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ABSTRACT 

Aboriginal youth are over-represented in Canada's youth justicc system. hlany 

aboriginal communities have become overwhelmed with substance abuse. violencc and 

crime md these problems are likely to intensify as the already disproportionate population 

of aboriginal youth ccmnthues to grow. Dissatisfaction with the Canadian criminal justioc 

system and the befief that the system fads to address the conditions that lead to y w t h  

crime have driven a b o r i m  groups to begin developing their own communi~y-brwtf 

justice initiatives both at the adult and youth levels. 

Criminologists argue that the present trend in youth justice is towards crimc 

control oriented poky. In contrast, aboriginal views of justice are more restorative in 

nature. Tfris thesis explores rfre hypothesis that the principles of the Young 0ffencli.r.s Act 

are incompatible with aboriginal views of youth justice. 

The research suggests that the preseQt direction in youth juszicc is towards twin 

trends--bifurcation, where minor offenders receive diversion and unintrusive sentences and 

major punitive sentences are reserved for violent offenders. While recent amendments to 

the YOA have concentrated on crime control objectives here is also evidence of' 

increasing support for restorative justice. An examination of the principles of the Young 

menders Act further reveals that the underlying Modified Justice Model the capacity 

to facifitate restorative justice practices. 

Most aboriginal communities that are assuming control over justice are proceeding 

incrementany. Ofte:~] h b g  the basic infrastructure and resources necessary to develop 

and raaintain autonomous justice programs, commrnities have opted to take responsibility 

gaduaHy Contrary to YOA critics, the bifurcated YOA appears capable of meeting 

present First Nations aspir&om. However, incremental objectives lie within the broader 

goal of self-government, which could pose complex pofitid challenges for aboriginal 

youth justice in the f-e. 



Despite the emouraging initiatives, the current political and media emphasis on 

<<.me cont,mf refo-- in !ustice policy is inappropriate for aboriginal youth. It is 

argued that a bifurcated approach in youth justice policy should be intensified and promote 

community-based justice programs that are more restorative in nature. As well, aboriginal 

communities need to dcvelop the necessary community justice infrastructure. Finally. 

aboriginal youth justice will require far greatcr policy coordination with provincial and 

federal governments. 
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INTRODUCTION 

THE YOUNG OFFENDERS ACT AND ABORIGINAL YOUTH 

Following an extensive period of reform lasting more than twenty years, the Young 

Offenders Act replaced the Juvenile Delinquents Act in 1982. The YOA was introduced 

within a broader framework of international reform where youth justice can be described 

as having moved away from the traditional Welfare Model based systems, which were 

informal and focused on rehabilitation, and towards systems reflecting a Justice Model 

founded in due process (see Corrado, 1992). It is currently argued by several authors that 

a further shift in youth justice is taking place in Canada--a movement towards the Crime 

Control Model (see Carrington and Moyer, 1995; Bala, 1994; Corrado and Markwart, 

1994; Hylton, 1994; Lilies, 1994; Jaffe et al., 1991 ; Schwartz, 1991). The suggestion that 

youth justice is becoming more crime control oriented poses a significant threat to the 

justice needs of many youth in conflict with the law--including aboriginal youth. 

It is clear that many aboriginal people are less than satisfied with the practices of 

the Canadian c M  justice system, Many First Nations individuals are frustrated and 

angry with a system which they feel does not reflect nor respect their values and traditions. 

In addition, aboriginal people feel that the justice system fails to address the context of 

crime which is critical to the development of appropriate responses to criminal behavior 

and deJinquency. 

it has been argued that the Canadian criminal justice system is failing aboriginal 

people in general; however, the specific concern of this research lies with the impact of the 

Young OjjKenders Act on aboriginal youth. It has been suggested that the principles of the 

YOA have had a more severe impact on aboriginal youth, due in part to the common - 
factors of geographic isolation and extensive socio-economic deprivation (see Laprairie, 

1988). The over-representation of aboriginal youth in the youth justice system lends some 

support to this argument. 



While there is dramatic variation among communities. evidence of thc chronic 

marginafization of a b o r i L ~ d  youth in Canadian society is abundant. Many aboriginal 

youth experience high rates of alcohol and drug abuse, farmilid and communal iiolcncc. 

inflated rates of accidents and violent deaths, physical and sexual abuse. increased rates of' 

suicide, disease and other health problems. In addition, aboriginal youth ofwn tBce 

eminent unemployment, a lack of skills and lower levels of educrition. Thc 

disproportionate numbers of aboriginal youth in Canacfian aboriginal conlmunitics and 

their growing population only exacerbates ;heir already discouraging socio-cconomiu 

circumstances (see Griffiths and Verdun-Jones, 1994; LaPrairie, 1994; Jackson, 1992; 

Cooper et al., 1991). It is important to recognize however, that not dl aboriginal youth 

are in a state of conflict and that many non-aboriginal youth also suffer from the 

circumstances discussed above; indeed, the primary issue is one of socio-economic 

deprivation rather than culture or race. Nevertheless, this thesis wdl concentrate on the 

justice needs of abori@ youth in conflict. 

It can be argued that to be effective, responses to youth in conflict with the law 

must consider the context of the offending behavior. Justice issues, therefore, cannot bc 

separated from the conditions and probjems faced by contemporary society. Issues such 

as parenting, unemployment, education, economics and substance abuse are critical to the 

evolution of appropriate justice programs. In rerms of the process of youth justice reform 

and its impact on aboriginal youth, these issues need to be considered. 

THE YOA AND THE CRIME CONTROL TREND 

The YOA has been characterized as a Modified Justice Model which embraces 

elements of the Welfare, Justice and Crime Control Models of youth justice (see Corrado, 

1992). Nevertheless, the current debate in the literature suggests that a crime control 

trend is becoming more pronounced in Canadian youth justice. '*Me the Young 

Offenders Act has already been described as being more punitive than the previous 



welfare-based Juvenile Delinquents Act, recent amendments to the legislation point to an 

elevated interest in crime control objectives. 

In view of the deprived socio-economic conditions of many aboriginal youth, the 

impact of the Young Oflenders Act and the current process of legislative reform requires 

some attention. It is proposed that the crime control principles of the YOA will not only 

fail to address the needs of multi-troubled youth, but may in fact be counterproductive to 

those needs. The marginal position of many aboriginal youth, and the perceived failure of 

crime control principles to address that position, is compounded by the argument that 

traditional aboriginal societies have historically held views of justice that are sometimes 

inconsistent with those of the dominant society (see Mills, 1994; Griffiths, 1992; Laprairie, 

1992b; Ross, 1992; Cawsey, 1991; Hamilton and Sinclair, 1991; Royal Commission On 

Aboriginal Peoples, 19%). 

THE YOA AND ABORIGINAL VIEWS OF JUSTICE 

It has frequently been argued that the principles of Euro-Canadian justice are in 

contrast to those of traditional aboriginal societies. A variety of task forces and inquires 

have maintained that traditional aboriginal justice is restorative in nature and is 

hndarnentdy incompatible with the more retributive western system (see Hamilton and 

Sinclair, 199 1; Cawsey, 1991 ; Royal Commission On Aboriginal Peoples, 19%). 

Consequently, at first glance it appears as though the YOA is moving in one direction-- 

towards a more crime control oriented model of youth justice--while aboriginal justice is 

traveling in the opposite direction, reflecting a more restorative approach. 

INDIGENIZATION 

The suggestion that there is an inherent incompatibility between principles of 

traditional aborigioaE justice acd the hro-Cmadian system poses a signifcmt challenge 

for zborigind justice aspirations. In recent -&tory, attempts have been made to forge a 

relationship between the two systems through the process of indigenization (see 

Havemann, 1992). It was felt that by encouraging aboriginal people to work within the 



criminal justice system many of the conflicts between aboriginal people and thc systcnl 

would be eradicated. Unfortunately, the continued over-representation of ahoriginal 

people in the justice system--both young people and adults--has shattered this optimistic 

view. 

ABORIGINAL JUSTICE INITIATJYES 

In the wake of indigenization, both the formal system and aboriginal communities 

are aiming towards the development of projects that will better accommodate community 

justice needs. Aboriginal people have diverse justice goals, and in terms of strategy, the 

pace of acquisition varies extensively. First, there are some communities for which 

becoming involved in justice is not a priority at this time. Second, there are communities 

which feel that they do not yet have the necessary infrastructure, resources and community 

strength to develop and maintain justice initiatives. Third, as this thesis will demonstrate, 

the majority of aboriginal communities who are becomming involved in justice have 

adopted m- incremental approach to justice, whereby they will gradually accept an 

increasing level of responsibility with the eventual goal of absolute self-government. 

Finally, there are some aboriginal groups who feel that they are ready to begin developing 

their own systems of justice under the authority of self-government; however, these 

proposals clearly reflect a partnership with the existing system (see LaPrairie, 1992b; 

Hamilton and Sinclair, 1991; Royal Commission On Aboriginal Peoples, 1996). 

The driving force behind aboriginal justice reform is the perceived failure of the 

dominant system to meet community justice needs (see LaPrairie, 1995b; Sinclair, 1994; 

Royal Commission On Aboriginal Peoples, 1996). The inadequacies of the existing justice 

system have motivated aboriginal people to work towards their own models of justice-- 

including youth justice. W e  for soze aboriginal people justice initiatives currently take 

a secondary role next to issues such as self-govern-ent negotiations md the general 

hesling of communities, various models of community justice have emerged throughout 

Canada (see LaPrairie, 1992b). 



THE YOA AND ABORIGINAL YOUTH JUSTICE 

Notwithstanding the contradictions between justice in traditional aboriginal 

societies and contemporary Canadian society, 2nd the perceived h t a t i o n s  of the YOA in 

terms of aboriginal youth justice, models are being developed and implemented at the 

community level. Progress in the area of aboriginal youth justice raises questions 

regarding the true limitations of the Young Offenders Act in addressing the more 

immediate needs of aboriginal youth. A more in-depth analysis of the YOA reveals that 

while there is potential for future conflict if and when aboriginal communities aspire to 

develop autonomous systems of justice, it is apparent that many of the present aboriginal 

justice goals can be accommodated through the Young Offenders Act if the principles of 

the YOA are adhered to and implemented in the way that was originally intended by the 

legislation--as a Modified Justice Model. 

BIFURCATION 

The Modified Justice Model underlying youth justice policy in Canada, facilitates a 

bifurcated approach to youth justice where the application of crime control measures is 

lunited to chronic, serious, dangerous and violent young offenders, while the majority of 

youth crime--which is less serious--is dealt with through the use of more restorative justice 

practices. Indeed, growing evidence of the emergence of a restorative justice paradigm 

challenges the current perception of a more limited crime control trend in youth justice. It 

will be argued in this thesis that the present trend in youth justice is towards bifurcation. 

Moreover, it will be maintained that the bifurcated approach fostered by the principles of 

the YOA first, allows aboriginal peoples to pursue their more immediate youth justice 

goals, and second, to use them as a stepping stone towards greater control in the future. 

METHODOLOGICAL OVERVIEW 

This thesis explores whether or not the principles of the Young Oflenders Act and 

the current direction of youth justice reform have the potential to accommodate current 

aboriginal youth justice initiatives. This research is descriptive and exploratory in nature. 



To fully investigate the diversity of aboriginal peoples justice concerns in Canada, woulci 

require a large scale research study. It would be necessary to conduct a considerable 

number of interviews at both the government md c=ommuniry levels. Such a vcnturt. is 

beyond the capacity of the resources avakable for t h s  study. Therefore, thc primary 

sources of information used for this study--government documents, reports and literary 

materials--reflect the presently available resources, along with their inherent limitations. 

Information Gathering 

YOA Trends - 
In order to explore the principles of the YOA and trends of rcforrn to thc 

legislation, an extensive literature search was conducted. The Young Oflenders Act and 

academic literature regarding youth crime and justice were the primary sources of 

information. The work of authors such as Bala (1992), Bala and Kirlran (IWI), 

Carrington and Moyer (1995), Corrado (1992), Corrado and Markwart (1988, 1989, 

1992, 1995), Doob (1994), Hackler (1987, 1991), Markwart (1992), Milne et al. (1992), 

and Pearson (1991) are discussed. 

Impact of the YOA On Aboriginal Youth 

' Following the investigation of historical and contemporary trends in youth justice, 

the second step was to learn how these trends have impacted aboriginal youth. 

Information regarding the impact of the YOA on aboriginal youth was gathered from 

various government documents and reports including: the Report of the Aboriginal Justice 

Inquiry of Manitoba (Hamilton and Sinclair, 1991), the Report of the Task Force on the 

Criminal Justice System and Its Impact on the Indian and Metis People of Alberta, 

(Cawsey, 1991), Aboriginal Peoples and the Justice System, (Royal Corsz4ssion on 

Aboiiginal Peoples, 1993) and Bridging the Cultural Di-dide: A Report O;z Ahoriginal 

People and Criminal Justice In Canada (Royal Cowmission on Aboriginal. Peoples, 

1996). In addition, works by the following academics further contributed to this study: 



Clark et al., (1995); Kueneman et al. (1986); and, Laprairie (1988, 1992a, 1992b. 1994a. 

1994b 1995a, 1995b, 199%). 

Aboriginal Principles of Justice 

Additional literature was examined in order to gather information regarding the 

concept of justice in traditional aboriginal societies. This was necessary in order to 

explore the argument that there are Inherent distinctions between the values underlying 

aboriginal justice versus the values of Euro-Canadian justice. An understanding of the 

values of justice in traditional aboriginal societies further assists in contextualizing the 

present justice goals of aboriginal communities. Again, the primary sources of Information 

included publications from the Royal Commission on Aboriginal Peoples (1993, 1996), 

The Report of the Aboriginal Justice Inquiry of Manitoba (Hamdton and Sinclair, 1991), 

the Report of the Task Force on the Crimirzal Justice System and Its Impact on the Indian 

and Metis People of Alberta, (Cawsey, 1991), as well as historical academic sources such 

as those from Brody (1991) and Tennant (1991). 

Current Aboriginal Justice Initiatives 

The final focus of the empirical research involved an analysis of reports, 

documents, evaluation research and other literature related to aboriginal models of youth 

justice. Documents regarding aboriginal youth justice initiatives in Canada were acquired 

from xhe provinces and territories by contacting more than twenty-five people working in 

the areas of youth justice policy and corrections, and in the field of aboriginal justice. 

The contacts in the various provincial and territorial ministries constituted a 

"snowball sample." Eight contacts were initially provided by a senior policy analyst in the 

Ministry of the Attorney General for British Columbia. The sample then expanded as each 

contact provided several other relevant sources of information. 

While not ridgidly structured, discussions were held with each of the twenty-five 

correspondents within the context of making contact to acquire documentation. 

Discussions covered a variety of issues including: the nature and context of aboriginal 



youth crime; perceived crime control trend in youth justice policy; the present direutior~ 

and future strategy of aboriginal youth justice: the bifurcated approach to youth justice; 

the potentid for aboriginal youth j ~ ~ i i ~ e  aspkaifons to be accommodated through ;I 

bifurcated approach; and, the need for intensified coordination and integration of 

government policy. 

Limitations of the Methodology 

It is critical to note that to date, there are few empirical studies that hme esplorcd 

the relationship between aboriginal people and the justice system. The various task forces 

and inquiries have occurred primarily at the provincial level (with the exception of Thc 

Royal Commission on Aboriginai Peoples), and the results typically reflect the general 

perceptions of aboriginal people in the communities that were studied. The cxtcnsivc 

diversity of aboriginal peoples in Canada makes research challenging and complex, 

nevertheless, these inquiries have identified some of the rn?ior areas of concern fhr 

aboriginal people. Moreover, the perceptions that people have of the justice system arc 

often as significant as personal experience. 

It is also necessary to acknowledge the potential for selection bias in terms of the 

information that was provided during the discussions with policy speciahsts. The 

ovenvhelming majority of respondents represented non-aboriginal policy perspectives, 

which are therefore reflected in the fmdings of this study. 

OVERVIEW OF THE CHAPTERS 

Chapter two presents a review of the literature relative to the nature and context of 

aboriginal youth crime, current trends in youth justice policy and an analysis of the 

distinctions between the values of traditional aboriginal justice and contemporary Euro- 

Canadian justice objectives. In addition, the Restorative Model of justice is introduced 

aind it is demomtrated how such practices can be subsumed into the confines of the YO,$, 

Finally, a discussion of the direction and strategy of aboriginal justice aspirations is 

provided. 



Chapter three presents a discussion and analysis of the various aboriginal youth 

justice projects in Canada and chapter four details the policy implications and general 

conclusicns derived from &is study. 



CHAPTER I1 

LITERATURE REVIEW 

The Young 0J4ender1s Aci was enacted in 1982, imd brought into fonx in IC1S-t. 

replacing the previous Ju~enile Delinquents Act of 1908. The was based on a 

positivist philosophy which claimed that youthful offending could be linked to the poor 

socialization of children within the family and within the larger social system. Thc intcnt 

of the legislation then, was to treat or rehabilitate "misguided or inadequately socialized 

delinquents" (Corrado, 1992:l). In contrast, the YOA is embedded in a nco-classical 

philosophy with the primary premise that youth willfully commit crime and arc thcretim 

responsible and accountable for their behavior (Corrado, 1992). 

The introduction of the YOA brought a significant shift in the philosophy of' youth 

justice. In the wake of the parens patriae model, the Young Oflenders Act embraces 

principles from several youth justice models and is consequently characterized by Corrado 

(1992) as a Modified Justice Model (see also Corrado and Markwart, 1995). On a 

continuum of justice models ranging from the Welfare Model on the left, to the Crime 

Control Model on the right, the Modifred Justice Model is situated midway (see Corrado, 

1992). 

While the Young menders  Act was initially passed without much controversy, the 

legislation has become the focus of justice reform in Canada, and it is clear that crime 

control principles are receiving a great deal of attention (see Corrado and Markwart, 

1995). The current perception of a crime control trend in youth justice has particuiar 

implications for aboriginal youth. At a time when aboriginal communities are venturing 

into their own Jllstice reform, the question as to whether or not current youth justice 

poiicy initiatives are addressing rhe concerns of aboriginal youth must be considered. 

BgOMGIXAt L " m A L m J  

There is considerable variation in crime patterns amongst aboriginal peoples; 

however, it is well documented that many aboriginal communities suffer from 



disproportionate levels: of crime and violence as a result of complex historical and 

contemporary factors. Indeed, the Royal Commission On Aboriginal Peoples (1996) 

stated that "the available evidence confums that crime rates are hgher in aboriginal 

communities than nofi-aboriginal communities" (34). The majority of offences are alcohol 

related, are of an interpersonal nature and are committed by young males (see LaPrairie, 

1492a, 1995b). Griffiths and Verdun-Jones (1994) note that in some places alcohol is 

related to more than 95% of the offences committed. Moreover, in some communities, 

violence towards women and children has tragically become normalized. 

Aboriginal people also tend to experience conflict with the law at a younger age 

than non-aboriginal people (see LaPrairie, 1988 j. Indeed, aboriginal youth are over- 

represented in the youth justice system. In terms of the Young Oflenders Act, it has been 

argued that the legislation has lead to an increase in the rate of chargitig for aboriginal 

youth; that aboriginal youth have difficulty acquiring legal representation; that there is a 

lack of alternative measures available, necessitating a heavy reliance on custodial 

dispositions; and, that the implementation of the .CQA is too law enforcement oriented 

resulting in too many charges being laid for incidents that could be dealt with by the 

community (Hardton and Sinclair, 1991 ; LaPrairie, 1988, 1 992b; Grfiths and Verdun- 

Jones, 1994). McCaskill (1970) describes the offence profile of the average aboriginal 

young offender as follows: 

It would appear that a profile of the typical Native youth offender would 
include: a community of origin which is economically impoverished, an 
usstable f d y  background, a high degree of contact with social service 
agencies (particularly white foster homes), limited knowledge and 
participation -in irrdiamr &&=s, a low degree of Indian culture and a great 
sense of alienation from mainstream society (26). 



In view of this profde. it does not appear that the current implementation of thc YC).-I. 

with the heighten emphasis on crime co~tra l  objectives, is addressing thc circumstances of 

aboriginal youth crime. 

In addition to their over-involvement in the youth justice system. ahofigin;d yourh 

between the ages of 75 and 24 are considered to be the most vuhlerablc aid ltlc " rnos~  

susceptible to violent and accidental death. suicide, and alcohol and subsiii~~cc tihust~" 

(Griffiths and Verdun-Jones, 1994). Jackson ( 1992) adds that: 

... the infant mortality rate among Indian childrcn is 60% highcr than [hc 
national rats: fndim ckddrcn who have survived their firs: of' Elk cart 
expect to live ten years Iess than a non-Indian Canadian; the rate of violcni 
death among Indian people is more than three times the national tivcrtlgc: 
the rate of suicide, most disturbingly among young pcoplc.. k six times thc 
national werqe: the &it&~od af fdim children k ing  taken rwt of rhcir 
family and community and placed under the care of a child wclhrc agcncy 
is five times higher than for non-Indian children (if 1). 

In view of these issues it is necessary to explore the conditions of contemporary aboriginal 

communities in order to gain a better understanding of aboriginal youth crime and 

disorder. 

THE CONTEXT OF ABORIGINAL CRWIE 

In recognition of the higher rates of criminal activity and violent behavior in 

contemporary aboriginal communities, Turpe! (1994) states that: 

We kave to accept that there are profound social and economic problems in 
aboripal  commurrities today that never existed pre- 
colonization ...p robtems of alcohol and solvent abuse, family violence and 
sexual abuse, and youth crime--these are indications of a fundamental 
breakdown in the social order in aboriginal communities of the magnitude 
never known before (209). 

LaPrairie (1992a) adds that: 



The sourcels) of this breakdown and loss of control in aboriginal communities must be 

Sweral authors a rpe  t3at the historical impact of colsnization has served to 

marginalize aboriginal people poiitically, socially and economically (see Laprairie, 1988. 

IW12b; Turpel, 1993; Royal Commission On Aboriginal Peoples, 1996; Griffiths and 

Verdun-Jones, t 994). Since the arrival of Europeans in North America there has been an 

;~sstrmptirtn regarding the inferiority of ahoriginal peoples and government policies have 

rekcred rhk assarnpti~rr fRr?y;rf Conxniscion On Aboriginal Peoples, 1990). The most 

powerful instrument of colonization has always been the Indian Acr, and the primary goal 

of this Indian Act has been to assimilate r;briginal people. However, in practice, the 

kgisiation has only maginaked aboriginal people, setting them apart from the rest of 

Chadian society. 

Evidence of the marginalized position of aboriginal people in Canada is 

widespread. As stated by Griffiths and Verdun-Jones (1994): 

This is r e f h e d  in pervasive poverty, high rates of unemployment, and 
rehnxe m p h k  sssIsttmce, bw kwIs of formal ducation, high death 
rates from accidents and viokme, and increasing rates of famiiy breakdown 
(635). 

Social indicators of h e  ~~ position of aboriginal youth in Canadian society are also 

painfully evident According to Griffiths Verdun-Jones (1 994): 

Abrigbal youth are extensively involved in the youth justice and child- 
care systems. evidence high of alcohol and solvent abuse and suicide, 
and experience considerabk conflict in attempting to adapt to mainstream 
C;tnadiarr society while attempting to learn an8 retain their traditional 
cuIture (655). 

Ontl of the most miuus refiections of the disorder that characterizes the lives of 

inmy abripinal youth is their high rate of suicide. In a study conducted by Cooper et al. 

( 1991) which looked at aboriginal suicide in British Columbia, it was found that the 

sukde rate for abo- youth on reserves is about twice that of the general Canadian 



population. In terms of gender. it was learned that aboriginal males commit ahout Sour 

times the number of suicides as their female counter-parts and that the group which is at 

the highest risk of suicide are males between the ages of I5 24 (Cooper et a!., 199 1). 

The devastating rate of suicide among aboriginal youth has been linked t o  thcir 

high rate of alcohol consumption which is further tied to the dysfunctional environment 

that many aboriginal children experience. Together, these factors have the propensity to 

foster criminal and violent behavior. As discussed by Laprairie (195%): 

Marginalization and alienation--resulting from unstable and violent 
childhood experiences, coupled with a lack of education, opportunities and 
options and a dependency on alcohol, are the real culprits in r n h g  people 
vulnerable to commission of crime and criminal justice processing (243). 

Thus, the less than positive socio-economic circumstances of many aboriginal youth 

relative to the rest of society sets the stage for general disorder including vulnerability to 

victimization and criminal behavior. In fact, Kaiser (1992) argues that: 

The terrible problems which aboriginal people experience with the criminal 
justice system are the product of a long process of colonization, whereby 
traditional aboriginal societies have been systematically disorganized, 
deprived and dispossessed by the dominant colonized peoples (66). 

Kaiser (1992) adds that: 

People ccannot be subject to a disastrous socio-economic situation for 
generations and then be expected to behave in the same way that they 
would had they been treated fairly by the colonizing powers (67). 

Consequently, the long history of colonization contextualizes the problems of 

contemporary society and this history must be acknowledged if conditions in aboriginal 

communities are to improve. 

Middle Level Conditions 

The macro or society wide conditions of marginalization and alienation have 

caused aborigmal communities themselves to undergo dramatic changes since the time of 

colonization. At the middle or community level, aboriginal groups have not always 

emerged from the natural cohesion of individuals wishing to live close to one another, 



Instead, various communities developed artificially either by way of the reserve system or 

because of the enforcement of iaws requiring children to attend school (see LaPrairie. 

19925). StiII other commur&ies developed around the church, the Hudson's Bay 

Company and the avadability of health and other services (Brody, 1991 ; Tennant, 1991). 

Consequently, families a~customed to living in isolation were drawn into a new social 

structure that required new social rules. Customs, including mechanisms of social control, 

which may have been appropriate for the nomadic hfestyle have not always sufficed in the 

community context. Aboriginal communities are no longer interdependent microcosms of 

families who rely on each other for survival; instead, most of the contemporary aboriginal 

community is politically, economically and socially stratified (LaPrairie, 1995a). 

Aboriginal communities have experienced rapid social and economic chaage that 

has resulted in various alterations to their once traditional structure. Perhaps most 

critically, capitalism introduced wage labor which disrupted the subsistence economy and 

diminished traditional gender roles. In particular, the employment of women has lead to 

increased tension between th s sexes (LaPrairie, l992a, 1995a). 

Modernization and mass communication have further induced a transformation of 

traditional rejationshlps as well as encouraged the emergence of what has been 

characterized as "liberal individualism" (Depew, 1994). LaPrairie (1992a) maintains that: 

Many contemporary aboriginal communities have trappings of both 
communal and individualistic societies but are increasingly leaning in the 
direction of individualism (290). 

Relationships between men and women, and youth and elders have become more complex. 

Also, the dis.;;oportionate numbers of youth in communities and the impact of youth 

culture have been cited as aggravating factors for communities in conflict (see LaPrairie, 

1995a; 1992a; Royal Commission On Aboriginal Peoples, 1996). 

The new value of individualism has created inequalities in all facets of community 

life. Furthermore, the natural corollary of communal inequality is relative deprivation-- 



perceived and often substantive. With relative deprivation comes general disordcr and 

crime. As suggested by Depew (1994): 

Property offences, less serious and minor offences, and "victimless" 
offences are frequently committed by marginalized individuals and fiunilies. 
and by youth who may be especially prone to dienative, disorderly 
responses to the rapidity of social change and modernization (25). 

Similarly, a consistent theme that emerged from LaPrairie's (1992b) study of aboriginal 

justice in the Yukon, was the existence of both dominant and marginaked families within 

existing community power structures. It was learned that fmilies of traditionally lowcr 

status are accorded responsibility for much of the crime and disruption, while at the same 

time, powerful families tend to maintain a trouble-free image. Consequently, increased 

inequality that has resulted from the growth of individualism likely impacts not only who 

commits crime, but also who is formally processed through the system for their crimes. 

Issues surrounding the power structure of communities and the potential for some groups- 

-such as women, youth or people from lower status familes--to be more vulnerable than 

others, nust  be considered when developing justice initiatives at the community level (set: 

also Royal Commission On Aboriginal Peoples, 1996). 

ADDRESSING THE ISSUES-OR NOT? 

If crime and disorder in aboriginal communities is to be dealt with adequately, the 

inequalities and issues which contextualize the behavior must be addressed. Indeed, the 

Royal Commission On Aboriginal Peoples (1996) states that: 

Misunderstmding the roots of the problem can !cad only to solutions that 
provide, at best, temporary alleviation, and, at worst, aggravation of the 
pain reflected in the faces of aborigifnd victim of cfiwnes (39). 

The stratification that exists in contemporary aboriginal communities has lead to a 

breakdown, and in some cases a total loss, of informal s o c i  control mechanisms. In 



addition, the lack of opportunities for large numbers of aboriginal youth has only 

exasperated the already intolerable conditions of some communities (see LaPrairie, 1994a, 

199%). 

Whether aboriginal or non-aboriginal, when young people come into confhct with 

the law they should be dealt with in a manner that addresses the circumstances of their 

offending behavior. In other words, justice issues cannot be separated from other aspects 

of community life. Problems with parenting, lack of employment and education, poor 

economic circumstances, alcohol and drug abuse, cultural confusion and the general 

disorder that has resulted from rapid social, economic and political change must be 

considered when devising criminal justice alternatives. Communal and familial disruption, 

including alcoholism and violence, are primary antecedents to youth crime and confhct, 

and if issues such as these are not considered, responses to aboriginal youth criminality 

will continue to fail. 

Turpel (1993) articulates the connection between conflict with the criminal justice 

system and conditions in contemporary communities: 

Alcoholism in aboriginal communities is connected to unemployment. 
Unemployment is connected to the denial of hunting, trapping and 
gathering economic practices. The loss of hunting and trapping is 
connected to the dispossession of land and the impact of malor 
development projects. Dispossession of land is in turn connected to loss of 
cultural and spiritual identity and is a manifestation of bureaucratic control 
over all aspects of life. This oppressive web can be seen as one of 
disempowerment of communities and individual aboriginal citizens (166). 

Notwithstanding the relationship between socio-economic conditions and youth crime, the 

continual over-representation of aboriginal youth in correctional facilities is evidence that 

these issues have not been sufficiently addressed. 

In terms of the option for alternative measures, results from a YOA workshop 

held by government officials, academics and youth justice professionals found that: 



In many communities--in particular aboriginal communities--altemati\re 
measures programs. or other informal ways of dealing with young 
offenders, do not exist. In particular. some participants noted that there is 
strong pressure-where dternatives do not exist--to use the youth justice 
system to deal with problems involving youth when these problems could 
be better dealt with in the community (Doob, 1994; 9). 

The Royal Commission On Aboriginal Peoples (1996) further states that: 

The promise of innovative initiatives for young aboriginal offenders--which 
the young offenders legislation intended to encourage--like so nlany 
promises of our "just society," has not been fulfilled in the cast: of 
aboriginal people (1 17). 

Consequently, while the YOA provides for the creation of alternatives to incarceration 

which could better address the needs of both aboriginal and non-aboriginal young 

offenders, to date, such alternatives are often not implemented. 

THE NEED FOR COMMUNITY JUSTICE 

There is no question that the Canadian criminal justice system is failing to satisfy 

aboriginal people--aboriginal youth included. In the Report of the Aboriginal Justice 

Inquiry of Manitoba it was stated that: 

The youth justice system fails aboriginal youth in virtually every measurable 
way and there is no indication of plans to change the system. On the 
contrary, the plight of aboriginal youth and the frustration and bitterness of 
aboriginal communities are all but ignored (Hamilton and Sinclair, 1 99 1 ; 
589). 

Statements such as these draw attention to the need for an investigation of the qualitative 

impact of the Young Offenders Act on aboriginal youth as well as an exploration of 

alternatives to current justice practices. Aboriginal people are voicing their frustrations 

with the formal justice system and there is overwhelming evidence to suggest that we can 

no longer shy away from innovative approaches to justice. Ovide Mercredi, in his 

Remarks to The Law Refom Commission of Canada Consultation (1991), sums up this 

point: 



... a more representative system, where we have more Indian judges, more 
Indian lawyers, more Indian clerks of the court, more Indian correctional 
officers or more Indian managers of the correctional system is not the 
solution. So what we have to do, in my view, is take off that imperial hat, 
if that's possible, and find alternatives to the existing system ... 

Aboriginal people are aware of the disorder that has in many cases ovenvhe.hed 

their communities, and justice practices that reflect the needs of aboriginal communities 

are long over-due. Hazlehurst (1995) points out that: 

In Canada, there has been no incorporation of indigenous law or values in 
substantive law, the criminal process, nor in the estabhhment of truly 
indigenous courts (xv). 

The historical imposition of Canadian law in aboriginal communities and the lack of effort 

to accommodate traditional approaches to social control, have lead to a dependency on 

external institutions, such as the RCMP, to solve communal problems. This dependency 

must be eradicated. 

In suggesting the need for community justice the challenge of defining the concept 

of community must first be met. The definition of a community goes beyond geographic 

location, and instead must consider the complex social composition of the group. 

Aboriginal communities vary considerably, not only in terms of geography, but also with 

respect to such factors as  demographics, common values, norms, customs, language and 

degree of cultural retention. Moreover, the existing power structure within a community 

will have a significant impact on the development of community justice programs in terms 

of who's needs the programs will address. Depending on the structure of the community, 

the specla1 interests of certain segments of the population such as women, children, or 

elders may sometimes be neglected. It is critical that the protection of vulnerable groups 

be ensured throughout the community justice process. Consequently, in order to develop 

justice alternatives that are reflective of community needs, the complexity of what a 

community is must first be explored. 



In the context of current youth justice reform. again, the needs of aboriginal vouth 

need to be considered. A brief historical o u h e  of the process of youth justice reform 

from the JDA to the YOA will show that while we are reluctant to let go of traditional 

Welfare Model principles, current amendments to the YOA reflect crime control 

objectives. In view of the above negative context associated with Native youth crimc, it is 

evident that the crime control principles of the YOA fd to confiont the needs uf' 

aboriginal youth and may even result in intensified community disruption. 

THE PROCESS OF YOUTH JUSTICE REFORM 

According to Hylton (1994) three primary factors contributed to the demise o f  the 

JDA. First, it is no coincidence that the enactment of the YOA coincides with the - 
implementation of the Canadian Charter of Rights and Freedom in 1982. Beginning in 

the 1960ts, it became evident that concerns with due process and equahty before the law 

were trends that highlighted the inadequacies of the m A  in terms of legal rights for young 

people. Second, the growing crime control mentality of both the public and politicians 

had an enormous impact on attitudes towards crime and criminds. An overt move 

towards "punishment, deterrence, youth accountability, and societal protection" was 

rapidly occurring (Hylton, 1994: 234). Finally, Hylton (1994) suggests that abuses in 

treatment facilities and the failure of due process called for a serious re-examination of the 

JDA in general. 

Jaffe, Leschied, and Farthing (1987) state that the primary changes from the JQA 

to the YOA were: (1) the addition of the goals of responsibility and accountability of' 

young persons for their actions; (2) the emphasis on legal rights for children; and (3) a 

movement away from treatment and rehabihtation of young people. Jaffe, Leschied and 

Willis (1991) further contend that the granting of legal rights for youth represents the most 

significant reform to the legislation and they predict that these rights will continue to be 

the foundation of future youth justice policies. 



Concerns with legal rights and due process are often associated with policies based 

on the Justice Model; however, amendments made to the YOA in 1986 and 1992, as well 

as the proposed amendments brought to the table in 1994, dl reflect an unmistakable 

move towards crime control objectives in youth justice (see Hylton, 1994; Bala, 1994: 

Corrado and Markwart, 1994). In light of this emerging trend it should be noted that the 

increased concern with legal rights flows naturally from the increasing threat of 

punishment under the YOA. 

The frrst 'round' of amendments to the YOA occurred in 1986 and included the 

following: 

A new provision for pre-trial placements to be made with a responsible 
adult. This was introduced in order to deal with a perceived over-reliance 
on pre-trial detention; 

Failure to comply with a disposition of the youth court became a new and 
separately punishable offence. The three-year maximum sentence was 
extended in the case of youths who committed a subsequent offence while 
stdl under sentence for a previous offence; 

To deal with public concerns about being adequately protected, new 
provisions were included to allow for the publication of identlfymg 
information about dangerous young offenders who were at large; and, 

The Criminal Code was amended to strengthen provisions prohibiting 
adults from counseling young people to commit criminal acts (Hylton, 
1994; 236-237). 

While the roots of the crime control trend can be spotted in the 1986 amendments, 

changes made to the YOA in 1992 put the motion into full swing. The 1992 amendments 

included : 

Increasing the maximum disposition for first or secoad degree murder 
from three to five years; 

In order to encourage transfers to adult court in certain instances, new 
provisions were introduced to shorten the length of time to parole 
eligibility for young offenders convicted of murder in adult court; and, 



The standard used in assessing transfers to adult court was modified to 
make considerations relating to the protection of society paramount 
(Hylton, 1994; 237). 

Finally, in 1994 several new proposals for changes to the YOA were tabled and include: 

Increasing the maximum sentence for first degree murder from five to ten 
years in custody; 

Increasing the maximum sentence for second degree murder from five to 
seven years; 

Increasing the minimum amount of time (from five to ten years) that 
young offenders convicted of murder in the adult court system must serve 
before becoming eligible for parole; 

Removing some restrictions on access to records of young offenders so 
that information about their backgrounds can be made more widely 
available; and, 

Requiring young offenders accused of serious crimes (murder, attempted 
murder, aggravated assault) to convince a youth court judge why they 
should not have their trials in adult court (Hylton, 1994; 238). 

The amendments proposed in 1994 are reflected in Bill C-37 which was passed on 

December 1, 1995. It is clear from the amendments described above that Corrado and 

Markwart (1995) have drawn an accurate conclusion with respect to the existence of a 

crime control trend in Canadian youth justice. However, it is important to recognize that 

these crime control oriented amendments are primarily directed at dangerous and serious 

young offenders. While it appears that youth justice has slowly moved from welfare, to 

justice and now towards a crime control premised policy, in practice, Canadian youth 

justice contains elements from all three philosophies. 



MODELS OF YOUTH JUSTICE 

In order to acquire a better understanding of the process of policy formation and 

reformation it is helpful to examine legislation in terms of models. The use of models 

allows us to compare and contrast legislation both empirically and theoretically, as well as 

to examine the roles of key players within the realm of juvenile justice (see Corrado, 

1992). The following models of youth justice can be envisioned in terms of a continuum 

ranging from the Welfare Model on the left, to the Crime Control Model on the far right. 

While the JDA was based on a Welfare Model of youth justice, it will be argued here that 

the YOA is best characterized as a Modified Justice Model (see Corrado, 1992). 

The Welfare Model 

The Welfare Model of justice is based on the positivist philosophy that criminal 

behavior is beyond the control of the individual (Reid-MacNevin, 1991). The sources of 

anti-social behavior are social, psychological and environmental factors directly related to 

the offender. Indicative of this philosophy then, is the lack of desire for determinate 

sentencing. Instead, the obiective is to focus on the needs of the youth and to address 

problems through individualized treatment plans (Reid-MacNevin, 1991). 

Treatment plans generally employ "therapeutic-community approaches" in order to 

encourage behavior modification and to assist youths in coping with the circumstances of 

their situation (Reid-MacNevin, 1991). The Welfare Model extends primacy of power and 

discretion to child care experts and social workers who are allotted the responsibility of 

rehabilitating wayward youth (see Corrado, 1992). The Welfare Model is set apart from 

all other models of youth justice in light of its failure to accommodate legal rights for 

young offenders, and as previously recognized, the lack of due process under the JDA was 

a leading contributor to the demise of the legislation (see Corrado et al., 1992). 

The Justice Model 

The Justice Model is based on the neo-classical philosophy that individuals possess 

free-will arid are therefore responsible for their actions (Reid-MacNevin, 199 1). In 



recognition of the element of free-wilt, sentencing is not centered on the needs of' thc 

youth, but rather, reflects a just d w e r t s  philosophy whereby the punishment should bc 

proportionate to the offence that has been committed (Reid-hiacNevin, 199 i ). 

One of the forcmost tenets of the Justice Model is the principk of due process 

which in effect, hcs two components. As stated by Reid-MacNevin (1991), due process 

represents an: 

... equal balance of the rights of society to protection from criminal behavior 
and the rights of the individual charged to fair treatment under the law 
(25). 

Due process entails both the rights of society and the rights of the individual, howcvcr. thc 

challenge rests in achieving an adequate balance between the two. 

In fight of the principle of due process and the notion of free-will, the Justice 

Model envisions treatment of offenders as an infringement on the rights of the offender 

(Reid-MacNevin, 1991). Proponents of the Justice Model argue that treatment ultimately 

represents an abuse of power by the state. T h  perspective is in direct contrast to the 

Welfare Model based JDA, which placed emphasis on rehabilitation and treatment of' 

young offenders to the detriment of legal rights. 

Within the Justice Model, Iiwyers and the law play key roles in the administration 

of justice through the protection of the rights of the individual and by meting out 

determinate sentences which simuitaneous'ly serve to punish the individual and protect 

society (Corrado, 1992). 

The Crime Control Model 

The primary objectives of the Crime Control Model are tne protection of the public 

and the maintenance of law and order within society (Reid-MacNevin, 1991). Similar to 

contenders of the Justice Model, advocates of the Crime Control Model agree that there LS 

an element of free-will in criminal behavior; however, the central interest lies in the "social 

utility of punishment rather than a 'just desserts' philosophy" (Reid-MacNevin, 1991 : 26). 

The issues of retribution and deterrence over-ride the notion of proportionate sentencing, 



The immediate concern of the protection of the public is achieved through the 

bcaPcitation of offenders and the principle of deterrence (Reid-MacNevin, 1991). Under 

r,he Crime Control Modd the interests of society t&e precedence over the rights and 

needs of the individual. While due process is one of the characteristics of t h  model, the 

individual component is secondary to the societal component. 

The Crime Control Model is adequately described by its title. The objective is to 

achieve an immediate solutim and control the matter at hand, rather than to examine the 

underlying causes of the problem. In other words, crime control advocates deal with the 

present at the risk of f h g  to contextualke incidents of criminal behavior. At the 

surface, the goals of the Crime Control Mode1 appear rational; however, in the long term, 

this model merely suppresses the symptoms while failing to confront the sources of crime. 

Notwithstanding the current public perception of the YOA as lenient, the dramatic 

increase in youth custody rates since the implementation of the Act reveals that the YOA 

has the capacity to be much more punitive than its predecessor (see Markwart, 1992). 

Indeed, all of the amendments that have been made to the YOA since 1984 have been 

directed towards crime control principles (see Carrington and Moyer, 1995; Bala, 1994; 

Corrado and Markwart, 1994; fTyfton, 1994; LiBes, 1994; Jaffe et aL, 1991; Schwartz, 

1991). 

The Modified Justice Mode1 

In order to accurately assess the multivariate principles and philosophies 

underlying the YO& Corrado (1992) argues that it is necessary to introduce a fourth 

model which he calk the M m  J& Model. Situated midway on the continuum 

between the WeIfafe Model and the Crime Control Model of justice, the Modified Justice 

M&el eiiibnw a eoiiiibhmh~i of ow~4r= 50~0we-d fim *the -W'eifare, Justice a d  

C~ime Comd Mode%. 

Welfare Model tmeu are reflected in several sections of the YOA including: 

semiion 3 (1) (c), sper;iat nseds; sextion 3 (1) (a), t%mi&d 
. - .  

respo-y and 



accountability; section 3 (1) (d). alternative measures; section 3 ( 1) ti), best interests of 

the youth's f a y ;  and, section 3 ( 1 )  (hl. responsibility of parents (Reid-h$trcNt.virP, 19Q 15,  

All of the above listed sections of the YF)A represent remnants of the Sading parens patri;ac 

model that dominated the JDA for more than seventy years (Reid-MacNevin, 11)') 1 ; 

Schwartz, 1991). 

The YOA is also heavily weighted with many principles of the traditiond Jusriw 

Model. For example, the YOA guarantees that young p p t e  hr\w virturrIly tln1imitc.d 

access to legal counsel. (section 11) .  Young offenders atso have a right to appeal (scc~iot~ 

27); the right to a review of their disposition fsections 28-34); s specrsi puamnrcc of' 

rights (section 3 ( I  ) (e)); and the power of consent to treatment (section 22 ( i 1) (Rcid- 

MacKevin, 1 991 ). Moreover, afl decisions regarding young persons m rheortsticafl y 

escorted by the urnbda philosophy of feasr possible interfereme f section ( 1 ) (f]) (Reid- 

MacNevin, 1991). 

Finally, objectives borrowed from zhe Crime Control Madef represent tttc mast 

dril~~liltic shift in youth jusrice poky- Most notable is section 3 ( 1) (h) of the YQB dealing 

with the protection of society mid-Macsrievin, 1991 ). This goal k funher ernphasbad in 

stxttkn 3 ( I )  (b)  i d  sedm 3 ( 3 )  (2 hi wkh -;tii: p i i  u , . , ~ k m  St is not incnmisleni 

with the protection of society..," d ".-.tfiat is consistent with the protection of socicry,.," 

(respdvely) qua&@ rfre athawise state8 ott-es (Rodrigrtes, 1994; 7071. Other 

seaions of the Act such as h s e  providiag for tfrc raising of young persuns: to adult a~un 

[section 161, and those dealing with detention f s t i o m  7-81 d mure  cuitcrrfy for 

cMren (section 24) further exemplify *k gowing consemtivc nature of p u l h  psticc 

goky irt Canada (see Reid-841ir:Neviu. 1991)- Recent adme tcr ttre m, 
Z 

Bil! C-1Q4 in 19%& Bjyt C-12 kt 1892 flu C-37 k~ 1995 !~~CSNWSSJ ~t?c:~ej, 

me ;ttso c~nsisteat with th Crime Cagtr01 M&f (see Cumdo a d  7&Mcwm1 !Wd; 

Hyltcm, 19%). 



Critics and Proponents of the AModified Justice Model 

b&crrssron re-~e;ils tkat the YO.4 is unquestionably a mixed-model of justice. 

LN,! fi? fm, !t is !!I& ~bsen-at_lon ?ha? has hmughr, serious criticisms to the sudace of the 

debate sunttunding thc YOA Critics argue that the multivariate nature of the YOA is 

fundmntdiy flawed, because it fails to provide any consistent direction to criminal 

yustke practitioners such as tk poke, lawyers, judges and corrections workers (see 

Hackkr. 1991: Reid-Mackvh. 1 9 1 :  Bda. 1994: Lilles, 1994). -4ccording to these 

aithars, the YUA Pi& to prioririze the basic premises of the AEI in a way that 

xcommc;t'a~F . c ~ r ~  VIISI.XL,SI. ; c f ~ m #  U ~ ~ ~ ~ U U V I  armdka&nq . 

To illustrate rfie confusion that can arise. with regard to the American youth justice 

system Siege1 and Senna C 1994) state that: 

Tfic juvenile justice system is entrusted with a variety of often conflicting 
tasks: uphokiing the law, protecting the victim, meting out justice, 
evaluating the best interests of the child, rehabilitating wayward youths, 
acting as a conduit to social agencies and so on (454). 

In recognition of the lack of clarity and direction provided in section 3 of the YOA, Lrlles 

(1994) exphins that tfie various objectives: 

... reflect an ambivaknce as to the role of children and youth in our society, 
our unwihl_~ness to understand and face up to the causes of youthful 
offending and a lack of collsemus as how we should respond (7). 

In other words, the diverse principles of the Modifred Justice Model reflect the diverse 

needs of young offenders, their famiiies and rfteir communities. 

While some YOA advocates agree that the Act is somewhat weak in terms of 

eudehes for i u ~ p k m n ~ o n ,  W y  argue h a t  the capacity of the legislation itself to react 
b 

ark youth crime is only as strong as the administration of the Act. For example, Bala 



Much of the abuse being heaped on the YOA is simplistic, and fails to 
appreciate distinctions between statutory !aws. judicial interpretations, and 
provincial implementation (247). 

In particular, with regard to the 'get tough' critics of the YOA B d a  (1993) states that: 

The 'get tough' critics of the YOA are unrealistic about what any piece of 
juvenile justice legislation can do to cause or reduce youthful crime, and 
;hey tend to ignore complex social problems that have much more cllect 011 
youth crime (251). 

Bala (1994) does not only challenge the 'get tough' critics. but also questions the 

validity of criticisms forwarded by rehabilitation advocates. Bda (1994) suggests that 

there is a general lack of understanding of the utibty of treatment for young offenders and 

he again insists that changes to the legislation itself will not eradicate youth crime. 

Notwithstanding the various criticisms, fundamental support for the YOA still 

exists. Proponents maintain that the Act facihtates discretion and flexibility in a manncr 

that is consistent with enforcing such goals as the responsibhty and accountability of 

youth and the protection of society, while at the same time maintaining the irnportanoc of 

the 'special needs' of some young offenders (Corrado, 1992). Corrado (1992) argues that 

the Modified Justice Model does in fact spec@ clear objectives and goals, notwithstanding 

the confusion surrounding the implementation of those goals. For example, the YOA calls 

for due process, determinate sentencing practices, responsibility and accountability of' 

young persons, (albeit diminished), and a recognition of the legal rights of young people in 

terms of punishment and treatment objectives (Corrado, 1992). 

Ultimately, the YOA is characterized by a legal process that reflects the 

contemporary adult system, while at the same time taking into account traditional juvenile 

n.stice goals at the se~tenckg sage- In addhion, sections of the Act that provide for the -I 

fo-don of youthjlastice committees and the use of alternative measures suggest that the 
* - admmstmtion of youth justice has the capacity to be more flexible m d  less forma! than the 

adult system where necessary, This analysis of the YOA is critical to the ksuc of 



aboriginal youth justice because it suggests that the legislation has the capacity to be more 

responsive to the needs of aboriginal youth. 

THE CRIME CONTROL TREND 

It is argued that the YOA is best described as a Modified Justice Model: however, 

there is considerable evidence to suggest that the current trend in Canadian youth justice is 

in the direction of conservative crime control objectives. As previously discussed. the 

general public is both frustrated and angry because they perceive the YOA as being 

inadequate to deal with youth crime. 

While there appears to be a lack of consensus among academics regarding the 

question of whether or not youth crime, and in particular youth violence, has increased 

substantively, even those a~thors  who suggest that there has been a real increase agree 

that youth violence is not out of control in Canada (see Markwart and Corrado, 1995). 

Nevertheless, current reform initiatives have become political. In contrast to the process 

of legislative reform that took place during the twenty years prior to the implementation of 

the YOA, where academics and senior policy oficials were the key players (see Corrado, 

1992), the general public has become a dominant instigator in the reformation of the 

YOA. - 
In response to the demands of the electorate, as several authors have suggested, 

the current focus in the area of youth justice is on crime control objectives (see Carrington 

and Moyer, 1995; Drowns and Hess, 1995; Bala, 1994; Corrado and Markwart, 1994; 

Hylton, 1994; Lilles, 1994; Doob and Meen, 1993; Jaffe et al., 1991; Hackler, 1987). For 

example, Leschied and Gendreau (1994) have argued that the heightened emphasis on 

accountability and responsibility of youth has lead to an increase in the use of custodial 

dispositions under the YOA. 

It is argued here that various crime control initiatives are too narrow in that they 

do not address the origins of youth crime in society. Crime control measures are primarily 

reactive, often serving to perpetuate the conditions that facilitate crime, and therefore, 



maintain the status quo. Until there is radical change at the grass roots lcvel, in ihc 

communities themselves, the current trends in youth crime will continue. Eventuully. t k  

responsibility for crime pfevention must be rsturned ro the cornmuniry 2nd Fnltiariscs for 

reform must strive towards socio-economic intervention and prevention. 

The apparent contradiction between the reahty of youth crimc, public perceptions, 

and the political response to youth crime can find common ground in the necessity for a 

solution. The tradition of wavering amongst the various contemporary and traditional 

models of youth justice must end and a more hohtic approach to justice must bc adopted. 

The current pre-occupation with crime control objectives runs the risk of neglecting other 

valued justice goals of the YOA- The potential impact of an emphasis on crime control 

principles will be of even greater consequence for multi-troubled, aboriginal youth who's 

circumstances tend to be more complex and cannot be adequately addressed by crimc 

control measures. 

IMPACT OF THE YOA AND REFORMS ON ABORIGINAL YOUTH 

There is evidence to suggest that the implementation of the Young Offenders Act 

has had a serious impact on aboriginal youth. The Royal Commission On Aboriginal 

Peoples (1996) states that: 

... over the past several years government attention has focused increasingly 
on changing the Young Oflenders Act, to shift the balance away from its 
rehabilitative purpose in the direction of punitive objectives. The apparent 
mood of the country, fueled by widely publicized crimes of random 
violence perpetrated by both adults and young offenders, has given rise to 
calls for the system to be 'toughened up'. These calls are not directed 
specifically to aboriginal young offenders, but because of the already great 
over-representation of aboriginal young offenders in the corrections 
system, measures designed to tighten the correctional screws have a 
disproportionate impact on aboriginal youth, placing the promise of 
alternatives to imprisonment even further out of reach (120). 



It is argued that the legislation has resulted in an increase in charges of aboriginal youth: 

that too many charges are being laid for incidents that could be dealt with at the 

community level; that aboriginal youth are less hkely to have legal representation; that they 

ars less hkely to receive alternative measures; and that in general, aboriginal youth spend 

more time in jail for the same offences as other youth (Hamilton and Sinclair, 1991; 

LaPrairie, 1988, l992b; Royal Commission On Aboriginal Peoples, 1996: Griffiths and 

Verdun-Jones, 1994). In addition, there tends to be a heavy reliance on short term 

custodial sentences (see Laprairie, 1992b). The apparently more severe impact of the 

YOA on aboriginal youth is said to be related in part to their geographic isolation and 

socio-economic marginality (see LaPrairie, 1988; Kueneman et d., 1986). Indeed, 

Jackson (1992) argues that in terms of aboriginal offenders there is the potential for 

systemic discrimination which he explains as follows: 

System discrimination involves the concept that the application of uniform 
standards, common rules, and treatment of people who are not the same 
constitutes a form of discrimination (150). 

In terms of the general over-representation of aboriginal peoples in the justice system-both 

youth and adults--the Royal Commission On Aboriginal People.; (1996) reported: 

... either that aboriginal peoples are committing disproportionately more 
crimes or that they are the victims of systemic discrimination. Recent 
justice studies and reports provide strong confirmatory evidence that both 
phenomena operate in combination (33). 

The impact of the YOA and its on-going reforms on aboriginal youth requires 

some attention. Hamilton and Sinclair (1991) state in the Report of the Aboriginal Justice 

Inquiry ofManitoba that: 

Particular concern has been expressed about the impact of the Young 
- Offenders Act upon aboriginal youth. In fact some observers argue that the 
OeFiiencies of the A d  are so significant that even the guidi?g principles 
should be modified to take into account the special needs of aboriginal 
youth (549). 



In light of the impoverished circumstances that tend to contcxtualizc aboriginal youth 

crime, it is evident that some of the current objectives in youth justicc nluy be 

counterproductive to the needs of aboriginal youth. By way of an exmple, Hamilton and 

Sinclair (199 1) argue that: 

Aboriginal young people have not been well served by the separation of the 
child welfare and the youth justice systems, a separation that has been 
accentuated by the Young Oflenders Act (570). 

Many aboriginal youth who come into contact with the youth justice system huvc already 

experienced the child welfare system and are simply being passed from one ngcncy to 

another. It must be accepted that the criminal justice system is not designed to deal with 

multi-troubled youth and it is often the case that aboriginal youth who come into confltct 

with the h w  are also living with problem such as familial violence and alcohohm. Thcsc 

youth cannot be adequately served by a youth justice system that places an emphasis on 

crime control principles to the detriment of the welfare of children. For example, in terms 

of the use of custodial dispositions, Hamilton and Sinclair (1991) vehemently argue that 

pre-mature detention is detrimental to aboriginal youth and that wherever practical, these 

youth should be dealt with in their own community. Moreover, these authors contend that 

"the criminal justice system is ill-equipped to provide help for those young people with 

primarily social, cultural ci family problems" (Hamilton and Sinclair, 1991 : 570). 

Notwithstanding the fundamental problems with some of the existing principles of' 

the YOA, it is interesting to note that in the view of Hamilton and Sinclair (1991), not 

even the existing principles are being implemented as the legislation intends. These 

authors state that: 



In both aboriginal and non-aboriginal communities, the intent and purpose 
of the Young Offenders Act are not being realized. This will continue as 
long as the system ignores the principles of the Act, and instead, blindly 
adopts the processes and procedures that have come to characterize the 
adult system (Hamilton and Sinclair, 1991: 589). 

For example, the YOA policy of "least interference," is generally lost in practice and youth 

justice in aboriginal communities has in many cases become "more intrusive and punitive" 

(Hamilton and Sinclair, 1991: 558). The provisions in the legislation that provide for the 

development of alternative measures are also less frequently invoked. In fairness however, 

i t  is important to understand that the lack of alternative measures is not always tied to the 

Ailwe of the formal justice system to facilitate such measures, but can also be attributed to 

extensive social disorganization at the community level where apathy may impede justice 

Overall, it is argued that in both aboriginal and non-aboriginal communities, more 

emphasis is being placed on the crime control principles embedded in the Young Offenders 

Act. Nevertheless, as demonstrated, there are principles in the YOA whlch could be used 

to better serve multi-troubled youth. In view of these observations, the potential for the 

YOA to provide justice to aboriginal youth muse be further explored. Moreover, in doing 

so it is also necessary to consider the argument that there are fundamental differences 

between traditional aboriginal principles of justice and justice in contemporary Euro- 

Canadian society. 

DEFINING JUSTICE: A COMPARISON OF ABORIGINAL AND NON- 
ABORIGINAL CONCEPTS OF JUSTICE 

The term justice embodies a myriad of connotations which vary among people and 

cultures. Justice has been nominally defined as "the moral principle by which actions are 

determined as just or unjust, adherence to truth of fact, impartiality" and so forth (Funk 

and Wagnab, 1992). Justice is sometimes explained in terms of retribution and revenge, 

while for others justice signifies fairness, equity and the restoration of wrongs and losses. 



A "Legal' System Versus A "Justice' System 

Within the Euro-Canadian cmtext, people speak of the )ustice system' and the 

'legal system' as though the two are coricepiudy inierckmgeabie. It is submitted here that 

the two systems are fundamentally distinct entities in that a legal system, comprised ol' 

laws and procedures, is not innately 'just'. 

All cultures have laws or rules for living and it is argued in the Trtrdirinnnl I I m e  

Justice Project that "it would be impossible to imagine the survival of a human society 

without laws" (Ryan, 1993: 158). According to the Report oj- the Aborigintll Jirstico 

hzquiry of Manitoba "laws grow from the customs, traditions and rules of society;" 

however, in a heterogeneous society such as Canada, where a multitude of cultures exists, 

it is clear that the laws cannot and do not reflect the values of all those whom they arc 

intended to serve (Hamilton and Sinclair, 1991 : 22). 

It is commonly argued that norms which are ultimately translated into laws arc 

generally those which reflect the values of the majority and the dominant power interests 

of the state (see Cant, 1980). Thus, in recognition of the historical exclusion of' aboriginal 

people from the process of law-making, the Canadian justice system is more accurately 

characterized as a legal system for aboriginal people. Indeed, the Report of the Tusk 

Force on the Criminal Justice System and Its Impact on the Indian and Metis People of 

Alberta found that "the imposition of the majority's justice system on the aboriginal 

minority results frequently in unfairness and inequity" (cited in Kaiser, 1992: 73). 

It has been suggested in the literature that the laws and procedures of the Canadian 

legal system often do not reflect the values of traditional aboriginal societies, and 

therefore, cannot be viewed as a justice system for aboriginal people. In terms of the 

failure of the justice system to meet the needs of aboriginal people in @armada, MacPhcrson 

(1 993) suggests that: 



The Principal reason for t h  crushmg failure is the fundamentally different 
world view between European Canadians and aboriginal Peoples with 
respect to such elemental issues as the substantive content of justice and 
the process for zcheving justice (4). 

The following sections will explore and contrast Euro-Canadian justice with justice in 

traditional aboriginal societies in order to examine the suggestion that the Canadian 

criminal justice system has htorically served as little more than a legal system through 

which aboriginal people are processed in a manner that is often culturally inappropriate 

and ultimately ineffective. Indeed, the Honorable Judge Fafard (1994) states that "I 

believe we have an offender-processing system, but I am not sure we have a criminal 

justice system ..." (403). 

Justice In the Euro-Canadian Context 

The Canadian legal system was born out of the cultural legacy of the earliest 

British and French immigrants to arrive in North America. Following the defeat of the 

French by the English in 1759, English law dominated (Department of Justice, 1993) 

Although civil law in Quebec is founded in the French Napoleonic Code, the Canadian 

concept of justice has evolved primarily from the influence of the British tradition 

(Department of Justice, 1993). 

In terms of the goals of the Canadian legal system there are many; however, the 

emphasis falls in the protection of state interests, which is theoretically achieved through 

the deterrence, apprehension and punishment of offenders under the due process of the 

hw. While the youth justice system is distinct from the adult system in Canada, many of 

the basic underlying values and objectives are similar. 

The Goals of Euro-Canadian Justice 

froiectim of State Interests 

The Eurc-Canadian justice system is centered wound the notion of the 'state', 

whereby the state is defined as the victim in all criminal offences. 

of the Aboriginal Justice Inquiry of Manitoba states that "in 

For example, the Report 

Europe murder was an 



offence against the state; among Indians it was an offence against the family of the victim" 

(Hamilton and Sinclair, 1991: 27). Essentially, criminal behavior in Canida has been 

abstracted. Individuals who commit crimes and who are processed through the legal 

system are alienated from the substantive reahty of their offences. Offenders arc 

accountable to the state rather than to the true victim(s) of the crime. Rarely docs un 

offender come face-to-face with the damage that his or her offence has caused, and it is 

the view of this author that as a result, feelings of responsibility rind accountability arc 

diminished. Contributing further to the abstraction of crime in society is the adversarial 

nature of the Canadian criminal justice system. 

Adversarial System Founded In Due Process 

The essence of the Canadian court system is found in its adversarial tradition 

where the conflict is between the state and the individual offender. Due to the relative 

vulnerability of individuals to the power of the state, sections 7 through 14 of thc 

Canadian Charter of Rights and Freedoms, afford certain legal protections to offenders 

(Rodrigues, 1994: 580-81). For example, offenders have the right to legal counsel, 

(section lo), the right not to be unreasonably searched, (section 8) and the right not to be 

arbitrarily detained (section 9). The constitutional protection of legal rights is considered 

by some to be the true meaning of justice in Canada; however, it can also be argued that it 

is the adversamil structure and the inherent imbalance of power in the justice system that 

has created the need for due process. 

Establishment of Guilt 

The Canadian legal system is focused on the notion of legal guilt. The concept of 

guilt contributes further to the abstraction of justice due to the existence of the right to 

plead 'not guilty.' This right has resulted in the generation of a conceptual distinction 

between the notion of legal' gurlt and 'moral' or 'factual' guilt and the issue has become 

one of legal responsibility as opposed to moral responsibility (see Corrado et al., 1992). 



Responsibility and Accountability 

Two intrinsic goals of the Canadian legal system are the responsibility and 

accountabikty of offenders. Punishment, often by way of incarceration or some other 

restriction of freedom, is commonly the means employed to achieve these objectives. 

Popular opinion suggests that the threat of an adequately severe punishment will deter 

offenders from committing further crime. Unfortunately, recidivism rates reveal that t h  

LS generally not the case. With regard to young offenders, Judge Heino Lilhes (1994) 

notes that "Canadian research shows no correlation between severity of sentence and 

deterrence of youthful offending" (16). Still, responsibdity and accountabibty are critical 

elements in Canadian criminal justice and it may be the case that the mechanisms for 

achieving these objectives need to be altered. 

Punishment and Deterrence 

Subsequent to the establishment of guilt, the goal of impressing responsibhty and 

accountability on offenders is carried out through the process of punishment. The Report 

of the Aboriginal Justice Inquiry of Manitoba states that in the Euro-Canadian context 

"the emphasis is on punishment of the deviant as a means of making that person conform, 

or as a means of protecting other members of society" (Hamilton and Sinclair, 1991 : 22). 

In reference to Canadian youth courts, Judge Heino Lilles (1994) suggests that 

"our youth court judges are among the most punitive in the western world" (1). Not only 

do we a, npt to alleviate the potential for future deviant behavior among individual 

offenders through the force of punishment, (specific deterrence) but we further capitalize 

on punishment as a mechanism of social control by visibly threatening the rest of society 

with the possible consequences of unacceptable behavior (general deterrence) (see Bartol, 

1991). The inherent flaw in the punishment model is that punishment is purely a reactive 

mechanism of social control. In addition, the actual effects of deterrence are debatable 

and tend to vary among the various types of offences and offenders, particularly young 



offenders (see Bartol, 1991). Nevertheless, punishment, if nothing eke. hcihtatcs 

individual and societal retribution. 

Sanctions 

The Canadian legal system employs a variety of sanctions such as fines. probation. 

imprisonment, prohibitions of various types and orders for compensation (Grifiiths ;~nd  

Verdon-Jones, 1994). The paramount values of Euro-Canadian culture arc csprcsscd in 

these sanctions--primarily money and individual freedom. Sanctions enforced by t hc 

Canadian legal system generally aim to take something away from the offe~adcr. rather than 

to give something back to those who have been victimized. 

Moreover, where an offender has been sanctioned, he or she will Nely continue to 

be stigmatized as deviant long after they have fuIfied the conditions of their sentencc. As 

a result, those who are followed by a criminal record tend to encounter various roadblocks 

as they attempt to reintegrate themselves into the community. When ex-offenders f'acc too 

many barriers, (for example in the areas of employment, accommodation, and Suture 

relationships), they are much more likely to reoffend. 

Rehabilitation 

In addition to the goal of punishment, treatment or rehabihtation is also a 

consideration in the sentencing of offenders. Rehabilitation is defined .as "restoring the 

person to a useful life, either through education, training, treatrnent.,.or a combination of 

these" (Bartol, 1991: 351). The rehabilitation of offenders is a valuable goal; however, 

attempts to rehabilitate individuals tend to take place within institutional environments 

such as prisons and hospitals, which are not likely to be as amenable to successfirl 

treatment as community-based facilities. 

Justice Revisited 

The very structure and nature of the Canadian criminai justice system fosters a 

definition of justice founded in procedures and rules where more energy is ofien directed 

at the process than at the outcome- Canadians are embedded in an abstract system of 



justice where the victim is defined effectively in term of the state. rather than in terms of 

the persons involved in the conflict. In addition, our preoccupation with constitutional 

rights and the conceptual distinction between legal and moral guilt has defmed the 

rnai~rity conct:ptuhtion of justice, The Canadian legal system sets out to determine 

guilt and then further attempts to make offenders responsible and accountable for their 

crimes through reactionary punishment. While it cannot be said that the Canadian criminal 

justice system has lost control over criminal activity in Canada. it is argued that society has 

become distanced from the reality of crime, and that in the process. the objectives of 

justice have been blurred. The Canadian legal system has successfully removed the notion 

of justice from the context of d d y  life and it is this separation that constitutes the 

fundamental distinction between Euro-Canadian justice and justice in traditional aboriginal 

societies. 

f u&ce In the A brigid Context 

The concept of justice in traditional aboriginal societies M e r s  from that of the 

Euro-Canadian system of justice. It is important to understand however, that traditional 

abclriginai systems of -justice are quite diverse and that whik there are many common 

elements, definitions of justice will vary among communities and cultures (see Mandamin 

et al. 1992; Royal Commission On Aboriginal Peoples, 1996). Moreover. it cannot be 

assumed that the various generic prhoicipk of justice are universally recognized or known 

mong hr igha f  p p k -  Still, notwithstancting the diversity, a general discussion of 

aboriginal justice enables an iIIlCfefStandLing of the historical context of contemporary 

aboriginal justice initiatives. 

Within traditional atxtrigkd societies there is "no separation of tfie emotional, 

physical, mental, and spiritual d of people from the exercise of governing" (Griff~ths, 

1992: 41). h&zid, thene exists a hofistic world view that entails the entirety of living. 

Zhis point is clearly intisuated by MIJs (7994) who argues thar among the Wetsuwet'en, 

"dl events in btb day-to-day and formal H e  have social, political, spiritual and mnomic, 





The C o d s  of Abriginai Justice 

Pmfeciioa of Comntuniiy ftfterests 

Unlike the Euro-Canadian system of justice, where the victim is defrned in terms of 

the state, trrtditiod aboriginal sockties defm victimization in terrns of the community. 

the f d y  and the individual. According to a justice proposal presented on behalf of the 

fnrerlake Reserves Tribal Council (IRTCj of Manitoba (Sawatsky. 19901, "the 'state' is a 

foreign concept and justirrc k dependent upon the internal order and relations of a given 

society or community" (4). The ultimate goal ~f an aboriginal system of justice is to 

restore harmony to the entire community by way of compensation to the victim and his or 

her family, and by fa,ctatin_e the reintegration of the offender into a productive role in the 

community. Overail, compensation and reintegration better serve the interests of the 

community as a whole; however, a common concern is the potential for communal 

interests to co-opt the interests of the individual, which is something that will likely be 

confronted by coakmporq abarigmd justice initiatives. 

Non-Ar fvmH Spsfent 

Traditional aborigbl cultures are inherently non-confrontational, because it is said 

that confrontation violates the pfeserva~on of hannony within a group or community 

(Hamifton and S-nricIair: 1991; Ross. 1992). In fact, it is argued that "the concepts of 

advehsadkm a~cusation. confrontation, guilt, argument, criticism and retribution are 

&en ta the ahriLrninal d u e  system"" (Eh.&on and Sinclab., 1992: 37)- 1n light of the 

priar;;rwy p a l  of n=storbg harmony to the community, an adversarial system appears 



inappropriate in the smaller communal context. Undoubtedly. the god  of restoration is 

severely impeded by hostility which is often a residual of an adversarial system of justicc, 

Traditional aboriginal societies avoided antipat57 by making decisions hascd on 

consensus. As stated by Patenaude (1 989): 

Inuit traditionally employed a consensus style of decision-making which, in 
turn, they applied to every aspect of social Me, including confict resolution 
and social regulation (34). 

Consensual decisions are based on communal acknowledgment of the offence and thc 

acceptance of responsibility on the part of the offender. Again, it is the interests of the 

community that are of the utmost importance, and these interests are thought to be best 

served by a non-adversarial process of decision-making. 

Establishment and Acknowledgment of Responsibility 

The Traditional Dene Justice Project revealed that the concept of guilt is defined 

differently among aboriginal cultures as opposed to how it is defined in the Euro-Canadian 

system (Ryan, 1993). The issue of importance is one of responsibihty, and whether or not 

the act has actually been committed, rather than whether or not the person intended to 

commit the act. Thus, responsibility for an action (actus reus) is the focus and not 

whether the individual has a guilty mind (mens rea) (see Patenaude, 1989: 53-54). Thc 

resuIt of this understanding of responsibility is that even in situations where an incident is 

accidental, the actor will still be considered responsible and must provide the necessary 

compensation or reparatim. 

It is however, important to challenge the erroneous image that the notion of 

responsibility is always less harsh than the established criminal justice system. Inded,  it is 



often the case that more severe sanctions are required by fxst nation's decisions. The key 

difference, nevertheless, is that the community makes the decision in a manner that allows 

the individual to retain their dignity inspite of the harshness of what is imposed. 

Collective Responsibility and Accountability 

As in the Euro-Canadian system, traditional aboriginal societies recognize the 

inherent responsibility and accountability of an individual for their own actions; however, 

in terms of confhct resolution, the deviant behaviours of an individual become the 

responsibility of his or her entire, family, clan, or community (Mills, 1994). Thus, the 

emphasis is on collective responsibility and accountabhty. Collective responsibihty is a 

powerful tool of social control and fact, the Report of the Aboriginal Jusdce Inquiry of 

Manitoba suggests that: 

By malung criminal activity a collective responsibility of a tribe, village or 
clan, aboriginal people were able to impose law and order without 
resorting to capital punishment (Hamilton and Sinclair, 1991: 26). 

Individuals who continue to cause trouble in their community ultimately receive less and 

less support from their clan, which in traditional times could determine one's chances of 

survival. Consequently, peer pressure is a strong mechanism of informal social control. 

Resolution of Conflict 

In dealing with deviant behavior, traditional aboriginal societies have not been 

consumed with the idea of punishment; instead, they are concerned with resolving the 

conflict at hand. Conflict resolution regularly involves some form of mediation, 

conciliation or restitution and disputes are generally dealt with by compensating the victim 

anci his or her f a d y  rather than by directly punishing the offender (GiZliihs, 1992). In 

fact, some fo rm of pwisbeni are viewed as being more disruptive than beneficial to the 

community. Harnilton and Sinclair (1991) state that: 



In the eyes of the coriunity, sentencing the offender to incarceration or. 
worse still, placing him or her on probation, is tantamount to relieving the 
offender completely of any responsibhty for a just restitution of the wrong 
(37). 

It is apparent that the issue is one of establishing responsibhty and accountability-- 

somethg that is not necessarily dealt with through overt forms of punishment such as 

incarceration. Nevertheless, punishment can and does manifest itself in a variety of ways 

within aboriginal communities. Notwithstanding the traditional aversion towards 

punishment as a primary objective in justice, aboriginal peoples stlll revert to sanctioning 

of offenders where individuals fail to cooperate with the demands of the group. 

Sanctions 

Founded in a preference for non-interference, reconciliation and restitution, 

sanctions in traditional aboriginal communities are directed less at punishing the offender 

and more towards encouraging the restoration of harmony within the community (see 

Royal Commission On Aboriginal Peoples, 1996; Ross, 1992). Among the Dene in the 

Northwest Territories, minor offences would generally be deait with informally and might 

involve sanctions such as ridicule or shaming, while more serious offences "required a 

gathering and a public admission of guilt, restitution and a process of reconciliation" 

(Ryan, 1993: 98). Similat to the Dene, the Gitksan and Wetsuwet'en place a strong 

"reliance on social censure within the kinship network as a sanction" (Grfiths, 1992: 

214). In Manitoba, Hamiliton and Sinclair (1991) found that "the sanctions of ridicule, 

avoidance and shame were efr'ecfive means to check those devhiits who fell into 

behavioral lapses" (25). Finally, the Oglala Sioux system of justice involved many 



unwritten customs such as "gosip, revenge, retaliation, public ostracism. reparation and 

punishment" Watson, 1987: 4) . 

Ail societies encounter deviant factions at one time or another, and the sanctions 

employed to deal with offenders should reflect the values and the needs of the group. In 

light of the interdependent nature of traditional aboriginal societies sanctions were 

primarily driven towards the restoration of harmony within the community. Sanctions 

were imposed in order to give something back to the community as a whole, rather than to 

take somethmg away from the offender as an individual. 

Reintegration 

The rehtegration of offenders is a unique aspect of traditional aboriginal justice 

systems. Where the Euro-Canadian justice system tends to foster stigmatization and leave 

offenders with no means of becoming reaccepted into society, traditional aboriginal 

societies employ mechanisms of reintegration in order to prevent future criminal behavior. 

Indeed, Braithwaite (1989) argues that the determining factor in reoffending appears to be 

whether offenders are reintegrated or stigmatized following an episode of deviance. If an 

offender has the opportunity to participate fully as a productive member of the 

community, he or she is much less likely to commit further offences. Only in the most 

serious of cases, where the punishment might be death or banishment, would an offender 

not be reintegrated. 

Justice Revisited 

Justice in traditional aboriginal societies can be genericilly defined in terms of the 

restoration of harmony within the community, which is achieved through the acceptance 



of responsibility and accountability on the part of the offender and the collecti~e. and 

through respect and forgiveness from all parties. Justice is not an abstract entity, but 

rather, it is a holistic and pragmatic necessity. The traditiond lick of distinction between 

civil and criminal offences is an illustration of t h ~ ~  philosophy. Decisions rtgardu~g 

deviants are based on communal consensus and the forum for decision-nuking is non- 

adversarial in nature. A non-adversarial structure is appropriate in view o f  the lact that 

the objective is to determine who is responsible for an act, rather than to estabtish whether 

or not a person is legally gui lv .  

The primary goal of traditional aboriginal systems of justice is the resolution of 

conflict which may or may not involve a formal sanctioning of the offender. If punishing 

the offender will be disruptive for the group then such actions will be avoided. It is of the 

utmost importance that victims of deviant acts be compensated and that some form of' 

reconciliation takes place among the offender, the victim and the community. Moreover, 

once the matter has k e n  resalvd it is officially closed. 

It is critical to recognize that the above discussion of the conception and 

administration of justice m traditional aboriginal societies represents a somewhat idealistic 

notion of traditional justice. WhiZe history suggests that these principles characterized 

traditional aboriginal justice, the present reality is that through the process of colonization 

and modernization, tradirio~i $&If has become distorted. Some aboriginal communities 

me arCjpabfy more mrrrcdmnt~d L~ others wfilch compkam the 4efwition of r r d i t i n d  

jm*~. N c v ~ ~ c ~ ,  tki~ i~ s&I p ~ e ~ t i d  fsi t ~ & k i i ~ 4  ~ x & K @ ~ s  to @ity a iok h 

contemporary aboriginal justice practices. Through aboriginal self-determination, the 



concept of tradition will likely be redefined in order to discern the exact nature and role of 

traditional aboriginal customs and laws within contemporary aboriginal communities. 

TWO WORLDS COLLIDE 

This inventory reveals the apparent incompatibility of the values of the formal 

Euro-Canadian justice system with the values of traditional aboriginal societies. The 

Report of the Aboriginal Justice Inquiry of Manitoba reveals a perception that the 

differences: 

... between European-Canadians and aboriginal people are broad enough to 
make most European-Canadian institutions incompatible with the moral 
and ethical value systems of aboriginal Canadians (Hamilton and Sinclair, 
1991 : 20). 

Further, whether perceived or real, it has been argued that an appreciation of the 

differences between the two value systems helps to explain why the Canadian justice 

system continues to dissatisfy aboriginal people. 

Nevertheless, traditional aboriginal societies have transformed into contemporary 

aboriginal communities. Consequently, mechanisms of social control that were successful 

historicaily, are not always fitting kt the contemporary context. This is not to refute the 

inherent distinctions between various traditional aboriginal values and those of Euro- 

Canadian society, instead it is suggested that some common ground may be found in a 

compromise of social control needs--particularly in the area of youth justice. Traditionally 

however, the unfortunate trend has not been a compromise, but rather a complete denial 

of aboriginal justice in favor of the more dominant Euro-Canadian system. 

FORGING JUsma 

A 'Qwws 
Brad Morse (1983) introduces a typology of four approaches that can be taken in 

order to dad with a collision between two existing legal systems (cited in Patenaude, 

1989: 8). The first approach is iota2 avoidance where there is essentially no interaction 



between the two systems. The second approach is co-operarion where both systems 

continue to function with virtual independence, but they attempt to clarify issues of 

iurisdiction. The third possible response is the inco~poration method where: 

... one society can come to dominate the other to such s degree that thc 
dominant society can choose to incorporate selected portions of' the other's 
law or all aspects of it which do not fundamentally conflict with its own 
(cited in Patenaude, 1989: 9). 

Finally there is the rejection model, which ent& a complete rejection of. and failure to 

acknowledge the existence of indigenous systems of justice (cited in Patenaude. 1980: 9). 

The Canadian Approach 

From the time of initial contact between the Europeans and the indigenous peoples 

of Canada, there has been a tradition of outright rejection of all that is aboriginal, including 

laws and the administration of justice (see Cant, 1980; Patenaude, 1989; Ryan, 1993; 

Brody, 199 1 ; Cassidy, 1992; Royal Commission On Aboriginal Peoples, 1996). 

Missionaries, traders, Hudson's Bay Company officers, and the Royal Canadian Mounted 

Police, (previously the Royal Northwest Mounted Police) all pursued the gods of 

civilization, christianization and ultimately the colonization and assimilation of Canada's 

pn'rnifive peoples (Brody, 1991). 

In 1868, Canada introduced the Indian Act which was deemed as the "act for the 

gradual civilization of Indian peoples" (GrifEths, 1992: 51). Later, in 1927, the federal 

government further outlawed all Indian religious practices (Griffiths, 1992). The 

legislative goal was to promote the christianization of aboriginal peoples, which, at the 

time, was regarded as the pathway to civilization (Gr=ths, 1992). Notwithstanding the 

fact that aborigznal peoples had complex systems of social control in place prior to the 

arrival of the Europeans, (see Cant, 1980 Patenaude, 1989; Ryan, 1993; Tennant, 199 1 ) 

the indigenous peoples were barraged with foreign laws and procedures founded in an 

alien value system, which ultimately served to eradicate both formal and informal 

mechanisms of traditional social control. 



Historically, as more and more aboriginal people cam-e into contact with Canadian 

law, the belief that aboriginal people simply did not understand the law and the criminal 

justice system became more pronounced. Consequently, at a conference in Edmonton in 

1975, it was decided that Canada should make efforts to bring more aboriginal people into 

the criminal justice system--as employees of the state (Fmkler, 1992). There was no 

discussion of the lack of understanding of aboriginal systems of justice on the part of the 

general Euro-Canadian society, nor were there any initiatives directed towards the 

investigation and acknowledgment of those traditional systems. The movement towards 

indigenization was launched. 

Indigenizing the System 

The move towards indigenization has been characterized by many agents of the 

Canadian criminal justice system as progressive; however, most aboriginal people consider 

this to be a futile exercise and continue to call for separate indigenous mechanisms and 

institutions of justice (Havemann, 1992). Indigenization involves the recruitment of 

aboriginal peoples as police officers, justices of the peace, court workers and lawyers and 

is meant to dissolve conflict between aboriginal people and the justice system (Havemann, 

1992). While this approach to the over-representation of aboriginal people in the justice 

system may have appeared somewhat advanced in the 19701s, it is suggested here that 

indigenization is simply a creative tactic of the state to inadvertently coerce the further 

assimilation of aboriginal people into Canadian culture. With regard to indiginezation, 

Finkier (1992) states that: 

The fact remains that the application of indigenization, the predominant 
thrust in cr-rent initiatives dealing with Natives before the law, is 
restrictive in focus and merely constitutes a tinkering with the system (10). 

The failure of indigenization is tragically evidenced by the continued over-representation 

of aboriginal people--including aboriginal youth--in the justice system (see Royal 

Commission On Aboriginal Peoples, 1996). In recognition of the failed attempt to 



sensitize the Canadian legal system to the needs of aboriginal people. many aboriginal 

communities, bands and nations are striving towards a future of indigenous justice prc?jects 

and systems by proposing, creating and experimenting with lucrative justice initiatives. 

CHALLENGING THE STATUS QUO 

Whether communities intend to acquire control over singular elements o f  justioc: 

such as probation, or to aim for absolute control through self-government, it can be 

argued that the majority of these initiatives fall under an emerging paradig~n of' iusticc in 

Canada--restorative justice. The Royal Commission On Aboriginal Peoples (1 996) states 

that: 

Our review of aboriginal concepts of justice showed clearly that aboriginal 
justice systems are premised on principles of restorative justice, with 
reconciliation and heahng assuming primary importance (2 14). 

In terms of youth justice, it has already been said that ~ i g ~ c a n t  evidence exists to 

suggest that crime control objectives are dominating the reform scene; however, there is 

also evidence to indicate the growing popularity of restorative justice practices (see 

Laprairie, 1995b, 1992b; Saskatchewan Social Services, 1995; Alberta Commissioner of 

Services for Children, 1994; Jackson, 1992; Bxzemore & Umbreit, 1995). Jackson (1992) 

states that: 

A consensus is emerging on the need to develop community based 
sanctions and non-adversary processes which balance the interests of the 
victim, the offender, and the community. There is also a significant and 
growing body of opinion that restorative justice principles should play a far 
more important role in criminal justice policy and practice ( I  87). 



The restorative justice paradigm is gaining momentum from factors such as the recent. 

more ampM~ed concern for victims and the increased use of alternative dispute resolution 

mechanisms within the justice system (see Bazemore & Umbreit, 1995). 

Obviously, at t h ~ ~  point it becomes necessary to challenge the observation that 

youth justice in Canada has become completely preoccupied with crime control objectives 

and recognize the increasing p o p u h t y  of restorative justice practices hs well. It is 

suggested here that the current trend in Canadian youth justice policy is actually towards 

bifurcation. Furthermore, notwithstanding the distinctions between traditional aboriginal 

justice values and the values of the Euro-Canadian system, it is argued that the restorative 

justice arm of the bifurcated approach to youth justice has the potential to accommodate 

the immediate needs of most young offenders, including those of aboriginal descent. 

BIFURCATION 

It is proposed here that there is an emerging trend of bifurcation in Canadian youth 

justice. This trend will result in the majority of youth crime being dealt with under a new 

paradigm of restorative justice through various alternative measures and community-based 

initiatives, while crime control measures will be reserved for only the most serious of 

youth crime. This approach facilitates the continued denunciation and punishment of 

violent and repetitive criminal acts while at the same time avoiding the costs (both human 

and monetary) of over-processhg and over-incarceration of minor and non-violent 

offenders. This trend may in part reflect the growing fscal crisis h Canada. A re- 

examination of the Modified Justice Model and the principles of the YOA reveals the 

potential for a bifurcation trend in youth justice policy, 



REVISITING THE YOA: THE DECLARATION OF PRINCIPLE 

Section 3 of the YOA outlines the guiding principles of the legislation which 

Corrado (1992) argues reflects a Modified Justice Model. Corrado's (1992) discussion 

reveals the bifurcation approach that is a natural corollary of the Mridified Justice hilodci. 

The multivariate principles of the YOA simultaneously facihtate the punishment of chronic 

and violent offenders and the diversion of less serious offenders. 

In dealing with chronic and violent offenders the YOA promotes the principles 01' 

accountability and responsibility, the protection of individual rights under due process and 

the guaranteed right to legal representation. In addition, these offenders are punished and 

receive determinate sentences for their crimes (see Corrado, 1492). 

In the case of less serious offenders. the legislation has the capacity to he mow 

informal and focuses on child care, diagnosis and treatment, the special needs of the young 

person and diminished individual responsibility. 

The inherent bifurcated approach of the principles of the YOA invites restorative 

justice practices into youth justice policy. Restorative justice is not a new concept and it 

does not apply strictly to aboriginal people and cultures; however, it is a trend that may 

pave the way for aboriginal justice aspirations and redirect youth justice policy in Canada. 

RESTORATIVE SUSIICE: A NEW PARADIGM 

The concept of restorative justice or 'popular justice' (see Hdehurst, 1995) is new 

to contemporary policy makers, however, it is a process that has been in practice among 

traditional aboriginal societies since time imnernorial (see Braithwaite & Mugford, 1993). 

Restorative justice is akin to the notions of reconcibtion and peacemaking and it 



emphasizes the restitution of wrongs and losses (Braithwaite & Mugford, 1993: Walgrave. 

1993; Bazernore & Limbreit. 1995). 

Walgrave llY93j discusses restorative justice as a third model of justice relative to 

the Retributive Model and the Rehabilitative Model. The Retributive Model is described 

as one where tne pend law is viewed: 

... simply as the upholder of principles and values kid down by the state, 
intervening when those principles have been violated in order to redress the 
upset balance fiydgrave, 1993: 1). 

The Retributive Model is offence-eriented and assumes free-will on the part of the 

offender. The primary ob-jective of the Retributive Model is to restore the 'moral balance' 

1993). Within this model the role of the victim is secondary, although it is assumed that 

the victim will gain some satisfaction from the sanction imposed on the offender 

(Walgrave, 1993). 

The Rehabilitative Model is offender-oriented (Walgrave, 1993). Under this 

model, the objective is to enforce and maintain 'conformiiy' through the treatment of 

offenders. Walgrave (1993) states that i~ reality "the treatment is not proposed but 

imposed" (6). Like the Retributive model, rfre role of the victim is secondary, and in fact, 

it itas been argued by some that the re-ative process can be damaging to victims 

because the victims view the offenders as receiving assistance rather than punishment. 

Wdgrave ( f 993) argues that 'xhatnhtatrv - -  - 
e law is bug a variant of retributive taw" 

because both models upftok? similar societal vatues in a coercive manner (4). Bazzmore 

ancl Urnheit (1995) add thar "neither treatment nor punishment is capable of uniting 

sKender, community* farniry a d  victim" (301). UltimatelyI both systems are exclusive of 

those inchiduals who fail to give in to the power of the state; this is the point of departure 

for the Restoralive hstice &hiel, 



The Restorative Model of justice is inclusive of all parties involved md the mocicl 

k neither offence nor oHer&r-oriented. Instead. the emphasis is on thc ' 1 ~ ~ s  caused as 

f r l n l  w d  as comunai accaumabiiizy y+aigravs, i r r ~ ;  Bazernars & Umbreir. iY')ii. The 

objective of this model is the repaation of losses by the offender and the rttk of rhe victim 

is central Moreover, justice is; defined in terns of the satisfiction of ;ill parties. 

Restorative justice places emphasis on the gods of denunciation. responsibility and 

accountability of aff"enders, reparation- conflict resolution and the reintegration of 

offenders (Bazemore 8E thbreit, I9951- Unlike the previous NVO modefs the Rcsforiifiw 

Model Is; said to empower the c o m u ~ t y  to maintain peace in a localized and cffcctivc 

An emancipitrory soeiety develops in accordance with two fundmental 
princkpis--autonomy and soWxity between individuals anrf the community 
(91. 

The autonomy cornpunem affords both individual and societal responsibility and 

restoration of hannanic rehiom between the offender, the victim md the community at 

farge- 

In ese~fcre, restorative justice is centered around three primary principles. First, 

the cikmkid justice process must repair injuries to aff parties including thc vict~m, the 

tzlffenber and the commdy-  Second, aU parties s h o d  be actively involved in thc 



According to B;fzemore and Urnbreit 11995): 

A restoratiw rnrtdeS would expand less punitive, iess costly, and less 
stigmatizing sanctioning methods by involving the commu~lity and i-ictims 
in sanctioning processes, thereby elevating the role of victims and 
victimized communities and giving priority to reparation, direct offender 
axountability ta victims, and conflict resolution (298). 

Moreover, restorative justice advocates stiU acknowledge the goals of protectins society 

and maintaining fairness and due praccss. First, they recognize that in order to protect 

society there wlf always k a percentage of serious and dangerous offenders that will need 

to be incapacitated. And second. restorative justice advocates contend that consequences 

for offending behavior should reflect in proportion the nature of the offense committed. 

While restorative justice has thus far been discussed in terms of an empirical 

model, the model is not without a tkeoretical foundation. Braithwaite (1989) has 

articulated the concept of restorative justice in his theory of reintegrative shaming (see 

also Braithwaite & Mugford, 193).  Braithwaire (1989) argues that 

Crime is k t  ccmtrokd whea members of the community are the primary 
conwoUers through active participation in shaming offenders, and, having 
shamed them, through cancefled participation in ways of reintegrating the 
offender back into the community of law abiding citizens (8). 

Reintegrative shaming allows for 'moralizing control" as opposed to repressive 

social control w i t h  society In olkr  words, peacekeepers are appealing to the moral 

Bazemore and Wmbreit (1995) add tfrat in terms of sanctions: 



In order to avoid oppressive shaming Braithwaite (1989) contends first. that harmlcss 

behavior should not be shamed, and second. when beha\;ior is harmful, offenders should 

be shamed with dignity rather than stigma. Indeed: Braithwaitc (1989) warns that thc 

process of shaming - can be counterproductive if offenders are stigmatized. In orclcr fhr rhc 

process of shaming to have the desired effect, it must be reintegrative and dignificc.1 as 

distinguished from disintegra'jve and stigmatizing. 

Successful Reintegration 

The process of reintegrative shaming is most fertile where two principal social 

conditions exist: communi~an i sm ar?d interdependency (Braithwaitc, 198%. 

Cornrnunitarianism is a characteristic of societies while interdependency is relevant to thc 

individual level of analysis. 

Communitarianism is essentially composed of three elements: 

(1) densely enmeshed interdependency, where the interdependencies arc 
characterized by (2) mutual obligation and trust, and (3 )  are interpreted as 
a matter of group loyalty rather than individual con.r.?nience (Braithwaite, 
1989: 86). 

Braithwaite (1989) describes cornunitarianism as the "antithesis of individualism." 

Where societies are characteiized by high degrees of individualism there is a need for state 

intervention in conflict situations, in which case the state is responsible for the shaming of' 

offenders. In contrast, cornunitarian societies have the power to deliver their own shame 

in a mitnner which is much more effective than that meted out by the state. Moreover, 

where the process of sfiaming occurs within the community, it I s  generally more 

reintegrative became there is is anonymity, and therefore, a less stereotypical view of 

offendefs. Wi&h a wmmunitarian society, the offender is viewed as a whole person 

rather than merely as a criminal. 



The second component, interdependency, relates to the individual level of analysis 

(Braithwaite, 1 989). Interdependency is the basic "building block of communitarianism" 

and encompasses many variables. The degree of interdependency experienced by an 

individual is related to such factors as: the individuals' relationships with their parents or 

their peers; whether or not the person is attending school or is employed and if they are 

committed to their education or job; and, the person's age and marital status. 

Braithwaite (1989) argues, that the latter two variables, age and marital status, are 

particularly important, because in the present day, individuals generally experience a 

period of transition between their involvement with their childhood family and their family 

of procreation. During this time individuals are less interdependent and are more prone to 

straying from the demands of the group. This point is particularly relevant to the 

contemporary context where many individuals are spending more time on their education 

and postponing marriage and children. 

Braithwaite further (1989) suggests that levels of interdependency are different for 

males and females in fight of the historical, patriarchal structure of most societies. 

Traditionally, women have moved from their parents' home into the home of their 

husband; consequently, women have been subjected to higher levels of informal social 

control than their male counterparts. fn contrast, men tend to be exposed to more formal 

mechanisms of s o d  controL Thus, it is argued that reintegrative shaming, particularly 

within the family unit, may be more effective with girls than boys. 



Reintegrative Shaming As A General Theory of Crime 

Braithwaite (1989) suggests that the theory of reintegrative shaming is plausihl\l il 

general theory of crime. In defence of his argument, Braithwaitc (1989) maintains that: 

A general theory is not required to explain all of the variance for all types 
of cases, but some of the variance for all types of cases (3). 

The process of reintegrative shaming is intrinsically embedded in a multi-theoretical 

approach. Braithwaite (1989) argues that middle-range theories including labeling theory. 

subcultural theory, control theory, opportunity theory and the learning theories iire a11 

valid to an extent--Braithwaitels theory represents an attempt to integrate these middle- 

range theories into a general theory of crime. 

Braithwaite's characterization of reintegrative shaming as a general theory of crime 

rests in the assumption that there is a high degree of consenw in terms of criminal law, 

and that individuals who commit crime do so with the knowledge that the act is deviant. 

Braithwaite (1989) concedes that where there is a lack of consensus, (for example, laws 

that prohibit the smoking of marijuana and other victimless crimes), the theory is less 

relevant. Reintegrative shaming is therefore most applicable in terms of predatory crime 

or in other situations where there is a large degree of societal consensus. In addition, as 

will be discussed later, the capacity of dysfunctional communities and communities that 

are becoming increasingly individualistic to engage in the shaming process must be 

qdestio~ed. In m y  ::treat, t h e  is the potential for the theory of reiritegrztive s lh ing  to 

play a role in the future of aboriginal justice initiatives in Canacia (see LaPrairie, 199% j. 



Restorative Justice Revisited 

The Restorative Justice Model has the capacity to accommodate diversity in youth 

justice because restorative practices are adaptable to a variety of local conditions and 

cultures. Restorative Models of justice are also victim-centered and are likely to be more 

cost effective than retributive or rehabilitative approaches. At the same time, young 

people are taught to be accountable and responsible for their behavior and any damage to 

individuals and/or the community is repaired. Bazernore and Umbreit (1995) add that 

restorative justice could actually serve to redirect offender accountability towards victims 

and communities and away from the state. Under the bifurcated approach, made possible 

by the structure of the YOA, the Restorative Justice Model not only accommodates 

diversity, but it clears a path for aboriginal justice aspirations w i t h  the existing youth 

justice system. 

THE FUTURE OF ABORIGINAL JUSTICE 

Since the time of initid contact with the Europeans, aboriginal peoples have been 

seeking acknowledgment of their customary laws and recognition of their rights as frrst 

nations. Section 35 of the Constitution Act (1982) states that "the existing aboriginal and 

treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed" 

(Asch, 1984: 1). It was not until the time of this Act, in 1982, that the existence of 

aboriginal peoples and aboriginal rights was officially recognized in law. Long before 

however, aboriginal p p l e s  did exist within a successfidly maintained, complex social 

sysem. For example, ICj.;tn (IW3) s'a% hat: 



At the time of contact, the Dene had a well functioning social and political 
system which included an understanding of how their world worked and 
how intertwined the human world was with the spiritual and physical ones 
(71)- 

Unfortunately, the historic imposition of non-aboriginal norms and laws has resulted in s 

devastating obliteration of traditional social and political systems (Ryan. 1993). Presently. 

m y  aboriginal groups are attempting frrst, to rediscover their traditional custon~s, laws 

and s o d  rules: and second, to determine the extent of their role in Suture justice 

initiatives. 

In terms of the impetus for reform, Laprairie (1995b) argues that: 

The drivkg force behind new approaches is that the criminal justice system 
as it presently operates ignores the social context in which crime and 
disorder occur and, in doing so, de-contextualizes the offence and 
marginalizes various players (2). 

In general, justice projects tend to emerge in communities where there is a deep 

dissatisfaction with the services provided by the formal Euro-Canadian system. As 

illustrated by Finkler (1 992): 

In part, e~mai i ; ; - - i j :  action bias materdized as a aco;isecj.wzxx of kcreahg 
doubts about the effectiveness of the interventions and control strategies 
exercised by the formal control system (507). 

In reckming control over justice practices, it is important to recognize that 

abo r igd  people are not seeking to recreate the past. In the Royal Commimiun On 

Aboriginal Peoples, Webber (1993) states that: 



Aborigmal people are currently in the process of redefining and determining the role of 

tradition in the contemporary context. It is critical to recognize however, that traditional 

justice does not equal community justice and that traditional justice practices may not 

always have the capacity to deal with the complexity of contemporary youth crime. The 

challenge for aboriginal justice initiatives rests in discovering a balance between traditional 

values and contemporary gods (see Depew, 1994; Ross. 1994; Turpel, 1994). 

A further c h a n g e  for the revitalization of tradition is that an assumption of 

consensus in terms of community values is no longer valid in the present-day context (see 

LaPrairie, 1995a; Cfark et al., 1995). Contemporary aboriginal communities are stratified 

in terns of gender, age and social mob%ty. Comequen~y, the various strata m3y have 

different defmitions of what tradition is and hold different perspectives as to what the role 

of tradition s h o w  be. Moreover, vulnerable members of the community will h2ve 

concerns about the reintroduction of traditions that may serve to reinforce their marginal 

status (see Cfark et d,, IW5 j. 

Still, there is a perception that the Canadian criminal justice system is generally 

f a g  to meet k of ab~giml p p k ,  and in recopition of this, attempts are 

being made to devolve various levels of control over justice practices to aboriginal 

commtlnitief that are intefested, w i k g  a d  able to take more responsibility for justice 

matten, 

Tbe Devoiuticrrmr af Justice 

At thris stape there is a k k  of articu)ation as to how devolution of service delivery, 

particufarb in the area of-, win prooeed. However, it is clear that there will be no 



singular aboriginal model of justice that will be appropriate for all aboriginal peoplc in 

Canada (see Quigley, 1994: Cawsey. 1991 : H d t o n  and Sinclair, 199 1 : MxPhcrson, 

1993). Indeed, progressive justice initiatives will have to emerge from the communit ies 

themselves. Visions of justice range from completely autonomous, indigenous systems to 

localized control of pdcula r  aspects of justice such as probation. 

Presently, aboriginal justice can be characterized as proceeding on two lcvcls 

simultaneously. The first level reflects an incremental approach while the sccond 

represents a move towards autonomous systems of justice under the broader authority of 

self-government. BelIegarde (1994) has described this process as the "two-track stratcgy" 

(see also Royal Commission On Aboriginal Peoples, 1996). The first track is a "progrum- 

oriented track that fits within the current justice system" (Bellegardc, 1993: 3 17). 

Initiatives such as circle sentencing, family group conferencing, alternative meassurcs and 

the creation of youth -$stice committees fall under this approach. In contrast, the sccond 

track d& w&h a5i3riE@aal -fattic:: h the bng term. The p r k q  god is self-govemmcnt 

which would include control over abrigmal justice matters through the creation of' 

autonomous justice systems (see aiso Royal Commission On Aboriginal Peoples, 1996). 

The ltneremental Ap- 

For those communities that have a desire to increase their involvement in justice 

matmrs, the incremental approach to devolution recognizes that not aL1 communities wiU 

be abk te &web= g&& -qs?~mc nf $sth im-mxd&efy, fact, ia?PrzSz ! 1992h; 

iW4a) w m  ap- the hb-i of + i  3ys~iiis are i O 6  eii~?ipkx a-d may k 

diffiGuh to manage, LaPrairie (1992b) hither recommends the option of a wanWond 



stage for aho r igd  communities interested in playing a role in justice (see also 

McNamara, 1992). It is evident that some communities simply lack the infrastructure and 

the resources to create and maintain their own justice systems; consequently, such 

communities will have no alternative but to assume control over justice at a more gradual 

pace. 

In assisting to meet the needs of the incremental approach to justice devolution, 

the federal government created the Aboriginal Justice Directorate in April of 1992 (see 

Royal Commission on Aboriginal Peoples, 1993). The Abori~inal Justice Directorate 

provides funding for various aboriginal justice projects. However, such projects: 

... must f d  within the existing constitutional framework and the justice 
system as a whole and must support stated federal policy objectives m 
order to be considered (Royal Commission on Aboriginal Peoples, 1993: 
34). 

As a result of this framework provided for by the Directorate, there is the risk that 

community-based justice pro*ts may not always respond directly to the demands of 

aboriginal communities and may instead reflect funding criteria. In a review of the Justice 

Development Workers Promm (1995) it is argued that funding from the Directorate "is 

not governed by specific program pafameters which predetermine within defined limits 

exactly which kinds of im.Mks can be supported" (1). Nevertheless, the point has 

already been made that all projects must reflect federal policy objectives which may not 

always be consistent with. kjust ice aspirations of aboriginal communities. 

in view of &e h m e n t a l  approach, Ross (1994) suggests that the gradual 

acquisition of control by aborigkd comlmities may in f a .  induce a more rapid retreat of 

the than W Q ~  be experienced if immediate demands for full control 



were made, thus representing a more realistic approach to reform. In addition, a 

collaboration with the Canadian criminal justice system would allow communities to direct 

their limited resources towards building stronger communities prior to engaging in more 

demanding community-based justice systems. Overall, communities who adopt an 

incremental approach to justice issues generally do so withiil the broader visicn of' 

increasing control over all areas of life under the authority of self-government (see Royal 

Commission On Aboriginal Peoples, 1996). 

Autonomous Aboriginal Justice Systems 

The Aboriginal Justice Inquiry of Manitoba recommends that aborigina 

systems be established in aboriginal communities and be controlled by aboriginal people. 

Hamilton and Sinctair (1991) argue that: 

In the face of current realities confronting aboriginal people,we believe that 
it is important to recognize that the greatest potential for the resolution of 
significant aboriginal social problems lies in aboriginal people exercising 
greater control over their own fives (263). 

Similarly, the Royal Commission On Aboriginal Peoples (196)  recommends that: 

.-.federal, provincial and territorial governments recognize the right of 
aborigid nations to establish and administer their own systems of justice 
pursuant to their infkerent right of seff-government, including the power to 
make laws, within the aboriginal nation's territory (224). 

It is the opinion of these authors that autonomous justice systems provide one avenue for 

determinied how such systems would be legally estabtished and how they would operate. 



However, these authors emphatically oppose the proposal of a singular model that would 

be forced upon aII aboriginal communities. Instead, Hamilton and Sinclair (1 991) state 

that they "endorse the principle that each and every distinct aboriginal community be 

entitled to its own justice system" (315). In other words, each individual community 

would be granted the authority to develop a justice system that caters to the unique needs 

and circumstances of its constituents (see also Clark et al., 1995). The Royal Gmmission 

on Aboriginal Peoples agrees that an aboriginal justice system would "be an individuated 

and plural system devised and implemented at the local community level" (MacPherson, 

1993: 9). Similarly, Mandamin (1993) suggests that "it would be unrealistic and indeed 

counterproductive to expect these community-based initiatives to give way to a single 

aboriginal justice system" (279). Models of community justice will be diverse and it may 

be the case that such models will not always be transferable to other communities. The 

success of justice initiatives may depend more on the extent of community involvement in 

the process of developing such projects, rather than the final outcome. 

Con.ctitutional Framework 

With respect to the constitrrtional framework of these proposed systems, Hamilton 

and Sinclair ( 199 3 ) argue than &e necessary structures already exist and state that: 

There are su f fdn t  mechanisnas and viable options available within 
Canadian law for the e s t a b m n t  of aborieinaf justice systems to be 
accomphhed (3 13). 

It is further stated in the Royal Cormnission On Aborigirurl Peoples that "the Canadian 

c r h h d  juice system is very adaptable aad could accommodate much of the aboriginal 

-justice hzirfativesm (Mandamhz 1993: 303; see also Royal Conunicsion On Aboriginal 

Peopkes, 1996). In tenns of aborigkd law, Hamitton and Shrclair (1991) further insist 

that: 



Aboriginal communities be entitled to enact their own criminal, civil and 
family laws and to have those laws enforced by their own justice systcnw 
(323). 

answer--hence the call for autonomous systems (Had ton  and Sinctair, 199 1 ). 

Nevertheless, it may be the case that a colkaboration with the existing system is thc more 

progressive avenue for justice reform at this time. 

Rote of the Existing System 

The mere suggestion of separate justice systems f r aboriginal pcoplc k. ings about 

many concerns. First and foremost, the issue of how aboriginal systems would rclatc to 

the existing system must be eonfionted. In exploring this question, it has been suggested 

that aboriginal justice systems would likely contain elements of both traditional and 

contemporary mechanisms of justice. For example, the Royal Commission On Ahriginul 

Peoples maintains that "the challenge of aboriginal justice will almost certainly involve 

fashioning structures that draw upon both aboriginal and non-aboriginal forms" (Wchber, 

1993: 138). Goikas (1993) adds that "it cannot be expected that parallel or separate 

systems tsrill have no linkage with tk existing system" ( I  93 ,  Thus, it appears that at least 

for the present, the existing system will continue to play a significant role in aboriginal 

justice (see also Clark et al., 1995; Royal Commission On Aboriginal Peoples, 1996). 

The Criminal Code and the Yumg Offeenders Act 

Significantly, it is quite possible that tfre Canadian Cridtzal Code as well as the 

Yolcng @fenders Acf will provide the link between the two systems. It is generally argued 

that the Code will apply to aboriginal people, but may in some cases be amended to 

accomodate the IEeeds and local conditions of individual comuniks (see TSIte Royat 
- - 

GommLwion On &n"ginal Peoples, 1993)- hAandamin et al i 192) p i n t  out that "many 

of the affences ia the C'nhihzI G& are offieem;.~f among aboriginal peopie as weii" (27). 

These authors add 



!n our view, it is: necessary to amend the Criminal Code to expressly allow 
for accommodation of aboriginal values in the Canadian criminal justice 
system. The amendments required primarily relate to procedures and 
process rather than the substantive offence provisions of the Code 
f Mandamin et al., 1992: 32). 

For example, a proposal for a Native Criminal Court in Nova Scotia stated that: 

We wish to make it clear that the Native Criminal Court we propose will 
administer the sime laws as applies to all other Canadians. We do not 
propose a separate s:l.(;tem of Native Law, but rather a different process for 
administering on the ,-eserve certain aspects of criminal law (Mandamin et 
a]., 1992: f 2). 

Thus, while sirdar types 3f offences and offenders are the source of concern, how those 

offenders are processed may differ 

The Charter 

Any discussion of the creation of autonomous justice systems for aboriginal people 

must consider the role of the C a d i a n  Chrzer of R i g k  ts Freedoms. Youth justice 

initiatives developed in aborigid communities may be subject to the Charter in terms of 

where alternative meawes of justice actually cultivate equality, they are not likely be 

challenged under the C h m r .  As Kaiser (1992) reveals: 

The twirr dings of M r e w s  and Turpin ensure that differential treatment 
for abrighd peoples wilf not offend s. f S(1) if such measures foster 
equality (77). 

AddrtionaI support for nmovative aboriginal justice p r o m  can be found in section 

I5@) of the Charm whereby it is stated that: 

Subsection (1) daes not preclude any law, program or activity that has as 
its object the imelioratio~~ of conditions of disadvanaged individuals or 
groups incfuding those that ~ v a n t a g e d  because of race, national or 
ethnic origin, colour, re&@n, sex age or mental or physical disability 
(Rodriw,  1994: 582). 



In addition to section IS, section 25 of the Charter states hat: 

The guarantee in this Charter of certain rights and freedoms shall not be 
r~nstfrted SO 'F to abrogate OT derogate from my abrk@al, :rest:,- i>i 

other rights or freedoms that pertain to the abofigtnd peoples of Cmsds ... 
(cited in Royal Commission On Aboriginal Peoples. 19%: 264). 

It is the opinion of the Royal Commission (1996) that "section 2 should k capable of' 

protecting culturally appropriate justice systems from Charter chalicngc1"(265), In some 

situations then, it may be the case that aboriginal justice projects will tind support in thc 

Charier. 

Of course, the potenrid for chaknges to alternative mechanisms of justioo still 

exist, particularly in the area of sentencing, The well known case of R. re. N~iq i t l rn ik  

provides a good example (see Jackson, 1992). In that case the accused was charged with- 

-and pleaded guilty to--& offence of sexual assault. The fudge in the case hcld a 

sentencing h e e g  which involved input from the Inumrit--a Council of Elders. Thc 

Judge learned that the Inumarit wished to have the accused remain in the community 

because they believed that a sentence of incarceration would bc harmful and dtsruptivc to 

&e offender, the v k h  and the community. The Judge imposed an htemittcnt sentence 

of ninety days to be served at rk local RCMP detachment as well a5 twc~ years probation 

TfK sentence was appeafed stnd subsequently overturned by the appeal court. 

Howevc~~ the decision \was not m a x h ~ u s  and the dissenting Judge d c  thc following 



In their reasons for substituting the original sentence with an eighteen month jail term, the 

Court of' Appeal argued that they were required to follow the precedent setting case of 

Sandercock where it was determined that the offence of sexual assault required 

incarceration as a means of denunciating the seriousness of the crime and deterring others 

from committing the offence (see Jackson, 1992). This scenario ?-eve& the potential fix 

conflict where the values uf the Euro-Canadian system of justice collide with the justice 

needs of aboriginal societies. 

In any event, aboriginal cowmunities are becoming more and more involved in 

their own justice aspirations and a variety of models have emerged despite any perceived 

limitations of the Young weriders Act and the Charter, The Chat?er may become more 

of an &sue in the firture if aboriginal communities decide to step outside the boundaries of 

the YOA. 

Partners In Justice 

Laprairie (195)4a; la92b) argues that aboriginal justice initiatives will involve a 

partnership with the existing criminal justice system. In some cases, at least initially, 

crrmunities may not wish to assume the bwden of dealing with serious offenders and 

may want to have them deah with by tfte existing justice system (see for example Ciark et 

d., 1 9 5 ;  Royal Cummission Oo Abri-gid Peopk,  1996)- Similarly, Tuqel (1994) 



At this stage. it is unclear whai form aboriginal justice systems xvuuld t d x .  It  seems 

however. that flexibility b the key and that systems n.iU emerge in 3 variety of unique 

ways. Ovide Mercredi (1  991) articulates this vision of ahoriginal justicc rtspmtions: 

The basic approach we \vmt to take in the creation of our oivn systems 01' 
justice is flefibiiitj--. dlowing for the evolution of systems of iusticc rxhcr 
than a universal play. For example, if one community wants to procwd 011 

the basis of a juvenile court system and that is all the? want. then that 1s rill 
they should have until they want more in the future ... if a Narlvc group 
wants to adopt parts of the white system and create ctthcr parts of' an 
indigenous courr system where the two work in randern, that's thcir 
business (cited in G o k .  1993: 195). 

It is critical that individual aboriginal communities expand thcir control over justice 

issues at a pace that it manageable. It is also necessary to avoid idcalizin? thc potcntiai 

for various communities to absorb responsibility for justice* Any pricticd limit ations to 

community-based justice programs, such as political divisiveness among commur~ity 

members, must ire acknowledged, because what appears logical in policy may not always 

be feasible in practice. Initiatives that develop should also be spccifoc t o  local conditions 

and may not always be transferable to other communities (see Royal Commi(isjon On 

Aboriginal Peoples, 1996). Moreover, justice must reflect the needs of all members of the 

comunity, thus necessitating an a pnbn' definition of what 'community' is Iscc for 

example Clark et d., 1995). h p e w  (1994) argues that if this approach is. not arfhcrcd to, 

there is the risk that dependency on the existing system wiU simply bc translated into a 

dependency on the community-based system and those who administer it, rather than 

in both scenarios the raft: of the community tends to be trividkd. In summary, thc Royal 

Commission On Aboriginal Peoples (1 9963 states that: 



As communities seek to develop their own justice systems, they will do so 
in an evolutionary way, beginning with the areas they believe need to be 
addressed (1 615). 

It has already been argued that no matter what model of justice a particular 

aboriginal community proposes to adopt, it is not likely that concerns with youth justice 

will be separated from other community issues such as health services and child welfare. 

To date, the dominmi approach to aboriginal justice development can be described as 

piecemeal, which has only lead to piecemeal solutions. However, in at least two 

provinces, Alberta and Saskatchewan, that approach is quickly being disposed of. 

Alberta's new Focus on Children along with Saskatchewan's Action Plan for 

Children not only support the argument for the existence of a bifurcation trend, but they 

may also be setting the course for a new trend in policy which is aimed at a more holistic, 

more integrated, and more community-based delivery of services. These two provinces 

have incorporated aboriginal youth justice services into a broader framework that 

considers the overall needs of children, their families, and their communities. This further 

~e-emphasizes the poht  that within the realm of justice, issues such as substance abuse, 

fa rd id  vioience, unemployment, and poverty tend to outweigh the still important 

variables of race and culture. 

Alberta's Foats on CMdmn: A Pian For Effective, Integrated Community Services 
For Chitdntn and Their Famifies 

in November 19-93, the Alberta government appointed the Commissioner of 

Senices for Children. The mandate of the Commissioner is "to design a new inte~rated, 

more effective and co~~imunity-based system of support ta children and families (Alberta 

services and the specific needs of aboriginal people in Alkm 



Following the creation of the Commissioners ofice. the first task involved t ~ n  

extensive consultation process with Albertans. During tlus time the government ltarncd 

that many communities. both aboriginal and non-aboriginal, felt that they were cap;iblc of' 

assuming more control over many of their own issues such as the mansgcmcnt of' 

children's services. Aboriginal communities further expressed their need for culturully 

appropriate services that would be sensitive to diverse local conditions. In addition. 

aboriginal people revealed that their desire for control over community-based services frills 

within their broader agenda of self-government. All communities f lt that thz rolc of' tho 

government should be restricted to roles surrounding policy, funding, devising and 

enforcing standards for programs, and the evaluation of programs operating in 

communities. 

In terms of a new approach, Albertans have stated that emphasis must be placed on 

the overall needs of children and that the primary goals should be prevention and early 

intervention. With respect to aboriginal people, it has been pointed out that aboriginal 

children are highly over-represented in the child welfare system and that they suff'cr fiom 

more health problems and receive less education than other Albertan children. 

Consequently, the needs of aboriginal children require special attention, 

The government's action plan consists of four major areas which are: integrated 

services; community delivery of services; aboriginal services; and a focus on early 

intervention. In terms of the integration of services it is argued that the coordination of 

services is inadequate and that what is required is one plan with one set of goals which all 

services will pursue. The second goal is to encourage the retreat of government from 

service delivery and to establish "Local Authorities" who will be responsible fbr the 

control of services in their communities. 

Improved aboriginal services is the third goal incorporated into the action plan. It 

is the view of the Commissioner that aboriginal communities should have the authority to 

deliver and control c M y  sensitive services to children and families; however, the 



Commissioner adds that control over services should stdl involve a partnership with other 

aboriginal and non-aboriginal organizations. Finally, the action plan calls for proactive 

intervention, It is suggested that by building stronger communities the number of chddren 

in care and in corrections will be significantly reduced. 

Under the government's plan for integrated services, "Local Authorities" wrll be 

responsible for a variety of services including: youth justice committees: alternative 

measures; early intervention; the development of Famdy Resource Centers; child welfare: 

aboriginal services; handicapped children's services; prevention of family violence; and day 

care programs (see Alberta Commissioner of Services for Children, 1994). It is evident 

that the Alberta government is attempting to address both youth justice and aboriginal 

justice issues within a broader context of complex social and economic factors. 

Saskatchewan Social Services: Family and Youth Services Division 

As in Alberta, youth justice in Saskatchewan is just one element of Saskatchewan's 

Action Plan for Children. The basis of this Plan revolves around "integrated, family- 

centered, and community-based prevention and early intervention strategies" 

(Saskatchewan Social Sers.ice;s, 1995: 2). The primary goal is to create a youth justice 

system that is flexible and responsive to the needs of the community, victims and 

offenders. Moreover, the Action Pktn is designed to accommodate the needs of both 

aboriginal and non-aboripml youth. 

The Plan is based on a restorative justice strategy which aims to denounce 

criminal behavior, rather than the offenders themselves, and to reintegrate offenders, 

rather than stismatize and margin- them. On a broader level, restorative justice is 

concerned with general community development including psychological, social and 

economic factors. 

Saskatchewan Social Services (1995) contends that the goal of creating an 

integrated system founded in the philosophy of restorative justice is necessitated by several 

factors. First, public intolerance of youth crime is intensrfying and there is an urgent need 



for a response; however, getting tough with youth is both costly and prinltlrily ineffcctiw. 

A more productive and fiscally responsible agenda is required. 

Second, aboriginal people in Saskatchewan we pursuins conmunity iustice 

initiatives iit a quickening pace and it is argued that "many of the traditional justice 

approaches taken by aboriginal people are compatible with restorative justice riltcmatives" 

(Saskatchewan Social Services, 1995). In addition. the population of  ahoriginal youth is 

growing faster than the general population which is contributing to their ever increasing 

over-representation in the youth justice system. 

Finally, there is ample room for justice alternatives within the existing justice 

system. For example, in the city of Regina, a family group conferencing process has becri 

established for aboriginal youth who reside in that community. According to 

Saskatchewan Social Services (1 995): 

Guiding principles currently contained within the Young Oflenders Act 
provide the flexibility to protect the public and hold youth accountable by 
using alternative approaches for an expanded range of offences ... they allow 
for a more restorative approach (4). 

Consequently, it is suggested that the legislative framework needed to accommodate 

restorative justice hitliattves is &edy ir, p k e  in Saskatchervan and that what is required 

is a strategy. 

The Strategy 

The strategy for reforming youth justice in Saskatchewan is made up of a variety 

of components. First and foremost, there is a commitment to implementing the principles 

of the YOA which facilitate restorative justice practices. Second, in order to activate 

successful community-based justice projects, communities need to be strengthened. Thc 

strategy involves the redirection of resources towards the root causes of youth crimc. 

Saskatchewan Social Services (1995) cites several of the risk factors for youth crimc 

including: 



..-family dysfunction, poor mental health of parents, weak f d y  
attachments, parental conflict, lack of consistent discipline and supervision. 
domestic violence, child abuse, substance abuse, poor school performance, 
negative p r  gmup iid3rie~ees, poveity residence in high crime 
neighborhoods (41. 

Signiftcantly, the report goes on to state that "these programs are particularly important 

for aboriginal youth as they are disproportionately represented as offenders and victims" 

(Sadcatchewan S o d  Services, 1995: 4). In view of these issues. it is evident that 

building stronger communities will require a partnership between the justice system and 

other social service agencies. 

The third component in Saskatchewan's youth justice strategy involves the 

generation of public awareness about youth crime through public information programs. 

It is argued that restorative justice practices will be more eagerly supported by an 

in formed public. 

The fourth component aims to build partnerships w i t h  the communities 

themselves. F.adks, parents, schools, police, victims and youth must work together 

towards interventionist strategies. Communities need to become more involved in justice 

The fifth component in the strategy for youth justice reform encourages the 

increased use of community-based youth justice options. In support of this goal, 

Saskatchewan Social Services (1995) states that: 

W e  youth crime b disturtring, it has its foundation in other problems, and 
certain youth misbebvior can be more effectively dealt with in community 
managed justice processes that come before the f o r d  cx-hhd justice 
system. A range of responses, some of which fall short of laying criminal 
complaints or charges, will be developed (6). 

WMe it is agreed that serious o f f e m  require serious consequences, it is argued that 

waditional legal pathways are not always necessary nor effective, particularly when dealing 

with mufti-troubled yomh. 



The sixth component recognizes the need to balance the right of society to hc 

protected from crime and the right of the young person to k held accountable in ii way 

that best meets his or her needs. In other words. restorativc justiw practices 111ust 

promote the accountability of young offenders while at the s m c  time taking in to 

consideration all of the circumstances of the offence by way of an individual assessment. 

These issues of cokctive 2nd individual rights must further be baianocd with the rights of' 

the victim. 

In terms of the government's role in restorative justice for young peoplc, thc 

seventh component of the youth justice strategy c d s  for a re-evaluation and rc- 

organization of gotremerit policies, programs and organizations so that they may bc 

more effectively delivered, Finally* the eighth component states that ;all existing and newly 

created youth justice projects will be sub-ject to evaluation. The policy for an integraml 

strategy put into action by Saskatchewan Social Services has created a pathway for 

development not ody  for aboriginal communities, but for *he general delivery of services 

in that province. It is not yet evident if other provinces and ierritories intend to adopt a 

- simitar1y integrated and coordinated approach to social services; however, HueUlurst 

(1995) has argued that "a multi-service, multi-intervention approach is urged by Canadian 

Native Organizations" (xvii). 

The advancement of aboriginal youth justice is a complex issue and it has been 

argued that an understanding of the context of aboriginal youth crime is critical ttt the 

development of effective justice programs. This is not to suggest a more lenient 

approach, but rather a more redistic and pragmatic approach. Moreover, it has been 

proposed that . t e  control objectives alone cannot adequately address the complex state 

of mdti-troubled youth- 

While ttK literature would suggest a definite crhne control trend in Canadian youth 

- j c e ,  this review has itemonstrated that e r e  is equal evidence of emerging suppart far 

restorative justice practks. Consequently, it has been found that rather than a crime 



control trend, the actual thrust in youth justice is towards bifurcation. The Modified 

Justice Model underlying tke Young Oflenders Act fosters this bifurcated approach. 

In comidera~ion of current demands put forth by aboriginal communiries regarding 

justice, it appears that an ineremend approach towards the acquisition of comrol over 

justice matters is favored. This is not to overlook the eventual goal of self-government 

and greater control over justice issues, instead it is argued that the immediate goals of 

abo r igd  justice are more pragmatic. Furthermore, notwithstanding the inherent 

distinctions between the values of traditional aboriginal justice and those of Euro- 

Canadian society, common ground is to be foilnd in the need to respond to crime and 

disorder in contemporary communities. Indeed it can be argued that the dispro~ortionate 

kvels of crime and delinquency in aboriginal communities is the result of complex 

historical and contemporary social, economic and political conficts and not the result of 

being aboriginal per se (see Depew, 1 994). 

Thus, it is proposed here that in terms of youth justice, the bifurcated set of 

principles of the YOA foster the development of restorative justice practices--in particular 

s t i o n  4 which provides fur the use of alternative measures and section 69 which 

fdeilitates the creation of youth justice committees. Moreover, the current incremental 

approach to youth justice development that has been adopted by many aboriginal groups 

can be accommodated by the YOA through bifurcation. 

Chapter three wlll pro* an an- of existing aboriginal youth justice programs 

in order to present some support for the arguments introduced here. 



CHAPTER HI 

DISCUSSION AhD ANALYSIS OF CERffF,PlT ABORIGIXAL YOUTH JITSTICE 
INITIATIVES IN CANADA 

This chapter outlines some of the wious models of aboriginal youth justice in 

Canada in order to demonstrate the advancements that are possible within the currcnt 

legiflathre framework of the Young Offenders Acr. It should be noted that thc models 

discussed herein do not necessarily represent the boundaries of aboriginal youth justicc 

aspirations; rather, they reflect the present stage of progress of the vuious initiatives. 

MODELS OF ABORIGINAL YOUTH JUSTICE 

As discussed in the literature, there is no one model of aboriginal youth justicc 111 

Cam&. However, zt fh m g e  of deve1opment, and w i t h  the framework of the YOA, 

various communities are taking the initial plunge into justice through the use of some basic 

co=unity-based models for young people. Many of these models arc state-driven and 

reflect a partnership between aboriginal communities and the existing justice system. In 

addition, these programs are not limited to reserve communities and indeed, many of them 

are adaptable to isolated, rural and urban environments. The modeb implemented by the 

Youth Corrections Branch m Manitoba provide a good example. it  is noteworihy that the 

youth justice modeb operating in Manitoba are u t i .  in both aboriginal and non- 

aboriginal communities. 

MANITOBA COMMUNITY AND YOUTH CORRECTIONS 

The Community aod Youth Corrections Branch in Manitoba, operates four basic 

models of community-based correcdons including: Community Participation kgrccments; 

Honorary Probation Officers; Ahtemtive Measures; and, Community Justice Committees. 

Each of these four models is designed to increase community awareness and participation 

in corrections services. 

CommDnity Participation Agreement 
. .  - 

A C~nunranitv Partxxpmon A m m e n t  is described as: 



A formal agreement entered into with community groups and organizations 
to facditate the provision of community correctional services (Manitoba 
Corrections Handhook). 

The Community Participation Agreement /C.P._4) is one mechanism that can be used to 

achieve a variety of objectives including: increased community involvement and awareness 

in corrections activities; providing culturally relevant services and monitoring human rights 

concerns; ensuring accessibility to corrections services for communities, victims and 

offenders; ensuring offender accountability to the community and to the justice system; the 

creation of alternative measures; and, maintaining a partnership between corrections 

services and the cttmrnunity. 

Community Participation Agreements are designed to meet the unique needs of 
. - 

hdividud comurstzs, both ahr igkd nun-atrorighd. These agreements aUow for a 

variety of diverse justice initiatives to occur at the community level and to be controlled by 

members of the community. The functions of agreements vary from community to 

corn-nity depending on need; however, areas of responsibility can include alternative 

measures, victim-offender mediation, supervision of bail and probation orders, diversion 

and various crime prevention activities. 

Honorary Probation OBieexs: Volunteer Program 

According to the Manitoba Corrections Handbook there are over 400 volunteers 

working for community corrections 9rojects throughout the province. Volunteers are 

formally appointed and are required to perform specific tasks. Under section 3 of the 

Manitoba Corrections Act these volmteers are recognized as "honorary probation 

oficers." Honorary probation oflicers are accountable to the Co~lllllunity Corrections 

Branch. 

The primary objective of the volunteer program is: 

.,.to develop a partaership between Corrections and local co~ll~~lunities in 
planning, k p l m n h g ,  and evatuating correctional programs (Manitoba 
Corrections Handbook). 



This objective is based on the underlying premise that citizens from tht uon~ntutlity can 

best provide senices that require some knowledge of the community and its members. 

V'~o!tintei~ may pdbsm 2 variety tasks J ~ n ~ n d i n a  --Y-- -- b on the urriqut. !weds (.I!' thc 

community but may include the following: recreation and social activirles; suptrsision of 

court orders; victim services: He skiils training; support for both youth and adults with 

alcohol and drug abus-, problems: employnent preparation: crime prrlvtntim and 

education; and, acting as a liaison with incarcerated offenders. 

Alternative Measures 

Section 4 of $he Young OJierrbers Act provides for the bevelopntent and ttpcration 

of alternative measures programs for youth. The jurisdiction of these programs irlcludcs 

young people ranging from age 12 to 17 who have allegedly committed a less serious 

offence for which they have accepted responsibility. Eligibility is the decision 01' thc 

Crown who determines whether there is enough evidence to proceed with prosecution. If' 

the youth is eligible for alternative measures the young person must be informed of his or 

her right to counsel and must be given adequate time to consult with counsel prior to their 

consent to participation The youth idso has the option of continuing through the regular 

youth court process. 

Alternative measures programs provide an option other than the youth court whilc 

maintaining the accountability and responsibility of the young person fix their actions. 

This process further encourages the participation of victims and is more likely to benefit 

victims than proceeding through youth court. 

A variety of alternative measures are presently empleyed in communities and may 

be admicistered by vohteers, youth justice committees or any other authorized group. 

The range of measures includes: compe~l~aiion -from €he offeiifder io the ~ k i ~ ;  medjiitioii 

and concdiation; a f o d  repfimailId; i r i ~ m k i i i s  iiis;X ;he yijtitfi wi parents or guardSan tr: 

determine the reasons for the offence; a curfew; crime prevention chsses and projects; 



referrals zo other agencies such as health or social services and/or any combination of the 

above opticns. 

Community Justice CurJllttii& 

Communit,y Justice Committees are established under the authority of section 69 of 

the Young Oflenders Act. A Community Justice Committee is described as: 

... a group of citizen volunteers who have been formally established to assist 
in the administration of justice and in operation of a program or service to 
offenders @4mi toba Corrections Handbook). 

Committees are to be comprised of citizens who represent and are sensitive to the interests 

of aU communjty members. Operationat costs of these committees are the responsibility of 

the communities and committee members are not paid for their participation. 

Committees in various cornmudies will have diverse priorities; however, the 

Manitoba Corrections Handbook states that these committees work under a set of shared 

principles. These principles or objectives include: the protection of society; maintaining 

the accountability of offenders; the protection of legal rights for offenders; victim 

compensation and restitution; and the right of citizens to participate in community justice 

issues that concern them, 

Community Justice Committees have the authority to carry out a variety of 

functions and activities including the fono-wing: public education about crime; assistance in 

the creation and evhation of co~ections programs; development of crime prevention 

programs; devefopment of alternative measures; involvement in sentencing of offenders; 

mediation; arrangements for community service orders and fine option programs; and 

support for offenders returning to the mmmunity. 

Aboriginal Justice Serviw: Framework for Development. 

f n addition to the fmr models of community based justice operated by Community 

and Youth Corrections in Manitoba, Aboriginal Justice Services of Manitoba has created 

a document entitfed a "Framework for Development" which provides direction to 

aboriginal comnunities wishing to develop justice projects. Aboriginal Justice Services 



outlines four bask ogtians that comuni l ics  may wish to tirlilpt. These four options arc: 

program options;" however, such opttions st" sub-ject to specific gttidcliftes sct out by 

The St. Theresa Point First Nation Youth Court is designed to address ;thi)riginal 

youth crime and delinquency- The Youth Court sems youth who ofknd Band Bylaws, 

Provincial Statutes and various provisions of the Criminal Code. Serious offences such as 

murder and sexud assif& are referred to the provincial court. Aboriginal youth who opt 

to participate in the St. Thema Point Youth Coun proceed through five stages: 

(2) a Case Conference Team consifring of community agencies md citbcns 
reviews these reports, fimbm intervention plans and determines if the 
youth should appear in &e Mian Government You& Coun; 

(3) if a cum appmmce is deemed necessary &e Inrtian Youth Court will 
hear the case if &e youth admits nasponsibility; 

(4) a locally appcrinted Indim Youth Court fudge wiU hear 
mommendations of h e  Case Conference Team and impose a disposition; 

The St. Theresa Poiat youth court is one of the more progressive aboriginal justice 

.initiatives that deafs specificalIy with h r i @  yosh and it fs often looked upon as a 



potential model for other aboriginal cr~mmunitics throurhout rhc c ~ ~ u n r  ry. &lor c i \ ~ c  t . 

H d m n  arrd Sixfak 6 1991) xeprt tha~ "there does not ltppcrir ro have kci l  any tijsiancra 

where a person in the cirmumtf; has qucstit?nzd rhe aiilthorq of !!w cimntttnltt. 

magistrate" 1576-721- 

SASKATCHEWAN SOCIAL SERVICES 

Saskatchewan S n c d  Senicrs. through thc Act ion Plan t ; ~ r  C'hifdrcn, Iw 

comrritted itself to a restorative approach lo youth justice. I n  lint w ~ t h  t h ~ s  nCu' 

philosophy, two projects are already underway in Rcgina. \\~hich are rhe h \ ~ c ' s k o h ~ ~  

Mrernahirre Measures Program ad !he Atoskata Compensrrtion Prttjcut. Tht-sc t w r  

projects are good examples of '"community justice" taking place in an urban cn\rtronrncnt. 

Kweskohte Alternative Measures Program 

The Kweskohte program was created by aboriginal people and is dclivcrcd by atr 

all aboriginal staff. The program provides a pre-charge diversion option f i ~ r  aboriginal 

youth aged 12 to 17 who reside in Regina. While Kweskohte is directed at first-time 

offenders, all referrals--which come directly from Regina City Police Services--arc 

considered. In order to be eligible for the program, the young person must admit and 

accept responsibility for ihe aiieged offence. 

The Kweskohte process involves a family group conference where aboriginal 

coordinators and elders faditate reconciliation and reparation. The conference is ccntcrcd 

around a community-based decision making process that empowers the community, 

victims and offenders to resolve the conflict. The conference results in an agreement with 

the young person to commit to one or more of the following options: a formal apology; 

sewice to the victim; community service; compensation; and/or restitution. The youth 

mzy be subject ta persocd coumehg, cultural activities oi other prqjects i-ehted iii 

h ~ m e ,  school ar emplope~ t ,  oppo~~??nitks. 

Kweskohte is supported by a coordinated network of city police, a local youth 

corn  judge, the Crown, kgal representatives and social services which contributes to the 



prrtgrarn's success. However, it Is the Kweskohte coordinators and aboriginal elders who 

t&c respomibili~ for zif! young people it the program I'rom the time of their referral 

yctuth, victims, and their famihes until the problem or conflict has been adequately 

resoived. 

A toskata Wctims Compensation Project 

The Atoskata project deals with property offences, and in particular, auto theft. 

The program a c c e p  both aboriginal and non-aboriginal youth. The Atoskata program 

was Initiated hecause: 

Community agencies and government departments felt there needed to be a 
new way of addressing property offences committed by youth that helped 
the youth understand how the offence affected their victim, helped support 
the youth in developing a non-offending, socially productive lifestyle and 
provided some compensation to the victim for hisher loss (Atoskata News 
Confcrence. 1995). 

The program teaches youth to be responsible and accountable for their behavior while at 

the same time providing them with opportunities for a more productive role in the 

community. This is acccmpljshed by providing youth with work placements which allow 

them to make restitution for their offence. 

In the case where an offender commits a subsequent offence while involved in the 

program, or where the youth fails to participate in program activities, the youth is 

removed from the program. For youth who successfully complete the program, sentences 

typically involve a period of probation, community service hours, compensation or a 

combination of these options. 



Youth Justice Committees 

As is the case in blimitoba. the province of .Alberta prwidcs for thc develnpmcnt 

af youth justice committees within and by communities who wish to participlitc in thu 

administration of youth justice under the authority of section 69 of the YOA. 

Youth justice committees in Alberta are guided by four basic principics. The lirsr 

principle is that all youth must be held accountable for their criminal behavior. Sccotld, 

the rights and freedoms of both young offenders and victims must he protected. Third, ;i 

balance betwea the god of protecting society and the goal of employing thc least 

Intrusive measures when dealing with a young person must be sought. Finally, thc fourth 

principle that guides youth justice committees is that communities have the right and 

indeed a responsibility to participate in the administration of youth justice. 

The functions and activities of youth justice committees vary among communitics. 

Services and programs may include: the administration of alternative measures; assisting 

victims of crime; supporting young offenders through reintegration; providing sentencing 

reconmerrdations; providing ymth with placements to fulf i  cornunity service orders or 

fine option programs; arranging victim-offender reconciliation; facilitating mentor-ships 

fur youth; referral of youth to services; and, educating the community about youth crime 

(see Guidelines for Formation of Youth Justice Committees, 1995). 

As of October 1995, there are 28 youth justice committees operating in both 

aboriginal and non-aboriginal communities throughout Alberta. An example is the Stettler 

Town and Country Youth Justice Committee. 

Alternative Measures 

Again, as in Manitoba, Alberta employs section 4 of the Young Oflenders Act, 

which provides for the development of alternative measures as a means for diverting youth 

from the f o d  youth court system. The objectives, eligibility criteria and various 



conditions of alternative measures are the same as those discussed with respect to the 

province of iWmitoba 

Youth Jr&ice Cir& ~f E,EX~BHS~;B 

An example of an altemtive measures option in Alberta is the Youth Justice Circle 

uf Ennineskin which provides judicial alternatives for aboriginal young offenders. The 

Circk is involved in a variety of activities such as: making recommendations during the 

sentencing of aboriginal youth: providing alternatives for youth to the formal court 

process; educating the community about youth crime; educating young people about crime 

and crime prevention in order to teach them about accountability and responsibility: and, 

assisting youth to become more productive members of the community. 

Other Aboriginal Programs and Initiatives In Alberta 

In addition to the formation of youth justice committees and the operation of 

alternative measures programs in both aboriginal and non-aboriginal communities in 

Alberta, there are also a variety of initiatives which address the specific needs of aboriginal 

people. These initiatives can be divided into two categories: community programs and 

custodial programs. 

Community Programs 

Community programs include contracts for assistant probation officers, community 

supervision, Native Courtworker programs, various correction's societies, Elder's 

programs and youth worker programs. The Assistant Probation Officer Program 

contracts with individuals in communities to deliver corrections services. About 60% of 

Assistant Probation Officers are aboriginal and they primarily serve an adult clientele. The 

Community Supervision Program also employs aboriginal probation officers to supervise 

probation orders a d  i empiw absences. Native Couriwo~kers provide a variety of 

s e ~ m  hc!t:dkg co*webgt translation and e q ~ ~ g  c o a i  procedures. 

Corrections societies such as the Kainai Community Corrections Society and the 

YeBowhead Tribal Community Corrections Society manage community corrections 



services including youth md adult probation. courtwarker programs md crinw prwcntinn 

srrat,egies, Eider's program generally hvnivs Elders supemking and rnenii~rirtg with 

&&der~--bh ywri;f; &tk. Fh&y. t k  TACT= Youth tYo:ker Program cmpktys :t 

youth wmker who is involved in cultural and recreationd activities as wcll as self-hcip 

fundons for yeung people in conflict. 

Custodial Programs 

Limited to the correctional setting. custody programs include an Elder's visitation 

program, addictions treatment. and Native Brotherhood and Sktcrhood ctrgani~~tictns. I n  

addition. the Pou~dnsakerk Adotesceni Treatment Centre. staffed by ahorighats. provides 

a 90 day treatment program for aboriginal young offenders serving open custody 

dispositions. The program incorporates both cultural and spiritual components into 

treatment. 

Alberta has afso created both aboriginal youth custody homes and aboriginal group 

homes. Aboriginal custody homes are private residences which are contracted to house 

aboriginal youth in open custody with the intention of providing a f i d y  environment for 

aboriginal young offenders. The aboriginal group homes also service open custody youth 

and emphasize cultural and spiritual activities. It is evident that the need for the creation 

of aboriginal specihc programs for youth has been identifed in Alberta, and that the 

province is attempting to address that need. 

BRITISH COLUNBLA 

U~lrocking Aboriginal Justice Project (UGI) 

The Unlocking Aboriginal Justice pro-ject has been operating in North Western 

British Columbia since 1990, and provides alternative dispute resolution to both adult and 

young offenders. Iniriaii-y a joint program of the Giksan and -LNei'suwet'en Nations, as ooi' 

April 1, 195,  ihe Nations now opeme individual U N  program hi thki respective 

regions. The UAJ program was developed by the Gitksan and Wet'suwet'en Nations in an 

effort to take responsibility for their own communities and to govern themselves according 



tri thek traditions, custom. and laws. A key objective of the justice project is to promote 

h m u n y  among the variotis clans and houses (telephone correspondence February, 1996). 

Tne tb'nfocbg ri'mrigind justice project works in partnership with tne Canadian 

criminal justice system. Referr& to the U.AJ program generally originate from the police 

and are then passed on to the Crown who determines if the candidate is suitable for the 

UAJ program, Referrats can also come from the community. the accused, defence 

counsct, legal sentices or the Minktry of Social Services. The W A J  program is not 

restricted to criminal matters. indeed. c i d  cases such as custody disputes may also be 

referred to the program (tciephone correspondence February, 1996). 

UAJ operates as a diversion mechanism as well as participating at the post-charge 

stage in sentencing. The program is based on consensus decision making and places 

emphasis on respect, reintegration of the offender, counseling, treatment and restitution 

(telephone correspondence. February, 1996). 

Unlocking Aboriginal Justice is run by UAJ facilitators who initiate the process by 

obtaining the candidatek consent to participate in the program. Once the accused agrees 

to participate, if there is m identifiabk victim, they too are asked for their agreement to 

have the accused processed through the UAJ program. The input of the victim is 

considered essential to the restoration of harmony. Finally, the facilitator speaks with the 

Chief of the participants House who decides whether or not to accept the case (telephone 

correspondence, February, 19%). 

The UAJ program requires that all parties agree to an 'action plan' for the offender, 

which may include conditions such as treatment, counseling, community hours or 

restitution. In the case where the participants are acting in a post-charge capacity, the 

action pl;in becomes a part of the conditions for probation. Offenders who agree to 

participate in the U N  program may -be subject to monitoring for a period of up to two 

years (telephone correspondence, February, 1996). 



The Unlocking Aboriginal Justice progrim is ongoing md is prcsenrly x1.t thc 

process of evaluation f telephone correspondence. February, 19%). 

The South Vancouver klamd f wtice Education Project 

The South Variccruver fsiand Justice Education Project was ttctivc from Qctoh~r 

1991 through to hlarch 1993. WrWe this is not a current prosect it  warrants somt. 

attention. The project was developed to address cultural barriers Fxcd by Coast Safish 

people in the criminal justice system by incorporating Coast Salish traditions into i tw 

justice process; the project had both an education component and an c~pcritional 

component. The objective of the educational component was to  provide crtm-cultitrid 

education to government agencies and to communities, while the operaticinid component 

was to create and implement diversion alternatives and sentencing intervention for  

aboriginal youth and adui ts (Clark et ai., 1995). 

The primary objectives of the project included the following: 

To utilize the processes of both the Canadian and First Nations justice 
system; 

To improve the justice system's response to First Nations' citizens; 

To involve all main parts of the justice system on the Eclucation 
Committee .and in the process of improving delivery of justice to First 
Nations' people on South Vancouver Island; 

To integrate the participation of the Elders Council and its appointees in 
each stage of the operation of justice delivery to aboriginal citizens in 
criminal, youth and family cases; 

* To reduce the incarceration rate of First Nations' citizens; 

* To apply First Nations' justice practices under: a. alternative measures 
b, diversion c. dispute resolution d. family counseling; 

to produce cross-cultural education experiences for justice system 
professionals and Aboriginal people on South Vancouver Island; and, 

To support positive reform of justice delivery (Clark et al., 1495: 6). 



The project was operated and administered primarily by a prniect coordinator. an 

Elders C o u d  fSiul Hwen Council) and representatives of the Crown. The selection of 

candidates for diversion iP1vdved m irGomd process u E  comunication between the 

EMers Council and members of the community and was afso dependent on the Council's 

knowledge of the individual offender's life circumstances. Once a candidate was accepted 

by project coordinators, then a f o m d  diversion contract would be drawn up. Standard 

conditions of diversion might include community service, an apology to the victim, 

restitution, counseling or any other conditions deemed necessary by the Council such as 

absrinance from aicohoi iaark et d., 1995). 

The project was terminated in 1993 for several reasons, many of which were 

rehted to problems with administration. A review of the project found that members of 

the community held negative views of the project in that they felt that it was implemented 

in a "top-down" manner (Clark et aL, 1995). Respondents argued that the pro-ject failed 

to address the needs of the community because the process itself did not facilitate any 

significant involvement on the part of the community. It was said that decisions were 

made in concert by the Tribal Councir and the government and did not involve adequate 

citizen representation. Moreover, respondents believed that the "political agendas" of 

both the govemment agencies and project administrators did not always coincide with the 

needs of the community and were sometimes counterproductive to those needs (Clark et 

al., 1995). 

While not dealt with in the review, accusations revealed through the media in 1992 

suggested that in tenns of sentencing intervention, inappropriate actions may have been 

taken by the project administrators (Clark et aL, 1995). There was no available 

documentation with respect to sentencing intervention, however, it was learned that some 

community mem'bers felt 'pressured' to participate in traditional justice as opposed to 

taking their case through the f o d  system. In addition, some victims were reluctant to 

take their case to the Council for fear that the offender would shpiy be 'counseled' and 



return to the communiry which could piace some victims in danger to rc'-~ictimmtitm, 

Overall, victims fell that they did not have a say in the project and that their nods \vwc 

not adequately addressed (Clark et af., 1 9 5 ) .  

The fmal review of the South Island Pro-ject suggests that there is ;I nccd for 

ex~ensitre consultation with communities prior to devising and irnpkmcnting justicc 

programs. In order to address the olserse justice needs within individual oommunitics 

these needs must fmt be determined. The review also stated the need to direct funds 

towards a non-political agency that would oversee project of c~perations. Othcr 

suggestions included the provision of more training for project administrators. limiting thc 

jurisdiction of rhe pro@t to less serious offences and greater involvement of' thr 

community in the selection of project staff (Clark et al., 1W5), 

In terms of the future of justice on South Island, respondents agreed that citizcns 

should become more involved in problems surrounding crime, young people and Fmilics. 

-With respect to models of justice, the review found that citizens felt that there ~hould be a 

distinction between serious and minor offences and that serious offences should bc dealt 

wirh by the existing justice system. Respondents also felt that citizens should have a 

choice between participating in traditional resolution or taking the c a e  through the court 

system. Generally the review found that communities wished to move closer to self- 

governance in justice miters and that they were willing to develop approaches that would 

not conflict with the existing system. 

Other Initiatives in BC 

In addition to the Unlocbg Aboriginal Justice project, there are a variety of' (9 ther 

projects cmendy taking place in the province. First, the corrections branch often 

contracts c o m d y  members to work as support workers for youth at risk. In some 

situations the c o ~ ~ e d o n s  branch contracts directly with a band to carry out a specific 

program, while at other times the correctioris branch will provide partial funding for 



prop- so that t h y  have the option of sending young people to the program through a 

court order (telephone correspondence. October 1995). 

Second, recreation programs in aboriginal communities, which include activities 

such as hockey and basketball, are popular as a means of preventing youth crime. The 

provincial government assists communities to set up First Nations Recreation Boards and 

teaches communities how to plan recreational events (telephone correspondence, October 

1995). 

Third, while there is very Iittle documentation, cultural camps that deal with youth 

at risk are being operated in North Western British Columbia. These youth camps serve a 

variety of young people and are not limited to youth in conflict with law. These camps 

operate apart fmm the bcd corrections branch and are run by communities. 

Consequentiy, the corrections branch cannot order a young person to attend these camps, 

instead it is assumed that the community will be aware of which youths are considered to 

be at risk and send those youth to the camps accordingfy (telephone correspondence, 

November 1 995). 

Fourth, it was Iearned that Hazelton now has a transition house that holds 

approximately four or five youth. The transition home houses youth who have just been 

refeased from custody and if they fail to comply with the conditions of their release they 

are returned to custody. The house is an aboriginal based program where the youths are 

taught skills in hunting, fishing, and trapping as well as other spiritual and cultural 

activities (telephone correspondence, November 1995). 

Finally, a unique program known as f roject Rediscovery has heed operating in the 

Queen Charlotte Islands since 1978. This program is a residential attendance program for 

abrigi-rrd and non-aboriginal young offenders and works under contract with the 

Conestions Bmch. The program hefps young people to build self-esteem by re-engaging 

hem with their cultural heritage in a wilderness environment. 



Conversations with corrections personnel revealed that there arc scmc 

communities who are takinrg control aver various aspects of the administratmn of justicc: 

however, these projects are primarily stiil in the developmenral stage and many of them 

deal with adult offenders (telephone correspndence OctoberfNovembcr 1995). 

YUKON TERRITORY 

Youth Empowermenf For Success 

The Youth Em~owennent for Success (YES) program is funded through kdcral 

health and is in its Iast of three years of funding. The program is designed t o  scrvc youth 

who are considered to be at risk and to act as a community development catalyst. 

Community groups work to develop activities and projects for youth at risk including 

recreational programs and youth conferences. Presently in the Yukon there is also a 

proposal for a Peacekeeper program which would provide young people with conflict 

resolution skills (telephone correspondence, February 1996). 

Circle Sentencing 

The Yukon is well known for its introduction of sentencing circles. While circles 

are used for both aboriginal and non-aboriginal youth and aduhs, circles are mare popular 

in aboriginal cornmities and they deal with more young peopk than adults (see 

LaPrairie, 1995b). Sentencing circles are based on the tradition of aboriginal healing and 

taIking circles, and bcd Judges contend that the circles empower communities through 

the generation of collective responsibility (see LaPrairie, 1995b). A sense of collectivc 

responsibility is said to strengthen communities, which in turn will assist in crime 

prevention. The circles also place an emphasis on the causes of crime rather than the 

symptoms in order to discover stronger, more long term solutions to offending behavior. 

Other Youth Justice Lnitiatives l[rt the Yukon 

Initiatives for aboriginal youth justice in the Yukon are primarily in the planning 

and developmentd stages. Most community projects that deal with youth are very 

informal, are communhy driven and community owned. In other communities where 



models of justice are developing, the models have tended not to separate young people 

from adults and instead they have incorporated aboriginal youth into the basic community 

model. In one community it was said that the members of the community were simply not 

ready to deal with the issue of youth crime (telephone correspondence. December 1995). 

NORTH WEST TERRITORlES 

Iridiio Chekoa Program 

The Ndilo Chekoa Program is a youth crime prevention program that is operated 

by veuawknives Dene Band. It was stated in a recent evaluation that the "program 

focuses on the bxic needs of Dene children and youth to rcduce the nature and extent of 

crime and delinquency within the community" (Patenaude et al., 1995: i). The program is 

government funded and c~~i i f i ty-baised and has both after-school and weekend 

components. The objective of the program is to provide basic necessities such as nutrition 

and education to Dene youth, as well as to involve young people in cultural activities. A 

primary goal of the Ndilo Chekoa Program is to build self-esteem among Dene youth. 

Youth Justice Committees and Alternative Measures Program 

Similar to other jurisdictions in Canada, youth justice co-nunittees are operating 

and continue to be developed throughout the Territories. Youth justice committees 

accept referrals from the police or the Territorial Court and function as an alternative to 

the formal court process. These committees oversee alternative measures programs in 

communities by determining the appropriateness of referrals as we17 as the types of 

measures that are invoked for a particular youth (Department of Justice, 1992). Youth 

justice committees in the Territories serve both aboriginal and non-aboriginal youth. 

ONTARIO 

With respect to Ontario, it was learned that while several justice projects exist in 

the province, there are very few projects which deal specifically with aboriginal youth 

(telephone correspondence with Ministry of the Attorney General, Ontario, November 

1995). The Walpok Island First Nation has a program that provides counseling and 



supervision to aboriginal youth aged 12 to 16 who arc on pmbxion. Thc program stai't 

may also administer alternat~ve measures where necessary. Other initiatlvts f i ~ r  af~r>rig~nrtl 

youth in 0 n ~ a - k  include a limited number of wilderness prcqects such as thc' tha-Kit-Bcsh 

Program in Korth \Vestern Ontario (Dspartment of Justice. 1Y9ZS. 

Some of the projects that are operating for adults mclude: the Anisiunaclhc J U S ~ I C ~  

Program: the ?Vhitefrsh Bay First Nation Tribal Court Sxstsm: Nishnawk-Ash L c y l  

Services: and the Akwesawe Justice of the Peace Training Program (Dep:irlniei~t ol 

Justice, 1992). 

QUEBEC 

Justice For The Cree 

Carol LaPrairie's research in Quebec found that in terms of a vision. communities 

clearly desired a system based on informalism; however. most aboriginal pcoplc had not 

even thought about the possibilities for their own system of justice--including youth justlcc 

(see LaPrairie, 1991). Those aboriginal people who had considered justice matters were 

&o concerned about the potential for community-based justice systems to bccomc 

extensions of the existing power structures, which could subject vulnerabic members to 

further marginalization within the community. It is noteworthy that a National inventory 

of Aboriginal Justice Programs, Pro-jects and Research published by the Department of 

Justice in 1992, did not repon any aboriginal youth justice projects in Quebec. 

NEWFOUNDLAND 

Family Group Decision Making Project 

The Family Group Decision Making Project was developed in three commmities 

in Newfonndfand. The fxst community is Nain, Labrador where the population is 

predominant1y Inuit. The second community is Port au Port Peninsula which is a mixed 

community consisting of English, French and Micmac populations. F3naffy, the provincial 

capital of St.Johu's was chosen as the third community with a population that L? primarily 

of British and frish descent (Burford and Pennell, 1995). 



The F a d y  Group Decision Making Project is not being implemented in the 

context of youth justice: however, the model is based on the New Zealand model of youth 

justice which will be discussed later. This particular project was designed to bring famibes 

and fiends together in the form of a family group conference with the objective of 

creating partnerships and empowering each community to deal with the problem of family 

violence (Burford and Pennell. i995). The project received referrals from both the 

department of social services and the CMd Welfare division until funding was terminated 

in the spring of 1995. A one year follow-up report on the results of this experiment will 

be available in the summer of 1996. 

If this project demonstrates some success in the area of family violence, the model 

could be developed under the alternative measures provisions of the Y o m g  Offenders Act 

by aboriginal and non-aboriginal communities wishing to create community-based options 

for young offenders. 

Other Initiatives In Newfoundland 

In terms of young offenders, Newfoundland has also adopted the use of youth 

justice committees and afternative measures. Examples include the Happy Valley Youth 

Diversion Program and the Labrador West Alternative Measures Program. Youth justice 

committees and alternative measures programs in Newfoundland serve both aboriginal and 

non-aboriginal youth. 

NEW BRUNSWICK, NOVA SCOTL4 AND P.E.I. 

The Department of the Solicitor General in New Brumwick operates a program 

that hires " C o m d y  Services Paraprofessionals" to perform probation and other 

services to aboriginal and non-aboriginal youth and adults as required. In addition, Native 

probation officers have Seen hired to p i i d e  correctionat services to aboriginal youth and 

aduf ts (Department of Justice, 1992). 

Nova Scotia adds itself to the of jurisdictions in Canada that uses the 

alternative measures provisions of the Y m g  menders Act to deal with both aboriginal 



and non-aboriginal offenders. This program accepts young people who arc 16 ;tnd 17 

years of age and encourages them to repair any damage or harm they may h x e  caused lo  

individuals and/or the commurity. Various alternative measures may include conmuniry 

service, restitution, an apology to the victim or a combination of these measures. 

Finally, at the time of the National Inventory of Aboriginal Justicc Progrrtms in 

1992, there were no reported justice programs for aboriginal youth or adults at Prince 

Edward Island. 

h%W ZEALAND: P I J m G  THEORY INTO PRACTICE, .4N 
EVI"IRNBTI0NAL EXAMPLE 

The New Zealand Children, Young Person2 and Their Families Act ( 1989) has 

drmatically reformed the youth justice system in that country (see Brown, 1995; Lillcs, 

1994). The legislation first "provided for the jurisdictional separatior! between children 

and young persons in need of care and protection and those who offend against the law" 

(Brown, 1995: 2). Moreover, what is unique about the legislation is that "there is a clear 

statutory intention to attempt to strengthen families and foster their own means of dealing 

with their offending yomg peopleft (Brown, 1 995 : 3). 

With the implementation of the Act ~ i ~ c a n t  changes readily occurred. First, the 

police began to divert young offenders in much greater numbers, which in turn lead to 

fewer young people appearing in court and fewer youths ending up in custodial faeilitics 

(see Brown, 1995; Liks, 1994). The large scale diversion by police is "neither law and 

order or social weIfare premised," (Lilles, 1994: 15) rather, the underlying assumption is 

that much of youth crime is essentially ' n o d  behavior and as such, formal prosecution 

should be delayed where practicable. The second, and perhaps more notable legislative 

change, has resulted m the creation of the family group conference procedure (Brown, 

1995). The family group conference is a pragmatic manifestation of the concept of' 

restorative justice (see Mrairie, 1995b, 199%; Polk et al., 1995). 



The Family Group Conference 

The birth of the family group conference was preceded by a general public 

frustration with the formal justice system in New Zealand (Lilies, 1994). Concerns 

centered around the fact that too many young people were being charged and appearing in 

court for less serious offences and it was felt that the courts were not the place to deal 

with social and family problems. Moreover, victims were generally excluded from the 

justice process. With regard to the Maori population, the adversarial court process was 

considered to be particularly inappropriate. 

A further instigator behmd the evolution of the family group conference is the 

belief that "harsher penalties may in fact increase crime rates" (Lilles, 1994: 17). It is 

argued that the formal justice system in New Zealand is embedded in the theory of 

deterrence, which has not yet shown to have a signifcant impact on youth. In contrast. 

the farmly group conference presents an alternative, community-based approach to youth 

justice which empowers families to take responsibility for their own conflicts (see also 

Laprairie, 1995b; 1995~; Polk et. al., 1995). 

The Process 

The New Zealand family group conference is designed to deal with both Maori and 

non-Maori young offenders (Lilles, 1994; Royal Commission On Aboriginal Peoples, 

1996). When a young person commits an offence a Youth Justice Coordinator (YJC) 

contacts the family and other individuals who may have an interest in attending the 

conference--such as members of the extended family, friends, the victim, and police 

officers, According to Lilles (1994) the average number of conference participants is nine, 

however, one conference attracted thirty-nine concerned individuals. There are no 

lawyers or judges involved in the process and decisions are based on a group consensus 

which includes the participation of the victim. 

The f d y  group conference process encourages young people to accept 

responsibility and to be accountable for their actions. In addition, the participation of 



families and the larger community fosters a communal sense of accountabihty. A critical 

distinction between the formal system and this process is that within the New Zealand 

model, it is believed that accountabihty and responsibility do not necessarily have to hc 

achieved through overt punishment. Rather, the process is victim centered and rcpaxiom 

of damages is the primary objective (Laprairie. 1995b, 1995~;  Polk et. 4.. 1995: Lilles, 

1994). 

The family group conference further provides an arena for decision mr&ing. 

Decisions are based on a group consensus and the end result of the c o n f ~ r e n c ~  is the 

development of a formal, consensual 'plan' for the young person. The plaa may includc 

such tlrings as a formal polic~, cautioning, reparation to thc victim, an apology, community 

service or restitution (Lilles, 1994). If no plan can be agreed upon. the case will be turncd 

over to the formal justice system. When a plan is agreed upon but the consequences of the 

plan are not f u m e d  by the youth, he or she can be brought back to the family group 

conference. It is important to note that the plan will always include input from the victim 

or someone representing the victim. In addition, the victim holds the power to veto any 

recommendation that is made by the family group conference. 

Family group conferencing has the potential for success because it provides a 

forum for mutual comprehension and understanding of youthful criminal behavior. The 

offender is made to face the consequences of his or her behavior, and the victim, as well as 

the families involved, can learn why the offender committed the acts in question 

(Laprairie, 1995b, 1995c; Polk et. d., 1995; Lilles, 1994). 

The Family Group Conference as a Multi-purpose Initiative 

It is important to note that the family group conference does not only provide a 

service to young people who have been diverted from the formal system, but serves other 

purposes as well. First, in the situation where a young person has been arrested, the 

family group conference will make recommendations regarding the youth's custody status 

W e s ,  1994). Second, if the youth is arrested but does not deny the charge, the family 



group conference can request that the proceedings be discontinued, or they can make 

recommendations for a suitable disposition. Finally, where a youth denies the charges 

brought against him or her and is brought to court and found guilty, the court can then 

turn to the family group conference for recommendations. In the majority of cases 

however, the young person admits responsibility for the offence and is not arrested. Thus, 

the majority of cases are handled by the family group conference. 

An Overview of the Family Group Conference 

The family group conference has the potential to be an expeditious, localized, 

effective and f~cal ly  responsible way in which to deal with the majority of youth crime. 

However, it has been conceded that the New Zealand Model does not accommodate 

"deeply disturbed and dangerous" offenders (Ldles, 1994; see also Braithwaite and 

Mugford, 1993). More significantly, it is critical to understand that the process may be 

severely hindered in cases where the entire family is dysfunctional. Notwithstanding the 

limitations however, Lilles (1994) maintains that where the 'stakeholders' (the family, 

victims and the community) are involved in the process, people are likely to become 

empowered at the grass roots level. Moreover, it is suggested here that the empowerment 

of individuals and families is a potential catalyst for more general community healing. 

Ultimately, the conferencing process may lead to solutions which are "more specific to the 

social and economic causes of offending" within individual communities and help to 

strengthen communitizs in the process (Lilles, 1994: 20). 

While s t d  in its infancy, the New Zealand experience is important because it 

demonstrates that new strategies towards youth justice cari be entertained, and with some 

success, (which is evidenced by the fact that youth crime has not increased in that 

country). With regard to the Maori population, in his concluding remarks, Ldes (1994) 

states that: 



The family group conference accommodates aboriginal concepts of' 
extended fanxly, collective decision making, reparation and victim 
participation in the process (28). 

Notwithstanding the fact that this revolutionary and elaborate diversion srraicgp has the 

capacity to be victim centered and cost effective, Lilles (1994) expects that much criticism 

will arise from those who continue to maintain that youth crime is out of control. 

0 ther Criticisms 

While there is enthusiasm for family group conferencing, some valid concerns have 

been raised (see Pok et al., 1995). For example, LaPrairie ( 199%) questions whether the 

family group conference addresses conditions such as unemployment, poverty and family 

breakdown, which lead to delinquent behavior in the first place, or whether it is simply 

another mechanism for processing youth. Laprairie (1995b) further challenges whether 

'the family' is still the most important influence on contemporary youth--particularly those 

who come from a family that is dysfunctional. 

Other concern raised include issues surrounding due process and the rights of the 

offender, and the fact that thus far, victims tend to be the least satisfied with the process. 

Finally, in response to the notion of 'empowerment' Depew (1994) points out that due to a 

lack of research, it is unclear whether or not family group conferencing and other 

community-based justice alternatives are really acting as catalysts for building stronger 

communities. 

Family group conferencing is just one approach that falls under the paradigm of 

restorative justice and its effectiveness is clearly still being evaluated. 

Is Family Group Conferencing Plausible For Canada? 

In asking whether or not the family group conference model would be practical in 

Canada, some observations can be made regarding the initial distinctions between New 

Zealand and Canada. First, in t e r n  of legislation, LUes (19943 argues that in New 

Zealand, "the principles and philosophy underlying the legislation are clear and consistent" 

(7). As has already been discussed, section 3 of the YOA (the Declaration of Principle) 



has been criticized for its lack of clarity and its failure to provide consistent guidelines to 

justice practitioners. 

The second distinction is that in New Zealand "diversion by the police is a 

significant factor in reducing the size of the intalie to youth court (Police Cautioning)" 

(Lilles, 1994: 7). While some areas of Canada are becoming more involved with 

community-based policing schemes, it is not likely that Canadian police forces are 

diverting young people to the extent of police in New Zealand. 

Finally, youth justice legislation in New Zealand has formally adopted the family 

group conference as a mechanism for maintaining the goal of strengthening f d e s  as set 

out in the legislation itself (Lilles, 1994). The Royal Commission On Aboriginal Peoples 

(1996) adds that: 

Where the New Zealand legislation differs form the YOA is that alternative 
measures are buift into the system as a pivotal, rather than discretionary, 
feature (1 2 1). 

While attempts at policy integration and reform are being made in at least two provinces 

(namely Alberta and Saskatchewan), it is not yet evident if this trend will spread further 

throughout Canada. It has already been revealed that family group conferencing is being 

experimented with as a component of various aboriginal justice projects in Canada, and it 

is likely that such projects will grow in popularity as the philosophy of restorative justice 

becomes more prevalent here. 

SUMMARY OF PROGRAMS 

This inventory reveals that at this time, many aboriginal youth justice initiatives in 

Canada are state-driven and reflect an incremental approach to the acquisition of control 

over justice matters. While they maintain the capacity to accommodate diversity in local 

conditions, aIl of the present programs reflect a partnerslup with the existing criminal 

justice system. These partnerships represent a degree of poiitical will in that they require 

the state to retreat somewhat from the justice process. In addition, such partnerships have 



required aboriginal people to place some trust in a justice system that has not always 

treated them fairly. 

With respect to the issue of political will. the complex political agendas of thc 

federal, provincial and aboriginal governments pose a challenge far the in~plcmentation of' 

aboriginal justice programs. Indeed, this issue was prominent in the South Island pro.iect 

where community members felt that the "political agendas" of both the governrncnt 

agencies and projxt administrators did not always address the needs of' the community 

(Clark et al., 1995). Changes in both provincial and federal political dynamics in terms of 

leaders, parties, electoral platforms and policies have a significant influence on aboriginal 

justice matters and this is reflected in the nature and extent of programs that are 

implemented at the community level. 

As well, the political agendas within the communities often dlffer and create 

considerable conflict. For example, key leaders can be associated with competeing 

factions or even families; therefore, t p g  to define who represents "community interests" 

or what the community wants is potentially a complex political issue. In effect, there are 

separate political agendas at work at the federal, provincial and community levels. It is 

however, beyond the scope of this thesis to explore this crucial theme given the enormous 

number and diversity of groups involved in first nations issues in Canada. 

In terms of initiatives, aboriginal youth justice projects developed thus far can 

generally be classified into one of the following categories: crime prevention programs for 

children and youth at risk; alternative measures programs; youth justice committees; 

various community contracts with corrections, such as those for probation services; and, 

alternative dispute resolution. In addition, while projects designed specifically for 

aborigind youth do exist, the mzjority of programs such as dternative measures programs 

m d  youth justice committees generally serve both aboriginal md non-aboriginal youth 

depending on the demographics of local communities. 



It is difficult to determine whether the projects discussed herein reflect aboriginal 

views of justice, or more simply, the options available to them. Nevertheless, these 

options do foster 2 ~ i g ~ c a n t  degree of freedom and flexibihty in justke for local 

communities. While there is a general lack of empirical research, there is a growing sense 

that community-based justice initiatives will facilitate the empowerment of communities, 

which in turn, will likely result in healthier communities with less crime and disorder (see 

Bazemore & Umbreit, 1995). 

This discussion and analysis of existing aboriginal youth justice projects and 

initiatives in Canada, demonstrates that progress is possible within the legislative 

framework of the Young Oflenders Act. Moreover, in view of the current strategy of 

aboriginal justice, it is apparent that the YOA has the capacity to accommodate many of 

the immediate needs of aboriginal youth. In terns of youth, the argument is made that 

section 4 of the YOA A suficient at this time and that "political commitment rather than 

legislation is the key to getting these programs off the ground" (Jackson, 1992: 220). 

Jackson (1992) warns that we should not discount the value of enabling legislation but he 

supports the conclusion that section 4 will accommodate the immediate needs of 

aboriginal youth. . It is important to note that the Royal Commission On Aboriginal 

Peoples, (1996) revealed that at the time of their report the Parliament of Canada was 

reviewing the Young Oflenders Act and discussing potential future amendments. The 

Commission suggested that: 

... this would have been an excellent opportunity to consider including 
provisions such as family group conferencing, which, in the transition to 
self-governing aboriginal justice system, would have addressed the over- 
representation of aboriginal youth in correctional institutions and paved the 
way for aboriginal nations and their communities to address the problems 
facing their most precious gifts, their children and young people (Royal 
Commission On Aboriginal Peoples, 1996: 126). 



CHAPTER IV 

CONCLUSION 

The Young Offenders Act quietly replaced the Juvenile Delinquents Acr in 1982 

(Corrado, 1992). Since that time however, the YOA has become the focus of' justicc 

reform in Canada. Heightened public frustration and a popular perception of' the Act as 

lenient has put pressure on politicians to 'get tough' with young ofknders, and rsccnr 

amendments to the YOA suggest that the government is responding (see Hylton, 1994). 

However, the present preoccupation with crime control objectives in youth justice does 

not adequately address the complex issue of aboriginal youth crime. 

While patterns of aboriginal criminahty vary significantly, it cannot be denied that 

manTr aboriginal communities suffer from a disproportionate level of crime and violence 

resulting from complex historical and contemporary factors (see LaPrairie 1988, 1992a, 

1995b; Royal Commission On Aboriginal Peoples, 1996). Offences are generally 

committed by young males under the influence of alcohol and are more often of an 

interpersonal nature. Aboriginal people also tend to become involved with the criminal 

justice system at a younger age than non-aboriginals which contributes to their over- 

representation in the youth justice system. 

It has been argued that the Youfig Offenders Act has had a more serious impact on 

aboriginal youth than non-aboriginal youth (see Hamilton and Sinelair, 1991; Laprairie, 

1988). Aboriginal youth tend to have more charges laid against them and spend marc 

time in jail than other youths. This trend is significant in light of the impoverished 

conditions of many contemporary aboriginal communities. 

The present day conditions of aboriginal communities are the end result of a long 

history of colonization. Attempts to assimilate aboriginal people though such vices af the 

Indian Act, have generally served to marginalize aboriginal people, alienating them from 

the rest of society. This naargidixd position is evidenced by poverty, unemplayment, 



lower levels of education, hgher rates of alcohol and solvent abuse, heightened incidents 

of suicide, general disorder and crime (Jackson, 1992; Griffiths and Verdun-Jones, 1994). 

The macro mfIr;ences of colo~nizatio:: have further lead to dramatic changes to the 

lifestyles of aboriginal people. 

The process of colonization and the introduction of the reserve system brought 

once isolated individuals together into more structured communities. Aboriginal people 

are no longer dependent on each other for survival, rather, communities have become 

stratified through capitalism, modernization and the redistribution of power and control 

over resources (see Depew, 1994). The availabihty of wage labor has disrupted the 

subsistence-based economy and diminished traditional social and gender roles. Growing 

individualism has also made relationships between men and women and youth and elders 

more complex. Consequently, rules for living that were once appropriate in the more 

traditional lifestyle are less relevant in the community context. Rapid social and economic 

change has in many cases lead to a breakdown in traditional formal and informal social 

control mechanisms. This breakdown has further resulted in general disorder and crime 

(Laprairie, 1995a). 

In considering the development of effective community justice projects, it is 

evident that the concept of justice cannot be separated from the complex issues of daily 

life. In other words, the problem of youth crime cannot be severed from difficulties with 

parenting, unemployment, education, economics, and substance abuse. The socio- 

economic conditions of contemporary communities, whether aboriginal or non-aboriginal, 

contextualize and help us to understand youth crime. In view of the nature and context of 

aboriginal youth crime it is further apparent that an emphasis on crime control principles in 

youth justice is inappropriate. 

While at &-st glance it appears that youth justice has gradually progressed from the 

Welfare Model, towards a Justice Model md now towards a Crime Control Model 

oriented approach, in actuality, the YOA is a mixed model of justice that contains 



elements of all three philosophies. Critics maintain that the Modified Justice Mndcl is 

fundamentally flawed in that it fails to provide guidelines to decision makers. On the other 

hand, advocates of the YOA argue that the mixed modei does indeed have specfic gods 

and that it fosters the flexibility that is necessary to address the diverse needs of youth 

justice in Canada (see Bala, 1994). 

The concern at this stage of reform is that there is a preoccupation with crime 

control measures to the detriment of other valuable principles. This observation is 

significant in terms of multi-troubled youth who's needs cannot be met by narrowly 

focused crime control objectives. Moreover, the suggestion that there arc inhcrcnt 

distinctions between the basic premises of traditional aboriginal justice and Euro-Canadian 

justice make a focus on crime control objectives even less attractive for aboriginal 

communities (see Mills, 1994; Griffiths, 1992; LaBrairie, 1992b; Ross, 1992; Cawsey, 

199 1 ; Hamilton and Sinclair, 199 1). 

The Euro-Canadian justice system has effectively severed the concept of justice 

from the conflicts of daily life by placing more emphasis on the processes of justice rather 

than on the outcome. In contrast, traditional aboriginal values do not separate justice 

from other aspects of community life. Instead, justice is a holistic concept that 

encompasses the overall welfare of the community. Thus, it is not likely that aboriginal 

perspectives on justice can be accommodated by a purely crime control model. 

In recent history, the over-representation of aboriginal youth and adults in the 

criminal justice system resulted in a move towards indigenizing the system. Today, the 

failure of indigenization has encouraged both the state and aboriginal people to becomc 

more involved iu justice through the development of initiatives at the community level. 

Currently, many aboriginal communities are dependent on external institutions for conflict 

resolution and it is argued that this dependency might be diminished though the 

development of more holistic and community-based approaches to justice. 



Within the broader context of youth justice reform, and in light of the perceived 

crime control trend, this thesis has explored the potential for addressing the needs of 

abo:!gi?a! youth withh the !e@lative framework of the YOA. The evidence presented in 

thrs thesis challenges the notion that the trend in youth justice is limted to crime control 

objectives and reveals the growing prevalence of restorative justice initiatives. 

While it is evident that recent amendments to the YOA have concentrated on crime 

control principles, it is also evident that these amendments deal primarily with serious 

offences (see Hylton, 1994). Moreover, it is not the case that the welfare and justice 

based tenets of the YOA such as those promoting the 'special needs' of youth, the goal of 

'least interference' the special guarantee of rights, or the provisions for alternative 

measures are being removed from the legislation. Hence, while crime control objectives 

are presently the center of political attention, it does not necessarily follow that the less 

punitive and more informal sections of the YOA are being disrnksed in practice. Policy 

makers must remain committed to encouraging the implementation of all principles in the 

Young Offenders Act. 

Notwithstanding the perceived crime control trend, evidence presented in this 

thesis reveals a significant advancement in the popularity of restorative justice practices in 

youth justice (see Jackson, 1992). It is further sgued that while crime control objectives 

have been in the public eye, behind the scenes, restorative models of justice are receiving 

more and more attention (see Saskatchewan Social Services, 1995; Alberta Commissioner 

of Services For Children, 1994). Consequently, this thesis has proposed that the dominant 

trend in youth justice is bifurcation--and not strictly crime control. 

As discussed, bifurcation results in the majority of youth crime being dealt with 

ullder ihe new paradigm of restorative justice through various alternative measures and 

co~m*ri~'Jtjj-based ii-itiatkes, wkde crime control measures are reserved for only the most 

sericss young offenders. Bifurcation further represents the original legislative intent of the 

YOA f>mded in the Modified Justice Model. The Modified Justice Model embodies - 



diverse principles reflecting the diverse nature of youth crime in Crtnada. IVhilc it is 

necessary to denounce and deter serious youth crinze. the majority of youth crinlc is icss 

serious and can be dealt with effecziveiy t'hro~qh means other than costly crin~r control 

mesures. 

In terms of aboriginal youth justice aspirations. it has k e n  argued that thc nuiority 

of these initiatives can be accommodated by the emerging paradigm of rcstorarivu justicc, 

Restorative justice aims to repair wrongs 2nd losses through a processes of' restirution. 

reparation and reconciliation (Wdgrave, 1995). Restitution can inclucic various f'orms of 

mediation, conciliation and compensation depending on the individual situation. 

Significantly, restorative justice practices have the capacity to accommodate thc divcrsc 

cultural, religious, geographic and communal values that characterize thc Canadian 

context, while at the same time maintaining the overall goal of making young pcoplc 

responsible and accountable for their behavior. It is apparent then, that restorative jus ticc, 

which accompanies bifurcation, provides a pathway for current aboriginal justice initiatives 

within the existing system of youth justice. 

The driving force behind contemporary aboriginal justice initiatives is the failure of  

the dominant system to satisfy the diverse needs of aboriginal camunities in Canada 

(LaPrairie, 1995b). It has k n  noted that aboriginal people are not attempting to recreate 

the past and employ mechanisms of control that are no longer rekvant in the 

contemporary context, rather, aborigml people feel that the current system of justice fiails 

to address the root causes of youth crime and therefore wish to develop prqjects that will 

take these issues into ccmsideration. 

The dominant form of future aborigmal models of justice has yet to be determined; 

however, it has k e n  made very clear that there wwifl be no one model of abriginaf justicc 

in Canada (see Hamitton a d  Sinclair, 1991; Cawsey, 1991$. In addition, the point h a  

been made that models which enjoy success m one community, may not n w x s d y  be 

transferable to o*r commmitks. 1% appears that at this w e ,  of those comunitw who 



are interested in becoming involved in $tstice. the majority wish to adopt an incremental 

approach to the quifixion of control. Many communities have not yet developed the 

infrastructure that is is- iu support a community-based justice system. In addition. 

many communities do not have the monetary or humm resources required to maintain 

such a system. 

As aboriginal systems of justice become more progressive, the research to date 

suggests that the current constitutional framework wil) facilitate the development of such 

programs. In addition, ir h. b n  argued that community-based aboriginal justice systems 

wiU likely bc connected to the existing system through the Criminal Code and the 

Charter. 

CURRENT STATE OF ABOWZOCAL YOUrn jTSTiCE IN CANADA 

Tfre majority of aboriginal justice programs in Canada are still in their infancy. 

This is not to suggest that progress is not king made, because indeed the opposite is true. 

Currently, there is it multitude of proposals for the gradual acquisition of control over 

various aspects of justice at the community level (telephone correspondence October 

19%-February 1996). In addition, funding is being directed towards research, community 

consultation and conferences regarding aboriginal justice aspirations. 

An examination of existing projects suggests that the YO& through a bifurcated 

approach. may very well acco~nmdte the more immediate needs of aboriginal youth and 

current aboriginal jtrstice aspimiom, Whiit: a mere tinkering with the system must be 

avoided, providing abrighd people with an incremental approach to the acquisition of 

control over justice services may help to build stronger comrmities aid contribute to the 

&veIopment of an idhamet= that coufd later support a larger, more integrated 

network of service delivery-including you& justice. 

It is apparent t.M a great deaI can be accompfisM within the arena of aboriginal 

youth justice if the pim5pZes of the YOA are adhered to and impkmented m the way that 

was o m  inteerde& In other wards, if the application of crime control measures is 



limited to chronic, serious- dangerous and violent young offenders, more enerey can bc 

directed at dealing with the majority of youth crime--which is less serious--through the use 

of restorative justice practices. This conclusion is supported nut only by thc literature but 

also by many of those working in youth justice and aboriginal justice policy (telcphono 

correspondence October 1995). 

The progress of both youth justice and aboriginal jusrice concerns could furthcr 

benefit from integration and coordination in the area of policy development by thc 

provincial and federal governments. It would be worthwhile to explore the recent policy 

initiatives in Alberta and Saskztchewan in order to acquire ideas for policy reform in the 

remaining provinces and the territories. 

POLICY IMPLICATIONS 

The conclusions of this study have several implications for policy development in 

aboriginal youth justice and they include the following: 

An Emphasis On Crime Control Objectives Is Inappropriate For Aboriginal Youth 

An understanding of the nature and context of aboriginal youth crime ~ l a r ~ e s  the 

inability of narrow crime control measures to address the needs of aboriginal youth. This 

is compounded by the desire of aboriginal communities to maintain a holistic system of 

justice whereby the problem of youth crime is not separated from other community issues 

such as poverty, unemployment, education, substance abuse and cultural disintegration. 

* There Is Potential for Community-Based Justice 

In order to eradicate the common dependency on external institutions of social 

control, aboriginal communities must be granted more authority to deal with their own 

confficts. Community-based justide initiatives must also be developed in accordance with 

t?ae diverse iocd con&om of individual esmmu~ties, keeping in mind any practiai 

W t o m  of the c i i ~ * ~ y  to atisorb i"cspmsib2ity for justice. 



There Is A Need to Re-Commit to the Principles of the YOA 

There h a need to re-commit to the principles of the YOA and to implement those 

principles as the le@sIation intends--through a bifurcated approach. Bifurcation fosters 

the flexibility that is necessary to deal with the diverse nature of youth crime in Canada. 

The Development of Restorative Justice Practices Should Be Encouraged 

Under the bifurcated philosophy of the YOA, the development of restorative 

justice practices should be encouraged. Restorative justice measures have the capacity to 

accommodate diversity in geography, demographics, culture and religion, all of which 

characterize the Canadian context 

The Incremental Advancement of Aboriginal Justice Should Be Supported 

There is evidence to suggest that aboriginal communities will adopt a transitional 

and gradual approach to the acquisition of control over justice matters. While a mere 

tinkering with the system must be avoided, there is a need to encourage communities to 

mobilize and to begin to explore possibilities for community-based models of justice. 

The Development of Community Infrastructure Should Be Encouraged 

In accordance with the incremental approach to aboriginal justice, funding should 

be directed towards projects and programs that assist in the development of community 

infrastructures which will further facilitate the building of a foundation for future justice 

endeavors. Funding should also be provided for community consultation and research in 

the area of community-based justice as well as for any other initiatives that serve to 

strengthen communities. 

There Is A Need for Greater Coordination and Integration In Policy 

Recent policy advancements in Alberta and Saskatchewan should be explored and 

studied. Tie approach that has been adopted in these two provirces breaks away from the 

more traditional piecemeal approach of the past, md thus facilitates more holistic solutions 

that are concerned with the overall welfare of children, their families and their 

cmrnunities. 



There Is A Need To Prioritize Community Goals 

There is extensive variation regarding the state of aboriginal con~rnunitics in 

Canada, and for some, building healthier communities is of a top priority. Thc lack of 

development in the area of youth justice may in part reflect the preoccupation of' some 

communities with other more sahent issues such as une-mployent, education, hc;ilth 

services, child welfare, land claim settlements and self-government negotiations. Indeccl 

Ross (1994) suggests that: 

It may be appropriate to ask whether scarce training dollars are better spent 
on developing healing initiatives that may ultimately bring about a retreat of 
criminal justice interventions as criminal events diminish, or on learning 
about the intricacies of the western justice system (266-67). 

Where communities are facing a general lack of resources it may be mare sensible to direct 

those resources at the root causes of conflict and disorder, which wdl likely serve to lower 

the rate of youth crime and in turn, decrease the need for formal criminal juslice 

intervention. In other words, some communities may want to focus their limited resources 

on early intervention and crime prevention, rather than on more reactionary justice 

programs. 
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