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The F r e e d o m p r i m  Act will have a major 

impact on the methods eoumertors presently use in managing the personal information of 

their studentfclients. ? 3 s  paper considers sections of the FIPPA that are most likely to be 

of relevance to BC school counsellors. To enhance this consideration, this study surveys 

and assesses the diversity of record keeping methods and record access policies public 

school counselIors in BC presently use: the extent to which counsellors keep records, the 

material they keep in mdent/client records, and the restrictions they place on access to 

these records. 

Survey respondents' comments and concerns are addressed in regards to this new 

legislation. Specific guidelines are offered for common questions counsellors have: Who 

owns studendclient records?; Can students deny parents' access?; What are the access 

rights of non-custodial parents?; What should be kept in studendclient records?; When can 

access be denied? Answers to these questions are developed from combined analysis of 

the the BC %01 Act, various government publications, legal precedents, and a 

summation of the Information a d  Privacy Commissioner's Orders and Investigations to 

date. As a result, the paper draws a series of conclusions that guide counsellors toward 

managing the risks inherent in record keeping and record access. 
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CHAPTER ONE 

-11-7 A n-T A a m  A rcrcmnn 
T I U V A L Y  AlYU A L L b i r 3 3 :  

New Directions for Counsello~s" 
Record Keeping Practices 

The last several decades have seen increasing public concern over issues of 

privacy; to a point where privacy is at least a moderate concern for 92% of Canadians, 

ranking as high as concern over issues of unemployment, education and environment 

(Ekoc Research Associates Inc., 1993). Canadians now find themselves in an increasingly 

global, technological world, what has been referred to as a "technological trance" 

(Flaherty, 19931, where technology and information gathering, retrieval, and dissemination 

is a major portion of everyday life. The obvious dilemma lies in balancing the provision of 

access to information while protecting personal privacy in the process. 

As a response to increasing demands for govenunent accountability in the realm of 

privacy and information issues, the federal government of Canada enacted two pieces of 

Information Act legislation in 1983, t k  Privacy Act and the Access to . These two Acts 

served as m atkrrrpt to l e sm Cwabiafis' Orwellkm anxiety of the earb 1980's over 

tedmological advances in an information age. (Flaherty, 1993) In the last decade, several 

provincial gwemments have followed wit and have introduced their own legislation. 

British Columbia is the most recent province to pass legislation in an attempt to "make 

public bodies more accountable to the public and to protect personal privacy," as defined 

in Part 1, the purpose of the -om of T n f o r m a t i o n n  of P w  

("FIPPA"). The introduction of the FIPPA in the province of British Columbia offers 

citizens a legal vehicle for pursuing theif rights to information and privacy when dealing 

with all public bodies. Since Bill 50 passed Third Reading on June 23, 1992, there has 

been considerable speculation as to its W e  impact with the empowerment of private 

access to public records. 
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Although numerous public bodies at the provincial level were immediately affected 

by the initial provisions of the FPPA, local municipal pubk sectors had yet to encounter 

this legislation. The second tier of the legislation came into effect, as of October of 1994, 

extending coverage to lccal public bodies. This two stage process offered local bodies 

time needed to adjust to the legislation and allowed for an 8- 10 month consultation 

process, announced by Attorney General C o h  Gablemann on September 1, 1992. (Jones, 

1993) This process enabled local bodies to  spec^ how the legislation would uniquely 

affect their interests. Among the public bodies affected by the second phase of this 

legislation are the seventy-five school boards operating within the province. 

The FIPPA opens new channels for individuals to access information from school 

boards. Prior to the enactment of this legislation, individuals seeking access referred to 

the BC School Act: 

Examination of student records 
9. A student and the parents of a student are entitled to examine all 

student records kept by a board pertaining to the student while 
accompanied by the principal or a person designated by the principal to 
interpret the records. 

Furthermore, Section 97 of the Woo1 Act refers to a school board establishing and 

maintaining student records as well as ensuring privacy and confidentiality. Access within 

this section is dotted to persons in the health, social, and support services. 

The Ministry of Education requires a permanent record of attendance, reports of 

progress, and t l e  results of standardized tests; these data are what normally constitutes a 

student's records within the school system. Section 1 of the School defines what the 

tenn "student record" encompasses: 

"student record" means a record of information in written or electronic 
form pdaining to 

(a) a student, or 
(b) a child registered under section 13 with a school 

but does not include a record prepared by a person if the person is the only 
person who will have access to the record; 
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Teachers are to "maintain records required by the minister, the board and the 

schooi principd;" and work in "verifjmg the accuracy of the informationi* as per 

Rermlatlon_ 265189. As well, under this document, teachers are advised to provide this 

ir&ormation to parents, "subject to the approval of the board". Three written reports 

regarding each individual student are expected from teachers within each calendar year; 

again these are to be subject to the prior authorization of the Minister or board. 

Beyond the basic information requirzd by the Ministry, numerous service areas 

within any one school may have their own record keeping system. The administration of 

each school usually keeps a computerised record of student attendance, class assignments, 

disciplinary actions that may have been taken, methods of contact with and basic 

information pertaining to guardians and emergency contacts including health information. 

Individual teachers may have their own files with information of concern to the individual 

student: besides formal reports, teachers often keep informal records, observations, 

comments on work habits, or personal comments. Support staff such as learning 

assistance teachers, second language instructors, librarians, or counsellors may keep 

records within their own systems. Prior to the FIPPA, these records could be considered 

"private," not included in the student record. 

It is the last group of documents that are most likely to be of importance to the 

person who looks to acquire information, especially in formatting a legal defence or in 

search of information to enforce a legal position. An educational record has been defined 

very widely and in fact may encompass "any form of information directly related to a child 

that is collected, maintained, or used by the school". (Hartshome, et al., 1993) Presently 

:here is no di i f~  0x1 tachem or counmllcrs to keep such cctes, mi- are they specified under 

the &~QQL&A as mss ib l e  to students or their p a r e n t s /  if, as per the definition 

under Section 1, they are "records prepared by a person if that person is the only person 

who will have access to the record." 
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The B.C. School Counsellors' Association ("BCSCA) drafted 
7 .  

- -- 
(BL'SCA, 1994) as part of the EEhent  of the objectives of the organization. 

frr the area ofconfidentiaiity, these guidelines state: 

Idormation received through the counselling relationship is confidential. 
The teacher-cou1lse1lur regards such information as confidential and does 
not voluntarily divulge such information without the student's prior 
consent. 

This statement applies equally to interview notes, tapes of interviews, test 
data, and any other documents used to assist in the counselling process. 
Notes are to be kept as part of the counsellor's record, but not part of the 
records kept in the oBce of the school. 

These guidelines suggest that counsellors keep records of relevant personal material 

regadiig student/clients. However, the guidelines do not state that it is necessary for 

counseilors to keep notes, nor do they cite ethical grounds for doing so. 

There is a growing movement towards legislated regulation in the counselling 

profession (Alberding, Lawer, and Patnoe, 1993) along with an increasing concern with 

accountability and consistency. (BCSCA, 1990) Counsellors keep individual records on 

their student clients to fbiiii professional obligations as weii as to help provide the best 

possible service to their studdclient. Presently, these records may be shared, to varring 

extent, with teachers, administrators, s c h I  based teams, social agencies or other 

c0t~ll~eUors in an attempt to better serve the interests of the student concerned. 

Cou~lsellors do not have a inadate to keep such files although they may professionally be 

considered obligatory. Furthermore, each counsellor in BC has developed hidher own 

method of record keeping and access policies. 

idormation on their student clients. Since school cou~lsellors have not been immune 

under any legdy based coun,dor/client privileges, correspondence and records within 

such a rehiomhip have in past been f@y subpoenable, or potentially available under the 

terms of contract h- fMCLachlFn, 1981) ln a study undertaken by Fdwo and W&ert 
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jf 988) where over thee hundred licensed Ohio psychologisis were queried on their record 

keeping practices, nearly ten percent kept no records whatsoever; keeping mknisd or no 

notes at all was considered a method of avoiding litigation. The study found that "failure 

to maintain progress notes both increases the chances of therapist error because of failure 

of memory and deprives the therapist of valuable evidence in the case of a malpractice 

lawsuit". (Fulero & Wilbert, 1988) 

Keeping adequate records helps ensure consistency of service to clients as well as 

keeping counsellors ifccountab!e to their profkssion. Further, since the role of the school 

counsellor in the 2 1 st century in BC has been described as intending "to provide a 

consistent delivery of service" (BCSCA, 1990), consistency and accountability have 

become the framework for the fiiture of school counselling. Counselling at the school 

level cannot fulfil this framework without a systematic and accessible information system. 

The dilemma counsellors face is in developing a system that both meets the needs of 

studentlclients and the requirements of the FIPPA. 

The FIPP,k in its effect in October 1994, opens the door for fkeer public access. 

dociimerii's pmirisbizs for m ~ d ~ o z ,  protection, retention, use, access a;ld disclosure 

will have far reaching effects for BC counsellors. The FIPPA provides counsellors with 

many new directions for the records they keep and the policies they follow regarding 

access to these records. .4s a result, counsellors will need to develop, as a professional 

body, a consistent, accurate, and well considered record keeping system. In the years to 

come, wunseflors must become increasingly involved in their record keeping practices and 

must h o m e  aware of risk management techniques to mitlimize legal vulnerabiity. 

Studies have found (Fairchild, 1993; Gefman, 1992) that records often reBect personal 

values, attitudes, or Midis, and are thus often distorted or even inaccurate. Couflsellors 

will need to be Wed and deliberate in record'hg methods to ensure that records may be 

accessed or shared witholrt fear of legal reprisai. 
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This paper will assess the results of a survey providing data on the record keeping 

and records' access practices of BC school counsellors. Thess data will be assessed in 

combination with a section by section analysis of the FPPA and the impact this legislation 

will have for school counsellors. In addition, information fi-om various literary sources, 

legal cases, Commissioner's orders and reIevant govement documentation will be 

brought to bear on the discussion. Conclusions drawn here will consider the adequacy of 

BC school counsellors' present record keeping and access practices and will focus on the 

changes required of BC school counsellors to bring these practices in compliance with the 

new directions the EPPA presents for counselling in BC schools. 

This paper is divided into four chapters with four appendices. The initial chapter 

will consider the method and results of a survey of current members of the BC School 

Counsellors' Association; the discussion here will focus on the demographics of the survey 

m i p k  as well as howledge md training levels cf respondents. Chapter Two begins with 

a discussion on the definition of records and continues with consideration of the FlPPA in 

light of specific record keeping issues: how records are to be collected, who has 

ownership and control, how to assure accuracy, methods for protection, retention, and 

disposal of records. Chapter Three extends the foundations of the previous discussion to 

assess the extent to which counselling records may be used and disclosed under the FlPPA 

as well as the exceptions under which access to records may be denied. Interspersed 

throughout these chapters are references to other studies, relevant legal precedents as well 

as other legislation, government documents and Commissioner's orders that may set 

precedents or serve as examples for interpretation of the FIPPA Also included 

throughout is a considered effort to answer comments and concerns as expressed 



Privacy and Access: New Directions 

by survey respondents. Conclusions drawn in Chapter Four oEer BC school counsellors 

gdibehes for enmr.iu?g that present practices comply with the new !egis!a:iorii the FPPA. 

Four appendices serve to round out the paper and enhance the arguments 

considered within the four chapters. The fist appendix offers an example of the survey as 

distributed as well as the basic results; the second appendix supplies the reader with a 

verbatim listing of comments and concerns of survey respondents. Appendix C presents a 

summary of the Information and Privacy Commissioner's Orders with notable quotations 

regarding decisions made therein. The h a l  appendix provides examples of Ministry 

initiated letters of consent regarding information collection and usage that have been 

instituted to comply with provisions of the FIPPA. The final section categorizes the 

references used in developing this paper. 

Although efforts to assure compliance among survey respondents included: 

distributing surveys to current members of the BCSCA, mailing to home addresses, noting 

in the covei-ing letter ~WL the association endorsed the research, arid that data accumulated 

would prove to be of value to professional members; there was a response rate of only 

39%. Although there is some irony in requesting respondents to provide information in a 

survey regarding privacy, many of the counsellors who did respond were extremely 

positive about the topic of the research. A reiterated concern among respondents was the 

time constraints of their profession; perhaps for nonrespondents the time needed to 

respond to a survey was unavailable. Financial constraints hindered the ability to provide 

follow up letters or s w q s  to prompt members who had forgotten, misplaced or ignored 

the first mailing. Whatever the reasons, the survey sample was limited and this fact should 

be considered when generalizing the results. 

Sice one of the purposes cf this thesis was to draw conclusions which would 

enable mullseIfors to alter record keeping and access practices that may not presently 
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comply with the FPP& certain efforts were made to make this paper easily digested. 

Information was derived from numerous sources: literary works, relevant legislation, legal 

analyses, Commissioneis Orders and government publications, are interspersed 

throughout discussions within the four chapters in an effort to make arguments and 

accompanying conclusions intelligible. Counsellors who lack a legal background and 

familiarity with these informational sources will find arguments posed within context much 

easier to consider than if they had to extrapolate meaning from a specific chapter devoted 

solely to literary or legal review. 

Perhaps the major limitation of any discussion regarding the EIPPA lies in the 

obvious fact that the legislation is in its early infancy; school boa~ds have not yet seen 

through their first year with the legislation. Much of what has been written in the area of 

privacy and access is either outdated or does not apply specifically to legislation in BC. 

There is little information regarding the FIPPA in relation to education, and no 

information which refers specifically to the FlPEB and school counselling. Attempting to 

assess current practices of counsellors in BC and draw conclusions of what the F ?  

means for counsellors' record keeping and records' access practices is extremely timely 

research, but is limited by a void in comparable research. Hence arguments posed and 

conclusions drawn are based on a reasonable consideration of a diversity of information 

sources in conjunction with a dose readimg of the FLPPA. 

Method 

A four page questionmire, covering letter, and stamped return addressed envelope 

were m d d  to the 507 current members of the BCSCA, a Professional Specialist 

Association of the BC Teachers' Federation. Members' home addresses were obtained 

through the BCSCA 1995 directory of members' addresses and phondfacsimile numbers; 

all members noted as presently employed in public schools were surveyed. This 

population was chosen tKcause of direct relevance to the issues of record keeping and 
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records' access practices of counsellors in public school settings as well as the expectation 

that there would be interest in the survey topic among current members. A covering letter 

introducing the research accompanied the survey. The covering letter specified that the 

research was endorsed by the BCSCA and that there was a vested interest for the 

association in the data produced by the research. 

The survey consisted of three parts: Part I, an initial page on demographics; Part 

11, a single page on selfrated levels ef knowledge and confidence in regards to the topic; 

and Part III, two pages regarding present record keeping and access practices. The first 

two parts of the survey were to be completed by all respondents, and the third part to be 

completed only by those who presently keep records on their studentlclients. Counsellors 

were asked to comment on the final half page if they had concerns regarding their record 

keeping or access practices. These responses were taken almost verbatim, with spelling 

and grammatical errors corrected, in the order in which they were returned, and are 

reproduced in Appendix B. 

Respondents were asked to return their questionnaires in the return addressed 

stamped envelope provided. No identrfjrlng marks were to be placed on the returned 

survey. Counsellors interested in obtaining M h e r  information on the results of this 

research were asked to request information separately fi-om the returned survey. 

Responses were then tallied and percentages obtained. All data were entered into the 

Mystat statistical program, a version of Systat, for the purposes of obtaining descriptive 

statistics. A copy of the covering letter, survey, and survey results are reproduced in 

Appendix A. 

Ofthe 507 surveys d e b  out, 12 were returned umdeiiverabie afld 7 were 

returned by members noting their inability to respond: reasons varied from medical to 

retirement issues wherein members were not currently practicing counsellors. The total 

sample size was 488. Data were accumulated up until four weeks from initial mailing. Of 

the sample, 190 questionnaires were returned within the four weeks; a response rate of 



Privacy and Access: New Directions 

39%. Of the usable returned questionnaires, 1 75 specified that they did keep notes, while 

f 5 did not keep notes and therefore &d not complete Part iii ofthe survey. 

The majority of respondents (86%) were over 41 years of age; with 58% in the age 

range of 4 1-50, and 28% over 5 1 years of age. The mean years of experience was 1 1.47 

although obviously there was wide variation (SD=7.3) among respondents; maximum 

experience was noted at 33 years. A more mature age level of respondents was expected 

with many school districts in British Columbia having hiring restrictions on counselling 

positions in mandating acquisition of post graduate degrees. Of those responding, 78% 

had post graduate degrees; the majority having acquired a Master's degree in Education 

(52%) while one quarter of respondents stated they had presently acquired a Master of 

Arts degree (25%); two respondents had obtained Ph.D. degrees, with the remainder 

holding 5 year degrees or diplomas. 58% stated their field of study to be counselling, 12% 

stated their field to involve counselling and another area of study, while 28% stated no 

educational background in counselling was acquired. The larger number of respondents 

were presently employed in a secondary school level (63%); with the average school size 

of 700 students. The mean number of schools at which counsellors were employed 

worked out to be 1.58 schools; one counsellor worked in as many as seven schools. 

The survey question regarding number of work hours in a week proved to be 

misleading as many counsellors based their answers on a school day equalling 5 hours and 

thus a work week equalling 25 hours. Others considered allotted preparation time, 

subtracting this fiom their basic 25 hours and stating they worked 22 hours. Others stated 

they worked a " n o d "  40 hour work week, while others noted that the "real" hours they 

wiiik& eX&d +&& WUU& ---be fjii~d W G T ~  h o ' i ~ .  hist GVCi 10% stated they wsre 

Jw employed in prk&e prdw 2pxt fim the ssch=o! system. In an attempt to delineate, 

fidl time was classiiied as any answer over 20 hours while part time employment was 

considered to be 20 hours or less. With this classification, 73% said they worked 111 time 

while 26% said they worked 20 hours or less; 2 people failed to respond to this question. 
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In Part If of the survey, counsellors were asked to rate their level of knowledge of 

various documents that pertain to counselling, to determine which of these documents 

they may have had cause to access in the past six months, to spec@ where they may have 

received information regarding record keeping, and to rate their general confidence level 

in their present practices. It was assumed that the document counsellors were most 

knowledgeable about would be their Code of Ethics, especially as this was revised recently 
. . 

under the title, -and (E3CSCA, 1994). In fact, nearly 80% of 

respondents rated their knowledgeof the Code of Ethics as Very High or High; this 

document may be the most readily available, may be seen to hold the most direct 

relevance, and is the least legalistic document of those listed. 

Table 1 
Respondents' self rated level of knowledge of legal 

and ethical documents in relation to counselling 

Rate your level of knowledge of the following documents as they pertain 
to counselling. Very very 

High Moderate J ,ow J ,ox 

1) BC School Act 3% 24% 50% 17% 

2) Family & Child S e ~ c e s  Act 7% 3 1% 41% 14% 

3) Constitution of Canada 1% 10% 41% 3 1% 

4) School Regulation 3% 27% 48% 14% 

5) Freedom of Information and 4% 33% 39% 19% 
Protection of Privacy Act 

5) Counsellor Code of 28% 51% 17% 2% 
Ethics 

7) Young offendeis Act 5% 27% 43% 21% 

rTote: Percentages were rounded to nearest whole number so may not always add up to 100%. 
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'When the hove  categories are collapsed into Very High, High, Moderate, 96% of 

+I.*" L I I U ; J ~  respon&ig rated th& howledge of the Code of E t k s  to f d  &LO i k ~ e  ~c i ieg~I le~ .  

. . The lowest document rating in these collapsed categories was the -tion of Canada 

at a total of 52%. Other documents were rated relatively constantly here with a difference 

between them spanning only 4% (79%-75%). Correspondingly, if categories are collapsed 

from Moderate, Low and Very Low, the hip'. -st rated document was the Code of Ethics 
. . 

at 21% while those rating a low level of knowledge of the Constltutlonof were 

88% across these categories. Responses for the other legal documents within this 

collapsed category vary by 10%: 61% for the Family aid Child Service &to the second 
. . 

to lowest rated level of knowledge, next to the Constltutlon, being of the BC S & Q Q  
. . 

at 71%. Obviously, the Constltutlon of Canrtdil, is not as highly relevant to counsellors' 

daily practices as are other documents; this conclusion is substantiated by the fact that 

only 1% of respondents had need to refer to the Constitution 
. - 

in the past sii months. It is 

surprising that nearly 3/4 of respondefits had a moderate to very low level of knowledge of 

the BC Moo1 Act, although, fi-om indications in Table 2, it was the third most likely 

document to have been referred to in the past six months. 

It is evident fi-om Table 1 that the FPPA has become a familiar document with 

counsellors; 37% rated their knowledge as very high or high, the third highest rated 

document, following closely to the v d  Service Act at 38% and by a wide 

leap the Code of Ethics at 79%. Over twice as many counsellors rated a high level of 

knowledge of professional ethics over legal documents pertaining to the profession. It 

must be emphas i i  that responses here reflect respondents' own subjective appraisal of 

what thjr mmidaed their howledge Zwds to be and that these resrrks m y  or m y  not 

be reflective of actual knowledge of the documents involved. 

To substantiate the hypothesis that the rated levels of knowledge of the preceding 

documents corresponded to relatively recent exposure to these documents, counsellors 

were asked to specifjr to which of these documents they had referred in the last six 
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months. Table 2 portrays an interesting addition to the previous discussion. It was 

e q m e d  that coiiiisdors would have h d  recent experience with documents they rated to 

have the highest level of knowledge, interestingly the HE!A was noted to have been the 

most commonly referred to document in the recent six months. This is understandable as 

the FPPrtt, is the most recently enacted legislation to directly affect counselling practices. 

Table 2 
Percentage of respondents referring to legal and ethical 

documents within the last six months 

(IIf m d  need to directly refer to any of the above documents in the 
l i t  six months, please spec@ the docum&t(s) by number 

Rank order of self-rated 
Perception of knowledge 

//I) BC School Act 18% 6 
I 
2) Family and Child Services Act 21% 2 

3) Constitution of Canada 1% 7 

4) BC School Regulations 9% 5 

59 Freedom of Information and 25% 3 
Protection of Privacy Act 

.I 
116) Counsellor Code of Ethics 12% 1 

I 79 Young Offender's Act 7% 4 

tt 
Note: Multiple responses were pomile; 39% of those responding on this question stated they 

had referred to 3 or more documents 
Bote: This question allowed for non response; 58% did not respond 

When the data for perceived levels of knowledge of documents is collapsed for 

ategories very high, high and moderate and a Spearman rank correlation coefficient is 

obtained for this variable and noted reference to these documents, a low positive 

correlation of .464 is found. Thus there is not a strong relationship occuring between self 

rated levels of knowledge and reference to the documents stated. 
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Table 3 
Respondents' rating of training and confidence levels 

8) You have had graduate level 
training in legal issues in 
counselling. 

9) You feel confident in your 
knowledge of record keeping 
practices. 

10) You have received suficient 
I I Ministry information and 
1 guidelines on legd aspects of 
1 I record keeping. 

1 1) You feel confident in your 
knowledge of laws governing 

access to information in 
I counselling records. 

f 2) You have attended district 
based workshops dealing 
with record keeping issues. 

13) You feel confident in your 
legal position in regards to 

your present record keeping 
and access practices. 

Yes U e  No 

37% 5% 57% 

I1 
Note: Percentages were rounded to closest whole number and may not add up to 100% 

Many counsellors (58%) did not specifjr that they had need to refer to any of these 

documents. While 39% of those responding noted reference to 3 or more documents. It 

seems then that the tendency for some cotlll~ellors in their practices is to refer to 

documents as needed; others find no necessity to refer to any such documents. This notes 

an interesting diversity among counse- practims that m y  be accomted for by 

numerous variables: time, type of clients seen, cou~lsellor personalities, etcetera. 
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Obviously, counsellors have come to note that the new FIPPA has bearing on the 

co.dnxhg profession. Etide;;i;e &om Table 3 shows that 550% of respondeats hizve 

attended district based workshops involving record keeping practices; the assumption is 

that some counsellors have encountered the FIPIPA in these workshops. 

Over half the respondents feel confident in their knowledge of record keeping 

practices, confident in their knowledge of laws governing records' access, and confident in 

their legal position on these issues. Around the same number of respondents have not had 

graduate level traini~g in legal issues, have not received sufficient Ministry information, 

nor have they had the opportunity to attend district based workshops.Approximately 1/4 

of respondents have some uncertainty in rating their confidence level in these matters, 

while nearly 314 of respondents are uncertain or have not received sufficient Ministry 

leadership in this area. Graduate level training in legal issues was rated considerably 

lower; perhaps it will take time for these issues to become incorporated within graduate 

programs or perhaps with the average 12 years of experience counsellors respondiig have, 

it is likely that graduate training a decade ago did not cover these issues, or simply that 

nearly one third of respondents reported no formal educational training in counselling. 

Counsellors may be encountering the FTPPA through the associations to which 

they belong; the mean number of associations to which counsellors responding reported 

to be involved with was 2.4 per respondent. As one in every four counsellors has had the 

opportunity to have direct reference to the FIPPA in the last six months, and 50% of those 

responding have had district based workshops on record keeping isales, there is an 

obvious need for an indepth analysis of the effects of this legislation on the school 

counselling profession. 



CHAPTER TWO 

RECORDS AND PRIVACY: 
From Definition to Disposal 

There is an inherent dficulty in attempting to compare record keeping practices 

among professionals within the BC school system arising from the fact that there is no one 

clear definition of what a student record comprises, or should comprise. Thus, questions 

within the survey attempt to pin-point the type of idormation counsellors presently keep 

within their student/c]le+, records. 

Presently, the definition of a student record can be found within the BC Schod 

b in its initial section on interpretation: 

"student record" means a record of information in written or electronic 
form pertaining to 

(a) a student, or 
(b) a child registered under section 13 with a school, 

but does not include a record prepared by a person if that person is the only 
person who will have access to the record; 

Obviously, this interpretation leaves a large expanse of information to potentially be kept 

w i t h  the studeat record. h d d ,  is most public schools in BC iodzy, the student record 

may involve administrative, personal, health, familial, social, or even psychological data 

h t  fidl far beyond the confines of academic information. Furthermore, such records are 

not c o h e d  to one location in any given school but may be spread about between 

classroom teacher, administration, secretaries, psychologists, agencies, medical officers, 

board personnel, counsellors, resource persons, etcetera. 

The following section of the School Act states that each board within the province 

contr01s records and access, and that each board sets out the parameters to each school 

within its boundaries. 

97. (1) Subject to the orders of the minister, a board shall establish written 
procedures regarding the storage, retrieval and appropriate use of student 
records and shall ensure the contiddality of the idormation and ensure 
privacy for students and their families. 
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From this section it is apparent that written procedures could vary greatly fiom district to 

their records as they change schools. Again, however, the issue of what actually 

constitutes a record is not hlly defined. BC Regdatma, 265189 provides teachers a role 

in "maintaining the records required by the minister, the board and the school principal." 

Yet, section 5 (7) within the regulations states that "the principal of a school is responsible 

for administering and supervising the school including ...(f) the maintenance of school 

records." So it seems that records' maintenance is in the hands overall of the 

administrative officer and that he/she delegates a certain amount of control of maintenance 

to the teacher. This, nonetheless, fails to identlfy exactly what information the records 

ought to or may contain. 

Curiously enough, the fndeDendent S c h o o l  does not at any time refer to 

student records, either to define them or to even speclfy that they need be kept by anyone 

within the independent system. Independent schools are required to follow assessment 

and reporting procedures thus records must be kept to facilitate these processes; however, 

at no point in this fegislation are such records speciiied. 

The Ethical Code of the BC Teachers' Federation does not refer to record keeping 

or information gathering, retention, usage, disclosure and access, or disposal of records. 

The Legal and Ethical Guldehes 1994 
- .  

of the BCSCA states in far more explicit 

terms what constitutes records for the purposes of counselling. 

Records of the counselling rehtionship, including interview notes, test data, 
correspondence, tape recordings, and other documents retained by the 
teacher-counsellor, are to be considered professional information for use in 
counselling, research, and teaching of teacher-counsellors, but always with the 
ii& protection of the comftees. 

What constitutes counselling records is far more detailed under these guidelines than can 

be found in the provincial School. 
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The FPPA fp. 45) defines information in a similar method as did previous federal 

persorial information" to include: 

(a) the individuah name, address or telephone number, 
(b) the individual's race, national or ethnic origin, colour, or 

religious or political beliefs or associations, 
(c) the individual's age, sex, sexual orientation, marital status 

or family status, 
(d) an identifjing number, syrnbof or other particulars assigned 

to the individud, 
(e) the individual's fingerprints, blood type or inheritable 

characteristics, 
(f) information about the individual's health care history, 

including a physical or mental disab'ity, 
(g) information about the individual's educational, W c i d ,  

criminal or employment history, 
(h) anyone else's opinions about the individual, and 
(i) the individual's personal views or opinions, except ifthey 

are about someone else; 

Obviously, the above provisions refer to a vast quantity of data that counsellors may keep 

on their studentklients. 

Further, the PTPA very broadiy refers to the entirety ofinffrmation the school 

may keep on students as the "personal information bank" as a "collection of personal 

information that is organized or retrievable by the name of an individual or by an 

i d e n m g  number, symbol or other particular assigned to an individual." (p. 45) The 

term "record" within the HPPA includes dl present methods of data gathering by referring 

to computer data on students as well as electronic mail which may involve the student; a 

vast m y  of records which (p- 46), 

includes boofa, documents, maps, drawings, phorograpizs, 
letters, vouchers, papers and any other thing on which 
infomtion is recorded or stored by graphic, e1ectronic, 
mechanical or other means, but does not include a computer 
program or any other mechaaism that produces records; 
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Under Section 3, the FIPPA is stated to apply to all records in the custody or 

d e r  the conuoi of a public M y .  

3. ( I )  This Act appiies to dl records in the custody or under the 
control of a public M y f  including court administration 
records, but does not apply to the foliowing: 

S i m  none of the subserstions to follow refer to student records uithin the public school 

system, then ~t m u s  r w t t  any records that counsellors keep are subject to the FIPPA. 

The BC School Tnasaees -Associaion submission to the tier two legislation's initial 

recorded information creared by an employee or official of a public body in the course of 

their duties is a record ofthat public body and subject to the legislation." (Jones, 1993) 

arfthiough the Schrzol dlows for "private" records, in direct conflict with provisions of 

the FfPPA. the FrPPA o v d e s  this fegishion: 

(2) I f  a proision ofthis Act is inconsistent or in conflict with a 
provisim of another A* the provision of this Act prevails 
u d e a  the o t k  A d  expressly provides that it, or a provision of 
it, ayzpties despite this Act. 
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records' maintenance is notabIe on perusal of the previous documentation. There are no 

guidelines stating how thorough or complete student records need be. 

In the United States, American Psychological Association guidelines ( M A ,  1.993), 

referring to professional psychoEogists, define what records should include: 

a. Records include any information f'iciuding information stored in a computer) 
that may be used to document the nature, delivery, progress, or results of 
psychological s e ~ c e s .  Records can be reviewed and duplicated. 

b. Records of psychological services minimally include (a) identlfytng data, 
@) dates of services, (cj types of services, (d) fees, (e) any assessment, plan for 
intervention, consuftation, summary reports, andlor testing reports and supporting 
data as may be appropriate, and ( f )  any release of information obtained. 

ancf accountable professional service. In addition, these guidelines state that an adequate 

system of record keeping is a method of protection against potential legal or ethical 

proceedings. (APA, 1993) Soisson, et al. (1987) further suggest that, "failure to maintain 

progress notes both increases the chances of therapist error because of failure of memory 

and deprives the therapist of valuable evidence in the case of a malpractice lawsuit." 

Various studies undertaken in the United States have found that records ought to 

'be kept within basic parameters. Fulero and Wabert (1988), when questioning a sample of 

350 licensed Ohio psychologists and in review of relevant literature, offered four basic 

elements that records should main-: 1. identification of the client, 2. statement of the 

reasons for the visit, 3. justification of treatment, and, 4. documentation of results. 

Gehnaa (1992), in regards to social work, has found that "records have become a critical 

dement In the process ofrisk management* and that: 

Risk mamgemerrt involves the ongokg study and assessment of activities and 
practices that p o t e d d y  may lead to legal Mllnerabiity. It includes recommended 
changes in pactices and gmxedwes designed to avoid, limit, reduce, or prevent 
such exposure. Risk management is a preventive activity that is dependent on 
appropriate d-on and quality records. 
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In an assessment of social workers' records, Gelrnan found extensive diversity between 

agencies as well as between workers within an agency. Geiman conciudes: 

The information contained in the record must be related directly to the problem, 
the purposes or goals of intervention, the actual services provided, and the 
outcome. In other words, all recording should have an identified purpose. 
Social workers must become skilled in separating essential information fiom 
information that is interesting but does not contribute to the helping process. 
The nature and extent of recording should support ouality and accountable 
service provision. 

The United States takes a somewhat different approach to defining records within 

the school context. With the enactment in 1974 of the US Family Edu- 

P r i v a a  records came to be defined as "any form of information directly related to a 

child that is cokcted, maintained, or used by the schooli' (Hartshorne, et al., 1993); 

interestingly, usage defines records, not who originated them; thus, records the school 

uses but which were originated by and received fiom outside agencies also come under 

this &. The FERPA has been in place considerably longer than the infant FIPPA. 

Although the FERPA holds several distinctions f i ~ m  BC's new legislation, perhaps the 

most important diierence is that the FERPA allows for "private" records; similar to the 

distinction in Section 1 of the BC S~KQL&L The FERPA states that "Private notes are 

just that: notes. Once they become the basis for a special education decision or 

intervention, they may no longer be considered private notes" and fhther that, "Not 

subject to disclosure are personal notes made by a teacher, kept in his or her sole 

possession, and revealed to no one except a temporary substitute." (Hartshome, et al., 

f 993) Several collzlsellors responding to the survey at hand suggested that the notes they 

take are their own; their notes are private, or are their own personal notes, therefore not 

open for access as are the generat files in the school. (see Appendix B) BC counsellors 

can no longer separate student files, some for access and others not, with the FIPPA as 

presently in effect. 
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Although the previous examples of information recording involve differing 

prOfebsiol?d gioups -&h the TJ&d Statites, bJe qpficab&tY of ihek &ls a e  cefiay 

similar to the goals and desires of the BCSCA. The role description of the School 

Counsellor in the 21st century as stated in a brief prepared by the BCSCA (1990), states 

that "a consistent level of service in all communities is seen as a desirable direction for 

counsebg" and that the role description "is intended to provide a framework for the 

consistent delivery of service." In response to the B.C. School Trustees Association's 

qaestior, "What is the rationale for including school boards in tier 27" of the FIPPA, Barry 

Jones replied that, "School boards exercise a public fimction and the public interest will be 

served by making them more accountable." (Jones, 1993) Defining what is encompassed 

within the counselling record becomes advantageous for counsellors for consistency, 

avoidance of legal ramifications, ethical reasons, and for accountability of professional 

service. 

When survey respondents were queried whether or not they kept records 92% 

stated that they kept some extent of records on their student clients, while 8% kept no 

records whatsoever. As mentioned earlier, the dficuity in addressing issues of record 

keeping lies in establishing a definition for what records actually contain. 

Table 4 
Respondentsi rating of information they presently 

keep in studendclient f3es 

ch of the following types of information is generally kept in your student/client files? 

II 78% Counselling session notes 
18% Informal speculations 
62% Formal test results 

a 25% 3rd pa* bXo--tion 
1 1 % Social worker records 

a 55% A d e m i c  remrds 
64% Staff ncrtes/comments 

regarding student 

46% Class schedules 
4% Police records 

54% Disciplinary information 
41% Prevhs s c h d  ~ m r d s  
47% Counselling process notes 
17% &.~dent's e d r a a m i d a r  

activities 
13% Notes on sexual behaviour 

I 
Note: Multiple respollses were pDssib1e; responses do not equate to 100% 
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Of the respondents on the survey who stated that they had concerns regarding record 

kmpiig, many said that theii conceins fay in specifically addressing what should acbaliy 

be contained in a student record. Further, the inconsistency of what exactly comprises the 

counselling record is echoed in the responses to the survey as seen in Table 4. 

The most commonly occurring choices in the above question reflect that 

counsellors mostly keep counselling session notes: to most counsellors on the survey this 

topic covered basic times and dates for sessions as well as referral information. Social 

worker records and poke records are often difficult for the counsellor to obtain access to 

or copies of, therefore it is not surprising that little of this type of information is included 

in studentlclient records. Highly sensitive areas, such as informal speculations, third party 

information, extracurricular activities, and notes on sexual behaviour are not commonly 

found in studentlclient records. 

In an attempt to classify responses, the following table reflects a grouping of the 

choice variables above. 

Table 5 
Respondents' ratings of basic information in st~tdentk2ient 

files as reclassified by clustered choice variables 

l=General office records: formal test results, academic records, class 
schedules, disciplinary information, previous school records 

2%ounselling records: counselling session notes, counselling process notes 
3=Sensitive information: informal speculations, 3rd party information, social 

worker records, staffnotes/comments regarding student, police records, 
student's extracurricular activities, notes on sexual behaviour 

4=Both General office records and Counselling records 
5=Both Counselling records and Sensitive information 
6=Both Sensitive information and General office records 
7=Combination of answers within all three groups 

Note: Respo~tses were ciassifed accofding to p r e d o m c e  of choices within these categories 
Note: Responses were rounded to nearest whole number, percentages do not equal 100% 
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When responses were grouped according to choice variables as listed in Table 5, 

nearly one third of the records counsellors stated that they do keep are findamentally what 

are considered general school records that can be found on any student within the school 

regardless of whether or not they are in a counselling relationship. It can also be seen 

fiom this classification that counsellors are very careful about the information that they do 

keep in student files; the recording of sensitive information is highly avoided. As well, few 

counsellors keep records that pertain only to counselling sessions or progress with the 

client. Nearly two thirds of records can be seen to be a conglomeration of various 

materials within these categories. Other than avoidance of informal speculation and 

notations of sexual befraviow, there seems little consistency among the records 

counsellors keep on their studentlclients. This diversity can be accounted for by varying 

factors including the presenting problems studentlclients have or the roles or personalities 

of the individual counsellors. Thus it is not surprising to find counsellors' comments on 

the surveys questioning what is really supposed to be contained within the studentlclient 

record. (See Appendix B) 

Table 6 
Respondents' answers to the question requesting the percentage of 

studdclients on whom they presently keep notes 

II Percentage of clients 
on whom information Percent age 

is recorded 
0- 10% 
- 

11% 

10-25% 9% 

H 25 - 50% '1 OYO 

50-75% 9% 

75 -99 % 30% 

100 % 30% 
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It is notable that many students' counsellors see have some type of recorded 

information kept on them, with 60% of counsellors responding they keep recorded 

information on 75- 100% of the studentlclients they see. However as noted fiom Table 5, 

much of the information in these records can be found in general administrative student 

school files. 

Of survey respondents, 8% keep no notes whatsoever on their studentlclients; this 

number coupled with the 11% of counsellors who keep records on less than 10 % of the 

students they see, provides that for nearly 20% of counselling situations minimal or no 

records are kept. From counsellors' comments (See Appendix B) the reasons for this are 

diverse. Although time is an issue, counsellors seem mostly to fear legal ramifications; 

several commented that they must watch their record keeping as records can be 

subpoenaed. Many counsellors seem to feel that if they do not keep records, or only keep 

"private" records, then no legal ramifications will arise. However, numerous studies in the 

US reiterate conclusions that professionals are more likely to encounter litigation fiom 

inadequate record keeping practices. (Soisson, et al., 1987; Eberlein, 1990) Fulero & 

Wdbert (1 988) stated succinctly that: 

Ironically, many of the reported record-keeping behaviors may actually 
increase malpractice risk. For example, it is clearly risky to place 
all information into the record, insofar as such things as speculation or 
premature diagnoses could form the foundation of a malpractice claim. 
On the other hand, excluding information such as dangerousness or 
sexual material is risky as well, should issues of duty to warn arise or 
should claims of inappropriate sexual behavior on the part of the 
therapist be made. 

BC counsellors need to have a ftlly defined set of guidelines on minimum requirements for 

records kept on each and every studentlclient. Such guidelines, especially if instituted 

province wide, would regulate the information that minimally must be kept on each and 

every studentklient the counsellor sees. 
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under section 26; "This word is interpreted as the assembly or bringing together and 

recording of personal information by the public body, using any means." (Vol 11, Sec D 

3.1, p. 2) Thus, anything that is defined as a record, is personal information, created and 

maintained by the teacher-counsellor, is considered information collected by a public body. 

Although the BC -01 Act does not speclfL how records are to be collected it 

does state that such records will be kept, as per Section 97: 

(1) Subject to the orders of the minister, a board shall establish written 
procedures regarding the storage, retrieval and appropriate use of 
student records and shall ensure the confidentiality of the information 
and ensure privacy for students and their families. 

When registering a child for a first year program in a public school the initial district 

registration form is completed by the parent or legal guardian and in essence establishes 

the school record. The school enhances student records throughout the school years of 

the student's attendance and the FIPPA regulates this collection. 

Purpose for which personal 
information may be collected 

26. No personal information may be collected by or for a public body 
unless 

(a) the collection of that information is expressly authorized 
by or under an 

(b) that information is collected for the purposes of law 
enforcement, or 

(c) that information relates directly to and is necessary for an 
~ p ~ g t i n g  program OT dthe public body. 

S 1 & d o n  (a) does not deter %om the colktion of student records as stated in the 

Sdmd Bd. Personal information may be collected by counsellors as part of studentfclient 

records' Maintenance so delegated by the administrative officer. It could be argued that 

the information a counsellor collects is hdamentally necessary for an operating program, 



Privacy and Access: New Directions 

as is counselling within the public school system, as per subsection (c). The use of the 

connection "and" within subsection (c) provides for a narrow interpretation of need, 

indicating that collection of data must fit both parts: directly relating and necessity. The 

Manual (Vol 11, Sec D 3.1, p. 8) specifies that "operating program is a series of 

functions designed to carry out all or part of a public body's mandate" and further that an 

"activity is an individual action designed to assist in carrying out an operating program." 

Counselling would be considered an operating program and the activities that occur within 

the counselling relationship are specific to the operating program overall. 

With the introduction of the FIPP& counsellors will now find that they must 

formalize the methods they use to collect data. 

How personal information is to be collected 

27. (1) A public body must collect personal information directly from 
the individual the information is about unless 

(a) another method of collection is authorized by 

(i) that individual 

(ii) the commissioner under section 42 (1) (i), or 

(ii) another enactment, 

(b) the information may be disclosed to the public body under 
sections 33-36, or 

(c) the information is collected for the purpose of 

(i) determining suitability for an honour or award 

(ii) a proceeding before a court or a judicial or quasi 
judicial tribunal, 

(iii) collecting a debt or fine or making a payment, or 

(iv) law enforcement. 

(2) A public body must tell an individual fiom whom it collects 
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personal information 

(a) the purpose for coliecting it, 

(b) the legal authority for collecting it, and 

(c) the name, title, business address and business telephone 
number of an officer or employee of the public body who can 
answer the individual's question about the collection 

(3) Subsection (2) does not apply if 

(a) the information is about law enforcement or anything 
referred to in section 15 (1) or (2), or 

(b) the minister responsible for this Act excuses a public body 
fiom complying with it because doing so would 

(i) result in the collection of inaccurate information, or 

(ii) defeat the purpose or prejudice the use for which the 
information is collected. 

Collection of data, then, must be diiectly from the individual and may encompass 

numerous methods/mediums: interviews, videotaping, audiotaping, artwork, letters, etc. 

Another person or institution may provide information for the studentlclient record but the 

studenthlient must authorize this collection. 

Prior to collecting data from other sources, the FXPPA states that the individual 

must understand the purposes for collection, allowing for the choice of opting out of 

providing data. If data is to be collected indirectly, consent must be established prior to 

collection and consent should be in writing or formally noted and acknowledged. The 

dbook ("Handbook") (p. 123) states that: 

hdir&C c d d 9 n  is antbized by tbst hdividna! ifthe i&vid.iiit gkies 
verbal or written consent. In cases of verbal consent, the public body 
 om the kdiviBuai about he nature ofthe persod inGormation, the 
purpose of and reasons for indirect collection and the consequences of 
refitsing to consent. The public body sends a confirming letter to the 
individual. 
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Counsellors will find that the task ofinfPomd data collection that occurs prolifically in 

consent. 

The extent of personal information kept on students has grown ever increasingly 

over recent years and a diversity of uses, i.e. program evaluations, have grown out of 

such data. The Ministry, under legal authority of the School Act section 99, instituted a 

program in 1994, whereby each student within the public school system has been issued a 

Personal Education Kumber whereby the WGnistry may keep student data. However, to 

formalize the parental agreement to enable schools to collect data, and to more closely 

align the present ability of schools to collect data within the parameters of the FIPBA. the 

Information Services Branch of the Ministry of Education has provided school boards with 

sample letters to distribute to parents notifjricg them of the collection of information on 

students within the school system, and the usages to which this information may be put. 

(See Appendix D) The letters were drafted to align school board practices with the 

stipulations of notification specified within section 27; the letters however are far reaching 

and ofieri refer specifically to I=-Jsiry pradkes. Counsellors wiiI need to develop letters 

of consent more specifically framed to counselling guidelines. 

General guidelines drafted by the APA (1 993) state that psychologists: 

Maintain records for a variety of reasons, the most important of which is the 
benefit of the client. Records allow a psychologist to document and review 
the delivery of psychological services. The nature and extent of the record will 
vary depending upon the type and purpose of psychological services. Records 
can provide a history and current status in the event that a user seeks psychological 
services from another psychologist or mental health professional. 

Cou~~ent ious  record keepkg m2y dm bemfit psychobgist~ theme!ves, bji 
guiding them to plan and implement an appropriate course of psychological 
services, to review work as a whole, and to self-monitor more preciseiy. 

Although these statements of underlying principles and purposes of record collection are 

specifically addressed to the practices and standards of an American professional body, 
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there are ccihk1!!jr ccrmp&wis to be made to professional counsellors in BC schools. 

* .  

stated in the Leg;al and Ethical Guidelines (BCSCA, 1994): promotion of professional 

standards, promotion of professional growth, support of research. As well, APA 

principles closely adhere to the capacities in which the BC school counsellor is expected to 
. * 

engage, as per the Z I e g a l a n d E t h i c a l :  as counsellor, consultant, coordinator, 

curiculum specialist and as catalyst. Records are necessary for the welfare of the client; 

the underlying tena for the munseh-g profession: 

A file documents progress with the client, contains risk-benefit analyses of 
treatment alternatives, and serves as a guide to future interventions on the 
client's behalf Written forms set out the informed consent for treatment 
given by the appropriate part and aid in the proper release of contidential 
material about the client. F ' d y ,  the file serves as the basis for evaluating 
the services offered a client, assures that professional standards are met, 
and provides information necessary for appropriate referrals. (Eberlein, 1990) 

With the diversity or" "hats" the school counsellor may wear, there is no question 

that many methods of data collection are possible. Often, within a school, the counsellor 

receives data for student records in an infonnal atmosphere: discussions in the staff room, 

conferences with resource persons, chance meetings within the hallways; or in a formal 

atmosphere: parent interviews, school team based meetings, agency contacts, etcetera. 

All of the data collected by a counsellor and which may be entered into the studentklient 

record must be authorized under section 27. With the Ministry taking such strides to 

no@ parentdguardians of the information collection potential within the school system, it 

would do well for cou~sellors to take similar precautions in their d d k g s  with individual 

studdclients. Unfortunate& the parameters of this survey could not extend to prexat 

uses of consent and intake f u m  iit counselling so it is not m t a b  the present policies 

counsellors use in their metffocts of coItecting data. Whether or not the clients that 

mu1lse1lors see h o w  that files and recorded information are being kept on them is at 

presentmcertaia 
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With the extent of personal information that could potentially be collected within 

the confidential nature of the counselling relationship, the counsellor needs to have 

ascertained prior consent to record collection &om both the counsellee and legal parent or 

guardian. The issue of informed consent to record keeping with the FPPA is obvious. 

Counsellors must have prior cullsent to record information received from studentklients 

prior to entering into a counselling relationship, including the purpose of the collection. 

the authority to collect, the consent to refer to other sources, and the ability to access 

information fiom third parties. The consent given by the studentklient will prove 

paramount in any hrther d&gs with records. In Frenette v. Metr- 

-, the Supreme Court of Canada found that the prior written authorization to 

records' access held extensive weight with the court: "authorization signed by the insured 

at the time of application for life insurance clearly gave his insurer an unrestricted right of 

access to his medical records during his life or at his death." The studentlclient must be 

idly informed as to the extent of use that may be made of the studentkfient records once 

mmea is given. Above $1, the FfffA dew h t  tihe studmuclient be given the right to 

withdraw consent; this condition, for many counsellors, would necessitate concluding the 

m d g  relationship as there is considerable debate over whether it is ethical to 

conthue with counselling without keeping adequate records. 

It is unfikely that Section 27 (3 bX)  would apply to counselling. An argument 

could be made that following the parmeters of ~Uection as stipulated under s u b d o n  

(2) counteracts the effectiveness of the counselling program. Under this d o n  the 

Minister excuses the public body %urn complying as it would "defeat the purpose Dr 

pzjdiee:  the use for whit% idu-n is dad." Tnere is concern in C O U Z L S ~ ~ ~  that 

st~d- mrxz to e ~ ~ d o s  as m d d d * -  is znahtaineri and tire relhfiortsirip ofks a 

safe haven for students to discuss pr'nrate issues or problems. The process ofspecifjring 

sf36h+&msenfppiorto ~ m a y k c o o s i d d b y m i ~ y t o d e t e r o p e r m e s s  

d ease ofdialogue. Studies h e  found fhat whern subjects were offered abwhtte 
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confidentiality they offered more self-disclosure and that most clients preferred to have 

less information revealed to others. (VandeCreek, & Mars, 1987; Nowell, & Spmill, 

1993) The Manual discusses this paradox, "This provision acknowledges the fact that, in 

some cases, informing the person of the purpose of the collection would negate or hinder 

the program or activity for which the information is collected." fir01 l'I, Sec D 3.2, p. 14) 

There is no question that openness and rights of access to any government record 

are paramount concerns of the FIfPA. Flaherty has echoed the philosophy throughout his 

appointment as Momation and Privacy Commissioner: FlAerty noted in an article he 

wrote for the Times C o l a  (October 1, 1993) that, "It is the c;ommissioner's job to 

ensure that government complies with the rights of the public." In an article referring to 

Flaherty in the Vancouver Sun (February 1, 19931, Vaughn Palmer writes, "Actually, he's 

not sympathetic to those who would keep up the barriers." Further to this point, Ftaherty 

noted in his decisions in regards to hvestigdon P94-003, that, "the thrust of the Act is to 

promote accessiblity of infonnafion." (see Appendix C) Thus, the importance of securing 

kfixmed written consent to infunmion coUection is paramount within the mumding 

relationship. It is Unzikel'y that any arguments that such methods deter the benefits of 

cou~lsebg would hold any weight. 
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ttt feast in pat, m d k d  records contain information about the patient 
revealed by the pa tie^ and the idormatirtn is acquired and recorded 
on khdf of the pafiat. The records consist of information that is 
highly private and persod to the individual. It is Xomtion  that goes 
to the personal integrity and autonomy of the patient. This information 
renr;ilns, in a hndamentaf sense, the patient's own for the patient to 
communicate or retain as he or she sees St. Thus, the patient has a 
basic and continuing interest: in what happens to the information and 
in controiling access to it. 

Obviously the issue of ownership of the records is key here. The court in 

records owns the physical records. However, a patient has a vital interest in the 
. * 

irrfomtion contained in his or her medid  records." The Facthtator's for J a o 4  

( 119941, at 3. i 14, is very specific in interpreting the issue of ownership 

under the EPflPA: 

Any record created or &t&ned in the course of your duties 
as an employee or official of a public body belongs to the 
public body and is subject to the Act. These records are not 
your personal property. 

. . The Act applies to m y  r m d  k t!k t~11ddy ~r under tlhe 
controf of a public: bodyf whether it is physically stored on the 
premises or not. 

company zlaempted to seize paticmts>records &om a dentist who went bankrupt. The 

Gmeral division of the €Marlo Court determined that; " W e  a patient's dental records are 

the &sid gropert)i of the dentist, the i n f o d o n  in them is confidential and the patient 

Flliitfmermcrre, the court in this case stated, "This information remains, in a fiindamental 

sensep the piem's own far the p;adent to communicate or retain as he or she sees fit. 
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Atthough many counsellors feel that information in studentfclient records is tke 

wumeiiofs personai property (see Appendix I3 j, st3 others are mistaken in their beiief 

that separation %om the physical proximity ofthe school enables them to keep "secret" 

records, not open to any access, and hence not answerable to the FIPPA. However, as the 

records are created by the counsellor in the performance of duties while employed by a 

public body, the records are therefbre subject to both the S c h o ~  and the EJPPA. The 

Marmat (Vot I, S e c  C 3.2, p. 3) stipulates that: 

Where the pu'rriic body does not have physical possession of the record but 
an officer, employee or member ofthe public body has custody or control of 
the record (i.e., records are located in an employee's home or mobile office), 
the public body still has custody or control of the record. 

Further, on page 5 of this section, "Once 'custody or control' applies to a record, an 

agpkmt potentially can access it through the public body. " The Handbook (p. 25) fhrther 

chrSes this issue: 

The tenn control means the authority to manage, restrict, regulate 
or administer the use or disclosure ofa record. A public body 
that has possession of a record is assumed to have control unless 
there is evidence to the contrary. Where an employee has possession 
of a record away from the oEces of a public body, the body 
has control of the record. 

sftrttentfcfient records, those records are under the control of the public body. Indicators 

of mntxoI (&adb& 3-25) that are relevast within this section are as follows: 

- the record was creared by an oBcer, employee or member of the public body; 
- the recurd is s p d e d  in a contract as being under the control of a public body; 
- the cantent ofthe r m r d  refates to the public body's mandate and fimctions; 
- the pubtic body 6as the authority to regulate the record's use and disposition; 

It wm interesting to mte in the survey r d t s  the extent to which many 

d o r s  in BC feei that ifthe records they keep on their student/ciients are kept off of 

site of the physical school enviroment then the records were even more so in their 
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keep their records within thek school office, several counsellors keep additional or 

Table 7 
Respondents' answers to the question regarding where information 

on studedclients is physically kept 

1 
Number of Responses Percentage 

(n= 1 75) Responding 

Counsellois offi~e 165 
Administration office 36 
Home office 36 
Other 20 

11 
Note: Multiple responses were possible 

Many of those responding on the survey noted that formal records of student 

attendance and academic information were kept in the offices of the administration. 

Some noted that they kept certain files or sensitive material at home. (See Appendix B) 

Some of the examples offered by respondents were stated to be "kept with them at all 

times" and therefore to some seemed all the more personal and unavailable for access by 

anyone else, including the studentlclient. Although the FIPPA does not spec@ that 

records need to be physically kept at the school, counsellors need to have security 

measures in place for studentklient records will need to be locked in cabinets or offices. 

Coullsellors who presently f e l  a proprietary ownership over the records they keep will 

need to change their mind set. There is no question that the information contained in 

mdentlclient records is owned by the individual to whom the record pertains. 

AIthough the BC 2kh~~L& actrefers to the maintenance of school records, 

establishing that such records exist and that they be maintained by the administrative 

oEcer and delegated to some extent to staff members, the School does not s p e  the 
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physical placement of records and only generally refers to the protection and 

confidentiality of such records: 

97. (1) Subject to the orders of the minster, a board shall establish written 
procedures regarding the storage, retrieval and appropriate use of student 
records and shall ensure the confidentiality of the information and ensure 
privacy for students and their families. 

A key issue in the collection and maintenance of school records is the physical placement 

and protection of such records. Although, the School Act offers the records will be 

ensured confidentiality md privacy, the kboo! Act does not offer recommendations that 

records be kept in a locked and secure fashion; rendering the extent of stipulations of 

privacy suspect. There is also some contention as to what the term 'privacy' entails in 

regards to school records. The Supreme Court of Canada in R. v. Il)- offered a legal 

definition of privacy when it ruled that evidence obtained by electronic surveillance 

without authorization was not admissible: "Privacy may be defined as the right of the 

individual to determine when, how, and to what extent he or she will release personal 

information." Privacy may be considered not as the individual maintaining personal 

hro~imition in seciei, foi in today's growing tt~hological world this is viri;uaily 

impossible, but as the individual's ability to regulate the access and usage of hidher own 

personal infomation. 

The BCSCA's Legdid and- 
. . 

states within its section on 

confidentiality that "Notes are to be kept as part of the counsellor's record, but not part of 

the records kept in the office of the school." As noted in Table 7, when counsellors were 

asked in the survey where information on studedclients was physically kept, counsellor's 

oflices proved to be the primary location for student/cknt records, Among the category 

option of other places where records were kepty respondents were offered a place to add 

comments. Several noted that information could be kept in a widely disparaging number 

of pfaces, including: briefcases, day-books, binders, desk drawers, notebooks, resource 

rooms, student Senrices office, classroom desks, counselhg area, home computersy 
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backseats of vehicles, trunks of vehicles, resource rooms, carried on person, or in desks at 

home. -With this diversity, it is not surprising that survey respondents commented they had 

concern over the security of records. (see Appendix B) 

The FIPPA clearly stipulates, in Section 30, that the head of a public body is 

enforced with the responsibility of ensuring security. Further, although the FIPPA does 

not prevent counsellors &om keeping information at another location if the public body 

can retrieve any information should a request for access be filed, the onus still seems to be 

on the public body, specificaiiy the administrative officer, to ensure that records are 

protected from unauthorized scrutiny. 

Protection of personal information 

30. The head of a public body must protect personal information by 
making reasonable security arrangements against such risks as 
unauthorized access, collection, use, disclosure or disposal. 

It is clear from comments on the survey regarding other places where records may be kept 

both within and out of the school environment, that counselling records are not 

"reasonably secure". 

Just as it is obvious there are diverse practices regarding protection of student 

records within BC schools, there seem to be ambiguity in the lengths to which records are 

retained over time. The BC School does not stipulate the length of record retention. 

Section 31 of the FIPPA states that: 

Retention of personat. information 

31. If a public body uses an individual's personal information to make 
a decision that directly affects the individual, the public body must 
retain that information for at least one year after using it so that 
the individual has a reasonable opportunity to obtain access to it. 

From this section, usage implies access; so if a record was accessed nearly a year 

after a decision was made which affected the individual, the record would need to be 

retained for yet an additional year, however, whether or not access'ig a record equates to 
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using a record is uncertain at this time. Although the survey did not query the retention 

periods for counseliors' records, it is clear fiom concerns added on the survey that many 

counsellors are uncertain the timefiame within which records need to be maintained: some 

stated that they routinely destroy records at the end of each school year, some commented 

that they destroy the records they have made when a student graduates or leaves the 

school, and still others stated their codhion in this area. (See Appendk B) This is a 

di%cult area for counsellors to make conclusions for although the FIPPA stipulates one 

year to ensure adequate time for access, examination or application for correction of 

personal information, often counsellors may continue with a client's family, specifically a 

sibling. The counsellor may wish to retain the records longer to aid with background 

material for a new but related counselling situation. Other professionals have suggested 

that when dealing with minors, records should be maintained for longer than the minimum 

the FIPPA stipulates, perhaps up until the age of maturity or graduation. (Eberlein, 1990) 

Some counsellors suggested they had concerns regarding the method of disposal of 

records. (See Appendix B) Interestingly this is an area where legislation is sorely lacking. 

The School Act does not suggest or require methods for the proper disposal of records. 

It is important with the FJPPA legislating the privacy, usage, and disclosure of personal 

information, that at the end of the retention period of at least one year fiom usage, that 

persod information not simply be dropped into the nearest waste-bin, readily accessed by 

any passer-by. Some counsellors commented that they personally burned their student 

records and others 'admitted' shredding personal information. (See Appendix B) There is 

obviously, amoag c o d o r s  presently, extreme diversity in the area of records' disposal. 

Mw the present sm"tiq did GO* i&entim p&ods bisp04 ~?iethods, ty 

mmne?ltt gem ~ ~ ~ ~ o r s  on *k sllfvey it seems t h t  re-& p'dblished by E.H. 

Humphries over 15 years ago (1980) still relates to the norms of practice in BC schools 

t*: 
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The removal of inaccurate, out-of-date, or non-pertinent data raises the 
problem of safe disposal. It seems incongruous if data removed from a 
record so as to protect the student are thrown into the waste bin, only to 
end up being blown about at the local garbage disposal site. However, 
among our survey respondents the wastebasket did seem to be the most 
often employed means of disposal. Less that one in five administrators 
reported that they used incineration, while a further one in four indicated 
that they "destroyed" the data. (On occasion destruction was further 
defined as tearing up and putting in the wastebasket.) Most schools and 
systems had no explicit policy for disposal. Some apparently retained all 
data for all time. Disposal of data removed from student records is generally 
unregulated, and the variety of methods used pay little heed to security. 

There is obviously a necessity for enacting guidelines in regards to the retention and 

disposal of counsellors' records. APA guidelines (1 993) offer guidance in this area: 

h the absence of swh laws a d  regulations, complete records are 
maintained for a minimum of 3 years after the last contact with the 
client. Records, or a summary, are then maintained for an additional 
12 years before disposal. If the client is a minor, the record period 
is extended until 3 years after the age of majority. 

Further, APA guidelines (1993) state that "When records are to be disposed of, this is 

done in an appropriate manner that ensures nondisclosure (or preserves confidentiality)." 

The m d b o o k  (p. 127) specifies that authorized &sposal Is either: 

- transfer of records to the BC Archives and Records Service 
(BCARS) or the archives of another public body; or 

- physical destruction of records 

Section 30 of the FIPPA states that "the head of a public body must protect personal 

information by making reasonable security arrangements against such risks as 

unauthorized access, collection, use, disclosure or disposal." The Handbook @. 125) 

elaborates on Section 30: 

Tfie haid of a public M y  makes reasonzble arrangements to 
same pemnii! idomdon qpkst r?~mt,horized apess, collection, use, 
disclosure or disposal. Section 30 encompasses both physical and 
procedural security and staff training and awareness. 

Public bodies analyze the types and sensitivity of personal 
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information in their records. Stringent security measures 
are appropriate for medical records, personnel files or 
inmate records. Less stringent measures are adequate for 
names and addresses. 

Employees, contractors and other individuals who handle 
personal information must be aware of the need to protect 
personal information and comply with security standards. 

The adherence to the statement of "reasonableness" within this section seems somewhat 

akin to the common law concept of a reasonable man. The I;IPPA often uses the term 

reasonable, a term explained in P a t  1 of the Handbook (p. 19): 

Some sections of the Act use the term reasonable or reasonably. Where either 
term is used, the public body considers whether a reasonable person would 
agree with the decision the public body is about to make. The decision is 
supported by some objective or observable evidence. It is not sufficient for 
public officids to rely solely on their own opinions or findings of fact about 
how the & applies to a specific request. 

Often the Information and Privacy Commissioner, David Flaherty, determines 

"reasonableness" on a case by case basis. (see Appendix C). Fortunately, the Handbook 

(p. 126) offers counsellors concrete examples of physical and procedural security 

methods: 

- using locked filing cabinets or rooms for storing sensitive 
personal ltlformation 

- not leaving personal information unattended in unsecured areas 
- keeping computer access codes secret 
- limiting access to records containing personal information to 

personnel who need to know 
- establishing procedures to secure transportation or transmission 

of personal information fiom one location to another 

Unfortunately, it seems that present security methods in BC schools fall short of what 

seems to be considered reasonable under the FIPPA. 

A==x 

Besides regulating methods of coflection, retention and disposal, the E m  brings 

~ ~ e d  concern for the accuracy of student/client records. The BC School does not 
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specfi ihai the records kept by schools ought. to be accurate or at least attempt to ensure 

a m m m  however, one oftbe duties of teachers is to "verify the accuracy of the U w J ~  " 

information provided to the minister," under BC 265/89, section 4. There are 

no provisions that record keepers need to regularly ascertain that data is relevant and 
. . 

necessary or even correct. As well, the BCSCA's L e g a l a n d  Ethicall- do not 

refer to accuracy or need for revisions with regard to studentklient records. Thus, 

records in schools may contain extensive amounts of information on students that may be 

outdated, collected in error, or simply not presently correct or relevant to the student. 

The FIPPA is clear to state that information collected, as per the provisions of the 

FfPPA as already discussed, and used by a public body must ascertain its accuracy prior to 

use: 

Accuracy of personal information 

28. If an individual's personal information will be used by a public 
body to make a decision that directly s e c t s  the individual, the 
public body must make every reasonable effort to ensure that the 
information is accurate and complete. 

As there are a multitude of "decisions" made for or made about the student within the 

school setting it can be assumed that decisions made within the counselling relationship 

would be governed by this provision; although, the FIPPA leaves the conclusion of what 

actually encompasses a "decision" to be very broadly defined. (Levhe, 1993) As well, 

which decisions within a school setting "directly" affect the individual may also be open to 

speculation. The I.l[andbook @. 125) specifies that, "every reasonable effort means that a 

public body takes steps to ensure that personal information is accurate and complete. The 

pubJic body looks beyond its own interests and considers how a fair and reasonable person 

would ensure that personal information is accurate." The Handbook (p. 124) adds that 

this section "recognizes that public bodies can have profound effects on individuals when 

persod idonnation is used in making decisions that directly affect them." 
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Section 29 of the FPPA provides an applicant with the right to request correction 

any and all records within its control that may hold the information. If the public body 

refbses to correct the information, then a note must by made that the public body did not 

agree with the request explaining what the request entailed. If the public body corrects the 

information, then, under section 29, the public body must n o t e  any third party to which 

the information had been disclosed within one year prior to the request for correction 

beiig made. 

Right to request correction 
of personal information 

29.(1) An appliciizli who believes there is an error or omission in his 
or her personal intormation may request the head of the public 
body that has the information in its custody or under its control 
t 3 correct the information. 

(2) If no correction is made in response to a request under 
subsectior, (I), the head of the public body must annotate the 
information with the correction that was requested but not 
made. 

(3) On correcting or annotating personal information under this 
section, the head of the public body must notlfy any other 
public body or any third party to whom that information has 
been disclosed during the one year period before the correction 
was requested. 

(4) On being notified under subsection (3) of a correction or 
annotation of personal information, a public body must make 
the correction or annotation on any record of that information 
in its custody or under its control. 

Obviously, for counselling records, this section has far reaching implications. If a 

studdclient, or parent there05 asks for correction of a record, not only must such a 

correction be made or the contents annotated to that effect, but the counsellor must be 

able to not@ anyone who received the incorrect information over the prior year. It would 

then seem that not only must counsellors keep accurate records and ascertain prior to their 
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use that records are accurate according to the student/client, but counsellors would be 

well off to maintain accurate notations of who received information, what type of 

information was given or shared, when this occurred, and to what end of use the 

information was xade. This is no small task for BC counsellors who already tend to feel 

that time is an essential part of their jobs and that record keeping entails far too much of it 

already. (see Appendix B) Similarly, in a recent study done in the United States Tartin, 

1993), "Elementary, middle school, and senior high counsellors all rated paperwork as 

their greatest time robber"; foremost under the aspect of "paperwork" was record 

keeping. 

It would seem then t*bt, under the H E A ,  counsellors not onljj zeed to keep 

accurate records, but need also to regularly review accuracy with the studentlclient. 

Rewrds should note the date when studentklients reviewed records and ascertained 

accuracy. This may prove to be a large leap for many counsellors in BC; 42% of survey 

respondents stated they presently do not allow studentlclient access while a full 21% do 

not allow any access to anyone. Taken together, there may be a significant number of 

counsellors who presently do not exchange information with their student'ciients, although 

as stated in McInerney v. Macl)onald. such information exchange is vital to a fiduciary 

relationship: 

The duty of confidentiality that arises from the doctor-patient relationship is 
meant to encourage disclosure of information and communication between 
doctor and patient. In my view, the trust reposed in the physician by the 
patient mandates that the flow of information operate both ways. 

Further, the court stated, although referring specifically to a doctodpatient relationship, 

'& the "reciprocity of~ormiition between the patient and physician is prima facie in the 

pade;rt:'s best hteres?s." Skce the eeiumello~ is ~ ~ i k i n g  hi the ckdd's best interests, the 

poiicy of open access to 6les is necessary for the ethical functioning of the counselling 

rehtio11ship. Studies on this topic have found that an open policy of client access to and 

involvement with hihiser own records improved the quality of the records, resulted in 
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"more meaningful and satiswg relationships, and workers (who) came to strongly 

support the practice. " (Gelman, 1992; Eberlein, 1 990) 

Along with open access and participation policies for studentlclients, counsellors 

should keep specific notes on when and who received student information, of course, 

dong with the student's consent. In the event of information at a later date proving to be 

inaccurate and in need of correction, the counsellor would have a running log of where 

and with whom corred'ms need to be made so that notification to others receiving 

inaccurate data proves a less onerous task. Of course, a benefit of active studentlclient 

participation in the recording process, is that there is less risk that infomation will prove 

APA guidelines (1 993) look at maintenance of accurate records as a necessity in 

the consistent delivery of service in the event that psychologists change, or in the event 

that records need to be adjusted. 

As may be required by their jurisdiction and circumstances, psychologists 
maintain to a reasonable degree accurate, current, and pertinent records 
of psychological services. The detail is sufficient to permit planning for 
continuity in the event that another psychologist takes over delivery of 
services, including, in the went of death, disabity, and retirement. In 
addition, psychologists maintain records in sufficient detail for regulatory 
and administrative review of psychological service delivery. 

Guidelines also state that, "psychologists are attxntive to situations in which record 

information has become outdated, and may therefore be invalid, particularly in 

circumstances where disclosure might cause adverse effects." (APA, 1993) In schools, 

cous3feNors may retain relative constancy in their positions, but their studentlcbents may 

schoois within or out of district. The cou~lseftor should strive to maintain- r w r &  t h t  are 

as accurate as possr'ble, nonoting when records were purged for inaccuraciies, and by keep& 

m e  of a record's use. 
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It can, however, Ire assumed fi-om these sections that the scope of the obligation to 

keep records accurate wiU vary from case to case depending on the extent of the personal 

information and its use or relevance. There is also considerable debate as to the extent to 

which a counsellor must go to ascertain accuracy. Especially with information provided 

from third parties, it is often difficult for the counsellor to ensure accuracy. Friesen (1994) 

noted the I i t s  of this provision on the information police receive from third parties, 

"Police will assert in the strongest terms that the collection and use of this type of 

information is absolutely necessary to police work, and that it is simply not possible for 

them to verify the accuracy of dl this information." With the stress on reasonableness 

darts to ascertain accruac)i, afthougir this may not always be possible. A reasonable 

person would conclude that the greater the use that is made of records the greater the 

necessity for ascertaining the accuracy of those records. 

Although counsellors may be concerned about generating open access policies for 

studdclients, counseilors reality have no choice but to alIow such access and opportunity 

for records' correction under the EIfEB. The survey tried to determine the extent to 

which counsetlors have, in past, dlowed access to records and the general favourability of 

the results of such access. Table 8 shows that most ~ounsellors who have allowed access 

b e  encountered relatively favourable responses or situations. This data is consistent 

with firvourabfe outcomes in other studies where access has been allowed. (Gelman, 

g b m o d  files, that: 

The ttndedying theme o fd  ofthis research is that there is a qualitative 
improvement in both recording vractices a d  relationships as a r d t  
oflient participation. When clients are imrotved as active participants 
in the recording proc;ess, there is a higher level of client satisf'action, and 
they are less likely to challenge the outcome of their involvement with 
the agency- T h d o m  client access to and participation in case recarding 
are fik* to reduce qpq exposure to Migation by clients, 
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Table 8 
Respondents' answers to the question "Ifin past, you have allowed access, 

what have the results generally been?" 

Very Good Good Uncertain Poor Very Poor 
Nmber 
Responding 20 53 8 1 1 
(n= t 75) 

Note: fftfie question did aot q p t y  respo- were asked not to answer; 92 did not resped 

Interestingly in the above table is the number of counsellors to whom this question 

did not apply. A total of92 (53%) responded that the question did not apply. As well, 

the one wwlselior who rated past experience as Very Poor added that the situation 

The implication fiom this research is that BC counselfors h e  a long way to go in 

adapting their present iiaxss policies with those expected under the l3iT.A. Counsellors 

who have not allowed access in the past wiIl now need to have open access pokies with 

hitidy counsetfors, afready strapped for t h e  in busy schedules, may find this change of 

evetually r d ,  as other studies in this area have found; "Some positive implications are 

that records are better orgmkd, shorter, more factuat, and easier to use. Gads and 

&je;t;tives are more easily recogp_izabiee. The record becomes a tool in evafuatiag 

ourcomes." (Gehnan, 1992) Coders, as a professional body, s h d d  institute sraMiard 

practices regadkg regular accsq acumq updates and correction prdwes so tfiat 

- a r e m b e t w e e n m 1 s a w l - .  



CHAPTER THREE 

The FIPPA defines records, specifies how they will be collected, maintained, 

retained and wen destroyed. Yet, the most important aspect of this legislation is really 

b w  records will be wed, or to whom and when will access be given or denied. Sections 

32 through to 36 of the FfPPA specifjl the use to which studentklient records may be put 

and the conditions under which disclosure is possible as well as to whom disclosure may 

be &owed. Whiie Seaions 12-22 of the FfPPA outline a huge variety of areas under 

which information may be exempted from disclosure. 

One of the first dlowances under Section 32 is that personal information may only 

be used for purposes consistest with the purpose for which it was originated, more 

speciticaily. for which it was obtained or compiled. 

32. A public W y  m y  use persod information only 

(a) for the purpose for which that information was obtained or 
compiled, or for a use consistat with that purpose (see 
d o n  341, 

b )  if the irmdividd the idormation is about has idenxified the 
idormation and has consented, in the prescribed manner, 
to the use, or 

(c) for a for which that i n f o d o n  may be disclosed to 
that public body under sections 33 to 36. 
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generated, calculated, extrapolated, interpolated, Iinked, deduced or created &om 

information collected under Section 26." There is little doubt that virtually any 

idonnation arising from the munsehg situation would be considered here; several 

cou~l~eftors stated in the survey that they keep a vast variety of information in records: 

seudent artwork, informal tests, diagrams, letters, etc.; it wodd seem that all these wodd 

be allowable for uses consists with the purpose for which they were collected. The 

argument becomes cyclical in that a counsellor can collect information from a 

studdclient ifthe collection was authorized, and a counsellor may use the information in 

a way consistent with the reasons for which it was or igdly  authorized. It follows then 

that the studdclient must give authorization for usage of personal information prior to 

atering the counselling relationship, and that this written authorization should be specific 

to the expected uses. 

Of Section 33, the following subsections are likely to be the most relevant to the 

mmse&g situation: 

D W i i r e  of personal infomahn 

33. A public body may disclose personal information only 

in accordance with Part 2, 

ifthe individual the infonnation is about has identified the 
information and consented, in the prescribed manner, to its 
disclosure, 

for the purpose for which it was obtained or compiled or for 
a use consistent with that purpose (see section 34) 

for the purpose of complying with an enactment o< or with 
a O a t ,  -gmm or zgmt made under an 
enactment of: British Columbia or Canada, 

for the p-\~rpose of complying with a subpoena, warrant or 
order issued or made by a court, person or body with 
jurisdiction to compel the production of information, 
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to an o%cer or employee of the public body or to a minister, 
if the information is necessary for the performance of the 
duties of, or for the protection of the health or safety oc the 
officer, employee or minister, 

to a public body or a law enforcement agency in Canada to 
assist in an investigation 

(i) undertaken with a view to a law enforcement 
proceedii or 

(-4 from which a law enforcement proceeding is likely to 
result, 

if the head of the public body determines that compelling 
circumstances exist that affect anyone's health or safety 
and if notice of disclosure is mailed to the last known 
address ofthe individual the information is about, 

so that the next of kin or a fiend of an injured, ill or 
deceased individual may be contacted, or 

in accordance with sections 35 and 36. 

It already states in Sections 7 and 9 of the School Act that parents have access to 

student records, and the initial sections of the FPPA do not abrogate fiom this: 

subsections (c) and (d) do not infringe on these access rights. It would seem by both 

pieces of legislation that parents will have full access to the counselling records of their 

child. It is unlikely students will have the right to deny parents access within their initial 

authorization or consent forms as the School offers parents of children under the age 

of 19 the legal rights of full access and t k  Ff.PPA adheres to this. In a recent 
. . 

investigation by the Information and Privacy Commissioner of Ontario, Investlgatlon 193- 

Q28U a seventeen year old specifically asked and was assured by school staffthat her 

personal information would not be shared with her mother and stepfather, whose premises 

she had left because of threatened physical abuse. The school thereafter disclosed the 

information. On investigating, the Ontario P C  determined that the Ontario 

grants parents the right to examine the Ontario Student Record of their child until the 
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child reaches the age of 18. The recommendation of the Commissioner was that "students 

be advised of the Board's obligations under the Bducation Act to allow parents to examine 

their child's OSR. " It would seem with the BC School reiterating s i i a r  conditions of 

access, that the BC Information and Privacy Commissioner would not deter from using 

this recommendation as a precedent. 

Although the Handbook (p. 206) complicates this discussion by offering that: 

The right to access a record u~der  section 4 of the Act and the right to 
request correction of personal information under section 29 of the Act 
may be exercised as follows: 

(a) on behalf of an individual under 19 years of age, by the individual's 
parent or guardian if the individual is incapable of exercising those 
rights; 

(b) on behalf of an individual who has a committee, by the individual's 
committee; 

(c) on behalf of a deceased individual, by the deceased's nearest relative 
or personal representative.. 

-This section most iikeiy refers to specific incapacity or death of the primary individual who 

owas the personal information. Incapacity would necessitate overriding the initial step of 

referring to the individual who has primary concern with the personal information. 

Incapacity and inabiity are key here in determining the primary step for access and rights 

of correction. If the studentfclient in the counselling situation is incapable or unable to 

exercise first rights of access and correction, then the parent or guardian would be granted 

this primary step. This section brings in a separate argument &om the issue of parental 

student/cIients will be allowed to deny parents access to counselling records, counsellors 

shortd nofifSI student/cEients that their records are open to access by their parents on 
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request. This presently seems the best course of action until minors receive more legal 

access is provided by the Information and Privacy Commissioner. 

In any case, keeping parents well informed (within confidentiality limits) 
about what is happening in their child's sessions is essential to co-operation 
It should also be noted that increasingly minors are legally allowed to 
pursue medical treatment without parental consent. As this trend 
is extended to psychologists, parents would logically lose a right to 
access, for example, a mature minor's file. (Eberlein, 1990) 

Subsection (e) directly refers to the access to records when required by court order 

or subpoena. Several counsellors in responding to the survey questioned what extent of 

records could be subpoenaed and what information a counsellor could withhold. 

Obviously eom this section the entirety of the student'client record will be Bisclosable. As 

stated in the results of B vV C o w  wherein the General Division of the Ontario Court 

ordered disclosure of the records pertaining to the complainants mental condition at the 

time period of an alleged assault, "in ordering production (of personal records), a balance 

must be struck between the right of the accused to hll answer and defence and the right of 

confidentiality which is embodied in the legislation." Herein the courts ordered release of 

information f?om a confidentid doctodpatient relationship whkk although not privileged 

information, is personal, private, and was retained within a fiduciary relationship; although 

a balance was refmed to here, priority was given to the accused being allowed access. 

This result is echoed in R v. S- wherein the Supreme Court of Canada 

daennined that fdure to disclose records impeded the accused's rights: the court stated 

that "information ought not to be withheld if there is a reasonable possibiity that the 

withdding of information will impair the right of the accused to make fidl answer and 

defmce." The studdclient needs to be aware, prior to entering the counselling 

rekitionship that records being subpoenaed is a potential, dbeit unlikely, hazard ofthe 

c-g reMo11ship. 
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Subsection ( f )  is somewbat darning when referring to the record a counsellor 

keeps on the studentlcfient. This section states that personal information may be disclosed 

to other employees of the public body if it is necessary for the performance of their duties. 

The use of the term "employee" here is extremely open, especially in the school situation 

wherein a large school could employee upwards of one hundred teachers, support sta& 

administration, etc. Often the counselling relationship in the schools is initiated by a 

teacher or problems that may impinge on the relationship between the student and 

classroom teacher, coach, or resource person. There is a difEiculty in maintaining the 

confidentiality of the counselling relationship when the same teacher that may be referred 

to in the studentklient record is allowed access to records; the argument could be made by 

the same teacher that knowing what information is in the counselling records facilitates the 

teachefs performance. As the I;rPPA's defhition (p. 45) of "personal infonnation means 

recorded information about an identifiable individual including.. .fi) the individual's 

personal views or opinions, except ifthey are about someone else," the particular 

infonnation regarding the teacher could f d  under this definition. 

Ir, fixit the EETA goes to sflr.fi, peat extents in attemptkg to ?rot&- privacy, a 

teacher would probably have to establish need for access that would be of greater 

imprtance than the mnfidentiafity of the infonnation. As well, a teacher would probably 

need to establish a direct relationship with the student that would necessitate access in 

order to provide senrice unlikely to be gained by any other means. However, it is of 

concern that many teachers and/or coders may read this subsection to mean open 

access for all employees. The reality is that this is likely to happen in schools where 

information exchanges occrrr constady within informal channels. The only way this 

s i h e d o n  will be clarified is ifa cotmetlor refuses to allow access to a teacher who then 

a p w  the decision to tbe WoRna;tion a.ud a n d q  Commissioner on which to d e .  

Section 34 reiterates much ofwhat has already been discusSea here. It brings in, 

again, refix- to reasodl-. The use ofthe terms "reasonable" with "direct 
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connection" strikes a specific interpretation: there would need to be an identifiable link 

between use and purpose that would be considered reasonable. 

Definition of consistent purposes 

34. (1) A use of personal information is consistent under section 32 or 
33 with the purposes for which the information was obtained or 
compiled if the use 

(a) has a reasonable and direct connection to that purpose, and 

(b) is necessary for pedorming the statutory duties o t  or for 
operating a legally authorized program oS the public body 
that uses the information or to which the information is 
disclosed. 

Again, the section allows that counsdiing and counselling records be determined as 

necessary in performing the duties of an employee within a public body. 

Section 35, although more specific than the School & redefines what is already 

allow4 under the -001 Act- This section does, however, allow for specific conditions 

to be placed on the methods used by schools, boards, or the Ministry. 

Disclosure for research or statistical purposes 

35, A public body may disclose personal information for a research 
purpose, including statistical research, only if 

the research purpose annot reasonably be accomplished 
unless that information is provided in individually 
idatifiable form, 

any record finkage is not barmfid to the individuals that 
information is about and the benefits to be derivd fiom the 
record linkage are clearly in the public interest, 

the had ofthe pubk M y  concerned has approved 
conditions relating to the following: 

(i) seatrity and confidentiality; 

fii) the removal or destruction of indivirhiat identifiers at 
the earliest reasonable time; 
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(iii) the prohibition of any subsequent use or disclosure of 
that IILfoo-ation in individually identihbk foam 
without the express authorization of that public body, 
and 

(d) the person to whom that information is disclosed has signed 
an agreement to comply with the approved conditions, this 
Act and any of the public body's policies and procedures 
relating to the confidentiality of personal information. 

It is unlikely that Section 35 will hold any changes for counsellors from their present 

practices. 

Section 36, Disclosure for archival or historical purposes, does not pose any 

changes for counsellors' practices and therefore will not be reproduced here. 

Sections 32 through 36 reiterate much of what has been discussed throughout this 

paper in that use of records must be consistent with the purpose they were originated and 

M y  informed prior consent must be obtained. The major impact of these sections for 

counsellors is that they now have two pieces of legislation that allow parents open access 

to studentlclient counselling records unless, of course, one of the exceptions to access 

specifically applies. 

The underlying purpose of severing and the exercise of discretion is 
the same: to release as much of the requested information 
as possible without causing the harm set out in the exception. - P- 47) 

Tfie spirit of the FPPA has bemi stated repeatedly as a new order of openness in 

government. Exceptions to atlowing this openness must be M y  established before 

mxxds may be severed or withkld. In situations wherein the cutt~l~eflor is considering 

witlhfding or severing irtforrnafion fiom studefltlcfient records, the mPPA is specific in 

the formal charmefs to be followed in doing so; atthough the h a l  decision lies with the 
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head of the pubiic body, the counsellor's fist step would be to refer the issue to the 

h d i i ~ i i b ~  md P i k i ~ ~  C ~ d k a i ~ i  at the & ~ i i + ~ t  O ~ C E .  

As well, with each of the exceptions to access, the FIPPA has a burden of proof 

element attached depending upon who is denying access, how much access is to be given 

(parts of a record may be severed under the appropriate exceptions to access sections), or 

what the information entails. Section 57 of the FIPPA lays out in quite plain language on 

whom the burden of proof lies, depending upon the exemption involved. 

Burden of preof 

57. (1) At an inquiry into a decision to refuse an applicant access to all 
or part of a record, it is up to the head of the public body to 
prove that the applicant has no right of access to the record or 
Part- 

However, if the record or part that the applicant is refused 
access to coixtains personal information about a third party, it 
is up to the applicant to prove that disclosure of the 
information would not be an unreasonable invasion of the third 
party's personal privacy. 

At an inquiry into a decision to give an applicant access to all 
or part of a record containing information that relates to a 
third party, 

(a) in the case of personal information, it is up to the applicant 
to prove that disclosure of the information would not be an 
unreasonable invasion of the third party's personal privacy, 
and 

(b) in any other case, it is up to the third party to prove that the 
applicant has no right of access to the record or part. 

The I;IPPA is quite progressive legislation in this area as others that have come before it 

have not worked out such an equitable burden on parties involved, nor has other 

legislation &owed people access to review without regress to a costly intrusive legal 

p r m .  (Levine, 1993; Fulero & Wilbert, 1988) The M o m t i o n  and Privacy 
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. . 
Commissioner often specifies who owns the burden of proof in the 

O d e i ~ .  (see Appdii C )  

Section 12 of the FIPP4 will have little bearing on the counsellor in day to day 

practice as it involves Cabinet coddences, and so will not be reproduced here. And 

although it would be difficult to ascertain what circumstances within the counselling 

situation would give rise to reference to Section 13, there may indeed be a few remote 

ways in which certain subsections may relate to counselling. 

Policy advice, recornmeadations 
or draft regulations 

13. (1) The head of a public body may refuse to disclose to an applicant 
information that would reveal advice, recommendations or 
draft regulations developed by or for a public body or a 
minister. 

(2) The head of a public body must not refhe to disclose under 
subsection (1). . . 

a report of a task force, committee, council or similar body 
that has been established to consider any matter and make 
reports or recommendations to a public body, 

a plan or proposal to establish a new program or to change a 
program, ifthe plan or proposal has been approved or 
rejected by the head of the public body, ... 

information that the head of the public body has cited 
publicly as the basis for making a decision or formulating a 
policy, or 

a decision, including reasons, that is made in the exercise of 
a discretionarjr power or an adjudicative knction and that 
affects the rights of the applicant. 

(3) Subsection (1) does not apply to information in a record that 
*has been in existence for i0 or more years. 

Records of staEcommittees or team meetings that may share student records within the 

prcrfessionat arena, under this section would be allowed disclosure as these are established 
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for the purpose of making reports or recommendations to the school or board as finctions 

of the public body. Various initiatives in programming or policy would be allowed 

disclosure once a decision is made based on the information; prior to a decision being 

made, such information could be exempted &om disclosure. It is difficult to understand, 

at this point in the FJPPA's infancy how this section will aEect studentlclient counselling 

records, other than as disclosed in formal meetings. Records so used would have to have 

prior consent and be used in a manner consistent with their origination. 

Section 14, Legal advice, refers specifically to solicitor/client privilege in stating 

that, "The head of a public body may refuse to disclose to an applicant information that is 

subject to solicitor client privilege." There may be times in the counselling relationship 

that information may be shared by the studentlclient which may have some bearing on a 

legal case in progress, however, as the counsellor is not the solicitor obtaining the 

infonnation, this section would not apply; there is no formal notice in legislation of such a 

privilege existing between counsellor and studentlclient; although there may be some 

argument that a fiduciaq relationship exists. In Shvutych v. B w  a professor was 

dismissed as the result of infonnation he was asked to supply on a confidential form. The 

Supreme Court of Canada ruled the evidence inadmissible due to the confidential 

relationship between the professor and the university. While counsellors may feel that 

their student/client records are privileged information, there is no privilege granted to such 

communications in common law. As a matter of fact, privilege really cannot be used as an 

issue within the school situation, as McLackJin (1981) explains: 

Privilege is a rule of evidence, not a rule of substantive law, and its only 
effect is to protect communications from disclosure in the litigation process. 
It may prevent c o ~ l ~ l u n i d o n s  behg disclosed at trial or in pre-trial 
procedures; it does not prevent disclosure in other circumstances. The 
concern of universities and schools typically will not be with preventing 
documents fiom being used at trial, but with disdosure of documents in 
situations unco~ected with litigation. 
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In considering patient access to her own medical records, in W w  a 

court of the Saskatchewan Queen's Bench determined that, "The physician-patient 

relationship is a fiduciary or trust relationship. The fiduciary qualities of the relationship 

imposes on the physician a duty to grant access to information used in administering 

treatment." In McInemey v. M a f l o u  the Supreme Court of Canada determined that: 

The physician-patient relationship is a fiduciary relationship. Certain 
duties arise from that special relationship of trust and confidence 
between physician and patient. Among these are the duty ofthe doctor 
to act with utmost good faith and ioyalty and to hold information received 
from or about a patient in confidence. 

The key here is in establishing that a fiduciary relationship exists between counsellor and 

student/client; although the counselling relationship is similar in many ways to a medical 

model, at very least, it is a relationship based on trust and confidence. The diEculty in 

establishing the fiduciary argument was elucidated by Beverly McLachlin over 10 years 

ago (McLachlin, 198 I): 

Another equitable doctrine which, arguably, might by applied to the 
problem of confidmtiai communications is the concept of af iduc iq  
rdatioiiship ktiv- the *tdeii+L iiiiC the uriveisity O i  S~OO!. TLJs 
means the university is a trustee of information submitted by or about 
the student While it has received some recognition in the United States, 
the Canadian courts have yet to adopt this approach. 

Section 15, Disclosure harmful to law enforcement, and its numerous 

subsections may apply to excepted disclosure of the studentlclient record, or parts thereof 

Basically this section states that a public body may refbse didosure if such disclosure 

would bring harm to or endanger in any way: law enforcement procedures, imrestigations, 

canfidentiality of legal matters, security or supervision measures, persons or property. 

The BCSCA's f 
. . 

already encompasses many of these tenets. 

These guidelines state that first and foremost the counsellor works in the bet  interests of 

the studentlclient. The counsellor must take appropriate action if the behaviom of a 

student threatens potatid harrn The coumeflor works to ensure the chiid is protected. 
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As well, the "teacher-counsefiors are obliged to respect the integrity and promote the 

welfare of counseiees with whom they are worbg. " If disc1 osure of information works 

to the disadvantage of any of these situations, the counsellor is bound by ethics and law to 

refer the issue to the Idomtion and Privacy Coordinator at the district oBce after which 

point formal channels will evolve to consider withholding or severing information. 

Section 16, Disctosure hsumfitf to intergovernmental refations or 

negotiations, Section t 7, Xlisefosure harmful to the financial or economic interests of 

a pubk 'body, and Section 18, Ddosure harmful to the conservation of heritage 

sites, etc, would be hard pressed to have any effect on record keeping and access within 

the counselling relationship. Thus, these sections and their hypothetical relevance will not 

be considered here. 

Section 19, however% is very likdy to be encountered when considering releasing 

records. As a matter of fact, the Infonnatiolt and Privacy Commissioner puts the onus on 

the public body to search metidousIy through a record for any information such as what 

may be cavered under &is section- Ln &#a No, 29-1994, David Flaherty stated that "a 

public body normally must undertake a line-by-line analysis of an entire record." (see 

AppendixC) 

Ris3fwul.e b f u l  to individual or public safety 

19. (1) ?'he head of a public body may rehse to disclose to an 
applicant information, including personal information about the 
applicant, ifthe disclosure could reasonably be expected to 

(2) the head ofa public body may refbe to disclose to an applicant 
persod iar"0nnadun about the applicant if the disclosure could 
reasonably be expected to resuit in immediate and grave harm 
to the applicanlt"~ safety or mental or physical health. 
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There is no need for proof that vioience will result if information is released, if the 

potentid for violence exists. A s  the wording states, "could reasonably be expected," this 

provision, along with Flahertfs statement in Order No. 28-1994, "Further, I do not 

require that the proof of violence be actual as opposed to potential," dlows for some 

leeway in interpreting this section (see Appendix C) Along with legal and ethical 

guidelines, the ccrucsekx will have the backing of the FrPPA in rehsimg to disclose 

information when disclosure would prove not to be in the best interests of the child. 

Again, the standard of reasonableness is established here and elsewhere in the l3EBL In 

er 3-1994, to determine fimcial or economic ham as an exception to disclosue, 

Flaherty referred to whether a "keasonable person' would expect releasing records would 

result in harm." (see Appendix C) The interpretation of this section within the f-landbook 

(pp. It 10-1 1 1) is extensive: 

Harm means that disclosure coufd reasonably be expected to 
damage or be derimentaf to ;m individual's safeq or 
health. A fear that disclosure m d d  hinder, impede, or 
minimally interfere with an individual's health or safkty 
is not sufficient. Under subsection 19 (Z), harm includes 
mentat or physical trauma. 

Threaten mearrs to create tfie possibility of risk or harm 
or to jeopardize an individds safety or health. 
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scfiook often see studerrtbcients in crisis situations whereby c01lllseUors make judgement 

calls regarding what the individual may be capable of doing. The guidelines Flaherty has 

established here are really little different than the ethical code counsellors presently 

practice under in considering the best interests of the child when inaka2 diilicudt 

decisions. 

Since a public Z,?tJyT such as a school board, may not always possess the abifity to 

assess whether information when disclosed, could be expected to produce harm, E 

32393, Ammdmenr to the EB?&l, diows for extensive consultation with 

outside professional wwces: 

5. (1) The head of a public body may disclose information reiating to 
the mental or physical h d t h  of an individual to a h d t h  
professional for m opinion on whether disclosure of the infor- 
mation couid reasonably be bepected to result in grave and 
immediate harm to the individual's safety or mental or physical 
health. 

(3) The haid of a public b d y  may require a health professional to 
whom idomtian is disclosed under this section to do either 
or both of the following: 

(a) to enter into a csn6derrtidity agreement; 
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tion relating to the applicant's mental or physical health should 
not examine the record until a health professional or a member 
of the applicant's f d y  is present to assist the applicant in 
understanding the information in the record. 

Obviously there are extensive considerations when exempting disclosure under Section 19, 

especially if it is uncertain to the public body whether or not the disclosure could result in 

harm. Fortunately, the Section 5 Amendment is thorough in its guidance in seeking 

prof'essional appraisal of the situation if needed. The section allows that even if a 

studentklient allows disclosure to others or demands access to hisfher own file, the 

counsellor can deny access under Section 19. However, if the counsellor decides that 

there is some question whether or not harm could result from disclosure and therefore 

wishes to opt for exwipticn uder Sation 19, there we fonnd channels offered here that 

need to be considered; hopefidly the counsellor will be knowledgeable enough about the 

FTPPA to follow this process. 

Section 20 of the Act refers to Information that will be published or released 

within 60 days, and allows for exception from disclosure of such information. Again, it is 

UnIikely this section d have much b e a ~ g  on the counselling situation. 

Section 21, Disdosure harmful to business interests of a third party, regards 

the business interests of a third party- Although the section states that "The head of a 

public body must rehse to disclose to an applicant information ... that is supplied, implicitly 

or explicitly, 5n cofidence," this section applies to financial or economic interests of the 

third party. On reading the Commissioner's Orders, this section is called into play 

spec%* when business interests are at. stake, something unlikdy in the counselling 

refationship. (see Appendix C) The Comrnissioneis comments in this area do have some 

eass f w d d  hope to receive more explicit proof on this matter of expectations of 

c o d e , , "  and in OnSer 22 - 1994, he again stresses the manner in which infOnnation 
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was supplied, "the information was financial but not explicitly or implicitly supplied in 

confi&nce." (see Appendiix C )  The Commissioner does seem to phce the burden of 

proof on formulating that a confidential relationship was formally agreed to by the parties 

involved; he tends to question nonspecificity of references to confidentiality. 

Section 22 of the FRPA is likely to have a large impact on the disclosure of 

student/client records, when disclosure will affect a third party. As suggested by the 

survey results, 25% of respondents keep third party information in their studentlclient 

Bes. It d prove to be a large task to determine if disclosure of the student/client record 

will be h d l  to the privacy of a third party. Fortunately such decisions do not f d  into 

the counsellor's realm but need to be referred to the district office and decided through 

formal channels. For example, ifa parent requests access, it must be determined, on a 

he-to-line basis, whether or not the record contains any personal information about a 

third party, such as another staffmember or student; if so, the information may be 

exempted from disclosure here: 

Disclosure harmful to personal privacy 

22. (1) The h a d  of a public body must rehse to disdlose personal 
information to an applicant if the disclosure would be an 
unreasonable invasion of a third party's personal privacy. 

(2) In determining under subsection (1) or (3) whether a disclosure 
of persod information constitutes an unreasonable invasion 
of a third party's personal privacy, the head of a public body 
must consider all the relevant circumstances, including 
whether 

the disclosure is desirable for the purpose of subjecting the 
a~dsities of the government of British Columbia or a public 
budy to public scrutiny, 

t ! ~  dkJnsure is flIrdy to promote public h d t h  and saf* 
or to promote the protection of the environment 

the personal infomation is relevant to a f'air determination 
of the applicant's rights, 



Privacy and Access: New Directions 

the third party will be exposed unfairly to financial or other 
harm, 

the personal information has been supplied in confidence, 

the personal information is likely to be inaccurate or 
unreliable, and 

the disclosure may unfairly damage the reputation of any 
person referred to in the record requested by the zpplicant. 

(3) A disclosure of personal information is presumed to be an 
unreasonable invasion of a third party's personal privacy if 

the personal information relates to a medical, psychiatric or 
psychological history, diagnosis, condition, treatment or 
evaluation, 

the personal information was compiled and is identifiable 
as part sf an investigation into possible violation of law, 
except to the extent that disclosure is necessary to 
prosecute the violation or to continue the investigation, 

the personal information relates to eligibility for income 
assistance or social service benefits or to the determination 
of benefit levds, 

the personal information relates to employment or 
educational history, 

the personat information was obtained on a tax return or 
gathered for the purpose of collecting a tax, 

the personal information describes the third party's 
ffnances? incame, assets, ~ ~ e s ,  n& worth, bank 
b dances, financial history or activities, or 
credit-worrhiness, 

the persod infonnadon consists of personal 
rmmme;ndadom or ev-ons, character references or 
perscl~ef evahlirtiolis, 
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(h) the personal information indicates the third party's racial 
or ethnic origin; sexual orientation or religious or poEtkal 
beliefs or associations, or 

(i) the personal information consists of the third party's name 
together with his or her address or telephone number and is 
to be used for mailing lists or solicitations by telephone or 
other means. 

(4) A disclosure of personal information is not an unreasonable 
invasion of a th-d party's personal privacy if 

the third party has, in writing, consented to or requested 
the disclosure, 

there are compelling circumstances affecting anyone's 
health or safety and notice of disclosure is mailed to the last 
known address of the third party, 

an enactment of British Columbia or Canada authorizes the 
disclosure, 

the disclosure is for a research or statistical purpose and is 
in accordance with section 3 5, 

the infomation is about the third party's position, 
fbnctions or remuneration as an officer, employee or 
member of a public body or as a member of a minister's 
st* 

the disclosure reveals financial and other details of a 
contract to supply goods or services to a public body, 

public access to the information is provided under section 5 
of the 

(5) On ~ ~ - i n g ,  m d a  this d o n ,  to disciose p e w d  
i n f o d o n  supplied in confidence about an applicant, the 
head of the public body must give the applicant a sunmary of 
the izrfbrmation unless the summary cannot be prepared 
without disclosing the idendty ofa third party who supplied 
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the personal iaformation. 

(6) The head ofthe public body may allow the third party to 
prepare the summary of personal information under subsection (5). 

Many of these subsections will apply to the records counsellors keep, and will 

impose a new necessity to review records line by line to look for possible disclosures that 

may impinge on third party personal privacy. OfZen in studenvclient records counsellors 

may note information •’iom other sources than from the studentlclient hindherself. As 

survey respondents noted, 64% keep staff notedcomments regarding the student and 25% 

keep third party information within their studedclient files; less than one half of those 

responding specifically exclude such information from studentlclient files. There would be 

Me question that sub-m (2) (0 vmuld apply to this information as the relatiomhip 

between the counsellor and other staffwould be considered collegial and confidential; 

although, as per the previous discussion, use of this exemption may require formal proof 

that the information shared was understood by both parties to be confidential prior to the 

information being exchanged. 

Various subsections within (3) are relevant to the third party information that 

coullsello~ may receive; most likely of these would be (g) wherein the "personal 

infomation consists of personal recommendations or evaluations, character references or 

persowel evafuations." A phenomenal amount of this type of information is presently 

shared and acquired by cou~lseflors within schools through informal channels; teachers 

may discuss students in the staffroom, or in the oEce, or by chance meetings within 

hahays. Survey results (see Table 9) show that some coumIIors purposely exclude 

asmitivet) m a t d  fiom strrddcfient records. Counsellors are mast likely to exclude 

irrfod grecuIiitiu~ts and nates an Sexuiti lxkwkmr &om studentldent records; dthotlgh 

police records are likely to be exdudexi, this m y  have more to do with the fact that 

d o n  are not often given a a x s  to such infomation. These r d t s  show that 

~ O T S  are alrp;ady d a m  abcwt recording third party i n f o d o n .  With the mpPa 
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counsellors will need to be even more cautious in considering what they include in and 

exclude Eron the studenticlient record. 

Table 9 
Respondents' rating of information they presently 

exclude from student/client files 

of the following information do you specifically exclude from studentklient tiles? 

22% Counselling session notes 
63% Informal speculations 
i6Y0 Formai test resuiis 
48% 3rd party information 
33% Social worker records 
13% Academic records 
27% St&+ notedcemme~ts 

regarding student 

12% Class schedules 
48% Police records 
200fo Disciplinary idormation 
23% Previous school records 
26% Counselling process notes 
18% Student's extracurricular 

activities 
5 7% Notes on sexual behaviour 

B 
Note: Multiple responses were possible 

If information that may impinge on third party privacy is to be included, 

couflsellors should maintain such information on separate pages in the student/client 

recard &om those pages that contain information received directly from the studendclient. 

This practice will facilitate the severing pro- should it be required to maintain third 

pmy privacy. As well prior to placing third party information within the studdclient 

record, the counselIor needs to fo& that the information was received in confidence. 

The -book (p. 60) specifies circumstauces for assessing confidentiality of 

i n f o d o d  exchanges: 

- the existence or absence of an explicit statement, request for confidentiality or 
eonfidentiafity agreement; 

- past practice of the public body 
- the tyqx of idomation and whether it would normally be kept contidentid by 

the third party 
- yg&&ar t&& L.Sf&-&rn w~ V&-g&J1~ J ,  +p%& @E" upon r q M  cr 

required by the public zsocj. and dether there would be negative 
consequences in failing to supply the information 

- actions or condad by or between the public body and the third party 
that would i n d i e  an understanding of confidentiality. 
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Counsellors may acquire information from an infinite number of third party sources 

besides teachers: coaches, adults the student lives with or with whom they are acquainted, 

beforelaRer school workers, other social senrice workers, etc. Often a counsellor may 

turn to outside sources to develop a more accurate picture of the studentlclient situation. 

There is now, with the instigation of the FIPPA, a phenomenal amount of record keeping 

changes and a new level ofawareness that counsellors must develop whenever they record 

information from these sources. The survey at hand has shown that counsellors keep a 

variety of this type of material within student fiies. Others specifically exclude such 

materials from files, although the dilemrna is that such information may prove invaluable in 

hS&athg services for the staddclient. 

The remaining sections in Part Two of the FIPPA refer to the steps necessary 

when notiijting the third party, the time limits within which a decision must be made, i.e. 

30 days after an access request is received, and i k d y  whether or not the information must 

be ctiscfosed on the basis of public interest. Although these sections are procedural, 

counseffm should be f'amiliar with these processes. Should any concecns over severing or 

withholding information &om studdclient records arise, counsellors need to know that 

their first course of a d o n  is in referring the matter to the Information and Privacy 

Coordinator at the district oBce to amre adequate response and documentation of the 

situation. 



CHAPTER FOUR 

muvam AW ACCESS: 
Conctusions for New Directions 

There is no question that the implications the new Freedom of m a t i o -  

Protection of Privacy Act will have on the record keeping and access practices of 

counsellors in BC schools will be far reaching. At present, &om survey results, it is 

obvious that counsellors need to revisit the information they have in their studentklient 

fiies anci to whom they ailow access and under what conditions. With the FIPPA offering 

open access to students and their parents, the 42% of respondents who did not allow 

a e s s  to the student/client will seriously have to reappraise their procedures. Counsellors 

will fkd that their records will now have to be maintained as if the public will have open 

access with the ability to request correction; not as in past where there was a remote 
.. 

chance that one person at some point may request information. The EaakLiWs Mim.d 

k r  'T .oc;ial Public Bodies (1 994) suggests that records contain only Ms, that if information 

is unnecessary then it should not be kept, and t h a  the assumption should be that what is 

written will be accessed. 

Unfortunately, as the survey has found, some counsellors presently keep minimal 

or no notes on their stitdeIlticEients: 8% keep no notes and a fisther 11% keep notes on 

less than 10•‹h of the studentlcfients they see. Though counsellors who keep minimal notes 

may be doing an adequate job for their studmt/c]iients, the focus for the fiiture direction of 
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the healing professions require a prior and blanket assurance of confidentiality without 

- ?A-L 4 A%s **--==I C. -1 :- n ~ l m  nimbm hy W V U ~  m UL theis professio-d duty to keep adequate records.!' The BL~LA's 
. - 

thical G u i m  (1 994) refer to "records of the counselling relationship.. .and 

other documents retained by the teacher-counsellor" and thus considers such recordings to 

be part of the counselling relationship. 

Survey data coupled with an analysis of pertinent sections of the FWPA provide 

that counseuors need to more closely align their present record keeping and access 

practices with the FIPPA. The fof'lowiilg fist of guidelines is offered in an attempt to 

fkditate this process. However, these guidelines minimally reflect the immediate changes 

needed in present counselling practices and by no means can replace the unquestionable 

need for thorough policies and guidelines for counsellors on a province wide scale. 

Counsellors' records on their studendclients: 

- are in the controttor under the custody of the public body, the school 

- belong to the public body, regdcss ofwhere a counseiior 
physically keeps them 

- hold persod Information to which the student holds an interest, 
whether or not the counseflor created the record 

- must be originated with prior written, informed consent which inchdes: 
purpose for which Somation is colkted; methods of collection; persons 
who will be allowed access; uses that may made of the information c011sistent 
w i ~ h  purpose of d d o q  notice that consent may be withdrawn at any time; 
name of the principal or district f n f o d o n  and Privacy Coordinator and the 
method ofcontact 

- carm k accessed on request by the student, or parent o fa  student under age 19 
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- are to be secure: such as in a locked filing cab'met or a locked room 
with accompanying procedural security methods 

- should be reviewed regularly by the student, or parent, to ascertain 
accuracy and offer opportunity for correction; with notations made of 
who noted records as accurate and when records were purged for 
inaccuracies 

- may be accessed by other staffwho are directly involved with ensuring 
the educational program, i.e. school based team 

- may be withheld fiom disclosure or severed if sigruficant mental or 
physical harm could result; even if student agrees to disclosure the 
counsellor may deny access; if uncertainty of harm exists the counsellor 
may consult with a health professional for a determination, of course 
confidentiality must be maintained and other stipulations of the k 
considered 

- should be referred to the district Information and Privacy Coordinator 
if any issues regarding nondisclosure or severing arise; these need to 
follow formal channels of documentation and response 

- should provide a running !og of who accesses, when access was 
dlowed, and the purposes for which access was requested 

- should keep any information supplied by third parties separate from 
infomation supplied dkdy by the mdentklient so that st?& 
information can be more easily severed or withheld if formally 
exempted f?om disclosure 

- should keep any information supplied by the studentfclient that pertains 
to the studenticlient's personal views or opinions about someone else 
separate so that such information can be more easily severed or 
withheld as formafly exempted h m  disclosure 

- may be destroyed no less than 1 year fiom the last time they were used 
to make a decision regarding the studentlclient 

- destruction should be by shredd'i or incineration, methods that maintam 
. . 

m & d d *  

There is no qudon that the FiPPA challenges co~fl~eUors to adopt new 

directions for record keeping ndmds and access policies. The atmi of changes for 
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some counsellors will i n b d  s e m  o v e i w h e ~ g ,  to a point where it may seem easier eo 

keep minimal or no recards. As b s  beem pointed out exte~sively thoughout this panPF yWL > 

insufficient record keeping does not work to the best interests of the student/client. 

Although adjusting to the parameters of the EPPA may prove to be onerous initially, as 

better systems develop, counselling as a profession will become more consistent, and 

perhaps more effective. S p d c  forms, letters of consent, md access policies along with 

inservice training for counsellors need to be instituted province-wide. Records would then 

become more objective and co&ent between school and districts. Counsellors would 

have no dicul ty  interpreting records that follow a student as he/she changes schools as 

all counsellors would be using the same forms and keeping records of similar quality. 

Finally, effective record keeping would serve to alleviate present concerns over allowable 

access, record contents, legal vulnerabiity, costly time involvement, and most importantly, 

whether couflsellors are indeed senring the best interests of the child. 
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Dear Colleague: 

As a member of the British Columbia School Counsellors' Association, you have received 
a survey regard'mg record keeping practices in counselling and your knowledge of legal 
issues around this topic. Over 500 counsellors from throughout BC are being asked to 
complete this survey; however, participation is entirely optional and may be refused at any 
point. The results of this survey will form part of a Master's thesis in Counselling 
Psychology for Simon Fraser University. This survey is entirely confidentid and will be 
used by myself and my graduate committee solely for the purposes of data gathering for 
ihe aforementioned thesis. 

The survey has been developed into three parts: (1) basic demographics, (2) knowledge 
of topic, (3) present practices. You will be asked general demographic information as well 
as questions regarding your knowledge of laws that effect counselling. Specific questions 
will focus on your own record keeping practices and access policies. If you do not 
presently keep student client records, please complete the first two sections only and 
return the survey. 

If you are interested in obtaining a summary of the results or fbrther information on this 
topic, please notlfjr me separately &om this m e y ;  you will find my address and fax 
number at the bottom of this page. The BC School Counsellors' Association endorses this 
research and looks toward the data accumulated as valuable to its members. Thank you in 
advarce for taking the time to respond. 

S b d d  you have any concern regarding this survey or the confidentiality of this research 
please address your concerns to Dr. Robin Barrow, Dean of the Faculty of Education, 
Simon Fraser University, fax number 291 3203. 

Sincerely, 



DEMOGRAPHICS 

1) What level of educationftraining do you presently possess? 

B . k  PB5 MA. M E D .  Ph.D.- 

What field? 

2) How mamy years of co tmdhg  experkme do you presently have? 

3) In which age group do you m? 

25-30- 3 1-40- 41-50 51+- 

4) Which setting most closely fits your present placement? 

5)  What is the present student poputation in the schooVschools in which you 
are presently employed? (Answer if applicable) 

School #1 School #2 School #3 

6) How mamy hours per week do you work as a COUIlSeifor in the school system? 

7) Are you also employed in private practice apart fmm the school system? 

8) Besides the BC School Coullse1lrn' Asmiation, you belong to which association(s)? 

Other 



your level of knowledge of the follo~ing documents as they pertain 

) FamiIy 6t Chifd Senice 

) Constitution of Caw& 

) BG S c h d  Replatiom 

) E b  ofI&~rrnatim 
I P r ~ - o o o f Y r i v ~ A G t  
E 
f 
jk5) 42almelllor Code of 
1 Etbia 

t. Young Offender% Act 
i 

i ) You have had g;raduate lwei 1 2 3 
training in Iegzl issues in 
counselliilg 

i 



DO YOU PRESESTLY KEEP RECORDS ON YOUR STUDENT CLIENTS? 

1) You keep recorded infom~ion on what pam&ige of your clients? 

3) Where is this information phjsicairy kept? (Choose as many as are applicable) 

Home office 
Other 

Counselling sessian notes 
TrIltbrd spemlariorts 
FomA test results Disciplinary information 

Previous school records 
Counsefig p- notes 
ftodent8s e- 
acti'tities 
Notes on sexuai behavior 

students- 



Parent ofstudent under 18 Social worker 
Parent of student over 18 Police liason worker 
S W n t  himmerself Student's close friend 
Staff members Administratoz5 
School board officials Other cou~fseBors 
School psychologist Satdent's guardian 

7) Under what conditions would you ailow accxss to these persons? 



1) Whar level of edwation/?raiahg do you presently possess? 

B . A . 8  PB5 27 M A . 4 8 -  MW.-99- Ph.D. 3 

What field? 

2) How many years of counselling experience do you presently have? 

3) h which age group do you fall? 

2 5 - 3 0 ~ 1  31-40~25  41-50=110 51+=54 

El- 79 Secondary 119 Alternate 1 Private 
(gr - 1-73 (gr. 8-12) 

5) Wbat is the present student popufation in the 5~hooVschools in which you 
are pzenZly employ (Amwcz if applicable) 

School #1 School #2 School #3 

6) How many hours per week do yon work as a couosellor in the school system? 
Iesstban20=50 morerhan20= 138 

Yes 20 No 170 

8) Besides the BC School C3ormsellors' Associaaion, you klong to which association(s)? 



OWLEDGE OF-TOPIC 

k i t e  your level of knowledge of the following documents as they pertain 
Lo counsebg. 

I Very High Nigh Moderate Low Very Low 

1) BC Schml Act 7 46 % 33 8 

) Family & Child Serv 14 59 78 27 12 

) Freedom of informati 8 P 62 75 37 8 

I 
Protection of Privacy ACI 

Young Offender's Ac 9 5 1 8 1 40 9 

- 

lfyou have had need to directly refer to any of the ahme documents in the last six months, 
please ! cify the document(s) by 1=34,2=40,3=2,4=17,5=48,6=23,7=13 

Yes Uncertain No 

;) You have had graduate level 
training in Iegal issues in 
c o w l l i n g  

) You feel confident in your 
knowledge of r m r ~  keeping 
practices. 

0) You have received sufficient 
Ministry hfonnation and 

guidelines on legal a(;pects of 
record keeping. 

1) You feel confident in y o n  
knowledge of laws governing 
access to idonnation in 
counselling records. 



DO YOU PRESENTLY KEEP RECORDS ON YOUIS STUDENT CLIENTS? 
YES 175 NO 15 

IP NO. PLEASE DISREGARD THE REMAINDER OP ' IBIS SURVEY 
AND ~ T U R ' ~  TBE SURVEY EN THE ENVELOPE PROVIDED. 

1) You keep recorded information on what percentage of your clients? 

2) This information i s  in what form? (Check whichever you presently 
use; may be more than one ofthe foUowing) 

Brief handwritten notes I65 
Formsfformal notes % 
Computer files 43 
,4udio cassete 0 
Videotape 2 
Other 11 

3) Where is this information physically kept? (Choose as m y  as are applicable) 

Counsellor's office 164 
Administration office 36 
Home office 36 
Other 20 

4) Which of &e foilowing @pes ofirrfonnation is genmlly kept in y ~ u r  
sbidentklient Nes? 

137 Cou~lseIling session notes 
32 h&ormal specdati011~ 

10s F o d  test results 
44 3rd party information 
19 Social recurds 
% Academic records 

regarding student 

80 Class schedules 
7 Police records 

94 Disciplinary information 
71 Previous school records 
82 Cou~t~eIling prooess notes 
29 Student's e d c u l a r  

activities 
22 Notes on sexual behavior 



6) ;)which of the folhing pemss are ahwed axeis to the records that you do keep 
on your shdent clients? 

S4 Parent of student m&r 18 27 Social worker 
23 Parent of student over f 8 15 Police liason worker 

10 1 Student himlherseIf 2 Student's close friend 
37 Staff members 64 Administrators 
36 School board officials 65 Other counseilors 
58 School psychdogist 53 Student's guardian 

36 No One 

84 With your mn mnsidered aurhorization 
6 1 With parent authorization (stdent under 18) 
8 With parent arrthorization fstwlent over 18) 

86 INi& s&de&!cLWs zz&mbt& 
32 With adminismtofs authorization 
6 W & u t m 1 l ~ e r n f o ~ ~  

* .  
on 

52 Within an emergmqv'crisis situation 
28 None 

8) E, in past, you have allowed what bave the results generally been? 
(If the question does nos apply, do not answer) 

Very W Good Uncertain Poor VeryPoor WA 
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How long to keep files of students who move or go on to Righ school. Several times I've 
been asked for ikormation two years after a student has moved on. Sometimes 1 resume 
work ~ i t h  a family md a younger sibling. P. S. Gmd luck with your thesis-yes there is 
life beyond your thesis defense!! 

There are 6 members of our ~oumelhg department at this time. We have, in the past, 
spent considerable time concerned with the problem of record keeping. In general we 
dne4 keep detailed notes of every counselling session. Issues related to academic advising 
witE be kept far more frequently than case hisory notes. 

One always has to keep current with legislation and regulations-the key is to be as 
succinct as p.s,&k and not include speculation. 

The only people reading my Bes have been other School Psychologist/Counsellors after I 
have concluded with the student & they are not involved. Teachers, administrators, and 
parents receive reports From me. They do not read my notes. The student does not 
receive or read these reporis. I'm not sure that this is correct. 

f feel uncertain about the legal simtion regarding the sharing of information. I m 
arrentiy sending reports to doctors, psychiatrists, and social workers with parents 
knowledge and verbal permission only. Should I also have written permission? Should 
the child be informed & give consent? I am dso unsure whether I should be discussing my 
clients with these professiods & xhool personnel without the permission of the student 
and their parent. This is common practice. (e.g. School Based Team meetings) 

Yes, I'm not sure ofwhat is afIowed to be kept in a student file, what kinds of 
obsemitisns I am dowed to record--legalities involved in student record keeping. 

As the Freedom of I n f o d o n  and Proteaion of Privacy Act works though its first year 
I find that f have more anand mre q a t i o ~ s  h~t records, access, etc.. . find that f do not 
have t h e  to keep a n d h  maintain records to the standard that I shouid. 
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Yes, The time constraints ofthe job don't allow for good logs to be kept, so too often I 
rI&e a f $==*= F&$pY &--&mi aots--ju*L ruou to ierhd TIyse If' ofi ssues, &&&, PmTijy 
genogrms, e~c. I have never fiad to refuse access to anyone, because my notes have 
never been requested. In some cases, I make detailed records of sessions & write them on 
my computer--stored on disk. My handwritten files are "incomplete" rather than 
dangerously revealing, and my concern is that in a court case I would be in a vulnerable 
position. El write thorough, specific notes, w k e  do I keep them & do I have the right 
to refits access? Evidently noq so I tend to err on the "sketchy" side. Good luck with 
your thesis! Good topic. 

Always concerned as to what can be subpoenaed.--never have adequate time to keep 
effective, comprehensive _notes 01. keg? them current-fkar that a court iwe could 
potentially jeopardize my reptation either due to lack of adequate information or 
incomplete record keeping 

f'm unclear presently what should be kept in files and what should be taken out when one 
receives Bes. As it now stands we "dean out" files as students graduatebut in some 
s~hmfs in our District Hes are k g  cleaned as they are received-so., . We are in 
my opinion. 

P.S. Most munsellors have a computer in their office. Attendance, report card marks 
dass schedules etc. are all here. Some schooh have a disciplinary file that is accessible to 
counseHors. This type of information is therefore not held in a counseIlofs fiIe. 

I am not satisfied with my level of knowledge re Freedom of Information Act...otherwise 
ok. 

I woufd u'ery much appreciate a policy which would stare what type of records I need to 
keep atrb the rules for access to these fecords. 

TRe % h l  District has no policies, guidelines, expectations, or leadership about record 
keeping. There is nothing imminent. We are I& to our own system & nothing wilf 
provide the impetus for ckmge d the courts become an issue. 
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Withour brief notes my memory is NOT adequate to recall events later eg. 
student/teacher/student conflict, conference results, career goals, etc. 

I consider my records to be mine. I try not to write anything legible that could be a 
problem for me. 

The 'grey' area between FOI Act and BC School Act. Counsellors are very reluctant to 
keep records and many are unaware we have a legal obligation to keep some notes. Also- 
-FOI & Privacy Act overrides School Act-& age 12 is the consent age--not age 18!! 

My confidential notes on student counselling sessions have never been requested (I've 
searched them myseifiooking f i r  requested information). 

I struggle constantly with what information I should record & what i n f o d o n  not to 
record. Because I deal presently with senior students (15 yrs plus) I always consult with 
the student on access, ~ c .  The only exception would be perhaps dealing with the police 
on criminal matters. 

No--our records are kept to a minimum & if access is requested, we can go over them 
with the individual. 

Somewhat haphazard. In my years of counselling, I have had only a h a n a  of requests 
for access to student's f i l e - d y  by the student and once by parent with custody but 
"non-resident" student other counselling services have, with student's signed consent, been 
given access. 

I m cone,med about my iegd iiabiiiiiy r e g d i g  confidentiality in the use of my records 
in consulration with coSieagues & others. 1 am also concerned b u t  who should have 
legal access to my records. 

My own counselling notes are very brief and only for my benefit to record 
incidentslremind myselfto follow up etc-They do not include info on sessions & cannot 
be accessed by anyone but me. 

C o d h  of legislaha--mctear of studentdpwents rights-appropriate access infomation 
q. fegally. 
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f have not yet run into this, however, I would bring forth information upon request by - 
parents, admin, teacher, etc. 

Accessibility & right to deny accessib'rlity. 

My goal in keeping records is to remember my interactions with clients ( students and 
parents ) so that I can provide continuity in counselling sessions. I do not share written 
information unless in a brief covering letter for referral to a community agency. My 
concern is always that my notes might be requested in court proceedings. This has never 
happened however. 

Consistency across district--cor&dentiatityty 

Our district has never clarified Privacy Act issues. As allegations against teacheis conduct 
increase ethical considerations are becoming more serious. BCTF vs Counselling ethics. 
Record keeping and documentation of counselling times becomes more of an issue as 
counselling time is attacked. Good choice of thesis exploration. Hope to hear results. 
Good luck. 

Most of my record keeping is used as a reminder of what Itre been doing with client. At 
the Elementary level, much of the work involves reading stories and discussing these 
stories. 

To b o w  what should be in each client's file. 

They are my notes just to refresh my memory. Anything that I think should go into the 
main student Be, 1 w d d  put ihere & &en i? is accessible by fie parent or other schoo! 
authority. I'm comfortable with it & so is my administrator. 

Have been subpoenaed twice. M y  reco1l&ons seemed to saOs& in these cases, but I am 
concerned about this. I don't want to keep written records of each "cou~lsebg" session 
mostly because the time it would take to do this would drastically cut down on the time I 
am available to students, phis, legal concerns w o q  me. Itre talked to other counsellors 
aha these issues. Some I believe are naively confident about their practises. 

There is not time to do an adequate job is this area. 

Ire% it bas not been adequate in the past. M y  answers above are stemming from a brand- 
Eew sflm ofnc&ekeqhg t h t  i have just k i h t e d  in the past r"ew momhs. I am 
Priding that I bad kept more detailed notes of a conflict resofution episode over a year 
ago as I am abut to CO&W a parent for sfander on my conduct. Good kck on your 
the*! 



Privacy and Access: New Directions 

I would like more information on the legal ramifications of information accessing practices 
eg. Freedom of Information & Privacy Act. 

My records should strictly be contidentid. Record keeping takes too much of my time. I 
do it to protect mysefffor people seem to want me to be credible, accountable, and 
accurate. Its like we have to just* our jobs with all this paperwork. Mind you my 
memory doesn't serve me as well now so it helps to remember -with my notes. 

Would like to know more about guidelines and laws governing my legal position in 
keeping records. 

f am carehl as to the nature of information included in counselling office. Generally, as 
long as my student gives permission will I consider allowing access to information. 

f record only the facts & quotes from 3rd party. It wouid be nice to have some private 
notes for my own thoughts. 

There is a question as to who ac;iuatiy "OWTLS" the information. 

Yes--difficult to answer 6 & 7 as my notes are basically for my use and are not accessed 
by anyone else--I realize that all student records are unacr the jurisdiction of the principal 
of the school and I can be asked at any time to show my records. I have been directed by 
senior district staff to shred records of students who are no longer in the system--1 do not 
know the legality of this. 

1 usudfq. give client copies of my nozes made or transcriptions done. 

f admit I do shred!- 

Yes. I believe there is a greai disc~qancy among teacher-counsellors about r m r d  
keeping even though our feog and e thid  guidelines recommend record keeping. Also, 
there Is no standardized format for keeping records or uaderstanding about acr;oss. Good 
luck in your important and timely work. 

I make it clear that they are simpfy my personal notes auld perspectives, and will be 
destroyed at some pokf. No (mncerns) beyond the ever nagging concern about them 
being stolen. To alleviate this c o n m  I try ro be very carefid in how notes are recorded. 
f tend to personally bum most of my persod notes at the end of each year. When oE on 
a deferred salarqi leave p h  f burned them alt! 
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Yes, indeed! Questions more than concerns because I see MANY children and parents, I 
keep quite detailed notes at times, for keeping info. correct and meaningfbl and for 
professional m i l i t y  (this is direct information, not "hypothesis"). However, I feel 
thert: are far too many discrepancies between: Schocd Act; B i s t a  expectations for 
sharing of necessary information for benefit of child's health; Freedom of Information Act; 
clinical and school counsellors' confidentiality processes; BCTF and union Code of Ethics 
(especially concerning issues surrounding teachers) VS. district administrative 
expectations of reporting teachers via their policies and procedures and possible . . 
expectations of lVfuzlstry of Social Services regarding such issues as well. We all need to 
meet and dialogue so we can decide on clearer protocol and guidance in record keeping 
before school counsellors are called into court. Some counsellors believe ihe.k own notes 
belong to them, and if not shared, are their mm personal records. Others understand if 
notes are written at school etc., they belong to school district. So they are not clear about 
accessibility by others. Overall uncertainty and differences in perceptions and expectations 
at present time is disturbkg. 

These are my own personal notes and I will destroy them each year. Sometimes I will not 
keep them at school and take them home. 

Secufity, when I am working in other schools occasionally other staff had access without 
my consent. 

The only concern is for myself--that is--in the rush of the day I must constantly remind 
myselfthat what I write is accessible by many people. This necessitates the need for 
careful, cautious, descriptive, behaviourd, non judgemental record keeping. In all 
likelihood a good course in appropriate record keeping would be warranted in light of the 
new iaws i.e. Privacy Act, Family and Chiid Service, Divorce, ei-c. These clearly have 
changed what is to be recurded and the language to be used to record. 

f have rarely been &.=it by anyone to see these records. I have shared the content 
verbally during case conferaces when it is warranted. Once the student has leR the 
school or graduated, I destroy my records. There are, of course, formal "mullselling files" 
which are kept in the office and travel &om school to school with the student. 

My concern is how long do f keep these records? What should I keep for long periods? 
Where should closed Bes be kept? 

My client records are kept in s locked firin9; cabinet or desk in each of my sehmls-ifthey 
w-ere to be wb-4 f assme fiat I miwt dl pres& fh & thadore ZED dw2 3 s 
caudous as to w k  I write in them. My biggest concern is that there isnt my d'xect, clear, 
written w~~fmunicaiion &om the Bcrard i d  as to how to keep records anb to wbai 
(extent) they will back us up regarding our record keeping. 
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My poficy is only to include documents already given to parents eg. copies of disciplinary 
letters, copies of progress reports. Other notes I make; if I make them, are kept in my 
office at home which are destroyed at the end of June. 

The only concern I have is that my record keeping is defined by available time. I would 
like to be more thorou& with my record keeping recognizing that $1 left the district or 
whatever some of my notes would only have meaning for me! 

1 do have a concern with your questionnaire. Counsellors often keep two files on 
students. 1. Support Services File--open to any professionals working with the student--I 
am extremely careful as to what I put in that fiie. 2. My own running record with long 
and short term goals. Under the Freedom of Information Act I must open my files to 
parents aid students at their request. 

1. My concerns regarding access relate mostly to parental access to files--in particular 
when there are custody issues being raised and the parents use school records and 
k3omation as part of tbek ongoing disagreeme~ts. 2. Outhted testing information (our 
sp ed department indicates a 3 4.1. shelflife on testing) is rarely removed from files & I 
wonder if it should be because it can be usefbl for a long term look at student. 3. 
Children often live with parent & another adult. The "other adu1t"may be sigrufica~t in 
child's life--when does this person have access to child's Be. Does "common law spouse" 
apply or does the "other adult" never have access to files? 

I have become more consistent in record keeping practices for my own efficiency and 
wonder whether the increased amount of informal notes could pose a problem. 

No--access seldom given and almost always with student consent. 

Nobody reads my notes. They are mostly written in my own code and I take them &to 
help myself remember and to h d ~  me look at a broad picture. 

I hate it when a VP removes a file without a word. 

My notes are very sketchy and probably of no use to anyone else unless I were to 
interpret. Basically they are a record of contacts, dates, and keyword reminders of what 
took place. 

Yes-it's inadequate. 

I'm concerned about having to share my personal notes with anyone. I would like more 
info on Freedom of Information and Protection of Privacy Act. I attended an info session 
on this subject at the BC Couns Association Provincial Conference in Feb '%--too many 
llnanswered questions. 
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Recent 1~Xo on LnEo & Privacy Act lends concern re: what should be recorded and who 
should have access to these records. 

Not really--Your questions are a little unclear. I maintain my own notes that are only for 
my use--these are generally summaries of meetings and conversations with schools andlor 
parents. The school keeps files which contain the items listed in question 4 and access to 
these files is limited to teachers/administrators and parents. I keep children's drawing and 
notes made during discussions with each child. These files are accessible to the child at 
each session. 

No. --this concern will change over the next two years though as our school moves to Gr 
8-12 school.--currently we are a junior high school only. 

What must Zegallv be in the file? 

Not really although I would be open to hearing alternate methods of record keeping. 

No concerns--notes are innocuous: all notes would be open to scrutiny without 
embarrassment, etc--"sensitive" stuff doesn't get written down anywhere. 

Yes--with the # of clients I see I need to keep good records; however, feel burdened by 
the possibility of a subpoena / and I or request to see records. 

There are not many "confidential" issues related to cmrse selection and post-sec plans. 

Because I am not really familiar with the FIPP Act, I have stopped keeping records as 
conscientiousiy as i had in the past. Now i just jot down a few words in my day book. 
Sometimes I'm concerned that I have enough info to support my position without 
revealing too much info re: the client. 

Yes - as the laws change - so must I. I realize that with the new guidelines for access to 
information I need to change. Inservice on this area would be helpful. 

I rely on my memory to protect client confidentiality! 

I keep all formal records. I keep few, if any, informal records. Most of what I do lives in 
my head. Some complex situations are summarized in brief notes. Many formal records 
are also on our computer system. 

In the event of death who would have access to personal files? 

In a small community and 1I1 an isolated place where resources may not be available a 
person must exercise considerable discretion. Breaching some regulations may (and have 
in my case) saved lives. They may dso result in disciphary action--I will take the risk and 
go into each situation with eyes open and the human thing to do always at heart. The 
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problem here lies in the fact that: who gave me the power to be a morally md ethically 
independent agent in these regards? Unfortunately our lack of concise training 
m~an&g$jI rp,gjIationc fhp, ;yuf ftfi.ere--you & is (@& or not) for thf: 
client. The rub lies in having laws and training that enable this and & laws and training 
that protect one's ass or the schoul board's. There needs to be limits to this as well--but 

the ones we've got at present. Good luck on your journey--great topic! 

Counsellors a h&mg private fi cabinet to store their files, at school sites. 

Many - would like to feel free & comfortable to take notes for my gram sake without 
worry of possible access by myone. Would like some specific & consistent rules as to 
who has access NOT •’?om administrators but from counselling body. Would like 
consistency withidwithout ministries and private counselling--confidentiality continues to 
have many grey areas within the system & we are often confronted & not supported for 
keeping it, i.e. SBT/phone cddetc. 

I know that anything I write down might ultimately be seen by someone no matter how 
careful I am & legally could be demanded. I also know it is unlikely as no search request 
to date & all my notes stay with me--no school storage ever. 

I keep very minimal notes only on high risk students (for example highly suicidal clients) 
to remind myself of dates that I referred, talked to parents, and case conferences, etc. 
Other students I note only the student's name and time and date I saw them. I also keep 
track of plans made for students and SB Team meetings. I don't feel that my system for 
record keeping or access is problematic. 

I'm an assessmeat coiiaselloi so my i d e  is a his dBerent 

Access to notes is not publicized or made known. When parent sign forms agreeing for 
counsellor to see child, they check off ifthey want to be able to have access upon request. 
I u d y  only document date of referral and sessions down, what was done, other people 
or agencies involved. The notes are usmly destroyed when child moves to secondary 
school - my notes never go to secondary counsellor. I will forward my notes to another 
area counsellor within the district if the child moves or I change schools. 

This survey muddies up my private counselling records and notes with official student 
records and school information. I am aware that there is a danger that my records could 
be demanded by parents, the court etc. and in certain cases, my answer would be that I 
don't keep such records. 

No one seem to have a elm answer zs to wbse fights are mnsiderd first, when, for 
example, a 17 Ir old, not living with parents, wishes to keep school marks & attendance 
records fiom hidher parents. 
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Many concerns - the law does not seem clear - other counsellors are confbsed and we are 
not seeing much guidance from BCSCA - 

1 keep notes for my own benefit so I can keep track of what I've done--where I'm headed 
with indisidual students. If anyone were to came for my notes I'd trash them. 

Freedom of Information and PuSfic School Act conflicts re: access to records. I keep 
minimal records of contact only. This is error prone where many clients are seen. My 
memory is not fool prmE 

We have not allowed access other than on a "need to know" basis & always with myself 
present to interpet. Language used is carelidly monitored--"suggests, perhaps, may be 
indicative of". Concern is more notes on parent interviews, family session. Release of 

is necessary from parent if any outside agency requests info. General -- "form letter 
style" summation that a student has received Counselling Services goes out at the end of 
the school year to be placed on student's General Cumulative Record student file kept in 
hidher school. 

Very little security. 

Every school counsellor should be prepared before each new school year on guidelines for 
keeping records on clients, rights of clients etc. as they seem to change yearly or often 
enough. 

Only in that the right to Freedom of Information means that my note taking has to be bare 
facts only -- this creates recall problems for me down the road occasionally anyway. 

o I have always maintained that student files were their property and ultimately they 
must give permission for information in them to be shared. I also feel it is important to 
discuss with students the type of information they want in their files. As a result, I have 
never put information ofa  highly-sensitive nature in the students' general files. 

Good working relationships with other ministries. School counselZing presents some 
unique challenges - who is the client? I consider the student to be and am very carefbl to . . . - 

period. Any needed discussions with other ministries are 
discussed with the student ahead of time - similarly for info. shared with parent or school 
personnel. Students are irafomed at start of counselling that I must report abuse (or 
potential) of student or threat to other, or of hann to self. I would not share my 
counselling notes unless required by the court. 

Yes! What to keep, what to keep unrecorded. Where are the guidelines. Too 
counsellors are igr,orant of how to keep records & the legal ramifications of keeping & 
not keeping them. If you can help out, we'd sure appreciate it. 



ORDER NO. 1-1994 

JANUARY 1 1,1994 

INQUIRY RE: Ministry of Finance and Corporate Relations/Public 
Senrice Employee Relations Cornmission 

The applicant requested records regarding severance directives and was denied pursuant 

to Section 17; reasonable expectation of harm to economic interest. The Commissioner 

referred to section C.4.8., p. 3, in stating that a "reasonable person" would expect 

rdeasing the records woufd r d t  in ham to financial or economic interests of the 

Ministry. 

ORDER NO. 2-1994 

February 7, 1994 

INQUIRY RE: A Request for Access to Ministry of Social Services Records 

The applicant was a non-custodial parent, denied access to records of infant son, in order 

to prepare for legal case between parents. The Commissioner referred to the Manual 

appendix 6.2.3, page 3 

In cases where the parents are separated or divorced and only one parent 
has custody of the minor, ody that person may exercise the minor's righ.ts 
of access and correction. 

and, 
Where only one parent has custody ofthe minor, the custodial parent should 
provide documentary proof that she or he has custody. In the case of 
szpara;d or t i ~ ~ i d  pxents with joint mst~by of the minor, the parent 
making the request should provide proof of joint custody. 

The Commissioner also refmed to the guidelines used by the Ministry of Health wherein if 

giving information to non-custodial parent could create an unsafe situation where non- 
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s h e  information with ,'IMinis@y such information could be necessary to their 

treatment.' The Ministry of Education, it was noted, does not currently allow access to 

nun-custodial parents without the permission of the custodial parent. The Commissioner 

referred to Section 66 ofthe Ontario Freedom of Infomation and Protection of Privacy 

Any right or power conferred on an individual by this Act may be exercised.. . 

(c) Where the individual is less than 16 years of age, by a person who has 
lawfil custody of the individual. 

The Commissioner conducied in his decisions to this order that, 

The present case involves access to the records of a child of the age of five. 
I am persuaded that an older child should be able to exercise more control 
over access to his or her personal records, especially if a dispute exists 
between a custodial and non-custodial parent. I fblly agree with the 
Ombudsman's contention that a minor has privacy rights. 

ORDER NO. 3-1994 

February 23, 1994 

INQUIRY RE: A Request for Review by Mr. Gordon D. Frampton for 
Access to Survey Records held by the Department of Indian Affairs and 
Northern Development 

The applicant desired information in regards to a contract for services with this 

department as it affected his company's economic situation. The department denied access 

on the basis of Section 22. The Commissioner dlowed the denial in agreeing that the 

records contained personal data; and agreed that although the data was over 15 years old, 

ualike cabinet confidences which may be accessed after such a period, these records 

referred to personal information for which privacy still needs protection. 
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ORDER NO. 4 

March 1,1994 

INQUIRY RE: A Request for Access to Psychological Records held by 
the BC Board of Parole, Ministry of Attorney General 

The appgcant, the victim, wanted access to a report pertahkg to a stepfather, a convicted 

sexual offender for purposes of working through the data w i t h  a counselling situation. 

The third party, the offender, was present and asked that records not be disclosed. The 

Commissioner tried to work with obtaining consent with the third party on the basis of 

promoting the well-being of the applicant, however, the third pany did not wish the 

idomation disclosd. The Commissioner, on reading the records, agreed that the 

documents contained "the most intimate details" and did not accept the fact that release so 

the applicant could access them would provide any psychological benefit; the 

commissioner agreed with the psychologist who was opposed to the release. On referring 

to Section 44 (4 b) the Commissioner felt that as the release was not benefiting a larger 

number than the one applicant, there was not a strong basis for allowing disclosure. 

ORDER 5-1994 

INQUIRY RE: A Request for a Report fiom the Insurance Corporation 
of British Columbia 

An appiiwt, suing ICBC as a result of an accident, sought background information 

records made on behalf of ICBC by a private investigator. ICBC denied release of the 

records under Section 14; the record was created and obtained for existing or 

contemplated litigation. The Commkioner asked ICBC to reconsider its decision in that 

the information referred to was mostly over three years old and that "The presumption of 

greater opemess in the Act is si@cant for public bodies." 
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ORDER NO. 6-1994 

March 31, 1994 

INQUIRY RE: A Request for a Report from the ICBC 

An applicant sought access to information in a report in order to facilitate a lawsuit against 

ICBC for lost wages as a result of a motor vehicle accident. The records were refused 

under Section 14 of the Act; sobcitor/client privilege. The Commissioner allowed the 

denial of disclosure in that the dominant purpose for the creation of the file was for 

contemplated litigation. 

ORDER 7-1994 

April 1 1, 1994 

INQUIRY RE: A Request for Access to Records Relating to the Performance 
of Abortion Services for the Ministry of Health 

The applicant asked for 49 records from Everywoman's Health Centre and the Elizabeth 

Baghaw Women's Chic. He received severed portions of some of the records. Other 

records requested were found not to be under the control or in the custody of the 

Ministry. The Commissioner read the applicant's submissions and decided that the 

severing was allowed on the basis of Section 19 (1); the Commissioner felt that if the 

applicant received the information requested the disclosure may endanger or bring harm to 

the persons whose information was contained therein. 

ORDER NO. 8-1 994 

May 26,1924 

INQUIRY RE: A Request for Access to Records of the Ministry of 
Employment and Investment and the Oilice of the Premier 
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The applicant asked for release of cabinet submissions and was provided with 427 of the 

450 fines of text severed; due to Section 12 stipulations. The Commissioner ordered 

reconsideration of release and disagreed with the governments "narrow interpretation" of 

the Act adding that this Section was intended to have a broad interpretation otherwise 

government would not be operating in the spirit of the Act thus making access to 

govenunent information little better than prior to the Act's enactment. 

OfZ=ER NO. 9-1994 

May 26, 1994 

INQUIRY F3Z: A Request for Access to Records of the Ministry of Finance 
and Corporate Relations 

The applicant requested Ministry information which would explain the Treasury Board's 

denial of cost-of-living increases for non-union managers. The Commissioner ordered 

release of certain portions he identified and offered a working definition of Section 12 (1) 

wording: 

"Advicet' is a suggested course of action 
A "recommendation" is a favoured or preferred course of action 
"Policy considerations" are the issues that are to be considered before 
a decision can be reached. 

ORDER NO. 10-1994 

May 27, 1994 

INQUIRY RE: A Request for Access to Records of the Ministry 
of Socia! Services 

An applicant applied for access to the records held by the Ministry contiking his child's 

persod information. Ministry denied access under Section 4. The child's mother has 

interim custody of the child pending court orders for fural custody. The Commissioner 

agreed with not allowing access and referred to his decisions in Order 2-1994. 
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ORDER 11-1994 

June 16, 1994 

INQUIRY RE: A Request for Access to Records of the Ministry of 
Health and Dogwood Lodge 

An applicant requested records that the Ministry of Health determined were not in their 

custody or under their control. The Commissioner agreed that the Lodge may have 

policies and procedures in place that the Ministry can monitor, but that these records were 

not sufficient to establish that the Ministry had control; the records were very specific to 

the dzy to day  pera at ions of that particular Lodge. Unlike the situation in Order 7-1994, 

no contractual language existed between the Ministry and the Lodge in regards to the 

policy and procedures manuals requested by the applicant. 

ORDER 12-1994 

June 22, 1994 

INQUIRY RE: A Request for Access to Records of the Insurance 
Corporation of British Colombia 

The applicant, a former employee of ICBC, requested files in his name in the custody or 

under the control of ICBC. ICBC released severed records and some records unsevered; 

withheld others and severed due to various exceptions under the Act; as well, noted that 

some records could not be located. The Commissioner confirmed the decision not to 

release parts of the records but directed 1CBC to "make all reasonable efforts to locate 

allegedly missing records. " 

INQUIRY RE: A Request for Access to Records of the BC Police 
Commission 
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The applicant, a newspaper reporter, requested records of complaint files involving 

municipal police officers. The applicant was offered a limited summary at a cost of 

$241.80 for processing the information; the applicant rejected this offer. The applicant 

requested the Information and Privacy Commissioner review the decision on the basis of 

Section 25, in that the public interest in the information was clearly paramount in this case. 

The Commissioner ordered disclosure of the information with severed personal 

information that would avoid unreasonable invasions of privacy. The Commissioner 

concluded that "the public body considers the broader interest of public accountability that 

may be demonstrated by disclosure of the requested information." 

ORDER 14-1994 

June 24, 1994 

INQUIRY RE: A Request to Review a Decision of the Ministry of Aboriginal 
M i r s  

A MLA requested the "BC Financial Review" fiom the Ministry and received severed 

information. Under Section 16 and 17, the Commissioner stated that the Ministry had the 

right to sever and withhold information even though the data was two years old it was still 

relevant and meaningfitl. 

ORDER NO. 15-1994 

INQUIRY RE: A Request by Wellington Insurance Company for Access to 
Records of the Insurance Corporation of British Columbia 

Commissioner upheld the decision in stating that the records was both "commercial" and 

" h c i a l * "  
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ORDER NO. 16-9994 

July 8, 1994 

INQUIRY RE: A Request for Access to Records of the Insurance Corporation 
of British Columbia 

An applicant requested an ICBC insurance claim file as there was a concern for its 

accuracy. Some information was withheld and some released severed; Sections 14, 15, 

16, and 22 were given as the basis for denial of access. The Commissioner confirmed 

non-release and stated that "any work done by ICBC in settling claim must be done in 

view to litigation. " 

ORDER 17-1994 

July 1 1, 1994 

INQUIRY RE: A Decision to Release Records of the Ministry of Education 

An applicant, a teacher, requested her own Ministry file and was provided with the file 

except for a third party letter written 20 years earlier by parents &a student the teacher 

hzd taught had written. The teacher desired access Secause she had subsequently lost her 

job after the letter had been written. The Ministry denied access in stating that the letter 

had been suppzed in confidence; the third party objected to release, all parties lived in a 

small town and release of the information would make the situation awkward, the teacher 

already knew of the identity of the parents. The Ministry decided to disclose and sever 

portions. The BCTF argued that "personal information protected is the personal 

information of the third party not of the applicant. Disclosing personal idormation about 

the applicant to the applicant does no harm to the privacy of the third party. The 

Commissioner ordered the unsevered release ofthe record because, unlike order 14-1994, 

the record was largely about the applicant. The Commissioner noted, "Whatever the 

standards of the particular school district in 1973, the idea that persons complained against 
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should not receive copies of written allegations made against them does not accerd with 

tbe standarcis ofthe i9Wktt 

ORDER 18-1994 

July 21, 1994 

INQUIRY RE: A Request for Access to Records of the Ministry ofBealth 
and Ministry Respomible for Seniors 

The applicant requested copies of contracts between the Ministry of Health and the 

Ministry Responsible for Seniors and Everywoman's Health Centre and the Elizabeth 

Bagshaw Women's Clinic. The applicant received records with names of employees and 

dhics severed. The applicant felt &A since the activities of the clinic involved public 

monies, then the activities therein were to be considered public activities. The 

-C-ommissioner confirmed the decision not to disclose the information under Section 19 

(I), in that the applicant couX be perceived to threaten anyone associated with abortions 

as the applicant was invoked in the anti-abortion movement. 

ORDER NO. 19-1994 

July 26,1994 

INQUIRY RE: A Request for Access to Records of BC Transit 

An applicant requested copies of contracts between BC Transit and Bombardier 

Incorporated, a company that supplies parts and services for skirtimg. BC Transit denied 

amxs due to Section 21. The ComGsioner agreed with denying access however noted, 

"I would prefer such claims of confidentiality to be more explicit in future so as to put all 

parties to a contract on appropriate notice." 

ORDER NO. 20.1994 

August 2 I994 
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IXQUIRY RE: A Request for Access to Records of the Ministry of 
Att f inwy f2-an~1-d a =...r* -.- ---aw- 

A child counsellor, therapist, applied for records involving a case of suspected child abuse. 

The abuse was alleged against the owner of a day care centre wherein the child of the 

therapist's client attended. Included in the records was a report of the applicant's 

professional handling of the matter. The applicant argued that the document related to 

himself and the issue and asked for the return of copies of his resume and audiotape made 

by the cfiild's mother of a therapy session between the child and the applicant. The 

Ministry denied access. The Commissioner agreed that the documents not be released 

pending an upcoming trial but asked the Ministry to reconsider access to the records 

prepared by the parents and who had already consented to the counsellor viewing the 

records. The Commissioner stated that the applicant should submit his version of the 

situation and that this submission be attached to the original Ministry record. The 

Commissioner noted "Upon review, the idonnation appears to consist primarily of 

opinion. While one can correct html information on which an opinion is based, one 

cannot 'brrect" an opinion. " 

ORDER 21-1 994 

INQUIRY RE: A Decision to Withhold Records of the Ministry of Health 
and the Ministry Responsible for Seniors 

An applic;ant requested a copy of records regarding funding of the hglewood Private 

Hospital. Tk appticant was concerned with the care provided therein, as accessed by his 

ma&erI in '&&a af&e iarge sum ofpbiiif: money provided to the hoSP;td. ?"he app'licant 
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release the records but noted that "in future cases I would hope to receive more explicit 

proof on this matter of expectations of confidentiality. " 

ORDER NO. 22-1994 

September 1, 1994 

INQUIRY RE: A Request for Access to Records of the Workers' Compensation 
Board of British Cobmbia 

INQUIRY RE: A Request to Review a Decision by the Workers' Compensation 
Board of British Columbia to Disclose a Record 

The United Food and Commercial Workers ofBC requested access to records regarding 

WCB's position with Safeway and Ovemaitea and Save On Foods stores. The 

information was denied under Section 21. The Commissioner ordered WCB provide 

access to all records repested by the applicant and stated that "the infomtion was 

5nanck.l but not explicitly or implicitly supplied in confidence." 

ORDER 23-1994 

September 16,1994 

INQUIRY RE: A Request for Access to Records of the Criminal Justice 
Branch of the Ministry of Attorney General 

A request by three separate parties for access to the background records used by a special 

prOSeclEting attorney, MIMr. Richard Peck, in investigating Attorney General Colin 

Weana rm in regards to allegations of signing a fafse fidavit and attempting to obstruct 

to proseme in this mattermatfef Nlr. Peck% sirrteen page report was made public in an effort to 

retain public confidences in the office, but under Section 14 and 15, the investigative He 
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was not made public. The Commissioner confirmed nondisclosure as the file contained 

T V ~ ~ S S  ~ t z ~ t c ~ m t ~  =i3 ~ O C U X ~ ~ S .  

ORDER 24-1994 

September 27, 1994 

INQUIRY RE: A Request for Access to Records of the Ministry of Health 
and the Ministry Responsible for Seniors 

An applicant, a reporter, requested a list r3f severance packages awarded to non-union 

employees of University Hospital. The access was denied under Section 22 in that 

disclosure would be an unreasonable invasion of privacy. The applicant argued that 

Section 22 creates an absolute requirement to disclose as the Hospital, although not a 

public body under the Act, but was publicly funded through block tixiding and thus 

received 85% of its monies in public funding. The Commissioner agreed and ordered 

disclosure on the basis that the public has a interest in knowing how public money has 

been spent. 

ORDER NO. 25-1994 

September 27, 1994 

INQUIRY RE: A Request for Access to Records of the Insurance Corporation 
of British Columbia 

This was the second inquiry arising &om a request by the applicant for a copy of the 

investigative report in the custody of ICBC. In Order 5-1993, the record was severed, 

now under Section 22, a third party objected to the disclosure of one document. ICBC 

severed personal information and released the severed version. The Commissioner 

mIlfirmed nondisclosure in considering that the third party advanced a good case, "the 

applicant has received h o s t  every word of the record in dispute, except for identifying 
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details of a particular 3rd party, who is concerned about vengefid actions and sdety 

2 
ORDER NO. 26-1994 

October 3, 1994 

INQUIRY RE: A R-equest for Access to a Record of the BC Hydro and 
Power Authority 

The Oilice & Technical Employees' Union requested access to a contract between BC 

Hydro and Westech Information Systems, kc .  Access was denied under Sections 17 and 

21. The Commissioner agreed that severed information meets the requirements of non- 

disclosure under Section 21 exceptions. 

ORDER NO. 27-1994 

October 24, 1994 

INQUIRY RE: A Request by The P r o w  for Access to Suicide Records held 
by the Ministry of Health and the Ministry Responsible for Seniors 

A reporter requested access to the investigation reports into the suicide of a female 

adolescent under the treatment of the Maples Adolescent Treatment Centre. Under 

Section 22, the Mini* withheld the majority of the record. When the reporter made 

another request, access was denied under Section 80 in that the coroner's report was 

pending. The applicant requested review of the Ministry's decisions in light of public 

interest in the matter. The Commissioner stated that the test set down in Order 24-1994 

meets the concerns expressed by the a p p l i w  the Commissioner agreed it was a matter 

of public concern, but stated that it does not "sufltice dbr public scrutiny." The 

COIMniSSioner severed the records himelfaad tried to "strike a batance between openness 

and privacy,," adding W "the Act makes it quite dear that privacy rights do not 

automatically end when a person dies." 
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ORDER 28-1994 

November 8, 1994 

INQUIRY RE: A Request for Access to the Identlfl of the Author of a Letter 
to the Motor Vehicle Branch of the Ministry of Transportation and Highways 

An applicant requested copies of his file, and was interested in a physician's letter that 

stated the applicant ought not be allowed to drive. The Ministry withheld some 

information on the basis of effect to the third party; all information was released except 

for the identity of the physician. The Commissioner stated that it is the responsibility of 

the Information and Privacy Commissioner to determine "whether 3rd party opposing 

disclosure has legitimate grounds for fearing a hostile response from an applicant.. .the 

standard of proof that I require is a balance of probabilities. Further, I do not require that 

the proof of violence be actual as opposed to potential." Like Order 18-1994, the 

Commissioner confirmed the decision not to disclose on this basis. The Commissioner 

fbrther recommended the Motor Vehicle Branch develop a set of guidelines that sets out 

fair information practices for hture dealings. 

ORDER 29-1994 

November 30, 1 994 

INQUIRY RE: A Request for Access to Records about Cypress Bowl Recreation 
Ltd., held by the Ministry of Environment, Lands and Parks and the Ministry 
Responsible for Human Rights and Multiculturalism 

The applicant, the Planning and Program Manager of Cypress Bowl, requested a detailed 

list of records held by the Minishy in respect to its Park Use Permit. The Manager 

referred to the Attorney General's comments in introducing Bill 50 for second reading: 

".-.The philosophy underlying the FOI provisions is that government is the public's 

business and the public has a right, with certain necessary exceptions, to have ready access 

to information in the hands of government or government agencies." In deciding the case, 
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the Cornmissioner allowed severarrce of one document and nondisclosure of another; 

add'&, &e @der 20-1994, that % p u b h  body nomzdy must undert,ike 8 he-by-he 

analysis of an entire record. " 

ORDER NO. 30-1995 

January 12, 1995 

INQUIRY RE: A Complaint fiom the Radio and Television New;. Directors 
Association of Canada concerning the handling of a request by the Ministry of 
Attorney General ax! the Eezrch Fees that the Ministry Proposed to Charge 

The Radio and Television News Directors Association requested information on alleged 

surveillance of the New Democratic Party convention; feeling that access to information 

stating that one political party was spending knds spying on the activities of another 

political party was important information for the public; as the RTNDA is a nonprofit 

society it stated that search fees should be waived. The Ministry was criticized for 

minimal efforts at searching for the information and extending over the time limit; 1 1 

months later the Ministry said there were 309 additional boxes to search at a quote of a 

iiiifximum fee of $6,900 ifthe mtke search were necessary. The Commissioner 

admonished the Ministry of Attorney General for poor documentation of their search 

efforts. The Commissioner stated that in order for a fee to be waived, the appropriate 

waiver must be applied for and thus not in need of a remedy here. The Commissioner did 

add that he was of the belief that the records would not be found in existence anyway. 

ORDER NO. 31-1995 

INQUIRY RE: A Request for Access to Records of the Office of the 
filitic Trustee ofBrit& Columbia 

A deceased woman's mother requested access to information on her daughter's committee 

Bed with the Oflice ofpubiic Tiustee. The executor and committee was the same-sex 
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partner of the deceased woman. Thus although the mother was the closest living relative 

of the deceased, she was not the executor as per Section 22, or the personal 

representative. The Commissioner ruled that a same sex relationship was like a marriage 

relationship thus the executor could also be considered the "nearest relative." The 

Commissioner ruled that the same-sex partner has the right to control the deceased 

woman's personal information because she was the executor. The Commissioner stated 

that "'The nearest relative' is not entitled to access a deceased person's information where 

a 'personal representative' has been chosen by the deceased." He also added, "This reflects 

the principle of information selfaetermination that is, and should be, at the heart of aU 

privacy protection regimes. " 

ORDER NO. 32-1994 

January 26, 1995 

INQUIRY RE: A Request for Access to Complaint Records of the 
Employment Standard's Branch of the Ministry of Skills, Training and 
Labour 

A company against which unfair labour practices were alleged requested records of the 

employees lodging the complaint, The records had personal information severed from 

them prior to being release to the company. The Commissioner withheld the documents 

under Sections 14, IS, 21, and 22; adding in reference to Section 22, that "the harm to the 

complainants' privacy more than outweigh the interests of the [company]." 

ORDER NO. 33-1994 

INQUIRY RF,: A Request for Access to Records about the Premier's C o u d  
on Native Affairs 

The applicant, a MLA, requested records held by the Premier's Council. Some records 

were released and some were rdeased severed under Section 12, &met confidences. The 
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Public body severed only one or two words, the references to which part of government 

brought forward specific recommendations to Cabinet. The Commissioner upheld the 

decision but added his displeasure, 

I reluctantly accept that a strict iqterpretation of Section 12 (1) of 
the Act allows such a severance, but the actual severance is so 
non-reveating as to run the risk of bringing the process into disrepute. 
I would have wished for a less tecbcal application that would be more 
in keeping with the spitit of the Act." 

ORDER NO. 34-1995 

February 3, 1995 

INQUIRY RE: A Request for Access to a Record held by the Ministry 
of Transportation and Highways, being a Letter of Complaint about the 
Applicant written by the Applicant's Neighbour 

The applicant requested access to a letter written to the Ministry in complaining of his 

activities. The Ministry withheld the entirety of the letter although the third party's 

identification was known to all parties, the third party did not consent to disclosure. The 

Ministry stated that disclosure was withheld under Section 22 as the information provided 

by third parties was supplied in confidence. The Commissioner did not determine that the 

letter was supplied in confidence, stating "I prefer evidence that there were mutual 

expectations of confidentiality at the time of information collection and, firthennore, that 

public bodies had good reasons for accepting such information in confidence." The 

Conunissioner, supported by the Manual, Seetion C.4.13, pp. 3 1-32, explained his strong 

feefings on this issue: 

1 am of the opinion that individuals have, and should have, fbll rights 
8f a w e s  t~ mm1Inidom made h u t  them to public bodies for 
the purposes of making a complaint.. . 

... release of this letter may serve to d a t e  the contlct.. .but at 
least it will level the playing field.. . 

In my view, writers of letters of complaint should prepare their 
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contents with a normal and realistic expectation that their views 
may become known to the persons they are complaining about. 

The Commissioner ordered full disclosure of the letter of complaint. 

INVESTIGATION REPORT 

lNV32STIGATION P94-00 1 

April 27, 1994 

Public Service Employee Relations Commission 

A MLA, in response to a request for inlormation, was provided records by PSERC that 

disclosed information on nine persons that amounted to unreasonable invasions of 

personal privacy. The Information and Privacy Commissioner reviewed the documents 

released and agreed. Recommendations included: one staEperson to review all outgoing 

correspondence and records for potential disclosures that might be unreasonable invasion 

of privacy; all requests are to be treated the same; inservice training needed; internal 

disciplinary measures be taken; and a general apology issued. 

INVESTIGATION REPORT 

INVESTIGATION P94-002 

April 29, 1994 

Insurance Corporation of British Columbia 

BCTV obtained ICBC files found on site of a movie/TV production company in use as 

props for various productions. ICBC had contracted Paperboard Industries Corporation 

for destruction of the files containing personal information. North Shore Studios 

approached Paperboard Industries to obtain files for props and were given 36 boxes to be 

r m e d  &er use. North Shore Studios were found to have used the files in various 

movie and television productions and to have discardzd some of the files; some of the 

boxes have been recovered other will never be recovered. The Commissioner's office on 

checking ICBC's mat filing methods found a 10-12% inaccuracy of fXe placement; 
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therefore KBC was not always certain which files had really been destroyed. Under 

tracked, not just the box into which files were supposedly placed. On the Commissioner's 

recommendations, ICBC has instituted a process of on-site shredding and thereafter off- 

site recycling. The Commissioner concluded: 

All public bodies should consider implementing on-site shredding of 
sensitive files and records.. .The diiculty of preventing future 
unauthorized disdosmes of sensitive files requires public bodies to 
retain custody of files and records until the paper has been reduced 
to unreadable form, or arrange for other secure disposal methods. 

INVESTIGATION REPORT 

INVESTIGATION P94-003 

May 5,1994 

Release of Personal Information by the Forensic Psychiatric Services 
Commission of the Ministry Responsible for Seniors 

P 

A complainant requested his file and was released personal information about his victim 

&om sexual assault. The files were released after two health care professionals reviewed 

them and decided that no harm would arise, the victim's personal information being 

outdated. The Commissioner reviewed the Ministry standards for access and protection of 

privacy through informal channels of requests for records. The Commissioner 

recommended: staff'training, uncertain disclosures should be referred to an area contact 

person, records should be reviewed for unreasonable invasion sf privacy not just in 

accordmce with provisions of harm. The Commissioner concluded, "The thrust of the 

Act is to promote accessiiility of information, and it is not my intention that the Act 

shodd replace infonnal processes for access to personal information that are working." 



Gear Parent/Guadian: 

-=7 inrs htter is being sent to you to let you know about changes to the process of 
collecting student infomatian. As you know, infarmtion is collected on 
students when they evd in shoo ls  and when fiey change schools. AU of 
this information is collected by the school or the dis.trict and a very s a d  
amount is coIlecied by the hiinistry of Education. The dormation the 
&&&try collects from xhools about studmts b authorized by the S c b l  Act 
(setion 99) and Ministerial Order M.Z3S/92 

Idormation collected by tho Ministry* includes student name. gender, birth 
date and place of birth, p r i m q  language spoken at home, and pmgram/grade 
particpation. The hiinistry uses thjs information to deternine program 
level funding, to pian and evaluate programs, t3 prepare transcripts and 
forward them to postmondary institutions on students' behalf, and to 
conduct periodic enrolment audits, to sample students for provincial 
asjejsmentsi smeys, and other related research. 

year there are bvo changes you should know about. The first change i s  
that ail students in B.C. will be given a Personal Education Nunber VEX). 
This number will be assigned by the Ministry, md the school should know 
l .  ..mh uic: nu~ruer fer each. ~f its stud=.% = h u t  F&ZUL.I~ 1994- YOU -Nil1 be 
told the number if you ask for it. The PEN will become a part of the 
information every school kegs for all of its students. It will be attached to 
every student's Permment &dent Record card. 

The second change is thzi the new Freedom of Infomation and Protection of 
Privaw Act (Bill 50) regulates how student information is colleded, how it is 
med, knd how it i; protected from misuse. The leg'slation aura that you 
are infcrmed about the data being collected and the purposes for which it will 
be used; the student level data will be d for only those purposes stated. 
The School Act also contahs strong p:ovisions for *h protedon of student 
data. The attached brochure provides-additional information on both Bill 50 
and the PEN. 

If you have any questions about the collection of student information, please 
co;-.tae 

disbici contact name, telephone * 



Ministry of Education and Ministry Responsible for 
Multiculturalism and Human Rights 

Appendix 2 

Draft Ietter to parents andlor guardians of students 

Dear Parent/Guardian: 

This letter is being sent to you to let you know about changes to the process of 
collecting student information. As you know, information is collected on 
students wher. they enrol in schools and when they change schools. About 
150,000 students (24%) change schools every year. A11 of this information is 
used by the school or the district and a very small amount is stored by the 
Ministry of Education, which povides transcripts (32,000 annually), grades, 
and program level funding. 

This year, there are two changes you should know about. The first change is 
- -  that a11 students in B.C. will be given a Personal Education Number (PEN). 

This number will be assigned by the Ministry of Education and Ministry 
Responsible for Multiculturalism and Human Rights. The school should 
know ihe number for each of its new students about February, 1994. You will 
be told the number if you ask for it. The PEN will become a part of the 
information every school keeps for all of its students. It will be attached to 
every student's Permanent Student Record card. Several other provinces 
(Alberta, Manitoba, Saskatchewan, Ontario, Quebec and Newfoundiand) all 
use such a number. 

The second change is that the new Freedom of Information and Protection of 
Privacy Act regulks  not only how information is collected but also how it is 
to be protected from misuse. While the legislation does not formally affect 
school boards until next year, we act as agents of the Ministry in some aspects 
of record administration and management. In order to collect the 
infomation on students, you and they need to be told how the information 
will be used. The list beIow shows how the information is used. The 
legislation strictly prohibits the use of information for any purposes unrelated 
to, or inconsistent with, those listed below. 

The schoo1 andlor district uses the information to: 

compile statistical analyses of student movement and performance 
using unidentifiabk records; 

* send student records to educational institutions and/or the Ministry; 
and 
perform administrative functions such as timetabling, attendance, 
emerptcy contacts, reporting, and generating traflscripts and awards. 

N.B.: other purposes to be completed by school/district. 



Provlnce of Ministry of Education and 
M i  Resrclnsible for 

British Columbia Muit!c~&ra', a and ~ u m m  RIGP~S MEMO 
a 

June 25,1993 

District Contacts 

I Fretdom of Information and Pmted ion of Privacy Act (Bill 50) 

1 Further to the request for additional ulrmatioatian on Bill 50 refer ta the atached: 

A sinlplSd sample letter to parenis/guardians which should be used as notice in 
September of the -ud data collection cycle. You may wish to make minor changes 
a this ietter but Biii 32 requins this type of id~rmation @ k sent to 
parents / guardiw. 

A brxhure of idannation to be hduded as an attachment to the above. 'h two 
pages can be cvird bd-tc~back to d e  a singk page brochure. 

A sample letter which should be wed to notify toaches of the annuli data collection 
(make minor changes if you wi+i.t). 

.A backgrcunder of information to be included as an attachment tc the above letter to 
teachers. 

And M y ,  a =pLe covedng letter w k k  couid be ser.t to schocl principals 
desmiing the three memos above. 

If you require further assisance please do not hesitate to telephone Da-xy1 Hammond @ 
356-2440, yr(athy Cordnez d 356-2441 or Eulah Mills-Ciment @ 3S6-0255. 

Ray Empg~ingham 
A s i s s t  JXecDirector, Data Systens Mma~ement 
Lafornation Services E3rmCf.r 
telephone 356-2438: fax 336-0277 



Student records: Their Use and Protection 

The Ministry asks scltoo! &tr;;& to pravide basic information (name, gender, 
place of birth md b@tt date) dmg with p r h q  language spoken at home 
and program/grade partidpaiicn. 

What does the W s t r y  use the information for? 

- The data is wed to h p v e  tke accxacy of funding decisions; the Ministry 
transfers b d s  to school distrirs based primarily on the numumber of students 
enrolled, including the ride ?allkg various ~ r o g a m s  of study. The 
-Ministry Elfso uses the data tc ?Ian and eahate  programs, to prepaxe 
transcripts and forward th- b post-seccndary institutions upon request of 
=*dents, to conduct periodic ~ ~ u i o l e n t  audits, to sample students for 
Provincid assessments /y~r;a.s a d  other d a t e d  research. 

What authority does the Ministry have k, collect this data? 

How does the ,Ministry pro&& the individual student data? - 

Is &ere any other privacy protection? 







The g o v m e r t t  must observe strict standa:ds about how it collects, uses and 
discloses iniarmation about people. We nut tell you what data we collect 
and what we are going to us2 it for. 'Rus is the m w n  for this brochure. 

What is a Personal Education Nrtmber (PEN? 

This is the second to tfie student data c~lie&on system this year. 

Tne f EN is a nine digit ntlzntlznber that will be assigned by the Ministry to eve7  
student in a B.C. elementary or secondary schcol. All students, including 
those taking cocespondence and/or in an adult ducation pfograrn will be 
assigned a PEN. Every s t d e n t  will keep their PEV to hdp then access 
education sexvices over time. 

How does a student get a PEN? 

The ,thistry wiU provide a nurn'5er for each skdent and the school district3 
will assign it to the appropriate school records, such as transcripts or the 
sermanent s t d e n t  record. Students will kq the same.PEX even if they 
Have xtcol early and return some time later. TIE &st batch of PENS will IX 

assiped early in 1994. 

What are he benefits of the EN? 

The PEN wil! have many uses. Studex-& and theii parents/guardians wiu be 
able to transfer acadenic records mcre efiicktly wher, they b g e  schools 
or appiy to a postsecondary bstitution. hbout ?j0,000 B.C. students d w g e  
s&wf each yea. 

the student's PEN be confidential? 

In your school district, the fct1lowing inditidual will be able to help you if you 
ha& any questions: 



Wha? are the benefiis of the study? 

ti.= a ~ i o v . e n t  ard dxat ion actim"ties of forner stu&nk, h i .  moverpent 5 &e 
yi, && minions cf , w o n d q  and post-secondarp education, w.d the kdu- 

sat bave &ape dedjiuns in lib; 
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