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ABSTRACT

This thesis examines how the production of new and bgtter
information can bé encouraged in a market ecqﬁ@my while
preserving a public interest in unfetteregnaccess to factual
infofmation essential to politicai and economic procésses. The
question is studied in relation to the méfket in news and
market-information, an area of economic activity transformed by
the application of advanced information/communication
technology. |

The market is analyzed within the broad framework &f the
structure-conduct—peerrmance~paradigm'afawn'from the industrial
organization field.‘The news and market-information market is in
the midst of a period of. dynamic growth..There is no evidence of
market failure or the unambiguous exercise of market power that
would require immediate government intervention.in the form of
strengthening private property rights,_regulation, or structural
reform. A number of tendencies that may result in future market
concentration and adverse impacts on access to public-domain
information are identified. |

Private property rights to news and market-information are
examined in relation to historical evolution in common-law
jurisdictions as well as the current Canadian copyright revision
process. The common-law tradition is found to be one of -
interpreting the scope of statutory copyright law barsimoniously”

with respect to news and market-information and related factual

information. The courts have attempted to devise limited forms

iii
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of propérty rights for these pfqducts. The copyright revision
proposals.uhder consiaeration_by the Canadian Parliament on
_coﬁputer-based information storage and retrieval s§§tems have
the potential of strengthening private propertyr?ghts to all
factual information, including news and market-information. This
form of government intervention is inappropriate for the news
ana market-information market and can only have.negative
implications for end-users, market structq‘e and\public—domain
information. It is proposed that factual {nformation be excluded
from copyright protection, and that public policf be directed to
the design of property rights that allow unhindered use and
further processing, yet preserve sufficient incentives for the
production of new and better information. |

The relevance of the study and 'its findings to the general
ingquiry on the nature and implications of the information |

society is briefly discussed.
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I. Introduction f/

The world, or at least the portion made up of advanced

l

market economies, is said to be in the midst of an 'information
revolution' or entering an 'information age'. Countries such as
Canada are said to be on the verge of becoming, or said to have
already become, 'information societies'.'! Whatever be the

veracity of these claims,? it is difficuit to deny that a

{
f

tremendous expansion of activities in thé information.field is
underway. Economic activity related to the supply, processing
and tgansmiésion of information appears to have moved into a

pivotal position in the economy as a whole.?

E.g., Kimon Valaskakis, The Information Society: The Issue and
the Choices: Integrating Report, Phase I GAMMA Information
Society Project (Montreal: GAMMA, 1979); Shirley Serafini and
-Michel Andrieu, The Information Revolutlon and Its Implications
for Canada (Ottawa: Department of Communications, 1980). For
more global pronouncements, see, Daniel Bell, 'The Social
Framework of the Information Society,' in The Computer Age: A
Twenty-Year View, eds. Michael L. Dertouzos and Joel Moses
(Cambridge MA: MIT Press, 1980), pp. 163-211; Simon Nora and
Alain Minc, The Computerization of Society (Cambridge MA: MIT
Press, 1980); and Marc Uri Porat, 'Global Implications of the
Information Society,' Journal of Communication, 28(1) (1978):
70-80. »

2 For cogent critiques, see, Krishan Kumar, Prophesy and

. Progress: The Sociology of Industrial and Post-industrial
Society (Harmondsworth: Pengu1n, 1978);: and William Leiss, 'The
Information Society: A New Name for Some 0ld Tricks,'
unpublished paper, Simon Fraser University, 1982.

' See, for example, 'What's Bad for IBM Proves Bad for Market,'
Globe and Mail 14 June 1985, p. B1--

The New York Stock Exchange suffered its biggest losses
of any day in more than six months as a poor profit
forecast from the world's largest computer company
created fears that the US economic outlook has worsened.



Governments are committing large sums of public money to

information-related activities such as videotex and the
fifth-generation computer. Information technology companies have
become the glamour stocks of the 1980s.

‘It appears that the advanced market economies, and p0551bly

other countries too, are in the midst of a major wave of ‘

I

investment in 1nformatlon related activities. The massive
investments in the 1nformatlon fac111ty septor (computers,
satellites, the Integrated Services Dlgltal Network 1in
telecommunications, etc.) are well known.%ghere has been a
concurrent, but less visible, wave of investment in information
production and dissemination activities. Leaving aside growth in
fold' information industries such as the film/video industry,
~entirely new industries such as data—processing and online
database services:-have been greated within the last few decades.

Concomitant with investment, more information-related
activities are being brought w1th1n the sphere of commodlty
exchange. The most obv1ous exa;bles are user- fees for llbrary
services and the granting of dlstr;butlon rights to government
documents such as transcripts of regulatory hearings to
commercial firms.® Many companies have found it more

*{cont'd) Canadian share prices followed the trend.

* See, for example, Marilyn Killebrew Gell, 'User Fees:I' and
'User Fees 11,' Library Journal, 104(1) (1 January 1979), pp.
19-23; 104(2) (15 January 1979), pp. 170-73; and Herbert I.
Schiller, Who Knows: Informatlon in the Age of the Fortune 500
(Norwood, NJ: Ablex, 1981), pp. 47-78.




cost-efficient to contract out services‘su¢h as data processing.
Industries have been thrown into turmoil. Witness the |
transformation of the US felecommuhications industry, where the
yorld's largest company was broken up and aﬁ upstart competitor, -
MCI Communicatioﬁs, hés éntered\into an alliance with the giant
of_the‘computer industry, IBM. Dun & Bradstreet, an esfablished
US credit information company, acquired Datastream PLC, a
leading British business information online database firm, and
A.C.ﬁNielson, the leading audience research firm in the US,
within the space of a few months in 1984. Dow Jones, the leading
US business news company, acquired control of Telerate, one of
the two leading market information firms in the world, in July
\J1985. This year also saw the demise of the smaller of Canada's
news ageﬁcies, United Press Canada, aﬁd the filing for
profection under the bankruptcy laws by_United Press
%International, the ﬁransnational news agency. UPI is the only
competitor the Associated Préss has in the United States media
news market. |
These changes are also being reflected at the level of
policy. United States international information policy rhetoric
was, until very recently, basgd entirely on the doctrine 6f free
flow of information, a doctrine that presupposed costléss,‘

«
universally available information or information as a public

good. In recent pqlieYHSEatements, especially in relation to the
nascent trade-in-éervices debate, the US has begun to shift

toward a concept of free trade in information, which presupposes



information as a cbmmodity, or a private good.5 The United
States is beginning to move from a position of castigating
nations that hindered the inflow of American information.
products to one of gxerting pressufe on foreign countries to
restrict those flows by enforcing private property rights to
infofmation products, as in the case of reception of satellite
transmissions 1in the Caribbean. Here, the US went to the extent
of making aia and trade fécilities conditional upon government
action to prevent the receptién and distribution of unscrambled

video signals from US satellites.®

Objectives

This is a study of a new information market in the process
of growth. The principal objective is that of contributing to an
understanding‘of changes in institutional relatfohshipﬁf—both
economic and legal—-accompanying the introduction of the new
information technologies. The description and analysis of.
institutional relationships being established in an almost

entirely new area of -economic activity based upon the

5> See, Unlted States Trade Representatlve, US National Study on
Trade in Services, December 1983; and Geza Feketekuty and
Jonathan David Aronson, 'The wOrld Information Economy,' in The
World Economy (London: Trade Policy Research Centre, 1983). See
also, Joan Edelman Spero, 'Information: The Policy Void,
Foreign Policy, No. 48 (Fall 1982): 139-56.

¢ Comments of David Markey, [US] Assistant Secretary of Commerce
and Administrator of the Natlonal Telecommunications and
Information Administration, in 'Proceedings of a Conference on
"Policy Issues in the Canadlan American Informatlon Sector,
Montreal, 17-18 November 1983 p. 24. .



convergence of advanced computer and telecommunicatioﬁs
technology can serve to complement, and possibly even ¢orfect,
the more global analyses of the information society. Micro |
studies such as the present one can also be helpful in framing
useful research guestions for the study of impacts of
information and communication technologies both at the micro and
macro levels. An attempt is made to identify a'humbef of broad
research questions flowing from the'sﬁecific findings of this-
research.

The submarket in news and market-information of the online
‘database market has beeﬂféelectéd for analysis. The key
distinguishing chéracterigjic of news and market-information
products is the epheme:aliéy of their commercial value. The ¥
primary commercial value of this informatigp }s lost in a matter:
of minutes.:This necessitates the fullést utilization of the
rapid information processing and disseminating capabilities that
aré the hallmarks of the new computer and communication
technologies. The term, ‘newg', is used in tbis thesis to denote
news agency feports ('spot' news) and similar material with a
high degreé of ephemeral-value. News in newspapers, magazinés,
etc., are excluded from the definition. |

An attémpt 1s made to analyze economic relationships ané
tendencies in the news and market-information market within the
broad framework of the structure-conduct-performance paradigm of

the industrial organization field in economics. This market has

not been hitherto subject to systematic analysis. The potential



of economic analysis of iﬁformation industries and markets is
only beginning to be explored in the communication field and it
is hoped that this study will contribute to the development: of
this aspect of ‘communication research.

The central question that is addfessed in this study is how
economnic incgntives to produce new and better information can be
balanced against the need to ensure unfettered access to that
information, especially where the information is of a factual
nature and of vital importance to political and economic
pfocesses. The analysis of economic relationships and tendencies
in the news and market-information market provides the context
within which the public pdlicy'questioh of how best information
production and dissemination can be encouraged through the

proper design of privafe property rights can be discussed.

Reasons for Undertaking Study

.Interest in the social impact of the new information and
communication technologies led to the undertaking of this study.
Much has been written, both laudatory and‘critical, on the
implications of the present wave of investment in these
technologies at a 'global' level. Broad conceptualizations have
merit, but need to be kept in contact with reality; broad
generalizations and abstractions must be informed by, and tested
against, studies of concrete processes oh the ground. This study
was conceived as a micro study of the manner in which the

information society is being established, with emphasis on



institutional relationships.

It was hoped that this study could enrich the investigation
of the social implications of new info;mation technologies in
the areas oprublic-domain information, differentiél access to
information and effects on negotiation-type relationships, and
other areas such as vulnerability.‘The limited scope of this
'study.precludes Zhe drawidé of firm conclusions on thesé broad
issues. Its contribution is in helping to sharpen the focus of
the reqearch questlons. ’

The thesis examines the news and market-information segmenf
of the larger online database market. The online‘database
industry iﬁ one of the new spheres of economic activity
engendereg by the current wave of investment in information and -
communication technoiogies. Worldwide sales of online database
products were estimated at US$2 billion in 1983.7 This fiqure
must, however, be seen in relation to the total sales of other
industries such as the data processing services industry which\
amounted to US$40 billion in that year.® Another estimate placeé
fhe total revenues from delivery of information in computerized
form in the United States alone, at US$3.2 billion,?®

7 Georges Anderla, 'The International Data Market Revisited,
Report prepared for Second Symposium on Transborder Data Flow
OECD Committee for Information, Computer and Communications
Poligy, Paris, 1983, p. 5.

¢ Ibid., p. 7.

® A.C. Nielson Study cited in 'Publishers Go Electronic,'
Business Week 11 June 1984, p. 90.




Though small, the online détabase industry is expanding at
a faster rate than conventional publishing and, indeed, the
economy as a whole, The OECD paper reports the results of
several studies which, though varying widely, all anticipate’
annual average groﬁth rates of over 18 per cent.'® The A.C.
Nielson study predicted growth rates of 25 per cent é;year in

the United States.'' A tabulation done by the IDP Report

newsletter showed a growth rate of around 40 per cent a year
since 1980.'2? The Canadian online datébase market is estimated
to be growing at a some&hat slower pace. The market, estimated
to be worth $41 million in 1984, was expected to reach $45
millioﬁ in 1985.13

The importance of the online database industfy lies in the
fact that it is an almost entirely new sphere of economic
activity based upon advances in,. and the convergence of,
computer and telecommunications technologies, the prime source
of excitement over the emergence of an information society or an
information age.

The news and market-information market is new, yet old.

Ephemeral-value information for the mass media ('spot' news

' Anderla, 'The International Data Market,' p. 11.
" 'Publishersto Electronic,' p. 90.
2 Efrem Slgel et al., The Future of Videotext: Worldwide

Prospects for Home/Office Electronic Information Services (White
Plains, NY: Knowledge Industry Publications, 1983), p. 34.

'3 'Growth in Use of Data Bases Healthy but Not Revolutionary,'’
Globe and Mail, 1 March 1985, p. R19.




reports) and business (such as stock and’commodity market
information) "has been supplied for over one hundred years by
news agencies, The innovation of computer—baéed information
storage and retrieval systemé in the 1960s transformed the old
news agencies and also facilitated the entry of a number of
online databasekfirms'primarily serving the business-user
market. |

-The neﬁ,‘yet old,‘character of the news and
market-information market was one of the main reasons for
"~ selecting it for study; It was felt that institutional
relations, especially the property rights structure, that had
~evolved over a century or so would provide a sound basis for
asking the right questions about current developments. Knowledge
of news agency Qperations gained in the course of employment aﬂd
an eariier study of fhe world mafket in general news which

included extensive research on the transnational news agencies

also influenced the choice.'®

The news and mérket-info:mation market is an important
component of tﬁe basic informational infrastructure for the
functioning of market and political processes. It may even be
surmised that news and market-information play a role not too
dissimilar to that played by money and credit. The

politico-economic importance of this market and the far-ranging

'% Rohan Samarajiwa, 'Access to the Worldwide Market in News:
Implications for the New International Information Order
Debate,' (MA (Communication) thesis, Simon Fraser University,
1982). - |



effects that could result‘from institutional changes within it
provide further reasons for undertaking the study.

Much of the current activity relatedht04information and
communication technologies is heavily subsidized by governments,
in one form or another.'® While there are no areas of economic
activity involving information and communication technologies
completely free of subsidies, the news and ﬁé}ket-information
market is one that is not dependent on direst, ongoing
subsidies;‘Though a comprehensive study of the new information
technologies must take into ac;opnt the effects of subsidies,
there are advantages-in analyzing relatively subsidy-free
industries, especially with regard to the evolution of private
property rights. This was anothér factor in the choice of the
news andlmarket-information &srket for study.

The study of the news ana.market—information market also
has implidations for the ongoing debate and research on
transborder data flows. The market for news and market
information has extended across national borders since the
earliest days of news agency operations. Much of the early work
on the legal aspects of transborder data flows focussed on

privacy. This study, though not directly addressing questions of

'S For a study dealing with information/communication

'hardware', see, Robin Mansell, 'Industrial Strategies and the
Communication/Information Sector' An Analysis of Contradictions
in Canadian Policy and Performance,' (Ph.D., dissertation, Simon
Fraser University, 1984). The Canadian government directly spent
$69 million between 1979 and 1985 to develop the Telidon
videotex system--'The Future of Telidon Lies in its Niche
Markets,' Globe and Mail, 2 August 1985, p. B12.

10
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enforcing privéte property rights across borders, could
contribute to a broader perspective on the legal aspects of

transbordervdata flows.

The Research

This thesis is transdisciplinary in that it draws from law,
economics and information science to address questions in the
field of communication. Institutional relations, specifically
those having a beariné on property rights: are examined with the
intention of addressing questions such as differential access to
news and market information, possible implications for larger
political and economic processeé, and the concrete methods by
which information is brought wﬁthin the sphere of commodity
exchange.

" The methodological approach that is used is a form of
institutional,analysis-—the.study of economic and governmental
(including judicial) institutions, their structural
relatiénships and incentives. The focus is on the interaction of
market processes and extra-market processes of creating and
maintaining property rights. The institutional appfoach makes
possible the analysis of ‘dynamic changes in politico-economic
relationships in historical context. It is concerned with the
maintenance of, or changes in, asymmetriC*power‘relationships.
The institutionalist tradition places a greater emphasis on the

accurate description of dynamic social processes, rather than on

the formulation of 'general laws'.

11



Power is central to the analysis. Thé concept includes that
of market power in mainstream ecohomicé, the ability of firms to
influence price, but goes beyond it in recognizing thg exercise
of power derivihg from the interaction of political, legal, and
ecohomic'processes. For example, the power of the former Bell
System in the United States cannot be adequately described
solely in,terms of the ability to cbn}rol price, but must
include its immense public relations and lobbying capabilities

as well as the use ofrregulatory and legal processes to

constrain threats to its interests.'®

The transéisciplinary'pérspective has many advantages. It
enables the framing of broad qnd somewhat unconventional
research questions. It makes possible extremely fruitful
interacticns such as that,between.thekeconomic and legal
analysis components'of the thesis; However, it calls for a much
greater effort on the bart oflthe researcﬁé% to keep abreast of
work in a number of disciplines and to develop the v
interconnections. | '

The research data was obtg#hed from several sources.vThe
legal'research drew from original case laﬁ, statutes, ahd
related~documents. The historical distussion covered the three
cqmmon—law jurisdictions of Canada, England, and th United
Séétes of America. The current law govérning the news and

'¢ The foregoing has been influenced, among others, by Warren J.
Samuels and A, Allan Schmid, Law and Economics: An Institutional
Perspective (Boston: Martinus Nijhoff, 1981); and Mansell,
"Industrial Strategies and the Communication/Information
Sector,' '

12



market-information mafket in Canada 1is discussed, with US
material introduced where relevant. DiscusSioh of the policy
aséects of private property rights formulation benefitted
greatly from the opportunity to participate in person at the 3
public hearings conducted by the Sub-Committee on the Revision
of Copyright in May-June 1985. Records of the proéeediﬁés
including relevant briefs were obtained. Earlier studies issued
'in the course of the long coepyright revision process were also
examined. -

Data for the industry study was gathered mainly from public;
sources such as business publicafions and documents of a pub}i;
. nature issued by the various firms. The original research plan
called for extensive interviews with executives of leading news
agencies to gather data for the industry study and to gain an
understapding of héw the innovation of new technologies and the
desigﬁing of new products were dealt with by the leading firms.
Correspondence, telephone calls, and personal visits to
corporate offices in New York, London and Paris were
unproductive in terms of interviews. The volatile situation in
the industry--for example, United Press International had just
changed ownership and was a year or so away from bankruptcy, and
Reuters was preparing for a somewhat controversial public
offé?Tﬁgfgf’ggareSj;appéared to have made company executives
extremely reticent;\The only suécessful interviews were

conducted with execuf&veijrom firms on the margins of the

market. Questions on costs and pricing met with extremely
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negative responses. A list of guestions submitted to Reuters,
.significantly toned down as a result of previous unsuccessful
attempts, is given as appendix I with a verbatim report of the
response of a Reuters executive, to illustrate the problems
faced in this regard.
Aside from the failure to obtain interviews, the guantity
~and quality of the data obtained was not at all unsatisfactory
for a new and volatile business. There was a signifieant
increase 1in pubhicly availaele data over the 1983-1985 period. A
rough indication of the tremendous increase in the press
coverage of firms in this market during this period is given by
the fact‘that the number of microfiche 'pages' of businees
newspaper clippings on Reuters from mid 1983 to eerly 1985 was
more than triple that for the preceding 12 years.'’” In addition
to the‘general }ncrease in coverage by the business press which
extended to all firms, the pubiic offering of shares by Reuters,
the leading firm, saw the release of a Prospectus containing a
wealth of financial and other data.
Effort was concentrated on obtaining research data from the

market leader, Reuters. As a conseqguence, the reasoning in

'7 297-6950 Reuters fiches, McCarthy Information Ltd. The fact
that the locus of the market was in the United Kingdom at this
time made it necessary to obtain clippings from the British
press. Microfiches containing cllpplngs on several key companies

fpwere obtained from McCarthy Information Ltd., Manor House, Ash
Walk, Warminster Wilts. BA12 8PY, United Kingdom. One
shortcomlng in this otherwise excellent source of information is
that only the date and the title of the newspaper or magazine is
supplied with the clipping, making later direct reference from
newspaper files somewhat difficult.
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‘chapter IIlis supported by illustrations drawn predominantly
from Reuters. It is realized that the use of illustrations as
opposed to comprehensive market—widé data, and the’
over—représentation of data from the leading firm lessens the
value of the materiallin chapter 11 as a formal industry
study.18 However, it is also felt that the pioneering nature of
the study and the fact that public policy implications are not
discussed solely on the basis of the industry study, but on the
basis of combined legal and economic findings, justifies the

exercisé.

Outline of Chapters

"Chapter II contains the economic analysis of the news and
market-information market. The literature and the theoretical
framework of economic analysis\of information industries are
discussed. The.news and market-information market is defiﬁed and
described. A study of economic relationships organized within
the broad framework of the structure-conduct-perfofmance
paradigm follows. Performance is discussed more fully in chapter
IV,

The ne#t chapter examines the development of rights to
ephemeral-value information and related information products in

England, the United States of America, and Canada. The model of

'® Dr David Y. Peyton, Director Government Relations,
Information Industry Association confirmed that comprehen51ve
industry-wide data is 51mply not available in this
industry--verbal communication, 17 June 1985, Montreal.
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private pfoperty rights development utilized in this thesis is:
descfibed. The ascription of private property righfs to;news
agency products by common law courts and the intefpretatién of
copyfight law as applied to the content of newépapers and
compilations are discussed. Chapter III concludes with a section
on the present law applicable to news and market-information in
Canada. |

Chapter IV completes the analysis of institutional
relationships in the news and market-information market.
Performance'is evaluated with special emphasis on implications
for property rights. Public poiicy options are discussed in
terms of regulatory and structural intervention, but most
particularly in relation to changes in the private property
| rights regime of fhe industry, presenfly under consideration by
the Canadian government. The copyright revision proposals and
the public hearings are discussed. The effects of the proposed
changes on end-users, market structure, and public-domain
information are examined. A policy propoéal for excluding 'fact
works' from copyright protection and for formulating a new
Information Use Act based on a codification and improvement 95
existing common law rights to information is presented; Creation
of private prbperty rights through the public policy process 1is
compared with judicial creation.

The concluding chapter discusses emerging institutional
relationships in the news and market-information market, with

special reference to creation of stronger private property
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vights by govefnment. Government intervention in the form of
‘property rights creation, which has relevance to all information
markets aﬁd industries, not only the news and‘market-information
market, is evaluated on the basis of the findings of this study.
In light of differences between information markets and the
likelihood of undesirable impacts on the use and manipulation of
information through new information technologies, market i
structure, and public-domain information, it is proposed that
public policy be directed to the désign of property_fights
apbropriate for information. The néed for érivate property
rights to encourage the productfdﬁland dissemination of new and
betfer information is'récognized, but these rights must be
'thin' rights in the sehse that they are open to use and further
processing. The contribution of this study to the development of
economic analysis of information industries and markets is
discussed. The manner in whiéh the findings of this study can be
utilized in research on the broad communication inquiry of the

implications of new communication/information technologies is

briefly examined.



> Tl

I11. The News and Market-information Market
News agencies in their present form originated in the
mid-nineteenth century, more or less concurrently with the

commercial innovation of the telegraph.' However, they have not

generally been analyzed from politico-economic or economic
perspectives.? There have been some contributions in the past

few years,?® but the economic analysis of information industries

T

and markets in general is yet to be accepted fully in the

communication field."®

' The most comprehensive work on this period is R.W. Desmond,
The Information Process: World News Reporting to the Twentieth
Century (lowa City: University of Iowa Press, 1978).

2 For a brief overview of the news agency literature see, Rohan
Samarajiwa, 'Access to the Worldwide Market in News: :
Implications for the New International Information Order
Debate,' (MA (Communication) thesis, Simon Fraser University,
1982), pp. 12-17. '

3 Oliver Boyd-Barrett, The International News Agencies {Z%ndon:
Constable, 1980); C. Anthony Giffard, 'Inter Press Service: News
From the Third World,' Journal of Communication 34(4) (1984):
41-59; Samarajiwa, 'Access to the Worldwide Market'; and Stephen
Shmanske, "The Utilization of Public Goods: Extension of
Traditional Theory and Applications to the Wire Service
Industry,' (PhD dissertation, University of California at Los

Angeles, 1982).

* E.g., Robert E. Babe, 'Information Industries and Economic
Analysis: Policy-Makers Beware,' in Proceedings of the Tenth.
Annual Telecommunications Policy Research Conference eds. Oscar
H. Gandy Jr. et al. (Norwood, N.J.: Ablex, 1983); Juan Somavia,
'The Transnational Power Structure and International
Information: Elements of a Third-World Policy for Transnational
News Agencies,' Development Dialogue 2 (1976): 15-28; and
Gertrude J. Robinson, 'The Changing Role of Research in Media
Policy--The Ascenégncy of the Economic Model,‘ paper presented
at the 14th Conference of the International Association for Mass
Communication Research, Prague, Czechoslovakia, August 1984
(mimeo.). '
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Considerable work has been done on the economics of online
database and related industries at a fairly general level.®
These efforts have failed to create a significant impact outside

their particular sub-fields within the disciplines of economics

and information science.

This chapter seeks to identify economic relationships and
tendencies in the news and market-information market with
emphasis on relevance to its property rights regime. The
material is organized in the general format of an industry study
within the structure-conduct—pefformanég\paradigm. The emphasis

is on exchange value of information, rather than on use values;

—

on information as acommodity, rather than as a resource.

o

“(cont'd) ,

® E.g., Richard S. Bower, 'Market Changes in the Computer
Services Industry,' Bell Journal of Economic and Management
Science 4 (1973): 539-92:; Lawrence Edward Berman, 'Incentives
for Vertical Integration in the Information Services Industry,
(Ph.D. dissertation, Stanford, 1984): Yale M. Braunstein et al.
"Economics of Property Rights as Applied to Computer Software
and Data Bases,' in Copyright, Congress, and Technology: The
Public Record, vol. 4, ed. Nicholas Henry (Phoenix AZ: Oryx,
1980); Braunstein, Maximising Efficiency and Effectiveness of
Information Data Banks (Neuilly sur Seine: AGARD, 1977); Roger
Noll, 'Regulation and Computer Services,' in The Computer Age: A
Twenty-Year View, eds. M.L. Dertouzos and J. Moses (Cambridge,
MA: MIT Press, 1979); and Michael D. Cooper, 'The Economics of
Information,' in Annual Review of Information Science and
Technology 1973 (Washington, D.C.: American Society for
Information Science, 1973), pp. 5-40.
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Economic Analysis of Information Industries and Markets

The heterogeheify of information and the resulting problem
of measurability has been noted as a serious problem in the
economic analysis of information.® This ié a valid concern if
the analysis 1s at a theoretical level and if markets in
abstract informaticn, unembodied in any material 'carrier', are
being considered. Approximations of such markets are those for
research (analyzed, assuming away the measufability problem, by
Kénneth‘J. Arrow),’ consulting expertise, and similar creativer
activities. But there are many other markets, such as the one
under consideration here, that are unaffected by the
measurability problem. What is bought and sold in these mafkgts
is not abstract information, but information embodied in vérious
material forms and made into. products. Robert E. Babe raises a
further objection that there is no definite fixed relationship
between the 'amounts' of information and the measurable
'amounts' of embodiments.® This is true for analysis of absﬁract
information, but not relevant to the analysis of actual

information industries that have circumvented the measurability

¢ Kenneth E. Boulding, 'The Economics of Knowledge and the
Knowledge of Economics,' in The Economics of Information and
Knowledge, ed. D.M. Lamberton (Harmondsworth: Penguin, 1971), p.

23; Babe, 'Information Industries and Economic Analysis,' p.
125.

7 Kenneth J. Arrow, 'Economic Welfare and the Allocation of
Resources for Invention,' in The Economics of Information and
Knowledge ed. D.M., Lamberton (Harmondsworth: Penguin, 1971), pp.
141-59,

® 'Information Industries and Economic Analysis,' pp. 127,130.

[
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problem in their everyday practice by dealing exclusively in
embodied information and units thereof. It is true that
infqrmation commodities never reach the ideal homogeneity
required by the ﬁeoclassical paradiém, but that is the egception
rather than the‘rule even with regard to conventional,

'material’ commodities analyzed within that paradigm,

, The less substantive objection to economic analysis'of
information industries ahd.markets is that it neglecté the
effects of information in general, and as a vital input in all
economic processes, in particular.® There can be no dispute
about the necessity for analysis of effects. Significant work in
this area is being done by those within mainstream economics,'®
as well as by those utilizing innovative interdisciplinary

-approaches.'! Economic analyses of information industries and

' For reviews, see, Jack Hirschliefer, 'Where are We in the
Theory of Information?' American Economic Review 62 (1972):
31-39; Jack Hirschliefer and J.G. Riley, 'The Analytics of
Uncertainty and Information: An Expository Survey,' Journal of
Economic Literature 17 (1979): 1375-1421; and Joseph E.
Stiglitz, 'Information and Economic Analysis: A Perspective,'
Economic Journal, Supplement, Conference Papers, 95 (1985):
21-41,

'" E.g., William H. Melody, 'Information as Resource and
Product,’' in Proceedings of the Pacific Telecommunications
Conference ed. Dan Wedemeyer (Honolulu: PTC, 1981); Rita Cruise
O'Brien (ed.), Information, Economics and Power: The North South
Dimension (London: Hodder .and Stoughton, 1983); and Raquel
Salinas Bascur, 'Let's Ki{ll the NWICO . . . And Start All Over
Again. This Time, Serious . « ' a report of the Collaborative
Project on Information Ove d and Information Underuse, United
Nations University Global Learning Division and The Gamma
Institute, April 1985,
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markets of the type undertaken here, which seek to elucidate the
factors which direct and constrain fhe,kinds of information
produced and the manner in which information is produced and
disseminated, are an essential complement to the analysis of

effects.

Theoretical Framework

An economic analysis of the news and market-information
market éan draw from two areas in the economic
literature--public goods theory and the industrial organization
field.'? Public goods theory has been developed at a high degree
of abstraction?zwhile the industrial organization literature has
been developed through case studies of actual industries and in
. the context of real policy 1issues.

e
Public Goods Theory —~

There is no terminological consensus on public goods. Fritz
Machlup identifies four different notions.'? One criterion most
commonly found in the literature refers to the fact that certain
goods can be consumed or used by one individual or firm, at no

'2 Paul A. Samuelson, 'The Pure Theory of Public Expenditures'
Review of Economics and Statistics 36 (1954), 387-89, is
considered widely to be the starting point of modern public
goods theory. Joe S. Bain and Edward S. Mason were major figures
in the formation of the industrial organization field.

'3 Fritz Machlup, Knowledge: Its Creation, Distribution, and

Economic Significance, vol. III, The Economics of Information
and Human Capital (Princeton NJ: Princeton University Press,

1984Tl ppo 130"31-
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detriment to another's consumption or use.'® The other common
criterion, generally used ih’conjunction with the aboﬁe, is that
of non—excludability?—exclusion of non-payers from consumption
or use of a public good is impossible, impracticable, or
inordinately expensive.'® The discussion here will be limited to
these two criteria, excluding Machlup's production-based
criteria which are rarely found in the literature. The standard
examples are television broadcasting, national defence, énd

lighthouses.

Information in the abstract (i.e., without consideration of
its 'cafrier;‘or embodiment) can be described as a public good
- because transfer of information, or communication, does not
deprive the transferer of the communicated information. At the
end of the transaction, even if it was intended to be a sale or
a transfer of absolute ownership, the same information would
still be available to both parties. The information can be
transferred over and over again with no detriment to anyone's
consumption. |

However, it is not possible to assume automatically that
all information broducts are public goods. The nature of the
'carriers' and the transfer process varies from one information:
product to another and each must be individually examined for
public goods characteristics. With televisioﬁ broadcasting (both
:'f;;id., ;j-;gag-Samuelson, 'The Pure Theory,' p. 387.
'S Machlup, The Economics of Information, p. 130; J.G. Head,

'Public Goods and Public Policy,' Public Finance 17 (1962):
203-06.
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terrestrial and satellite) both criteria are satisfied within
the range of the signal. In the case of the news and
market-information market, the first criterion of 'non-rival'
use is satisfied within the range of installed capacity of
computer/communication equipment.

The second criterion of non-excludability is not fulfilled
in the news and market-information market with respect to
interactive services where buyers also contribute data and
access is strictly controlled. Non-excludability does not apply

b

generally where links between buyers and suppliers are via
point-to-point telecommunications. Excludability problems exist
~where point-to-multipoint telecommunications such as
high-frequency radio, microwave or coaxial cable broadcasts, and
satellites are used. In these cases, scramﬁling of signals may
be used to exclude those who do not pay. Paul A. Samuelson
suggests that non-excludability is not the crucial test for a
public good:

Being able to limit a public good's consumption does not

make it a true-blue private-good. For what, after all,

are the true marginal costs of having one extra family

tune in to the program? They are literally zero. . .

Upon reflection, you will realize that our well-known

optimum principle that goods should be priced at their

marginal costs would not be realized in the case of

subscription broadcasting. Why not? In the deepest sense

because this is, by its nature, not a case of constant

returns to scale. It is a case of general decreasing

costs. So long as increasing returns prevail in the

actual range of consumption, we know that pe;&gct

competition will not be self-preserving and market
behavior is unlikely to be optimal.'®

'¢ Paul A. Samuelson, 'Aspects of Public Expenditure Theories,"'
Review of Economics and Statistics 40 (1958): 335,
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.In g\%f view, the non-rival nature of consumption or use is the

H

true gést of a public good. However, it must be noted that what
is 'non-rivalness' in a static context d;es not necessarily =
translate into 'non-rivalness' under dynamic conditions. For
example, adding one more user to an installed computer-based
informatién stofage and retriéval system may be non-rivai, but
where techhology is changing and demand is expanding one cannot
say that additional users do not cause costs.

Public goods theory and attempts to apply it to information
production and dissemination activities,'’ elucidate the
difficulties of moulding information into the commodity form
required for provision through the market. However, its
contribution to industry analysis beyond identification of
decreasing average costs within static conditions is limited.
The principal limitation is the static nature of tke theory,
which frames the basic question for the short-run period, where
information, however costly, is alfeady in existence, and the
costs of the facilities required for its storage, proceSsing,
and dissemination are treated as sunk costs. Incentives to
produce new information are seen as comihg from extra-market

sources.'® While this may well be a reasonable policy option,

'7 E.g., Arrow, 'Economic Welfare and the Allocation of
Resources.'

'® E.g., Arrow, 'Economic Welfare and the Allocation of
Resources,' p. 156; William J. Baumol, Welfare Economics and the
Theory of the State, second ed., (Cambridge MA: Harvard
UnlversT?y Press, 18965), p. 21; and Samuelson, 'The Pure Theory
of Public Expenditures,' p. 388.
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the theory as a whole has limited utility to the ahalysis of
instances of allocation of economic resources to the production
of information through the market, which is fhe principal
concern of economic analysis of information industries and
markets in capitalist economies. |

Critics of public goods theory in general, and the work of
Arrow and Samuelson in particular, have pointed out its lack of
utility in providing answers to basic resource allocation
questions.'® However, their analyses and policy prescriptions
err in the other direction. The optimistic faith in the market
as the only efficient mechanism for allocating resources leads
these critics to propose simply that all public ngds<be

\\t{jﬁsformed to private goods through the creation of private

prbﬁ?fly rights. They seem to have né concerns whatsoever_about
the 'efficiency' of the use of state power to create private
propefty rights. There is a certain irony in these most ardent
opponents of non-market intervention turning to one of the
oldest forms of non-market intervehtion as the preferred policy
tool.

According to Harold Demsetz, there is nothing 'special or

unique' about information other than tardiness in creating

19 Harold Demsetz, 'Information and Efficiency: Another
Viewpoint,' in Economics of Information and Knowledge, ed. D.M.
Lamberton (Harmondsworth: Penguin, 1971), pp. 160-186; and Jora
R. Minasian, 'Television Pricing and the Theory of Public
Goods,' Journal of Law and Economics 7 (1964), 71-80.
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appropriate private property rights.?® There is an attempt to
grapple with the question of long run allocation of reséuréés to
information produétion but inadequate attention is paid to the
problems that would arise from an across-the-board imposition of
private property righté to information.‘At the level of
information markets, serious problems would arise--differential
imposition of transaction costs on parties,“a general increase
in transaction costs over present levels, and potential
exace;batidn of existing market power distorfions being three of
the most obvious. Serious repercussions may also be felt at the
level of the economy and society as a whole; were the
informational conditions changed dréstically as would be the
case with complete commoditization within the existing imperfect
marketplace. These criticisms are further elaborated in chapter
IV in relation to copyright revision proposals based on |
private-property-rights-as-panacea thinking.

The fact that information is both a resource and a
commodity in present day society has been noted by several
writers.?' While the contribution of public goods theory to an
analysis emphasizing the comquity aspect is limited, some of
the concepts may be useful in developing analyses of information
as a resource. For example, in cases éuch-és home videotaping
and downloading information from computer databases, where
10 ‘Information and Efficiency,’ pp. 170-71.

' E.qg., Melody, 'Economics of Information'; Edward W. Ploman-

and L. Clark Hamilton, Copyright: Intellectual Property in the
Information Age (London: Routledge Kegan Paul, 1980), p. 220.
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commodity-based private property rights 'solutions' may.be
socially unacceptable and/or impracticable, it may become
necessary to devise new schemes for funding production of new
information. Concepts drawn from public goods theory could prove

useful in such instances.

Industrial Organization

The basic model of industrial organization analysis
examines the interaction of conduct of firms, and structure and
basic conditions of markets in relation to socially,defined»
performance objectives.??2 Thé industrial organization field has
evolved in close contéct with the real-world policy issues of
identifying and controlling market pbwe; posed by antitrust and
related laws. Having been developed for the spec}fic burposes of
describiﬁg industries - and identifying sources of market power,
the basic industrial organization model is a useful device for a
study such as the present one, even though the concern here is
with institutional relationships and power, concepts that
include, but are broader than, traditional industrial
orgahization concepts such as vertical integration and market
power. )

The present work also differs from conventional industrial

organization analysis in not considering static allocational

22 FP .M. Scherer, Industrial Market Structure and Economic
Performance, second ed.,(Boston: Houghton Mifflin, 1980), pp.
3-6. , ' ”
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efficiency to be the prime performance criterion. The basic
industrial organization model is used more as a reference point
than as a rigid framework. This study draws from the industrial
organization field, but does'nof claim to belong to it.

-«

The Market

The production process in news agencies and online
databases may be described as follows. The inputs of the
industry are events and information of events. The former are
analogous to natural resource inputs in conventional
manufacturing industries (e.g., extracted from the environment),
and the latter to seﬁi-processed goods (purchased from those who
have already done the extréction). The inputs arelprocessed by
workers utilizing machinery. Processing includes selection of
events and information; organizing andAreorganjzing the
information; changing the form of its expression; indexing,
profile-matching, or otherwise making the information more
accessible to users; and transmitting the processed information
to points of use.

The news and market-information market is a heterogeneous v
market.‘ﬁews and market-information products are distinguished
from other information products by the ephemerality of their use
and exchange values. Cont inuous ubdating of the database and

high-speed delivery of information are essential elements of any

news and market-information proauct. This segment of the larger
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.online‘database market is one where hardcopy delivery is of no
importanée whatsoever. Other information products, including
those provided online but with the partial exception of the
inte;mediate ephemeral-value products identified below (online
database products where updating is done dailybinstead of
continuously), are poor substitutes for news and
market-information products; cross-elasticity of demand is very
low, However, individual products within the news and
market-inférmation market are not close substitutes to one
another. News reports for mass media use and shipping
information products exemplify the heterogeneity of the market.
Using the ephemerality-of-value criterion, the focus may
first be narrowed to 6nline databases. An online database is
defined by Cuadra Associates, Inc. in their authoritative

Directory of Online Databases as 'qomputer-readabie collections

of data available foY interactive access by users from remote
computer terminals and microcomputers'.?? In order to delineate

the online database market, the Directory applies three

criteria:

1. It must be available online (i.e., not just available
in computer-readable form) for use in an interactive:
mode. '

2. It must be available to the public, or to
organizations that can establish their eligibility
through subscriptions, membership, or other stated
qualifications. ; '

3. It must be accessible through an online service
organization that is connected to one or more
international telecommunications networks and/or to
networks (including direct long-distance communication

23 (1) (Fall 1984), p. 6.
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systems) that serve one country or a limited set of
countries.?* ' *

The Cuadra Directory is the best available source of data

on commercial oﬁline databases.?> However, it is weak in its
coverage of .Canada (Canguote was not included), Japan (Quick
egcluaed), and Europe (Telékurs omitted). There is also the lack
of atcuracy inherent in any compilation of data in a rapidly

changing areq\;uch as this., These weaknesses are not of much

significance to the use that is made of the Directory here,
which is more in the nature of tracing broad patterns.

The Fall 1984 Directory describes 2,453 databases, which

include dist&nctly named files within database families. Tﬁb
primary classification used by the compilers is that of
reference databases, tha£ refer users to another source for
further info;mation, ahd source databases.’Reference databases
do not satisfy the ephemeral-value criterion in that the user is
required to spend more ‘time looking‘up another database. Frdm
among the source databases listed, ephemeral-value databases
were identified based on the frequency of database updatingﬂﬁ |

reported in the Directory. Continuous updating throughout the

day was taken as indicative of information products with a high

proportion of ephemeral exchange value. Another category of

28 1bid., p. 8. For another, but less satisfactory, definition
see, United Nations Centre on Transnational Corporations,
Transborder Data Flows: Access to the International On-line
Database Market (New York: UNCTC, 1983), p. 5.

2% It is described as 'the leading directory of on-line data
bases' and used extensively in the above cited report of the
United Nations Centre on Transnational Corporations.
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in%ermediate ephemeral-value products was also identified. Here
the updating was done daily. Given the imprecision of the
indicator and the language used -in some descriptions, no claim

is made to absolute accuracy in classification.

J

—

Table 1: Online Databases Classified by Ephemeral Value

High - Intermediate Low
Ephemeral-Value Ephemeral-Value Ephemeral-Value
83 207 : 2,136 -

Source: Cuadra Associates, Directory, 6(1) (Fall 1984).

The high ephemeral-value databases were Yurthervﬁla551f1ed

T

1nto five sub categorles accordirg to content
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Table 2: High Ephemeral-Value Databases Classified by Content

General- Specialized Weather and General Sperts
Market -Market Related News ’
50 15 8 7 3

Source: Cuadra Associates, Directory, 6(1) (Fall 1984).

n

‘Databases containing iaformation on securities, financial, and
money markets Qere categorized as general—market information
databases. The specialized-market information database category
includes databases designed for the market-information needs ef
specific ‘industries such as agriculture, defence-supply, and
shipping. The general news category includes news databaaes that
are of interest to the general public as opposed to news reports
tailored to stock brokers or business eiecutives. The weather
and relafed information category includes information prepared
for aviation. The 83 ephemefal-value databases, classified
according to content and with defails of producers and online

services, are listed in appendix II.

Analysis of data from the Cuadra Directory shows that tﬁe
83 ephemeral- value database products are distributed by 53 :
online service firms. In a number of instances, the same product
is distributed through several online firms. The online firms
distribute intermediate ephemeral-value products as well as
non-ephemeral-value eroducfs. The online firms and the major

ol
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news agencies (excludingﬁthose based in the Socialist Bloc and
the Third World) are listeé in appendix III.

‘The high ephemeral-value information products supplied by
online service firms are indistinguishagle from those of the
hews agency industry, theﬁoriginal high ephemeral-value
information industry. The £hree categories of Qeneral—market,
specialized-market, and weather and related information
correspond to what is usually described as specialized news
supplied by news agencies. The génefal news and sports
categories correspona to the news prodﬁcts supplied to mediav
firms, |

Major news agencies have been using computerized
information storage and retrieval systems for mény years now, -
and users have been able to access these systems through
computer terminals for quite some\time. There is no
technological reason to differentiate between news agencies (at’
least those in the developed countries) and»online databases.
They even satisfy the three defining criteria of the‘Cuadra

Directory.

The market is still in the growth phase, as indicated by
the high degree of experimentation‘in products and pricing, the
rate of market expansion, and high prices and margins.?® Online

database services have been available commercially for just over

"""'M_—.\,

i

Analyzing Industries and Competitors (New York: The Free Press,
1980), ch. 8.
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a decade.?’ Despite the longer existence of the hews agencies,
the dramatic changes accompanying the innovation of computer
based information storage ahd retrieval systems have placed them
in the growth phase too. One difference between the two groupsv
of suppliefs is that thére is a significantly higher degree of

integration across production and dissemination functions among

the news agencies.,

- 4

Basic Conditions

Scherer lists a number of basic conditions affecting the
organization of an industry or a market. These include raw
materials, technology, unionization, product dﬁrability,
value/weight, business attitudes, public policies, price
elasticity, substitutés, rate of growth, cyclical and seasonal
character, purchase method and marketing type.?? Some, such as
technology and substitutes are dealt with in the course of the
discussion. Others, such as unionization and value/weight are of
no relevénce to the present analysis. Only the most important

condition, raw materials, is discussed under this heading.

27 Thomas H. Hogan, 'The Case for New-Product Planning in the
Information Industry,' in Information Services: Economics,
Management, and Technology, eds. Robert M. Mason and John E,.
Creps, Jr. (Boulder CO: Westview, 1981), p. 89.

8% Industrial Market Structure, p. 4.
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Access to Raw Materials

The 'raw materials' used in the production of news and
market-information are events and information of events, Usually
events are free resources and information of events are
purchased. Examples of the former are political events or
natural disasters that are observed directly and reported on by
employees of news agencies. An example of information of events
is data on trading activities compiled by stock exchanges, which
have been held to be private property.?® Information of events
may be purchased for cash, or obtaif2d through barter
arrangements. Access to raw material may be restricted,
especially access to semi-processed information. It had been the
practice of stock and commodity exchanges to sell exclusive
rights to their information.3*° Present-day stock exchanges
appear to have adopted non-discriminatory policies for access:

Mr George Hayter, director of technical services at the

[London] Stock Exchange, says that his department has

designed a tariff structure to ensure that Topic [the

Stock Exchange's viewdata service] has no unfair

advantage ‘over competitors such as Reuter's UK

Investment Service. . . . All commercial vendors have to

pay a standard tariff (30,000 plus E250 per terminal)

for the Computer Readable Service (CRS), and, for the

sake of fairness, the internal accounting of the Stock
Exchange requires Topic to make the same contribution.?!

29 The Exchange Telegraph Co. Ltd. v. Gregory and Co. 1 Q.B.
(1896) 147, 151-53,

3° E.g., Exchange Telegraph Co. v. Gregory [1896] 1 Q.B. 147;
and Board of Trade of the City of Chicago v. Christie Grain &
Stock Co. 198 U.S. 236 (8th Cir., 1905). Details are given in
chapter 111, : e

' Times 16 September 1983 (134-5060 Extel Group fiche, McCarthy
Information Ltd.).
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However, access to other kinds of information of events can be

monopolized:
‘Reuters penetration of the market for electronic
information services with respect to U.S. Treasury and
federal agency securities has been limited by its
inability to date to obtain contributed data from any of
the five principal brokers in such securities. One of
these brokers furnishes its quotations exclu51vely to
Reuters principal competitor for such services,
Telerate, Inc. . . . , of which the broker was formerly
an aff111ate. The others currently provide quotatlons to
only the 'primary' dealers in government securities.?
Reuters cannot obtain the 1nformat10n dlrectly or indirectly
from Telerate and supply it to Reuters subscribers. Suph action
is precluded by common-law private property rights attached to
the information, fully discussed in the following chapter.
Access to raw materials may be denied in other ways. For
example, one firm serving a specialized market segment may
require a 'basic' information product supplied to end-users by
another firm as raw material for its production process. The
specialized product may contain excerpts of the 'basic
information' combined with other information, or may be made\ up
of further processed 'basic information'. In either case, the
expression of the information (i.e., its form of presentation)
would be different. If the firm supplying the 'basic
information' perceives the specialized firm's activities as a
present or future threat to its markets, it may deny access

directly, or by claiming private property rights to the

32 'Reuters Holdings PLC. Offer for Sale by Tender by S.G.
Warburg & Co. Ltd. and N.M. Rothschild & Sons Ltd.' (1984), p.
16, hereafter cited as 'Reuters Prospectus.'’
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information, if that is possible under the laws of ﬁhe relevanﬁ
jurisdiction. Direct denial, i.e., refusal to supply, or
prohibition of resale by customers, is the easiest method of
shutting out another firm from access, but to be effective,
direct methods néed to have an underlying legal basis, as Qas

demonstrated in Exchange Telegraph Co. v. Gregory and in Board

of Trade v. Christie.?®? The existing common-law rights in

Canada, England, and the United States would preclude a firm
from %llling the identical information it obtained from a .-
competitor. It may be possible to prevent further processing of‘
one firm's information products into specialized products by
other firms if extensive rights to content of computer databases
were to be created as propdéed in the course of the present
copyright‘revision-process;in Canada. |

It is also possible to lock out competitors from raw data
by means of interactive systems such as the Reutefs Monitor
informatioﬁ and dealing services, where the terminal brings
market information to the customer and also conveys information
from the customer to the.centrél database. It was hot possible
to ascertain whether there were contractual restrict&ons on
supplying dafa to other firms. However, it is likely that
exclusive access is the case, given the technical set-up of the
systems,

Even where the original event or information of the event
is a free resource accessible to all, the methods of reporting

33 [1896] 1 Q.B. 147; 198 U.S. 236 (8th Cir., 1905).
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it in a manner that preserves its ephemeral value may shut out a
firm or firms from its economic exploitation. Historical

-

examples are: the exclusion of the International News Sefvicﬁ‘

. i

‘from use of the transatlantic cable essential for the
~Vtra‘nsmissioh of news with ephemeral value of the First'Wogld
War; and the.'occupation; by employees pf one news agency of the
oniy available telephones/trunk lines necessary to report |
"éricket scores. "

‘Conditions may also exist where it may be in the intefest
of 'owners' of ;raw' information of events to provide it free
instead of éttempting to sell it. Putting up information for
éale implies that access will be denied if the seller's |
conditions are not met. However, inasmuch as the information is
of other economic phenomena, the incentives to achieve the best
possible dissemination may override incentives to extract
economic value from the information itself. A case in point is
the handling of Yugoslav economic informaEion by the‘Tanjug news
agency. Tanjug has made arrangements with Reuters and,UPI to use
entrance codes to directly contribute market information on
metals, agricultural commodities, etc. to their databaseé. No
payment is received in return. The editor-in-chief of the EKOS
economic desk stated that, while this information may one day be

sold, at the present‘time it 1s more important to ensure that it

** International News Service v, Associated Press 248 U.S. 215
(2nd. Cir., 1918); and The Exchange Telegraph Co. (Ltd.) v.
Howard and The London and Manchester Press Agency (Ltd.) [1906])
22 T.L.R, 375.
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reaches the appropriate international markets.?35

Market Structure

Analysis of daté from the Cuadra Directory shows that the
83 high ephemeral-value database products (appendix II) are
distribpted by 53 online service firms. In a number of cases,
‘the same product is distributed through several online firms,
The online firms and the major news agencies are listed in
appéndix III.

Few of the firms that deal in news and market—ihférmation
.limit tﬁeir activities to this market. New technological
capabilities have eﬁabled even the news agencies to expand to
other areas. Agence France-Presse offers the product AGORA/ADOC
which is a cumuiation of ephemeral-value information as a t
historical détabase product.?®® Reuters' first foray into the
non-ephemeral-value area was with the 'Historical Database
Service' announced in June 1983.3%7 News agencies deal mostly in
high ephemeral-value information, but there are otﬁer online
serviée firms such as I.P. Sharp Associates that have more
products outside the news and market-information market, than

inside 1it.

in Belgrade, September 1983.

38 Cuadra Associates, Inc., Directory.

37 'Multi-Million World Market for Historical Database:
Services,' Reuters press release, 10 June 1983.

40



The market definition adopted in this‘study, combined with
the nature of the available dafa on the growing and volatile
online database industry (actually, estimates of various
idiosyncratically defined 'industries') makes it impossible to
obtain data on the size distribution of-firms. What is possible
'is a more impressionistic portrayal of the market, based on
opinions ofAindustry'watchers and participants.

The market is highly segmented, both in terms of
differentiated products and geographically (a‘fdrm of product

differentiation partly deriving from the nature of market

G

information and news). Market structure can only be discussed in
relation to the various segments. Reuters, generally ;ecognized
"as the market leader,?®® is perhaps the only firm to have a
presence in a majority of segments. An extended guotation from.
thé Reuters Prospectus provides a 'map' of the industry, as seen
by the market leader:

At present a number of firms compete with Reuters in
supplying electronic information services in various
geographical areas, although Reuters believes that ngne
has a breadth of services or an integrated information
gathering, marketing and technical infrastructure equal
to that of Reuters. ‘

Reuters principal competitors for the supply of
services to the media are two United States news
agencies, Associated Press and United Press
International. . . .

Reuters principal competitors for the supply of
financial and business information services outside the
United States include Telerate, Associated Press and Dow
Jones (Operatlng jointly under the name 'AP-Dow
Jones/Telerate ) and Commodity News Services, Inc.

% E.g., Shawn Tully, 'The Big News at Reuters is its Money
Machine,' Fortune, 8 August 1983, p. 91; and 'Reuters has Good
News for Fleet Street,' Business Week, 27 June 1983, p. 27.
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(operating under the names 'Uniquote' and 'Unicom').
Competition for the supply of specific types of
financial information service is also encountered. ‘
Quick, a Japanese information service, offers to dealers
around the world gquotations for Japanese domestic money
market instruments. Telekurs A.G., a Swiss organlsatlon
. . . furnishes an electronic quotation service in
Switzerland, Germany and France. . . . Topic, a service
of the The Stock Exchange in London, primarily provides
quotations and related information . . . to the London
financial community. Manifest is a comparable service
for commodities traded on The London Commodltles
Exchange.

Competltlon with Reuters for the supply of services
to the financial and business communities within the
United States is encountered primarily from ADP
Comtrend, Commodity News Service Inc., Dow. Jones and
Telerate. Other principal suppliers of real time
information services in the United States, principally
domestic securities services, are Quotron Systems Inc.
and the Bunker-Ramo division of Allied Corporation.
There are also numerous smaller competitors in North
America.

Telerate, within the United States, and AP-Dow
Jones/Telerate, outside the United States, are the only
organisations providing . . . electronic delivery of
specialised financial information services approximating
in type and format to certain of the services furnished
by Reuters. . . . Within the United States, Telerate's
contributed data services covering U.S. government
securities and domestic money market instruments have
achieved greater penetration than those offered by
Reuters. . . . Reuters believes that Telerate's data
base of foreign exchange and non-U.S. money market
guotations is substantially less comprehensive than that
. of Reuters and that Telerate has achieved less
penetration of the markets for this information within
the United States. Reuters believes that the penetration
by AP-Dow Jones/Telerate of all sectors of the
electronic information services market outside the
United States is substantially less than that of
Reuters.

Other companies and joint ventures, whlch may
include existing subscribers or competitors and which
may have technical and financial resources equal to or
substantially greater than those of Reuters, may also
begin to compete with Reuters. . . . In March 1984
Merrill Lynch & Co., Inc. . . . and International
Business Machines Corporation ('IBM'), announced the
formation of a joint venture that will offer to the
financial services industry and other institutions an
electronic information delivery and office automation
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system. 3%

The media news market has two levels: the domestic and the
international. Domes£ic markets are almost uniformly servéd by
monopolies, the demise of Unifed Press Canada in January 1985
and the likelihood‘that its erstwhile parent UPI will soon
follow,%° merely bringing_Cénada and the United States into line
with the rest of the world. There is competition between the
five transnational news agencies (those with independent Qorld
wide news prodﬁction andrdistribution capabilities) in the sale
of international news reports. Each transnatiénal news agency
has a geographic market segment which.it dominates (e.g.,
Britain and the Commonwealth countries for Reuters, the
Socialist Bloc for TASS) as the preferfed supplier even at
significantly higher prices. Outside its é?gment, each news
aéency attempts to either sell at low prices, or in a very few
cases, adopt a premium product strategy, aiming to beéome the
supplementary provider.ﬁ‘ Size comparisons are not of much
relevance because of differences between the transnational news
agencies. For example, Reﬁters has no domestic news‘agency

function. The domestic and international revenues of the other

850 'News Serviée Sold to Rival,' Globe and Mail, 16 January
1985; 'Reuters Plans to Bid for UPI News Service,' Globe and
Mail, 15 May 1985, p. B15. . '

*' For a fuller discussion, see Samarajiwa, 'Third-World Entry
to the World Market in News,' pp. 124-28. Reuters appears to be
using a premium product strategy in the US media news market --
'Reuters Woos U.S. Papers with Expanded Service,' Editor and
Publisher, 13 August 1583, p. 17.
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agencies are not separable because of their accounting
practices.

The financial and business information produc%s segment may
be further sub-divided geographically into North America and the
rest of the World, and between 'institutional market
information' (e.g., from stock and commodity exchanges),
'contributed market information' (where there are no central
tradiné floors and traders individually supply the market
information) and business news. The North American market in
institutional market information is said to be dominated by
Quotron Systems Inc. with about two-thirds of the“"market."?
Automatic Data Processing (ADP) and Bunker-Ramo (a division of
Allied Corporation) are the other major firms. Reuters is in
competftiqn with Commodity News Service; Inc., a‘Knight—Ridder
subsidiary, for the US commodity information market. Telerate is
considered slightly ahead of Reuters in the North Ameriéan |
market for contributed market information. Dow Jones & Co.,

Inc., the publisher of the Wall Street Journal and Reuters' main

» competitor in online business news, acquired effective control.
of Telerate in July 1985.%3

| ~~—Reuters faces limited geographically. based competition
outside North America in the institutional market information
market, but is clearly the dominant firm on a worldwide basis.

%2 Financial Times, 12 May 1984 (297-6959 Reuters fiche,
McCarthy Information Ltd.).

83 'Dow, Oklahoma Publishing Buy Stake in Telerate,' Globe and
Mail, 9 July 1985, p. B9.
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Reuters,also'dominates the contributed market informarion market

that it practically invented in the wake of the collapse of the

Bretton Woods fixed‘exchange‘rate sYstem in 1971.%% Telerate

provides the main competition wirhin the US, as well as 6utside,

through a joint venture with Dow Jones Information and the

Associated Press (the latter two companies.holding 25.05 per

| gent ownership each).*® Reuters' main competition for online

i "’ibuFlness news in North Amerlca is from Dow Jones Information

| Services, a division of Dow Jones & Co. with 1983 revenues of

J 535578.6 million."s

/f ‘Total revenues of Telerate Systems, Inc. were US$52 million
in 1982, one-sixth that of Reuters for that year.®%’ Quotron
Systems, Inc. was reported as having US$120 9 mllllon in revenue
in 1982,

The market is also segmented in terms of certain

market—information products that are seen as oriented to

’ bUS1ness users, and others to a less sophlstlcated market.®® An
4% Reuters Prospeétus, p. 9; Nicholas Colchester, 'The News

— Agency Battle for the Marketplace,' Financial Times 13 September
1978, p. 19,

%% Wall Street Journal 1" July 1983, p. 5. The status of this
arrangement following the acquisition of Telerate by Dow Jones
in not known

46 ‘Publlshers Go Electronic,' Business Week, 11 June 1984, p.
86. ' '

%7 'Reuters has Good News,' Business Week, 27 June 1983, p. 27.

"8 1bid.

%% 'Data Retrieval Services are Used Increasingly by Brokers and
Investors for News, Prices,' Wall Street Journal, 27 September
1982, p. 42.




example is the differentiation between Fhe Dow Jones Text-Search
Service and a product like Bizdate offered by THE SOURCE, the
Reader s Digest sub51d1ary The vending of some common products
by competing online firms (e.qg., Corporatewatch produced by
McCarthy, Crisanti, and Maffei, Inc. and distributed by
CompuServe; Quotron, Reutere, Telerate, and Tymshare) indicatesrd
that the actual products marketed are bundles of news and
market-information products. |

The overall picture is of an extremely comﬁlex system of
- market segments, with very few cases of direct, head-on
competition. Product differentiation appears to be'the prevalent

pattern.

Economies of Scale

It is not uncommon to find economies of scale assigned an
important plaee in the analysis of information industries and
markets.®® This may be due to the casual extrapolation of the
public good characteristics of information in the abstract,
discussed above, to actual information industries and markets,

In the short-run planning horizon, where some coste are
fixed, average unit costs. of output will decline up to a point,
beyond which it will be necessary to supplement the 'fixed'

redource. The unit costs of using an installed computer-based

50 Yale M, Braunstein 'The Functioning of Information Markets,'
in Issues in Informatlon Policy, by Jane H. Yurow et al.
(Wwashington DC: US Department of Commerce, .1981),




information stofage and retrieval system go down with increased.
use, within the range of'lts capacity.®! In his study of the
computer services industry, Bower concluded that:

The case seems clear for high fixed costs in the

- short-run where, by definition, plans and capacity

remain unchanged.®? . .
. The problem addressed within the snort—run is that of using
fixed capacity efficiently, and provides little guidance on the}
questlon of whether large flrms have intrinsic cost advantages
over small ones. What is relevant in this regard are the cost
characteristics within the long-run planning horizon where the
range of input variables is much greater. However, even the |
long-run analysis holds the state of technology to be constant.
53 It is possible that technologicalvehange may create new
economies of scale-oriaccentuateiexisting scale economies. But
this is not an inevitable or uniform eonsequence. Rapidly
chang{ng technology can destroy economies of scale even before
the plants that were designed on the basis of earlier technology
_reach full capacity. Recent developments with regard to
vsatellite earth stations and the abandonment of the belief;in
the overwhelmlng cost advantages of large computers illustrate

*' Yale M. B:aunsteln, 'Information as Commodlty: Public Policy
Issues and Recent Research,' in Information Services: Economics,
Management, and Technology, eds. Mason and Crespi, pp. 17-18.
See also, discussion in Porter, Competitive Strategy, p. 179.

2 Bower, 'Market Changes in the Computer Services Industry,' p.
548, ~ ‘

53 See, discussion in Bela Gold, 'Changing Perspectives on Size,
Scale, and Returns: An Interpretive Survey,' Journal of Economic
Literature 19 (1981): 6. |

\“\,f‘/ -
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the point. The répid introduction of technology is inimical to
the long-term technological stability necessary .for the |
realization of economies of scale,®*

The news and market-information market is characterized by
rapid technological change and eXpanding demand. These
conditions tend to reduce the importance of economies of scale
as a determinant of market structure. Claims are made for
economies of scale by the large firms:

A substantial proportion of Reuters costs is related to

its reporting and communications network, and a

significant portion of these does not vary directly with

the number of subscribers to Reuters services. The )

expansion ¢f Reuters business activities permitted: the”

allocation of such fixed and semi-fixed costs over qu

larger revenue base.®® '
It is necessary to carefully substantiate these claims as the
largé.firms havé a vested interest in spreading the belief that
they are the lowest-cost producers. It is difficult to test the
claim by Reuters management with the available data. However, 1t
is possible to cast a reasonable doubt on their claim by means
of a cost-output growth comparison for Reuters, using the number
of video terminals. and teleprintefs as a proxy for output.
Reuters supplies terminals to all its customers and the pricing
structure includes a terminal charge. The weakness of this proxy
variable is that it does not take into account changes 1n the
information output supplied over the terminals during the

% Wwilliam H. Melody, 'Relations Between Public Policy Issues
and Economies of Scale,' IEEE Transactions on Systems, Man, and
Cybernetics, vol.SMC-5, no, 1 (1975): 19, ’

5% Reuters Prospectus, p. 25.
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six—yéar.period for which the growth rates are compared.

There is a good linear correlation between the growth of
output and total éxpenses during the 1979—1983.pefiod for which
data 1is available.AComparison éf the average annual growth rate
of output((video terminals and teleéfinters) and the average
annual growth rate of total expenses does not support the claim

for economies of scale at the level of the firm.

Table 3: Reuters Cost/Output Comparison

1979 1983 Ave. Growth
per Annum

Video Terminals and 18,500 39,000 20
Teleprinters ‘

Total Expenses¥* 72.3 191.8 28
Inflation Adj. @5%/yr.* 72.3 156.2 21
Inflation Adj. @10%/yr.* 72.3 125.8 15

Source: Reuters Prospectus, pp. 17,24. (*=millions of podnds)

The inflation adjustment figures are arbitrarily chosen.
Correction factors that would acéurately capture the effects of
inflation in the many countries that Reuters operates in, aé
well as those of foreign exchange rate fluctuations, are not
easy to‘compute, and in any case, such précision would be wasted.
on a comparison using proxy variables. Two adjustment figures.
are used to indicate the range of possible growth rates. The

table shows that expenses grew at an annual average rate in the
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15-28 per cent range, indicating more or leés constant returns
to scale for the firm as wh;le, at the giyen range of output and
in the 1979-1983 period. Similar calculations performed on the
.three cost categories provided in the company's consolidated
income statements (communication and production costs, selling
and marketing expenses, and administration éxpenseS) showed no
evidence of economies of scale in relation to those activities,

either. If anything, there is evidence of increasing average

costs in selling and marketing.

Table 4: Cost Category/Output Comparison

1979 © 71983 Ave. Growth

per Annum

Video Terminals and 18,500 39,000 20

Teleprinters '
Production and - - 60,077 152,722 26

Communication Costs* ’

Inflation Adj. @5%/yr.* 60,077 124,393 20
-Inflation Adj. @10%/yr.* 60,077 100,201 14
Selling and Marketing 3,919 16,355 43

Expenses* .
Inflation Adj. @5%/yr.* 3,919 13,321 36
Inflation Adj. @10%/yr.* 3,919 10,731 29
Administration Expenses* 8,353 22,684 28
Inflation Adj. @5%/yr.* 8,353 18,476 22
Inflation Adj. @10%/yr.* 8,353 14,883 16

Source: Reuters Prospectus, pp. 17, 24. (*='000 pounds)

50



The Reuters Prospectus offers some explanations fof the
cost increases, including expansion of the woridwide
communications network, establishment of additional data
centres, the development and‘introduction of new prodﬁcts,
higher.depreciation, etc.>® However, these expianations oniy
point.to the diffiéulty of applyiné static cost céncepﬁs in a
dynamic technological and market environment. B

The recent demise of Canada's second news agency and the
- likelihood of the same occur:ing in the United States shortly,
highlights the worldwide pattern of na nal news markets
dominated by single news agencies. It is tempting to infer
economies of scale, at least for geheral news operations, from
this péttegn on the basis of a crude alblication of the survivor
test.5’ However, the survivorvtest does not differentiate
between monopdly resulting ﬁrom economies of scale'and'monopoly
achieved thrbugh anti-competitive practices.

The above discussion indiqates the absence of strong
evidence of economies of scalejat the lével of the firm for
Reuters during the 1979-1983 period. The possibilities for
different cost structures for firms with a smaller or different
mix of products, or at a lower'or higher level of outpuyt cannot

be ruled out. Decreasing average costs may exist at the level of

individual products or within geographical areas densely

¢ Ibid., p. 25. : .

7 George Stigler, 'The Economies of Scale," Journal,gg Law and
Economics 1 (1958): 54-71,
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populated by subscribers. It is_also possible that cost
str?ctures may change once the‘industry reaches maturitf or the
pace of oechnological change lessens. However, at the present
time, it may be concluded that the proposition that large firms

enjoy an intrinsic cost advantage over small firms is not

supported by the eVidence.

Economies of Scope

It is often claimed that the produotion and dissemination
of information is characterized by economies of scope--that
savings aro realized by producing or disseminating two or more
information products jointly instead of separately.®® The
argument is based on the 'inexhaustability' characteristic of
information that allows the same information to be packaged into
a potentially uniimited number of different products. To the
extent that the cost of manipulating a body of information\once
in a computer-based information storage and retrieval system is
lower than the cost of gotting that information into the system
(including the skilled information selection and prooessing tnat
precedes the act of input),mgge new technology may be seen as
reinforcing the above characteiistic; For a given body of
information that has'already been producéd, the argument 1is
unexceptionable. However, as the discussion of economies of

8 E.g., Yale M, Braunstein, 'The Functioning of Information
Markets,' in Jane H. Yurow et al., Issues in Information Policy
(Washington, D.C.: US Department of Commerce (NTIA-SP-80-9),
1981), p 59.




scale above demonstrated, extrapolation from what holdé under:
static conditions.to dynamic conditions is problematic.

Firms that engage in multiproduct production have reason to
claim that their mode of producfion results in cost savings. It
is therefore necessary to independéntly verify the existenée of
economies of scope. The difficulty here is that the accounting
pfactices of such firms make the required analysis of costs
extrehély difficult, if not impossible.®® The difficulty with
\the available current daté,on news agencies can be illustrated
b§ the following data from the Reuters Prospectus.

The_Prospéctus presents a/breakdown of total costs between
\costs common to the ovefall production and communication system,
and those specific to the four operétional régions and the
corporate head office,.that indicateé a very high proportion of
common costs in relation to the operational units, and by

extension, between products.

$5 An unsuccessful attempt was made by the Taft-Ingalls
Corporation in the case of Associated Press v, Taft-Ingalls
Corporation 340 F 24. 753, 771 (é6th Cir., 1965).
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Table 5: Reuters Specific and Common Costs
(Year Ended 31 Dec.; '000 Pounds)

| 1981 1982 1983
Specific Costs 16,104 27,109 36,160
Common Costs 106,325 118,639 155,601
Total 122,429 145,748 191,761

Common Costs as 86.85 81.40 81.14
% of Total .

Source: Reuters Prospectus, p. 38.

The notes accompanying the data from which the table was

prepared state that:

A substantial proportion of Reuters costs and assets
relates to its reporting and communications network
which is used to gather news and financial information
from all over the world. The raw data is then collated
and edited for use in Reuters information services which
.are distributed to subscribers throughout the world over
the same communications network. The costs of operating
this network, and the assets~which are used in its
operation, are therefore for the common benefit of
Reuters as a whole, and due to the interactive nature of
Reuters services it is not possible to allocate them on
any meaningful basis. These 'common' costs and assets
relate to all other costs and assets which cannot be
specifically identified with the operations of a single
area, including central data centre operations and
maintenance, international and national communications
lines, reporting and editorial services, research and;
development, and corporate administration.®® '

Unfortunately, it is not possible to verify or deny the implicit
claim of cost savings from multiproduct production made in the
above guotation using the available cost data.

- e W S G e e -

69 Reuters Prospectus, p. 37.

54



‘However, a case may be madé for the existence of some
economies of scope associated with the dissemination stage of
the supplyrof news and market-information. Most major firms in
the market provide specialized terminals and include the data
communicatidns éhannel as part of the product package. It is not
unreasonable to conclude that providing a number of products
over the same dissemination'channel, instead of 6ne or two,
would result in cost savings to the online firm. This argument
will not hold if usage is so heavy that the facilities have to
- be expaﬁdedx but, at the level of individual end—users, this
will happen only rarely. Therefore, it may. be concluded that
economies of scope exist in relation to distribution of news and
market-information products to end-users. This provides an
incentive for oniine firms to become multiproauct distributors.

The claim for existence of economies of scope deriving from
the 'inexhaustability' of information may have some truth in the
sense that a multiproduct producer would get the raw data for
some products at no additional cost, and would .also be able to
better control its specifications. An argument may also be made
for some economies of scope at the.level of the communication
facilities associated yith the production of news and
market-information. No firm conclusions on overali economies of
scope can be made on the basis of the available data, but it
would not be specglative to assume the existence of some

economies of scope especially at the level of supplying

individual customers.
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Vertical Integration

The major firms supplying the news and market-information
market, such as the news agencies, Dow Jones, Telerate, and
Quotron, are fully integrated, performing functions from the
collection of raw data to delivery to end-users. Most of these
firms\elso purchase information products from independent
producers for distribution (See, appendix I11), but theee}
‘products are not central to their activities. Some news agencies
also provide information products to online service firms for
distribution. In some cases, as with foreign news agencies
distributing their products through online firms, the reason is
the lack of the necessary dissemination and marketing
infrastructure. In other cases, as with the Associated Press
supplying information products to online firms such as THE
SOURCE, it may be because the agencies consider the market
segments served by tnose online firms to be marginal, in
relation to their main activity.

Vertical integration may be explained in terms of the key
importance of the dissemination function. Speed of delivery is
perhaps the single most important element of news and

E , R
market-information products. Accuracy and reliability are also
important elements. These elements of the end-products are fully
or partly 'supplied' by the disseminator. In this senee, the
separation between production and dissemination in the provision

of news and market-information is artificial. The crucial role
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pléyed by dissemination places firms controlling'dissemination
in a powerfUl position vis-a-vis producers in bilateral
negotiationy. First, they control vital elements of the products
purchased by end-users. Secondly, they benefit from what may'be
described as a 'bottleneck' property of dissemination in the
n;wb aﬁd market-information market. Customers have been found to
prefer dealing with one or a very limited number of sources of
news and market-infofmatiqn. The réasbns for this preference are
Ithe inconvenience and loss of time céﬁsed by having to use
different keyboards,’operatihg sjstems, etc., and the problem of
workspace clutter. | \

The disSeminatioh firm which is in direct contact with’the
end-user has responsibility for product quality, including speed
of delivery, acchracy, reliability, and uniformity of format. In
most cases this leads to upstream integration withwfespect to a£
leaét some of the main products, so thét the firm may exert
better control over the product as well as over the independent
‘suppliers. This explanation coincides with Lawrence E. Berman's
theoretical finding that strong incentives exist for
communication firms--a term that includes onlineAservices firms
as well as teie;ommunications common carriers in his usage--to
vertically integrate and/or exert strong control over the
content provision staée.61

Vertical integration extends outside the news and
market-ihformation market too. Reuters manufaétures subscriber

¢! Berman, 'Incentives to Vertical Integration,' pp. 9-10.
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terminals and develops new tgchnoldgy through a fully—owned
subsidiary, IDﬁ, Inc. IDR sells ali its products'to’Réuters at
tﬁe present time. Sales in 1982 amounted to USS$15.8 million. &2
The Merrill Lynch—IBM joint venture represents an interesting
example of the news\and,ma}ket—information market being entered
jointly by two companies that are major forces in downstream and
upstream industries. Financial-services firms are major
purchasers of news and market-information products. As a unit,
Merrill Lynch and subsidiaries, appear to be the largest single
buyer of Reuters products, accounting for 1.6 per cent of totél
revenues in 1983.¢3 IBM, as is well known, dominates the
computer industryi an upstream subpiier of firms supplying the
news and market-information market Merrill Lynch also has a
major presence in one of the upstream industries in that it is a
source of cdntribufed market-information products. The impact of
entry by these particular firms is very difficult to evaluafe.
The IBM and Merrill Lynch moves cannot be understood solely in
terms of upstream or downstream integration, but must be seen in
the wider context of IBM's strategy vis-a-vis AT&T ih'the
broadly defined information services market, and Merrill Lynch's
manoeuvring in the recently derequlated financial services
market. The prospect of combined entry by firms with such
massive resources and with strategic objectives that are defined
by developments outside the market thaf is being entered, does
52 Reuters Report and Accounts 1982, p. 12.

€3 Reuters Prospectus, p. 17, p. 19.
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appear very threatening from the perspective of the.incumbents.
The uéual protection that industries such as the online database
industry.have in the form of highly speéfalized'hUman resources
may prove inadequate in the face of Merrill 'Lynch and IBM,
né@ther of which is a novice in the infdrmation processing

business, "

Barriers to Entry
The leading firms in the industry are earning significantly

high profit returns at the present time.

Table 6: Reuters Financial Results‘(millions‘of pounds)

N
1980 1981 1982 1983 1984
Revenue. . 90..1 138.8 179.9 242.6 313.0
Net Assets 19.8 31.8 59.5 99.3 -
Operating Profit 4.1 16.4 36.5 55.2 74.3
Before Tax
Operating Profit as 4.6 11.8 = 20.3 22.8 23.7
% of Revenue ,
Op. Profit as % 20.7 51.4 61.3 55.9 -

of Net Assets

~ Sources: Reuters Prospectus; Reuters Report and Accounts 1980,
1982; Globe and Mail 27 February 1985, p. Bi11.

' For discussion of the possible impact of attempts to enter or
control the computer services industry by IBM and ATLT, see
Bower, 'Market Changes in the Computer Services Industry.'

-
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Pre-tax profit margins of Mead Data éentral were reported to be
in the région of 15-20 per cent, three to four times that of the
rest of Mead Corporation.®® Telerate's pre-tax profits grew
sixfold between 1980 and 1983 and stood at jﬁst §§er half the
B33.f'millionv(US$47.7 million) profits of its then parent, Exco
International, in the first half of 1983.66 |
The high profits may ‘be due to the fact that the induStry

is in a rapid growth phase and because the firms that were first
in the field with innovative products are earning supranormal
profits befofe entry by competitors.®’ Nevertheless, it would be
worthwhile to exaﬁine other possible causes for the high
profits. |

~ Firms in the news and market-information market have fixed
»assets ranging from E63.5 million (USS$91.4 million) for Reuters
in 1983, ﬁo a low of USs20 million estimated for UPI in 1982.°
Requirements for working capital are verf iow as there is no
need:to maintain stocks in gpe newé and market—informatioq
market.‘Capital expenditureg?have been rising rapidly over the
past few years as the pace of technological innovation has

65 'Mead's Efforts to Develop High-Tech Unit Begin to Pay Off
After Numerous Setbacks,' Wall Street Journal 7 November 1983,
p. 37. | - :

€6 Financial Times 15 January 1984; Investor's Chronicle. 31
August 1984 (134-0600 Exco International fiche, McCarthy '
Information Ltd.). Currency conversion at $1.44 to a pound.

®7 Explanation propounded by Yale Brozen, cited in Scherer,
Industrial Market Structure, p. 292.

¢8 Reuters Prospectus, p. 23; 'UPI Sold to New Company,' New
York Times 3 June 1982, p. 1. Pound conversipn at S$1.44

>
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quickened. Reuters’ capital expenditures grew from E10.8 million
in 1980 to E36.3 million in 1983, at an'inflation—unadjusted
average ‘annual rate of 50 per cent.69 AP's capital outlays rose
from US$2 3 million in 1943 to USS16. 2 million in 1983

According to economic theory, capital 1s never a barrier to
entfy) Even if it were a barrier due to capital‘market
imperfections or‘other distortions from the.theoretical ideal,
the sums involved in the online'datébase industry are too small
to be barriers to entry. For example, the B73 million (Uss84.7
million) spent by Dun & Bradstreet to acquire congrbl of
Datastream PLC in 1984 was less.than one-tenth of the amocunt
earmarked by ;he company fér}acquisitiohs and inveStmenfs in
electronic products.’’

At the present time the industry is also characterized by a
1ij% year lag between start-up and profitability. Dow Jones
Information Services, which started in 1971, turned a prbfit

~only in 1983. Mead Data Central, a major firm in the

non-ephemeral-value database sector, spent US$27 million over

' - g e
1 . P : ~

six years on its legal database Lexis before it made any morey.

The lag in its other major product, Nexis, was expected to be

§9 Reuters Prospectus, p. 23.

70 'AP Looks at-Ngz/Ventures to Strengthen Finances,' Editor and
Publisher, 30 July 1983, p. 10.

7' Financial Times, 9 May 1984 (106-9900 Datastream Services
fiche, McCarthy Information Ltd.). Currency conversion at $1.16
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only four years.’? Some firms have left the online database
delivery business in the face of recurrent losses, an example
being the New York P4mes Company, a producer of intermediate
ephemeral-value database products.
Reutérs' operating prqfits as a percentagé of revenue are

available only for the 1975-1985 period. The company cannot Be
termed a new entrant, but its activities as an bnline database"
‘supplier can be dated to 1968. Despite the lack of data for the

first seven years, the pattern is instructive.

Al

Table 7: Reuters Profit}\as a Percentage of Revenue 1975-1984

1975 1976 1977 1978 1979 1980 1981 1982 1983 1984

3.3 . 6.4 5.4 5.1 4.8 4.1 16.4 36.5 55.2 74.3

-

Sopfées: Reuters Annual Report and Accounts 1979; Table 6.

The sharp increases in 19f6, 1981, and subsequent years may be
interpreted as points where particular products or groups of
products reached profltablllty Strong inferences cannot be
drawn because Reuters' establlshed base of revenue in media

sales may have absorbed the early losses and because the range

72 'publishers Go Electronic,' Business Week, 11 June 1984, p.
86; 'Mead's Efforts to Develgp High-Tech Unit,' Wall Street
Journal, 7 November 1983, p. 37. : .
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of products it sequentially introduced over the years may have
broken the relation between new product introduction and overall
profit. s

Privileged or exclusive access to raw data may constitute a

-barrier to entry. The most obvious possibility is that

established firms have exclusive‘;ights to sources of basic.raw
data such as stock and'commodity market information. Wﬁile there
are historical examples, no current inétances of the .granting of
exclﬁSive access rights by these organizations have been K

discovered. There appear to be some limitations in the area of

contributed data relating to markets with no central trading

floors. Reuters reports inability to get raw data‘on'US Treasury
and federal agency securities.’?® The interactive contributed
data services pioneered by Reuters may also have resulted in
Reuters gaining exclusive access to certain data at the expense
of competitors. It was not possible}to ascertain whether there
wére con;ractual restrictions on supplying the data to other
firms but exclusive access is most likely, juét in terms of
practical convenience for traders.

The network character of some information services provided

by the leading firms, especially in relation to decentralized

markets with no physical trading floors, may be chstituting a
barrier to entry. Once a particular information service such as
the Reuters Monitof Moﬁey Rates Service has become established
(all of the world's 100 largest banks are subscribers to this

72 Reuters Prospectus, p. 16.
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particular service), it becomes, in éffect, the market floor,
and an indispensable requirement fof all participants in that
market. Once‘a service has achieved this status, it wouid be
difficult for a competitor to enter. The incumbent firm will
~also be in a position to set monopoly'prices.

High profit returns ﬁay aléo be due to the advantages of
being first in the field. In an industry where the accuracy and
timeliness of infofmatidn is of paramount impoftance,'it is
likelyvthat esfablished firms enjoy braﬁd 'image' adVantages.
This may, however, be overcome by combinations such as Merrill
Lynch-IBM which have immensé brand image advantages in their own
industries., Proauct and pricing strategies which may act as
barriers are discussed below.

-

Conduct

Product Strategy }M/

The dominant firms in the news and mafket—infarmation
market offer a variety of products. Variety in the form of
different 'packages' of the same information, must be
distinguished from variety in the form of products comprising
different information. The former, a device for price
discriminationy 1is diséussed below, under Pricing. The latter
form of yariéty that corresponds to multiproduct production is
examined here. However, the linaﬁbbetween the two types of

variety are not always clear as there can be significant common
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elements between different products aimed at different market
segments.

One of the main reasons for multiproduct production comes
from the demand side: Eustomers desire to work with a limited
number of online infgfmatioh soﬁrces to minimize problems with
space,vformats, etc. Thisfmakes the number of offered pfoducts a
sellyné point for supplier firms. Trénsmission and terminal
costs may also be spread out over a nuhser of products. For
example, in introducing the Reutefs HistoricalvDatabase serv}ce,
it was stated:

BeCéuse the network:and terminals are already in plaéé

and paid for, we shall be able to offer these new
services at very low prices.’®

The new information technologies and gﬁe new marketing
opportunities have caused news agencies and online firms to séek
to.fully egploit the potential for mﬁltiproduct production of
their business, at all levels. Reuters used to ma{ntain sepagate
worldwide reporting networks for its general news (for media)
and specialized news (for business users) products. In 1980, the
two networks were merged’® because the technologies enabled the
separation of stories and their packaging into differept
products at a later stage in the production process. In any
case, there is no clear-cut separation between what constitutes

N

general news and specialized news. Specially edited genéral news~

e s En e e G e - N y

7% 'Reuters to Launch Historical Database Service,' Reuters
press release, 10 June 1983,

7% Reuters Report and Accounts 1980, p. 4.
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is included in specialized news products dlregfly, or through
w1ndows or alert facilities on video mon1tor§r76 and
developments in exchanges and markets that are t\\\p:1me concern

\
of specialized news spills over into general news. ~

)

Incentives to offer a large number of information ﬁ;oducts
over common online communication facilities lead to multlgroduct
distribution, not necessarlly multiproduct production. These
incentives may, howéver, be combined with incentives to
integrate upstream into production, discﬁssed under»Vertical
Integration, and incentives to exploit economies of scope at the
production level. Most of the major firms are chafacterised by
multiproduct distribution, verti;al‘integration, and
multiproduct production. Given the possible existence of
'bottlenecks' at the level of dissemination; the products of the
vertically integrated firms will have guaranteed access to
end-users; while market access for information products of the
unintegrated firms may be restricted.

"This is a possibility, not an observed fact. All the major
firms distribute products supplied by independent producers.
Some independehtly produced information products are
simultaneously distributed by several online firms. Furthermore,

“~

there are a large number of online firms at the present time,

76 E.g., 'AP-Dow Jones News Services are also available through
Telerate, continuously updated in a six-line window at the
bottom of the screen--allowing the viewer to keep abreast of the
news while continuing to watch any page in the Telerate system,'
-- 'AP-Dow Jones News Services,' publicity material obtained in
August 1983. '
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including some that appear to be distributing only one

specialized product.

Pricing

The news and market-information market satisfies the three
essehtial conditions for price discrimination: sellers within
their market segménts haQe mapkethpower; Ehere are opportunities
for the segregation of customers with different price
elasticities of demand; opportunities for arbitrage are limited
because of the ephemeral nature of the value of the products.

The news agency industry has long been characterized by
price discrimination.77 Price discrimination within a national
media market is done by pricing on the basis of a formula
similar to the 'Newspaper Pricing Policy' of UPI which is based
on the circulation\df the buyer newspaper,plus a flat, uniform
fee for equipment.’® Price-setting outside the core media
markets tends to be based on negotiation. These prices are
uniformly lower than in the core markets.

There is no convenient and accepted discriminatory measure
in the specialized news markets. When Dow Jones had complete
monopoly 6ver the US business‘inform;tion market, it used the

number of branch offices a customer had, whether or not a ticker

77 Samarajiwa, 'Third-World Entry to the World Market in News,'
pp. 124-26; :

- 7% 'UPI "White Paper" Refutes Rate-Busting Allegations,' Editor
and Publisher, 7 May 1983, p. 12,
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machine was needed in every office, as the discriminatoryJ
measure;79‘Reuters uses a formula that is not as patently
discriminatory which takes into account nﬁmbers of locatibns
served, numbers of video monitors and teleprintérs installed,
and some other féctors. Examples of Reuters prices werehébtained

from the bankruptcy records of International Reportiné

Information Systems Development (Holdings) B.V., (IRILS):

Table 8: Example of Reuters Fees (USS)

Yearly Monthly per
Terminal
Financial Report 13,176.00 366.00
at Fullerton, VA,
Financial Report 5,112.00 426.00
at Second Location
Money Report at 18,216.00 - 506.00
- Fullerton, VA, '
Money Report at ©7,032.00 586.00

Second Location

Source: US Bankruptcy Court, Alexandria, VA. Case No. 83-00131-A
(Document filed 1 April 1983).

The common ratios between the charges (2.6:1 for annual charges
between first and second locations, and 0.86:1 in the case of

terminal charges) are indicative of formula-based pricing.

7% William J. Slattery, 'Who Now, Dow Jones?' Esquire, October
1970. .
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Pricing policies in the ephemerel-value database sector
vary in complexity. It -appears that price discrimination within
segments 1is more‘diffieult here. The basic chérge is for connect
time, wjth possible additional charges for characters |
tranemitted~and received, processing charges, etc.®° Simpler
pricing formulas are being introduced in response to market
resistance. For example, FRI Information Services Ltd. offers‘
its Trademarket product at either a C$5,800 annual subscription
fef large firms, or at C$0.06 per stock quotation for smaller
users, which may have discriminatory implications in practice.®'

Tﬁe principal method used for price discrimination in the'
ephemeral-value da}abase sector appears to be the offering of
composite products; For example, Reuters offers a group of
products called the Reuter Monitor Commodities Broadcast Service
for three commodities—-coffee, cocoa, agd sugar——which is made
up of futuresiprices from three market centres, foreign exchange
rates, and a commodity news alert system. The Reuter Monitef
Commodities Service for those three commodities offers
commodities news, futures prices, contributed data, foreign
exchange rates, and economic statistics.®2? The price for the
latter product is higher. These two products are clearly aimed

- —— ———————— . ——

8° E.g., I.P. Sharp Associates, Inc., 'Sharp APL System Usage
Agreement'’ (November 1982; Pub. Code 0098 8211 E5).

81 'Data Base Firms Strive to Cut Costs, Improve Access,' Globe
and Mail 19 October 1984, p. R2,.

82 'The Reuter Monitor Commodities Broadcast Service,' and 'A
New Range of Commodity Services on the Reuter Monitor,'
publicity material obtained in September 1983,

{
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at groups of buyers>with different price elasticities of demand.
- It was not possible to obtain the régu{red data on pricing

policies from the major‘firms, as this dééa, among others, was |
con;idered to be confidential. IPS, a small Thira World news
agency, was the only firm willing to discuss pricing policies.
Charges were said to be based on estimates of what the market
will bear. Generally a blanket rate is chargeé because measuring
usage is costly. In many cases optional packagés were offered aé

'sweeteners' in negotiations over the basic product.??

Multiproduct Pricing. Price discrimination is based on

exploiting the different demand elasticity characteristics of
market segments in relation to what are more or less the same
products. Multiproduct pricing extends this to different product
market segments. A firm that enjoys a secure position in a
particular market segment with low demand elasticity (e.qg.,
Reuters in the foreign exchange information market segment), can
offer low prices in other, mqrevcompetitive, market segmehts.
The prices in these markets will be determined by 'what the
warket will bear', or what is needed to drive out competitors. -
‘ The éondifions for this type of pricing, known as- 'deep-pockets'
cross-subsidization, exist in the news and market-information
market, but it has not been possible to find any evidence that
it is actually being practised. It may be that firms have no
need to engagelin such anti-competitive practices in a period of

83 Interview with Victor H. Sutton, Co-ordinator, International
Organizations and NGO's, IPS-Inter Press Service, IPS Head
Office, Rome, 13 September 1983,
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rapidly expanding demand. It also true that even if such pricing
did occur, it would be very difficult to establish that it was.
anti-competitive in view of the costing and accounting pfactices
of supplier firms, where a lérge proportion of costs are

categorized as common costs.

| Summary

| ‘This chapter was an attempt to identify economic
'relationships and tendencies in the news and market?information
market within the broad framework of the
structUré?conductfperformance paradigm of the industrial

r'g

organization field. The news and market-information market was
defined using ephemerality of value as tégftg} criterion. The
market is made up of a number of heterogeneous market segments.
Two groups of suppliers, old news agency firms and the newer
online service firms, were identified. | -

The mérket is in fhe midst of rapid growth and change.
Large numbers of new products have been introauced over the past
few years. The number of suppliers is large, and a considerable
amount of entry and exit appears to be occurring. However, there
are a number of firms that are well established and are enjoying
high profit returns.

It was found that claims for the existence of economies of
scale cannot be substantiéted. In any case, economies of scale

are of limited importance in the present conditions of rapid

technological change. No conclusive evidence was found for the
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existence of economiés of scope but it was concluded that some
economies of scope are likely to be present in relation to
dissemination. There appear to be no overwhelminglstructural
tendencies towards hatural monopoly.

Most of the large firms are integrated across production :
and dissemination functions. Firms controlling dissemination
facilities ;ppear to be in a powerful position vis-a-vis firms
- limited to information production. While possibilities of abuse
were identified, there do not seem to be any instanées of
information providers being shut out from access to buyers at
the present time;

Several possible reascns for ;he high profitability of the
core firms are discussed but a conclusive explanation cannot be
arrived at on the basis of the available_daté. Incentives to
engage in multiproduct distribution and production are
identified and the possibility of large firms expanding into
market segments presently occupied by small firms is discussed.

The limited conclusions that may be drawn on the basis of
this analysis of the news and market-information market are

discussed in the concluding chapters.
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I11. Propefty Righ;s in Ephemeral-Value Information

.

\.\ .1

Introduction

This chapter;seeks to trace the development of the property
rights regime governing the preSent'news and markét—information
market and related areas of information production and
dissemination. The historical material is discussed under three
heédings. The first, common law righ;s, deals with a line of
cases directly involving news égencies as parties. Here, judges
have formulated privaté property rights'based on the common law,
on the basis that news agency réports are outside the ambit of
copyright law. The sédond and third iines of development are in
tﬁo branches of copyright léw, one dealing with copyright in the
content df‘newspapers, and the other,'gopyright in compilations.
Parallels between these three lines of development as well as
important differences4are discusséd;

The historical discussion is based on the common law
jufisdictions of Canéda, Britain, and the United States;}They
are all societies at the leading edge of information inéustry
’development: Canadian 5udgés/and lawyers turn to English and
- American la& for guidance, making}a study of developménté in
those two legal systems indispensable. ~—

The present status of private property rights to news and

market-information is discussed in relation to Canadian law in .
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the final section. The implications of the technological

.~convergence of the news agency, newspaper, and compilations

1ndustr1es are discussed. : R

P~

~Model of Property Rights Development‘

In every society there is a problem of resource allocation.-
Resourée allocatiom.through marﬁets and private property rights
is a defining characteristic of cépitalist societies. A p:ivate
propert? right has been defined by Felix Cohen as:

| a relationship among human beings suchlthatythe

so-called owner can exclude others from certain

activities or permit others to engage in those

activities and in either case secure the assistance of

the law in carrying out his decision.'
In practice, what a pégsoh has or trades is a buﬁdle of pfivate
property rights, sometimes gﬁcumberea by obligations. There are'
almoét an infinite number oficombinatian‘of rights that can
constitute such bundles, but the legal system has tended to deai
with a limited number of standard bUndles of rights, each ‘
,standard bundle being considered in general usage to be a
particuiar kind of property right such as owﬁership or

leasehold. All standard bundles are in varying degrees,

exclusive, enforceable, divisible, and transferable.?

' Felix S. Cohen, 'Dialogue on Private Property,' Rutgers Law
Review, 9 (1954): 373,

“
1

2 Anthony Scott, 'Property Rights and Property Wrongs, Canadian

Journal of Econom1cs, 16 (1983): 558.
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Exchanges of private prope;ty rights occur in markets and
direct the allocation of economic resources. Existence of
prﬁvate property rights may be seenras a pre-condition for
market-transactions. HoweVer, market transactions may take place
on'the-bésis of quasi-property rights-that do not™fulfil the
requirement of legal enforceability. One such instance is when
the transéction is illegal, as in the drug trade. Here, all
parties are aware that the law will not step in and enforce
property rights in[case of conflict. But illegal trade ha; its
own mechanisms for enforcing property rights, generally in the
form of codes.that may be broken only at risk of inviting
violent retribution.

The other instance is when all parties adt as though a
legally’eﬁforceable‘property right exists. This routinely occurs
at the 'edge' of the market sphere, in areas into which market
~relations have just expanded. Whether an actual private propérty
right exists or not, and the composition of-the'bundie, can be
- ascertained only when a conflict between two parties is taken to
ccurt or when some form of 1egislation is enacted to define: o
property rights ;n that area. Even in the latter case, it ig
judicial interpretation of statutes or regulations in relation
go aétual disputes that defines the rights, not the legislation
itself. |

The dgfinition of pri%ate property rights utilized in this

thesjs is narrower in scope than that usually found in the «~
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burgeoning property rights iterature in economics.?® In most of
these13:414295-%he’55/11ty to secure the assistance of the law
is mekgim/gne\gyong many possible methods of enforcing property
rights. In thifaeflnltlon adopted here, enforceability by law,
is, in the lf@t instance, the true test of a private property
right (and qy extension, of other types Qf property rights too.)
It is not cqptended that other forms of enforcement do not
exist, or th;E“thpy are of no significance, Rights enforced by
means other than the law are incorporated into the analytiéal
framework under the concept of QUasi property rights. The
precision made possible by the narrower definition was a major
factor;iﬁ making this choice. It must also be noted that the
prime applications‘of the broader definition have been in
analyses of government and other bureaucratic organizations,®
which are not the focus of this study.

New technologies and uses, especially when associated with
private investmént, give rise to demands for new private
property rights. In any situation where private capital has been
invested in a new economic activity there is a natural desire on
the part of the investors and managers to safeguard the invested
capital and to enhance its profit-yielding androther beneficial
(managerial) capacities. Conflict arises when other parties do
not obey the restrictions imposed by the investors and managers

* See, for example, Eirik G. Furubotn and Svetozar Pejovich,
'Property Rights and Economic Theory: A Survey of Recent
Literature,' Journal of Economic Literature, ‘11 (1973): 1139,

& Ibid., 1137.



e
for the above objectives. The conflict may be resolved by

negotiation, by recourse to litigation, or by appeals to
government for legislative or administrative intervention.
Negotiation is possible only when the number of parties involved
is small, and generally does not result in full--i.e., legally
enforceable--property rights. In common law market ecbnomies
such as Canada, Britain, and the United States, legislative and
administrative remedies have come to play increasingly important
roles in defining new propérty rights but, arguably, the
predominant mechanism still remains the judicial system.

Anthony Scott h;s described the legal process that gives
rise to new property rights (new standard bundles of rights) to
natural resources in the common law in terms of,SUpply and
demand forces.® A modified version of that model wili be used to
analyze the historical development of private property rights,

On the demand side are the litigants to‘whom the existing
propérty‘rights or quasi property rights have become
unsatisfactory or inadequate. A lai}gant usually does not demand
a general change in the definition of a property right, only
that legal sanction be given to what he/she is doing or intends
to do. A general change is not always the objective of an
individual action but may yet be the result. On the supply side
are the judges. Judges deal with specific“disputes brought

® Scott, 'Property Rights and Property Wrongs': 555-73; Anthony
Scott and James Johnson, 'Property Rights: Developing the
Characteristics of Interests in Natural Resources,' Resource
Paper #88, Department of Economlcs, Un1ve;51ty of British
Columbia, March 1983. i
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before‘them, but _general changes to propefty rights result where,

there are iarge numbers of disputes concerning existihg rights,
or evén one dispute in relation tétquasi propertyrrights. The
outcome 1s notvnecessarily more 'efficient', or better for both
parties orléociety as a whole. This is'because the 'market' for
new property rights is wracked by the debilities common to all
real-world markets: the wealth of the litigants is in most cases
unequal--an interpretation of a property riéhts bundle may
emerge victorious'becausé of the economic resources mobilized by
its proponent, rather than for aky otherrreason; 'pure
competition' is absent in that litigants are .not homogeneous,
self-contained entities that uniformly and exclusivgly respond
to purely short—term considerations; access to the market may be
restricted for certain types of litigants becéusé of common law

procedural rules regarding 'standing'f and, public good effects

exist, in that 'free rides' are pdssible'oniQFw property rights
) pe

[ &

developed as the résqlt of one litigant's actions.®

Common-law judges generally'atfempt to limit °their findings
to the parties before them,‘as to do otherwisé wdu d be to
engage in explicit law-making, usurping the functfons of

legislatures. But the doctrine of Stare Decisis has the

A

practical effect of4generalizing'specific findings in disputes
to private-property rights applicable to large numbers of

people. It also results in the evolution of new property rights

being a slow and incremental process, with judges always seeking
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to adapt existing rights rather than create rights afresh.
In his discussion of the creation of private property
rights to natural resources in Canada, Scott contrasts this
incremehtal‘common law process with government policy to create
new private property rights.” It is not suggested that
government podicy-making, generally or aiways, results in
radical breaks from past policiés and precedents. It is that
there 1is latitude‘for relatively greater 'leaps' within the
ovérail incrementalism»of government policy-making. The
discuggion of legislative property rights creation must include
éxam&nation of the government's role as an economic éctor,
efﬁénding beyond’that of facilitator of industry demands.
Gévernments may attempt to direct large politzco—economic
/processes such as colonization of land or investments in the
/fcommunication/informa£ion sector, through the creation of new
private property rights. Comparisons between the two modes of

)

property rights creation and their implications are discussed in

chapter IV,

Development of Property Rights

Copyright is the principal form of private property rights
to information other than information of novel technological
products and processes represented by patents. The origin.of

-

copyright is generally traced to the invent{bn of movable type
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circa 1476.°% However, the beginning of copyright law as it is
now known in Canada, Britain, and the United States is usually
taken to be the Statute of Anne of 1769, entitled a 'Bill for
the Encouragement of Learning, ané for Securing the Property of
Copies of Books to the Rightful Owners Thereof.' Ambiguities.in

the statute on the nature and scope of the private property

rights conferred were resolved to a degree in Dohaldson“!;
Beckett (1774).° Here, the court ruled that the Statute of Anne
preempted common law copyright: copyright in books had to be

aerived from statute or not at all.

The préemption question in Donaldson is symptomatic of a
larger issu&. Private property rights to information may be seen
eifher as the fule (i.e., thesé proven otherwise, private
property rights exist), or as the exception (where the burden of
proof is oﬁ'the party claiming private property rights).'® In

Donaldson, the court adopted the latter approach,‘namely that

what was not explicitly brought within the sphere of private
property iights by statute remains public property, which is the
residual. This 'restrictive' approach retards the expansion of

private property~rights. Its opposite, what may be described as

- e - = ——

and American Patent and Copyright Laws,' Whittier Law Review, 5
. (1983): 544, quoting authorities,

® 1 Eng. Rep. 837 (K.B. 1774); see also, Hauhart, 'Origin and
Development,' 548-551, :

' For evidence of the continuing vitality of this debate, see
for example, Arthur S. Levine and Jeffrey L. Squires, 'Notice,
Deposit and Registration: The Importance of Being Formal,' UCLA
Law Review 24 (1977): 1232-36.
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the 'permissive' approach, shifts the burden of proof on to
‘those who would limit the: scope of private property rights.

The ruling in Donaldson did not settle the question of the

scope of private property rights to informationvconclusively, as
evidenced by the éurvival, and even the creation, of common lay.
copyright and other similar-rights. In the United States, the.
guestion became intertwined with federal-state jurisdictional
issues and has been marked by swings towards both 'restrictive'
and 'permissive’ approachesiﬁﬂf//

The private property'fights developed fdr the news agency
industry could be described as a result of the application of
the 'permissive' approach. However, this is too simplistic a
conclusion. The permissive approach adopted by the courts in
fashioning new private property rights must be seen in the
overall context of the existence of statutory copyright law
embodying a balance between the interests of producers and
users, which was, in essence, a manifestation of the restrictive
approach. In most cases, the rulings of the courts on
ephemeral-value information were two-pronged: the courts
excluded the information from the 'strong' protection of
copyright law, an action congruent with the restrictive
approach; then the courts fashioned weaker property rights for

the information excluded from copyright protection, adopting the

- e - - ————— - = =

'' For a review of developments see, Henry David Fetter,
'Copyright Revision and the Preemption of State
‘"Misappropriation" Law: A Study in Judicial and Congressional
Interaction,' ASCAP Copyright Law Symposium, 27 (1982): 1-56.
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permissive approach,'?
The 'restrictive' approach is exemplified in the English

.and Australian decisions, Sports and General Press Agency,

Limited v. 'Our Dogs' Publishing Co., Limited (1917),'? and

Victoria Park Racing & Recreation Grounds ‘Co. Limited v. Taylor

i

and Others (1937).'% In the Our Dogs case, the-plaintiff claimed

the 'sole préss rights' of a dog show, and sought to enjoin the

v - s

. /
publication of photographs of the event taken by others. The

court held against the plaintiff:

It is said that the association [which sold the 'rights'
to plaintiff}-had been put to trouble and expense in
organizing the show which included the right to
photographs themselves and to grant the same right to
others . . . . [I]t is not accurate to speak of the
right of taking photographs as property. No doubt the

Association had the grounds for the day, and also
the right of allowing those persons to enter of whom
they approved and excluding those of whom they did not,
and that right carried with it the right of laying down
conditions binding on the parties admitted; it might be
a condition that they should not use cameras . . . But
they did not lay down any such conditions

[I]f those who promote shows or exhibitions wish
to prevent the taking of photographs, they must make it
a matter of contract. I am clearly of the opinion that

there is no such right of property in the owner of land
15

The Victoria Park case broadened the rule in Our Dogs by

refusing to recognize a private property right of a race-course
(1902) is a good example.

13 2 K.B. 125.

' 58 C.L.R. 479.

15 2 K.B, 125, 127-128.
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owner to bar broadcasts from a terr‘built on adjoining land. In
these casés, the burden of establishing private properfy,rights
contractually was imposed upon those who wished to restrict the
use by others of information generated from activities under

their &ontrol.

Common-Law Property Rights

News agency reports have been considered to be outside the
"purview of copyright.'® However, this has not resuited in the
total absence of prdperty rights. The courts in England and in
the United States have designed weaker -property rights for news
agency‘products outside the statutory framework.

The leading English cases in this area are known as the

Exchange Telegraph cases.'’ The dispute in the first case, The

Exchange Teleqraph Co. Ltd. v. Gregory and Co., concerned stock

exchange information bought from the committee of the Stock
Exchange and resold by The Exchange Telegraph Company (Extel).
The news agency disseminated the information to subscribers --.

bound by contract not to resell or disseminate it to

' National Tel. News Co. et al. v. Western Union Tel. Co. 119
Fed. 294 (1902); The Exchange Telegraph Co., Limited v. Gregory
and Co. [1896] 1 Q.B. 147; The Rome Copyright Convention, 1928,
Schedule III, Copyright Act, R.S., c.55, art.9. See also,
William F. Swindler, 'News: Public nght v. Property Right,
ASCAP Copyright Law Symposium, 10 (1959): 285.

'7 The Exchange Telegraph Co., Ltd. v. Gregory and Co. [1896] 1
Q.B. 147; Exchange Telegraph Co. Ltd. v. Central News, Ltd.
[1897] 2 Ch. 48; and The Exchange Telegraph Co. {(Ltd) v. Howard
and The London and Manchester Press Agency (Ltd) [1906] 22
T.L.R., 375,
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non-subscribers -- by telegraph. The same information Qas also
published, six times a day, in a copyrighted newspaper put out

‘by Extel. The defendant, an 'outside broker', barred from
subscribing to the telegraphic service, obtained the telegraphed
information from a subscriber and published it in his office, .
sometimes before, and sometimes after, its publication in
plaintiff's newspaper. | |

The facts in the other cases, Exchange Telegraph Co. Ltd.

v. Central News Ltd. (1897) and The Exchange Teleérqph Co.

(Ltd.) v. Howard (1906), were fairly similar. They both involved
news originating at events organized by third parties (horse
races and cricket matches) in distant locations. Unlike in the
Gregory case, there wefe no purchases of information from the
organizers of the events. Presumably, the information was free
for the taking. However, costs were incurred in placing
reporters at the sites, transmitting the information to London,
organizing 1t, and disseminating it through telecommunication
lines and 'ticker' machines to purchasers including hotels,
clubs, news-rooms, and newspapers. The defendants in both cases
were alleged to have obtained the information surreptitously
from plaintiff's subscribers in breach of their contracts. The
cases were argued outside statutory copyright law in terms of
inducing breach of gontract and common law right of property in
information.

In Gregory, the court recogniied Extel's private property

rights in the information on the ground that it was purchased
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from the Stock Exchange, which had private property rights to
it: |

What is done is done in a place belonging to the members
of the Stock Exchange and managed by a committee, who
have a right to deal with what is done in it as they
think fit, and persons admitted to that place are bound
to submit to the terms imposed upon them by the

- committee, The ccmmittee have the right to deal in their

~own way with that very valuable information of what is
being done, or has been done earlier in the day.

This information . . . is something which can be sold.

It is property and being sold to the plaintiffs 1t was

their property.
The private property right was derived partly from the fact that
the information was generated within a privately controlled
environment, partly from the fact that it was a result of
conscious activity ('collecting together of materials') and
partly from the existence of exchange value.

In the later cases, the information originated in the

public domain. The court in Central News saw the derivation of

private property rights thus:

[I]t was said first of all that here the information had
become public to the world at Manchester, and there
could be no property in it. But the information was not
made known to the whole world; it was no doubt known to
a larger number of persons, but a great many more were
ignorant of it. By the expenditure of labour and money
the plaintiffs had acquired this information, and it was
in their hands valuable property in this sense—-that
persons to whom it was not known were w1ll1ng to pay,
and did pay, money to acquire it.'?®

The court in Howard agreed:
The knowledge of a fact which is unknown to many people

'® y Q.B. 147, 151-153,
' 2 Ch. 48, 53.
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may be the property of a person in that others will pay
the person who knows it for 1ﬁfe:mat10n as to that fact
. « . The Plaintiffs here sue, not in copyright at all,
but in respect of that common law right of property in
information they had collected and which they were in a
position to sell. , B

The later cases are more interesting in that information
that was in the public domain was seen as being made into
private property. What is most interesting is the major reliance
placed upon exchange value as a factor giving fise‘to private
property rights. This feature is discussed in detail below in
relation to the'American cases.

The question of when private property rights to news agency

products cease to exist, or when they revert to public property

rights, was not adequately dealt w1th in the Exchange Telegiaph

cases. In Gregory, the issue was clouded because copyrlght in
the newspaper was recognized, and because copyright law
statutorily specifies the duration of the private property

right. In the Central News case, the defence raised the point

that private property rights cease the moment the news 1is
transmitted to clubs and hotels.?' Unfortunately, the court
chose to treat -this not as a question of law, but as a question
of‘fact.22 This question was alsoAimblicit in the defendant's
statement in Howard that when a news report from his sources
failed to come throhgh, he would téke cricket scores from a
newspaper purchased on the street aﬁd transmit it to his’

0 27 T.L.R. 375,

21 2 Ch. 48, 53.

22 Ibidcc,“
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buyers.?? Again, the court treated it as a question of fact.
The landmark US decision on news agency private property
rlghts is Internatlonal/News Service v. Assocfated Press

T
(1918).%% However, two early cases dealt with similar issues. In

National Tel. News Co. et al. v. Western Union Tel Co. (1902)25

the facts were somewhat s1m11ar to the Central News and Howard

cases. The defence did not deny appropr1at1on of news appearing
“on Western Union's tapes; 1nstead it was argued that such
approprlatlon was a lawful right on the grohnd that the
appea%ance of printed tape on appellee's.tickers on customer.
premises amounted to a dedication:to the public. K
The court held that the nature of the appellee's business

preciuded compliance with the requirements of the Copyright Act®
and that even if properly registered, the content of the printed
tape would not be copyrightable.?¢ Instead, the court focussed
on ephemeral value:

The value of the tape to the patron is almost wholly in

the fact that the knowledge thus communicated is

‘earlier, in point of time, than knowledge gommunlcated

through other means, or to persons other than those

having a like service. . . . [I]n virtue of this

quality, and of this quality alone, the printed tape has

acquired a commercial value.?’
The court concluded that the appellee was a commerc1al carrier
23 22 T.L.R. 375, 377.
2% 248 U.S. 215 (2nd Cir. 1918).
% 119 Fed. 294 (1902).
?¢ Ibid., 296-298.

7 1bid., 298.
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of information and not an author or a publisher, and that a
remedy should be sought outside the copyright_isﬁf“

A consciously innovative ('We choose, rather, to make
precedent ... . ')%® remedy was fashioned on the basis that the
appellant's activities resulted in some injury, however remote,
to the property of the appellee: _

[I]f appellants may lawfully appropriate the product

thus expensively put upon the appellee's tape, and
distribute the same to their own patrons, as their own
product, thus escaping any expense of collection, but
one result would follow--the gathering and distribution
of news, as a business enterprise, would cease
altogether.??® : '
Property, in the text of the judgement, was interpre%ed not in
relation to particular news reports or information, but rather
as the commercial enterprise itself.3?° However, the injunction
resﬁraining use of the information by a-rival enterprise until
after sixty minutes, effectively created a private property

right in the information.

Board of Trade of the City of Chicago v. Christie Grain &

Stock Co. (1905)3' was a US case with facts somewhat similar to

Gregory, though the legal argumentS“brought to bear on them were

rather more complex, and mostly not of direct relevance to the

e e . —— - — -

*% Ibid., 296.

3% 1bid., 299-300. For an illuminating account of the evolution
of the concept. of property identified with the expected earning
power of an enterprise, or essentially, with exchange value. see,
John R. Commons, Legal Foundations of Capitalism (New York:
Macmillan, 1924), 11-21 ('Use-Value and Exchange-Value').

*' 198 U.S. 236 (8th Ccir., 1905).
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quesfioﬁ of private property rights in information.

The ruling was in favour of the Board of Trade, with the
court holdiﬁg that it héd private prppérty,zighfs to information
it generated and colleéted:

[T]he plaintiff's collection of quotations is entitled
to the protection of the law. It stands like a trade
secret. The plaintiff has the right to keep the work
which it has done, or paid for doing, to itself. . . .
‘The plaintiff does not lose its rlghts by communlcatlng
the result to persons, even if many, in confidential
relations to itself, under a contract not to make it
public . . . [citing Exchange Telegraph Co. v. Gregory
and National Tel. News Co. v. Western Union Tel. Co.,
among others, in support]:? 7

-
Though'a private property right unlimited in time could be

implied from this statement, a time dimension is suggested

’

immediately thereafter.

Time is of the essence in matters like this, and it
‘fairly may be said that, if the contracts with the
~plaintiffs are kept, the information will not become
public property until the plaintiff has gained its
reward, A priority of a few minutes probably is
enough, 33

The facts in dispute in the Supreme Court appeal of

International News Sefvice v. Associated Press (1918)°" were\as
follows. The International News Service (INS) was barred from
use of trans-Atlantic cables by the British government duriﬁg
the First World War. Unable to obtain its own reports from
Europe, INS took AP-originated news immediately upon publication
in the early editions of New York newspapers and he&spaper‘

2 Ibid., 150-151.

*3 1bid., 251,

38 248 U.S. 215 (2nd Cir., 1918).
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. bulletin boards, and transmitted it on INS wires to subscribers
in the Western and Midwestern United States. Time differences
and publication schedules.maef possible the publication of this
. . i , ~ ‘ .
material simultaneously, or in § cases even ahead of, AP
newspapers in those areas. As there was no dispute ovey these
facts, the questions in law were:

(1) Whether there is any property in news; (2) whether,

1f there be property in news collected for the purpose

of being published, it survives the instant of its
publication in the first newspaper to which it is
communicated by the news-gatherer; and (3) whether
defendant's admitted course of conduct in appropriating
for commercial use matter taken from Associated Press
publications constitutes unfair competition in trade. 3%

The defendant argued that there could be no private
property right‘ to news, both because facts are public property
and because news falls outside the statutory protection dranted
" by the Copyright Act. It was further argued that, even if a
private property right were assumed, a right to uncopyrighted
information could be maintained only by keepind«the information
confidential, as with trade secrets. At issue/ therefore, was
the basic question as to whether private property rights could
exist in relation to 'news of events of spontaneous origin'.
Also at issue were questions of how private property rights, if
any, arise and cease to exist, in relation to information of
this type.

As in many cases of that time, the dissents in INS were

extraordinarily rich in legal reasoning. In this particular case

3% Ibid., 239-240.
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two of the great legal minds of the twentieth century, Justice

OliVer‘Wendell Holmes, Jr.'and Justice Louis Brande1s, wrote
separate judgements. The key legal issues are discussed drawi
on the majority decision as well as the minority decisions.
Could news reports be the p:?Qate‘property of the news
agencies that prodoced them? It was not in dispute that the
teports that were the subject-matter of the case were not
protected by the Copyright Act. Even the majority held that
of current events is common property.2¢ The majority ruling
favour of the plaintiff, the Associated Press, was based on
~attribution of prlvate\property rights to the business of a

agency, and not directly to the information produced by it,

line of regsoving developed in the National Tel. News case.

was something of a judicial sleight-of-hand as the end resul
was _the creation of private property rights (with some
" limitations) to the news reports themselves.

[T]o both of them, alike, news matter, however little
susceptible of ownership or dominion in the absolute
sense, is stock in trade, to be gathered at the cost of
enterprise, organization, skill, labor, and money, and
to be distributed and sold to those who will pay money
for it, as for any other merchandise. Regarding the
news,‘thqmagore, as but the material out of which both
parties are seeking to make profits at the same time and
in the same field, we hardly can fail to recognize that
for this purpose, and as between them,ftga%gsefﬁe
regarded as quasi property, irrespective of the rights
of either as against the public.

The right of a purchaser of a single newspaper to spread
knowledge of its contents gratuitously, for any
legitimate purpose not unreasonably interfering with
complainant's right to make merchandise of it, may be

3¢ Ibid., 234-35.
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- admitted; but to transmit that news for commercial use,
in comgetltlon with complainant . . . is a very-
different matter. In doing this defendant, by. 1f§\very
act, admits that it is taking material that has been
acqu1red by complainant as the result of orgalfization
and the expenditure of labor, skill, and money and which
is salable by complainant for money, and that defendant,
in appropriating it and selling it as its own, is
endeavoring to reap where it has not sown, and by
disposing of it to newspapers that are competitors of
complainant's members is appropriating to itself the
harvest of those who have sown. Stripped of all
disguises, the process amounts to an unauthorized
int rence with the normal operation of complainant's

rledﬁéfgéte business precisely. at the point where profit
is to be reaped, in order to divert a material portion
of the profit from those who have earned it to those who
have not, with special advantage to defendant in the
competition because of the fact that it is not burdened
with any part of the expense of gathering the news,?3’

News was common property at the point of origin but once
economic resources were expended on it and exchange value

- created, it became private property as against all cohpetitors.
~Both Justice Holmes and Justice Brandeis recognized the

dangers of the 'permissive' approach of the majority. Justice

1

Holmes questioned what amounted to a derivation of private
propérty rights from exchange value:

Property, a creation of law, does not arise from value,
although exchangeable,--a matter of fact. Many
exchangeable values may be destroyed intentionally
without compensation. Property depends upon exclusion by
‘law from interference, and a person is not excluded from
using any combination of words merely because someone
has used 1t before, even if it took labor and genius to
make it.

Justice Brandeis:

An essential element of individual property is the legal
right to exclude others from enjoying 'it. . . . [T]he

37 1bid., 139-140.
3% Ibid., 246.
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fact that a product of the mfnd has cost its producer
money and labor, and has a value for which others are -
willing to pay, is not sufficient to secure to it this
legal attribute of property. The general rule of law is,
that the noblest of human productlons -- knowledge,
truths ascertained, concepticons and ideas -- become,
after voluntary communication to others, free as the air
to common use. Upon these incorporeal productions the
attribute of property is endowed after such
communication only in certain classes of cases where
public policy seemed to demand it.

The majority also addressed the qQuestion of when private
property rights cease to exist. Against purchasers of single
copies for reading, private property rights end upon
publication. The majority stated:

[W]e may and do assume that neither party has any

remaining property interest as against the public in

uncopyrighted news matter after the moment of its first

publication . . . #°
But as against competitors, private property rights remained
“until its commercial value as news to the complainant and all
of its members has passed away.'®' The specific time period was
fixed at 24 hours by the lower court.®? Private property rights
that come into being with exchange value, also cease to ‘exist
with exchange value.

The INS decision formed the basis of a series of later

~decisions involving new agency reports.®?

—— e —— - — ——— —

1 1bid., 245.

82 gwindler, 'News: Public Right v. Property Right,' 298.

3 E.g., Associated Press v. KVOS Inc. 80 F.2d. 575 (9th Cir.
1935), rev'd for want of juris., 299 U.S. 269 (1936); Veatch v.

Wagner 116 F.Supp. 904 (D. Alaska 1953); Pottstown Daily News
Publishing Co. v. Pottstown Broadcasting Co. 411 Pa. 383, 192
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fhe extension of copyright-like protection to material
uncopyright%ble upder the'Cdpyright Act through the INS doctrine
came under a cloud in 1964 as a result of two Supreme Court
‘decisions on the preemptive power of federal intellectual
property laws.®*® An attempt was made in the course of the 1976
U.S;'quyright‘Act revision to clarify the sifuation: as
evidenced by this excerpt from the accompanying House Report:

'Misappropriation' is not necessarily synonymous with
copyright infringement, and thus a cause of action
labeled as 'misappropriation' is not preempted if it is
[in] fact based neither on a right within the general
scope of copyright as specified by section 106 [of the
1976 Act] nor on a right equivalent thereto. For )
example, state law should have the flexibility to afford
a remedy (under traditional principles of equity)
against a consistent pattern of unauthorized
appropriation by a competitor of the facts (i.e., not
the literary expréssion) constituting 'hot' news,
whether in the traditional mold of International News
Service v. Associated Press . . . or in the newer form
of data updates from scientific, business, or financial
databases.®®

Whatever be the status of misappropriation law in general (the
literature suggests-that state mﬁsappfopriation laws have
survived the changes made in the 1976 Copyright Revision),®® it
is clear that the law perﬁaining to ephemeral-value information
in the United States is still derived from the INS ruling.

S loomia) Fa €57 (1963). B

a8 Sea;s, Roebuck & Co. v. Stiffel & Co. 376 U.S. 225, rehearing
denied 376 U.S. 973; and Compco Corp. v. Day-Brite Lighting,
Inc., 376 U.S. 234, rehearing denied 377 U.S. 913.

8% U.s.c. 1582 Edition, vol. 7 (Title 17), seci 301 (p. 73).

*¢ E.g., Fetter, 'Copyright Revision and Preemption'; Patricia

Ann Mitchell, 'Misappropriation and the New Copyright Act: An
Overview,' Golden Gate University Law Review 10 (1980): 587-609.
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Chapter V contains a more detailed exposition of the presentlUS
law.

‘The private property rights grénted in INS were abridged in
certain respects as a result of two éubsequent rulings under the

Sherman Anti-trust Act. In Associated Press v. United States®’

the US Supreme Court held that ﬁhe by-laws of the Associated
Press coopefative assbciation having the effect of denying -
access to AP news reports to newspapers in competition with
ﬁembers of the association, were in vidlation of the Sherman
Act. In the sense that AP's ability to exclude others from use
of its news reports was restricted, the ruling was an
abridgement 6f the agency's private property rights; The rights
affected were not those between competitors as in the INS case,
but between the agency and the present and potential buyers of

its products. In the second case, The Associated Press v.

Taft-Ingalls Corporation,®® it was held that AP's refusal to
sell a regional news 'wire' by itself, instead of as part of a
'basic service' package that included national and business

'wires', constituted an illegal tying arrangement.

The genéral applicability of the ruling in Associated Press

v. United States to the news agency field is limited. The
industry in which the illegal exercise of economic power was
being constrained was not the news agency industry, but the
daily newspaper industry. AP was not seen as an economic actor |,

87 326 U.S. 1 (1945),

%8 340 F 2d. 753 (6th Cir., 1965).
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in its own right, but as an instrument through which newspaper
publishers pooled their 'economic and news control power' to
maintain a competitive advantage over their rivals.®® The

Taf:-Ingalls ruling is also of limited scope in that Ehe court

based its finding, in part, on the uniqueness and desirability
of a particular news product.®°®
There appears to be no Canadian ruling specifically on a

common law property right to news agency reports,>' though the

Exchange Telegraph cases afe cited in Canadian treatises.®?

-

Discussion. The most important point emerging from the

analysis of case law over nearly a century is the separate
treatmént accorded ephemeral-value information, generally of a
factual nature and closely.assoéiated with the public domain. It
is not that they were éntirely’éenied‘privaté property rights
but that the courts created special forms of property rights

. that wére at least not intended to be as sweeping as the
property righfs created by cppyright law.

There was no objection to the creation of private property
rights as such. In relation to the specific disputes brodght
before thém, common law judges apprOved‘or modified quasi
property rights developed by theAindustry itself, to actually
s 326 U.S. 16,17,

59 340 F 24. 766-68.

*' M.E. Nichols, (CP) The Story of The Canadian Press, (Toronto:
Ryerson, 1948) p. 264,

*2 E.g., Harold G. Fox, Canadian Law of Copyright and Industrial
Designs, (Toronto: Carswell, 1967) pp. 102-03,
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create new private property:?ﬁghts bundles. Inherent ih this
{process was a bias towards preserving existing exchange value.
This was partly because the private property rights weré derived
(or explained, or justified) from the existence of exchange
value and the fact -that economic resources had' been invested in
the processing and diséemination of information for creating
ﬁexchénge value. Lacking a clear public policy rationale kthough
some jﬁdges attempted to suggest one),®® the principal
rationales became a simplistic protection of exchange value and
what may be described as a 'labour theory of property,’ perhaps
best articulated by Joﬁn Locke:

¢

The Grass my Horse has bit; the Turfsfmy?Servant has

cut; and the Ore I have digg'd . . . become my Property,

without the assignation or consent of any body. The

Labour that was mine, removing them out of that common

state they were in,-hath fixed my Property in them.®®
However, Locke's theory is perhaps better described as an
'investment theory' than as a labour theory in that what the
servant's labour produces accrues to the master and not to the
servant.

Rights were defined in relation to competitors, not 1n
relation to end-users. In fact, in the INS decision, for

example, the court explicitly affirmed that the rights of

end-users in relation to the information products were not to be

——— - ——

3 E.g., National Tel. News Co. v. Western Union Tel. Co. 118
Fed. 294, 296 and 300-30t1. '

58 John Locke, 'Of Property,' excerpted in Property: Mainstream
and Critical Positions, ed. C.B. Macpherson (Toronto: University
of Toronto Press, 1978), p. 18.

87



infringed by the néwly ﬁreated private property rights which
were 'between' the parties in dispute.®5
- Another contributory factor to the bias towards

prgiervation of existing exchange value (the dominant firms
alQays‘won), was the fact that the courts failed to adequately
assess the broaderlimplicatibns of the newly created private
property rights. The private interests of parties actually
before the courts were held paramount, not the more elusive
public interest in the freest possible acceSS'to_éublic-domain
information of a factuai nature from a diveréity of- sources. It
may be thats without the counterweight bf a clearly arficulated
public interest, common law cdurts are loath to rgfu;e to «
“ratify, or abolish( existing quasi property rights because of
the resulting identifiable economic losses. It is noteworthy
that the .one judge Qho clearly deviated from the pattern of
ratifying quasi property‘rights, Justice Brandeis, cited a
nﬁmber of public interest cpnsiderétions’supporting his
position.5¢ |

Reading between the lines of the surveyed decisions it is
possible to discern a pattern whereby smaller competitors (in
all these cases, the dé}endants) engage in 'copying' activity in
response fd some significant barrier to competition erected by,
or benefitting, the dominant firms. For example, the plaintiffs
in the stock/commodity e#chahge cases enjoyed a monopoly on

55 248 U.S. 215, at 236.

56 248 U.S. 215, 261-267 (1918).



access po the sources of information; in the INS case, the
defendant was excluded from telegfaphic access to the source of
war events by.the British government's power over thé
trans-Atlantic cables; in the cricket and horse-racing cases,
the advantage enjbyed by the plaihtiffs appeared to have been
the ability to 'occupy' the ohly available telephone instruments
close to the events and/or the long-distance or 'trunk' lines to
London. The available evidence is not conclusive but appears to
suggest that 'copying', at least in relation to news and factdél
information, may possibly be a reaction to market distortions
rather than a cause of market failure.

Two main lines of legal reasoning may be discerned from the
case law. One is based upon -the concepts of trade secrets and ?f
breach of contract. The other is based on the concept pof unfair
competition. The Gregorz and Christie decisions exemplifﬁﬁtﬁ%

2
former, and the INS and the other two Exchange Telegraph cases

(though not in a pure form), the latter. In the 'trade secrets’
line of reasoning, the argumentation is clear and precise in
articulation: the information is brivate property at the point
of origin; its dissemination is through a series of contraéts
that specify limitations on further dissemination and the
information never enters the public domain; if a third party‘is
in possession of the information it necessarily must be through
theft or inducgment to breach of contract at some ﬁoint in the
dissemination process. There is nothing to fault here in terms

of legal reésoning.
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Theres are onlybtw0'issues that are/éfoblematic..Oné is the -
finding'that the informatigﬁfip/qUE§€€:; is priy?te property at
the point of origin. Thiﬁ’is‘gﬁi a self-evident fact. Why should
information genefated b;‘a/;;ock or commodity exchange be
 private property? Do not the sgcial ramifications bf activities
in stock and commodity exchanges suggest a strong public
interest in fhe information rather than none at all? The second
problematic issue is the legitimaéy of fhe restrictive
conditionsbof the contrac¥s. The law does not enforce any and
allfigntracts, only those held to be not against the public
interest. The question of preventing breach of contracts
restricting dissemination of information is not foreclosed from
determination based on broad legal or public-policy
considérafions._For ekample; common law coéurts _have for a long
time.refusgd to enforce ceftain types of restrictive covenants
. with employees on the ground of protecting the ﬁobility of
labour. @

'Unfair competition' or 'misappropriatidﬁ', the second line
B{,légal reasoning, is less clear-¢ut. Here, the information 1s
public property at the point of origin; private property rights

are said to arise from exchange value and‘the expenditure of

PR

economic resources in information processing and dissemination;

the now private information may be disseminated through :
a — N
contracts that restrict further dissemination along the. way,

but, unlike in the former case, private property rights end at

some point, and the information re-enters the public domain. ™
g _
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Even if the eequence is accepted, it is more difficult in this -
caae;to locate or prove wrongful apprepriation of the
information. Theoretically, the original public information 1s
open to processina and dissemination by anyone, even to‘the o
extent of producihg identical information products.,There 1s
alsc the possibility that the allegedly misappropriated t
information may have come from the last step of the sequence
after the private information has re-entered the public domain.
Almost every step of this line of legal reasoning is
pfgblematic. What are the precise characteristics of, andv
demarcation points in, the transformation from public
information to prrva elinformatidh, and then back to public
information? Shouid ppropriation, free or otherwise, of public
informatioa be allowed? what.limitations, if any, should be
placed on private use of public information? How can‘
misappropriation by competitors be proved?rHow can limitations’
in the form of private property rights be enforced against .
competitors without affecting the public‘procerty rights of

end-users?

Copyright in Newspaper Content

Early’legislation and judicial opinion did not recognize
private property rights in newspaper content. Newspapers and-
periodicals were not included.in the categories of material

subject to copyright in the original 1790 US Copyright Act. An

early English decision (1806) stated:
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'All human events are equally open to all who wish to add
or improve the materials already collected by others,
making an original work. No man can monopolize such a

subject.®’

In the case of‘Clazton v. Stone (1829), a US federal court held:

The term science cannot, with any propriety, be applied
to a work of so fluctuating and fugitive a form as that
of a newspaper or a price-current, the subject matter of
which is daily changing, and is of mere temporary use.5®

But this was at a time prior to the formation of a
commercial newspaper industry. Once it had emerged, and economic
resources began to be allocated on a significant scale to the

. 2 .

production of news,_.the earlier notions of news as common

property began to change. Judicial interpretation extended

existing copyright law to meet the requirements of the hew
industry.®? |

In Englénd, the courts graduélly recognized property rights
in the'content of newspapefs beginning with the 1869 case of Cox

v. Land and Water Co. Ltd.,®° and culminating in the decision in

Walter v. Steinkopff (1892), a case involving the copying of an

57 Mathewson v. Stockdale 33 Eng. Rep. 103, 104 (Ch. 1806).
*8 5 Fed. Cas. 999 (C.C.S.D.N.Y. 1829) (Case No. 2872)

5% There were only two initiatives of any note in the ,
legislative sphere in the US. In 1884, the US Senate considered -
‘and rejected a bill to give eight hours copyright-like
protection to news agency and newspaper reports—--Brandeis
dissent in International News Service v. Associated Press 248
U.S. 215, 265 (1918). In 1909, the US Congress included
newspapers and periodicals among the types of works eligible for
copyright protection in the course of a general revision of the
Copyright Act of 1790--The Statutes at Large of the U.S.A., vol.
XXXV, Pt. 1, ch, 320 (1909). For further references, see |
Swindler, 'News: Public Right v. Property Right.'

6° 21 L.T. 548 L.J. Ch.(n.s.) 152 (1869).
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exclusive report to the London Times on the same day without
credit:

It is said that there is no copyright in news; but there
is or may be copyright in the particular forms of
language or modes of* expression by which information is
conveyed, and not the less so because the information
may be with respect to the current events of the day.
The Defendants have copied from the Times without
knowing, and probably without thinking, whether what

. they have taken was the subject of copyright or Jot. So
far as the Plaintiffs ar t proprietors of the -
copyright in the matter/thus copied they have not any
legal ground of complaint. But, with respect to the
passages numbered, . . . the Plaintiffs are within the
protection of the law.®'

The numbered passages referred to had been individually
copyrighted by the Times prior to publication.

In the United Staﬁes, the extension-of copyright to the
content of newspapers took a little longer. In 1900, the case of

Tribune Co. of Chicago v. The Associated Press °®? came before

the courts. The Tribune had purchased copyrighted material ffom
the London Times, which was regularly telegraphed from London to
Chicago. éﬂtlre editions of the Tribune which contalned these
reports were copyrighted in the US. The material from the Times
was not individuaily copyrighted. The Associated Press
~correspondent in London selected material from newspapers
(including some for which plaintiff had purchased exclusive US
rights) and transmitted them to member newspapers insthe US. The
Tribune sought to stop this practice.
13 Ch. 489, 495-96 (1892).

2 116 Fed. 126 (C.C.N.D. Ill, 1900).
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The court held tﬁat entire editions of newspapers could not
be cépyrighted because not everything included was entitled to
copyright protection. It must be noted thét this decision was
handed dbwn before 4ge Copyfight Act was amended to include
newspapers and periodicals within its scope. But what was of
significance was the fact that the court left open ther
possibility of extending copyright prgtection to individually
copyrighted news repdfts contained in a newspaper.

¥ -

The US equivalent of Stéinkopff was the Chicago
=

Record-Herald v. Tribune Association case,®? decided in 1921.

The Tribune carried an individually copYrighted article by one
Edwards, and also syndicated it to other newspapers. The Chicago
Herald which had not purchased syndication rights, pUBlished the
4.‘gfst of the article, clearly attributiné it to the Tribune. The
Tribune suea.\, o

The main defence was that tﬁ; Herald had published only the
news élement (the Tribune article had been edited to dne-tenth
of its original length) which was not subject to copyright. It
must be noted that this defence implicitiy recognizes the
copyrightability of the "literary element' of a newé,article.
The court conceded that news was not subject to copyright, but
interpreted the literary element very broadly:

In so far as the Edwards article involves authorship and

literary quality and style, apart from a bare recital of

the facts or statement of news, it is protected by the

copyright law. . . . While the appropriated portions
comprise in perhaps larger degree the salient facts than

§3 275 Fed. 797 (7th Cir. 1921). , B
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do the deductions, descriptions, and comments with which
the other parts of the copyrighted article more largely
deal, they are nevertheless not wholly or strictly
confined to recital of mere facts. . . . But if the
whole of it were considered as stating news or facts,
yet the arrangement and manner of statement plainly
discloses a distinct literary flavor and individuality
of expression peculiar’ to authorship, bringing the —
article clearly within the purview and protection of the
Copyright Law.®®

The symbolic bow had beeh made to the common property nature of
news and facts, but the interpretation of the literary element
of its expression (which was what fell within the purview of
copyright protection) was so broad that, for all practical
purposes, the news element of a copyrighted news articie was

also brought within the scope of protection.

Apart from some obiter dicta in Zamacois v. Douville et al,.

(1943)¢° and Canadian Admiral Corp. v. Rediffusion (1954),°¢ a

Canadian court has not explicitly addressed the issue of news

copyright. The rule in Steinkopff appears to be widely

accepted.®’

Discussion. The early pattern of excluding the content of

-newspapers from copyright protection did not survive the
transformation of the newspaper industry in the early twentieth

century. As in the evolution of common law property rights, the

—— e - mn o = . - -

64 Ihid., 798-99.
65 3 Fox Pat. C. 44, 2 C.P.R. 270, 2 D.L.R. 257 (1943).

€6 14 Fox Pat. C. 114, 122 (1954).

®7 E.qg., Haébld G. Fox, Canadian Law of Copyright and Industrial
Designs, 2nd ed. (Toronto: Carswell, 1967) pp. 102-03; and.
Wilfred H. Kesterton, The Law and the Press in Canada (Toronto:
McClelland and Stewart for Carleton Library, 1976).
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‘guiding criterion has been the safeguarding of exchange value;
However, inasmuch as the result has been achieve; by bringing
newspaper content within_the scope of copyright law, copyright
principles as well as logic have had to be considerabiy
strained. The supposedly literary element of news reports haé
beenrbroédened to the point bf meaninglessness and the
fundamental separation between ideas and expression has been
muddied.

Time-value has not been a major factor in the newspaper
copyright cases. William F. Swindler found that newspaper
copyrjght is utilized primarily as a"device to enable
syndication (generally subsequent to publication by the original
producer) of newspaper articles in which style is more important
‘than timeliness.®® Examples are features, columns and analytical
reports. He also found that copyright is sometimes used to
ensure that-originating newspapers got credit for their
reports.®® Copyright law has Been generally utilized by
newspapers (and television networks and stations),vwhere some
sort of case can be made‘for the existence of a literary element
but not by news agencies. But cross-overs are possible,
especiallyvé;ayiew of the recent trend towards the ‘production of

feature-type material by news agencies.

€8 Swindler, 'Public‘Right v. Property Right,' 299,

€9 1bid., 300-301.
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Copyright in Compii;tions<

Cases in this area usually deal with telephone,’strget, or
trade directories, generally based on public-domain information.
While much of the effort involved in producing an artistic or
literary work goes into the expression of an idea, in
compilations the effort devoted to the collection of
public-domain facts far outweighs the labour of arranging or
éxpressing those facts. Copyright law, with its basic
idea/expression dichotomy which protects expression but leéves
ideas free, has little applicability to the requirements of
information firms in the compiling business.

English courts attempted to deal‘with this problem
beginning withvggllz g# Morris (1866).7° Here, the court held
that the secohd,compiler 'must count the milestones for himself.

. . [A]lnd the only use he can legitimately make of a previous
publication is to verify his own calculafions and results when
obtained.'’' Another case, decided a few years later (1870),
permitted the use of another's copyrighted directory for
assistance in collecting the data.’? Even mbre latitude was

allowed in the 1902 case of Moffat & Paige Ltd. v. Gill & Sons

L’Ld_‘_: 73
[T]hough you cannot, where another man has compiled a
0 L.R. 1 Eq. 697.
71 1bid., 701-02.
72 Morris v. Wright (1870] L.R. 5 Ch. 279,

73 86 L.T.R. (n.s.) 465, 471 (C.A. 1902).
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directory, simply take his sheets and reprint them as
your own, you are entitled, taklng the sheets with you,
to go-and see whether the existing facts concur with the
descriptions in the sheets, and if you do that you may
publish the result as your own.

A key case in the compilations line of development in the

US is Jeweler's Circular Publishing Co. v. Keystone Publishing
Co. (1922).7% Here, the court held:

The right to copyright a book upon which one has
expended labor in its preparation does not, depend upon
whether the materials which he has collected-consist or
not of matters which are publici juris, or whether such
materials show literary skill or originality, either in
thought or in language, or anything more than
industrious collection. The man who goes thrquggthe
streets of a town and puts down the names of ea of the
inhabitants, with their occupations and their street
number, acquires material of which he is the author. He
produces by his labor a meritorious composition, in
which he may obtain_a copyright, and thus obtain the
exclusive right of multiplying copies of his work.’5

In Leon v. Pacific Telephone & Telegraph Co. (1937),7¢ the

defendant had taken the names and telephone numbers listed in
plaintiff's directory and rearranged them in the numerical order
of the telephone numbers. The court found infringement. Though
the defence that the defendant's use of the material in
plaintiff's directory was non—competitive was not accepted in
Leon, this has been a major factor in many other decisions. For
example, it was held in a 1960 case that:

A man who haSvframped the streets and compiled a

directory can, by copyrighting the product, obtain

+¢ protection against a competltor who merely coples his
work. He could not, however, obtain protection against

78 281 Fed. 83 (2nd Cir.), cert. denied, 259 U.S. 581 (1922).

7’5 1bid., 88.
76 91 F, 2d. 484 (9th Cir. 1937).
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someone who published an article upon the distribution
of residents in relation to national origin and who used
a compilation from the directory for locating the
concentrations of persons bearing names characteristic
of the various national origins. The directory cases are
exceptions to the rule that facts are not a proper
subject of copyright. That exception does not go so far,
however, as to prohibit non-competitive use of facts set
forth - in a copyrighted collection.’”’

A more recent (1977) case, involving the New York Times,

offers a further illustration. Roxbury Data Interface, Inc., thg
defendant, had prepared a personal name index to the New XQEE
Times index, an annual publication of the newspaper cbmpany. A
researcher seeking articles mentiohing a particular person could
use the Roxbury index to find specific references to thegiz
indexes from which the references to the relevant newspégéfé
could be obtained. The ﬁbxbury indéx provided a short cut to
wading through a large number of separate néwspaper indexes. The
main ground for holding no infringement existed was that the
defendant's index was not a substitute and had only 'slight or

r

non-existent' impact upon the complainant because it led to the
NYT index and not directly to the newspaper.’® It was stated,
obiter, that had the Roxbury index contained both names and

~direct newspaper citations, there would have been a strong case

for infringement.’?®

Manufacturing Co. 189 F. Supp. 275 (S.D.N.Y. 1960).

78 New York Times Co. v. Roxbury Data Interface, Inc. 434 F.
. Supp. 217, 226 (D.N.J. 1977).

7 Ibid., 220. A
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A case involving horse-racing news, decided in 1942, may be
seen as the bridge between the compilations and news lines of

development. The plaintiff in Triangle Publications Inc. v. New

England Newspaper Publication Co. (1942)8° employed a large

number of‘experts~at racecourses thoughout the US at
considerable cost~and_published periodicals containing  _
statistics and other information originating from them. The
statistical charts were accompanied by a few short staccato
- sentences on the performance of the horses. The defendant's
newspaper first reproduced the material using short narrative
sentences; later, the plaintiff's tableshwere directly used.
The céurt first considered qpethef the statistical charts
were copyrightable. They were ruled to be protectable as
compilations in that they required 'the combined skill,
juﬁ@ement, and”effort of several highly trained perséns working
in unison'.®' The short sentences were also held to be |
copyrightable. The judge ruled that the plaintiff's sentences
'may pass for original description, which it hardly lies in the
mouths of lawyers or judges to disparage on the gfound that it
is nothing but a hackneyed arrangement of technical jargon'.??
The défence that the conversion of the tables into prose
sentences did not constitute infringement was not accepted.
%o 46 F. Supp. 198 (D. Mass. 1942).
81 1bid., 201.
82 1Ibid.
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The Triangle decision suggests that no amount of
rewriting--changing the form of expression or arrangement--will
do. If converting~statistical tables into prose sentences is, not

-
allowed, nothihg short of 'cédnting{fﬂe milestones for himself',
and keeping judicially acceptéblg{records, would do. The
copyrightability of terse, jargonistic sentences is of relevance
to news agency operations. News agéncY’réports are characterized
by the use of short, pithy forhs of expreSsioh.’There are not
too many ways in which certain factual events éan be reported in
such sentences. Thus, the Triangle decision had the effect of
extending copyright law beyond protection of forms of éxpression
almost to the point where property rights were granted in facts

themselves.

Discussion. The importance of the compilations line of

develgpment liés in the trend towards convergence of the news
agency industfy and the compilations industry caused by the
innovation of computer based information storage and retrieval
systems. Compilétions used to be 'stable', in the sense of being
paper documents published periodically, and news reports were
always for the moment, and not usually compiled over time in a
systematic manner. The new technology.hés-enabled compilations
to be continuously updated, and news reports to be
systematically collected over time for sale as distinct

products.®?® As a result, it has become difficult to

The Reuters Historicél Data Base Service announced 10 June
1983, is an example. :



differentiate between the legal-economic characteristics of
compilation 'updates' and news reports on one hand, and
qonveqtional compilations and news agency databases on the
other.

Efforts to devise remedies to safeguard existing exchange
value (in Leon, even potential exchange value) have resulted in
wide divergences from the fundamental principles of copyright.
The narrow question of keeping particular firms viable, and
perhaps even profitable, has been dealt with, but at the cost .of
granting de facto monopolies over féctsh mostiy\in the public
.domain or of vital importance to fundamental social processes.
Inadequate attention has been paid to the need to ensure
unhindered access to public domain factual information and to
encourage the best methods of compiling and updating such
iﬁformation. Robert A. Gorman points out the desirability of
allowing subsequent compilers to verify and improve upon
existing works. This practice, known as 'slipping', serves to
enhance the accuracy of compilations and to keep them up to date
while reducing unnecessary duplication and waste.®%

The question of time value of information has not been
directly addressed in the extensions of copyright law in
relation to compilations. But this may bé a conséquenée of the
rigidity of statutory copyright, where the courts can judge only
whether a partiéular work fails within or witﬁigg/pﬁé purview of
8% Robert A?-é;;;;n, 'Copyright Protection-for the Collection

and Representation of Facts,' Harvard Law Review, 76 (1963):
1585. _
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protection, not the length of the protectgdmpegiod—whﬁch is

statutorily defined.®5 |

Present Law in Canada

The Canadian Copyright Act extends pfotection to all
'original literary, dramatic, music and artistic' works, subject
to certain conditions.such as nationality, as well as the
provisions of the Act.®® The question whether news and
market-information products, be they supplied through
computer-based information storage and retrieval systems or not,
qualify as original literary works has not been decided by a

y
Canadian court. The term, 'news',6 1s Qsed in this study to
denote the output of news agencies, and must be distinguished

f;pm the broader meahing given in everyday usage which inciudes,

@i @

for example, the content of newspapers and magazines. -
2 ™~

One of the reasons for ephemeral-value information being
excluded from copyright protéction in the United States, the
requirement that registration (with déposit of identifying
portions) is a prerequisite for maintaining an action for
infringement,?®? does not apply in Canada. Canadian law does not
require any formalities for obtaining cépyright, not even
notice, let alone registration and deposit. There is no obvious
procedural reason barring a producer of ephemeral-value
8¢ R.S., c.55, s.4.

87 y,S.C. 1982 Ed., Title 17, s.411.
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information in Cénada f%;m claiming and seeking to enforce
copyright. |

whetﬁer or not Canadian courts will grant copyright.
protection télephemeral-value information such as news reports
and stock quotations depends on whether théy will be recognizea
as original literary worké. The Act defines a 'literary work} as
including maps, charts, plans, tables, and compilations.®® This
is an illustrative definition and of 1little utﬁlity except in
indicating the statutory intention of protecting at least some
kinds of 'fact works'. Courts have tended to define literary
works_veryvbroadly_.89 In cases where the courts have perceived
issues of equity before them, they have not been above bending
Copyright principles to achieve the desireq‘rééults, as shown by

the newspaper and compilations casesuébove.

Basic principles of,copyright law such as the
idea/expression dichotomy stand in the way of news and
market-information being recognized as original literary works
for‘the purpose of grantind copyright protection. The
difficulty, however, lies in_béerationalizing the conceptual
.dichotomy. It is easy to say, as Harold G. Fox does, that 'there

can be no copyright in news as and of itself, but only in the

s

88 R.S., c.55, s.2.
8% E.g., Kantel v. Grant [1933] Ex. C.R. 84, at 95; University

of London Press Ltd. v. University Tutorial Press [1916] 2 Ch,
601, at 618, '
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form in which it is expressed.'?® However, where there exist
~only a limited number of ways of expressing facts, as is the
' case with news and market information, protection ‘of expression

may extend to the fact content too.

The court in'Canadian Admiral Cdrporation v. Rediffusion

addressed the question of originality and ruled that, |

For a work to be 'original,' it must originate from the

author, it must be the product of his labour and skill

and it must be the expression of his thoughts.?®'
It would appear from the accompanyfﬁg discussion that‘most 'news
events'--political activities and natural phenomena--would fall
outside this definition of originality in that it 1s not
possible for the 'author' to previously script or otherwise
organize them.®?

Article 9 of the Conventiqn of.Rdmg, 1928,3%° provides that
the 'protection of the present Convention shali'not apply to
news of the day or to miscellaneous information which is simply
of the nature of items of news.' The existepce‘df the property

rights developed in the Exchange Telegfaph decisions could also

have the effect of discouraging the inclusion of news and
market-information products within the subject matter of
copyright. However, it would be necessary to establish that a

°¢ Canadian Law of Copyright, p. 102.

' [1954] 14 Fox Pat. C. 114, at 129,
2 1pid., pp. 129-30.

%3 Copyright Act, R.S.,’c.55, appendix III.
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pre—emption_pfovision embodied in s.45 of the Copyright Act. The

Ontario Court of Appeals recently interpreted the Exchange

Telegraph cases somewhat restrictively in a case brought under
the theft provisions“of.the Criminal Code.®®

The right infringed in the case of\ephemeral—value
information would be 'the sole right to produce or repfoduce any
work or any substantial part thereof in any material form
whatever . . .'%% That visuallyvpetcgptible copies on paper are
'material forms' is.clear. Computer tapes ahd disks may be
included in the definitionwby analogy with presently ACerted
material forms. Video displays are not 'material forms' for the
purposes of the Copyright Act, according to the ruling in

Canadian Admiral Corp. v. Rediffusion.?® Analogous reasoning

could aléq lead to construing the active memory of a computer as
outside the definition of a matérial form. The copying of
information originally on paper on to computer tape or disks
could be interpreted as reproduction in a material form, but
cépies made originally on tape or disk may conceivably‘fall
outside the definition.
It could alsoﬁbe argued that input of ephémeral vzlue or
other information in/to a computer, even if copying onto tapes
or disks is ihvolved, does not necessarily mean that an
infringing act has occurred. As long as the computer was not

% R, v. Stewart 42 O.R.(2d).- 225, at 233.
\ .
$$ R.S., c.55, s.3(1).

. %8 [1954] Fox Pat. C. 114, at 125-28,
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used to make hard copies, it would not be unreasoﬁable to argue
that inpg} wés,for manipulation of data, or use, and not for the
infriﬁging act of repfoduction. |

In sum, the present Canadian law on news and
- market-information products is unclear. Ambiguities iﬁ the
present Act‘pertaining to manipulation and éiérage of data 1in
computer based information storage and retrieval systems are
exacerbated by the unclear status of news and market information
in relatiOn,té the protected category of original literary
works. While the strictly technical case for the existence of
copyright in news and market-information in Canada at the
present time can be argued, the ambiguities in the law are such
that, in practical terms of easy enforceability, the rights in

relation to news and market-information are closer to quasi

property rights than to property rights proper. A fact pattern

similar tb those in the Exchange Telegraph cases has yet to be
adjudicated in a Canadian court, but it is possible that firms
supplying news and Aa{ket—infdrmation could win similar
protection especially\in light of the fact that relations
between them and their customers are, in almost all cases,

contractual.
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Summary

The development of private property rights to news agency
and related products and the present law on ephemeral value
information was examined in this chdpter. Private property
rights were defined as legally enforceable rights to exclude or
permit others from sper ific act1v1t1es, following Cohen. The
process of property rights development within the common lew was
understood in terms of a 'market', as set out by Scott. Being an
imperfect market, there is no assumptionf}hat~the resulting new
property rights will be necessarily better for society.

The common law tradition has been to interpret the scope of
statutory copyright law--originally formulated for literary
works--parsimoniously, at least in re}ationﬁto ephemeral-value
information associated with the public domain. The core activity
in this area, the production and dissemination of information by

)
news agencies, has been offered a different form of private
property rights, defined in relation to competitors and not
end-users. Unshackled from the constraints of statutory
interpretation, judges have formulated new property rights based
on their perceptions of the contendlng(fconom1c interests of the
parties before them, In the related areas of newspaper content
and compllatlons, parallel development of property rights
occurred, but the logic of the decisions is nowhere nearly as
clear as in the news agency cases. In the newspaper and

compilations cases, the basic economic issues tend to be

obscured by the convoluted arguments devised to squeeze what are
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esséntially foreign issues into the framework of copyright law.

In all three areas, the guiding criterion has been the
safeguarding of existing exchange value. The general trend has
been for the expansion of private property rights. The approach
of the courts has been 'permissive{, in thé sense that the
burden of proof has not been placed on those wishing to obtain
the imprimatur of the law for their asserted quasi property
rights.

The historical survey also demonstrates the inherent
limitations of/Eommon lay courts in dealing with the impact’of
new property rights on market structure, and indirectly, upon
the public interest in a diversity of ihformation sources.

The boundaries between news agencies, newspapers, and
~compilers, as well as those between these industries and the
entire publishing/library sector appear to be blurring as a
result of changing technology and stiness practices, The‘legal
significance of this apparent convergence cannot, however, be
fqlly appFeciated without reference to the current proposais to
grant Statutory copyright ton cémputer based information storage

and retrieval systems, which is the subject of chapter IV.
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IV. Publié Policy

This chapter is an examination of current public policy issues
pertaining to the production and dissemination of news and
market-information, with special emphasis on property rights.
The industry study in chapter II described the economics of the
news énd market-information market. Chapter III traced the
‘development of property rights to high ephemeral-value
information in the common-law tradition and outlined the present
Cana@ian law with respect to news and market-information.

The central question of how the production of new and
better information.can be encouraged within a market economy
while preserving as best as possible the public interest in
unhindered access to public-domain information is discussed in
this chapter. Special attention is paid to the proposed changes
to the Copyright Act affecting computer-based information
storage and retrieval systems, now being considered by a

parliamentary sub-committee. %
| , 3
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Economic Context

The news and market-information market is in the midst of a
period of dynamic growth and change. Demand is expanding rapidly
and so are the number and variety of new products, There are a
large number of suppliers, though not all of equal size, power,
~or profitability.

yThe leading firms enjoy high profit returns. On the basis
of the available evidence, it is possible to conclude that large
firms do not have cost advantages over small fifms deriving from
economies of scale, though some economies of scope may exist.
There appear to be no overwhelming struqtural tendencies towards
'natural monopoly'. This conclusion is éongruent with the
findings of earlier studies of the larger computer services
industry done by Bower ané Noll.'

Several explanations may be offered for the high
profitability of the leading firms. The present high>p;gfits may
be the result of being first in the field in supplying
particular basic information products characterized by low
demand elasticities. Brand?name advantages built up in the
course of market development following early entry may also be
partly responsible for the high profits. Exclusive or privileged
access to certain kinds of data appear to exist and may
contribute to the inability of competitors to enter the

- — - - —— o —— = -

' Richard S. Bower, 'Market Changes in the Computer Services
Industry,' Bell Journal of Economic and Management Science 4
(1973): 539-92; Roger Noll, 'Regqulation and Computer Services,'
in The Computer Age: A Twenty-Year View, eds. M.L. Dertouzos and
J. Moses (Cambridge, MA: MIT Press, 1979).

\
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high-profit market segments. Larger firms appear to have a
differential advantage over smaller firms in the ability to
build on existing prdducts, in the form of easy access to
end-users for the marketing of new products. The la}ge firms are
also able to capture the cost advantages of delivefing several
products over common transmission channels and terminals. The
common facilities used for the production and distribution of"
news and market-information make it‘possiblevfor firms 7
established in lucrative market segments.to engage in
deep-pockets cross-subsidization. On the available evidence, it
is not possible to point conclusively to one factor as
explaining high profitability on the part of the major firms
supplying the market. Given the nature of the business, which is
still in the process of growth, the identified factors must be
taken as tendencies, rather than as establ}shed causes.

The privileged access to buyers enjoyed by firms integrated
across dissemination and production_functions is a pbtential
sourcé of market power as well as discretionary po;er to control
what information gets disseminated. However, it‘is not possible,
at the present timé, to conclude that such power is being |
actually exercised. The egistence of a large number of online
service firms, some even disseminating a single specialized
product, makes it difficult to gauge how significant the actual
"bottleneck' at the level of diésemination is. It is also too

early to evaluate the impact of 'universal' database access

services, such as Telecom Canada's iNet, on the news and
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market-information market.

It is possible that the firms occupying the luérative
market segménts may expand into more and more market segments by
eliminating competitors through deep-pockets
cross-subsidization. There is no evideﬁde this is occurring at
present and even if it were, proving it would be very diffiéult
as f cost data appears to be organized in a manher that
precluges cost allocation to individuél products. Expansionary
tendencies of larger firms may be neutralized by the econdmies
of specialization possibly characterizing the operations of some
small fﬂims. It may also be that horizontal expansion through
anti—combatitive means is nQt an attractive course of action in
a rapidlygzzﬁanding markét. 3 |

Two main conclusions may be drawn from the.study of the
news and market-information market. First, it is a dynamic and
growing market. There appears to be no need for government
iﬁtervention to‘faciliSéte or provide additional incentives for
economic activity‘in this area. Secondly, there appear to be a
number of tendencies within the market which, 1if strengﬁhened by
endogenous or exogenous fact¢rs, could result in undesirable

[

consequences. These qéﬂfé/ﬁe in the form of accumulation of
market power as well as in the form of adverse impacts an the
public interest in relatively unrestricted access to
public-domain information.

The present analysis cannot support any specific structural

or regulatory policy recommendations. It is possible, however,
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to identify some potential problem areas on the basis' of this

analyéis for monitéring and possible remedial action.

1. The possibility of bottlenecks develéping in the
dissemination stage with regard to access to end-user; by '/ﬂ;
infdrmatie&fbroducers deserves %pnftoring. The danger is not

~-_S£~9D2 ﬂlssemlnafxon firm controlling access to all
end- usgrs in the manner of an information utility as

',discﬁééed in/the literature in the 1960s and 1970s,? but of,
a limited number of firms controlling access to particular
market segments. For example, it may be that a 'bottleneck'h
restricting access to information users in the bank market
segment develops because all the banks are connected to an
interactive network controlled by one firm.

'2; It is possible that the dominant firms may attempt to engage
in anti-%ompetitive practices Such as deep-pockets
cross-subsidization to expand into market segments presently
served by smaller firms, once market expansion slows down.
The need for intervention in such a case will flow not only
from competition policy considerations but also freﬁ concern

) over‘diversity of information sources. The establishment of
more transparent costing and accbunting procedures will be a
‘precondition for any intervention in this area.

Access to raw data w%s alsd’ identified as a possible

problem area. In the sense that one firm's raw data may be

__________________ J

? E.g., Paul Baran, 'The Future Computer Utility,' The Public
Interest 8 (1967): 75-87. ' :
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another's information product, the issue here is primarily one

of private property relations between different information

producers. This is an issue that is on the policy agenda of a _

number of countries including Canada. The prevalent line of

thinking on the creation of property rights to information is

exemplified by the following statement by an advisory panel to

the UK government:

Copyright leglslatlon, well drafted and effectively
enforced, . . . is thus one of the main foundation
stones of the tradeable information sector. . . . Our
concern is that the eventual legislation . . . should .
. . prov1de a framework in which new information
services exploiting new technology can ea511y develop,
with clearly defined ownership of the information
content of the information supplied. We suspect that
this may require a shift towards the 1nterests of the
suppller, as compared with the present Act.’

|

The rest of this chapter is devoted to an examination of the
implications of property-rights creation, with specific

- . A
reference to the proposals now undeﬂféonsideratlon by the

government of Canada. J

Copyright Revision-

Revision of the Canadian Copyriéﬁt Act of 1924 has been

under consideration for the past few decades. A number of

studies and reports on various aspects/cf’Eprg;ght have been '

commissioned over this period, ranglng from ep;\x‘of the/Bd/f

*-\.__._—__—_,
Commission on Patents, Copyrights, Trade Marks and Industrial

—— - — - ot s = -

3 Information Technology Advisory Panel [UK Cabinet Office],

Making a Business of Informatlon- A Survey of New Opportunltles

(London: HMSO, 1983), p.
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Designs (Ilsléy éommission) of 1957 to the more recent Copyright
Revision Studies conducted under the auspices of the Minister of
Consumer and Corporate Affairs. The copyright revision process
entered the pre-legislative phase with the issuance of From

Gutenberg to Telidon: A White Paper on Copyright in mid-1984 by

the then Ministers of Consumer and Corporate Affairs, and
Communications.® The new Progressive Conservative government /J

decided to proceed on the basis of the 1984 White Paper, and in

/,éarly 1985, a Sub-committee of thé Standing Committee on

Communications and Culture on the Revision of Copyright was
empowered to examine .the proposals in the White Paper and report

to Parliament. However, the status of From Gutenberg to Telidon’

has been downgraded to that of a discussion paper not reflecting
the official position of the government in power.S5

The sub-committee received more than 300 briefs and lette;s \

" in response to a call for public comments. Public hearings were

held in June 1985 and the final réport is expected to be
submitted to Parliament by 30 September 1985. Like the former
Liberal government, the present government has assigned
responsibility for the revision to two ministers, the‘Minister
of Communications as the advocate of information producers ahd
with prime responsibility, and the Ministef of Consumer and

- - —— = - e —— -

% (Ottawa: Supply and Services Canada, 1984).

> Canada, Parliament, House of Commons, Minutes of Proceedlngs
and Evidence of the Sub committee of the Standing Committee on
Communications and Culture on the Revision of Copyright,
[Hergafter, 'Minutes of Proceedings.'] Issue No. 1 (9-5-1985):
'Brief by Marcel Masse, Minister of Communications,' 1:26.
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Corporate hffairs to represent user jnterests.
Marcel Masse, Minister of Communications, set the context
for the present revision:

Technology has transformed the marketplace. In 1924
copyright entrepreneurs invested only small sums. Today
. . . making use of copyright requires considerable
investment in very costly technologies. The economic
risks have increased proportionately . . .

Our present legislation does not take these
phenomena into consideration. The lack of protection,
particularly with respect to the cultural and
information processing industries, is an obstacle to
economic growth. We must create a favourable climate in
which the possibilities offered by new technologies can
be exploited.

A revised copyright law must, in my view, balance the
interests of authors and entrepreneurs with those of
consumers. The legislation must recognize authors’
exclusive rights to exploit their own works in the
context of fair competition. The public then decides
what to watch, listen to or read. The success or failure
of authors or entrepreneurs is not determined by
government intervention. . . . The government's role is
to enact legislation which harmonizes diverse copyright
interests, without forgetting that the law--the 'rules
of the game' and the guiding principles that it
defines--has essentially, as its objective, the
promotion and the maintenance of cultural advancement
and economic growth.®

%

Proposals

Despite the changed status of‘the‘White Paper, the
proposals contained in it are, at the present time, the only
concrete expresSions of government intentions with regard to
copyright reform. As 4 result almost all the interventions at

the Copyright Hearings were framed with reference to the White

¢ I1bid., 1:23-1:24.
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Paper proposals.

y The extension of copyright prdtection to Computer based
information storage and retrieval systéms is presénted under the
heading, ‘Subject;Matter 6f Copyright.'’ The present Copyright'

Act provides that copyright shall subsist in_'gVery original

literary, dramatic, musical and artistic work . . . ,' subject
to certain conditions such aa author's nationality.8 The Act
also provides protection to sound recdrdings and cinematographic
productions. The White Paper proposes that the four ﬂain'
categotiea be suppleméntad by two more, so that sound recordings

and cinematographic productions may be protected in their own

r1ght The general objective of the revision in relation to
subject matter is set out thus in the White Paper'

To ensure that the revised Copyright Act includes new
creations as well as new forms of expression of existing
works, the Act will apply to original works defined in
accordance with a generic phase and classified into
_specific categories of works. Every work coming within
~__" the Copyright Act will be entitled to protection,
regardless of the mode or form of its expression and of
the means by which it may be reproduced” perceived or
communicated.? S

Obviously, computerized information storage and retrieval
systems dé not constitute a distinct category of works, being a
medium of expression, communication and reproduction..Therefore,
the substanca of the proposed change appears to be in extending
the definition of a medium of expression to eiplicitly include

- - - - e S - - - am =

7 From Gutenberg to Telidon, pp. 10-11.

® Copyright Act, R.S., c.55, s.4.

 From Gutenberg to Telidon, p. 9.
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magnetic tapes and disks. Displays on video units are to be
excluded, retaining the current }ew, as enunciated in Canadian

Admiral v. Rediffusion.'® The stétus of material stored only in

the active memory of a computer is not’specifically clarified.
Creation and fixation in computer tapes or disks is to be
consideredradequate for copyright protection irrespective of
fixation in another medium. The White Paper proposes a rule
requiring that authorization be sougnt attthe input stage for
any use infringing en the pertinent economic rights proposed in
the White Paper (which are slightly stronger restatements of the
rights in thehreeent Act). !

The edonomic rights attached to matter subject to copyrightv
>protection\§re'to be regrouped.under six broad headings:
reproductlonL performance in public, publlcatlon adaptetion,
broadcastlng, dféﬂthorlgatlon of any of the above.'’

According to the Whlte‘Paper

'"[t]the right to reproduceL\means the right to copy a

work or any substantial part ‘of it in any material form
. . . . What constitutes 'any ‘SubsStantial part' is a.
guestion of fact to be determined by the courts based on
the circumstances of each case.'?
The other pertinent right is the right to publish. The White
Paper proposes that the'existing concept of publication as the
73_[?%8&5—?£_§;§7; Pat. C. 114, at 128.
"' Ibid., p. 11.
12 1bid., p. 17.

'3 Ibid., p. 18.
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issuance of copies to the public be retained.'®
Another provisioﬁ affecting computer-based information

storage and retrieval systems is that on collective works. The

existing definition is,
: ;jkxw
(a) an encyclopaedia, dictionary, year book, or “similar
work

(b) a newspaper, review, magazine, or similar
periodical, and

(c) any work written in distinct parts by different
authors, .or in which works or parts of works of
different authors are incorporated.’'S
' The changes are, first to broaden the definition to include all
works irrespective of medium, and secondly, to limit the rights
of an owner of copyright in a collective work vis-a-vis thé Q
owners of)gopyright in the underlying works.'®

The White Paper also proposes changes to the fair-dealing
provision of the present Act. It is to be replaced by a new
definition of 'fair use' and a 'priorized list of factors to be
considered in determining whether a particuiar use of a work'is
a fair use.' |

Fair use will be defined as a use that does not conflict

with the normal exploitation of the work or subject

matter and does not unreasonably prejudice the
legitimate interests of the copyright owner.,'’
} |
The factors to be considered by the courts in determining

whether a particular use is fair or not are, in decreasing order

- e - - - G - —— v — -

" Ibid., p. 19.
'® Copyright,Act, R.S., c.55, s.2(e).

"¢ From Gutenberg to Telidon, pp. 32-33.

'7 1bid., p. 39.
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of importance: /

o

. . . the impact oi\thg,uée on a~copyfight owner's

economic reward. If topying is so substantial as to

materially reduce demand for the original, the copyright

owner's interests have been harmed. Secondly, the type

of work involved and its purpose are also relevant, for

the nature of the creation will colour the owner's

expectation about how it will be used. . . . The final

factor . . . is the amount or extent of the faking.'®

Also of relevance to the question of copyright to the
content of computer—basedvihformation storage and retrieval
systems are procedural rules relating to registrationfénd
notification. The White Paper proposes the abolition of the
current permissive Berne Convention-type registration system
where registration is not obligatory even for maintenance’'of an
action for copyright infringement.'®? It is also proposed that
crown copyright continue as the general case, with the waiving
of copyright where protection is not required left to the
discretion of of government agencies.?°® Compliance with the
Access to Information Act is made possible by specific

exemptions in the present Act, the continuance of which is

recommended by the White Paper.?"

—— e - —— e W - — o ——

'% 1bid., pp. 73-74.
20 1bid., pp. 75-76.
21 1bid., p. 53.
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The Hearings
The Sub-committee on the Revision of Copyright was
‘éonstituted on 7 February 1985 to study all aSpectsrof copyright
revision and report ‘its findings and recommendatiogs. Following
a call for briefs, the committee commenced hearing evidence on 9
May 1985 with an opening presentation by Marcel Masse, Minister
of Communications. Public hearings began on 2t May 1985, with 10
_day; set apart for 'organizations who have a global view of the
question' and 10 more days devoted to specific themes. The
Minister of Consumer and Corporate Affairs, Michel Cote, also
o |

appeared before the Committee. R

4
1

Many of the intervenors were representatives of producers'
organizations and advocated stronger private property rights,

- The spokesperson for the Conference des Associations des

2

createurs et creatrices du Quebec who decried the notion of
attempting to balance the interests of producers and users made
explicit the underlying thrust of the producer arguments:

Why do we insist that the government take a clear stand
in favour of creative artists? Because we feel it is the
only logical choice that it can make, given the economic
and legal rules which currently govern our society. No
one would dare to proclaim that the right of farmers,
fishermen, livestock producers or, for that matter, any
producer of foodstuffs, to be fairly paid for his work
be restricted in any way through legislation or even, in
some cases; rendered inoperative because of the apparent
necessity to meet the fundamental needs of our
population. On the contrary, all the necessary steps are
ordinarily taken in such circumstances to ensure that
the law of supply and demand operates as freely as -
possible and that the contract which flows from it is
the result of open negotiation.??2
22 Evidence of Marcel Dube (translation), Minutes of Proceedings
Issue No. 4 (23-5-1985): 4:5, R
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Copyright to content of computer-based informéfién'storage
and retrieval systems tended to be overshadowed by issues such
as computer software copyright. Of the witnesses who did address
the question of granting copyright to online database content,
vthe méjority advocated private property rights strgnger than
those offered by the White Paper. A number of producer
representatives asked that display on a vidéo terminal be
considered alform of fixation.?® A plea was also made fqr the
explicit recognition of datF capture on the active memory of a
computer as a form of fixation within the scope of thé Copyright
Act.2*®

The strong property rights approach of the producer groups
appeared to be shared by some members of the committee‘and the
staff. The main countervailing force appeared to“be what may be
describeg as the 'national }hterest' line of reasoning. Concerns
about négative effects on the informatioq/communication sector's
balance oi trade, possible ramifications for trade and
industrial policies, and nationai security concerns which were
raised in gQuestions posed by committee members and staff can be
grouped under the above heading.

It may be stated, as a general observation, that users;
interests in unfettered use of information products and‘

23 E.g., Bvidence of Mark Burnham (Canadian Copyright
Institute), Minutes of Proceedings, Issue No. 2 (21-5-1985):
2:7.

2% Brief submitted by the Canadian Business Equipment
Manufacturers' Association to the Sub-committee on the Revision
of Copyright, p. 19.
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diversity, and society's interests in the wide dissemination of
useful information and prevention of monogglization of facts and
ideas, were seldom, if ever,’intfoduced into the discourse. o
Exceptions were mostly in the area of entertainment, specific
examples being concerns over higher cable television rétes
resulting from the granting of fetransmissign rights and the

alleged hnfair_practices of the monopolistic performers' rights

organizations vis-a-vis operators of dining lounges and similar

establishments.?5

Discussion

The significance of the Canadian copyright revision
Vpgoposals affecting computer-based information storage and
retrieval systems can be better understood in’éomparisoh with US
law. The US Copyright Act of 1976 is similar to the Canadian
proposals in making copyright independent of medium of
expression:

Copyright protection subsists . . . in original works of

authorship fixed in any tangible medium of expression,

now known or late developed, from which they can be

perceived, reproduced, or otherwise communicated, -either

directly or with the aid of a machine or device.?®
The accompanying House Report makes clear fixation in computer

~tapes or disks is within the phrase, ‘'any tangible means of

expression'. The language appears to suggést that display on a

25 Notes of the proceedings, 17-18 June 1985,

L}

2¢ Copyright Act, U.S.C. 1982 edition, Title 17, s.102.
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video unit does not constitute fixation.2?’ The Report also
states that 'litérary works' include catalogues, directories,
and similar factual works and compilations, as well as computer
databases.?® However, the portion of the House Report
accompanying s.301 (Preemption with Respect to Other Laws)
appears to suggest\that rights vis-a-vis competitors over facts
('hot' news and database updateé) are outside the purview of
sqétutory copyright law.?2?® |

The first impression that what is proposed in Canada is no
more than what has already been ena;téd in the United States
proves deceptive upon further investlgatioﬁ. The rights granted
copyfight holders in s.106 of}the US Act are subject to the

limitations embodied in sections 107 to 118, especially the

fair-use exemption as judicially interpreted in the Sony Betamax

case.?? These limitations combined with the effect of stronger
‘registration requirements, result in significantly weaker
priVate property rights for information in computer-based

information storage and retrieval systems in the United States.

27 A public display right granted elsewhere in the Act offers a
limited form of protection to copyrighted material publicly
displayed on video units--s.106(5).

2% 1bid., p. 5.

29 1bid., p. 73. See also, Henry David Fetter, 'Copyright
Revision and the Preemption of State "Misappropriation™ Law: A
Study in Judicial and Congressional Interaction,' ASCAP
Copyright Law Symposium, 27 (1982):1-56. :

%° 104 S.Ct. 774.
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The first, and perhaps most important, limitation is the
fair use exemption embodied in s.107. The language in the
Canadian proposal is very restrictive compared to s.107. The
most important difference in the proposed Canadian fair use
éxemption is the central importance given the economic iq'erests
of the copyright holder. The very definition is based on absence
of conflict with the 'normal exploitation' of the work. There is
no, statutory definition in the US Act, but the language suggests
that the social value of particular uses gives rise to the fair
use exemption. The Canadian proposal includes a 'priorized' 'set
of factors for jhdging fair use, with economic impact carrying
the most weight. Section 107 has an illustrative list of factors
with no stated ordering: .

(1) the purpose and character of the use, including
whether such use is of a commercial nature or 1s for
non-profit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in

relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for

or value of the copyrighted work.?'
The US fair use criteria begin by differentiating between
commercial and non-commercial uses and end with economic impact.
The Canadian list does not even include the
commercial/non-commercial distinction and explicitly assigns
economic impact the most weight.

The commercial/non-commercial dichotomy played a central
role in what was perhaps the most significant fair-use ruling of

L]

—————————————————— /

3' U.s.C. 1982 E4d., Title 17, s.107.
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recent times, the decision of the US Supreme Court in Sony Corp.

v. Universal City Studios (1984).3%% The méjority based its

reasoning on a blending of the criteria listed in s.107 that
increased the evidentiary burden of proving economic harm in the
case of non-commercial uses.

. . [Allthough every commercial use of copyrighted :
material is presumptively an unfair exploitation of the
monopoly privilege that belongs to the owner of the
copyright, non-commercial use is a different matter. A
challenge to a non-commercial use of a copyrighted work
requires proof either that the particular use is
harmful, or that if it should become widespread, it
would adversely affect the potential market for the
copyrighted work.?3?

A Canadian court would not have the freedom to treat
non-commercial use any differently from commercial use, were the
White Paper proposals enacted.

Furthermore, the US Copyright Act requires registfagion of
the work as a prereguisite for the maintenance of an action for
copyright infringement. Closely related is the requirement to
deposit copies in the Library of Congress. The US Copyright
Office circumvented the difficulties of depositing databases by
totally exempting '[l]iterary works, including computer programs
and automated data bases, published in the United States only in
the form of machine-readable copies (such as magnetic tapes or
disks, punched cards, or the like) from which the work cannot
ordinarily be visually perceived except with the aid of a

32 104 S.Ct. 774 (1984).

33 1bid., 793.
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machine or device,'3?®?% under the more relaxed depositary
requirements of the 1976 Act.

The regulations for deposit for purpoées of copyright
registration, of published or unpublished worké such as

automated databases that are fixed only in machine-readable

copies are that,

deposit shall consist of . . . one copy of identifying
portions of the work, reproduced in a form visually
perceptible without the aid of a machine or device,
either in papér or in microform. For these purposes: (1)
'identifying portions' shall mean either the first and
last twenty-five pages or equivalent units of the work
if reproduced on microform, or, in the case of automated
data bases comprising separate and distinct data files,
representative portions of each separate data file
consisting of either 50 complete data records from each
file or the entire file, whichever is less. . . . (In
the case of revised versions of such data bases, the
portions deposited must contain representative data
records which have been added or modified.) . . . 23

One of fﬁe most attractive features of computer-based
information storage and retrieval systems is the combination of
the dynamic aspects of ease of updating and communication with
the static aspect of efficient storage. The US registration
requirements have the effect of extending copyright protection
to databases that emphasize the static storage aspect but not to
databases that are at the other end of the cbntinﬁum such as the

ephemeral-value databases examined in this study. The permissive

e a d o - - o —————

3% Title 37--Patents, Trademarks, and Copyrights, ch,
I1--Copyright Office, Library of Congress, s.202.19(5),
reprinted in Copyright, Congress and Technology: The Public
Record, vol. 5, ed. Nicholas Henry (Phoenix, AZ: Oryx, 1980), p.
268.

3% 1bid., p. 269. ,
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registration rules in effect in Canada do not allow this type of
diffefentiation, enabling all database owners to claim and seek
to enforce copyright if they wish. Adheren;e to the Berne
Convention precludes<makin§ the rules more stringent to achieve
a result similar to that in the United States.?3¢

The dynamic aspects of databases have not been fully
addressed in the Canadian propoSals. The Canadian proposals not
only would allow database owners to claim copyright for any
particular version of the database, but they also would have the
éffect of granting perpetual copyright, in that the term of |
protection will continually be‘extehééd“into the future as
updating occurs. In passing, it méy be nbted that the White
Paper does not appear to have taken intb account the fact that
databases are normally produced by corporate entitie are
the result of the combined labour of large numbers of'employees.
Databases are given protection as 'litérary works', for which
term of co yright has been set at life of author plus 50 years.
There is no single 'author' od a databaSe for the purpose of

calculating the length of term of copyright. -

Input/Output. The Canadian proposals and the US law share

the view that computer-based information storage and retrieval
systems are not qualitatively different from printed text which

was the original subject matter of copyright law--the computer
36 'The enjoyment and the exercise of these rights [copyright
under domestic law] shall not be subject to the performance of
any formality . . .'--The Rome Copyright Convention [Rev1s1on of
the Berne Conventlon] 1928, Schedule I1I, Copyright Act, R.S.
c.55,
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'1s just another medium of expression. There is little
recognition that the prime potential of computer technology lies
in the capacit& for manipulating data, and not in that of merely
reproducing it. In both the US and Canadian copyright revision
processes this point was raised implicitly in the debate over
whether infringement occurred at the input or output stages, but
was not developed furthef.

The rule that authorization is necessary at the input stage
assumes that the expression of the copyrighted material put into
the computer is to be reproduced. This may happen, but not
necessarily, or even in a majority of cases. Where the computer
1s being used as ;maognitive tool, the facts/ideas would be
taken for manipulation, not forlmere reproduction. Reproduction
may occur, but would be incidental to the main purpose.‘
Requiring that authorization be obtained for this kind of taking
amounts to granting an additional 'right to use' to the owners
of computer-based information storage and retrieval syétems, a
right that has never been part of copyright law, as recognized
in the Whité Paper in anothe; conte#t: A T

There is no right to use under traditional copyégoht*m~’f‘r
law. For example, although it may be an infringing act
to make a copy of a recipe in a book it is not an

infringing act to\bake a ‘cake using that recipe.?’

Utilization of the end-ﬁSéT“s‘qugutér to print out or otherwise

disseminate without permission identical copiesvof the material

put-in is the act that is analogous to infringement of the

—em e e e o, . - . ——

*7 From Gutenberg to Telidon, p. 82.
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reproductioﬁmright in relation to pripf;d copyright material.
Unfortunately, this aspect of/the significance of the
input/output controversy has begnfcompletely disregarded in the
Canadian proposals, as in the US Act. As a result, the crucial
separation of ideas and facts’from expression has been further
weakened. The requirement Fhat authorization be obtained at the
input~stage creates a barrier to the use of new technology as a

cognitive tool, in that the efficient transfer of data from one

—

computer memefy to another for manipulation is hindered.

Transaction Costs. Specifying input as the stage requiring
/

authorization imposes tremendous transaction costs on users.

Firstﬂjit greatly enlarges the number of transactions that
requife clearance. .In effect, every transaction with a database
other than the simplest display of data on a 'dumb' video
terminal would require permission. The produter groups would
have even display brought within the category of transactions
requiring permission. A sense of thzﬁbost of obtaining
permissions in terms of time, money, and éggravation is given by
a case study conducted by the producers of ABI/INFORM, a
reference database.?3®

Other costs imposed on end-users by the input rule are
increased online and telecommuhications charges. A British study

reports that a saving of 74 per.cent on telecommunications and

38 Loene Trubkin, 'The Copyright Quandry for Database
Publishers,' 3rd International Online Information Meeting,
London, 4-6 December 1979 (Oxford: Learned Information, 1980),
pp. 32-34. '
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connect charges Qas realized by using specialized downloading
- software.3? The use of specializéd software to interact with
online databases is reported to be useful in establishing
efficient offline séarch preparation, record seafch strategies,
and log-on procedures.“° Downloading with specialized software
is alsb reported to enable the user to:

1. eliminate irrelevant records;

2. delete system messages and/or search strategy statements;
;3. provide automatic enhancements to the citatidn;

4, cull duplicate records;

5. reformat records into standard form:; and

6. permit the insertion of notes into the output.®’

The above reports are based on experience with reference
databases but‘serve to givéran idea of .the potential benefits
end-users may be deprived of by the input rule.

Enforcement. The creation of a private property right by

law does not necessarily translafe into a private property right
in fact. The rapidly expénding use of personal computers creates
a situation in which the policing of downloading is almost

impossible, It is with this problem in mind that proposals for

e e - —————

3% Mary J. Feeny and Ruth Miller, 'Downloading: Piracy or
Panacea?' Journal of Information Science, 8 (1984): 10.

“° Ibid.,.7.

' Kenneth R. Murr, 'After Downloading: How to Get the Most out
of Your Microcomputer,' National Online Meeting, New York, 10-12
April 1984, pp. 243-44, quoted in Erik Mortensen, 'Downloading:
Potentials and Restrictions in Online Searching,' Proceedings of
the 47th ASIS Annual Meeting, vol. 21 (White Plains, NY:
Knowledge Industry Publications, 1984), p. 166.
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rights of discovery and cbmplicated arbitration procedures have
been-proposed by proponents of strong private property rights in
the contents of computer-based information“stérage and retrieval
systems.??

Even with such procedureé, it is.unlikely that enforcement
would be practicable. It is technically almost impossible for an
online firm to detect whether data are being downloaded or
not.*?® The impracticability of the rule and therlarge
transaction costs incurred by obeying it, suggest it will be
obeyed only in the breach. The situation in tﬁe database
industry with regard to downloading has obvious parallels to
home videotape recording where even those wishing to exercise
private property rights in relation to home use recognized the
impossibility of direct enﬁorcement.““

The News and Market-information Market. The White Paper

proposals affect all computér databases, including those .
containing ngws and market;information. The Whiﬁe Paper does not
maké explicit'changes in the conéepts of literary works and
originality. Whatever Uncertaintiesrthere are in the present law
with respect to news and market-information satisfying. the |

- requirements of original literary works would be unaffected by
the proposed changes. However, other likely chénges iﬁ the

%2 E.g., John Palmer and Raymond Resendes, Copyright and
Computers, Copyright Revision Studies (Ottawa: Supply and
Services Canada, 1982), pp. 165-66.

*3 Feeney and Miller, 'Downloading: Piracy or Panacea?': 9.

8% Sony Corp. v. Universal Cfty Studios, 104 S.Ct. 774 (1984).

- -
’ .~
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Copyright Act, such as the.granting of copyright to computer.
software and the generally strongef bias tbwa;d producers, could
have the effect qf tilting”tﬁe balénce in favour of broad *
interpretations of originality and literary work by thé courts.

Wererthe new Copyright Act to maﬁe specific'reférence'to
databases, which the US Copyright Act of 1976 does not do, that
~in itself could have tgg_effect of strengthening copyright in
all computer—based'information storage and retrieval syétems;
irrespective of content. The courts would tend to assume that
all databases are protected by copyright, ahé shift the burden
6f proog on to those who would claim otherwise.

The cumulativelimpact of these‘small changes, combined with
the absencé,of notice, registration, and deposit formalities in
Canadian law makes the proposed Act a very much more pliable
instrument’in the hands of news and market-information firms.
Once the barrier of getting their products fecognized as
copyrightable is overcome, the whole range of new rights being
proposed for databases in geﬁeral-—the rfght to authorize input,

the right to allow display, the right to allow reformatting,

etc.--can be exercised.

Possible Effects

End-Users
If it is assumed that the legal rights proposed in the

White Paper can be translated 'into actual private property
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‘rights, there will be significant effects upon'end—users. Faced
with restrictions on use and large transaction costs, users may
reduce usage, or leave the online market altogether. Suppliers

can be expected to respond to this reaction but not to the less

3 4

perceptibie, but perhapé more significant, long-term phenomenon
of new buyers not entering the market at all. The negative
effects are likely to be felt most strongly in the personal
computer user- segment as these buyers will be the least ed%ipped
to deal with higher tranéaction costs. Corporate users will be
able to bear the costs or pass them on. The creation of the
proposed private pfoperty rights could slow down the present
rapid rate of market growth. |

However, it is unlikely fhat suppliers will seek to enforce
all the righfs against gna—uéers during the current markét
development phase. During this period, the stronger rights will
most probably be used to'supplement contractual reiations
‘between suppliers and corporate users. For example, a corporate
user who pays for only five terminals, and channels all or some
of the‘information,prodUCts to its internal computer network,
could, 1if discovered; be threatened with a copyright
infringement sult. Even if strict enforcement is unlikely in;the
near-term, impact on end-users canndt be discounted completely.
Rigorous enforcement is likely once the marke£ reaches maturity

and buyers have been 'locked into' the use of online products.
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Market Structure ; |
I1f the rights are 6nlikely to be enforced against end-users

at least in the near-term, why does the database industry want

them, or why is the gerrnment trying to create them? There are

two possible answers. The first is suggested by a passage in the

District Court ruling in the Sony Betamax case:

Plaintiffs' experts admitted at several points in the

trial that the time-shifting without librarying would

result in 'not a great deal of harm.' Plaintiffs’

greatest concern is with 'a point of important

philosophy that transcends even comgpercial judgement.'

They fear that with any Betamax usage, 'invisible

boundaries are passed: 'the copyright owner has lost

control over his program,'®$
The 'philosophical point' about maintaining control over
information is understandable in the context of information
firms seeking to exploit what appear to be the infinite
possibilities of making money out of the same information,
Different forms of 'packaging' the same information and
sequential or territorial release strategies make the exercise
of a very high'degree of control over the information highly
desirable to producers, especially if some part of the cost of
‘maintaining that control is borne by government as is the case
with copyright law. What is less understandable is why public
policy makers seek to pander to such desires.

The second answer to the question, 'why property rights?',
is that the practical use of the proposed property rights will
be in competitive strategy. Chapter II demonstrated the

*5 Universal City Studios v. Sony Corp., 480 F. Supp. 429, at
467 (1979).
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volatility of the news/database-inddztfy. studiéé such as
Bower's®® suggest the éonditiOns are not atypical for the entire
database sector. In 5uch conditions, the slightest change ih
property rights can have'diéproportionate effects on market
structure.

Privéfe property rights such as those proposed in the White
Paper can be enforced against competitors, as the numbers are
much smaller and policing ﬁore practical. The prime use would be
by éstablished'firmé producing basié informationAproducté
seeking to foreclose smaller firms from developing related, but

7

more customized, products and carving out niches.®’ Stronger

private property rights may also be utilized by dominant firms
against smaller competitors attempting to circumvent barriers
protecting privileged access to raw data, as in the INS case, or

artificially created bottlenecks, as with the 'occupation' of

telephone facilities in Exchange Telegraph v. Howard."*®,
Proponents of stronger private property rights-to |
information frame the choice as one between no private property
rights and market failure, on one hand, and private property
rights and a perfectly competitive market, on the other:
In the case of copyright proteétion, a conventional

46 Richard S. Bower, 'Market Changes in the Computer Services
Industry,' Bell Journal of Economics and Management Science 4
(1983): 539-92, '

o

“*7 E.g., New York Times Co. v. Roxbury Data Interface, Inc. 434
F. Supp. 217 (D.N.J., 1977), discussed 'in chapter III.

58 248 U.S. 215 (2nd. Cir., 1918, [1906] 22 T.L.R. 375, both
discussed in chapter III.
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economic analysis would state that the need for a public
good arises because intrinsic technical characteristics
of an intellectual work prevents the operation of the
“perfectly competitive market for such works without
Government intervention. . . . In the presence of these
technical facts, and with the condition that the author
or his assignees have a property right in the work, a
market failure will result without the protection and
enforcement power of the Government. The market failure
is/that without copyright protection the author or
rights proprietor would not be &able to fully appropriate
‘the economic value of originality through sale.®?

The real choice is between limited private property rights and
functioning markets, on the one hand, and stronger property
rights leading to the possible decline of existing levels of

competition and diversity in information markets. Scherer's

-

comments on the effects of patent rights appear to be more to
the point than abstract claims of market failure:

Through the .grant of patent rights on inventions, the
government may facilitate dominance of a market by one
or a few firms and make entry by newcomers difficult or
impossible.®®

Public Domain Information
There is no consensus on what constitutes public-domain

information. In some discussions it is taken as

*% Roy G. Saltman, Computer Science and Technology: Copyright in
Computer-Readable Works: Policy Impacts of Technological Change,
National Bureau of Standards Special Publication 500-17
(Washington, DC: U.S. Government Printing Office, 1977), pp.
11-12, See also, Harold Demsetz, "Information and Efficiency:
Another Viewpoint,' in Economics of Information and Knowledge,
ed. D.M., Lamberton (Harmondsworth: Penguin, 1971), pp. 160-86.

30 Industrial Market Structure, p. 142.£}
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government-produéed information or public records.®' This is the
definition underlying access—to—information laws. The United
States has recognized the public-domain nature of government
records and government-produced information by preventing the
government from asserting copyright against citizens.®?2? This is
not the case in Canada and many other countries.

| A broader definitidn of public-domain information runs
through jﬁdicial qonSiderations of the quéstionvwhether private
property rights exist in news. As an early English decision
stated:

- All human events.are equally open to all who wish to add

or improve the materials already collected by others,

making an original work. No man can monopolize such a

subject.®? - ‘
The exclusion, at least in theory, of ideas and facts from}the
purview of copyright protection may‘also be seen as pfemised
upon this broader cdnceﬁfion of public-domain information. The
broad definition has been subjéct to gradual attrition, as
documented in chapter III. However, the attention paid in recent
times to access to government information has, among othér

e

public-domain information and access thereto. A US government

things, had the effect of reinforcing the concepts of

' E.g., Great Britain, Parliament, Cmnd. 6732, 'Report of the
Committee to Consider the Law on Copyright and Designs,’
[Chairman: The Hon. Justice Whitford], March 1977, pp. 175-76;
and Herbert I.Schiller, Who Knows: Information in the Age of the
Fortune 500 (Norwood NJ: Ablex, 1981), pp. 47-78.

52 y,s.C., Title 17, s.105.

53 Mathewson v. Stockdale 33 Eng. Rep. 103, 104 (Ch. 1806).
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policy aocument states'that’the presumptioh of openness to
access that appliedrto government information is slowly changing
to include certain private sector infqrmation as

well, %4 |

A comprehensive definition of public-domain informafion
would encompass government records and government4produced
information and all factual‘informatipn, or, alternativeiy, all
informétion, public or private, that is 'affected with a public
interest'. The first two categories are traditional, though not
fully recognized in practice. The‘qﬁi%; categbry represents an
extension of the traditional concepts, but one that has arisen
in the context of the vastly expanded role of private
information activities such as the credit information and
direct-mail businésées.

It is not easy to define access to public-domain
infofmation in the context of the new communication/infé?mation
technologies. Some writers appear to suggest that availability
through old channels of depositary libraries and free
distribution on regquest by government agencies constitutes

adequate access.®% But that concept of access can be easily

challenged as constituting universal access for a limited group

¢ Arthur A Bushkin and Jane H. Yurow, The Foundations of United
States Information Policy. A United States Government Submission
to the High-Level Conference on Information, Computer, and
Communications Policy, OECD, October 6-8, 1980, Paris
(Was?ington DC: US Department of Commerce, NTIA-SP-80-8, June
1980), p. 6.

5 E.g., Schiller, Who Knows, pp. 47-78.
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who patronize depositary librgries or who have specialized
knbwledgé of go§ernment operations. Experience with
access-to-information laws in Canada and elsewhere has
demonstrated tﬁe ease-with which this type of access can be
exploited commercially by corporations mining 'free' government
information resources for commercial purposes. Thé increasing
levels of mechanization of information storage and processing in
the government and private sectors, as well as in some groups of
individual users, raises a fﬁrther question regarding access:
who has the burden of converting machine-readable data to the
form required the potential hser, be it hardcopy or a different
'machine ianguage'? The real issue may not be one of access to
information per se, but of access to informatién retrieval
systems, broadly defined.5®

No claim is made here that all problematic issues in the
definition of, and access to, public-domain information have
been satisfactorily resoived. The immediate question is how
public access to :public-domain information is affected by'the
propoSed changes to the Copyright Act. This is especially
important in the context of theJdpresent study because all news
and market-information falls within a broad definition of
public-domain information.

Were copyright to be extended to news and

market-information, the advances made in recent years with

56 Andrew E. Wessel, The Social Use of Information--Ownership
and Access (New York: Wiley-Interscience, 1976), esp. p. 63.
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respect to public-domain information in the area of
access-to-information legislation would be nullified. The
proposed changes have the effect of further blurring the long
maintained’distihqtion bétween expressiqn and idéas/facts in
copyright iaw. Where factual information capable only of a
limited number of forms of expression, is given copyright
prétection as 'literary works', the effect is one of withdrawing
that informati;n from the public domain.

Implications for access aréﬁnot clear-cut. This is
principally because of concethél difficulties with what access
means in the context of new information technologies. Creation
of strong private property rights promotes the commercial
exploitation of public-domain information. This will, in most
‘cases, lead to better organized, mofe easily retrievable
information being made available through commercial channels. In .
some cases, commercial 'information vendors may succeed in
stopping free distribution‘through the old government channels
of information coqsidered competitive with their products. It
could be argued that the’public domain in informatién has been
diminished as a result of commercialization. On the other hand,
an argument can be made that, despite the deletribus effects on
old distribution channels, the overall result.is beneficial as
more public-domain information, better 'packagea', is made
available to a larger group of users,

Whatever be the actual merits of the two perspectives, the

fact remains that public-domain information is being steadily
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drawn.into the commodity sphere. The more ébpropriate policy
‘issue ‘is how the negative effects of commddifization cen be
minimized. The need is to devise a legal regime to govern the
commercial provision of public-domain information that_wﬁll
place minimum restrictions on use by the public and prevent
blatant misappropriation by competitors, while allowing adequate
freedom for other firms to further process the factual
information into information products meeting the needs of
users. | | |

The sgrong property rights represented by the copyright
proposals are not capable of achieving this delicate balance.
They cannot be expected to, since’traditiohal copyright was ndt
-designed with the special requirements attaching to

public-domain information in mind.

Policy Proposals

The discussion of policy proposals reflects two 'ievels' of
policy. The first is the general,policy on cemputef databases
which is what 1is discussed in the White Paper and at the
hearings ‘of the Sub-committee on the Revision of Cepyright; The
second is specific policy affecting the news/database industry
which is the focus of this study.

Participants in the copyright revision process‘usually
preface their interventiohs with a reference te the radical
changes represented‘by the new information technologies.

However, very few foilow up with proposals for radical changes
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to the legal regime governing the industries employing these
technologies. R. Grant Hammond's plea for an 'equivalent of.a
shift from Newtonian physics to quantum mechanics' in the legal
treatment of information has gone unheeded.5’ Pragmatic concerns
over fine-tuning the existing property rights system or fending
off chahgég perceived as ill—adviged,'have combined with the
fact that most intefvenors are lawyers imbued with the cautious,
one-éroblem¥at-time mentality of the common law, to give most
policy interventions a decidealy non-radical tone.,®® The .
ostensibly radical proposals come from those who subscribe to
the private—property—rights¥as-panacea faith. The proposals for
strong private property rights do challenge the statls quo in
copyright, but would not qualify as a ‘legal equivalent of a
shift . . . to quantum mechanics.' In essence, they call for
information to be shoehorned into a standard commodity form so
that institutional relations governing tangiblé commodities can
be applied--a decidediy non-radical prescription.

ﬁo claim is made that the proposals outlined below
constitute a conceptual leap of the type called for by Hammond.
However, they represent a conscious effort to step back from the
typical common-law preoccupation with incremental chénge and
re-examine basiC'principies. They are not revolutionary

i - o e A . =

7 R. Grant Hammond, 'Quantum Physics, Econometric Models and
Property Rights to Information,' McGill Law Journal 27 (1981):
52. »

°® See, for example, even the author's presentation before the
Sub-committee on the Revision of Copyright at its hearings on 17
June 1985 (appendix 1IV).
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proposais, but they may, if adopted, result in a quélitatively
different legal regime for factual information.

It is a basic principle of copyright law that protection is
granted for expression of an idea, not the idea iﬁself. Ideas
are common property, private property rights being granted only
tb forms of expressing ideas. The principle includes facts:
copyright does not grant even a limited monopoly over facts,
onlylover particular forms of expression.

"The idea/expression dichotomy has undergone slow attrition
over the years, especially én the areas of news and compilations
discussed in chapter II11. The recent'éug§gss of computer
software producers in obtaining copyright protection is but one
sign of a qualitatively higher level of attack on the basic
'principle.sg

Larger investments of resources in information-related
activities have acceleratea the tendency to make copyright law
an omnibus statute governing information in general, rather than
egpression alone. The negative impacts on end-users, market
structure and public domain information discussed above give
reason to oppose this tendency.

What is-proposed is that the idea/expression dichotomy be
reaffirmed as a fundamental principle of copyright law with
operational rules for distinguishing ideas and facts from ;
“expression, and specifying the level of protection afforded

— - v o w e e = —— . —

59 For example, see, 'Dissent of Commissioner Hersey,' 1n
"CONTU's Final Report and Recommendations,' in Copyright,
Congress and Technology, vol. V, pp. 63-65.
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'fact works', written into the statute. Mere inclusion of the
Basic principle in the\stafute would be no path-breaking step: a
general statement was inciudéd in the US Copyright Act dhring
the 1976 revision;¢° and it‘has been fecommended»ﬁor inclusion
in the British Copyright Act.s‘1 To_actpally specify operational
criteria‘whereby property rights disputes over ideas and facts-
can be identified and excluded from the purviéw of the Copyright
" Act would be a very significant change.
The proposed operational rule is based on one devised by a

US Court of Appeals in the case of Morrissey v. Proctor & Gamble

Co. in relétiOn to a sales promotional contest.®? Where an idea
éan be expressed in'only’a limited number of forms, copyfight
should not be recognized with respect to any of'those-
expifssions, in-effect predlnding the use of copyright
~pro£ection Eziﬁbnopolizé ideas or facts capable of only a
limited number of}forms_df expression. |
Michael S. Obérman has proposed the application of the

Morrissey rule to computer-produced directories:
F]

. “the use of computers allows compilers to order
1nformat10n in many different ways; if the lines of
protection granted to eaeh work are not closely drawn,

—— - — = —— A — - ———

©° U.S.C., 1982 Ed., Vol. 7, Title 17, s.102(b).

61 Recommendat1on of Gregory Committee (1952) endorsed by the
Whitford Committee--Great Britain, Report of the Committee to
Consider the Law on Copyrlght and Designs, _TChalrman' The Hon.
~Justice Whitford], p. 4. ’

€2 379 F.2d 675 (1st Cir., 1967). For an insightful discussion,
see, Michael S. Opberman, ‘'Copyright Protection for
Computer-Produced Directories,' Fordham Law Review 41 (1973):
767-805. ' ’ '
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facts essential to society might be systematically L
‘monopolized. . . . Only the plan of ordering facts and |
the graphic arrangement for the facts should be

protected. _Others should be free to reorder the facts

and to redeSign the directory in order to prepare a
non-infringing work; even more, others should be allowed

to feed the facts into computer storage banks. Should

the plans of ordering certa1n facts prove so limited as -
to make possible a freeging of the facts, then the
protected expression should be restricted to the visual
presentation. In effect, this would preclude only total
replication. NeVertheless, given the prospects of new
communication systems, basic data~ought not be locked in
fifty-six year time capsules.S®

A clear statement of principre that the Copyrig%; Aet does
not extend protection to ideas and facts, but only to
expression, should be followed by a provision to the effect that
wvhere an idea can be expressed in only a limited number_df forms
and where certain facts can be organized onlyAinaa limited
- numner of forms, no copyright protection will be granted. In
addition,!the rule proposed in the White{Paper reqniring
authorization at the stage of input in relation to
computer-based information storage and retrieval systems should
be replaced by one, requiring authorization at the output stage.
The input rule is based on the faulty assumption that.the
computer is a sophisticated replicating machine, when, in fact,
replication 1is incidental to the main purpose of manipulating
data.VIt is only when expresSien is replicated in material form

A

as output (paper or otherwise) that infringement occurs.

. A
The proposed changes have the effect of excluding a

significant’numbervii/information transactions from the purview

€3 Oberman, 'Copyright Protection for Computer-Produced
Directories,' 805-06.
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of copyright iaw. It is not tﬁat these transactions are being
consigned to some kind of legal limbo where thefe are no
property-rigﬁts at all. Even if nothing is done beyond making
the proposed changes in the copyright law, the excluded

transactions could be governed by the common law property rights

deriving from the Exchange Telégraph cases.

The’real challenge, however, will be to create a statute to
govern information use, drawing on the common-law property -
rights and improving them where necessary. This could take the
form of an-'Infofmatiéﬁ‘USe«Act', or a 'Non-tangible Property
Use Act,' as proposed by one intervenor at the Copyright
'Hearings.®*® While the main fdcus should be on commercial and
non-commercial use of fact works such as downloading, rental,
and acts that may amount to unfair competition,-it may be
possible to address a wide range of information use issues
including ﬁhose pertaining to non-fact works such as home
videotaping and retransmission. The advantage in originally
focussing on fact works would be the aQailability of a body of
law that has attempted to address questions of information .use
over a relativély long period of time.

The proposed Information Use Act should attempt to ensure
. maximum user rights with respect to'£he capabilities of the new
information technoidgiés, while preventing unfair competition

§% Vancouver Ad Hoc Committee on Computer Related Legal
Problems, Brief Presented to the Sub-committee on the Revision
of Copyright, 17 June 1985, p:7.
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development of a commercial/non-commercial dichotomy on the

lines of the Sony Betamax decision. Unfair competition should be

very carefully construed with due attention paid to implications
for market structure.

'"Competition' in thé form of wholesale appropriation of an
information firm's product for sale in the same market serves no
purpése but that of driving the original firm out of business.
There must be safeguards against this type of aCtivityu However,
rights in relation to blatant misappropriation must be carefully
devised So that dominant firms cannot extend them to prevent the
production of reléted, but different products. The economic
gactors favouring muitiproduct production by large firms do not
ﬁéed any legal reinforcement. A different standard for judging
infringement must be devised for tases where fhe firm claiming
infringement has privileged access to basic raw data needed for

a number of information products.

Public Policy vs The Common Law

Formulafion of a comprehensive information use statute
would not only provide an'appropriate'institutibnal'framework‘
for much of the new information transactions made possible by
new technologies, but would also restore clarity and cohereﬁce
to the copyright law. This would be an opportunity to 'devise
‘new social arrangements that ensure both‘the creation and the

effective and profitable utilisation of new information and
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\ ‘ .
technology . . . [while protecting] . . . basic political and

human values from unwise applicatiods or withdrawals of that new
knowledge.'®® However, such a co;;re of action has some negétive
implications‘too.

A call for enlightened policy-making that will serve the
interests of all groups and of society’ih general, is premised
on a liberal, or power-neutral, view of the policy-making
process. Even if the state is seen as a simple aroiter of
conflicting interests, a 'fair' solution requires that all
interests be represented in the policy-making process, and that
they will carry more;or less equal persuasive weight.
Asymmetrical organizational incentives and access to resources
make this but a naive dream.®® Never are all interests equally
" represented in any public policy process. There may be instances
where rough parity between opposing interests is achieved but
even this is no guarantee that all interests, especially the
public interest is adequateiy‘rep;esented. This is(a/pessimistic_
view, but one that has been reinforced most recently by the
experience of particiﬁ}iing in the Copyright Revision Hearings.
From this perspective, it may appear foolhardy to throw open a
body of law developed by the courts to the depredations of
vested interests dominating the policy process. But absolute
$5 Hammond, 'Guantum Physics,’ p. 52.
¢¢ ,See, Mancur Olson, The Logic of Collective Action: Public
Goods and the Theory of Groups (Cambridge, MA: Harvard
University Press, 1971), p. 143 % the higher degree of

organization of bu51ness interests, and generally on the role of
organized groups in the policy process.

i
b
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faith in the common law is no less naive than absolute faith in
the public policy process. Commoh law rights do not compare
badly with, say, the White Paper proposals, but they cannot be
described as feflecting the public interest either. It is a fact
that all the cases surveyed in chapter III under common law
rights were decided in favour of the plaintiffs who were also
the larger, more established companies.

The public policy process cannot be side-stepped. The
interésts that are o&er-represented in the public poliby‘process
are p§er—represented in the judicial process too. There is no
safe harbour for the public 'interest. It must be fought for in
every available forum.

In his discussion of. private property rights with respect
to natural resources, Scott compares private property righté
created by the public pplicy process with those fashipned by the
common law.®’ Weaknesses in both types of propertylrights are
identified, but there is an implicit suggestion tpat'the common
law process has much to commend over\the public policy process.
Scott makes no claim for the relative efficiency of common law
rights. Their virtues are seen as workability and a degree of
flexibility coupled with stability. |

There is much to be said for a property rights regime for
informatioﬁ with the above attributes. The difference in the

area of information is that the rights that were being

€7 Anthony Scott, 'Property Rights and Property Wrongs,'
Canadian Journal of Economics 16 (1983): 555-73.

—=_
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incrementally developed by the common law were based on rights
borrowed from the legal regime governing tangible goods. The
incremental adjustmentsvmade by the common law were incapable of

culminating in a property rights regime that was workable,

‘flexible and, above all, appropriate to information use

patterns. Perverse results such as the extension of private
property rights to facts and ideas indicate the dangers of
relying entirely on the common law for the moulding of a

property rights regime for informatiOn.'Despite the

"susceptibility of the public policy process to lobbying by

vested interests and the inherent risks of large—s;ale‘tampering
with institutional relationship patterns such as property
rights, there appears to be a clear need for the u;e of the
public policy process to devise a quakitatively new legal regime
for information.

It is not possible to sketch out all the details of an
ihformation use act here. That'task is beyond the scope of this
study. What is suggested here, in brief, is that the drift
towards making‘the Copyright Act an anibus information law be
halted by reaffirming and making operational the basic
idea/expression dichotomy of copyright law; that the essential
function of computers as cognitive tools be recognizéd by
specifying output as the point where copyright infringement
could occur; and that a new information use act bé'carefully
drafted on the basis of existing common law rights to

information with necessary changes.
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Summary

Examination of the news and market-information market does‘
not yield findings supportive of any type of policy
intervention. It is a growing and dynamic market that does not
require any regulatory or structural intervention at the present
time. Two potential problem areés that may require future

intervention were identified. Government intervention in the

form of creating stronger property rights is seen as having the

potential of exacerbating negafive tendencies wit?in the news
ana market—information mafket. These changes, whizh are not
limited to the news and market-information market but apply to
all computer databases, would hinder the full utilization of new
information technologies and the expansion of information
dissemination by imposing a heavy and disproportionate sﬁare of
transaction costs on end-users. The revised Act is likely to
strengthen the hands of established firms vis-a-vis smaller
competitofs, and result in the imposition of unjustifiable
restrictions on public domain information.

| It is proposed that copyright be kept as copyright, a
limited form of protection designed to pfoteét expression as
opposed to embodied ideas or facts. An operational rule 1is
proposed to distinguish fact works which can then be gxcluded
from the purview of copyright protection. In light of the large

number of problems that have arisen pertaining to use of

information, especially fact works, it is suggested that a
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* 4
.comprehensive information use act be enacted based upon existing

case law dealing with information use, an appreciation of the
use potential of new information technologies, and a clear
commitment to preserve the interests of end-users as well as

broad social interests. /
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V. Conclusions

This thesis examined emerging institutional relafionships
in a new information market based on leading-edge
,bémmunicatisn/information technology. Economic relationships and
tendenéies existing within the market; as well as existing and
proposed private property relationships were described and
analyzed.

Most governments in the advanced market economies are
preparing to intervene in information markets by revising
intellectual property laws, or have already done so. Other forms
of intervention in the communicatioﬁ/informationAsector include
subsidies and regulation. As befitting the nascent phase of the
isformation soqiety,‘many»perceptive anaiysts have focussed
their attsntion on the role played by government in subsidizing
the new information technologies from public funds.' While this
remains extremely important, especially,in the information
facility sector, the role of government in shaping the property
rights regime under which the production and use of information
in the information society will be gsverned, deserves msre

attention. The present discussion focusses on intervention in

the form of modifying and creating private property rights.

' E.g., Herbert I. Schiller, Information and the Crisis Economy
(Norwood, NJ: Ablex, 1984), pp. 84-88; and Robin Mansell,
'Indystrial Strategies and the Communication/Information Sector:
An Analysis of Contradictions in Canadian Policy and

- Performance,' PhD dissertation, Simon Fraser University, 1984.
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The principal rationale given for these interventions is
that the old laws have to be updated to meet the needs of the
information society. The need to establish a stronger private
property rights regime to facilitate and encourage economic
activity in the communication/information sector, and thereby
contribute to overall economic growth is cited. Marcel Masse,
the Minister of Communications, stated this rationale in the .
course of descr{Bing the objectives of the present copyright
revision:

New technologies have created uncertainties, not only
for authors, but also for Canadian business, because
copyright legislation affects their activities. Any
‘restrictions it may now place on economic growth must be
eliminated so that interested parties--authors,
1nvestors; entrepreneurs--can profit from all the
economic possibilities arising out of the modernization
of the Act and the clarification of 'the rules of the
game'

Is government intervention in the form of difying private
property rights necessary or justified? Is iy/fZ: right kind of
intervention? What will be the consequences, intended or
otherwise? What are the better alternatives? These are some of
the key questions that must be asked in relation to the shaping
of institutional ‘relationships 4n the news and

N
market-information market. These questions are of relevance to

all information markets.
Copyright law has been the principal vehicle of property

rights intervention in information markets by governments. The
? Brief presented by Marcel Masse, Minister of Communications)
(translation), Minutes of Proceedings, Issue No. 1 (9-5-1985),
1:23.
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information markets and industries to which copyright law is.
being applied are extremely diverse. The results of this type of
broad-brush policy &ntervention can only be uneven. What will
work for markets supplied by. 'starving artis;ts',3 ﬁay cause more
harm than good when applied to totally different kinds of
markets like the one examined in this study, and vice versa.

The omnibus approach to property rights in information is
not conducive to evaluation of particular information markets
and industries and the design of appropriate private property
rights. The econoﬁic analysis in this thesis illustrates the
need for such evaluations.-The news and market-information
markét>exhibits all signs of economic vitality. Strengtheningvof
property riéhts based on market-failure rationales, which may be
appropriate for markets supplied by .'starving artists', has no
relevance to this particular market, and possibly to a number of_
others too.

Clarification of 'the rules of‘the.game' is a valid policy
objective. It is true that the private property regime governing
the news and market-information market is unclear. But extending
private property rights designed—for literary works to the}
content of computer-based‘informatidn storage and retrieval
systems is hardly the right kind of clarification. The

possibility of perpetual copyright being created and problem of

3 perceived as the 'constant theme' of the copyright revision
process by committee member Lynn McDonald [New Democratic Party
" Communications and Culture Critic]--Minutes of Proceedings,
Issue No. 18 (18-6-1985), p. 18:11,
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defining term of copyright for 'literary works' authored by
corporations, identified in chapter IV, are indicative of the

mismatch.,

The news and market-~information m\rkeféis a transnational

market. None of the core firms are Canad¥gs, though there are

are some important online service firms such as I.P. Sharp

{

Associates. There could be a policy concern over the absence of

a major Canadian supplier or the fact that Canadian information
users in this market are purchasing information from foreign
firms. National markets in news and market-information will work
to the exteqtrthat the country's economic and political
felationships are self-contained. In a country like Canada, it
would be ﬁnrealistidr?% eXpect.purchases preddﬁfnantly from
domestic sﬁppliers. This policy concern has nét been voiced in

relation to the copyright revision pchess. The proposals under

- e

_consideration by Parliament have not been framed with this
concern in mind. In facé, fhe proposed database provisions
émount to unilaterally strengthenihg the hand of the dominant
foreign suppliers. It may, however, be possible to incorporate
policy objecgivesrthat seek a stronger Canadian online database
industry into an information property rights. scheme, in_the
manner domestic-manufacture clauses have been used in other
intellectual property statutes. ,
The efficacy of stronger property rights in encouraging

economic activity in new information markets remains to be

demonstrated. The particular market that was examined in this
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study is experiencing very high growth without the help of
stronger propifty rights. It is difficult to envisage stronger
property righfs pushing growth over the present levels. On the
other hand, it is quite possible that sfrong propert& rights
could hinder the development of new markets.

Chapter IV identified some of the other possible
consequences of stronger private property rights, in relation to
the news and market-information market. Stronger rights could
restrict the availability of informatioh and hinder its
manfgalation, Depending on how the rights proposed in the White
Paper will be enforced, 'second;ry' information producers could
be denied access to raw data, because it happens to be another
firm's copyrighted information product; input into computers for
commercial or non-commercial manipulation may be hindered. Most
importantly, a sizeable portion of public-domain information may
be withdrawn from public access.

What public-domain information i1s and what access to
public-domain information means remain questions for further
investigation. News and market-information products, in their .
high ephemeral-value form and also when processed into low
ephemeral-value forms, easily fit within the concept of
public—domain information. Even if no immediate negative effecté
are felt, the very npiion of ascribing private property rights |
to news and market-information and éther factual informétion in
computer-based information storage and retrieval systems would

nullify the gains made in this area as a result of the debate
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over access to information laws.

On the guestion of dgternativés, it‘is proposéd that
inforﬁétion use issues associated with factual information be
ré&ovéﬁ from the purview of copyright law, and that property
Tights td meet the specific requiremehts of various forms éf
factual information and their use and manipulagion by means of
the new communication/information technologies be designed
within the framework of an Information Use Law. The objective
should be that of creating 'thfn"prope;ty rights, adegquate to
prevent outright piracy, but open to use and further processing.
The common law rights to information described in chapter IT1
and representing'thé accumulated wisdom of judicial
experimentation in this area, afe suggeéted‘as a good starting
point. |
/ In terms of contributing to the development of economic
énalysis of informétion indusfries and markets, this study has
demonstrated the need to analyze each information industry and
market individually as one would do in the case of conventional
manufacturing industriesatit is not possible,'for example, to
make the general claim that 1nformat10n is a. publlc good and
that therefore all information industries arehcharacterlzed by
economies_of scale. This study showed that the preséﬁce of
egonomiesfof scale that appears a truism in static conditions,
may well disappear when dynamic conditions are introduced.

Différential access to information has been a major eoncern

of communication researchers working in the area of impact of

| 170



new communication/information technologies.® Some-researchers
)

are investigating differential access which takes the form of
one party in a negotiating relationship getting exclusive access
to crue}al information, sometimes even paying for the

dlfferentlal advantage. News and market-information products do
Y

not fit that model. In another formulatlon of the issue, the
raising of the information threshold, be it in the form of
computer lEteraCy or in the form eimple commercializatien, 18
being' examined. It may be possible to examine this question in

" relation to the news and market—informatioh»market where a great
deal of»sophisticated technology has beeh introduced, but where
prices may well have increased in real terms. It may be useful

to conduct field studies of the type done by Salinas,® to obtain
8

\,‘, .
information from Third World sources about .price trends, -impact,
users dropping out of the system or reducing usage, eté; It 1s

possible that price discrimination by news and

s

market information firms has lowered the 1nformat10n threshold

below what 1t would otherw1se have been.

" E.g., Rita Cruise O'Brien (ed.), Information, Economics, and
Power (London: Hodder & Stoughton, 1983); Oscar H. Gandy, Jetl,
'Inequalrty. You Don't Even Notice It After a While,' plenary
presentation at Thirteenth Annual Telecommunications Policy
Research Conference, Airlie VA, April 1985 (mimeo); Raquel
Salinas Bascur, 'Let's Kill the NWICO . . . And Start All Over
Again. This Time Seriously . . . ,' A Report of the
Collaborative Project on Information Overload and Information
Underuse, United Nations University, Global Learning Division,
April 1985.

7 Salinasx "Let's Kill the NWICO.' (E;\
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'C Questioné of vulnerability cannot be avoided in a
diécussion.of the broaa implications of information technology.
Vulnerability is usually defined in terms of extra-economic
factors such as acts of god (e.g., the Reuters' fire of 1970),
system>failur¢s (e.g., the }ailuré of ARPANET, a major US data
network), and acts of state (e.g., consideration of the
possibility of switching off the pértion of Iran's
telecommunications system based on satellite channels during the
hostage crisis). However, vulnerability may be given a broader
meaning to include exposure to the, possibilty of exercise of
economic power.® The channelling of large amounts of vital
economic information, including actual transactions through
highly interdependent, transnational information production and
dissemination facilities pose some interesting guestions. for
national governments.’ The trade-offs between economic
'efficiency’', narrowly defined, and vulnerability must be .,
exémined in §reater detail. - |

The production and dissemination of new and better
information in a market economy requires thé creation of"priva£e
property rights. It may be:that there are satisfac¢ory.methods
of encouraging innévative information production and

® E.g., Anthony J. Flowerdew, 'The Government's Role in
Providing Information: A British Academic's View,' in
Information Services: Economics, Management, and Technology,
eds. Mason and Creps. (Boulder CO: Westview, 1981), p. 68.

7 See, for example, discussion of vulnerability in relation to
domestic networks of this type in Computer-Based National

Information Systems: A Study by the [US] Office of Technology
Assessment (New York: Petrocelli, 1984) p. 85.
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&
dissemination methods outside the market system. But, if market
provision is t;}en:as a given, there can be no aoubt about.the
need for private property rights. The challehge is to design
private property rights that.can encourage production while
Tinimizing harmful effects,.not only for news and .
market-information but also for many types of new information
products such as videotex. This thesis has identified two key

tools for such an exercise, the common law and the economic

analysis of information industries and markets.

173



.

APPENDIX. 1: SAMPLE QUESTIONS SUBMITTED TO REUTERS HOLDINGS PLC
The following sample questions were submitted to Reuters
Holdings PLC in July 1984 in the course of attempting to arrange
iqterviews with company executives iﬁ late August.of that year.
An earlier attempt the year before yielded éescriptive material
on company producfs but .no interviews, and the questions in the
second round were considerably less probing as a result of that

experience.

Sample Questions for 'New Products' Interview

1. More than one product is possible from an information base
such as that of Reuters. Is the decision to introduce a new
product principally determined.by market surveys, or by
product development people based on the potential of
existing technology and information? Is an attempt made to
avoid additional information-gathering costs?

2. How are the costs of different products allocated?

3. What is Reuters' position on 'customized' business
information services suéh as those proposed by IRIS (now
defunct) and Financial Times/ITT? Is this a market Reuters
will entér in the near future? |

4, 1Is it possible to estimate dissemination costs as a
percentage of total costs for (a) iﬁdividual products, (b)

product clusters, and (c) the company as a whole?
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Sample Questions for 'Legal' Intefview

Has Reuters ever gone to court to resolve disputes involving

'news piracy' (similar to the Exchange Telegraph cases) or
copyright? If so, what are the case references? |
What are the clauses that are included in standard Reuters
c;ntracts (general.news as well as specialized services)
that address the possibility of unauthorized use by
competitors, or by the customers themselves? Any information
on how these clauses changed over time?

Does Reuters copyright material in its databases? If only
some material is copyrighted, what are the reasons?

Reuters encourages cusfomérs to buy additional terminals and
services. What measures are taken to prevent customers from
hooking up office communication/computer systems to a single
terminal thus avoiding some charges?

Are providers of information to Monitor products restricted

from supplying the same information to others?

Mr Michael Neale, Publicity Manager for Reuters,

communicated the decision not to grant any interviews in a

\
telephone ccenversation on 23 August fH84, in the course of which

he made the foliowing statement:

L.

I must compliment you on the qQquestions you have framed,
but I am afraid we cannot answer them as they go to the
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very heart of our business. Publication of such
information would be of assistance to our competitors
and would be detrimental to our interests.
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APPENDIX II: HIGH EPHEMERAL-VALUE DATABASES BY CONTENT CATEGORY
Key: P=Producer; 0O=0Online Service Firm

1. General Market

e

1. ADP Financial System One Quetaﬁion Service. P=ADP Financial
Information Service} O=Same..

2. AGORA/AECO. P=Agence France Presse; 0=G.CAM

3. AP Stock. P=The Associated Press; O=THE SOURCE.

4. Bizdate. P=THE ;OURCE; O=Same.

5. Bridge Information System Brokerage Service. P=Bridge Data
Company; O=ADP Network Services Co.; Bridge:bata Co.; Market
Data éyStems, Inc.

6. Broke; Services, Inc. (BSI). P=Broker Services, Inc. O=Same.

7. Budget Scope. P=Chambers Assoeiates, Inc\,; Data Reseurces,
Inc. (DRI); O=Data Resources, Inc.

8. Business Credit Services. P=TRW Information\ Services

\

Division; Business Credit Services; O=Same.

9. Business Information Wire (BIW). P=The Canadian Press;
O=CompuServe Consumer Information Service; CompuServe
Executive Information Service.

10. The Business Wire. P=Business Wire; O=CompuServe CoRsumer
Information Service; CompuServe Executive Information
Service; Mead Data Central (NEXIS).

11, Citicg}p Economic Report. P=Citicorp Information Service;
‘Citicorp Economic‘Report; O=Quotron Systems, Inc.; Reuteréh

Ltd.

12. Commodity News Service. P=Commodity News Service, Inc.;
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O=AgriData Network.

13. Compact. P=Chronometrics: O=National Computer Network of
Chicago; Inc. |

14, Corporate Watch. P=McCarthy, Crisanti & Maffei, Inc.;
O=CompuSgrve,ExeCUtive Information Sefyice; Quotron Systems,
Inc.; Reuters Ltd.; Telerate Systems, inc.; Tymshare Inc. |

15, Credig Data. P=TRW Information Services Division;vCredit
Data Service€f§=TRw Information Services Division.

16. Datastreém. P=Datastream International Ltd.; O=Same.

17. Dow Jones Quotes. P=Dow Jones & Co., 'Inc. O=Same.

18- Dow Jones Text-Search Services. Pipow Jones & Co., Inc.:
O=Same.

19. DowQuot. P=Dow Jones & Co., Inc.; Quotron Systems, Inc.;
O=bowQuot (a special Dow Johes-Quotron service).

20. Executive Market Follower. P=CompuServe Inc.; O=CompuServe
Consumer Information Service; CompuServe Executive
Information Service.

21, Fintex All-Day Foreign Exchange Monitor; Foreign Exchange
Report. P=Global Finance Information, Inc.; O=NewsNet Inc.

'22. FYI News Service. P=Western Union Telegraph Co.; O=Samé.

23. Innerline. P=Bank Administration Institute.(BAI) et al.;
O=Same.

24. Insider Trading Monitor. P=FCI-Invest/net. O=Same.

25, Investor Service. P=THE SOURCE: O=Same.

"@26. Market Decision System 7. P=Bunker Ramo Information System;

6=Same.
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27.

28.

29.

30.

31,

32.

33.

34.
35.

36.

37.
389
39.

40.

41,

Markets Aavisory. P=Markets Advisory; O=Quotron Systems,

-Inc.

Monchik-Weber Options Monitor Service. P=Monchik-Weber

Corporation (New York); O=Same.

Monchik-Weber Price Access Service. P=Monchik-Weber
Corporation (New York); O=Monchik-Weber Corporation (New
Yofk); THE SOURCE. |

Money Market Price Quotation Service. P=Market Data Systems,

?
.

Inc.; O=Same.
Moneywatch. P=McCarthy, Crisanti. & Maffei, Inc.;
O=CompuServe Executive Information Service; Quotron Systems,
Inc.; Reuters Ltd.;\Telerate Systems,‘lnc.; Tymshare Inc.
Munifacts. P=The Bond Buyér;¢O=Quotron Systems, Inc.;
Telerate Systems, Inc.

NAICO-Net. P=North American Investment Corporation;
O=General Videotex Corporation.

Newsbeat. P=ADP Financialllhformation Services; O=Same.

Nikkei Stock Prices. P=Nihon Keizai Shimbun; O=Same.

Optimum. P=Monchik-Weber Corporation (Chicago); O=National

Computer Network of Chicago, Inc,

Options. P=FRI Information Services Ltd.; O=Same.
Qu5tron 800. P=Quotrbn Systéms, Inc.; O=Same.

The Reuter Monitor. P=Reuters Ltd.; O=Same.

S&P MarketScope. P=Standard & Poor's Corporation et al.;
C=ADP Financial Information Services; Quotron Systems, Inc.

Stewart Data. P=Stewart Data Services; O=Quotron Systems,
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42,
43.
44.
45,
46.

47.

48.
49.

50.

II.

Inc.

Stock Check. P=THE SOURCE; O=Same.

StockLine. P=Control Video Corporation; O=Same.

Superticker. P=Market Data Systems, Inc.; O=Séme.

Telequote III. P=Bunker Ramo Information Systems; O=Same.
Telerate Fihancial infdrmation Network. P=Telerate Systems,
Inc.; O=Same,

Trade*Elus. P=Trade*Plus; O=Chemﬁcal Bank of New York;
KEYFAX; Trade*Plus. |

Unistox. P=United Press International; O=THE SOURCE.

Vickers Institutional Stock System. P=Vickers Stock Research
Corporation; O=Quotron Systems, Inc.; Vickers Stock Research
Corporation.

VU/QUOTE. P=Commodity News Services, Inc.; 0=VU/TEXT
Information Services, Inc.

gpecialized Market

AgriMarkets Data Service (AMDS). P=Capitol Publications,
Inc.; O=NewsNet, Inc.

AgriDatarNetwork. P=AgriData«Resources, Inc. et al.;
O=AgriData Network.

Baseline. P=Baseline Inc.; O=Baseline Inc.

Commerce Business Daily (CBD Online). P=US Department of.
Commerce; Commerce Business Daily; O=DIALOG Information
Services, %nc:; United Communications Group.

Datafile. P=Computer Intelligence Corporation; O=Same.

Drilling Information Services (DIS). P=Adams and Rountree
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Technology Inc.; O=Same.
7. EMIS (Eleétronic Markets and Information Systems). P=McGraw
Hill, Inc.; O=Data Resources,elnc.; I1.P. Sharp Associates.
8. Everything Architectural. P=Imagineer ;:Eociates, Inc.;
O=CompuServe Private Interchange.
9. Instant Update. P=Professional Farmers of\America; O=Same.
10. Lundberg Survey Wholesale Prices and Moves. P=Lundberg
.Survey, Inc.; O=I.P. Sharp Associates.
11. Numerax IV. P=Numerax Inc.: O=Same.
12. 0.V.A.S. (Of fshore Vessels Availability System). P=Alpha
Asia Systems Pte. Ltd.; O=Singabore International Software
 Services’Pte. Ltd.
13. Petroflash! P=Petroflash! Inc.; O=I%P. Sharp Associates;
Reuters Ltd.
14. Petroscan. P=Unitéd Comunications Gfoup; O=Same.

15. Photonet. P=Photonet Computer Corporation; O#Same.

III. Weather and ﬁelated

1. Accu-Weather. P=Accu-Weather Inc.; O=Reuters Ltd.; THE -
SOURCE.

2, EMI Flight.Planning. P=EMI Aerodata, Inc.; O=CompuServe
Consumer Information Service; CompuServe Executive e

Information Service.

3. FLITEbrief. P=WSI Corporation; O=Same.

4. NOAA Weather Service. P=National Oceanic and Atmosbheric

Administration; O=CompuServe Consumer Information Service;

CompuServe Executive Information Service.
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5. Real-Time Weather. P=WSI Corporation; O=Same.

6. Supergat. P=WSI Corporation; O=Same.

7. US National Obsefvatory Automated Data Service. P=US Naval

“Observatory,'Time Service Division} O=General Electric
Information Services Co;; US Naval Observatory, Time Service
Division.

8. Weatherscan Data Base (W.A.R.R.). P=Weatherscan
International; O=Same.

IV. General News :

1. AGORA/AGRA. P=Agence.France Presse; O=G.CAM,

2. AP Videotex. P=The Associated Press; O=AgriData Network; ITT
Dialcom, Inc.; THE SOURCE:; VU/TEXT Information Services,
Inc.

3. Canadian Press Newstex (CPN). P=The Canadié;\Press; 0=QL
Systemé; Inc. .

4, DEA. P=Agenzia ANSA; O=Same.

5. News/Retrieval World Report. P=Dow Jones & Co., Inc.;
O=Same. ‘ .

6. TT-Nyhetsbanken. P=Tidningarnas Telegfambyra; O=DataArkiv
AB. | |

7. UPI News. P=United Press Inteépational; 0=DIALOG lnformation
Services, Inc.; General Videotex Corporation; THE SOURCE.

V. Sports

. Sportel. P=Sporte£‘CommunicatioﬁsNetwork; O=Same.

2. SportsLine. P=Control Video Corporation; O=Samé.

3. SuperSports. P=WSI Corporation; O=Same.
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Source: Cuadra Associates, agp., Directory of Online Databases,

vol. 6(1) (Fall 1984).
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APPENDIX III: MAJOR NEWS AGENCIES AND ONLINE SERVICE FIRMS
SUPPLYING HIGH EPHEMERAL-VALUE DATABASE PRODUCTS

Major News Agencies

The list is limitedkto those based in the advanced market

economies,

1. Agence France-Presse -
2. Agence Telegraphique Suisse )
3. Agencia EFE, S.A. \M
4. Agenzia Nazionale Stampa Aséociata i
5. The Associated Press | “%
6. Australian Associated Press
7. The Cahadian Press s
8. Deutsche Presse Agéntur ﬂ T
| . — o
9. Jiji Press //
10. Kyodo Tsu Dhinsha
11. New Zealand Press Association
12. Norsk Telegrambyra P/S
13. The Press Association
14. Reuters Holdings PLC ' ‘ s
15. Tidningarnas Telegrambyra o '* ?>

16. United Press International

Online Service Firms

The online ffrms.given below supply database products classified
as having high ephemeral-value and listed in appendix II-. In
addition, a number of these firms supply online database

products classified either as intermediate éphemeral—value
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databaées (daily updating) or as low ephemeral-value databases.
The number given in parentheses after‘the name indicates the
number of high ephemeral-value databases supplied by that
particular firm.
1. Adams and Rountree Te;hnology,hlnc. [1j
2. Au%émgtic Data Procégéing, Inc.
"a. ADP Financial Information Services [3]
b. ADP Network Services [1]
3. Agenzia ANSA [1]
4. AgriData Network [3]
5. Bank” Administration Institute [1]
6. Baseline Inc. [1]
7. Bridge Data Co. [1]
8. Broker Services, Inc. [1] ‘ i; R
9. Bunker Ramo Information Systems_[zi%
10. Chemical Bank of New York [1] >
11. CompuServe Inc. \
a. CompuServe Consum;} Information Services [5]
b. CompuServe Executive Information Service [7]
c. CompuServe Private Intefchange [1]
12. Compﬁter Intelligence Cbrpﬁration [1]
13. Control Video Corpdration (2]
14. Data Resources, Inc. [2] | L -
15. DataArkiv AB [1]

16. Datatream International Ltd. [1]

17. DIALOG Information Services, Inc. [2]
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18.

19.

20,

21,

22.
23,
24,
25,
26.

27.

28.

29.
30.
31,
32,
33.

34.

35.

36.

37.

38.

39.

40.

41.

Dow Jones & Co., Inc.

a.

b.

Dow Jonesl& Co., Inc. [3]

DowQuot [1]

FCI-Invest/net [1]

FRI Information Services Ltd. [1]

G.CAM [2]

General Electric Information Services Co. [1]

General Videotex Corporation [2]

I1.P. Sharp Associates [3]

ITT Dialcom [1]

KEYFAX [1]

Market Data Systems, Inc. [3]

Mead Data Central [1]

‘Monchik-Weber Corporation (New York) [2]

National Computer Network of Chicago, Inc. [2]

NewsNet, Inc. [2]

Nihon Keizai Shimbun [1]

Numerax Inc. [1]

Photonet Computer Corporation [1]

Professional Farmers of America [1]

QL Systems, Inc. [1]

Quotron Systems, Inc. [10]

Rapidata Dalision, National Data Corporation [1]

Reuters Ltd. ’[6]

Singapore International Software Services Pte. Ltd. [1]

THE SOURCE [8]
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42,
43.
44,
45.
46.
47.

48.

49.
50.
51.
52.
53.

Sportel Communications Network [1]

C

Telerate Systems, Inc. [4]

Trade*Plus [1]

TRW Information Services Division [2]
Tymshare Inc. [2]

US Naval Observatory, Time Services Division [1] N
United Communicétions Group | k,§§zgv
a. Petroscan [1] |

b. United Communications Group [1]

Vickers Stock Research Corporation [1]

VU/TEXT Information Services, Inc. [2]

Weatherscan International [1]

Western Union Telegraph Co. [1]

WSI Corporation [4]

|

Sources: Infrastructures of News Collection and Dissemination in

the World, Document No. 19 of the International Commission for

the Study of Communication Problems (Paris: UNESCO, 1978); and

Cuadra Associates, Inc., Directory of Online Détabases, vol.

6(1) (Fall 1984).
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APPENDIX 1IV: PRESENTATION AT C&\E’/YRIGﬁT HEARINGS
I am here as an academic researcher, making policy
recommendations on the basis of an inten;ive study of the
computer database and related industries. I represent no
particular interest group, except perhaps the most impértant oﬁ;
of all, the individual ena-use;s whose voices have}difficulty‘
being heard in the midst of/the loud lobbying of organ?ged
vested interests. ‘ H &

I have one general prefatory comment, prompted by reading
the previocus evidence before this committee: words used in
copyright discussions can be very deceptive. The word 'autho;',;
though suggesgive'of writers starving in garrets, also includes
corpQratiOQS; In:the area of computer)databases,‘most, if not
all, 'au;ﬁ;rs' are corporate entities. Another word that is
bandied about is 'markets;. We mt;EDremember that there are
markets and markets, markets that are.more or 'less neutral and
efficient allocators of resources and markets that are shot
through with monbpoly power. In my area of study, I have
documented the existence of decreasing unit costs. In the words
of no less an authority than Paul A. Samuelson:

So long as increasing returns prevail in the actual

range of consumption . . . perfect competition will not
be self-preserving and market behaviorﬁif unlikely to be .
optimal.’

In markets such as those for information there is no automatic

"guarantee that the interests of users as well as those of

' 'Aspects of delic‘Expenditure Theories,' Review of Economics
and Statistics, 40 (1958): 335.
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society as a whole will be impartially and efficiently served,

unless great care is taken in designing appropriate private
, o . N
property rights. o

My research is on the law and economics of a segment-of the
?jcommercial database seé£or, that may be clumsily but accurately

adescribed as the news aggncy/ephemeral-value database industryp

Onglof the fgﬁtest growiﬁg-and'most lucrative segments of the

A .
database sector, the news/database industry provides the basic

informational ynfrastructure for the functioning of market .

processes (suéh as stock and commodity market information) and

politicai processes ('spot' ;ews). The distinguishing

characteristic of the informaﬁiod_products supplied by the
industry is speed of deiivery. This information loses its‘
primary commercial value in a matter of minutes.

The importance of the news/database industry is threefold:

1. The result of the convergence of news agencies,
coéputer-based information storage and retrieval systems,
and advanced telecommunications, it is at the cutting edge
of the new informatibn industries in terms of technical
innovation, market penetration, and commercial success.

2. The information products it supplies play a basic
infrastructural role in politico-economic processes not very
different from that played by money and credit.

3. It is a new industry in terms of technology, but an old one

in terms of having a property rights structure developed

. over a period of a century or so.
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My reseafchdshows that:

1. Information of the type supplied by the news/database
.industry has been supplied fof over one hundred years on a
commercial basis without the protection of copyright.
Legislators as well as the courts havé éxprésslyrexcluded
this type of information which has a very high‘factual
@ontent, from copyright protection. The comﬁmonrlaw has
devised weaker private property rights to define relations
between competitors.

2. The news/database industry as well as the rest of the
commercial database sector is at a formative stage, with
significant experimentation occurring in products and

. pricing. There is also a considerable degree‘%f activity in
terms of entry, mobi}?ty and eXit, though the:e.is a core of
established firms making high profits. Tendencies exist for
a decrease in the diversity of information providers and |
more vertical integration. | |

These findings suggest that stronger private property
rights are not needed in this segment of the database sector,
and‘that they may even have the effect of exacerbating
tendencies such as those toward‘decreasing diversity of products
and providers.

The White Paper proposals need to be seri9usly reconsidered
for the following reasons: | | \

1. Underlying the proposals is the erroneous view that the

computer is merely a sophisticated replication machine. The
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fact that it is primarily a cognitive tool for the
manipulation of data is not recognized. Furthermore, the

proposals have the effect of abolishing rights to

) t
_information that people have enjoyed over the years. For

. CL s 7 .
example, it 1s commonly recognized that a newspaper reader

has rights to clip news,stories of interest, to share them

with friends, to méintéin clippings files, etc. It may be
that in a few years time news stories will be routinely
accessed through online terminals and that the normal method
of keeping files will be .in personal or other computers. If
the White Paper proposal in its present form is accepted,
these non-commercial rights that have been enjoyed by the
public for years will be wiped out. The proposals also
violate the fundamental distinction made in copyright law
between expression and ideas/facts.
Requiring aﬁthorization at the input stage impo 5

s rute S

tremendous transaction costs on users. This rule wi

>~

increase telecommunicafion aéd other costs of users who will
be forced to remain online while merely perusing data. This
is in addition to the costs of obtaining authorizations.
This proposal will have less of an effect on institutional
QsersAwho can absorb or‘pass on the transaction costs. The
overall negative effect on market ei%@nsion is bound to hurt

everyone concerned, in the long run.

3. kﬁgxernment must be wary of creating private property rights

that are unenforceable. The White Paper proposals are
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unenforceable against the growing number of individual

end-users. Even with draconian rights of discovery, it would.

~ be iﬁpéssible to effectively police non-commercial
downloading by individuals.

.It should also be noted that the privaté property rights
proposed in the White Paper are more rigid and biased against
users than the corresponding rights in the.1976 US Copyright Act
because of‘the more ;estrictive Canadian fair use proposal ahﬁ
the permissive regisﬁ}ation requirements. The White Paper does
not seem to have t;ken into account the possibiiity that the
more or less continuous updating that takes place in most
détébases could have the efféct of bestowiné perpetual
copyright. The fact that the 'authors' of databases are in
almost all cases corporate entities does not appear)to have been

b\

taken inté&ionsideration in setting the term of copyright. .

Policy Qgtioné’@n the basis of my research I wish to place

before you two alternative policy options: one modest, and based
on a pessimistic view of how end-users will fare in the

copyright revision process; and the other, a more comprehensive

and optimistic proposal.

I. No Copyright/Common Law Protection
This is a 'least worst' option that seeks to prevent the

public policy process from exacerbating negative tendencies

192



withiﬁ'the news/database industry and hindering the freést
possible dissemination of information vital to politico-economic
processes. The new Canadian Copyright Act Should explicitly

| exclude ephemeral-value information, defined on the basis of
frequency of updating or a similar criterion, from the subject
matter of copyright. Any property rights disputes arising in

this area can be dealt with under the existing common law

‘remedies developed in the Exchange Telegraph cases.?

| Exclusion of ephemeral-value ihfo%mation products from the
- ambit of copyright protection is not completely novel even in
the current context of computer-based information storage and
retrieval systems. The 1976 US Copyright Act and tha legislative
material accompanying it may be read as excluding ;_f~‘
ephemeral-value information in ébmputer—based information
storage and retrieval systems from the general provisions
creating copyright in computer databases, and leaving their

protection to the common law.?

-
I1I1. Copyright/Fair Use

What is proposed here is that information in computer-based
information storage and retrieval systems be brought within the
‘purview of the‘Copyright Act as fEcommended;by the White Paper,

with several additional provisions inserted to eliminate the

2 [1896])] 1 Q.B. 147; [1897] 2 Cch. 48; [1906] 22 T.L.R. 375,

® U.S.C. 1982 Edition, vol. 7 (Title 17), sec. 301 (p. 73).
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detrimental effects discussed above. The<proposed fair usé;
exemption should be revised to give primacy to the distinction
between commercial and non-commercial use. Change of a general
exemption sﬁch'as fair use would affect the éntire Act, but, in
my opinion, the effect will only be fofﬁthe better. |

It will also be necessary to introduce a clause reiterating
the crucial distinction between expression and idea;/facts and
establishing a diffébenf/standérd of fair use in relation to
factual works so that a greater degree of Commgrcial taking of
facts-may be allowed. The sbecial éharactéristics of
computer-based inflrmaticm storage and '_ri\;ct»rieval syst»ems should
be recognized by spegificélly providing tﬁat manipulation of
information by end-users for non-commercial purposes is a
non-infringing act.

The possibility of utilizing a statutory framewbrk for
limiting negotiating-power assymetries in monopolistically
competitive markets such as those found in the database sector
'is the strdngest reason for proposing that information in
computer-based information storage and retrieval systems be
brought within the ambit of copyright law. The copyright/fair
use option is pro-active unlike the prévious proposal. It 1s an
attempt to utilize the opportunity offered by the copyright
revision to establish a property rights regime thaf 1s better

than what exists at present.
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In conclusion, I would like to state that my proposéls
éhould not be consttued as anti-producer or as anti-private
property fights. The position I adopt on the quesg}qp'of
retransmission which formed part of;my original bri;f should
mqkevﬁhat clear. My proposals reflect -my research fiading that
the simple creation of private property rightsAin information
d§es not guarantee that the interests of all groups and society
in general will be served'impartially and efficiently. The White
Paper proposals are harmful to the interests of-individual
end-users, smaller competitors, and society in general. What I

have attempted to do is to formulate better proposals drawing on

the rich resources of copyright law and the common law. I have

with me chapter drafts from my.diSsertation which contain the
detailed findings and arguments on which I have based my
submission whicth can make available to the committee and the.
research staff if necessary. I thank you for this opportunity to

participate in the copyright revision process.

%
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