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" ABSTRACT

540,

needs of the community.

'Justlce of the Peacegﬁrogram medlatlon and diversion Frograms\

o . ) [ o R
. . - K é
- . - LY

- The growing/concern over the effectiveness of the'delivery‘

A . . a : . 7 ' ) : ‘ ' Le . ‘,"‘ T -
of justlce serv1ces to natlvehand northern,communltles has

@ J

resulted in the 1ncreased support for the~develdpment and . -
T . .

1mplementatlon of” communlty based justlce programs. Whlle,

is avdTlable on the state of the dellvery of justice

11terature
services to{//tlve and northern commun1t1es llttle research is

.avallable whrch examines the-development of'communrtyjbasedff~ﬂfﬁ,‘

b i '
1

justice programs.
- N\ - ’ ~‘ R ) . . ' i 7 o

B.implementaﬁion-of

|

. . : o
community~based justice programs require consideﬂ%tion of a
. ) ]

" Any examination of the“development an

variety of factors, including the defini!ion of."community& and,'

the ‘components of "COmmunityrbased“ jUStﬁce progfams, who the
. /
program is to serv1ce, who ‘will admanls;er the program and. what

the goals and objectives of the program are with respect to the

)
i

— . -

-
A,
s

- This thesis is designed to examine the development and,

1mplementat10n of several community- based justlce programs in .

‘ the Yukon.Terg;tory Whlle the prlmary focus is on- tha lay

- ‘\

\

w1ll be examined for illustrative purposes. ] M\' ;

Chapter I reviews several conceptual and practfcalj"

difficulties involved insthe implementationfoffjustice programs
s i | ‘

which are communlty based" This review begins with'a \

discussion of the term community". | : )

/

1ii
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g

o

Chapter II focuses upon some of the problems 1nherent 1n the

% T
de11v ry of justlce serv1ces to northern ccmmunltles, s }'

spec1f1cally in terms of the circuit court system Thls rev1ew, f;?

setsthe\stige for‘the propo al that northern: and nat1ve ;r' -
*

communltles can, and shopld”/l\y a more act1ve role in solvlng
their own prdhlems. ?‘V{ o g

Chapter III p<:v1des several examples of commdnltv based '

programs.-The examples 1ndrcate the advantages and disadvantages**“*;p*

of such programs, Examples include communlty»arbltratlon
programs, med1at10n, communlty justlce counc1ls diversion, and
lay justlce of the Peace programs. =,

v

"; Chapter IV reviews the present delivery of justlce services .

4( in the Yukon as well as a rev1ew .of the medlatlon and d1ver51on
programs. . o
Chapter V&presents the findingsof an analysis of the lay
justice of the peace program in the Yuz?n. In Chapter VI it

becomes ev1dent that the development of such ‘programs is often

problematic and depends .to a large degree on communlty input,

- participation, and support. o, .
P T . zt

-
=4
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" INTRODUCTION

i

—

\Tﬁé féa515*11ty of commun1Ey:baséd‘Aqu*“‘prUgrgmgegs \\ % “

\ n
resourqe for native. and northern communltles ‘to utlllze has toaf

5o &

date been\a neglected area of study The grow%Rg/concern over *{fj

:the dellvery\of justice serv1ces ts natlve and northern

\ \\;
communutles‘Hﬂs,not‘been.neglected.
s ) : . . et S

ﬁmhe‘iiterature\indicates that the delivery of‘jUStice;w

|

r-* - N = £ - - 5
i zserv1ces to native and\northern communltles is’ problemat1c. In
ﬁ : o
many northern communrt1es there 1s an increas1ng number of
-a»\ ‘;\ !
nat1ve people comlng before: the courts- there is a general lack

N . ‘\ - ' *
of alternative programs and resources for communlty members and

\,

the cr1m1nal justice system to\hse to n\solve dlsputes and
l'spec1f1c cr1me .problems; and there is a lack of commun1ty 1nput
- P \
g o N\ ;
and_part1c1patlon in the development and 1mplementat1on of

T

i - .

f“ just1ce programs which would attempt to meet the cr1m1nal

L 1;:‘,

/just1ce ‘needs of the. communlty (Nelms Matske, 1983 Blll 984;

e

Crawford, 1985). - " '1 o *x,r"

FIn essence,rcommunlty based just1ce programs promote the -
"d1rect 1nput and part1c1pat10n of communlty members in a just1ce |
program which is based w;thih the commun1ty.'To date, however,,:
community-based justice programs"inygatlve and northfrn‘ '@' %
communities'have‘not developedfto their fullest potegtial.
Reasons for thlS may vary. One could speculate that reasons

range from a lack of fund1ng, a lack of leadershlp and

nu

admlnlstrative resources in the communities to develop such

Lo
RN i
PR - e . £
¥ ' ,
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more active role in the delivery of justice services.

- T ; . L R T A

N

i . ERN
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programs a lack of community’interest or the\{ack of ¢ s K

; . 4
government support. Thus whlle reseérch may quest\on its

’k .
relat1ve effectlveness the*rormal~c6urt system is- strll relled

15
. wh

§Upon by many northern communltles a5 the only avenue through

wh1ch to resolve dlsputés and crlme-related matters. For many

w

nat1ve and horthern communltles, there are no al;ernatlve_4n

~ programs or serv1ces which‘allow’community'members to take on a
. . . ~ & e X . ]

P

- S

. f
It is the purpose of thlS the51s to exam1ne the potentlal

for the development and 1mplementat10n of communlty based

‘be;exémlned 1nclude the need for community input and

participation° the political “and bureaucratic impligation% o

1nvolved in terms of the inter- relatlonshlp between a’ communlty

program the cr1m1nal justlce system and the government and the

varlous pollcy 1mp11cat10ns which are to -be consxdered in terms

a
v
e @

of developlng such programs.

© L i
o

Upon a:review of the various advantages and disadvantages of

)

community-based justice programs for-nattve and northern
communities, there is a strong argument to. be made for thelr

inéﬁeased ut;llzatlon.;}n analy51s’?f[communrty—based ]UStlce

o -

'programs in the“YUkonvTerfitory;‘speéificaliy thealay jUstice of

the peace program, serves to 1llu5trate the varlous 1ssues to
. o g
jUStlfy the consxderatlon ,Of such programs as a v1ab1e crlmlnal

[ s )

]USthE I'ESOUI'CQ. N : » .. ’ ) , -

:justice programs for nat1ve and northern communltles ;ssués to -

N



For the purpose of th1= study, no one part1cular theory of-

:communlty Justlce is advocated rather, the 1ntent10n is to

7~;Apresent the advantages and dlsadvantagés of communlty based

Justlce programs in terms of the1r potentlal for development.

tThus, this study is descr1pt1ve 1n nature, 1ntend1ng to raise

P

the issues and policy implications which must be considered.

i~ . . e,
[§ ' RO } N &

= As a Case study, the Yukon Territofy provided the

r

approprTate sett1ng through which to examlne,Varlous - -
communlty based justlce programs in a northern env1ronment.

While the fochs is upon the lay Justlce of the peace program,

dlversuon and medlatlon are also presented for discussion

— e

purposes Due toxthe cohes1veness of the cr1m1nal Justlce b
system, the limited: numban of justice programs operatlng, the
_1imited.number of 'individuals working -within these programs, and‘
_fthe‘easy access to information, itAis relatively'easy‘torbecome
., - familiar with the operation of the criminal justice system in-
therYukon Territory and the,various~community justice programs}v

that'exist.

& -

Data sources/for thlS study 1ncluded materlals from varlous

) o
!

government and hon government agencies, 11brar1es, the. pollce,
'ﬁative courtworke;srand the courts. Interviews were conducted
with various criminal justice agents,’such as judges, lawyers'
“'and prqﬁat;pn offlcers, as well as justices of the peace. In:
addltlon a questlonnalre was dlstrlbuted to all the gust1ces of

'the peace in the Yukon Terrltory. Court. observatlons were made

of Justlce of the Peace Court and on 51te v151ts were made to

B 4 - &
‘
~



nearly every community in the Yukon, including circuit court

“trips. I ~

Following the introduction, Chapter I examines the

A conceptual difficulties of such terms as "community"‘and
"community-based" justice programs. The concept "communfty“ {
encompasses a variety of definitions, many of .which are included

within the dynamics of community-based justice programs.

3
&

Chapter II- focuses upon several of the problems 1nherent rnw?fi;

the dellvery of justlce services to northern and native

?

_ commun1t1es,“spec1f1cally in relation to the northern court
circuit. A review.of these’probléms heips to set the stage for
the proposal that northern and native communities should take on
3 . o " . . r).;‘ ‘

a more responsible role in solving their own probler.

I ' . o o
Chapter III.examines several key reasons why northern and

Sx ©

native_communities should develop their own justice programs.
,Mediation commUnity arbitration, .justice councils,’lay’justice~
of the peace programs and dxver51on are 1llustrated An analy51s

of - such programs 1nd1cates the advantages and drsadvantages\
Ve

1nvolved:in the,development and implementation oflcommunlty o
justice programs. This analysis'provides a foundation foﬁdthe )

presentation “of research conducted in the Yukon Territory.

. 9

Chapter IV discusses the present state of the delivery of

5

"justice services in the Yukon Territory, including the northern

court circuit, med1atlon and d1versron programs. ThlS chapter

o IS

raises- several i'ssues concerning the level of communlty



this studz}age discussed in terms of the feaSibility of

. under- utlllzed resource for the development of jUStlce programs.

~

L,Cflmlnal justice system and the governmgnt Such 1ssues set the

_is .the focus,of-Chapter V.

- ¢ommunity-based justice programs for native and northern

commun1t1es. Varipus components of communlty act1qﬂ> wh1ch can e

.contribute 'to the development of such programs, are dlscussed,

1nvolvement the need for cOmmunitv inpUt fundinq. and the

N
accountablllty ofﬂcommunlty -based justice programs to both the~a

=

stage for the analy51s of the justlce ‘of the- peace progfam wh1ch

r

Chapter \Y presents the f1nd1ngs of a study on t
]UStlce of the peace program in the Yukon Terr1tor%. These'

f1nd1ngs raise rmportant questlons in terms of Bﬁe requirements |

e is whether or =

for a communlty based justlce Drogaﬁt An ex

not a. program can- be communlty based"_lf 15/'5 v1ewed as ‘an

\
£ o
a; -
~

v

extension of the forma} court system,

© A , : .
In the final chapter the implications of the findings of

communities, Specifiially, this chapter reviews those factors
that are important to justify the consideration of o <

communlty based justlce programs for native and northern
i

[

On the basis of the f1nd1ngs of thlS study, the p01nt is
made that natlve d northern commun1t1es are often an
At the present t1me, there is a need for community members to
take on a more aétlve and responslble role 'in ‘the delivery of

jus'tice services. : .

4
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The development of justice programs within communities wmichv'
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enco\rage community jinput, interést and pasticipation may% B

providg the means to .achieve this goal. - : ' \
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CHAPTER 1. o ' ' .

CRIMINAL JUSTICE AND THE COMMUNITY ) C-

Introduction
=

A complete understanding of the relationship between BT

criminal justice and the community begins with an awareness of

<

. the concepts involved. In setting thé‘stage for a diSCUSgion on

the development and‘TmplemeW*atlon of community-= based justlce

BR

pr@grams, 1t is 1mportant to 1nd1cate that the concept of -

v

_ commgnity s far,from clear. Furthermore, there are many

¢

different,definitions and conceptions of it which vfll play‘anf

1mportant role in the- 1mplementat10n of communlty based justlce
-

' structures. For exanple, a sense of "community" or unity, as \

A ' L

‘well as "the presence of "communlty partrqipgtion", may hoth be

seeh,as-contributiné factors for the sﬁcCesgful implementetion.
ot.prdgrams. Thus, in an attempt to fully understand the
relevarice of community.in terms of the delivery of justice .
services, it 1is 1mportant to review seviral definitions of the

concept and the1r appllcab111tg ir"terms of the development of

v

community-based justice programs.

]

Ve

Defining "Community" and "Communiﬁ& Justice Programs"

- -

Soc1olog1ca1 de{antlons of the term ucommunlty have

e

tradltlonally tended to be structural in nature, such as in a

neighborhood as &‘"social system”", a planned settlement t°J3“



. .

entire city. In-their;analysis of " commun&ty "William H, Baddle .
. and Loureidefe— ded}e—€+965—?4%—refer—toalcommunrty“4354berng"444‘*
"...what sense of the loual common goodgcltLzensfean—be—helped————————

~to achieve", ThlS perceptlon ef communlty is seen as an

achievement’ not as a geographlcal residence. It is not fixed,

-

but changlng as a result of purpose§0r experience. “Through

A

experlence w1th what Biddle and Blddie,(1965) refer to as an

"active nucleus” ' deflned as a “small group of serious- m1nded
1nd1v1duals, c1tlzens who have lost the sense of communlty begirn

By

1. =
to d1scover 1t as they work together for a common good. This
Y

djstinction .was noted by Jessie Bernard (1973), who :

d15t1ngu1shed "communlty" from "the communlty" empha5121ng the

-

common t1es and gocial 1nteractlon components of the def1n1tlon-

3

-

X4

\the§e are characterlzed not so much by locale as by moral

-commltment social cohe51on and personal 1nt1macy ThlS could

¥

also include, "...common t1es and social 1nteractlon" (Bell and’
;Ne&by; 1971-29).wHere, there is a need For un1ty and cohesion,’
. "%

that are. presumed by Bell and Newby ("1971) towbe;fundamental

5

compondents in a community. e ' .

The notion of a community as being "integral“ is a common
one. Robert MaEIQer,(f9;7:24) in his roiological analysié‘of

the concept, concludes that, "A communlty is a focus of soc1al

-

'life,‘the common living' f social belngs": Furthermore, “A

)

. 0 - 3

fcommunity‘isva‘soeial unit\\ whose members recodgnize as common a

sufficiency of interests to allow for the activities of common
life" (Maclver, 1917:107). Through‘his analysis, community .

i

N . : & ' .
becomes more' of an ‘organization!of social beings, organized for



L}

the pursuit of .som# common interest or,iﬂterests, "...8

[

determ1nate soc1al unity bu1lt upon a common purpose” (MacIver,

21917 23) .One would assume, though that ‘a communlty may only be

4

un1f1ed for partlcular purposes orxinterests. For example, the

preventlon of crime- rather than rellglous bellefs or values. A

»

communlty may only be a social unity with a suff1c1ency of ..

'interests; it must be clear that not all 1nterests may be shared’

in terms of religion, values or even polltlcal bellefs. Thls

may be a con51derat10n in the aevelopment and lmpIementatlon of

+ 7

commdnlty justlce programs in communltles where there exlsts

more than one soc1ocultunal group.

Pitirim Sorokin (1962:116), in his work Societvy, Culture,

) ‘ ¢ L ekt N . X '
and Personality, indicate§ an important discrepancy in Maclwer's

-finterpretation.‘ That is, by linking the chaxacterlstlc of unlty

pasy

or, solidarity as a trait of communlty, this would V,..;nfer 2,

"that if solidarity is to be a irait of 'community', any group of

peoplelwhé,SUStain solidarity relations, no matter where their
locale, would be included". One of the most important

contrlbutlons made by Sorokin (1963) in relation te this

2

dlSCUSSlon of communlty is that as a cpncept ‘its meaning

=

fluctuate5vcogstantly as authors use dlverse conceptlons. The

examples below will illustrate thlS p01nt.

\:

In the1r analy31s of the concept of communlty, Benedlct

Alper and Lawrence Nichol (1981) cite early soc1olog1cal

‘def1n1t10ns including those g1ven by August Comte, Karl Marx,

and Ferdinand Toennies. Comte, for example, saw "community" as
- ‘ A

-
3 -




R %
~ . - ‘e . v . -

mean1ng love -and humanlty, 1ncorporat1ng a rellg1on ofahumanlty

wh1ch could prov1de a key to the meanpng of llfe 1tself (Alper

ana’chhoI 1981) . ‘Thls aeflnltlon s phllosophltal 1n nature,
901ng far beyond a common purpose or socﬁaﬂ fnteraction to a o

:ellglous phenomenon. It is questlonable, though whether thlS
- i

‘ dlmen51on of community 1s approprlate 1n the - development of

¥
7
hE

communltv based justlce proqrams.
r

;: N - ) . . N , 7 k
Marx, accordlmg to Alper and N1chol 11981) saw communlty as

an assoc1atlon whlch 1ncorporated the theme that the
1nd1v1dual,sxdeveLoment was a pre—condition for the development L
of all. Here, "community" has taken on a ufiversal theme.

Toennies, .in his distinction between "community" and
""society",_identifiea the concept with specific social groups.
e - . - \ -

- \ i . . . ’ '
-For Toennies, Ycommunity" found its basis inm certain structures

such as in kinships, friendships, neighborhoods, villagés'anq

7 -

nations. This did not include class, market,for~gity (Alper and

Nichol, 1981). This notion may be compa¥ed to an earlier
reference in this chapter by Biddle and Biddle (1965) who

suggest that one of the fundamental requirements for community
oo _

>

development is the need for human exchange and for unity in

v
-

various endeavors., °

— a

It seems ev1dent that "communlty development" is seen as

functlonal 1n1t1atrng*a people- dlrected process that. 15 based
" upon perceptlons of -their needs. Lt:recognlzes the~nece551ty for
‘the discovery or creation of "a community” in a process that

» . . . ' .
will utilize the existing social structures and will help to

PN ¥

10
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. 3

Pl ) ‘ . ) » ‘ N /.,—’ .‘.‘ X ‘ . .
. create new organizations }QS inst£;nf3ons‘as they .are needed by .
.o k ; . S . L I ; e

“the community. This process may be fundamental to the | LN

A

3 ST . . ,.— . e . . VA -
- developmentand‘Imp}ementz?ronofaJUbtlce program that 1s toO

be based with%nyfﬁevcdmmu ity, directly involyiﬁg-gommunity.' L
N, ' A .' '
S mewbers as both providers aij r;:?blents of a particular

. service. o o ’ v
oy B ‘ o . ' . e S

'Thevprocesg/of a community taking action may encompass a

variety of contribpting factors (Edwards and Jones, 1976:139).
‘These may include: . T

. & L, . o .
T, involvement of the p&ople of the community in an effort to

attain common ‘goals;

“2. some.emotional commitment to the effort on the .part of the

~ people involved;.

A ! A

3. enough formalization of gedls to.assure that their meaning’

“ is conveyed to the peopleAiﬁvolved;- ToE ,
& .

4. use of procedures that were designed for effectiveness and

for consistency of those goals;
5. "attention paid to peoplé's needs for action; and

6. cqnsiéera@ion given to the sécjocultural, demographic and

ecological features of thekéommunity as a whole.
B N - X ' R > . < -
These factors are important to bear in mind and will- be
discussed further fnrtermé of'tﬂe%; relevance to community
justice programs in Chapter VI of this thesis.

“Ac a primary analytical concept, "community" is ndbt without

Y.

its conceptual diffictlties. Alper and Nichol (1981:67) outline

. A o
three orientations to serve’as an illustration to understand why

11



. ) ' g . \ . | \\ - 75, ! ‘__b » | .
s community has become an area of sped&alization in socielbgy. ?he
: \

s

"

S f1rst of\thesg ‘is’ the,"terrltorlal tradltlon’ whereby communlty

11fe 1§ Eonnected w1th partlcuIar structures and places. Thrs*{;;f

x

mode 1s>1llustrated by v1llage 11fe, which is seen as the
ep1tome of communlty llfe. ThlS could be compared to the urban &

c1ty that Ernest Schusky (1975 21) states is 2..,notor10us for

‘ 1ts 1mperapnalLty )

L) . > 'v . . ) . h L:,. Q.‘r‘ ."-‘_
In the "networking mode" community.,is a means to interact:

o

and communicate. It is a network of relationships, primarily e
' social relationships, and fgcuses upon how individuals relate to

one another.'with'two or more people interacting, a society

R

exists (Alper and Nichol, 1981).2 _ A

Al .

L
. w

' The third mode refers to a soc1al bond‘ (Alper and-Nichol,

1981) . ThlS mode is the most fundamental serise of communlty,

equated. with the ba51c human urge or need to become involved

with othérfbeoole. Once. ega<\~5bﬁls ear11er notlon of "human

‘need" is used to illustrate the sense of communlty and un1ty \\

*This view would suonrt the notion that there is a need for a - ~
sense of communityﬂ‘and a needofor trust and fraternal ’};
cooperation in a collective entity. Encompassed in this view is
the sense of a sharing esponsibility, tha:t, later in this - .

N

discussion, may be seen asa component of a community-based
justice program. Thus, the: community may share a responsibility
— - y - . . ~
toward a common goal, for example resblving a particular crime.
v C R . .

prOblem.g

, _ ) \ ,
- Sl .
‘
. - ) o
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‘ In4$h15 Sense, communlty problem solv1ng is purposefﬁl

'1ntervent1on Dy people w1tn1n one‘organT2atTonai‘contextrrn““‘rr‘r*
7 re}atton to*afspeeifre—prebkem~w&th1nethe~eommuﬂ&ty—48perge}—a———————
1969 3) .o g , - p E“

. € - s L ;
hY . . K ‘-
d . . i e .

P

A major problem arlses as. to "whd" or "what" ishthe

ke ¥

:communlty Generally speaklng, ‘the communlty may ‘be a spec1f1c

r

;partlcular program ThlS group, though may not necessarlly L

‘language, religion, occupation or race. Ernest W. Burgess:ang
. pred > ° : ~

group of 1nd1v;duals who have dec1ded to voice their concerns

.,abOutva particular prbblem ~or who undertake to develop a

"c‘ —_ ————

Arepresent the majorxty of the communlty members, thus, it~

&~ "
becomes very difficult to operatlonalxzen$he term co\mgnlty

when only specific‘grOUps of the‘communiti come forth to vdice

s

the1r concerns and needs. As shall be dlscussed “thlS may be

-

apparent in communities of natives and non- nat1ves.l‘— .

;a

—

In tqus of "what" is the community, a variety of faotors or. .

B - : . =, A
characteriftics may be included. For example, Sorokin (1962:243)

indicates’the relevance of such characteristics as territory, / s

Roderick D. McKenzie (1567:114), in their discussion of what a

communlty is, cite the 1mportance‘of a collection of people, a

'!L -

dearly defined area and a collec%aon of 1nst1tutlons such as’

"homes, churches, schools, playgrounds, a communlty hall, a .

K theatre, bu51nesses and 1ndustr1al enterprnses. W1th1n a larger

/pccupational institutions.

framework, they cite the relevance of cultural, po}1t1cal and

13
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Linda Gerber (1977), in her*anat;éls of migratLen‘problems '

S w - o -

, on Several hundred Canadlan Indlan reserves, ident{fies.several

-

RS N [ 7‘

éggéables whlch‘she has seleeted as community characterlstlcs.

“Fhese 1ncLudeI band 51ze,'urban prox1m1ty, communlty _ Lo

.~

development, praltae - other Locatlon (locatlon within the . f

~:\a :

‘f province;*road access, fertlllty, male-female ratlo, personal

- resources (eag., emponment and educatlon) l;ngulstlc*

acculturatlon average earned 1ncome -and quallty of hous1ng

While Gerber prlmarlly focuses upon the 1n£luence of these _'
S

v

severai of these-iactors such. as personal resources ‘and

.community develoﬁment which .includes the capabilitiesof a | .
—, . . - s - X

community to be "able to develop band councils, schoolfcommittees

v <,

7 Tar admlnlstratlve bodles, may- be 1mportant ?h terms of the

1mp1ementatlon of 3ust1ce programs and shall be returned to
s - § - R
later 'in the thesis. -

\
I
l
> A
b

. ) ? :
L,

: The conceptual drfflcultles encounter d are partlcularly

ev1dent “when an attempt is made to- operatlonallze the phraser

=

(

1s comprlsed of Z?vemql ‘different’ groups each of whom may have

. communlty based 3ust1ce program" and when the communlty 1tsel§ o
’ -

, spec1f1c 1nteres s. How does one become" aware of what each group

K ’ *
factors on off'reserve re51deﬂce levels, directly or 1nd1rectly,,

X ”

o

LS

. E » .

w1th1n the communlty woukﬁ like to see 1ncorporated w1th1n a
community justlce program7 Who represents the interests of the

‘ communlty, espec1ally if the communlty is comprlsed of'bothv

nati%e and’non-natiyf'members? Will a justice program_betbasedeW”W

. ; p S
~upon non-native values and will it be-.applied.to a.native

population? Who will initiate, develop, and administer the

e

. | . | L4 . .
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e e, ‘ e ’ - \‘-‘—:""
) program7 What are the podltlcal and bureaucratlc 1mp11catlons
‘*T4=7f*” 1nvolved7 Furthermore, what will be the 1nvolvement.of the

.. ) s (\/ )
o — formal crrmrnal jUStICE system'*If“the*program‘Tsrto‘bE‘based““*“‘*

7

w1th1n the commun1ty and administered by commun1ty members’ who
‘ . /‘~t
w1ll superv1se the proqqam7 How .will the program be evaluated to

"
N see if 1t 1s meet1ng 1?& objectlves and who will establlsh these

v

ob]ect1vés7 What if the communlty ‘does not have. adequate

~

resources to develop and admlnlster a prograrni, F1nally, a
LT ,{‘ .
—CFOSS’GUitUral communltyuﬁhoy is Pepresentatlver1nput—guaranteed4de—~f

*

+

. for the .various groups within the community?

S Such guesitions are d1ff1cult to answer. It may very well be
- that the term communlty 1s not the most approprlate term to
use with respect to "localized" community justice programs; It

. .may be wiser to incorporate the notiori of "localized", in the
sense of confining or restricting;a program to a particular
place or’group'of people,,rather‘than assuming that the whole

community should be the recipient ‘of a justice program that is

‘to bevbased in the communr?y and involves the direct input and
fparticipation}of community members in its administration and

‘\\\ nmﬂeme\tat1on. B . |

- For ehample, neighborhood law ﬂlasses‘could be de51gned for
'small closely knit nelghborhoods rather than for the communlty
as a .whole. Medlatlon‘programs could be developed for various
groups withrﬁ the communlty, such as for juvenlles or famlly

' matters. Here, the emphasis of a communlty-based ]ustlce‘

Al 4
- »

program,@comparedbto the formal criminal justice system,.is'to
- o N ) ' ! ‘ ‘ ™
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~

in¢gorporate airect@communityAinput in the development,

AT : -

implementation;ﬁand administration of a justice program, that

. > .

will be based w1th1n the commun1ty and dlrectly 1nvolve members

LI

"'"of the communlty. In comparison to the formal court system

communlty based programs may provide alternatlve services that

L]
may range from dlspute resolution serv1ces to the utllrzatlon\

of lay Justices of the peace and dlver51on programs for young
N

&

offenders Rather than the formal cr1m1nal justice system

‘resolv1ng communlty problems, communlty members are d1rectly

\

v1nvolved in the dlspute resolution processes and solving

N B $

v community problems throughzcommunity input and participation?;y

services, -

Such programs may be less formal in nature, may be less
expen51ve, and the control over the goals and objectives of such

prograins may lie "in the hands of those who are to receive its

Fad

-

"."To employ the teérm "community" as a catch-all phrase may .

"fail to account for the variances and heterrgeneity that may

exist within the larger community. In turn, an awareness of the

potential sources of conflict that may arise'between the various
i J

groups must be taken into con51derat10n. It is 1mportant also to

-

con51der the relatlonshlp that  a commun1ty based justlce program-

-

4
will have with the formal criminal justice system, for example, -

the courts. In discussions to follow, one of the issues to be ¢
addressed in the implementation ofdcommunity?based lay justice

of the peace programs is whether or not thesevprograms are

alternatives, or extensions, of the formal criminal justice

r -
system which is ultimately accountable to the government.

16 .
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. Conclusion

- program may be established as an'alternative forrthe resolution

. resolution whereby compromise- rather than a . "win-or-lose™

N . . S
/Furthermore,‘if it is an extension of the formal court system,

- &

encompassed in the politics and bureaucracy of this system ’can‘

it still be a community based progtam; 1ncorporat§Qg community

1nput and part1c1pation 1n its endegvors7 ‘ : .

- Y — - S P e T e

It is ev1dent that the concept "community iincorporates a

variety of definitions, many of hich ‘are 1ncluded w1th1n the
dynamics of community- based justide programs. "Justice by the
community", as seen by ‘Alper and Nickol (1981:12) ‘means the\
foiloming: "...d veryklocaiized form\of just1Ce,'as opposed to
tbe traditional adversary syggam...".\As noted above, just howé
opposite and'non-adversafial a community:based justice'ptogram
is in comparisonato the formal court system is a debatable
issue)’and'one whicb will be addressed in a later chapter. For-
example, a lay justice of the peace ptogram‘may be an
.alterfnative to the formal ccurt system instﬁe sense'of employinc
community members as justiceéxof the peace. But; it may also be
true that the layrjust;ce of the peacepcourt, itself, may;be‘an
extension of the formal criminal justice system by tbe'fact'that'

the‘justice of the peace could possibly be seen as an agent of/

the formal criminal justice system: In comparison,-a mediation

of disputes. The objective of such an initiative may:be to
resolve problems throuydgh informal mechanisms of-dispute T
- -i\ ’ - ’
happrbagbﬂis/hndertaken (Nader, 1978:3).

17
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-

¢ .in an examination of the implémentétioﬁ and develobﬂén; of

commurij ty-based justice programs consideration of the various

conceptual difficulties is necessary. As noted, there are a

large number of guestiomns-as to what exactly a community-based .

L Ty — .
S

~ program is, the Qarious typé%ﬁofiprograms that may - be
.implemented;'and héﬁ»theyﬂshdﬁidfbe developed and implemented -in -
" terms of'thé ngedSAOféchdcémmunity. It is obvious from an
examinationﬁof these concep?ual difficuilies that in ;ﬂeivh
qsgglopiﬁaf;tages-pf é coﬁmunity justice'progrém theré'ﬁay be a
A/clear mandate as to who the program isoto service, whoiyill
,adminiﬁgér the program, and what Fhe goais'and objectivéé 6£ the B

program are with respect to the needs of the community as a

whole and the various groups that co-exist within the cdmmunity.

This would also inqlude thé>relatjonship thatfthe program would =

.
-

‘have with the formal justice system.ﬁTherq may also be a need

for a sense of commitment oh-the part of those administering the
program to. make sure that these needs are bezng met by the
‘program objéccivgs.*ln/tﬁis sense, é.working';elationship must
exist; this ~ould pOSSibly be qefundamental eﬁtity'of:a program

* ‘which is £o operate at the community level.
| ' ' '

.~ o=

\;_TJIt is the purpose of this thesis to ‘examine the develogment
N . ] . - T : ST

ice programs -
in the Yukon Territory. While the primary focus of this ;.

and implementation of several community-based just

=

Er3 . ¥ >

examination is on the lay justice of the peace program, ®

additional programs, such as mediation and diversion programs

18



/ : '
will be examined for illustrative purposes only in terms of
/

///their‘contrrbutron‘to*thE'development*of*commnnttygjustlce

A
programs serv1ng as - alternatlvesuto the formal criminal- _justice

o

system for northern and natlve communrtles.

-

‘Prior to this examination, this thesis will review some of T
the problems inherent in the delivery cf Jjustice services to

northern communities, spec1f1cally 1n terms of the circuit court .
/_'“"\‘

system and ‘the alienation., and frustgaflon wh1ch\may be

o e

experlenced by those who encounter the court. A xev1ew of some
: of these problems will help to set the stage for the proposﬁl
\T/
. that northern and native commun1t1es can, and should play a

more active role in solegg their own problems rather than

relylng on a* court systes-that only v151ts perlod1éally to‘ o

conduct court matters. It is on th1s ba51s that northern
communities provide the appropr1ate opportun1ty ‘to examlne the - 4
feasibility of community- based,justlce programs. Several

examples of such programs will be preSented in terms of such

1

feasibility. o o it‘nf'?
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NOTES

o ~

For a more detalled analysxs of Sonok;ngsuanalyses—eéf

‘community, refer to Sorokin, Pititrim, Society, Culture, and
Personality: Their Structure and Dy namlcs. New York: Cooper

Square Publxshers ‘%QC. 1962.

For a’ dlSCUSSlOﬂ on the" concept of society, see Aberle, D. F
et al.}\"The Functional Prerequisites of a Society," Ethics
vol. LX"(1949-50):100. These authors ‘include the following
as functional prerequisites of a soc1ety, role
dlfferentlatlon\~rolef8551gnment communication, shared
articulated set of: goals, socialization and effectlve ,
control of dlsruptlve forms of behavior (see article for a

. complete list). Mcticeably absent fxom this list is the

notion of territoriality which is included in several
definitions of community. Upon a raview of these
characteristics one could preclude that a community may be a
part of 3 larger society, shar1ng similar characteristics.
As. Aberle, et al., note, various types of soc1al systems can
be parts of a society. . v

It is to be noted that Gerber does not 1include the- Yukon or

Northwest Territories in her analysis, nor does she draw

particular attention to northern communities specifically.
Thus, use of her characteristics are for discussion purposes
only. Furthermore, her study focuses on native Indian ,
ccmmunities while this thesis deals with communities which
may also have a larqe‘number of non-native residents.

For further ’ead1ng, refer to Gerber, Linda. Trends In

“Qut-Migration from Indian Communities. Across Canada: A
"Report to the Task Force on Migrating Native Peoples, “Canada

Department of the Secretary of State, Ottawa. The Task-
Farce, 1977.

7
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CHAPTER 11

- v

JUSTICE IN NATIVE AND NORTHERN COMMUNITIES: THE PROBLEM DEFINED

’ . -

gﬁgroduction

v In discussiﬁg the delivery of justice services to northern
and native communities, there are major considerations to. be
takeb into account in terms of the present state of justice

delivery and the various types of programs which could be .
devél?ped in thgse communitiesz Native commuﬁities in{the

_nofth;rn regions of Canada, the Yukon and Northwest Territories
ﬁay inclhde Inuit, Métis, the Dene peopie anavnétives br other
cultural group§. For ggamplé, the Yuks;'Tefritory hasfg“

population of apprdiimately 24}000, one third of which are

natives (Yukon Department of Health and Human Resources, i985)%

_In contrast, the Northwest Territories has a population of

approximately QGiOOO.residénts, 22% of whom are Dene, 35% Inuit,

B

> * v - . .
and Ehe remainder are non-native and non-s&atus Indians (as

cited in Griffiths, 1985). It is also important to indicate that

" the legal definition of the term "Indian"kmay tend to‘exclude a

large number Of native people. It is the Indian Act "of Canada

that defines,an "indiaﬁ" as an individual who is régistéred as
an'Ihaiad. It is obvious that this would éxélude.thbsé’natives
ﬁot‘fegisf%red, as well as Inuit and Metis. Thus, one must use
eautidn when using’thé term "Indian"™ and the literature which

i

- . . .
may only focus on registered Indians. T



Consideration mﬁs;vbé given to the use of the term

fixigﬁdftéh'uééarﬁé encompass Canadian communitie$

-

"northern".

north of the 50th parallel, that would 1ncluaé'the northern
regions of the%brovinces,gthe Yukon, and the Northwest

Territories. This, in itself, creates problems due to the -

S

h e )
djvers}ties.befWeen these jurisdictions. For example, with the
éxception of 0ld Crow, all communities in the Yukon ‘Territory
arebaccessible by‘%@ad; this isrcompared to the fact that all

the communities in theNquthwest Territories, except for the -
. v ' ‘ .
.Great.Slave Lake region, are inacces3ible by road (as cited in
A -
Griffiths, 1985). Furthermore, in terms of language, the

predominant language used in the Yukon Territory-by both nat1ve

Sor

and non-native populations is Engl1sh,,whereas in the Northwest
ﬂgrritory where the majofity of residents are native, native

langdégéé are spoken (as cited in Griffiths, 1985). //’ {

iFor the purpose of this thesis, there will be no

differentiation between registered and non-registered natives

who live in northern communities. As stated, ypAny communities 1in

the northern‘regioné‘of,the provinces, the Yugon ahé'the
Northwest féféitorieé may have reéi@ent‘Metis, Inuit and native
people. The éﬁncern here 1s directed towards the development of
- commun;ty based Justlce programs in those communities that would

directly 1nvolve community members and incorporate c0mmun1tv

needs, including native, Inuit, and non—natrve ‘concerns.

With reference to the term "northern”, this will generally

refer to those communities beyond the 50th parallel,



predominantly in the northern regions of the provincés, the

d discussing the lay justice of*the‘peacerprogram in the. Yukon,

Yukon and Northwest Territories. In :erms of program examples;

v

the region will be specified. As noted abové, there are vast

differences between these regions and differences within che

communities of each region, and this may affect the type of

‘program which may operate in the community. For example, in

there are differences between a community ‘such as Watson Lake
and. a community such as Whitehorse in terms‘of population and

association with the fbrmal justice system and government which

' are based in Whitehorse. What 1is important-t0<be kept in mind is

that/th1s thesis is concerned w1th the development and .

1mplementat1on of community-based justice programs that ' Je

'encompass community pa§t1c1patlon. Northern commun1t1es may

I

~provide a good opportUnity'to explore the potential for such -

programs. i o o
- . , :
Prior to a discussion” of the heed for\pommunitg justice

programs and community participation in sdbhmprGQrams; it 1s

- important to review some of the diffioﬁlties encountered by .

several northern communities spec1f1cally *¥n the Northwest
Terr1tor1es, northern Br1t1sh Columb1a, and Alaska, in terms ‘of
the del1very of justice’ serv1ces. Alaskan examples were chosen

because of the s1m1lar types of problems, which many Alaskan@

~communities exper1ence in terms of “justice delivery. This will

begin with a discussion of the northern court circuit. Once

again, a cautionary note is to be taken with respect to the

-variations .that exist among northern communities, especially

- ! oy

A
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. may be cuIturaI'“iingnistit7*économic, polﬁtical racial and

* delivery that is quite different to the style of justice

between the Yukon and Northwest Territories. Forvexample,vthere

1solatlon factors dlstlngaishlng eemmu&rtfes—frem—one—anotheri—*—444*

d .

"Some. communltles _may have the resourceﬁq whether they be
m

administrative, leadership or flnapcia& to be able to develop'\§’

0

and impleﬁent their own justice programélwhile others may not.

As Gerber (1977:8) indicates, the commghity'gevelopment is very
Emportaét,in relation to a\communitybmeeting its own needs. This.
is ah‘important point{and will be rethrnbdvto with respect to

the implementation of community—based justi¢e programs,

°

In the s%ctioh to fo;%ow the nbrthern coﬁrt‘circuit wiil be
dlscussed As a forum of justlce 1t is somewhat unlque in its
style of justice and w1ll serve to 1llustrate several key
problems~ foﬁhd i the dellvery “of justlce serv1ces to many

northern and native communities. o , v - L

ey
rd

' . a .
The Northern Court Circuit

’

R

The circuit ceurt,'as it is termed, is a style of justice

-

de;ivery found in southern, urban regions,of Canada. Baéically,

the circuit court, which is utilized in many northern regions of

¥ -

the provinces, the Yukon and Northwest Territories, consists of
‘«‘ o o . A .
a judge, lawyers police, and court staff, travellfhg to

communltles w1th1n{3 specific Jurlsdlctlon and holding court
within that Jur\fdlctlon usually dealing w1th criminal matters.

' 1 N @

For example, in the Yukon Terrltory, fourteep communities are
; o _ ‘ ‘

24
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&

serv1ced by two Terrltorlal Court Judges who travel w1th the

e

court party to the various commun1t1es, usually three or four

»

times yearly (Bill, 1984) The circuits vary in length from one

day to two weeks w1th the average c1rcu1t court visit be1ng one

week (Bill, 1984). This will depend pr1mar1ly on_the number of
court cases tobbe dealt with and the eventsin fhe community (as
cited in‘Griffiths, 1985). In the case of OldMCrow which is the
only community in- the Yukon not acceSS1b1e by road the c1rcu1t
court is scheduled when most 1nd1v1duals are. present in the
oonmunlty and not hunting, flshlng, or trapping outside the
community; which is a seasonai lifestyle for»many of the native
people of 0ld Crow (as cited in Griffiths, 1985). As Roger

K1mmerly (1981'39) notes of the circuit court trips to 0ld Crow

‘when he was a magistrate, "Attendance_includes mos{/of the

oopulation —hthe,court is a focal point for local issues ~ the
individual dramas‘unfold’with widesore?dcommunity interest and
great concentration". This would‘suggest that the. community is
interested and involyved in the visits that the court makes to

their community. ' o .
B . . v‘ 6, ) . N -
In comparison to the circuit court in the Yukon, in the

RN

Northwest Territories approximately 40 to 50 communities are

.visited by both the Territorial and Supreme Court -judges who

travel on six circuits (as cited in Griffiths, 1985). Unlike the

Yukon Terr1tory where the legal serv1ces are based in

VWh1tehorse, the cap1tal and government centre of the Yukon in

the Northwest Territories there are lawyers in several

communities outside of the cap1ta1 Yellowknlfe (as c1ted in

A
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Griffiths, 1985). The circuit court may visit the larger

communities 1n the Northwest Territories every month, while

other commUnities are giSitedwevery three months (Griffiths,'

1985). It is important to note that unlike the Yukon where

- English is spoken by the majority of nativehpeople who resigle ,in

in. the v1llages".

+

Observations made concerning/the circuit eourt have cited

: the pracgiees of the first Syferior Court Judge of the‘Northwest
Tertitorieg} Mr. Justice Sissgns, as those who:seflectiits true
spirit. It was the wish of Mr. Justice Sissohs’(i968:66f»that
every effott be made to. ensure that jJstice was taken to every
manfs‘dopr ih the NQrthwest Territories. A Ssuccessor of,Judge\
,Sissons,’Mf.'Justice C.F.?Teilis (1979:77) agrees with-this
sentimeht, advocatihg that,{ﬁ.:.the courtse;ust he vigilant and
cénseientious in order to ensure that native people; whether
7Inhit,or Indian, are treated‘fairly when they are brought~be;%;eA
« the Court". By taking the court to each'coﬁmunity in~£he”k
Northwest ,Territories, it was hoped that the people wouia be
able to see justice being administered. As stated”by W.G. Morrow
(1981:265):
This helps in the educational process. And as\well it
should solve some of the mystery ordinarily assoc1ated

with trials. The people can see and hear for themselves,
and if it is a jury trial, they can actually take part. °

26
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There are several reasons _ta suggest why community members

’should take on a-more respon51ble role in the dellvery of
“ -
justice services. Anne Crawford (1985) examlned many of the ‘ :

2

d1ff1cult1es surroundlng the dellvery of justlce services by the

3

circuit court in the Northwest_Terr;torles. For example,

discusses the role of the courts in instances where valuds of

[y

particular native and Inu1t communites 1n the Northwest

5

Territories are suff1c1ently different. to the point that thlS

L]

'may cause confllct be;ween the community practlces and what is

u;/,/x‘éeen as an "enforced standard of law" (Crawford 1985~1) She

P

. gives the followlng example to 1llustrate thlS sense of
bewllderment- . S T : S e,

During.a court break, an elder é?oﬁfa remote community SR
sat in the corner of the courthbuse. Again and again tﬂé S

" law was explained to him. Finally the interpreter : &
1nd1cated that there was no need to continuek 'Don't - . .
worry - said the interpreter; 'You don't need to explain .
it agaln. He understands what you are telling him. He -
just looks confused because he wonders how his community
will be able to live with a law like that', U I

A

To illustrate her argument, ‘Crawford (1985) draws examples
from circuit court practices in the Northwest Territories as a ; .
. result of her role as a defence'counsel. For eiample, with B
‘respect to usinq\pative people as jury members{ she notes that f .
there are often linguistic and communicatzon_difficultie§ that
make it difficult for a native person to:sit on-a jury panel
when the proceedings are in English. Thelresult is that

non-natives are over-represented on most jury panels in the

Northwest Territories (Crawford, 1985). ThUs}‘if an accused is

T : 27
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native it is diffic

,fcrlmlnal law is: perceived: in a number of ~ways. Depehdlng perhaps = -

'between the offence comm1551on,and the arrival of the cxrcuit R

'for the c1r€u1tn§ou§t to arr1ve- "they want the mattet dealt w1th
) Clém Chartier (1981) notes that because of thlS and the fact ':; ‘

'plead guilty out of frustratlon to get th mattertdealt with,

« Furthermore, Robert Franc1s 01973 9) ’states?\wcourt is not. part

R
) ol

$

‘that he/she is being‘judged b{

thefr“peers.

Qn the basis of her experience as a defence lawyer in the

NorthwestvTerritories,'Crawford (1985) suggests that the

on the partlcular community, the presence of the police and the

\ »

‘nctlons the police perform for examgle the crime

prev ion work was acceptable. However many of the

+,

A
commun1t1es that Crawfoﬂd\had contact w1th found the justlce

2t .
=

iR

system,‘"...slow_ ponderous and pursues tr1v1a11t1es" GCrawford
1985-19) A major problem was the length o%%gjhe it took for

certa1n matters to be resolved. An example is the lag. t1me - 'tt

- - \ v

court to'deal with the matter: Community members, in Crawford s

(f985) vi%w want to resolve matters qu1ckly so that they can

-4

get back to their normal 11ves. They do not want. touualt monthsii -

-(,;

qulckly so that 1tudoes not. 1nterfere w1th the1r famlly

llfe.£

-

that the legal system is so eomplex some native people may

:

A f
of the scenery. It comés in ana‘d1spenses wh1te man 5. Justlce
_ p A

- i R o, . : N It ﬁ

and.thatfs the end of it",

[

3

fbyce Nglms—Matzke (1983) in her review- of the dellvery of

justlce services to 1solated northern reg1ons 1n Britigh s

% . B
N s N N :
= ; R B . _‘D; )
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‘ Coiu@bia, found simllar problems w1th ‘the circuit court that

visited the. fouf«vallages which she studled .every two or three

'r’

'months.z What is important to note from her- flndlngs 1s "that in

;.L
sp1te of the c1rcu1t court eventually arruv1ng in the communlty

to deal w1th court matters,»?pom the time of theaoccyrrence of

“the offence<and the actual court date, social sanctions’in the
Y i

v1llage had“already been put in mot1on (Nelms-Matzke, 1983). On

‘1:-

the basis of her observatlons of the c1rcu1t court in northern
\

Br1trsh Columbla,\Jocetyn Marshall (1982) concluded.Fhat by the

time the circuft court arrived and-the ev1dence was{brought to

. court, the parties involved may have already settled thelr

- differences.and may not appear\together, if at all By the time

the court arrived, the,viotim,and offender may have‘resolved'the

‘matter and come to terms with respect to restitution.-In this

manner, the individuals themselves had taken the ‘initiative to

,solveytheir own grOblem rather than waiting\for the circuit -

court\tg arrive to resolve it for them. The'matter was dealt

with quipkly and there-ﬁas little'interference in the lives of
those diregt;y involved in the matter:‘Furthermore, there may

have been;a better‘understanding'of the procedures if the matter
Qas;dealtrﬁith}through a“eommunitx dispute resolution meChanism;

’Nelmeratzke’§1983Y noted several important,requiremehts
. . / . .

that were necessary to improve the delivery of justice‘services

to the northern dommunities of British.eolumhia. These includedffx

sﬁeed 1nvolvement of the commun1ty in the process, and the f‘n\

guarantee that the offender as well as4the v1ct1m, were ensured

of protectlon; ' B

~
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The role"offthe community in the criminal’ justice process ‘.

B . % R
has been a constant source of inquiry by various researchers’:

Crawﬁord (1985) éﬁtesfvariousicasesﬂwhereucommunities in the
Northwest Territories have a sayuin the sentencing of the
accused There are commun1t1es that have glven substantial
support to the accused when communlty members felt that they

could adequately deal with the accused s cr1m1nal‘behav1or. For

e EH

example; in those cases where the accused could not afford to

pay a’flne "...there have been orders to. §Mpply SO _many. pounds
. of fresh meat; to "haul water’ or to chop woédﬁ (Crawford
1985.9)ﬂ This could 1nd1cate_a desire on the part of community

m%mbers to become more'directly involved in solving‘problems

0

within the community, by attempting to utilize community-based

. -t d o . :‘
resolutions to stch problems. o &/

Usingfthe community as an avenue to resolve certain»crime
and justlce problems w1th1n the community has received 1ncreased
‘attentlon in recent years. Joseph Bovard (1985} stresses that in
certain commun1t1es in the Northwest Terr1tor1es where he has
had experkﬁnce as a defence lawyer, there is a need for the -
communities to .be able to actively participate in the criminal
justice process with respect to less serious crimes.f John’
Angell (1981:30), in his study of publlc safety and the" ]UStlce
system in Alaskan native v1llages, found that ""tEhe concepts,
limitations and appopriate  uses of Anglo-American l;w‘ﬁswhot
adeguatelytunderstood n native communities"l Thus, those ‘ d7<\;"
village offjcials‘with whom‘Angéll spohe stated that'they would
prefer to see laws imposed thatawere ‘more relevant andfbetter

-administered to the needs of the v111age members.
e , 30 .
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Some v1llages which Angell (1981) studied dld ~in fact, have

/

\:uch laws. In these v1llage5/’"bush justlce , wh1ch‘was defined

‘as a qeneral area encompasélng the nature and methods of social
/

control and public safety in prédominantly. nat1ve v11lages, had
become an 1ntr1cate: art of the cr1m1nal Justlce system in

Alaska (Angell, 1981). In these Alagkr ~native villages the

members .of the villages disposed ‘of many ase -dnvolving minor

deviancy. i R ST
~ = a -

—~

Angell ($381-15) found that the normal practlce of handllng

unacceptable behav1or in the v1llages involved a v1llagewﬁﬁﬁ;;;1

accepting referrals from the v1llage police officer and
tendering deéisions concerning the disposition chosen for the
accused. If the -matter involves widespread eBncernh the village
council mayucall a general meeting and‘a concensus 1is reaehed
about the c;htselof actioﬁ, be itxcommunity #ork, or. some other
penaltj..If a :onsensga;ﬁas not reached, the matter was referred

to the State Troepers to be dealt with (Angell, 1981)."

s

*

A similar reSponse to minor deviance was found‘hy Kimmerly‘
(19&0:47) in his experience as a Magistrate,in the Yukon

Terrltory He gives the follow1ng example of a case. in 0ld Crow:
ok,

A number ©f means have been attempted to deal with, the <
‘liquor problem one being- sentences of 'banishment' given
‘through a probation ‘order in which the offenders were
required .to trap outside of the 0ld Crow townsite. Such
an order is issued after discussion with the Chief and
the band council ‘and is agreed by both the defense and
the Crown Counsel. :

31
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In terms of the relat10nsh1p that many natlve and Inuit

/ commun1t1es haveew1th the circuit court system especially in

1

~

the Northwest Terr1t0r1es, there is a/ﬁ’ ed for the development
Aof resources ‘and suppbrt serv1ces for hgth the Just1ce system u
and communlt} to use. Serv1ces which af% adat1ve to community
needs. As noted by Bovard (1985), there may be a general lack of

understandlng of the laW~1n mary commun1hxes en\the Northwest,

ﬁ,/ Terr1tor1es thus the need for legal education.

-

~

T ;Brad Morsem(1976)'notes that our legal system rests on the
aSsumption that we'all understand or should understand the law.
- This assumption though isikot jmstifiable without taking into

consideration the various cultural and value systems that may be
present in .a large number of communltles in reg1ons such as the
Northwest Territories where the\majorltyaof the populatlon is

) nat1ve or Inuit. Even in the Yukon Terrltory, where the
population of nat1ve peoplé may -not be as large, or

proportlonate to the number of ‘non- nat1ves, ‘there is present, a

o

*lack of understandlng of the court procedures 'by many of the

nat1ve people in the Yukon (B;ll, 1984). This should be of

.\

concern s1nce, as Bill (1984) notes, theumajorlty of people

Kl

a%Pearlng before the courts in: ‘the Yukon are native.-

/_/

The need to incorporate communlty values, and cultural

N

~

variations 1n terms of respondlng to problems within the

? -
community has become apparent to many researchers (McCaskill,
1981; Morse, 1983; Crawford, 1985). This is especially true

where the majority of individuals coming before the courts in

32

\ 7



many commun1t1es are nat1ve people who do not understand court

procedures (Crawford 1985 .Bill, 1984). As Bill~»(1984) notes,
. W ' .

there is a_need to bthn§~natjve‘people into the jhstice system .
in the Yukon. in terms of assisting the defendants who have °

little or no;comprehension~of what is going on before them.

7/Innovative methods need to be developed that would allow for
the active participation of cqmmunity-members in the resolution
of community problems. As such, these programs could be. , o

!
/

_afiministered at the community level, by community members, and -

wid

1ncorporate the needs of the native offenders arid- the communlty
as a whole (Caves, 1981) In this sense, the community could

take. on'a more active responsibility.for its own problems‘and‘

the caseload the circuit court encounters when it visits the /A N
communities might possibly be reduced. | ' //
: R
.\ /o
Conclusion L gE 7 -/

rs

This chapter has examined the present state of justice

4
1

dellvery to nat1ve and northern communities. ThlS chapter has
emphasized the p01nt that there is a need for innovative methods
to be developed wh1ch incorporate the needs of commun1ty members
and encourage the development of justlce str%ctures which rely
on communlty respon51b111ty Such respon51b111ty would entallf

eommunity -members having the resources ava1fable -to be able tgﬁ%%\

resolve crlme-related matters. As noted such programs would -

also assist the formal court system by prov1dlng alternatxves

and support services.
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. The purpose .of the following chapter is to examine several

reasons why commun1t1es ‘should beqome more active in the

-

dellvery of justlce serv1ces. In addition, several examples of

t

™
communlty based justice programs will be presented to illustrate

the various advantages and disadvantages of'such programs and

stheir feasibility for native and northern communities. Takirg

©

into account the variations that exist between jurisdictions, it

will be suggested that the northern communities would appear to
p;ov1de a good opportunlty to explore*fhe potentlal of -
communlty based justice programs. ‘This thesis w1ll thus examine,

;, \

in greater detaul, the various communlpy-based justlce programs

. operating in the Yukon Territory.
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NOTES ' .

Joe Bovard, a defence lawyer in Froblsher Bay, Northwest .
Territories, stated that there were instances in his
experience when, due to a lack of understanding of the law
and the justice system, some of his Inuit clients would glve
their statement freedy to the police without their lawyer -
being present. Lecture, Simon Fraser University, 28

February, n985 L ,

ax
Nelms Matzke (1983), in her analysis of the dellvery of
justlce services to northern communities in British

”Columblr%gfound that at least 95% of all cases dealt with by

the. cou involved native people.

‘Lecture given by Joe Bovard, Simoqﬁ?raser*University,

Burnaby, B.C.,. 28 February, 1985.

The Alaskan State Troopers visit the v1llages on an average

of once a month. Angell (1981) cites tHat three-quarters of \
the communltges surveyed had their own local officer. The o
average visits by the State Attorney is one each year for

those commun1t1es not near a commercial city. .-

Lecture given by Joe Bovard Simon Fraser Un1ver51ty,

Burnaby, B.C., 28 February, 1985.
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CHAPTER III
. . =
THE NEED TO DEVELOP COMMUNITY~BASED JUSTICE PROGRAMS:
1=:xzm(pn.1‘:sgK e

Introduction

kSeveral key reasons for the development of cemmunlty based
justlce programs and the need for communlty involvement in such
programs will be examined 1in thlS chapter.%For the most part,
this examination will ehteil the analysis of.several types of
community justice programs spch as mediapion, community
\arpitration programs, justice councils, lay justiee of the peace
Vprogréms, and a juvenile diversion«progfam. An enalysis of these
comm3nity justice programs will illustrate both the advantages
and-disadvantages involved i& the development and implementation
of community justice programe and will provide additional

foundation for the presentation of research conducted in the

Yukon Territory. ' | ' .

CJ

On the basis of the ptevious discussion,'there seem to be
several major justifications for at least considering

community-based justice programs. These include, the factors

-

related to speed, cost effectiveness, community-problem solving,'
the difficulties associated with the cu;nent system of justice,
especially in northern regions of Canada - the Northwest.

- Territories and the Yukon, the difficulties associated with

v

native involvement in the criminal justice system, and ‘the

57

opportunity that northern communities appear for the

-
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implementation Of,what could be seen as alternatives to the

. >

The Canadien Crimiheloéy and Cortections Association, a
national organizetion of individuals working and interested'in
,criminology and eortections in Canada lC,C.C.A., 1976) has also

provided severallrecbmmendatipns for the development‘of
eommUnity jus{iee programs, -which encourage‘eommunity'
lnvolvements’The fitst recommendation of prime importance‘is the ;'

o . 2 . L . .

prevention bf crime. This would include encouraging the

communities to play a larger role in crime prevention measures
N "4 '

in their jurisdiction. 4

The second recommendation includes the use of community
diversion programs to screen minors or first offenders out of
the criminal justice system into community-based services

(Camadian Criminology and Corrections Association, 1976).

3 .
W
%

The finallrecommendation put forth by the C.C. C A. included
the use of lay assessors in the sentenc1ng process, especially

with respect to charges aga1nst native. people. They note the

a "

higtory of the private sector 1nvolvement in the criminal

§

justice system (C C.C.A., 1976 6): N o )

In pr1m1t1ve societies, anti-social behavior was ‘dealt .
with by the citizens themselves. Justice was dispenced
by peers 'based upon common values and standards of
behavior. The community was invoelved in the criminal
justice process and restitution was used frequently in
dealing with d1sputes between offenders?.

In his analys1s of fcommuhity“, Etikson (1975), a’,

soc1olog1st outlines what he terms a "functional" approach to a

=~ ~
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community's reaction to crime and deviance. This approach

M

indicates several reasons why.communities should become involved

in the development of localized justice programs, including the
possiBility'that the reaction of the community to deviant - | s

behavior may have an effect on the behavior of the individual.

I £
LA

Erikson (1975) notes that the community's decision tog bring
o | o : e S e :

deviant sanctions against one‘'of its memberg is not a simple act

of censure, rather it is an intricate "rite of transition". The ‘

2

“individual moves out of his/her ordinary place in thegcommunity
. R r . M - .
and is transformed into a deviant role. This transition is

comprised of a type of ceremony that will change the'status of

2

the individual. The ceremony itself will take place=1n a formal
i“,.

v sett1ng such as a courtroom with a cr1m1nal tr1a1 An

A

announcement 1s made as to the nature of the dev1ance, and a:

p0551b1e verdlct, and the\lndlvldual is given a,certaln

ﬁuﬁishment for,his/her‘peﬁavior.»' .

T e v RN
it t

,: Such "ceremonies®,; according to Erikson‘(1975), include

widespread publfc'interest of the event, taking place in a-
a S . v ,

°

dramatic setting such’as the‘criminal trial. There is much

formalitymand'exaggeration pf‘:ituais involved in the procedures
whereby the individual. is judgea whether or not he/she is
legitimately‘deviant KErikson,A1g75: 27—28f.

P

This analogy suggests an interesting role.for community ™
justice programs. Hav1ng the community become involved 1n°the
justice process could alleviate many of the formalgtles ‘ .

encountered by the criminal justice ptocess and the‘confusion
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and allenatlon 1nd1v1duals may feel ‘when they encounter, th1s

-+

system.‘

‘ The contemporary ‘examples of communlty justice programs are
Vto_bg)found in a var1ety of sources. These 1nclude communlty
arbitration boards, medlatlon programs, justice counc1ls,.

, dlver51on programs and lay justice of the peace programs. The

focus of the dlscuss1on to follow will be to:examlne several;of

3

these initiatives’in ﬁerms of the1r gmals-and objectlves
including thelr v1ab11xty as. community justlce programs. This, .

in turn, will provxde examples of programs that may be viable
. /--q,j
for communities in northern regions such as the Yukon.

2 - ",’
. /

A B | | s o B -

Community Arbitration Programs

. A good example of a program thaf’strives to achieve the
above noted goals is suggeSted by Mund (1976:1095. fbe community
arbitration board, which is also similar to community boards or
neighborhood justice centres found in many areas of the United
States (SchOnholtz, 1984) , are tailored to, meet the needs of the
community 1t serves. Through careful plannlng and communlty
support, 1nterested leadership and gbe suppo;t of Justlce
personnel‘ a communlty érbltratlon board may be uncluttered by
/ formal rules and procedures of/the courtroom and may be based
upon and reflect community tandards. Compromlses may be reached
with which all parties 1n6é§ved could be satlsfled (Mund, 1976

- s
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The role of the community arbitration board-is similar to. 3

fhe mediation process that involves two parties meeting with a

media;érvto resolye a dispute. The mediaEion process involvea is
ronévwhich is reflected by an informalfmé;ting with minimal
procedutal jargcn to comprehend, wherebyllhe parties invoﬁved -
are directly involved in the resolhtion of the dispute. A

compromise may be reached.via their direct participation- in the

précess, each participant contributing what they feel is justvw\_mw

for the resolution of the dispute.

The procedures involved n this process are_noEiconducted in
court, rather they are held in an informal meeting where strict
o : o .

rules ofxe\idénce‘do not aﬁply (Mund, 1976). The arbitrator

‘resolves the k

-after all the parties present have been given
an opppr;unityvto exﬁresg themselves on issues that they feel
.are relevant. For example; if thélpurpose of the commuFity‘
argitration\p;qgfam.is to dealvwitb young offendersﬁyho‘have
beenfdivertedfté the p;ogfam from‘the‘form;l courts, the
arbitrétor will reSélvecggp_case after all parties invoived have
been given an opportunify to e#press themselves;on issues of
whether the child has violated the law, and if so,.to- suggest

appropriate sanctions. ¢

P

Similar to a community arbitration Erogram,'a community
board provides a conflict resolution program to community
members (Schonholtz, 1984:54). Individuals learn how to resolve

- their own disputes and

re provided with a service that is

applicéble to their neg¢ds. Parties are able to meet with a panel
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of community members *who, will listen to the details\of the:

1ssues of the d1spute and w1ll prov1de the opportunlty for the

part1es to become d1rectly 1nvolved in- resolv1ng their own

d1spute by promot1ng discussion and communlcatlon among all of

¥

them. / \ . .

Mund (1976:111)'concludes that.programs such as community
arbitration programs are advantageous for seVeral'reasons,‘
1nclud1ng the reduct1on of cost in resolv1ng a dispute that does
not requ1re a lawyer, reduc1ng the length of t1me 1t takes to-
resolve a dlspute, ma1nta1n1ng privacy in the sense thatlmatters
can be'oealt with in confidence; and the advantage of directly

7

1nvolv1ng the’ d1sputants in the process of resolv1ng the1r own,

‘

matters. There is no need for the unfamiliarity and frustrat1on

. wh1ch many 1nd1v1duals encounter when they have contact W1th the

,,,,,,,,, v

formal criminal ]ust1cevsystem. ASs noted earlier, many nat1vE

‘and Inuit people face frustrations when encountering the cirquit

court, such as language d1ff1cult1es (Francis, 1973). It is !/

__________ ;

qu1te feas1ble for commun1ty arb1tration programs to be r
1\ ’ ’
-conductaﬁ by’ communlty members who speak ‘the native language of«

theweommun1ty and thus alleviate the problem ot h}

mlsinterpretation or»lack of understanding of the procedﬁres. -

A Y

Medlation

g

Mediation has been defined as:’ .

...an approach to conflict resolution in which an™
impartial third party intervenes in a dispute with the
consent of the parties, to assist them in reaching a

-

FaEe
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mutually satlsfactory settlement to issuesuin- dlsppte

' (Burkhardt, 1354 5).
It is not a'mandatory approach rather+rt'r54arvoiﬁntary‘onEf““““‘*

Dlsputants may. choose mediation as an alternat1ve and med1ators

1,fac111tate the encounter but do not force the1r own op1n10ns, or

e

"

P

3

F

“deal with small claims and family dispute matters.

*i‘:

solutlons,'on the dlspute. As Peachey, Snyder and Telchroeb

(1983:1.6) state in ﬁA Tra1n1ng Gu1de for Medlators in the

Qr1m1nal Jﬂstlce System"-

Medlatlon, negotiation, andrbargalnlng are not new - e T
phenomena in the legal system. Despite its adversary : -
stereotype, the legal system' has depended on such tools
for a long time as a- practlcal necessity. Mediation .
programs that have developed in recent years represent =
_attempts to legltlmlze and expand the role of med1at10n ,
“and bargalnlng in hand11ng confllcts. ‘ : : - N

¥ o . \

st 3 - RS

1

Mediation programs are.no longer new in Canada‘(Burkhardt,,"
1983; Peachey, Snyder and Teichroeb, 1983). Such programs share

. ,
a common understanding of mediation as a third party working ’

~with the parties in conflict, but the programs may differ ‘in

terms of how they operate (Burkhardt 1984) Some attempt to
deal w1th communlty problems such as nelghborhood dlsputes,
property disputes, landlord-tenant dgsagreements, vandarlsm,“
breaking and entering‘and pettyrtheft (Burkhardt; 1954)l;0ther~
programs work at family dispptes; including separation'and |
custody matters. -As wiil be discussedfnrth%f:én‘th}s thesis, ™
mediation prOgrams inrtheatdkon have‘recently been developed to
a _

Mediation can offer an alternative to layi ‘charges, ' '

bringing an offender before the courts,vor incarce ating someonef

found guilty of an offence. S /
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AAsﬁPeachey,,Snyder and Teichroeb (1983:1.8)‘state, S

"Med1at1on 1s a- v1able method of d1spute settlement at both

preftr1alQag§ post tn1al levels . Med1at1on can also prov1de the.

~opportunity for v1ct1ms and offenders to meet face-to- face.

s -

;ﬁed\at1on skills are utlllzed to encouragde cdmmun1catlon among
the part1es SO that they are able to resolve the1r own d1spute‘¢

| ratheg,than hav1ng~lawyers or judges precide over the matter.
Community members are encouraged to actively partioipate in'

fesolv1ng the1r own dlsputes at. a rost that is. m1n1mal in terms

‘ of f1nances and time (BUrkhardt 1984) . Such an alternatlve is

= .

feasible for northern and native communities perhaps in the form
‘of—& council of community elders who would be available to

mediate diSputes,between*oommunity members. . ' ' ~

Community Justice Councils

SR ) >

COUnciﬂs“;rwhose task would be to provide- el

- »..an -ideal opportun1ty fos citizens, input through the1r
participation in the  prevention and control of crimes
‘and dellnquency either by adv1sory committees or
part1c1patlon in spec1al prOJects (Lajuenesse, - 1976).

- — ~

In the m1d-1350 s communlty justice counc1ls were'establlshed in

L]

-Brltlsh Columhla.,A review of the1r development and- ‘ t )

-

1mplementatlon!wall h1ghllght several key 1ssues 1nvolved in the~.ﬁ

ob]eefTVE\o%/lncrea51ng communlty part1c1patlon in ]ustlce“
{f i ' f - . a .
_ programs, T B -
— N~
o // .

? e
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Lajueneése (1“767“notes~thatﬂthere are six key principles

'1nherent/to the development “and 1mplementatlon of communlty
N\

]ustlce‘counglls..They include, c1tlzen part1c1pat1on,

dec%ntralization ‘communication, coordlnatloﬁ cross- system;,;f

plannlng and 1nnovatlon.

Q

Cltlzen part1c1pat10n in the context of justlce counc1ls as.
defined by Lajuenesse (1976:8) was seen as, "...citizen
involvement or the direct participation of the individual

citizen in the process of the government, in this instance, the

justice system"

JUURSOE

-

:This taSkﬂthohghi‘may‘be eaSier said than done. The amount
of government control over operatlon of a program may or. may not
be ngardous to the program S operatlon Such. control could lead
to the allentatlon qf the community in terms of its input 1nto

the program.

Decentralization included the dispersion or distribution of
powers angd functions from a central autho&ity‘to local and
'regionaI authorities (Lajeunesse, 1976). This was de51gned to

enabie people and organlzatlons to part1c1pate

<
= “

Communiedtion dnd coordination enabled the justice ccuncils

:y

“to bring'together peopIerof various intere%t groups to become
involved in thebadministration,og justroet This facilitated a
%stter working relationship for‘enonxgroups and their activitieéﬁ
at the,looal 1evel (Lajeunesse, 1976).'This, in turn, was the
key forioross:Ezftems planning, allowing citizens to participate
in the'planniﬁgqof\{nnovative programs. o | |

L - . 77\\\;




" between the various groups within the community. What one group

Y
A4

Var1ous issues surround the development of justlce counc1l54 °

' _Lajuenesse (1976) noted the requirement for the establlshment of

t.

a solid administrative base to organlze meetings. These 1nclude
the need for justlce counc1ls to be 1ssue or1ented and sensitive
to- the political confllcts w1th other soc1al and justlce groups
w1th1n the communlty, and the need that they must not be too

bureaucractlc or polltlcal in nature for fear of alienating .

¢ i . -

oommunity members who did not ‘understand -their purpose or

procedures.

%

‘Justice councils in British Columbia did not ‘survive

. N )
(Lajuensse,‘1976); It ie imperative here to speculate as to why

1)

thlS might have happened The f1rst of wh1ch may be found in the

relatlonshlp between the communlty members and the jUSthe

e

counc1ls. A justice counc1l could only -survive if there was °
community interest 1n‘terms of»admrn;stratlng andapart1c1pating
in'the—prOgram. If‘thisyénterest is hot present, operational:and
administrative difficulties occur in terms of making"sureithat |
the program is active and prov1d1ng the required services. |
Furthermore,’ln attempting to identify community issues and :

needs, it is obvious that there will be‘conflicts of interest

may see as a "special project", another group may not. In terms

of implementing such projects, it is necessary to determlne who

w1ll decide. Wthh prOJect has prlorlty.;T
\ /



In terms of the bureaucratlc and politlcal nature of a

~community justice counc1lﬁ the point has heen made that such a

program may become too bureaucratlc and poygtlcal and thus

\a}1enate itself from the communlty :In this! sense, a justice

\

council may become an extension of the formal criminal justice
. R . 4 - \ ' .
h Jy v \' '

system, rather than a community-based justice‘program which is

A

\

A

presumed to be one of its primary objectives. \

In add1t10n, La]eunesse (1976 56 80) 1mp11es\that Justlce”

councils were operating w1thout pollcy and were 1n need of more

\

communication and support From politicians and the government. «

Without such support and a clear.mandate, it would seem that the

demise of such programs was ‘inevitable.

.- Finally, the question‘of testing the efféctiveness of such

programs needs to be addressed in terms of one: of its prlmary

e

objectives, that of 1ncreaS1ng communlty involvement in \d

. problem-solving. 1f-a ]ustlce coune;l is not effectlve in

resolving one of the communlty s problems, one has to ask ‘
whether thlS necessarlly means that it is an effectlve program
and what cr1ter1a will be used to evaluate the program. .
Furthermore, using the same line of guestioning if a Justlce

-council'does resolve a"particular dommunity problem but withe

" little community 1nput in d01ng so, iS’this program stili a

((

"community" justice council? One would assume that communlty
1nterest would be vital for the development and 1mplementatlon
. of._. an§ of the projects that a justlce counc1l would undertake.

W1thoutvsuch community 1nterest, the program seems to be fa111ng

46 - 3
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1

one of its fundamental objectlves, bringing together-‘"...peoplé :

of various 1nterests and groups to become 1nvolved in the

administration of justice" (Lajuenesse, 11976:9).

er51on

<\

Div
-Diversion is a highly controversial issue with regards to

its definition and‘policy (Ekstedt and Grlfflths, l

1984:330-333)). For the purposes of this dlscu551on, Alper and

-

Nichol's (1981) ‘definition of d1versron‘y111*be used to.

illustrate the point that diversion serves as an alternative to”
imprieonment andJmax‘involve community participation in its

operation.
Alper and Nichol (1981:39) propose .one definition of .

ﬁdiversion: o

5

...the practice by criminal justlce off1c1als - pol1ce,
prosecutors, and judges - of channeling out of the
criminal process offenders who, as a consequence of .
their probable and assumed guilt, would normally be
~handled.by the criminal process."
Some programs focus on young offenders, others adults, usually

dealing with less serious crimes or firs;‘offenders (Alper and

-~
-

Nichol, 19%1). Diversion programs, in essence, provide
e;ternetives for offenders?ro be responsible for their actions
bytproviding alternative measures to imprisonment, for example,
some communlty work “intensive counselllng, job placement or
educatlonal services. If the offender has successfully completed
the program prescrlbedfwthe charges against him/her may be’

dropped (Alper and Nichol, 1981).

47
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Community 1nvolvement in such'a program may or may not be a

ﬂ’pre—reqU151te to the pfogram s dEVelopment and: 1mplementation. -
As noted above, Alper and Nichol (1981} advocate—that*formal—t—* —
agenys of the cr1m1nal justice system have d1rect input into the

. operation of the program, Th1s may or mﬁy not ‘be advantageous,

'depending upon the amount of cont ol the formal justice sysiem f

L3

;mav have over a program.'There may be Yittle room for community

1nput if an offender is not divérted right out of the formal

justice system. This, however, may not always be the case. A . R
fundamental objective of a diversion program, as suggested by

thé Native Counselling Services of Alberta (N.C.S,A.), may be to
increase tHe involvement of the community and enable the

communityjﬂo have‘directrinput into?the operation'of the program

(N.C.S.A., 1982).

7

As an example, the High Level Diversion Program will be
discussed below to 1llustrate some of the more general problems
that mav occur when a community?w1sh:s to play an active role 1n
the operation of a justice program. ThlS example will also
1llustrate how a program that is supposed to deflect people away1
Zrom yie criminal justice system may become‘an ektension‘of that

- '

system,
L J

The High Level Diver51on Program operated for three years
1977 to_1980, in the Higm Level area of northwestern Alberta
(N.C.S.A., 1982). It serv1cedlsmall towns, two Indian reserves,

and one Metis settlement. The objectives of the projeg;bincluded ‘

the following:

o
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1. to prov1de an alternat1ve to 1mprlsonment for minor offences

L N
. L

or f1ne default, : ] : . .

2. to keep minor offenders out of the formal court system and

N
ay

\ just1ce procedures;
3.  to avoid the stigma‘of a criminal record, and which vas
l1kely one of the most important objeotlves, and
4. to 1nvolve members of the communities exten51vely through
.their part1c1patlon on a potential D1ver51on“Screen1ng - .
Committee (N.C.S.A., 1982). This Committee.ﬁoula meet with
the v1ct1m and the offender and dlSCUSS a su1table agreement
whereby the offender’ could compensate for the offencey ’

(N.C.S.A., 1982).°

In’this diversion process, the agreemENts were aesignedltofgxﬂ
“ibe flexible, &ith the emphasis on\thetresolution‘of_the problem N

to everyonetsfsatisfaction. Resolution was to be accomplished
through‘a verbal apology, cash restitutiown to the victim, or

community work seryice (N.C.S.A.; 1982). Those}Offences to be _ %;
diverted included eauSing a disturbance,-common'assault,‘theft |

“under $200, and breaking and entering (N.C.S.A., 1982).

%

On the basis‘of an assessment‘conducted by the Native )
Counselling Services of Albeérta (1982); it became apparent that
the objectlves of the program could not be achieved w1th respect
to,the offences, thelcllent-group, the diversion agreements, or
the method of reﬁerral to the program, even though these |

~objectives had been approved by the communities involved in 'the

, project.EFor example, it was intended that the Diversion
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Commi;tee was .to have a strong voice in the diversion decisions;

the final'decision:kthought/wasmade by the Crown ?rqseéuto};

While the R.C.M.P. were ihé@lvediiﬁfi}aiiy in the screening of" -

? S

~offenders for possible referral, it soon :withdrew frbﬁfthe

screening process altogether., The N.C.S,A.5(1982:325) shates
o

‘that this was,‘"Paftly in an attempt to avoid criticism for

non-referral of potential clients and partly to render the

. referral process uniform for all three'détachments in the area".
Thus, the R.C.M.P. only stamped the front of the files that 'were

" to be diverted.

~
<

" These files, then, went into the court docket and the -

diversion was made in court, whereupon the offender was summoned

to court to receive the decision as to whether or not he/she was

to be diverted. It was through this method that the diversion

Vprodess essentially becamé a formal part of court proceedings.

When the R.C.M.P. withdrew from the selection process, this |
resulted in less communication betweé%\the R.C.M.P. and the
Diversion Coordinator in the communities, and "...a sigpificant\

reduction in the role, real or perceiﬁed, of the diversion

‘committee™ (N.C.S.A., 1982:325). T

~ . +

bpring'the‘three years'fhét the progfam ozirated, there were

72 referrals (N.C.S.A:, 1982). Of thegé, 11 cMNents had been

rejected by the Crown Attorney for éarticipation in the project, |

and four were referred back to the police, or Crown. There were
. Jd ‘\r £ ! : i\ : - - - .
57 clients‘wﬁouparticipated in the program and successfully

, j i \
completed their agreements. Of_these&n39 were known to have not

\\l - . 5 2

re-of fended (N.C.S.A., 1982).



4“?

~ community-based justice program, the High Level Diversion

A e - e

i

Whlle the program ceased to ope;ate in 1980 the Natlve

Counselling SerV1ces of Alberta (1982) did not view the pro;ectiﬁ

\

~as a complete fallure. The support given to the project by:the

communities had[been ma1nta1ned throughout the duration of the

program. The prdject had demonstrated, according to the N. C‘S A.
(1982), that codmunlty members were w1111ng, and could take part
~in the dec151on making about what to do with offenders in the -

4

;:communlty This 1n 1tself was an achievement. Desplte thlS, the

E;Eipiect was plagued by a low referral rate from the police and

rown's office, wh1ch undoubtedly affected the dec151on not to

extend fundlng of the program past the demonstratlon stagéky/>

The N.C.S.A. (1982) conclqged that while the 'High Level
Diversion'Program\was'designed'to be flexible, innovative, and
eddcational; and involved communityxinput, the project became,

‘,for various reasons, an.extension of the formal court systemf7As

A

© the N.C.S.A.(1982:328) concludes,

A

The program might have appeared unorthodox, but the
pressure to conform to the more formal system
essentlally rendered it- part of that system, and unable

to respond to the community's needs and expectations as
Native Counselling Services would have wished.

“~In terms of lessons to be learned with respect to the
\development and implementation of what was hoped to be a
Program is a -suitable illustration. Throughout the duration of

this program it seems obvious that there was lack of

‘communlcatlon between communlty members and the formal court

51
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A

’system and its agents. This program also/lllustrates how - ~

problematic Ehe object of‘aivertlng young offenders from the

)

formal court system can bef In terms»of1tthHitht¢V€i”DTVEYgﬁﬁT‘* ;

Program the youths who were-referred from the -courts never
actually left the formal criminal system. With the final
decision. of refe?fal being made by tHe Crown this prog:am became

- . . ¢ - ’
an-extension of the court system rather than a diversionary

mechanism? In essence, this diversion program was an alternative
within the formal justice 5ystem,vbecoming,cau§3t up in - - o«

bureaucracy.

1mplementat10q and operatlon of a program. Trying to maintail

balance betwéeh the interests gf the community and the interpsts

i
B

of the formal dpurt system can be problematic, as the High Level

Diversion Prograﬁ illustrated. Such interests and roles clearly .

‘ 1‘*) : . ‘ .
should bevdefined prior to the inception and development of a

program. Athhe N.C.S.A. (1982:328) so aptly states, Y
community ba?ficipation is to be encouraged, then it must be

- community participation in.a real sense, not on a tight leash."

Lay Justice of the Peace Programs 8

While justice of the peace'programs exist in all regions of
Canada, the following discussion will fotus on the development
and implementation of several lay justice of the pea¥e progranms

that have developed in various regions, including the Northwest-
- g .

” )
52
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Terr1tor1es, Ontar1o, and Saskatchewan. Wh1le these reglons may

vary geographlcally, culturally, llngu1st1cally and pollt1cally,

these programs have been selected becalise they not only
illlustrate ihitiatives that have been developed for,northern
cohmunities, botfalso beoause they highlight both the advantages
_and disadvantages of this particular‘type of program. Forv
example, one of the Réy i;;ues to be examined in terms of the: .
development of community-based justice programs(~is whether or -
‘hot the'prograh is an adjunct to the existing for@al jﬂstioe
system wh1ch allows for communlty involvement, or whether lt lsu;

actually an alternative to the adversarial system of jUStlce. It:

'may be that such an 1n1t1at1ve, de51ghed 'to’ ¥mprove the delxvery

of justice serviceSf may not mean that the program should be an
alternative to: the formal system but merely means it uéeé some
element of the 'formal' system, to operate -on the local” level.

. This is‘an‘important distinction to make, and one which will be
'addressed both in the dlscuss1on to follow and in the '
exam1nat1on of the lay jUSthe of the peace program in the Yukon
‘Territory.

]

Essentially, lay just1ce of the peace,programs have
developed i var1ous northern reg1ons such as those mentioned
above to make the delivery of justice serVLees more acce551ble
to commun1ty members while 1ncorporat1ng community part1c1patlon
and input as jUSthES of the peace. By hav1ng more local people,
including nat1ve and Inu1t people, functlon as Justices of the

Peace there is the potent1al for 1ncreased respect and

.credibility of the system. Forrexample,—Justices‘of the Peace
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are able to address charges and procedures of the'court in the

language which ‘the people understand espec1ally 1f English is a

second . language. By hav1ng the sen51t1v1ty and understandlng of
local condltﬁons, the Just1ce of the Peace may ‘be able to 1mpose
a sentence that the -victim may feel is jUSt. The penalty could
fit both the needs of the offender and the communlty. For
example, the offender may not be sent to a pr1son, but rather
(she/he be able to stay close to his/her famlly As. Anthony

Wh1tford (1984 7) observes regarding the use of local people in-

the justlce of the peace program in commun1t1es in the Northwest
2 \
Terr1tor1es, N
I

A Justice of the Peace, because of his or her\
participation im the communlty can often be more
knowledgeable of the circumstances under which an
offence was committed and be somewhat more versat1le in
sentenc1ng

14

Native involvement in justice of‘the peace programs is very

important. This is in part due to the fact that,for many-
northern communities, such as the Northwest Territories,‘the
population is largely Dene and Inuit people.‘Thebpoint,,too,
that has been made earlier is that in many northern communities,
there is a large number of native people who are coming‘before
the courts; Thus, the recommendation has been made to»increase
the involvement «f native people as justices of the peace. As.
the Ontario ﬁative Eouncil on‘Justice {1982:127) recommended in
its review of—the'justlce of the peace program.in that Province,

native Justices of the Peace would have a better underStandjng

of native culture and the prcblems inherent in native

" communities, "...which would result in more appropriate

|
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sentencing " It was felt by the Ontario Native Council on Ll\

Justice (1982) that native Justices of the Peace were more )A

l1kely—to'be accepted by the native offender and the community

at large. Thus, recruitihg natives to become justi,cw of the
. ) . .',, 3 N . o .
» . » [ .
peace became a.main priority for the Ontario Native Council on

Justice (1982). This is also an important goal of the‘justice‘ofA

the peace program in the Northwest Territories (Whitford, 1984)

and the Yukon Territory.

In terms,of their jurisdiction and powers, this may vary

with the particular jurisdiction. For the most part, justices of

the peace: may deal with leﬁs serious criminal matters, such as

‘\,

summary conv1ction charges‘and mun1c1pal matters which would
l

include, local by—laws, band eouncil by-laws, warrants, show
%cause hearings and informaﬂions, bail hearings, and trials for

gu1lty pleas. Examples of qbe tvpes of offences that they would

deal with could include, mdtor vehicle offences, liquor.

s
/

‘tordinances, less serious property offences, and assaults. This,

of tourse, may depend on the particular region.

Recruitment for justices of the peace is usually done .at the

community level. Suitable candidates are selected, or
recommended, by community members, thS,R.C.M.P., other justices

of the peace, or, criminal justice agents in the community, such

- as probation’ officers, or native courtworkers. Training for the

'—most part 1s,on-the-]oh, although usually conferences, workshops

and superv151on by a senlor justice of the peace are important -

e

cdmponents of the training program. This also may depend on the

particular jurisdiction.

55
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~Recruitment, training, remunerat1on superv151on andﬂ - "\

" s o ._ . i o Ty T . \
authority are all key 1ssue5‘to focus on when examlnrng various }

’justice of the péace‘programs in northern regions. The following

dlscuss1on will focus" on these 1ssues through an exam1nat10n of

‘»the ]USthE‘Of thte peace programs in Ontag&o,'fhe No?thwest

h «x! W

_Terr1tor1es and Saskatchewan. Th1s review is 1mportant in terms'

of 1ssues 3urround1ng the development of a. 3ust1ce of the peace

program as a communlty based justlce program, and more

- -

leportantly, whether or not justlce of the peace programs are,

e

in fact, communlty justice programs. The d1ff1cult1es 1nvolved
I

1n lay justlce of the peace programs, such as the need for

community part1c1pat10n, the relatlonshlp between the formal

court‘system and the justicedof the peace program, and the need

! -

for support resources are examples of such issues.

This examlnatlon wlll begin w1th a con51deratlon of the

recommendatlons that the Ontarlo Nat1ve Council on Justlce
198?) made-on the basis of 1ts rev1ew of the varlous\Natlve

Justice of the Peace Programs in Alberta, Saskatchewan,\Ontar1o
Yukon and the Northwest Terr1tor1es. Each of these programs wlll
contribute certa1n.les§ons in terms,of the var10us4lssues which "gﬁﬁ
are to be considered .Each*program‘serVe% native»and northern
commun1t1es to some degree. This rev1ew 'will begin with the

Ontario Natlve Justlce of the- Peace Program wh1ch serves many o

native and northern communltles in northern Ontar;o,
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The Ontario Nat4gve Justice of the ‘Peace. Program
bl N - 4 .

in f981'an inouiry waS'conduEEEE:into Ehe‘jurisdiction T
/ "
Structure, organxgatlon, admlnlstratlon and operatlon of the

©

just}ee\gf tbeipeace‘program in Ontario whlch dlrected

.._ _considerakble aLtentlon&io local communltles.

»

i . — —

R One- of the;most {mportant recommendatlons that Mewett (1981)

makes on the ba51s of hlS 1nqu1ry 1s~the v1ew that Justlces of

+ iy

the. peace should be app01nted from ‘the community and that they

<

snould be representatlve of the communlty As he states, "n

b

5'.‘

% Fowhat should be looked for in a Justlce of the Peace
‘s a person of reasonable” 1ntelligence,’respected 1n7the
.~ community and with the quality of belng able- to make =~ -
"*.. decisions on a judicial basis and fthat knowledge or
] 'fa1m111ar1ty with the technical workings of 'The System!'
- is something that can eaflly be a#hu1red at a later date
- (1981:17), NG | .

W 4 . . L -

In his’ report, ‘Mewett (1981) recommends that ‘more native-

I8

ecruited and-appointed as justices of the |,

¥,

peopla should be

peace for local ommunities and reserves in Ontario..

Furthermore, he rerommends that there be some 1n1t1al tralnlng

for lukely candldates and 1mprovements to the tra1n1ng program .

- wh1ch was offered , O

P ‘
t
1

Such issues as the need‘to recruit more native justices of -

‘e

the peace; lack of structure and adequate rjmuneratlon as well

Lo

‘as the reluctance o{ 1nd1v1duals to serve.as justlces of the

peace, were examined in detall by the Ontarlo Natlve Council on
Justlce (1982) in a review of the ‘Native Jﬁstlce -of the Peace
o i ‘«-f; \

Programs in Alberta, Saskatchewan,‘Onﬁarlo, Yukon ‘amd the

l': 4 ° B - & o
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Northwest Territories.' The COUHCll n&ted that for thecw,

,' -

..'-"

dlsproportlonate and substantlal numbers of native people in

co.Fllct w1th the law, the - justlce of- the peace plays a cruc1al

' role. Th1§\1s esoec1ally true in those communltles where the E
justlce of the peace is the only contact that communlty members

w111 have wlth the adm1n1stratlon of ]UStLCG. a B |

Dne to the’importance‘of the role of the justice of the
peace in-the’communitﬁ, thefOntario Native Council'onrJusticeﬂ ~—f—%e%
(1982) identified qua11t1es and characterlst1cs that they felt
were 1mportant for a justice of the peace. TheSe 1ncluded |
falrness, the abllity‘and w1111ngness to learn, common sense,
the ability to Gnaerstand people and see both siaes of an iSsue;

exten51ve knowledge of the commun1ty, respect from community
members, honesty, capac1ty to be fa1r,‘knowledge of the causes
’ofhcourt action, neutrallty, and stablllty and maturlty. This
list of characterlstlcs was arr1ved;at followlngpextensrye
interviews witﬁ justéces of the peace féom:the jurisdicﬁaons;
noted abo;e,’ ' - o | ~ |

: i , ; . |
As a result of 1ts 1nvestlgatlon ‘the Coﬁncil‘(1982)

L

submltted the follow1ng recommendatlons concern1ng the functlon

i
]

and offxce of the Nat1ve Justlces of thn Peace 1n Ontarlo. These

. recommendatlons are 1mpoftant to rev1ew> for thelr appllcatlon

=
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well as the/advantages from the 1mp1ementat10n of local justlce

N

S —— ,,A_L . =

; W, 7 of the peage programs, espec1arly for northe?ﬁ and native

f ‘, - N . - - . | S .

. communltr S. : : v

-
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. -/ . 7- . / . L
.__;e::\ 7. / . . / _ 5
- Sl / !

— . One/ ‘of the 1n1t1al recommendatlons was for more nat1ve A\

L

- : / ‘
justlces of the peace, espec1ally where thqre were substantlal

1/-'\

,/ numbers of natlve people appear1ng before the courtﬁ Thé

Counc1l 41982) felt that nat1ve JUS¢1C€S, who had extens1ve §
knowledge of the communlty and an awareness of nat1ve culture,i

could sentence apbroprlately. The Counc1l (1982) did not@s=

- \

though,vthatgat)tlmes it was difficult to recruit native
{r::ent

justices of the peace due to the reluctangé to sit in judg
of fanily, relatives, -and peers.. ~2//
. ' : - e o
, ) y

authorlzed to do so by the band c04n€11 (Ontarlo Native CounC1l

on Just1ce,~1982) _The~ bands were encouraged to pass resolutlons

'S
//

'reqdestipg/fhe app01ntment of Native justlces under Section h07v

//2;/;//6f/the lndian Act. 21t was hoped that Jud1c1ally app01nted X

justlces would have the endorsement of the communlty, espec1ally

— i

L3

for the enforcement of the Indian Act and local by—laws, and

that the decisions. of the juatief of the peace would be -
( - ) . . a? W ‘ ¢ ’ . y:‘r
acceptable to the community. ' ) ‘ ¢

i

The Council (1982) further recOmmended’that a reserve court
progect with nat1ve justlces should have a "tri-lateral”
’ app01ntment (federal provincial, and band counc1l) and that

there should be an evaluatlon after two years. It was hoped that

. such an app01ntment would assist native justices w1th matters

59

To be-able to'hold court, the jﬁgtice‘of the pEace had to be/l_

ey

-
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iunder the jurisdiction of the Indian Act, band by-laws, andfany'

matters that arose‘as a result of their app01ntment This would

( also include those sections of the Indian Act that glves band

councils special legislative powers. Thus, the native justice of
the peace would have provincial jurisdiction jurisdiction over
sections of the Indian‘Act including those sectlons ‘of the

LR

Ind1an Act that gives band counc1ls spec1al legislative powers.

e

';

The final recommendationvwhich the Council (1982) made ‘with -

—

respect t3” jurisdlction and authority, was the establishment of -

i

’

a community ]ustice counc1l” which would be preSided over by'a

L

nat1ve 3ust1ce of the peace. This Justlce of the ‘peace could be . f"w

from outSide the community and would ‘sit w1th two elders dhosen
7

by the band council to hear'and pass Judgement ‘on cases brought

to the justice council. One could speculate that haVing a o

Justlce.from another communlty could pr0v1de ‘some.. ob3ect1v1ty 1n

' terms of decisions made by the justlce counc1l since the elders .
would have exten51ve knowledge of the communlty}/h jUSthC& 5
council like this would be accountable to .the commhnity and l}
could increase the community. part1c1pation 1n the adminrstrationr

CELL ko

x‘of justice, while decreasing the workload of ghe c1rcuvt couro et

[ e

¥

: jpdge (Ontario Native Council on Justice, 1982) AR ’W‘i?
‘ o - L T
With respect to the training of the native~§u5tices«of-the P
peace in Ontarlo, the Ontario Native' Counc1l on Justice (1982) LaT

-

recommended that a qualifylng training course be available to
new recru1ts.‘Thr§ training program would‘be completed in
addition to anyxregular training course. Following a -qualifying -

-
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-course, there would be a probationary period as' a non-sitting

justlce of the peace that would be folloﬁed“by an apprenticeship

, N T T o w
program as a sitting justice of the’peace. Senior native
justlces would asgist with such training, sitting with the new
justices of theeyeace in court as they were being trained and

providing advice’ when needed.

vodr o 3 N : . ) . ¢ :
o , With regard to the non-native justices of the peace who -

‘ ‘ o . . .
presided in courts in those communities where there were

s fsubstantial numbers of native people, the Council (1982)..

"‘5-‘, ~_ . . . + . .
, recommended that such justices undergo a native awareness

training program.

Another area that was of concern to the Ontarlo Nat1ve
S "-“Councll on Justices. (1982) .was remuneration for’ natlve

just1ces. In 1ts‘rnterv1ews with justices of the peace, the

o

Council’(19Q2) found that there was inadequate remuneration, and .

th1s was v1ewed as one poss1ble reason why 1nd1v1duals were

N

reluctant to become just1ces. The Council recommended that
remuneration needed to be 1ncreasedh\and that fundlng be
prov1ded for tra1n1ng and travel expenses. Appropr1ate court.
fac1l1t1es were' also 1ncluded 1n this recommendat1on, especlally

\ ‘J

for those commun1t1es where there were no proper court

v

fac111t1es for the justices of‘ghe peace to conduct court - | %
x ) ‘ h‘ ‘
mattersé

,;ﬁ v Slnce this 1nqu1ry was completed by the’ Ontarlo Nat1ve,
Counc1l on Justice, the Ontarlo-Natlve Justice of the Peace g’

Program has been'flrmly established. In Septembeéer 1984, a 2
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proposed plan for a circuit presiding native justice of the

peace in Northwestern Ontario was submitted (Ontario Native

Justice of the Peace Program, 1985a). A needs assessment, was
conducted in northern.communities in Ontario. On the baE?% of
this assessment the plan was made for two full-time native

justices to be hired, each of whom would go om circuit in ‘ 5

-various commurities with which they were familiar. As of - :

Octoler, 1985, two native people had been hired to fulfill this

,wégk‘(Ontario Natilke Justice of the Peace Program, 1985b):

¥

The primary purpose of the Ontarig Native Justice of the.

Peace Program (1985b'3)‘is as follows:

...to promote the appOintment of ]ustices of the peace
of native ancestry in areas of the province like
Northwestern Ontario where high numbers of aboriginal
people are re51d1ng or are appearing before the courts.

-

It is apparent that the ﬁurpéée of this program is not to
& -
establish separate courts; Uather, its goal I&Pz/in enhanCing Yo

’
7

the sensitivity in the courts to the legal,‘cultural-agd

T . - k . . A
socio+reconomic circumstances of native people. One could:
- V ‘ V ' ' M el

speculéte that such a'brbgrim hay be anialtefnative‘to the BN
formal court system 1in that!it recommends the utilization of
community members as justiceS‘of the peace. However, such a
program:éould alsé be seen as an extension of the formal court
sysgém°in that the local justices of the peace are .seen as

agents of the criminal justice system.’In this 532?é' the

justice of the peace program may be designed to increase the
delivery of justice services ai the'local level for the formai

.r
A

court system.
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The important diétinction to/make~in terms of the ?ntario

. Narive‘ﬂﬁafiéeﬂof‘the“Peaoe*PTogram*Ts that this program

eneourages'the use of eommuﬂ&ty members to-

dellvery of Justlce services to the communltles. Comm nity

become involved in the Justlce of the peace program This
‘enables the justice of the peace program,to be loca 1zed in -the
sense that the. Justlces of the peace who pre51de overrthe countae;amf
are from the community and will be in-a p051t;on t encourage
community particioation in justice servicés, fhrojgh this

increased participation, the program becomes more/ and more

\ -
ERR N . X . v

community—based.
This'isione of the key components ofbthe Ontario Native
Justlce of the Peace Program (1985b-1) that engbles the local
justices of the peace to be,
...engaged in community legal educatlon programs w1th
Indian bands and native communities...and assist with

the recruitment and tra1n1ng of part-time native
justices of the peace in Northwestern Ontario.

-

. This notion of commuhity,involvement by justices.of the
peace is an'important ingredient of .a cOmmunity-basedvjustice
‘program. In the discusezonrto folioy; whi h focuses on the
Justice of the Peaceﬁ?rogram in the NorthWeSt Territories,.it
| will be seen that a ,sensitivity and awareness of commgnity
attitudes is a Qery?important;component of the work of a justice

Y

of the peace. -
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Nort hwest Territories Justice of t he Peace Program

On April 1, 1955 legislation was proclaimed which

%stabllshed the Just1ce of the Peace Court in the Northwest -

-
Terrltorles (Flnkler, 1976) * During the early years of the

program upon appointment, the justice of the peace was given a
o

copy of the Cr1m1nal Code, an 1nstruct10n manual, and copies of~

"the Terr1tor1al Ordinances. Other than" tth materlél,'the

untrained justice of the peace was left entirely to his/her own -

resources to perform the dutieé {Morrow, 1968). -

LK

This lack of legeittraining résulted in considerable

cr1t1c1sm Schmelser (1968 31) state§ that, "No matter how

/

, well-intentioned they are, they lack the experience and training

to administer justice in a balanced fashion." ‘ Com

During these early years of the program, Griticisms were

also.directed towards the method-of payment tbrjustiCes of the

peace. They were appointed on the recommendation of the R.C.M.P.

and were paiddfor hearing a criminal case only if there was a
conviction followed by a fine, which was to 'be paid by the
accused. A justice of the’peace who spent substantial time on a

! /

case and who acguitted the accused rece1ved nothing for. hls/her‘

. services. It was, therefore, 1mposslble to: determlne whether the

manner of paYment created a tnndency tO’convict (Schmeiser,
1968) It was Morrow s (1968: 37) opinion that "This system was

remarks that 1t is

-

/
barbaric and hardly needs this Comm1551oner sA

to be totally condeqned.
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Criticism was also forthcoming from the Northwest

»

Territories Division of the Indian-Eskimo Association of Canada

(1967);'I£ was the Association'e,vfewrcﬁecicﬁe;e were | .
disparities indterms of fhe sencencing bycjustices of the peece
concerningfnativelci;}zens. It was the'opinion of the
Indian-ESkimd'ASSOCiaEicﬁ‘cf’the N,W,T. (1967:2)wthat,

"Undue harshness and wide variation in punishments
combined with unfamiliarity on the part of many native
‘citizens as to the nature of court procedures, legal

- rights and pleadxngs, all lead to a cumulative sense of.

injustice" |

_éfhis criticism could also be%ﬁeflective of the;neéd for netive
vh‘._#

‘input of the development and 1mplementat10n into the justice of -
'the peace program. There seemed 'to be little input, and. perhaps

this 15 due to the low ‘number of native justices of the peace

~who were involved in the program. oy

In an attempt to resolve these‘problehs, recommendations
were subgitted that included justices of the'peace receiving
simple manuals covering all the procedures, jurlsdlct1onal rules
and principles phat they might encounter,'as well -as all |
legislatiox, orders—in-council,}end regulations /‘Schmeiser,
1968). Furthermore, the justice»of'the peace couct was to be
open to the public, at a place away from the pclice station
(Morrow, 1968); there was to be improved‘procedures-for the
selection of justices of the peece with cohmunity input as to
thdSeﬂseiected,'includiﬁg more native}justices of the'peace;
there were to be no more. appo1ntments of R C.M.P. officers asx
justices of the peace; and finally, Justlces were to be paid for

the work done (Schmeiser, 1968).°
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< In 1983, there were-110 justices of the peace in the

'Northwest Territo Yy 6f’which 58 were of nat1ve origln

‘(Whrtford, 1984). A justice of the peaoe'training program was

1mplemented which.included training conferences and a revised

<

“training manual (Government of the Northwest Territories 1984).

During 1983, justices of the peace in 'the Northwest
Territories heard 2,793 cases, 30% of the total number of caseées

coming before the courts. The remaining 62% were heard by

e

‘Territorial Court Judges (Government of the Northwest

Territories, 1984).

The justices of the peace now sit 1n most communities in the

Northwest Territories, primarily dealing wirch summary matters.
At the present time, there is at least one justice of the peace
in-ezegy oommunity, aithoughkas Whitford (1934) notes, there are
more'needed, especially in those communities where-there is only

4

one; this would ‘help.when there are cases when one justice

cannot hear a particular matter due to.conflict of interest. For

‘example, while the number of native justices of the peace is

just over half of the total number of justices of the peace,
. ' u{r / ’ . . - "
there is a need to recruit more native people.

4

Justicesrof@the»peace‘in the Northwest Territories are often

recruited by the R.C.M.P.,‘whoimay bevthe only*ergminal justice

" contact in the community, or by other“community'members (Bradley

, - i
and Assoc1ates, 1983) A recruit is recommended to the !’

]

Department ot Justice and Public Serv1ces. The ind1v1dual is

usually a respected member of the.community (Whitford, 1984).
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The R.C.M.P. willido a background'check on the candidate, and if

the recommendation is accepted gt will then pass through the

system of administrative approvals before the Government makes
the actual appointment for a three year term (Whitford, 1984).°

In a sense, the justice of the peace program is not

necessarily an alternative to the formal justioeAsystem, since.
the Government has the final say 1n’the likelihood of a »

. candidate being approved as a justice of the peace. Of course,
this does not take away from the fact that a fundamental
component of the program is that theﬂjustices of the peace be
fromythe.communitieS“and that the program’should'encourage
community participation in the delivery of. justice services,

"
¢ ¢

Furthermore;tjustices are to be sensitive to community needs
and the problems within the community (Finkler, 1976). Finkler
(1976) found, on the basis of his research in Frobisher Bay;
Northwest Territories; that the local justices of the ‘peace” ' did
not feel that they were acting solely on their.own behalf . and
that their dec151ons were reflective of the general consensus of
the community attitudes. Thus, justices of the peace felt a

e

certain amount of influence, orlsusceptibility to the community

b
. e

attitudes within the community. ‘This is an 1mportant component
of a Justice program since it is to be community based and

should encourage community participation.

; \
3o

The following discussion on the Saskatchewan Indian Justice

&

of the Peace Program will highlight several key difficulties

which may be encountered when a justice of the peace may. have
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too much knowledge of the community. As{well, this program -

illustrates the dangers of.not providing a community-based

program'with the appropriate resources and support needed to

operate.

s ‘e .

Saskdatchewan Indian Justice of the Peace Program '

The Saskgtchewan Indian Justice of the Peace Program

formally began in the early 1970's with the appbintment of a

large number of native Indiané as juétiéesrof’the bééée inf1974;hﬁﬁ

1975, and 1976-.(as cited in Griffiths, 1985). Eighteen of these
a—" .

~original members are still on record as qualified justices of

the peace; only one, though, still performs any duties (as cited \

w

“in Griffiths, 1985)..
Tﬁis particular;program was administered by the Depért&ént
of the\Attornéy General working with the Federation of
Saskatc%ewan Indians. The principal Sbjective of~the program was
to offeé justice of the peace serbiceé to Indians living on
Saskatcﬁewan reservés. To £hisAend, appointees were Indians who
lived on reserves receivinggthis”seqvicé (Saskatchewan‘Attdrney
General's Office, 1982)~ Tﬁ; Fedef%tionkof Saskatchewan Indians;
working through the %ﬁ“o;dinator of the program, were able to
recommend and,approvevpoténtial candidates (as cited in
Griffiths, 1985). Thusﬁmtﬁﬁs jhstice of the peace program was
designed to imprOveuthe‘delivery of justice services on a ;

particular reserve rather than as an alternative to the

adversarial system, o

o
2y




The duties of the I'ndian Justice of thegPeaqe included thgl

fziid;ing (Saskatchewéawi££orney GeneraI'q;Of%icq, 1982);'*

1. Holding Court. The justice of the peace will hear the
accused?s plea} refer not guilfy pleas to the:PrOVincial
Court“fér trial, and fix sentences for guilty pleas.

v2. ‘Paperworﬁ. The justice of the peace combletes documents

correspoﬁding to the decision he/she makes. This includes

taking affidavits, issuing warrants of:committal upon

-

conviction, and issuing probation orders.: ¥ 2
3. Completes monthly reports and documents required by.the

-y

Department of the Attorney General. ~

4. Remits fine monies and refers convicted persons to the fine

option program.

‘Numerous difficulties were encountered; hdwever, that
ultimately resulted in the termination of the program (as cited
in Griffiths 1985). The last regular Indian Justice of the Peace

Court was h‘eld#n December, 1981. While the Indian j"ustiCe of
the Peace Program was designed to make basic court services L
available to individuals near their hpme and'to.prjyide justice

se%vicgs with a local flavor, there were a variety of problems

encountered. Gasior notes, for example, that the/justices of the

peace received no judicial help at all to assis thém with their
‘abuhdance of paperwork and justices of the‘peace‘laékedra
general understaﬁﬁing of all the paperwork re"fféd of tHeq'(as
cited in Griffiths, 19885}, Furthermore, the'a pointment of
justices of thé peace ha&fﬁolitipal overtones, thevjusfices‘

being appointed by an Order-in-Council; tha meant the

\ _ - ‘ 69 /—‘



role as a }ustlce of the peace (as c1ted in Gr1ff1ths, 1985);r;

2 initiative. . - : AY

s
o+

Government had the final say in selecting new justices of.the

peace.

.

N

In add1t10n to these problems, the powers of the 3ust1ces of
the peace were llmlted in. statyte (as cited in Gr1ff1ths, 1985)
This meant ‘that the Justlces of the peace had "no authorlty to

sit at a trial ‘only hav1ng the power to hear gu1lty pleas and -

_assess penalt1es. As Gasior (as 'cited-in Gr1ff1ths) states,»

Some of ther}ustlces of therpeaceluho perhaps .felt

comfortable with what they were doing, felt they should\’
be allowed to conduct trials, at least on summary . _ _
conviction matters. An unsuccessful attempt was made, to

m“nmllobby the provincial government and these 1nd1V1dualS

"then lost 1nterestl(1985 2- 45L., ) - |

a0

Addltlonal problems wh1ch led to the demlse of the Indxan

pmma— o

Justice of the Peace Program in Saskatchewan 1ncluded the T
pressures that the justices of the peace felt from their ’,r

families and friends in their‘communities, in terms of their,' o

‘Thus ostracism and: harassment were encountered bythe. 3ust1ces

.

of the peace and resulted in the;r‘reluctance to cont1nue¢the1r

duties.

— v .‘&

As a consequence of these d1ff1cult1es, the Ind1an Justlce

¥

of the Peace Program in Saskatchewan 1s now defunct Whlle 1ts '

basic objectlves of maklng court servrces avallable to local
:,' “

reserves ‘and prov1d1ng Justlce §§rv1ces with a "local flavor

were optlmlstlc, thlS d1d not 1nsure the success o£ the ,jﬂﬁ P

i
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On? of the\most 1mportant lessons to be learned from the

%

5’*5ystem or the Government. may have an effectcon the operatron of

-fallure\of the Indlan Just1ce af the Peace Program 1n P

u s

'Saskatchewan,f terms of: the development and 1mplementatlon of T

a commun1ty—Bdsed jUSLlCE prOgram, is that Whlle a prégram may ”?

i

:YStr1ve to: have a'"local‘flavor" in the sense that just1Ces of oL

Do > l,a 3 '

;the p@ace'are sen51t1ve to, and aware. of communlty~problems,

4

the degree of accountabul1ty and pol1t1cal control over- the \\x

-

»Justlces of the peace An terms of the formal cr1m1nal just1ce "?V\r

ﬁ,

.'the program 1tself,&For eiample, lf a Justlce of the'peace is to .“
‘_be used to prov1de just1ce services’ to Qhe commun1ty, then he/

qshe would have.to be prov1ded w1th the appropr1ate resources to'

x

do so. h1s would relate to the asslstance needed to complete

the paperwork and 1ncreased author1ty to be able to deal w1th

- summary conv1ct1on tr1als. Furthermore, therUStlce of the peace

formal justice system vLews as a need.’

must be’ aware. of who he/she is accountable to imn terms of . v

-

conslderxhg communlty values and needs in sentenc1ng What the

commun1ty may percelve as a need may be different from what the .

E

s
A

. B9 v : " . - .
o } - S : -

Conclusion: |

! ) a

- f , ;' . . R ; , ‘q' Lo
It wou]d seem that the key to the development and |

1mplementatlon of .any of the programs that have been prev1ously

A

d1sdussed is. commugjty part1c1patlon and dlrect 1nvolVement of

communlty members in the operatlon of €he program. ThlS would (
. ;‘ %% , N _‘
incltde all the varlous groups’ that are p?esent w1th1n\the |
“’ - : Lo T N
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communlty No one group should hold the majorlty of say in ther

- \ - e

wobject1ves of a program-)1t should not be biased in favor of any

L]

.

one part1cular*rnterest group = .i

Throughout the»preceding presentatibn and- discussion of\

various justice programs, 1t becomeq evident that there are-

=

dlfflcultles w1th such programs, the assumptlons that tend to be -
made about such programs, and lessons to be learned from them
Such examples are 1llustrat1ve of the complexltles of -
communltles, the- prob&ems of 1nterface between commun1ty based
1n1taat1ves and the exlstlng cr1m1nal‘just1ce system,~and'the

3 . - . e e e e ’ o
extent to which slch community-based initiatives can be viewed

%

‘as alternatives‘to the formal criminal justice system, or

adjuncts to it. , o N 54/%‘

The'following discussion will focus on several of the

lessons that have been learned from these programs, noting their

”n?-

potentlal and pltfalls This dlscu551on w1ll ~thus, prov1de a

—

broad framEWork that w1ll be 1mportant to bear in mind prlor to

.focusslngaon the~spec1f1c programs in the Yukon Terrltory.

~

One of the most 1mportant lessons to ‘be learned from

—
\.__/— 2

community- based programs is the need for communlty 1nput and
- /

part1c1pat10n in the actual deVelopment of a program. As stated

earlier, the goals and objectlvés 6? a program such as the ngh

5
Level Dlver51on Program became lost as - the\gregram became more

G{/

and more an extension of the formal court system*,The o

effectlveness of the prescrlbed goals decreased‘as 1rterest in

~ . the program decreased, to the p01nt that the program ceased

. . | L ‘ 72 | r ¢ ) :’/ . ._ ] | , .
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féé;ation'The‘prOQfam also became difficult to operate duezto

e e

D1ver51on Commlttees.

the relationship between the various parties that were d1rectly

1nvolved in the program, such as the pollce[ the Crown Attornej,

the Native Counselllng Serv1ces of Alberta, and the Community

‘ ‘ TRyt

T~
¥

The relatlonshlp éhat a communlty based Justlce program has
{

‘with the formal jUStlce system is a very 1mportant issue to
.

o

address. In terms of the programs discussed, the degree Lo which

a program is actually "communlty based"‘may vary, such as the
s .

dlfference between a medlatlon program that prov1des a dispute

resolutloneserv1ce as an alternative to the formal courts‘ﬁﬁz

the jUStICe of the peace program, that may, in fact, be v1ewed
N

- as an extension of the formal court system which is de51gned to

1mprove justlce de11very at the communlty level 1ncorporat1ng
community members as justices of the peace. While both programs
may be based within the community and involve members of the

community in their operation, they may bexviewed‘by‘community,t

members as entirely different. For example, ariay justice of the

peace program may be v1ewed by communlty members as part of the

formal criminal justice system and not as an alternative to

{

such a system. 4

This relationship is also important initerms‘of the actual

_ development of a community-based program. If the .community

itself is not involved in the development and‘implemehtation of-

the program, such as in .the case of the lay justice of the peace

- program, the program may not in essence be "community-based”.

™~
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Furthermore, in terms of accountability, it is-questionable‘whou . }

& . - K o~
- =

the program is accountable to, the formal- jUSthe system, or the . &

1

commun1ty One coula'also suggest that the degree of R

accountablllty w1ll vary according to the relatlonship that the‘?
program has with the formal cr1m1nal justlce system and thea " -

degree of autonomy that the program has'.

. Developing aJprogram that fs’sensitive to the confiicts
within!ghe community is also seen as an important oomponentl
This wasrfllustrated through the diScussionrof?justice councils.
This example also centred on the'need to have‘a strong e
administrative base if a program is to operate‘successfullx.'If

L

community interest is lacking, in terms of-participation\invthe

program, this will also affect its continued operation. This can

. also lead\to the demise of a program, such as fn the.case of
'justice councils. - |

)

Another source of difficulty which must be considered, is
the need to incorporaté. a cross-representation of community
'membership, both in the development anﬁ implementation of a

program, and throughout' its continued operation. In terms of

3
i)

mediation programs such as community arbitratiohjprograms, such

a service could be provided for éiery group; and by every group,
within the communlty. In terms of the lay Justlce of the peace
;&ogram, thexissue’has>been raised that it is importaht to havert
z more native justices of4¢he'peaoe for thoso commuhitiesgﬁhere
there is a high populatlon of native people and whereithere are
more natives com1ng before the courts. Thus, the need for‘morewg'

>
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nat1ve people to become involved in the dellvery of Justlcegéb

“services, espec1ally in terms of northern communltles is a majorv

- o

concern. \
£ ,

'Throughout the presentation of these various initiatives, it

has become apparent that commnnity interest, andcpartq::;ation is

‘an 1mportant 1ngred1ent to the operation of such; programs. - "

‘Communlty interest would requlre educatlon. I1f a program such

'as-medlatxon or, the ngH’Level Diversion Program, 1s to

{contlnue to operate, communlty awareness concernlng the serv1ce-
that the program provides is necessary. Public legal education

: as{a component of a communlty based programﬁ and a forum for
increased awareﬁess, dlo not seem to be adequatelyhaddressed in ‘;§2%
any of the programs.examinedl Educating the community could = -
enhance theopossibility ot the involvement of the community.‘For -
example, one of the goalsAof the Legal Service Centre\&n

Froblsher ‘Bay, Northwest Terr1tor1es (Enright~‘1984) 1s to

increase the part1c1patlon of communlty members 1n the dellveryH

of justlce serV1qes to the community. Programs such as justlce

councils 1llustrate rhe potentlal sources of problems when there-

&

e !
i

is a lack of such communlty part1c1patlon.

. - ' - : s
» . - - Va °
R =
. < § . .
» X :

The above issues serve to illustrate the- complexities of
community-based'justioe<programs, Several key problemsfhave been
noteduas potential-sources of conflict in‘terms‘ofﬂtheir‘
development, implementation,rand continued operattont Included

in this discussion was a focus on the need for programs for

G

. . ) . 4’ ) . ) '
northern communities and the need to increase the involvement of
I P .
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native pcdple in the delivery of justice servigés, for examplen’

as justices of the peace.

. 7 = 7 S -

In the remaining qhapters 5f*th§s theéis; sevefél |
initiatives in‘ohe jurisdiction, tﬁe Yukon Territory, will be ‘
examined. While the focus of this anélysis will be oh«the;;ay_,

- justice of the peace program, mediation and diversion wili bq_
used for illustratige purpose$ only. Throughout this i .

noted

examination, it will be important to keep in mind the

sources of problems and pitfalls of such initiatives, as well as

their poténtial,vand to see if these have occurred in the

Q

‘programs discussed.
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. FThe Ontario Native Council onm Ju

requested by the  band counc1lv

Justices of: the Peqce,

ice (1982) is comprised of

ght native organ1zaflons, repreésenting status and

n -status Indians and Metis, bo h on and off reserves,

& ’

.— Tmls would apply not only to those reglons which fall under

the jurisdiction’of the Indian Act.\It was also recommended
by the Council (1982) that the Attorhey General of Ontario
support dual appointments under Secfion 107 of the 'Indian
Act for all provincially appointed/justices of the peace-
whose Section 107 indian Act app ntments have been

," .

r Sectiop 722( gf the Criminal
Code have jurisdiction over minor offences i
the Criminal Code, Federal Statutes, ‘and ord rnances of ithe
Northwest Terrltorles (Finkler 1976). .

AN Ordlnance respectlng Justices of the Peace, 1970, .

E discontinued the ellgb111ty of any member of the Rmc M.P.

for appointment as a Justice of the Peace, or ‘for any

" .commissioned officer of the force to continue in such a

capacity (Flnkler, 1976).

The Inspector of Legal Services will swear in the app01ntee

*.and train h1m/her. As of 1984, a justice of the peace

appointed for/e three year term will receive an honorarium
of $200.0Q yeerly and a paid fee of $5.00 for each case on
the docket, egardless of the outcome; for all remands, or
adjournments/, S$1. and for show cause hearings, $5.00,
between 8 a/m. and mldnlght and $10 00 after m1dnlght
(Whitford, /1984). .

¥
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CHAPTER Iv

T TN

COMMUNITY JUSTICE PROGRAMS IN THE YUKON TERRITORY

< Li,,,,

. ' /
Introduction '

k]
As noted in the introductory chapter, the major objectlve of
thlS 'study is to present and discuss many of the issues relevant

to the development, implementation, and delivery of

®

cémmunityfbased justice programs'to natives and hprthern
communities. This has‘ﬁrovided this thesis with a policy focus
and relevance rather than 5ust a descriptive function. Previous
;hépters have highlighted areas of concern in‘terme of the

o "

problems and petential sources of conflict, as well as the

,potential_aavantages of eeveral such programs.

In the diechssion tocfollbw, an analysis'of_sevefal programs
which are operating in the~Yukon Territory will Qe'éresented in
-light of‘these issues and cencerns. Examples, in&lude issues -
surrounding the development of a community—based program”in #‘A
terms of community input, partiéipation and involvementrxissues
surroundlng the relatlonshlp that" the partlcular program may
have with the formal ]UStlce system, issues regarding whether .
the progra;f1tself is an alternatlve or is adjunct to the formal
system; issues about communlty representaason in the.program,

”especially if 'the majoritybof the commuhity population'is

native; and. the- issue of accountability of the program. In
, .

regards to the latter issue, we need to know who it is

accountable to, how the community is to become aware of the

\ . - . : i
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program and how and wh% will evaluete the program._ These are '

»all QUestions that will be addressed through a%ganaly51s of the

‘various programs in the Yukon Territory.

~

The importance of conducting this inquiry into the Yukcn'efk
communlty based programs was helghtened by the 1ncrea51ng | |
concern in North America over the effectiveness of the delivery
of ]ustice services to native and northern communities. Several
concerns were indicated in the discu5510n of the northern courtrrw

e :

circuit, for example, the lack of community responsibility in
handling its own problems and the need fcr moredcommunity

control.over justice services. At a period in time when there is
“concern over cﬁaating and maintaining programs that are to be
based within the communities‘actively incorporating community }/
participation, an exploratory,examingtion into' the existing !/
community-based programs in the Yukcn“Territcry may pronide /h\

r , S

valuable insights into their viability and the potential //

problems of such initiatives. S _ //

/

. . !
.

The Yukon Terrifory -

/

The Yukon Territory forms a 206,900 square mile triangle
(Morrow and Hhme,1979:11); It borderg on the Province of Britishv;f
Columbia, and its east and west boundaries aline with the - 1/
NOrthweSt Territories and.Alaska. At the top of this triengle, ‘
the Yukon stretches as far north as the Beaufort Sea, including“

one small islandiin the Arctic. The land ranges from jegged

snon-capped peake}torrolling sand dunee»and opeh. tundra in the

L - A 79
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northern half of the Territory (Morrow and Hume, 1979). The

Yuken céntains hundreds of miles of rivers, the largest 'being

the Yukoh‘River, which flows 2}666”ﬁiles from the northern

Coastal Range to drain into the Bering Sea.

The permanent population of ghe'Yukon is approximately
24,743 (YukonfDepartment of Health and Human Resources, 1985)

4

and is spread thinly throughéut approximately 14 communities,

The totalinativevpopuiation'in'the Yukon, as of the 1981 census, -

was 4,045 (Yukon Territorial Government, 1985). Whitehorse, with

‘a population of approximately 17,265, is the centre of the Yukon

Territorial Government (Yukon Department .0f Health and Human

Resources, 1985).

P

f  The majority of the 14 communities in the Yukon have

Resources, 1985). All except 0ld Crow, the Yukon's most

northerly community, are accessible by road.

[

The Delivery of Justice Services in the Yukon Territory .

Y e

. o

While there axe 14 communfities in the Yukon Territory, two
thirds of the population reside in Whitehorse where the majority
of legal and social services are situated. These services

include judges, lawyers, probation officers, native

Yy

a~

courtworkers, social workers, mediation programs, diversion

programs; and pﬁbiic legal education programs.

w 1

# T , \

o1
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This also includes codrt facilities. At the present time,

]

‘Whitehorse has two courtrooms, for its;TerritorialfCourt, Youth

7ﬁCou§t Small Debts, and Justlce:ofithe Peace matters, and ‘cne

courtroom for the Supreme\Court. There is gne courtroom in

Watson Lake, and the courtroom/c1ty counc1l chambers in Dawson

-

C1ty. The rest of the communities will hold court in community

halls, offices,land other‘suitable facilities (Yukon Department
. \ - - |
of Justice, 1984). : »

-

) . ﬂ .. .
Within the Yukon, there is a Superior (Court of civil and

criminal jurisdiction;'which is the Supreme Court of the Yukon.

It con51sts of the Court of Appeal and the Supreme Court.! The

judges of the Court of Appeal 1gclude judges from Whlteh\%se,

VYellowknlfe, and all the Judges of the Brltlsh Columb1a Court of

Appeal (Yukon Department of Just1ce,'1984). The Supreme Court

includes’ the judge from Whutehorse, and judges: from Yellowknlfe,

‘Alberta,vand British Columbla, including deputy judges (Yukon

Department of Justice, 1984). Once a week Youth Court is held

in Wh1tehorse, presided over by a Terrltorlal Court judge. Cases"

1nvolv1ng youths are referred to the Youth Court'from all the
communities in the’Yukon. Territorial Court is held in

.Whitehorse and the court. v151ts the other&cpmmunltles regularly,

H
o

via a circuit court system. This circuit court system-ls\

described below. o

[ 3 ;\"” o ‘k ..,«/



: Peace Court may onlyqbe held once month.

regular basgis, usually three or four times a year. While all but

?‘of the peace can deal prhor to the arrival of the circuit court

The Northern Court Circuit

@

The Territorial CoUrt of the”YukonTconsists of two judges,

“with one- apT01nted as the chief judge (B111 1984) These Judges

preside over the c1rcu1t court that V1s1ts all the commun1t1es
\

outside of Whltehorse on a regular bas1s to deal with 3 o

" court-related matters which are outside the jurrsdlctlon of the

?;:.-\' . A - ’ N ) ’ -
community justice of the peace. Justice of .the Peace Court'is .

. : L) .
held at least twice‘a week in‘WhTtehorse. In the, 0uts1de B
communities, the Justice of the Peace Court may be held once a
week dependent upon the«number of matters w1th which the 3ust1ce‘

of the-peade has to deal._It‘may'be'that the - Justice of the

)

LY
N .
[

\Judges make trips to the communities outside Whitehorse on a

one of the communities is serv1ceable by road justiceyservice

3

delivery is| based on a "fly in, fly out" bas1s (Bill, 1984'1).
The court g rcu1ts vary in length from one. day to two weeks,
with the avérage c1rcu1% court being one week. Th1s length

depends on the number of qases that the local communlty 3ust1ce

H

judge. It may also. be that certain cases. are referred to the'

&

‘R
courts in Wh1tehorse to be dealt with, for example, Youth Court
matters, c1v1l or Supreme Court mattersu
/rP ' : .
.1 BCT

The court party travels with the judge. Th1s party cons1sts

of a Fourt reporter, cpurt clerk, legal aid lawyers,»Crown

" a

ST <
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attorney, nd probation officer (Bill, 1984'1§ A native

courtworker used to travel w1th the c1rcu1t court but due to a

! R

lack of fund1ng thlS has been dlscontlnued The fudge, court

reporter, and court clerk travel together, arr1V1ng<in the %

e

community the day prior, or on the actual court date, dépending

on the distance of travel. In some communities, the senior

resident justice of the peace may act as the court clerk, this

-

helps the justices to learn more about the court proceed1ngs as

. e P R, e

well as. ass1st1ng the judge.

Yukon Legal Aid designates which lawyer is to go to a
‘particular community. As Bill (1984:1) notes, lawyers‘vary in

the arrangements thgy make to see clients:

Some arrive weeks in advance and then again on the court
date. Some lawyers arrive one or two days prior and:some
arrive on the court date, depending -on the distance k *

being traveled and the size of the docket. ;s ! : /

The Crown attorneyawill usually arrive in the community one |

ar two days in advance of the court date. Once again, however, -
. this depends on the d1stance of travel and upon wh1ch day the | |
court date falls (Bill, 1984:2). The probation officer w;ll also ,

~arrive in the community the, day before, or on the court'date, : !
depending,on the number of pre-sentence repog;s that have,to'bef | |

o

ready for the court (Bill, 1984).

kY

In between circuit court visits, most of the court related R
matters 1n the communltles are dealt with by local 3ust1ces of
the peace, of whlch ‘there are approxlmately 40, usually at,least

FN
Ry s

two justices of the peace in every community. As-‘will be
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A

discussed, the justices will usually handle lessaserious or

summary conviction'matters, and will adjourntthe more'serious

matters until t the ‘next c1rcu1t court date. It is 1nterest1ng to

‘ noEe that dur1ng the 1983~ 84 year, justlces of the peace handled

-

/
67% of the cases on the court dockets, compared to the judges

“handling 33% of the cases (YukonrDepartment of Justlce, 1984) -

‘During this year a'total~of 7,293 adults were- charged and 226

4

young offenders. There were 36 Wardship Cases, 28 maintenance

cases, 10 civil cases,-and 670 small debts claims for the whole

of‘the Territory (Yukon Department of Justice,_l984);

4 - . X
- : \
AN

In addition to the justice services provided by the justice

S T

"of the peace courts, the courts in Whitehorse and the circuit

Mediation | Zéff ‘ e SR

court, .there are other‘programs thatvprovide justice services. %
These include mediation and;diversion programs. While the focus ) 3
or this ‘inquiry into community-baSed‘justice programs will be on

the justice of the peade program wh1ch is to be presented 1n .
more detail in the next chapter, programs such as’ medlatlon and
diversion w1ll be dlscussed here 1n terms of the services they

prov1de and their fea51b111ty and potentlal as community based

justlce programs in the Yukon.

¥

In Fall 1983, the Chief Judge of the Territorial Ceurt in

the Yukon began exploring, the’ feas1b111ty of esfabllshlng a l“ B
o :
mediation program.! A dec151on was made by the Mlnxster of CLoah

Justice} Yukon, to proceed and a training program was organized

» .
13
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o

ior the f1rst four- dayftralnlng course tor medlators that was

.

/
held 1n~5;cember, 1984 N1neteen cana*ﬂates, both nat1ve and

noﬁ-natlﬁp,;ﬁttended the course, 1nclud1ng 1nd1v1duals from

Whltehorse, Dawson C1ty and Watson Lake. The tra1n1ng was

3

:de51gned around st1ll development utll1zat;ba;9f medlatlon

A

- medlatlng and conil1ct resolutlon.

. sessions for new recruits, thlS 1ncludes both native and . "

./

\;- .
I

-

e
scenarlos and wkdeo Camera work used to reflect on methods of

>

Qf those 1ndmv1duals who attended the course, nine- were‘ﬂw**f¥c—*

cons1dered to be quallfled to conduct medlatlons, whlle the

1

three left required addltlonal tra1n1ng (erght 1984a) . ///.
Subsequent tra1n1ng was prov1ded 1nclud1ng workshops 1n the: . Q
// . L.

areas of small claims and famlly law as well as yearly tra1n1ng

\ %

non-native individuals.. . -

- d o <, . R N "f .

The Yukon Government approved a pilot prograﬁwfoé‘Small.l

" Debts Mediation,'since this 'was considered a well-defined

rE -

problem and the’court*process'wasﬁflexible enpugh to adapt.and

~.use such a program.? Mediation was seen as a cost-effective

alternative to Small Debts Court, To-date, the program has dealt

with well over 100 cases, "...with a 95% zuccess rate".? ' -
- O 3 _ . @

. e
5

In January 1984 the Mediation Prdgram Coordinator began a

B
e

med1at1on program that dealt w1th famlly ma1ntenance, custody, " ~
and separat1on matters. As of the summer of 1985 approx1mately

40 cases have been méafated w1th an estlmated 50 . 60%'success

,rate. In an 1nterv1ew‘w1th the’ Famlly‘Medlator in Whitehorse!

,COncernin%,the operation, costs and how the success rate ofﬁ,

T v e

i s
e
el
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famllj medlatlon was deflned he stated to the. researcher‘that- e

- Succesb was judged by one of two factors; if a contract
" was drafted which 1s‘agreed upon—byfthe‘two—pafthes~h—————~—;;——v—f
involved; or, if there is not an agreement but at least - ~.— .. “
, one third of the issues have been resolved.as a result Fit
N\, of the medlatlgn process. "’ j}r

oo

P .
2 N . » -

Referralsjtc thé Small Debts. Mediation Prograﬁyprimarily
\ * s L
come from the Small Debts‘Court Clerk who will adque

1nd1v1duals of the fea51b111ty of mediation rather than the
formal court process.5 Disputes are filed at the Terr1tor1al - tﬁ;tf

\

Cqurt Reglstry in Whltehorse,'and the Small Debts Court Clerk

.wrll decide whether or not.a case may be sultable for mediation

rather than Small Debts Court. Y o s

~ - N

-~ |

. Referrals to the Family Mediation-Programrprimarily_come

from laﬁyers only.*® Additional referrals, though, may come from

»

judges and matlve courtworkers. As well, 1nd1v1duals who have a o

dlspute that they wou;d like to have resolved may approach the

Famlly Mediator themselves. Thls 1ncludes 1nd1v1duals from

N

communltles outside Whltehorse, since Whltehorse ‘s the only

community~at the present time that has medlatlon avallable(

N
T

The cost of mediation varies. With small debts mediation the

cost,.is $25100, family medidtion costs $50.00 .for one sesaion.

As the Family Mediator stat&d: : o ‘ <

This fee is shared by the two parties. 1nvolved when they
are both'present with. the Mediator. There are cases : - -
where 'Legal Aid will pay for the costs of family . L
mediation., The Family Mediator will bill-the lawye{s who ,
will in turn bill Legal Aid 1f the clients are ellgfﬁie.

86 .
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At the present time, there are three small claims mediators

!

and one famITY'mediator;ia though training\programs\are to be

i ) v | . - .
available for new recrljitsy When asked a question concerning the

. l\ “F N T ~\\ : N
recruitment and‘payment of mediators in "the \Yukon, the Mediation
"% .
S : .
Coordlnator statéd that‘ , T ‘ .
In order to recruit:i d1v1duals\to\become involved in

the program, there neeéds to.be a 'reward' for the
services ‘provided whig¢h could also serve as an in€entive
to others who are intgrested in being trained as
mediafors. Applicatiops- for 'funding have been made to’

the Terrdtorial Goverhment. in the hopes of being able to - o

have the funds: tofpayvmedlators for their services. b

|
* ]
|

- The mediation processy itself is quite. simple,'similar to the

2y

procedures that have bﬁfn presented earller in the d1scu551on on

medlatlon The ,two partles w1ll meet with the medlator whether

it is to .be a small debts orafamlly matten; and try to resolve

~

the dispute through open communication and direct participation.
In a dlSCUSSlOﬂ w1th a medlator who was 1nvolved in small

debts medgatlon the question was asked why she felt “hat

medlatlon was an alternatlve to fhe court process. She stated:
When individuals have to .go through the formal court
process’ they may get lost in the. proceedings, never
‘understanding what exactly. occurred, and then hav1ng to
pay lawyers fees, damages, and” court costs, not to-
mentlon the t1me lost in wages.?

J

The actual number of sessions for famiJv and smal&jdebts

[

: fmedlatlon varies with the particular zase. Each 56551on may be

one hour in length The sessions may vary from one to four hours
to as much as 12 to 16 hours, espec1ally in the case\of family *

mediation where there may be a large number of 1ss§es to be

resolved. '°® o - S



tpartles to discuss the various avenues that were avallable tol

a

" In a discussion with the Famiiy Megiagpr,'queStidhs were

asked concerning what the role of the hediator was in resolVing

the dlspuoes. He- stated it was hlS view that the role of the

'medlator was not to "fix" the problem but rather to a551st the

v P

- . . ‘ _ e
them in order to resplve the dispute. "k this sense, the

‘mediator will propose possibilities for resolving the dispute, .

o £
but will not resolve the problem for the parties.'' Thus, it

seems that-theArdle‘of mediator is one of a faéilitetof of
. : _ %
cdommunication. The two parties will resolve the disput=

theméelvgs sﬁé e‘contract which is legally bfndinq, will be

drawn up at the end of the sessions. This contract is to ensure

that the two parties will not violate the terms of the1r

agreement. If this does occun,\the option is avallable to resurn'

to thehiormalvcourt system’fotwdispute resolution. : -

[

- Wright (1984:6), in his proposal for mediation in the Yukon,

,recommends that there be community-based mediation panels onra

volunteer basis, wh1ch offer a credible alternatlve to the
——— “\_—‘—", o

formal cou*t system. This program would 1n1t1ally be ;'45

admlnlstered by a small staff, a program manager, and an

administrative a551stant<i\\\_///

-Wright (1984 7Kthas alsg proposed that medlatlon training be
avallable to Band Couhc1ls 1n\\he Yukon Territory. This progam

would 1dent1fy unigue band needs a\d adjust the mediation

i

process to meet these needs. Volunteehs would be recruited,
N [N

primarily native, who would be trained aad who'would be directly .

Kl
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1nvolved 1n the rmplementatlon ahd contnol cf the program.

-

=~ E —
Wr1ght (1984a) sees the med1atlon process as adaptlve to

tradltlonal nat1ve customs that could be used by a Tribal
“Council. . | - T
EY E Y Ny . . s N - . B
: o :
School~- based med1at10n 1s another pqogram which could be
developed Such a program wouLdjlnvolve identifying specnflc
ro : o ‘ - ‘
schools and the1r mediation needs, recruiti chers and ~

“w

student volunteers, de51gn1ng and 1mplement1ng_tra1nhng L

prqgrams, advertlslng med1atlon as an optlon for confllct

. ‘
* e

resolutlon and mon1tor1ng and evaluatlng the effectlveness of

su€h ajprogram'(Wr;ght; 1984:7);'Th15 concept 1nvolvesttra;n1ng

L o :
students as "eonflict managers" to resolve conflicts among
5 > A _

-

students. Teachefs would be trained to instruct students in snuch

a process and provide a supervisory role. .

——

. In a-discussion with John Wright, he also propcsed the

implementation of "Volunteex‘.‘‘Comrnunity,bPanels"."‘2 The idea for
this program came by way of a dlspute b@tween two individuals
yho had proceeded through.medlatlon to resolve a dispute
conceru,ng a barking dog Follow1ng a successful medlatlon the
prop051t10n was put ferth to these two 1nd1v1duals whether or
not theyAwould be 1nterested in resolv1ng any other,dlsputes of
this‘natufe which occurred in their neighborhood. The local

by~law officer would refer complaints to this panel who would

assist the parties in resolving the dispute.’'?

»  The mediation programs that now exist in the Yukon Territory

highlight several issues conrcerning the development and .

o

. - N

¢ 1
34
)
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implementation of communtty based Justlce programs, some of that

AL N

. were addressed In the\prev1ous dascuss1on,’although others were ‘\

‘ _ . 2
not thle’tentative'answerS"to Fhé'”ls’sﬁ’ésiwnlﬂbe drscussed in \
Chapter VI, they are important to'raise here &For example, ‘one’ \
1ssue which has been ra1sed previously, which is also - L

illustrated 1n'the;medlatlon pr?grams in the-Yukon; is the S

degree to which the communities themselves‘are actﬁallY-invoived

Hn the de51gn1ng and 1mplementatlon of the program 1tself. The

* .
B

Small Debts Mediation Program\oame about as a result‘ofj T
recommendations of the Chief Judge of the Territorial Court. o
This brings up the poiht as to just how "community—basedflis‘a

program if its roots are to be found within the formal criminal

- justice system, a specific interest group, or the Government?

Rl

A prov1des a serv1ce that is seen as an alterna11ve yo’the formal

\

Another issue that is raised, through the illustration of-

the mediation programs in the Yukon concerns the number- of
/ .

i e~

1nd1v1duals involved in the programs operation. The questiaﬁ\is[
raised whether a program is actually community—based“ when
there were only three Small Debts Mediators and only one Famlly

v

Medlator. Also for the present th1s program is only based in

_,WQ\tehorse. The issue to be addressed)ls whether or not a

program, even though it 1is operated by communlty members and
NS {{

L]

*
courts, 1s still a communlty—based" justice program_ by the fact
. = fyf

there are so few 1nd1v1duals worklng w1th1n the program7 HaV1ng

—

so few ‘individuals worklng in a prpgram could be frustratlng for-

taose who are devoting a lot of their time to the continued

operation of the program. Jt is important to note, though, that

N

90 . S
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- mediators is an important part of its acoeptance {Pkthe

- communities; this takes time to implement. This process maydnot\

4
d1rectly involves 1nd1v1duais in the1r own problem ‘solving.

there is a constant recruitment'of individuals who could be "+ . .

tra1ned—asfmedfators——aﬂd—p&ans—are—berng—mad

program to commun1t1es outsrde Wh4tehorseT~Eurthermore——th%s————————e

program is Stlll relatlvely new in the Yukon. Educatlng members

‘of the public as to the serv1cesvava11able and;recru1tingfnew

—
heS

}

]

detract from the prlmary goals of the program to prov1de a'

dispute resolutlon alternative that 1s cost effective and

Recruitment and community awareness should beprimaryiogiectives

to encourage community involvement.
. - h. ' ‘ ; N %",‘ . ‘ -
Ahother issue that haS~be§n raised by this program example

"1s the paylng of’ people 1nvolved in a. communlty based program. f\
One has/to ask whether or not a. a program can be communlty based .
without becomlng too - formallzed or bureaucratlc in the senSe of:
qalarles, organlzatlonal structure, accountablllty, and overall
objectlves?_It has become obv1ous from the prev1ous d{§339§ron‘

on types of communlty based. programs that 1nforma11ty is aﬁ

\/ ! @
1mportant %upredlent of a community-based program 1nvoiv1hg

- community members in its operatlon Communlty arb1trat10n boards
are an example. on the other hand if a program does not have
@%dequate support and admlnlstratlve services, those who work

within the program may not necessarllv bgr;ble to prov1de the.

service the community needs. Through a discussion of diversion

k3

programs in the Yukon, this issue of just howqformalized a

community-based program should be and the potential™ zards of

formallzatlon will be 1llustrated ' ' Q “\\\\\\§§
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|offence 1nto a community- based program whereby when the youth
. L }
"meets specific condrt1onstas specified by a contract, she/he

'will be able toravoid a criminal cenviction and record.

Diversion = . o R

=

*? T 4 - ;_ s

With the 1ntroduct1on of the Young Offenders Act 1n Ap 1l

1985 and its "Alternat1ve Measures prov1s1on d1vers1oh

programs were des1gnated .as._one method through wh1ch the la

, could meet the needs of young offenders and 1ncrease commun ty

partrc1pat1on 1n a Justlce program D1vers1on r1n essencerfw~*

red1rects a yout®y- of fender who has been charged w1th a cr1m1 al

o

-~ i - Ty ‘-
¥

S e

DiVersion then, is designed to increase. community‘ L

- -

1nvolvement 1n assisting with the welfare of the young people in \,
a commun;ty A pr1or1ty also is to. acknowledge the concerns of

the victim and the community and- to hold the %oung offenderi

" C

re5pons1ble for- her/h1s actions. - . BN

“r o,
e

© There are two pieces-of legislation that define who is
ellg1ble for davers1on in the Yukon Terr1tory. 1) the oung h ‘._

Offenders Act- and 2) the Ch1ldren s. Act/, which 1s Yukon
. - - | s - 7

Territorial Leg1slat1on,(Yukon Public Hégal’Educat1on =

Assoc1at1on 1985) Those el1g1ble under the Young Offenders Act

ﬁlr‘

include. persons over the age of 12 and under the age of 18 who

are alleged to have comm1tt°d an offence def1ned 1n the Cr1m1nal ol

Code. ‘Those el1g1ble under the Ch1ld£en S Act are persons over

ey /
- ~
- N - - . - -«




mjrather than by the formal‘court system due to the less ser19us

three had been known to nave re- offended'“

Offenders Act as an "Alternat1ve Measure""5 Under the Young

et Y I
- v ~ , o k\ SN Tl
the age‘of 12 and Boy er the ag .é. Te‘WhO:héve'allegedly:’ L

W1olated a Yukon Terr1tor1al or Mun1c1pal Law, suCh as driving

w1thout -a motor veh1cle llcence (Yukon ‘Public Legal Educat1on'

-

~Assoc1at1on, 1985). Many offences that are comm1tted by young

. \ . T e

offenders 1n $he Yukon can be handled at the commun1ty level !

. &

types of crimes that youths® are " comm1tt1ng The courts are faoed }
with an 1ncrea51ng backlpg and delays in the usual restrlctlons
.. .’ : ‘, . \/
f1n handl1ng cases 1nvolv1ng young offenders, thus dlver51on g -é
programs were de51gned w1th tha object1ve of rel1ev1ng the. \
courts of some of thlS burden. i 2
2 . ’ E‘;\;r - X ]
The D1vers&on‘@rogram operat1ng in Whltehorse offers young X

offenders an alternat1ve to the formal court process 'so° that
they may avo1d a criminal record In a d1scu551on with.a
Diversion Comm1ttee member concernlng the development and
operat1ontof the Diversion Programhjinclud1ng 1ts\“success"'l
rate; questionslgere asked as to- how manyfyouths had |
participated in the program and succeeded. ﬁé stated that as of
August 1985, .approx1mately 70 youths had part1c1pated onlz

4 . . L L‘—~

The program began formally in 1982 as a sub- commlttee df the
Juvenlle.Court Commltteerof Wh1tehorse On Decequr 31 1984 T

the Wh1tehorse D1verslon Comm1p¢ee Was accepted under the Youn

+

Offenders Act the Yukon Terr1tor1al Government was given the

+

author1ty to establ1sh the Ch1ldren S Act that ‘has prov1s1ons




' w1th1n 1t to. establlsh a governpent app01nted/body of - .

P

/" ’ »

~

1nd1v1duals called a BlVefSTUnrCUUHCTT“ThE‘DTVETSTUﬁ*CUUHCTT‘**““*‘*

'wouid*ovarsee Ay diverS%on—progfams—that—are—ampiemented—fn—the———eggf

- YukoniTerrltory.rThls authority ha5'1mportant 1mp11cat10ns,forwa
. . g . . - - N F Lt .

. , ) i L o
"community-based" program,rwhich willfbe discussed later.

As of August 1985 the only d1ver51onnprograms operatlng in

.

/the Yukon Terr1tory are in Wh1tehorse, Watson Lake, and Halnes
\

' ~
. JUFCE}QQ;_\Pls is primarily due to.the. recent 1ncept10n of the

Young Offenders AQt. The D1verS1on Program 1n ‘Watson Lake began
in 1979 through the efforts of the Natlve Women s Assoclatlon of
\

Watson Lake, who saw & need for ‘a tmegramfthat could partlclpate ,ngj

in solv1ng some of the problems of the communlty, especlally

" with respect,to young people, The Diversion Commlttee is

.essentially a volunteer committee, comprised of a group of

~ - .
-, . -l

cftizensfwho wanted to become’invoived in the program (Watson: -
La;e Diversion Program, 1984). The Committee works in

cooperation with the courts,ﬂpolice; probatiqn department, human

‘exresources, education and medical staff.in the community to . w- - -

Tak

v
- 4 4

prov1de an alternatlve for young offenders. : o o -

1

/ -
fl , . .

In discussion Wlth the probatlon off1cer in Watson Lake,h who ‘f

¢ toa
o
EE

- is also involved" 1nd1rectly in the diversion program questlons

- ~

~were asked as to the actual d1vers1on process and tge types of

\cases that come before the Dlverslon Commlttee. She ‘stated that

a - e
P

most of the cases are referred to the D~ver51on Cqmmlttee by the

¥

R.C.M.P. Referrals being made on the basis of the charge be1ng aA

first offence and less-serious offences. Examples would include,
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mischief or ligquor-related charges.'®

'member-of the Watson Lake Dlver51o

&

‘The above sources of: referral were not the oﬁl% ones ‘:;432

\s

3

utilized by the Diversion Commltteel In a d15€ﬂS51on w1th a;fv_

- 1

=3

Commlttee, questlons.were

oy

‘ asked as to the actual diversion prog¢ess ‘and” how cases are dealt

‘e

wnth It—was found that referra

IR

'parents.‘7 When a case is referred a general meetlng of all

v
D1ver51on Commlttee members is called to dlSCUSS the case and

y*tlso come from schools or

T T

-

/

decide what is the approprlate,solutlon{,Usually two’members of

the Comnittee are asked“to haddle thedcase; and thlS team w1ll

dec1de what course of actlon to take concernlng the. youth A

wr1tten agreement is undertaken that requ1res the youth to

'complete certain obllgatlons w1th1n a g1ven t1me, such‘aS'an:

x

. apology to the v1ct1m, community ‘work, or rest1tut10n. As of

.July 1984, approx1mately 30 cases had been referred to the

Diversion Commlttee in Watson Lake.

N .
: . ‘ I »
While no eiact figure was avaiIable, it was thought that

- 1

nearly all were successful '® During 1984 85, this program was .

‘fa1rly-1nact1ve, awaiting Yukon_TerrltorlainGovern ent approVal_

to resume operation under the supervison of the Government
appointed Diversion Council. The latter is .a crucial issue, and

willvbé*addressed'later,in this discussion.

. ® s

] The D1vers1on Program in Whltehorse operates 1n ‘a way

s1m11ar to that of the program in Watson Lake, except the team
. o

of Commlttee members to handle a pa rticular case is three rather
than two. The programvxn Whltéhorse is fa1rly aftave. Dur1ng the
C : G e ' ' e .

B
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, summerrof 1985 May through August a total of 12 youths"yere

1

observed to be dlverted from Youth Court to the D1ver51on

T el - —_—— .x

Commlttee. Such youths are usual%y referred by the Crown y,’x "ﬁ,

Prosecutor when the youth makes hrs/her ?ﬁrst appearance in. - '%?”~;
| Youth Court in Whltehorse. This 1s an area- ofcconcern. If theb
i{ Durpose of a d1ver51on program 1s to d1vert young offenders away

“from the formal system, hav1ng the youth make 8 f1rst appearanceySVV

(

in court detracts from thlS goal whlle at the same»t1me tak1ng

R A

'away ‘the "communlty base" of the program. 4

= . L : . .
o1 [ . B . .

In Wh1tehorse, the D1version Commlttee is: composed of
1vapprox1mately 12 core members who devote much of thelr t1me to .
Ebthe operatlon of the program. There 1s no fee charged by the .‘b

”*?Dlver51on Committee for any” serv1ces prov1ded nor 'do any of tﬁe
volunteers receive any payment for the time they spend ‘on
d1ver51on cases. A d1ver51on team w1ll meet w1th the parents and
the young offender and work out a su1table contract whereby the hﬁ
youth w1ll meet certain requ1rements w1th1n a certaln time ;v,,.d;i
period, usually one month to p0551bly one year. If thrs is done,
then the charge ‘will be d1sm1ssed and the youth w1ll nqt have a
criminal record. If the youth fails tp- meet the requlrements of
the contract the case w1ll be referred back to the Crown ' 1..'”

Attorney s Offhce. £ w0 '

o - : - ’ I

While the Diversion Committee does have 12 core. members, -
these members are all Qquite involved in the operatlon,of,the R

'program. To date, the Diversion Commlttee has only a part t1me
%

/offlce armd part-time secretary with llmlted f1nanc1al support.

%
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s ~ I |

,Due to the lack of admini%trative and/support serVices the :

B i '
program WIll umdoubtedly suffer. It E%s become difficult for the
T, o
”vDiverSion Committee to operate and administer the increaSing n R
g : d"h -
number of cases which are. diverted to\\he\ whilgestill trying eo R

T~
N — =3

maintain the‘serVice‘for:the communrty.

#i

Under the law, the Diversion Committee has responsibility

for gathering and evaluating information'that is'seén to bd’

relevant for a particular case (Yukon Public Education

Ll o S

Assoc1ation, 1985) \The DiverSion Committee is also able: to .

R estahlish its own eligibility requ1rements, deSign its own.. -
- <

format»; and the reqUirements for the- implementation of ea.

5 - i

diversion case. Under the Children S - Act the DiverSion Council

. the GoVernmentrapQOinted Council has the authority to govern
‘the Diversion Committee while not being activeAastiverSion

Committee members. This Council may make certain requests of the
. N ) } . v . T '
:DlveKSIOn Committee that may be deemed by the Diversion.-

Committee as unsuitable and inappropriate}~For example, the
Diversion Council may require an intahe'form to be filled out

for every young offender vith whom the Committee deals.‘These.

i

forms could thus ‘be- utilized for evaluations conducted on the

.

g ' |
program. This form would contain the young offender s name, the

victim's name, the .employer of the young offenderg and the name
of the employer." | - , o .

?‘

The objection to such a form lies in the fact that w1thin .

the mandate of the Diver51on Committeé confidentiality is

deemed as crucral for a successful diverSion. The young offender<‘

a

9 7 Y - . - L
. " v
« et i
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EE—— must knGW—andgundersﬁymiJﬂuu;1ﬂmuq¢h4ngaregardlnguh;s/her case'
- . lsrcdhﬁxdentlal and w1ll be_ destroyed followlng a certaln‘t§me

perlod -

o . . k . .
~

e ¥ - ©
3 PN »

“‘The~request for the 1ntake form ralses an 1mportant issue e

concernlng communlty based justlce programs. If the objective of =«

such a program is to prov1§e an aﬂternatlve to the formal

. crmm;nai Justlce system~ anq the “1nst1tutlonallzed" atmosphere\

E of thls system*/(he/creat1on “of «such intakeé forms 1ncreases the*W*

[y

formallty of a program and .brings a yoyth back into a process

- -

from whrch he/she is be1ng diverted. Insgsence, the diversion

- program beComes an-alternative within the formal cr1m1nal
L
Juétlce sySteﬁlwh1ch tends to bureaucratize the diversion

prooess.
\ \ &y
@ \
ThlS relatlonshlplbetween the D1vers1on Counc11 and the

[
A IR

ES

/ . Di version Committee serves to 1llustrate a very 1mportant issue
concdrnlng the degree of autonomy that a communlty based"\

; justlce program may have. For example, if the D1verslon Counc11 L

-‘p . 1s tp have a f1na1‘say, and has the author1ty as to the dec151onﬂ§l

whether a diversion program 1in any Community“in the Yukon can

operate,rwhat effect does this have on t e‘communmf& autonomy of
such a. program? Furthermore, who 1s th program to be ”

S Daccountable to, the communlty, or the Dlverslon Counc11 that is
-appointed h§ thehGoVernment? The political impliCations”injterms
of this accountability’may, in turn, have an affect on-the -

communlty acceptance otfthe program if it is seen tc>&;\serv1ng

the interests of one specific grioup. P
T _ 5 i 2
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) 7 CIf a d1ver51on program is to be an alternatlve to the

-5 - - - —— -

§oo e cr1m1nal justice system, how can <it- operate when its dally

. justlce of the peace programs, a communlty based program ‘may not

€
/‘.

be as such an alternatlve to the cr1m1nal just1ce system
rather only an extenalon of. such a. system ThlS is 1llustrated\

not only by the fact that the R.C. M P. and the Crown Attorney
EN)

o play a large role in the decision of who to divert, that in the T

o

o ’ _ past, the youth has had to make a first appearante in court, and
' L < . . .

finally, as evidenced by the role of the Diversion Council\andﬂe

‘its authdrity over any diversion program, which is 'to operate in

‘L » the Yukon Territory Asdwill‘be‘discussed'in Chapter VI of this

the51s,,thls 1ssue may be difficult to resolve in terms of both
.
the development and 1mplementatlon of any community- based

v -~

justlce program. ' 7 L .

Y

Conclusion

Nz L This chapter has iscussed seVeral'&ssu‘s that mUst be = -
-?* ‘considered in the deVE}opment and implementation of
‘communlty—based justice programs. Spec1f1c£§ly,lthe medlatlon
programs in the Yukon illustrate 1ssues 7h~h as the level of
communlty 1nvolvement in terms of the nymber of 1nd1v1duals o
active in a program; the implications inyolved;Ln.the

development “of a program inrterms of the input from the formal

2 criminalvjustice system; and the issue. of funding, in terms of

99
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paylng 1nd1v1duals involved in a communlty program and prov1d1ng

Support servi ices. Such factors may ‘have an 1mpact on the degree

r

of formality the program,‘1ts organlzatlonal and o

N

: \ : c L . - ‘
administrative_structure, who it 1s accountable to, and how the
community perceives the program. This may ultimately affect the

- ' . . ; 3 L 7 . ‘A!} X
community's decision whether to participate 1n the program or
.use its services, ) - . S
@ ) S : - . ,d¥;

W

How the community perceives a "community-based" justice
program is algo important to consider in terms of the program
\

be1ng seen .as_dn alternative to the formal crﬂmlnal justice

@

system or. an extension of this system ,one would also guestion
the-role of the government; The relat;onshlp between the
Government appointed.Diversion Council and biversion Committees?‘
ﬁin‘the Yukon may serve to illustrate the potential hazards of
this issue in-terms of the degree of autonomy that'a*
community—based program may have and the political inter-play.
The questlon arlses whether or not a program that 1ntends to be
based at the communlty level ‘can remain to do so while 'still '
be1ng accountable to a government mandate? This raises the issue

of a communlty based justice program evolving into a

-

bureaucratic extension of the formal court system due to the

.control that may be exercised over its operatlon. Thexexample of
the diversion programs in, the(Yukon indicate the need for a
community program toahave approprlate adm1n1strat1ve and support
services while maintaining its base within the community it

serves, . v :

i
‘i x
[
:
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o ) {
These 1ssues?are included fn\those that w1ll be addressed

“»A«..,

through an examlnaEhon df the lay juL*lce of the peace program

in the Yukon Territory. Many of the issues that have been

a ! i - ’ A .
presented in this chapfer, and in previous chapters in terms of

?

the‘development andfihplementation of ¢ommunity-based justice —

programs will be enamlned through the analy51s of the lay

Justlce of the peace program. Followlng this" analy51s, ah

A}

attempt will be made to resolve many. of the issues- whlch have

been discussed. Possible answers to questlons ralsed concernlng

the development and 1mplementat10n of communlty u°sed justlce

A

programs, specifically fer—northern ar atlve communltles, w111
! ' : i *,d

be recommended in terms of their ﬁgitcy rﬁb(icaticps“and
included in the conclusion of this thesis. 2

1
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~

Interview with John Wright, Medlatlon Program CObrdlnator’~””ﬂ

Whltehorse, ‘Yukon, 9 July, 1984. Questions were asked -
concerning the development of the medlatlon programs, the1r
"success" rates, and operation. ;
In an interview with John Wr1ght, Mediation Program
Coordinator, Whltehorse, Yukon, 17 May, 1985, Questions were
asked concern1ng history, development, operation and types
of services offered by the small debts and. family mediation

programs.
Ibid.

Ibid.

Ibid. B
Ibid. | | ' ,

Interview with'Johanright Mediation Program Coprdlnator,
Whitehorse, Yukon, 5 June, 1985. Questions were asked -
concerning the recruitment of new medlators and fundlng

Interv1ew with Sande Copeland, Juétice of the Peace and

wMedlatOr, Whltehorse, Yukon, 19 Jhne, 1984. Questions were
asked concerning why she felt mediation was an alternative

to tHe formal court process, and what was involved in the

amediation process, specifically in relation to small debtg

10,
11,
12.

13'

14'

mediation. > ‘ -

Interv1ew w1th John erght Medlatlon Progran Coordlnator,
Whitehorse, Yukon, 5 June, 1985.

Ibid.

Inter¢iew with John Wright, Medaatlon Program Coordlnator,

Whitehorse, Yukon, 5 June, 1985.

Ibid. ' \

In a discussion with Andre Dupuis, Diversion Committee
member, Whitehorse, Yukon, 6 August, 1985, questions were
asked concerning the development of the dlverslon program
and what is involved in the process, as well as.the number
of cases. . "

Ibid.
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16.

17.

- 18.

19.

/ N ) . ) ~— -

On a circuit court trip to Watson Lake,. Yukon - 23 and 24

‘July, 1984, the opportunity“becam64avat%abie—to—drscUss—the—*———gf
. Watson Lake Diversion Program with local probation offlceg/fh

Sharon Caouette: Information was. obtaanedren~the~h4ste¢yj —
operation and ‘sources of referral. L
DlSCUSSlOﬂ with John Molloy, D1ver51on Committee member

Watson Lake, Yukon, 24 July, 1984. The discussion focused on

the history and operation of the program, as well as the

soyrces of referral. .

I1bid.

Iﬁfopmétion concerning the ‘diversion processtwas obtained
from Mary Kane, Whitehorse Diversion Committee Chairpersen,
Whitehorse, Yukon, 4 June, 1985. -

& B . N

[
tne,, .
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e " CHAPTER V

“—-—"  THE JUSTICE OF THE PEACE PROGRAM IN THE YUKON TERRITORY

& - ) P-4

Introduction L .

e . i . L & i~
| .

.

One of ‘the key questions to be addrersed in this chapter is’
. v - . . Q : )
whether or not cherlay‘justice of the peace program in the Yukon .

Territory is, in fact a community-based justice program: This
! 3
flssue Wi ll be dlscussed with respect to the: relatlonsh1p that

the justlce of the peace program has with the formal cr1m1nal
justice system in terms of the development 1mplementat10n,

‘autonomy, superv151on,.and accountability of the programﬁ7lt is.

S
-~ herad that a rev1ew of the justice of the peace program xnatQé

-

Yukon w111 answer many of the guestigns, that have been raised

! A
while indicating key areas ol concern in terms of the -

development and operatlon of a community- based gustlce pmogram

spec1f1cally for northern and native commun1t1es

The Yukon Justice of the Peace Program was fstahlished in

1982! At tHis time, a Justice of the Peace Council was formed\‘

that uas composed of the Minister of Justice, the Supreme Court

A
P

Judge and the Chief Judge of the Terxltorlal Court. The -

Executive Secretary was a nat1ve person who was a just1ce of the

g

peace. The Counc1l was responsible fér the cla551f1catlon,

)
appolntment, and Superv1s10n of Yukon justices of the peace.
Today, this body is called the Judicial Council and includes the

following members, Chief Judge of_éupreme Court, Chief Judge of

Territorjal Court, President of Yukon Law Society, President of .=

104
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U ‘
Justice of the Peace Rssoc1atlon, one lawyer and two other

~

members appointed*by‘the Minister of Justlce. s
AW

s - . . - e

The utlllzatlon of ]ustlces of the peace in the Yukon

4
N

N
N

Terrltory, however, dates back to 1887 the days _of: the Gold
, , R '

3

Rush (Ogilvie;‘1913:261). Durihg'th;s time, theﬁbomm1551oner of
Police; William Ogilvie, asshmed‘theﬁduties of jﬂstice 6f the “
peace, although as the foll ow1ng comments of the Comm1551oner
»suggest, “this addltlonal role of the Commissioner of Pollce was

quite . forelgn. Acqordlng to Og111v1e. o E : \i : i
FI knew 11ttle about 1t as a lawyer, and was willing to
~admit it. Mr. Fawcett was also a Commissioner of Police,

A as was Dr, Wills, Surgecn to the Mounted Police, and‘as

both of these gentlemen were in town I reasoned, that -

together we were as strong as six justices of the peacéw

and si¥ husky magistrates, I thought, ought to be as
strong as a judge, and so we should try the ‘cése.’

In the case he was referring to a man-owed $152.00 for a

A

\ hard winter's work and he was seeking payment ﬁ;om‘hie employer
who refused to pay him. Ogilvie, Fawcett and Wills decided to
try the case with as much formality as possible. Ogilvie (1913)

admitted that he lacked the experience-as a justice, but used

=
&

. ‘ )
all the legal lore he could think of to’,make the procedures .as

-

~formal as possible.
. . } \ ‘ : ’
nile the R.C.M.P. dJo not take on the role as ]UStheS of ;

the peace today,’they do play a major role in the Justice of the.
Peace Court, especially in those communlt}es outside Whatehorse.
For,many justicee of the peace, the’RQC.M.P.}s the only link to .
the criminal justiice system in the community. Thus, the R.C.M.P.

-

provide assistance with legal qguestions and procedures that the

105



. 7 » . s . « .
justice of the peace may have while conducting coupt;matters.

erwork that accumulates
o

- The pollce aIsc assist WIth the

during the court prpceedings.

f the peace in the Yuqufis

‘The total number of justices

ends to vary between 39 and -

"

constantly shifting. This number

45, the average number being 40. This number, though, does’nct‘

\1nd1cate the number of just1ces of the peace who are actually

+

conduct1ng-coupt_mattefs, wh1ch was eleven. Most of those who

: areﬁactive in court are primarily senior justlces,_several

having been justices of the peace for ten years, or mereﬁz
. , )

~

- Each community in the Yukon Territory have at least twoh"
Justlces, some have four or five with‘WhitehorSe'having as many ®
- as u1 justlces of the peace. As w1ll be discussed, there are

various ievels of authorization or power of justices which will

1

determine their duties.

In his speech to the Justice of the Peace Training Seéminar

in Whitehorse (1983), Mr. Justice H.C.B. Maddison, of the

Supreme Court of-the Yukon, stated that the justice of the peace
in .the Yukon was in a unique position to understand the
. ’ N

community and the problems within the community.

wr,

4

This role, however, was not without its pressures and *
conflicts. Justice Madd:sion (1983:3) noted that by the fact
Justlces of the peace are seen as "leadlng citizens", their

behav1or is expected tone beyond reproach and that justices of,

the peace should avoid offending any *laws. The ddty of the
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just1ce of the _peace was seen to ma1nta1n and strengthen publlc .

A

confldence in the courts and the jud1c1ary,land in doing so,fthe

A}

+

just1ce of the peace had to be dlscrete in; assoc1at1ons wich ¢he
pol1ce (Madd1son, 1983 5). ThlS, of course, may be a dlff‘CUlt

task. for those . just1ces who re51de 1n the smaller communltles

~

where the R.C.M.P. is the only cr1m1nal justice agent - 1npthe

-~

community and may serve as a{source of advice for the jUStlce~Of

the peace. - o S

L . ) + / .
Justice Maddison (1983) also noted that knowledge and C
, . ; = . . . o N
understanding of community problems was of great valué to the -

jﬁstices:EAs was discussegwearlier, this understanding may be an |
important ingnedlent in theidevelcpment and implementation of a
community justice program, and'will be an issue that mill be -
dlscussed later in this chapter with respect to the percelved

role of* the justice of the peace in the communlty and in terms

of sentencing by justices of the peace.

Ay L]

In addition to the role of the jnstices of-the:peace~and_‘
their sentencing, various aspects of the justice of the peace
program inc?he Yukon Territory will be presented in this |
chapter. These will inclnde, the recrpitment duties, tralnlng
and remuneratlon of the Justlces of the peace. Followlng a
presentat1on pf these flndlngs, the lay justice of the peace‘
prsgram in the Yukoanerritory willfbe discussed and n~nalyzed in

light of the various issues and questions that were raised in

=

previous chapters, in terms of the development and

implementatiof of community-based justice programs.

107 .



S

4

Methodology_ ' : S '\\
= 4 , . -

< / - B

A G

- As hoted the major ijeét"“e ofthestudy‘as:t:‘proviﬁe as ;
fcomprehen51ve surVeﬁ of the 11terature that dJscusse many of - \,'r5'

the 1ssues~relevant to the development 1mplementatron,vand

dellvery of communlty based jusE/ce programs- to nat1ve and - - \

- r v \

*northern commun1t1es. This inquiry thus far has dlscussed - S

» + . . §

varlous types of communlty-based justlce programs, 1nclud1ng RN
programs 1n the ‘Yukon Terr1tory The focus-w111 now - turn to- an- -

analysis of the lay-gustrce of the peace program in the Yukon
Territory. The inquiry into this'program took place during the
summer months of 1984'and 1985, 3 V

\ R .
N . [ v

Mater1al on the justice of the peace prograavwas gathered

gxbm a var1ety of sounges. This 1ncluded materials available

\from the Terr1tor1al Court Registry in. Wh1tehorse, 1nterv1ews

w;th justices of the peace and various criminal justlce agents,
such as Terr1tor1al Court judges, lawyers, native courtworkers,
police offlcers and prohatlon offlcers, rev1ew1ng-Just1ce of the

Peace Court dockets, a questlonnalre distributed to the justices «i
, .

of the peace, and observatlons{of the Justice of the Peace

T

Court.

1

Addltlonal 1nformatlon was obtained from the publlc 11brary
in Wh1tehorse, Yukoh'Arthrves, the R.C.M.P. head office’ in :
Whitehorse, the'Yukon Law Library, Yugon Territorial Government
Reports, Yukon Native Courtworkers, Yukon Department of Justice, .

Probation Services, the Land Claims Secretariat of‘the Yukon
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offices, restaurants;. and courtrooﬁs, depending on availability . -

Ny
'1nformatlon exchanges and dlSCUSSlOﬂS to take place in hallways

=

R (S .

Government, the Councll of Yukon Indlans, and the local S

> -
., : S

newspapers,ltkfix C LR §

-
v

"
5w

_ s : :ér N | |
The interviewsrthat~*ere conducted to obtain information -

took place in a variety;of“locations including'hallways,>

of the individuals. In many ways, the criminal justice sYstem An
the Yukon, spec1f1cally the courts, is similar to.fhat of the

urban dourt_system'becauseu;heredaréflong,pg;igds;gf_waitingrigg;;,ll

. . % ' . '
court to begin, and 1nvbetw9en cases,-whlch allows for : Do

¥ - N

and court 1ntervrew rooms. Such was the case w1th the

discussions that took place with pollce officers, lawyers, -

[

probation officers, and native courtworkers. Furthermore, it was
‘ &

often the case that the researcher was able to\talk to the same

individuals several times over the period of a few months in the
e .. , ‘

'Yukon in 1984 and 1985. These individuals contributed a great

deal of information on the delivery of 3ust1ce services in the

Yukon. Cw T
~N . <

In addition to conducting open-ended interviews, a
questionnaire waS”distributed”to all the justices,of the peace

#

approx1mately 11 just1ces of the total o

in the Yukon (see Append1x A). As noted ‘lier., only .
f

40 justices of the'
eace in- the Yukon were act1ve in the courts. Others were on

call, whlle several had l1m1ted exper1ence in court and were no
longer act1ve. The questionnaire response rate was 15, and

included both responses from active and inactive justices of the

-
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dpeace. Due to thlS low feSponse rate 1t 1s w1th extreme caution

that these results are to,be utlllzed although their 1mportance
S U

”w111 be used to 1llustrate 1ssues that were ra;sed % ‘Due to thlS

low response rate, follow—up d13cu551ons took place W1th half

% I

- &

the respondents in addltlon to dlscu551ons with" 1nd1v1duals who
,had been 1nvoived with the justice of the peac& program 51nce'

e : ® g

Cits 1nceptlon and 1nd1v1duals who worked w1th1n the justlce

— T

system ThliAlnClUded the f1rst Executlve Secretary of the

=

}Justlce of the Peace Counc1l who prov1ded 1nformatlon on ther**“*J**r
;1mplementatlon of . the justlce of the peace program and native
1nvolvemen¢ in the program ®hile the response rate is low, the - -
researcher doe= have confidence in terms of the 1ssues wh1ch the .
.f1nd1ngs raise and thelr appllcablllty to all the Yukon in terms_

of the Justice of the Peace Program. Furthermore, whlle thlS low

h rate of response.does pose some ‘concern emp1r1cally in terms of &f4
the generalizations which can be made to all the justices of the( ,
peace in the Yukon the follow-up interviews and observatlons

d1d prov1de additional valuable 1nforﬁatlon. As stated ~the
researcher found that it was ‘the issues whlch the. respoﬁdents

ralsed which warranted attention in terms of their contrlbutlon,

to the study of community-based justrgg programs.

"In addition to the observations and intervie@s condugted in
Whitehorse, visits were madepto various communities outside

Whitehorse. This included observing circuit court visits to the
communities of Watson Lake and .Carcross. This gave the author }
the opportunity to observe the Justice of the Péace Court and

the circuit court and to ‘speak with local justlces of the peace.
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~ Carmacks, Pellj»Crossing;'Mayo, and Teslin. »Many.of these

Ty
k=l - : Q/»

v .

This information was beneficial not only in terms of‘providing

FEEENY

v1n51ghts 1nto«th6‘commun1t1es but also prov1d1ng follow- up

1nformataon to the questlonnalres. L : o -

w

. )’Eé‘f;f

“.-Visits were also mad awson City, Haines Junction,

"commun1t1es do not hold a regular Just1ce of the Peace Court

-

e -

rather only if a matter arlses that _must be dealt w1th

1mmed1ately. It 1s often the case that the Justlce of the Peace

Court w1ll adjourn ‘for the next c1rcu1t court v151t to the

ecommun1ty ThlS will also occur 1f the accused requests a v

' -

lawyer, all of whom are, based 1n Whltehorse.~Furthermore,‘two

justlces of the peace in Wh1tehorse will make JuSt1ce of the'

<

ﬁeace Court c1rcu1t tr1ps to comeQltles out51de Wh1tehorse ¥
- ; i{

where there are no sen1or justlces of the peace liv1ng in the -

communlty who ctan pre51de over coyrt matters: Examples arer'

\
)

Carcross -and Carmacks. .- , o o C

’As stated earlierﬁfobServations were made of the Justice-of

" the PeaCe Cou:§§1n Wh1tehorse as well as on circuit court trlps
i .

to other communltles. Observ1ng the proceedlngs of the Justlce

of the Peace Court gave further 1n51ght into the types of cases -

wh1ch th§ jUStICe Sf the peace will deal w1th the_sent%nces

which' are given out, and the overall dynamics of the Justice of

Y . a

‘the Peace Couri.® All of this iniormation‘cdmbinedfto Ptbviderir

further insights‘intd the justice of the peace program. X

-

LN
*

’ &

Onerofwthewmost important find?ngs that the researcher

‘encountered in cerms of collecting informatien in the Yukon

an
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the peace,;n the ¥ukon Terrltory.

' s (oo b
Terr1tory was the fact that as she became famlllar with he’

Just1ce systgm inrthe Yukon, 1t became apparent that there was a

core ‘group of 1nd1v1duals who are dEalcated to developlng and

7

1mplement1ng the varlous programs operatlng in the Yukon

3
Terr1tory For example, ¢ne of the senior justlces of the peace
in'Whitehorse is alsO'the‘only Famlly Medlator, one of the Small

Debts Medlators, and. 1s also the Cha1rperson of the Yukon Public

Legal Educatlon,Assoc1atlon. One of the nat1ve courtworkers 1s

? -

also the Cha‘Aperson of “the Diversion Commlttee besides belng~on

R}

" the Board of the Yukon Public Legal Education Association. These

inter-relationships will be discussed later for they have

:1mportant impllcatlons 1n terms of. the development and

1mplementat1on of communlty baied justlce progfams. For example,

—1f'a locaf\justlce of the peace in a small community ‘may be

asked in the future to perform mediation serv1ces. It w1ll be
. ¥ \ — ‘

T1mportant to dlscuss the 1mp11catlons di these mulblple roles

o
and their potentlal confllct o ' e (- :
. s E O, . ;

. . % ’ ‘
- _As stated, thlS analy51s of the’ justlce of the peace program

’w1ll focus on a var1ety of aspects of the program. ThlS w1ll

] ~

4 ) ‘ S
Role of the Justice of the Peace

4

The role of the justice of the peace, as percelved by Yukon

just1ces of the peace, ~seems to vary In response to a.question '

3
;ncluded in the questlpnnalre concernlng their role, justices

)

S . 112



"~ who responded from both Whltehorse and out51de communities

~stated the justice of the peace cag;be a paper 51gner a

y e [ g e

. "by-law enforcer", a "protector of rights of society and the
' acoused on an equal basis", a "peacemaker",»and an “impartial

qua51,Legal person somewhat ‘ftamiliar with the legal system and |

ks
3

very knowledgeable ‘with the community and resources"

feny
N

These responses seem to implymthat the justice of the peaoe =

could be seen as a key commﬁnlty mode}r-Whlle the responses to ——

\

the. questlonnaire“may reflect to some degree the level of

P

author1ty that each respondent may have as a justlce, they all

seem to emphasize that the justlcekoiuthe peace’ls a person who®

co&id assist with community prohlems. Th&s was reflected in such
Q‘statements as the justlce of the peace belng,_- .a person able
to relate to the commun1ty and ableyto make judgments w1th

fairness"; or, as one justice of the peace from outside A

‘1

Whitehorse stated in the guestionnaire: "...the person in the

i . % B
community who can emphasize to the community that there is a - .

~ . w . < T

problem in a certain “area". L .

' - o ) | . & £
The. justhe of the peace was, thus, seen as someone who must

not be intlmidated,isomeone who would make a good common sense
"decision in court. As another justice of the peace stated, their
role was: "...to see that justice is done and is seen to be done

in the community, plus the role of belng aware - of communlty

‘problemsﬂuxf\ S | . ‘ ‘
- ,:.'_\/ . . v
It is interesting to note that this point was substantiated

in a discussion with an ex-magistrate who was also a lawyer in

e
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Whitehorse. Hejwas asked what he thought wa’s important'in the .

role of theljdstice of the peace}"He feitithat the use of common
: sense in decision- maklng was fundamental to the1r role in the
communlty Tt is also 1nterest1ng to note that the _responses of-
the Justlces to the above question 1nd1cates that the justices

L are concerned about responding to the needs of the community, It
'was not 1nd1cated however, whether the justices felt that they
wete better able to respond to the needs of the communrty ‘than
other officials‘in the criminal justice“system. One could
‘:Speculate though, that because the justice of the peace was one
of the on}y contacts that meny individuals may have'with the
'criminal‘justice systeh kthere would be/a certggg amount of
respon51b111ty 1n terms of the jnstfce of'the'peace making
declslons w1th respect to the welfare of the 1nd1v1dual and the

community as a whole. Furthermore, over half the respondents to

the guestionnaires indicated that the relationship between the

23

Justice of the Peace Court and;thf social service agencies 1in

their communities was poor. As indicated earlier, this may be
. ’ / ' @ ‘
due to the fact that the majority of social services are based

in Whitehorse.

The implications of thjs/relationship between the justice of

v

the peace and the formal criminal justice system in'terms of

meeting the needs of the community will be -discussed later, as

this is an important issue to address in terms of the role of a

community-based justice program. - . | , L
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The role of t justice of the peace 1s not w1thout its

pressures anﬁ‘ﬂTffTCgitTES* In response

a que5t1on, included
in the questlonnalre, with respect to £tk

sources of -
difficulties a jugtieejof the peace may experience in their

work, respondents noted thgt the following were examples of such
-~ . Co . . : ]

problems: .

]

- too much pQEerwork;

- . lack of legal knowledcz and training for justices‘of the

AN

peace; ' ’ o Coe -

-~ the lack of underétanding by the accused of the‘court’

-

proc«zedings; and

+

- alcochol-related problems in the community was -indicated byb

12 of the 15 respondents as being a problem they encountered
‘ . . o - .

in their work. - ~

7
L4

¥
P

In a follow-up discussion with jugtices of the peace 1in

7 -

terms of the problems they encountered, there were some. .

interesting findings. /Two justices of the peace, who happepeg)to

be women, stated that being a female justjice of'the‘peace proved
its difficulties for them in terms of what they felt was a
"sexist" justice system, 1n that they felt 'women were not given

as many opportgn/tles as men to be act1ve justlces of. the peace.

‘-

In add1tion ‘one of these females was natlve Indlan, and she’ a

£

stated that she felt the pressure of being both natlve ‘and a

woman. Furthermore, one justice of the peace stated that:

The justice of the peace faces a role conflict in that
they are expected to be justices of the peace all th
time when they only sit part-time on the bench. Thei
publlc image is at stake here, and how to balance th
justice of the peace role versus the lay petfson role {f

LN
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\*\ : ' . Y r/‘
. a difficult one.’ ‘

respondents felt that robes orn by Justlces of the peace 1n5v'fm”

court were 1mportant in terms of giving respect to their role.

{

As® a justice of the peace in Wh1tehorse stated 1n a follow~- up

. N
e

discussion concé/nlng this questlon' : '“=-\; ‘;v-v S
The 1mportance of the justice of .the peace role 1n\thes
community was enhanced by the 1ntrodhtt10n of robes to
be” worn by the justice of the pedce whenever they are in

cuurt.® : e N

[
’

"This is an interesting perception.- One would speculate that the »

fact that a-justice of the peace is from the community they

would have such respect. Furthermore,‘tHZE;isé;:terestingcinthe\
sense of whetherlor not the justice of the pe v\grogram’is to

be considered an alternative to, or extension bf tﬁe~\ rmal
cr1m1nal justice system One has to ask‘&f it can be an ‘:

[}
3

alternatlve if those 1nd1v1duals who are 1nvoIved “ifr the program'

L 4

wear similar garments to individudls who work in the formal:
system? On the other‘hand‘is the garment relevant in terms oi
the kind of community-based service that these individuyals are
providing for their community. This issue wéll be important to

address and will be returned to later in thehthesis.

Qe

Recruitment, Appointment and Duties of Justices of the Peace in

the Yukon Territory

B

Justices of the peace in the Yukon Territory are recruited
through various procedures. Historically, the R.C.M.P. recruited
] o 3

\wﬁs |




Ky

w

the. justlces (Ontarlo Natlve Council on Justlce, 1982Y Today,

IO R Z S

thlS process has been formalized to some extent and recru1tment

e T

'is a constant process. Justlces appear tB\be recru1ted in
% '
- several ways: through senldr justlces of the’ peace, who re51de

in the commun1t1es,_by the local R,.C.M.P., through a contact in
B i

the criminal justice system; by a judge, by a justlce of the -

peace, through communitykmembers, and through the request of
* someone who is interested.v , ' o : ; \\\
T o E ’ ’ v v : © ol ) ‘ LT

N

According;to the Chief Judge of the Territorial Court o
(1983:2)L the characteristics that are looked for when
recruiting justices '‘of the peace may include the foloning:

Good character, a wealth of common sense, a

well-established notion of fairness, the ability to

_focus on important .facts,. and the precdous, rare

capac1ty to 1mpart1ally evaluate the merits of a problem
- to reach a carefully considered dec151on.

It 1is 1nterestrng to note-that several of these qualities are
similar to the response of the justices~of the peace'with

respect to their perceryed role, specifically Ehe notions of

common sense and falrness in dec151on making. .
L .

N

.

o

As it tands, an-individual who is 1nterested in belng - -

[N
..

trained a; a, justlce of the peace is able to come forth .0 the
Judlcral Courc*l and express their de51re to be tralned At
other,tlmes, they may be’rec0mmendeq‘by one of the above\hoted‘”
sources of referrai. As'nor:d, the community itself can K
,recommend a parthalar 1nd1v1dual who may be a leader in the . °

communlty and who is well respected by community members. In S
[ 1

discussions with two senior justices of the peace in Whitehorse,
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lc1rcumstances where an individual is referred by the comm‘n*fy"

PN . - -
. .o

“one of whom is directly involved in the recruitment of new

Justices of the peace, the issue arose that in those

,_‘\1

' it may be the cdse that this 1nd1v1dual may not necessarily be a

suitable justice of the peace, i the eyes of the Jud1c1al

éOUncil. There may be other individuals in the community who,

wvhile they have not been directly recomnended by the community,

may have qualities which are seen as 1mportant for a jUStlce of

‘the peace. Furthermorey since there is limited sgperv1s1on of
their work and no evaluation of the Justice of the Peace Program

at the~present time, it becomes difficult to assess thesﬁﬁality

of‘the work of the justices of the peacei o R

Since 1985, each justice of- the peace received a' Letter of

“Authorizationrfrom the Chief Judge and the Jud1c1al Counc1l

,&f &

'setting out in detail the specific respon51bilit1es that each

justice of“'the peace is authorized toédarry out (see Appendix
B).)This appointment‘has also been approved by the Yukon
ferritorial Govefnment Accordinglyﬁ'the specific |
riggon51bilit1es of each justice of: the peace can be upgraded

and downgraded in keeping with their level of training,

experience and skill. This system of authorization, according to

" the Chief Judge (1983), enables- a more exacting application of

the follow1ng established polic1es.

1. 'Justices of tne Peace carry out ‘a level of responsibility
egual to thei:7level=of;trainingﬁandgskills.

2. Failure to complete an;annualfthree—day workshop or its

eguivalent results in a redﬁction,of“these‘levels of <

e
b

- 1)
.\

"responsibilites,
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3. Justices of the Peace are not authorized to assume

responsibilities that the senior local justice'of'tnerpeace~454——f

or Chief Judge feel tney are not capable of assuming. -

4i‘.No justice of the peace is pushed beyond the, level of
’responsibility that they feel competent to assume.

A

Thexjustice of the peace program in the Yukon is based on a

three level system:- 1) a justice of the peace 1, beiﬁg the

f\\lowest on the scale with limited powers; 2) a justice of the o
peace 3 1is tne highest on the scale witnvrncreased status;‘and
3) a justice of the peace“f lies in between, Specifically, a
‘justice of the peace 1 has the authority to conduct such matters
as receiving documents from the é.C.M.ﬁ. on certain accuseds
tnat need to be signed; issuing search warrants; and conducting

wedding ceremonies. Also,‘a‘justice of the peace 1 can complete

paperwork arlslng from a c1rcu1t court v1s1t. A ]ustlce of the

peace 2 has the author1ty to conduct the above noted
- proceedings, and can also, sentence upon a guilty plea that

1ncludes a fine not exceedlng $500 00 to 1ncarcerate not in

a
]

excess of 15\days and to conduct uncontested bail hearings. In
comparison, a justigg»of the peace_ﬁ’has,the bowerito conduct
all of the-aboGe and‘has also tne authority to sentence on any
Territorial Act, any summary Federal Act offence where tne,Crown
does not seek a fine in excess of $2,000.00, or a jail term not
in excess of three months, such as impaired driving or essault,
and any by-law. A justice of the peace 3 may aiso conduct
certain family and~juvenile matters, although most of these

matters are deal: with by a Terrltorlal Court Judge.
119
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Thus, different functions performed by a jggtigg of the
' peace in the Yukon as outlined in the Justice ofﬁthe'beéce
"Manual (1983) include the following:

1. swearing informations;

2. issuing search warrants;
V4

3. show cause hearings;

4

. ./ : .
4. taking elections by the accused whether or not the matter 1is

to be heard before a- judge, with or without a jury, or by

. [
the Supreme Court, with or without.a jury; s P

5. hearing.,a trial for less serious matters;

6. sentencing (e.g., of guilty pieas); L \
e N, -

7. hearing civil matters; and

8. hearing juvenile matters.

a
L3

Jﬁrisdiction is the power of the justice‘of'ﬁge peacexij ‘
hear a matter or to také action with respect to matters br0ught‘
before them. The~rule§ of'jurisdiction establish thg conditions
that allow the “justice of the peacé to act and to maintain the

power to act. This jurisdict;pn;is determine by statute and, for

PRy ¢

everg:%?sefva jpsticerof thg peace mgstlensurg thatrthey have
~the brqber,jurisdiction to hear the case. For. example, there‘ére
"certain offences that are not within the jurisdiétgpn of fhe'
‘qutice of the peace. If a justice of the peace does néf want to
hear a certain maf%er, she/he may adjourn the matter to another

justice of the peace, or te the circuit court. This may occur if

the accused is a relative or pers&naI friend. Examples are those

-

.
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cases in which there is any reason to suspect that justice will

not be done, if the justice of the peacess aware of the facts
of the offence, if the offence-involves*the‘justice"of”the”’”*"””

pedace,:Qr someone she/he knows, and if the matter involves a
e . . , : , :
complex legal argument that -the justice of the peace feels ought

‘to be heard by a judge. Several cases were observed in the

=

Justice of the Peace Court in Whitekorse in which the justice of
- ) — ' .

the peace simply adjourned a matter o the Territorial Court due .

[R—

-

:

to the ledal complexities involved.

a

@

In many communities, the ]ustlce off the peace will determlne
when and how often they hold court dependlng on the number of
cases that_they have. In Wh1tehorse, Justice of the Peace Court

is Eeld reqularly, on Mondays asg Thursdays, to deal with by-law

SR ’matters,”docket court, setting of trial dates, show cause

hearings, and other such matters. Sentenc1ng of gu1lty pleas
also takes place, that could 1nvolve charges for 1mpa1red
dr1v1ng offénces, ass ault break and enters, and shopliftlng. if

there is an unrepresented accused, thé justice of the peace_willA

\

~  etther adjourn the matter until Legal Aid SUpplies the accused

with a lawper, if they qualified, or the matter may be adjourned_
¥ . . -
for a few moments so that.the accus®d could consult with the

B, ) . ¥
duty counsel or a native courtworker to obtain advice. It 1is

Y

important to note that the Justice of the Peace Court
proceedings 1n whitehorse are, to a large degree, formal in

" nature. and 51m11ar to the. type of court proceedings’ one would
witness in the Territorial Court in Whitehorse. These‘

proceedings, however, vary depending on the court fac111t1es of

v 121 : -



the community and the legal'services available. As noted,'many

commqﬁltles do not have court fac111t1es, court: reporters ana

clerks, or nat1ve courtworkers and legal services.

While the Justice of the Peace Court may be held regularly
in Whltehorse, thlS is- not necessarlly the- case in the other
cOmmunltles. While some commun;tles such as_Watson Lake may hold
Justice of the-Court once weekly and Dawson City bi-weekly,
otheg communities may only hold court when there is a need thuSﬂ
one reason gor thellow number of act1ve justices of the peace.L

It is often the case that matters will be adjourned over to the

next circuit court visit to the community. Cases may:also be

. adjourned because the accused requeStha lawyer, who must come

from Whitehorae: The Justice of the Peace Court in communities

out'side Whitehorse may not have a court reporter, or a tourt

-

A

clerk, thus, the justice of the peace may have to keep a record

of the proceedlngs. This means that there may be an abundance of”

paperwork for the justice of the peace to complete.

One of the more critical issues that was raised with respect.
to the recruitment of justices of the peace in the Yukon is the
need to recruit more native justices of the peace. This is very

important due to the fact that there are a large number of

native people appearing before the courts. As one justice of the

‘peace noted:

There is a high recidivism rate, especially for natives,
and a large number of fine defaults), with alcohol
playing a predominant role in much of the crime.

In addition, the researcher was told.hy a native justice of the-

-
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raises. 1nterest1ng questlons as to the Justice of the é@ace

" recruitment and appointment of justlces of the peace do not\

-

. ’ - LA . e | . . .
peace, "There .1s a néed for increased recruitment of natives to

: e v -
take care of their own". e N

One of the 1ssues highlighted throughout ‘the dlscu5510n of -

justice of the peace recruitment and app01ntment is &hat it N

N

Program in the Yukon be;ng an extension of the formal cLiminaI
LI ’ ) \
justice system. It is 51gn1f1cant for example, that the\

ﬁécessarily come from the communities, and that the powers of e

K3 ' :
“justice of the peace are .similar to those of agents of the

existing criminal justice system. This raises the issue of

’yhether the justices of the peace are meeting the needs of the’

- commuaity or the needs of the formal criminal justice system? If

a program is to be "community-based", it would seem to a certéih
extent that it should be;reflective of the needs of the

community. On the other hand one could speculate that the ,

‘justice of the peace by using_community members is providing a

service to the community which would meet the criminal justice »
needs of the communlty in try1ng to’ deal with crime problems.
These "issues w1ll be returned to 1n the conclusion of thlS

thesis,

S,
*

Ttaining of Justices of the Peace in thequkoh Territory

L) v
)

‘Training of the justices of the peace in the Yukon Territory

is provided through a variety of mechanisms. There is on-the-job

training, assistance provided by judges, training by lawyers and

123 .
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senior justlces ot Ehe*ﬁeace, and conferences. These conferences_ '
,/‘"'\ :

/conferences prov1de training for new justlces ‘as well as

prov1dlng ‘experienced justices- w1th'new legal information and
materials. As of 1985, one conferencevwés usually held for all
the justices, another for each level of authority. Due to low
attendance, the jusgices of’the neace levelelZ and 3 may often
meetvtogether,‘eﬁpecially if there afe se?egai‘candidates within
the group of the”justiEeS of the peace level 2) who will |
eventually be éiven the status ef a justice of the peace level

3. According to a senior justice of the peace in Whitehorse, the -

E

training itself is "practicnm—oriented“, normally lasting
approximately 16 hours. The 16 hour program consists of two

hour's theory and 14 hours involve practhai*errcises such as

mock trials, videos and relevant scenarios. {The judges may

s

provide the training for the larger conferences while lawyers'

Al

will assist with the smaller groups.

Throughout the conferences, the jnsfises will attend
minifCOUrses‘on various court procedures and lay—related
matters. These may include courses on warrants, the role of the
_justice of the peace, the principles of Sentencing,’end the
responsibilitiee‘of a justice of the peace in the community.

They may also attend workshops on mediation and diversion.

1

Tra1n1ng is also prov1ded by the judges when they are on

13

circuit court visits to the various commun1t1es. For examble

the practice of substituting justices of the peace for court

- ' : .24 - ‘\



‘clerks durlng the court proceed1ngs prov1des a mechanlsm for the

.ijUStlceS of the peace_to learn more about courtwprocedures( The

judges'are-also availab%e'to-provide'advice to thétjustiees\of

the-peace on any matters, which they,mayfquestion. As noted

- . 13 3 | i ’ . . &
earljer, senior justices from Wh1tehorse may travel to certain

‘e \

'commun1t1es to assist local justlces of the peace w1th questaons

or pro blems they may be exper1enc1ng Such a551stance could be

extended to prov1d1ng follow up- tra1n1ng to the conferences that
j i . . = . /‘
the }ustlces of the peacekmust attend. ) '

\
Nt

According to the justices of the peace“gho respondedito the

guestionnaire, there was no consistency in thetype of training

\ . PR
at - -

. received; nor any follow—dp to“énalyze if the traininé received

: o e .. ' ‘ g
was sufficient. A formalized training program seems to be_

&needed‘ perhaps in'the formfof a course that would beﬁ@ffered

through the local colfege. The Yukon PUbllC Legal Education

Y

‘Assoc1at;~n has expressed considerable interest in developing

‘and 1@plement1ng such a course in cooperation with the college.

A course could be used not only for justlces of: the peace, but

also‘for‘tgalnlng mediators, dlvers;on committee members, and

v

native courtworkers. This would be an intense course, and.would

‘include a viriéty'of'training techniques such as roie-playing,

il

workshops, m ot court,\and materlals on .the cr1m1nal ‘justice

system Tests could-be. conducted that would be included to
- ’«k
review the knowledge of experlenced justlces of the peace., - Thls“

in turn could prov1de a method of evaluatlon._Thls is badly -~

“needed. As one senior ]ust1ce of the peace noted to the

e
researcher durlng a dlscu551on on the 1ssues ralsed concernlng

.y
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X 4 e I el - . A
recruitment and trafning: "It is very hard t@*get rid.of a
' . ED :
Justlce of the peace’ once they are app01nted some feel 1t 1s a
™~ o Ty

E

p051tlon for life, an honorary position".

The amount of legal knowledge wh1ch is 1ncluded within the

tralnlng of the justices of the peace seems to be a debatable
1ssue Whlle, on the one hand cerEaln aspects of law and
lanreLated matterstare importantﬁfor the justice of the peace
‘to know, there is a”fair<amount of law that—a justieerof the

£

peace Wlll never have to deal w1th in court. It may be both

 beyond their ]UIISdlctlon and\authorlty. Nevertheless, the lack

of certain facts of law, or rules of evidence, may prove to be a

hindrance. When the/researcher asked a sample of lawyers who had

i

matters trought before the Justice of the Peace Court in f

Whitehorse, what they thought was suitable .in terms of the]legal_

 knowledge a justice of the peace should know, it’'was indicated

by these‘lawyers»that it:was very difficult to find a medium

~ﬁoint as to ﬁ%w muck law-the justices should be:traifed to

krow.? If theijustice has.a limited amount of legal knowledge,
it may make it difficult for a %awyer‘to raise a particular

issue concerning a fact, or rule :of law. One could speculate

h, ifﬂthey have too much legal kﬁowledge, they may no

e cons1dered a community- based justlce program, rather

-

an extens1on of the formal cr1m1naJ justlce system.

What seemed to be the method used to cope yith_thisappoblem

&

' was the justice of the peace-adjourning a matter for a few

miputes‘while‘he/she consulted the approﬁriate reference or
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discussed the matter &ith_a judge. One lawyer indicated that to

assist a jUStice of the peace, lawyers could take the time to

explaln a certaln fact of law or to explain a particular concepg
‘J

T
to the justlce of the peace.10 While this may be the preferred

method in Whif’horse where resources are available, it may be

difficult for the justices who reside in. the cqmmunlties outside

a
o<

Whitehorse where there 1s¥a 1ack bf resources. _
'The\reasoning behind ‘the lack.of legal kq&?&edgelt;aining

for the justices of the peace seems in’ part reflective of the o

philosophy of the prdgram: justices‘ofﬁZhe peace should utilize

t

their common .sense. rather than-legal knowledge_when'they conduct
court matters. As the Chief Judge of the Territorial Court

¢(1983:5) stated: "...the primary wdrking tools of the Justice of

the Peacé'Court are common sense and fairness". ThlS sentiment
was agreed upon by those justices who responded to the

questionnaire. Two thirds of ‘the respondents agreed with the

T

statement. that justices of- the peace should Utilize their common

sense rather than legal>knonieqp in their role'as a justice of ‘
the peace. One could speculate that thlS, in additlon to the
extensive. knowledge of the’ community that just1ce of the peace-

would have, are important qualities of the program 1in terms of

it“being based within’the community and encouraging community‘R

=

participation. . , ‘ N R

. . m
U : .

N 5 ' N e

5 [

There are several recommehdations to be made w1th respedt to
/1

l

the tra1n1ng of the justlces oﬁ the peace, the first of which

as noted earlier, is the importance of consistency in training.

-
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This wouid include having a requiréd course,vhaving lawyers as

tutors, hav1ng senior justices of the peace travel to the local

Y -

' ebmmdnitles to provide follow—up tra1n1ng, and methods of'

~
I

evaluation and supervision.
. ' |

-As noted, there is also a need~tﬁ recruit more native people
- . _ ] 5 _ o
to be trained justices qf the peace‘iThis would be in addltlon
i

to cross- cultural tra1n1ng for all jUStlceS of the pehce As

: noted by Bill (1984:21) many of the 1nd1v1duals comlng before
the courts 1n the Yukon are native qndlan, and there are few
;atrve justices of the peace proportionate to these numbers.’
There needs to be a better understaﬁaing and awareness of the
needs of the native- people, as- we&l as a full understandlng‘pf
the differences between the cultures because most of the

communities in the Yukoh have native and nen-native populations, N

it
2N I
as .

- / i | L
Native input is needed in/&erms of any further development

of the justice of the peace p&ogram. If there is no such inpgt
the justice of the peace program in the Yukon Territory may be
perceived by native‘members‘of the communities as a "white"

community-based justice program-that is not necessarily meeting
=
o

C O ) L A e A

the needs of the native members of/the community.

e

| An Empgrtant cbmponéht pf”the training of the justices of
the peace*ie the amount of fraining that is provided to the
jUSthES who llve in communltles outside Whltehorse. Rather than
the majority of tra1n1ng belng prov1ded in Whltehprse, it is

very important that tralnlng occur in the community where the

tralnee resides. The court fac111t1es and services available in
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' Wh%@ehofbe.are very different compared to the facilities and

. Py . : PP e . -
services available in the majority of communities—in *he Yukon.

It would seem ‘the appropridte setting to trafﬁ'cdmmunity
 jUSt1CeS of the peace’ yould be in- the sett1ng where he/she would

be holdlng court I1f a program is toﬁbe "communlty-baséﬂ", it -
& - - :
would seem appropriate that the traﬁhlng be reflective of this.

g 4

e
)

It has been suggested that the Yukon Public Legal Education

Association could provide assistance with the training of )

)

w;juStiees who live in communifies oﬁtside Whitehorse by -
coordinating local'worﬁshops and mini—conferences for the
justices who reside”in the community. By u51ng thlS method of
tfaiq&ng, justlces would recelve the type of tra1n1ng reflect1ve

of thé'faqllltles and resources that they have to work. Training
,sh0uld’be;broVided on‘a regulér,basis, s; that the local
justices of the peacevrecelve ‘more superv151on and feedback to
'meet the1r 1nd1v1dual tra1n1ng requlrehents. . ‘
" As noted earliet, one of the most'impertant tigéingg of‘this\
'1nqu1ry was tka low number of actyve'justlbes o the peéée who

were actually actlve in terms of conductlng cou.t matters. This
is not due to the small number pf 1nd1v1deels whe are justices
of the peace.'As preViouslygnoteﬂw\iecruitment justices of the
~peace 1is a eontinuous activity. One'eﬁ the problems seems to be
that there are so few justicee whgﬂh;ye the authority arjd1

jurisdiction to deal with the various matters that come before

their courts.
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A resolution' to this problem, whlch was suggested to the
'

i

researcher, wouldvlnvolve a‘recategorJZatlon»of"E e status of
the justices of the~peace accordigg t&\the amount of training-
they had received. Instead of having;only three leveIsfof
authority, justices of the peace would have their authority
increaséo according to the}training.modules that tney had

1completed.‘The more modules completed,'the more authority the

C]

'ﬁusﬁﬁde of the,peace vould have. Such a method of"training could

provide the consistency in training that is needed, and would
enable those justices nho wished, to have their authority .

increased to be able to do so without possibly having to wait
.years for the appointment. Such modulesfcould also be updated

and revised accordingly and could be available for distribution

to those justices who reside outside Whitehorse.'': ) .

Whlle the above redommendatlogg with resbeaglto the tra1n1ng

—_

of nhe justlces of the peace may seem bureaucratlc in nature,
they are important in terms of the need to increase the number

of justices of the peace in the Yukon who are active. This is’

especially true for the communities outside Whitehorse. A
dilemma arises, however, as to how bureaucratic such a program
- may become in terms of the‘recruitment training, and

1

supervision and the legal knowledge and procedural. knowledge
that they should have if their program is communltyﬁbased and
respon51ve to the needs of the community. What may be more
important, however, is‘the lack of training consistenty\anﬂ

follow=up, the lack of‘cross-cultural training, and the lack of

~community input in terms of overall effectiveness of the program

\
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. from an operational level. If'a priority of a program such as

the -justice of the peace program is to respond to the needs of

the ccmmunlty and to 1nccrporate\communlty.lnput at the
operation level, then such‘recommendations concerning
community4based;training would seem to be necessary for.the
continued operation of the program. This would begin with the

necessity of increasing the number of individuals who are -active
I .
as justlceSﬁpf the peace in the communltles. For at the present —~

they seemwto be an under ut1llzed resource., In addition, thlS

N

would mean prov1d1ng the cOmmunlty justices of the peace w1th

the ‘tesources needed to perrorm their duties, and prov1d1ng
\

community members the opportunlty to dEylse their own solutions
S , 8 «

to problems with the community sﬁch.as thrpugh mediation,

l . ) ' N
AN

N

Remuneration

N

The remuneration received by justices of the peace in the

.
N

Yukon Terrltory var1es con51derably, dependlng both on\the
status and length of time as a justlce of the peace. On the
basrs of responses to the~questronna1re in 1984, there is a\
sitting fee for the first hour of $25.00, and $20.00 fcr each\y
hour follow1ng An honorarlum21s also received, this also \\
depending on the status ‘of the‘partlcﬁldr justlce and this \
varies from $200 00 to $400.00. The payment of this varies, . N
recorded monthly or yearly, depending on howAmuch_court tim€ the
justice of the peace -has. At least one third of the respondents
noted that the lack of propervremuneration was a source of

l?_v.

dissatisfaction to them in their role as a justice of the peace.
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dlssati?faqtion tortHem in their role as a justice of the peace.
/ g 0y . -
\\Lnxg:;gifow up | discussion concerning the quest1on of T

~ e

‘remuneration, a justice of‘the peace in whitehorse stated that

remuneratlon needed to be 1ncreased to make the t1me spent by

~the justlces, ;Q performlng the1r dutles more worthwhlle.
‘;‘g\’qr

ThlS is no doubt true with respECt to the large amounts of N

paperwork with which aijustlce.has.to cope. There is some kﬁfﬁ*\\\\>
‘ fundlng available to pay for the expenses incurred by justices .
| X the peace when they travel to. Whltehorse for training
_conferences -and for the senior justlces of the peace who are 5
1nvolved in the tra1n1ng programs, but little fundlng seems to
'°kbe avallable to assist the justices of the peace with their

duties.

It was also noted by this”justice of the peace that by
having increased remuneratlon the justices of the peace could be
asked to provide additional services. For examrie, a551st1ng in
mediations, recruiting new justices, and a551st1ng with the
’development of training programs and legal education programs
for community membersr.f3 By having a monetary reward, it would
be hoped that justices of the peace would become involved in
‘sueh initiatives rather than devoting even more voiunteer hours
of their time. | R ‘ i | -/

It should be noted, though, that increased remuneration may
not intrease‘the effectiveness of a program on the operational
level. If the»justices of the peace are to be seen as an |

extension of the formal}criminal justice system then,
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remuneration is certainly an issue. If, however, the jusEice of

the peacé program is bassd on tﬁerprémiserofibeing -
commuﬂity-baséd; incorporéting as many community members as
possible in'its implementation, one has to.question the}
rationale for paying people to perform a comm:;Y?y\serviée. One
can understand the need for a monetary reward if an individual
_is putting-a lot of volunteer hours into their work. This is
especially so-if there is an ever abundaﬁce of paperwerk.
However, if this position in the community becomes a "career" in

the criminal justice system, then the program does, indeed,

-

’becqmeﬁan extension of the criminal justice system. It would

seem that the justice of the peace program in the Yukon

-

Territory is movingr towards this category.

Sentencing

~

An important function of the role of the justice of the
peace is in the sentencing of offences. For the most?bart, the
justices of the péace only sentence for gﬁilty pleas for less
‘serious dffenées,‘including summary convictiors, territorial
offences, 'and local by-laws. Those justices of the peace who
have such a status were outlined in Appendi£ B. The f?ct,
howevér, that a justice of the peace does have such poyéfs'tends
to impose certain challengeswfor individuals who have never been

in such a position of decision-making.
.

In the Justice of the Peace Manual (19§3:J-2), the following

factors are considered guidelines -to assisﬂ the justices of the
, | .

- \\‘
i
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peace in‘respohding to challenges which are encountered in

sentencing: common sense, equality before the law, the ability

to be fair, acting without hatred or prejudice, -considering all

N . A
factors and the understanding that every case is important.

Noticeably absent from this list, is any reference to any
form of "traditional" justice, such as incorporating traditional
native values and customs in séntencihg.‘“ This is important to
consider since, .as noted, there are many native people coming

befdﬁe the Justice of the Peace Courts in the Yukon.

incleed within the guestionnaire distributed to the
justices of the peace, was a guestion directed towards the
‘importance of various factors when considering a particulan
disposition. The justices were requested to assign how important
they felt‘particular_factors were with respect to their
sentenciég; While it is important to note that the justices had
various levels of experience and authority as justices, several

<

important findings should be discussed.

All the respshfeﬁts considered to be important, the age of
the accused, prior‘record, Seriousness of the offence, T
circumstances, deterrence of the offender and community,
rehabilitation, recommendations by criminal justices agents,
such as.social workers and native courtworkers, and pusishment.
‘It was also interesting to note that the justicss felt that
consideration of the wishes of the family were also important,

as well as restitution to the victim.
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One of . the most interestkng findings was the responsesk

concernlng how 1mportant commun1ty knowledge and att1tudes

*

toward the of fence were when cons1der1ng a dlspos1t1on. Ten ' A

justices of the peace cons1deredeth1s to be of moderate

. ’[‘ r . 3
importance. In response to a'questioXConoerning how important

-

community input is in relat1on to the dec1s1ons made” in the

o

Justice of the Peace Court, two thirds of the respondents stated
_that it was of importance. In response to the question how

important is that the decisions made by the justice of the peaoe
& .
reflect the concerns and feel1ngs of the communlty, 13 of the 15

e

respondents stated that 1t was of 1mportance. LN

The notion that knowledge of théicommunityﬂand inppt from
/

the community assists in sentencing considerations was also
diScussedlby Bill (1984) in her analysis of the delivery of
justidﬁ services in the Yukon. Bill (#984:3) notes: .

In ‘some communities the Justice of the Reace Court is
hel& in h1gher regard than the circuit court because of
it's cons1stency and the fact that the justice of the
peac% is a member of the communlty

This coulﬂ be the result of the justicé of the peace hav1ng more

5

\ . |
knowledge qf community values and sentiments.

\\ ‘
While this may or may not necessarily be true in a community

@

v

as large as wnitehorse, in a community such as Watson Lake, it
was. stated by the probation officer that in her view:
1\ Al “

...the justice of the peace does sentence more severely
than the judge but at the same time the justice of\ the
peace will attempt to rehabilitate the accused andiwill
try to sentence according to the needs of the accused.
This in part is due to the knowledge that the justige of
the peace has 'of the community members who come before
the courts.,'S A\

k)
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This probation officer felt that the Justice of the peace

sentenced severely for particular types of offences such as
impaired driving that occurred gquite frequently-in,this

community. ' N

In its study of the Justice of the Peace Program invthe
Yukon, the Ontario Native Counc11 ‘on Justice (1982) noted that
there were sentenc1ng disparities between ]USthES of the peace
and. judges. This was reflected in the observation that justices
of the peace level 2 handed down toughér sentences ‘than the

circuif court judges (Ontario Native Council on Justice, 1982).

In an attempt to review the sentencing by. the justices, they
were requested to complete a sentencing digest;‘recording the

reasons why they gave out particular sentences. As ofv1984, this

+

had not proven to be very successful.

One of the more interesting findings is the notion that the

4

justices reflect the sentiments of the community in sentencing.
One could speculate that community sentiments towards a
particular offence become somewhat difficult to assess in:those -

. smaller communities where the members of the commqgity have

previous knowledge of the offender, the background»of the
- \\
‘ offence, and other such circumstances 1nfluencing their reaction

®0 a particular case. As one justice of the peace noted in the

°questionnaire: "...if the community perceives-a particular
individual as a threat to the community the justice is made
, S

1

aware of this sentiment”.
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It is interesting to add that while on a visit to a

community out51de Whitehorse, the researcher had the opportunity

~to talk to several community members who were yaiting for court”
‘toobegin. of the people spoken with, over half indicated that

they felt that the justice of the peace whotpresided over most!

of the matters in their communitf, did giveiout sentences

harsher than the circuit cqurtvSudges. When asked'why this may

- be so0, there was a consensus that such offences as impaired

driving and assaults, which occurred qulte frequentiy in-their

community, were perceived as serious by community members, and

more harsher sentences were imposed in an att®mpt tc deal with

these prohlems. In reviewing.the court docketsrfrom the‘st ice

of the Peace Court in Watson’ﬁake, it was;foundfthatﬁduring he(
period March 3 to June 28 1984, Justice of the Peaceégourt W,
" held 10 times. Of all the charges brought before the justice

the peace, 42 of the total were. impaired driVing,charges,,while

11 were for assault,charges.

"It is difricult to state that such responses are
representative of”the whole community. However, they do raise an
important issue Thatfis how does the community perceives the
justice ‘of the peace. For example, “is" the\qustice of the peace
seen as a "judge ; This, it seems, depends'on the 51zé¢ofathe
community and the relationship that the jdstice of the peace has
with the community As noted above, the majority of respondents
to the qqestionnaire noted ‘the importance of reflecting the
concerns_and'feelings of the community in their sentencing. The
issue in terms of the justice of the peace program being a

J |
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‘community based program, is hom?the justice of the peace

assesses the sentiments of the community members, taking into

O A,—i e

account the various groups w1thrn the community. For example,5

both native and non-native members of the community.

L3

The types of dispositions a juetice of the peace may impose
depends, to a large extent, on the avaiiability'of'services‘in
the community. As stated, many communities do not have extensive

social.and alcohol services. Thus, there are few ‘choices for-

‘referral. Whitehorse has an abundance of social services,_

alcohol and drug serv1ces, as well as legal services, ’mental
health services, and serv1ces for battered women. In her.
observatione of ‘the serv1ces‘ava11able>1n Yukon communities,
Bill (1984) noted that.there was a lack of social services from‘
which to draw uponzfor sentencing alternatives to jail. She
noted the high recidivism rate, especially for native_Indians,

specifically for young males with alcohol playin§ a predominant

role in many of their crimes.‘There is an obvious need for the

communities to ‘take on -a more respon51ble role in providing such
services and alternatlves..Kimmerly (1980:17),gave an example of

such importance of community participation in sentencing. An

of fender was given a probation order which required him to trap

outside the 0ld Crow townsite. In this case, the sentence of

"banishment", was arrived at: "...aftg@_diécnssion with the

¥ "j

chief and the band council", and was agreed to by tﬁevcéuft

(Kimmerly, 1980:17).
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Communlty members themselves codld prov1de\alternat1ves for

the jUStlceS to use. Examples m1ght 1nclude adult d1ver51on

| programs, or hav1ng para- legal serv1ces based in the communltles

@

to- assist those'accuseds who wish legal*adv1ce rather thanu
S

ﬂ,appearlng before the justlce of the peace w1thout a lawyer In

» S

¥

addltlon, haV1ng public legal ‘education programs for thei;
commun1t1es, that could be - prov1ded by. the Yukon PUbllC Legal
Education Assgclatlon, could increase the knowledge of community
members with respect to‘law~related matters,éand'could'7""“?;f'm’
fac111tate communlty 1nvolvement 1nrrespond1ng to the problems

~w1th1n the communlty

Conclusion

~ As the above resultsuindicaté‘ the Justice of the Peace
Program in the Yukon has both advantages and dlsadvantages. e
Several of these areﬁlmportant to note 1in relatlon to the »‘41
f1nd1ngs of this study. In addltlon, a reVIEWfof some of the |
ldrecommendations cited asrimportagt”byrjustices‘of'the pmace,
with respect to theﬂtraining, recruitment, jurisdiction?aﬁif
remuneratfob of justices of the peaCefnowsneed to be |

'h1ghllghted

Local input is oné advantage for hav1ng a justlce of the
pgace program. It is seen as cruc1al ‘that local communlty
embers sit as jUStlceS of the peace and that they 1mpart"‘

community. values, conCerns and needs into the cr1m1nal justlce

system Of course, as suggested by the researcher s f1nd1ngs,

\x
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the d1ff1culty arlses as to which community group is the most

outspo&en 1n terms of needs ‘and values, and how does a justice

of éhe éeace 1mpart" some values and not others without
k, - - ;
becomrng 1nvolved in g conﬁi;zﬁ, espec1ally uf the program is to:

N —

% be "comhun ty-based". |
’ : a3
- . ‘- '

Xnother advantage is the equality:in the‘delivery of justice

— N . G . . ‘ )
servLces {Stuart, 1983¢1). Phis is v1tal in terms of the
- N
communltles outside Whitehorse where the Justlce of the Peace

Court 1s the only court avallable and 1s, thus, prov1ded w1th

the task of ensurlng the legal rights of the accused A local

ok

\
Justlce of the peace 1s‘supposed to ensure that there is

, immediate access to'thercourt wh1le affordlng the. protect1on of

Ll ' LEN

qarompt court responses to the cr1me (Stuart 1983:1). As found,

e

thlS may be d1ff1cult for those communltles ‘who do not have the

. advantages of res1dent lawyers and legal aid. The local 3ust1ces
of the peace may have to adJourn certain matters to the next
7
circuit court visit so that 1nd1v1duals are able to receive

%

‘/-«legal services. This mag delay i‘case for weeks at a time,
a /

‘ - » |
\‘ » K . v : A‘J . 3
While the Justice.of the Peace Court may enhance the quality

oy s

s ‘ : ;5 : - oL
. dﬁ the delivery of'legaf,serv1ces and reduces the cost of the

3,

del1very of legal serv1ces by reduc1ng the length of tlme that

-~ ﬂx

the - c1rcu1t court spends 1n»the commun1ty, it is also true thatA

communltles do not have natlve courtworkers and lawyers to

Ce

assist defendantsawho are com1ng before the courts. Adjourn1ng

- ‘_\

matters to the next circuit court visit does not necessarlly

speed the response to the—crime. While the use of justlces of

&
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E resougce in many communities.

-of the peace with respec% to their role in the community# These

"accused and the community té use and the lack of understanding

dissatisfaction.QOn the other hand one active justice of the
”rpeace stated‘in the questionnaire that their job: "limited one's

~community involvements and activities that one enjoyed prior to

Al

3

.

the peace may be cost effective in comparison to paying the

]

—

salaries of a Judge, the justices seem to be under utilized as a

PR

-

fhere were a variety of sourcés‘of satisfaction thét those
justicesof the’peace,who respondedrto the questionnaire felt
towards their role ‘as a justice'of'the peace. Some of these
included: performinéyweddings; involvement in training, helping
the community, respect from the townspeople and giving a break
topyoung offenders. In addition, being‘able to provide mediation i
services and "acting as en‘adviser"'in their-role,,helping the
community solve its problems and the feeling of‘providing
soéietel~service to the comEUnity vere also seen‘as\importént_in

terms of the ro;e of the justice of the peace.'

»\.z

’ - Ay

In additiqn to these sources of satisfaction, there were™

also major sources of dissatisfaction expressed by ‘the justices

included: .lack of legal training, lack of proper remuneration,
persoifal lifepdisruption,'disorganization of system and time

delays, the lack of native courtworkers and resources for the

by the accused of the court proced res. One justice of the peace

added that not being able to sit was a major source of ‘ . o
- .

appointment™. ~
:\_/ "
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It is interesting to note that in follow-up disqussions with

]

justices of the peace concerning these sources of

vdissatisfaotion two justices of the peace in Whitehorse added

that rot having court duty-was a source of dissatisfaction, to
the p01nt that they no longer wanted to be justlces of the
peace. In a conversatlon with a justlce)of the peace from 0ld

Crow, who had had limited experlence on\the bench She stated

that not hav1ng the authorlty to deal with certaln matters

coming before the court was frustratlng to her.
\

Recommendations were suggested byuthe respondents which

included the neged for mOfe~consistent*tﬁaining, including

~training in home communities, an increase in salary,

communication and mediation skills, territorial jurlsdlctlon

(e.qg., 1ncreased authorlty to be able to deal with more serious

\ 1

matters), and more native participation in terms of having more

% &

native justices of the peace.

One of the most interesting recommendations proposed was
directed towards the recruitment of individuals to become
justices of the peace. This particular justice felt that there

was a need for: "...community board approval of those recruited
- L_J - .

to be fustices of the peace". This, in terms the justice of the

peace program being ai"community4oased" program, has serious
implicationé. It has been discuesed that one of tne most
important components of a“oommunity—baéed program is the need
for community involvement in the development and i?plementation

of the program itself. In terms of the justice of the~peace
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-program,. this would rnclude communlty justices of the peace.

~

/—\1

\f~\7c::7*<§

A
\l
\\

While recommeﬂdatrons of the community are Impoftant 1n terms of

77777 & _— —_— —— —_— /'/
recru1t1ng justlces of the peace in the Yukon,.it i d&ffreult

to assess whether this is a priority 1n the present operat1on “of

the program.
-

One of the most important lessons learned from the earlier

E

d1scuss1on of the qualities of communltyn”“”“””

is the need for communlty 1nput and part1c1patlon in the actual
development and 1mplementat1on of such a program. In add1t1on
there Yere.the 1ssues of accountability, autonomy, and |

relationship of the community "to the formal'criminal justlce

‘

system, and the degree of formal1ty of the program After all,

"~ who ds the program to be accountable7 The ¢ommunity or the .

criminal justice syStem7 How autonomous is the program to be in

4

terms of the relatlonshlp to the formal ]ustloe system7 Flnally['

one has to ask how reflective. is this program of the needs and

rd

—

values of the community members7 Is there a Cross- representat1on‘

#l

of communlty ‘members involved 1n the program7 Is the program

using its commun1ty members to the fullest extent?

- s
On the basis of this inquiry as to whethetr or not the

‘justice of the peace program in the Yukon Territory is a

s - LT . * ' -

communlty-based justice program, it would seem that this program

illystrates many complexities. These include the-pessibility of
a program that had the intention of being community-based.

through the incorporation of community input, becomlng a

‘X

formalized exten51on of the cr1m1nal justice system or the

«
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government in terms of the selection process of justlces of the

— ! ] N - ‘7,,
‘ peace.

ks

Rather thanrbeing an alternative to the criminal justice
. P
‘'system, the justice of the peace program in the Yukon could be

viewed as an extension of the formal court system that was
designed to improve justice delivery at the community level . ,

incorporating community members as justices of the peace. While

S —
e e,
T ot

the-program.may be based w1th1n the communltyJ itsfmandate, o

. training, remuneration, authorlzatlon and supervision are.

s rpprovided, not by the community, but by the formal cr1minal

foee e

* ~ . Jjustice system.-

The concluding chapter wili discuss the implications of ,

- these findings in terms of the relative effectiveness of‘a
program that is prov1d1ng a service to community members, wh11e
1ncorporat1ng community part1c1patlon in the dellvery of ]ustlce
services., It w111 discuss the findings regarding the 1ssues
which ha;e been raised in this thesis with respect to the
reqUirements of a community-based justice program. and the
complexities hgvolved in the development and 1mplementation of

.7 "community-based" programs . For example, if a program is not in
the'truest sense,"community-based", should we preclude that the
program will be ineffective in terms of not providing a service
to the community, though 12{15 not 1nvolv1ng community members

in the delivery of serv1ce§ or responding to the needs and

problems of the commun1ty7 What if the community does not have

@\
the leadership, résources, or interests. in developing
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L)

alternatives to the criminal justice system}'but still desireS‘ ®

an alternative-to the circuit ooort efsteméfln‘such eommunities
the lay justlce of the peace program (as an exten51on of the
formal crlmlnal justlce system) ‘may be the type ‘of program that
could provide the requlred serv1ces, whlle, at the same t1me,'
still be1ng based in the communlty in a;‘effort/ﬁo 1mprove the
‘local dellvery of justlce serv1ces. ThlS is an 1mportan%—assue
Qne cannot presume that-every community has the resources and

‘ bommunity,débelopment.capahfﬁifies‘to be able-to develop and
v1mplement a community justice program As Gerber (1977:8)
discusses, personal resources and the potent1al to develop are

important communlty characteristics. It is fea51ble to erEnd

~this capability to the successful development of communlty sed

S
Sree . o~

justice programs. E ‘ - \

e
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NOTES S

#

- -

. - - - S

The law in early mining camps, whereby "justice" was usually
dispenced with at the miners' meetings of compIa1nt§ ‘which ™
were made to the local . magistrates who were usually the
police (Ogilvie, 1913:261). , - \

A\

‘Several justlces of the. peace are always "on call", and are

available for 51gn1ng warrants, informations, and conduct\ng
wedding ceremonies.

At no point dld the researcher 1ntend this study te be an’
evaluation of the "success" of the Justice of the Peace
Program of the Yukon. Rather, this study is descriptive in
nature, prov1d1ng useful informatiqon on the complexities
involved in the development and implementatior of community
justice programs. As a. "southerner", . the researcher did not
feel it was her perogatlve to evaluate the program w1th1n
the given time period. i
It is also to be noted that the summer months in the Yukon
is a time when individuals are on holidays. Thus it was

.difficult to contact many respondents.

Justice of the Peace Court in Whitehorse is held regularly
each week on Mondays and Thursdays. Justices are also
available to deal w1th\any unexpected matters such as

observations took place during”the Summer of 1984, as did «
the distribution of the questionnaire. The SummerL'1985 was

“ primarily devoted to exploring the various other

community-based justice programs such as mediation and
diversion and follow up research on the justice of the peace
program. .

\‘

Interv1ew with Roger Kimmerly, Lawyer, presently Minister of
Justice, Government of Yukon, 6 July, 1984. A

Follow-up discussion concerning responses to the

~ questionnaire with Sande Copeland who at this time was a

justice of the peace in Whitehorse, Yukon Territory, 15
June, 1984.

Interview with Bill Thomson, Justice of the Peace,
Whitehorse, Yukon, 24 Junly, 1984,

A sample consisted of five lawyers who had extensive - ,

' experience in the Justice of the Peace Court, (Thursday,

June 21, 1984). Thursdays in Justice of the Peace Court in
Whitehorse were usually set aside for sentencing. :

0. Discussion with Lynn Gaudet, who at this period in time was

146

warrants or show cause hearlngs. The majority of court R



13.

14,

" Interview with John Wright, Justice of the Peace|,

- Ibid. S ‘ | \

4
A

a lawyer-who hdd been involved in the training of. justices
of the peace, and was concerngdmﬂ1Lh4needed41mpxanements
{un-recorded date), and is now Program Manager} for the Yukon '
Public Legal mc1cat10n Association and has recéntly been

appointed as a member of the Judicial Council . {(November, .
1985) . : !

¥

Ibid. | : \

Whitehorse, Yukon, 24 July, 1984.

)
For further readings on the role .of traditional justice,
consult: Grant, Peter, "Role of Traditional Law 1in
Contemporary Cases", Canada Legal Aid Bulletin, Special
Issue, 5, 2-3. (April-July, 1982):107; Jefferson, Christie.
Conguest by Law: A Betrayal of Justice, (unpubllshéd )
manuscript); and Graburn, Nelson, H.H. "Eskimo Law in Light
of Self and Group Interest", Law and Society, 4, 1 tAugust
1969) :45, . ‘ N : \

1

o Coa : . . Vo
Interview with Sharon Caouette, Probation Officer, Watson
Lake, Yukon, 24 July, 1984. :

1
. \
'

A total of 11 of the 15 respondents answered 'Yes' to|the

-question of whether or not they enjoyed their role as\a

justice of the peace in the Yukon.

*
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% CHAPTER VI .

CONCLUSION .

As stated in the introduction, the purpose of this thesis
s . . - - T '
was to present the issues relevant to the development, .
implemeﬁtation, and delivery of communi{y—based justice programs
to native and northern communities and to critically assess such
proérams. Examples were provided of such programs including an

analysis of a specific program operating in the Yukon Territory,

namely, the Justice of the Peace Program.

Throughout this discussiqn, it h;s become evident th@f the
term "commppity" and "community—babed"“juétice progréms are very
problematic, the concepts are not developed ih'the iiterature
and are far .from clear. For example, it has Peen noted that it

- is at times very difficult to perceive who exactly is the

-

b o .
"community", and what the "community" needs are. that a program

. - ¢ L
is supposed to attempt to meet. Furthermore, who is to say what -
these needs are: the community or the formal criminal justice

-.system? : : -
7 o .

In terms of the development,of'such programs foH native and
northern communities, it was noted that the;;"are various
difficultiés eﬁcoUntered by such communitiesvin terms of the
delivery ‘of justice services. For example, the lack of commuﬁity“
jnput, and the need to implement programs that were adaptive to

the needs of the communities which incorporate community members
as participants. w '

N

~N
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ThlS need for communlty 1nput g;d p;Qg;ams4adaptggegxg4;he44444e4,

needs of the communlty prov1des a foundation for the development -

v

and implementation of communlty-based jpsxlce programsr.Thpqugh‘

a'discussion of several examples of such programs as mediation, ,

_community arbitration and divérsion programs, it was evident

that the key to the development and implementéfidﬁ,of such | N
v ' = . i é :
programs is community participation, and direct involvement of

L}

community members in the development, operation, and

-administration of such programs.

Reviewiﬁg examples of EOmmunity—based justice  programs

N A
assisted to identify key policy issues to be cornsidered in the-
developing community-based justice programs, Such issues . \ |
: \ ‘ . \\ . \\‘L :
included: the néed for.community participation and input in the

development of a program, the need for sene%tivify to'the needs
of‘tﬁe community; the inter-face between communitx:based‘

ini;iaiives and the exiStingvcriminal justice system; the need (
for a cfoss-nepresentation of eommunity members invol&ed in the

. prograrni; the need for clearl stated goals and objectives, as

well as the need fer accounta ility and evaluation. THE‘issue of

funding; and finally, the level of legal information and

-

education available tc community members in terms of the

" objectives and services available to theﬁ\by the-program need to
be considerfed. |

-

~ ' _ g S
Through a presentation of the various progréms operating 1in

the Yukon Territory, specifically the Justice of the Peace

3

‘ o
Program, additional issues were raised illustrating further

B

| i4'9) ‘



complexltles. A key issue ralsed was the fact that whlle a

N program may be based in a communlty, thlS does not necessarlly

_ ,preclude that the program is reallstlcally a "community- “based”

justice program. The Justice of the Peace Program in the Yukon

-

provided an example of a program seeming to be an exten51on of
" the formal cr1m1nal Justlce 'system which is de51gned to improve
. the delivery‘of justice services:- at the community level, while
inCorporating community members to provide this service. In
addition, the process of how justices of the peace are appointed

and given authority illustrated how closely tied a program can

be to a government mandate.

The Justice of the Peace Program in the Yukon Territory

-

illustrated how the criminal justice system can be involved in

»
every aspect of a program, including the development of the
program; the recruitment ofmindividuals to provide the service;

i
*tra1n1ng, supervision; and funding. Smch a close involvement ~

with the formal criminal justice system could lead to a

jcommunity*based program becoming a bureaucratic extension of the

75Ystem with no community input whatsoever._This program also'
1nd1cated that there is a need to incorporate communlty .input

. into a program in terms of using community members to the

) fullest extent, and mee-ing the needs of native members -cf the
community. This igxparticularly‘evidentbin the Yukon where there
is a high proportion of natiue people coming before fhe courts

&

(Bill, 1984).
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One of the most important issues raised as a result of the

analysis of the Justice of the Peace Program in the Yukon

Territory was the question of whether a program, that is an
extension of the crimfnal justice system cankbe relatively

| effectlve in encouraglng communlty part1c1patlon and support 1n
the operation of the program and in meeting the needs of the
communlty with respect to the dellvery of justlce serv1ces “To -
deal with these issues, 1t was 1mportant to understand many of
the complex1t1es descrLbed in the prev1ous presentation of
varlous%;ypes of communlty-basedﬂjustlce programs, especially

the Justice of the Peace Program in the YukonuTerritory;'It was-

.suggested that a program can meet the needs of the‘community .

‘providing it has community support and involves community

members directly. —~

s L
3 .
While keeping in mind these vaffous issues and concerns, the

’follow1ng summary will focus on what are proposed to be various
components of communlty development. that-can contribute to the

development and implementation of communlty—based justice

© .‘programs. These various componentsAA?e important in terms of %/ﬁ

understanding ‘the process of community problem solv1ng that in

turn, will affect the operataangof a justice 1n1t1at1ve which is
% ~

based within the community. Furthermore, these components are

important to review as a result of the f1nd1ngs of this study
. and the 1ssues which have been ralsed in terms of developlng
L,;. i3

communlty justlce‘programs'fbr native and northern commun1t1es

speclfically. ' ‘ | ; o ‘{
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As discussed in Chapter I, Edwards‘and Jones (1976) hdve

e * — e

p opose six components of a completed community actlon. While

these components may not be d1rectly related to justice programs
fper se, a review of these various components does 1nd1cate

sgveral issues that can be seen as important, for the development
of community-based justice programs.»For‘f;ample, the

recognition of a need forAaction is the first component citedrby-‘
Edwards and Jones (1976) as- ymportant. ThlS factor focusses on\
the need for an 1ncent1ve both for the 1n1t1at10n of actiom-and-
for the drive to carry out the part1cular action to completlon.
This would imply that communit ‘membersf.participationmand R
1nterest in the program would b vital for its existence and
operation. This was seen as an. 1mportant component of all the
programs presented in terms of the delivery of varlous-justlce
seryicesu‘ pvrii,vz | -

Furthermore, as noted by Edwards and Jones‘(1976k, this

1ncludes efforts made to obtain ‘'a convergence of 1nt§pest among

part1c1pat1ng communlty members who have various | »
i\‘“dlssatlsfactlons and who represent’dlﬁferentvgroups within the
.community. A clear example of this was illustrated by'the,
problems inyolved in the delivery of justice services to nétiVe“”
and northern communities, especially with réspect to native 'v s
members of;the communities and the need igr_more native justices |

of the peace in the Yukon in those communities where : ;}VA,

predominantly native people come before the courts.
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-indicated, th1s is an 1mportant component .T the role of a

. -~

~Initiation of a particular course of action is the next

.

component, one which must be taken by a partlcular group or

combination'of groupS‘(Edwards and Jones, 1976) For example

those who would initiate. a. partlcular commun;ty based just1ce
XS

programfwould have to have knowledge of the. commun1ty, the -

problems 1nherent in the commun1ty, and the various group

1nterests wh1ch need to be taken into consideration. Asw

b«i?‘

justice of the peace.

The th1rd component of commun1ty action 1s the study and N

dlaggp51s of - the part1cular method of act1on (Edwards and Jones,

-

1976). In terms of the issues raised in this study this could

include the nature of the community concerns, the availability ™
of present and potential resources,,the organizational

components, the focus of .power and the role of community members

-

in relation to the part1cular problem Here the 1mportance of a

commun1ty hav1hg the adequate resources and potentlal to d;;elop
is vital as indicated by Gerber\(l977:d). In‘add1tlon, he,need
for community involvement and'participation has been‘seen |
throughout the prev1ous examples of commun1ty based just1ce
initiatives as fundamental to th1s phase. ‘This is evident in

programs that were not only seen as alternatlves to the criminal
just1ce system, but those programs, such as the justice of the
peace p:§§€pm, which .is seen as an extension of the criminal

justice sySte@ uhichfare still based at the‘community\leyel.
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b} “.L , » /
The selectlon of a goal or goals and a plan of action is
X

. the ‘fourth component suggested by Edwards and Jones (1976) With

‘respect to a commun1ty justice program’thIS'wouldrtnvolve'a

decision-making process whereby var1ous 'goals are suggested
which incorporate COmmunity input' potential sources of conflict

“éfe identified commun1ty acceptance is sought, methods  to

,accompl1sh part1cular tasks are suggested, andfdesired anddr'

~

: unde51red consequences for the commun1ty are reviewed. These

R

’ would seem to -~be very 1mportant cons1derat1ons tn the . . ﬁfg
development and 1mplementatlon of any commun1ty 3ust1ce program, .
whether it be an alternat1ve to, or extension of, the crrmlnal
justlce system. ThlS need for community acceptance aﬁd

part1c1patlon prov1d1ng the foundat1on for the cont1nued

S operatlon of any program.

| 5 _ e
’ Goal achievement is the fifth component of communityaactlon
\ .

ogt’1n1ng the resources and mater1als, as well as. people,‘to

=§l !

P

work together to increase communlty 1nvolvement and\

part1c1pat1on towards a part1cular endeavor. Such g als,
?

tpol1cres and - plannlng of program object1ves need to . be clearly

5

specified\so that potent1al°sources of confllct are&1dent)f1ed'
#

- ﬂj}n the early stages of the program s development s evidehced

~

by the examples provided ear11er, this wou{d 1nclude§a clear‘n
def1n1tlon ¢f the relationship between the program, the'\
community~members, and the existingvcriminal“justgcelsystem and
government. Fa111ng to do so can create confl1cts which can

poss1bly lead to the dem1se of the program such as rn the case

of the H1gh Level Diversion Program in Alberta. Confllcts may
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’

also arise in terms of. how bureaucratlc a program may become 1f

_ — [ L .

it is seen as an. extenglon of the formal ]UStlce system, for

example the problems that the Diversion Commlttee are having

w1th the government app01nted Dlver51on Counc11'

" The final component of community action which Edwards and

Jones (1976) see as-important is the need for the

institutionalization of the achieved goal. This infers that the *

goal is incorporated into the "normative and social structures
-~ of the- communlty in such a way that the program-.becomes an

¢ b
establlshed, regularlzed "permanent" feature of communlty 11fe

(Edwards and Jones, 1976:158). Such acceptance relates to the

degree the communlty will partlclpate ‘in, and use the services

S

of a- program.

~/m\\gAs evidenced by the examples provided, including the Yukon

L

Justice of the Peace Program, the need for financial ?ﬁsources.

to ma1nta1n the program, communlty support and 1nterests, as

well as feedlack and evaluation in. terms of the goals of ‘the

- ,

program, have been Lecommended as. 1mportant to the pfogram s
COntlnued operatlon The existing Justlce of the Peace Program

—*”"the Yukon Territory ‘has also 1ndldated the problem of A«tp
ialled t1ng speciflc 1nd1V1duals from worklng wlrhln the program
fsuc?-as the under utlllzatlon of many justlces of the peace. If
a program, setsvout to” engourage communlty 1nterest and )

,«('-\k.‘/’

4

/ - - L

partlclpatlon, and stresses such a goal wlthln 1ts mandate, then

it should dszO. As Chlef Judge Stuart (1983-1) stated
/
Communlty 1nvolvement 1s the flrst and most effectlve
defence agalnst crime. Local JUSthES&Of the Peace are

° ,7_‘ .

N
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often instrumental in establishing other community
justice related projects such as Diversion, community

work, Juvenile Court.Committees....

On the basis of these various components that are needed for
community actiion, it wouldi§eem thaT community interest and‘
'participatiqn is iundamental,iThis would be true for any type of
justice program which is tohoperate at the community.level,
whether it be a complete‘alternative to the formal justice
system, such as in the case of mediation, community arbitration
and diver518n programs, ‘or an extension of the system such as in
the case of the justlce of the peace program In order to obtain
such community interest and part1c1pation, the‘roles, actual or
potentia}, of community members in relation to the program and
the goals and the services it will’proyide, need to be clearly
identified from the outset. Furthermore, the nature of community
interest, concern and involvement must be defined. Questipns
,:have toihe asked such as: is there a high degree of interest*and
hw1ll this interest carry through the initi@l 1nception of the
;program? On what basis can citizen participation be 1n1t1ated
developed mobilized and utilized in relati 1 to the goals and
actual#operation of the justice program? Finally, what control
w1ll the criminal justice system or government have over the
administration and operation of the program? This couldiaffect
Vhow'acceptable the program may beito community members and
whether or not the community needs are being metwby the

objeotives‘of the program. This relates to the degree of control

and input that the community may have.
[ ] .
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. . w
With community interest andvinvolvement major reforms could

be brought about in relatlon to the dellvery of ]ustlce services

to northern and native commun1t1es. Commun1t1es can ‘assist the -
justice system through commun1ty involvement in ]ﬂstlce programs ~

which are based within the community. ‘ : fﬂf :

In general, there is a\needtfor”nOrthern and native
communities to play a more active role in the delivery of SRR

just1ce serv1ces. The problems with the acce551b111ty of the Cr

circuit court that visit the communities three or four tlmes a
year and the general_unavallablllty of resources,\places many

communities at a disadvantaged position.

4 As this thesis has indicated, the alternative points in the™’
directior of the community taking on a more reéponsible,role to

develop programs to meet its own criminal iUStice'needs.,Thish

i

. . . N . . . R
can be done with or without the assistance. of the formal®
criminal justice system. Examples such as mediation, 'diversioniﬂ‘j o

. community arbltratlon and lay justice of the peace programs have

,1nd1cated the complex1t1es ‘involved in the development an&’

]
"

1mplementat1on of such programs, but more 1mportantly they have_

indicated that such programs are feas1ble, and only SO 1f there

- *

is community‘interést and part1c;pat1on, and a use of this

interest and participation to its full potential.

2

At the very least, community involvement can stimulate

i -

meaningful participation in criminal justice and related
id

community programs, and can also serve to educate the communlty

in terms of law-related matters. Examples such as the Yuion

*
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 the actual\operation~of the program.

-y
7
'L

PUbllC Legal Educatlon Assoc1at;on 1llustrate this potent1al in

terms of be1ng able to prov1de the resources to the communities. :

Legal educatlon and information as to the various programs and
servicdes available to commun19y members can help to stlmulate

the necessarytlntereSt and part1c1patlon of community members in
. 7 R R ) - r,‘

h o

The various community justice programs that have been
d1scussed have @erved to illustraté the issues involved in the

development of such 1n1t1at1ves. The analy51s of the Justice of

thé)Peace Program in the Yukon Territory ralsed even further

complex1t1es in terms of ‘the relatlonshlp between a program and

the Justlce system. Such 1ssues and complexities do not though,

) detract from the central argument that justice programs based

w1}h1n communities that encourage part1c1patlon and interest of
ommunlty members are a v1ab1e resource to be used espec1ally

for nat1ve and northern communities where there is a need for

- such serv1ces. Such programs can decrease the workload of the

i

ﬂfbrmal“justice system can provide quick, immediate access to

'serv1ces such as dispute resolutlon alternatlves, can be

adaptlve to ‘the partlcular criminal 3ust1ce needs of the

 community and will enable the community itself to take on a more

respon51ble role in. resoIV1ng its own problems. Communlty )
4
members are brought d1rect1y into the decision- maklng processes

L

affectlng their llvesn the;r participation being vital to the
N - . . ¥ » &4 | .

program'ss existence.

N
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Many ofnthe issues that have been discussed in this'thesis

<

are 1mportant in terms of contr1but1ng to the complexltles $ A

involved in the development, 1mp1ementatlon, and operation of a
]ustlce program based at the communlty level. The‘Justice of the
Peace Program -in the Yukon prov1des a good example of a program

L4

wh1ch 111ustrat1ng many of these 1ssues. ‘Such concerns as the

Anceptlon of a progra , recru1t1ng communlty members to

pé%ticipate, the funding of the program, training, supervision,
, : * . )

and eValuation, and the need to meet the various interests -

"within the community were all illustrated by this program.

>

f"

: More 1mportantly though the Justices of the Peace Progrom

}

‘1nd1cated the 1mportance of clear]y defining the relatlonshlp

between the communlty “and the criminal justice system in te

.

of the actual operation ‘of the program, and the extent to which.
: = . .

i

community‘members will be utilized to provide the services

reqUiredﬁ It may be the case that a program will suffer because -

it does not receive government approval under which to operate, ., .
: w

nor appropriate funding or resources. In addition, too much
government control such as in the case of succumbing to a
government mandate will further affect a‘program's operation,

especially if such a mandate contradicts program objectives or
. w4 ‘

philosophy.
B

Issues such &¢ recruitment, training, funding, and
LRI A o

evaluation, may be irrelevant if community interest and

participation is not used to the fullest extent. If a goal of a

program is to improve the delivery of justice service at the
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-

locai level by incorporating and using community participation

and interest, then it should do just that. Failing to do so can

i .
operation with no effective charige” in terms of the deliyery of
e . | . ‘ ‘ A
justice services.
. o

S o v | oo
How to obtain community interest and participation is not

necessarily an easy task. For some communities, t%ere may be a

lead to the demise of a program, or at the least; its continued

*

" lack of leadership, commitmenth and general interest on the part 7

-

of the com;:ﬁTty members to become active in the delivery of

justice programs and services. Thig, however, does not detract
) ) \

from the importance of developing such leadership, recruiting

7 community interest, and educating the community as to how they

7 maygg;come‘involved. This may inevitably be the’task of the

formal criminal justice system.

The point to be made, however, is that at the present time,
northern and native communites are an under-utilized, and often

a neglected, reéource for potential justice programs and

?

services. Since the evidence indicates that the present delivery

%

of justice services to northern and native communities is

insufficient and inadeqﬁate with respect to support services and

b=

‘programs for both'the justice sytem and the community to use.

-

The time has come for the communify to take on a more
}esponéiblezrole and to participate in the delivery of justices
services. to its own members. While:keeping in mind all the
various,pblicf issues énd potengﬁal advantages and disadvéntages

of such programé, there is a strong argument for the increased
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%
use of the community

as a source of justice delivery. To ignore

this resource is to under-estimate its potential in assisting

the justice system to bring the admipistrationAof fair and

-justice services to northern and native communities.
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'APP'ENDIX A

{H) -

Jepo CODE . . . . ’
(4"6} B S e e ""”'7'%

- Court Location Code -

. ~P‘..

o o
[T
[T )

JUSTICE OF THE PEACE QUESTIONNAIRE

\ o : . o
‘\PART A: TRAINING.AND'APPOINTHENT OF JUSTICES OF THE PEACE .

g N

¢

.-k,t,The following statements and questions relate to the training
- jurisdiction, and appointment of Justices of the Peace. This
information, and the rest: to follow, is completely anonymous.

Please circle each appropriate number; or complete each question

with the appropriate information. .

»

l. What year were you appointed as’ a Justice of the Peace?

19: . _ (7=8)
2. How were you recruited? Ao : , A ’
' t 1 - (9)
‘ o jg o \
3. Who provided your training? # i N
. : 3 (10) |
4. What kind of training did you complete prior to your
appointngnt,dé a Justice of the Peace?
< S : . 1 (11)
5. How satisfied are you'with the training yon received %o
become a Justice of the Peace? :
VCompletely ; Generally  Generally Completely .
Satisfied Satisfied " Dissatisfied = Dissatisfied -
1l 2 ) 3 . ' - 4 - (12)
4 S | |
6. Do you feel that the presentmtraining for Justices 6: the
Peace is satisfactory? :
¥ Completely  ,Generally ~  Generally Completely
Satisfactori' Satisfactory Unsatisfactory Unsatietactory&(,
. . . ] . B . * .
1 2 3 ' 4 (13)
7. Would you agree that is it important for a Justice of the
) Peace tn utilize his/her common sense rather than legal
knowledge in court?
. Strongly .. Agree Mildl& Mildly Disagree Strongly
Agree i Agree Disagree . Disagree
Tl 2 3 4 5 6 ' (14)
163 . - '



8(a) Boyou feel that a Justice of the Peace should wear

'iAa - No - No Opinion .
1 2. 3. - o .- (15)
, 4 _ T . A : ;
(b) If your answer is yes, briefly state why? .
S : s (16)
) - * ) .
; . . o
9(a) As a Justice of the Peace what renumeration 4o you receive?
(Amount in dollars)_ . ~ (17-20) .
(b) How often do you receive this renumeration?
per case per’aay per month - per year  don't know
1. 2 . 3 . 4 5 (21)
10. Would you agree that a course in law or criminal justice
should be available for Jugtices of the Peace from a college
or university through their Distance Education Program?
Strongly Agree Mildly Mildly Disagree ' Strongly
Agree ' Agree Disagree ‘ Disagree .
1 2 3. 4 5 o8 ey (22)
~ V ¥ s
‘\\.‘—-’*‘?

11,

N\

\ . -2- .

a robe while conducting court?

Briefly state what recommendationg you would see as
important for the recruitment, training, jurisdiction,
and renumeration of Justices of the Peace.

PART B. REDATIONSHIP WITH THE COMMUNITY AND CRIMINAL JUSTICE AGENCIES

WITRIN THE COMMUNITY

¥

, The following section is concerned with the role of the Justice of the

Peacé in relation to various Criminal Justice Agents within the
connunity, and with the community at large. Please circle eadé

,,appropriate number when requested; or complete each question with the

12.

o

appropriate information.

How important is community input in relation to the
decisions you make in the courtroom?

L

Very ;F Hoderateiy Low Not No

Important  Important _Importance Important Opinion

1 2 - 3 4 5 (25)
. , 164 - - ’ ‘ ' v
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'13. How important is it that the decisions made in the v %a
courtroom by the Justice of the Peace reflect tha concerns o

e

~and feelings of the community?

t . N “

Very - Moderately - Low Not . No \
Important Important - Importance Important Opinion \
2 | 3 4 s (2e)

l14. Alcohol-related problemﬁkare highly visible in your community.
Strongly Agree 'Milaiy "Mildly Disagree Strongly
Agree : Agree Disagree Disagree

E

1 - 2 3 4 & e (2N

15. Drug-relatéd problems are highly visible in y°ur cogmunity.

Strongly'ﬁhggee_ Mildly Mildly. Disagree Strongly )
Agree Agree Disagree Disagree
1 : 2 3 4 5 . 6 ~ (28)

A

16. Would you agree that a lot of knéwledge about the
community is detrimental for your role as a Justice of the

Peace? %

Strongly Agree Mildly Mildly Disagree Strongly
Agree \szs_,— Agree Disagree S Disagree

1 2 3 4 5 6 , ((29)

17. Would you agree that a lot of‘knowledge about the
community is helpful for your role as a Justice of
the Peace?

Strongly Agree Mildly Mildly Disagree Strongly
Agree N Agree Disagree ‘Disagree Disagree

1 2 3 4 5 6 (30)

18(a) Do you feel any pressure'in your job as a Justice of the

Peace from the community? . o
Yes No No
Opinion »
1 2 3 , ‘ ~(31)

(b) If answer is yes, br%efé? state why?

2y :

: (32-33)
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19(a) How would you eh&raetez:i";e the rélatienshii;» between the -
Justice of the Peace Court and the social service
agencies in yourjcommunity?‘F

;'4f _

positions

166

very , quf Adequate Good Very
poor ' ‘ : good
1 2 3 4 5 . (34)
(b) Briefly state the reason for your answer:
- T oz 15(35-36)
20(a) How would you characterize the relationship between the 7 i N
‘ police and the Justice(s) of the Peace in your-
_community? : A
Very Poor - .., Adequate Good Very
1 2 3 4 5 (37)
20(b) Briefly state the reason for your answer.
' 0t e (38-39)
o 21. Briefly describe what you perceive to be the role of the
Justice of the Peace in your community. -
T (40-41)
22. In your role as a J.P. you may encounter a variety of
: problems. How much difficulty do each of the following
Sy factors pose for you in your work? (Please circle approprigte
number ) . ‘
& . [
Great Some "~ Little No , o
Difficulty Difficulty Difficulty Difficulty . L
Accuseds' lack of under-
standing of court
‘procedures 1 ‘ 2 3 4 (42)
The Lack of legal counsel "a .
for the accused 1 2. 3 4 T (43) -
Lagk of social services in
thée community to which you "~
may utilize in your dis-
. : 1 2 3 4 (44)



YGreat

-5 -

Some

‘Lack of an alcohol/drug °
treatment program in
commnity '

The Legal Knowledge and
training of the Justice of
the Peace ;

Too much ‘paperwork
relatihg to the court

Lack of proper court
facilities - a

Lack of 1anquagelinterprétor
-in courtroom when needed

if accused speaks no English ,

' Pressure from family and .
friends due to your job as
a J.P.

Pressure from the commqnity |

' due to your job as a J.P.
Lack of supervision and/or
Feedhaqk from a higher-

court

Amount of Renumeration
fee

Relationship as a J.B,

with the police in you;v_
community 5,

Relationship with the ,
social service agencies
in your community

- Other: (Specify)

Other: (Specifﬁ) ;

<« Little ° NWo
Difficulty Difficulty Difficulty Difficulty

(45)

(49)

(50) .

(51).

© (52)

(53)
. (54)

(55)

4(56)

(57 58)

(SQ)"V
(6061 )



‘PART C:

"y ~ following factors.

‘attitudes towards the
,offense : - .

REABONS FOR DISPOSITIONS

f
23. In deciding .het!
what weight or ifiportance

No*

T s . i Importance Importance Importance Importance '

The age of the accused

Community knowledge and

The prior record of the
accused

,The circumstances in which

the offense Las committed
The seriousness of the offense
Dete;rence:of.the offender

Deterrence of the'cpmmunity ‘
from committing such 'an act

Rehabilitationfof the offender

Recommendations of the -

pelice officer .

" Recommendations of a pre-

sentence report

The recommendations of the

crowh attorney/agent )

Racommendations of the
social worker

~

Recommendation- of a

Native Courtworker

;Punishnent of the offendeﬁ

Rnstitution to the vietim 1n
the form of money or
property e

r or not

f‘

>_impose a particular‘disbosi;ion,

-

uld) you give to each of the

1

1
&

. Little

(Please circte appropriate n r)

Great

- . Moderate

2 3 4
2 3 wt 4
2 3 4
2 3 4
2 3 4
2 3.- 4
2 3 4
2 3 4
2 3 4

p
2 3 4
2 593 4
2 3 4
2 3 4

168

(62)

(63)

o

(64)

(65)

(66)

- (68)

(69)

" (76)

(71)

(72)

(73)

(74)

(75)

(76)

(67)



No * - Little o Moderate . Gréat W
5 ’ T : Importance' Importance Imporbﬂ-nce Importance

Wishes of tﬁé offender's

family or guardian - - 1 2 3 4 ()
Employment situation of the : ' B T S
.accuged, if is employed, -

or is abOuQ\to be. o 1 2 ’ 3 4 (78)

Protection éf the community )
by the incarcefation of the

offender 1 2 ‘ 3 4 (79)
Recommendations)of‘a
psychiatrist/psyéhologist 1 2 ' 3 4 (80)

The family/home life of the

offender,(eg. if has children) 1 2 a 4 (8l1)
Other: (specify) ' 1 2 - 3 4 (82) °
' s o o (83~-84) _
Other: (specify) s 1 \ 2 03 4 (85)
H v (86-87) ,
24. How important is the use of discretion, or acting according
to your own judgement in your decisionmaking as a Justice
"of the Peace? \
Very Maderately Low Not No .
Important Important Importance Necessary Opinion
1 2 3 , 4 5 (88)
25(a) Do*you feel that Community Justice Councils, with two or
more J.P.'s;sitting at once as a tribunal, may be an
alternativé for a community to utilize rather than a .
single J.P. condudting court? ' %%. o
Ye§/)' No No Opinion- ] LE
1 2. 7 3 ’ : (89) )
(b) Briefly state the reason for y¢uf angwer. ‘ _ L y
PR (90-91)
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26. What form of diapoaition do you impose ‘most frequently a
Justice of the Peace? -

Very : Frequently Not Very ‘ Not At

Frequently Frequently . All

Community Service Orders B S 2 3 4 (92)

. . L . - AN . .
' Recommend a Defensive ' o

Driving Course . _ ~ 1 2 : 3 4 (93)
Recommend an alcohol/ v -

Drug‘Treatment Program . 1 y 2 3 4 (94)
Recommend a Pre-Sentence - : .

Report 1 2 3 A (95)
Recommend an education or - - T
vocational program R 1 2 3 4 (96)
Restitution to the offender. - 1 .2 3 4 (97)

Give a warning or caution v . - S

to the victim : 1 .2 3 -4 (98)
Sentence AL 2 " 3 4 (99)

Fine S 1 ' 2 3 4 (100)
‘Banish the offender from -

the community for a period o

of time 1l _ 2 3 4 (101)
Other (please specify) o -1 . 2 7 3 4 (102)

s s s g >, : ‘ (103-104)
Othar (please specify) = . 1 .. 2 : 3 4 .(105) ’
T e ' {106-107)
Other (please specify 1 " 2 f 3 4 (108)
‘ I ' ) - - ' (109-110)
PART D:. BACXGROUND INFORMATION ‘ N
Please respond to the following questions regarding demographig¢ 1i

information. This information is anonymous, and will be reported in
such a manner as to preserve the anonymity of the individual S
respondents. Please circle the appropriate nmber, or £il1 in the
angwer with the appropriate.information. .

y\. ) X 170



- 27,

28.

29.

30.

31.

32.

335

_9-

——

In what year were you born? 19: : : (111-112)
Sex: Male - Femdié E L i N
T 2 - R PEY
Egggi - Native Caucasian Other:. .- .
" e s Caie
Mar;tal :
Statug: Single Marr;ed _ Other
1 E 2 : | 3 ,‘ (115)
How many children do you have? : : : ‘ (116-117)
How long have §;u lived in the community?‘(years) 38t - (118-119)-

start a new record :2:(4)

Education: (please circle the number of the highest lavel

achieved)
Some High School : - 1 (5)
Completed High School ’ | 2 | (6)
High SchooliEquivaléncy Certificate. " 3 ’ ' (7)
Spmebc;mmhnity.qr Technical College 4 ,(8)~;

Completed Comﬁunity‘or Technical

College , | 5 ‘ (9)

Some University - W ' 6,1 ) | (10)5
Completéa‘ﬂniyersity - 7 : (11*
Some University Post-Graduate Work 8 ; (12?

\ . ‘
Completed Universi;y\Post—Graduate ) ‘ _ o
Work ’ . 9 ' .

PART E: JOB SATISFACTION

The following questions relate to the satisfaction you have with
your job as a Justice of the Peace. Please briefly answer

each questian. - ‘ -

Y
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34

:20 L

.35,

36.°

- %0;21

Please list the major sources of satisfaction you have
experienced in your job as a Justice of the Peace in the
Yukon Territory. Rank them in order of importance.

r one being the most impartant.

1.

.
T es

3.

Please list the major sources of dissatisfaction you have
experienced in ypur job as a Justice of Zhe Peace in the
Yukon Territory. Rank them in order of their importance
Number one being the most important. “

. 1 . R . L1
B ! ni .
2. - ' : s
3. ' - HH
Generally, how do you enjoy your job as a Justice of the
Peace in the Yukon Territory? Do you:’ -
Enjoy it Enjoy Indifferent Disglike Dislike it
very much it ) it very much
1.2 3 4 s

®
¢

Thank you very much for taking the time to answer the

questionnaire. Your participation is appreciated.

1

s
-}
o

(14-15)

(16-17)

(18-19)

(20-21)
' (22-~23)

(24-25)

" o(26)

#
;



APPENDIX B

JUSiICE OF 1ilE PLACE - YUKON '
LETTER OF AU’IHORIZATION‘

TO - ~ ,
OF

.STATUS - JUSTICE OF THE PEACE 1 -
st . T * ' -

You are authorized as a Justice of the Peace 1 by the Chief Judge to -

carry out only: the powcrs and-responsibilitiess marked by my signa- .

ture opposite each enumerated power below.

AUTI—‘OFIZ ATION - POWERS

, 1. Receive Tnformation Pursuant to aB~Federal

L and, Territorial Law. _

‘ L2, Confirm or cancel Appearance Notices,
T Promises to Appear arnd Recognizances.
3. . Issue or cancel Surinons, Wurrants for

Arrest or Subpoenae.
4. Issue or cancel Search Warrants purwmnt to
- o : all Feceral or Territorial Laws
5. Arraign accused persons.

6. Granf Adjournments.

kY

7. Conduct Weddings. &

STATUS - JL’STICE OF THE PEACE 2

R e e e

In eddition &ll the powers of a JP1, you dleﬁlllﬂ)u(iltd as a Justice
of the Peace 2, by the Chief Judge, to carry out only the powers und
responsibilities marked by my- mgnntme\ Op'posno “each enuriersted
power below. - - ;

N
\

AUTHORIZATION ' POWERS

1.  Conduct ]udlcml, mter'im release hearings
T T except where detention is required and the
accused does not consent to detention.
2. Sentence upon a guilty plea dny by-law
offcnee,
: ‘ 3. Sentenece upon a guilty plea any J‘cu.tumal
T Act offence except where the Ciown sicks - a

fime in exceéss of $500 or jail contence in

excess of 15 days
4 cnLlvnee upon e puailty )«!.,;; Ay ey

&



Federal - Kﬁﬁfewvxttfpt—whvre—ﬁfe—ermm

in’ -éxcuss of *$500 or ‘B jail

sentenice in excess of 15-days.—
5.  Conduct hearings for the purposes of the

\ . dentification of children . under the Child
\ oo ‘ melfare Act. ‘
\i A v 6. Upon an admission of delmqucncy, sentence
it BT " “afiy juvenile where the Crown is notjseeking

make the juvenile & ward of the St,ate

S'>I‘>AJTUS - JUSTICE OF THE PEACE 3

In addition of all the powers of a JPl and all ‘the puwers duthomzed
in your capacity of-a JP2 by this letter, you are authorized as a. JP3,
by the Chief Judge to carry out only -the powers and rospons)mkmes i
marked by my signature opposxte each enumerated power below. - C

AUTHOR!ZAT]ON ya POWERS

: 1. Hear any Terntorm] Act or By-Law offence
A where the Crown does not seek a fine in
excess of $2,000 or a jail sentence in ex cess
of three months. * ,
S -2, Hear any summary Federal Act offecnee where
N . the Crown does not seek a fine in excess of
$2,000 or a ](ul sentence in excess of three
months.
3. Hear any apphcahon purbuzmt to the Child
T ' - Welfare Act 'where the -Department is not’
' seeking an order of any kind for more than
o v a two month period.
U . 4. Hear civil matters pursuant to any
- , Territorial Act except contested applications
under .the Menta] Health Act. . .

This Lotter of Authonz 1uon is effectlve as of -
until unless otherwise amended or revoked by 1 —he

Chief JudEe of the Justlce of the Peace Court,

X
-

Chiel Judge L _ |

N
L1 '
I
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