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1 - c  . y ; : "  

1 .% i P & 5 * . - n  t 
I .  z > " daa- 

: .h - 
0 

,%* ' .p 
,'2 

focusks upon some'of the pro@le;ns. inparent. .. I . in the 
'A ' *% + 

to northern ccmmunit ies, % 
3 

- r?L \- -- " .  
< - 

, ~ 

specifi~ally in terms of the circuit court system. This review 

sets the ktage rdr  the br8ppssl 
- 

that northerfi- and .native 

'/ 
Q 
com6unitics can', and shoy-& a more active role in solving 

d b 

i I \ 
\ their own 

, 
, \ 

-7 
*- 

a Chwter I 1 1  several examples of comm~nity-based ' nl 

. , - 
programs; The the advantages 3rd & i ~ a & v a n ~ e s - - ~  

bf such programs. Examples include community arbitration 

programs,-mediation, community justice councils, diversion, and 
- 7- 

lay justice of the peace programs. 
2 "  (. . 
5 

< Chapter I'V reviews,the present delivery of ju tice services - f 
3 .  

in the ';Yukon as well as a review of the mediation and diversion 
- 

programs. 'C 

r -. - 

Chapter ~ i e s e n t s  the findings 'of an analysis of the lay 

justice of the peace program in ths Yukan. En Chapter VI it 
. * -  , ,  gl'. . 

becomes evident that the development of s u ~ h  programs is often 
L4.. 

problematic and depends to a large degree on community input, * 

P 

- participation, and support. , a *  
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L _  ,_ + 

-.- 
, .3 '\rnepfiasi~1ity of- =&mu6 ty-based just ice propdmsU as ay 

\ %  

'\ 

resourqe" Us- for native- and northern communitieh to utilize has '&'. ' " \--- 
date been. a neglectdd area of study. The over' i * 

\ 

. ;the delivery, of justice servi&.s t6 
3, r 

-.- \ s 

communities H s \  not been neglected. 
t 

. n ** F 
' -  + P  -_ .~?!$2he liferature"i,ndicates \+ that 5 the _ d;livery of -- justice p p  -- ' 

-- 
\ 

, , Yervices - to native and'northern \ ,  c6mni;ni~ies I is pfob'lematic. In' 
% \ 1 )  . - 
many northern communitie8,there is an increasing number of q 

?-a\, ' 

native peoplq u coming before\.t'h& .courts; there is h general lack 
\ * .r' 

of alternative programs and ;qsbufcys for. community 'members and- 
\ 

\ 
the criminal justice system to qse .to qsolve disdutes and 

\ 

'\a @ x 

speciffc T .  crime .problems; and theie is a 1 ck of community input 
" = \ A I I 

and part&iDation in the development and implementation of . 
, -+- > 4 

\ 
/ 

* ' ,. \ ... 
\ f ,<,, justice programs which would attempt to meet the criminal 

rp \ 

I'justice'needs of the commynity (~elms-~atske, 1983; ~ i 1 1 ,  ,1984;  
- & 
Crawford, 1985). F 

O In e&sence, community-based justice programs promote the 
. P- 

direct input and participation of commuqity members in a justice 

program which is based wiEh-i'h the commu-hity. To date, however,,? . 

community-based justice prograrn~~inJ6;rative and northern --t 
, ,\ t 
C 

communit ies have not developed 'to their fullest potential. 

Reasons for this may vary; One could speculatp that reasons 
I - 

range from a lack of funding, a lack of leadership add 
' $4 

administratave' resources in the communities to develop such 
li 

.;',*.a L f 

I 



. * < .  * 
- 

% <  I 

.- . - -, 
/ 

% 

programs, a lack of community inter,elt, or the\$ackPof a. 7 - - -  - 
L \ - 

government support. ~ h u s ,  whi1.e resehrch may cpestkon irts 
- - - +-- ->-g;- * 

relative effectiveness, -, the:?ormal &,bit system is'st'ill reliedad 
' .  t ,*+ 

J i 

- pon by many ~orthern cornunities ks the o a y  a?enue th-rough 

-." which to -resolve dispuths and crime-rglated matters. For many 
..? * & 

.I 

( _, < native and "northern communities, there are no alLernative + -  

*" A 

- programs 01. segvices which altlowq community members to take on %a 

more actiie "inole i n  the deliveri of justice services. / 

- - X - -- - - - -- 

7 9 -. - B 

1t is the purpose o i  this thesis to examine the potential,. " 

Tr 
\C . 

8 - A - 
f-dr the de'velobmenf and implementat ion bf commdni ty-based 

r justice prograhs fcr'hative and - ,  northern commuriitie~. Issu&s to a 

B 

be exZlmined include the need for community input and 
r 

J 
k - .  

participation: the political and bureaucratic impligatiq& ' - 

involved in terms of the inter-relationship between a community - 
- f 

program, the criminal justice system and the government; and the 

various policy implications which are to -be consideied in terms 
. > -. ff 

of developing such programs. - 
, \ WL 

Upon a, review of tfie various advantages and disadvantages of 

community-based justice programs. for natTVe and northern 
f 

communities, there is a 'strong argpment to <e made for their \ 

utilization. An analysis ~f,community-based justice 
3 / -- 

' programs in the ' ~ u k o n  I* Terfitory,.. spekifically the lay justice of 
' 

, 

the peace program, serves to illust~ate the vaii'ous issues to' 
8' 

*justify the consideration :of such programs as a viable criminal 

just ice resource. 



For the purpose of this study, no one partik~lar theory of . 
- - - - - pp ,- 

7 - bomrnufiity justice is advocated; rather, the intention is tp' 
- ---- - --ft- present the advanteges and disadvantaq6s of community-based 

- d 

0 + 
justice progtains 'in terms of their - GotenEial for development. 

< \ 

~h"s, bhis study is descriptive in nature, intending to raise 

the issues and policy implications which must be considered. 
\ - I 

G 2  
v - As a case study, the Yukon Territpry provided the 

1 
t 

appropriate se.tt ing through which - to examine,-vsr ious , - - -- 

r. 
'4 

communit.y-based justice programs in a northern environment. \ 
While the focbs i6 ip6n the lay justice of the peace program, 

\ .  

, -* -'. i * alvkrsion and'syedigtion are also presented for discussion 
u 

I, . . - 
purposes. Du,g to the cohesiveness of the criminal justice 

- '\ O k 3  
'I 

system, the limited\rlu.mbaa 6 f  'justice programs operating, the 

limited number of 'individuals qorking -within these programs, and 
-. 

.* 
the easy access to information, it is relatively easy to be%come 

i '  
familiar 'with the operaTion of the criminal justice system im- 

the Yukon Territory and the various community justice prograqsg 

that exist. 
, 

' 9 .  

Data sourcgs/for this stugiy included materials from vafious 
* 

,' L. 

/ 
governmept and hon-government agencies, libraries, the police, 

a 

- .  
rlativq courtwork \ r _ ~  and the courts. Interviews were conducted 

vith various criminal justice agents, such as judges, lawyers ' 

*---- 
I ,  

' ,and prqEiBt--ion- officers,. as' well as justices of the peace. In\ 
-7.' 

addition,,a questionnaire was distributed to all the justices of 
-- 

, the peace in the iukon  erri it or^. court observations were mad; - 
of Justice $f the Peacg Court and onrsite visits were made to 



nearly every community in the: Yukon, including circuit court 
I ' * 

- - -- - - -- - - -- 

L 14 ,# d 
Following the introducetion, Chapte~ I examines t h e  

. conceptual difficulties of such terms as "community" *ant3 
- 

"community-based" justice programs. The concept "communYtyl' 
4 . , B 

encompasses a var'iet~ of definitions, many' of which are included 
- 

within the dynam-ics of community-based justice programs. 
- 

P 

2' 
Chapter II focuses upon several of thq proglems inherent-kn- -- 

the delivery of justice services to northern and native 
h 

communit ie3-;lspicif ically in relq$,ion to the northein court 
3 . /  

circuit. A review ,of these problems helps to set the stage for , 
-1 - F 

f 
the proposal that northern and native communities should take on 

I I =>* 

a more responsible role in solving their own probler . 
I 1 ,  

'-3- , , 
L ~ha~ter':~~~examines sweral key reasons why northern a'nd 

native communities should develop their own justice progcams. 

. Mediation, community arbitration, ,justice councils, lay' jusotice. 
of %he peace programs and diversi,on are illustrated. An analysis 

OY ,such programs indicates the advantages and disadvantages 
-'u 

4 / 
inv~lved in ' the development and implementat ion bf community % 

justice programs. This analysis provides a foundation for the 
L .  

presentation of research' cbnducted in 'the Yukon Territory. 
P 

Chapter IV disc.usses the present state of the delivery of 

: justice services in the Yukon ~erritory, including the northern 
* 

.court circuit, mediation and diversion programs. This-chapter 
8 

raises several pSsues concerning the 1evel.of community' 
2 





~ h h ,  development o f  jus t i ce  prograins w i t k i n  corninunities wh,ich 

'Y enco  rage communit'y input,  i n t e r i s t  and p&ticipat ion may( , A  
- I -- 

b 

means t o  ,achieve t h i s  goal. 
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CRIMINAL JUSTICE AND THE COMMUNITY)' 
- -- -- -- -- -- -- 

Introduction 
d 

A complete understanding of the relatibnship between 1 

e 

criminal justice and the community begins with an awareness of 
% /. 

the concepts involved. In setting the' stage for a discussion on 
the development and implementation of community-base8 justicep - 

pragrams, it is important to indicate that the concept of 
0 

comm~nity is far from clear. Furthermore, there are many 
' C 

different def inisions and conceptions of it which will play* an 

importgnt role in the'implementation of community-based justice 
k - .  

structure's. For exaqnple, a sense of "community" or unity, as 
i 1 

e 

re11 as 'the presence of "community participationn, may both he 

seem as contributin6 factors for the succe~ssful implementation 
0 ,  

of prdg'rams. Thus, in an attempt to fully understrand the' 

relevance of community ih terms of the delivery of justice a d  

servjces, it is important to review seyeral definitions of the 

cpncept and their applicability i;-,term) of the development of ' 
I B 

community-based just ice prosrams. 7 , 

~ e f  ininq "CommunityP and - "cornmunit5 ~ustice'~ro~rarns" , 

Sociological dedinit ions of the term 'Jcommunit ,P 

traditionaliy tended to be structural in nature, such as in a 

neighborhood as ii. "soc 'a1 systemw, a planned settlement to an . 
d@ 



entire city. In their analysis of "communityw, William H. Biddle 

. and Lee&& a. F.&&Le&%&Wkrekrt.o ' ~ o m & ~ ~ h ~ ,  
I 

"...what sense of the l ~ c a l  common g c o s i t - i z e k ~ e h e & m U  
P 

to achievew. This perception sf community is seen as an 
'. 

achievement, not as a geogcSphicd1 residence. It is not fixed, 

but changing as a result of purpose r experience..~hr~ugh' 

experience with *bat Biddle and ~idd%'-e- (1g65) refer to as an 
' 

1 ,  

"active nucleus",, detined as a-small group of serious-minded 
.F 

individuals, citTzens who have lost the sense of community begir. 
k, 

to discover it as they work together for a common good.  his 
--7 

djstinction .was noted by Jessie Bernard ( 1973). ' who 

distinguished "community" f,rom "the community", emphasizing the 
* - 

1 P 

common ties and social interaction components of the defini,tion:\ 
> 1 

, thepe are characterized not so' much' by locale as by moral 
ri. 

.commitment, social cohesion and persorial intimacy.' This could 
I 

also include, 'I.. :common ties and social interactiqnl (Bell and ' 
-1. 

Newby, 1971:29).4&ere, there is's-need for unity and cohesion, 
" t 

that are presumed by Bell and Newby ('1 971 towbe f undamentral 
I r 

compondents in a community. .= $, 

The notion of a community as being "integral" is a common 

one. Robert ~ab1ver . (  1.91 7:24), in his &cio.logical analysi; of 
4' 

the concept, concludes that, "A comrnu>ity is a focus of social . 

' life,, the common beings".' Furthermore, "A 

3 

r d  

;community is at members recognize as common a 

suf f ictiency of interests to illow for the activities of common . 

life" (MacIver, 1917: 1071.. ~ h r o u ~ h  his analysis, community 
I 

becomes more of an brganizatio-dof social beings: organized for 
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i 
L 

,meaning kove and humgnjty, incorporating .a religion of &=umbnity 
- -- 

'. 
which could proviae a key to tQe meanhng of life itself (~'l~er 

, . lr 

and NichoI, 1981). This -fipnPkfm-is-philosophi~al in nature, + 

a. - - 4 
: going far beyond a common -purpose or soc?iwl iqnteraction to a 

\ 
i 5' 

religious phenomen-on. It is questionahle, though, whether thi,s 
' . 

r . - 2 

dcmension of community is appropriate in the-d&elopment of 

conimunitg-based justice programs. 

n r Q 
Marx, accor'dirq to Alper and Nichol '( 1 9 8  1 ) , saw community as . 

- "  - - - -- 

an association which incorpor+ted the theme that the 

individual :s: development was a preJcondit ion for the development ,, 
L 

of all. Here, "community" has taken on a diversal theme. 
a 

.Toennies, in his distinction between "community" and 

"society", identified the concept' with specific social groups. 
*.A 1 

i 

-For Toennies, ycommunity" found its basis in certain structbres 

such as in kinqhips, friendships, neighborhoods, villages' and 
1 

-nations. This did not include class, market,<orkGity (Alper and 
I . 

Nichol, 1 9 8 1 ) .  This notion may be compae8ed to an earlier 

reference ib this chapter by Biddla and Biddle '! 1965)  who 

suggest that one of the fundamental requirements for community * .. 
development is the need for human exchange and for unity in 

various endeavors. 

It seems evident that "community development" is seen as 
+ ,  

. 
functional, initiating a people-directed process thattis based 

upon percept ions of +heir needs. I recognizes the necessity for 

the discovery or creation of "a cdmmunityw in a process that 
a 
will utilize the exiscing social structures and will help to 



,create new organizations as they are needed by 
9 

-- .l -.. . - 

the communl2y.. Th' s process m Q f  be undamental to the . a > 
'.* \ - t)eveLopm+ and imp2eme on e f ~ j u ~ ~ ~ m  thai is 7 

be based involyi6g - 
\ / 

me bers as both of a particular, 1 
service. . . ,  

The process/of a community taking action may encompass a .. . 
variety of contribpting fackors (Edw,ards and Jonss, 1@976:139). 

- -  - -- -- 

These may include: a I * 
1 .  involvement of the p&ople of the community in an effort to 

9 t 

attain common goals; . 
2. some emotional commitment to the effort on the part o i  the 

' 

.- people involved; 
I 

i 

3. enough formalization,of g o q s  to assure that their meaning 
% 3 .  

" is conveyed to the people involved; 
F.  - 

4.. use of procedures that were designed for effectiveness and - 
for consistency of those goals; 

5. "attention paid to people's needs for action; and 

6'. cqnsiderat ion given to the sdciosultural , d-ernosrapH'tc and 

ecological features of the community as a whole. 

These fac,tor;s are important to bear in mind and will- be 

discussed further ! nq terms of the r relevance t.o community i 
, 

justice programs in Chapter VI of this thesis. 
i 

A r  a primary analytical concept, noommunifyw is nbt without 
"t 

its conceptual difficdilties. Alper and Nichol (1981:67) outline 
* 

three orientations to -serve'' as an illustration to understand why 
\ 



community has become an area of spec'ialization in sociology. The 
,-- , * 

\ - -- - - - , - first o'f'$hes% is7 the ."territorial 'traditiorr", whereby community 
? 

-a, - , ,  . * 

life i k , ~ o n ~ n e c t e a ~ t h ~ a f t i c ~ 1 a 7 ~ t r u c t u r e s  and pigtces. Thi.3 a; . 
' 1 * 3 0 I* 

+' mode is illustratedSby village life; which is seen as thi 
' .  

'epitome of corktunity life. This could be compareddto the 'urban t 

'+ city that Ernest Schusky (-1975:~l) states is '!. . .notorious' for 
its impers p 1 i t y W  .*' 

-- - 
* 'a 

In the "networking mode" .community,is a means to interact 

and communicate. It is a network of relationships, primarily a - 
* - 

A d 

' social relatibishibs, -and fpcuses upon hdw indiviauals relate t o  

one another. With-two or more people interac,ting, a society 
P 

exists (Alper and Nichol, 1 9 8 1 ) . ~  c - 
> , Tfie third mode re•’ers to a "social bon (Alper bnd~N?.chol, "i: 

1981). This mode is the most fundamental seflsr of community, , 
> 

- 
3 

equated, with the basi human urge or need to become involved 

with othir"people. Once a e i s  earlier notion of "human 

'need" is used to illustrate the sense of co&unity and unity. 
, 

*This view would supqort the notion d that there is a need for a = - 
sense of community, and a needofor trust and fraternal 

coope~ation in a collective entity. ~ncom~a'ssed in Chis view i; 

Lhe sense of a sharing *responsibility, that, later in this , . , 
discussion, may be seen component of a community-based 

B 
j.ustice program. Thus, the community may share a responsibility 

t 

toward a, common goal, for example res%lving a particular crime 
* .  

problem .pa 



, r 
/ / .. * .  

C 
- - .. 

0 8 

C .  
i -* 

In $his sense, community problein-solving is purposefiil 

A major problem arises as to "whd" or "what" is the 
0 4 \:&*&- * 

cordmunity. Generally speaking, the community may be a specific 
C 

group of individuals who have decided to voice their concerns 

x about a particular pr'oblem, 6r yho undertake to develop a . 
- - \- -- -- - ---- 

particular program. This group; though; may n'ot necesZarily - *# 

represent - .  the majority of the community members: thus, it 
@-, 

i 

becomes very drf f icult to opeFational'Ize _the term " c o ~ n i t y W  
- - when only specific gr.,oups of th,ecommunit$ come forth to voice 

\ 
\ 

their concerns and needs. As shall be discussed,-this may be 
* 

apparent in communities of natives and non-natives. c"?~ . 
* 

of "what" is the community, a variety of factors or . \ 

- Y  

may be includzd. For example, Sorokin (1962:243);' 

, t  1 indicates the relevance of such characteristics as territory, C 

. . 
' languagq, religion, occupation or race. Ernest W. Burgess *an$ 

/- 
. o  

Roderick D. McKenzi-e (1967: 114). in their discusion of what a 
*k 

comm-nity is, cite the importanc;;of a collection of people; a 
- xi 

dearlly defined area and a collec ion of institutions such as 9 & - * .  

' homes, churches, schools, ,playgrounds, a communi t.y hall, a 

theatre, businesses and industrial enterprsges. Within a larger 
J 

framework, they cite the relevance of cultural, political and 
- 

occupational itTstitutions. 
f . 



w' / 
. 

Linda Gerber ( 19 mCgrat Lon' problems 
- --- - -- .-' ' 

' on Beveral hundred Canadian ~ n d i a d  reserves, identi f jes several - %" 
% K- L ' I - f -  - - 

- ables which' she has se'lgcted- as community charact-eristics. '- . 
t' I 

* e  , - incbugls, band size, 
- ' \ 

urban proximity, community . 

developmeni, praitie -\other Xocat ion ( locat ion within ttg 
* . - . province;,;road accem; fertility, male-female ratio, persona'l 

. ,  r-c 

resourcgs (e.q.:, emproyment and education) linguistic \ 

acculturation, averagi earned..income and qyality.of housing. 
i 1 

- -- - - 
- .  p- - -- 

While Gerber primarily focuses upon the- influence of these 
1 

\ 
factors on off-reserve residence = - ,  levels, directly br indirectly, 

* T  C 

severi-l of these %,+ztors su;h as pdrsonal rebwurces and 
t I 

community deve'ld&nt which .includes the capabilities %of a 
\ 

3 " +' 
t 

, community to be -able to develop band councils, schoole-committees ' 
I . e 

I - -' r admiriistrative' bodies, may- be important in terms of',the .. . - 
implementet.ion'-of justice progcams and shall be returned tr, - -  ' % .  

- 0  - 
"later 'in the thesis: I I 

Z 
I . - 

,I , v q  

t .  
D .' . 

 he conceptual di~fficulties particula~ly , 
I 

:o evident 'when an *attempt is b d e  to. operat ionalize the phrase b 

-llcommuni ty-based just ic-e program" and .when the community i tsei 

is cqbdprised of s ve& different 'gr.oups each of" whdm may have 9 ,  
, specific intereds. How'does one become awareof ?hat each gqoup- 

- 
-. _ ' B  ? - .  

withintthe community kou& iike to see incorporated within a 
$ 

, , community justice program? Who represents the interests of the a 

community, especially if the community is coppripd ocboth--  
- %  

- 

natiee and'non-na members? Will a juseice prograv be basedp 
w 

," b 

upon non--native v an6d will it beaapplied Lo a~ native .. 3. _ - 
.d . ./ 

population? Who will initiate, develop,,and 'administer the. 



- i 
,- 

./-x - - . '\ - +  B 
* / '  \ -2 

i. 1. 

program? What ar& -the'ponitical and burea~cfatic implicatiLons 
a*, " i -. -9 

i , n v o m  ~urthprmore: what will be the invo~vement,.\ of the 1 

. - .  C . 
formal ckiminal justice-system, t f - m p r t j g r a m  i- 

t 

within $he community and administered by community %embers? Who 
, . ,,-. 

will slipervise the pfo~r,am?~~ow will the program be evgluated to 
, I (  

see if it is meeting its+,i,objectives and who lrill establish' these 
I f t  

I ? 
objectivks? What if the community does not have adequate 

T- 

resources 'to develop and administer a program.. Finally, in a 
-* . - -. i 

crdss-~lrltural ~ornmGni5~. _hcur is tepresentative input-guaranteed . . 

for the-.variqus ? .  gro;ps within the community? 
I 

* 

Such que+tions are difficult to answer. It may very well be 
- - )  

that the' term "community" is not the most appropriate term-to 

use with respect to "JocaIized" community justice programs. It 
t 

may be wiser to incorporate the notiori of "localized", in the + - - <  

sense of confining ox restrictingsa program to a particular .. 
/ 

place or group of people, rather than assuming that the whole 

community should be the* recipient of a justice program that is 
*1 

to b ~ b a s e d  in the corn&ni'Py and involves the direct input and 
I 

: participation .of community members in its administra-tion and 
b 

For example, neighborhood law classes could be designed for 
i) 

smqll, closely knit neighborhoods rather than for the cornmunit; 

as a whole. Mediati~rr programs ccruld be developed for various 
+ / 

groups . - w1,thij thecommunity, such as for juveniles or family 
"- .' 

matters. Here, the emphasis of a community-based justice * 

program. .,compared to the' formal criminal justice systepl,. is' to 
* 4 e  \ 



- 
incorporate dirGct xommuni ty input in the dewelopment , 
-- - - -- -- - 

< 

5 * - .  
" implementation,'zind administration of a justice program, that 

- -- - 7  7- 
will be based within the community and directly involve members 

, .  - 
'of the community. In comparison to the formal court system, 

.*- *a 

conmu*i;yrb~sed programs may provide alternative services that . * I 

may range from dispute resolution services, to the utilization, 
I .. 

. - 
of lay justices of the- peace and dkversion programs for young 

5 \ 

offenders.  ath he^ than the formal criminal justice system 
- - - 

resolving community problems, community' members are directly 
\ 

\ 

involved in the dispute r.esolu_tion processes and solving * 

i 

I \  community problems through community input and participation. 
I 

Such prograkrmay be less formal in nature, may be less 

expensive, and the cont~ol over the goals and objectives sf such. 

programs may lie in the hands of those who are to receive its 
.c 

services. ' 
F 

To employ the term "community" as a catch-all phrase may . 
# 

i fail to account for the variances and heterrgeneity that may 

exist within the larger community. In turn, an'awar,eness of the - . 
potential sources of conflict that may arise between the various 

.L 
r t 

groups must be taken into consideration. It is important also to 

consider the relationship that a community-based jbstice program- 
% 

will have: with the formal criminal justice system, -for example, 
.- - 

the courts. In dis\cplssions to fqllow, one of theissuess to be 

addressed in the implementat ion ,of commuhity-based lay just ice 

of the peace programs is whether or not these programs are 
/ 

alternatives, or extensions, of the fo'rmal criminal justice 
I' 

system which is ultimately accountable-to the government. 
i 

I' 

/.' ,- 
/ 

16 
h 
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I n  an examination of the impl;ment~tion' and develo&ePt of 
- -  - 

- 

commurijty-based justice programs consideratipn of the various 

conceptual difficu$ties is necessary. As noted, there are q 
m 

large number of questiorls- as to what exactay a community-based- . 
1 t I ,  -. 

.'z program is, the various type$, of programs that may be , *  

implemented, and how they shoT~ldtbe developed and implemented~in 
Y B - 

terms of the needs &of 'thi community. It is obvious from a;) 
- - 

examination\~•’ these conceptual difficulties that in the 
4 r 2  

developing stages. of a community justice program there may be a 
.- - - 

clear mandate as to who the program is to service, who ",ill 
- .  

% 4 b 

administer the program, and what the goals and objectives of the 

program are with respect to the needs of the community as a 

whole and the various groups that co-exist within the community. 
\ 

This would alsp include the relationship that the program wo;ld - 
have with the for>mal justice system..There may also be a need 

9 

for a sense of commitment oGntthe pgrt of those administering the 

program to make sure that these needs are bang met by the e 

i 

program objgctives.+ In this sense, a w~rkirig relationship must 

exist; this ~ould possibly be a 'fundamental entity of .a program 

.: which is ko operate at the community level. 
i 

h 

: It is the purpose of this thesis to Lexamine the development 
- 9 6  J ,  

and implementation of several community-based justice programs 
'8 * 

8 ' 
in the'yukon Territory. white the primary focus of thie :, 

i 
s 
P - 

examination is on the lay justice of the peace program, ! 

additional programs, such-as mediation and diversion programs 



will be examined for illustrative purposes only in terms of 
8' 

&heir cmrtribtrtio+r t w  ~ c t e v e ~ ~ c o m m r r i - t - y  just- 
, Z 

programs serui~g as alter~ativedeAs k k e  f w ~ i a L c r 5 w i - ~ l - ~ c ~  
1 

a 

system for northern and native communities. 
- 

Prior to this exarnination;*this thesis will review some of ri - - 
-I 

, I the pioblems inherent I , in thedelivery ci -&itice services 7 to 

northern communities, specifically i,n terms of the circuit couri 
0 / 

-\ 

systeq and -the a,lienation.and fruspzdion w h i h  m y  be . : 

\ - 
+- 

experienced by those who encouxter the court. A eview of so F 
I 

of these problems will help to s,et the stage. for t\e propbs$l 
-. 'Ly" 

* that northern and native communities can, and should, p ay a 
&- 

l i '  .. \ 

more acti,ve role in sol g their own problems rather than * . i 

relying on aacourt syst hat only "visi;sw periodihally to 4. 

> 

conduct court matters. It is on this basis that northern 
-< 

communities provide the appropriate opportunity to exqmine the " 

feasibility of community-based- justice programs. Several 
- %-. '4 

examples of such programs will be presented ,in terms o# such 
6 



NOTES 

I .  For a more detdiledlanalpsis Q•’ ~ ~ r ~ J a ' ~ ~ ~ - ~ s j , s ~ ~ - f ~ - -  
-communit~, refer $0 Sorokin, pititrim, Society, Culture, and 
Personality: Their Structure and Dynamics. New York: Cooper - - 
Square ~ u b l i s h e r s , ~ ~ .  1962. 

2 .  For a',discussion on the-concept of society, see Aberle, D.F. 
e t  a1 .:\"The Func-tional Prexequisites of a Society," Ethics . - 

'+ vol. ~~'(1949-50):lOO. These authors include the following 
as functional prerequisites of a society;' role 
d i f f e r e n t i a t i o n ~ r o l e ~ a s s i g n m e n t ,  communication, shared -- 

It. - articulated set of goaals,, socialization and, effective 
control of disruptive forms of behavior (see article for a - complete list), Ncticeafdy absent f m m  this list is the -- 

notion of territoriality which is included in several 
I , definitions of community. Upon a review of these 

characteristics one could preclude that a community may be a 
part of larger society, sharing similar characteristics. 
As Aberle, e l  a t . !  note, various types of social systems can 
be parts of a so.clety. r 

3. It is to be noted that ~erber does not include the Yukon or 
Northwest Territories in her analysis, nor does she draw 
particular attention to northern communities specifically. 
~ h u s ,  use of her characteristics are for discussion purposes 
only. Furthermore, her study focuses on native Indian 
ccinmunities while tbis.thesis deals with communities which 

A .  may also have a larqe number of non-native residents. 

For further zeading, refer to Gerber, Linda. Trends Lf! 
Out-Miqration fro13 Indian Communities Across Canada: A - 
Report - - - -  to the Task Force on Miqrating Native Peoples, Canada 
DeparLment of the ~ e c r e t a E  of State, Ottawa: The Task 
Fqrce, 1977. t% 

. / 
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CHAPTER I I 

1-$i Croduc t ion 

$ In discussi~g the deliv.ery of justice services to northern 

and native communities, there are major considerations to.be 

take\ into account in terms of the present state of justice 

delivery and the-various types of programs which could be . 
devel ed in these communities. Native communities in the BP 
northern regi-ns of Canada, the Yukon, and Northwest Territories 

I 

may include Inuit, Metis, the Dene people and natives or other 
' -  

cultural groups. For %~ample, the Yukon Territory has'fa - 
r \ 

population of appraximately 24,000, one third of which are 

na,tives (Yukon Department of Health and Human Resources, i985IG.' 

l In contrast, the Northwest Territories has a population of 

approximately 4&:000 resid;nts, 22% of whom are Dene, 35% 1nuit. 

f 
1 

and the remaind'er aie 'non-native and non-s atus Indians (as 

cited in Griffiths, 1985):  It is also important to indicate that 
b 

Y 

the lega-1 definitio'n of the term "Indian" may tend toQexclude a 

Large number of native people. It is the Indian Act'of Canada - .  7- 

that defines an "1ndianW as an individual who is registered as 

an'1ndian. It is obvious that this would exclude.thos6 natives 
L 

not registered, as well as Inuit and Metis. Thus, one must use 

cautidn bhen us'.ng the term "1ndianW and the literature which 
--& I 

nay only focus on registered Indians. - w ~  



Co.nsideratlion must be given to the use of the term 

- $ - 

"northern". 1t'iis often used to encompass Canadian communitieh 
* 

pp - -- - 

north of the 50th paraIle1, that would Tnclude tKee northern - 

regions of theprovinces, the Yukon, and the Northwest 

Territories. This, in itself, creates problems due to the / 

-i 
\ 

diversjties, betheen these jyrisdictions. For example, with the 

exception of Old Crow, all communities in the Yukon-Territory 

are accessible by 'wad; this is compared to the fact that all 

the communities in the 'hrthwest Territories, except for ttie 
1 4 

Great.Sla3e Lake region, are inaccessible by road (as cited in + 
Griffiths, 1985) .  Furthermore, in terms of language, the 

- 

predominant language used in the Yukon Territoryaby both native 
> 

and non-native populations is English, whereas in the Northwest 
r'- 

Territory where the majority of residents are native, native 

language's are spoken (as cited in Griffiths, 1985). ,; 

,For the purpose of this thesis, there will be no 

differentiation between registered and non-registered natives 

who live in northern communities. As sLated,%&y communities in 

the northern 'regions'of the provinces, the Yukon and .the 
, 

Northwest Territories may have resident Metis, 1nuit and native 

people. The concern here is directed towards the development of 

commun jty-based justice programs in- those communities that would 
a 

I 

di.rectly involve community members and incorporate community 

neehs, including native, Inuit, and non-rrarive concerns. 

With reference to the term "northern", this will generally 

refer to those communities beyond the 50th parallel, 



c predorhinantly in the northern regionsp of the pro;inc'es, the 
- --  

Yukon and ~orthwest ~erritorTes. In ierms of program examples: 
I 

, the region will be specified. As noted above, tli- a- Vastppp 
- 

, - 
differences between these regions and differences wikhin che 

\ ' 
Y communities of each region, and this may affecg the type of 

program which may operatg in the community. For example, in 

discussing the lay justice of the peace program in the. Yukon, 

there are differences between a community such as Watson Lake + 

and. a community such as Whitehorse in terms of population and 

association with the fbrmal justice system and government which 

\ are based in Whitehorse. What is important to be ,kept in mind is 
4 

: that$his thesis is concerned with the development and - 
- 

implementation of ,community-based justice programs that' 
C .  

/ e  . 
'encompass community paqticipation. - Northern communities may 

i - 

, provide a good opportunity to explore the potential •’,or such 
* programs. 

,' 

\ i Prior to a discusslon'of the heed for ommunity justice 1 

_ I  

programs and community participat'jon in su'ck-dgrams, it is 

important to review some of the diffic;lties encountered by . 
several northern communities, specifically %n ,the Northwest 

Territories, northern British columbia, and Alaska, in terms &of 
D 

the delivery of justice. services, Alaskan examples were chosen 

because of the similar types'of problems, which many Alaskan- 

_ communities experience in terms of'justice delivery. This will 

begin witK a di-scussion of the northern court circuit. Once 

again, a cautionary note is to be taken with respect to the 

variations.,that exist among northern communities, especially 
C 7 4 .  



', 
between the Yukon and Northwest Territories. For example, there 

-. may be cu~tural, 3 i ~ i ~ ~ c , ~ e m r n i c ,  pol? tical, racial and - 

isolatiok factors distinguishing m ~ k k k - f r m v o n - m t h e r ?  

' Some communities,may have the resourced whether they be r 

+, 
administrative, leadership or financial to be able to developB. 

/ ,  . 
and implement their own justice programs? while others may not. 

' .  ,. 
As Gerber (1977 :8 )  indic-ates, the community development is very , 

8 important in relatio . to a. community meeting its own needs.   his 
- Y ,  9 

P < 
is an-important point and wi-11 be return'ed to with respect to 

the implementation of community-based justite programs. 
- 

C4 

d ction to follow the northern court circuit will be 
/ I .  ,. * idiscussed. As a forum of justice it is somewhat unique in i$s 

stkle of justice and will serve to illustrate several k'ey 

problems+'•’ obnd iTF the delivery 'of justice services to many 
I 

northern and native communities. . 
4 "' 

The Northern Court Circuit .. - 
1 - *  

The circuit cdurt, 'as it i s  termed, is a style of jLstice 

delivery that 'i$ quite different to the style of justice 
d 

delivery found in southern, urban regions of Canada. ~asically, 
', 

, * 

the circuit court, .which is utilized i.n many northern regions of , 
1 

the provinces, the-Yukon and Northwest Territories, consists of 
1 - i. 

. a judge, lawyers, police, and dourt staff, travellrng to 
1 

communities wikhi Y3 specific jurisdiction and holding court- 
within that ju isdiction usually dealing with criminal matters. . L t 

For example, in the Yukon'Territory, fourteen communities are 

. \  i 



serviced by two ~erritocid Court Judges who travel with the 
* - . . - 

court party-to the va'tiaus communities, usually three or four 
.- * - - - - - - - - - - - - - - - - - 

times yearly (Bill, 1984). The circuits vary in length from one 

day to two weeks with the avekage circuit court visit being one 

week (Bill, 1984). This will depend on-the flumber of 
" r . , 

court cases to be dealt with and the eventsVmin tde community (as 

cited in Griffiths, .l985). In the case of Old Crow, which is the 

only community in the Yukon not. accessible by road, the circuit 

court is scheduled when most individuals are.present in the 

community and not hunting, fishing, or trapping outside the 
. I 

community, which is a seasonal lifestyle forbmany of the native 

people of Old Crow (as cited in Gri$Jiths, 1985). As Roger 

Kimmerly (1981:39) notes of the circuit court trips to Old Crow 
I 

when he was a magistrate, "Attendance includes mo 

population - the court is a, focal poiat for local issues - the 
\ 

individual dramas unfold -with widespre d community interest and 7 
great concentration". This would suggest that the community is 

interested and involyed in the visits that the court makes to 

their commu.nity. a 

In comparisgn to the circuit court in the Yukon, in fhe 
, \  . 
~orthwest ~erritories approximately 40 to 50 communities are 

visited by both the Territorial and Supreme Court-judges who 
' 

\ 
travel on six circuits (as cited in Griffiths, 1985). Unlike the 

Yukon Territory where the legal services are based in 

Whitehotse, the capital and government centre of the Yukon, in 
7 7 

'1 

the Northwest Territories therq are lawyer's in several 
.J. 

communities outside of the capital, Yellowknife (as cited in 



4 Griffiths, 1985). The circuit court may visit the larger 

communities in the ~orthwest Territories every month, while 
-- 

I other communities are v-isited, every three months (Grif Liths, ' . 
1985). It  is important to note that unlike the Yukon where . . 
English is spoken by the majo 

v the Yukon, the majority of na 

Territories speak only their 

extensive use 6f interpreters in cour 
- - 

(1985:l-5): ",There are often 

between English-speaking members of court party and people 
- - - 

in< the villages". 

k 

0b;ervat ions made concernin circuif'kmrt' have cited 

the practices of the first S ior Court Judge of the Northwest 
t Territories, Mr. Justice Sis , as those who reflect its true 

spirit. It was the wish of Mr. Justice Sissons (1968:66) that 

every effort be made to, ensure that j&tice was taken to every 

'man's door in the Northwest Territories. A successor of Judge 

Sissons, Mr. Justice C.F.  alli is (1979:77) agrees with-this 
.< 

. 
sentiment, advocating that,, "...the courts must be vigilant and 

I 

cdnscientious in order to ensure that native pkople, whether 
& 

Inuit or Indian, are treated fairly when they are brought before 
L 

/the Court". By taking the court to each community in +he ' 

Northwest ,Territories, it was hoped that the people woulb be 
' 

able to see justice being administered. As stated'by W.G. Morrow , 

This helps in'the educational process. And as well, it 
sh~uld solve some of the mystery ordinarily associated 
with trials. The people can see and hear for thewselves, 
and if it is a jury trial, they can actually take part. - 



4 .  

; i, 

, " 
art: 

There are several reasons -tb suggest why communi& members 
--- - - -- - 

should take on a4 more responsible role in the delivery of 
- - 

\ 
. \ 
i ', 

justice services. Anne Crawford (1985) examined many of the 
r * 

difficulties surrounding the delivery of ju,stice services by the 

circuit court in the ~orthwest ~erritor'ies. For example, Ye 
disc"sses the role of the courts in instances where valu4 of 

particular native and Inuit communites in the Northwest A 
r 

1 

- 

Territories are sufficiently different to the point that this 
4, 

' \ B 
a 

may cause conflict between the community practices and what is 
/* -.-. 
i 

/en as an "enforced standard of law" (Crawford 1985: 11. She 

o gives the following example to illustrate this sense of 

bewilderment: P 4 

* 
During a court break, an elder a remote community 
sat in the corner of the courth  gain and again thb 
law was explained to him. Finally the inter reter 
indicated that there was no need,to continua 'Don't - 
worry', said the interpreter; 'You don't need to explain 
it again. Ue understands what you are telling him. He 
just looks confused because he wonders how his community- 
will be able to live with a law like that'.. 

Q 

To illustrate her argument, Crawford (1985) draws examples 
V 

from circuit court practices in the Northwest Territories as a 6 

result of her role as a defence counsel. For exgmple, with - 

respect ,to usinqnative pe,ople as jury members-; she notes that _.  . 
there 'are often linguistic and communication difficulties that 

make it difficult for a native person to sit on a jury panel 

when the proceedings are in English. The result 'is that 

,non-natives are over-represented on most jury pariels in the 
, 

Northwest p err it oriel (Crawford, 1985). ~ h u s ,  if an accused is 
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Colul~lbia, found similar problems with the circuit court that 
- - -- - --- - - - - - - - - - 

visited the. fo$&llages which she q&udied, every two or three 
\ -* % - 

-T . .?A 

:")-'a . - m ~ n t b s . ~  What is important to note from her findings is that in 
++ 

J spitefiof the circ;it court eventually ar&ving in the comknity 

to deal with court matters,. $jam the time of the occurrence of 
-* 

the offenc.e_and the actual court date, social sanct'ions in the 
3. b 

Ba 
'~illage~had'3lready I been put in motion (Nelms-~atzke, 1983) .  On 
h 

the basis of her observations of the circuit-c~yt in northern 
- s .  '% - - L 

Brit i2k Columbia, , Marshall ( 1982 ) '  concluded ,that by the 

time the circui!t court arrived and the evidence was brought to i 
court, the parties involved may have already settled their 

differences .and may not appear)together, if at all'. .- By the time 
G 

the court arrived, the victim and offender may have resolved the 

mattar and come'to terms with respect to restitution.31n this 

manner, the individuals themselves had taken the 'initiative to 

solve their own yroblem rather than waiting for the circuit 
4 

court .to arrive to resolve it for them.   he matter wag dealt 
I 

,with quickly and there was little interference in the lives of 

those direct-& involved in the matter. Furthermore, there may 

have been a better understanding of the procedures if the matter 
- 

was dealt - bi th,khrough a oommuni ty dispute resolution mechanism. 

P 

~ ~ l m s - ~ a t z k d  ( ,983 )/ r;dted several important, requirements 
... / 

that were necessary to improve the delivery of justice services 

to the northern dommunities of ~ritish,eolumbia. These included,' ---- 
A * 

speed,.invhlvement of the community in the process, and the' . - 
that thk offender as well as _the 'vict irn, were ensured 
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Some villaqes which Ange11,(1981) studied did, in fact, have 
/' 

such laws. In these villages,/ "bush justice", which was defined 
. .- 
as a general area the nature and methods of social , 

/ 

control and public safe y in >redominantly.native vcllages, had P' become an intricate. art of the criminal jqstice system in , 

1'' 
Alaska (Angell, 1981 ) . In these ~ l a a ~ n a t i v e  villages the 

members ,of the villages disposed :of many minor 

~ n ~ e l l  (a8 1 : 15) found that-...the normal practice of -'handling,-/--+. 
b 

unacceptable behaviar in the villages involved a v i l l a g L 1  
Y 

accepting referrals from the village police officer and 

rendering decisions concer~ing the disposition chosen for the 

accused. I f them matt-er i nvolves widespread cbncern, the village 

council may,call a general meeting and a concensus is reached 
'2, 

about the course of action, be it'community xork, or. some other 

penalty. If a consenstfLwas not reached, the matter <was referred 

to the State Troopers to be dealt with (~ngell, 1981)." 

A similar response to minor deviance was found 'by Kimmerly' 

(1980:17) in his experience as a Magistrate in the Yukon 
L.  

Territory. He gives the f~llowing example of a case in Old Crow: 
"-A+ @ 

A number of means have been attempted to deal with,the , 
liquor problem one being-sentences of 'banishment' given 
through a probation order in which the offenders were 
required to trap outside of the Old Crow townsite. Such 
an order is issued after discussion with the Chief and 
the band council and is agreed *by both the defense and 
the Crown Counsel. - 

i 



P 
In terms of the relationship that many nakiqe and Inuit 

/ 
-c-- -- communities kveiwith the circuit court ~ ~ s t e m ,  especially in 

I + / the ho~.thwest Territories, there is alheedforthc de-lopment . 
* L 

of resources and-,~<~pbrt services for both the justice system * 
P. + 

L .  and community to use. Services-which a#e adative to community * . . '  - . ,  

needs. As n~ted by Bovard ( 1 9 8 5 ) ~  there nay be a qeneral lack of 

understanding of the law in many communit&es jn.the Northwest - 
Territories thus the need for' legal ed~cation.~ - - * 9 

-- 

r . &ad Morse &( 1976) 'notes that our legal system rests on the 

assuhption that we all understand o? should understand thc lay. 

This assomp$ion, though, is \ot jastlf idble without taking into 
A m I I ( 

consideration the various cultbral ahd value systems that may be 
I / 

present in a large numbec of communities in regions &ch as the, - 

~okthwest '~erritorieq where the 'pa jotitysof the population is 
\ I ', G 

; native or Inuit. Even in the Yukon   err it or^, where the 
I 

population of native people may-not be as large, or 

proportionate to the number of non-natives, there is present, a 
=. . 

lack of understanding of,the court procedures by many of the 
h - - * 

native people 'in the Yukon  ill, 1984). This should be &f 
\ , conce>n since, as Bill (1984) notes, the'aajority of people 

- 4  

ap earing before the eourts in the Yukon are native. P 
a .  

f&-,need to incorporat,e 'community values, and c-~ltural~ .. '. 
variations ie terms of responding to problems withill the 

r 

community has become apparent to many researchers (~t~askill, ' 
s 

1981; Mor.';e, 1983; Crawford, 1985). This is especially true 

where the majority of individuals coming before the courts in 



many communities are native people who do not understand court 
- - A 

procedures (Crawford, %985;  .Bill, 1984) .  As ~ill"( 1984)  notes, 
- L1.f - - -- 

there is a need to bring native. people into the jktice system 
? 

in the Yukon,in cerms of assisting the defendants who have 

little or no*comprehension of what is going on before them. 
I 

lnn&ative methods need ts be developed that would allow for 

the active participation of community members in the resolution 

of community problems. As such, the-se programs could be 
i - - - -  

* +' 
aaministered at the community level, by community members, and 

' . a  

incorporate the needs of- the native offenders arid*the communify" 4 

r 

as a whole (Caves, 1981) .  In this sense, the community could 

take. on: a more active responsibility, for imts own problems and 

the caseload the c,ircuit court encounters whefi it visits the //":2 
communities might possibly be reduced. 

1, 

J 

/,/ 

Conclusion gp * /' 
,/' 

t " .- A 

This chapter has examined the present state of jystice 

delivery to native and northern comm'unities. This chapter has 

emphasized the point that there is a need for innovative methods 

to be developed which incorporate the needs of community members 
.I 

and encourage the development of justice structures which rely - 
- I 1 .  

on community re~~onsibilit~. Such responsibi\ity would entaila 

~ommunity-members having the resources avaiiable -to be able 

resolve crime-related matters. A s  nated, such programs would 

also assist the formal court system by providing alternatives 
/- 

. A 

and support services. 



, The purpose)of the 
CC 

easons why communi-t i& .. 

t , L 

following chapter is to examine several 
- -- -- - - 

s should beqome more active in the . 

- - - - - - - - - - 
I delivery of justice services. In addition, several examples of 

t 

Y community-based justice programs will be presented to illustrate 
* 

the various advantages and disadvantages af such programs and 
*- 

- 
?their feasibility for native and northern communities. Taking 

into account the variations that exist between jurisdictions, it . " 
, 

will be sugge9ted that the northern communities would appear to 

p~ovide a good opportunity to explorethe potential d 
comniunity-based justice programs. This thesis will thus examine, 

& ' 
in greater deQ41, the various community-based justice pqograms 

si 

operating in the Yukon Territory. 



NOTES 
i 

& p. . 
-- - -- - - 

1 .  Joe Bovard, a defence lawyer in Frobisher Bay, Northwest 
Territories, stated that there wer< instances in7i ispp 
experience when, sue' to a lack of understanding of the law 
and the justice system, some of his Inuit clients would give 
their statement freely to the police without their. lawyer '- 
being present. Lecture, Simon Fraser university, 28 
February, 4 985. 

"3 

2 .  Nelms-Matzke ( 1  9831, in'her analysis of the delivery of 
justice services to northern communities in British 

, Columbix found that at least 95% of all cases dealt with by 
- the. cou involved native people. 

f. '~ecture given by Joe Bovard, Simon 'Fraser University, 
Burnaby, B.C., 28 .February, 1985. 

4. The Alaskan State Troopers visit the villages.on anoaverage 
of once a month. Angel1 (1981) cites t k t  three-quarters of I, - the communit~~s surveyed had their own locaL officer. The 
average visits by the State Attorney is one each year for 
those communities not near a' commercial city. 

e 5. Lecture given by Joe Bovard, Simon Fraser University,'-' 
Burnaby, B.C., 28 February, 1985. 
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implementation of-what could be seen as alternatives to the 
I v 

present Tust ice sgrvl'ce delivery. . 

The Canadian Criminology aqd Corrections Association, a 

national organization of individuals working and interested in 

criminology and corrections intCanada (C.C.C.A., 1976) has also 

provided several, rec'ommendations for the development of 

community jusiice programs, which encourage community 
. , 

involvement.: The first recommendation of prime importance is the ,, 

@ 
prevention bf crime. This would include encouraging the 

communitieS to play a larger role' in crime prevention measures 
Y 

" * 
in their jurisdiction. 

The second recommendation includes the use of community I 
. I  

+ -  C , diversion programs to screen minors or first offenders out of - 
the criminal justice system into community-based services 

(Canadian Criminology and Corrections Association, 19761.' . 

/ - $ < The final recommendation put forth by the C.C.C.A. included 
I 

the use of lay assessors in the sentencing p'rocess, especially 

with respect to charges against native people. They note the 
\ 1. , 

9 hi tory of the private sector involvement'in the criminal " 

I 

justice systam (C.C.C.A., 1976:6): 

In primitive societies, anti-social behavior wasidealt 
with by the citizens themselves. Justice was dispenced 
.by peers based upon common values and stan.dards of 
behavior. The community was involved in the criminal 
justice process and restitution was used frequently in 
dealing with disputes between offenders?. 

in his analysis of ;communityw, Erikson (1975)~ a - 
sociologist, outlines what be terms' a "functional" approach to a 

' 

"h =-. 



community's reaction to crime and deviance. This approach 
h 

i i 

indicates several reasons' wh~.~ommunities s'houAd become involved 

in the development of localized justice p r ~ g r a m s ; < T l u d - i ~ g - ~ ~  
, 

possi$ility that the reaction of the community to7deviant 
; t d  

behavior may havg an effect on the behavior of the individual. 
- 

2 -  4 
% r 

Erikson (1975) -notes that the cofimunity's decision to. bring 
4 I ~ 

I deviant sanctions against one 'of its member8 is not a simple act 

of censure, rather it is an intricate "Pite of transition". The 
?. 

- 

:individual moves out of his/her ordinary place in the community 
* ' . . 

. f@ and is transformed into a deviant role.. This transition is 

comprised oi a tipe of ceremony that will change the status of 
B *  

- .  the individual. The ceremony itself will take place in a formal 
--;%, 
&& . 

) P , setting such as a courtroom with a crirrlinal trial. An 

announcement is made as to the nature of the deviance, and a 

possible verdict, and the individual is given a certain 
& 

puhishment for his/her beha.vior. 
* 

i - -  . 
r+ 

v 

, "  Such "ceremoniesu, according to Erikson (1975)~ include 

widespread public interest of the event, taking .place in a 
.. 1 '  0 
* t dramatic settifig suc* as the'criminal trial. There is mbch 

--1 

formality and exaggeration lo•’' rituals involved in the procedures 

whereby the individual. is judged whether or not he/she is 
t .< 

e 
\ 

legitimately devi,ant '(Erikson, 19~75: 27-28). ,- 

This analogy suggests an interesting ,role8 for communitp" .". 

justice pro,grams. Having the community 'become involved in' the , 

justice process could alleviate many of the formali-ties 
+- 

encountered by the criminal justice process and the confusion 

'. L 

38 



. * 
and alienation individuals 'bay feel when they encounter this 

- 'system. 

The contemporary. examples -of community justice programs are 

t o M f o u n d  in a variety of sources. These include community 

arbitration boards, mediation programs, justice councils, 
- - 

diversion programs and lay' justice of the peace programs. The b 

- .  focus of the discussion to f-ollow will be to. examine several: of 

these initiatives1 in berms of their z a l s  and objectives, - . . 

including their viabiljty as, community just?ge programs. This, 
1 .  

in turn, will provide ex\-,les of programs that- may be viable 
--#--- = ' 

for communities in northern regions such as the Yukon. C 

. 
/ r . 

_i d.' 
-% 

Community Arbitration Programs 
J' 

A good example of a brogram thai strives to achieve the 

- above noted goals is suggested by 'Mund (1976:109). The community 

argitration board, which is also similar to community boards 6r 

neighborhood justice centres found in many areas of the United 

States (Schonho1.t~~ 1984) ; are tailored top meet the needs of the - 
community it serves. Through careful planning and community 

C P = 
2- * 9 

support, interested 'leadership and 'the support of justice 

personnel, a community hrbitration board may be uncluttered by - 
- ,  

formal rules and procedures of,'the courtroom, and may be based 

upon and reflect commun-i tyjj(andards. Compromises may be reached 

with which all parties indolved cou?d be satisfied..(Mund, 1976: 

109-1 10). c 



- 

the 
- 

' med 

The role of the community arbitration boardcis similar to. 
- - - - - - -- -- 

1 
mediation process that involves two parties meeting with a 

iator to resolve a dispute. The mediation process involved is 
: .*r= ,- " 

+. one which is reflected by an informal meeting with minimal 

proceduqal jargon to comprehend, whereby the parties invdlved 
\ 

are directly involved in the resolution of thei dispute. A 
- =  

compromise may be reached.via their direct participation.in the 
h 

I 
process, each participant contributing what they feel is just --- - -. 

- 

for the resolution of the dispute. 

The procedures involved ;n this process, are not-conducted in I 
court; rather they ar-e.held in an informal meeting where strict 

L 
& 

rules of e ldence do not apply JMund, 1976). The arbitrator * -. S - 
resolves the qse-after all the parties present have been given P 7 

an opp,orfunity to expresG themselves on issues that they feel 

.are relevant. For example, if the purpose of the community - 
* -. arbitration pr0gfam.i~ to deal with young of•’ender~~who 'have 

.b 

been diverted tb the program from the'formal courts, the 

arbitrator will resolve the case after all parties invoavea have ... - *h 
been given an opporfunity to express themselves on issues of 

whether the child has violated the law, and if so, ,to-suggest " 

appropr ia,te sanctions. 

4 
Similar to a community arbitration program, a community 

board provides a c~nflict'resolution program to community 

members (Schonholtz, 1 9 8 4 ~ 5 4 ) .  Individuals learn how to resolve 

: their'own disputes and ?re provided with a,service that is 

applicable t6 their ne ds. Parties are able to meet with a panel i 



of community memberspwho, will listen to the details of the, 
- - -- - -- - - - - -- A 

issues of the dispute and will provide the opportunity for the 
" -  \ 

- - L - - - - - - - --- 

parties to become directly involved in resolving their own 
. 5 

dispute by promoting discussion and communication among all of i 

0 

them. s 
1 

0 

Mund ( ~ 9 7 6 : 1 1 1 )  concludes that programs such as community 

-- arbitration programs are adyantageous for several reasons,. 

including the reduction of cost in resolving a dispute-that does 

not require a lawyer, reducing the letgth of time it takes to * '  

resolve a dispute, maintaining privacy in the sense that-matters 

can be dealt with in cpnfidence; and the advantage of directly 
r 

involving the disputants in the process of resolving their own 
1, 

matters. There is no need for the unfamiliarity and frustration - 
- - which many individuals encounter when they have coptact wikh the - 

formal criminal ju~tice~system. AS noted earlier, many nativk* 
i .  

and Inuit people face frustratio-ns when encountering the circjuit 

court, such as language diffieul-ties  ranci cis, 1 9 7 3 ) .  It is / 

quite feasible for community arbitration programs to ,be 1 .  
4 

I / -  
I 

conductes bjicommunity members who speak the native langua,ge of 
3 

-lhm&unity and thus alleviate the pr?bl;m of. f - 4 

1 
misinterpretation or lack of understanding of the procedbres. -. 

1 
\ 

- I 

Mediation. \ 
d 

. . 
Mediation has been defined as:' - 

' -  . ..an approach to conflict resolution in which an' 
impartial third party intervenes in a dispute with the 
consent of the parties, to assist them ?n reaching a " 



mutually satisfactory settlement to issuesin-dispute 
- ardt, lY64-s) - a r  - -.\ . . 

+ "  

It is n e t  a mmktog. app~oaek,  r&er-i-t-is ;i -- one. 
1 \ 1 1  

1 . .. 
Disputants map choose mediation as an alternative and mediators 

A - I 

."facilitate the encounter but do not force the'ir own opinions, or 
P 

solutions, on the dispute. As ~eachey, Snyder and Teichrbeb 

(1983:1.6) state in "A'Training Guide for Mediator's in the 

Criminal 3Gstice System": 
0 t' 

Mediation, negotiation, and b$rg,aining are not new 
phenomena in the legal system. Despite its adversary 
steceotype, the legal system'has depended on such tools 
for a long time as a, practical necessity. Mediation - - 
programs that have developed in recknt years represent 
attempts to legitimize and expand the role of medi.atibn 
and bargaining in handling conflicts. 

* d 
,a 

a 

Mediation programs are no longer new in Canada (Burkhardt, -. 
1984; Peachey, Snyder and Teichroeb, 1983). such programs share 

5 

a common understanding of mediation as a third party working 

with the parties in conflict, but the programs may differ in . - 

terms of how they operate (Burkhardt, 198q). Some attempt to 
. ?. C 

deal with community problems sbch as neighborhood disputes, 
. . ra 

property disputes, landlord-tenant.~disagreements, vandal ism, 
4. 

w F=& breaking and entering and petty the•’ t (~urkhardt , 1984)'. Other. 
+% 

L "  

programs work at family disputes, including separa$ion and 

custody matters. As will be discussed furt e s . j n  this thesis, , 'kc*. 
mediation programs in the ~ukon have recently been developed to 

t 

,I % 
" deal with small claims and family dispte matters. 

#-=% . 
Mediation can offer an alternative to layi~charges, 

T 

* bringing an-offender before the courts, or ating someone- 
I . ' .  
i , found guilty of * ,  an offence. 

. - 
' 



'A 

'i ~ 

a? 
'. , ,* 9 

AspPeachey,.Snyder and Teichroeb ( 1 9 8 3 :  1.8) state, - 
-- &-- - - - - - 

"Mediation ii as viable method of ."dispute settleme-n$ at both 
k * - - -- --- - -- 

pre-rtrial post-tsial levels"'. Mediation can also provide the, 
+ 

opportunity for victims and offenders to meet face-to-face. 
- 

c$~i,ation skills are utilized to encourage cdmmunication among 
i e. 

the parties so that they are able to resolve their own dispute . - 
- 

rathSrdthan having ,lawyers or judges grecide over the matter. 

community members are encouraged to actively participate in . 
7 

resolving their-own disputes a$.a coqt that i s  minimal in terms 
' 

of finances and time (Bhrkhardt, 1984) .  Such an alt,e.rnative is ' - - 
fea~i~ble for northern and native communities perhaps in the form - 

' o ~ c o u n c i l  of community elders who would be available to 

&ediate disputes between community members. - 
, - 

I +  P 

Community Just ice Councils 

B 

Community justice councils have been defined as ''.re 

counciwls",, whose task would be to provide: - - ___ 
-1- -- -- * ... an -ideal opportunity for citi~ens~input through their 

participation in the, prevention and control of crimes 
and delinquency either by advisory committees or 
particiqation in special projects (Lajuenesse, 1976) .  

/ S  l* 

In the mid-1 9/'/01s c'ommunity jusfick councils were pestablished in 
i 

'R . - 
British ~olumbia.,~ review of their development and- * 

, I -  , . 
implementat iod &$l highlight several 'key issbes involved in.  the- 

; - - - 
o b j e ~ w i n c r e a s i a g  'community participation in justice 

. i - 5 

/ 
% 

programs. 
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Various issues surround the development of justice councils, - 
z - - - -- - - - J- 

-Lajuenesse (1976) noted the requirement for the establishment of _--- 
a solid administrative base to organize meetings. ~hes"e include 

C 

the neea tor justice councils to be issue-oriented and sensitive 
' 

t o  the political conflicts with other social and justice groups 
. . n  

within the community, and. the need that they must not be too 

bureaucractic or politic"a1 in nature for fear of alienating 
4 L - 2 -- -- 

community members who dSd not understand -their purpose or 

procedures. 

. i 

Justice council-s in British Columbia did not survive 
'i 

(~ajuensse 1976). It ib imperative here to speculate as to why 2 
h 

this might have happened. The first of which may be-found in the 

relationship between the community members and the justice - -.".. 

coancils. A justice council, could only -survive if there was 
3 ' " .  

<.- community interest in terms of administrating and participatinS 
,.l* 4 

in the-program. If this,interest is not present, operational and 
# 

administrative difficulties occur in terms of making sure that 

the program is active and providing the required, services. 
.I_. 

Furthermore, in attempting to identify community issues and - 

needs, it is obvious $hat there will be conflicts of interest 

* between the various groups within the community. qhat one group . 
0 

Q 

may see as a "special project", another group may not. In terms 
4 - a  

of implementing such projects, it is necessary to determine who . 

will decide which project has priority.. 
b '. 



I '  
In terms of the bureaucratic and political nature of a 

\ .. 
community justice councili the point has qeen made-that skh a 

f - - - -- - - - - - program may become too bureaucratic and poSitica1 and thus 
\ 

alienate itself from the community.'.ln this\,sense, a justice 

council may become an extension of the formal criminal justice 
3 1  ! 

system, rather than a community-based justice program which is 
, 

presumed *to be one of its primary obectives. \ 
'L 

In addition, - La jeunesse .(I 976: 56-80) implies'\,thilt justice 
1% 

councils were operating without policy and were i;' need of more 
\ 

cohmunicat ion and support '•’ram politicians and the .'government. 
without' such support and a blear .mandate, it would seem that the - 

-4 
demise of such programs was inevitable. 

' a .  /- 
- Finally, the Gestiofl of kesti;; the effictiveness of such 

7 

programs needs to be addressed in terms of one of its primary 

objectives, that of increasing cornm"u~ity involvement in \ 

problem-solving. 1f a justice coun~fl is not effective in 
I , 

resolving one of the - > community's problems, one has to ask 
\ 

whether this necessarily means~that it is an effective program, 

and what criteria will be used tb evaluate the 

Furthermore, using the same line of questioning i f  a justice 
\L*r council does resolve a particulax community problem but w i t L  

a 

little community input in doing so, is this program still a 

'"communi tyfl just ice coqncil? One would assume that community 

interest would be vital for the developmen-t and implementation 
- - 

oL-a~"of:khe projects that a justice council would undertake. 
F ,  

Without SL;~ community interest, the prog;am seems to be faiiingf . s 



one of its fundamental objectives, bringing together: "...peoplP 
- - - 

of various interests and groups to become involved in the.;. L 

- - - -  - -  

administration of justice" (Lajuenesse, 1976:9), 

--. --. -Diversion is a highiy controversial issue with regards to 
. \ 

its definition and policy (Ekstedt and Griffiths, 
1 

- - 
1984:330-333)). For the purposes of this discussion, Alper and 

7 

Nichol's (1981 ) definition of diversion ,will'b; used to - 
5 " ,, 

illustrate the point that diversion serves as an alternati~e~to' 

impric~nment and'may'involve community participatign in its , 

\ 
I 

#lper and Nichol (1981:39) propose,one definition of 

1 ... the practice by criminal justice officials - police, 
prosecutors, and judges - of channeling out of the 
criminal process offenders who, as a consequence of I 

their probable and assumed guilt, would normallyc be 
hand1ed.b~ the criminal process. 

- 

Some programs focus on $ounbg offenders, others adults, usually 
\> 

dea.ling with less serious crimes or first. offenders (Alper and 
'? * 

Nichol, 1981). Diversion programs, in essence, provide 

alternatives for offenders'to be responsible for their actions 

by providing alternative measures to imprisonment, for example, 
A 

some community work ,-intensive counsel ling^, job placement, or . 

educational services. If the offender has successfully completed 
$ 

the program prescribedpthe ~harges against him/her may be 

dropped (.Alpes and Nichol, 198 1 1. 
, 



i~ommunity involvement .in such'a program may or maay not be a 

pre-requisite to ehe progrk's &~ro~ment and: implementat ion. c 

As noted above, Alper and Niehol (1981) a&wkgte+&k---- 
'%- 

of the criminal justice system have direct input into the , 

ion of the program, This may or m A  not be advantageous, .+ . 

depending, upon the amount of cmtrol the fdrmal jystice sFskem ' 
C'- 

may have over a program.   here may be.2ittle room for community 
/'" 

inpug if an of fender is notfdiv&,='e/d right out of She formal 

justice system. This, however, may not always be the case, A 
-i , 

fundamental objective of a diversion program, as suggested by 

th6 Native Counselling Services of Alberta (N.C.S.A.), may be to 

increase tlie involvement of the community and enable the . 
community %jc have .direct input intp, the operation of thGe program 

, 

(N.C.S.A., 1982). 

, 

As an example, the High ~ e v e l  Diversion ~ro~r?; will be 

discussed below tp' illustAte aome of the more, general problems 
, I  F' i 

that may occur when a community wishes to play an active role in 
\ , .  

the ogeration of a justice program. This example will also 

illustrate how a program that is supposed to deflect people away 

r o  : e cri,minal justice s,ystem may become'an extension of that 
2 

system. 
w 

The High Level DiversioG Program operated for three years, 

1977 to 1980, in the Higl-y Level area of northwestern A~lberta 
, 

(N.C.S.A., 1982). It serviced small towfis, two Indian reserves, 
4 

and one Metis settlement. The Objectives of the proje~t included 

the following: 



1 .  to provide an alternative'to imprisonment for minor offences 

2. to keep minor offenders out of the formal court system and 
\ .  
justice procedures; 

3. to avoid the stigma of a criminal record, and which yas 

likely one of the most important obje6tives; and 

4. '!to involve membe,rs of the communities extensively through 

their participation on a potential Diversion* Screening 
d 

P 

Committee (N.c.S.A., 1982).  his Comrnitiee would meet with 

the victim and the offenqer and discuss'a suitable agreement 

whereby the offender* could compensate for the offence 
;< %* 

(N.C.S.A., 19821.' 

\ 
%,S 

*% 3 _ 7, 

In this diversion process', the agreeme ts were designed to 
& 

\ 

./be flexible. :with the emphasis on' the resolution of the problem 
4 
8 

to everyone's satisfaction. Resolution was to be accomplished 
a 

through a verbal ~pology, cash restitutiok to the victim, or 

community work service (N.C.S.A., 1982). Those offences to be 
- 4e 

diverted included causing a disturbance, common assault; theft 

-under $200. and breaking and entering (N.C.S.A., 1982). - 
'* 

I 

On the basis of an assessment conducted by the Native , 

+ Counselling Services of Alberta ( 1982) ; it became ipparent 'that . . 
the objectives of the program could not be achieved with respect 

1 

to, the offences, the client grcup, the diversion agreements, or 
i 

the method of refierral to the program, even though these 

objectives had been approved by the communities involved in.the 

, project. For example, it was intended that the Diversion 

I 

1 



Committee was to have a strong votce in the diversion decisions; 

the final decision, though was made by the Crown pro.s.ecuto'r. 'd - 
a, r -7 

- -- -- 

While the R.C.M.P. were in~glved initially in thescreening of' 
1 

offenders for possible referral, it soon pwithdfew f r80m the 

screening process aitogethtr. The N.C.S.A.. (1982:325) states 
S 

that this was, "partly in an attempt to avoid criticism for 

non-referral of potential clients and partly to render the 

, referral pFocess uniform for all three d;tachments' in the area". 

Thus, the R.C.M.P.'only stamped tha front of the files that-'were 

to be diverted. 

These files, then, went into the court docket and the 

diversion was made in court, whereupon the offender was summoned 
. 9  

to court to rUeceive the decision as to whether or not he/she was 
- 

to be diverted'. It was through this method that-the diversion 

essentially became at formal part 'of court proceedings. 

When the R.C.M.P. withdrew from the selection process, this , 

resulted in less communication betweehhe R.C.M.P. and the 

Diversion Coordinator in the communities, and "...a significant" 

reduction in the role, real or perceived, . ,  . of the div~&ysion 

committee" (N.C.S.A., 1982:325). -/. ,/ 
,* - - -  - - 

i . - 
Y,uring the three years 'that the proyram o erated, there were 

72 referrals (N.C.S.A., 1982). of the$e, 1 1  c L ents had been 
rejected by the Crown Attorney for $articipation in the project, 

\ 
and,four were referred back to the pblice, or Crown. There were 

3 i t - 

5 7  cl'ients who Participated in the pbogram and successf~rlly 
i 

completed their agreer.:ents. Of thesei,.39 were known to have not 
1 

re-offended (N.C.S.A., 1982). 



While the program ceased to ope$ate in 1980, the ~ative 
- 

.- 
-- - - - 

Counselling ~erbices of Alberta (1982) did ndt view the project 
- 

I 

as a complete f&ilure. The suppoFt given to the project by the 

communities had ' been maintained throughout the duration of the 
I 

program. The prdject had demonstrated, according to the N.C.S.A. . 

ni ( 19821, that co , .I munity mepbers were willing, and c o h d  take part 

., in the decision-making about what to do with offenders in the 

community. This in l"tself5was an achievement. Despite this, the 
, *"  

ject Mas plagued by a low referral rate fr%m the police and 

ro n's office, which undoubtedly affected the decision not to n 
extend funding of the program past the demonstration stag "r': 

The N.C.S.A. (1982) concluded %. that while the High Level 

Diversion Program was designed to be flexible, innbvative, and 
-% - 3 .  

, educational-, and involved community "input, the project became, 

for various reasons, a n  extension of the formal court system: As , 
d ' * 

.the N.C.S.A.(1982:328) concludes, 
4 

The program might have appeared unorthodox, but the 
pressure to coqform to the more formal system 
essentially rendered it part of that system, and unable 
to, respond to the community's needs and expectations as 
Native Counselling Services would have wished. 

.In terms of lessons to be learned with re'spect to the I -  

development and implementation of what was hoped 'tto be a \- 
cbmmunity-based justice program, the High Level Diversion, 

t 

Program is a.suitable illustration. Throughout the duration of 

this program it seems obvious that there was lack of 

'communication between community members and the formal court 



t 

sys&m and its agents. This program also/ illustrates how - < 1 

I 

problematic the object of X i v e - n g m g  offenders from the . 
formal court system can be.. In terms of the-gh-twel ~ivehsgon 

Program the youths who were ,ref erred from the -courts never ., 

actually left the formal criminal system. With the final 

decisidn of re-fe'rral being made by t6e Crown this program became ' 
B- 

8 

an-2ex?ension of the court system rather than a diversionary 

mechanisni; In essence, this diversion was an alternative 

within the formal justice system, becoming caug t up in P , - -- 

bureaucracy . 
This program also illustrates bow the community can lose any 

C 

decision-making+powers that they may have in terms of the ac ual a. < 
implementation and operation of a program. Trying to maintai a 

6 balance between the interests of the community and the inter st9 
\ 

i ? 

2 
of the formal court system can be problematic, as the High Level 

Diversion program illustrated. Such interests and roles dearly 
I 

'r . . 
should bet-defined prior to the inception and development of a 

* .  
p 

pfogram. As the N.C.S;A. (1982 :328 )  so aptly states, lll...?f 
% 

1 

community bakicipation is to be encouraged, then it must be 

community participation in. a real sense, not on a tight leash." - 
- 

- 
Lay Justice -- of the Peace Proqrams r 

While just?ce of the peace programs exist in all regions of 

Canada, the Eollowing discussion will focus on the development 

and irnplementati-on of several lay justice of the pahe programs - 
that have developed in various regions, inclyd-ing the ~orthwest- 

7 '\ 
6' ) h 



~erritories, Ontario, and Saskatchewan. While these regions may 
-- - - - - 

vary geographically, culturallyt linguist i 
- - -- -- -- -- 

these programs have been selected because t'hw notporiIy 

a illlustr-ate initiatives that have been developed fbr northern 
b ? 

communities, but --also because they highlight both the advanteges 

and disadvantages of this particular type of program. For 
$3 - 

. - - 

example, one of the key issues to be examined in terms of the: 

development of community-based justice programs, is whether ors .' 

not the program is an adjunct to the existing formal justice - .- - 

system which allows for community involvement, or whether it 'is = 

actually an alternative to the adversarial system of .justice. Ito 

may be that such an initiative, designed 'to kmprove' the de3,jrvery 
1 - 

of justice services; may hot mean that the program should be an - 
f 

alternative to the formal system but merely means it uses some 

element of the 'formal' system, to operate on the loca~levdl. 
0 

. This is an important distinction to make, aid on'e,which will be 
- t 

addressed, both in the discussion to follow an-d in the 

examination of the lay justice of the peace program in the Yukon 

Territory. 

I 

Essentially, lay just ice, of the peace.. programs have' 

developed in various northern regions such as those mentioned 
. *  

above to make the delivery of justice servi<es more accessible 
a 

to community members while incorporating community participation 

and input as justices of the pease. By having more local people, 
' 

includ'ing native and Inuit people, function as Justices of the 

Peace there is the potential for increased respect and 

credibility of the system. For example, Justices of the Peace 



are able to address charges and procedures of thecourt in tpe 
--- 

language which the people understand especially if English is a 
c a / . 

secona language. By haying the sensitivity and u n d e r s ~ d i n g  of 

local cond,i;t%ons, the Justice of the Peace may be able to impose . , -. 
- 

, a sentence that the-victim may feel is just. The penalty could 
$* 

fit both the needs of the affender and the communiky. For 
b 

A 

example, the offender may,*ot be sent to a prison, but rather 

jshejhe be able to stay close to his/her family. As-Anthony . . 
- a ~ h i t f ~ r d  ( 1 9 8 4 : 7 )  observes regarding the use of local in -- -- 

the justice of the peace program in communities i n  the Northwest 
4 * I 

Territories, 
' -- 

A Justice of the Pkace, because of his or her 1 
participation in6 the community can often be more 
knowledgeable of the circumstances under which an 
offence was committed and be somewhat more versatile in 
sentencing. 

Native involvement in justice of the peace programs is very 

important. This is in part due to the fact that for many 
1 

northern communities, such as the Northwest Territories, the 

population is largely Dene and 1nuit people. The point, too, 

that has been made earlier is that in many northern communities, 

there is a large number of native people who are coming before 

the courts. Thus, the recommendation has been made to increase 

the involvement of native people as justices of the peace. As 
1 

the Ontario Native Council on Justic,e i 1 9 8 2 : 1 2 7 )  recommended in 

its review oft'he justice of the peace program-in $hat Province, 

native Justices of the Peace would have a better understanding L 

of native culture 2nd the prcblems inhere,nt in native 
I 

'communities, "...which would result in more appropriate 



-'\ 
sentencing." It was'felt by the Ontario ~ati;e Council on L, 

- -- -- - - -- a - - 

, Justice ( 1 9 8 2 )  that native Justices Of the Peace were more 
-; p-pppp- 

- /= 
f likely 'to be accepted by the nativeppoffender and the commun ty 

at large. Thus, recruiting natives to become justicfif the 
L 

i " 1 

peace became a main priority for the Ontario Native Council on 

 stic ice ( 1 9 8 2 ) .  This is also an important goal of the justice'of . 
? 

the peace program in the Northwest Territories (whitford, 1984) 

and the Yukon Territory. 
i 

In terms of their jurisdiction and powers, this may vary 

with the particular jurisdiqtion. For the most part, justices of 

thp peace may deal with criminal matters, such as 
> I 

summary conviction charges /and municipal matters which would 
I 

i include, local by-laws, baqd eouncil by-laws, warrants, show 
d 

l 

'cause hearings and informadions, bail hearings, and trials for 
I 

guilty pleas. Examples of t/he types of of fences that they would 
/ 

deal with could include, mdtor vehicle offences, liquor 
I 

, 

-- ordinances, less serious property oJfences, and assaults. This, 
s. " 

# 

of izourse, may depend on the particular region. 

Recruitment for justices of the peace is usually done at the 

community level. Suitable candidates are selected, or . 

recommended, by community members, the R.C.M.P., other justices 
/ 

of the peace, or, criminal justice agents in the community, such 

as probation officers, or native courtworkers. Training for the -. D 
7 .  

most part is on-the-job, although usually conferences, workshops 

and supervision by a senior justice of 'the peace are important 
-2% = 

cdmponents of the training program. This also may depend on the 

particular jurisdiction. . 



'i 

Recruitment, training, remuneration, supervision * y  i 
- - --- - 

Ithorit; are ail key issues to focus on when examining various ? 

justice of the peace programs in northern regions. T.he following .. 
- 

discussion will focus on these issues through an examination of 

the justice of the peace programs in Onta-@go; +he ~oZthwest . 
3 %  I 

Territories and Saskatche.wan. This review i.s i6ortant in terms 
' <  

- -- of issues Surroundi'ng the development of a justice of the peace 
&' - - r  -- - -- 

program as a community-based justice program, and m<re , \ 
-1 

- / -  

. importantly, whether or not justice of the gea?~-p_rogrlamk are, 
--- 

in fact, community - r justice programs. The difficulties involved 
- 8 

in lay justic& of the peace programs, such as the.need for 
Q 

community participation, the relationship between the formal . 

court system and the justice of the peace program, and the need 
, 

for support resources are examples of such issues. - I %  

This examination will begin with a consideration of the 

recommendations that the Ontario Native Council on Justice 

(198Y) made, on the basis of its review of the various Native \ 
Justice of the Peace Programs in Alberta, ~ntario, 

.\ 
- 

~ukon and the Northwest Territories.' Each of these pragrams' will 
'\ contribbte certain lessons in terms of the varibus issues which 

I are tb be conside.red.,Each-program servek native and northern 
- * 

communities to some degree. This review 'will begin with the 

Ontario Native Justice of the peace ~rdgram which serves many " +  - 

native and northern =$nununities in northern 
A 

- -- 

Ontario. 



-- T/te Onr a r i  o N a t & v e ,  J u s t  i c &  o f  t h e  "P.eace pr'ogrern 
I 

> S < ,  5 .  
4 

e .  , - 

- - - 

~n 1 98 1 'an inquiry was cbn75uctedp-into the -jurisdiction, 5 

/- 
4 

Structurp, orgahlzFion. 'administration and operation of the 
,, , 1 

just'isssf -thai$eace. program in Ontario which directed 
I 

- - considerable attention to local communities. 

O& of the, most $mpoetant recmmendat ions .that Mewett ( 198 1 1' , I 

makes 'on the basis'of his inquiry is t h e  view thht justices of '& 

f 
I .  

A - - A  . % 

the peace sho6ld be appointed from the community and that they . \ .  
* . I  5 '  

should be representative of the community. AS' he states, ' 4 4 

.. . . x 
a : L 

33 
'< : .. :*.what shouldlbe--la~k~d for in d Justice' of the ~ b a c e  -, .. ' 

' I s  a person of re$asonable--'i-nte~li~-e~c"e, re~pected- in the ' 
- community and with the .qu?Jity of berng able'to make - - 

* " -  decisions on a judicjal basis and @ha6 knowledge or r> 

k * >  
&a - faimiliarity with the techgical workings-of 'The System' 

. is sorhethihg that can e' si'l be a quired at ,a later date Y Y 4 f1981r17). ' 

- - '  , . , 

In his' report, Mewett ( 1981 ) recommends that 'more native 
I ' .r 

1 

people should ecruited a'ndlappointed as justices of the ,"' 
I ,  

> .  

, > 

peace for lokal ommuhi-ties and reserves5 in Ontario. 
I f . , 

Y' 
.",  

Furthermore, he recammends that there be some initial- training 
. . . > ' r 

' 

for kitikeiy candidates and- improvements to the training proGam 
* 

which was offered. 
. ,  . 

I 

* 
I ' ,  

p Such issues as the need 'to recruit more native justices of 
- 

, thi peace; l'ack of structure,'and adeqiate dmuner~tion, as we21 
I 

C 

.as- the reluctance 0-5 individuals to serve.as justices-of the 

peace, were examined in: detail by- the-Ontario Native Council on * 

C .  ' w - -  

Just ice ( 1982)  in a review of ihe' ~ative Jdstice of .$he -Peace 
t "  " P-rograms in -~lberta, ~askakhewan,. 'On ario, Yukon. ' h d  the 

\ 

. - 
- #- 

' B  

I 
I 



..- J 
-- 

- -- 
, A 7 -- -- 2 

-- 

Northwest ~erritories. I The Council n4ted that for the. - a 
- - - -- 

H 
cl' - - 

dispkoportionate and4;s.ubstantial ;umbers of native people in 

cozflict with the law, the justice- of the peace plays a crucial 
- - 

role. Thi3 is especially true im those com~unities where th*e " 

c. 

justice of the peace is the only contact that community members 
., 

w 

will have w'ith the administration of justice. . I 

I 

Due. to the importance of the role of the justice of the , I I 

I 

peace in the camgunit-y, the- Ontario Native Co-un.cil on Justice - -- 
%a 

( 1 9 8 2 )  identified qualities and characteristics that they felt 

were imporcant for &-justice of the peace. These included, 
-1, 

fairness, the ability and willingness to learn, common sense, 

the ability to understand people and see both sides of an issue, 

extensive knowledge .of he ,community, ;espect from community 
C 

members, honesty, capacity to be fair, .knowleCige of the causes 
i 

of court action, neutrality, and stability and maturity. This 

list of characteristics was arrived., at following extensive 

interviews with justices ef the peace juyisdic@;ions. 

n'oted above. 

+ As a result of its, investigetion, the council-( 1982)  
. . L 

submi ttbd the following recommendat ions ~ o n c e r n i * ~  the function 
I p" 

and office of the'Nat~ve Ju~tice.s of the'peace in Ontario. These . . 
J 

recommendations are important to review, for bhhiir appli'cation 
\ 

not only to .the ~ati'ie &stice of the Peace 
+, < 6 

4s 

but' for other lay jusf ice of the peace 
2 .  

those <n native and northern 

1 

' I , pot-ential shrces of cbiflift5a'nd diificult) 
. *. ' 

t I 
a iii O *  , -  



w e l l  a s  d h e i a d v a n t a g e s f  rom +the  imp,lementation of loca-$ j u s t i c e  
0 ,, A 

-- L- _--- -1 - '... w 

h- of the  pea e  programs, espe6iai ' ly  f o r  n0:the.m and n a t i v e  
i 

, - 7 ~ n e / o f  t h e  i n i t i a l '  recommendations was f o r  more n a t i v e  1 " 

i I/ 

j u s t  i c e s  of the  peace ,  e s p e c i a l l y  where. t h y r e  were s u b s t a n t i a l  
> - -1 

- A  

numbers. of  n a t i v e  people appear ing  b e f o r e  t h e  courts1.  Th8 
- I *  i 

Council  4 1 9 8 2 )  f e l t  t h a t  n a t i v e  j u G ~ c e s ,  who had extheneive 
" .  . -- % /- ,<F a - knowledge of the  c,pnmun+ity and an awareness 'of n a t i v e  c u l f u r e ,  

, - * , - 
A- 

could sentence  i 5 b r o P r i a t e l y .  The Council  i 1982)  d i d  not?+. . 
' e 

\ ' 
tholigh, t h a t  .at t i m e s  i t  was d i f f i c u l t  t o  r e c r u i t  n a t i y e  p/ 1 

6 j u s t i c e s  of the  peace due t o  t h e  r e luc tangb  t o  si,t i n ' j u d g  ment 
e 

of fami ly ,  r e l a t i v e s ,  and pee r s .  
m /' 

/ 

3 h d 

, 

To be a b l e  t o  hold c o u r t ,  t h e  , j d t i c b  of t h e  had t o  b<,_-.. 
.. 

a u t h o r i z e d  t o  do s o  by t h e  band c o u m i l  ( O n t a r i o  LNative c o u n c i l  . 

on J u s t i c e ,  1 9 8 2 ) .  Jbe bands were encouraged t o  p a s s  r e s o l u t i ~ n s  
- 

4 2 . / 
;esuy~'~ppointment of Nat ive j u s t  i c e s  under Sec t ion  LO7 . , 

! 
- 

of t h e  I n d i a n  I t  was hoped t h a t  j u d i c i a l l y  appo in ted  / , - > 
j u s t i c e s  would have t h e  endorseme& of t h e  community, e s p e c i a l l y  , 

- - 3 

f o r  t h e  enforcement of t h e  Indian  Act and l o c a l  by-laws, and - a- 

. t h a t  t h e  d e c i s i o n s  of t h e  j w o f  t h e  peace would be .' I G 

* 

a c c e p t a b l e  t o  t h e  comm&ity. 
:. 

The Council  ( 1 9 8 2 )  f u r t h e r  recommended t h &  a  r e s e r v e  c o u r t  
, 

iC 

p r o j e c t  wi th  n a t i v e  j u s t i c e s  shoulQ have a  " t r i - l a t e r a l "  

appointment ( f e d e r a l ,  p r o v i n c i a l ,  and band c o u n c i l ) ,  and t h a t  
* 

t h e r e  should  be an e v a l u a t i o n  a f t e r  two y e a r s .  I t  was hoped t h a t  
w 

- such an appointment would a s s i s t  n a t i v e  j u s t i c e s  w i t h  ma t t e rq  
- 

8 



under the jur isdiction,of the Indian Act band by-laws, anaaany 
f 

matters that arose'as a result of their app?in7tment-, ~ h i s  would 
i 

also include those sections of the Indian Act that gives band - 
councils specidl legislative powers. Thus, the native just ice of 

the peace- would have provincial jurisdiction, jyisd4c.$ion over 
$ '  

sections of the 1ndian - Act, including those sectioqs 'off the. 
8 

Indian - Act that gi"es band councils special legislative pobe,rs. 
_- 

The 2 inal recommendat iom which the ~o*nc ilL ( l ,$82 ) ' m a d ~ - h .  - 
respect t z  jurisdiction and authority, was the establishment, 0 5  .. 

I 
i 

a community justice council, which would be presided over by,a 
. - 

native j-ustice of-the peace. This justice of the peace i2duld be ' . _ .  

from outside the community and woul&sit with two elders c'fiosen , I 

hy the band council to hear Sad pass judgement 'on cases br~ught 2, 
- - 

, to the. juitice council. one could speculate th?et having a' 

,+ justiceefrom aqother community could prbvide'~ome,objectivity in 
I -  

b ' > % 

terms of decisions made by the justice council since the eldgrs 
4 

c - 
1 rL 

I .  . , 

would have extensive knowledge. o'f the communit).: & just ice ;'- 

i ' 
.i. * 

- ,  
) .  

4 ,, >"f * * *  
b council like. this would be accountable to ,;the ~cimmbnjt$~:~nd; . , , ,--. 

' 1 I , '  

, could increase the community participatio; in thb adgf~istraf ion - 
5 .  

> 
I ( > ' 8 . -  * :  

.- of justice, while decreasing the workload of ihe circuit court* " -  

i a  . J 

..< * judge (Ontario ~ a t i v 6  ~ o u d i l  on Justice, ' 1982) .  - 'c. ' ?  . 
pl 

I+"== , ' 
With respect tp the training of the native G t i c e s  of ;the b+ 

_ - I  

peace in Ontario; the Ontario Native 'Cowcil on Justice ( 1'989) . . 
6-  - recommended that a qualifying trainidg course be available to a .  - 

new recruits. Thi's" training program would be compkete'd in r 

addition to any regular tra'ining course. Following a qualifying 



.A9 
course, there would be a probationary period as- a non-sitting 

justice of the peace that would be followed by an apprenticeship 
- 

progr'am as a kitstTrng justice of the peace. Senior native 

just"ices would aspist with suc'h training, sitting wibh the new 

juqtikes o• ’  the eace in court as they were being trained and 
2 

providing advic when needed. 
* < 

1 * 
L - With regard to the non-qative justices of the peace who 

presided in courts in those commun~firs where there - were -A- - 

" substantial numbers of native people, the Council (19821, 
2 

- ' -  '\ 
3 . re~omme,nded that such justices undergo a native swareness 

. training progGm. 

Another area that was of concern to the Ontario Native 
* 

-% 

' ' Council on Justices ( 19821, ,was remuneration for'native 

justices. In its interviews with justices of the peace, the 

I 

. 
' Council~(.lSB2) found that there was inadequate remuneration, and \ 

/ 
\.. 

this was -viewed as one possible reaso? yhy individuals were 1 
reluc'tant to b&~me justicis. The council recommended that 

remuneration needed to be increased and that funding be 
7 

. 8s  

provided for training and travel e-xpenses. Appropriate court. . .  , . 

facilities were also included i,n this recommendation, especially 
I 2 

.1 J 

'for ,those cornmuAities' where there were no proper court 
\ 

j . faciliti6q for the justices of the peace to conduct court 
'l i 

mgtters. 
't 

- ' 7  ' 
-a ' Since this inquiry was completed by the'ontario Natiye 
> .  

#, 
d 

+ CounciZ on Justice, the 0nta;ia. Native Justice of the .Peace - s: 
r i 

Program has been firmly established. In SeptembCr 1984, a 



proposed plan for a circuit presiding native justice of the 
i 

- - - - - - - - - - - 

peace in Northwqstern Ontario. was submitted (Ontario Native 

~ustice of the Peace Program, 1585a77AneedT assessment, was. 

conducted in northern~communities in Ontario. On the ba?:& of 
%k; ? "  

this assessment the plan was made for two full-time native 

justices to be hired, each' of whom would go on' circuit in 

various communities with which they were familiar. A s  of 

October, 1985, tw'o native people had been hired to fulfilP this 

&$k (Ontario ~at$e Justice -of the peace-~rogram, t 9 8 5 b l ~  -- - 

-.' 1 

The7 primary purpose of the Ontariq Native Justice of the 

Peace Program (1985b:3)' is as follows: ; 

. . .to promote the ,apsointment of justices of the peace 
of native ancestry i'n areas df the province like 
Northwestern Ontaf$o where high numbers of aboriginal 
people are residing or are appearing before the courts. 

/ * * 
It is apparent that the &qp6se of this program is not to 

@ r 
/' 

establish separate courts: vather, its goal li/in enhancing t o  
\ 

the sensitivity in the courts to the legal, cultura1"~nd a ' . 
socio~economic circumstances of native 'people. One coult?~ 

3'. 

---, - -  
speculate that such a 'program bay be an ~alternative to the 
formal court system in thak it recommends t-he utilization of 

community members as justice6 of the peace. However; such a 

program could also be seen as an extension of the.forma1 court 

system' in that the local justices of the peace are seen as 

agents of the criminal justice system. In this sense, the 
1 

justice of the peace program may be designed to increase the 
"W 

delivery of juqice services at the local level for the formal 
, i 

court system. 



The important dietinction to mqke in terms of the Yntir 
. * 

etteourages t k use df emwtu& tg me&&ijke~r~ke~pat 

delivery af justice services to the communities. Cpmm 
t 

aembers7 who have extensive knowledge'of .the. commhunity/and a 
2 

sensitivity to the problems of the communtity \ are en&/uraged to 
. i l ~  

become involved in the justice of the peqce program. 

enables the justice of the peace 'program to be ized' in -the 

sense that9 the justic-es of the peace who -the'court- 

are from the community and will be inra position t encourage b 
community patrticipation in justice services. ~hrol/gh this 

incrtased participation, the program becomes 
n , 

' 4  

community-based. 

r' This i~ one, of the key components of the On ario Native 

Justice of the Peace Program ( 1985b: 1 )  that en bles the local 7' 
justices of the peace to be, ' 

I 

. . .engaged in community legal education programs with 
Indian bands and native communities...and assist with 
the recruitment and training of part-time hative 
justices of the peace in Northwestern Ontario.. 

> 

This notion of community inv~lvement by justices of the 
I 

peace is an important ingredient of .a community-based justice 
\ 

-% 
program. In the discussion to follow, focuses on the 

Justice of the Peace Program in the  ort ti west Territories, it 
.d 

will be seen that a gensitivity and awareness o'f community 
9 

attitudes is a very important component of the work of a justice 

of the peace. b 



N o r t h w e s t  Terri t o..-i es Justice of t h e  Peace P r o g r a m  

Lstablished the Justice of the Peace Court in the Northwest , 
3 

~erritories (Finkler, 1976) . 3  During the ea>ly years of the 

program upon appointment, the justice of the peace was given a 
4 

copy of the Criminal - Code, an instruction manual, and copies of+ 

the Territorial Ordinances. Other than'this material, the 

untrained justice of theLpeace was left entirelyet.o his/her own - - . 
ab resources to perform the duties TMorrow, 1968). ). 

% 

G : 
3. 

This lack of legal 'training reklted in considerable 

- criticism.' Schmeiser (1968:31) state a that, "NO matter how - 
/--' 

well-intentioned they are, they laik the experience and training 

to administer justice in a balamed fashion." - .  

During these early years of the progrgm, ~riticisms were 

also directed towards th-e method of payment to justices of the 

peace. They were appointed on- the recommendation of the R.C.M.P. 

and were paid for hearing a criminal case only if there was a 
H 

conviction followed by a .fine, which was to'be paid by the - 
d 

accused. A justice of the peace who spent substantial time on a 
// 

case and who acquitted the accused received nothing for his/her 

services. It was, therefore, impos~ible to~determine whether the 

manner of payment created a tendency to convict (Schmeiser, - 
i/ - 1968). It was Morrow's (1968:37,) opinion that, "This kystem was 

' / 
barbaric and hardly needs this C~mmissioner's~remarks that it is 

* 

to be totally condeqned." 







The R.C.M.P. will do a background check on the candidate, and if 
- - - - -- - - -- - 

the recommendation is accepted, i.t will then pass through the 
- -- 

7- --- - - -- 

system .of administrative approvals before the Government makes 

the actual appointment for a three year term (Whitford, 1984). 

In a sense, the justice of the peace program is not 
7 l  ' 

\ 

necessarily an alternative to the formal justice system, since. 
% 

the Government has the .final S$y if-the likelihood of a 

candidate being approved as a. justice of the peace. Qf course, 

'+ this does not take away from the fact that a fundamental 

component of the program is that the justiaes of the peace be 

from the communities and that the program should encourage 

community participation in the delivery of- justice services. 
. *  

d 
~urthermore, justices are tp be sensitive to community needs 

and the problems within the community (Finkler, 1976). Finkler 

(1976) found, on the basis of his research in ~<ob.isher Bay, 

Northwest Territories; that the local justices of the'peace-did 
\ 

not feel that they were acting< solely bn their own behalf,and 

that their decisions we=e reflective of the general consensus of 

the community attitudes. Thus; justices of the peace felt a 
,., I 

-- 
cer.tain amount of influence, or susceptibi,lity to the community 

a b* 

attitudes within the community. ,This is an important component 
a 

of a justice program since it is to be community-based and - 

should encourage community   art icipat ion. 
i 

I 

The following discussion on the Saskatchewan 1ndian Justice 

of the Peace Program will highlight several key difficulties . 

which may be encountered when a justice'of the peace may,have 
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The duties of the-rndian' Justice of the !Peace included the 

following (Saskatchewan Attorney General" s -off ice., 1982) .  
- - --- 

1 .  ~ o l d i ~ ~ ~  Court. The justice of the peace will hear 'the 

accused's plea, refer not guilty pleas to the Provincial 

Court for trial, and fix sentences'for guilty pleas. 

2. Paperwork. The justice of the peace completes documents 

. corresponding to the decision he/she makes. This includes 

, taking affidavits, issuing warrants of committal upon 
1 

r 

conviction, and issuTng probation orders.. 
r 

3. Completes monthly reports and documents *requireds by,:the 
-4. 

Department of the Attorney General. - 
4 .  Remits fine monies and refers convicted persons to the fine 

option program. 

Numerous difficulties were encountered, however, that 

ultimately resulted in the termination of the program (as cited 

in Griffiths 1985) .  The last regular Indian Justice of the Peace 

Court was held n December, 1981. While the Indian justice of 1 
* t the Peace Program was designed to make basic court ,kervic7es , 

P 

available to individuals near their home and to pr vide justice 
I 

setvic,es with a local flavdr, there were a ofzproblems - 
encountered. Gasior notes,'for exampJe, of the 

I 

peac'e received no judicial help at all to assis them wi'th their i 
abundance of paperwork and justices of the peac/e lacked a L 

general understagding of all the paperwork i-fed of them (as 
I 

i 
1 cited in Griffiths, 1985). Furthermore, the of 

1 just ices of the peace had- political , the just ices 
being appointed by an 

? 





d 
J 

A 

C L *  ? 
I ,  

, . .  
< - a  

1 ,  . C - 0 
n, 

, i--. 
B - - o n  o f  t h e , & s t  important,-lessons t o  be l e g t n e d  f rdm' the  7 .  * . .  & , 

-e - -  -- 
r i . f a i lu&,b• ’  tfle 1kdian J u s t i c e  a f E t h e  'peace ~i;~r'am i n  a . 

b 
r' 

1 *  . = - - -  - - 
S a s k a t t h e w a n ,  Fi,. terms o f .  t h e  development and i m p l e m e n t a t i h i ~ f  

P a community-dsed ice' prbgram,' .is t h a t  whi le  a p r ~ g r a m  may . .. . r 
1 .  

$ t ? i ~ e  t o ,  have a " loca l '  f l & o r W  i n  t h e  sense '  t h a t  j u s t i c e s  . , of . - r p  - '  
* ,  1 

the  p e a c e  a r e  s e n s i t i v e  t o ,  and awake. o f ,  ~ o ~ m u n i t - y ~ ' p r o b l ~ m s ,  
I 

-s 

* t h e  degree  of ascountab%'l i tyand.  -, p o l i t i c a l  control-  o v e r - t h e  I , 
b 

j u s t i c e s - o f  tQe  peace . i n  terms of the  formal c r i m i n a l  j u s t i c e  e 

" 

+ - 
' system *or t h e  Government, may ha& an e-ff e c t  .on t h e  operat-i-or of - - 

. . 
d 

t h e  program' i t s e l f ,  For example, i f  a  j-usgice of t h e  #peace  i s  t o  , 
' e 

/ 

. -  . be u s e d - t o  provide  j u s t i c e  s e r v i c e s  t o  \he community', then  he/ , . . *  

- she  would have. t o  be pr,ovided w'ith t h e  a p p r o p r i a t e  r e s o u r c e s  t o  
\ 

d o ' s o .  This  would r e l a t e  t o  t h e  a s s i s t a n c e  needed t o  complete 
. - 

t h b  'paperwo;k, and . i n c r e & e d J a u t h o r i t y  ._ t o  be a b l e  t o  d e a l  wi th  
* 

summary cony ic t ion  A t r i a l s ?  Furthermore,  t h e  , j u s t i c e  of t Q e  peace 
< 

must be' aware of dho he/she is accountable  t o  i~ terms of , " v 
i . I 

5 .  - C 

community va lues .  and needs,.'in sen tenc ing .  What t h e  

community may pe rce ive  as a need may b e ' d i f f e r e n t  from what t h e  
t ,  

fo;mal j u s t i c e  system views a s  a need.' 

Conclusion 
1 

r t' would seem th.at t h e  key t o  t h e  developmen$ and 

implementat ion 0-f any of t h e  programs- t h a t  have been p r e v i o u s l y  
", = 

d i s d u s  

c  ommun 

sed is. c o  n i t y  p a r t i c i p a t i o n  and d i r ~ c t  involvement of .y # 1 f : 3 
i t y  members i n  'the o p e r a t i o n  o f  t h e  program.  his would , 

P" , I 

inel t ide a l l  t h e  v a t i o u s  groups tha t '  a r e  wi th in '  t h e  
I 

? 
\ 

I i 
I .  



. * I * 
> - j. 

., t '< # 
* .. * 

communi'ty. N,o .one 'group khbkd. 'ho?d t h e  h a j o r i , t y  of '  say i n  t h e  , 
s .  * * - --- \ * 

obTect ives  of a pLrogram:. i t  ashould '  not be b iased '  i n  favor o f  an? . 
d r c  

d. 

- -- 'one p a r t  i c u J a r f n t e r e s t  yroup. ' L7--- - - - . * 
. . , . 
Throughout t'he preceding p r e s e n t a t  ion a n d  d i s c u s s i o n  of 

i 

v a r i o u s  j u s t i c e  programs, i t  6ecomes ev iden t  t h a t  t h e r e  a re .  

, d i f f i c u l t i e s  .with such progr'a.ms, t h e  a'ssumptions t h a t  tend t o  be 

made atiout suoh programs, and lessons.  t o  be . learneds from t>&. 

Suc,h examples a r e  i l l u s t r a t i v e  oft thg complex i t i e s  of 
- - -- -- 

communities, t h e  problems 'of i n t e r f a c e  between community-based . 

i n i t i a t i v e s  and t h e  exis t ' ing  c r i m i n a ~ l . j u s t i c e  system, and t h e  , 

% 
e x t e n t  t o  which siich community-based i n i t i a t i v e s  c a n  be viewedl 

1 

a s  a l t e r n a t i v e s  t o  t h e  f ~ r m a l  c r imina l  j u s t i c e  %system, or ' 

a d j u n c t s  t o  i t .  

.* 
The fo l lowing d i squss ion  w i l l  foClus on s e v e r a l  of' t h e  

Y 

l e s s o n s  t h a t  have been l ea rned  from t h e s e  programs, not ing  t h e i r  
%. 

p o t e n t i a l  and pYtfglf 's .  ..- This  d i scuss ion  w i l l ,  t h u s ,  proviae  a 
*/' 

broad framework t h a t  w i l l  be important t o  bear  i n  mind p r i o r  t o  
i 

focuss ing  -on t h e q p e c i f  i c  programs in  t h e  Yukon T e r r i t b r y .  
" ,  1' 

One of t h e  most ;@ortant l e s s o n s  t p Z - b e  l ea rned  from 
-c 

-'-, 
community-ba,sed programs is  t h ~  need f o r  community' input  and . I 

p a r t i c i p a t i o n  i n  t h e  a c t u a l  debelopmenf-of. a program. A s  s t a t e d  
\ -/ \ 

e b r l i e r ,  t h e  g o a l s  and d b j e c t i v . ~ ~ \ 5 • ’  a q r o g r a h  such a s  t h e  High 
-. .. ?J 

Level ~ i v e r s i o n ~ ~ ~ t o g r a m  .% became l o s t  a s  thex-$rogram became more 
w' 

ahd more an ex tens ion  of t h e  formal c o u r t  s y s ~ & ' h h + '  - 

eT f e c t i v e n e s s  of t h e  p e s c r i b e d  gdals\-decrease,@b a s  i r t e r e s t  i n  

t h e  program decreased ,  t o  t h e  po in t  t h a t  t h e  $rogram ceased 





0 I . b 4- 

L 
Q i Yx 7-  -- - .- .f 

Furthermore, in 'terms of accountabilit), it is questiqneble 4who > '  
J ,' - 

- - - -- - - - ' 

the program is accountable td,'the formal justice system, or the i 

1 .  
$ 

community. One ~061-3 also suggest that the dF%e of 
f *  

accountability willivary according to the relationship that the 
S R .  C 

program has with the- formal criminal justice sysgem.and the> , 

deg;ee of 'autonomy that the program hag. 
w 

3 

Developing aJprogram that is sensitive to the conflicts 
r.  

within bhe community is also seen as an important component. 
" 3 ,  - - --- - 

This was illustrated through the discussion of justice councils. 

This example also centred on the-need to have a strong %I 

administrative base if a program is to operate successfully. I f  
d 

e. 

v 
community interest is lacking, in terms of.participation in~the 

program, this will also affect its continued operation. This can 
b .  

also lead to the demise of a program, such as in the case of 
F 

justice councils. 

Another source of difficulty which must be considered, is 

- the need to in~orporatk~a cross-representation of community 
. . 

membership, both in the development and implementation of a . 

program, and throughout' its continued operation. In terms of 
I 

mediation programs such as communify arbitration programs, such 
P-' 

a service could be provided for qvery-group, and by eve,ry group, 
t 

r 

within the community. In te.gms of the lay justice df the peace 

grogram, the issue-has-been -- raised that it is important to have 

C 
more native justices of the peaaxe for thosn communities "here 

there is a high population of native people and where there are 

more natives coming before the courts. Thus,. the need for more 
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native pople in the delijery of justice services, for exanpAe, 

c 

In the remaining chapters of. this thesis, severel 

in'itiatives in one jurisdiction, the Yukon Territory, will be C * 
examined.7.while the focus of'this analysis will be 

1 a 

justice of the peace program, mediat;m and diversion will be 
2 

used for illustrative purposes only. Throughout thSs . 5 ,  
VrB 

examination, it will be important to keep i h  min% the noted 
- - - 

sob~ces of problems and pitfalls of such initiatives, as well as 
, .. 1 

their potential, 3nd to se'e if these have occurred in the 
3 

programs discussed. 



NOT \ 
1. The 0"tarioNative council OR Ju ice ( 1 9 8 2 )  is comprised of . 

e ghc native organizations, repr s t a t u s a n d - p  
nbT-5ratus ~ndians and Metis, bo off reserves. 

. . 
d 

support dual 
Act for all 
whose 

3. Justices of the Peqce, k d d s e c t i o p  72211)  f the Criminal 
- - R Co&e have jurisdiction over minor of fences i violatlon +of 

the Criminal Code, Federal Statutes, 'and ~rdknances of (the 
Northwest Territories (Finkler, 1 9 7 6 ) .  . 
An Qrdinance respecfing Justices of the Peace, 1970, 
discontinued the eli~bility of any member of th,e R.X.M.P. . 
for appointment? as a Justice of the peace, or$for any 
commissioned officer of the force to continue in such a 
capacity (Finkler, 1 9 7 6 ) .  

' The ~nspector of Legal Services will, swear in the appointee 
and train him/per, AS of 1g841 a justice of the peace 
appointed forja three year term will receive an honorarium I 

of $200.08 yearly and. a paid' fee of $5.00 for each case on 
the docket, egardless-of the outcome; for all remands, or 9 

$1.00; and fof show cause hearings, $5.00, 
and midnightgand $10.00 after midnight 



CHAPTER IV 

COMMUNITY JUSTICE PROGRAMS IN THk YUKON TERRITORY 
/ 

1 

- -11 

Introduction 
/ 

4 

As noted in the introductory chapter, the major objective of 

this study is to present and discuss many of the issues relevant 

to the development, implementation, and delivery of 
f - 

communityibased justice programs. to natives and northern 
- - 

communities. This has provided this'thesis with a policy focus 

and relevance rather than just a descriptive function. Previous 

chapters have highlighted areas of concern in terms of the 
k rr 

problems ahd potential sources of conflict, as well as the 

potential. advantages of several such programs. 

In the disAssion to 7follow, an analysis of seveial programs 

which are operating in themYukon Territory will be presented in 

- alight of these issues and concerns. Examples, inelude issues . - 
surrounding the development of a community-based program in , 

terms ofLcommunity input, participation and in~olvement~~issues 

surrounding the relationship that 't6eYparticular program may 

have with the formal justice system, issues regarding whether 
&' ' - .  

' 

the program itself is an alternative or is adjunct to the formal 

system; issues about community representaqon in the.program, 

especially if 'the majority of the community population is 
1 

native; and.the-issue of accountability of the program. In 

regards to the latter issue, we need to know who it ,is 

accountable to, how the community is t'o become aware of the 



-\ 
1 

program, and how and wh$ will evaluate the progrm. These are . 
- - 

P 
- - - - -- - -- - -- 

all questions that w'ill be addressed through an analysis of the & 

various programs in the Yukon Territory. 

. The importance+of conducting this inquiry into the ~ukon's " .  

.. ' 
cornmunit-y-based programs was heightened by the increasing 

* 
concern in ~ o r f h  America over the effectiveness of the delivery 

, of justice services to native and northern ~ommun~ities. Several 
•‹ concerns were indicated in the discussion of the northern court 

8 
- -  - -- - 

circuit, for example, the'lack of community responsibility in 

handling its own problems and the need for more community / 
/ 

control over justice services. At a period in pime when there is I' 

-3 & / 

concern over -creating and qaintaining programs that are to be ' 1  

based within the communities~actively incorporating community , 

o participation. an exploratory examination into the existing 1 :* 

community-based programs in the Yukori Territory may provide , 
3 

valuable insights into their viability and the potentiaJ / 
problems of such initiatives. I 
The Yukonb~errit r - 9Y 

/ 

The Yukon Territbry forms a 200,POO square mile triangle 
L . 

(Morrow and Hume.1979:ll). It borders on the province of British 

4'' 
Columbia, and its east and west boundaries aline with the 

1 - 
Northwest ~erritoci;s and.Alaska. At the top of this triengle, 

the Yukon stretches as far north as the Beaufort Sea, including 

one small island in the Arctic. The land ranges from jagged 

snow-capped peaks to rolling sand dunes and opeh tundra in the 



F - 9  

I 

northern half of the Territory (Morrow and Hume, 1979). The , 
- - - ---- L--- 

Yukon contains hundreds of miles of rirers, the largest 'being 
- 

the Yukon '~iver, which flows 2,000 miles from the northern 
1 

Coastal Range to drain into the Bering Sea. 
, 

The permanent population of che Yukon is approyimately 

24,743 (Yukon .Departmer.t sr' Health and Human Resources, 1985) 
b 

and is spread thinly throughout approximately 14 commdnities. 

The total native population in the Yukon, as of the 1981 cersus-, 
.4 

was 4,045 (~ukbn Territorial Government, 1985). Whitehorse, with - 
* 

a population of approximately 17,*265, is the centre of the Yukon J 

Territorial Government (Yukon Department ,of Health and Human 

Resources, 1985). 
,. 

f The majority of the 14 communities in the Yukon have 

populations of under 1,0,00 (Yukon Department of Health and Human- 

Resources, 1985). All except Old Crow, the Yukon's most 
% 

northerly community, are accessible by road. 

The Delivery of Justice Services in the Yukon Territory - -- 2- 

Y - 4  , 
While there ase 14 communfitiss in the Yukon Territory, two 

thirds of the population reside in whitehorse where the majority 
+ 

of legal and social' services are situated. These services 
f 

ipclude judges, lawyers, probation officers, native 
A 3 

courtworkers, social wgrkers, mediation programs, diversion 

programs ; and public legal education programs. 



s 

This also includes codkt fa~ilities. At the present time, 
' 

- - 

Whitehorse has two courtrooms, for its Territorial Court, Youth 
.f - -- -- ~ ~ U T E  , Small Debts, and Justice of the Peace matters, and -one . . 

courtroom for the Supreme\ourt. There is pne court?oom in 

Watson Lake, and the courtroom/city council chambers in Dawson 

City. The rest of' the communities will hold court in community 

halls, offices, and other suitable facilities (Yukon Department 
B s2 

of Justice, 1984). 

Within the ~ukon, there is i3 Superior Court of civil and 
I 

criminal jurisdiction, which is the Supreme Court of the Yukon. 

. It consists of the Court bf Appeal and the Supreme Court.' The 
1 

judges of the Court of ~ ~ ~ e h l -  i9ciude judges f roin Whitehqse, 
0 

Yellowknife, and all the judges of the British Columbia Court of 

Appeal- (~ukah Department of Just ice, 1984). ~ h &  Supreme Caurt 

 include^'^ the judge from ~&tehorse, and judges from Yellouknif e, 
Alberta, and British Columbia, including deputy judges (Yukon 

b b 
* 

Department of Justice, 1984). On%ce a week, Youth court i s  held 8. ' , -\ 
in whitehorse" presided over by 'a ~erritorial Cou~t judge. Cases j 

involving youths are referred to the Youth Eourt from all the 

communities in the Yukon. Territorial Court is held in 

J .Whitehorse and the court.visits the other~mmmunities regularly, 
1. 
i 

via a circuit court system. This circuit court system -is 1 
- 3 . r 

s. 

.\ 
I described below. . I 
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* .  

\ 

nd probation officer (Bill, 1984:l j .  A native 

courtworker used to travel with the circuit court but due to a 
I - C - - - - -  -- - +- 

Jack of funding this has been discontinued. The udge,, court 
1 

reporter, and ;ourt clerk travel together, arriving- in the kt' - 
community the day prior, or on the actual court date, dQending 

on the distance of travel. In some communities, the senior 

resident justice of the peace may act as the court clerk, this 
=. 

helps the justices to learn more about the couri proceedings as 
- - - 

well as assisting the judge. 

Yukon Legal Aid designates which lawyer is to go to a 

particular community. As Bill (1984:l) notes, lawyers vary in 
\ 

the arrangements th y make to see clients: t Some arrive weeks in advance and then again on the court 
date. Some lawyers arrive one or two days prior anda.some 
arrive on the court date, depending on the distance 
being traveled and the size of the docket. 1. 

The Crown attorneywi..Jl usually arrive in the community one 
- Z 
-4 = 

ar two days in advance+o'f the court date. Once again, however, \ . i 
this depends on .the distance ofF travel and upon which day the 

d 

icourt date falls  ill, 1384:2). The probation officer wiIl also 

arrive in the community the,day before, or on the court date, 

depending-on the number of pre-sentence reports tha't have, to be 
<if+ 

ready for the court  i ill, 1984). 

In-between circuit court visits, most of the court-related ,. 

matters in the communitie~~rrk dealt with by local justices of 

the peace, of which there are approximately 40, usually at least 
i r i  

two justices of the peace in every community., As-(will be 



'I \ 
= .  

- ,--- 
\ u 

discussed, the justices will usually handhe less serious or 
-- - 

summary conviction matters, and will adjourn the more.serious 
- -- - -- -- - 

matters until thi next circuit court date. It- is interesting to 
'& 

.. i nofe that during the 1983-84 year, justices of the peace handled I 
I 

67% of the cases on the court dockets, compared to the judges 

handling 33%-of the cases (Yukon Department of Justice, 1984). - 

During this year, a total of 7,293 adults were charged and 226 
4 

young offgnders. There were 36 wardship cases, 28 maintenance 
* 

cases, 1 0 "  civil cases; -and 6.70 smalI debts claims for thepiFolT- 

of the Territory (Yukon Department of Justice, 1984). 
0 

.+ 

P 

\\ 

In addition to the just-ke services provided by the justice 

'of the peace courts, the courts in Whitehorse and the circuit - 

court,.there are other programs that provide justice services. .I 1 

~ h e i e  include mediation and diversion programs. While the focus 
' 

of this inquiry into community-based justiqe programs will be on 

the justice of the peaee program which is to be presented in r 

more detail in the next chapter, pr grams such as mediation and 

diversion will be discussed here in terms of the services they 
lr 

provide and their feasibility and potential as community-based 
J 

justice programs in the ~uxon. 
, 

Mediation 

In Fall 1983, the Chief Judge of the Territorial Caurt in I I 
d 

the Yu'kon began exploring, the: feasibility of .estabiishing a -- 
0 

mediation program.] A decision was made by the Minister of 
I 

h ~ustice', Yukon, to proceed and a training program was organized 



- 
J 

_ ,  

_for thFe 'first four-day tjaininq coursp 50 ; .  mediators that was; 
r \  ' / /  , -1 - 

held - in December, -< ; 984. - kineteen cau&date{, beth. native and - - -  -- 
.$ . 

no%-nati e,,pttended the-csurse, including individuals -•’;om A 

F . 8 -.. A 

-4 d 4 

1 

* 6 '  

Whitehorse, Dawson City and Watson Lake. The training was 
6, * 4 .  

. , designed 4 ardund skill dev610pmentI u t i l i z u  mediat'ion . -1. 

\. 
n. s + f I 

scenarios and vgeo camera work used to reflect on methods of 
- .  - mediatin5 and Conflict resolution. 

Qf those in&*duals who attendee the course, rrkrre were - - 
- 

considered to be q&lif ie+d to conduct mediations, while the 
I 

three left required additional. training (Wright, 1984a). 
0 

Subsequent training was provided, incxuding worksh~ps in @he LL 
a ,' 

,' r 
areas of small claims and family law as well as yearly training 

\ t 

.sessions for new recruits, this includes both native and 

nor-native individuals.. 

X I 

The ~ukon'~over.nment appqovued a pilot prngrd'for Small ' 
l 

a 

Debts Mediation; sinc'e this -was considered a well-defined 
L - b 

L 

problem and the court proces's ,was ' f l'exible en%ugh to adapt and 
,b 

d ' d ,- 

use such a program.' ~ediation was seen as a cost-effective 
0 

# 

,' 

- alternative to,Small Debts Court. To-date, the program has dealt 
* \ -  

wi,th wel.1 over 100 cases,, ". . .with a 95% success rate". 
* d- 

1 

"i 
', 

,' 4 
. /  In * ,  January 1984, the Mediati90n Prdgram Coordinator began a- 

i. 

t* 

mediation program that dealt *with family maintenance, custody) - 
and separation matters. As of the summer of BY 1985, approximately 

-- -- . - 
40 cases have been mea-i-dted with an eskimated 50 .- 60% success 

. . 
.rate. In pn interview2with the8Family Mediator in whitehorse?'-- 

( 

cbncerning#he operation, costs and how the success rate of 
_n 



F 

family mahiat - - ----- ion was defined, he st=ted to the rese.archer &hat: P 
- - - -  A -  

\ 

:- Success was judged 'by one of two factors; if a contract 
r -was *f tedt w h k h  i s agreed u p - r  the two pwk&e~~---- 

6' 
involved; or, if  there is not an agreement but at least L-- 

one third of the issu,es have been resolvedsas a result - j. , 
, 

"1 
.of Lhe mediatiqn process. L 

I 0 - 
r C -. , \, - 

+ .  Referrals 'tc thd. Small, ~ebts. ~ ~ d i i t  P ion ~rografipprimarily 
\ , *' 

come from the 'qktall '~ebts qouit Clerk who will adwise 
F 

T 1 ' 
s 

indiv?dduals of .the' feasibility .w of mediation rathersthan the 
6 a ,* * 

formal court process. Disputes.are filed at the Territorial -- -- - . . - I 

i 
Cqurt Registry inLlhitehdrse, and the Small Debts Court Clerk 

4 
wi.ll dec'ide whether or not a case may be s;itable7for rkdiatidn 

rather than Small Debts Court. - + . - 

Referrals to the Family Mediation .Progra,m primqrily come 
* 2. 

from lawyers only. Additional referrals, though, may come from 
- ,  
jutlgeg and native courtworkers.' As wefl, individuals who have a " 

dispute that they w ~ u l d  like to havq.resolved may approach the 

Family'Mediator themselves. This includes individuals from 
. \ r  

1 

communities outside Whitehorse, since Whitehorse k the only 
3 , 

6 : community -at the present time that has mediation available. 
- 6 ,  

\ ! 
L. 

. The cost of mediation varies. With small debts mediation the 

cost, is $25:00, family mediastion costs $5.0.00 -for one seskion. 
-- 

d 
As. the Family Mediator statgd: a -  , 

This fee is shared by the two parties involved when they 
are both present w'ith the Mediator. There are cases 

J 

where'legal Aid will pay for the costs of farniLy , i" 

mediation. The Family ~ediator will bill the lawy&r;'s, who 
will in turn bill Legal Aid if the clients gre eligiwe.' 



! '  . 'i \ 

Z' * h 

At the present small claims mediators 

and dne famiry 'programs are to be 
, 
I 

available for concerning the 
1 

I recruitment and. payment- of in 'the \~ukon, ' the Mediation 

Coordinator stated that: 
\ ," \ 

In order to recruib. dividuals thecome involved in 
the program, there n ds to, be a 'reward' for the 
services ,provided wh h could also serve as an imentive 

' - to others'who are in rested in being traineeas 
s a for 'funding have been made to ' 

Gove ment, in the hopes of being able -to - 
\ 

mediator6 for their se~vices. a 

1 

, 

* 
. The mediation is quite.simple, similar to the 

procedures that have b earlier in the discussion on 

mediation. The ,two parties: will meet with the mehiator, whether 
, ., 

it is to be a small debts or1 family matter,, and t.ry to resolve 

the dispute through open communication and direct participation. 

In a discussion with a mediator who was involGed in small 
t .  

"' debts me%ation, the question was asked why she felt,that 

?i * mediation w'as an alternative to the court process. She stated: 
'-1 

When individuals have totgo through the formal court 
process'they mqy get lost in the proceedings, never 
understanding what exactly. occurred,' and then having to 
pay lawyers fees, damages, and'court costs, not to 
mention the time lost in wages.9 

i 

actual number of sessioqs for family and omau-'debts 
r - - ,' 

mediation varies with the particular zase. Each sfssion may be 

one hour in length. The sesgions may vary from on; to tour hours 

to as much as 12 to 16 hours, especially in the cas&pf family ~" 
I 

mediation where there may be a large number of issdes I , to be 
r, 

resolved. ' I I 
, 
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I " * k-+ 

involved.in the implementation 'phd contkol cf the program. 
- 

- I '. 

CP 
J - .  

Wright ( 1984a see's the mediation prbcess as adaptive ,to 
- - r- ---- - -  - -- 

Pq 

treditional n'ative customs that. could be used by a Tribal , 

', 
-E- 

Ccunc i l. 
'3 . 

\ .  
' \  . I  

School-based mediation is anocher bqogram which could be 
d , 

develo@ed. Such a program wouu involve ide g spediific 
t 

' d  

5-chools and their mediation needs, recruiti hers and,' 
h . . .*' -- 

st~dent volunteers, designing and implementing_tr_ainiio~ 
0 . .- 

' I 
9 

1 e e  

pkmrams, adverti;ing mediaiion as an option for con•’ lict . '  
1 

9 \ 0 

r=sdlutivon and monitoring and evaluating the 'effectiveness of 

su?h a program (Wright; 1984:7):This conaept involves training 
7 
students\as ."con•’ Pict managers" to resolve cpnf licts among , ' 

i 

students. ~ea;hefs would be tqained to initruct students in s j ~ c h  

a process. and provide a supervisory role. 
. - 

In a-discussion with John Wright, he also proposed the 

implementat ion of "Voluntee?' ~ommuni ty.'~anels". The idea for 

- this program came by way of a dispute twgen two individuals 3 ,  
"who had proceeded through-mediatior\;tq resolve . - a dispute 

* 

concerting a barking dog. ~ o l l o w i n ~  a successful mediation, % 

_ $  the 

was put forth to these two individ'uals wh;iher or 
< 

no t  they would be interested in resolving any other disputes of 

this natur2 which occurred in their neighborhood. The local 
\ 

by-law officer would refer complaints to this panel who would 

assist the-parties in resolving the dispute.13 

The mediation programs that now exist in the Yukon Territory 

highlight several issues concerning the development and @ 



implementation of community-based justice programs, some. of that , 
- - 

. were addressed in the,previous discussion, although others we 
not whZle ten-tat ive answers to t3e 3 s s W s  wil~6edlscussed in 

I 

- \ 
Chapter VI , they2 are important to raise here. •‹for example ,' one \ 

- issue which has been raised previously, which is also - - 3 

- 
illustrated in 'thebniediation in the Yukon, is the 

,&! 

degree to which the communities themselves are actually invoaved 

*in the designing. and implementation of the program itsdlf . The , 

Small Debts Mediation Program came about as a result of 
1 

recommendations of the Chief Judge of the ~erritor'ial Court. 

This brings up the point as to just how "commu.nity-based" is'a 

program i f  its roots are to be found within the formal criminal 

b justice system, a specific interest group, or the Government? 

Another issue that is raised, through the illustratiori'oft - 

the mediation programs in :he Yukon, concerns'the number of 
I - ---A 

individuals involved in th6'programsV operation'. The questid-i'~ - 
8 * 

raised whether a program is actually "commpnity-basedn when 
2 

- 
, the~e were only three Small Debts Mediators and only one Family 

' f  
9 > 

Mediator. Also for the present; this program'is only based in 

,-Aqtehorse. The issue to be addressed is whether or not a 
/ . * 

i pro$am, even though it is operated by community members and 
'4 I / 

provides a service Ahat is seen as an formal 

courts, is still a "community-based" justice drogrsm by the. fact 
- 4  * C 

there are so few individuals warking within the program? ~ a v i n ~  

so fey individuals working in a pr\ gram could be frustrating for 
3 *. 1-- - - P r  

those who are devoting a lot of their time to the continued 

oper'ation of the program. I t  is important to'note, though, that 



' 1 

theie is a constant recruitmen"; of indiv,id~als who could be'- $ 

-s - .  
- program -to communi t ies out i L d e ~ h i t e h ~ c ~ - ~ u r ~ b r  c , th i 'A,- 

. . - 
program is still rblatively nei in the ~ukon: Educating members. 

A' 

of the public as to the services available and recruiting 'new 

mediators is an important part df its acceptance i Fhe - -. 
communities; tnis takes time to implement. This process may not) 

detract from the primary goals of the program to provide a 
b 

dispute resolution alternative that .is cost effective and . _- -  
jY 

dikectly involves individuals in their own problem solving.. 
\ 

Recruitment and,community awareness should be primary objectives . 
,-'h 

to encourage community involvement. 

b 

AAother issue that has been raised by this program example 
=r 

is the paying of'people ienvolted in a community-based program. .. 
C? 

One hadto ask whether or Xot a i i  program can be ;ouwnity-based 
L 

c ,-* 
without bec~~ing. too ormalized or bureaucratic: in the sense of ' 

I 

salaries, krganizational structure, accountability, and overall 

objictives? It has become obvious from the previous d p $ i o n  

on types of community-based programs that- in•’ ormality / is 4 
.-.-' Q 

important qgredient of a community-based program involvihg 

' community members in its operation. Community arbitration boards - ', 

afe an example. On the other hand if .a program does not have 

dequate support and administrative services, those who work 

riithin the program may not necessarily b6ble to provide the 

service the community needs. Through a discussion of diversion 
* 

programs in the Yukon, this issue of just how~forq,alized a 

commun.ity-based program should be and the potential" zards of 
QL 

formalization will be illustrated, 

d 9 1 



-- - - -- Diversion *A , .. 
9 - r 

, 
+ * Y  . c. 

With the introduction of the 

1985 and its "Alternative Measures" provision,- diversioh' 
' .. 

progrms were designated as one method through which the la 

- ,  could meet the needs of young offenders and increase commun 

-- . partfcipation in a justice-program. ~iversion, in esgenee- 
f l  . 1  

redirects a yolmg-offender who has been charged wi:h a crik 
-I 

, of fence into a cdmmunity-based pro4ram whereby when the c 
meets specific conditions as specified by a contract, she/he 

< 
, 

'P I 

, will be able to1avoid a criminal conviction and, record. 

I I Diversion, then, is designed to increase communityb - .  B _ - .  
I .  

iivolva&qnt ih ,assis'ting.,with the welfare of the young pe'ople in \-. 
i .  

a cornmuq,ity; A priority also is -Y towacknowledge ihe concerns 

the vi~tim and the cqmmuAity and to hold the~qoung of fender 
5 - ' - 

responsLibJe f or-.her~hid actions. 
. I  

7 .  ' 

There are two pieces of legislation thqt define who is 

. eligible for diversion in the Yukon Territory: 1)  the young 
-. 

Of fenders - ,  Act: and -2) h e  Children's d, which 'is ~ukph 
c u -  - I 

Territorial Legislation. (Yukon Publid ~k~a1"Education ,' * ,  v 

~ssociaticn,' 1 9 9 5 ) .  Those eligible und Young *offenders && 
-w 

include-persons ov6r the age OF 12 a under the age of 18, whd 
- -- - - .  

are alleged to have committgd an of •’ e defined in the .criminal 
.+ 

I 

Code. *Those eligible under the childten's Act  are persons over - - .  - 



yiolated . - a ~ukon ~erritorial or' Municipal taw, such as driving 
- -- - - - 

"without, a -motor vehicle, licence (Yukon bublic Legal Educat ion4 
.I 

% , - ,< e ' I. 

5. 

~ssociatid*~ 1985).  an^ offences that are committed by young- , a 

\ 
offenders in e ~ 6 k d n  can be handled *at the community level 1 

' b  

rat,her than by the f,ormal'court syst&m due to the less seripus 
-+,- 

types of. crimes that youths* are committing. . ~ i e  cour'ts 'arb &ed 
- $ 

- t . 
with ag incrdasing backlp and delays in the usual restrictions 1 

* - 8 

in handling 'cases invblving young of fenders, thus di4ersion A-k I 
$ 1  

programs were decigned with the, bbjective aof rel.ievinga the. 
, 

- 
-A i 

courts of some of this burden. 
i 

% 

The Divers'ion Program operating 'in $bitehorse sf f ers y\oung 
+ - 

offenders - 4 an alternative to the formal court process so. that . , 

they may avoid a criminal record. In a discussion with a 

2 7 
Diversio~ committee member concerning th? development and 

' 

operationdof the Diversion ~rog'kam, Including its "success" 

rate; questions yere asked as to how many youths had 

participated in the program and succeeded. He stated that as of ,* - 3  

t 
August 1985, approximatel'y 70 youths had participated: onli 

, ! P- 

three had be.en known to have re-offended," 

The program began formally. in 1982 'as a sub-committee af the 

~uveniie Court Committee of ~hitehors;. On Decenber 31, 1984. 
- 

the Whi tehorsh ~iGersion ~ommi$&k 'was accefited sunder the Young 
* 

Of tenders - ~ c t  as an w~lternative Measure": Underd tie ~oun; - + - ' 

Offenders - I  Act the ~ukon ~erritorial Government was given the 
* 

authcrity to establish the Children's ;Act - that has p,rovisions 
r 



, " 
within it to.eS=blish a g o v e ~ e n t  appoint-eda~dy of 

' ' . / 

. - .  I 

Yukon ~er'ritor~. This authority has important iinplications fore a 
C -. 4 , 

'"community-based" program, which will--be digcussed later. 
1 

& 'c 
i , 

\ (. 8 

c s  * As of August 1985, the. only divefsiontpr8grams operating c& s in - -. 
:.$he Yukon Territory are in whitehorse, ~atson'~Lake, and Haines . 

-/-' --, \ P 
t - . Juncfi-chis is primarilyadue to.the recent inception of the 

--. .\ . - -  A --- 2pL-pLp- 

Young off endere*&. . The i Diversion Program, in Watson Ldks began . 

--1 

in 1979 through the. e f h *  of the ~ative Women's A~sociation~of 
'--I * 

B 

I. 

Watson Lake, who sa; a' need' for =.pr-sgram_that-could participate f3 
in solving --some of the .problems of the conimunity, especially 

r r 

with respect to young people, The Diversion Committee is 

,essentially a volunteer mmmittee, comprised of a group of 
' & * 

citizenscwho wanted to become involved in the program (Watson- 
3 

.'x Lake ~iversion Program, 1984). The Committee works in 
B 

A '  

a. . . cooperation with the courts, police; pr~batio~n department, human . . I . .I.' . ,r&sources, education and medical staff .in the. corn-' to ,,. -- - - 
, 1  
i 4 4 '  

\ 

/provide an alternative for young,offenders. 
b 

1 
Q 

' .  
In discussion with the probztion o.f f icer inwatson Lzke; :who 

. 
C & - 

is also involved. indirectly in the diversion program, questioGs' ' 
were asked as to the -- actual diversion prpcess and the types of . ? 

-. 

'cases that come before the Diversion,Committee. She stated that 
i - -  *y 

4 . most of the c%ses dre referred to the Diversion Cqmmittee by the 

- R.C.M.P. '~eferrals being made on the,basis of the charge being a4 

first offence and lesstserious offences. Exampks wouid include, 
'\ - 
c. 



I " .  
. . . >  - - " ; : , . 

., - 1 . "/ ... 
L .  

. .. . 
. i  . .  

. . A  . , ? :.,$& 
2% 

, .' 
\ .? i ,Y, k?* ,2  - . _-. ,--- CI c . 

m'ischief or liquor-,related ~harge&l.~ * -: R -,- 

.. 

- A-- . 
e , - .-- . 5 

-- - - 

'P- 
1 - 

The above sources of referral were not the oh1 - T 'T . 
\ 3.- 2' ,, . 

utilized by the ~iversion Commitbeg, In a-dispossloi with a % 

. P 3- ---- 

- 
, a, rnembe'r of the Watson Lake Diversio Committee, questions $;re# 

- . - 
/ r' - 

asked as to the actual diversion pro ess and'how ckses are dealt : 
C 

- @th. It was, found that referra w - A l s o  come from schools or 
- . \ A * 

v ,  

. parents. When a case is referred, a general meeting,of all 0. 

%- -1 
~iveision Committee members..is cal1;d ty discuss the case and * 

+ - - 
I 

---- 
I 

decide what is the appropriate solution. Usually two members of 

- the,. Committee are asked: to handle the 'case, and this team will 

decide'what course of action to take concerning the youth. A . 
@ 

. written agreement is undertaken that requires the youth to 
\ . . . * 

r 

complete certain obligations within a given time, such as an 
* 

apology to the victim, community workLor restitution. As of 

..July 1984, approximately 30 cases had been referred to the 

Diversion Committee in Watson Lake. 
I 

I 
' 0 ;  * 

While no exact figure was available, it was thought that 
I 

nearly 'all were succecsf ul. ~uring 1984-85, this program was 
1 .  

fairly inaet ive, awaiting Yukon ~erritorial- Governqent appooval 
I 

to resume 'operation under the supervison of the ~overnment' 
'E 

appointed Diversion Counci.1. The lgtter is .a crucial issue, and 

wf Ll b'e addressed later in this discussion. 
I i 

- 

. o  J 

The Diversion Proqram in Whitehorse operates in a way 

similar to that 'of thk program in Watson ~ a k e ,  excepk the team - -- 

. . 
J' 

of Committee members to handlqa paiticuiar case is three paqher 
-- 

than two. The program in Whifdhorse is tive.  bring t& ' 

s . -4- 



A * 

*-I 

1- 
, summer of 1985,- my thrprqh ~udust,, a total of 12 youths bere 

C+ 

\ . . .  
observed to be diverted from ;yorlth Court toJthe Diversion 

I 

- - - -  - 
i ,- 

,% -""-. -- .+ 
Committee. Such youths are usua.l y referred by the Crown t- - e 

9 ' - aPr f .  

. Prosecutor 'when the youth makes. his/her firstd abpear&ce ii . -\ P P  

a - C 

4 CI 
r .  

3 
T I  Youth Court in Whitehorse. Th5s'is an are3 o.fcconcern. If tahe - ' .  

-.. purpose of a diversion'program is to divert young offenders away 
X 

> 

'from the formal system, having the youth make.a first appearance : 
< 

in court -d~tr&s from this goal, bh?le at'the same#time taking 
.4 

I * 
- - -  - I- L -- 0 A A -  -_ __ i 

away the "community-base" of the program. 
I 

In Whitehorse, the Diversion Committee is composed of _ _  r 
1 .  

s 
app;oxima'tely 12 c,me , members who devote much of their;time to , 

E-. 

J 

- 

* 
the operation of the proyqam. There is no fee charged by the 

i $ ~iversion'Committee for any-services provided, nor do any of k& 

volunteers receive any -payment for the time they spend on 

diversion cases. A diversion team will meet with the parents and .- 
the young offender and work out a suitable contract whereby the 

. * 
youth will meet certain requirementg within a certain time , i - 

r 

period, usually one month tb possibly one year. If this is done, 

then the charge will be dismissed and the youth wi.11 n w  have a 

criminal record. If €he youth fails tp meet the requjrements of 
- 

4 

the contract the case will be referred back to the Crown 
1 

Attorney's Of •’?ice. ' z = 4 . 2 . 
I 3 .  

. 
While the Diversion Committee does have 12 core members, 

' I  

these members are all quite involved in the operation oLthe - - - 
' program. To date, the Diversion Committee has only a part-time 

- %  ' 
off ice and part-time secretary with limited financial suppo*t. 



Dye tb _. the - lack of &dmini%tratjve an t services the 

"' ' pkogram will* uodoubtedly'guffer. It @s become difficult fgr the , - - r k 

Diyersron ~ o ~ i f € E S  tooperate t'he increasl'ngL 
- 5 %  

number of cases which are diverted to hy vhiQp st iIl trying Y$'b 
L. -t* '8. * _1 . - a L 

1 maintain the service for :the community. 
by";- 

. < 

Under the 1&, the ~iversion ~~mmittee has responsibility 

for gathering and evaluating information- that i's Sean to bi' 

relev3nt for a part ic~lar case (Yukon Public Education , . - 
I 

- - - - - 

Association, 1985) .  bhe D'iversion Committee is also able- to , 

establish its own eligibility requirements, design ,- 

forma4, and the requirements for the imphementation bf ea 
I \ 

diversion case. Under the Children's - 1  Act the Diversion Council, 
* 

the Government appointed qouncil, as the authority to govern 

+the ~iversion Committee while not being active -as Diversion 
u' 

Committee members. This Council may make certain requests of the ,A 

' '. 
Diversion -committee chat may be deemed by the Diversion - 

committee as unsuitable and inappropriate. For example, the 

Diversion Council may require an intake form to be filled out 

for every young offender with Jhom the Committee deals. These 
, 

forms could thusd be utilized for evaluations conducted on the , 

; f 
program. This form-would contain the poung offender's name, the 

L '  
" 

victim's name, the .employer of. the young offender, and the name 

of the emploKer. 

f 

The objeciion to such a form lies in the fact that withih - -- \ - - 

the mandate of the ~iversi$o ~ommitte6,- conf Idgntiality , is 
\ 

deemed as cruc5al •’-or .a suc=essful diversion. The young of fender 
0 ,.> 

6 
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I ' 

If a diversion program is to be an alternative to the 9 - - - - 
- - - - -- - - ; * b 2  

t I .  criminal justice 'syftem, how. can i t  operate when its daily 
:h c' U 

operations are succumbed to the mandate of *the ~ i v e 9 i o n  
% 7.. 

1 

\ 

C 

- Coun~il? Similar to the issue raised with reswct the'lay '\ 
\ 
-L-- - 

I justice of the peace programs, a community-based program.may;not 
r 

J .. 
be as such an "alternative" to the criminal justic'e system,: 

rather only an extension of, such a system. TQis is illustrated 

not only by the fact chat the L.c.M.P.' and the Crown Attorney 
, - I ' .  

id t 
-L-i ' play a l.arge'role in the decision df t h o  to divert, that in the 

p s t ,  the youth has had to make a first appearanmce in court, and 3' 

L 

9 

Y 

f in all.^,' as evidenced by the role of' thenDiversion Council and ' 5  

'its auth6rity over any diversion program, which is ,to. a+ operate in 

I 

* .  
the ~ d k o n  Territory. As will be discussed.in Chapter VI of this 

thesis, thks issue may be difficult to resolve in terms of both + 

-b 
the development and implementation of any community-bqsed - 
ju3t ice program. * 

4! 

Conclusion - 
I .  

c This chapter has iscussed several issu s that must be Q' 
I I 

conside;e'd in the peve dpment and implement tion o f  ' A #  B -  
community-based justice programs. specific/illy, the mediation 

- 1 f' 

programs in the Yukon illustrate issues ~ h c h  as the;le0el of 
i 

comrnunity~involvement in terfns of the of individuals 
I 

=+ ' 
4 

active ih a program; the implications hvolved i+n the 
4.t 

developnient=of a program inrterms of the input from ,the formal 

, criminal justice system; and the issue. o t  funding, in terms of 



b.' 



. - 
* i 

These issuesrare included ih,those that will be addressed 
\ -- - - -t - - 

-- 
through an examinaFion ox. the lay ljus!ice of the peace program 

- 
- 

I 

-*-&- - - - -- 

in the Yukon Tecritory. Many - of the issues thdt have been 

in this chapter, and in previous chapters in terms of 

the-development and .'implementat ion of Comm~nity-based just ice -- 
* 

1 

programs will be examined through the analysis of the lay 
<- 

jLstice of the peace program. Following this analysis, qb 
C * 

t 

attempt will be made totresolve many of the issues which have 

been discussed. Possible answers to questions raised concerni-ng 

the development and implementation of community:lased justice 
1 

I , A '.. 

programs, specifically for-northeArn ar Jtivb communities, will ' 

be recommended in terms of their p%?cy 

included in the conclusion of this 



4 - - - - -- - -1 

I. Interview with John Wright, Mediation Program,Coordinator,. 
Yh.itehorse, Yukon, 9 July, 1984. Questions were asked 

, - concerning the development of the mediation programs, their 
"su~cess"~ rates, and operation. 

* 
2. In an interview with John Wright, Mediation Program 

Coordinator, Whitehorse, Yukon, 17 May, 1985. ~uestions were 
askpd concerning history, development,' operation and types 
of services o'ffered by the' small debts and. family mediation 
progkams; 

3. Ibid. 

8. Interview with* John Wright, ~ediation Program ~ogrdinatoz, * 

Whitehorse, Yukon, 5 June, 1985. Questions were a,sked . 
concerning the recruitment of new mediators and funding. 

9. Interview with Sande Copeland, ~u&ice of the Peace and 
Mediat6r ,'Whitehorse, Yukon, 19 ~&ne, 1984. Questions were 
asked concerning why she felt mediation was an alternative 
to tkie formar court process, and what was involved in the , , 

. I  
mediation process, specifically in relation to small debt3 

* <  mediation. - 
0 Interview with John Wriget, Mediation Prograr~ Coordinator, 

c Whitehorse, Yukon, 5 June,, 1985. 

1 1 .  Ibid; - I 

? 12. Pnter~iew with John Wright, ~=-diation Program Coordinator, 
Whitehorse, Yukon, 5 June, 1485. 

13. Ibid. 

14. In' a discussion with ~ndre'~upuis, Diversion Committee 
member, Whiteharse, Yukon, 6 August, 1985, questions were 
asked concerning the development of the diversion program 
and what is i3volved in the process, as weil as.the number 
of cases. -8 

15. Ibid. 



I / -- 
16. On a circuit court trip to Watson Lake, Yukon , 23 and 24 

July ,  7984, the oppdrtqrrity+e 
Watson Lake Diversion Program i E 3 c P p  

-. - 

, Sharon Caouette; Information was &ka ine-miAe&Wb'  
operation and "sources of referral. . 

t' 

17.  isc cuss ion with John Molloy, Diversion Committee member, 
Watson Lake, Yukon, 24 July, 1984. The discussion focused on 
the history and operation of the program, as well as the 
sources of referral. 

-- 

- 18. Ibid. , . 
P 

d 

h 19. Information concerning the aiversion processawas obtained 
from Mary Kane, whitehorse Diversion Committee Chairpersen, 
Whitehorse, Yukon, 4 June, 1985. - -- 



,P CHAPTER V 

One of 'the key questions to be addrecsed in this chapter is. 
0 

whether or not che lay'justice of the peace pr-ogram in the Yukon 

Territory is, in fact, a community-based justice program. This 
. C r fi ' 

+'issue wlll'be discussed with respect to t'hetrelationship that 
' . 

the justite of the peace prbgram has with the-formal criminal 

justice system in terms sf the development, implementation, 
- _ -  

, autonomy, supervision, ,and accountability of the. pr0gram.,~16 i - is. i-3% 
hcy2d that a review of the justice of the peace program it* 

' 
Yukon will answer many of th'e questigns-that have been raised 

1 
9 

while indicating key 'areis of cbncern in terms of the . 

development and operation of a community-bssed justice program 
1 

specifically for northern and native communi'ties. 

The Yukon Justice of the Peace Program was established in . : L 
1982:  A t  tHis time, a Justice of the Peace Council was formed 

i 

that was composed of the Minister of  ust tick, the Supreme Court 
- ,  / 

Judge and the Chief Judge of the Territorial Court. The* 

Executive Secretary was a native who was a justice of the 

d / 

peace. The Council was responsible f r the clhssification, 
' . 

' 1 

appointment, and supervision of Yukon justiges of the p'eace. , 

Today, this body is called the Judicial ~ounci'J and includes the , 

following members, Chief Judge of Supreme Court, Chief Judge of 

Territorial Court, ~residenf of Yukon Law Society, President of -. 



Justice of the PeaceTRssociation, one lawyer and two other 

+ 
1, \ 
- - -- 

2 

The utilization of justices of ,the p&ce in tbe Yukon 
b 

Territory, however, * dates back to 18-87, the days-of the Gold " 

$5 
,Rush (Ogilvie, 1913 :261 ) .  During thi,s time, the Commissioner o,f 

. * 
5 

Police, William Ogilvie, assumed the0duties of justice of the ' .  , 

I '  

peace, although-as the following ~omments of the Commissioner 
. I 

suggeSt, this additional role of the Commissioner of Police was 
2 

quite 'foreign. ~ c i o r d i n ~  to Ogili'vie: 
, 

\ 

P I knew little about it as a lawyer, and was willing to 
admit it. Mr. Fawcett was also a Commissioner of Police, 
as was Dr. Wills, Surge~ri~to the Mounted Police, ~ n d  as 
both of these gentlemen were in town I reasone'd,that + 

e together we were as strong as six justices of the peac&;, 
and sid husky magistrates, I thought, ought k be as 
strong as a judge, and so we should try the'dd$:.' 

t 

I n  the case he was referring tb a man owed $152.00 for a 
' . 

hard winter's work and he was seeking payment &om his, employer 

-w4ho refusid to pay him. Ogilvie, F'awcett and wills decided to 

try the case with as much formality  as^ possible. Ogilvie ( 1 9 1 3 )  

admitted ihat he lacked the experience-as a justice, but used - 

h 

all the legal lore .he could think of to'fmake the pr0cedures.a~ 
,I 

1 . . 
formal as possible. 
/ 

- \  

V ,  Wkrle -the R.C.M.P. 30 not take on the role as justices of ' 

a e 7 

the peace todayI1they do play a inajor role in the Justice pf the. 

Peace Court, especially in those conirnunities outside whitehorse. 

For many justices of the peace, the R.C.M.P. is th'e only link cto , 
e 

the criminal just$ice system in the community. Thus, the R.C.M.P. 
1 ' 

provi'de assista'nce with legal questions and procedures that the 



justice of the peace may have whi e conducting court matters. 
t 

* - 
- . 

We police atsu assist w i t h  t h e - p ~ k f - k  accumu~ates 

during the court pr3eeedi~gs. 

b . 
The to+.al number of justices f the peace in the Yuk~n. is - 

constantly shifting. This number ends to vary between 39 and - 
b 

45, the average number being 40. his number, though, does not 
% 

indlcate the number of justices are actually 

conducting .cou~t mattefs, which of those who 

\ ,. 

. - 
areTactive in court are primarily enior justices, several 

having been justices of the peace f r ten years, or q6re.y2 
I 

' = ~ a c h  community in the '~ukon Territory have at least two' , 

justices, -some have four or five with Whitehorse having as,many' 

as . l l  justices of the peace. As will be discussed, there are , 

various levels of ,authorization or power of justices which will 
I '  

determine their duties. 

1nhis ,speech to the Justicz of the PI-~CR Training Seminar ' 

,-' 

in Whitehorse ( 1 9 8 3 ) ~  Mr. Justice H.C.B. Maddison, of the 
* b 

Supreme Court of'++the Yukon, stated that the justice ,of the peace 

in .the Yukon was in a unique position to understand the . 
I 

community ans the problems within the community. $ 

This 1 ,  nawever, was nLot without its pressures and n' 

conflicts. Justice Maddision (1983:3) noted, that by the fact 
' 

2% 

justices of the peace are seen as "-leading citizens", theik 
Ph 

behavior is expected to ,be beyond reproach and that justices of$ 

the peace should avoid offending anyYaws. The duty of the 
. . b 

4 

106 



3 " 
,? 

justice of - the peace - -- - -- was - seen -- to maintain and'strengthen.public" - 
, 

konfidence in the cqurts and the judiciary,,and in doing so,.the ' 

+ 

justice of the peace had to be discrete inlassociations wich &he 

police (I&addison, 1983:5 ) .   his, of course, may be a' d'ifficult 
t , t 

task. for those justices .who reside ia the smaller communities 
P 

where the R.C.M.P, is the only-criminal -justice agent-i&the. - 0 

+ .. e 
community and may serve as a( souice of advice for the jus'tice of 

= a  - . i 
the peace. 

Justice Maddison ( 1 983 ) *  also noted that knowledge and 
d 

& 

understanding of comniunity poblems va; of great val,ah to the , - 
justices.>As was discussed earlier, this understanding may be an 

irnporfant ingredient in the development and implementation of a 

commun,ity justice program, and will bO an issue that will be - 

discussed later in this chapter with respect to the perceived 
'* 

role ofathe justice of the peace-in the community and in terms 
t 

of sentencing by $'ustices of the peace. 

1. b 

In addition to the role of the justices of the peace and - 
their sentencing, various aspects of the' justice of the peace 

program in fhe Yukon Ter~itory will be presented in this 

chapter. These will include, the recruitment, duties, training 
rC B 

\ and remuneration of the justices of the peace. Following a 

presentation of these findings, the lay justice,of the peace 
- 

program in the Yukon Territory wilLbe discussed, and cnalyzed in 
d 

light of the various issues and questions that were faised in 

previous chapters, in terms of the developmer;t and 

implementat ion of communi ty-based just ice programs. 



5 

Methodology . . 
) . 

-/ - '( 
AS ~ q t e d ,  the major obTectGf t- s r n ' i x m p r o v i q ~ - a  ?\ - 

comprehensive survey) of the literature that d' scusseh many of '' i* - 
the issues relevant to the dk.velophent, implementation, and 

delivery of community-based justi e programs to native and 
G /= 

,northern communities. This inquiry thus far has discussed 
D I 

various types of community-based justice programs, ificluding 

programs in the Yu,kon ~erritory. The focu~rwill now +urn to an 
Fl I. 

analysis of the lay- justice of the peace program in the Yukon 

Territory. The inquiry into this program took place during the . - 

summer months of 1984 and 1985. 

3 Material on the justice of the peace program was gathered 

a 6- 

fr m a var5ety of souw\s. This included materials available 

from the ~erritorial Court Registry in Whitehorse, interviews 

with justices of the peace and various criminal jGstice agents, 

such as Territarial Courf judges, lawyers, native court~3rkers, 
J 

police officers and probation officers, reviewing Justice of the 

Peace Court dockkts, a questionnaire distributed ,to the justices 

of the peace, and o&servations of the Justi~e of the Peace 

Court. 
a 

Additional informat ion was obtained from the public. library 
/ - 

in Whitehbrse, Yukon ~rchives, the R.C.M.P. head off ice' in vk 

I 
Whitehorse, the Yukon ~ a - w  Library, Yukon Territorial Government ' 

Reports, Yukon Native Courtwokker~, Yukon ~e~artment of Justice, - 

Probation Services, the Land Claims Secretariat of the Yukon' 
' Y  



I \ *, 

Government,. the Council of Yukon ~nd'ians, an3 the local ' + 1 

newspapers. J 
, - 

A _ i- i 
, . * l W $ .  

- -- 

% - a " -  

The intervigks that bere conducted to obtain infbrmation - ' 

-', 
took place in a varie.ty of- locations including hallways, 

\ 

of fices, restaurants; and courtro~ms, depending on availability 
. ?. - - . - -  

7 

of 'the individuals. In m a y ,  ways, the criminal justice system 4n 
s/ 

the Yukon, specifically the cour\s, isa similar to that of thq I -  - 
0 

, urban court system because $here are long periods- of wait in-x for ,. 

court to begin, and in ebetwben cases, which allows for .* . . 

-in•’ o r i h o n  excdanges and to take place in hailways 

and court interview rooms. Such was the case with the 

discussions that took place with police officers, lawyers, L D . 
probation officers, and native courtworkers. ~urthermore, was 

Q 4 
q often the case that the researcher was able to.talk to the same 
f' individuals several times over'the period of a few months in the 

-\ 9 .  

Yukon in 1984 and 1985. These individuals contributed a great 

deal of information on the delivery of justic~e'services in the 

Yukon. . -I- 

Z & 

In addit ion to conducting open-ended intervaiews, a 

que~tionnaire~was &istrkbuted to all the justices of the peace 

in the Yukon (se! Appendix A). As noted '@ lier, only 
i .  

approximately 1 1  justices of the total of 9 justices of the3 

pqabe in -the Yukon were active in the courts. Others &re on 
0 

call, while severalah,?,? limited expgrience in court and wege no 

longer active. The questionnaire response rate was 15, and 

included both respons'es from active and inactive A justices of the 



peace. Due to. this 'low tesponse rate it is with extreme cabtion 

that these results are to- be utilized although their importance 
,-? 1 - ---- - 

. . 
- - - - - pp 

will be Ggpd to illustrate issues tha-t were 'r-aised.' ' ~ u e  to this 

low 'response rate, follow-up di%cussi"ons took place Aith half . c 

\ -- - 
the respondents in addition to discussions with individuals who 

- ,  . had-.&en , .* involved with the just ici of the peach program since ' 
P 9 

its inception arrd individuals *ho worked witKin the justice -- * . 
\ 

system. Thiq included the first Executive Secretary of the - 
3u;tice of the Peace copbncii who provided information on-tLk- -*-- 

r 
Q 

.ibplementation of the justice of %he peace program Y and native 

involvemen$' in the program. w i l e  the response rate is low, the , - 
I - i 

researcher does have confidence in terms of theissues which the 
. 

findings raise and their applicability to all the Yukon in terms- ' 
, . 

of the Justice of the 'Peace Program. ~urthermore, while this law 
I ,  

rate of response does pose some concern .empirically iris terms of 

the generalizations which can be made to all the justices of thec +.I 

-Y 

peace in the Yukon, the follow-up interviews and observations 
6 

did provide additional valuable inforktion.. As stated, the 

researchet found that iet was *the issues which thea respofidents 

raisgd which warranted attention iri terms .- of their contribution& 
to the study of community-based justip programs. 

In addition to the observations and inteq-vieas conduStbd in 
*. 

Whitehorse, visits were made to various communities outside 
r: 

Whitehorse. This included observing circuit court visits to the . 
\ 

communities of Watson Lake and.Carcross. This gave the author 

he opportuni'ty to observe the Justice of the P&ce Court andr' . . 
I *. 

he circuit court and to speak with local justices of the peace. 
-. 

110 r 



. . 
T h i s  informat ion  was b e n e f i c i a l  not only i n  terms of providing 

9 _ _  2 ----- - 
i n s i g h t s  -i.tto-khu-communities but a l s o  prdvid ing  follow-up 

-- - - - 
' informat ion  t o  t h e  

Q M\ 

3 &. " . : -v is i ts  were a l s o  mad wson Ci ty ,  Haines a ,  J u n c t i o n ,  

Carmacks, P e l l y  Cross ing ,  ~ a y o ,  and T e s l i n .  aany of t h e s e  . , 
? 'I 

I-, 

, cbmmunities do not  hold a  r e g u l a r  J u s t i c e  of t h e  Peace Court ,  - / 

r a t h e r  only i f  a  ma t t e r  a r i s e s  t h a t  must be deal't w i t h "  

immediately.  I t  i s  Often t h e  c a s e  t h a t  t h e  J u s t i c e  of t h e  peace 
Y+ . - - - - - - - - - 

Court w i l l  a d j o u r n ' f o r  t h e  next  c i r c u i t  c o u r t  " i s i t  t o  the, 
8 4 

+ community. Th i s  w i l l  a l s o  - occur A , i f  t h e  accused r e q u e s t s  9 C 

B . *: - 
lawyer,-  aJ17 of whom aFe baspdsr;n ,Whitehorse. Furthermore , ' two h 

-l 

j u s t i c e s  of t h e  peace i n  ~ h i t e h o r s ? w i l l  make J u s t i c e  bf the  ' 
I 

i 
< 

C 

, l?e c e  Court  c i r c u i t  t r i p s  t o  cpnmtgnities .ou t s ide  Whitehorse 
I ? - 3 * 

4 - -  ':where t h e r e  a r e  no s e n i o r  jus t i ces  o f  t h e  peace l I v i n g  i n  t h e  
- 3  

0 , 
community who:can p r e s i d e  over c o y r t  mat te&;  Examples a r e  

- 
j. 

, , 
; Carc ross  .and Carfiacks. 

B 

I 
i . -As s t a t e d  e a r l i e r , , o b s e r v a t i o n s  were made of t h e  J u s t i c e  of 

'h - 
t h e  p e a t e  Court i n  Whitehorse a s  wel l  a s  on c i r c u i t  cour t  t r i p s  

$-i" . , \.' . - 
t o  o t h e r  communit i e s .  ObserQing ' t h e  proceedings of t h e  J u s t  i c e  

of t h e  Peace Court gave f u r t h e r  i n - s i g h t - i n t o  t h e  t y p e s  o f  c a s e s  

which t h g  j u s t i c e  Cif t h e  peace w i l l  d e a l  w i t h ,  t h e  s.ent'knces- ' 

which a r e  given o u t ,  and t h e  &era11 dynamics of t h e  J u s t i c e  of  
$ 

t h e  Peace -Cour$. A l l  of t h i s  informat ion  cdmbingd t o  provide - . 4 ,  

f u r t h e r  insight$. intd t h e  j u s t i c e  of t h e  peace prbgram. 
-. 

\ 
- r 

s 

- 

One of +he most . -  important  f i n d i n g s  t h a t  t h e  r e s e a r e h e r  - - . 
_ . i 

encountered  i n  terms of c o l l e c t i n g  informat idn  in, t h e  ~ u k b n  



\ 
'-- 

1 -. . - 
Territory was the fact that as she became familiar with 

justice syste~~ in the Yukpn, it became apparent that there was a 

coreAgroup of individuals' who are 3ECiic~ted tCZvelopiTgLand 
, 

implementing-the various programs operating i.n the Yukon 
. 2  

Territory. For example, bne of the senior just-ices of the peace 
8 

in ~hitehbr~e is also the -only Family Mediator, one of the Small 

~ e b t s  %diators, and is also the Chairperson of the Yukon Public 
h -. 

Legal One of the'gative courtworkers P - is 
b 

Diirersion Committee besides be-ing on - 

45 

the Board of the Yuk'on Public Legal   ducat ion Association. These 
inter-relationships A will be discussed later for they have 

f 

I > 3 

important 4mplicati:ons in terms of the devel'opment a,nd 
v 

implementat idn of community-baed just ice programs. For ex.ample, 

i f  'a local' just id; of the peace in a' sinall cornmtmity may be 
asked in the future to perform medi9ation service$. It will be 

- k \  I 

"importqnt to discuss the ,implications7% -t;hese multiple rdles 
is: i * 

and their potential conflict. - ~ 

vAs stated, this analysis of the' justice- of the peace 

will focus on a variety of aspects of the program. This wilI 
2 

'-r 
,begin wrth a discussion,of the perceived role obthe j stice of -- P 
the peace i n  the Yukon '$erritory. 

$ 4  - 
t 

Role of the Justice of the Peace --- -- 

The role of the justice of the peace, as perceived by pukon 
- 

4 

.- - 
justices of the peace, seems to vary. I n  response to a-question % 

t 
' I included in the questignnaire concerning their role, jusgices 

, 
a 



5 

who responded from both Whitehqrse and o u t s i 6 e  communities 
- - - - 

_ I  - 

7 
s t a t e d  t h e *  j u s t i c e  of  t h e  peace -can.. be a  "paper s i g n e r w ,  a "- 

."by-law e n f o r c e r " ,  a  " p r o t e c t o r  o f  r i g h t s  of s o c i e t y  and t h e  

ac='tsed OJI an equa l  basi 'sl ' ,  a  "peacemaker", and an " impar t i ,a l  
r 

quasi-&gal person somewhat f a m i l i a r  with t h e  l e g a l  system and 
7, 

I <  very knowledgeable-with t h e  community and re-sources" .  
I ' , 

- 

-7 
These responses  seem t o  imply t h a t  t h e  j u s t i c e  of t h e  peace 

,--1 

could  be seen  h,s a  key commDnity m o d e p w h i l e  t h e  responses t o  
1 \ . J t h e  ques t ionnat reqmay r e f l e c t  t,o some degree  t h e  l e v e l  of 

*-'< 

a u t h o r i t y  t h a t  each respondent may haue a s  a j u s t i c e ,  t h e y  a l l  
'. 

* I J 
seem t o  emphasize t h a t  t h e  j.u_stice-of-.the peaGe i s  a  person who 

-4 

c o i l d - ' a s s i s t  w i t h  commuriify problems.  hi? was r e f l e c t e d  i n  s u c h  S 
s t a t e m e n t s  a s  t h e  j u s t i c e  04 t h e  peace be ing ,  " . . . a  person a b l e  

t o  r e l a t e  t o  t h e  c'orkunity and a b l e s t 0  make judgments with 

f a i r n e s s " ;  o r ,  a s  one j u s t i c e  of t h e  peace from o u t s i d e  , 

, Whitehorse s ' t a t e d i n  t h e  q u e s t i o n n a i r e :  " . . . t h e  person i n  t h e  
P 3 
P community who can emphasize t o  t h e  community t h a t  t h e r e  i s  a  .?. " 

'. 
problem i h n a  c e r t a i n  $ r e a w  . 

The. j u $ ~ c e  of t h e  peace was, t h u s ,  seen a s  someone .who m u s t  -____ 
not be i n t i m i d a t e d ,  someone who would make a  good common sense  , 

d e c i s i o n  i n  c o u r t .  A s  ano the r  j u s t i c e  of t h e  peace s t a t e d ,  t h e i r  

r o l e  was: ". . . t o  s e e  t h a t  j u s t i c e  i s  done and i s  seen t o  be done 
r 

i n  t h e  community, p l u s  t h e  r o l e  of being aware-of community 
-- I 

p r o b l e m s ~ - / F \  1 

*- \J' 

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h i s  po in t  was subs t -ant ia ted  

i n  a d i s c u s s i o n  with an ex-magis t r a t e  who was a l s o  a  lawyer i n  
, I  

1 1 3  
\ 



I- 

- - -- 
.I 

I Whitehorse. He was asked what he thought wa's important in the . 1 
/ 
I . - - - - -  

role of the justice of the peace. He felt that the u s e . ~ • ’  common 
9% 

L - 
sens(e - in decision-making was fundamental .to their role in the 

\ 

corn mu nit^.^ ? t  is also - interesting to note that the responses of 
L 

the justices to the above question indicates that the justices 

are concerned about responding to tlce needs of the community, It 

'was not indicated, however, whether thef justices felt that they , 

we&e better able to respond to the needs of the c0mmuni.t~-.than 
1 

other officials in the criminal justice'system. One could 
9 

speculate though, that because the justice of the peace was one 

of the only contacts that many individuals may have with the 
II 

criminal justice syste"m, there would be,e cert ' amouqt of , , 
i , 

2 i 

respollsibility in terms of the justige of the peace making 

decisions-with respect to the welfSare of the individual and the 

community as' a whole. ~urthermore, over half the respondents to 

the questionnaires indicated that the relationship between the 
I 

/" 
\ 

Justice of the Peace Co rt and a t  e social service agencies in 
cx 2 

t.heir communities was boor. As indicated earlier; this may be ' 

i, - 
due to 'the fact that the majority of soc?ial services are based 

-* 

in Whi txhorse. 

. The implications of thid;elationship between the justice of 

the peace and the formal criminal justice system in'terms of 
'* 

,' 
meeting the needs of the community will be,discussed later, as 

v . 
this is an important issue t~ address in terms of the role of a 

community-based justice program. , 

I-L 



The r o l e  of t j u s t i c e  o f  t h e  peace is not without i t s  

p r e s s u r e s  and l i f f  icy-. Tn h si' &jS-rirn , i n c  1 ud e d  

--- i n  t h e  & e s t i o n n a i r e ,  w i t h  r e spec t  to  C sestrces & 
t 

d i f f i c u l t i e s  a  j c s t i c e , ~ o f  t h e  peace may exper ience  i n  t h e i r  
I 
6 

work, respondents  h o t &  th$ the  fo l lowing were examples o f '  such 
% .  

"r . problems: 

t o o  much pqerworc; 
0 

2. 

1 

\ l a c k  of legal-knowledgt .  and t r a i n i n g  f o r  j u s t i c e s  of t h e  
. \  

peace ; 

t h e  lack  of under i t and ing  by t h e  accused of thk 'cour t  ' 

4 

proceedings;  and 

a l c o h o l - r e l a t e d  problems i n  

1 2  of  t h e  15 respondents  a s  

i n  t h e i r  work. 

\ t h e  community was - indicated by 

being a  broblern they  epkountered 
-'\ 

In a  follow-up d i s c u s s i o n  with j u s t i c e s  of t h e  peace i n  .. * 
terms 'of t h e  problems they  encountered,  t h e r e  were sortae.- 

i n t e r e s t i n g  findings..,Two j u s t i c e s  of t h e  peace,  who h a p p e n e p t o  - - 
2 .  ) 

be women, s t a t e d  t h a t  be ing  a female just , ice o f ,  t h e  peace prove8 

i t s  d i f f i c u l t i e s  f o r  them i n  terms of what they f e l t  was a  
5 

. ' " s e x i s t 1 '  j u s t i c e  system, in  t h a t  they . f e l t  'women were, not given 

a s  many o p p o r t . i t i e s  a s  men t o  be a c t i v e  j u s t i c e s  of the  peace. 
+ 

1 - In  a d d i t f o n , + o n e  of t h e s e  females was n a t i v e  I n d i a p ,  a n d a s h e  - -  ' 

/ 

s t a t e d  t h a t  she f e l t  t h e  p r e s s u r e  of being both n a t i v e  and a 
% .) v -  

woman. Furthermore,  oqe j u s t i c e  of t h e  peace s t a t e d  t h a t :  b 

The j u s t i c e  of t h e  peace f a c e s  a  r o l e  c o n f l i c t  i n  t h g t  
they  a r e  expected t o  be j u s t i c e s  o f  t h e  peace a l l  t h  
t ime when they  only s i r  part-time on t h e  bench. Thei 3 p u b l i c  image is  a t  s t a k e  h e r e ,  and how t o  ba lance  t h  , 
j u s t i c e  of t h e  peace r o l e  ve r sus  t h e  l a y  person r o l e  $s  
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the justices - (Ontario - Native - Counci).,on  stic ice; i 9 8 2 r .  Toda:.~, - 
-7 

- -- 

\ 

this process has been formalized to s o w  extent and recruitment 
- . - - -- - -  - 

A is 7a constant process. Just ices appear t w e  recruited in 
4 

several ways: through senidr juskices of the 'peace, whb reside 

in the communities,..by the local R.C.M.P., through a contact in 
. - 

i \ 
the criminal justice system; by a judge, by a justice of h e  

peace, through community members, and through the requeyt of- 
-\ 

' someone who is interested. . \ 

< t 

~ccbrding to the Chief Judge of the Territorial Court " \  

i 

1 -  

-" 

(1983:2)' the characteristics that are looked for when \ 

\ 6 t 

recruiting justices .of the peace mdy include the following: 
w 

~ o o d  character, a wealth of comqon sense, a 
well-establishee notion of fairness, the ability to 
focus on important .facts,. and the preckous, rare 
"capacity to impartially evaluate the merits of a problem 
-to-reach a carefully considered decision. 

It is interesting to note-that several df these qualities are 

similar to the response of the *. justices-df the peace with 

respect to their perceiyed role, specifically the notions of 

common sense and fairness in decision-making. 
\ 

* \ 

A s  it stands, an individual who i; i&&sted in being 
' *  ' ,, < 

trained a$ ah justice 5 of the peace is able 20 come forth KO the 
2" 

Judicial C o ~ ~ s i l  and express their desire to be trained. At 
\i i 

ofher ,times, they may be recommended by one bf the above noted 

s4urces of referral. As not&, the community itself oan 
I \- 

- , recommend a particitlar individual who may be a leader i n  the ,' 

'd 
\ 
\ 

cqmrnunity and who is well respected by community members. In \ 
1 "'\ 

discussions with Lwo senior justices of the peace in Whitehorse, 
\ 

I 



-- 

- V .) t- 

1-6 , one of whom is directly involved in the recruitment of new . - 
-- 1 p-pppp 

p ' justices of the peace, the issue arose that in those 
- 1  --+ 

m circumLstances where an individual is referre8 by the commmTfry L---- 

it may, bq the cdse that this individual may not necessarily be a 

suitab-le justice of the peace, iwthe eyes of t he  Judicial 

Council. There may be other individuals in the community who, 

while they have not been directly recommended by the community, 

may have qualities which are seen as important for a justice of 

the peace. F~rthermofe~since there is limited sypervision of 

their work and no evaluation of the Justice of the Peage Program 

at the present time, it becomes difficult to assess the .&kality 

of the work of the justices of the peace! 

Since 1985, each justice of., the peace received a' Letter of 

Authorization from 4zhe Chief Judge and the Judicial Council 
2 % r' 

setting out in detail the specific responsibilities that each 

justice of?'the peace is authorized to "carry out (see Appendix 
i 

B). This appointment has also been approved by the Yukon 

Territorial ~over*nment. Ac'cordinglyb, the specific , 

* 

re~wsibilities of each justice of the peace can be upgraded 
+ 

and dowlgraded in keeping with their level of training, 

experience. and skill. This syst-em of authorization, according to . ". 

the Chief Judge (19831, enables a more'exacting-application of 

the fallowing established policies. 
B 

1.  Justices of tne Peace carry out a level of responsibility 
-/ 

equal .ta their level .of training and skills. 

2. Failure to complete an annual 'three-day workshop or its 
> ". 

equivalent results in a reGction, of these levels of % 

t 

responsibilites. 
118 % 
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3. J u s t i c e s  of t h e  Peace a r e  not a u ~ h o r l z e a  t o  assume 

r e s p o n s i b i l i t i e s  t h a t  t h e  s e n i o r  foeaf justice ef the p e e  ' 

or Chief Judge f e e l  they  a r e  not capable  of assuming. 
< 

I.. ,_. . . 
4. '  No j u s t i c e  of t h e  peace is  pushed beyond the,  l e v e l  of 

r c i spons ib i l i ty  t h a t  they  f e e l  competeiSt t o  assume. 

i 

The j h s t i c e  of t h e  peace program i n  t h e  Yukon is  based on a  

t h r e e  l e v e l  system:. 1 )  a  j u s t i c e  of t h e  peace 1 ,  beidg the  
7 e 

, lowest on t h e  s c a l e  w%th l i m i t e d  powers; 2) a j u s t i ~ e  of t h e  

peace 3 is t h e  h i g h e s t  on t h e  s c a l e  with inc reased  s t a t u s ;  and 
- - 

3 )  a  j u s t i c e  of t h e  peace 2 l i e s  i n  'between. S p e c i f i c a l l y ,  a  

j u s t i c e  of t h e  pgace 1 has  t h e  a u t h o r i t y  t o  conduct such m a t t e r s  

a s  r e c e i v i n g  documents from t h e  R.C.M.P. on c e r t a i n  accuseds 

t h a t  need t o  be s igned ;  i s s u i n g  sea rch  warrants ' ,  and conducting 

wedding ceremonies.  Also ,  a '  j u s t i c e  of t h e  peace 1 can complete 

paperwork a r i s i n g  from a  c i ' rcu i t  c o u r t  v i s i t .  A j u s t i c e  of t h e  
\ i-< 

peace 2 has  t h e  a u t h o r i t y  t o  conduqt t h e  above noted 5?J 
r, 

T. .< 
proceed ings ,  and can a l s o ,  skntence 'upon a  g u i l t y  p lea  t h a t  

i n c l u d e s  a f i n e  not  e.xdeeding $500.00, t o  i n c a r c e r a t e  not i n  
, 

E 
excess  of 15 d a y s  and t o  conduct uncontes ted  b a i l  hea r ings .  In 

comparison, a  j u s t i g e  of t h e  peace 3 has t h e  power- to  conduct 

a l l  of the-above  and has a l s o  t h e  a u t h o r i t y  t o  sentence  on any 

T e r r i t o r i a l  Act ,  any summary Federa l  Act o f fence  where the  Crown 
L 4 ,  

does not  seek a  f i n e  i n  excess  of $2,000.00, o r  a j a i l  term not  

i n  e x c e s s  of t h r e e  months, such a s  impaired d r i v i n g  or  a s s a u l t ,  

and any by-law. A j u s t i c e  of t h e  peace 3 may a l s o  konduct 

c e r t a i n  family and j u v e n i l e  m a t t e r s ,  a l though  ,most of t h e s e  

m a t t e r s  a r e  deal;: w i th  by a ~ e r r i t o r i a l  Court  Judge. 
119 



Thus, different functions performed by a justice of the 
.. 

peace in the Yukon as outlined in the Justice of the Peace 

Manual ( 1983)  include t-he following: 

swearing informations; 

issuing search warfants; 
i , 

show cause hear$gs; 
//' 

taking elections byr the accused whether or not the matter is 

to be heard before a judge, with or without a jury,, or by 
f , B  

the Suprepe Court, with or without a jury; sav 

hearing'a trial for less'serious matters; 

sentencing (e.g., of guilty pis;s)* I 

i 
hearing civil matters; and 

hearing juvenile matters. . , 

. . 
Jurisdiction is the power of the justice of t'he peace to \ 

\ hear a matter or to take action with respect to matters brought 
4 

before them. The .rules of jurisdiction establish the c~nditions 

that allow the -justice oftthe peace t: act and to maintain the 

power to a&. This jurisdicti~n ,is determine by- statute and, for 
a ?  '+ 4 

every,vse, a justice of the peace must ensure that they have 

the proper jurisdiction to hear the case. For: example, there, are 

9 I 

certain offences that are not within the jurisdicti-on of the 

' justice of the peace. If a justice of the peace does not want to 

hear a certain marker, she/he may adjourn the matter to another 

i, 
justice of the peace, or ts the circuit court. This may occur if 

the accused ,is a relative or pers&nal friend. Examples are those 



cases in ~ h i c h  there is any reasoq to suspect that just-ice will -. 
not be done, if thejustice of t h e  peace-3s aware of the facts 

1X 

of the of fence, i f  the offence involves thed justice of the -- - - 

pedce ,: gr someone she/he knows, and if the matter involves a 
, 

. , complex' legal a;gument that -the justice of the peace feels ought 

to be heard by a judge. Several cases were observed in the 
r 

 usti tic@ of the 6eace Court in White orse in which the justice of 
7. 

the peace simply adjourned a matter o the ~erritoriai Court due a - 
to the legdal complexities involved. 

I 
- 

In many.communities, the justice o the peace will 'determine . i 
when and how of ten they hold c'ourt, depending on the number of 

' 
cases that they hdve. In Whitehorse, Justice of the Peace Court 

is held regularly, on Mondays a@ Thursdays, to deal with by-law 
' $ 

'rnatkers, docket court, setting of trial dates, show cause 
, . 

hearings, and other such rngtters. Sentencing of guilty pleas 
\ . I 

\ e. , 

also takes place, th=t could involve charges for impaired 

driving, bffJnces, ,assault; break and enters, and shopliitiw. 1 f 

there is an unrepresented accused*, th6 'justice. of the peace will 

either adjourn the mqtter until Legal Aid supplie; the accused 

with a lawper, if they qualified, or the matter may be adjourned, 
k 

foy a few moments so that.the sccusBd could consult with the 
EJ 

duty cohsel or a native courtworker to obtain advice. I t  is 

important to note that the Justice of the Peace Court 
* 

F 

' procoedinss in ~hitehorke are, to a large degree, form=l in 

nature and similar to the type of court proceedings one would 
a. 

witness in the Territorial Court in ~hitehors=. These ', 

proceedings, however, vary depending on the court facilities of 



the community and the legal services available. As noted, many % -1 a 

- - 

commdities do not have court facilities, court reporters ana 
- - - - - - - -  

clerks, or native Gourtworkers and legal services. - - * * Y 

While. the Justice of the Peace Court hay be held rbgularly 
, 

in Whitehorse, this is. not necessarily the case in the other< 

communities. While some =ommunities such as.Watson Lake may hold 

~ustice of the Court once weekly and ~gwson City bi-weekly, 
I 

other communities may only hold court when there is a need thus. 

- one reason •’!or the I I lowy number of acti;; justices of the peace. 

It i.s often the case that matters will be adjourned over to the 

next circuit court visit to the community. Cases mayq also be 

adjourned because the accused requestssa lawyer, who must come . 
1 

from whitehorse. The Justice of the Peace Court in communities 1 
out3ide Whitehorse may not have a court reporter, or a court 

rp' 
\ 

clerk, thus, the justice of the peace may have to keep a recocd 

the proceedings. This means that there may be an abhndance of 

paberwork for the justice of the peace to complete. - 

One of the more critical issues that was raised with respect. 
6 

to the recruitment of justices of the peace in the Yukon is the 

need to recruit more native justices of the peace. This is very , 

important due to the fact that there are a large numbe; of 

native appearing before the courts. As one justice of the 

peace nbted: 

There is a high recidivism rate, especially for natives, 
and a large number of fine defaults; with alcohol 
playing a predominant role in much of the crime. 

In addition, the researcher was told. by a native justice of the - 



peace, "There is a n0ea for inc;eased recruitment of natives to 
- - 

take care of their ownw. ,,----\ 

a 

- - - 

f 

One of the issues highlighte,d throughout the discbssion of ' 

justice of the peace recruitment and ,appointment, is !!,.hat it ' \  \, 

raises .interesting questions as to the Justice of the h .eace I 

- ,  
\ 

Program in 'the Yukon being an extension of the formal ckiminal 
e \ 

justice system. It is significant, for exgmple, that thei>, 

recruitment and appointment of justicw of, the peace do no a 
i&cessarily some from the communities, and that the powers o f L 7  

G 

jusPice of the peace are.similar to those of agents of the 
" .b 

existing criminal justice system. This raises the issue of 

whether the justices of the peace are meeting the needs of the- 

y t y  or the needs of the formal criminal justice system? I f  
1 

/a program is to be "community-basedw, it would seem tb a certain 
, . 

extent that it should be, reflective of the needs of the 

, community. On the other hand one could speculate that the 
3 ' justice of the peace by using. community members is providing a 

service to the community which would meet the criminal justice. 

needs of the community in trying to'deal with crime problems,. 

These issues will be returned to in the conclusion of this 

TYainix -. cf ~ustites -- of the Peace -- in the Yukon Territory 
t 

I .  * 

Training of the justices of the peace in the Yukon Territory 
3 

is provided through a variety of mgchanisms. There is on-the-job 

training, assistance provided by judges, training by lawyers and 



senior just ices of tJu?-deace, and conferences. These conferences , 

- /--\ -- - 1 

ar,p'usually held twice a year, lasting two or three days. The * 

/ 
/Conferences provide training for new justicesas 

/ 
i 
providing experienced justices with new legal information and ,' 

/ 

/ 
/' materials. As of 1985, one conference wss usually held 'for all 

/ 
/ the justices, another for each level of authority. Due to low 

- 

attendance, the justices of the peace 1-evels.2 and 3 may often 
I 

meet together, .e$pecially if there are several candidates within 

the group of the justices of the peace level 2, who will 

- eventually be given the status of a justice of the peace level 

3. According to a senior justice of the peace in Whitehorse, the v- 

training itself is "practicum-orientedn, ndrmally lasting 

approximately 16 hours. The 16 hour program consists of two 
__4 

houqs theory and 14 hours involve xercises s u c ~  as 

mock trials, videos and relevant 

provide the training for the larger conferences while lawyers 
A! 

will assist with the smaller groups. 

t Throughout the conferences, the justices will attend 

mini-courses on various court procedures and law-related 

matters. These may include courses on warrants, the role of the 

justice of the peace, the principles of sentencing, and the 

responsibilities of a justice of the peace in the community. 

They may also attend workshops on mediation and diversion. 

I 

Training is also provided by the judges when they are on 

circuit court visits to the various dommunities. For examble, 
I 

the practice of substituting justices the peace for coqrt 



i I clerks d,yring the c~urt~proceedings provides a mechanism, for the 
- - -- 

justices bf the peace to learn more about court,procedures, The 
-- - --- - 

judge9 are also available to provide advice to th-@ justices.of 
t 

the peace on any matters, which they may question. As notea 
e 

earlier, senior justices from whitehorse may travel to certain 
* 

communities to assist locai justiqes a• ’  the peace with questions 

or problems they may be experiencing. Such assistance could 

extended to providing f 0110;-up- training to the con•’ erences 
i 

the justices of the pea=e must attend. 

\ ,+ 

According to the justices of t h ~  peace" o respond& ;'io 

be 

that 

the 

questionnaire; there was no consistency in the-type" of training 
s. - ,  ... , 

received; nor any follow-up to'analyze if the training recceived 
# ' 

was 'suf f i;ient. A 'f orklized training program seem3 to beb 
0- 
needed, perhaps in the form of a course that would bkiaffered 

..YT -5 -- 
%, 

through the local ~oli%-~e. The *, Yukon public' Legal ,Education 

Associati2 has expressed ;onsiderable interest i n  developing 

and iqplementing such a coyrse in cooperation with thelcollege. 

A course could be use? not only for justices of the peace, but 
, 
also for training mediators, diversion committee'members, and * 

' -3- 
i 

native courtworkers. This would be an intense course, and would 
5 - 

include v&~iety of training techniques, such as role-playing, 

, workshaps, ot court, and materials .on the criminal justice 
# 

- "t 
w Z i. 

system. Tesfs could ,be -conducted that would be included to .. * / 

review the knowledge of experienced. justices of the' peace. This 
J \ 

44 - - 
in furn could provide a method of evaluation.-Th'is is badly 

4 

I- 

needed. As one senior justice of the peace noted to the P 

.a - . *  
4 li- 

researcher during a discussion on 'the issues, raised concerni'ng T - 

. > 



P . ---= & 

recruitment -- and - -- trainihg: - I  - - "It is - - very -- - hard -- N+get rid$•’ a 
* - 

\ ---- 
justice of 'the pqce' once theyoare appointed, ,some feel it is a 

i l - -  L -- - - - - -- - - 
B -"--- ./ 

position for life, an honorary positionw. 

, The amount of legal'knowledge which is included within the 
-- 

traiping of the justices of the peace seems to be a debatable 

isde. While; the one hand certain aspects of law and' 

law-related matters are importgnt for the justice of the peace 

- t o  know, there is an fair-.amount of law that a justice of the 
L 

peace wili never have to deal with in court. It mqy be both 
t 

beyond their jurisdiction and authority. Nevertheless, the lack 

of certain facts of law, or rules of evidence, may prove to be a 

hindrance. When thPJr5esearcher asked a sample of lawyers who had 
i 

matters hrought before the Justice of the Peace Court in i 

. I f 

Whitehorse, what they thought was suitable.in terms of the'legal - 
1 knowledge a justice of the peace should know, it'was indicated 

\ 
- > 

by these lawyers-that it,was very difficult to find a medium 
# 

/point as to %H mu& law the justices should bettraified t~ 
i' 

know. If the justice has, a limit& amount of legal know&edge, 

it may make it difficult for a fawyer ?to raise a particular' 

issue concerni g a fact, or rule of law. One could speculate 
i 

h, if they have too much legal knowledge, they may no 

a cornmuni ty-baked just ic; program, rather 
* 

an extension of the formal criminal. justice system. 

,, - 
What seemed to be the method uied* to cope with this=p&blem 

L 

wag the justice of the pea2=-adjourning a matter for a few 
- , 

minutes while .he/she consulted the apptdpriate reference or 



discussed the matter with a judge. ond lawyer indicatbd that to - 
assist a justice of the peace, lawyers could take the time to 

explain a certain fact of law or. to explain a particulHr concept,, 
- --. I' 

to the justice of the pea<lO~Whil;''this may be the preferred . 
< - 

method in~,Wh~Zehdf3Pwkre resou&es ^are available, it may be 
\ Y 

difficult for the justices 3 who r,gside ha- in the cqmmunities outside 
h 
-% 

Whitehoxse +here there'is a lack bf resource:. 

* The reasoning behind the lack- of legal kn&iedge tr-king :* - - /- 

for the justices of the peace seems in'part reflective of the 
.?I - 

philosophy of the program: justices o he peace should utilize 
3 

their common .sense rather than-legal knowledge-when they conduct 

court matters. A s  the Chief Judge of the Territorial Court 

(1983 :5 )  stated: "...the primary working tools of the Justice of 
R 

the Peace Court are common sense and fairness". This sentiment 

was agreed upon by those justices who responded to the 

questibnnaire. Two thirds of y the respbndents agreed with the 
-. . 

statementathat justices of:the peace should Ctilize their common 

'sense rather than legal' knowle e in their role as a justice of Yt t 

0 - 
the peace. One could speculate that this, in addition to the 

7 ,  

extensive knowledge of the community that justice of the peace- 
/ 

would have, are important qualities of the program in terms of 
- 

it' being based within 'the community and encouraging community >* 

7% 
Q 

participation. 
;. 

There are several re~ornme~hdattons to be made with respedt tq, 
a J 

the training o f  the justices 'ofi'the peace, the first of which, 

as noted earlier, is th; importance of consistency in training. 
li 



Q 

t 
P 

This would include having a required course, having lawyers as 
- - -- 

tutors, having senior justices of the peace travel to the local - - --- 

,-B* c6mmunities to provide follow-up t~aining, and methods of 
- a 

evaluation and supervision. 
I 

1 I 

-As noted, there is also a need-t7 recruit more native people 
1 

to be trained justices uf the peace:'~his would be in addition 
I 

to cross-cultural training for all jpstices of the pehcq. As 

(1984 :21)  many .of the,individuals coming before 

the Yukon are native !Indian, and there are few 
i I 

native justices of the peace propoktioqate to these numbers. ' 
, < - 

There needs to be a better understanding and awarene.ss of the 
I 

needs of the native-people, as wdll a; a full understanding of 
1 \ 

, t6e differences between the cultLres because most of the 
I 

" - 
communities in the Yukoh have n,btive and pen-native populat~ons. ' 

r I 

I 

II 
Native input is needed in / terms of any further development i 

C 

of the justice of the peace p,kogram. If there 1s ~o such input 
1 -- 

the justice of the peace prodram in the Yukon Territory may be 
i 

perceived by native members of the communities as a "white" 

communi ty-based jusiice program =that is not necessarily merti,ng 

the needs of -the native members of the community. 
/ 

T 
-r._ 

\c \ 

An impo'rtant cbrnp~n~nt of,,the training of the justices of 

the peace'is the amount of training that is provided to the 
d 

just'ces who live in communities outside Whitehorse. Rather than 
r - '  

the majority of training beigg provided in Whitehorse, it is 
? 

very important that training occur in the community where the 
t 

trainee resides. The court facilities and services available in . 



* * ,  

wh' ehorse, are very dif fgrent compared to the facilities and P 
1" - 

services available in the majority of communit i e ~ i n  +he Yukon. 
- 

- -  - 

It would seem the appropridte setting to trai'~ community 

justices of the peace:yould be in the setting where he/she would 
4 -- 

be holding court. If a program is to \be "community-bas&", it 
, . - L 

would seem appropriate that the trai%ing.be reflectiver of this. 
> # Y 

7 .  

, 

It has been suggested that the Yukon Public ~ e ~ a l  Education 
-r b 

~ssociat ion could provide with the training of 
A 

- justices who live in Whitehorse by - 
\ 

coordinating local workshops and mini-conferences for the 
t 

justice+ who reside'in the community. By uiing this methgd of .S 
? 7 

train$ng, justices would receive the type of trainin< reflective 

of the. facilities and resources that they have to work. Training 

. should be provided on a regulir basis, sk -chat t6e local 

justices of the peacey receivd -more supervision and feedback to- 

meet their individua14*trairiing requirements. t 

e I 

As noted earlier, one of the most important tinding? of this 
a .  

inquiry was tk? low number of' a c t + t F m ~ t ~ s '  o : the p e k e  who 
a 

wer'e actu.ally active in terms of conducting, cou.-t matters. This 
I 

is not due to the small number of indivi&als wht are justices 

of the peace. As previously note- recruitment justices of the '-, i t  

peace is a continuous activity. One o'f, the problems seems to be 
1 . that there are so few justices who ha e the authority and 

- - 2 
jurisdiction to deal with the various matters that come before 

their courts. 



A resolution' to this problem, which was suggested to the 
d, 

researcher, would involve a recat~~orfkation o~thehestatus of 

the justices of the. peace ac~ordin~g t6 the amount of trainkng he - 

I 

they had received. Instezd of having only three level3 of 

authority, justices: of the peace would have their authority 

increas'ec, according to the training modulks that they had 
# 

completed.'The mote modules completed, the more authority the 

just"lc'e of the-peace vould have. Such a methcd of ttaining could ' 

provide the consistency in training that is needed, and would 

enable those justices who wished, to have their authority . 
increased to be able to do so without possibly having to wait i 

.. '. 
years for the appointment. Such modules could also 6e updated 

and .revised accordingly and could be available fdr  distribution 

to those justices who reside outside whitehorse.-''. ~r 

- While the above redommendatio with g e s w  to the training -. >- a@ 

of the justices of the pe2ice may seem bureaucratic in nature, 

they. are important in terms of the need to increase the number 

of justices of the peace in the Yukon who abe active. This is-' 
- 

-- 

especially true for the communities outside Whitehorse. A 

dilemma arises, however, as to how bureaucratic such-a program 

may become in terms of the recruitment, training, and 
< 

supervision, and tfie legal ,knowledge and procedural.,knowledge 
A 

that they should have if their program is community-based+and 

responsive to the needs of the community. What may be more 

however, is the lack training 

follow-up, the lack of cross-cultural training, and the lack of 

community. input in terms of overall effectiveness of the program 



.from an operational level. If a priority of a program such as 

ther-justice of the peace program is to respond to the needs of 
-- - - - - - - - 

w 1 the community a'nd to incorporate< cotnmunityinput at the 

operation level, (hen such'recommendations doncerning 

community-based,training would seem to be necessary for the 

tontinued operation of the program. This would begin with the 

necessity of increasing the number of individuals who are active 
I * , 

as bju~ti&es=pf the peace in the communities. For at the present 1 
- . 

they seem-to be an under-utilized resource. In addition, this 
, 

would mean pro.v,iding the cdmmunity ,F justices of the peace with 
\ 

\ the resources to perform thelc duti.es, and providing 
\ 
'\ 

community members tpe opporfunity to devise their own solutions 
'\ 

to firoblems with the community such as through mediation. 
\ 

'\ 

Remuneration .- 

The remuneration received by justices of the peace in the 
'\ 

Yukon Territory varies considerably, depending both omthe 
* \ 

status and length of time as a justice of the peace. On '"' 
basis of responses "to the +questionnaire in 1984, there is a\, 

\ sitting fee for the first hour of $25.00,  and $20.00 for each 
- \ 

hqur following. An honorarium)is alqo received, this also 
L \ \\ . 

depending on the status of the -partic&& justice and this '\ + 
'\ 

3 .  '\ 

varies from $2@0.00 to $400.00.  The payment of this varies, \ 
\ 

\ 

recorded monthfy or yearly, depending on how much, court tim6 the '\,, 

justice of the peace .has. At least one third of the respondents 
% 

noted that the lack of proper. remuneration was a sou,rce of 
Pr( 

dissatisfaction to them in their role as a justice of the peace. 



G 

- f 
4 % 

d f s s a t i ~ t i o n  to tgem in tht2ir role as a justice - -  - of -- the peace. 
. i i I / - - '  \ <\ . y 

, w%bx-up discussion concerning the que& ion of 
\ 
- &--L 

/ ', , P 
P 

remuneration, a justice of the peace in Whitehorse stated that 

remuneration needed-,to be increased to make the .time1 spent by 
a m 4  

the justices, performing their duties, more worthwhile. ' 
*wS i 

This-is no doubt true with respect to the large amounts of , . i 

', ,. , -., 
papkrwork with which a bjust'ice ha's'to cope. There is some i -1 

funding available to pay for the expenses incurred by-justices 

o\ the peace when they travel to Whitehorse for training 
P 

conferences and for the senior justices of the peace who are 
A, 

involved in the training programs, but little funding seems to 

be available to assist the justices of the peace with their 

duties. 

It was also soted by this-justice of the peace that by 

having increased remuneration the justices of the peace could be 

asked to provide addaitional services. For examylc, assisting in 

mediations, recruiting new justices, and assistingiwith the 

development of training programs and le'gal education programs 

for community members..13 By having a monetary reward, it would 
- t- 

be hoped that justices of the peace would become involved in 

such initiabives rather than devoting even more volunteer hours 

of their time. 

' @ &  

It should be nbted, though, that increased remuneration may 

not increase the effectiveness of a program on the operational 

level. If the justices of the peace are to be seen as an 

extension of the formal criminil justice system then, 



remuneration is certainly an issue. If, however, the justice of 
- - - - 

the peace program is based on the premise of being < 
- 

community-based, incorporating as many community members as 

3- possible in its implementation, one has to,question the 

rationale for paying people to perform a ervice. One 

can understand the need for a monetary reward if an individual 

* - is putting-a lot of volunteer hours into their work. This is 

especially so- if there is ana ever abundance of paperwcrk. 

  ow eve?, if this position in the community becomes awcareer" in 
- 

the cfikinal justice system, then the program does, indeed, 
- 

Qecome - an extension of the criminal justice system. It would 

seem that the justice of the peace program in the Yukon 
1 

w TerriLory is moving towards this category. 

5 

Sentenc inq 

An important tunction of the role of the justice of the 
4 

peace is in the sentencing of offences. For the most part, the 

justices of the peace only sentence for guilty pleas for less 
* 

serious offences, including summary convictiorfs, territorial 

offences,'and local by-laws. Those justices of the peace who 

have such a status were outlined in ~ppendix B. The fact, 
d 

however, that a justice of the peace does have such p o e s  tends 

to impose certain challenges for individuqls who have never been " 

in such a position of dec'ision-making. 

In the Justice - of o- the Peace Manual ( 1 9 ? 3 : ~ - 2 ) . ,  the.fpllowing 
I 

factors are considered guidelines,to assist/ the justices of the 



- + * qL 

peace in responding to challenges-which are encountered in 
--- 

sentencing: common sense, equality before the law, the ability 
- - -  

to be fair, acting without hatred or prejudice, -considering all 
i 

factors and the understanding that every case is important. 
k - 

I ----A. 

Noticeably absent from this list, is any reference to any 

forh of "traditional" justice, such as 'incorporating traditional 

native values and customs in sentencihg.14 This is important to 

consider since,.as noted, there are many native people coming 

before the Justice of the Peace Courts in the Yukon. 

~ncluded within the questionnaire distributed to the 
** 

justices of th: peace, was a question directed towards the 

importance of various factors when considering a particular 
P 

disposition. The justices were requested to assign how important 

they felt particular factors were with respect to their 

sentenci g While it is important to note that the justices had L 
various levels of experience and authority as justices, several 

' 
important findings shou,ld be discussed. < .  

All the respo dents considered to be important, the age of -? the accused, prior record, seriousness of the offence, 

circumstances, deterrence of the offender and community, , 

rehabilitation, recommendations by criminal justices agents, 

such as social workers and native courtworkers, and punishment. \. 

-It was also interesting to note that the justices felt that 

consideration of the wishes of the family were also important, " 

as well as restitution to the victii. 



i . . 
One of the most interesting findings was the ;esponses?* 

- - -- -- 

concerning how important community knowledge and attitudes 
r 

- 

toward the offence were when considering a disposition: ~ e n -  

justices of the peace considered chis to be of moderate 
r- f 

importance. In response to a -questio)r concerning how important 

community input is in relation to. the decisionWs made'in the 
9 8  e 

Justice of the Peace Court, two thirds of the' respondents stated 

that it was of importance. In response to the question-how 

important is that the decisions made by the justice of the peace 
S 

reflect the concerns and feelings of the community, 13 of the 15 

respondents stated that it was of impottanck. , .-s* 4 

? m '  

The notion that knowledge of the community ,and input from 
/ 

the community assists in'sentencing cons'iderations was a160 

discussed by Bill (1984) in her analysis of the delivery of 

sehices in the Yukon. Bill (&984:3) notes: e 

In \some communities the ~ustice of the Reace Court is 
helb in higher regard than the circuit court because, of 
it'g consistency and the fact tliat the justice of the 
pea& is a member of the community. 

\ 
'5 

This couls be the result of the justicd of the peace having more 
\ 

knowledge 4 f  community values and sentiments, . f 

, 
\ 

may or may not necessarily be true in a community 
r 

* 
as large as Wvitehorse, in a community such as Watson Lake, it 

was stated by bhe probation officer that in her2 view* 
\ I *\ 

... the just ce of the peace does sentence more severely . 
than the ju e but at the same time the justice of 
peace will a tempt to rehabilitate the accused "s try to senten according to the needs of the 
This in part due to the knowledge that the 
the peace has f the community members who 
the courts. l 5  

h \ 



.. 

\ 

This probation officer felt that the justice of the peace 

sentenced severely for particular types of offences such as 

I impbired driving that occurred quite frequently in this 
k 

community. T ' 

In its study of the Justice of the Peace Program in the 
- 

Yukon, t'he Ontario Native Council'on Justice (1982)  noted that 

there were sentencing disparities be,tw;en just;ces of the peace 
& 

and judges. This was reflected in the observation that justices 

of the peace level 2 handed down toughdr sentences 'than the 

circuit court judges (Ontario Native Council on Justice, 1982) .  
i 

In an attempt to review the senten.cing by the justices,,they 

' were requested to complete a sentencing digest, recording the 

reasons why they gave out particular sentences. As of 1984, this 

had no't proven to be very successful. 
1 

One of the more interesting findings is the notion that the 

justices refbect the sentiments of the community in sentencing. 

One could speculate that community sentiments towards a 

particular of fence become somewhat difficult tb assess in rthose 

smaller communities where'the members of the community have 
d ? **";p 

pr.evious knowledge of the offender, the background of the 
9 

offence., and other'such circumstances influencing their reaction 

$0 a particular case. As one justice of the peace noted in the 

. *questionnaire: ". . . if the community per<ceives a particular 
-- 

individual as a threat to the community the justice is made . 
[ei 

aware of this sentiment". L 



It is interesting to - add that - - while on a visit to a 
-- - . 

community outside Whitehorse, the researcher had the opportunityf' 
- - -- - 

to talk to several community members who were yaiting for court - 
I - 

tohegin. Of the peopxe spoken with, over half indicated that 

they felt that the justice of the peace who presided over most 

of the matters in their community, did give out sentences 

harsher than the circuit cqurt judges. When asked why this may 

be so, there was a consensus that such offences as impaired 
- 

driving and assaults, which dccurred quite frequently in their 

community, were perceived as serious by community members, and 

more ha;sher sentences were imposed in an atempt to de 

these proble,ms. In reviewing the couqt dockets from the 

of the Peace Court in Watson Lake, it was foun*d that du 

period March73 to June 2 8 ,  1984,  stice ice of the peace .court 
+ 

" held 10 times. of allVsthe charges brought before the justice ', * 
the peace, 42 of 'the totai were. impaired driving charges, whi 

1 1  were for assault charges. , 

It is difficult to state that such responses are 

representative ofw-the whole community. However, they do raise an 
- d 

important issue. ~ h a l  is, how does the community perceives the ,, 
. .- 

just ice of the peace. For example, -is'*thh $ ~ s t  ice of the peace 

seen as a "judge". This, it seems, dependvion the siggof-the 
I 

community and the relationship that the jux~ice of the peace has 
-% 

with the community. As noted above,.the majority of respondents 

to the questionnaire noted the importance of ref-lecting the 
- - 

concerns and feelings of the community in their sentencing. The 

issue' in terms of the justice of thg peace program being a 



'commhity-based A - program, is how the justice of the peace --- 
assesses the sentiments of the community members, taking into 

- - A- -- -- 

account the various groups within the community. For example, . 
both native and non-native members of the community. 

The types of dispositions a justice of the peace may Oimpose ' 

3 

depends, to a large extent, on the availability of services in 

the community. As stated, many communities do not havee extensive 

social and alcohol services. Thus, there are few-choices for 

J 
referral. Whitehorse has an abundance of social serdces, 

alcohol and drug services, as well as legal services,,mental 

health services, and services for battered women. In her. 

observations of ,the services'available in Yukon communities, 

Bill ( 1 9 8 4 )  noted that there was a lack of social services from 

which to draw upon for sentencing alternatives, to jail. She 

noted the high recidivism rate, especially for native Indians, 

specifically for young males with alcohol playing a predominant 
- 

role in many of their crimes. There is an obvious need for the 

communities to'take on a more responsible role in providing such 

services and alternatives. Kimmerly (1'980:17) gave an example of 

such importance of community participation in sentencing. An ' 

offender was given a probation order which required him to trap 
- 

outside the Old Crow townsite. In this case; the sentence of 

*banishmentw, was arrived at: "...aft* discussion with the 
1 i 

chief and the band council*, and was agreed to by the court 



/' \ 
community members themselves codld providyalternatives for 

the justices to use. Examples might include adult diversion 
/ - - - - 

r- -- --- 
programs, or having para-legal services based in the communities 

, G 
to. assist those accuseds-who wish legal +advice rather than 1 

, -* 
- appearing be.f.org the justice .of the peace without a lawyer. I r  -- .- 

n 
* < 

addition, having public legal education programs for thedi 
a* 

I communities, that could be. provided by. the Yukon Public Legal 

. Education Asspiation, could increase the knowledge of community 
- 

members with respect to law-related rnatter$',>and could 
- - 

,+?a 

facilitate community involvement in responding to the problems 

within the community. + 

Conclusion 

-- 
1 4 

As ,the above reiults .indicatd', the Justice of the Peace 
* , 

Program in the Yukon has both advantages and disadvantages. - 
P - 

- - 
1 

Several of these are important to note in relation to the - - 
findinvgs of this study. In addition, a review of some of theL 

recommendations cited as important by justices of the peace, 
1. w 

- 
I 

with respecb to the, training, recruitment, jurisdiction.'a 
4 t 

remunerki;;8 o•’ justices of the peace now .need to be 
I 

highlighted. ---- - . 

Local input is on6 advdntage fot having a justice of the 

P p ace program. It is seen as crucial that local community 
8 

fiembers sit as justices of the ,pea== and that i they "impartw, 

community values, conherns and needs into the criminal justice 
0 

system. 0t course, as suggested by 'the researcher's findings, 
i 

139 



-/ 
* / w 

1 '  '. 
' . -  # .- J' 

the difficulty arises bs to which community group is the most 
-- - -- - pp 

outs60 )en in terms of needs and values, and how does a justice 7 - 1. - 
of $he beace "impartw some vaIues and nof otheYT-witfi~ut --- 

- - 

v 
*s 6 f -  

14 
becbmiaQ involved in q especially the program is to 

1 -  - 
be "comhunity-based". 

13 
1 

Another advantage i; the equality' in the delivery of justice 

services .(Stuart, 1.9W 1). 3his is" vital in terms of the 
, -.. /, 

co&munit ies: outside Whitehorse where the ~ustice of the Peace 
A 

Court is the only court available andcis, thus, provided with 
I 

"the task of ensuring the legal r'i'cjhts of the accused. A local 
\ (1  

justice of the peace is, supposed to ensure that there is 
-\ . . immediate access to thp court, while affqrding the protection of 

4 

?rompt court responses to the crime (~tua;t, 1983: 1 ) .  A; found, 

this may be difficult* for thpse communitied who do not have ihe 

advantages of resident lawyers and legal aid. The local justices 
I 

P 
of the peace.,may have to adjourn certain mattkrs to the next 

7 

circuit court visit so that individuals are able to receive 

services. This mayl delay case for weeks at a time. v ,  i 

I - - i \ qr  

\ 
1 

While the Justice of the Peace Court may enhance the quality 
$%i. . - , r' 

6$ , ,  the defiver* of lega? services and raeduc& the cost of the 

delivery of legal seivices by reducing the length of time that 
-. Y, + 

the circuit court spends in &he community, it is also.true that 
. D = 

communities do not h'ave native courtworkers and lawyers to 
- 

C~ 

assist defendants8 who are coming before the courtz. ~djourning - 
matters to the next circuit court visit does not n&essarily 

1 
I 

speed the response to the crime. While the use of justices of 
e. 





. - 
It is interesting to note that in follow-up discussions with 

* .  

justices of the peace concerning these saillrces-_oL _ -  -- 

, dis~atisfac~tion two justices of the peace in Whitehorse added 
'E 

that not having court duty was a source of dissatisfaction, to 
h 

the point that they no longer vanted to be justices of the , I 

peace. In a conversation with a justice of the peace from Old 
k 1 -4 

Crow, who had had limited experience o n  the bench, She stated 

that not having the authority' to deal with certainmattirs 

coming befqre the court was frustrating to her. 
I 1  

~ecommendations were suggested by the respondents which 

included the need for more consistent training, including 

training in home communities, an increase in salary, 

cdmmunication and mediation skills, territorial jurisdiction 

(e.g., increased authority to be able to deal with more serious 

-7 matters), and more native participation in terms of having more g* 
i 

native justices of the peace. 
9 

: One of the most interesting recommendations proposed was 

directed towards the recruitment of individuals to become 

justices of the peace, This particular justice felt that there 
- ... 

was a need for: "...community board approval of those recruited 

to -be $uit ices of the peace". This, in terms the justice of the 
Y 

peace Frogram being a "community-based" program, has serious 
< 

implications. It has been discussed that one of the most 

important components of a'community-based program is the need 
a 

for community involvement in the development and implementation 
, 

of the program itself. In terms of the justice of the peace 



program, this would include community justices of the'peace. , 

.*--\* -While r e c o m m ~ t ~ o r r s  of the -ccmmmity  are i m w f g m i -  in terms of _.i 

- - - - - - - - - -- - - ,  - ' 4  / 
recruiting justices of the peace in the ~u'kon, i t  i< t$i~$,&lt 

-. * 
to assess whether this is a priority in the present operation of 

& 

the program. 

a 

One of the most important lessons learned from the earlier 

discussion of the qualities of .communTt .---- 

is the need fqr community input and participation in the actual 
' 

development and implementation of such a program. In addition, 
- 

there were the i'ssues of accountabi_lity, 'autoriomy, and 
C 

relationship of the community -to the formal criminal justice 4 

t 

system, and the degree of'fo~mality of the program. After 211, 
\ 

, * 
\ 

who 4 s  the program to be accounTable? The ~ommunity or the 

criminal justice system? How autonomous is the program- to be ir. 

terms of the relationship to the formal justicq,system? Final1jrT.--, - 
- .. + 

A 
one has to ask how reflective is this program of the needs and 

values of the community members? Is there a cross-representation 
5' 

of community memMrs involved ,in the program? IS the program 

using its community members to the fullest extent? L 

k 
On the basis of this inquiry as to whethek or not the 

justice of the peace program in the Yukon Territory is a 
% 

K 

community-based justice program, it would seem that this program 

illwtrates many complexities. These include the+es&b'ility of 

a program that had the intention of being community-based 

through the inc'orporation of community input', becoming a - n ,  

1 

formalized extension,of the criminal justice syst,em or the 
C 



government in terms of the selection process of justices br the ' 

- - 

\ 
peace. 

\- 
4 - - - - - - -  - -- -- 

Rather than being an alternative to the criminal justice 
P 

system, the justice of the peace program in the Yukon could be 

viewed as an extension of the formal court system that was 

designed to improve justice delivery at the comnymity level 

incorporating community members as justices of the peace. While 
.--- - 

7 training, remuneration, authori'zation and supervision are 
, 

. r  previded, not by the community, but by the formal criminal' 
- 

* - jusfice sysrem.- 
\ 1 

The concluding chapter will discuss' the implications of , 
Z 

these findings in terms of the relative effectiveness of a 

program that is providing a service to community members, while 

incorporating community participation -in the delivery of justice 

services. It will discuss the findings regarding 'the issues 
< 

which have been raised in this thesis with respect to the 

requirements of a community~based justice program and the 
.;p. 

complexities i-nvolved in the development and irrplementation of 

. , . '  ."community-based" programs . For example, if a program is not in 
the truest sense, "community-based1! , should we preclude chat the 

program will be ineffective in terms of not providing a service 

to the community, though it is not involving community members * 3: 

in the delivery of servicei, or responding to the needs and 

problems' of the community? What if the community does not have 
9 

the leadership, dsources, or interests. in developing 
* 



I 

alternatives to the criminal justice system, but still desires t. 

-- 

an alternative to the circuit court ~ystem?~.~n'such A .  communities . 
". ,- 

the lay justice of the peace program (as an ext'ension of 'the 

formal criminal justice system) may be the typb bf prigram that 
d 

could provide the , re-quired-services, -- whi$e, at the same time, 
F 

*still being based in the community in a!; cffdrt to improve the 
d 

'local delivery of jus'tice services. This is an importa&ssue. 
. .  

, One cannot presume 'that every community has the resources and 
-- 

kommunity de've~opment capa$FJi;ies~ to be able to develop and 

implkment a community justice program. As Gerber ( 1 9 7 7 : 8 )  

. discusses, personal resources and the potential to develop are 
, . \ 

important community characteristics. It is feasible to ext k (nd- 
this .. capability to the successful development of community-bsed 

---* -- / 
justice programs. . - '3 



d 
- 

The law in early minifig camps, whereby -"jasticeW was usually 
dispenced with at the miners' meetings of complaint3 w h i ~ X ~ - ~  
were made to the local-magistrates'who were usually the 
police (Ogilvie, ,1913:261). 

\ 

r 

Several justices of the peace are always "on callw*, and are 
P 

available for signing warrants, informations, and conductkng 
wedding ceremonies. 

At no point did the researcher intend this study to be ah 
evaluation of the "successw of the Justice of the Peace 
Program of the Yukon. Rather, this study is descriptive in 
nature, providing useful ihformati~n on the complexities 
involved in the development and implementatio~ of community 
justice programs. As a. "southerner", ,the researcher did not 
feel it was her perogative to ev=aluate the program within,2 
the given time period. 

I 

It is also to be noted that the summer months in the Yukon 
\ 

is a time when indiviauals are on holidays. Thus it sas 
, difficult to 'contact many respondents. 

* '  
~usticg of the Peace Court in Whitehorse is geld regularly 
each week on Mondays and Thursdays. Justices are 'also 
available to deal wit\any unexpected matters such as 
warrants or show cause hearings. The majority of c-ourt - -4 hi 
observations tookpplace duringathe Summer of 1984, as did J. tc . 
the distribution of the questionnaire. The sum me^ 1985  wasv 
primarily devoted to exploring the various other 
community-based justice programs such as mediation and 
diversion and follow-up research on the justic'e of the peace 

4 _  program. 
\ 

Interview with Roger Kimmerly, Lawyer, presently Minister of 
Justice, Government of Yukon, 6 July, 1984.  

* 

Follow-up discussion concerning responses to the 
questionnaire with Sande Copeland who at this #time was a 
justice of the peace in Whitehorse, Yukon Territory, 15 
June, 1984. 

< 

Interview with Bill Thornson, Justice of the Peace, 
Whitehorse, Yukon, 24 J!lly, 1984.  

A sample consisted of five lawyers who had extensive 
' experience in .the Justice of the Peace Court, (Thursday, 

\ 

June 21, 1984). Thursdays in Justice of the Peace Court in 
Whitehorse were usually set aside for sentencing. 

10. Discussion with Lynn Gaudet, who at this period in time was 



a lawyer-who hdd been involved in the training of justices 
o? thepeace, an3 was cancerrml~ith needed ' ents 

t Y un-recorded date), and is now Program M a n a g e z h e  ~ u k o 6  
Public Legal $a  cation Association 'and has rec ntly been -- 

appointed as'a member of the Judicial Council November, 
1 9 8 5 ) .  i 

1 

1 1 .  Ibid. 

12. Interview with John Wright, Justice of the 
Whitehorse, Yukon, 24 July, 1984. 

+ i 
1 ' 

\ 

13. Ibid. \ 

14. For further readings on the role.of traditional justice, 
consult: Grant, Peter, "Role of Traditional Law in, 
Conbemporary Cases", Canada Le a1 Aid Bulletin, Special 
Issue, 5, 2-3. (April-July, : Jefferson, Christie. 
Conquest b Law: A ' ~ e t r a ~ a l  of Justice, (unpublishdd 
manuscript T-- ; and Graburn, Nelson, H.H. "Eskimo Law $ n  Light 
of Self and Group Interest", Law and Society, 4', 1 [~ugust 
1969) :45 .  I 

\ 
15. Interview with Sharon Caouette, Probation Officer, Watson 

Lake, Yukon, 24 July, 1984. 
\ 

16. A total of 1 1  of the 15' respondents answered 'Yes' toithe 
question of whether or not they enjoyed their role a d a  
justice of the peace in the Yukon. 
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 his need for community input and p-am-s-adaptive to t h e  

needs of the community provides a foundation for the development 
d 

- - - - - - - . 
and implementation of community-based justice programs. Through* 

a'discussion of several examples of such~programs as mediation', 

&community arbitration and divkrsion programs, it was evident 

, that the key to the development and implementatio6 of such 
\ 

\ 

7 J 

programs is community participation; and direct involvement of 
P 

\ 

community~membets in the development, operation, and 
..+ . 1 

administration of such programs. 

Reviewing examples of community-based justice programs 
\ 

assisted to identify key. policy issues to be considered in the . 
I 

developing community-based justice programs. Such issues , ', 
/ \  ', 

included.: the nged for. community parti;ipation and input in th'e 
'4 

development of a program, the need for sensitivit'y to the needs 

of-the community; the inter-face between community-based 
e 

initiatives and the existing criminal justice system; the need - .  
for 3 cross-r)epresentation o community members involved in the 

progralfi; the need .for clear1 stated goals and objectives, as 

well as the need for account ility and evaluation. TTssue 
funding; and finally, the le 1 a•’ legal information and 

I v 

education available tc community members in terms of-the 
- 

objectives and ser.vices available to thedby thtPprogram need to 
\i 
P 

+! Ii Through a presentation of the various progr ms operating in 

the Yukon Territory, specifically the Justice of the Peace 
/ 9 b  

Program, additional issues w e e  raised illustrating f urthef ' 





one; of the most -- important - - i sues raised a s  a resu1,t of the 
+ C-- - 

% - 
analysis of the Justice of the Peace Program in the Yukon 

- - -  - - 

Territory was the question of whether a program, that is an 

extension of the criminal justice system can be relatively 

effective in encourqging community participation and support in 
i ,  

the operation of the program and in meeting the needs of the. 
* 

community with respect to the deli-very of justice services. To 
* 

deal with these issues,-it was important to understand many of 

the complexities described in the previous presentation of > 

a 

various2ypes of community-based justice programs, especially 

the Justice of the Peace Program in the Yukon Territory. I t  was 

.suggested that a program can meet the needs of the community + 

'providing it has community support and involves community 
, 

members directlg. 

/' 

While ;eeping in mind these viy(;/ous issues and concerns, the 

following summary will focus on what are proposed to be various 

components of commdnity development that .. can contribute to the 

'development and implementation of community-based justice 
f 

'programs. These various components &:e important in terms of 2 
understanding 'the process of community problem ~olving~that in 

* 

turn, will affect the operat-f a justice initiative which is 
% 

based within the community. Furthermore, these components are 

important to review as a rbsult of the findings of this study 

and the issues which have been raised in terms of devebpping 
%- k 

community justice programs fbr native and northern communities 

1 specifically. 



\ 

As discussed in Chapter I ,  Edwards and Jones (1976) have 
L - -- 1 - -- -- 

p\$pok.e six components of a completed community action. While 

thkse2 iomponents may not be directly related T o  justice Fog7fiiiip 

' p e r  s e ,  a review of these various components does indicate 
q 

issues that can be seen as important, for the development 

/of community-based just ice programs. l?o4ample, the 

recognition of a need for.action is the first component cited by 

Edwards and Jones ( 1976) a s  important. 'This factor focusses on 

the need for an incentive both for the initia.tion df action and 

for the drive to carry out the particular action to completion. 

, a, This would imply that cornmunit members' participation and 

interest in the proGram would b vital for its existence and 

operation. This was seen as an-important component of all the - 
programs presented in terms of the delivery of various justice 

, 
services-. z 

C ,  

Furthermore, as noted by Edwards and Jones'(1976~, this 
* .  $ 

includes efforts made to obtain 'a convergence of inte-vest among 
, I  

participating community members who have various 

h i s s a t  isfactions and who represent different groups within the' , 

community. A clear example of this was illustrated by the 

problems involved in the delivery $of justice services to ndtive' 

and northern communities, especially with respect to native I 

-/- 

?I 

members sf the communities and the need $+or more native justices - 
1 
> 

of the peace in the Yukon in those commu'nitigs where 

predominantly native people come before the courts. 
9 
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\ 

also arise in terms of how bureaucratic k program mai become if 
Y 

b 

- - - -- I - - -  - 

it is seen as an,extengion of the formal justice system, f ~ r  
- - - -- - - - 

example tile problems that the Diversion Committee are having 
' 

with thk government-appoin.ted Diversion Council 

C 
The final component of community action which Edwards and 

Jones (1976) see as~important is the need for the 

institutionalization of the achieved goal.   his infers that the 

goal is incorporated into the "n'srmative and social structures - 

of the community" in such a 'way that the program-becomes an 
t 4 

established, regularized "permanent" feature of commuriity life 

(Edwards and Jones, 1976: 1 5 8 ) .  Such acceptance relates to the 

degree the community will participate in, and use the services 

of a program. . 

/- 
'-,AS evidenced by the examples provided, including the Yukon 

d' '1 ' ' . 
/ Justice of the Peace Program, the need for 'financial 
,' 

to .maintain the program, codunity support and 
, 

.-- ,. 8 ,- , 
i~ 

well as f=e&ack,and evaluation i? 'terms i f  the goals of the i 

. -_= 9, 

have bien recommended as important to tlie p20gr~am's . - 
' t  

' 'continued operation. The existing ~ustice of the Peace 'program 
\ 

\ 

-@e ~'ulton Territory has also indicated the problem* of - 
t 

I - 
'al,ienvting specific individuals 'f'rom working within the program, 

J C i 

sufdas the under-utilization of many justices of the peace. I f  
' I *  

/ 1 ,  a program? sets out .to >nCouraGe community \intkrest and ,' 
r ' r  

,*- -14- i 
i - i 

fyrticipatibn, and/dtres&e5 such a goal s k  within it.s mandht;, then - 

\ ,- ' 
- ia should, dy-40. As 'chief Judge Stuart . (  1983: 1 ), stated: '. * 0 

/ 
'1 

A. 

~o~un~nit~~involvement is che first .and'most effective , 

defence against crime.~'local ~us,t'ices ,of' the Peace are 
\ ' 

W L '  

\ 

. I  55 \ 7 w t  

* I 
" - i 

i 



,. + 

oftem instrumental in establishing other community 

work, Juvenile Court.Committees.... 
1 

On the basis of these various components that are needed for 

community act"ion, it would +eem thaT community interest and 

1 participatian is fundamental. gThis would be true for any type of 
I 

justice program which is to operate at the commmity level, 

whether it be a complete alternative to the formal justice 
1 

system, such in the case of me,diation, .community arbitration, 

and diversian programs, or an extension of the system such as in 
C 

C 

the case of the justice of the peace program. In order to obtain 

such community interest and participation, the roles, actual or 

potential, of community members in relation to the program and 
, . 

{ the goal; and the services it will provide, need to be clearly 

identified from the outset. Furthermore, the nature of community 

interest, concern and involvement must be'defined. Questipns 
c 

'have to be asked such as: is there a high degree of interest and 

, , will this interest carry through the initibl inception of the 
( 

program? On what basis can citizen participation be initiated, 

developed, mobilized, and utilized in relati to the goals and 
! 4 

actualdoperation of the justice program? Finally, what control 
* 
will the criminal justice system or government have over the 

administration and operation of the program? This could affect 
-A 

how'acceptable the program may be to community members and 

whether or not the community needs are being met by the ., ' 

objec ' t ives  of the This relates to the eegree of control 

and input that the community m6y have. 

+* i l l  



, 5 

With community interest- and invollement; nla jor reforms could 

be brought about in relation to the delivery of justice services , 
i 

- - -  -- 

to northern and native 'communities. Commun-ities can assist the 

justice system through community involvement in jtistice prQgrams - 
:: 

'which are based within the community. 
s ,  

2 
I - - In general, there is a need for northern and native 

communities to play a more active role in the delivery of 

justice services. The problems with the accessibility of-the I 

- --- 

circuit court that visit the communities three or four t,imes a 
- 

year and the general unavailability of resource$, \ places many B 
communities at a dysadvantaged position. 

' + /  

As this thesis has indicated, the alternative points in" the - '  

directio~ of t-he community taking on a more responsible,role to 

develop programs to meet its own criminal justiceaneeds. This 
- 

can be done iith 6r without the assistance. of thq formalY - r a  

L *  r > 

criminal justice system. Examgles such as mediation, diversion,*' * P 

I I & ' t  

community arbitration and lay justice of the peace pro~rami havet* 
1 

, 
.indicated the complexities involved in the develo~ment a,nd$'. 

< 

implementation of such programs, but more importantly they" have 

indicated that such programs are feasible, and only so i f  there 
Ct 

is community.interest and partic-ipacion, and a use of this 
I 

' interest and parkicipation to its full potential. 

At the very least, community involvement can stimulate - 
meaningful participation in criminal justice and related 

il 

community programs, and can also serve to educate the community 
*'. 

in terms of law-related matters. Examples such as the ~ u i o n  
J 
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Many 9f the issues that have been discussed in this thesis 

are important in terms of contributing to the complexities. 

involved in the development, implementation, and-operation of a 

justice program based at the community level. The +Justice of the 

Peace Program -in the Yukon provides a good example of a Grogram 
7 

which illustrating many of these issues. Such concerns as the 

incepfion of a progr$m, recruit-ing community members to 
+,+. 

. pa%ticipate, the funding of the program, training, supervision, 
/ . 

and evaluation, and the need to meet the various interests -- 

~ ~ 

'within the community were all illustrated by this program. 
6 i 

- More importantly though, the Justices of the Peace Progr~m 
\ 

indicated the impor,tance of clearly defining the relationship 

between the communitye'and the criminal justice system in te 
\ 

of .the actual operation of the program, and the extent to whichl . , 
d 

communit; members will be utilized to provide the services 

required. It may be the case that a program will suffer because 
<. 

b 

it does not receive governpent approval under which to opera 

. ]lor' appropriate funding or resources. In addition, too much 

government control such as in the case of succumbing to a 
k. 

government mandate will further affect a program's operation,, 

especially if such a mandate contradicts program objectives br 
G, 1 

phi l~sophy . 
- - -  - 

1X 

. . 
Issues such recruitment, Itraining, funding, and 

1 h. 

evaluation, may be irrelevant if community interest and 

participation is not used to the fullest extent. If a goal of a 

program is to improve the delivery of justice service at the 



t , 

locai level by incorporating and using community participation 

and interest, then it shou7adojust thafr-iling t'o do so can 

lead to the demise of a program, or at the leastiis continw- , 
L 

operation with no effective changed in terms of the deliyery of 
> ' 1 

justice services. 

How to obtain community interest and participation is'not t' 

B necessarily an easKtask. For some communities, t ere may be a 

lack of leadership, commitment,_ and general interest on the part 

\ of the commun ty members to become active in the delive~y of 
i 

justice pEograms and services. This, however, does not detract 
L 

from the importance of developin'3 such leadership, recruiting 

community interest, end educating the community as to how th.ey 

i* may become' involved. This may inevitably be the 'task of the 

formal criminal justice system. 

The point to be made, however, is that at the present time, 

northern and native communites are an under-utilized, and often 

a neglected, resource for potential justice programs and 

services. Since the evidence indicates that the present delivery 

R 
of jllstice services to northern and native communities is 

insufficient and inadequate with respect to support services and 
9 -- 

programs for botht+the justice sytem and the community to use. 
I 

The time has come for the community to take on a more 

respons.ible tole and to participate in the delivery of justices 

services to its own members. While keeping in mind all the 
4 

various policy issues and potential advantages and disadvantages 

of such programs, there is a strong argument for the increased 



use of the community a s  a source of justice delivery. To ignore 
- - - --- - - - -  

this resource is to underLestimate its potential in assisting 
- - 

& 

the justice system to bring the administration of fair and equal 

justice services t o  n&thern and native communi-ties. 
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APPENDIX A 

\ 
PART A: TRAINING AND ApOINTMWT OF JUSTICES OF THE PEACE 

\ 
=. 

I 

---,,The following statements and questions r e l a t e  t o  the  t r a i n i n g  
jur i sd ic t ion ,  and appointment of ~ u s t i c e s  of the' Peace. This 
information, and the  r e s t  f\o follow, is completely anonynoua. 
Please c i r c l e  each appropriate number; o rpomple te  eaah queation - 

with the appropria te  information. 
5 

What yearawere you appointed a s  a J u s t i c e  of t he  Peace? 
19: : : 

How were you recru i ted?  \ .  . * 

I 
II 

Who provided your t r a in ing?  - ?l 
# 

t 

\ 
What kind of t r a i n i n g  did you compvete p r i o r  t o  your 
a p p o i n t m e  a J u s t i c e  of t he  Peace? 

How s a t i s f i e d  a r e  you with t he  t r a i n i n g  you received to 
become a J u s t i c e  of the  Peace? 

% 

Completely Generally T*nerally= Completely , 
S a t i s f i e d  S a t i s f i e d  - Dissa t i s f i ed  Di s sa t i s f i ed  

1 2 3 . 4  ( 1 2  
.I 

Do you f e e l  t h a t  t he  present  t r a i n i n g  f o r  J u s t i c e s  of the  
Peace i s  sa t i s f ac to ry?  

Completely ,Generally Generally Completely 
Sat isfactor$ Sa t i s f ac to ry  Unsatisfactory U n s a t i ~ f a c t o y $ ~  , 

k 

Would you agree t h a t  i s  it important f o r  a J u s t i c e  of t he  
Peace t9 u t i l i z e  h i s h e r  common sense r a the r  than l ega l  
knowledge i n  coitrt?, 

Strongly #.Agree Mildly Mildly Disagree Strongly 
Agree Agree ~ i s a ~ r e e  Disagree 



l3e ye= && tAa& t Justice OE &he- P ~ - & o u U L w e a x  
a robe while conducting cour t?  . 

- - 

Yea N o  No Opinion % 

1 2 3 . / , . (15)  
\ 

If your answer is yes,  b r i e f l y  s t a t e  why? 

9 
As a Justice of the  Peace what renumeration do you receive? 
(Amount i n  d o l l a r s )  (17-20) , 

H o w  o f ten  do you receive t h i s  - repmera t ion?  

per case pe r  day per  month pe r  year don't  know , 

w Would you agree t h a t  a course i n  law o r  ckiminal j u s t i c e  a 

should,be a v a i l a b l e , f o r  Juq t i ce s  of t h e  Peace from a co l lege  
o r  un ivers i ty  through t h e i r  Distance Education Program? 

Strongly Agree Mildly Mildly Disagree l t r o n g l i  
Agree Agree Disagree ~ i s a ~ r e 6  

' F  

1 2 3 4 5 6 - ( 2 2 )  
k, p3 

Brief ly  s t a t e  what recommendation$ you would see  a s  \.,/-~ 
important f o r  t h e  recruitment,  t r a in ing ,  j u r i sd i c t ion ,  
and renumeration of J u s t i c e s  of t h e  Peace. 

PART B. F~&~TIONSHIP W ~ T H , T H E  ~XMUNITY AND CRIMINAL JUSTICE AGENCIES 
WIT&~N THE COMMUN~TY 

0 

, The following sec t ion  i s  concerned with t h e  r o l e  of t he  J u s t i c e  of t h e  \ 
Peac6 i n  r e l a t i o n s t o  var ious  Criminal J u s t i c e  Agents within the> 
coennurity, and with t h e  connnunity a t  large.  Please c i r c l e  eacd 
appropr i ab  nwnber when r e ~ e s t e d i  o r  complete each quest ion with 
appropria te  information. 

How important i n  community input  i n  r e l a t i o n  to  t h e  
decis ions  you make i n  t h e  courtroom? 
i i', 

VOW Moderately L& Not No 
Impo&ant ~mpor t an t  Ihportance Important Opinion 

a 

- 
1 2 3 4 5 
c 164 . 

t h e  

(25 )  



4- 
How important is it t h a t  t h e  decisions made i n  t h e  9 
courtr12Q)IL by the Jwtkcof the Peame raflact e h a c o n c e r n a  - - ' h  
and f e e l i n g s  of t h e  community? 

i 

very Moderately Ixrw Not .No '., 
i 

h p o r t a n t  Important Importance &porkant Opinion \ 

'1 

1 2  3 4 ' 5 (26 )  

Alcohol-related problems a r e  highly v i s i b l e  i n  your ~amuuni ty .  - 
3.- 

Strongly Agree Mildiy Mildly Disagree Sgrongly 
Agree Agree Disagree Disagree 

1 

Drug-related problems a r e  highly v i s i b l e  i n  your c q u n i t y .  * I 

. i 

Strongly Agree Mildly Mildly Disagree Strongly 
Agree Agree Disagree Disagree 

> 

Would you agree t h a t  a lo t  of knowkedge about t h e  
community i s  detr imental  f o r  your r o l e  a s  a J u s t i c e  of t he  
Peace ? \ 

Strongly Agree Mildly Mildly Disagree Strongly 
Agree -L Agree Disagree D i  eagroe 

1 2 3 .  4 5 6 ( ( 2 9 )  
I 

Would you agree t h a t  a l o t  of knowledge about t h e  
community is helGful f o r  your r o l e  a s  a J u s t i c e  of 
t h e  Peace? 

Strongly Agree Mildly Mildly Disagree s t rongly 
Agree Agree Disagree Disagree Disagree 

1 8 ( a )  Do you f e e l  any pressure  i n  your job a s  a J u s t i c e  of t he  
Peace from t h e  community? . 

Y e s  No No 
Opinion 

(b) If answer i= yes,  b r i e  



=(a ) kknt m X c l  yes e h a z a e k d z e  t h e  relati- befamen - - - - -- 
J u s t i c e  of t h e  Peace Court and t he  s o c i a l  s e r v i c e  
agencies i n  your cosmaunity? " 

i 
# 

VerY Poor Adequate Good VerY 
. ." Poor good 

1 2 3 4 5 (34) 

(b) Br ie f ly  s t a t e  t h e  reason f o r  your answer: 
4- . . . . Z  ',* ( 35-36 1 

20(a) How would you cha rac t e r l ze  t h e  r e l a t i onsh ip  between t h e  
po l i ce  and t h e  J u s t i c e ( s )  of t h e  Peace i n  your'  - -  ~aormunity ? 

20(b) Br i e f l y  s t a t e  t h e  reason f o r  your answer. I 

21. B r i e f l y  descr ibe  what you perceive  t o  be ' the  r o l e  of t h e  
J u s t i c e  of t h e  Peace i n  your c~lrrmunity. 

22. I n  your r o l e  a s  a J.P. y,ou may encounter a v a r i e t y  of 
problems. How much d i f f i c u l t y  do each of t h e  fol lowing . 
f a c t o r s  poee f o r  you i n  your work? (Please  c i r c l e  appropr ia te  

I * number . 
? 

tn 

Great Some ' Little No 
~ i f f r i c u l t ~  D i f f i c u l t y  D i f f i c u l t y  D i f f i c u l t y  . ' f ,  

Accuaeda' l ack  of un4er- 
s tqnding of cou r t  

\ procedures 1 2 3 4 ( 42  

The Lack of l e g a l  counsel  
I 

f o r  t h e  accused 1 

~ a $ %  of rocial ae rv i ce s  i n  
th6 coammurity t o  which you "I 
may u t i l i z e  i n  your d i s -  
wit ions  Y 

e 1 2  3 * 4 (44)  
u 



Great, s- A 

Diff icu l ty  Di f f icu l ty  Di f f icu l ty  
M n  
Dif f iaulty 

I;ack o f  an aIcohoI/drug ' 

t reatment  program i n  
connrmnity I 

The Legal Knowledge and 
t r a i n i n g  of t he  J u s t i c e  of 
t h e  Peace, 

* -  
1 

Too much 'papemwork 
r e l a t i n g  t o  t he  c o u s  1 

< .  
Lack of proper cou r t  
f a c i l i t i e s  + - 1 

Lack of language interpre ' tor 
i n  courtroom when needed 
i f  accused speaks no English 1 

b 

Pressure from family and , 
f r i e n d s  due t o  your job a s  
a J.P. 1 

Pressure from the commynity * 

due t o  your job a s  a J.P. 
> 

1 
2 

Lack of supervision and/or 
feedbaqk from a higher 
cour t  

Amount of Renumeration 
f e e  

Relationship a s  a J.P. : , 

with t h e  po l i ce  i n  your 
:+ * 

community 'i, 

Relationship with t h e  P 

s o c i a l  s e rv i ce  agencies 
i n  your community 

Other: (Specify) 

Other: (specif{) 
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- 

&. 
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r ' . '. 23. In deciding h h e t  o+Qmbse a ia&i.ul.r dj&~i&n, 
b 

what weight or i r tapce  UP& you give t o  each of he - & ,  * . f o l l a l n g  f ac to r s .  (Please ~ i r & e ' & ~ ~ r o ~ r i a t e  nF) 
L 

a No ; L i t t l e  . Moderate 1 Gqeat 
'cs a Importance Importance Importance Importance 

1 The age of t he  accused 2 - 3 4 (62) 

I 

e 

Carmmunity knowledge and 
a t t i t u d e s  towards t h e  

The p r i o r  record of t h e  
accused 

, , tlhe circumstences i n  which 
t h e  offense ))ks committed 1 2 3 4 

d 

(65 1 

The eeriousnese of t he  offense 1 - 2 .  3 . 4 (66) 

L Deterrence of . the  offender 1 2 . 3 4 (67 
C 

Deterrence of t h e  camnunity a 

from sotPmitting such 'an act: 
4 0 

1 2 3 4 (68)  

e 
b h a b i l i t a t i o n  of t h e  offender 1 

6, 
2 3- - 4 (69 

' Raconmendat.ions of t h e  +- - 
police o f f i c e r  1 2 3 4 (7e)  

Ibcommsndatione of a pre- i 

- sentence report * k1 ' 2 3 4 ( 7 % )  
C 

i 
The pcammendations of t h e  
c r q h  attorney/agent 1 2 3 4 ( 7 2  

bc-ndatione of t h e  
s o c i a l  worker 1 2 3 

t 

+camgendation- of a 
: Native Courtuorker 1 2 +.  3 

1 

Puniahmsnt of t h e  offender  1 2" 3 
1, 
I 

G i ~ t i t u t i o i  t o  t h e  victim i n  
t h e  form of money o r  



Wishes of t h e  o f f e n d e r ' s  
f ami ly  o r  guardian . 
Bnployment s i t u a t i o n  of t h e  
accused, i f  i s  employed, 
o r  is abou t o  be. f * 

Pro tec t ion  & t h e  community 
by t h e  i n c a r c  r a t i o n  of t h e  
o f fender  j 7 

The familyhame l i f e  of t h i  
off enderi teg. i f  has  c h i l d r e n )  

Other r ( spec i fy )  

Other: ( s p e c i f y )  rs + 

' < 

i 

. .  , *  ' .  . r 

* 4 

- 7 -  
- - L - 

No ' ~ i r t  le  Mode rate Great  
+-- - 

Importance IrnpoLrtance fn&kmnca ' Xmportancs 

24. How important  i s  t h e  use  of d i s c r e t i o n ,  or a c t i n g  according 
- to  your own judgement i n  your  decisionmaking a s  a J u s t i c e  

of  t h e  Peace? 

. very ~ c d e r a t h ~  Low Not -No 
Important Iinportant Importance Necessary Opinion 

1 2 3 4 5 

Do you feel  t h a t  Canrmunity J u s t i c e  Councils,  wi th  two o r  
mre J .P . ' s ;as i t t ing  a t  once a s  a t r i b u n a l ,  may be an 
a l t e r n a t i v e  f o r  a colmnunity t o  u t i l i z e  r a t h e r  than a 
s i n g l e  J. P. c o n d d t i n g  c o u r t ?  

4 (as 
(86-87) 

B r i e f l y  state t h e  reason f o r  your answer. 



n - 8 -  
, - - -  

Whdt form 'of d i spos i t ion  do you impose most 

-- 

f requent ly  a s  a 

Frequently Frequently A l l  

Coslmunity Service Orders 

R e c m n d  a Defensive ; 
Driving Course 

Rscamend an alcohol/  
Drug Treatment Program 

Recommend a Pre-Sentence ,- 

-port 

Recaamaend an education or ' 
vocational program 

Res t i tu t ion  t o  the  offender- - 

Give a warning' o r  cabt ion 
t o  the victim 

Sentence 

Pine - . .  

Banish the  offender f r a n  I 

t h e  canmunity f o r  a period 
of time 

Other (please specify)  

Other (please spec i fy)  

Other (p lease  spec i fy  

PAKT Dr. BACKGROUND INFORMATION 
- 
Plea80 roopond t o  the following quest ions  regarding demographig 5 
inforsat ion.  This information is anonymous, anci w i l l  b reported i n  
mch a manner a s  t o  preservs  t he  &nonymity of t he  ind iv idua l  + 

r8.pon&ntre Please circle t h e  aPrpropriate nqmbor, o r  f i l l  i n  t h e  -, 
anmar with the a r ~ r o p r i a t e  .>inf o r a a t i  on. 



27. I n  what year  w e r e  you born? 19: : : - 
Sex : - Male Female 

Race : - Native Caucasian Other . 
. Y 

Mari ta l  ' - 
Sta tus  : Single Married Other 

How manv chi ldren  do vou have? : : : 

How long have you l i ved  i n  t he  c~l~llllunity? (years )  r : t ( 118-119 1- 

s t a r t  a new record : 2 t ( 4 )  

Education: (paease c i r c l e  t h e  number of t h e  highest  l e v e l  
k h i e v e d )  

Same High School 1 ( 5 )  

Completed High School 2 ( 6  

High School EQuivalency C e r t i f i c a t e ,  3 ' ( 7 )  

Same Community o r  Technical College 4 ( 8  
1 

Completed Community o r  Technical 
College 

Sane University Y, L 

8 Sane University &&-Graduate Work (121 

'< 

I 

Completed Universi.. .Post-Graduate C 

Work 9 (131)' 
I 
I 

PART E: JClB SATISFACTION 

, The following quest ions  r e l a t e  t o  the  s a t i s f a c t i o n  you haw with 
your job ae a J u s t i c e  of t h e  Peace. Please b r i e f l y  answer 
each q u e s t i q ?  

5 b  

171 



Please l is t  t h e  major sources  of e a t i s f a c t i o n  you have 
experienced A n  your  #ob as a ~ u s t i c e  of t h e  Peace i n  t h e  
Yukon T e r r i t o r y .  Rank them i n  o r d e r  of importanck. 
d r ' o n e  being t h e  most impcwtant. 

Please l i n t  t h e  major sources  of d i s s a t i s f a c t i o n  you have 
experienced i n  W u r  job as a J u s t i c e  of e Peace i n  t h e  
Yukon T e r r i t o r y .  Rank them i n  o r d e r  o f  h e i r  importance 
Number one being t h e  most important .  

P 

/ 
36.JGenerally, how do you enjoy your job a s  a J u s t i c e  of t h e  

Peace i n  t h e  Yukon 

Enjoy it Enjoy 
verymuch it 

Thank you very 
ques t ionna i re .  

T e r r i t o r y ?  Do you: 

I n d i f f e r e n t  D i s l i k e  
it 

much f o r  t a k i n g  t h e  t i m e  
Your p a r t i c i p a t i o n  i s  apprec ia ted .  

rl 

  is like it 
very much .. 

5 

t o  answer t h e  



. A P P E N D I X  8 

LETTER OF  AU? ' I IORIZATIOK -- A -- 

t 

You are auth2rized a s  a ~ u s t i c e  of the  FJcace 1 by t h e  C'11if.f J~ idgc  t o  
c a w y  out  only t he  po i%c~.s  and-responsibi!Stics- mnrkcd m y  signti- 
turd  o?posite each enumernted power bclow . 
Ae,TI-!oF:IzATIoN - - -. -- - -- - -- POWERS 

-- - -- - - 1. Receive Tnforrn~tion Pur.su~int to : i & F e d ~ ~ ~ . a l  
I 

and,  Territorial  Law. 
- - - - - - - . Confirm or  cancel Appearance Not i w s ,  

Prorr.ises to Appear arid Recogriizaracws. 

----- 3 .  I s sue  o r  cancnl Surl:,nons, &':lrrant s f c ~ r  
Arrest  or Subpcwnae. 

-.--- - 4 .  Issue 2r cancel Search b ' h l ~ ~ * u n t s  p ~ ~ r > u : t n t  to 
all Fec,eral o r  'Territorial Laws. . 

5. Arraign accused persons .  - - - - - - - . -. . - 
, . 

8 
In addition sll t h e  powers of a J P 1 ,  you ar-e*uthi ,r izcd a s  o Jus t ice  
of t he  Peaze 2 ,  by the  Chief Judge ,  to ca13ry ou t  only - t11e 1)ov.c.r~ and 
responsibilities marked by my- s ig l~h l  ul:e,, op,positc r ~ r ~ c - h  c11~11-1cr;ited 
power below. . 

w 

Y O \ Y ~ R S  

Cc,nduct judicial interim release hear311gs 
except where detention is ~~~~~~~~~~ed and  the 
a c c ~ s e d  does not consent to detention. 
Sertte+nce upon a guilty plr?~ a n y  by  I , ~ w  
off< nee. 
Sel , : i~)ce upon a guilty plea any, Tcrl )rial ' l  
Act  offence exccpt w l i e r e  t h e  C t  ov:n 5 c t a l s  8 , 
fiw in t>.c.rJss of $500 or  j i i i l  c e  r,:,,i ,c ib 
e x t  c s s  of 15 d a y s .  
5, ; , : , r ) c . c .  U I ) O ~ I  1% L : ~ ~ i l t ?  p L  : , r , "  , : y 

I 



1 
., 

I 

t ~ c . b i a ~ ' ~ ~ ~ e x c  t where tllc Crown 
* .  in' .bkcr!s? of . $500 or  :&'. jhil - .. .I. 

- scrrtcmcc in e x e s  of 15 -*SY - 

- - 

I 5 .  Conduct hearings for t11e purposes of t he  
I-- 
\! 

~f childrer~ . under  the Child 
I 

, 
I of deliriqucncy , sentence 

,s , I - I \  ,- tile Crov;n i s  no t -pek ing  
make the juvenile a ward of the State. 

- STATUS - JUSTICE OF  THE PEACE 3 --- 

In adc5;ion of all the  powers of a JP1,  and all -the puii.ers autlio,rized 
in your capacity o f - a  JP2 by this  let ter ,  you are  authorized a s  a J P 3 ,  
by the Chief Judge t o  carry out - only -the powers m d  rrsponsit)~ljitiities f 
marked by my signature opposite each enumerated poL<er below. 

" 

& - C, 
/ 

i ' "O\VERS ---- 
a 

Ilear any ~t-rleiiorinl Act 01. Ry-L:iw offelice 
,where the Crown does not' see! a fine in 
excess of $2 ,000  07 a ja i l  sentence in exccss 

L 
of three months. 
Hear any s~fmmn.ry Fedcrxl Act offc-ncc wt~ere  
the  Crown does not  seek a fine in cscess of 
$2 ,000  o r  a jail sentence i n  excess of t l ~ r e e  
months. 
Ilear nny application pursucint t o  the  Child 
Welfare Act where the  -Deptirtment is not' 
seeking an order of any kind for more than 
a two month period. 
Hear civil matters pursuant to any 
Territorial Act except contested applications 
under the Rlental Health Act. , 

'Ihis Letter of Author i~~l t ion  is effective as of 
. until unless otherwise timeii3iZ6- Z-GvXeT-by-fie 

~ h i e f s u d g e  of the J u a i c e  of the Peace Court. 
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