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ABSTRACT

Federal-provincial negotiations over jurisdiction have a
direct impact on communication regulation. Similarly, decisions
within the regulatory arena play into and affect jurisdictional
disputes. The thesis examines the interplay of regulation and
federal-provincial negotiations in the field‘of communication
policy. Two case studies are used to identify the dynamics and
relationships involved: the disputes over cable regulation in
Manitoba and Saskatchewan in the years 1968 through early.1984.
Documentary research and interviews are used to develop a
chronology of the conflicts and their differing outcomes in.
Manitoba and Saskatchewan,

The federal Deparfment of Communications, the Canadian
Radio~television and Telecommunications Commission {(CRTC) and.
the two provincial governments each had different regulatory
agendas. Negotiations occurred because of overlaps and conflicts
in federal and provincial objectives and in the use of
regulatory instruments. The case study material indicates that
neither the federal nor provincial governments can be viewed as
cohesive and indivisible units in the negotiation process;
intragovernmental organization and activity precludes such an
approach. The case studies also indicate that Manitoba and
Saskatchewan entered into negotiations for different reasons;
this was a significant factor affecting the way in which

federal-provincial negotiations occurred.
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In both Manitoba and Saskatchewan, the federal regulatory
body (CRTC) was forced to make a major policy compromise on the
issue of hardware ownership as a result of federal-provincial
negotiations. The CRTC's policy that cable licensees own a
minimum portion of the external Eable distribution eguipment to
ensure licensee compliance with federal regulation is ﬁo longer
applied in Manitoba and Saskatchewan. Instead, the provincial
telephone companies own and control the entire distributibn
system. Yet even with that compromise jurisdictional conflict
remains.

The thesis argues that because negotiations centred on the
issue of hardware ownership, the CRTC's compronise addressed
only a symptom and not the cause of interjurisdictional
conflict., Basic differences in federal and provincial
perspectives of and obje;tives for communication reqgulation must
be addressed in policy-making in order to resolve any

jurisdictional conflict,
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I. INTRODUCTION

The Canadian state is organized under a federal systen
where the powers to govern are allocated between the central
government and the provinces under the British North Agggiég
Act. Despite the jurisdictional allocation of powers in the
Constitution, however, overlaps in federal and provincial
~activities are historically and presently a chafacteristic of
Canada's federal system. These overlaps in federal and
provincial policy-making activities have often caused
intergovernmental conflict as each level of government s=2ks to
achieve their respective objectives in a particular policy area.
At times the courts are used to resolve conflicts through
judicial review or interpretation of federal and prévincial
jurisdiction set out in the BNA Act. Often, however, the two
levels of government by-pass the courts and look for political
means to resolve interjurisdictional disputes, Thus,
federal-provincial negotiation over jurisdiction is used as an
alternative to judicial review. This thesis examines

federal-provincial negotiation in a specific area of

governmental activity, communication policy.



Constitutional jurisdiction over communication is not
clearly defined in the BNA Act. When the Act was drawn up in
1867, modern communications technology was not envisioned., The
Act simply states that the federal government has jurisdiction
over "telegraph lines"™ which, af the time, were the only means
to transmit signals through electronic impulse, Constiﬁutional
jurisdiction over subsequent developments in technology such as
telephone, radio, television, cable and satellite communication
are not addressed in the Act. Uncertainty regarding
constitutional jurisdiction to make policy in the area of
communication has helped to promote overlaps and conflicts in
federal and provincial activities in the area.

Since the early 1970s, federal and provincial governments
have sought political compromises to the guestion of
communication jurisdictign. Political tools such as
constitutional reform and interdelegation schemes have been
discussed, most visibly at federal-provincial conferences, as
ways to resolve interjurisdictional overlaps and conflicts in
the field of communication policy. To date, however,
federal-provincial negotiation has failed to provide an answer
to the gquestion of how powers to regulate communication should
be allocated. Overlaps in federal and provincial policy-making
in the area of communication remain. Assuming negotiation
related to communication jurisdiction will continue, it is
important to understand the process of federal-provincial

negotiation and its effects on communication regulation.



AN APPROACH

The thesis asks a particular question: what are the effects
of federal-provincial negotiatidn on communication regulation?
The approach used to ansvwer this question was formulatéd to
address what appeared to be a vacuum in Canadian public policy
literature, which has not made regulation the central quéstion
in the study of federal-provincial relations., Second, the .
approach was formulated to address the dearth of literature
considering the guestion of federal-provincial relations and
requlation simultaneously.

For instance, the subject of federal-provincial relations
has been considered extensively in Canadian public policy
literature but there has‘been a tendency to view
federal-provincial relations as a process of federalism and to
assess the process in terms of its effects upon or its
representation of Canada's institutional and political/econonmic
structure.! Other studies have addressed the federal-provincial
relations process in terms of its effects upon the overall
policy-making process of the executive bureaucratic arena in
Canada's cabinet-parliamentary system of government.? These
approaches, it seems, preclude an examination of how
federal-provincial relations affect the daily practice of

communication regulation.



The subject of regulation has also been considered
extensively in Canada during the last decade. Many or most of
the regulatory studies are reforwm oriented and contain various
assumptions about the nature and function of regulation.? This,
in turn, has produced studies wﬁich focus on the theory and
practice of the regulatory process in the interest of feform but
which make questions of jurisdiction and intergovernmental
interaction peripheral.® Moreover, there has been a tendéncy in
some regulatory literature to separate the theory and practice
of regulation as a government function from the theory and
behaviour of regulatory bodies.S Such an approach is useful for
those who wish to comment on requlation as a government
instrument common to most states. However, viewing regulation in
this fashion masks the fact that regulation, as an instrument,
may appear in many forms; Furthermore, the separation of
regulaiory theory from regulatory practice or administration may
be useful in an analytic sense if one wants to consider why
governments choose to requlate., However, in order to understand
how federal-provincial negotiation affects communication
regulation, one must relate the practice of regulation to
government choices., By asking the gquestion of how
federal-provincial negotiation has affected the day-to-day
practice of regulation, one can begin to guestion regulatory
theories and their applicability to practice,

Very few studies have been undertaken that reslate

federal-provincial relations to regulation. An exception is the



work done by Richard Schultz. But again, Schultz asks questipns
about the effects of regulation on the federal-provincial
relations process.® The approach taken in the thesis has been to
reverse this question. Schultz has avoided questions pertaining
to jurisdictional conflict betwéen governments ",..because at
the heart such questions are not guestions about the régulatory
process.”? However, the fact that these jurisdictional conflicts
exist demands the guestions of why and to what effect. Tﬁe
approach taken in the thesis addresses these questions and
suggests that regulatory guestions should be central to studies

in federal-provincial relations.

METHODOLOGY

The purpose of the fhesis is to identify the process of
federal~-provincial negotiation over communication jurisdiction,
to examine how negotiation occurs and to analyse the effects of
negotiation on communication regulation. In dealing with these
questions it was necessary to find cases where
federal-provincial negotiation over communication jurisdiction
had occurred and where the effects of negotiation could be
assessed. Case studies of disputes over cable regulation in
Hanitoba and Saskatchewan in the years 1968 through early 1984
were chosen to address these guestions. The Manitoba and

Saskatchewan cases were selected for a number of reasons.



First, the case of Manitoba provides the single example
where a province and the federal government have reached a
formalized agreement recognizing their respective boundaries for
communication jurisdiction. The agreement recognizes provincial
jurisdiction over non—programmin§ aspects of cable services and
federal jurisdiction over programming aspects. In addifion, the
Canada-Hanitoba Agreement recognizes the rights of the
provincially-owned telephone company to own the basic har&ware
through which cable services are distributed.

The Saskatchewan case was chosen because negotiation in
that province, like Manitoba, centred on the issue of cable
hardware ownership. But Saskatchewan was able to achieve ité
objective of sole ownership of the cable distribution systen
without signing an agreement with the federal government., In
both provinces, the Canaéian Radio-television and
Telecommunications Commission (the federal requlatory body)'no
longer applies its policy that cable licensees own a minimum
portion of cable distribution equipment.

Another difference was apparent in the Manitoba and
Saskatchewan cases. Manitoba gave up claim to provincial
jurisdiction over pay television in its agreement with the
federal government. By contrast, Saskatchewan laid claim to
jurisdiction by introducing a closed circuit pay television
network during the period under study.

At this point it is necessary to outline a number of

definitions that guided research in the Manitoba and



Saskatchewan case studies. First, "negotiation" in the provincsas
of Manitoba and Saskatchewan occurred, for the most part, on a
bilateral basis, Unlike negotiation on a multilateral basis at
federal-provincial conferences there was no set agenda,
time-frame or established "rulesﬁ for negotiation, Moreover,
because negotiation took place over a period of time, dther
actors in the requlatory area were apparent in the negotiation
process. For the purposes of this thesis, therefore,
Ynegotiation" can be defined as dialogue between federal and
provincial authorities intended to bring about compromise and
agreement. Negotiation also includes actions or decisions taken
at either the federal or provincial levels that.influence tﬁe
process or outcomes of federal-provincial dialogue.

The term "framework(s)" is used in the thesis to encompass
factors in the regulatot& environment that shaped federal and
provincial agendas for communication policy and/or regulatidn
and which set the context for federal-provincial negotiations.,

For the purposes of the thesis "policy" is defined as an
ongoing process of decision-making in the area of communication.
The policy process reflects past decisions in the area and the
institutional, social, economic and political environment in
which decisions are made. "Policies" that emerge from the
process may be stated or implicit.

"Regulation"” is defined broadly in the thesis as government
activity or "intervention" intended to influence development in

the area of communication. Thus, as an instrument of policy,



regulation may appear in many forms. In the thesis, regulatory
agencies, crown corporations, government-sponsored co-operatives
apd grants or subsidies are all identified as forms of
regulation. It is assumed that regulation, as government
intervention, may be introduced for social, economic and/or
political reasons. |

Finally, the term "jurisdiction" is used in two ways.
First, constitutional jurisdiction represents the formal br
legal boundaries for federal and provincial policy-making set
However, jurisdiction on a practical level means the areas in
which federal and provincial governments are actually makiné
policy or perceive a right to make policy.

The primary method of gathering data for the Manitoba and
Saskatchevan cases was d6cumentary research. Relevant governmént
documents, newspapers and archival materials were examined.
Selected interviews were conducted to obtain information
considered important but not available in the documents
examined.

Research was undertaken with two perspectives in mind:

1. To identify the methods of federal-provincial
negotiation. Why has negotiation occurred, how has it
occurred and to what factors in the environment has it
been responsive?

2. To analyse the effects of federal-provincial
negotiation., What happens when a particular mode of
negotiation is used? Can one identify patterns or
changes in patterns in communication policy and/or

regulation attributable to federal-provincial
negotiation?



In chapters two and three a chronology of the
jurisdictional conflicts and their outcomes in Manitoba and
Saskatchewan is developed. The process of federal-provincial
negotiation is identified by examining factors in the regulatory
environment which led to negotiaiions and by examining how
negotiation occurred in each province. The outcomes and
consequences of federal-provincial negotiation are then assessed
in light of post-negotiation requlatory environments in eéch
province.

Chapters four and five provide a broader analysis of the
effects of federal-provincial negotiation on cable regulation.,
Insights drawn from Canadian public policy literature are uéed
in an attempt to explain why and how federal-provincial
negotiation in Manitoba and Saskatchewan occurred and how it
affected regulation in t£e two provinces. The analysis also
provided an opportunity to compare and contrast the Manitoba and
Saskatchewan cases, The central concern in the final two
chapters 1is to assess the effects of federal-provincial
negotiation on disputes over regulatory jurisdiction.

The analysis does not c¢laim to be a comprehensive review of
the literature because certain approaches to the study of
federal-provincial relations and requlation could not be applied
to the questions addressed in the case studies., Instead, the
literature is addressed in terms of its applicability to the
Manitoba and Saskatchewan cases, to suggest what approaches

might be useful for further investigation of the effects of



federal-provincial negotiation on regulation. On occasion,
however, suggestions are offered as to why certain approaches do

not apply or why they have limited use.
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IXI. THE CANADA-MANITOBA AGREEMENT: THE EFFECTS OF

FEDERAL-PROVINCYIAL NEGOTIATION ON CABLE REGULATION IN MANITOBA

INTRODUCTION

On November 10, 1976, the federal Minister of
Communications and Manitoba?s Minister of Consunmer, Corpoféte
and Internal Services signed an agresment which "delegated”
certain aspects of regulatory authority over cable services to
the province and which recognized the Manitoba felepbone
System's policy to own the basic hardware through which cable
services are delivered. The Canada-Manitoba Agreement is the
single example in communication regulation where, through a
bilateral agreement, the federal and provincial governments
share authority. As a result, regulatory practices and
circunstances affecting those practices in the province of
Manitoba can provide interesting insights for the Canadian
regulatory arena as a whole,

While the Manitoba situation is unique, an examination of
the factors leading to the Agreement and the ensuing regulatory
results is useful in at least three respects. First, the
Agreement was the result of intergovernmental negotiation and
provides insights into the federal-provincial relations process.

Second, post-Agreement regulation in the province provides a

13



basis for a critique of divided regulatory authority. Finally,
the Agreement accepts the goal of hardware ownership for
telecommunications transmission, including cable, by the
provincially incorporated telephone company. In this sense, the
Manitoba case provides a basis for an assessment of the
implications of the much-discussed single "electronic ﬁighway"
concept where a common carrier has a monopoly of control on the
Y"highway"” hardware. At the outset it should be noted that;
whereas common carrier monopoly over cable hardware and shared
jurisdiction are often treated as separate issues, they are by
no means dissociated in the Manitoba case. As the following
overview and analysis will indicaté, the competing interesté in
the gquestion of cable regulation make the separation of the two
iésues impractical, if not impossible.

This case study exaﬁines the effects of federal-provincial
negotiation upon cable regulatioh in Manitoba. The process of
federal-provincial negotiation is identified by examining the
policy agendas of the federal Department of Communications and
the Manitoba government and the regulatory circumstances which
framed the Canada-Manitoba Agreement, Second, the conseguences
of the Agreement are assessed in light of the post-Agreement
environment which has affected the regulation of both
conventional cable television services and non-programming
services. Finally, evidence is offered to suggest that, despite
the Agreement, the jurisdictional status of cable regulation in

Manitoba continues to be gquestioned.
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ST emamim e

The notion of an integrated telecommunication system in
Manitoba has historic roots dating back to 1908 when the
province purchased the system from Bell Telephone Company of
Canada. Since that time, Manitoba governments have stated that
the basic goal in telecommunications should be the availability
of service to all citizens, regardless of their location, ai a
reasonable price.! Manitoba Telephone System (MTS) as a
provincially-owned common carrier has been viewed as the
instrument to achieve this goal.

In the late 1960s, however, the provincial telephone
company's role was challenged with the introduction of cable
television in Manitoba. The cable operators wanted to own their
own distribution cable and rent pole space from the telephone
company. The Manitoba government perceived this as a challenge
to both MTS*'s historic role as the supplier of the
telecommunications system and its future role as the provider of
new telecommunications services such as home alarm systems and
computer communications.2? The Manitoba government's incentive to
formulate a policy to protect the telephone company's role,

therefore, was fuelled by a competition of interests between HTS

15



and the early cable companies in the province, The cable
companies challenged the concept of an "electronic highway' with
a single telecommunications utility to serve Manitoba.’

Once the Manitoba government had established its policy,
MTS*s rtole was challenged from ahother source. In 1968, the
Canadian Radio and Television Commission {(CRTC) was giﬁen the
authority to license and reqgulate cable television systems in
Canada. The Commission's mandate, found in section 15 of £he
Broadcasting Act, R.S.C., 1970, ¢ B-11, is to "regulate and
supervise all aspects of the Canadian broadcasting system with a
view to implementing the broadcasting pelicy enunciated in
section 3 of this Act." Thus, operating under predeterminedr
objectives, the CRTC licenses cable companies, sets regulations
and establishes policy based on its interpretation of the
objectives. In the case Sf Manitoba, certain aspects of the
CRTC's policy and, eventually, its choice of licensees for the
province, conflicted with the government's policy. The conflict
between CRTC regulatory practices and the Manitoba government's
policy framed the terms of the Agreemeht between the province

and the federal Department of Communications.

The Structure and Regulation of MTS

When the government putchased the Bell system in 1908,
"Manitoba Government Telephones" was established as a government

department operated by a three-member commission which, subject

16



to ministerial direction, was empowered to M“operate the systen
and build and construct additions to the system.”3 The telephone

system remained a government department until 1933 when the

Manitoba Telephone Act abolished the Department of Telephones
and Telegraphs and set up a croﬁn corporation, "The Manitoba
Telephone Commission.”™ In 1962, the corporation's namevwas
officially changed to "The Manitoba Telephone Systenm" (MTS).
The MTS, as a provincial crown corporation, reports‘to the
government through the minister responsible for the Hanitoba

Telephone Act and Communications.* Under the Manitoba Telephone

Act, R.5.H., c.TU40, the telephone company is administered by a
cabinet-appointed board of between three and séven members who
are empowered to ",.,.regulate the installation and maintenance
of telephone service...."5 While there is no provision for
formal policy directives to the board, a member of the
legislature other than the Minister responsible sits on the
board.®
Until 1975, "system" was defined to mean only a telephonse

or telegraph system. HTS5's scope was broadened in 1975, however,
when "system” was redefined as:

«++3 telecommunication system and data processing system

and includes all the works owned, held or used for the

purposes thereof or in connection therewithin or with

the operation thereof;..."telecommunication” means the

transmission, emission or reception of signs, signals,

writing, images, sound or intelligence of any nature by

wire, radio, visual or other electromagnetic systemsS...”?

The MTS thus owns and operates the hardware of the

telecommunication system in the province and has a monopoly on

17



telephone services.

The MTS may also acguire, through purchase, lsase or
expropriation, any system in the province and may enter into any
contracts or agreements "...as may be necessary to exercise and
carry out the powers conferred dn the Commission (MTS)."® The

Manitoba Telephone Act also provides that the rates for

telephone services supplied by MTS must be approved by the
Manitoba Public Utilities Board (PUB).?® |

Since 1912, with the Public Utilities Act, a commission or
board has requlated certain aspects of the telephone system.190
Until 1955, the various boards and commisssions regulated MNTS
with respect to rates, services, depreciation geserves and Ead
general supervisory roles. A revision of the Manitoba Telephone
Act in 1955, however, removed the PUB's jurisdiction to regulate
the economy of the systeﬁ except with respect to rates.
ReS.M., ©. P280 is to regulate the rates of MTS with respect to
the telephone company's "public utility" services which are
defined as: "...any system, works, plant, pipe line, equipment
or service...for the transmission of telegraph or telephone

ReSSageSe..."1? The PUB's role is further defined by section 39

of the Manitoba Telephone Act which sets out factors to be

considered by the Board when fixing or approving MTS rates.

Section 107 of the Public Utilities Board Act suggests, however,

the PUB's role may be expanded by performing duties assigned to

it by order of the Lieutenant Governor in Council. The Public
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Utilities Board, which must consist of at least three members,
is appointed by cabinet and reports to the legislature through

the Minister of Consumer, Corporate and Internal Services.

Early Cable Companies

The first cable system in HManitoba was established at
Thompson in 1962 by CESM-TV.!2 In the late 1960s systems were
licensed in the city of Winnipeg and a few small communitiés. By
1974 eight systems serving seven communities had been
established,?3

In addition to the Thompson system which had 3,100
subscribers, four other small communities were licensed. Two of
these, in La Rivere and CBF Shilo, were community owned. The St,
lLazare and Pine Falls systems were local enterprises. The four
systems had a total of 777 subscribers. Two companies, Greater
Winnipeg Cablevision Ltd. and Winnipeg Videon Ltd., had received
licences to serve Winnipeg. Greater Winnipeg Cablevision was
owned by Cablecasting (Manitoba) Ltd. (49.7 per cent) and
Selkirk Holdings Ltd. (49.7 per cent) and served the west side
of the city., Winnipeg Videon, whose shareholders were Moffat
Communications Ltd. (80 per cent) and Vehicle Instruments Ltd.
{20 per cent), held the licsnce for the east side. Videon also
had a licence for the commuhity of Pinawa where, with 585
subscribers, the company had reached 100 per cent saturation. In

1974 the two Winnipeg operators served 97 per cent of all cable
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subscribers in the province.

The Manitoba Telephone System and the Winnipeg cable
operators began their relationship with contract negotiations
which took place between 1965 and 1967. On April 6, 1967,
Coaxial Cable Distribution Agreéments were signed. The
Agreements were partial lease arrangements where the céble
companies paid the cost of construction for the main cable
/distribution system and a 20 per cent fee to get MTS's signature
on the companies* design. MTS then became the owner of the main
distribution system. The cable companies lease 12 of the 20
available channels on the cable with the remaining channels
reserved for HTS use. |

The Winnipeg cable companies provide their own headends,
amplifiers and house drops but the contract stipulates that MTS
reserves the right to acéuire the amplifiers and house drops at
any time on the basis of their then depreciated value.1% The
contract gives MTS the right to enter into similar agreements
with other parties in the same area in which the cable companies
operate.!5 Finally, MTS reserves the right to supply cable
services in Winnipeg with eguipment other than the equipment
leased to the operators under the contract,1s

The leasing agreements call for a monthly basic structure
charge which is set by MTS. Article 7 of the agreement states
that:

{t]lhe Telephone System shall have the right during the
continuance of this agreement to adjust monthly rental

as necessary at intervals of twenty-four (24) months
commencing from the 8th day of May A.D., 1969,
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It is understood and agreed that the basis of any
increase or decrease in monthly rental by the Telephone
System will be increased or decreased cost of labour,
material, overhesad and other increases or decreases
referred to in the Agreement,
There is no formula which defines the means of relating
increased cost to increased rental rates. When the agreement was
signed the basic structure charge was set at 60 cents per 1700

feet of cable per month.,17?

Cable-MTS Conflict

Conflict of interest between the Winnipeg operators and MTS
became apparent in the early 1970s. On one hagd, the cable
operators began to show an interest in expanding their presence
both in the provision of cable television services and in the
provision of the cable distribution system, to areas outside
Winnipeg. On the other hand, the government and MTS moved to\
implement policies which would protect the telephone compaﬁy‘s
control of the distribution system and the provision of new
telecommunication services, Control of the Winnipeg operators?
expansion plans was an explicit cbjeciive of the government's
policy.

Two related moves by the Winnipeg operators provided the
basis of their conflict with the telephone company. First,
Winnipeg Videon replied to a CRTC call for applications for
licences to serve Brandon, Selkirk and Portage la Prairie. The‘
three cities represented the largest population centres beyond

Winnipeg and would therefore mean a significant expansion of
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Videon's presence outside Winnipeg. Second, the cable companies
applied to the CRTC in 1973 to install a remote headend at
Tolstoi to receive and transmit three US networks via microwave.
Reception of the signals at Tolstol would replace and improve
the guality of signals already feceived in the Winnipeg area.
The establishment of the Tolstoi headends was viewed févourably
by the Commission and the Manitoba government and the
application was eventually approved. However, because thé
reception of distant signals was tied to the broader gquestion of
the extension of cable television services to rural areas of
Manitoba, public hearings of the matter provided a forum for the
Winnipeg operators to express their expansion plans,.1i8

After a hearing in Vernon, B.C. in October 1573, the CRIC
deferred its decision on the application by the Winnipeg
operators to add the reﬁote headend at Tolstoi pending another
public hearing in May 1974.19 Among the issues upon which the
Commission requested views was the guestion of how the microwave
system in Manitoba should be developed to deliver programming
most effectively in the province.

In reply to the Commission?s question, Moffat
Communications, representing Winnipeg Videon and its other
Manitoba broadcasting interests, submitted a $8.6 milliion
proposal to provide the microwave system to extend service to 30
communities in the province.2° An argument was made that
broadcasting interests should own the mic;owave system for

reasons of flexibility in service, planning and development of
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the system. MTS, the submission suggested, intended to control
cable television and to restrict its flexibility and expansion -
an approach which did not reflect the Manitoba public's
interest,
Development should not be withheld because MTS wants to
take over CATV. We must have total control over the CATV
systems which regquires that we have nothing more than a
"nole attachment" agreement with the common carrier, We
can afford neither the cost or the harassment of dealing
on a lease back basis nor should the broadcasting
industry be required to subsidize telephone rates.,
Excessive charges reduce the amounts broadcasters have
available to spend on programming...{thel...microwave.
system must be adaptable to the varying needs of
extending CATV and off-air broadcasting services. This
requires broadcaster ownership of microwave
facilities,2t

While Moffat's proposal was not accepted by the CRTC, it
clearly represented a challenge to MTS's partial lease
relationship with the cable operators by suggesting the need for
pole attachment arrangements. Second, the proposal challenged
the concept of a single carrier in the province by suggesting
that a microwave system for the extension of services to rural
areas be established by broadcasters rather than by HNTS.

By 1974, Manitoba's NDP governmeﬁt had begun to reconsider
its policy on hardware ownership. While the cable operators were
arguing for a limited relationship with MTS under pole
attachment agreements, the government suggested that MTS's role
in cable development should be expanded through full lease
agreements for cable distribution. Under a full lease agreement

all of the hardware, including amplifiers and service drops,

would be supplied and owned by MTS and leased on a per
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subscriber or per channel basis to cable operators. Moreover,
based on full lease agreements with cable operators, plans were
made for the establishment of a MTS microwave network tp serve
rural communities,22

The rationales for full lease arrangements were set out in
a May 1974 discussion paper issued by the Department of Consumer
Corporate and Internal Services whose minister was responsible
for MTS5. Threats to MT5 by the cable industry in general, and
the Winnipeg cable operators in particular, were explictly.
outlined.

The paper identified the cable industry's desire to expand
its role from entertainment programming to the provision of
non-programming services.23 The source of conflict between MTS
and the cable conmpanies was identified,

The essential issue at stake in the cable
television-common carrier relations is the apparent
desire of the cable television companies to use their
monopoly position in importing American television as a
base from which to provide a whole range of broadband
services. Despite the obvious common carrier nature of
many of these potential services, the cable television
companies argue that the telephone utilities® monopoly
should be limited to the regular telephone network, with
competition allowed for all services.?2+
Aside from arguments that the cable companies should be
restricted to the "entertainment function," the paper suggested
that cable company ownership of hardware to supply the services
would result in inefficiencies. In this respect, the partial
lease arrangements with cable operators were "at best a

short-term compromise between conflicting economic interest.'"25

Full lease agreements would allow MTS to lay cable with a view
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to future telecommunication services so that the expense of a
second cable to provide the services would not be necessary.?2e

A second rationale for the full lease arrangement was that
it would allow local groups in rural comwmunities to provide
cable services,

Under a partial contract, or if a cable operator owns
his own system {under a pole attachment agreement] large
amounts of capital are required at the outset., This
requirement for a large initial capital investment could
effectively preclude entrepreneurs or community groups
in smaller communities from applying for cable
television licences, and result in the ownership of all
cable systems in the province by one or two large
Winnipeg~based organizations.27?

The reference to "large Winnipeg-based organizations™ was
apparently directed at the two Winnipeg cable companies. The
discussion paper went to great lengths to develop a prospectus
for the growth of cable television in the city of Winnipeg. An
estimation was offered that by the late 1970s, the two companies
would have paid debts, including the construction of the cable
system, and would have surplus profits of more than $1 million
per year.28 A suggestion was made that the Winnipeg operators,
anticipating eventual rate of return regulation by the CRTC,
were attempting to increase their rate base while maintaining
their profits.29

The discussion paper also suggested that if the Winnipeg
cable operators were allowed to expand into smaller communities,
especially if MTS d4id not own the cable distribution systen,

«s+[ tJhe potential would exist to establish another
common carrier in the province, which would provide

telecommunication services only in urbanized areas. This
would have a negative effect on the Manitoba Telephone
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System, by reducing the revenue which makes possible the

extension of telephone and other common carrier services

to the sparsely-settled parts of the province.39
The Manitoba government's paper thus established a position
which generally opposed the Winnipeg operators' expansion plans,
including the application of Winnipeg Videon for cable licences
to serve Brandon, Selkirk and Portage la Prairie.

One other aspect of the discussion paper is important to
note. The paper did not challenge federal Jjurisdiction over
broadcasting. A broadcasting undertaking was given a functional
rather than a technical definition. Broadcasting was identified
as a business activity licensed by the federal government, The
paper suggests that federal jurisdiction over broadcast-related
functions could be accomodated within the provincial policy if
MTS leased channels to the cable operators.

In such a case the coaxial cable could be s2en as .
analagous to a provincial road (an "electronic highway"
in this case). The federally-regulated undertaking would
then be the broadcasting receiving business. And other
traffic -- in this case functions of a common carrier --
could be carried on according to common carrier
priorities of relevance to the particular province.31
With this statement, the Manitoba government established the
position that while the broadcast functions were properly within
federal jurisdiction, the province should have control of
telecommunications services of a non-broadcast nature,32

Over the next two years, the Manitoba government and HMNTS
began to implement the policies set out in the position paper.
During 1975-76, MTS began construction of a Local Broadband

Network (LBN) based on the assumption that cable licensees in

the rural areas would enter full lease agreements with the
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telephone company.33 The first phase of the project extended to
the Brandon, Selkirk and Portage la Prairie areas, presumably
because these communities were next in line for CRTC cable

licences. Second, in 1975, the Manitoba Telephone Act was

amended to allow MTS to offer a broader range of

telecommunications services.3%

CRTC~-MTS Conflict

While the conflict of economic interest between MTS and the
Winnipeg cable companies helped to frame the Manitoba
government*s policy, CRTC activities made a federal-provincial
agreement on jurisdiction necessary if provincial policy was to
be implemented. The Commission's policies and regulations were
in conflict with the provincial government's plans for cable
television in Manitoba,

First, the Commission had established a policy which
required cable licensees to own a minimum of the headends,
amplifiers and drops of the cable distribution system to ensure
cable company compliance with federal broadcasting policies and
regulations. 35 The policy precluded a full lease agreement
betwesn MTS and the cable operators as suggested by provincial
policy, Indeed, the Commission was at odds with MTS's partial
lease agreement with the Winnipeg operators. In renewing
licences for Greater Winnipeg Cablevision and Winnipeg Videon in

August 1976, the Commission stated that any amendment, renewal,
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extension or replacement of the MTS contract wonld be subject to
the hardware ownership requi#ements and overall CRTC approval.3s

In a September 1976 discussion paper, the Manitoba
government suggested that the hardware ownership reguirement was
being imposed by the CRTC to ex§and the Commission's tegulatory
scope into non-broadcast areas. |

The CRTC is not simply attempting to preserve federal
jurisdiction over broadcasting; rather, it is attempting
to encroach on an area of provincial
jurisdiction--closed circuit transmission unrelated to
broadcasting--through the back door, without the
authority of Parliament or the Courts....By putting all
ot part of the distribution plant for cable television
in the hands of federally-regulated cable operators, the
CRTC is attempting to extend its jurisdiction to matters
which should be properly decided by the provinces,37?

The paper conceded, however, that the CRTC should be concerned

one area of closed circuit services. Pay television,
because of its potential to threaten the viability of
broadcasters through competition for programming and audiences,
8ral concern.38 This concession is important to
note becafise it came into play in the province's agreement with
the federal government.

The second challenge to provincial policy was a requlation
issued by the CRTC in 1976 which required cable operators to ask
for the Commission's approval for use of excess channel
capacity.39 MTS's 1967 contract with the Winnipeg cable
operators gave the telephone company the right to lease excess
channel capacity for telecommunication services. In the spring

of 1976, MTS exercised this right. A video channel for the

transmission of medical information was leased to the University
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of Manitoba Faculty of Medicine to 1link the Health Sciences
Centre and St. Boniface General Hospital.*? The CRTC, upon being
informed of the project, asked that approval for the service be
obtained from the Commission. MTS ignored the regquest, arguing
that the link was not a broadéasting service but a closed
circuit transmission over which the Commission had né authority.
The Manitoba government characterized the CRTC's action as a
threat to provincial authority over both closed circuif
operations and education.*t

The CRTC's decisions for the Brandon, Selkirk and Portage
la Prairie cable licences were a final blew to provincial
policy.%*2 First, the licence for Selkirk and Portage la Pfairie
was awarded to Winnipeg Videon. Second, both Videon and Grang
Valley Cable {the Brandon licensee) were asked, as a condition
of licence, to own a minimum of the headend, drops and
amplifiers of the cable systenm.

The provincial government's only recourse was an attempt to
appeal the CRTC's decision. However, normal routes of appeal,
through a petition to federal cabinet or through the federal
court, were not utilized.*3 Instead, the Manitoba government
negotiated an agreement with the Federal Minister of
Communication for shared jurisdiction. The next section
describes the circumstances that facilitated the bilateral
negotiations with the DOC which eventually led to the

Canada—-Manitoba Agreement.,
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The DOC: An Agenda for Delegation

Between 1973 and 1975, the federal Department of
Communications attempted to establish a framework for

federal-provincial co-operation in telecommunication.%* Two

e i . e S 2 s e s oo S e i S i i e | s e i e

{1973) and Communications: Some Federal Proposals (1975),

—— e e e i

suggested administrative mechanisms through which federal'and
provincial interests and objectives might be co-ordinated..
Following the release of each paper, federal-provincial
conferences of Communications Ministers were held. The content
of the position papers and the outcomes of the conferences ﬁill
be examined more closely later in the thesis.*5 An outline of
the agenda established by the DOC and provincial reaction to the
agenda is useful, houeveé, because it suggests why the DOC was
interested in entering negotiations with Manitoba for shared
jurisdiction,.

First, the DOC's two position papers offered administrative
mechanisms rather than direct transfers of jurisdiction as a
means of incorporating federal and provincial telecommunication
policy and objectives. For instance, in 1973, the federal
government suggested it was "willing” to consult with provincial
telecommunication authorities about policy and regulation of
telecommunications carriers which, in seven provinces, were
subject to provincial jurisdiction.*® In addition, "consultative

arrangements,” consisting of periodic meetings of ministers of

30



communications and continuing dialogue between the two levels of
government were offered. These consultative mechanisms were
formalized as the Committee for Communications Policy and the
Association of Communications Regulatory Bodies in the 1975
proposal.4? In 1975, an offer Haé also made to allow provincial
regulatory bodies to take part in public hearings and tb
privately discuss matters concerning broadcasting undertakings
before licensing decisions were made.*® None of the propoéals
broached the guestion of a direct transfer of powers to the
provinces. Indeed, the only instance where a proposal was made
for a change in jurisdiction was in discussions of two-tier
regqulation of telecommunication carriers.*® This suggests thét
the DOC was interested in increasing federal jurisdiction by
assuming authority over the interprovincial and international
aspects of provincially fegulated telephone companies.

The provinces on the other hand, were not interested in
administrative mechanisms and wanted recognition of jurisdiction
in the area of closed circuit operations and a direct transfer
of power in the area of cable.3° Further, they were not willing
to consent to federal encroachment on established authority of
telecommunications carriers. At the 1975 conference, the
provinces rejected the federal proposals for consultation
charging that they would set up "...a complex structure which
Will perpetuate the already confused roles and responsibilites
of both levels of government."5! Instead, the provinces

Suggested direct measures which would define areas in which each
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lével of government had jurisdiction.s?

By 1975, the provinces énd the federal government had
established contradictory stands on jurisdiction and on their
respective roles in communication regulation. The federal
government maintained that cablé television was properly under
federal jurisdiction because it was integral to the Caﬁadian
broadcasting system. However, they were willing to consult with
the provinces about the development of cable systenms. Thé
provinces claimed a constitutional right to cable jurisdiction,
They wanted effective control in the development of cable
systems, not just consultation.

It is important to note that during this ?eriod, judicial
review of jurisdiction over cable television had not addressed
the gquestion of closed circuit operations. Moreover, the
guestion of the CRTC's authority to regulate cable television
had not been addressed at the Supreme Court level. puring the
period of multilateral federal-provincial negotiations, the
federal government was apparently basing the CRTC's jurisdiction
over cable television on the B.C. Court of Appeal's 1965
decision which established that the federal government had
constitutional jurisdiction over cable distribution systens
which used broadcast signals.>3 The provinces, on the other
hand, supported Quebec's challenge to federal jurisdiction
which, during this period, was being considered in the courts.s*
While both the federal and provincial ministers suggested they

would prefer political rather than legal solutions to
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jurisdictional conflict, the courts framed their respective
positions in negotiations. Following the 1975 Federal-Provincial
Conference of Communications multilateral negotiations broke
down. One might suggest that the two levels of government were
awaiting the court's decision oﬁ Quebec?s challenge before
compromising their positions. |

While multilateral negotiations broke down, bilateral
negotiations between the Minister of Communications and |
provincial governments continued. In this respect, it is
important to review two of the DOC's administrative proposals
which came into play in the negotiations. One was that new
telecommunications legislation would be introduced in whichvthe
federal minister would be given the power to give binding policy

directives to the CRTC.55 Under the Broadcasting Act, the

federal HMinister of Commﬁnications is given the authority to éet
aside CRTC licensing decisions for the Commission to review,sé
However, there are no formal mechanisms through which the
Minister can direct the Commission on policy matters. Second,
the 1975 position paper indicated that the federal government
would consider Yany practicable arrangements that the Provinces
might suggest in order to give them a greater share in the
process of licensing and regulating broadcast receiving
undertakings.”S? The government would also discuss arrangements
for common use of coaxial cable and other facilities "so as to
ensure the orderly and economical development of broadband cable

systems throughout Canada." 58 Thus, while the DOC was unwilling
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to discuss a direct transfer of regulatory authority to a
province, a suggestion was made that provincial input in
regulation might be accommodated through administrative means.

With multilateral negotiations at an impasse,
Communications Minister Jeanne Sauve embarked on a course of
bilateral negotiations with the provinces on the subject of
shared jurisdiction through administrative means. While
rejecting the idea of a "massive transfer of power to all the
provinces”™ which would treat conventional cable TV systems and
broadcasting systems as separate entities, Sauve repeated the
policy paper's proposal for a "practicable arrangement" to share
in cable licensing authority so long as a province agreed to
certain conditions pertaining to federal control over
broadcasting.

The provinces have rejected, somewhat too hastily in my

opinion, what they have called a mere consultative power

without any real possibility of asserting their

priorities, particularly their cultural priorities.

There has been no attempt to negotiate concrete

agreements to see just how far the federal government is

prepared to go in its offers. Perhaps it is time to do

S0.59

Following this March 1976 speech, Sauve began a tour of the

provinces for discussions with provincial communications
ministers. While the tour was unsuccessful in the other nine
provinces, Sauve and Manitoba's Minister of Consumer, Corporate
and Internal Services, Rene Toupin, negotiated an arrangement
which became the Canada-Manitoba Agreement. The Agreement served

the DOC by offering an example of administrative means to the

accommodation of federal and provincial objectives. In
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Manitoba's case, the agreement offered a means through which
provincial policy could be implemented despite conflicting CRTC

policy.

The Canada—-Manitoba Agreement recognizes a federal concern
about control over the broadcasting system. The Agreement gives
exclusive federal authority to license, regulate and supervise
all programming services regardless of the method of
distribution. "Programming"* or “programming'service" is defined
in the Agreement as:

essaldio and/or visual matter...wvhere such matter is
directed to the public by means of telecommunication
facilities and where such matter is designed to inform,
enlighten, or entertain, or is similar in nature,
character or substance to matter normally provided by
television or radio broadcasting and may reasonably be
expected to have an impact on the achievemsnt of the
Canadian broadcasting system. For greater clarity and
without limiting the generality of the foregoing,
programming services include broadcast programming, pay
television programming, local or community programming,
but do not include point to point services,
teleconferencing or teleshopping services.s?
Under the terms of the Agreement, therefore, the CRTC maintained
its authority to regulate programming aspects of cable
television undertakings in the province., Closed circuit
operations, other than pay television, were allotted to the
province.

The Canada-Manitoba Agreement recognizes provincial

responsibility for the regulation and supervision of common
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carrier services provided through MTS.®! Most importantly, the
Agreement permits MTS to own the basic hardware for cable
distribution, including amplifiers and cable house drops in the
systenm,

For the purpose of providing authorized programming

services to the public, a broadcasting receiving

undertaking may lease from the Agency [MTS] all

necessary facilities and apparatus excluding signal

modification and studio eguipment, channel modulators

and the antenna and headend of a broadcasting receiving

undertaking, the terms and conditions under which the

Agency provides such facilities and apparatus being

agreed between the Agency and the undertaking in

accordance with applicable statutory provisions.®2
Despite CRTC policy on hardware ownership, therefore, the
Agreement satisfied the government policy of full lease
agreements between HMTS and cable licensees.

The Canada-Manitoba Agreement is an administrative document

in the sense that constitutional jurisdiction as set out in the

i — o

"interdelegation" approach is employed as a means of assigning
regulatory authority to the province. Interdelegation has been
defined as "the giving over of administrative responsibility by
means of bilateral agreements between the federal and individual
provincial governments."%3 The reason for this approach is that
according to judicial precedent the direct transfer of
administrative powers is unconstitutional because such a
transfer would make one level of goverament subordinate to ths
other. However, either level of government may delegate its
power to a subordinate board of the other government.®4% The

Agreement therefore states that:
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[i]n the event of a dispute as to terms, conditions or
rates affecting the use of facilities and apparatus of
the Agency for the purpose of providing authorized
programming services, the province undertakes to take
the necessary measures to ensure that such dispute will
be adjudicated by its competent regulatory authority in
order to ensure that such terms, conditions or rates are
just, reasonable, and in the public interest,ss

The Public Utilities Board was authorized under section 107 of

the Public Utilities Board Act to bescome the adjudicatory

authority under the Agreement, On March 18, 1978,
Oorder-in-Council 223/78 was the first direction from the
provincial government under section 107 for the PUB's
adjudication,.s®

While the clauses noted abové are most significant in an
analysis of the regulatory structure for cable services in
Manitoba, a few others should be mentioned. It was also agreed
that only federally-licensed cable companies could lease MTS
eguipment for programminé services. The federally-regulated
programming would have priority over non-programming services on
the provincially-owned distribution system. Finally, technical
standards would remain a federal responsibility.

In theory, then, the Canada-Manitoba Agreement gives the
CRTC the mandate to regulate the programming aspects of cable,
the MTS ownership rights for facilities through which all cable
services are delivered and the PUB authority to adjudicate
disputes that arise between cable companies and MTS over rates
charged to use the facilities. Finally, the provincial
government regulates non-programmhing aspects of cable services,

although there is no indication how that regulation will be

37




implemented,

While the Agreement and the statutory provision would seen
to make the regulatory framework quite clear, an overview of
events and regulatory circumstance following the Agreement show
that there are many problens inhérent in the arrangement.

At the outset, it should be mentioned that the Agréement
was negotiated with the federal DOC's proposal for new
telecommunications legislation in mind. According to a fofmer
Manitoba official who took part in the negotiations, the new
legislation was essential for the Agreement to work. The

legislation was introduced on March 22, 1977 as Bill C-43, An
t

b

respecting telecommunications in Canada.®? In teras of

offering provincial participation in telecommunications, the
proposed legislation expanded on the proposals set out in the
DOC's second position pa§er. The Act would allow provinces to
nominate part-time members to the CRTC although cabinet apprbval
was necessary. More importantly, the "practicable arrangements"
for provincial input in regulation and licensing of broadcasting
undertaking was incorporated in the legislation.

The new Telecommunications Act would allow the federal

government to delegate to a provincial agency, by agreement,
certain regulatory responsibilities. The importance of this
provision was that the DOC possessed authority under the
Department of Communications Act to enter into agreements with

the government of any province or their agencies respecting the

carrying out of programs for which the Minister of
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Communications was responsible.®8 However, there are no
provisions to make the agreements binding on the CRTC.

Second, the proposed telecommunications legislation would
give cabinet the power to issue binding directions to the CRTC
"respecting the implementation éf telecommunications policy in
Canada."®® This provision would allow the federal govefnment to
engage in delegation agreements with the provinces without the
interference of conflicting CRTC policy.

The telecommunications bill did not become law, Indeed, new
telecommunication legislation, in its latest form, was tabled in
February 1984.7% The problems created by the failure of the DOC
to get the new legislation on the books becomes apparent inrthe

next section.
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i. Rural Cable Television Services

On the same day the Canada-Manitoba Agreement was signed, a
federal Order-in-Council was issued which set aside licences
awarded by the CRTC for cable services to Portage la Prairie,
Selkirk and Brandon.?! The licences, discussed previously, had
been approved two months prior to the Agreement and contained
the CRTC condition that the cable companies own a portion of the

distribution hardware.?72 This was the first time a CRTC cable
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decision had been cancelled by the federal Cabinet under section
Sauve said:

[ the Order-in-Council] was the only means available to

allow the CRTC to start afresh and ensure the

introduction of cable television into these communities

taking into account the new federal-provincial

agreement,73
Commenting on the situation, the CRTC noted that "[t jhis
Agreement.,..embodied an approach to ownership of cable
facilities which differs from Commission policy” and stated that
it was neither party to, nor bound by, the Agreement.?* The CRTC
explained that it had always been a condition of licence that a
cable operator own a minimum of the headends, amplifiers and
drops of the cable distribution system to ensure compliance with
federal broadcasting legislation and regulations and to
guarantee subscriber service by the licensee,?5

The Commission is not entitled to discharge its

statutory responsibility in a permissive or selective

WaY.s».The Commission cannot subject its authority to

limitations imposed from any other source unless in

conformity with the Broadcasting Act. It is not free to

accept a cable television operator's arqument of being

frustrated from complying with Commission regulatory

policy or regulations because of conditions imposed by

other municipal, provincial or federal authority.7#®

In June 1977, the CRTC held a hearing for licences for
rural communities in Manitoba, including Brandon, Selkirk and
Portage la Prairie., Representatives from the Canadian Cable
Television Association intervened on the question of hardware

ownership. The opinion was offered that Manitoba's bid for sole

cable hardware ownership was motivated by interest in revenue
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potential and to "...effect the maximum possible control of
communication services."77 Fears that control of the
distribution hardware might lead to a provincial takeover of
cable TV were also expressed.?® The cable companies argued that
ownership of cable house drops Qas essential to the provision of
proper service to subscribers, that rental fees to comﬁon
carriers such as MTS were being used to subsidize telephone
rates and that further encroachments by telephone companies
could destroy or fragment the Canadian broadcasting systen.

In rebuttal MTS officials argued that provincial ownership
of most aspects of the cable system was both logical and in the
public interest. They rejected claims that control of the médium
naturally implied control of the message and, finally, they
promised to give priority to distribution of programming
licensed by the CRTC.7°-

The CRTC issued its decision to license 29 Manitoba
communities in August 1977.89 The Commission stated that it
considered cable licensees should be afforded a range of options
from minimum (i.e. under CRTC policy) to total plant ownership
in order to exercise effective control of an undertaking so they
could meet regulatory obligations.®! However, "[1i]n view of the
relative lack of cable television outside the principal urban
areas of Manitoba and the Commission's desire to avoid having
potential viewers penalized by further undue delays, the normal
minimum plant ownership policy in the special circumstances of

Manitoba® would be modified.,
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Although the Commission decided the MTS could own the
amplifiers (a deviation from past CRTC policy), it insisted that
cable licensees provide, install and maintain the service drops
through which the TV signal is delivered from the main cable to
subscriber homes.

It has been the Commission's experience that the inside
wiring is an integral part and a natural extension of
the service drop. The logical division between the
facilities required for the general telecommunication:
purposes of the common carrier and the cable television
licensee, would seem to be at the distribution line
tap-off for the subscriber drop, the point at which
conmmon service is diverted for exclusive benefit of the
individual cable subscriber.B’?
In exchange for cable company ownership of service drops,
including the inside wiring, the Commission made a provision for
MTS to apply to the CRTC for permission to utilize that portion
of the egquipment.

The decision noted that the cable companies were still
accountable to the CRTC for rates charged to subscribers but
recognized the PUB's role, through Order-in-Council, to
adjudicate rates charged by MTS for the use of its hardware
facilities.

A further point in the decision is important. In order to
make extension of cable services to rural communities
economically feasible, the Commission suggested licensees share
in the ownership of the distant headend at Tolstoi and share in
costs for distribution of the signals to the various licensed

systems. In order to facilitate these cost-sharing agreements,

the Commission asked that a consortium of cable licensees in the
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province of Manitoba be established.

It is also impertant to note that neither of the two
companies licensed originally by the CRTC for Brandon, Portage
la Prairie and Selkirk received licences. The Brandon licence
was awarded to Westman Media Co-éperative, the Portage 1la
Prairie licence to Portage Community Cablevision Ltd. ahd the
Selkirk licence to Interlake Cable TV Ltd.

The CRTC's August 1977 decision had two implicationsvfor
the extension of services to rural communities in Manitoba. The
first implication was that rural services were delayed as the
consortium, known as the Association of Manitoba Cable Operators
(ACOM), attempted to come to a cost-sharing agreement amongr
themselves for the distant headend and with MTS for the
distribution leasing costs, Second, in requiring that the cable
companies provide subscriber service drops, the CRTC repudiateﬁ
the terms of the Canada-MHanitoba Agreement. MTS reacted by
refusing to lease any egquipment to the cable operators under
those terms,.83

Cost-sharing formulas to enable cable distribution to areas
where subscriber population would make distribution by
individual companies =2conomically unfeasible were introduced by‘
the CRTC in 1973 for certain cable operators in Nova Scotia and
New Brunswick.84 At the time of the decision to licence rural
communities in Manitoba the distant headend at Tolstol was
jointly owned by Winnipeg Cablevision and Winnipeg Videon. The

CRTC had anticipated the use of the headend for intra- and

43



inter-provincial licensing so in granting the Winnipeg companies
the right to install and operate the headend the Commission made
it a condition of licence that:

.ssthe licensees must enter into a mutual agreement to

operate and share in the ownership and control of the

distant headend which must also provide an opportunity

on an equitable basis for future and existing licensees

wishing to make use of the distant headend.®8s
Also, if it were deemed necessary in the future to make
technical improvements to the headend in order to providé
signals to locations beyond Winnipeg, the Winnipeg operators
would be required to make those improvements. The cost of the
improvement would then be calculated into the cost-sharing
agreements with the other licensees., Thus, the Winnipeg cabie
companies became involved in ACOM and their somewhat uneasy
relationship with MTS permeated the negotiations to facilitate
cable distribution to ruéal areas.

The MTS began looking into the feasibility of rural
distribution of cable in 1972.86 By 1976, the telephone company
had begun construction of a Broadband Network to Brandon,
Portage la Praire and Selkirk and had plans to extend services
to 29 Manitoba communities.37 The Winnipeg cable operators
opposed the idea of supplying signals to the rural communities
through coaxial cable, arguing first that satellite distribution
would be less costly, and eventually arguing that microwave
would be most efficient,.8®

In the midst of negotiations for cost-sharing, it was

discovered that MTS had signed a "secret pact"™ with three of the
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ACOM menmbers, The contracts, revealed at a MTS telephone rate
hearing in August 1978, provided that the telephone system would
deliver authorized signals to Selkirk, Carberry, Brandon and
Portage la Prairie on an interim basis for a maximum two year
period pending conclusion of the‘Tolstoi ownership agreement, In
exchange, the three companies would allow MTS to own ali the
external cable hardware, including service drops.®9 Later that
month, the three cable companies (Westman Media CooperatiQe
Ltd., Portage Community Cable and Interlake Cable TV Ltd.).
applied to the CRTC for amendments to their 1977 licences to
allow HTS ownership of the outside portion of the service drops
and to give the cable companies temporary relief from the
requirement to share in the ownership of the Tolstoi headend.

In a September 1978 decision, the CRTC permitted interinm
relief from distant headénd ownership, allowing the reception‘bf
authorized non-Canadian programming signals via HMTS facilities,
pending joint ownership arrangements.®® The Commission, with
heavy emphasis on the delay of services to the communities, also
agreed to amend the licences to allow MTS ownership of the
outside portion of the service drops. The CRTC noted, however,
that:

«ses[ t Jhis decision addresses the applications at hand to
licenced areas of Brandon, Selkirk and Portage 1la
Prairie. The decision should not be interpreted as a
change in Commission policy and it is not intended to
apply or serve as precedent for any other area in
Manitoba or elsewhere, 9t

The day following the decision (September 28, 1978) cable

television was available in the three areas.?2
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Stiil at issue was the agreement to share MTS costs for
providing links to the communities and the cost-sharing
agreement for ownership of the Tolstoi headend. In the spring of
1979, ACONM applied to the Public Utilities Board under
Order-in-Council B41/78 for adjuaication of the dispute with NTS
over rates charged to ACOM for use of MTS facilities fof rural
distribution. This was the second Order-in-Council issued to the
PUB under the terms of the Canada-Manitoba Agreement and £he
application by ACOM was the first received under the new
order,®3 The PUB, therefore, had to define its adjudicatory
boundaries, The Board ruled that:

«esits terms of reference as handed down empowered it to
consider alternative concepts of rate structures as well
as different numerical levels of rate. Furthermore, the
Board found that the Order-in-Council permitted
adjudication only with respect to matters relating to
facilities made available to ACOHM bY HTSesas®*
In other words, although the Winnipeg operators supplied
evidence at the hearing to show cost for providing services
through microwave would be more efficient, the Board did not
feel it was within its jurisdiction to consider the evidence., In
this sense, then, the Winnipeg operators were compelled to
accept the telephone system's distribution plans despite the
final cost to then.

On April 10,1980, after a threé—year impasse, PUB ordered
ACOM to pay $7.4%21 million of the total capital cost for the
distribution system. MTS was directed to provide the service on

a flat rate basis plus 17 per cent of annual costs. Finally, the

rates were to be reviewed by the PUB within three years of the
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system service availability to ACOM when the rates for the first
three years would be calculated on the pro-rated allocated costs
of the system constructed each year.?5 The rates established by
MTS to be charged to ACOM were to be effective when existing
contracts with MTS expired or on‘a mutually agreed date,9®

Some aspécts of the regulatory situation in Hanitdba as it
affects the extension of service to rural communities remain
unsettled., Although the Commisssion stated that the Brandén,
Selkirk and Portage la Prairie licences were amended as an.
exception to the CRTC's policy and should not be interpreted as
precedent, other Manitoba cable companies have been licenced
under the same condition.®7 MTS is still constructing
distribution facilities in rural areas, however, so more debate
on the guestion of MTS owﬂership of service drops and amplifiers
may arise once other com&unities are licensed.

In addition to continued uncertainty with regard to the
issue of cable hardware ownership, a number of other aspects of
the rural services case should be stressed.

First, the CRTC has been caught in the middle of an
essentially political situation., Theoretically, the Commission
is obliged to apply its policies and regulations consistently tq
licensees across Canada. The Commission indicated this in its
initial reaction to the Canada-Manitoba Agreement, However,
provincial aspirations and apparent pressures from different
interests in Manitoba, including the DOC, forced the CRTC to

make Manitoba a special case in cable licensing. In view of
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these pressures, one must gquestion the manner in which the
CRTC's theoretical "independence" is being diffused and how its
previously experienced autonomy is being eroded. This is
especially important when one considers the fact that the new
telecommunications legislation wﬁich was designed partly to
encourage ministerial direction to the Commission in pdlicy
matters was not, and has not been, enacted., On the other hangd,
the CRTC has been forced to deal with the "political" residuals
of the Canada-Manitoba Agreement. Whereas the DOC was apparently
willing to bargain away the rights to hardware ownership, the
terms and implications of the bargain were not discussed with
the federal regulatory body.?8 Because the DOC does not havé the
power to issue policy direction to the CRTC, the Comnmission was
eventually compelled to compromise its established policy. In
this instance, the question of political accountability arises.
One must consider whether the repercussions of political
agreements should be the responsibility of politicians or
whether the responsibiility should be passed on to the
regulatory body.?®®

A second point that becomes apparent in the rural sevices
case is the corporate attitude of the provincial telephone
company. MTS is operating in a rather peculiar situation. As a
provincial corporation MTS has the support of its enabling
legislation in extending equipment throughout the province in
any manner it wishes., Since a coaxial cable distribution systenm

means additional revenue to MTS through leasing, it is not
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surprising that the Broadband Network was adopted. Moreover, the
cable companies help to build and maintain the network even
though other distribution systems would have served their
purposes at a potentially lower cost. In addition, it is
possible that telephone service§ in the province are being
subsidized through cable services but, because of the fegulatory
circumstances in the province where only telephone rates are
reviewed and cable distribution rates are "adjudicated® ﬁnder
different criteria, it is impossible to determine. Because of
MTS ownership of cable distribution hardware, the telephone
company is able to play the interests of the ACOM members
against each other. Winnipeg cable operators form one camp
within ACOM while rural operators form another camp. The rural
operators, primarily community groups, are interested in getting
their services into opefﬁtion and are compelled to side with MTS
since the telephone system holds the distribution power. As a
result negotiations within ACOM are strained. The inability of
consortium members to come to agreements has worked to MTS's
advantage as illustrated by the interim contract with the rural
companies., The contract, in effect, put the rural companies in a
position to petition the CRTC for MTS ownership of service
drops. The diverse interests of the Winnipeg and rural cable
operators becomes more apparent in the following section where

the case of non-programming services in Manitoba is considered.

49



ii. Non-Programming Services

Regulatory circumstances for non-programming services in
the province of Manitoba further emphasize some of the problens
evident in the previous examplevincludinq conventional cable
television. However, developments in the area of non‘pfogramming
also illustrate the conflict of interests among the parties
involved in the regulatory arena. |

At the outset, the definitions of non-programming services
provided by the various interests, including the CRTC, the DOC,
the Manitoba government and MTS, provide a problem. While
analysis of these definitions will be left aside for the puipose
of this discussion, it is important to note their existence
since they are the basis from which the various parties act.

What is more impor£ént is that the question of jurisdiction
over non—-programming aspects of cable service is unanswered;
Both the CRTC and the Manitoba government are currently assuming
authority.

The province of Manitoba arques that it has jurisdiction
over services of a non-programming nature by virtue of the
Canada-Manitoba Agreement. Although no regulatory mechanisms
have been enacted, authority is being asserted‘through MTS's
cable hardware monopoly and through non-programming service
field trials.

The CRTC, on the other hand, has reiterated its opinion

that the Canada-Manitoba Agreement has no legal force because it
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was a bilateral agreement rather than legislation passed by
Parliament.190 The Commission has proceeded to issue
experimental non-programming licences to cable operators
throughout Canada, including licences to Greater Winnipeg
Cablevision, 101t |

The jurisdictional guestion is further muddied becéuse,
unlike the case of conventional cable television, the Supreme
Court of Canada has not reviewed the constitutional jurisaiction
of the provinces and the federal government in the area of.
closed circuit cable television. This puts non-programming
services on a somewhat more uncertain ground with respect to
jurisdiction than conventional cable television services whefe
federal authority to reqgulate cable television has been
confirmed by the courts.192 Within this framework of
uncertainty, the provincé of Manitoba, backed in principle by‘
the DOC, is competing for regulatory control with the CRTC. ilso
within the framework, conflicting interests of the various
parties, including cable companies and MTS, becomes apparent.

The CRTC's interests are reflected in its attempt to
achieve the goals set out in its mandate. The Commission has
argued that technical definitions of non-programming services
are irrelevant and it is the effect of the services on the
broadcasting system as a whole that should be considered., 103
This argument is based on the rationale that it is impossible to
predict in advance whether a proposed or potential service is a

legitimate form of programming integral to the success of the
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operations of a broadcasting undertaking.
»++1t would not be possible in the abstract to determine
whether the service could or would assist in
contributing to "the achievement of the objectives of
the Canadian Broadcasting Systep™,... 10%

In addition, the CRTC has pointed out that under section 5
of the cable regulations, cable licensees must obtain the
Commission's permission to use or permit use of its undertaking
or any channel of its undertaking. Thus, in the Manitoba case,
cable licensees who apply for permission to offer alarm services
(e.g. fire, burgler and medical) are simply complying with
established CRTC rules.195 Moreover, the CRTC has argued that:

[ tlhe fact that broadcasting receiving undertakings may
distribute non-programming services does not, in the
Commission’s view alter its jurisdiction over the
undertakings, so long as their reliance on television
signals and on their ability to receive and transmit
such signals to their subscribers is clear.i0®

The CRTC first granted Winnipeg Cablevision a licence to
provide fire alarms, burgler protection and medical alert
services on augmented channels on an experimental basis in
January 1980.197 One condition of the licence, however, was that
the cable company had to make the necessary arrangements with
MTS for additional channel capacity. By the end of the
experimental period, September 1981, Cablevision had not
proceeded with the service. The licence was re-issued for a two
year period in 1981 but apparently the company has still not
begun to install equipment.108

Two suggestions can be offered which might explain Winnipeg

Cablevision's inactive stance in non-programming services. One
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is that the company may feel that the service is not
economically feasible at this point. The other is the cable
company's tenuous relationship with MTS and the uncertainty of
the regulatory environment in Manitoba for non~programming
services. |

Winnipeg Cablevision's interest in non-proqramming‘services
is understandable as the services, especially alarm services,
are a potential source of revenue for the company. ﬁoreovér,
Selkirk Communications Ltd. has 49,7 per cent interest in
Winnipeg Cablevision. The significance of this connection is
that Selkirk Communications, in 1978, purchased 37.7 per cent of
. the Texas-based Tomac Ltd. which has been successfully marke{ing
two-way home security systems in the United States for ten
years.199 Selkirk has set up and owns 100 per cent of a
subsidiary of the Americas company, Tomac Canada Ltd., which has
exclusive rights to market the system in Canada. Another Selkirk
interest, Ottawa Cablevision, has initiated non-programming
services with the Tomac system at significant capital cost which
indicates that the corporate opinion is that the services are
expected to be economically feasible.119 The argqument that the
inactivity is based on a rationale of untested marketability
loses its strength., However, the recession may have also played
a role by changing the timing for the service's introduction.

Perhaps a stronger argument is that Winnipeg Cablevision
has not initiated the services because of the regulatory climate

in Manitoba. MTS, through its 1967 leasing contract with the
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cable company, has the option to take over equipment,
specifically the amplifiers and service drops, now provided by
Winnipeg Cablevision. Thus, should new egquipment to supply the
alarm systems be installed, Winnipeg Cablevision risks it being
expropriated by the telephone cémpany. Another problem is that
the cable company is restricted to the cable capacity ﬁnder the
agreement and must go to MTS for permission to use extra
channels. Moreover, while the company is required to go ﬁo the
CRTC for permission to offer non-programming services, the
uncertainty with regard to the legality of the Canada-Manitoba
Agreement leaves the gquestion of actual regulatory jurisdiction
unanswered. Should ungquestionable jurisdiction eventually féll
into provincial hands, Winnipeg Cablevision might be confronted
with an entirely different regulatory environment in which the
government decides to regtrict‘cable companies to their role és
program re-broadcasters.

The Manitoba Telephone System?s active involvement in
non-programming chronologically coincides with Winnipeg
Cablevision's bid to offer the services. In December 1978, MNTS
vice-chairman and assistant general manager Glover Anderson
announced a $1.5 million plan for a field trial which was
eventually known as "Project Ida.™1%1 The initial plan was to
install fire and burgler alarms in 100 Winnipeg homes. The
service would then be expanded to provide 35 channel television
and, by 1979, computer keyboards for electronic billing, library

service and food information. MTS would act as the carrier of

54



the service and would use service drops owned by Winnipeg cable
companies. By February 1978, MTS presented an economic and
market survey which indicated plans to expand the service
throughout Winnipeg over a 15 year period to an estimated
200,000 potential customers. Horéover, an additional market of
150,000 subscribers around the province was projected.liz

Project Ida neither met MTS's projections nor was it
offered in the city of Winnipeg. Following the announcemeﬁt of
the project, Winnipeg Videon appeared before a MTS telephone
rate hearing and protested that the telephone company was
attempting to set precedent in taking over home cable eguipment
which would, in turn, lead to control over future revenues fbr
new home telecommunication services.,113 Although MTS had the
right under the 1967 contract to expropriate the hardware in
question, the company apéarently did not want that right
challenged. MTS approached the CRTC and, in December 1979, the
Commission issued an announcement calling for licence
applications to serve Headingly, a community about 5 miles west
of Winnipeg.11* This change in location plans may indicate an
uncertainty on the part of MTS of its rights to hardware
ownership in the existing regulatory framework in Manitoba.

Two further points should be made concerning the Ida trial.
First, the licence for the Headingly operation shows another
modification of CRTC policy. For the period of the trial, which
ended in December 1981, MTS was allowed ownership of virtually

all the distribution eguipment, including inside wiring.115s
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Second, Project Ida was the first of several non-programming
trials in the province supported in part by the Department of
Communications. In the Ida experiment, 22 of the 100 homes were
wired to Telidon terminals provided by the DOC. In this
instance, however, it is importaﬁt to point out that MTS was not
solely committed to the Telidon technology. Another coméany,
Interdiscom LlLtd., was contracted to develop a second videotex
system called Omnitel for the project.,its |

A second field trial, located at Elie~St., Eustache - about
20 miles west of Winnipeg - was announced by MTS in December
1978. The significance of the Elie trial is that fibre optics
technology is being used to transmit single party digital
telephone, cable TV, stereo FM and Telidon services to 150
homes, Touted as the world?'!s first multimedia fibre optic
experiment in a rural seéting, the trial is sponsored by the DOC
($4.8 million), the Canadian Telecommunications Carriers
Association ($2.5 million,), Infomart ($900,000) and Northern
Telecom Canada Ltd., ($653,000).117 While the interest of each of
the parties involved deserves attention, analysis will be
limited to DOC and MTS involvement,

In December 1976, one month after the Canada~-Manitoba
Agreement was signed, MT5 submittsd an unsolicited proposal to
the DOC for an experimental field trial to:

a)test the new technology of fibre optics in a Manitoba
rural environment, and b)test an integrated network
which would carry telephone, cable television, FM radio

and Telidon services on the same facility,118

The DOC, through its Communications Research Centre, had been
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experimenting with fibre optics technology since 1972 with at
least two incentives., One, which has become the keynote in
recent DOC policy, was potential for fibre optics sales in
international markets. The 1978-79 DOC Research and Development
report describes fiﬁre optics teéhnology as a "new frontier,"
Markets for electro-optical transmission equipment, undér which
fibre optics technology falls, ".,.could penetrate up to 12 per
cent of the market [in developed countries] by 1985 and bé worth
about $670 million in sales within industrialized
countries....lMarket estimates for 1990 predict an increase to
$1.7 billion."119 The federal government, through research and
development contracts would help the Canadian sﬁppliers
",s.s.achieve as large a competitive edge as possible."120

The second incentive was expounded by Jeanne Sauve, then
federal Communications Miﬁister, in a 1978 speech. Quoting the

Departpent of Communications Act, Sauve said the DOC was

mandated ",..to promote the establishment and development of
efficient communications systems and facilities for Canada..."
Thus, improvement of communication to rural Canadians was a
major aim of the Elie project.12! The object of rural services
through fibre optics transmission is further illustrated by the
DOC's Rural Communications Program. The Program's concluding
report states that:

eesin areas where an integrated telephone and television

rural distribution system is justifiable, it is likely

that an optical fibre system will be preferable because

of its higher future potential. Such a system is likely

to be viable in areas having subscriber densities of 5
to 50 subscribers per kilometer where a new or
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replacement television system 1s required.122
The report predicts that the Elie-St, Eustache trial will offer
insights into the technical and operational problems, costs and
opportunities,

Aside from the DOC'’s interests in the development of fibre
optics technology, the Elie trial provides another testing
ground for Telidon services. The DOC-commissioned report on
Field Marketing Trial Strategy for Telidon states:

[ tJhe Manitoba Telephone System has fibre optics trials
underway in the rural community of Elie Manitoba, and is
conducting other trials within its own plant which
feature automatic alarm and metering systems. Both of
these trials are peripheral to the Telidon product but
may be related to the product's future. A number of
services are being contemplate [sic] by MTS, but the
servicevware development challenge does not seem to be
fully addressed in the programs as they are currently
defined. A one-way information or Teletext system is a
likely candidate for the trials as they proceed, and
these trials could provide an excellent testing ground
for Telidon. This is-particularly so because the cable
systems are physically integrated with the telephone
companies in Manitoba....The question of telephone and
cable network compatibility might be effectively
addressed in that market.123

Another point of interest in the report is that it proposes the
DOC ".,..should seek to remove any legislative or regulatory
impediments which make it difficult to deploy Telidon on all
networks in Canada, including telephone and cable systems..." in
order to achieve its market objectives for Telidon.12+¢

HTS*'s interests in fibre optics can also be established.
First, the telephone system has suggested that fibre optics may
be a ",..viable alternative to coaxial cable distribution
systemsS..." in the 1980s,125 With its vested interests in the

cable distribution system because of its revenue potential, the
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testing of fibre optics is a pragmatic move. In the short term,
fibre optics hardware remains less economically efficient but
more technologically sophisticated in terms of two-way
interactive services. One might speculate future MTS investment
in fibre optics will be limited fo its use in the service drop
and inside wiring portions of the distribution system.‘In other
‘words, fibre optics could be used primarily by the MTS in its
data processing endeavours directed at a largely urban buéiness
markets, rather than expensive rural distribution projects.
Rural distribution systems with coaxial cable are still in the
construction stages. Further MTS investment in rural
distribution systems, therefore, is unlikely to involve fibfe
optics technology. If this scenario is played out, MTS's
interest in the ownership of the service drop and inside wiring
portion of the distribution system, in non-programming services
and in fibre optics would be clearly represented. Finally, MTS
awarded a $5 million contract to Northern Telecom Canada Ltd, to
build the system for fhe Elie trial but the company decided to
establish its Optical Systems plant and headquarters in
Saskatchewan.12é However, one of the other two fibre optics
manufacturers in Canada, Canada Wire and Cable, recently
established a cabling and component production plant in
Winnipeg.127 Thus fibre optics are a potential source for a
manufacturing industry in the province of Manitoba.128

The Elie and Ida experiments represent instances where the

DOC and the MTS have co-operated in field trials involving
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non-programming services using systems licensed by the CRTC.
However, the DOC's involvement in the province appears to be

even mor2 widespread. According to the Public Accounts of
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contracts between 1978 and 1982.1!2% In May 1982, Communication
Minister Francis Fox announced another $959,000 grant from the
department to expand the commercial Teliden information network,
Grassroots, throughout Manitoba.1390 Thus, it seems that fhe
province has become the chosen playground for Telidon to grow up

in., While it is difficult to estimate the total worth of DOC and
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contributed $1,692,000 to MTS for "professional and specialr
services” in the past four years.13! Finally, in the 1981/82
fiscal year, DOC research and development money to MTS totalled
$343,000,132 '

While these statistics are incomplete, it is apparent that
MTS has become a favoured company for DOC investments. One must
ask if Manitoba'’s special relationship with the DOC through the
Canada-Manitoba Agreement has influenced the federal
department's support of MTS endeavours. Furthermore, the DOC's
support of MTS in non-programming projects indicates a conflict
of interest on the part of the department., On one hand, the DOC
is mandated to support the role of the CRTC in its gquest to
rationalize the Canadian broadcasting system. On the other hand,
the department is mandated tc ressarch and develop

communications technology. In the case of non-programming
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services, the DOC's support is with the ¥MTS whoses interests
oppose those of the CRTC. If, indeed, trade-offs are being made
in Manitoba as a result of the Canada-Manitoba Agreement, the

CRTC is clearly the scapegoat in the situation.
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The relationship between MTS and the Winnipeg operétors
reveals a rather anomalous characteristic possessed by the
provincial telephone company. In the role of monopoly supplier
of telephone services, MTS acts as a public utility, with its
rates regulated by the Public Utilities Board. In its role'as
monopoly supplier of the cable distribution system, however, the
MTS is more characteristic of an unregulated private corporation
whose actions are supefvised by a board of directors. Thus, the
Canada-Manitoba Agreement was significant for the Hinnipeg'
operators because, for the first time since they signed their
signal delivery contract in 1967, they had access to the PUB for
adjudication of rate disputes with the MTS.

The effectiveness of the PUB in its role as adjudicator
became apparent beginning in 1977 when Winnipeg Cablevision
approached the Board for adjudication of a proposed 25 per cent
rate increase by the MTS. While the Canada-Manitoba Agreement
provided for adjudication by the PUB, the mechanisams for that

adjudication were not established.
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Winnipeg Cablevision applied to the Public Utilities Board

Utilities Board Act which reads:

[t]he Board may, if the special circumstances of any
case s0 require, make an interim ex parte order
authorizing, regquiring, or forbidding, anything to be
done that the board would be empowered on application,
petition, notices, and hearing to authorize, require or
forbid; but no such order shall be made for any longer
time than the Board deems necessary to enable the matter
to be heard and determined on such application, ,
petition, notice or hearing.

The PUB denied jurisdiction over contracts between MTS and .the

Utilities Board Act as "...any system, works, plant, pipe line,
equipment or service...for the transmission of telegraph or »
telephone messages...."133 Neither the Court of Queen’s Bench
nor the Manitoba Court of Appeal considered MTS was operating
within the definition of-a “"public utility”™ under the terms of
the 1967 Coaxial Cable Distribution Agreement with the cable
companies.13% Both courts ruled that, while its enabling
legislation gave the PUB control over telephone rates, control
did not extend to services provided by the telephone systen

which did not carry telephone messages. It is interesting to
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Utilities Board Act remained unchanged so that the MTS continued

to be regulated only with respect to its traditional role as a

monopoly supplier of telephone services.
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But, while the PUB does not have inherent jurisdiction over
cable rates, section 107 of the Public Utilities Board Act makes
a provision for the Board to perform duties assigned to it by
Cabinet order. On March 18, 1978, Order-in-Council 223/78 was
issued to facilitate PUB's adjudication of the rate increase to
the Winnipeg operators. On March 29 1979, MTS applied ﬁo the
Board under the Orders-in-Council for adjudication of its
proposed 20 cent rate increase,

In light of the court decision, the PUB interpreted its
jurisdiction in the case to be bound by the terms of the
Order-in-Council. "The Board is clothed with the jurisdiction to
‘ensure that the proposed rate increase is just, reasonablevand
in the public interest?®,n13s5

In its adjudication the PUB, after arriving at a costing
process to interpret article 7 of the 1967 agreement, decided
that the cable leasing rate should be 11 cents per 100 feet of
cable rather than the 20 cents per 100 feet proposed by MTS. The
Board had to issue separate orders for the two cable companies,
however, because Winnipeg Videon refused to appear and present
evidence at the hearing, considering the matter to be improperly
before the Board.136

The case of the rate increase hearings characterizes the ad
hoc nature in which adijudication of disputes under the
Canada-Manitoba Agreement have proceeded. First, the Manitoba
government apparently assumed legislative jurisdiction for the

PUB without confirming the legality of that jurisdiction.
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Second, because of the apparent oversight, the PUB's
jurisdiction had to be determined by the courts through action
initiated by Winnipeg Cablevision. Third, the Order-in-Council
was specific so PUB's role as adjudicator was limited to the
case at hand. |

In September 1978, Cabinet issued another Order-in-touncil
(841/78) designed to give both the Winnipeg cable operators and
rural operators automatic access to the Board when rate diéputes
arose. The PUB's adjudication under that Order, discussed
earlier, was again limited to the terms of the Order so the
Board could not consider alternate proposals for the cable
distribution system in the province. |

Further problems have arisen with respect to the
distribution of pay TV services. In November 1982, the PUB
denied Greater Winnipeg €ablevision's application for
adjudication over proposed MTS distribution rates for the new
service because the cable company had not yet obtained
permission from the CRTC to provide pay TV.!37 To complicate
matters, both MTS and Greater Winnipeg Cablevision began to
claim the need for, and the right to, own and control the
encoding devices which comprise the security and control
netvworks for pay television.

On December 15, 1982, Order~in-Council 841 was rescinded
and replaced by another Order, 1470/82. The newest order
attempts to resolve the PUB's jurisdictional quandary by

identifying specific matters which the Board is reguired to take

L



into account in its adjudication, These include: value of
service; financial requirements of all parties; MTS's
requirements to renew and upgrade its capital facilities and
apparatus to meet the demands of technological development and
competition; and that rates be sufficient to contribute a
reasonable financial basis for NTS*s other telecommunicétion
services which are regulated by the Board.138% A final criterion
should be stressed. The Order states that NTS must own or
control all network security and control devices attached to its
facilities and apparatus anywhere in the province, unless there
is a mutual agreement, to ensure access to MTS facilities is
available to all authorized coperators on an eguitable basis.r

On January 13 1983, MTS filed an application with the Board
pursuant to Order-in-Council 1470/82 with regard to rates and to
ownership of network and %ecurity devices, On February 1 1983,0
Greater Winnipeg Cablevision filed an affidavit in the Court of
Queen's Bench asking that the PUB be prohibited from proceeding
with the MTS application. Winnipeg Cablevision cited the CRTC's
August 1977 policy statement on ownership and control of cable
equipment which stated that cable licensees were required to own
and operate cable devices including studio eguipment, antennas
and service drops. The cable company suggested that MTS
ownership of the network security devices would conflict with
the CRTC?'s ownership policies specified in licence conditions.
Therefore, Winnipeg Cablevision reguested that Order-in-Council

1470/82 be declared invalid,139
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The MTS application was subseguently withdrawn. The matter
is currently in the courts. Apparently, the cable companies will
not file an application to the Board pursuant to
Order-in-Council 1470/82 because of the ownership issue.
Winnipeg Videon attempted to file an application for an
adjudication pursuant to a "Principles of Agreement™ witﬁ the
MTS. However, because no reference was made to Order-in-Council
1470/82, the Board felt it did not have jurisdiction and did not
hear the application.149

As a result of the dispute, pay television is being
provided only on the west side of Winnipeg by Videon. The east
side of the city, served by Greater Winnipeg Cablevision, hasr
not received any pay television since it was introduced on
February 1, 1982.t«1

The MTS-cable company‘dispute is further complicated by a
recent CRTC Public Notice.!%2 The Commission's condition that
Manitoba cable licensees own their own local headends was
further defined to include all signal processing eguipment. The
Notice states that:

»ssthe Commission considers that the licensees must own

the encoder and computer facility to satisfy the

condition of licence requiring ownership of the local

head end.
The CRTC's rationale for the requirement is much the same as the
one offered in its earlier hardware ownership policy. The
security devices are integrallto the broadcasting undertakings
that deliver pay TV services. Therefore, control over the

undertaking is best ensured by cable operator ownership of the
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entire security systenm.

One can predict that if the province continues to set the
PUB's role through Orders-in-Council, more time will be spent in
courts interpreting the Board's jurisdiction under the Orders
than time spent in actual adjudication. Moreover, the PUB is an
adjudicator and does not have a policy role under the ferms of
the Canada-Manitoba Agreement. MTS can continue to direct the
evolution of the "electronic highway" in the province under the
supervision of its appointed board of directors,143

Legislation to amend The Manitoba Telephone Act and the

S s - o o

proclaimed. The legislation would have eliminated some of tﬁe
problems inherent in the current situation by effectively making
the PUB a regulator of cable systems and services.14% In light
of its experience as adjﬁdicator, the PUB understandably
endorsed this legislative authority.

«+s{ T}he Board deems it advisable to observe that the
determinant of the public interest in respect to
communications in this province extends well beyond the
definitions of such interest appropriate to this order
of adjudication [223/78] relating to a specific dispute.
Indeed, the Manitoba Legislative Assembly has now
enacted legislation to provide for such wider
determination. The Board notes in that connection, that
a normalization of financial relations between Winnipeg
Cable Operators and the Manitoba Telephone System, at
the outset in the new era in communications, mandated by
the Legislature would be a reasonable objective in the
public interest,14¢S

A change in government and problems with certain sections
of the legislation prevented it from becoming law. In April 1983

the NDP Government introduced another piece of legislation, An
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Act to amend the Manitoba Telephone Act.!¢® The Act grants HTS
exclusive ownership of all telecommunications delivery equipment
from a cable company?'s local headend into cable subscribers?
homes. The new Act addresses the current dispute over network
security devices but problenms reﬁain with the PUB's somewhat
uncertain rele in cable regulation. Moreover, the legisiation

conflicts with the CRTC's policy on cable licence ownership of

pay TV security and control eguipment.

CONCLUSION

The Canada-Manitoba Agreement has resulted in a less tﬁan
“practicable arrangement™ for shared jurisdiction between the
federal and Manitoba governments. Instead the Agreement has
created an environment ugere regulation over cable services is
in a state of jurisdictional disorder. Ineffective provincial
regulatory mechanisns, confusion over the legality of the
Agreement, inability to pass supporting legislation by both
governments, a virtually unrestrained provincial telephone
company and many competing interests have created a situation
where priorities and actual jurisdiction are unclear.

As an essentially political arrangement, the
Canada-Manitoba Agreement failed to broach the practical aspects
of regulation by considering the roles of the regulatory bodies
in question (the CRTC and the PUB). While the bilateral deal may

have soothed federal-provincial relations, it d4id not consider

68



the implications of the federal and Manitoba relationship upon
the CRTC, While the CRTC guestions the legality of the
Agreement, Manitoba cable operators have become a special
licensing case., One must question how this has or will affect
the legitimacy of the CRTC's poliéy recle in relation to other
cable operators in Canada. The question will becone eveh more
pronounced when CRTC policy for non-pregramming services is
established. The non-programming issue can conceivably reéult in
three ends. One is that the Commission will make another policy
exception in the Manitoba case, Another is thai additional
compromises will be fashioned by the Manitoba government and the
DOC. Finally, either the legality of the Canada-Manitoba
Agreement or the CRTC's assumed jurisdiction over
non-programming will be determined by the courts which, of
course, does not precludé subsequent political negotiation for
jurisdiction.

The PUB has also besen put in a difficult position with
respect to the Canada-Manitoba Agreement. Unlike the CRTC,
however, the PUB has virtually no legislation to back its role.
In effect, its mandate for dealing with cable has come from the
various and changing Orders-in-Council. The Manitoba government
has recognized the need to strengthen the PUB's role through |
legislation, but action in this direction appears to be at a
standstill as problems of the moment are addressed, Certainly
one lesson that can be learned from the Canada-Manitoba

Agreement is that practical regulatory frameworks nust be
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considered when, not after, political arrangements are made.

The hardware ownership issue in Manitoba also remains in a
somewhat confused state. First, as this case study has
illustrated, ownership of the cable transmission facilities is
integrally tied to jurisdictional‘questions. Thus, whereas MTS
currently has céntrol over the cable distribution system; 2ither
directly or indirectly through contract options, the control
will be open to gquestions until the jurisdictional disordef is
sorted out. Second, there is some difficulty assesssing the .
impact of the single "electronic highway" concept when the role
of the telephone company remains unclear. The Hanitoba
government consistently refers to KIS's role in the transmission
of cable services in the same breath as its role in the
transmission of telephone service., Under the current statutory
framework in Manitoba, cabie services are not treated the same
as telephone services and this is clearly represented by MTS's
actions. Moreover, while the MTS is theoretically responsible to
the legislature, its activities go largely unchecked., This
phenomenon is aptly characterized by Douglas Hartle in a
discussion of publicly owned utilities when he notes that:

Perhaps the most successful tactic adopted by such
organizations in dealing with their elected "masters" is
to use their much vaunted technical expertise as a
weapon in their perpetual fight for an ever larger share
of collective resources. It is not simply a matter of
father not knowing best but rather a situation where
father knows virtually nothing at all,147?

In the final analysis, the Manitoba government must decide

whether the ownership of the electronic highway by the telephone

70



company will be used to encourage competition for the supply of
software or whether the hardware monopoly will be translated
into a monopoly over software. Uncertainty regarding the state
of competition is the key to the decision.

Finally, post-Agreement circﬁmstances in Manitoba have
shown that competing interests among the parties involved in
cable services act upon and influence the statutory framework
under which they operate. Interaction among and between |
corporate, political and regulatory entities involved in
Manitoba cable services have played a major role in the

evolution of the current jurisdictional disorder.
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See: "Cablevision seeks court order to quash MTS pay-TV
tariff,"” ¥Winnipeg Free Press, 2 February 1983, p. 3 and
"Cablevision closer to forcing a hearing," Hinnipeg Free
Press, 21 April 1983, p. 3.

Correspondence from G.0. Barron, Secretary of Manitoba
Public Utilities Board, 2 March 1984, p. 2.

Apparently MTS receives the highest monthly rate for pay
TV distribution in Canada. The telephone company collects
an average of $2.00 per customer per channel per month for
pay TV. See: "Obstacles to Pay TV,"™ Hinnipeg Free Press,
29 July 1983, p. b.

CRTC, Public Notice 1983-2, "The Ownership of Eguipment
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143,

144,

145,

146.

147.

for the Delivery of Pay Television Services by Licensed
Cable Television Undertakings,®™ 22 April 1983.

This is because the PUB's role, in the case of telephone
regulation, is confined to rate regulation. Moreover, the
Manitoba Telephone Act does not enunciate the rate and
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mandate of the HMTS.

Bill 107, Ap Act to Amend the Public Utilities Board Act
and the Manitoba Telephone Act, was assented to July 29
1980. Since the Bill was assented to there was a change in
government., According to Minister of Consumer, Corporate
and Internal Services, Les Evans, the NDP government had
problems with some sections of the bill and there are no

plans to proclaim Bill 107 in the near future. See:.

—— i e s —

Vol, XXX, no 7, Thirty-first Legislative, 5 March 1982, p.
155. .

Public Utilities Board of Manitoba, Order No. 157/80, p.
29.

Bill 78, An Act to amend the Manitoba Telephone Act,
proclaimed on 15 August 1983, See also: "Tories say cable
TV bill will create court battles,” Hinnipeq Free Press, 6
July 1983, p. 10.

Douglas Hartle, "The Regulation of Communications in
Canada,"” in Issues-and Alternatives 1978: Government

Regulation, (Toronto: Ontario Economic Council, 1978), ?Q
172.
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IiY. CABLE REGULATION IN SASKATCHEWAN: THE EVOLUTION OF

CO-OPERATIVE OWNERSHIP AND SASK TEL HARDWARE OWNERSHIP POLICIES.

INTRODUCTION

In October 1972, Saskatchewan's NDP government announced a
policy for the development of cable television in the province.
First, cable television would be owned by non~-profit
co-operatives. Second, Sask Tel, the provincial telephone
company, would own all the cable distribution hardware. The
Saskatchewan policy was matched by initiatives from the Canadian
Radio-television and Telecommunication Commission (CRTC) and the
federal Department of Communication (DOC). On one hand, the CRTC
was developing a policy framework within which its mandate to
regulate the Canadian broadcasting system, including cable
television, could be carried out. On the other hand, the DOC was
interested in coordinating a national telecommunication system
and introduced policies to encourage federal-provincial
co-operation.? Thus, federal and Saskatchewan initiatives led to
jurisdictional negotiation and compromise among the province,
the CRTC and the DOC. In turn, the compromises were, and are,
reflected in the regulatory environment for cable in

Saskatchewan.
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This case study will show how the diverse, although
sometimes overlapping, interests and objectives of the
Saskatchewan government, the CRTC aﬁd the DOC established the
boundaries and mechanisms for jurisdictional negotiation over
regulation in Saskatchewan. Secoﬁd, the study will show how
these interests were negotiated and how compromises weré made.
Examples will be given to show how the compromises affected
Saskatchewan's initial policies on co-operative ownershipvof
cable in Saskatchewan and Sask Tel hardware ownership in the
province, Finally, evidence will be presented indicating that
the jurisdictional guestions related to cable regulation in

Saskatchewan are far from being answered.

FRANEWORKS ESTABLISHED

i, CRTC: A National Broadcasting Sysienm

Prior to 1968, broadcasting receiving undertakings were
regulated by two different bodies., Off-air broadcasters were

regulated under the authority of the Board of Broadcast

Governors and cable undertakings were awarded technical licences

from the Department of Transport. The 1968 Broadcasting Act

created a new body, the Canadian Radio and Television Commission

(CRTC).2 The definition of "broadcasting” was expanded in the

1968 Act to include ",..any radiocommunication in which the
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transmissions are intended for direct reception by the general
public...,"” and therefore encompassed cable television.

The CRTC's mandate, found in section 15 of the Broadcasting
Act, is to ".,..regulate and supervise all aspects of the
Canadian broadcasting systenm wifh a view to implementing the
broadcasting policy enunciated in section 3 of this Acf.“ Thus,
operating under predetermined objectives, the CRTC began to
license cable companies, set requlations and establish pdlicy
based upon its interpretation of the objectives.

The Commission®s task over the next few years was to
rationalize the regulation of the two forms of broadcasting so
they would "constitute a single system,” as prescribed by tﬁe
Act. Moreover, a policy framework for cable television, which
was generally absent during the Department of Transport
regulation, had to be de;eloped. A number of aspects of the
CRTC's evolving policy came into play in its licensing of
Saskatchewan cable companies.

The CRTC issued a series of public announcementé of an
interim nature between 1969 and 1971.3 In July 1971, the first
“"policy statement"™ regarding cable television entitled "Canadian
Broadcasting 'A Single System'," was released.* Further, several
Orders-in-Council were issued by the federal government with
regard to eligibility requirements for cable licences. Finally,
between 1970 and 1974, through its decisions, the CRTC

established a policy on hardware ownership.
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The development of a policy framework for cable television
was intimately connected to the CRTC's responsibility to
maintain a single national broadcasting system. Fear of audience
fragmentation and a loss of advertisingbrevenue by off-air
broadcasters were central issueé the CRTC confronted. Part of
the debate on the protection of off-air broadcasters fdcussed
upon the importation of U.S. television signals via microwave.
Under Department of Transport licensing, cable operators'were
limited to the use of community antennae which were regquired to
be located within ten miles of the area to be served. In effect,
this meant that cable operators in urban areas located close to
the American border (for example Toronto and Vancouver) couid
pick up American signals but urban operators in other areas,
such as in Saskatchewan's major cities, could not. Since the
reception of American siénals was considered essential for thé
profitability of a cable operation, the ban on microwave
reception was prohibitive, in an economic sense, in the
establishment of cable television in Saskatchewan.

When the CRTC assumed responsibility over cable televisiqn,
the ban on microwave signal importation was continued. A public
announcement to this effect, dated December 3 1969, stated:

«+sthe Commission will not license broadcasting
receiving undertakings (CATV) based on the use of
microwave or other technical systems,for the wholesale
importation of programs from distant U.S5. signalS....5
By 1971, however, the CommiSsion began to reassess the ban, In a
February 26 1971 statement, the Commission recognized that *"...a

compelling feature of cable television subscribers is the
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programming from distant stations that broadens the choice of
programming available..." and that ",.,..[t]he provision of
distant signals with high technical guality that long haul
microwave or cable systems can provide would undoubtedly
increase cable television revenués."° Later that year, in its
first comprehensive policy statement, the Commission aﬁnounced
that it would "...authorize cable television systems to carry
distant stations using microwave or other electronic
communications systems which technically extends the system."?
The 1lifting of the ban opened up the possibility of lucrative
cable operations in Saskatchewan.

A second development in CRTC cable policy was the
Commission’s encouragement of community programming. In the July
1971 statement, the Commission announced that it would encourage
cable licensees to proviée access to a channel which might
consist of community, local origination and informational
programming., Further, the statement suggested that "community
programming” defined as a "...process which involves direct
citizen participation in programme plahning and productionaes.,”
should be given priority.® In November 1975, the Commission
issued regulations which required all cable licensees to provide
a community channel on their basic service on a priority basis
and set minimum standards for the channel.? The concept of the
community participation in the process of community programming
was reiterated in the CRTC's 1975 policy statement issued the

following month.10
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The development of the CRTC's policy on community
programming is important to note because it illustrates that the
objectives of citizen access and participation in cable
programming were shared by the Commiséion and the Saskatchewan
government. Thus, although the fwo bodies implemented different
policies to effect those objectives, the principle of»ﬁcommunity
interest" overlapped,t?!

The third important development in cable regulation ﬁith
respect to the Saskatchewan case was the establishment of .
eligibility requirements for cable licensees. This had important
implications in Saskatchewan because the reguirement banned both
the Saskatchewan government and the provincial telephone
company, Sask Tel, from obtaining cable licences.

In a public announcement dated December 3, 1969, the
Comnission stated that cgmmon carriers would not normally be
allowed to hold CATYV licences.'2 This suggested that Sask Tel,
as a common carrier, would not be eligible for a licence under
normal circumstances. A 1970 Order-in-Council prohibited the
CRTC from granting a broadcasting or cable television licence to
a provincial government, their agencies or crown corporations,13
This Order both ensured, since it is a provincial crown
corporation, that Sask Tel could not receive a licence, and that
the government could not set up an agency to operate cable in
the province,

A fourth development, the establishment of a cable hardware

ownership policy, was crucial in the Saskatchewan case., Before

88



the policy was developed, the ownership requirement was
apparently that headends be located within Canada, that they be
controlled by a licensee of a broadcasting receiving undertaking
and that any agreements relating to the provision of microwave
service by a common carrier bé subject to CRTC approval.!4 While
the CRTC's current hardware ownership policy was appérently not
firmly established until 1974, minimum cable hardware ownership
reqguirements were made a condition of licence as earlyvas 1970. -
In 1970, Metrovision Limited applied for a licence .to

operate cable systems in the Dartmouth and Halifax areas. The
cable company had a leasing agreement with Maritime Telegraph
and Telephone whereby the telephone company retained full
ownership of the headend, studio, mobile equipment, microwave
plant, and coaxial distribution system including service drops.
The CRTC refused Hetrévision's application. In approving thé
applications for two other companies to serve Halifax and
Dartmouth, the Commission stated that:

«ses{@a)pproval of these two applications is conditional

upon the CATV licensees having effective ownership and

control of the local head-end, amplifiers and associated

eguipment....The Commission proposes to discuss

ownership and control of the distant head-end with each

party,15

Again, in 1973 with the development of cost-sharing schemes

to enable cable distribution to areas where subscriber
population would make distribution by individual companies

unfeasible, minimum hardware ownership requirements were

imposed, 19
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Finally, in 1974, in a case similar to Saskatchewan’'s
because the Alberta Government Telephones (AGT) was involved,
the CRTC imposed the hardware ownership condition. In this case,
Northern Cablevision Limited had acquired an existing cable
system in Grande Cache, Alberta énd proposed to sell the cable
equipment purchased with the system to AGT. The Commission
required Northern to own, as a minimum, the headend, drops and
amplifiers and to acquire full access to the system for répairs
and replacements.17?

Thus, when the CRTC requested applications for cable
licences to serve the Regina, Moose Jaw, North Battleford and
Saskatoon areas on August 1, 1975, a cable policy framework'had
been established.1® In its request, the Commission reminded
potential applicants of the eligibility requirements and of the
hardware ownership polic&. The Commission also regquested that
agreements in principle between the telephone company for the

provision of microwave be submitted.

ii., Saskatchewan: An Integrated Provincial Telecommupications

ot

On October 3, 1972, Saskatchewan Minister of Telephones
John Brockelbank announced a two-pronged policy for the
development of cable television in the province. First, the
cable television system would become part of a provincial

network which would be operated as a public utility with Sask

¢



Tel owning and installing the distribution eguipment. Second,
only community-operated, non-profit groups would be allowed to
use the system.1® The rationale for the policy, according to
Brockelbank, was that such a system would ensure the extension
of services to smaller centres fhrough rate averaging. Moreover,
community control of cable would keep economic and |
organizational barriers to citizen access at a minimum. Finally,
government control over the rate and structure of the caﬁle
system would ensure that profits went back into programming.

The NDP government'’s policy on cable television reflected
the historic role of both the telephone company and co-operative
enterprises in the province. Moreover, a statutory framework was
already in place to facilitate the development of co-operative
cable ownership and for Sask Tel to own the cable hardware., The
provincial objective, in-its initial stages at least, was to
integrate cable television into the provincial communications
system while continuing the tradition of co-operative

development with the new technology.

Sask Tel's Statutory Framework

Saskatchewan has had a provincial telephone system since
1908 when the Department of Railways, Telegraphs and Telephones
was established with the department minister authorized to
construct, operate and acquire telephone and telegraph systems.

The Rural Telephone Act, passed at the same time, allowed rural
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co-operatives to construct rural telephone lines under the
supervision of, and with funding from, the department. The
telephone system remained a function of the department until
1947 when a crown corporation, Saskatchewan Government
Telephones, was established. In #pril 1969, to reflect that the
corporation had changed from a telephone company to a cémpany
dealing with a wide range of services, its name was changed to
Saskatchewan Telecommunications or "Sask Tel,"20

Through its enabling legislation, the Saskatchewan

Telecommunications Act, the telephone company is given the power

to: construct, maintain and operate a provincial
telecommunications system; to provide telecommunication
services; to lease or to set rates, charges, terms and
conditions of services offered; and to participate in

establishing a coordinated telecommunication system in Canada, 21

S Y - — T 1, o o S o

telephone company exclusive rights to place its facilities for
signal delivery on roads, streets, lanes and easements without
restriction. Finally, "telecommunication" is defined in the Act
as:

«ssthe emission, reception, transmission, switching,
storage and presentation of messages, communications,
sounds, signs, signals, images, impressions and
information by electronic, electromagnetic,
electro-optical, sonic, supersonic, mechanical or
chemical means or by a combination of such means and the
processing and transmission of such messages,
communications, sounds, signs, signals, images,
impressions and information into useful forms, media or
functions and, without restricting the generality of the
foregoing, includes all means by which telephone,
telegraph, wireless data, facsimile, radio, television
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and other servicés are provided.sa.s
Therefore, under this definition and with the powers to own and
operate telecommunication hardware, Sask Tel could, if it were
allowed by the CRTC, operate a broadcasting receiving
undertaking.

Until recently, there was no external regulatory body
responsible for Sask Tel activities, In July 1982, a Public
Utilities Review Commisssion was established to review rates
charged by Sask Tel in Saskatchewan with respect to
non—-competitive telephone services.,?22 Sask Tel is, and was;
self-regulated through a cabinet appointed board of directors
referred to as "the corporation."23 There is n0'indicatioﬁ in
the legislation of how board members are chosen. The Lieutenant
Governor in Council appoints a member of the Executive to whom
the corporation is responsible, Direction from the government is
therefore provided through the Minister of Telephones who is
normally appointed by the Lieutenant Governor in Council as
chairman of the corporation, Usually, one or two other cabinet
ministers sit on the board. The Lieutenant Governor in Council
may make regulations for carrying out provisions of the Act.
Finally, the Treasury Board makes regulations with regard to the

financial operations and audit procedures of the corporation.

Sask Tel Hardware Development

93



The Saskatchewan government’s announcement of a policy for
the integration of cable television with the provincial
telecommunications system may have been prompted by the CRTC's
1971 1lifting of the ban on microwave importation of signals.
However, earlier activities indicate that the policy of
integration of all telecommpunication services in thé province
predates the Commission's policy. Horeover, integration policies
were initiated under Ross Thatcher's Liberal Governmeﬁt which
was in power from 1964 to June 1971,

First, although rural companies established under the Rural

Telephone Act are responsible to the Department of Telephones,
their administration is delegated to Sask Tel. In the mid—!?GOs,
the telephone company began plans to amalgamate the rural
companies, This was replaced by an assimilation plan in 1976. In
1970, there were 863’rural companies operating in the
province,24 By 1982, there were only 72 rural companies left.25
The amalgamation and assimilation projects are indicative of
Sask Tel's construction plans in general and of akparticular
desire to establish a telecommunication system in the province
under one body,

Second, as early as 1965, Sask Tel began a program of
installing cable underground in new housing developments.2é Part
of the rationale for this move was to avoid problems with
exposed wires created by Saskatchewan®’s climate. By 1970,
however, coaxial cable was buried with underground telephone

lines.27
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Third, the province began to insist that Sask Tel own all
cable hardware. In August 1369, prompted by a growing concern
that cable operators were "infringing on the role of Sask Tel,”
the telephone company issued a one-page policy statement on
cable television,28 The statement‘announced Sask Tel's intent to
play a "basic role"™ in the provision of hardware for cabie
systems in major Saskatchewan communities.?9 The type of
contract that Sask Tel would offer to operators for the
provision of cable facilities and microwave transmission was
outlined.

The telephone company would own the cable facilities used
to carry signals from the operator's master antenna or studid to
the subscribers' homes for which the cable operator would pay an
unspecified monthly rental fee. Sask Tel would have the right to
purchase operator-supplieé amplifiers and drop wires when the
contract expired. The cperators would be reguired to pay an
unspecified provisioning charge for the system's construction.
The statement noted that Sask Tel possessed both statutory
rights of way in streets, lanes and easements and the rights
required for the installation of poles and conduits. A
suggestion was made, however, that subject to Sask Tel approval
and supervision cable operators might be allowed to install
cable. The telephone company would reserve four standard TV
channels and other portions of the spectrum to provide
educational television and other telecommrunication services.

Finally, if provision of these services so required, Sask Tel
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reserved the right to replace the operator's amplifiers.,

The terms outlined in the 1969 statement were a departure
from Sask Tel's past policy where pole contact space was rented
to cable operators. Pole attachment agreements had been made
with operators in Prince Albert (1955), Estevan (1962) and
Weyburn (1963). The operator at Ponteix had buried cablé which
was privately designed and administered.

Cable operator reaction to the Sask Tel proposal was'
unfavourable. The telephone compaﬁy reformulated the policy in
October 1971 under the new NDP government,390 Thtee alternative
roles for Sask Tel in cable development were considéred. FPirst,
a continuation of pole rental to operators was rejected on the
grounds that it left the operator in the position of owning and
controlling the use of cable. Sask Tel predicted that this would
lead to an independent sfstem of buried cable which would
duplicate the telephone company's function and threaten its
economic viability. In addition, the provincial government would
lose the opportunity to influence the extension of cable
services to marginal areas and to control the use of streets and
lanes.,

The second alternative considered was for Sask Tel to own
and operate the complete cable system, This proposal was
rejected because it was contrary to the CRTC's policy
prohibiting common carriers from obtaining cable licences.
Horeover, the proposal was inconsistent with the common carriér

argument that the message and medium functions of broadcasters
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and comron carriers should remain distinct.3t

Sask Tel accepted a third alternative, Sask Tel ownership
of cable and microwave facilities for lease to cable operators,
as its policy for cable development in Saskatchewan. Like the
1969 policy, Sask Tel indicated.its intent to play a substantial
role in cable television development in the province tﬁrough
hardware ownership. The terms of the 1971 contract policy,
however, were based on a full lease agreement {(ie. telephone
company ownership of all distribution eguipment including .
amplifiers and drops) rather than the partial lease agreement
offered in 1969. Sask Tel suggested that the full lease
agreements would assist in the planning of facilities for béth
conventional cable television and new services such as computer
communication and picture phones.

When the NDP governient announced its cable policy in 1972,
there were six cable television systems operating in the
province. Licensed systems were located in Alsask, Weyburn,
Prince Albert, Estevan and Ponteix. An unlicensed systen
operated in Mankota. The combined subscriptions of the systen
were 8,000.

Despite the two Sask Tel initiatives, existing systenms
continued to operate with pole attachment agreements. The
largest undertakings were Estevan Co-Ax Cable TV Ltd. and
Weyburn Co-Ax Cable TV Ltd. The two companies had contracts with
Sask Tel where they paid the telephone company $3.75 per pole

attachment per year and the companies owned all their coaxial
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cable. Under its hardware policy, Sask Tel began to bury cable
in the two cities and by 1976 about 5,000 feet of cable was
buried in a new subdivision in Weyburn and 1,500 feet in
Estevan. Under the government's cable policy, existing systenms
were to be phased into the systeﬁ. Therefore, when HWeyburn's
contract expired in 1974 and Estevan®®s in 1976, Sask Tei did not
renew them. The telephone company continued to lease poles to
the companies on a day-to-day basis at the original rate.v
Apparently Sask Tel did not charge a rental fee for distribution
on the underground cable,32

By February 1975, it was estimated that the cost of Sask
Tel’s 10-city, 118 mile proposal for cable disgribution would be
$18.5 million.33 By August 1976, Sask Tel had installed 100
miles of coaxial cable in Regina, 40 miles in Saskatoon and 25
miles in Moose Jaw. The ﬁnderground cables included amplifiersv
and service drops which indicated that Sask Tel would refuse to
allow cable companies to own these portions of the distribution
system.3*%

Thus, Sask Tel had begun to install the cable distribution
system and had established its hardware ownership policy before
the Saskatchewan government announced its cable television
policy. More importantly, the system was, for the most part, in
place before the hearing for cable television licences began in

February 1976,
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Development of Co-operative Cable Companies

Details of the co-operative scheme were outlined on October
12 1972 by Hurbert Prefontaine, chief cabinet planning officer,
Community groups were required to.raise ten per cent of the
initial capital cost of the cable delivery system., The |
government was willing to provide initial funding for community
groups seeking a CRTC licence, Once community groups were |
formed, they were to apply either to Sask Tel or the Department
of Government Services (Brockelbank's portfolio). Then the
applicants would be instructed to arrange details with Sask Tel
in order to determine a rate structure as a basis for their CéTC
application, 3s

The government did not set guidelines for the establishment
of cable co-operatives unéil the following spring. Brockelbank
attributed the delay to discussions with federal authorities, s
On May 30, 1973, the "Provincial Government Guidelines for Cable
Television in Saskatchewan" was issued.37 Two points guaranteed
the co-operatives would conform to the government’s stated
policy. First cable operators would "...be incorporated as a
legal entity (company, society or co-operative) with by-lawus
which indicate the non-profit status of the incorporation.”
Following this guideline, the co-operative cable companies were

constituted under the Saskatchewan Co-operative Associations

Act.38 Second, the earlier reguirement that the co-operatives

must be prepared to supply ten per cent of the capital cost of
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Sask Tel's local distribution system was reiterated. Six other
points dealt with subscriber and membership participation in
administrative activities, community access for programming, the
sharing of program resources and facilities and the importation
of remote signals, and the estabiishment of a programaing
advisory council. Once these guidelines were met, the |
co-operatives would be eligible for a $5,000 grant to assist in
their development.

Cable co-operatives to serve each of the four cities were
established by the licence application deadline in October 1975,
In light of the Saskatchewan governmentts policy and guidelines,
it is interesting to contrast the development of the Regina‘and
Saskatoon groups.3°

In 1972, three groups interested in establishing cable
co-operatives had formed; Two of these groups, Regina Communify
Cable Association (RCAA) and Community Cable Saskatoon (CCS);
were developed locally. The third group was a consortium of five
existing province-wide co-operatives which was established in
1971 when the controlling shares of a formerly private company,
Sascable Television Ltd., were purchased,*?

In April 1973, Sascable presented a brief to cabinet which
embodied a proposal for a provincial cable network.*! The scheme
called for local control of local programming with provincial
programming controlled by all districts and the consortiun.
Profits from the urban markets would be used to subsidize local

programming in rural markets. Moreover, the brief suggested that
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since the co-operatives would have guaranteed subscribers
through their existing membership they were in the best position
to impiement the Saskatchewan cable policy. Brockelbank,
suggesting that Sascable's centralized structure would inhibit
actonomous community control, reéommended the application be
refused. The next month the government's guidelines weré issued
and Sascable withdrew its application.

Despite its rejection of Sascable's proposal, the
government asked the consortium to aid in the development of the
cable co-operative. Sascable agreed and recommended that local
co-ops and credit unions become involved. As a result, steering
committees were established in Saskatoon and Regina.*2

In Saskatoon, after initial conflict regarding the cost of
membership shares, the steering committee (established by the
Saskatoon Co-operative Aésociation and the Saskatoon Credit
Union) and CCS joined forces. On February 18, 1974, a joint
organization called the Saskatoon Cable Television Sponsoring

Co-operative (S5CTS5C) was incorporated under the Saskatchewan

Co-operative Associations Act. By February 1976, the SCTSC had

changed its name to Saskatoon Cablevision Co-operative and had
established a membership of 135 organizations.

The Saskatoon Cablevision Co-operative (SCC) established
close ties with the government during its development. First,
the government supplied and assisted with personnel. For
instance, the executive director of the SCC from May 1974 to

March 1975 was an employee of the Department of Co-operation and
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Co-operative Development. Second, the Communication Secretariat
supplied the SCC with information regarding developments within
the government and between the province and federal authorities.
Finally, significant financial assistance was offered by and
received from the government. |

On May 26, 1977, the 5CC received the first $5,000
development grant from the government. Subseguent grants,
including "managerial assistance grants," amounted to 510;000
per year. The SCC estimated prior to the February 1976 licence
hearings that the government had made 335,000 available to the
co-operative, This amounted to 90 per cent of the 3CC's income
in the period February 1974 to February 1976, The SCC plannea to
pay back $5,900 of the sum plus $12,000 raised from membership
pledges if it received a licence. Finally, a loan of $1.5
million from the Credit dnion Central, guaranteed by the
government through the Co-operative Guarantee Board, had been
arranged,+3

The Regina co-operative developed guite differenily from
its Saskatoon counterpart. The conflicts between the Regina
steering committee (led by the Sherwood Co-operative Association
and the Sherwood Credit Union) and RCCA were never resolved.
Finally, in July 1974, the steering committee, along with
various service clubs and labour unions, voted to form the
Regina Cablevision Co-operative (RCC).** The co-operative
received a government grant within three months and the original

community group faded away.*S
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It soon became apparent that the Regina co-operative was
developing a character different from the Saskatoon group.
Although it received the initial $5,000 development grant in
October 1974 and asked the government to guarantee a $500,000
loan through the Co-operative Guérautee Board, it refused
further funding from the province. In November 1975, thé
co-operative (which had changed its name to Regina Community
Cable Services) announced it would raise 340,000 through its
membership rather than risk its "arm's length relationship" with
the government which it felt it must retain to be considered by
the CRTC.*®

In July 1975, the province announced it would provide
$5,000 for the creation of an umbrella organization to assist
the co—-operatives in their applications and to share in the cost
of remote signal deliverf.*’ In response, the Saskatoon, Moose
Jaw and North Battleford co-operatives formed the Saskatchewan
Community Cable Federation. While the Federation was open to all
co-operatives, Regina did not join.

Finally, in its application to the CRTC, Regina Cable
offered two proposals for hardware ownership. One fell under the
provincial government's guidelines (ten per cent of the capital
cost of construction and Sask Tel owning the hardware). The
“"alternate" proposal would have the co-operative owning 50 to &0
per cent of the hardware in case the CRTC rejected the first
proposal. Regina Cable President Torance Tornquist said the two

proposals were offered because ".,..as a co-operative we do not
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see it as our role, nor is it in our objectives, that we should
undertake jurisdictional battles on behalf of any

governments,"*?

Provincial Policy - The Pre-Hearing Status

For some time after the cable policy announcement in 1972,
the Saskatchewan government appeared confident that their
initiative would be accepted at the federal level. Indeed,.
Brockelbank pointed out that the federal government's authority
to license cable television undertakings was recognized and not
in question.*® Following the announcement, Attorney-General Roy
Romanow whose department was involved in the legal and
jurisdictional aspects of the policy said he was satisfied that
there would be no conflict with jurisdiction carried through the
CRTC. 30 Farly meetings with the CRTC and DOC to discuss
Saskatchewan objectives were apparently positive. For instance,
at a meeting with local co-operative groups in July 1973,
Brockelbank announced that Sask Tel would proceed with plans to
build a broadband network for cable TV and future
telecommunication services because recent meetings with the
federal Minister of Communications and the CRTC left hin
confident the provincial cable policy would be accepted.S!

By April 1974, however, it became apparent that both the
DOC and the CRTC were concerned with aspects of Saskatchewan's

policy. In a meeting between Communications Minister Gerard
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Pelletier and Brockelbank's special advisor, leo Courville, the

federal minister expressed two points of contention.52 First,

— T

Sask Tel?s role as a common carrier was guestioned because
access to the distribution system was being denied to private
operators. S5econd, the DOC was éoncerned with Sask Telts role in
distribution agreements with cable operators. Pelletief
indicated that the CRTC shared the DOC's concern about the
provincial policy to limit access to Sask Tel's systen. fhe
Commission had suggested that the provincial government had set
up a pre-licensing arrangement which ruled out private
enterprise. At a gathering with the Saskatoon co-operative where
details of the meeting were released, Courville said he had'
indicated to the minister that the CRTC would incur "political
results”" if applications from non-profit organizations were
denied.S3 »

When Courville met with the DOC and the CRTC in August, the
major issue of the Saskatchewan policy became apparent.
Disagreements among the DOC, the CRTC and Saskatcheuén related

primarily to who should own what part of the local cable

e

distribution system.ss )

By this time Sask Téi had worked ocut a draft of a contract
to be offered to approved cable co-operatives. Sask Tel's plans
for signal delivery agreements with cable co-operatives,
eventually formulated as the "Penetration Dependent Agreement®
(PDA), stipulated that the telephone company would own all the

distribution cable, amplifiers and drops. Sask Tel would pay 90
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per cent of the cost of the delivery system while the cable
co—-ops Would pay the remaining ten per cent. The cable

co-operatives would then pay Sask Tel a monthly leasing charge

based on the number of subscribers connected to the system,.SS
The PDA was directed at the develbpment of co-operative cable
companies because it reduced the amount of capital requifed to
get into business. Past CRTC policy, however, was that the cable
drops in the cable distribution system to ensure compliance.with
Commission policy and regulations.

Courville met again with DOC and CRTC staff in early
December 1974, At this point he was told that tge PDA would
receive Egﬁ}?iggﬁ;esponse‘qum Pelletier and the DOC.S5® The
CRTC's reaction was uncertain. Courville said the Commission was
worried about the effects.of cable television on Saskatchewan
broadcasters' revenue. He felt, however, that the CRTC's majot
concern was that Sask Tel was beyond their jurisdiction.

In January 1975, Brockelbank met with Pe11é£ier but the
details were not released.S? In February, further talks were
held between the Saskatchewan and federal authorities, After
this discussion Brockelbank stated that most of the outstanding
obstacles to the provision of cable services in the province had
been cleared up. “We have received positive reaction to our view
that the ownership of the means of delivery -- the microwave as
well as the coaxial cable system -- should be the responsibility

of our provincially-owned telecommunications company."38 Thus,
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with the co-operatives established and the DOC's apparent
sympathy for Sask Tel hardware ownership, the provincial
government again appeared confident that its cable policy would
be recognized by the CRTC.

From the beginning a number.of messages were coming from
the provincial government and Sask Tel with regard to signal
delivery agreements for private companies. Two days after the
policy announcement, Premier Blakeney stated that private'
companies would not be allowed access to the Sask Tel system but
could establish their own systems.39 Later in the developments,
Ned Shillington, who had taken over Brockelbank's
responsibilities, said that if the CRTC licensed a profit—making
company, no hardware would be provided to them,.®9 During the
hearings Sask Tel pointed out that they were the only one with
legal authority to establish cable systems, !

The Commission®s stand on the hardware issue was far from
clear. Concern had been expressed about the Saskatchewan policy
to limit access to the cable distribution system and éast CRTC
policy on hardware ownership had been noted in the August 1 1975
call for applications. On October 10, 1975, however, Brockelbank
received a telex from CRTC Chairman Harry Boyle which suggested
that the Commission might reconsider its ownership
requirements.®2 Boyle said that the CRTC's past policy requiring
licensees to have effective control over amplifiers and drops
did not preclude applications that did not conform with the

ownership requirements. All applications would be accepted and
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giéen full consideraticn.

By December 3, the provincial government appears to have
felt it needed to assert its policy in other ways. Sask Tel
submitted last minute applications to the CRTC which would give
the telephone company licences fér the four Saskatchewan
cities,®3 Althdugh a federal Order-in~-Council prohibits‘
provincial governments or their crown corporations from holding
licences, Brockelbank wrote to Pelletier asking for an
amendment, ®*

Courville said the province had allowed the Sask Tel
applications because of concern that the CRTC might give a
licence to private groups with a regquirement that non'profit‘
groups have an involvement in programming rather than giving the
licence to community groups alone. Moreover, the government felt
Sask Tel would have no prﬁblem conforming to the provincial
cable policy since it was a crown corporation and already owned
the hardware,%S

In its CRTC applications, Sask Tel introduced twé signal
delivery agreements, the "Signal Delivery Tariff™ (STD) and the
"Direct Delivery Alternative" (DDA). The SDT was basically the
same as the Penetration Dependent Agreement that had been
developed earlier, Under the 3DT, the licensee would pay ten per
cent of the capital cost for the distribution system (which did
not imply ownership). They would own local and distant headends
and arrange for bill collecting. The other scheme was Sask Tel's

application for cable licences, Under the DDA, Sask Tel would
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own all the hardware and collect fees from subscribers, Other
groups in the four cities, to be named by the CRTC, would do the
programming. Cable programmers would not be reguired to pay the
initial ten per cent capital cost for the distribution systen.
Thus, Sask Tel would share licenées Wwith CRTC-approved operators
in the four cities. |

In a meeting with the Saskatoon co-operative, Sask Tel
legal counsel Tom Howe explained that the DDA was a way té "plug
holes" in the co-operative®s position.®® Sask Tel could take
over responsibility for billing, headends and the provisioning
charge at a cost of about 99 cents per subscriber per month as
opposed to a cost estimated at $1.50 for the co-operatives, The
saving in costs would allow Sask Tel to contribute $1.00-$2.00
per subscriber each month to programming for the co-operatives.
Therefore, even if the private operators accepted Sask Tel’s PDA
and offered the local co-operatives 75 cents of the monthly
rental fee for programming, the Sask Tel alternative would
provide more funding for programming.

Less than two weeks after the Sask Tel applications were
submitted there was an apparent turn-around in Saskatchewan's
policy regarding system access. On Decenmber 15, the provincial
government announced that in the interest of a "fair and
equitable hearing" a decision had been made to allow signal
delivery agreements to the private operators if they were
licensed.®7 However, the policy that private groups would not be

able to use Sask Tel's hardware would not be changed until the
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CRTC's decisions were made,

At a January meeting witﬁ the Saskatoon co-operative, Tom
Howe described the move to open Sask Tel's facilities to all
applicants as a trade-off with the CRTC. Had the government
continued to limit signal delivefy agreements to co-operatives,
the Commission would lose its power to grant licences. ﬁowe
suggested that Sask Tel would be allowed total ownership of the
delivery system, including service drops, in return for ailowing

the signal delivery agreements to private operators.&8

The Hearings

The hearings for cable television service for the four
Saskatchewan cities took place on February 9 to 12, 1976.
Despite the Saskatchewan government's cable initiative, the
co-operatives had significant competition. Aside from the four
cable co-operatives and Sask Tel, sixteen other applications
were heard,

First, Provincial Cablevision Ltd,, a company formed by six
television stations, applied for licences in all four cities,s®
The largest shareholder in the groups was Armadale
Communications which is involved in television, rtadio and
newspaper interests in the province., The broadcasters argued
that their ownership of cable was the best way to protect the
Saskatchewan broadcasting market industry against the effects of

cable, Provincial Cablevision suggested the company would allow
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the public to buy shares sometime in the future,79

Second, Prairie Cable Television, formed in 1972, applied
for all four licences. Jack Turvey, President of Interprovincial
Steel and Pipe Corporation Ltd, (IPSCO) held controlling
interest. Other shares were divided among another IPSCO official
and a doctor and lawyer from Regina,.,71

A third applicant for the four cities was J. Ronald
Mitchell representing a company to be incorporated. The cémpany
would be controlled by Moffat Communication Ltd., owner of CHAB
Moose Jaw and other communication interests in Canada.?2

Four other private companies applied for licences. Agra
Industries Ltd., which already owned systems in‘Estevan and
Weyburn, applied for the Saskatoon licence, The company was also
connected with Cablesystems Ltd. and owned other cable companies
in Alberta and British Célumbia. A company to be incorporated,
which was 50 per cent owned by Capital Cable TV of Edmonton[
also applied for a Saskatoon licence. Finally, Saskatoon
Telecable, whose owners had established radio station>CJHW in
Saskatoon under the ownership of Western World Communications
Ltd., applied for the Saskatoon licence,?3 Prairie Co-Ax TV
Ltd., which was controlled by Cablecasting Ltd. and connected to
Agra Industries applied for the Moose Jaw licence.?*

During the hearing, the provincial government and the
telephone company asked for an end to the strict rules against
telephone ownership of the cable system.?5 The Saskatchewan

government®s brief focussed on the historic role of the

M



telephone company in the province, the existing concentration of
media ownership and the necessity of separating the "mediunm”
(delivery) role from the "message" (programming) role in cable
coperations.?% The telephone company stressed its statutory right
as exclusive supplier of telecomﬁunication services in the
province and the economic rationality of a single supplier of
cable eguipment.

CRTC Chairman Harry Boyle suggested the medium-message
separation was a "neat arrangement™ but neglected important
factors such as the effect of cable on broadcaster revenues.?7?
On the issues of Sask Tel's applications and hardware ownership,
Boy}e said in a post-hearing interview that the CRTC had agfeed
to hear the applications but hadn't abandoned its policies. He
said that unless the federal cabinet changed the
Order-in-Council prohibiéing provincial crown corporations from
holding CRTC licences, Sask Tel could not be granted a
licence,?8

Concern was raised by both the CRTC and the Canadian Cable
Television Association regarding the non-profit status of the
co-operative cable applicants. They suggested a lack of profit
incentive might lead to a dwindling of interest in the cable
undertakings. CRTC legal council Chris Johnston expressed
concern about the government's encouragement of the co-operative
applicants. Shillington replied that, with the organizational
grants, the cable groups were being treated no differently from

other co-operatives developed in the province.??
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When the hearings closed on February 12, a number of new
actors and issues had been introduced. The CRTC was left to
decide on the licences based on the Saskatchewan government's
policies, its own policies on hardware ownership, the diverse
ownership schemes represented byvthe applicants and the

potential loss of revenue to broadcasters from cable television.

e

While the DOC did not publicly address the Saskatchewan
government?s 1972 initiative, its activities and interactions
with preovincial governments on a multilateral level set the
context within which the future negotiations would take place.
The DOC was interested in initiating a consultation process with
the provinces to facilit&fe the development of an integrated
national telecommunications system. The DOC's 19705 agenda for
federal-provincial consultation eventually provided the
Saskatchewan government with a forum for bilateral negotiations
over cable jurisdiction. Moreover, because the other provinces
were interested in asserting their respective roles in
communication policy development, the Saskatchewan government
found allies for its demands.

During the period before the CRTC awarded the four
Saskatchewan licences, two developments promoted
intergovernmental interaction. First, the DOC published two

position papers as a means to prompt federal-provincial
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discussion. The proposals set forth in the 1973 and 1975
documents suggested approachés to "harmonize federal and
provincial objectives and activities in the field of
telecommunications®™ and to provide "a basis for further
consultation and ...revision of federal communication
legislation."8% Second, during this period, the mechaniéms ware
set up for political interaction on both an interprovincial and
a federal-provincial level with the introduction of confefences
for communications ministers.

By 1976, however, it was apparent the federal government
and the provinces had different perspectives on cable
jurisdiction and, as a result, different agendas. On one hana,
the federal government maintained the position that cable
television was an integral part of the broadcasting system and
was properly under federél jurisdiction. They were, however,
willing to give the provinces a consultative role in the
development of cable systems or to make arrangements so the
provinces could play a larger role in the regulatory function.
But these arrangements would necessarily presuppose federal
control and account for federal objectives. On the other hand,
the provinces claimed a constitutional right to jurisdiction
over cable television, Effective control, not just consultation,

regarding cable systems was the least they wanted,
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The Green Paper

In 1973, the federal Minister of Communications Gerard

Pelletier released a federal position paper entitled Proposals

for a Communications Policy for Canada. The purpose of the
"Green Paper"™ was to provide the basis for provincial |
participation in the development of a "national communication
policy."8! The paper stated that studies had demonstrated'a
"need for consultation and collaboration on matters of policy
and planning between the federal and provincial governments.”
Therefore, a process of consultation was proposed to "assurse
this harmonization is achieved.™

The "consultative arrangements" suggested were periodic
meetings of ministers of communications and continuing dialogue
between the two levels of government., These mechanisms would bé
sensitive to provincial views and interests in the developmeht
of national policy-making.

Specific comments on the rationale for provincial
consultation in the development of cable policy are interesting,
especially compared to judicial interpretation of cable
jurisdiction up to this point.

In 1965, the British Columbia Court of Appeal had
established that the federal government had constitutional
jurisdiction over cable signals which used broadcast signals.8?
The federal government, in turm began to regulate cable under

the auspices of the CRTC by recognizing cable as a "broadcasting
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receiving undertaking" in the 1968 Broadcasting Act. The legal
foundations for federal contr§1 were far from solid, however,
especially in terms of the regulation of closed circuit
community channels and other non-broadcast-related services.

Based upon the Victoria Cahievision case, the Green Paper
maintained that cable television was a broadcasting recéiving
undertaking and therefore under federal jurisdiction. With
federal dominance established, the Paper suggested, howevér
that:

ess{ 1]t seems desirable to reconsider and perhaps

clarify the statutory provisions governing the

relationship between the broadcasting and carrier

functions of cable television systems.83
To this end, the DOC asked for provincial views on the problems
arising from the dual nature of cable operations.

The DOC's interest in the "dual nature"™ of cable operations
and the need for consultation is suggested in other
commentaries. The approach taken toward the non-broadcast
elements of cable operations, for instance, was somewhat
different from that taken toward programming elements. The Green
Paper recognized, without making reference to any specific
examples, that judicial interpretation was "neither
comprehensive nor in all respects conclusive.” Indeed, the
constitutionality of federal or provincial jurisdiction over
closed circuit cable services had not then (and has not since)
been tested by the courts. This is important in view of the

Green Paper's emphasis on the need for provincial consultation

and co-operation regarding non-broadcast services. The Paper
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recognized that:

«ssthe coaxial-cable systems that distribute the
broadcast signals are technically capable of being
developed so as to carry other services of a
closed-circuit nature, involving computers, databanks,
and sophisticated display devices, which might otherwise
be handled by telecommunication carriersS....

eseit may be difficult to distinguish clearly between
broadcasting and carrier function on the basis of
hardware alone, since many of the closed-circuit
services using the facilities of CATV systems will
contain an element of "programmingM....%¢

Therefore, the Green Paper proposed measures to "harmonize"
broadcasting and telecommunication regulation.

The Green Paper suggested that the functions of the
Canadian Transport Commission which had authority over federally
regulated telecommunication carriers (Bell Canada and BC Tel)
and the CRTC should be combined into a single regulatory agency
which would have jurisdiction over both broadcasting and

telecommunications. The Paper noted that:

Several provincial governments have expressed increasing
interest in the development of CATV and other cable
systems in relation to regional and local planning for
telecommunications services of all kinds. The increasing
complexities of the Canadian broadcasting system demand
the most careful attention to the impact of CATY
undertakings upon its stability and capacity to serve
national and local needs. The increasingly complex
relationship between broadcasting and carrier functions
suggests that a single federal telecommunications agency
responsible for both the supervision of the broadcasting
system and for the regulation of telecommunications
carriers subject to federal jurisdiction, would be in a
position to give weight to the expressed provincial
interest in the development of communications
facilities....85

In those provinces where the principal telecommunications

carriers were subject to provincial jurisdiction, the government
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was willing to discuss the *"formulation of arrangements for
consultation between federal and provincial bodies in advance of

policy decisions falling within the competence of those bodies.”

The First Federal-Provincial Communication Ministers! Conference

The DOC's Green Paper proposals were to be the main topic
of discussion at the First Federal-Provincial Conference on
Communications. However, the conference agenda was somewhaf
altered due to earlier interaction among provincial governments.
Beginning in 1972, the provinces agreed to provide for continued
co-operation and to "establish common policy positions to ensure
realization of national and regional objectives."8® The
provinces had met three times on an interprovincial level before
the first federal-provincial conference for communications
commenced in November 1973. By 1972, the premiers of all ten
provinces agreed that:

«+sfederal initiatives in the fields of voice and data
communications, including cable television,...do not
take into account provincial policies, priorities and
jurisdiction.®7?
Therefore, while Pelletier had planned to discuss the specific
points for consultation set out in the Green Paper, the
provinces refused to co-operate. Instead, they insisted that the
whole issue of commuhications, including jurisdiction, be

discussed. The result was that the first Federal-Provincial

Conference on Commnunications ended in a deadlock between the two
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levels of government. The provinces agreed they would plan the
agenda for the next meeting and issued a joint statement to the
effect that:

The provinces' historic responsibilities in

communications have in recent years taken on new

dimensions and importance by reason of social, economic
and cultural impact of rapidly changing technology.8®

The Grey Paper

Following the conference, a series of bilateral mestings
were held between Pelletier and the provincial ministers
responsible for communications., In response to’these meetingé
and to the provincial positions presented at the November 1973
conference, the DOC released a second position paper in April

1975,

Communications: Some Federal Proposals, which was a so

called "Grey Paper," reiterated the federal government's
position on the need for a centralized nationwide control of
communications. Like the Green Paper, the Grey Paper stressed
the need for "harmonization" between the federal and provincial
governments. However, the focus on the Grey Paper was on the
integrated nature of telecommunications technology. This time
the need for consultation and co-operation was based on studies
which showed that "all forms of telecommunications have both
national and local aspects and that these aspects cannot be

separated on the basis of the technical characteristics of the
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facilities involved."”

The Grey Paper said neither level of government could give
proper attention to the development of the Canadian
telecommunications system as a whole because the regulation of
telecommunications carriers and broadcasting came under
different jurisdictions.

Legalistic guestions as to which aspect predominates in
a particular stuation are much less important than a
mutual determination to ensure that the people of Canada
have access to the best communication services that the
country can afford. This objective can be best achieved
if the federal and provincial governments can agree upon
effective means to harmonize their policiesg and
priorities so as to arrive at the best results for the
Canadian public,.®%®

While a formal transfer of legislative powers either to or
from the provinces was rejected, the Grey Paper suggested that a
consultation process could be instituticonalized with the
establishment of a Committee for Communications Policy and an
Association of Communications Regulatory Bodies.

The Grey Paper also announced that the federal government
was going to introduce two-stage legislation. The first stage
would consist of the establishment of a single body which would
combine the regulatory functions of the Canadian Transport
Commission and the CRTC. The second stage would consist of a
revision of existing broadcasting and telecommunications
legislation,

Continuing the policy of co-operation and consultation, the

Grey Paper stated that mechanisms were needed to incorporate

provincial concerns with the development of carrier and cable
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facilities, Therefore, the second phase legislation would:
«ssprovide that a representative of the appropriate
provincial regulatory body [ for telecommunications
carriers] will be entitled to take part in the public
hearings and the private discussions of the federal
regulatory body in advance of decisions taken with
regard to the issue, amendment, renewal suspension or
cancellation of a licence for a broadcast receiving
undertaking. 9o :

The most significant statement in the Grey Paper with
regard to cable was that the federal government would consider
delegating a share of cable responsibility to the provinces if
federal objectives were recognized. The Grey Paper stated that
the federal government would:

.+sbe willing to discuss any practicable arrangements
that the provinces might suggest to give them a greater
share in the process of licensing and regulating
broadcasting receiving undertakings.®!
Any such arrangements would be subject to an agreement allowing
the federal authority to impose conditions or criteria on

undertakings offering "programming®” and would be subject to the

technical certification of any radio-receiving eguipment,

The Second Federal-Provincial Conmmunication Ministers!?

Conference

Between 1973 and 1975, the provinces held a series of
conferences at an interprovincial level where individiual
objectives and stands eventually jelled into a unified position
on the question of cable jurisdiction. Therefore, by the time of

the second Federal-Provincial Conference on Communications in
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1975, the provinces reacted in unison to the federal initiatives
set out in the Green and Grey Papers.
Under a provincially-set agenda heading entitled "Roles and
Responsibilities" the provinces spelled out their opposition to
the federal position and tabled ﬁ provincial alternative to the
federal proposals.
They rejected the federal mechanisms for consultation as
“setting up a complex structure which will perpetuate thev
already confused roles and responsibilities of both levels of
government.”" They stressed, however, that they would rather have
a political solution to the jurisdictional gquestion than a
judicial one.®2
The provincial alternative for the resclution to the
question of cable jurisdiction was embodied in one of the three
counter-proposals dealiné with "a realignment of roles and
responsibilities.” In contrast to the federal position, the
provinces drew a distinct line between broadcast and
non-broadcast services. The joint statement suggested that:
[ wlhereas the provinces agree that the cable
distribution systems are in fact local broadband carrier
systems with a capacity far in excess of their immediate
television uses....Be it resolved that provincial
jurisdication would extend over all aspects of the cable
distribution systems and services with the exception of
federal broadcasting services,®93

Thus, there was a fundamental difference of opinion between the

two concepts of cable jurisdiction held by the two levels of

government.
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Pelletier responded by restating that the cable
distribution systems must be regarded as broadcasting receiving
undertakings, integral to the national broadcasting system.®¢ He
then suggested that the federal government's confidence in their
constitutional right to tegulaté was strong enough that it was
being currently tested in court with Quebec's moves to‘regulate
and license cable undertakings in the province.®5 Pelletier also
suggested that the provincial proposals were beyond the ferms of
reference at a Communications Ministers' Conference. The
provincial proposals, he suggested, would involved a transfer of
jurisdictional responsibility which would require constitutional
amendment, Therefore, they ctould not be discussed at a
conference of First Ministers.?e®

With one level of government committed to centralized
control over cable withih the existing framework and the other
level committed to a significant transfer of powesrs, the
political negotiations on a multilateral level came to a
standstill, Political interaction continued but it occurred on a

bilateral level.

—— ———

The CRTC announced its decisions for cable television
licences for the four Saskatchewan cities on July 15, 1976.97
The Commission did not explicitly recognize the Saskatchewan

government?s policy on non-profit co-operatively run cable
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undertakings in the province. Instead, the problems of high
levels of absentee- and cross-ownership in the province's
existing media were ildentified as the basis for its decision.
The Commission suggested the licensing of cable undertakings in
the province could be used to cofrect this problem through
licence awards to applicants whose owners resided in
Saskatchewan. The four licences, "based on the merits of their
individual applications,” were awarded to Regina Communitj Cable
Services, Battleford Cablevision Co-operative, Saskatoon
Telecable and Prairie Co-Ax.98
Implicitly, the provincial government's initiatives on

non-profit co-operatively owned cable undertakings were met'
halfway in two respects. Two out of the four co-operatives
established were licensed. Second, although the Commission
recognized the "historic’role of co-operatives in the social and
economic development in the province," it reiterated concerns
raised at the hearings about long-term interest being curtailed
by the non-profit status of the co-operatives. The Commission
suggested that:

{ t}he success of the co-operative movement in the

province lies in genuine co-operative enterprises in

which the members have a strong economic, as well as

social, interest.®?®
In its opinion, the co-operative applicants as constituted did
not meet the criterion of "economic interest.” As a condition of

licence, therefore, the Regina and HNorth Battleford

co-operatives were asked to submit amendments to their Memoranda
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Act. A consumer co-operative structure was suggested,100

On the issue of hardware ownership, the CRTC did recognize
the government's policy but its own policy on minimum hardware
ownership of distribution eguipment by cable licensees was
maintained. While Sask Tel*s historic role in providing
telecommmunication services to rural and remote areas through
cross-subsidization was noted, the cable licensee’s ability to
comply with CRTC regulation was emphasized.

The Commission considers that the ownership of the

headend, amplifiers and drops is essential to ensure

that the licensee is always in a position to comply

fully with national legislative broadcasting

requirements for the provision of those broadcasting and

entertainment services for which it has been licensed.

The licensee must exercise control over the means of

delivery of the service and should be in a position to

contribute to the design of the system in order to

ensure compliance with national technical standards,
Moreover, hardware ownership was considered essential for cable
operators?! accountability to their subscribers because licensees
could plead lack of control over the delivery system as a means
of avoiding responsibility for their services. Finally, the
Commission suggested that the cable operators! ownership of
distribution equipment could satisfy both provincial and CRTC
objectives,

The Commission considers...that the ability of the

licensees to carry out their responsibilities under the

Broadcasting Act and the ability of Sask Tel to carry

out its responsibilities as the instrument of

Saskatchewan Government policy to provide

telecommunication services in the province can both be

safequarded by appropriate ownership of facilities and

contractual arrangements with respect to their use.

Thus, the Commission imposed its policy of minimum cable
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operator ownership of the local headend, amplifiers and service
drops as a condition of licences. All contracts between the

cable companies and Sask Tel would be subject to CRTC approval.

NEGOTIATION AND COMPROMISE

The CRTC's decisions served as a catalyst for the
jurisdictional negotiations between the Saskatchewan govefnment
and the two federal bodies. The provincial reaction to the.
decision was three-~fold. First, appeals were made to the federal
cabinet and the federal court by the Saskatchewan government,
Sask Tel and the two unsuccessful co-operative applicants,
Second, the government put a freeze on all cable operations by
refusing to allow any of the licensees access to Sask Tel's
system until the CRTC apétoved the ownership of all cable
distribution hardware by the telephone company. Finally, within
two weeks of the decision, the government announced plans to
introduce a non-profit co-operatively owned closed circuit pay
television system in Saskatchewan.

While the appeals to cabinet and the federal court were not
successful, the Saskatchewan government!s other two tactics
opened up routes for negotiation.!9! By prohibiting cable
services to commence for a period of about eighteen months, the
government was able to establish a negotiating dialogue with the
CRTC. Before that, however, the negotiations with the DOC which

had begun earlier on a multilateral level at the
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federal-provincial conferences continued at a bilateral level,
The announcement of a provincially-established pay television

network became an important tool in these negotiations.

i. DOC NEGOTIATIONS: Shared Jurisdiction

The agenda and boundaries for the negotiations between the
DOC and the Saskatchewan government were set by the DOC's'Grey
Paper where a suggestion was made that the federal government
would negotiate an administrative agreement to share cable
authority with the provinces. On March 17, 1976, Jeanne Sauve,
who had taken over Pelletier's position as federal
Communications Minister, embarked on a course of bilateral
discussions by making a speech. Sauve repeated the policy
paper's proposals for a ;practicable arrangement” to share in
cable licensing authority so long as the federal authority in
programming and the broadcasting system aspects were
recognized,.1902

Two weeks later, Sauve met with Saskatchewan's minister
responsible for cable, Ned Shillington. The gquestion of cable
jurisdiction was apparently not a major paft of the meeting.
Instead, the discussion focussed upon the possibility of a
"mixed system™ of private and co-operative cable interests in .
the province and upon the establishment of a council to discuss

communications problems as suggested in the Grey Paper.io3
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It is important to note that the discussion took place
before CRTC had issued its licensing decisions for Saskatchewan.
Indeed, the conflict between the CRTC and the DOC's agendas
became apparent when the CRTC issued statements regarding cable
policy in December 1975 and Harcﬁ 1976.1094 The first policy
statement came at a time when the then federal Communicétions
Minister Gerard Pelletier was conducting bilateral discussions
with the provinces regarding the proposals set out in the'Green
Paper and three months prior to the second Federal~Provincial
Conference on Communications. The CRTC's second policy statement
was issued on March 27, 1976, just before Sauve began her tour
for bilateral discussions on shared jurisdiction with the 7
provinces.,

While the first bilateral meeting between Sauve and
Shillington was relativeiy uneventful, the Saskatchewan
government's announcement of pay television for the provinceb
changed the dynamics of further meetings. Indeed, the pay TV
issue allowed the province to establish a new agenda item for
bilateral negotiations and to gain a bargaining tool which had
not existed in prior discussions.

The Saskatchewan government's announcenment that it would
support co-operative pay television on closed circuit was made
on July 30, 1976.195 As in its early policy for conventional
cable television, only non-profit groups would be allowed to use
Sask Tel facilities, Rather than beaming cable programming via

microwave, videotapes and films for community and educational
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programming would be "bicycled” to different centres.
Shillington stressed the importance of the initiative as an
opportunity for community programming and rural expansion of
cable television. Finally, since the closed circuit system would
not make use of the radio freguehcy spectrum, CRTC licences
would not be regquired.

When the policy was announced, Shillington suggested that
provincial pay TV had been in the works for some time butvuas
being brought out earlier than expected because Saskatoon
Cablevision Co-operative had indicated it was going to seek
government approval to implement a closed circuit system. Later
in the negotiations, however, the Minister admitted the
government?’s decision to support the co-operative pay TV network
was brought out of the closet as a means of putting pressure on
the federal government.léb

Although Shillington's statements suggest that the closed
circuit policy was prompted by the Saskatoon co-operative, the
scheme was apparently introduced for two reasons. First, a
co-operative pay TV network was a means for the government to
implement its 1972 cable television objectives. Second, the pay
television scheme could be used as a tool in negotiations with
the federal authorities if the CRTC's decisions failed to
recognize the Saskatchewan policy.

The idea of closed circuit pay TV was presented to the
Saskatoon co-operative before the CRTC's July 15, 1976 decision

on cable television. On June 9, Shillington and Courville met
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with the Saskatoon Cablevision Co-operative and discussed
various options for closed circuit and pay television in the
province.,!97 The co-operative investigated details of the closed
circuit plan such as programming packages, Sask Tel contracts
and rarketability. However, the décision to proceed with the
establishment of a closed circuit television systemr was ﬁot made
until December 2, 1976 at the Saskatoon Cablevision
Co-voperative's Annual General Meeting.!98 The membership wés
also presented with the options of withdrawing completely or
doing community programming for Saskatoon Telecable, an offer
made by the Saskatoon licensee.

A report dated July 14, 1976, the day before the CRTC's
decision was released detailed the provincial government?®s
objectives for closed circuit television., The report, written by
Leo Courville, suggested five rationales for a closed circuit
television offering. Closed circuit television could ensure sask
Tel control of hardware; establish provincial presence in pay
television in a "meaningful and politically acceptable" way;
provide a sufficient revenue source for local cable co-operative
programming; establish a basis for provincial jurisdiction over
closed circuit community and educational channels; and allow a
conventional cable television system or a full closed circuit
television system of up to nine channels to develop alongside
the closed circuit offering.19® It is important to recognize the
multiple objectives set out for the closed circuit policy,

outlined in the Courville Report. While the stated objectives of
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the provincial government?s 1972 cable policy were incorporated
into the scheme, the jurisdictional stakes in the 1976 closed
circuit policy were clearly recognized.

Federal Communication Minister Sauve reacted strongly to
the Saskatchewan government's paj TV plans. The reaction was
understandable as a national pay TV system had been onvthe DOC's
agenda for the past few years., In June, Sauve had set out a
series of conditions for the introduction of national pavaV and
the first hearings on pay TV were scheduled for the fall.t1o

Sauve said she would "fight to the finish" Saskatchewan’s
pay TV plans because they could have disastrous conseguences for
the future of the Canadian television industry.tit
Saskatchewan's plans, she suggested, could effectively kill the
orderly introduction of pay TV across Canada, especially if
other provinces folloued’their lead, As a result the Canadian
pay TV market could be swamped with second rate programming.
Finally, Sauve expressed confidence in Ottawa's legislative
authority over pay TV on closed circuit but said, ifknecessary,
legislation would be passed to guarantee an end to
Saskatchewan's plans. The CRTC, on the other hand, expressed
some doubts about jurisdiction over closed circuit undertakings.
A CRTC lawyer said it was a "shadowy area" and there was a
possibility it would not come under the CRTC's jurisdiction in

the Broadcasting Act.112

While the DOC could have referred Saskatchewan's claim to

jurisdiction to the Supreme Court or introduced amendments to
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the Broadcasting Act, it did not. Instead, negotiation over pay

TV became part of the wider negotiation over shared jurisdiction
of cable with the province, It is possible that the DOC wanted
to avoid legal routes because the issue of constitutional
jurisdiction over conventional éable television was already
being considered in the Quebec Court of Appeals. In addition,
the DOC may have wanted to avoid legislative routes to the
resolution of the matter because of negotiations with otﬁer
provinces., Court challenges and legislative amendments could
hamper the discussions by establishing jurisdictional
uncertainty and be perceived by the provinces as "bad faith"
bargaining.

By the first week in September, Shillington indicated that
Saskatchewan was willing to co-operate with Ottawa on sonme
aspects of its plans to‘introduce pay TV. In reaction to Sauve's
concerns regarding programming, Shillington said he would be
willing to discuss a pooling arrangement of profits for feature
length films and community programming.!13 Any co—opération
would have to be based on a recognition of regional needs and
involve community programming for small centres in the overall
plan for pay television. Before anything could be discussed,
however, Shillington wanted clarification of Ottawa's policy. If
by orderly introduction Sauve meant Ontario and Saskatchewan had
to initiate pay TV at the same time, Mthen that's carrying

centralism to an extreme.”
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Further talks with the federal minister d4id not take place
until late November. By this time the DOC had been successful in
its negotiations with Manitoba. The Canada-Manitoba Agreement of
November 10, 1976 provided a form of regulatory delegation which
recognized federal jurisdiction'over programming services and
provincial responsibility for non-programming services;llﬁ
Moreover, the provincially-owned telephone company, Manitoba
Telephone Systems (MTS), was ensured exclusive rights in'the
agreement to provide all of the distribution equipment for the
delivery of cable services. The trade-off in the Canada-Manitoba
Agreement was that the provincial government agreed to federal
jurisdiction over pay television.

The Canada-Manitoba Agreement was offered as a model to the
Saskatchewan governnent in its negotiations with the DOC. The
key was that Saskatchewah would have to agree that pay TV should
be established by the CRTC. Shillington rejected the
Canada-Manitoba Agreement as a "guick solution”™ and said the
province was not prepared to abandon closed circuit éay
television because it lay in provincial jurisdiction,11s
However, Shillington said that in his November 29th discussions
with Sauve there was an increasing recognition of Saskatchewan's
approach to cable and there had been no real disagreements.
However, whereas the federal government seemed to be softening
on the issue of Sask Tel hardware ownership and closed circuit
television, Shillington expressed doubts about the DOC's mandate

to negotiate cable and pay TV issues,its
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Negotiations along the lines of the Canada-Manitoba
Agreement continued. In December, Sauve said the federal
government could accept the Saskatchewan government's monopoly
over hardware in return for a guarantee of federal jurisdiction
over broadcasting which allowed bioadcasting services to develop
along national 1ines. The province’s right to regulate ofher
uses of cable were not in question. However, excessive
competition in the pay television field could lead to audiénce
fragmentation which would limit profits necessary to produce
programs. Therefore, a single agency, the CRTC, was needed to
regulate pay TV on a national basis.t1?

Shillington responded the next month with a recognition bf
federal authority over cable programming. While the province was
unwilling to give the federal government a "blank chegque" as
Manitoba had done, Saskatéhewan was prepared to admit federal
responsibility for using closed circuit pay TV to foster a
Canadian identity. The province, however, also had a
responsibility to foster the programming needs specifié to its
region, 118

The DOC's next step in the negotiation process was directed
toward all the provinces. On March 22, 1977, the new

telecommunications legislation promised in the Grey paper was

Capada, would allow the provinces greater power in requlating
communications but ultimate control would be retained by the

federal government.1:9 The legislation contained two measures
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which would appease provincial interests in cable policy. First,
the Act would allow the federal government to delegate certain
regulatory responsibilities to provincial agencies by agreement.
Second, the bill provided for a binding power of direction by
the DOC over the CRTC. While the‘first measure was hot new to
the federal-provincial dialogue, it would establish a sfatutory
guarantee of earlier promises set out in the DOC's policy
papers. It would also give the DOC the statutory right to‘make
delegation agreements, a right which was questioned when the
Manitoba accord was signed. The proposed power of direction
would bring the CRTC in line with DOC initiatives and with
agreements arising from federal-provincial negotiation.

Shortly after the telecommunications bill was introduced,
the federal and provincial comnmunication ministers met in
Edmonton. While Quebec's'absence from the discussions hampered
any serious negotiation, the conference provided Saskatchewan
with a larger forum in which its jurisdictional claims to pay TV
could be expressed. As a result of the conference, ab
federal-provincial committee was established to develop a
jurisdictional formula for pay TV.120 Shillington left the
conference expressing confidence that the CRTC would reverse its
position on Sask Tel's ownership of cable hardware in light of
the DOC's support of the provincial policy and of the impending
telecomnunications legislation.t21

Despite the work of the newly established

federal-provincial committee on pay TV, the Saskatchewan
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government decided to lay statutory claim to closed circuit

jurisdiction. On April 18, 1977, the Community Cablecasters Act

—— . e T i e

was introduced in the legislature.1!22 The Act embodied
Saskatchewan's claim to jurisdiction over educational, cultural
and information programming effefed on intraprovincial closed
circuit pay television., It is also important to note thét,
although the Act was assented to on May 10, 1977 and remains on
the books, it has never been proclaimed. |

The Act covers only "cablecast services" which are defined
as programming carried exclusively on closed circuit and located
entirely in the province. The programming offered as cablecast
services originates from tapes, films, cassettes or discs as‘
opposed to broadcasting which utilizes the radio frequency
spectrum to transmit signals,123

The Act provides thgt closed circuit programming is offeréd
only by co-operatives and only on Sask Tel's distribution
system. Under section 3 of the Act, exclusive rights tec provide
cablecast services are given to Ycablecasters" who are
co-operatives that have entered into agreements with Sask Tel to
operate the "cablecast system." Thus regulation is provided
through Sask Tel leasing cable hardware rather than through
licensing because only cable operators within an intraprovincial
scope who use hardware "owned in whole or part" by the telephone
company are allowed to be cablecasters.,i2+

By May it appeared a federal-provincial agreement was

within reach., On May 7, a DOC official was quoted as saying an
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agreement with the Saskatchewan government was expected in two
months. Shillington predicted an agreement by mid-summer,!2S The
provincial minister attributed the impending agreement to
Ottawa's change in attitude regarding pay TV. In the past, the
federal government had insisted §ay TV matters be settled before
an agreement on shared jurisdiction could be reached. thawa was
not willing to accept that the pay TV issue could be worked out

within an overall agreement on shared authority.

ERI Saas s

After these statements were made, however, negotiations
with the DOC appear to have broken down. A few speculations on
why that may have happened can be offered. First, a provincial
election was drawing neaf and the NDP government may have felt
that further wrangling with the DOC would mean that resolution
of the cable dispute would take too long. Moreover, any
resolution would have to be passed through the CRTC bécause the
federal Minister only had authority to ask the Commission to
review licensing decisions. There was no guarantee, as the
Canada-Manitoba Agreement illustrated, that the Commission would
feel bound by a federal-provincial accord. Thus, the government
may have felt that a negative reaction at the polls to the delay

in services was too great a risk. Second, the Community

P-4 F -3 _hq

Cablecasters Act stood unchallenged., The Saskatchewan government

may have felt that it was unwise to trade off the exclusive
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authority over closed circuit television once statutory
jurisdiction was claimed.

Another possibility is that it became unnecessary to
continue negotiations based on pay TV. If, as the evidence below
suggests, the Saskatchewan goverﬁment was able to negotiate a
hardware agreement with the CRTC, trade-offs for sharedv
jurisdiction with the federal government would be unnecessary.

In January 1977, Richard Simpson of the provincial |
Communications Secretariat informed the Saskatoon Cablevision
Co-operative about a meeting with CRTC staff in Ottawa.,12%
According to Simpson, the Commission said it could accept the
idea of Sask Tel hardware ownership with the exception of thé
local headend and inside wiring. He reported four CRTC
conditions of such a compromise: the cable licensees would have
to serve all potential sﬁbscribers in their franchise area;
cable licensees would be responsible for servicing; no cable
licence would be allowed to sign a contract with Sask Tel
without prior CRTC approval; and Sask Tel would be aliowed to
serve only cable operators licensed by the CRTC.

Shillington had a private meeting with CRTC Chairman Harry
Boyle prior to the March federal-provincial conference.127? Hhile
the details of the meeting were not released, it is possible
that the CRTC and the Saskatchewan government had come to terms
on the issue of hardware ovnership. By mid-March it was rumoured
that the CRTC had agreed to concede Sask Tel ownership of the

headends, drops and amplifiers if the inside wiring continued to
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be supplied by the cable licensees. In response to gquestions
raised in the Legislature, Shillington admitted that the CRTC
was prepared to make some concessions but they fell short of
provincial and Sask Tel needs,t28

Finally, by April 21, 1977; the "essence of an agreement”
with the federal government had been reached. Again in'response
to gquestioning in the Legislature, Shillington implied that an
agreement had been made with the DOC. However, he wuas coﬁfident
the CRTC would approve the agreement after hearings on the issue
cf common carrier hardware ownership were held in Manitoba in
June, With respect to the CRTC's position on Sask Tel hardware
ownership, Shillington said, "I anticipate the'CRTC would not
approve any Saskatchewan agreement before that but I anticipate
that after the hearing such an agreement will be approved.m129

The next day, April'22, Shillington asked the conventional
cable operators to apply to the Commission for licence
amendments to allow Sask Tel to own the amplifiers and drops of
the cable distribution system.1!3° On May 6, Battlefofd
Cablevision Co-operative applied for the amendment.!31 Two weeks
later, the co-operative umbrella organization, the Saskatchewan
Community Cable Federation, reported a letter from the
Battleford Cablevision Co-operative in which the operator
withdrew its membership from the Federation,t32

The North Battleford application was heard in conjunction
with applications for services to rural areas in Manitoba,

including those areas where licences had been set aside by the
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Minister of Communications as a result of the Canada-Manitoba
Agreement. Hardware ownership was therefore a major issue in the
hearings. Battleford Cablevision Co-operative proposed that Sask
Tel own all the cable distribution equipment aside from the
local headend. Sask Tel would be.responsible for service calls
and the cable co-operative would relay customer complaihts to
the telephone company, bill customers and be responsible for
programming.,133 |

The Commission?s decisions for rural Manitoba céble
licences were issued in August and for the North Battleford
amendment one month later. It is interesting to contrast the
CRTC's reaction to the hardware owership issue in the two
provinces.

Despite the Canada-Manitoba Agreement, or perhaps because
of it, the CRTC's decisiéns in Manitoba were hardline.134 The
preamble stated that the Commission could not subject its
authority to limitations imposed by other municipal, provincial
or federal authorities unless in conformity with the

Broadcasting Act. The Commission stated that it considered that

licensees should be afforded a range of options from minimum
{i.e. under CRTC policy) to total plant ownership in order to
meet CRTC regqulatory obligations,

While the Commission modified its hardware ownership
reguirements to avoid further delays in service to Manitoba, the
condition that cable licensees provide their own service drops

and inside wiring was maintained., Thus, although the decisions
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allowed the provincial telephone company to own amplifiers, a
deviation from past policy, the CRTC repudiated the terms of the
Canada-Manitoba Agreement.

Just one month later, and without a formal agreement,
Saskatchewan was able to achievé what Manitoba had attempted -
virtual control of the cable distribution system. In ifs
September 15, 1977 decision, the Commission noted that with the
exception of Manitoba, past policy was to regquire a cablé
company to own its headends, amplifiers and drops to ensure
compliance with federal broadcasting regulations and to
guarantee response to subscribers.?35 However, the Commission
was Yprepared to adopt alternative means of acgieving these
policy objectives"™ because of the special circumstances of
Saskatchewan and to avoid further delays in service.

As in the Hanitobapdecision, the cable operators were
regquired to provide the inside wiring. Unlike the Manitoba case,
however, Sask Tel was allowed to own the service drops. The
Commission stated the proposed amendment was approvea for the
Battleford Cablevision Co-operative on the condition that the
licensee:

+ess0uWn and operate its local head-end, signal

modification, studio egquipment, channel modulators,

antennas and inside wiring.
The "alternative means™ of ensuring CRTC objectives and licensee
accountability consisted of conditions related to the cable

operator's signal delivery agreement with Sask Tel.

141



The contract would have to provide terms guaranteeing CRTC
responsibility for determining and approving programming
material and priority. Second, the distribution of that
programming over other services distributed on the same cable
facility would have to be guaranfeed. Third, to ensure the cable
company remained accountable for service guality, the cbntract
would have to specify that the licensee was responsible for the
provision of customer services such as initial sales contéct,
billing, subscriber reguests, repairs, and complaints., Fourth,
while the contract would have to provide a term which allowed
the cable licensee to own, install and maintain inside wiring,
another term "could be added"™ to authorize Sask Tel's use of the
capacity in the inside wiring upon CRTC approval. Finally, the
contract would have to include a term ensuring that the licensee
would be provided capaciéy within the distribution system to all
delivery points in the area licensed.

The Commission concluded its decision by offering
assistance to Sask Tel and the North Battleford company in
working out the contractual arrangements. The signal delivery
agreement between Battleford Cablevision Co-operative and Sask
Tel became the subject of negotiation over cable jurisdiction
between the province and the Commission over the next two
months.

While the CRTC and Sask Tel were initially at odds over
Sixteen points in the signal delivery agreement, three points

were still being negotiated on November 1, 1977.13%& First, there
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were disagreements on who should service the drop wire. Second,
the number of channels the cable operator would be allowed to
occupy was in question. Finally, the Commission and Sask Tel
disagreed on who would have the power to allocate mid-band
channels. The latter point was ﬁost crucial because mid-band
channel allocation was the key to the control of the oﬁly part
of the distribution system left to the cable licensee, the
inside wiring. |

The inside wiring can carry signals on "low" VHF channels
(2-6) and “"high"” VHF channels (7-13). Thus, on the VHF (Very
High Freguency) spectrum, 12 channels are available and can be
received on a conventional television set. In getween the "low"®
and "high" VHF channels (i.e. between channels 6 and 7) is the
mid-band range where additional channels are accessible. Signals
transmitted on the mid—bénd range must be converted to the UHf'
(Ultra High Fregquency) band for viewing on conventional
television sets,

With closed circuit pay TV, conventional cable TV and
off-air TV all needing channel space, the capacity on the usual
VHF spectrum was not sufficient. Thus, to offer closed circuit
pay TV, the provincial government decided o use converters to
take advantage of the extra capacity on the mid-band. Moreover,
the additional mid-band capacity is needed to provide
non-programming services such as burglar, fire and medical

alarms.
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If the CRTC was given authority over the mid-band, the
Commission would have indirect regulatory authority over closed
circuit pay TV and non-programming services. The Saskatchewan
government was worried that cable operators might be allowed to
get into non-programming.t37? If.Sask Tel was given authority to
allocate the mid-band channels, future cable programmihg
services, such as pay TY, would be subject to indirect
provincial regulation.

An agreement was reached in late November when the CRTC
approved the contract between Sask Tel and the cable company.138
The issue of drop wire servicing was rectified by allowing the
cable company to make temporary repairs, but oﬁly after
notifying Sask Tel. Second, the cable licensee would be given
priority on the ten available VHF channels.!39 Finally, the CRTC
agreed to provide the eiclusive rights on the mid-band to sask
Tel for the provision of telecommunications services.

With allocation rights for the mid-band channels and
ownership of service drops and amplifiers, it appearéd the
Saskatchewan government had won in its negotiations for hardware
ownership. Soon after the North Battleford/Sask Tel contract was
approved, the three other Saskatchewan licensees applied to the
CRTC for similar amendments. By January 1978, the amendments and
signal delivery contracts for the other licensees were approved

and cable television began in the four Saskatchewan cities.t+©
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to understand

The Saskatchewan government appeared to have gained
significant ground in achieving its objectives as a result of
However,

negotiations with federal authorities.
the consequences of these negotiations, one must examine the

regulatory environment in the province which ensuned. The

following sections will provide two examples of the regulatory
The post-negotiation developments

results of the negotiations,
in closed circuit pay TV and Sask Tel hardware ownership will be

examined.

s Pay IV In Saskatchewan:

[

Jurisdiction
The CRTC's September 1977 announcement of the hardware

ownership amendments to the North Battleford licence was
paralleled by a statement from the Saskatchewan Minister

responsible for cable, Roy Romanow. He suggested the

Commission®s decision might force the closed circuit pay TV
The network would

network to "reassess its viability."™ On October 8, Premier

Blakeney expanded on the Minister's statement.
have to "prove™ its viability before the government would

gnarantee the $2.6 million loan sought by the Saskatchewan

Community Cable Federation (SCCF) on behalf of the closed

circuit co-operatives,!%! In effect, this meant the pay TV
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co-operatives would have to prove their worth in subscriber
competition with the conventional cable operators. The
statements signalled the demise of closed circuit co-operative
pay television in the province.

In order to understand how fhe closed circuit co-operatives
came to be viewed as competitors rather than instrumenté for
implementing Saskatchewan government's cable policy, it is
necessary to trace the developments during the period of
federal-provincial negotiations. The Saskatchewan government
appears to have initially adopted the closed circuit concept as
an alternative means to implement the 1972 objective of
establishing co-operative ownership of cable in'the province,
Co-operative ownership, however, was not the sole objective.
Government and Sask Tel actions indicate that telephone company
ownership of hardware ané jurisdictional gquestions had become
priorities,

The two co-operatives developed to compete for conventional
cable licences in 1976, Saskatoon Cablevision Co~-operative and
Moose Jaw Cablevision Co-operative, formed the basis for the
closed circuit network. In May 1977, anotber organization, the
Cablecastert*s Co-operative of Regina, was established. The same
month, under the umbrella of the SCCF, the three adopted
Co-operative Cable Network (CPN) as their trade name. In July
1977, a signal delivery agreement between Sask Tel and CPN was
signed. "Sample™ programaming, consisting of music and news,

began on September 15, 1977 on VHF channels in the three cities.
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CPN planned to offer first run movies, general entertainment,
children®s television and community programming on four channels
once programming was available.

Closed circuit operations within the first year and a half,
however, were restrained by goverhment and intergovernmental
actions. Whereas the co-operatives were given unsolicitéd
financial support in their bids to gain conventional cable
licences from the CRTC, government funding for closed circhit
pay television was, at best, reserved. Although the
co-operatives, prompted by the Communications Secretariat, began
to develop the mechanisms to implement the closed circuit
network, cabinet did not immediately guarantee the plan would
proceed.1*2 Fears that the government might abandon the
co-operative pay TV objective in their negotiations with federal
authorities were expresseé at a November 5, 1976 Board meetingk
of the Saskatoon Cablevision Co-operative,

The major concern which arose...was the possibility that
the cable co-op might be s0ld out in federal-provincial
negotiations....In light of these facts, the need for a
government guarantee continues to be an imperative,143

In November 1976, cabinet apparently approved the closed
circuit project in principle.1%4 A loan guarantee, however, wWas
not immediately forthcoming., Instead, in December 1976, an
interim loan of $67,000 {S5CCF - $21,000, Moose Jaw - $16,000 and
Saskatoon - $30,000) was granted.1%S

In late 1976 or early 1977, Saskatoon Cablevision Co-op
members met with Romanow. The report of the meeting indicateé

continued anxiety on the part of the co-operative due to
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developments in the federal-provincial arena. The report states:
{tlhe discussion was frank, George Dyck [President of
the SCC] outlined the basis of our concern -- that we
were out on a limb and afraid the provincial government
might saw it off.1%6¢
Romanow responded that he was skeptical about the marketability
of the closed circuit system and said that the cabinet d4id not
have a cohesive view on closed circuit.1*? However, he said the
DOC and the provincial government were conducting meetings and
if negotiations developed, closed circuit would probably be "the
branch sawed off" in exchange for total hardware ownership.by
S5ask Tel.

Despite the rather negative outlook, the SCCF continued to
develop the closed circuit plan. But without a loan guarantee,
the plan could not be implemented., The Credit Union Central had
cancelled the loan guarantees of the unsuccessful co-operative
CRTC applicants. Moreover, it was reluctant to supply a line of
credit because the bank was already successful in financing the
two co-operatives that did get CRTC licences., Therefore, a loan
would be negotiated only if the CRTC approved the closed circuit
network.148 The SCCF was forced to look elsewhere to find a bank
to provide long-term financing through a $2.6 million guaranteed
loan. Finally, in May 1977, an agreement in principle was made
with the Northland Bank to provide the loan. The Northland

agreement was achieved with substantial assistance from the

provincial government. Indeed, the Co-operative Guarantee Act
had to be amended to approve Northland as a lender so that the

provincial treasurer would have the power to guarantee the
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loan.1%*9 In September, with the CBTC's approval of the North
Battleford amendment, CPN waé asked to prove its viability. The
loan guarantee did not come until December 22, 1977, one month
after the announcement that the CBRTC had approved the signal
delivery agreement giving Sask Tél the hardware ownership
desired by the provincial government. In the neantine, én
advance of $100,000 was provided to the SCCF,150

Rlthough the provincial government did eventually guérantee
the loan requested by the SCCF, financial uncertainty hampered
the organization®s attempts to obtain movie packages and other
programming. By October 1977, CPN had 4,000 subscribers, with
2,000 in Regina and 2,000 split between Saskatson and Moose

Jaw.151! Only 40 subscribers were hooked up.

CPN's Denise

Sask Tel's signal delivery contract with the conventional
cable operators spelled CPN's demise., The contract specified
that the CRTC-licensed cable operators had priority on the VHF
spectrum. This dictated that the closed circuit network
operators would have to move off the standard VHF channels and
onto the mid-band.

The closed circuit operators were aware as =arly as October
1976 that they would be asked by Sask Tel to accept the mid-band
channels.!52 Although the terms of a contract with Sask Tel had

been worked out by mid-November 1976, uncertainty about the
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future of closed circuit and the technical problems created by
serving two cable operators in the same cities, delayed the
signing of the contract.!%3 According to Gerry Parfeniuk,
Executive Director of the SCCF, the technical problems slowed
down Sask Tel's response to the contract needs of the closed
circuit operators. In a January 11, 1977 report Parfeniuk
states:

«+s{0Jne has the feeling that the company is in disarray

in terms of their co-ax cable services. The government

is pushing the concept of multi-operators together with

closed circuit services as priorities. Sask Tel knows

that conventional cable T.V. is the service that will

ultimately pay for the investment that they are making

into the system. However, if they let closed circuit get

established at a rate below costs and since engineers

state that two operators are not possible, then Sask Tel

does have some justification in being cautious.154

After a January meeting between representatives from the

provincial Communications Secretariat and CRTC staff where the
Commission appeared to be weakening on their stand on Sask Tel
ownership of distribution hardware, three options were presented
to the SCCF,155 First, Sask Tel could provide CRTC licensees
with the first ten VHF channels, The closed circuit operators
would be given the educational channel, the premium movie
channel and the CRTC licensees' community channel, This option
would have put the closed circuit operators under CRTC
authority. Second, Sask Tel could provide the prime VHF channels
to the closed circuit operators. Then, if and when the CRTC
licensees approached Sask Tel for service, the telephone company

could refuse, saying they had only one economic service to sell.

It was predicted this option would lead to court action, The
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final option, which was eventually adopted, was to give the CRTC
licensees the VHF channels and the closed circuit operators the
mid-band channels,

Sask Tel pointed out at the meeting that the telephone
company would be economically unéble to protect the separate
reception of the VHF signals from the mid-band signals.VSask Tel
had not planned to serve two operators in the same city. A
special converter/filter to secure one service from the ofher
would be needed because the telephone company would be sending
signals from both the conventional cable operators and CPN to
homes on the same cable. The converter/filter would have to
filter out conventional cable signals transmitted on the VHF
frequencies, pick up CPN's signals transmitted on mid-band
frequencies and "convert" them to be picked up on the UHF
channels, 156 The problen ﬁas that a converter/filter with this
technical capacity had not been designed.

Closed circuit signal delivery agreements were finally
signed on July 8, 1977.157 It was understood that the‘closed
circuit operators would be placed on the mid-band if any
agreement was made between the CRTC and Sask Tel. Despite the
technical problems, Sask Tel told CPN that the special equipment
needed was the telephone company's responsibility and that no
problems were envisioned.3i58 The contracts provided for five
channels for $2.75 per subscriber per month with a protected
signal.15% In September the CPN operators in Regina, MNoose Jaw

and Saskatoon began sample programming on a VHF channel.

151



When conventional cable operators began services and CPN's
loan was guaranteed, Sask Tel was faced with serving competing
services in the same cities. CPN had no way of moving onto the
UHF channels because Sask Tel had not found the necessary
converter/filters. This problen éffectively meant CPN would be
unable to present its full program package to its subscfibers
until June (Saskatoon) and July (Regina and Moose Jaw) 1978. In
the meantime, conflict over channel allocation arose betwéen the
conventional cable operators, CPN and Sask Tel.

The CRTC cable licensees in Regina, Moose Jaw and
Saskatoon, apparently with tacit approval from the CRTC,
complied with a Sask Tel request to allow CPN té use a VHF
channel in each city until the converters were available. The 45
day agreement stipulated that Sask Tel would remove CPN's signal
from the VHF channels by goon April 7, 1978.,t%0

At noon April 7, CPN was still occupying the VHF channels.
Sask Tel had ordered 10,000 converters from a company called
Microcom but they were not expected to arrive until méy. Hhen
the conventional cable operators attempted to take over the
channels their signals were filtered by Sask Tel. The telephone
company said that although it had contract obligations with both
CPN and the conventional operators, they had decided to allow |
CPN to continue operating on the VHF community channels since
they were not yet being used. Romanow responded to the situation
by identifying it as a contractual matter between the cable

operators and Sask Tel.16t
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The day before the interim agreements had expired, the CRTC
notified the cable licensees that if they had not succeeded in
"forcing” CPN to vacate the VHF channels by April 7, the
Commission would have to "take action."™ On April 11, another
CRTC telegram warned the 1icenseés that they were in
contravention of federal broadcasting regulations by aliowing
CPN to occupy the VHF channels. If something wasn't done about
it, their licences could be suspended.1%2

The licensed cable operators responded by taking CPN and
Sask Tel to court. On April 13, 1978, Saskatoon Telecable and
Regina Cable filed applications in the Court of Queen's Bench
seeking injunctions and damages against the telephone company
and CPN. The next day, Prairie Co~Ax Cable filed a similar
application in District Court. CPN reacted by filing a
countersuit against the Régina, Moose Jaw and Saskatoon
operators seeking to have their signals removed from Sask Tel's
cable. The Network claimed the conventional cable subscribers
were illegally receiving the CPN signal and requested damages of
an unspecified amount,163

The cases were to be heard in the Regina Court of Queen's
Bench on April 18, However, Sask Tel asked for and was granted =a
two week adjournment to prepare its case. In the meantime,
Justice Kenneth Mcleod order=sd Sask Tel to deliver both systenms
free of charge and the telephone company was prohibited from
hooking up any more CPN subscribers. CPN was allowed to continue

operations on the VHF channels,1%%
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On May 1, 400 handmade converters, specifically designed
for Sask Tel by Microcom at a cost of 360 each had arrived.
Another 2,000 were to arrive on June 2 for installation by June
7.1%5 Two more adjournments were granted when Sask Tel said it
would attempt to accommodate both conventional and closed
circuit cable by June 30. By the July 5 hearing date C?N had
moved onto UHF channels in Saskatoon and Moose Jaw and was
expected to vacate Regina VHF channels on July 9. Thus, aiﬁost
three months after the applications had been filed, they were
dismissed,1%5%

The channel controversy had prohibited CPN from hcoking up
subscribers and offering its planned prcqrammiﬁg. When the
closed circuit network did begin full scale operations it was
plagued with another problem. While Sask Tel needed a special
converter for its purposés, viewers did not. By November 1978,
an estimated 12,000 unauthorized converters were being used to
pick up CPN’s programming. This deprived CPN of approximately
$130,000 each month in revenues. The "pirating” almoét equalled
CPN*s 15,000 subscribers.167

In November 1978, CPN reported that $2.3 of the $2.6
million loan had been spent and that an operating deficit of
$675,000 for the year ending August 31 had been accumglated.368
The Network asked the government for an additional %600,000 loan
so it could continue operations. At this point, the provincial
Finance Department moved in to examine CPN's operations., Their

analysis showed that by year end CPN had recorded a loss of §$1.5
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million. This did not include approximately $600,000 worth of
unpaid bills to Sask Tel for its subscriber hook-ups,16?9

On January 12, 1979, Romanow announced that Northland Bank
had appointed Clarkson, Gordon and Co. as receiver manager of
CPN to assess its operations and‘make recommendations. This
resulted in the ®Strang Report," named after its author‘Ian
Strang. On April 17, the government announced that the report
contained three recommended options for CPN's future: to fevive
it through an injection of funds and managerial expertise; .to
dissolve it; or to sell it,170 The government opted for the
third recommendation and, despite rumours that the province had
already decided to sell the Network to a consortium of
co-operatives, Blakeney said CPN would likely be sold by
tender,171

By June at least thfee groups had shown an interest in the
network. Two offers, one by Agra Industries and another by a
private group rumoured to be Rogers Cablecasting, were rejected
on the grounds that they would create further competiiion
between pay TV and conventional cable.172 The third offer came
from a consortium called CableCom which had been established to
bid for the CPN assets. CableCom was jointly owned by the
conventional cable operators (40 per cent), the Crown
Ihvestments Corporation {30 per cent) and a group of major
co-operatives (30 per cent).173 TIronically, the three co-ops
(the Saskatchewan Wheat Pool, the Saskatchewan Credit Society

and the Federated Co-operatives Ltd.) had all been involved in
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the initial Sascable bid for government approval in 1973.

The CPN assets were sold to CableCom for $1.1 million. The
provincial government announced it had lost approximately 3$2.4
million on the network. According to Romanow, the province had
invested the $2.6 million loan, And $500,000 in operating costs.
CPN owed creditors $100,000 and owed Sask Tel $300,000 for
normal line charges and installation. Sask Tel had also paid for
and installed 15,000 converters at $60 each. HNot includin§ the
cost of installation this would have added $900,000 to the .$3.5
million invested in the CPN initiative., In addition, the Crown
Investment Corporationt's $£300,000 share in CableCom, the newly
formed consortium, was new money.

CPN closed down its operations on June 29, 1979 and in
December a new single channel closed circuit network with
programming which consis£§d primarily of movies began operatioﬁs

under the name Teletheatre,

National Pay Television for Saskatchewan

In order to join CableCom and eventually to offer the
Teletheatre service, the conventional cable operators needed
CRTC approval. According to one of the cable licensees, the CRTC
agreed to ignore its rules by making a special case of
Saskatchewan until such a time as the Commission's own pay
television policy became clear. Once that happened, tha cable

operators would have to conform to the national policy.
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Teletheatre operated until February 1, 1983 when the
CRTC-approved pay television services were available, CableCom
initially applied to exhibit the national pay television
channels but withdrew its application two months later.17¢ This
may be due to the fact that one bf CableCom's shareholders, the
Crown Investment Corporation, is a provincial governmeﬁt agency
and therefore not eligible for a CRTC licence. On January 7,
1983, the CRTC approved amendments to the Regina, Saskatobn and
Moose Jaw cable licences to permit them to exhibit pay
television services.!?5 Four days later, a consortium made up of
the three CRTC licensees called Sascable bought the provincial
government?'s share in CableCom for $1 million.;76 Closed circuit
pay television in Saskatchewan ceased to exist on February 1,
1983 when First Choice and C-Channel programnmning was delivered
via satellite, ’

Provincial control over pay television in Saskatchewan
currently consists of Sask Tel's allocation of mid-band channels
for the service. The provincial government apparently receives
50 cents a month for each subscriber hooked up to the pay TV
channels paid by the pay TV licensees through Sask Tel,t77
Signal delivery contracts for the pay television distribution
are negotiated for the cable operators through Sascable. One
condition of the agreement is that the operators will address

the problem of signal security.i78
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ardware Ownership in

With the CRTC's 1977 compromise on cable hardware and the
ensuing signal delivery agreemenfs between Sask Tel and the
cable licensees, it appeared the Saskatchewan governmeni had won
in its negotiations over hardware ownership. The 1972 provincial
objective of an integrated telecommunications network in
Saskatchewan with Sask Tel as the sole supplier of distribution
services could be met. In the late 1970s, Sask Tel began plans
to overhaul the existing terrestrial system with this role in
mind.

In October 1980, the telephone company announced plans to
establish a "Broadband Network" (BBN) incorporating fibre optics
technology. The 3,200 kmvfibre optics network would link
Saskatchewan's ten major cities and about 40 larger towns with
coaxial cable distributing signal within the communities, At an
estimated cost of 356 million, the BBN was expected io serve
500,000 people by 1984.173

Sask Tel'!s stated objectives for establishing the fibre
optics system were threefold. First, fibre optics would allow
the integration of telephone, television and data signals
because of the large bandwidth of the technology. Technically,
one fibre has the capability of simultaneous voice, data and
video transmission whereas conventional wire systems reguire

specific cables for each of these services. Second, the fib:e
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optic system would be used to accommodate regional and local
programming. Finally, fibre optics afforded the capability of
two-way programming,:8o

In March 1582, with a $22 million contract to supply fibre
optics for Sask Tel's systen, Nofthern Telecom Canada Ltd,
established its first optical systems plant in Saskatooﬁ. By
August 1983, Sask Tel was delivering signals for Saskatchewan
cable licensees on the fibre optics system. According to é
provincial telecommunications official, Sask Tel's investment on
its fibre optics/coaxial cable "electronic highway"” was $150
million.

By 19890, however,‘it became apparent that the cable
operators in Saskatchewan were not going to conform to Sask
Tel's hardware development plans., In late 1979, Saskatoon
Telecable and Regina Cabie applied to the CRTC for an increase
in subscriber fees,181 part of the proposed increase would cover
the costs of adding ABC and PBS programming. The other 20 cents
of the fee increase would be used to buy out the licehsees’ ten
year contract with Sask Tel. At the CRTC hearing, Regina Cable
representative Fred Wagman said the cable co-operative planned
to build a fund of $311,000 over the next five years so that the
Sask Tel contract could be terminated. The rationale for opting
out of the contract at that time was that an inexpensive
satellite system for television signal delivery would be ready.
While the CRTC rejected the 20 cent increase, the applications

were the first indication of the cable companies! agenda to
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establish a satellite-fed delivery system in Saskatchewan,182

The second event in the fibre optics/satellite conflict
occurred in April 1980 after the CRTC awarded a temporary
licence to Cable Satellite Network (CSN) to distribute the House
of Commons proceedings,183 Saskaﬁoon Pelecable, a shareholder in
CSN, set up a satellite dish in its parking lot for the‘
reception of the CSN signals.

On April 12 Sask Tel had erected its own ground stations in
Moose Jaw, Regina and Saskatoon in co-operation with Telesat
Canada. The telephone company then offered to intercept the CBC
version of the House of Commons proceedings and provide
Telecable with the feed. When Telecable rejected the offers and
began receiving the CSN signal, Sask Tel responded by jamming
signals from Telecable. The telephone company said the earth
stations were part of thé delivery system and therefore it was
Sask Tel's responsibility to own the dishes and to deliver the
signals, By setting up the earth station, Telecable was in
breach of its contract.

Telecable arqgued that the ground station was similar to a
receiving antenna (local headend) which the cable company was
required to own by the CRTC and allowed to own under the signal
delivery agreement with Sask Tel, By jammming the signals, Sask
Tel was in breach of the signal delivery contract which
specified that the telephone company would carry the cable
company's signals on its microwave or cable distribution

system. 184
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Apparently, Telecable began to use the earth station before
obtaining CRTC approval for the distribution of House of Commons
proceedings. However, on May 14, 1980, the Commission approved
applications from Telecable and the Regina licensee to
distribute the programming.!835 Noting the allegations of breach
of contract based on the interpretation of the signal delivery
agreement the Commission said:

[gliven the serious nature of the contractual
differences between Sask Tel and the licensees, the
Commission considers that the parties should attempt to
resolve this matter between themselves, failing which
the proper forum for judging contractual disputes is the
Court. The Commission considers that by granting
approval for the House of Commons proceedlngs, it is not
prejudicing the rights of either party.

The provincial government responded to the CRTC's decision
with an appeal to the federal government to ask the Commission
to reconsider its decision. The new Minister of Telephones Don
Cody said the appeal was being made because the decision gave
the cable companies authority for programming but not delivery
of signals. Attorney General Roy Romanow criticized the CRTC for
granting the applications without a hearing. In doing so the
Commission was failing to recognize the serious conseguences of
allowing the federal licensees to deliver the signals via
satellite, He predicted the companies would use the CRTC's
approval to challenge Sask Tel's authority to provide earth
station hardware. Thus, by helping the cable companies withdraw
from Sask Tells rate—averaging distribution scheme, the decision

was a threat to Sask Tel's fibre optics network.18s The

provincial government's appeal vwas unsuccessful.,
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On the recommendation made in the CRTC's decision,
Telecable launched legal action against Sask Tel in a Saskatoon
court. The cable cbmpany asked the court for an injunction to
prevent Sask Tel's distortion of the signals. Queen's Bench
Justice F.W. Johnson stated in his June 1950 decision that the
cable company's case was not strong enough for an injunétion.137
However, Dby December 1981, Sask Tel had stopped jamming the
signals pending the court’s decision.188

The Saskatoon court's decision was issued on March 30,
1982, almost two years after the conflict began.189 The
fundamental guestion raised was whether the signal delivery
contract between Sask Tel and Saskatoon TelecaSIe allowed
Saskatoon Telecable to gather signals from a satellite by means
of its own Television Receive Only (TVRO) earth station and
direct those signals to its subscribers through Sask Tel's cable
equipment.,

During the hearings Sask Tel had based its case on three
arguments., First, the telephone company stated tht if was a
matter of policy that all satellite earth stations in the
province be owned and operated by Sask Tel. Second, as a matter
of law, Telecable's TVRO was not a "receiving antenna.,." Finally,
Sask Tel said the TVRO was not part of Telecable's local headend
but part of a remote delivery facility which the signal delivery
agreempent specified must-be,provided by the telephone

company. 9o
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The Court based its decision on a strict interpretation of
the signal delivery agreement between Sask Tel and the cable
company. The judgement pronounced by Justice C.RB. Wimmer stated:

«ssthat contracts made between parties and dated January

6, 1978 and June 11, 1979 permit the plaintiff to use

its own TVRO earth station to receive program signals

from satellites in space and arrange them for

distribution to its subscribers through Sask Tel's cable

facilities....191
Because the decision was based on a strict interpretation of
Telecable's contracts with Sask Tel, the issue of earth station
ownership was not resolved in a final sense. In othér wordé,
earth station ownership in Saskatchewan is dependent upon the
terms provided in signal delivery contracts between cable
operators and the telephone company.192

A third stage of the satellite/fibre optics conflict has
yet to be played out. On-April 14, 1981, the CRTC licensed
Canadian Satellite Communication Inc. (CANCOM) to provide
packages of Canadian programming services to 'core markets"
defined as those "remote and underserved communities that
presently receive only two or less television signals."i93 On
Hay 8, 1983, the Commission licensed CANCOM to distribute CBS,
NBC, ABC and PBS signals via satellite from Detroit and
Seattle.194% CANCOM's American signal package is available to
cable operators in "core markets™ and "extra core markets"™ which
are defined as those markets "served by cable but not currently
distributing one or more of the U.5. network signals." In

addition, the Commission considers applications for CANCON's

American signal package on a '"case-by-case basis"™ where
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exceptional (ie. other than qualifying as core or extra core
markets) circumstances exist.

At‘the hearing for satellite distribution of U.S. network
signals in July 1982, a possibility was raised that existing
microwave arrangements might be ﬁndermined by the satellite
proposal. Noting that microwave contracts for most maj&r areas
do not expire until 1988, a CANCOM representative rejected
irmediate concern for competition between satellite and
microwave delivery of American signals.

On June 13, 1983, however, eight Saskatchewan cable
licensees applied to the CRTC for an amendment to their licences
to allow the importation of American network signals from
Detroit and Seattle via satellite by CANCOM.!°5 The proposed
amendment would replace microwave distribution of American
signals from North Dakotg via Sask Tel's Broadband Network
(BBN). Because the licensees do not qualify as either core or
extra core markets, their case was based on exceptional
circumstances. The cable companies' rationale for thé amendment
was that the proposed satellite delivery package would solve
picture guality and reliability problems which they clainmed
originated at the distant headends located at Outlook and
Outram. Under the proposal, a TVRO earth station would be
located at Cable Regina for the reception of CANCOM signals.
From there the signals would be transmitted through Sask Tel
facilities and distributed through the telephone company's BBN.

Thus, a portion of Sask Tel's distribution system would be
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by-passed.

The cable companies have similar Signal Delivery Agreements
with Sask Tel which expire in January 1993. While the agreement
contains an opting out provision, the applicants suggested a
heavy financial penalty would prdhibit them from exercising the
option., 196 Therefore, unless it became financially feasible to
opt out of the agreement, subscribers would continue to be
charged the microwave and BBN costs for delivery of the Ndrth
Dakota signals until the agreement expires. An increase of 76
cents for the reception of CANCOM signals was also pfoposed.

The Commission's November 16, 1983 decision was based on
the licensees? ciaim that the exceptional circumstances of pbor
signal quality stemmed from technical problems at the Outlook
and Outram distant headends.197 While the Commission recognised
the licensees are encoungering technical problems the
engineering reports provided failed to substantiate that the
problems originate at the distant headends. The Commission
stated that:

.+sN0 clear evidence was provided to show that

significant technical problems originate at the distant

head-ends and, on that basis, that approval of the

replacement of the current 3 + 1 North Dakota signals by
those received by satellite by CANCOM is not justified

in this case. Accordingly the Commission denies the

applicationS....

The decision noted that studies had not been conducted on
the BBN, microwave links or local delivery systems to ascertain

whether the technical problems originate from these sources.

Moreover, the applicants did not survey subscribers to assess
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their views on the guality of services, the proposed replacement
of the microwave signals or the proposed fee increase. Because
the decision is based on lack of evidence and implicitly
suggests where evidence might be found, the case for satellite
delivery of American signals is ﬁot yet closed. According to
Fred Wagman, General Manager of Cable Regina, the Sakatéhewan
cable operators intend to reapply.!®8 In the meantinme,
negotiations are taking place between the operators and Sésk Tel
to determine how best to utilize Sask Tel facilities and
satellite services.199% It is possible that these negotiations
stem from the CRTC’s suggestion that the question of whether
subscribers should pay for unused microwave capacity will be
addressed in future proposals to replace existing microwave
facilities,200

The most recent satéllite/fibre optics conflict is
dictated, in part, by the same considerations as those made over
ten years ago on the matter of microwave importation of American
signals. In approving the importation of American signals via
CANCON's satellite the Commission stated that it was "completing
a process which began in 1971 when it first approved the
microwave importation of U.5. television signals.%201
Importation of U.S. signals via microwave allowed the Commission
to "equalize" broadcasting services among Canadians with the
exception of remote areas where the establishment of microwave
systems was not technically or financially feasible and the cost

of local delivery was prohibitive. The CANCOM service was
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licensed to offer the opportunity for these areas to receive the
3 + 1 U.S. signals permitted by CRTC policy.

On the other hand, satellite technology creates a different
scenario for the Saskatchewan government and Sask Tel than the
one created by microwave technolégy. The CRTC's 1ift on the
microwave importation ban in 1971 opened up the cable T? market
in Saskatchewan and, in turn, allowed the provincial government
to initjiate a policy for its development. Should the CRTCV
eventually approve applications for satellite importation, . the
provincial fibre optics network for cable distribution which was
created as a result of those early initiatives may eventually be
by-passed by the cable licensees, Provincial and CRTC objectives
remain largely unchanged in terms of the new technology but the
environment in which they are played out in Saskatchewan has

changed significantly.

iii, The Cable Services Bill: Setting New Boundaries for

Negotiation

For over a decades, the CRTC, the DOC and the Saskatchewan
government have been involved in jurisdictional negotiation on
the guestion of cable requlation. These negotiations have
resulted in compromises which, in turn, have had conseguences
for the Saskatchewan regulatory environment. The negotiations
have not, however, provided any answers to jurisdictional

guestions. Instead, the process of negotiation continues albeit
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in a changed and changing environment. Perhaps the most distinct
example of jurisdictional uncertainty is illustrated by a bill
which was introduced in the Saskatchewan Legislature on June 3,
1983. Progressive Conservative Justice Minister Gary Lane tabled
the bill, An Act Respecting Cable Services in Saskatchewan, with
the statement that:

ese[ t The federal government of Canada is increasing its

jurisdictional stranglehold over the cable industry.

Without some clear declaration of Saskatchewan's

jurisdiction, there is an ever~-increasing danger that

Ottawa will intrude into provincial areas of

telecommunication jurisdiction.z292

The Cable Services Act would repeal the Community

Cablecasters Act and establish a provincial Commission which

would regulate access to and use of cable facilities in
Saskatchewan.203 The three-person Cable Services Commission
would have the authority-to prescribe classes of licences and to
issue, renew, amend and revoke licences for any term and with
any conditions it might determine for “cable services" in the
province.

If passed, the Cable Services Act would introduce two-tier
regulation for cable in Saskatchewan, a concept similar to that
tested in Quebec in the early 1970s. In that case, the province
empowered the Quebec Public Services Board to issue cable
licences to Quebec residents with no interests in other
communications businesses. Cable programming and licences were
subject to provincial regulation and cable companies were
allowed to sell advertising space.29% A conflict between CRTC

and provincial licensing arose in 1974 and the case eventually
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went to the Supreme Court of Canada. The Supreme Court's
November 1977 decision ruled that the federal government had
constitutional Jjurisdiction over cable services which make use
of the radio frequency spectrum. The licensing authority
proposed for Saskatchewan, howevér, is somewhat different as it
includes non-programming aspects of cable services whicﬁ can be
carried on closed circuit. This is a matter of jurisdiction upon
which the Supreme Court has not made a decision.

The Cable Services Bill was deferred to the fall on 1983

sitting of the legisliature and again to the spring session. One

might suggest that with the Cable Services Act, the province of
Saskatchewan is establishing new boundaries for

intergovernmental negotiation over cable jurisdiction.
CONCLUSIONS

One might conclude that jurisdictional negotiation and
compromise in the area of cable regulation in Saskatchewan is
not complete but instead entering a new era. However, a number
of conclusions may be drawn from the history of negotiation to
date. These conclusions, though drawn from the Saskatchewan
case, may be used to inform studies on federal-provincial
relations and the Canadian regulatory arena as a whole,

The case study has identified the process of
federal-provincial relations by considering the boundaries or

frameworks established for negotiation, the mechanisms of
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negotiation and the compromises achieved through negotiation.
Further, the study has suggested that the compromises achieved
through negotiation cannot be assessed without examining the
post-negotiation regulatory consequences. Finally, a suggestion
is made that the negotiation and‘compromise resulting fron
federal-provincial interaction have done little to answér

jurisdictional guestions,

Boundaries for Negotiation

The boundaries for negotiation of cable jurisdiction were
drawn by three actors; the CRTC, the Saskatchewan government and
the DOC. Each actor established diverse, although sometimes
overlapping, objectives in relations to the role of cable
services, In turn, policies through which these objectives might
be realized were developed. The policy frameworks, therefore,
Wwere largely autonomous.

The CRTC's objective to integrate cable television into the
Canadian broadcasting system was determined by the Commission's
statutory mandate and the policy objectives set out in the

Broadcasting Act. The policies developed by the Commission for

cable regulation were based on an interpretation of the
objectives set out in the Act. The CRTC's power to regulate
"broadcasting receiving undertakings," including cable
television, through licensiﬁg was the means of implementing the
Commission's cable policy. In the sense that the Commission?®s

policies were developed for and directed at all cable licensees
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in Canada, they were intended to be universal in application.

The Saskatchewan government's objective to integrate cable
television into the provincial telecommunications system was
based on an interest in provincial development. The policies
established by the government reflected the historic use of
crown corporations and co-operatives as instruments of

developmental policies, Existing legislation, for example the

e i et i Al e . . i T Vel e e e i o o e

Act, was used to implement the policy of non-profit cable
co-operatives. The presence of the provincially-owned telephone
company, its enabling legislation and its regulation through
direct ministerial control were used to implement the
government?!s policy of Sask Tel ownership of cable distribution
hardware. In addition, Sask Tel was used initially to implement
the co-operative ownership policy because the telephone
company's signal delivery contracts were offered exclusively'to
the government-approved cable television applicants,. While the
Saskatchewan government did approach the federal actofs to feel
out their opinions of the provincial policy, the province
developed the cable distribution system and assisted in the
development of the cable co-operatives with apparent confidence
that the policies would be implemented.

The DOC?s objective of establishing a national
teleconmunications system likely emanated from the department'!s
mandate to "coordinate, promote and recommend policies and

programs with respect to communication services for
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Canada...."2095 The means of implementing the policies of
federal-provincial co-ordination set out in the Green and Grey
papers were varied. For instance some policies, such as the
transfer of CTC regulation of telecommunications to the CRTC,
could be implemented through federal legislation. Policies to
"coordinate" federal and provincial telecommunication |
objectives, however, required intergovernmental dialogue. The
introduction of conferences of communications ministers pfovided
a forum for discussion but was unsuccessful as a mechanisn .to
facilitate the coordination because the agendas of the federal
and provincial governments were at odds. Thus, the DOC's
policies were initially directed at all the provinces and it was
largely fortuitous that the route of multilateral discussion was
replaced by bilateral negotiations at the time licensing
decisions were being made for Saskatchewan.

The boundaries for negotiation, therefore, were set by all
three actors and were formulated autonomously. The CRTC and the
Saskatchewan government policies were not explicitly framed to
challenge the existing framework of cable jurisdiction but
incorporated national and provincial interests and priorities.
However, the policies each developed conflicted. Sask Tel's
control of cable distribution equipment conflicted with the
CRTC's hardware ownership reguirements for cable licensees. The
provincial policy for co-coperative ownership of cable
undertakings, while it overlapped with CRTC policy for community

programming, challenged the Commission’s licensing authority.
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The DOC, on the other hand, established an agenda for
jurisdictional negotiation based upon a concept of co-ordination
intended to reflect the national broadcasting objectives of the

CRTC and provincial telecommunications objectives.

Mechanisms for Negotiation

By 1976 the boundaries for negotiation among the CRTC, the
DOC and the Saskatchewan government had been framed. However,
there were no tangible grounds on which to negotiate,
Interaction between the CRTC and the Saskatchewan government
before July 1976 resulted in reactions based on the concept of a
"fair and equitable”" hearing for Saskatchewan cable applicants.
However, neither the CRTC nor the Saskatchewan government backed
down on their respective policies as a result of the procedural
accommodations. Interaction between the DOC and the Saskatchewan
government was also apparent but, again, respective policy
boundaries were expressed and maintained.

Thus, while intergovernmental discussion was evident before
July 1976, the policy frameworks of each actor remained
autonomous until the CRTC issued its licensing decisions for
concrete framework within which the interests and objectives of
the three actors could be negotiated.

The Saskatchewan govefnment reacted to the decisions in two
ways. To build bargaining power with the CRTC over hardware

oWwnership, cable operators were not allowed to use Sask Tel's
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distribution system which effectively halted the introduction of
cable services to the province. To build bargaining power with
the DOC, the provincial government introduced pay television to
the federal agenda by using the co-operatives that failed in
bids for conventional cable tele&ision licences. Both
initiatives provided routes for negotiations with the federal
bodies.

It is important to note that the provincial objectivés
changed somewhat at this point. The Saskatchewan government's
policies had not been successfully implemented with
provincially-developed tools so a jurisdictional issue was
introduced. Closed circuit pay television became less an
objective than a pawn in the negotiations based on pay
television jurisdiction. The major stake in the negotiation
appears to have been one’of the Saskatchewan government®s
original goals, Sask Tel hardware ownership.

Introduction of closed circuit pay television onto the
negotiation agenda changed the relative bargaining powers of the
DOC and the Saskatchewan government. Discussions with the DOC as
early as December 1974 indicate that the federal minister was
willing to accept Sask Tel hardware ownership. The
Canada-Manitoba Agreement illustrated that the "practicable
arrangements" proposed by the DOC would involve
federal-provincial trade-offs. In Manitoba's case the trade-off
for provincial hardware ownership was a guarantee of federal

control over broadcast programming and pay television. Once
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Saskatchewan introduced provincial pay television the stakes
changed.

Negotiations indicate that the Saskatchewan government was
bargaining for Sask Tel hardware ownership plus a guarantee of
provincial programming input in é national pay TV network,
Saskatchewan's stand on the programming issue had expanaed from
a policy directed at the development of community groups to
provide local programming to a demand for provincial or régional
programming within a national framework.

It is important to note that the issue of constitutional
jurisdiction entered into the negotiations. For example, Sauve
threatened to challenge Saskatchewan's pay TV initiative with

court action or amerndments to the Broadcasting Act. Saskatchewan
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jurisdiction over closed circuit pay TV but the act was never
proclaimed. Neither the DOC nor the Saskatchewan government.
carried through on legalistic routes. One might conclude,
therefore, that the legal initiative simply served to emphasize
boundaries in political negotiations.

While court interpretation of constitutional jurisdiction
would not have precluded further political negotiation, each
level of government risked a loss in such a decision. Legalistic
endeavours, therefore, functioned more as boundary-setters in
political negotiation than as a mechanism or route to reconcile

jurisdictional guestions.
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Compromise

It is difficult to determine why (or if) negotiations with
the DOC broke down. For instance, Shillington's April 1977
statement in the legislature imélied a bargain had been struck
with the DOC which recognized Sask Tel hardware ownersﬁip and
that he was certain the CRTC, after going through the formal
hearing process on the issue, would recognize the bargaiﬁ. Until
May 1977, however, DOC-Saskatchewan negotiation on the basis of
shared jurisdiction appears to have continued. After May, these
discussions were no longer apparent, One can only speculate that
a deal based on a gradual phasing-out of Saskatchewan closed
circuit TV had been worked out by all three actors. The
Saskatchewan government®'s lack of support for CPN, discussed
more fully below, is eviéence that the province conpromised the
co-coperative and closed circuit TV objective as a result of
negotiations.,

What is clear is that beginning in at least January 1977,
the CRTC and the Saskatchewan government began to negotiate a
compromise on the Commission's hardware ownership policy. Unlike
the negotiation with the DOC, CRTC negotiations were not
publicized. Evidence indicates that the basis of the compromise
had been worked out by April 1977 when the Saskatchewan
government asked cable operators to apply for licence
amendments., If this'was the case, one has to gquestion the

legitimacy of the Winnipeg hearings on the issue of hardware
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ownership. Moreover, one has to question the unequal application
of hardware ownership requirements in the Commission®'s Rugust
decisions for Manitoba and its September decision for
Saskatchewan. Though the Commission eventually backed down on
its hardware ownership policy fdr Manitoba, it is clear that
Saskatchewan'’s bargaining position with the CRTC was
significantly different from that of its neighbouring province.

Another factor to note in the Saskatchewan negotiations
with the CRTC is that they continued after the decision to make
Saskatchewan "a special case." Further negotiations over Sask
Tel's contract terms in the fall of 1977 won Saskatchewan
control of mid-band channel allocation, conventionally a CRTC
interest.

If one examines readily available documents in the case,
the CRTC's decisions for-example, the fact that the Commissioﬁ
made a compromise is clear. One is then prompted to questioh the
CRTC's procedure in the case. Perhaps a more important guestion,
however, is the extent of the DOC's role in the compfomise. The
DOC*s push for pay TV and pressures on the CRTC as a result of
the proposed telecommunications legislation may have influenced
the Commission's decision in Saskatchewan. One can only
speculate about the federal minister's input; this turns a
gquestion about CRTC accountability in the Saskatchewan case on

its head, so to speak.
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Consequences

An argument has been made that post-negotiation regulatory
circumstances must be assessed for a full understanding of the
consequences of political negotiétion. First, post-negotiation
circumstances can provide further insights into the EEEEEQEiEEE
made during negotiations. Second, the outcomes of
federal-provincial interaction can be assessed in terms of
post-negotiation developments in cable regulation.

By November 1977 it appeared that the Saskatchewan
government had partially fulfilled its original objectives for
cable television. Sask Tel had won CRTC approval on the issue of
hardware ownership, two of the four licensees in the province
were co-operative undertakings and the closed circuit pay
television network was cg-operatively owned. Moreover, the
government appeared to have established jurisdictional precédent
with pay television.

Upon examination of the post-negotiation period, however,
it becomes clear that closed circuit pay TV and the
co-operatives had lost their appeal to the provincial
government. Once the CRTC compromised on hardware ownership, CPN
was assessed on the basis of its financial viability rather than
its potential as an instrument in provincial cultural policy.
Lack of provincial support in funding indicates that the
government was not intent upon the Network being a competitor.

Sask Tel*s timing in providing signal delivery agreements and

178



converters for CPN retarded the development of the closed
circuit system during federal-provincial negotiations and during
the period the network was supposed to prove its viability. Thus
despite government direction, evidence indicates Sask Tel was
not especially concerned about tﬁe Network's success. Lack of
government support during court action over CPN's use 6f VHF
channels leads one to conclude the stakes were not considered
very high. This is especially clear when one conmpares thé
government?s involvement in court action on another 35ask Tel
contract issue, satellite distribution. The fact that
receivership was declared after allowing CPN to operate on a
full scale basis for only three months is another indication
that the government had abandoned the co-operatives and the
co-operative ownership policy. Finally, the CRTC's tacit
acceptance of Teletheatré until the national pay TV schenre was
introduced is further evidence that closed circuit pay
television was a trade-off in negotiations for Sask Tel hardware
ownership. |

The demise of CPN and the eventual introduction of
federally~regulated pay television in Saskatchewan raises
questions about the effects of the negotiations on closed
circuit cable jurisdiction. The province may have established
precedent becauée the closed circuit system operated for a
number of years, However, the strength of the precedent is
guestionable because CPN and Teletheatre were political

arrangements. The constitutional jurisdiction to operate closed
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circuit television was not challenged and therefore remains
uncertain,

The Saskatchewan government was successful in implementing
its policy of Sask Tel ownership of the cable distribution
system as a result of federal-provincial negotiations. Given a
changéd environment, however, the success appears to bé
gualified. First, satellite delivery of cable services provides
a challenge for Sask Tel's terrestrial system. Second, céble
operators, once service began, gained power to challenge Sask
Tel control over cable distribution using satellite technology.
Third, the CRTC's licensing of CANCOM has recegtly provided a
federally-approved tool through which cable operators may bypass
the provincial cable distribution system. Considering the
financial stakes in the newly established provincial fibre
optics system, it is unlikely the cable operators' satellite
distribution schemes will go unchallenged.

Despite federal-provincial negotiations, the status of
cable jurisdiction in Saskatchewan remains uncertain. The
introduction of legislation to create a provincial regulatory
body for cable services is evidence that the Progressive
Conservative government in Saskatchewan is continuing to asserg
provincial control over the development of cable services in the
province. Thus, although federal-provincial negotiations over
cable jurisdiction resulted in compromises and affected the
regulatory circumstances in the province, the negotiation did

little to . ansvwer jurisdictional questions.
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IV. WHY DID FEDERAL-PROVINCIAL NEGOTIATION OCCUR?

INTRODUCTION

Because federal-provincial negotiation over cable
jurisdiction in Manitoba and Saskatchewan centred on the issue
of hardware ownership, one might be tempted to conclude thét
negotiation was a result of the CRTC's decisions that had
imposed minimum hardware ownership requirements for cable
licenseses in the two provinces. Indeed, because the CRTC
decisions conflicted with provincial full lease policies, it was
necessary for the provinces to negotiate on the question of
cable jurisdiction. However, identifying the Commission's
decisions as the sole cause of negotiation masks the gqualitative
differences in Manitoba's and Saskatchewan's incentives to enter
negotiations. Moreover, by identifying the hardware conflict as
the sole issue leading to negotiation one neglects important
factors in the intergovernmental relations environment of the
1970s; factors which set the context in which negotiation
occurred,

Other factors in the federal-provincial relations and
regulatory environments must be considered to understand fully
the source of negotiation., Intergovernmental activities on the

part of the Federal Minister of Communications must be examined.
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As well, why d4id provincial, CHTC and DOC objectives and
policies conflict? In other words, given that the Commission's
decisions acted as a catalyst for negotiation, one must ask why

they 4did so.

OVERLAPS IN OBJECTIVES

o i s i S i . o o o i . S Al o ot A

i. The Province-Building Concept

The concept of "province-building®™ is a useful point of
departure for an analysis of the effects of political
negotiation on cable regulation in Manitoba and Saskatchewan.
"Province-building," as the term implies, describes the role of
provincial staies in acti;ities geared toward the management of
provincially-oriented social and economic development.! The
concept itself is simple, but it is fundamental for an
explanation of intergovernmental relations in Canada., Its
importance lies in a recognition and emphasis on the fact that,
in the Canadian federal system, the provincial states possess
the necessary institutional, bureaucratic and administrative
powers to implement their own developmental policies. Thus, one
nust look beyond the federal arena to understand
intergovernmental relations and regulation in the Canadian

context,
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The concept of "province-building"™ has been used to explain
both a growth in provincialism and the source of
federal-provincial conflict.?2 The broadening scope of
province-building activities has resulted in overlaps between
provincial and federal {or natioﬁ—building) activities and
objectives, Provincial development policies have both céused
federal-provincial conflict and, at the same time, provided a
basis for provincial co-operation.

Province-/nation-building suggests that the classical .view
of the nature of federalism, a view which sees activities and
responsibilities of the federal and provincial states as
separate and autonomous, does not conform to the current status
of Canadian federalism.3 First, the overlap in provincial and
federal activities has bridged the division of constitutional
responsibilites of the téo levels of government set out in the

British North America Act. In the case of (tele)communicatiohs

where the constitution is silent (with the exception of a
reference to "telegraph lines"), the evolution of
interjurisdictional activities, it seems, precludes a return to
the classical view of a division of federal-provincial
responsibilities.* Second, neither the federal nor provincial
governments view their responsibilities in the classical sense,
Based on their concept of the Canadian community, the provinces
perceive a right and responsibility to represent
provincial/regional interests. The federal government, on the

other hand, recognizes provincial/regional interests and
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responsibilities as part of a "pational interest." However, that
national interest, which is seen as representing the national
community, is considered to prevail over the aggregate and/or
individual interests of a region or province. Policies
supporting an overriding "national interest" dictate the need
for a form of centralized decision-making which impliciily (or
through consultation) takes provincial/regional interests into
account., The provincial concept of interests, on the othef hand,
assumes a decentralized process of decision-making in which the
aggregate of provincial/regional interests represent the
“"national interest."s

In intergovernmental relations and negotiation the fedeial
government and the provinces are operating with different
assumptions about the nature of the federal system and about how
interests are being représented in policy-making. These
assumptions about rights and responsibilities underpin federél
and provincial development activities and give them ideological

justification.

o o . o o oo ———

Provincial Development

Since federal-provincial negotiation in Manitoba angd
Saskatchewan centred on the hardware ownership issue, one must

ask why the provinces initiated full lease policies. The concept
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of Yprovince-building" offers a broad, but partial explanation.
In both Manitoba and Saskatchewan the policy was introduced, in
part, to ensure that cable technology would be developed to
incorporate provincial interests and objectives.

The full lease policies would protect and expand MTS's and
Sask Tel's traditional roles as suppliers of provincialv
telecommunication services. Further, because of the broadband
capacity on cable distribution systems, crown corporationv
control of the distribution hardware could be used to foster the
development of future telecommunications technology to meast
provincial needs. The use of crown corporations to develop "an
integrated telecommunications system" in Saskatchewan and aﬁ
"electronic highway" in Manitoba were explicit goals in the

provincial hardware ownership policies.

The DOC's Agenda

The notion that competing drives for province- and
nation-building provides a basis for federal-provincial
co-operation offers insights into the DOC's 1970s agenda. The
introduction of federal-provincial conferences of communications
ministers may be attributed partly to the general phenomenon of
vexaecutive federalism" which characterized the intergovernmental
scene of the 1970s,°%

However, the DOC's desire to develop a national

telecommunications system required the co-operation of
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provincial governments. The Department was faced with a majority
of provincially-regulated telephone companies, provincial
initiatives in telecommunications development and provincial
demands for expanded authority over cable services. Thus, the
policies set forth in the DOC'!s éosition papers and at the
federal-provincial conferences established the federal
Minister's agenda for consultation and co-operation. Provincial
rejections of the federal scheme at the conference level éreated
the agenda for bilateral negotiations based on administrative
agreements for shared jurisdiction over cable services. The
federal Minister's agenda was important in setting the context
for negotiations in Manitoba and Saskatchewan. The DOC's desire
to enlist provincial co-operation in national strategies for
telecommunicatons may explain why the Department, despite
established CRTC policieé. was willing to consent to Manitoba's

and Saskatchewan's hardware ownership policies.

An Alternative to Judicial Review

The drivés for province- and nation-building may also
explain why the two levels of government chose to negotiate on
the question of cable jurisdiction rather than to use the courts
to determine COnstitutioﬁal responsibility. As Donald Smiley has
noted, ",.,..the evolving patierns of judicial review have been
somewhat unresponsive in re-delineating the respective poﬁers of

the two levels of government as circumstances change.”? The BNA
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Act, by its delegation of exclusive powers to the federal and
provincial governments, does not provide for circumstances where
both levels of government are active in the same area of
development. The concept of exclusivity of constitutional
jurisdiction is exemplified by Lérd Atkin's famous
interpretation in which he described the Act as a vessei which
must retain "...the watertight compartments which are essential
features of her original structure.”® |
Judicial review of radio jurisdiction in 1932 and cable
television in 1965 determined that the federal government had
exclusive jurisdiction over the new technologies. In both cases
the concept of exclusivity was maintained when the courts
rejected shared jurisdiction on the basis of the "confusion and
inefficiency" that would result. Thus, in considering
jurisdiction over the teéhnologies, federal responsibility over
"telegraphs" under section 91 of the BNA Act was extended to
include radio and cable television.® The concept of exclusivity,
however, does not always conform to political reality. Cable
operations have features of both a broadcasting undertaking and
a common carrier. Thus, any development in the field of cable
presupposes an effect on broadcasting (a2 federal concern) and
telecommunications carriers {(in most cases in Canada, a
provincial concern). Both levels of government, therefore, had
an interest in cable development. The nature of judicial review
may lead governments to seek political rather than legal answers

to jurisdictional questions. As Garth Stevenson has noted, "...3a
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judicial solution tends to be clear cut and uncompromising; the
winning side wins totally, and the losing side receives
nothing."19 By contrast, the success of negotiations at a
political level is dependent upon a degree of conciliation. By
engaging in political negotiatioﬁ, the competing parties may
achieve a satisfactory compromise whereby both provinciﬁl and
federal interests are satisfied.

In addition, from a tactical standpoint, clear cut aﬁswers
to the question of jurisdicton may suit neither level of
government. As the DOC?’s Green and Grey papers illustrate, one
of the reasons federal-provincial consultation was initiated was
a federal interest in regulating interprovincial and
international aspects of telephone systems and in closed circuit
operations. In the case of telephone systems, federal
jurisdiction is limited éo Bell Canada and B.C. Tel. The courts
have yet to decide on the guestion of closed circuit
undertakings. Thus, political negotiation provided a mechanism
for the federal government to become involved in areaé wherse
jurisdiction was unclear and in areas under provincial control.

The provinces, on the other hand, used political
discussions to air their regional and provincial concerns and to
express their rights to jurisdiction. At the 1973 and 1975
conferences, the "all or nothing" position maintained by the
provinces indicated their desire and intent, despite previous
court decisions, to expand their regulatory scope beyond common

carrier aspects of telecommunications. As Alan Cairns has
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observed,

sss] t JThe BNA Act, and particularly the division of
powers, has always been approached in a spirit of
political calculation by those who worked it. Attitudes
to the courts and to judicial review have not been
immune from strategy considerations determined by the
possibility of winning or losing in that cloistered
arena of decision-making.tt

The broad concept of province-/nation-building offers .only
a partial explanation of the source of federal-provincial
negotiation in Manitoba and Saskatchewan. The overlaps in DOC
and provincial activities provided a basis for
federal-provincial co-operation on the hardware ownership issue.
For instance, the Saskatchewan government*s full lease policy
was accepted in principlé by the DOC as early as 1974,
Manitoba's full lease policy was recognized in the province'é
1976 agreement with the DOC for shared authority over cable
services,

However, federal-provincial conflict over hardware
ownership policies did occur between the provinces and a third
actor, the CRTC. NMoreover, the issue of hardware ownership
created conflict within the federal government between the
policies and objectives of the DOC and the CRTC, a fact which
cannot be ignored when considering the source of negotiation.

The province-/nation-building concept implies that

intergovernmental relations involve only two actors, the federal
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and the provincial governments, The concept, therefore, cannot
explain the sources of federal-provincial conflict in the
Manitoba and Saskatchewan cases. Further, the broad notion of
development does not suit an analysis of the CRTC's interests
and priorities, While the Commiséion possesses a
nationally-oriented mandate to requlate the Canadian
broadcasting system, it has neither the scope nor the powers
vested in federal and provincial states. |

At this point it is useful to depart from the broad concept
of province- and nation-building and consider a derivative of
the notion; the observation that federal and provincial
governments have eguivalent policy instruments. Inguiry aloné
these lines helps to explain the finer details on the guestion
of why federal-provincial negotiation occurred in Manitoba and
Saskatchewan., A consider%tion of policy instruments also aids in

an explanation of the CRTC's role in the gquestion.,

OVERLAPS IN THE USE OF POLICY INSTRUMENTS

An important aspect of province-building is the recognition
of provincial government access to policy instruments similar to
those used federally. Overlaps and conflicts in federal and
provincial activities in a given area of development may well
result from a situation wvhere each is using policy instruments
to achieve either national or provincial objectives. As Richard

Simeon suggests, "[t]he reality today is that we have two levels
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of aggressive governments, often pursuing competing goals, and
seeking greater control over the whole range of contemporary
policy instruments."12 In this section, the overlap in the use
of regulatory instruments for cable will be examined as a source

of federal-provincial conflict and negotiation.

One might suggest that the CRTC's hardware ownershipvpolicy
was a mechanism through which the Commission could protect.and
expand its existing mandate to regulate "broadcasting receiving
undertakings" but the policy also indirectly expanded the CRTC’s
existing requlatory scope. Since the amplifiers and serviceb
drops are keys to the provision of non-programming services, the
Commission's hardware ownership requirements for cable
television licensees guaéanteed that new services would be
initiated with a view to CRTC policies and objectives for the
national broadcasting system. Moreover, the condition that cable
licensee contracts with telephone companies reguired CRTC
approval gave the Commission indirect fegulatory authority over
telephone/cable company relationships.

Thus, in the case of cable technology, the guestion was not
whether to regulate its development but rather how regulation
would or could be initiated. Questions of cost versus benefits
of government intervention apparently did not enter into the
picture. Richard Simeon has illustrated this tendency with the

observation that as more areas become subject to intervention by
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federal and provincial governments, the "politics of scarcity"®
or normative questions of "who gets what" predominate over
objective questions of efficiency and effectiveness.!3

The overlap of federal and provincial intervention in the
area of telecommunications force§ a broad definition of
regulation both as a government function and as an instfument.
Traditional economic definitions which see the regulatory
function as ".,.a political-administrative process designéd to
correct market failure..." ignore the desires of governments in
the Canadian federal system to expand and protect their roles in
a given area of intervention.?¢ To distinguish regulation from
other policy instruments by narrow definitions of Mecononric
regulation" masks the social and political rationales for
government intervention in the federal system.13 The Manitoba
and Saskatchewan case st;dies indicate that regulation, as an
instrument, may appear in many forms and may be implemented for

reasons unrelated to market considerations.

Regulatory Instruments

With the introduction of cable technology, at lesast three
regulatory instruments were apparent in Manitoba and
Saskatchewan., First, the CRTC, a federal regulatory agency was
established in 1968 with a ptedominantly social mandate to
regulate cable television with a view to statutory policy set

out in the Broadcasting Act. The Commission's tools to
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accomplish this role were its licensing power and its powers to
make policies and regulations with respect to "broadcasting
Teceiving undertakings." Second, both provinces used existing
crown corporations, Sask Tel and MTS, to regulate the
development of cable. Although tﬁe enabling legislation of the
tWwo telephone companies differ in many important respecis, their
monopolies on rights of way and provision of the provincial
telecommunications systems gave the provincial governmenté and
the crown corporations substantial regulatory authority over the
development of cable. This was particularly evident in
Saskatchewan?s case where signal delivery contracts were
initially denied to private cable applicants. Underlying the
provincial rationales to use the crown corporations was the
socially-oriented "public utility” goal of extending cable
services, on an equitablé basis, throughout the provinces.
Finally, the Saskatchewan government used a co-operative
ownership scheme as a way to regulate the development of cable
television in the province. Thus, indirect regulationkof cable
television through grants and loans to cable co-operatives,

illustrates a third form of regulation.

ii, The Choice of Regulatory Instruments

e D S i e e A e e

Political rationales for regulating the development of
cable technology have been explained in a broad sense as a

desire to protect and expand existing regulatory scope. However,
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one must ask why particular instruments of regulation vwere
chosen and why particular policies were initiated to achieve
regulatory objectives.

The choice in instruments may be explained in part by
constitutional factors. For insténce, Michael Trebilcock et al
have suggested that in cases where the constitution (of judicial
rteview) allocates regulatory authority to one level of
government, direct regulation is substituted by the use df
public enterprise.1® While Pacific Western Airlines, a new crown
corporation, was used as an example, the concept of
substitutability is also useful in explaining the choice of
instruments in the Manitoba and Saskatchewan cases where
existing public enterprises were used as instruments of
tegulation.

The federal governmént, through judicial review, was givén
the authority to regulate broadcasting receiving undertakings.
While judicial review of cable television jurisdiction had been
limited to a lower court decision, federal jurisdiction was
upheld. Thus, the CRTC was assigned the responsibility to
case studies indicate, neither the Saskatchewan nor Manitoba
governments challenged the CRTC's right to license cable
television. Conflict arose later on the hardware ownership
conditions that the Commission attached to the licences.
However, the two provinces used the provincial telephone

companies to regulate the development of cable television to
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suit ptoviﬁcial interests. Indirect regulation through signal
delivery contracts with the cable operators provided a
substitute for direct regulation.

Because the provincial telephone companies were not new
policy instruments, however, the.concept of substitutability of
instruments provides only a partial explanation., Desirés of the
provinces to integrate cable services within the provincial
telecommunications systems dictated a role for the existihg
telephone companies. Thus, the decision to use provincial
telephone companies as an instrument of regulation also
reflected provincial objectives to protect and expand Sask Tel's
and MTS's roles as tools for provincial development. The
hardware policies were both used to regulate the development of
cable in the two provinces and to protect the telephone
companies' historic autosomy from CRTC regulation. Conversely;
CRTC's hardware ownership policy was both a means to regulate
the cable licensees and to protect the Commission's control over
cable companies from telephone company encroachment.‘

The use of co-operative enterprise in the Saskatchewan case
fits more comfortably into the substitutability theme since the
co-operative scheme was initiated as a part of the government's
1972 cable policy. Established rules regarding eligibility
requirements of cable licensees prohibited both the Saskatchewan
government and Sask Tel from obtaining cable licences. However,
co-operative ownership, which had been used successfully as a

substitute for nationalization in Saskatchewan for many years,
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provided an alternative way to influence cable television
development.!? Indeed, Saskatchewan's development of
co-operatively owned cable television applicants was identified
by the minister responsible as a means of overcoming
constitutional authority of the federal government in this area:
Y,..because the Province has no jurisdiction in broadcésting, we
have taken the position that we will facilitate, support and
encourage the development of non-profit, community-controiled
organizations for the provision of cable television services,"18
Both financial assistance to the co-ops and Saék Tel's monopoly
on the provision of telecommunications services were used in an
attempt to regulate the development of Saskatchewan's cable'
television systen.

Finally, the DOC's policy of consultation may also be
explained, in part, as a-choice of instruments. As Bruce Doern
has suggested, federal-provincial relations and the constitution
may exhibit the use of direct regulation in some cases. Thus,
"ilin some areas of policy it is politically (and legally)
easier for the federal government to ’spend! its way into
involvement by, for example, funding research or carrying out
research, or by exhorting through consultation and information
gathering mechanisms."19% One might consider the DOC's choice to
issue position papers and to initiate conferences as a choice in
policy instruments to achieve its goal of establishing a
national telecommunications system; a choice dictated in part by

constitutional uncertainty and by a need to solicit provincial
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co-operation in the national plan.

Thus, overlaps in federal and provincial uses of regulatory
instruments were apparent with the introduction of cable
technology in Manitoba and Saskatchewan. However, the CRTC and
the provincial governments had different objectives with respect
to the development of cable services. The types of reguiatory
instruments involved on the federal and provincial levels
dictated different policies to achieve these objectives. fhus,
federal-provincial regulatory conflict was framed by the way
regulation would be used to develop cable services and by the
policies established to implement that regulation. At this point
it becomes clear that the hardware ownership issue was not tﬁe
only issue involved in the Manitoba and Saskachewan cases. The
central issue was how cable services would be regulated and

which form of regulation would dominate,

PROVINCIAL REGULATORY ENVIRONMENTS

Although the full lease policies introduced in Manitoba and
Saskatchewan shared a common developmental rationale, they were
introduced under different circumstances in =ach province. The
case studies indicate that the Saskatchewan and Manitoba
governments had different incentives to enter into negotiations
over cable jurisdiction. Therefore, one must ask what factors
specific to Saskatchewan’s and Manitoba's regulatory

environments may have influenced their choices in policies and
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why the CRTC's policies and decisions created a need for

federal-provincial negotiation,

Manitoba

The Manitoba case study indicates that federal-provincial
negotiation resulted from two factors, First, the Manitoba
government sought to resolve a conflict of economic interests
between the Winnipeg cable operators and the MTS. The confiict
was framed by a desire of both the cable operators and the
telephone company to provide distribution equipment to serve
rural cable operators and to deliver non-programming services,
Both MTS and the cable operators wanted to expand their existing
roles in the Manitoba telecommunications environment. The
Manitoba government reacted by introducing a full lease policgy
based on the rationale of provincial telephone systenm
integration with MTS continuing its historic role as sole
provider of the telecommunications system. Second, since the
cable companies were regulated by the CRTC, the econoric
conflict turned into a federal-provincial conflict. The CRTC's
policies, established on a national basis, Were seen as a direct
encroachment on Manitoba's policies and objectives., It is
important to note that Manitoba's conflict with the cable
companies appears to be repéating itself in Saskatchewan with
the current issue of fibre optics versus satellite distribution

of services.
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The conflict of econonic interests between
provincially-owned telephone companies and federally-regulated
cable operators underlines the importance of recognizing the mix
of public and private enterprises operating in the same
environment as a prominent chara&teristic of the Canadian
economy. While it is beyond the scope of this thesis, fﬁrther
investigation of the economic conflict betwesn public
enterprises ({(either federal or provincial) and private
enterprises as they are manifested as intergovernmental conflict
would be a useful contribution to the literature on
federal-provincial relations and regulation. Current
developments in the area of non-programming services in the
three prairie provinces where telephone systems are
government-owned would provide a data-base for such an
investigation. F

For the purpose of this analysis, however, the importanf
point is that the conflict of economic interests between MTS and
the cable companies must be identified as a source of
federal-provincial conflict. Aspects of the CRTC's policies and
the Commission?s eventual choices for cable licensees for rural
Manitoba made it necessary for the Manitoba government to
negotiate an agreement with the DOC. The agreement was necessary
because the Commission's decisions conflicted with Manitoba's
full lease policy that had been established in reaction to the
cable companies' expansion plans. The DOC's agenda to negotiate

bilateral agreements must also be identified as a cause for

2186



negotiation in the Manitoba case, Finally it should be
recognized that open conflict with the CRTC over hardware
ownership occurred after negotiations with the DOC resulted in
the Candada-Manitoba Agreement. The CRTC's second set of
decisions, where the terms of the Agreement were repudiated, led
to a ss2cond stage of federal-provincial negotiation. Thﬁs, one
might argue that the DOC-provincial accord was as much a cause
of federal-provincial conflict and negotiations as the CRTC’S

policies and decisions for MNanitoba cable licensees.

Saskatchewan

The Saskatchewan case indicates that federal-provincial
negotiation resulted from different circumstances than in
Manitoba. The evidence presented indicates that Sask Tel had.
developed a full lease policy by 1971, That policy may be
attributed to a broad desire to protect and expand the role and
economic viability of the provincial telephone company. However,
unlike the Manitoba situation, cable television in Saskatchewan
was limited to a few small rural systems. The CRTC's 1ift on the
microwave ban presented an opportunity for the Saskatchewan
government to introduce a comprehensive plan to influence the
manner in which cable television was to develop in the province.
Thus, in the government's 1972 cable initiative the hardware
ownership policy was adapted to much broader social and cultural

objectives,
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The co-operative ownership policy was designed to ensure
community access to the cable television system which the
government felt would be inhibited if licences were awarded to
private companies. The ideological basis of the NDP government's
policy was pointed out by Saskatchewan®’®s Minister of Telephones,
John Brockelbank in his October 3, 1972 statement: "...freedom
of speech also means freedom of access to the media, and this
government, for one, wants a democratic approach to cable’
television,"20 The non-profit status of the>co—operative system
would ensure profits would go back into programming and the
government's intent to treat cable television as a public
utility would ensure extension of services to smaller
communities throughout the province.

Sask Tel's ownership of the cable distribution systesn,
therefore, was tied to the provincial objectives for cable
television development., Initial costs for the co-opsratives
would be reduced because the provincial crown corporation would
supply the distribution system, including expensive amplifiers
and service drops. Because Saskatchewan's hardware ownership
policy was introduced in conjunction with the co-operative
ownership scheme, the provincial government's relationship with
the CRTC was different from that of Manitoba's. Indeed, the
province and the Commission shared the community access
objective although the means through which the objective would
be met were different. Pre-decision conflict with the CRTC was

limited to Saskatchewan's policy that denied private applicants
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access to Sask Tel signal delivery agreements which the
Commission perceived as an encroachment on its licensing
authoritj. However, this procesdural conflict was rectified
before the Commission's February 1976 hearings.

Thus, the regulatory enviroﬁment in Saskatchewan was guite
different from Manitoba'’s, The province was apparently éonfident
that the cable television policy, both with respect to Sask Tel
hardware ownership and co-operative ownership, would be aécepted
by the Commission. Indeed, one might argue that until the CRTC's
July 1976 decisions it was not necessary for the province to
negotiate on the guestion of jurisdiction. This resulted in a
different attitude to the DDC's agenda to enter into agreeménts
for shared jurisdiction, Finally, although the CRTC's decisions,
like its décision for Manitoba, acted as a catalyst for
negotiation, Saskatcheuas's initial cable policy put the
province in a very different bargaining position. Through its
cable television policy, the Saskatchewan government had built
an important resource which could be used in negotiations with
both the CRTC and the DOC,

When the CRTC rejected provincial ownership of the cable
distribution system and awarded licences to only two of the
provincially-developed co~-ops, Saskatchewan decided to enter
into federal-provincial negotiations over jurisdiction. Like
Manitoba, Saskatchewan's incentive to negotiate was based partly
on the hardware ownership issue. However, Saskatchewan's

co~-operative scheme was reformulated into a closed circuit pay
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TV plan. A new issue, pay television jurisdiction, was
introduced and the Saskatchewan government's incentives to
negotiate broadened. Thus, the stakes involved in the
negotiations with Saskatchewan differed substantially from those

in Manitoba.

The Manitoba and Saskatchewan case studies illustrate.that
negotiation over cable jurisdiction resulted from a combination
of factors in the federal-provincial relations and regulatory
environments. Three factors have been identified as significant.

First, and most important, were the overlaps and conflicts
among the DOC, provincial and CRTC regulation and policies for
cable development. This has been identified as the most cruciai
variable because it set the context for negotiations. Moreovér,
while broad similarities have been identified in Manitoba and
Saskatchewan regulatory initiatives, important differences in
those initiatives created different incentives for the two
provinces to enter into negotiations.

The second important variable was the DOC's agenda to
negotiate administrative agreements with the provinces on shared
jurisdiction. Had bilateral negotiation not been on the federal
Minister's agenda, the provinces would have been left to the
traditional procedure of appeals to federal cabinet and the

federal court to air their complaints. Furthermore, the DDC's

220



policies to co-ordinate the national telecommunications system
caused conflict between DOC and CRTC activities and policies
which became significant as negotiations with the two provinces
proceeded,

Finally, the CRTC's decisions for cable television
licensees in Manitoba and Saskatchewan provided a catalfst for
negotiation among the Commission, the DOC and the provinces. It
may be argued that the conditions for federal-provincial |
regulatory conflict were there before the Commission issued
those decisions. Thus, given the federal-provincial relations
and requlatory environments existing in the two provinces, the
decisions brought the conflict to a head and created a need'for

the provinces to enter into negotiations.
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V. HOW DID NEGOTIATIONS OCCUR?

e S . e D . S s S

The preceding analysis suggested that Manitoba and
Saskatchewan had different incentives to enter into
federal~provincial negotiations over cable jurisdiction.
Provincial incentives to negotiate reflected the regulatory
environments in each province, including why and how regulatory
policies were introduced and developed. Therefore, while both
provinces entered into negotiations in reaction to the CRTC's
policies and decisions and both had the DOC's offer of an
administrative agreement for shared jurisdiction, negotiations
occurred differently in Manitoba and Saskatchewan. Manitoba
signed an agreement with the DOC and Saskatchewan did not. Yet
in beth cases, the CRTC was forced to make a major policy
compromise on the gquestion of hardware ownership. Also, despite
Manitoba’s agreement with the DOC stating that MTS could own all
the distribution hardware for cable services, it took Manitoba a-
full year longer than Saskatchewan to attain the CRTC
concession,

In this chapter, federai-provincial negotiation over cable
jurisdiction in Manitoba and Saskatchewan will be compared.

Special attention will be given to the fact that each province
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entered into negotiations under different circumstances and with
different incentives. How did provincial regulatory
circumstances affect the pattern of federal-provincial
negotiations in Manitoba and Saskatchewan? Also, why, despite
these differences, was the CRTC the actor in the negotiation
process to make regulatory compromises on the hardware ownership

issue?

Bruce Doern has recently pointed out that attention to the
notion of "province-building" suggests a need to examine
bilateral relations between the federal government and
individual provinces.! He suggests, as the preceding analysis
has, that the need for bilateral negotiations in each provinCe‘
reflects different policy circumstances. The Manitoba and |
Saskatchewan case studies indicate that regulatory circumstances
in the two provinces influenced the option for and methods of

federal-provincial negotiation over cable jurisdiction.

Manitoba - The Agreement Route

Regulatory circumstances in Manpitoba effectively made an
agresment with the DOC necessary in order to ensure the CRTC's
September 1976 decisions for rural licences would be set aside

by the federal Minister of Communications., The Agreement
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purported to "delegate"™ authority over cable hardware and
non-programming services to Manitoba and programming services,
including pay television, to the federal government.

It is important te note, however, that neither pay
television nor non-programming jurisdiction had been clarified
by judicial review. Therefore, the Agreement was simply‘a
recognition of federal (DOC) and Manitoba interests and
represented a formal understanding by the two parties of their
regulatory boundaries. It was an agreement to co-operate,

The Canada-Manitoba Agreement was signed as a result of
negotiations between the province and the DOC. ?he CRTC was not
consulted in the negotiations but the DOC planned to introduce
telecommunications legislation to secure the CRTC's co-operation
through binding cabinet directives. The Canada-Manitoba
Agreement, or so it seemed, assured that the Yalectronic
highway" would be developed by the provincially-owned telephéne
company and that the cable companies! expansion plans would be

halted.

Saskatchewan — The *Non-Agreement' Route

Saskatchewan did not need an immediate solution to
counteract the CRTC's July 1976 decisions for the four urban
licences so that the provincé‘s 1972 regulatory objectives would
be fulfilled. Instead, the Saskatchewan government employed two

strategies, the freeze on cable television services and the
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closed circuit pay television scheme, to open up routes for
negotiations with the federal actors.

Refusal to allow any cable licensees access to Sask Tel's
distribution system effectively meant that conventional cable
television in Saskatchewan would not proceed until negotiations
reached a suitable conclusion. This opened up a route té
negotiation with the CRTC. The July 1976 closed circuit
initiative provided an alternate method of achieving the
province's objective for co-operative ownership of cable
television, The initiative also opened a route for negotiation
for an agreement with the DOC which would embody more than
"co-operation.”™ The threat of a provincial pay television syétem
introduced a new jurisdictional issue to the DOC's negotiation
agenda. The pay television scheme alsc indicated a broadening of
Saskatchewan's regulatory objectives for cable television.
Saskatchewan wanted to establish a basis for provincial
jurisdiction over closed circuit cable television. Thus, whereas
the stated objectives in the province's 1972 policy were

incorporated in the 1976 policy, the goéls were much wider.

RESOURCES IN NEGOTIATION

YExecutive Federalism?

Examination of the day-to-day process of federal-provincial

negotiation has been rather limited in Canadian public policy
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literature. While it has been generally accepted that
federal-provincial relations involve aspects of both
"confrontation and collaboration" and have varying degrees of
effectiveness, the negotiation process is seldom examined in its
own right. Instead, the "model" of executive federalism is used
to describe the administrative machinery for intergovernﬁental
interaction.?2 The institutions which have developed to
accommodate federal-provincial interaction, most notably tﬁe
federal-provincial conference, have been assessed in terms of
their effectiveness in federal-provincial "conflict management"
or their effect on fede:al policy-making and thg
cabinet-parliamentary system of government.3 Where the
negotiaticon process has been examined in depth, analysis has
been on the federal-provincial conference or activities which
involve the federal government and "the provinces.”*

Federal-provincial negotiations over cable jurisdiction in
Manitoba and Saskatchewan occurred on a bilateral basis. Also, a
third actor, the CRTC, was involved in the negotiations. Factors
specific to Manitoba and Saskatchewan's'regulatory environments
had a significant effect on the manner im which negotiations
occurrted in each province., Therefore, the general model of
executive federalism as diplomacy and/or bargaining among all
eleven governments cannot adequately explain why negotiations
occurred differently in Manitoba and Saskatchewan, However,
Richard Simeon's observation that actors involved in

federal-provincial negotiations have varying "political
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resources"” offers insights into the way negotiations occurred in

the two provinces.,

Objective and Subjective Political Resources

Simeon suggests that the actors in federal-provincial
negotiations hold "political resources™ which are used in-
certain strategies and tactics in the negotiation process.3 Here
Robert Dahl's definition of a political resource as "...anfthing
that can be used to sway the specific choices or strategies of
another individual..." has been adopted by Simeon.® Further, he
suggests both "objective” and "subjective"” political resources
are employed in the negotiation process.? An example of an
objective resource would be legal authority such as the
provincial telephone companies! statutory rights of way or the
CRTC*'s power to grant licences to cable operators. Subjective
resources, says Simeon, are the most common resources in the
negotiation process. They represent a psychological dimension in
the process and depend upon the perception and beliefs of the
participants about what resources they or other actors in the
negotiations actually hold. In comparing the Manitoba and
Saskatchewan cases, it is useful to ask what political resources
each actor possessed and how these resources were used in

negotiations,
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Routes and Resources

Hﬁnitoba's bilateral agreement with the DOC limited its
resources in the negotiation process. For example, each province
used the telephone companies' statutory monopolies as "objective
resources" in the negotiations, Both Manitoba and Saskafchewan
used the resource to freeze cable television services until the
CRTC conceded its policy on hardware ownership. However, MTS
could not deny access to its system until the CRTC re-issued the
licences set aside by Cabinet as a result of the Canada-Hanitoba
Agreement. Second, since the Agreement "delegated" authority
over pay television to the federal government, Manitoba could
not bring the issue of pay television jurisdiction into the
negotiation process.

On the other hand, the pay television issue became
Saskatchewan's most valuable resource., Closed circuit pay
television provided a variety of options for the province in its
negotiations with federal authorities. First, if
federal-provincial negotiations failed,'Saskatchewan could use
the scheme to achieve the original provincial objectives by
developing the closed circuit co-operatively-owned pay
television network and refusing access to the CRTC licensees.
Second, the establishment of the pay television network provided
a basis to claim provincial jurisdiction over closed circuit
cable services. Finally, the initiative provided a resource 1in

negotiations with the DOC and later with the CRTC.
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It is difficult to assess whether CPN was a subjective or
objective resource. To the extent that the co-operatives who had
failed in bids for CRTC licences formed the network and
proceeded with plans for its implementation, CPN was an
objective resource in Saskatchewan's negotiations, However,
CPN's status was uncertain during the negotiation process. The
government appears to have retarded the network's development
until negotiations with the DOC and the CRTC on the hardwafe
ownership issue were completed. Delays with the loan guarantee
and Sask Tel's delivery agreement are examples. In this sense,
the threat of a provincial pay television network was a
subjective resource in the negotiations. One might argue thai
CPN would have been less valuable as a resource in the
negotiation process if ig had been fully established before the
Sask Tel hardware ownership issue was resolved through
negotiations. In order for the pay television issue to be a
resource in federal-~provincial negotiations, development of CPN
had to continue. But if CPN began full-scale operations before
negotiations over hardware ownership ueie concluded, the pay TV
scheme would lose its value as a resource. Unlike the 1972 cable
development plan, the ideological component of co-operative
ownership appears to have been subsumed by the provincial
government®s desire to attain the goal of an integrated
telecommunication systenm.

The CRTC also possessed objective resources. First, the

Commission's statutory mandate in the Broadcasting Act and its
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powers to establish policies and regulations to implement the
objectives set out in the Act can be considered objective
resources. The Commission was also empowered to grant and sest
conditions of licence for cable television undertakings. The
CRTC's statutory resources were limited in one respect. Under
could set aside a CRTC licensing decision.

Legislation introduced by both the DOC and the Saskaicheuan

government were used as resources in federal-provincial
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Cablecasters Acts did not become law, they were subjective
resources. The DOC's promise of legislation to give the fedetal
minister statutory authority to delegate responsibilities to
provincial governments and to issue binding directions to the
CRTC was a resource in its negotiations with Manitoba. The
legislation was also a resource in the DOC's policy conflicts
with the CRTC to the extent that the Commission was uncertain of
claiming statutory jurisdiction over closed circuit cable, was
used by Saskatchewan to underline its intentions to proceed with

CPN.
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PATTERNS IN NEGOTIATION

Manitoba - intragovernmental Conflict

The CRTC reacted to the Canada-Manitoba Agreement by
guestioning its legality and refusing to be bound by its terms.
Intragovernmental conflict between the CRTC and the DOC's:
policies on hardware ownership might have been resolved had the
federal telecommunications legislation become law. chever; once
the federal Minister had set aside the CRTC's licences for
Brandon, Selkirk and Portage la Prairie, the DOC's existing
statutory control over the Commission's activities had been
spent. Thus, negotiations in Manitoba were suspended until the
CRTC issued new licences for rural Manitoba communities in
August 1977. In these decisions, the Commission modified its
hardware ownership policy to allow MTS ownership of amplifiers
but insisted that cable licensees retain ownership of the
service drops. The Commission rejected the DOC-Manitoba accord
by stating that its statutory authority and responsibility could
not be subjected to limitations imposed by other sources unless
they were in conformity with the mandate set out in the

Broadcasting Act. The Manitoba government then reacted, as

Saskatchewan had a year earlier, by refusing to allow rural
licensees access to MTS's distribution system until the
regulatory conflict was resolved. In doing so, the Manitoba

government changed its negotiation route from the DOC to the
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CRTC.,

Saskatchewan - Trilateral Negotiations

In Saskatchewan, negotiations with both the DOC and the
CRTC continued until the province achieved its goal of Sask Tel
hardware ownership in September 1977. Saskatchewan's
"non-agreement" strategies resulted in a substantially different
negotiation pattern than in the Manitoba case. Saskatchewaﬁ Wwas
not willing, as Manitoba had been, to give up authority over pay
television. The closed circuit initiative resulted in
negotiations with the DOC where the province demanded more than
a formal recognition of federal rights to regulate national
aspects of programming; Saskatchewan wanted a role in the
regulation of regional aspects of programming.

The CRTC's position in the Saskatchewan negotiations was
also different than in the Manitoba case. First, the development
of a closed circuit netuork'meant Sask Tel might continue to
refuse CRTC licensees access to the cable distribution systen
and effectively circumscribe federal regulation. Second, the
fedefal Minister was applying pressure on the Commission to
speed up the introduction of a national pay telelvision systen.

After a December 1975 hearing, the Commission had concluded
that the extensive developmént of pay television would be
premature. The federal Communications Minister disagreed and in

June 1976, one month before Saskatchewan revealed its pay TV
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pian, set out a series of conditions for the introduction of a
national pay television system, The Commission held another
hearing and on the "advice" of the Minister was conducting a
study on the subject of pay TV during the period of negotiations
with Saskatchewan.?® Thus, the Saékatchewan pay TV initiative put
the CRTC in a rather awkward position in dealing with tﬁa
gquestion of a national pay television system. This, coupled with
the Saskatchewan freeze on conventional cable television,‘the
Saskatchewan-DOC negotiations for shared jurisdiction and the
introduction of the federal telecommunications legislation,
imposed pressures on the Commission that were absent in the
Manitoba negotiations. This may explain why the CRTC entered
into direct negotiations with the Saskatchewan government which
were apparently concluded two months before the Commission's
June 1977 hearing on the hardware ownership issue. Furthermore,
the Saskatchewan Minister's statements in the legislature and
the abrupt end to Saskatchewan's bilateral negotiations with the
DOC suggest a pattern of trilateral consultation among the three
actors. By September 1977, Saskatchewan had achieved what
Manitoba had been denied by the Commission one month before:
Sask Tel ownership of the cable distribution system. Manitoba’s
freeze on rural cable television services eventually led the
CRTC to compromise its hardware ownership policy for licensees
in the province. However, the CRTC's decision to allow MTS
ownership of the cable distribution system was not made until

September 1978, a full year after the Saskatchewan concession.

236



THE QUICOMES OF NEGOTIATION

Although Manitoba and Saskatchewan entered into
negotiations under different circumstances and negotiations
occurred differently in each province, the outcomes of
federal-provincial negotiation were similar. The CRTC, despite
its regulatory objectives, compromised its policy on hardware
ownership for cable licensees in Manitoba and Saskatchewan. One
must consider why the federal regqgulatory body became the actor
in the negotiation process to resolve federal-provincial

jurisdictional conflict by making a major policy compromise.

The CRTC's Status in Negotiations

Canada's cabinet-parliamentary system of government is
characterized by a centralization of decision-making in the
executive, The CRTC is an anomaly in the system in the sense
that its status as an "independent™ regulatory agency does not
conform to traditional cabinet or departmental government
structures. However, it is equally important to realize that the
CRTC's "independence” is a relative one since cabinet does have
certain controls over the Commission®'s activities. Ons must
consider how the Commission;s‘"relative independence” affected

the negotiation process and its outconmes.
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The Manitoba and Saskatchewan case studies illustrate that
governments cannot be viewed as cohesive and indivisible units
in the negotiation process. Policy conflicts between the two
federal actors, and DOC and the CRTC, had significant effects
upon the negotiations. Thus, as Richard Schultz has suggested,
one must be aware of the effects of intragovernnmental aétivities
upon the process of intergovernmental negotiation. The CRTC's
inﬂependence in policy- and decision-making created pattefns of
trilateral negotiations in both Manitoba and Saskatchewan. .
However, despite the CRTC's independence and intragovernmental
conflict, it was the Commission that compromised its policies on
hardware ownership.

In a statutory sense, the CRTC's relative independence was
illustrated when the fedgral Hinister set aside the Commission's
decision for rural Manitoba licences as a result of the
Canada-Manitoba Agreement, But the CRTC rejected the
Manitoba-DOC accord both by questioning its legality and by
maintaining a modified hardware ownership reguirement in a
second set of decisions for rural licences. Thus, the Minister's
statutory authority over the CRTC does not adeguately explain
why the Commission eventually compromised its hardware ownership

policy.
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Indirect Hierarchircal Control

The outcomes of negotiations in Manitoba and Saskatchewan
cannot be directly attributed to the CRIC's status as a
"relatively independent™ regulatory agency. However, a nunmber of
other suggestions can be offered which might explain the CRTC's
position in the negotiation process and why it ended up
compromising its policy.

First, despite its non-departmental structure, the CRIC is
tied to the federal bureaucracy. It was created by legislation
and is subject to changes through legislation. Thus, the
introduction of telecommunications legislation made the
Commission’s future role uncertain. Moreover, while the
Commission was not bound to follow DOC "advice® such as that
offered for the introduction of pay TV, it was obliged to react
to the Department’s suggestions. Thus, the Commission’s
bureaucratic relationship with the DOC provided a form of
indirect hierarchical control.

Second, the Commission was in a substantially different
position than the DOC and the provinces in the negotiations. The
CRTC's only resources in the negotiations were its statutory
mandate and its powers to grant licences and make policy with
respect to its mandate, Thus; whereas the provinces and the pOC
could use their respective resources in negotiation strategies,

the Commission was limited to two choices witk respect to the
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hardware ownership issue. It could either continue to impose its
hardware ownership reguirements on licensees in the two
provinces or it could compromise its policy.

Finally, the provinces could freeze cable services with the
justification that they were doing so in the long-run interest
of provincial development in the area of telecommunications
which could occur only if MTS and Sask Tel owned the
distribution system. Indeed, crown corporation control of the
cable distribution system was the means through which the
Manitoba and Saskatchewan governments intended to regulate the
development of cable technology. Therefore, it is unlikely they
would have given up on the hardware ownership issue had the
Commission continued to impose its conditions on cable operators
in the two provinces. It was a stalemate situation.

The CRTC, on the other hand, could not halt the regulator}
process in the interest of maintaining its hardware ownershié
policy. Since the provinces were not going to give in, the
Commission was forced to adopt "alternative means™ of achieving
its policy objectives. Thus, when cablerperators petitioned the
CRTC to amend their licences, the Commission responded by
compromising its policy because of the "special circumstances”
in Manitoba and Saskatchewan and to avoid further delays in

service,
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CONCLUSION: WHAT WERE THE EFFECTS OF NEGOTIATIONS?

The Manitoba and Saskatchewan case studies illustrate the
importance of examining post-negotiation regulatory environments
to understand the effects of federal-provincial negotiations on
regulatory practice. Here, the effects of negotiation Hill be
examined from a broader perspective. It has been suggested that
jurisdictional negotiation over cable in Manitoba and |
Saskatchewan occurred because of overlaps and conflicts in.
federal and provincial objectives and in the use of regulatory
instruments. This, coupled with the DOC's agendg for bilateral
negotiations and the CRTC's decisions in Manitoba and
Saskatchewan, shaped the process of negotiations, Given these
observations, the central focus in the analysis will be to
examine what negotiation and the CRTC's compromise 4id to

resolve interjurisdictional regulatory conflict.

The Hardware Onuwership Issue Revisited .

Federal-provincial negotiation centred on the hardware
ownership issue. As a result of federal-provincial negotiations,
the CRTC was forced to compromise its policy on hardware
ownership for cable licensees in Manitoba and Saskatchewan. The
CRTC's policy that cable 1i¢ensees own their owuwn amplifiersband
service drops to ensure compliance with federal regulation is no

longer applied in the two provinces. MTS and Sask Tel own and
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control the provincial cable distribution systems. Thus, the
CRTC's compromise resolved the jurisdictional conflict arising
from provincial full lease policies.

Examination of the post-negotiation period reveals that
with the advent of satellite distribution technology, the
hardware ownership issue has been manifested in new forms in
Manitoba and Saskatchewan. In Manitoba, the issue is being
revisited as a conflict over the ownership of security and
control devices for the reception of pay television signal 'via
satellite. Ownership of TVRO's and satellite distribution of
cable programming have been and are the focus of dispute in
Saskatchewan. |

The roles of the provincially-owned telephone companies as
sole suppliers of the provincial telecommunications systems are
again being threatened. Moreover, the conflict involves the
telephone companies and federally-regulated cable operators;
Finally, in both Manitoba and Saskatchewan, CRTC decisions
regarding satellite distribution are playing into the new
scenarios. The CRTC has stated that seéurity and control devices
should be owned by cable operators as a condition of licence.
The Commission's decisions regarding satellite distribution of
American programming have provided an opportunity for cable
operators in Saskatchewan to challenge Sask Tel's role as
supplier of cable television signals on the newly established

fibre optics distribution systenm.
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The Manitoba and Saskatchewan governments maintain their
objective of influencing the development of cable services
throughbthe integration of the provincial telecommunications
systems. The CRTC maintains its statutory objectives set out in

the Broadcasting Act which dictates that its policies and

decisions are made with a view toward an integrated Canadian
broadcasting system. Thus, despite the Commission's compromise,

conflicts between federal and provincial objectives remain.

Provincial Regulatory Environments

Provincial regulatory environments have changed
significantly since the early 1970s when Hanitoba and
Saskatchewan introduced their full lease policies. In addition,
to technological developments such as satellites and fibre
optics, advances in new cable services are evident, The CRTC has
introduced a national scheme for pay television services and has
bequn to consider how services of a non-programming nature will
be integrated into the national broadcasting systen.

In Saskatchewan, the NDP's 1972 co-operative ownership
objective was curtailed by the CRTC's licensing decisions for
the province's four major cities. Only two of the four
government—-sponsored co-ops received federal licences. The 1976
closed circuit co-operative pay television objective became
subordinate as federal-provincial negotiations over Sask Tel

hardware ownership and shared jurisdiction proceeded. When the
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province won the CRTC concession on thé hardware ownership
issue, CPN ceased to be an instrument of government policy and
was relegated to the position of competitor with
federally-licensed cable operators. The Teletheatre network was
an interim compromise between federal and provincial pay
television jurisdiction and consisted of a mix bepween
co-operative and private ownership. The provincially-based pay
TV network ceased operations when the CRTC's national netwérk
began services. Saskatchewan's initiatives to influence the.
development of cable services in the province are continuing in
another form. The Progressive Conservative government which came
to power in 1981 is renewing the challenge to federal

jurisdiction over cable development with the introduction of a

new regulatory instrument. The proposed Cable S5ervices Act
declares Saskatchewan's rights to regulate both conventional
cable television services and non-programming services. Unlike
the NDP's policy to use co-operatives and Sask Tel as forms of
indirect regulation, the PC's choice of instrument would
institute direct regulation with the establishment of a Cable
Services Commission. The provincial regulatory body would have
licensing powers similar to those of its federal counterpart,
the CRTC.

Changes in Manitoba's regulatory eanvironment are also
apparent. With advancements in the area of non-programming
services the HMTS and the CRTC are initiating experiments. The

CRTC has issued experimental licences for non-programming
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services with a view to the effects of the ney services on the
broadcasting system as a whole. MTS's projects, on the other
hand, are being implemented with provincial developmental
objectives in mind.

Post-negotiation developments in the area of
non-programming in Manitoba also provide insights into the DOC's
agenda. MTS's non-programming projects are being backed by
significant financial assistance from the federal DOC, Thué,
unlike the early-to-mid-1970s agenda of federal-provincial
co-operation through consultation, the DOC's new agenda appears
to have taken the form of co-operation through research and
development contributions. The DOC's activities in Manitoba élso
illustrate an overlap and conflict in regulatory agendas on the
federal level, One must ask how the Department?s support of HTS
endeavours in non-programming services will influence the CRTC's
policies and decisions in the area.

Provincial regulatory environments in the post-negotiation
period reveal new manifestations of interjurisdictional conflict
both in federal and provincial objectives for cable services and

in the use of instruments for their developnent,

The Central Issue

Negotiation over cable jurisdiction in Manitoba and
Saskatchewan did little to resolve the question of jurisdiction

over cable services in the two provinces. Because negotiation
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centred on the hardware ownership issue (in its earlier form),
the basic differences in federal and provincial perspectives of
and objectives for cable regulation were not addressed. The
conflict over provincial full lease policies and the CRIC's
hardware ownership requirement was a symptom, not the cause, of
interjurisdictional conflict. Overlaps and conflicts améng the
regulatory agendas of the provinces, the CRTC and the DOC are
still apparent, |
Changes in the regulatory environments for cable services
in Manitoba and Saskatchewan have set a new context for
interjurisdictional disputes. The federal—provipcial relations
environment, including the DOC*s agenda, has also changed.
However, the central issue of who will regulate the development
of cable, for what purposes and which form of regulation will
dominate remains the central issue. One might suggest that until
this basic issue is addressed in policy-making on both the
federal and provincial levels, jurisdictional conflict over

cable regulation will not be resolved.
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