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ABSTRACT ' 

C 1 
Recent years have witnessed a growth in the number and i I 

powers of administrative boards. Although elected officials make 
I 

- final decisions on public policy questions, administrative 

officials have accumulated vast powers which may be used to 
- - 

influence palicy decisions and' to affect the individual and 
\ ,.- 

collective rights of citizens. As a consequence, the 4 

longstanding interest of scholars and practitioners in the 

preservation of administrative resp~ns~bility has become more 

acute. In the criminal justice system, the Parole Board is an 

example of an administrative board whose activities have 

potentially s-erious consequences, not only for the criminal 

offenders who are subjected to the operational policies and 

decisions of the.Parole Board, but also the general public. 

This thesis traces the hevelopment of the National Parole 
E 

Board and examines the impact of the rule of law and the demands 
* 

df 'natural justice' on . several areas of its operational 

procedure, including: 1 )  Introduction; 2 )  Parole Background - 

The Canadian Experience; 3 )  !The Right to Hearings and Reasons 

for Decisions; 4 )  Parole Forfeiture, Revocation and Mandatory 

Supervision Suspension; 5 )  The Right of Access to Imformation 

and Legal Representatiow and, 6 )  Summary. 4 . 

An analysis of the impact of court challenges and the 

recommendation of various investigative committees reveals that 

the operational procedures of the Board have been significantly 



affected by judicial decisions which have served to introduce " 

- 7 

due pr?.cc.ess safeguards into the parole process. 
1.. 

A primary conclusion of the thesis is that the rule of law 

has been instrumental in providing significant, reform in the 

parole process and lessening the arbitrariness of many previous 

operational' policies. Such interventions, however, have not 

addressed the discretion extended by Parole Board Members in 

making parole decisions, nor served to clarify the criteria 

employed by Parole Board Members in reaching a decision in 

specific cases. The ~ar:le Board as an administrative board, has 
r 

therefore retained considerable autonomy. 
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responsibility has become more acute. This concern is shared in 

varying degrees by all major actors in the political system ,,- "be 

they legislators, judges, special*-lnterest groups and mass medie 

representatives ,. or members of the genera1 public. 
, . 

The notion of administrative justice has been questioned in 

reent years by the multiplication of bodies such as & 
administrative boards commissions and agencies.' 1h the discharge 

' 4 

-6 
of their duties administrative offic4als are often perceived to 

be assuming the traditional functions of ~the,.courts, of law and 

determining the rights of individuals, thereby undermining the 

i 

doctrine of the supremacy of law. In sum, i t  has b w  argued 

that the rise of administrative bodies probably has been one of 

the most significant bureaucratic innovations of 'the 20th 

century, and perhabs more individuals today are affected by 

their decisions than by all the courts.' 

* 
.The literature identifies several major areas of concern 

i 

relating to administrative boards, including their legal basis, 
Y 

procedures, accountability, decision-making, structure. qnd 

size.' Some of these boards have very little impact on people's 

lives, as the consequences of their decisions are fairly 

diffuse, and removed. from day to day activities. On the other , 

t 
hand, vast powers have been granted to. many modern 

administrative boards who play dominant roles in our society. 

One such boaro'is the Na.tiona1 Parole Board, which through its 

decision-making, may have a significant impact on not only the 

criminal offender, but the general public as well. 



The purpose of this thesis is to examine the extent to which 
." ? 

the operdtional procedure, and policy-making of the. National 

Parole Boatd have been impacted and influenced by the 
r 

intervention of the rule of law, or more specifically, by court 

decisions. This examination will proceed in the fol1,owing 

manner. First, the conventional theory of administrative 

responsibility' will be described, then an analysis will be made 

of the Boardls policy-making .and parole procedures. This + 

analysis will focus on the circumstances where the Board's. 
\ 

failure to provide due process safeguards to inmates/parolees 

have bee; called into question by the courts. Finally, "a number 
I 

of hypotheses ' relating to the achievement of responsible 

admin'istratiie decision-making are formulated. 

Administrative Boards: Critical Concerns 

One of the distinguishing features of administrative 

agencies is that they have power to determine,,either by rule or 

Becision, private rights and obligations. According to Weber, 

( 1 9 7 4 )  bureaucracy in its ideal type embodies a legalistic 

purity, where officials are subjected to strict systematic , 

control and discipline and enforces the law "without hatred or 

passion and hence without affection or enthusiasmVe3 However, in 

. reality decision-making by bureaucrats is relatively free of 

legal control And often involves a high degree of discretion.' 

An intrinsic element of administrative' , agencies i s  the 

political arena in which they operate. Quite often the actions 



of administrative officials are integrally related to policy 

considerations, since administrative actions inevitably generate 

political consequences. It is difficult to alter this fact 

\ regardleis of the nature of the administrative structure, the 
i 

decision-making strategy, or the nature of the public policy 

itself. In the case of the National Parole Board, its members 
b 

and administrators must perform their functions in a highly 

politicized environment which places them in the domain of 

public scrutiny. 

t According to Gawthrop 1971) given the nature of our 

puralist poli,tical system, there is virt;ally no such thing as a 

purely apolitical administrative decision. Any decision - save 

the most *innocuous and trivial ones made by an administrative 
H 

official - will almost inevitably run counter to the political 

objectives of some particular group i n  our society.' As a 

consequence, the administrator no matter how innocent, how 

objective, how disinterested,.how apolitical he may attempt to 

be; creates political sound waves every time he makes an 

administrative decision.= 
- .  

Lowi is of the opinion that the behaviour a • ’  organizations '\, 

cannot be understood politically unless one relates policy to 

the most central charac'teristic of politics which is the 

exercise. of legitimate c o e r c i ~ n . ~  Politi,cs he claims, involve 

not only the allocation of values but also the selection o f  
4 

various ways in which the legitimate coercive powers of the *- 

state can be utilized to secure support and/or compliance fm 



* 

the value or values being chosen or ranked.B 7 

b 

Administrative boards have been criticized for procedures 

which are vague, or conflicting and whose initial purposes have 

become obsolete, or have changed over time. Officials on 

administrative boards are often perceived as having no direct 

accountability to the electorate. These decision-,makers are not 

bound to follow the formal procedures of law courts, 

consequently, they are free to choose their own procedures 

whether they have statutory authority to do so or not. It is 

arguable that given this freedom they may be tempted to act in a 

manner that is not in accordance with the rules of "natural 

just ice". ' 3  

Estey claims that the irend in administrative law, 

legislatively speakling, has been against granting the right to - 

appeal on the misguided theory that the administrative board 

brings'-to the subject a characteristic or inherent expertise and 

therefore they are better equipped and versed to handle the 

problem than a court or some other collection of human beings.'' 

He feels that members of Canadian administrative boards are 

seldomly, i f  ever, made personally liable whenever they act 

arbitrarily, and since they are acting in th'e name of the Crown 

and often with statutory authori-ty tney are shielded from the 

consequences of injurous acts." 

Generally speaking the criteria for decision-making by 

administrative boards are usually vague and inconsistent. This 

has the potential for bias especially when the appeal process is 



restricted to its own select group of members. Doern, et. al., - 
(TW5),  found that the structure of some boards is one ' of - 

: loosely connected autonomous units, and often there is no 

evidence of substant i q l  concensus on regional or national 

policies as the activities of some of their members are only 

marginally related.12 

According to Kersell, ( 1 9 7 6 ) ' )  administrative tribunals sin I 

1 

Canada have not been found to be effective con.tro1s on 

administrators as individuals have .turned from them to the 

ordinary courts for protection of their rights and interests v ~ s  

a vis the bureaucracy. Kersell argues that the earlier 

assumption that administrative law would be more humane and 

flexible in meeting the needs of the clients of government have 

given way to the realization that often it is the administrative 

needs and convenience of public servants which come first,'" 

Davis ( 1 9 6 9 ) ' '  argues that modern government is not possible - 

without considerable discretion and power, although he sees the 
% 

poor as having difficulty making their case in the . 

administrative process. 

~lthough~admitting that some discretion is necessary, Davis 

is concerned with the amount of "unnecessary discretioa" wielded 

at all levels of administration, which provides opportunity for 

administrators to depart from official policy.16 He suggests the 

use of precise rules to "confine" discretion, set its boundaries 

and shave ,it do n to a minimum compatible with the effective 

exercise of. the task to be performed, or to "structure" 

6 



discretion, and channel it to take cognizance of officially 

sanctioned criteria. Davis also suggests that where possible 

discretion should be "checked" by persons other than the 

decision-maker, and "structured" in such a way as to be "open", 
a 

that is, exposed to public scrutiny, through open plans, open 

policy statements, open rules, open findings, open reasons, open 

precedents and fair informal procedures.17 

I t  can be argued that rules should be created for governing 

administrative discretion as this reflects a political 

philosophy that rejects unlimited freedom for the administrative 

ddcision-maker who is not subject to direct accountability to 

the electorate. Rules are thus seen as a means of both reducing 

the free exercise of discretion and providing specific standards 

against which official decisions may, be measured. It seems 

plausible that where there is no congruence between rule and 

decision, affected persons could hold officials accountable 

through challenge by judicial review. The adherents of this 

view, which Davis terms the "extravagant version of the rule of 

law", maintains, therefore, that administrative action, however 

beni'gnly exercised, should always be subject to predetermined 

rules and judicial challenge.'$ 

All administrative boards pay a high price in public 

reputation and standing for failure to publish their decisions. 
8 

Some are surrounded by an aura of graft and political 

favouritism largely because they do not publish coherent reasons 

for their decisi-ons. Therefore, it is inevitable that charges of - 



corruption will be levelled against such boards where ever 

reasons for decisions are not published.' 

Many administrative boards with strong chairper-sons who have 

been in office for many years, display a marked degree of benign 

T paternalism towards those in their charge. This is particularly 
;* 

marked in areas of so-called "privilege", involving matters such 

as parole liquor licencing and welfare. 

Despite statutory exhortations to administrative boards that 

they licence and regulate "in the public interest", or words 

with similar meaning, most" boards, greatly discourage public 
C ' 

participation by inadeqkte pub;lication of their decisions and ' .  

procedures. 

Some administrative- boards regard their work as so highly 
. . 

technical as not to be' of any interest, to the public. 

Consequently, they ignore demands for comprehensive information 

on their operations. 

I ,  

Since the National Parole Board is considered to be an 

administrative agency, its origins, structure and mandate will 

be discussed in the next chapter, as its policy formulation and 

decision-making may be affected by all of these factors. The 

concept of the rule of law will also be examined, since this is 

one potential source of outside control over the Board's 
( 

deliberations. I 1 
h 1 

+ 



NOTES 

r - 
1 .  See W.Z. Estey, "The Usefulness of the Administrative 

Proces's". special Lectures of - the - Law Society of Upper 
Canada, Toronto: Osgoode ~ a l l ~ a w  School, 1971, pp.307-08. - 
S. Wexler, "Non Judicial Decision ~aking". 13 Osqoode - aall 
Law Journal ( 1975). td - 

2. See •’.or example such authors as Peter Self, Administrative 
Theories - and Practices: Inquiry - into - the Structure - and 
Processes - of - ,Modern Government. University of Toronto Press 
(1974). I . - - . -  
Bruce Doern, - et. al., "The Structure and Behaviour of 
Canadian Regulatory Boards and Commissions: 
~ultidisciplinary Perspectives", Canadian -Pub1 ic 
Adrqinistration, vol. 18, No.'2, Summer (1975). 
James M. Landis, The Administrative Process: - New Haven, Yale 
University Press,T938). 
Jack Robin, Public ~dministration - and public Policy, Marcel 
Dekker Inc. New York (1984). 

. Kenneth Kernaghan, "Responsible pub1 is. Bureaucracy: a 
Rationale and a Framework for Analysis" Canadian Public = 
Administration, vol. 16, No. 4 '  (winter, 1 4 7 3 7  
Robert Presthus, Elite Accommodation in Canadian Politics, 
Toronto, ~acmillan(l973). 

' 3. M. Weber, The Theory of Social - and Economic Qrqanization, 
Trans. A. Henderson and T. Parsons, at 340, Free Press 
( 1974). 

4. S. Wex2er, Supra, Note. No. 1 .  

5. Louis C. Gawthrop, Administrative Politics - and Social 
Change, New York: St. Martin's Press, (1971) p. 25. 

6. Ibid. 

7. ~heodore~J. Lowi, -> The - End - of Liberalism, New York: Norton, 
(1969) p. 298. 

8. Ibid. 
d 

9. See for exam~le the comments of such authors as Ronald R. 
Price, " ~ r i n ~ i n ~  the Rule of Law to Correctionsw, Canadian 
Journal of Criminoloav and Corrections. 16. (1974): - 
~eith ~obson, "Fair 6;ocedure in ~arole". 22 university - of 
Toronto - Law Journal (1972); and, 
D.J. Mullan, "~airness: The New Natural Justice". 25 
University - oi Toronto - Law Journal ( 1975). 

10. W.Z. Estey, "The Usefulness of the Administrative Process", 
Special Lectures --- of the Law Society - of Upper Canada, Supra, 
Note No. 1.  



1 1 .   bid, p. 308. 
iV 

12. Bruce Doern et. al., Supra - Note, No. 2. 

13. J. Kersell. "Statutory 
Administrative Behaviour", 

and Judicial Control of 
Canadian Public Administration, 

vol, 19, p. 295, .@ummer, 1976). 

14. Ib'id. 

15. K.C. Davis, Discretionary Justice, A Preliminar Inquiry. 
, Louisiana State university Press,  ato on + Rouge 1969). 

16. Ibid, p.65. 

17. Ibid. 

18. Ibid. ' 



CHAPTER I I 
t 

THE CONCEPT OF PAROLE - THE CANADIAN BACKGROUND -- 
- 

Since its introduction ip Canada, parokeq has been the 

subject of numerous debates in an attempt to determine whether - 
7 - 

or not it has achieved its, gbalg o~&foLming and rehabilitating 

the offender, and of%$-intj prptection toathe public by changing -- 
the offender's attitude toward crime. ,@<om a rehabilitation 

program that was firs2 centered 9 n  moral reform and , 
/' , 

- 
.- 

self-disciplinef2 its---egtpbsksd-" in later years- has been -- - 
rehabilitation through participation in prison programs, be they 

individual or group counselling, vocational or academic 

training, or the like, whikh are intended to transform prisoners 
1) r. 

into " law -abid'ing citizens. Yet, with the pqssible exception o'f~ 

mandatory supervision, the parole process has engendered more 

criticism from legal scholars and the general pubiic, and has, 

been subjected to more committee reports, judicial decisions and 

ministerial announcements than any other rehabilitative 

program.4 In sum, although parole has been a major 

rehabilitative prog"ram in Canada for over 25 years, there are 

lingering doubts as to its efficacy.' 

Parole as it is known today is an out-growth of a number of 

measures that include apprenticeship by indenture, conditional 
L pardon, 'the transportation of criminals to America and 

Australia, The English and Irish experiences with the 

'ticket-of-leave', the indeterminate sentence and the work of 

American prison reformers during the 19th century. 



The first approach to parole in actual practice is 

considered to be the ' ticket-of -len\.e' system which was' adopted 

in Australia under the progressive leadership of Captabin 

Alexander Maconochie. An investigation by'the Transportation 

Committee of Parliament in the year 1837, led to the setting up 

of a system whereby the convict upon his arrival in the penal .z 

colony was first placed in a chain gang at hard labour. I f  his 

conduct proved satisfactory his status within the colony was 

gradually improved from time to time until- he finally became 

eligible for a conditional release or 'ticket-of-leave'. Under 

his 'ticket-of-leave' the convict was free to seek private' 

employment from th'e free settlers in'a colonial territory, and, - - 
after a reasonable time of good behaviour during his condit'ional 

leave status, was granted a complete pardon. 

According to Newman, (1968)' the English Penal Servitude Act 
r 

of 1853, governing prisoners convicted in England and Ireland, 

substituted imprisonment for transportation. The act related to 

conditional release and gave legal status to the system of 
- 

'ticket-of-leave'. By this act, prisoners who received sentences . 

of fourteen years or less were committed to prison, but the 

judge was granted permissive power to order the transportation 

of imprisonment of individuals who had received terms of more 

than 14 years. ~ h s  law also specified the length of time 
\ 

prisoners were required to serve before becoming eligible for 

conditional release on 'ticket-of-leave'. 



The Irish ' t icket-of -leave1 plan received great impetus f fbm 
. . 

i 

Sir William Crofton who became hea@ of the Ir-i-qh prison system 

in 1854, one year after the enactment of the ~erGitude - Act. It 

was Crofton's idea that the intent of th-e law was to make peqal 

instit"ti6ns something more than places of safekeb-ing, and that 
/- 

the progrids in the prisons should be de~i~<e"a-fbwa&~ 

reformation, hence 'tickets-of-leave' were granted only to \ 

\ 

prisoners who gave visible evidence of definite achievement and 

change of a t t i t ~ d e . ~  

The Irish penal system under Crofton's administration became 

famous for its classification stages where marks were obtained 
. t . - for good conduct and achievement in education and industry. 

Indeterminate sentences were also utilized, where conditions 
-... 

were made as nearly normal as possible and where no mork 

restraint was exercised over the inmates than was *necessary to 

maintain order.g This policy was adopted in later years in 

Canada, in both the federal and provincial penai systems and 

like its predecessor, its main success was the management of 

inmates through various stages of the incarceration process. 

In Canada the concept of conditional release of inmates on 

parole is also traceable to the original systems of inqenture, 

% conditional pardon, transportation of criminals an$ the 

'ticket-of-Leave'. Parole in Canada is identified with the 
P - 

Ticket - of Leave Act,1•‹ which provided for the conditional 

liberation of convicts. This Act which was passed by Parliament 

in 1899, represented the first attempt to statutory control the 



, - 
pre-expiration dates on which inmates were released.ll B 

Prior to 1899, prisoners were, released from custody by ortler 

of the Governor General upon the advice of a Minister of the" 
, 

Crown as an expression of the'Royal ~reroga'tive of Mercy. These 

releases were unconditional and approved'mainly on the basis. of 

humanitarian considerations. No eligibility criteria were 

involved. However, the government of Wilfred Laurier recognized 

the need for government assistance in the s'ocial rehabilitation 

of prisoners, consequently the Ticket-of-Leave - Act was primarily 

Y' 

based on the notion of clemency.12 The conditional release was 

se.en as a method of bridging the gap between the control and 
ap"+ 

restraints of institutional life and the freedom and' 

responsibility of community life. 

.-. 
i r 

Because Canada was sparsely settled, the task ok d'veloping 

a system of parole supervision was difficult. Therefore much 
3 

reliance w45 placed on the y reporting of the parolee to 

the police, and the guidance and supervision that was 

volunteered by such agencies as the Salvation Army, the John 

Howard "society, and the Elizabeth Fry ,Society. The 
-- 

administration of the Act was the responsibi of officers of 

the Department of Justice who constituted a section of the 

Department known as the Remission Branch -which later became the 
. - 

~itional Parole Service.13 

T h x e  were two exceptions to the universal applicability o f  

the ~i;ket-of - ~ e a v e  . - Act. The prisons -- and Reformatories Act was 
C 

amended in 1913 in response to a provincial request to permit 

1 4  
u 



2,' 
imposition of definite-indeterminate senten ?'Tin Ontario- 

The 

Ticket-of-Leave - Act continued to apply to the definite portion 

of these-sentences but not to the indeterminate portion. . The 

Prisons and Reformatories Act was further modified in 1916, to - - 
permit creation of the Ontario Pa.role Board, with jurisdiction 

over the indeterminate portion: The second exception was made 

for B w i s h  Columbia in 1948, when def inite-indeterminate 

sentences were authorized for convicted offenders between the 

ages of 16 and 23 (reduced to 22 in 1969)..The British Columbia 

Board of Parole was estaGlished at the same time.'' 

4 
In 1953, the Minister of Justice appointed a Committee of 

Inquiry i-the principles and procedures followed in the 

L Remission Service. The committee was under the chairmanship of 

Mr. Justice Gerald Fauteux and its report which became known as 

the Fauteux ~ e p o r t ' ~  recommended the enactment of legislation to 

w create a ~ational Parole Board. On February 15, 1959 the Parole -. 
Act was proclaimed transferring the authority to F grant 

conditional release to a board with members appointed by the 

Governor-in-Council. 

The Role of the National Parole Board ---- 

The responsibilities of the Board are contained in the 

Parole Act.16 The Act sets out the legitimacy of the Board as a - 

decision-making body, its operational mandate and structure. It 
i' 

also provides f o r  regulations to be made pursuant t o  fhe Act. 

The Parole Act requires the Board to review the case of. every 



inmate in federal institutions and applications from inmates in 

Provincial- institutions (except those provinces which have their 

own provincial parole boards) with a view toward the granting 

denying of parole.17 

The National Parole Board is an independent statutory body 

not answerable for its decisions to any judicial body, or 

minister. Nevertheless, it Its part of the Ministry of the 

Solicitor General who reports to Parliament on the Board's 

behalf. The Board has absolute authority to grant, deny, .or 

revoke day parole and full parole and to revoke mandatory 

supervision. It is also authorized to grant unescorted temporary 

absences to inmat-es in Federal institutiqns and to set 

conditions by 'which inmates must abide while on ielease. ' 

/-- ---- From an original num,ber of f?ve-+k-~3at'ional Parole Board 
, 1 

has now expanded to a topal of 26 members with provision made 
i ,' 

for the appointment of Regional Community Board members who 
I 

participate as full voting members in the review for' any 
i 

conditional release of persons serving life, or indeterminate - 

sentences. 

Board members who serve at the Ottawa headquarters are 

appointed by the Federal Cabinet "to hold office during good 

behaviour for a period not exceeding ten years". Regional 

members are appointed for a period not exceeding five years and 

are, eligibl'e for reappointment.lg The Board is comprised of six 

divisions, five regional and one headquarter. These divisions 

constitute a single body with each member having equal status, 



J 

except the Chairman and Vice-chairman who have additional duties 

at headquarters and-the Member in the regions. 

* 

The Ottawa division of the Board makes decisions regard'ing 

provincial cases, clemency cases and those cases requiring more 
\kf 

votes than can be cast at the Regional Division ievel. Regional 
-4 

Divisions of the Board are primarily concerned with panel 

hearings for all Federal cases in their regions, decisions 

regarding the release of inmates on temporary absences and 

- - - - decisions regarding parole revocation and termination of day 
', 

paroles. 

.The Internal Review Committee 

An Internal ~ev'iew Committ ee was cr 

1978 to review complaints which applied 

ed by the Board in 

to the parole process 

- from inmates in Federal  institution^.^^ The review is undertaken 

by three members of the Board who have not previously acted on 

the particular case. Grouods for review include, but are not 

limited to the following considerations: 

1 .  the reasons given for decision do not support the aecision; 

2. there was significant information in existence at the time 

of the hearing which was not considered; 

3. there was an error in fact or in law; and, 
J 

4. there is new evidence which was not available at the time of 

the hearing. 

Decisions subject to re-examination include: 

1 the denial of full parole, or of parole by exception; and, 



2. the revocation of day parole, full parole, or mandatory 

supervision. 

The creation of the Internal Review Committee was an attempt 

by the Board to stem-the tide of'criticism that had been levied 

against it for failing to propose an amendment to Section 23 of 

the Parole Act, whicK: spec'if ically excludes appeals or reviews 
.- 

to any court, or other authority, and in totality to allow its 

decisions to be examined by the ~ o u r t s . ~ '  
1 -. ,' 

i 
\ 

How the Board Operates\ -- 
'/ 

i 
t 

\ 

,The National parole\ Board has its own secretariat at 

headquarters and in each re?j~sni These employees are responsible 

for computing parole eligibility dates, monitoring such areas as 

,F---2aseeparation and parole supervision, preparing panel hearing 

schedules,~,notifying district offices of Board decisions, 
', 

-- 

maintaining records and compiling statistics. 
- 

From its inception until October 15, 1977, the Board was 

assisted by its field staff known as the National Parole 

Service. The National Parole , Service came under $e 

responsibility pf the ~ommissionei of Corrections in 1977, 

however, it continues to provide services to the Board in , 

- 
performance of its two basic responsibilities of Case 

Preparation and Supervision of Parolees. 

CQ 
The jurisdict'ion of the National Parole Board is specific in 

that i t  does not have jurisdiction over the following group of 



offenders: 

?c7 - juveniles within the meaning of the Young Offenders Act* 
- 1  

- persons, who have violated the laws of provincial 

legislatures; and, 

- those persons serving intermittent sentencesez2 , 
B 

The Board is legally guided by the following criteria when 

considering a case -for release: re 

1 .  The Board may grant parole to an immate subject to any terms 

or conditions it considers desirable if it considers that: 

a. in the case of a grant of parole other than day parole, 

the inmate has derived rnaxlmum benefit from 

incarceration; 

b. the reform and rehabilitation of the inmate will be 

aided by the grant of parole; or 

c. the release of the inmate on parole will not constitute 

undue risk to society.23 

2. The Board may impose any terms and conditions that it 

considers desirable in respect of an inmate that is subject 

to mandatory supe;vision; 

3. Provide for the guidance and supervision of paroled inmates 

for such periods as the Board considers desirable; 

4. Grant discharge from parole to any paroled inmate, except an 

inmate on day parole or a paroled inmate who was sentenced 

to death or to imprisonment for life as a minimum 

punishment; 
I 

5. In its discretion, revoke the parole of any paroled 

- 
to whom discharge from parole has been granted, or revoke 



the parole of any person who is in custody pursuant to a 

warrant issued under Section 16 of the.Parole Act; and, - 
6. Under the Parole - Act and subject to the approval of Cabinet, 

the Board has the power to "make rules and regulations for 

the conduct of its proceedings and the performance of its 

duties and  function^".^^ 

The philosophy of parole appears to be bdsed on the idea 

that parole is a transitional phase between strict confinement 

in an institution and complete freedom in the community. In 

actuality this is questionable, sinbe the paroled inmate is J 

required to abide by the terms and conditions of parole, one of 

which includes supervision by a parole officer. It was stated 

earlier that the rehabilitative model of parole evolved from a 

notion of clemency where the granting of parole is seen as a 

privilege and not as a right. To a large extent this, view has 

permeat&d the parole granting philosophy in that once parole is 

granted the inmate is deemed to be on conditional release and in 

.effect is serving the remainder of his sentence in the 

community. 

The Ouimet Committee definition of parole gives credence to 

this point of view: 
E 

Parole is a procedure whereby an inmate of a prison-who 
is considered suitable may be released, at a time 
considered appropriate by a parole board, before an 
expiration of his sentence at large in society, but 
subject to stated 'conditions, under supervision and 
subject to return to prison i f  he fails to comply with 
the conditions governing his releasee2' 



This definition of parole compares very favourable w-ith that 

of the United Nations, Department of Social Affairs: 4) 
J 

Parole may be defined as the conditional release of a 
selected convicted person before completion of a term ofd 
imprisonment to which he has been sentenced. It implies 
that the person in question continues in the custody of 
the State of its agent and that he may be reincarcerated 
in the event of misbehaviour. It is a penological 
measure designed to facilitate the transition of the 
offender from the highly cont ed life 6f the penal 
institution to the freedom community living. It is 
not inteyed as a gesture of leniency or forgi~eness.'~ 

< 

'. 
This notion of conditional release is further re-emphasized 

once more in the form the inmate is required to sign, in which 

he agrees to'comply with certain conditions. The form is worded 

as follows: 

I understand -that I am still serving my term o f ?  
i 

imprisonment and that parole has been granted to me to 
resume my activities as a citizen at large in the 
-community under supervision .... I solemnly swear.... 2 7 

<- 

According to Parizeau and Szabo t 1 9 7 7 )  this statement 
--% 

reflects a philosdshy inherent in the law of societies with a -  

long-standing BriLph cultural tradition where an effort i's made 

to trust a,person's word until proven to the contrary: 

I have read...and fully understand and accepc all the 
conditions ..., regulations and restrictions governing my 
release on parole. I will abide by and conform to them 
strict$y, I understand i f  I violate them I may 
be rec~rnmitted.~~ 

The principle here is that the parolee's signature represents a 

type of personal commitment which he is obligated to fulfill. In 

this case 'ignorance of the law is no excuse'. In general, all 
I 

paroled inmates must report to their supervisors once a month, 

or as often a s  the case may require, and cznsult with them on 



all matters regarding employment, social and family obligations, 

and prospective major purchase!; such as a car, or- a house. 

Z 

Paroled inmates may,also be required to live in a certain 

area of the country and to inform his parole officer and receive 

permission whenever he wishes to leave the area. 

The Board may also impose specific restrictions which are 

related to the parolee's former problems. For example, 

alcoholics and drug addicts must agree to abstain from their 

habits and to comply with all the restrictions imposed on them 

by the Board or Lheir parole supervisor.29 

* 

Parole, may in fact, be suspended or revoked. A parolee may 

also forfeit his right to parole. Section 16 of the Parole Act 

states that: 

% A member of the Board or any person designated by the 
Board may, by a warrant in writing signed by him, 
suspend any parole ... and authorize the apprehension of a 
paroled inmate whenever he is satisfied that the arrest 
of the inmate is necessary or desirable in oqder to . 
prevent a breach of any term or condition of the parole 
or for the protection of society.30 

Although the primary purpose of parole is the rehabilitation 

of the offender and the protection of society, it can be argued 

that parole granting philosophy is not constant. unlike other 

administrative boards such as marketing boards, "*~ational 

Parole Board operates wi,th a wide degree of disc 2' etion, and is 

faced with the dilemma of treatment versus punishment. Board. 

members are also influenced by several variables such as 

political pressure in the form of opinions of legislators, 



judges and the genera1 public, members' individual philosophies 

and biases, economic factors, backgrounds and personal 

experiences. 3 1  Since decisions of the ~ o a r d  are not subject to 

review by an outside agency or the courts, the Rule of Law is 

potentially the most effective instrument for modPfying the 

Board's operational procedures and policy-making. The concept of 

the Rule of Law will be discussed briefly in the remainder of 

this chapter. The assumption that the National Parole Boar-d 
P 

conduct its reviews with adherence to the laws of natural 

justice and in the spirit of due process will be tested by 

,examining how 'effective the Rule of Law has been on the parole 

process. 

I 

Such an analysis should shed insights into the extent to 

*. whi,th the courts have supported the rights of offenders to due 
d 

process safeguards. 

The Rule of Law ---- 

The term "Rule of Law" has no absolute and static meaning. 

In a formal sense, the Rule of Law mean's any ordered structure 

of norms set and enforced bywan authority in a given community. 

According to Goodhart ( 1 9 5 8 ) ~  the ~ u i e  of Law is the essential 

foundation of liberty. I t  is free from any particular 

ideological content and encompasses tyrannous as well as liberal 

and humanitarian orders,32 



The doctrine of the Rule of Law has its antecedents inihe 
, - ;, 

constitution of the United Kingdom, and, accordin3 to Conroy 

(1980) it was imported intc he Canadian constitutional A system 

by the preamble to the British North America - .  Act.33 Thesk 

elements of the Rule of Law have been reaffirmed in later years 

by several noted authors3' and formed the basis for 

J deliberations in several Royal Commission of E n q ~ i r i e s . ~ ~  

The due process decisions of the courts have a contemporary 

counterpart in Hayek's thesis36 that the Rule of Law means that 

government in all it's actions is bound by rules fixed and 

announced beforehand - rules which make it possible to foresee 

with fair certainty which authority will use its coercive powers 

in given circumstances and to plan one's individual affairs on 

the basis of this knowledge. Hayek's thesis thus purports that 

the rule of law inherently imposes legal limitations on 
9 

administrative discretion. 

F Franks Committee held the notion that what is according 
t o  the Rule of Law is antithesis to being what is arbitrary: ' % ,  

: 
The Rule of law stands for the view that decision should 
be made by the application of known principles or laws. 
In general such decisions will be predictable and the 
citizen will know where he is. On the other hand there 
is what is arbitrary. A ,decision may be made without 
principle, without -any rules. I t  . is therefore 
unpredictable, the antithesis of a decision taken in 
accordance with the Rule of Lawe3' 

In his Royal Commission Report on Civil Rights in Ontario, 

Mr. Justice McReur states: 

W e ,  think that the power of the judicial ought not to be 
restricted, but that it should be expanded for the 



following reasons: 

1 .  Disciplinary effect on the right of review; 

2. Tribunals are not independent. They are creatures of 
the government; and, 

3. ~epartmental t~ibunals are likely to acquire a 
I degree of departmental bias. 

Lastly he claims that: 

... the most secure safeguard for the civil right of the 
individual to have his rights determined according to 
the Rule of Law lies in the independence of review by 
the courts. 3 8  

A similar position was taken,by the noted American writer 

Dickinson: 

Nothing has been held more fundamedtal to the supremacy 
of law than the right of every citizen to bri'ng the 
action of government off.icials-to trial in. the ordinary 
courts on the common law'. That government officials, on 
the contrary should themselves assume to perform the 
functions of a law court and determine the rights of * 

individuals, as in the case und& a system 'of 
administrative justice, has been traditionally felt to 
be inconsistent with the,supremacy of law.39 

Dickinson is of the opinion that every citizen is entitled, 

first, to have his rights adjudicated in a ,regular common-law 
\t 

court, and secondly, to call into question in such a court the 

& legality of any act done by an administrative official.40 

Perhaps the strongest opinion in recent years on the 

supremacy of The Rule of Law on correctional policies has been 
I' 

by the Su-b-committee of the Standing Committee on Justice and . 

Legal Affairs which reported on the Penitentiary System in 

Canada : 



The Rule of Law establishes rights and interest under 
law and protects them against the illicit or illegal use 
of any power, private or official, by providing recourse 
to the courts through the legal process. The 4 

administrative process, however, Hay or may not protect 
these things, or may itself interfere with them, 
depending on the discretion of those who are given 
statutory administrative power..., Justice for inmates 
is a personal right and also an essential condition of 
their socialization and personal reformation. It implies 
both respect for the person and propeqty of others and 
fairness i,-~ treatment. The arbitrariness traditionally 
associated with prison life must be replaced by clear 
rules, fair disciplinary procedures and the providing of 
reasons for all decisions affecting inmates."' 

.s, 

The following three chapters will analyze the impact of the 

Rule- of Law on specific areas of the parole process including: 

I ) ,  t h e  right to hearings and the reasons for decisions; 2 )  

parole forfeiture, revocation and mandatory supervision 

suspension; and, 3 )  the right of access to information and legal 

representation. 
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CHAPTER I 1 1  

THE INMATE'S RIGHT TO PAROLE, POST SUSPENS.ION, AND REVOCATION 

HEARINGS, AND THE OBLIGATION OF THE BOARD TO GIVE THE REASONS 

FOR THE DECISION 

Parole hearing is the process whereby an inmate appears 
1 

before a panel of the Board to speak to matters relating to his 

application f 6~ parole. Paeole suspension hearings and 
I 

revocation he+rings involve a similar process of the inmate's " 
\ 

appearance beqore a panel of the Board to discuss the 
\ 

\ .  
circumstances whjch gave rise to suspension or revocation of the 

parole, and in most instances, to request cancellation of parole 
C\ 

suspension or revocation.' 

The denial of the inmate's right to be heard for parole 

consideration has been one of the most contentious issues of the 

Board's operational policies. In refusing hearings, inmates felt 
- 

they were =denied a right which was afforded to them by the 

courts, in ~ h i c h ~ t h e y  were permitted to be heard in person to 

speak to matters* which gave cause to their initial imprisonment, 
1, 

continued detention or incarceration.' 

During the first decade of the Board's existence in Canada 

( 1 9 5 9 - 1 9 6 9 1 ,  no provision was made for parole hearings since the 

consideration for parole was not viewed as a matter of right, 

nor a process which was subject to established procedural 

safeguards. 
? 



The Fauteux Committee (1956) in its recommendation that a 
K, 

National parore Board be established, proposed that," the Board 

should not be required to grant to inmates an appointment for a , 

personal interview with Board members prior to the decision 

being made.3 The Committee was satisfied that such interviews do 

not serve a sufficiently usefu2 function in the parole process -. - 
6 

-. 
to justify the expenditure- of time and money. This 

- / 
recommendation was reflected in the Parole Act which stated 

that: "The Board in considering whether parole should be granted . , 

or revoked is not required to grant a personal interview to the 

inmate or to any person on his 
ch 

. - 
The view of the members of the Fauteux Committee was that 

the appearance of the inmate before the Parole Board would 

involve little more than a short personal appearance .by the 

inmate,) and they, therefore, believed that such a process would 

not be as useful to the Board in its deliberations as an 

examination and analysis of the written material -in the 

offender's case file. The Committee felt that the Board's time 

could be better spent by focussing on written material, rather 

than travelling to the different institutions for the purpose of 

interviewing parole  applicant^.^ 

Due to the recommendations of the Fauteux Committee, the 

National Parole Board, during its early years of operation 

followed the procedure of providing notice to inmates of the 

Board's decisions by correspondence. to ihmates *from its national 

headquarters in Ottawa. In effect, apart from his application 
.-. ' 

I 



\ \ 
for parole which was ed in "writing, the inmate had no 

r 

other direct decision-making process a as the 
\ 

reports upon which the parole decision wag.made were .submitted 

by the parole office, the institutional staff' and' the police. 
* 

Subsequent to the recommendations of the Fauteux ,Committee 

( 1956). the Canadian Committee on corrections (Ouimet, 1969) was 

the first instance in which the usefulness of parole application 

hearings was considered. In its final report, the Ouimet 

Committee adopted a less conservative approach than that assumed 

by Fauteux and concluded that there were serious limitations to 

the Board's policy of not holding hearings: 

From the viewpoint of the inmate, the decision making 
body'is far away and invisible. Further the lack of 
specific time known to hTm when his case will be 
reviewed and a decision made creates a ,state of 
uncertainty and strain.= 

- From a review of trends in the Unit.ed States (specifically .the 

State of California), the Provi'nces of British Columbia and 

- Ontario and several European countries, the Ouimet Committee 

concluded: 

The content and orientation of the personal interview 
give the inmate a sense of 'having been heard' or having 
had 'his day in court'. The fact that he knows in 
advance that a definite date has been fixed, at which 
his case would come up leading to a quicker decision 
that through the present procedure tends to reduce the 
restlessness and frustration which the indefiniteness of 
the waiting period under present procedures 
certainly magnifie's.7 

One recommendation made by the Ouimet Committee in its final 

report w'as that legislation should be enact~d to provide for 

sittings of 'the Board in panels of not less than three members 

within the institution where the parole applicant was 



imprisoned, and further that the parole . applicant should have 

the right to appear before'such a panel and make representations 

in person.8 I can therefore be argued that the Board's 
C 

'implementation of the procedure in 19709 which provided for 

hearings during the parole application process, was. influenced 

by the recommendations of the Ouimet 'committee. 

Fwther support for a parole hearing was provided . by the 

1972 Task Force on Release 6f Inmates.'' which recommended 

"open" and "informed" hearings, with the inmate being given the 

fullest possible opportunity to participate. This was an obvi~us 

reinforcement of the position stated earlier by the Ouimet 

Committee. The Task Force further noted that one of the 

principal benefits of granting a hearing was that it permitted 

communication and ,dialogue between the inmate and the Parole 

Board members and contributed to a' greater understanding on both 

sides.'' The Standing Senate Committee. on Legal and 
- - 

fonstitutional Affairs (1974) also expressed its support for 
.P . 

formal hearings with the' provision for appropriate 

representation by the parole applicant.'* In 1978, the National 

Parole Board promulgated regulations which required it to hold 

hearings on all full parole applications by federal inmates 

unless the inmate specific all,^ requested in writing that he did 

not wish to be heard.13 

It should be noted, however, that parole applicants do not 

appear at all types of- hearings conducted by the National Parole 

Board. Currently, the Board is not required to hold a hearing on 



an application for day parole because the regulations deal only 

with hearings on applications for full parole; although 'as a 

aatter of practice, the Board generally holds hearings on all 

.' first applications for day parole by federal inmates in federal 

institutions.'~urther, there is no requirement for a hearing 

on termination of day parole pursuant to S. 1 0 ( 2 )  of the Parole 

Act, and it is the policy of the Board not to hold such - 

hearings. However, on a referral for revocation of day parole a 

hearing is required, or at the request of the inmate, by virtue 

of S. 2 0 ( 2 )  of the &role Regulations. 

a. 
As with day parole, there is no statutory requirement for a 

hearing on an application for temporary absence, either with or 

without escort. Also, as in the case of day parole, the National 

Parole Board has adopted a policy of holding a hearing on all 

first applications for temporary absences by federal inmates in 

No hearing is required by the Board in terminationof 
i 

temporary ahsences with escort, and none is held. There is no 

provision for revocation of 'such absences since they are not 

within the statutory definition of parole. With respect to 

approving temporary absences with escort, the Board is neither 

required to hold a hearing, nor does it do s as a matter of 'e 
pbl  icy. 

The implementation of panel hearings involving the parole 

applicant was' view'ed by the Fede-ral Government as a positive 

development and, in reporting to Parliament the Solicitor 

3 5 T 
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General stated: 

-The Board has found that the face to face interview with 
an inmate is a beneficial process, since Board members 
can look more closely at specific areas of concern and 
are more easily able to pin-point aspects of an inmate's 
case about which they prefer to have more informationr 
before deciding whether to grant or deny full parole.16 

Furthermore, he concluded, "...that in comparison with the 

previous method of selection without an interview panel hearings 

are a more equitable means of reaching a decision". 

While a nupber of deficiencies have been identified with 'the 

' parole hearing process,lB it has been considered a positive step 

forward since it was one of the few opportunities for the inmate 

to participate in the parole process, Further, it appears that 

the inmate's participation served as an important check on the 

information which was presented to the Board. The hearing 

process provided inmates with an opportunity to challenge 

information in their files that was men-t-isned during the parole 
* i 

hearing. 

1 

Lbeaole Suspension and Revocation   ear inqs The Inmate's Right - 

Although amendments to the..~arole which provid.ed for 

hearings on full parole applications were implemented by the 

Board in 1970, no provision was made for hearings involving the 

inmate during the parole forfeiture, revocatio'n or post 

suspension process. This omission drew criticism from many 

source,s, as reflected in the comments of one legal scholar. 

Once parole is granted, this right to liberty should not 
be terminated without a hearing in accordance with the 



rules .of fundamental fairness.... The statutory rule 
embraced in secbion 20 of the Parole Act is 
fundamental.ly unfair; it is unfortunate to see the 
courts shut their eyes to such unfairness and waive 
aside a grievous loss of liberty as a mere 
administrative decision. ' 

C 

The fact that hearings were mandatory for offenders who'were on - 
probation added strong arguments for post-suspension and 

revocation hearings for inmates on parole. English, Canadian and 

U.S. courts had supported. the notion that the probationer should 

be protected and held that any praceedings to terminate 

probation had to be conducted in a judicial manner, complete 

with a fair hearing, right to counsel,, right to 

cross-examination and the right to introduce evidence.*O 
t 

I t  took several years before regulations were drafted by the 

Solicitor General to allow for . post-suspension and revocation 

hearings. Although Commissions of Inquiry had recommended 

hearings for inmates whose paroles were suspended or revoked, 
* 

the '~ational Parole Board and the Government seemed to have 

taken th'e position that they had no obligation to provide a 

hearing to parole violators, since these violators had abused 

the privileges that were accorded them with the grant of parole. A , 

The case of Mitchedl v. The Queen, ( 1 9 7 5 )  was one o•’ the - - 
- earliest cases in Canada where the fairness concept in parole 

suspension and revocation was questioned. writing for the 

majority of judges, Mr. Justice +~arland dismissed the inmate's 

argument that he had been denied his right to a fair hearing as 

provided in S. 2(e) of the Canadian Bill of Rights, on the basis -- 
that the application had no rights in respect of his parole. l 



However, ' in contrast, 'Mr. Justice. Dickson and the Chief justice 

stated that "parole is a precious right, therefore, the' paroled 

inmate has extensive rights, even if on conditional liberty, and 
v 

these rights should not be withdrawn kithout good reas~n".~' 

In - Re Nicholson and Haldimand Norfolk ~egional Board of - 
Commissioners - of Police, ( 1 9 7 8 ) ~ ~  Chief Justice Laskin stressed 

the duty of fairness which rested on the Board of Police 

Commissioners. The Chief Justice quoted extensively from the 

reasons Lord Denning M.R. in Selvarajan v. Race Relations -- 
Board ( 1 9 7 6 ) : ~ ~  

The 'fundamental rule is that, if  a person ma\y be 
subjected to pains or penalties, or be exposed to 
prosecution or proceedings, or deprived of remedies or 
redress, or in some way adversely a•’ fgcted by the 
investigation and the report, then he should be told the 
case made against him and be afforded a fair opportunity 

J"- 
of answering it. 

A similar view of parole was assumed by the Supreme Court oft! 

the United States in the landmark decision in Morrissey v. - 

Brewer,(1972) where the court held that an inmate whose parole 

was revoked without a hearing was in effect deprived of "due 

process" under the 14th Amendment - of the United States - 
I 

constitution. The court rejected ' the concept that rights in 

parole proceedings spring from "privilege" rather than "right", 

and adopted the principle that thepextent to which procedural 
C 

due process must' be affwded the recipient is influenced by the 

extent to which he may be "condemned to suffer grievous loss,.." 

and that depends upn whether the recipient's interest in 

avoiding loss outweighs the governmental interest in summary 



Mo-re importantly, the court rejected the conventional 

arguments against judicial interference in what had been 

regarded as "administrative decisions": 

I t  is hardly useful any longer to try to deal with this 
problem in terms of whether the parolee's liberty is a 
'right' or a 'privilege'. By whatever name the liberty 
is valuable and must be seen within the protection of 
the Fourteenth Amendment. ... The State has no interest in revoking parole without 
some informal procedural guarantees. Although the 
parolee is often formally described as being 'in 
custody', the argument cannot even be made here that 
summary treatment is necessary as it may be with respect 
to controlling a large group of potentially disruptive 
prisoners. Nor are we persu 1 - 3  by the argument that 9- revocation is so totaJly a discretionary matter that 
some form ,of hearing would be administratively 
intolerable< A simple factual hearing will not interfere 
with the exercise of discretion. ... 2 5 

B 

In the decision Chief Justice Burger stated that due process 

required a hearing at two different stages: a preliminary 

hearing to determine whether there were reasonable and probable 
* 

grounds to believe that the arrested parolee Committed the acts 

which constituted the alleged violation of parole conditions, 

and second, a subsequent revocatia hearing to evaluate 

contested facts and to determine if there was a basis for 

r e v ~ c a t i o n . ~ ~  Based upon this information presented before the 

hearing officer, there should be a determination if there is 

reason to warrant the parolee's conti-qued . detention. In 
- --. 

reference to the revocation hearing, the CP stated: 
< 

The parolee must have an opportunity to be heard and to 
show i f  he can that did not violate the conditions of 
parole, or i f  he di that circumstances in mitigation 
suggest the viola Y" ion does not warrant revocation. The 
revocation hearing must be tendered within a reasonable 



* 
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time after the parolee is taken into custody.. . . 
The Court also suggested minimum requirements of due process for 

the revocation. hearing: - 
a. written notice of the claimed violation of parole; 

b. disclosure to the parolee of evidence against him; 

c. opportunity to be heard in person and to present 

witnesses and documentary evidence; 

d. the right to confront and cross-examine adverse 

witnesses (unless the hearing officer specifically finds 

good cause for not allowing confrontation); 

e. a 'neutral and detached' hearing body such as a 

traditional parole board, members of which need not be 

judic'ial officers or lawyers; and 

f. a writtenL statement by the fact finders as to the 

evidence relied on and reasons for revoking parole.28 

Although judgments of United States courts are not b$ding \ 

in Canada, given the fact that the United States Supreme Court 

is held in such high esteem, its judgments on such important 

cases as those involving inmates rights to due process 

safeguards may indeed influence leqislative changes in Canada. 

Secondly, since the Canadian parole legislation is similar to 

that of the United States Board of Parole, it is conceivable 

that the National Parole Board may feel the need to review its 

policy Dn any given issue as a result of policies adopted by the 

United States Board of Parole. , 



Since the findings of the U.S. Supreme Court in Morrissey v. - 
Brewer was of major significance on parole jurisdictions in the 

United States, it can be argued that the National Parole board 

was cognizant of the criticism it would have incurred if changes 

did not occur in its post suspension and revocation hearing 

policies. It is noted that although the National Parole Board 

implemented procedures for parole hearings as early as 1970, it 

did so by procedural alterations and not through amendment to 

the Parole - Act which was not made until 1978. This period of 

time required by the Solicitor General to convert this procedure 

into official regulations gives the appearance that both the 

Government and the Board were treating the issue as a matter 

over which the Board had the power to exercise sole discretion 

rather than something which the inmate had a right to expect. It 

appears that the Board was expressing either implicitly or 

explicitly, the notion that the granting of parole was a 

privilege, and thus hearings were not a right to which inmates 

were entitled. 

The right of the parolee to be given a revocation hearing 

was brought sharply into focus in the recent cases of Regina 5 

Harold Martins ( 1 9 8 3 ) ~ ~  and Her Majesty the Queen v. Dennis - - - -  
Cadeddu (1983).~O In the former case, Martins claimed he was not 

given a fair revocation hearing by the National Parole Board 

when the decision was made to revoke his parole. His request for 

a post-revocation hearing was based on the premise that he was 

not given an opportunity to explain the circumstances that had 

led to his parole officer being unable to contact him. 



J 

Martins' request' for a post-revocation hearing was granted? 
- 

A 
However, the ~ o a r d  affirmed its previous decision to revoke 

i 
parole. A re-examination of the Board's decision- was conducted 

by the Internal Review Committee in accordance with%artins' 

request. The Internal Review Committee supported the initial 

decision to revoke parole. After all avenues to the Board 

failed, Martins applied to the Supreme Court of British Columbia 

(for h a b e a s  c o . r p u s  with c e r t i o r a r i  i n  a i d )  torbe released from 

Matsqui Medium Security Institution under the provisions of the 
B 

Parole - Act and the Canadian Charter - of Rights. 

In his summation, MrmrJ"stice Legg stated that the issue 

before the court was whether the board exceeded its jurisdiction 

or lost jurisdiction by reason of a failure to comply with a 

duty of fairness. He noted that while there was no statutory 

requirement that the board hold a post-revocation hearing 'or 
- - 

parole hearing, the fact that it did so was because it .was under ' 

a dutpto exercise its powers in accordance with the principles, - 
of fundamental justice, as is provided for under Sect-ion 7 of 

,- 

the Canadian Charter - of Rights - and Freedom~.~' The Court . 

concluded that since Martins was not present in person 

throughout the hearing, it was a departure from the prin__ciples 

of fundmental justice. Consequently, a new post revocation 
I d  . L 

he-aring was ordered at whichi Martins was present in person 

throughout the hearing and which he was given a full opportunity 
*< 

to und=rstand and answer all matters of concern to the Board on 

the question of whether revocation of parole should be altered 

' and the grounds for the Board's decision. 



In line with the judgment rendered in  arti ins' case, the 
-? 

Chairman of the ~atiGnal Parole Board implemented a series of 

steps on short notice which reflected the Court's ~cdncern for 
4 

due process safeguards in the-conduct of its hearings. The Board 

amended its policy and procedures to provide for 1 )  the 

presentation of the Correctional Services of Canada 

-r-@esentative'~ case in the presence of the inmate and his/her 
1 7 

assistant i f  any)? 2 )  the content of the hearing to be put in 
'-- 

writing by the ~orrectiona'l Services of Canada and placed in the 

inmate's file; .lastly, provision was 'made, where the Board 

determines that it has information which is' considered to be 

confidential in nature and which 'in their opinion, is exemptable 

through the provisions of the Privacy -I Act the inmate would then 

be informed of his/her right to request access to that 

information through the submission of a formal request under the 

Privacy 

5 

Shortly before Martins' judgment, in the case of - Her Majesty 

the ~1;een v .  Dennis Cadeddu, Mr. Justice Potts ruled that - - 

Cadeddu's incarceration without a hearing upon revocation of 

parole was in contravention of. his right u ~ d e r  ss.- 7 and 9 of 

the Canadian,Charter Rights and Freedoms, which provide that: 

1 ~ v e r ~ i n e  has the right to life, liberty and *security 
of the peison and the right not to be deprived thereof 
except in accordance with the principles of natural 
justice; and, 

2 )  Everyone has the right not to be arbitrarily detained 
or i m p r i ~ o n e d . ~ ~  



in view'of the provisions of the Charter, the learned judg.e 

held that Cadeddu should not be deprived of his liberty except 

in accordance,with the principles of fundamental justice. 

According to Mr. ~astice Potts, the 0ntario Board of Parole 

(which derives its authority from Sec. 5.1 e l )  and ( 2 )  of the 

Parole Act) is subject to a duty of fairness in exercising its 

parole jurisdiction, and that by reason of that duty of fairness 

and the fact that the decision to re+oke the applicant's parole 

had serious consequences for.? him, the Board was. required to 
C1 

provide the applicant with an opportunity for an in-person 

hearing.34 He stated:. 
i 

Considering that the rights . protected by s.7 are the 
most important of all those enumerated. in the Charter, 
that depriv4tion of those rights has the most severe 
consequencesr4upon an individual, and that the -Charter ,. 

establishes a constitutionally mandated enclave for 
protection of rights, into which government intrudes at 
its peril, I am of the view that the applicant could not 

( be lawfully deprived of his liberty without being given 
.the opportunity for an in-person hearing before his 
parole w a r  revoked. ... although nothing in the common law or in federal or 
provincial legislation required the Board to grant a 
hearing--or, fbr that matter, forbade the Board to do 

\ 
so--I am of the opinion that the Charter dictates that 
such an opportunity be given. The Board, having revoked 
the applicant's parole without affording him the 
opportunity for a hearing therefore exceeded any 
jurisdiction it could possess.35 

More recently another of the National Parole Board 

Long-standing policies on the parole hearing proces-s . was 

recently judged to be unfair by the courts. This involved the + 

'< 

regulation which required a certain number of members to hear 

each applicatioh depending on the severity of the offence for 

which the offender was confined.36 Historically, it was the 



practice of the Board to have fewer members, than the regulation 
0' 

stipulated, sit through hearings on such matters as applications 

for parole and temporary absence passes. The Board argued that 

this situation was necessitated because of a shortage of Board 

members and an increasing case load. Moreover, t was claimed by 2, 
the Board that the required number of mabers later voted on 

whether the application were to be approved. In practice, if the 

two or three panel members voted negatively at the initial 

hearing, the decision was deemed to be final unless the inmate 

appealed to the Internal Rev'iew Commi,ttee. L) 

The matter of inadeq,uate numbers of voting members was 

tested in the ~ederal Court of Canada in the cases of O'Brien - v. 

The National Parole Board and Ford The - National 

Parole Board ( 1 9 8 4 ) .  3 8  O'Brien brought a motion in the Federal 

Court of Canada, Trial Division, for ce r t i o r a r i  to quash a 
1 

decision of the National Parole Board denying him an Unescorted 

Temporary Absence !uTA). Because he was serving a sentence of 

life imprisonment, seven Board members were required to vote on 

his application for UTA or parole. 

Although there' is no requirement at law to hold a hearing to 

consider Unescorted Temporary Absence applications, the Board 

g-ranted a hearing which was held be-fore three Board members who 

voted affirma.tively. The other four voters voted negatively on a 

paper review. - ' 

Mr. Justice McNair heldp that Section 7 of the Canadian 

Charter - of Rights Freedoms was not applicable, since the 



administrative decision to deny O'Brien's request for Unescorted 

Temporary ~$ences did nbt constitute the deprivation of anya 
m 

constitutionally enshrined right to liberty within the meaning 

of Section 7' of the Charter. However, he concluded that the 

common ; law duty of fundamental fairnes,s applies, so that in 

those cases in which the Board elects to hold a hearing, even 
b 

though it is not legally obliged to do so; all the members of ' 

the Board required to vote on the applicatio,n must be present at 

the in-person hearing. 

The decision of the National Parole Board, in denying 

OIErien's application, was quashed by the judge, and the Board 

was orclered to grant O'Brien a new hearing forthwith before the 

full panel u i  Board members required to determine the merits of 
- 

the application. 

The facts in the Ford case are similar to those involved in 

O'Brien's, except that Ford applied for day parole rather than 

an Unescorted Temporary Absence. Because his sentence was 12 

years, five votes were required. Since the hearing was held 

before only two Board members, the decision of the National 

Parole Board denying Ford's application for day' parole was 

quashed and the board was directed'to conduct a new hearing 

before not less than five of its members. 

In commenting on the Court's,decision, the Chairman of the 

National parole Board indicated that he was considering askinq 

the government to decrease the number of Board members required 

to hear parole applications or to change the Parole Act to 



increase the number of Board members to ease the heavy workload. 

.The Chairman obse.rved that it would be "almost impossible" to 

hear all cases, since it would now be required to have as many 

as seven Board wmbers sit on every parole application. His 

concluding remarks seem to express his frustrations which the 

impact of the rule of law has had on the policies and procedures 

of his agency: 

- We'll meet the requirements of the court's decision as 
best as we ban, which will mean reducing the @ 
opportunities -of inmates for (Temporary -- ~bsence) hearings.3g 

The response of the Ch n of the National Parole Board to 

a required change in operating procedure to- comply with the 

principles of fundamental fairness was to suggest the 

possibility of a decrease in temporary absence opportunities for 

inmates. Although the National Parole Board has' not increased 
I 

its membership, and the regulations requiring a specified number 

of votes for specific types 03 offences have not been amended, 

the National Parole Board is complying with the Federal Court 

ruling. 

-I 

Informing Inmates of Reasons for the Decision - -- 

The regulations which required the Board to give reasons for 

its decisions were implemented the same year ( 1 9 7 8 )  ak those 

which required the Board to hold hearings on all Eull parol> 

applications by federal inmates. According to the regulations; 

the Board is required to provide the inmate with the reasons for 

i-ts decision in all cases where it denies parole, or revokes 

47  



parole or mandatory s u p e r v i s i ~ n . ~ ~  

% ? 
These regulations go much further than what was contemplated 

by the Fauteux Committee when it recommended the creation of the 

National Parole Board. Since the members of the Fauteux 

Committee had held there was no necessity that offenders be 

present at parole application hearings, it was not_ surprising 

that this same committee saw no need for the parole board to 

list the reasons for its decisions. According to the Fauteux 
P 

Committee's final report, the Board should not be required to 

make public at any time, the reasons for any decision that it 

may have in a particular case, but it should be authorized, at 

its discretion, to disclose the reasons to the inmates 

concerned. ' 

Since the Parole Act was structured in such a fashion as to - 
make parole a privilege rather than a right, t,he Board,was under 

no duty to grant hearings or give reasons for its decisions. I t  

was, therefore, not surprising that during the first two decades 

of it's operation, the Board's prevailing style was one of 

informality and the avoidance of standards of due process, 
\ 

including strict rules of evidence, and cross-examinations in 

its deliberations. Due process standards were viewed as 

inappropriate and as a potential hind@rance to the Board's work 
P 

and effectiveness. In sum, it appears that )the Board was acting 
J I 

in a manner as Sykes ( 1 9 5 8 )  describe , "where providing 7 
I explanation implies that those who are ruled,have a right to 

know, and ... i f  explanations are' not satisfactory. the rule or 



order will be changed".42 

Given this position, it is instructive to consider the , 

factors which operated to influence the Board to adopt in 1978 , 

regulations requiring t listing of reasons almost 20 years 

after the course was charted in an opposite direction. ,In 
I? 

contrast to the Fauteux Committee ( 1 9 5 6 ) ~  the Ouiment Committee 

(1969) assumed a more tolerant and enlightened approach. While 

the Ouimet Committee was of the opinion that the decisions of 

the Board should not be subject to judicial review, they were 

sympathetic to the idea that reasons for decisions should be 

provided to inmate applicants: 8"s 
There are difficulties in giving reasons in written 
form, but they can be given verbally and interpretecl if i 

the applicant appears before a pane1,of the Board.43 

The OuimePfZommittee outlined several advantages for giving 
\ 

the parole applicint the reasons for the denial of parole: 
- 

He knows what he must do to prepare himself for later 
applications. He knows that it is the final authority, ' 
the Board itself, that has decided which factors are 
important in relation to his application, and he is less 
likely to assume that an adverse decision is due to 
institution staff or staff of the Parole Service having 
presented his case unfairly. Both the staff and the 
inmate now have an objective goal towards which they can 
work together. This will provide the staff w'ith an 
opportunity to interpret further for the benefit of the 
applicant, the full signi.ficance of the Board's reasonsea4 

The Board's failure to give reasons for decisions was also 
I 

C, 
criticized by the Hugessen Committee (1973) as one aspect in the 

parole process which gave rise to justifiable complaint. The 

Committee observed that there was n'o organized system for the 

keeping gf proper records of such reasons ,kurthermore, given 
i 



the likelihood than an inmate whose parole was denied or 

deferred, will not be seen by the same parole board members at 

his next hearing; it was essential that the reasons for such 

denial or deferral should be accurately recorded for the 

guidance of the subsequent panel. The Committee concluded: 

Since one of the greatest advantages in granting a 
hearing to the inmate is that it allows the Board to 
explain to him as clearly as possible the reasons for 
its decisions, such reasons should be set down in 
writing as fully as possible for the file and a copy 
given to the prisoner himself. 

A further advantage to requiring the Board to give 
reasons for their decisions, is that this is likely to 
lead to a greater clarification and articulation of the 
criteria for parobe and a better understanding of such 
criteria by the inmate p ~ p u l a t i o n . ~ ~  

In the 1977 report of a study of the parole process prepared 

for the Law Reform Commission of Canada46 the authors summarized 

several points in favour of requiring written reasons for 

decisions: 

Without reasons, the inmate will, at times, fail to 
understand why the decision was reached and will, 
therefore, be inclined to see the process as being 
arbitrary, 

Only through written reasons can all participants in the 
process, such as inmates, Correctional Service 
personnel, and other Board members develop guidelines 
for future cases. 
It permits the application of criteria to be tested by 
others. 

It can be argued that the Government's decision to specify 

reasons for decisions was influenced by the comments of the 

Ouimet and Hugessen Committees and the findings of the Law 

Reform commission of Canada. However, the case findings by the 



courts appear to have been the most significant motivator. In 

one of the first decisions on this issue, the Supreme Court was 

divided as to whether the National Parole Board was obligated to 

provide to inmates reasons for parole decisions. In the case of 

Mitchell --- v. The Queen (19751, the non-imposition of due process 

standards by the Board was supported by Mr. Justice Richie: 

The very nature of the task entrusted to the Board, 
involving as it does, the assessment of the character 
and qualities of prisons ... make it necesary that such a 
Board be clothed with as wide a discretion as possible, 
and that its decision should not be subject to the same 
procedures as those which accompany the review of 
decisions of a judicial or quasi-judicial trib~nal.'~ 

However, in the same case, the Board was branded by another 

judge as unaccountable and unreviewable: 

The plain fact is that the Board claims a tyrannical 
authority that I believe is without precedent among 
administrative agencies to deal with a person's liberty. 
It claims an unfettered power to deal with an inmate, 
almost as if he were a mere puppet on a string."' 

A similar view of the rules of fairness principle as they 

apply to decisions of the Board was expressed earlier by Mr. 

Justice Pennel in his remarks in the case of Exparte Beauchamp 

I do not suggest that the National Parole Board is 
required to invoke the judicial process, but its 
decisions are of vital importance to the inmate since 
his whole future may be affected. In my judgment, 
fairness demands a consideration of the inmate's side of 
the story before revoking parole. ..the fact remains that 
the revocation of parole is akin to a punitive measure 
which carries with it, the duty to act fairly. There is 
always a reasonable chance that a consideration of the 
inmate's side of the story might alter the result.50 



During this time, there were several decisions in the 

~merican courts which held that written reasons for the denial 

of parole must be given to the inmate by the parole board. In 

Johnson U.S., --- ex tel. v. Chairman, New Pork State Board of - -  
Parole, (1971) the Court stated that the due process clause of 

the 14th Amendment required the Parole Board to provide a 

written statement of reasons to the inmate when parole is 

denied.51 In the case of Childs 5 The United States Board of - 
Parole, (1974) The Court affirmed the requirement that the 

reaosns for a decision by the Board must be given on due process 

grounds.52 

Perhaps the most significant case in which the question of 

reasons for decisions was addressed was that of ~orrissey 5 

Brewer where the United States Supreme Court held that the due 

process clause applied to the parole revocation decision, since 

the termination of parole inflicts a "grievous loss" on the 

inmate. 

This review has revealed that decisions of both Canadian and 

American courts played a direct role in the adoption of the 

regulation that reason for the parole board's decision on an 

application for parole, post suspension or revocation must be 

communicated to the applicant. Currently, parole regulations 

require: 

1 )  Written notification to be provided to both federal 
and provincial inmates of the decision as to whether or 
not parole has been granted; and, 

2 )  Written notification to be provided to both federal 
and provincial applicants within fifteen days of an 



adverse full parole decision, the reasons for the 
decision and the time when the Board will again review 
the case.=" 

The Board's policy on the specification of reasons for 

decisions was reviewed in 1984. This allowed the board to adopt 

structured guidelines for granting, denying and revoking 

paroles, and terminating day paroles.55 

Even in cases in which the Board makes a decision that is 

favourable to the applicant, members are now required to provide 

reasons for the decision. In addition, reasons for adverse 

decisions are recorded by members for inclusion in the written 

notification to the inmate, and stated in such form that 

interpretation by the institution staff is not required, and in 

language that is easily understood by the inmate.56 
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CHAPTER IV 

THE FORFEITURE OF PAROLE, THE REVOCATION OF PAROLE AND THE 

SUSPENSION OF MANDATORY SUPERVISION 

Forfeiture is a procedure whereby the person while on parole 

was convicted of an indictable offence punishable by 

imprisonment for a term of two years or more. As a result of the 

conviction, the parolee automatically lost his privileges and 

was returned to the institution to serve the remainder of the 

remission that was credited to him before he was released on 

parole, in addition to the new sentence imposed by the court.' 

Under the provisions of section 13 of the Parole Act, parole was 

automatically forfeited and the Board had no discretion in the 

matter.' This automatic loss of privileges was similar to the 

provisions of the Ticket-of-Leave - Act, which provided for the 

foreiture of a licence where the parolee was convicted of an 

indictable ~ f f e n c e . ~  

~bthough the Fauteux Committee (1956)  proposed a more 

tolerant approach to the forfeiture provisions of the 

Ticket-of-Leave Act, they expressed the view that the purpose of 

parole was not simply to allow a measure of freedom for 

offenders. The Committee did not seek to justify parole on 

economic or humanitarian grounds. The justification for parole, 

according to the Committee, lay in its rehabilitative value for 

the prisoner and its contribution to greater community safety 

and security. Parole release was to be governed not only by the 

consideration of reformation of the offender, but by community 



safety as well.4 

The parole legislation of 1959 appeared in many respects to 

be more enlightened than the provisions of the Ticket-of-Leave 

Act and although Section 8, in particular, emphasized the 
-1 

rehabilitative aspects of parole, the provisions of the Act 

regarding the suspension, revocation and forfeiture of parole 

articulated a somewhat different position. The wording of 

sections 1 1  and 12, for example, clearly emphasized that the 

adherence to legal norms by the parolee constituted the most 

important criteria insofar as suspension and revocation were 

concerned. Also, this emphasis on legality, as opposed to 

rehabilitation was further reinforced by section 13, which 

provided for automatic forfeiture in any case where a parolee 

offender was convicted of an indictable offence carrying a 

maximum sentence of two years or more.= 

It would appear that in the span of thirteen years between 

the tabling of the Fauteux Committee's report in 1956, and the 

Report of the Canadian Committee on Corrections in 1969, 

political interest groups were petitioning the government to 

adopt a more liberal attitude with respect to the harsh 

penalties of the parole forfeiture legi~lation.~ This was due in 

large measure to criticism of the Parole Act by members of the 

legal profession, prison rights groups and the inmates 

them~ebves.~ Suspension and revocation of parole were considered 

as preventive penalites by these groups, whereas forfeiture was 

looked upon as a purely punitive action. 



The view of the Ouimet Committee ( 1 9 6 9 )  was that the 

automatic forfeiture of parole on conviction for an indictable 

offence constituted an unnecessary restriction of the authority 

of the Board and that the Board should have the power in 

exceptional cases to reach a decision on the merits of the 

individual case. For example, the Committee felt that in the 

case of an offender who was serving a sentence of 20 years for 

armed robbery, and who was released on parole after serving 12 

years of his sentence, such an individual should not be 

subjected to automatic parole forfeiture and be returned to the 

penitentiary to serve the outstanding balance of his 20 year 

term.s 

In its final report, the Ouimet Committee recommended that 

the Parole Act be amended so as to provide that the automatic 

forfeiture of parole be made subject to a condition that the 

National Parole Board had the power to exempt a parolee from the 

operation of forfeiture where extraordinary circumstances 

justified such an exemptiona9 

The Hugessen ( 1973 )  and Goldenberg ( 1 9 7 4 )  Committees 

recommended that the time successfully served on parole should 

be credited to the prisoner against his sentence even though his 

parole had been cancelled.'O This they felt would minimize the 

harsh penalties of forfeiture which resulted in reincarceration 

and the automatic forfeiture of remission with which the inmate 

was credited before he was released on parole. 



Notwithstanding the recommendations of the various 

committees," the early decisions of the courts supported the 

Board's point of view that its decisions were administrative in 

nature and not subjected to review by the courts. The major case 

on record centered around a challenge to the validity of section 

17 of the Parole - Act which stated that, upon forfeiture, any 

sentence imposed for the new offence had to be served 

consecutively to the unexpired portion of the original sentence. 

In -- R. v. Markwart (1969)12 a Saskatchewan magistrate held that 

imposing sentence was a judicial function, and, therefore, 

section 17 was u l t r a  vires of the jurisdiction of the Parole 

Act. Accordingly, he sentenced the accused to a concurrent term. - 
However, on an appeal by the Crown, the Saskatchewan Court of 

Appeal reversed the decision and varied the sentence to render 

it consecutive. 

In the judgment, Culliton, C.J.S. stated, that in pith and 

substance, section 17 was really concerned with the effect of 

forfeiture, and thus, did not infringe upon the judicial 

prerogative to any untoward degree.13 

The judgment in Markwart at the appeal court level supported 

the Board's policy on parole forfeiture. After this decision, 

there were no other major challenges in the courts as the 

sentence of a paroled inmate was deemed to continue in force 

until the parole period expired. In practice, the Board granted 

parole only to those inmates who were considered to be low 

risks. Consequently, the parole forfeiture rate remained fairly 



Table 1. Parole Grants and ~orfeiture Rates 1959-1977 

Year Grant 
Forfeiture 

Forfeitures Rates 

SOURCE: National Parole Board Statistics 1959 - 1977 

low during the first decade of the Board's operation, 1959-1969. 

However, statistics show that the forfeiture rates increased 

significantly during the early 1970's. This increase in 

forfeiture rates can be attributed to an increase in the parole 

grant rates where inmates who were considered to be moderately 

high risks were released on parole, and reverted to criminal 

behaviour while on parole. Secondly, the increase could have 

resulted from the enforcement patterns of the police and the 

decision of Crown attorneys to charge offenders with new 

offences. 
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Under the policy which was in effect until 1977, forfeiture 

of parole was applied uniformly to all paroled inmates who were 

convicted of indictable offences that were punishable by 

imprisonment for a term of two years or more. However, it 

appears that by the mid-1970's the government was becoming 

increasingly aware of the fact that the parole legislation 

regarding forfeiture was harsh, in that no provision was made 

for restoration of earned remission upon conviction of 

indictable offences. Consequently, amendments to the Parole Act 

were passed in the House of Commons in 1977, which deleted 

parole forfeiture from the Act, and replaced it with Revoked 

(with offence) which allowed for restoration of remission which 

the inmate had to his credit when his parole was forfeited.14 

Parole Revocation 

Revocation is a procedure which occurs after the inmate has - 
been convicted of a new offence while on parole, or after day ' 

parole, full parole, or mandatory supervision has been suspended 

because of a violation of the release conditions, or because the 

designated parole officer has reasonable grounds to believe a 

continuation of release will entail a risk to the public. 

Under section 16 of the Parole Act any member of the Board 

or any person designated by the Board may 

... suspend any parole.,.and authorize the apprehension 
of a paroled inmate whenever he is satisfied that the 
arrest of the inmate is necessary or desirable, in order 
to prevent a breach of any term or condition of parole, 
or for the rehabilitation of the inmate or the 



protection of society.15 

In practice a revocation usually occurs after a suspension, 

following the investigation by the Correctional Service of 

Canada and a review by the Board of the subsequent report, and a 

post-suspension hearing if applicable. However, where the inmate 

advises the Board in writing that he does not wish to have a 

suspension hearing, the Board may take its decision to revoke or 

not to revoke as soon as its inquiries have been completed.16 

The Ouimet Committee was of the opinion that adequate due 

process safeguards were built into the parole revocation 

process, consequently, they made no. recommendation concerning 

modification of the parole revocation procedures. However, 

because the process was seen by inmates and members of the legal 

profession as arbitrary, and a denial of the rights of parolees 

to due process safeguards, many challenges were spurred in the 

courts to the Board's revocation policies. Unfortunately, as the 

following discussion reveals, the challenges succeeded in , 

reinforcing the Board's position that parole was a privilege and 

not a right. 

One early case was McCaud - v. National Parole Board (1976)17 

McCaud was paroled from Kingston Penitentiary in October 1961, 

after serving four years of a ten year sentence. Less than two 

years later, on June 6, 1963 he was taken into custody and 

informed that his parole had been revoked. An application for 

h a b e a s  c o r p u s  was brought before the Supreme Court of Canada on 

the grounds that no reason for revocation had ever been given, 



and as well, the National Parole Board had persisted in denying 

a hearing into the matter despite the efforts of the applicant 

to obtain one. Both these circumstances, McCaud argued, violated 

sec. of the Canadian Bill of Rights -- 

On May 12, 1964, the application was heard before Mr. 

Justice Spence of the Supreme Court of Canada. In dismissing the 

application, Spence stated: 

In my view, the provision of S.2(e) of the Canadian Bill 
of Rights do not apply to the question of the revocation 
of the applicant's parole under the provisions of the 
Parole Act. Section 8 (d) of the Parole Act, 1958 (Can) 
C.38 provides that the Board may ... revoke parole at its 
discretion. Section 1 1  of the said Parole Act provides 
that the sentence of a paroled inmate shall, while the 
parole remains unrevoked and unforfeited, be deemed to 
continue in force until the expiration thereof according 
to law, and therefore when the applicant had his parole 
revoked he was under sentence which continued in force. 
The question of whether that sentence must be served in 
a penal institution or may be served while released from 
the institution and subject to the conditions of parole 
is altogether a decision within the discretion of the 
Parole Board as an administrative matter and is not in 
anyway a judicial determination.18 

.. 
This judgment was supported by the full court, and 

consequently the position of the Board that its decisions with 

respect to revocation were not subjected to judicial control 

were affirmed. 

The second case involved Howarth - v. National Parole Board 

(1976).19 Howarth was serving a sentence of seven years and was 

paroled after serving three years. After a period of two years 

on parole, Howarth's parole was suspended for a charge which was 

withdrawn before a preliminary hearing was held. Nevertheless, 

the board subsequently revoked parole, although it gave no 



reasonnor its decision nor was Howarth given a hearing. 

Howarth applied to the Federal Court of Appeal for a review of 
* 

the Board's decision on the ground that it failed to follow 

rules of natural justice. The Court held unanimously that it had 
? 

no jurisdiction to hear the application as parole revocation was 

pur,ely an administrative matter. 2P -,. 
2 I 

h 
On appeal to the Supreme Court of Canada, Mr. ~ustice' 

Pigeon, who wrote the decision forb the majority, held that 

parole revocation was an administrative decision note required 

by law to be made on a judicial basis. 2' 

&Justice Pi.geon denied that. the amendments to the Parole 
--, 

A C ~ ' ~  imp#ied an intention to require the Board to act in a - 
I 

judicial manner in revoking parole. However, a different note . 
-7 

was struck'by the dissenting judgment of Mr. Justice Dickson who 
r-' 

was of the- view that the Board wds under a duty to act 

judicially when it decided 'whether or not the conditions of 

parole had been breached. 

Although the Howarth case appeared to be concerned only with 

determining the limits of the Federal Court of Appeal's 

jurisdiction, it h,ad important imp,lications, for through i.ts 

judgment, the Supreme Court said in effect, that' paroJees had no 

judicial rights. This was also made clear by the decision taken - 
in the case of Mitchell v. The Queen ( 1 9 7 5 ) ~ "  

\ -- - ~- - -a 

The Mitchell case involved an appeal to the Supreme Court of 

Canada from the Manitoba Court of Appeal affirming a decision by 
'. 



the Court of Queen's Bench which had refused 'reljef by way of \* 

L 
C 

h a b e a s  c o r p u s .  Mitchell's paro%e had been susqended a matter of 

days before the end of his sentence and revoked ,nearly six weeks . . 

after the sentence would have otherwise expired. 'The challenge 

to this revocation relied on secqion 2(c)(l) and (e) of the 

Canadian Bill of Rights -- the grounds, that natural 

justice safeguards were not afforded at , the time of the 

/ apprehension on sus'pension of his parole (specifically, that he 
5 

was not told the reason for his suspension) and at the stage of 

suspension "review" required by Section 16 ( 3 )  of the Parole - 
A C ~ . ~ ~  
7 

% 

-4 
Richie J. (Judson, Pegeon and Beetz J.,7. concurring) citing 

McCaud and Howarth, stated: 

... the very essence of,..parole..,is that it is a 
privilege awarded to certain prisoners at the discretion 
of the Parol'e Board and not a right to which all prison 
inmates are entitled. ... 2 6 

1 

In making a straQ- defence of the need for. discretion by 
\\ 

Board members, the judges stated: 
d ... the very nature of the task entrusted to this Board, 

involving as it does the assessment of the character and 
qualities of prisoners, and the decision of the very 
difficult question as to whether or not a particular 
prisoner is likely to benefit from reintroduction into 
society on a supervised basis, all make it necessary 
that such a board be clothed with as wide a discretion 
as pdssible and that its discretion should not be open 

A- 
-___ to question on appeal or otherwise be subject to the 

same procedures as those which accompany:the review of 
decision on a judicial or quasi-judicial trib~nal.~' 

a 

-Martland (de Grandpre J. concurring) took the same view, -. ., 

also re<ecting Mitchell's other argument: 
. . 



The reasonst for the arrest and the subsequent 
detention...were that his parole had been suspended and 
later revoked. To r=equire more would be to be made aware 

3 1  the reasons which I had. prompted. the person 
designated. ..to suspend his parole and the reasons which 
later prompted the Parole Board to revoke his parole. 
This information he was not entitled to have.28 . 

- 

McCaud and Howarth were again cited:In dissenting, Laskin 

- C.J.C. (Dickson J. concurring) considered that Howarth was 

. distinguishable by the significant fact that the Supreme Court 
3 

Bid not deal with the application 'of the Canadian Bill of- -- 
~ i g h t s . ~ ~  He rejected the view that it was sufficient for 

, I 

purposes of Section 2 (c)"(i) that the appellant was made aware 
b 

that his parole had been suspended, stating: 

If the Board had acted properly, any 'arrest in the 
circumstances is an arrest upon a suspension, and pence 
it is the reason fpr the suspension that m b t  be 
provided if Section 2 (c) (i) is to have more than an 
empty meaning. I am of the opinion that the same 
objection ~ u s t  be maintained in respect of the continued 
detention of the appellant following the revocation 
of parole. 3 0  

Chief Justice Laskin concluded that there was nonconformity 

with Sections 2 (c) ( i )  and 2 (e) of the Canadian - Bill - of ' 

Rights, that "both violations...are matters of departure from 

rules of natural justice which. he regarded as of jurisdictional 

significance", and that Mitchell was "detained. under the 

authority of a tribunal that has acted outside its - '. - 

juri~diction".~' 

The Chief Justice also commented on the Howarth case: 

The [Howarth] case appears to me to have proceeded as 
much on a classification of the Board as 'not being a 

' judicial or quasi-judicial tribunal as on it being 
involved in an exercise of administrative authority 



only. I do not think it follows that a denial of 
judicial or quasi-judicial status to a tribunal relives 
it from 6bservance of some or at least of the 
requirements of natural justice .... 
Even certiorari can no longer be said to be the test of 
whether a tribunal is of a judicial or 
quasi-judicial character.32 

In his dissent the Chief Justice's language was striking: 

The uncontested facts on which this application was 
based tend to shock from their mere narration, and 
further the plain fact is that the Board claims a 
tyrannical authority that I believe is without precedent 
among administrative agencies enpowered to deal with a 
person's liberty. It claims an unfettered power to deal 
with an inmate, almost as if it were a mere puppet on a 
string. What standards the statute indicates are, on the 
Board's contentions for it to apply according to its 
appreciation and without accountability to the Courts. 
Its word must be taken that it is acting fairly, without 
it being obliged to give the slightest indication of why 
it was moved to suspend or revoke parole.33 

In dissenting separately Spence J. indicated, with reference 

to his decision in McCaud, that parole revocation at that time 

did not entail loss of remission, whereas under the Parole Act - 
as amended Section 20 ( I ) ,  a decision to revoke one's parole was 

no longer merely of an administrative character but one which 

deprived him of very important personal rights: "surely there 

can be no doubt...that the provision of the Canadian Bill of 

Rights and the tenets of natural justice apply to such a 

decision". 3 4  

While the Canadian courts were viewing parole as a privilege 

rather than a right, and supporting the Board's contention that 

administrative powers were being exercised in decisions to 

revoke parole, the American courts were adopting a more liberal 

position by insisting that the paroled inmate had extensive 



rights even if based on conditional liberty, and that this 

liberty could not be withdrawn without good reason. Similar to 

the dissenting judges in Canada, the American judges disregarded 

the administrative/judicial dichotomy and spoke in broader terms 

of the "duty to act fairly". In a landmark decision in Morrissey 

v. Brewer," Chief Justice Burger of the U.S. Supreme Court - 
stressed that parole had to be viewed as an integral part of the 

modern penological system, not just as an " a d  hoc"  exercise of 

~ l e m a n c y . ~ ~  The question of whether parole was a right or 

privilege was 'regarded as irrelevant: 

It is hardly useful any longer to try to deal with this 
problem in terms of whether parolees' liberty is a 
"right" or a v'privilege". By whatever name, the liberty 
is valuable and must be seen as within the protection of 
the Fourteenth Amendment. Its termination calls for some 
orderly process, however informal...fair treatment in 
parole revocations will enhance the chance of 
rehabilitation by avoiding reactions to arbit~ariness.'~ 

Although the courts generally affirmed the ~ational Parole 

Board's policy on statutory remission, and the procedures 

respecting suspension and revocation of parole were tested with 

success. During the 1970's there were two similar cases which 

highlighted the consequences of parole revocation with respect 

to parolees who were forced to reserve all of the time they had 

spent on parole, as well as losing credit for statutory 

remission which had been granted at the beginning of their 

sentences. 

In December 1973, Le ~einworth's~~ application to the 

Federal Court for declaratory relief to restore his statutory 

remission was dismissed. However, on November 27, 1974 the 



Supreme Court of Canada overturned the Ontario Court of Appeal 

decision in M a r ~ o t t e ~ ~  arguing that section 22 of the 

Penitentiary - Act (1960)~ created a "right" to statutory 

remission which was unaffected by section 16(1) of the Parole 

Act. This right, the Court further argued, could only be - 
abrogated by the judicial process.4o 

Immediately following the Marcotte decision Ee Heinsworth 

brought a writ of h a b e a s  c o r p u s  in the Ontario High Court, and 

on December 12, 1974, he was also relea~ed.~' One consequence of 

the Marcotte - and LeHeinsworth decisions was the release of 

numerous inmates who had Post statutory remission in similar 

circumstances. 

These two decisions also had immediate effect on those 

inmates whose initial paroles were granted prior to the 1969 

parole amendments, Unfortunately, those inmates who .were paroled 

after 1969 did not benefit from the amendments to the Parole Act 

since these amendments specifically provided that all 

remissions, both earned and statutory were to be forfeited upon 

parole revocati~n.~~ 

The new regulations left little doubt as to the fate of 

those inmates sentenced after the amendments came into force. 

However, the status of those inmates who were sentenced before, 

but paroled after 1969, was unclear, and the years immediately 

following the Mareotte decision were to witness a plethora of 

cases designed to test the issue. Some succeeded, others failed. 



Two provincial superior courts subsequently made rulings 

similar to that of the Supreme Court of Canada. In Dwyer 

(1975)," the B.C. Supreme Court held that since statutory 

remission was granted at the time of sentencing under 

legislation that was in force prior to 1969, to apply the 1969 

amendment to inmates who were sentenced before 1969, would 

violate the provisions against retroactive laws contained in the 

Bill of Rights. A similar ruling was made by the Ontario High -- 
Court in Spice ( 1 9 7 5 ) . ~ ~  However, in Fraser (1975)45 the 

Manitoba Court of Appeal held that a "person who is paroled 

after after the changes in parole regulations came into effect 

is subject to the conditions which the Board attached to the 

parole". This position was subsequently affirmed by the Federal 

Court of Appeal in Zonq (1976)"~ and by the Supreme Court of 

Canada in HswPey ( 1 9 7 6 ) . ~ ~  AS a result of the Supreme Court's 

decision, inmates in all provinces who were paroled after 1969, 

became subject to the new amendments regardless of when they 

were actually sentenced, 

In 1975, there were two successful challenges in the Courts 

which precipitated amendments to the Board's operating policies 

relating to the referral of the case to the Board within the 

specified time after parole suspension was effected and the 

Board's authority to revoke parole after the Warrant expiry date 

was passed. In December 1975, Russell Charles ~lliot" filed a 

writ of h a b e a s  c o r p u s  in the Supreme Court 05 British Columbia 

claiming that he should be released from prison, because after 

his mandatory supervision was suspended, his case was not 



referred to the Board within 14 days as is specified in the 

Parole Act, - Elliot was ordered released. Finding in his favour, 

the trial judge stated: 

If the Board could embark on the procedure set out in 
Section 16 of the Act and then for whatever reasons 
decide to proceed in a different way than that which was 
envisioned by Parliament, section 16 ( 3 )  would be 
rendered nugatory .... In my view, the absence of a 
review constituted a breach of fundamental procedural 
requirement which, on the facts of this case, resulted 
in the Board's order for revocation being made without 
or in excess of jurisdi~tion.~~ 

After the Elliot decision, the Board brought its policies in 

line with provisions 05 the Parole - Act to provide for the review 

of the case of every parolee and mandatory supervision releasee 

within 14 days of the suspension of a parole or mandatory 

supervision. 

Shortly before the Elliot case, Vidlin ( 1 9 7 5 ) ~ ~  file a writ 

in the B.C. Supreme Court, claiming that he should be released 

from penitentiary as the Board had no authority to revoke his 

parole after his warrant expiry date was passed, this being the 

date of the completion of his full sentence. Section 16 sf the 

Parole - Act provides for any member of the Board or a person 

designated by the Chairman to issue a suspension warrant to 

apprehend an inmate whose parole had been suspended and to 

return him to custody. Since there was no provision in the Act 

authorizing the Board to revoke parole after warrant expiry 

date, the Court upheld the applicant's challenge om the basis 

that there was no lawful authority by which he should be 

retained at the penitentiary. The judge found that 'the 



suspension of parole did not prevent Vidlin's term of 

imprisonment from expiring on December 1974, he concluded that 

all orders or warrants issued after that date were null and 

void. 

The ~idlin ruling had an immediate effect on the Board's 

operating policies and procedures. The policy was amended and 

parole was no longer revoked after warrant expiry date. All 

unexecuted suspension warrants that were outstanding after 

warrant expiry dates were recalled, and the ~ational Parole 

Service was instructed to refer all suspended cases to the Board 

for revocation decisions at least 60 days before warrant expiry 

date. 

Although several court cases resulted in modifications to 

the Board's operational policies, most challenges to the Board's 

powers in revocation decisions were denied on the basis that its 

decisions were administrative in nature and not subject to 

judicial review. 

Mandatory Supervision 

The National Parole Board assumed additional 

responsibilities with the passage of the 1969 amendments to the 

Parole - Act authorizing mandatory ~upervision.~~ Section 15.1,2 

of the - Act provides that where am inmate is released from a 

federal institution prior to the expiration of his sentence..., 

as a result of remission, including earned remission, and the 



term of such remission, and the term of such remission exceeds 

60 days, he shall be subject to mandatory supervision commencing 

upon his release and continuing for the duration of such 

remission under terms and conditions similar to parole.53 The 

Penitentiary - Act was also amended to provide for the release of 

inmates on mandatory supervision where statutory and earned 

remission amounted to 60 days or more.54 

The mandatory supervision legislation became effective on 

August 1 ,  1970, and all inmates who were sentenced to 

penitentiary after that date became subject to mandatory 

supervision. It should be noted that although the terms and 

conditions of mandatory supervision are similar to parole, the 

two programs are not the same. Whereas the parolee has been 

granted parole by the National Parole Board and is released with 

a parole certificate, the inmate on mandatory supervision has 

been released as a result of remission, consequently, the 

National Parole Board is not involved in the decision to 

release. In practice the inmate is provided with a mandatory 

supervision certificate which authorizes his presence in the 

community. 

The proponents of mandatory supervision felt that since 

inmates were prone to recidivism during the first year of 

release, close surveillance and supervision would serve to 

provide protection to the society and enhance the inmate's 

chances of successful re-entry.55 This view was shared by the 

Hugessen Committee who felt that: 



Provided that the period of mandatory supervision is 
kept reasonably short, that credit is given for time 
served in the community and that there are procedural 
safeguards surrounding revocation, the cost to the 
inmate can be kept sufficiently low to warrant the 
continuation of such protection to society as is 
afforded by mandatory super~ision.~~ 

There was widespread opposition to the introduction of 

mandatory supervision by prison inmates who had previously been 

free of the constraints of the Parole Board or of supervision by 

parole officers. Since the combined period of statutory and 

earned remission amounted to one third of the sentences, it was 

expected that the inmates would be prepared to test the 

legislation in the courts on the basis that the imposition of 

and/or revocation of mandatory supervision was a denial of 

"natural justice". The following cases illustrate the singular 

lack of success of challenges to the legality of the new 

amendments, and secondly, *the extent to which the Board was 

prepared to go to assert its authority in an area where it had 

limited jurisdiction. 

In early 1975, Paul &ambert5' brought an action for 

deelatory relief before the Trial Division of the Federal Court, 

claiming that the Board had no authority to either suspend 

mandatory supervision or to subsequently revoke it. This 

application was dismissed on the grounds that "...the Parole 

Board has full authority to deal with the plaintiff". In 

addition, the Court asserted that an action based upon "natural 

justice" considerations was really an application for a type of 

review which could only be obtained from the Court of Appeal 



under section 28 of the Federal -- Court Act. 

Several months later, Lambert brought an application for 

h a b e a s  c o r p u s  before the Ontario High Court, citing sections 

2(c) and 2(e) of the - -  Bill of Rights. The application was 

dismissed, with Mr. ~ustice Pennel applying the decisions in 

Howarth and Mitchell supra, to the concept of mandatory 

supervision. 

The Lambert decision was followed in subsequent cases5' 

which affirmed the right of the Board to revoke mandatory 

supervision. Given these successes, the Board felt it had not 

only the authority to suspend and revoke mandatory supervision, 

but the right of jurisdiction to determine whether or not the 

inmate should be released on mandatory supervision. However, the 

Moore ( 1 9 8 3 1 ~ ~  case which involved the tactic of "gating" by the 

Board, proved to be an acid test for the Board and set the stage 

for one of the strongest defences of its policies. 

This tactic of "gating" by the Parole Board evolved as a 

result of a few highly publicized cases of offenders on 

manadatory supervision, who had not been granted parole, who 

committed crimes. The outcry centered on the Parole Board, most 

people in the community thinking that these offenders were on 

parole and not knowing that the Board was not involved in 

mandatory release decisions. To counter this increased pressure 

the Board came up with the idea of "gating" until some form of 

legislation could be enacted to address the circumstances of 

offenders who were dangerous to the community being denied 



parole several times but ultimately being released on mandatory 

supervision. Therefore, "gating" was a reactive decision by the 

Board to political and public pressure. 

The first major challenge on "gating" to the courts was made 

by Marlene Moore who was eligible for release on mandatory 

supervision on December, 1982. Although her sentences were not 

due to expire until March 24, 1983, Moore was eligible for 

release by virtue of the remission she had earned under section 

24(1) of the Penitentiary g. 

Since Moore was judged as being too dangerous to be released 

into society, it was decided by the Board that she should be 

"gated". The policy of "gating" involved the Board revoking the 

inmate's mandatory supervision and re-arresting him/her outside 

the prison gates immediately upon his/her release. As a 

consequence of this arrest, the inmate was reincarcerated in the 

penitentiary. Permission to be released was refused. 

In Moore's case, the Chairman of the National Parole Board 

contended that the board's action was based on its concern for 

her anticipated conduct in view of her lengthy record of 

violence, both in and out of prison. The court found that 

notwithstanding the inmate's conduct, so long as she had to her 

credit a period of earned remission, she was entitled to be 

released from the penitentiary, as the Board had no jurisdiction 

over her 



In addressing arguments of the Crown and the Chairman of the 

National Parole Board, Mr. Justice Eberle concluded that as Miss 

Moore had earned remission to her credit under section 24 of the 

Penitentiary Act and as she had not lost it under section 2 4 ( i )  

of that Act the Board did not have the authority to withold her 

release on mandatory super~ision.~' 

In its decision, the Court addressed several points related 

to the Board's practice of "gating" inmates: 

1. The Judge pointed out that although Section 6 of the Parole 

Act gives exclusive jurisdiction and absolute discretion to - 
the Parole Board "to grant or to refuse to grant parole or 

temporary absence...and to revoke parole or terminate day 

parole" there is no provision in any section of the Parole 

Act which gives the Board any discretion in the granting of - 
release under mandatory supervision where remission time 

stands to the credit of the inmate. 

2. Although Section 9 ( 1 )  of the Parole Act gives the - 
Governor-in-Council power to make regulations for a broad 

range of activities concerning parole and temporary 

absences, the only mention of mandatory supervision is in 

clause ( 1 )  which deals with the revocation of mandatory 

supervision. Therefore, the Board has no power to make 

regulations in connection with the granting of mandatory 

supervision. 

3. Section 1 %  of the - Act provides for the issue of certificates 

"where an inmate is released under mandatory supervision". 

In view of the fact that the difference in the wording is 

8 1 



significant, and because it does not speak of the Board 

granting release under mandatory supervision, the Board's 

sole role is to impose terms and conditions on an inmate who 

is released by the prison authorities. 

4. Section 15 ( 1 )  of the Parole Act begins "Where an inmate is - 
released...as a result of remission...he shall...be subject 

to mandatory supervision...". It does not say "where the 

Board released an inmate on mandatory supervision". Since 

the regulations under the - Act employ the same approach, the 

board is not given any role to play in releasing a prisoner 

under mandatory supervison, save to set the terms and 

conditions of it. 

5. Lastly, the major issue was whether Section 16 of the Act 

allows the Board to suspend and revoke a release under 

mandatory supervision either in anticipation of misconduct, 

or whether the Board may suspend mandatory supervision only 

in the event of further misconduct by the inmate while at 

large under mandatory supervision. 

The judge found that the National Parole Board had no 

authority to revoke Miss Moore's release under mandatory 

supervision and exercise the practice ~f 'gating' based on her 

past conduct, or on the belief and opinion of the Chairman, or 

even by relying on the power given it in Section 16 of the 

Parole - Act to suspend a release under mandatory supervsion if 

'satisfied' that it is necessary or desirable to do so in order 

to prevent a breach of any term or condition of parole to 

protect society. 



On appeal to the Ontario Court of Appeal, Mr. Justice Dubin 

writing for the Court in a unanimous judgment supported the 

reason that the respondent was entitled to be released from 

imprisonment on December 14, 1982, and since she was denied that 

right, she was subsequently detained illegally. The court held 

that the Board had no authority to apply the use of the "gating" 

procedure since it was not entitled to forf'eit, in whole or in 

part, the period of earned remission immediately upon the 

release of an inmate.62 

Shortly after the judgment was rendered in the Moore case, a 

similar issue arose in British Columbia where the Crown appealed 

from the decision of Mr. ~ustice MeKay in granting h a b e a s  c o r p u s  

to Patrick Arnold Trus~ott.~~. Truscott claimed he was legally 

detained in prison as a result of the Board's 'gatingf policy. 

The majority of the B.C, Court of Appeal agreed with the reasons 

of Mr. Justice Dubin in the Moore case. Paraphrasing those 

reasons Mr. Justice Seaton remarked: 

An inmate who is eligible for release as a result of 
earned remission pursant to the provisions of the 
Penitentiary -I Act over which the National Parole Board 
has no control, is entitled to be released in a real 
sense under mandatory supervision, subject to such terms 
and conditions as may be imposed by the National Parole 
Board. His release must not be a charade or a sham. The 
power to suspend or revoke such mandatory supervsion 
pursuant to Section 16 of the Parole Act cannot be 
invoked by the National Parole Board by reason only of 
prerelease conduct of the inmate. The Board has no power 
to decide whether or not an inmate is to be released on 
mandatory super~ision.~~ 

In agreeing with Mr. Justice Seaton, Mr. Justice Anderson 

noted that the appeal could not succeed because the Board never 



acquired jurisdiction. Since the respondent was not released in 

any real sense, the Board had no authority to cancel the 

mandatory super~ision.~~ 

The decisions in Moore and Truscott were supported by the 

Supreme Court of Canada. The Court held that an overwhelming 

case had been made against "gating".66 After the ruling, the 

Solicitor General promised that new legislation would be 

introduced in the House of Commons to make "gating" legal and to 

provide safeguards for prisoners affected by it.67 

The many challenges in the courts involving the issue of due 

process safeguards in the parole process have raised questions 

about the need of such fundamental rights as the inmate's right 

of access to information from the Board and his right to legal 

representation at hearings. The issues will be examined in the 

following chapter. 
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REPRESENTATION IN PAROLE HEARINGS 

With the right of inmates to parole hearings, i t  was 

expected that demands would be made by inmates to the National 

parale Board for access to information on which its decisions 
a .  

were based. Similarly, once -iL-'was established that the inmate 

has a right to a hearing, it was expected t d i n  the interest- 

of fairness, counsel should be allowed to be present at the < .: 
earing at the inmate's request. 

Several factors such as Eourt decisions (n Canada and the 

United States, comments of investigative committees, and the 

effect of nother legislation have been identified as impacting 

on the provision of these due process safeguards. These 'factors \ 
will be. examined jn .this chapter to determine to what extent 

they have influenced the government and the National Parole 

Board to implement these due process safeguards. 

I 

The right of access to information became effective June 1 ,  

k 
. \ 

1978.' Accordi.ng to tne Chairman of the National Parole Board 

this was in accordance with the' Board's desire to extend a 

greater degree of.due process safeguards in the area? of parole 

and revocation hearing to federally incarcerated inmates. This 

view was suppor-tcd by the Solicitor General, who on~reporting to 

Parliament stated: 

. . .  assistance * a t  hearings is intended to provide an 
opportunity for inmates to ensure that all facts and 



circumstances in support of their relea pre7sented 
to the Board in a clear and artpculate 

l 
A I 

I 

Access to informat,ion appeads to ha e been o less 

controversial issue as compared to nother du process challenges . - 

which have been directed at the Board. such as the .right $' 

io hearings and reasons for decisions to have taken.on a 
d I 
greatet degree of importance, consequently Very little case law 

I 

has been developed on the subject. There dere two early English 
B I 

cases3 which dealt with arguments for access to information 
6 

whlch was claimed to be confidential; However, bgore the 
I 

Couperthwai te case, most of the pronounckrnent in canad; on the 
L 
4 8 

right of access to information came fkom Government appointed 

Task Forces and Parliamentary Cprnmittee~.~ In addition, the 

enactment of the Canadian Human Rights provided a strong 
- 

impetus to the Board to develop pcdicies and procedures in order 

to comply with provisions of the pertayning to access of 
B '  
1 

information. d 

A major American case relating to access to information by 
r 

parolees whose paroles had been revoked was ~orrissey - v. Brewq?r, 

( 1 9 7 2 ) . '  I n  this case the Court suggested that disclosure to the 

parolee of evidence against him was one. of the minimum 

requirements of due process for the revocation hearing. Also in 

Chiids v. The United States Board of Parole ( 1 9 7 4 ) , '  where, in - - -- -- - 
granting relief to the plaintiffs, the court stated: 

. . .  defendants [The Parole ~ o a r d ]  are to submit to the 
~ o c r t s  within 60 days, proposed regulations governing 
access by the prisoner to the information which will be 
before the Board and the submission of responses on 
behalf of paroled applicants. 



In Canada the Task Force on Release of Inmates (Hugessen e 

..I 

Committee ~ 9 7 3 ) , ~  addressed the issue of access to materials in 
/ 

inmate's files and,.concluded 'that it was their: 

F # ,.,distinct impression that most of the material 
contained in Parole Board files upon which the parole 
decision is based, could with safety, be shown to the '22 

, inmate concerned. 

The Committee argued that the danger in not allowing the inmate 
P 

access to all material which may be used in reaching the parole 
P 

decision is that files might contain information which is false. 

In its report, the Hugessen Committee recommended that, in 

principle, all material which is nade available to the Parole 

Board for the purpose or' its,decision should be made available 

'to the inmate prTor to his parole hearing.'' 

Shortly after t.he Huqessen Report was published, the 

Canadian Criminological Association presented a brief to the 

standing Senate Committee on Legal and Constitutional Affairs, 
il 

supporting the position that inmates should have a qualified 
* 

right of access t o a i l  evidence against them." These views were 

reflected in the Goldenberp Report ( 1 9 7 4 )  which contained 

recommendations for statutory hearing rights on the granting and 

cancellation of parole, including the right to be present, the 

right to see the material c,n which the decision was based and to 

h a v e  reasons for the decislon and assistants who are not members 

of the' legal profession. ' 
*- 

I t  can be argued that with the passage G • ’  the Canadian Fuman 

Rights - Act in 1977, ' the National ~ a i o l e  Board was in an 

indefensible pcsicion to withhold any longer access to 
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individual or any nother person; or impede the functioning of a 

court of iaw. Psychiatric reports' may also be withheld i f  

disclosure to the inmate would be contrary to his best interest; 

This leaves the Board with considerable discretion and control - -- A 

over access to information.15 

I 
-4 

The provisions of the Privacy appear to have placed 

inmates in a "no w'in" situation, as any information which is 

adverse, to them could be pleced into one of the above noted 

exemptions, While a few minor improvements such as broadening of 

the circumstances for inforrr tlon and imposed timeliness in J 
obtaining information were made to the new legislation, these 

appear to have only cosmetic effects, since the wide ran'ge of 

exemptions that are provided for in the - Act allow the Board to 

retain much of its discretionzry powers. Further, although it is 

now possible for the inmate to seek information at any .time; 

there is not#g'in the Act which compels the Board to provide 
/ 

the information sought. Neither is ther,e any guarantee that 

provision of the information will alter any subsequent negative 
' , 

decisions of the Bcard. i 

revious legislation, i f  the Board decided .to supply 
9 

the information in writing, it was to be aone at least 15 days 

Sefcre the review. The early practice of the Board was to 

provide what. it considered relevant information to the inmate 

o n l y ,  at the beginning of the parole hearing. The Board is now 

required to supply information in writing to the inmate whenever 

szc;-. information is req.bested. '1t was on the basis Q • ’  this 



&. 
- 9  , 

L) 1 

legislation that the case of Couperthwaite - v. National Parole 

Board ( 1 9 8 2 )  was premised. C-ouperthwaite-petitioned the Federal 

0 

i 
court l 6  for a writ Of mandamus to compel the' Board to comply 

with the provisions of the Parole Act and sections 14, 15 and 
\ 

20.1 of the Parole Requlations and Section l(a) and (b) and- 

Section 2Cc) of the Canadian -- Bill of Rights as amended, and in 

addition, or in the alternative, the common law duty of the 

National Parole Board to act fairly. 

Couperthwaite contended that he could have been denied a 

right to a fair hearing in accordance with the- principles of 

fundamental justice i f  the board carried out its implied 

intention to conduct a portion of his parole review hearing e x  

parte. I t  was further argued that due process of law was . 

violated i f  the Board was permitted, in the absence of the 

applicant during the hearing process, to accept information or' 

evidence from persons, including the living unit officer, 

classification officer and/or parole officer. This process it 

.;as claimed, violated sect'ions 1 4 ,  15 and 20.1 cf the Parole 

Regulations. 

I n  defence.of the Board, the chairman of the National Parole 

3oard argued that tne e x  p a r t e  discussion was not considered to * 

be a part of the hearing. Rather, the purpose of the meeting was 
- - 

L S  familiarize -- the Board members with all the information on the 

particular case and bring that information date 

identifying any information .that had come to the Board since the 

staff compiled its reports and supplied them to the Board. The - 
t 



\ 
Board assuhed that it was important that the inmate be excluded 

from the meeting - as s o ~ e  of ' the new information might fall 

within one or more of paragriphs (a) to ( 9 )  of section 54 of the 

Human Riqhts - Act, and the Government might order that it be kept 

cs&nfidential and not disclosed to, the inmate. Finally, the 

Board's personnel argued that the meeting was not part of the 

hearing, but merely the final stage of preparation for the - 
hearing and .therefore neither the inmate nor his lawyer,had a 

w 

right under section 2 0 . 1  of the Requlations to be present. 

The Court, however, condemned the unfairness of the e x  parte 

hearing, Mr. Justice Smith observing: 

The fact, that the merits of -the'ease are'sometirr,-s - 

discussed with the parole officer and the LUDO is 
important, because in any case.where this has occurred 
it is impossible to" say that what was said in that 
discussion cannot hav.e had any in•’ luenCe on the minds of 
the board members in reaching their fihal decision to+ 
grant or refuse parole. I t  is very likely that rn~lzh ~f 
what is said in a discussion of the merits- will ;lot be 
'information about facts, but opinions of what 
conclusions may or should be drawn from the facts. To , 

the ex.tent that it is opinion of this kind is not 
information and is not required to be shared with the 
inna,te, who, not having been. present and not .leard the 
discussion, is in no position to explain, clayify or 
corrsct the facts on which the opinion is based. 

There is always same danger, noth~ithstandin~ that 
it is not intended, that discussions of .this kind w y  
result in one or more members of the Board coming to the 
conclusion that parole should,be refused, though they 
have not yet seen the inmate or heard what he has to say. 1 7  

The dichotomy between the Boards administrative and judicial 

functions and its duty to act fairly'were also commented on by 

Mr. Justice Smith: 
1 

The Board is not s G'ourt of Law. I t  is an administrative 



body. It does not sit in a judicial capacity. There is, 
to my mind, some doubt whether its functions are not, in 
some circumstances quasi-judicial in nature. Be that as 
it may, the Board's parole decisions do affect seriously 
the inmate applicant's interest to be at liberty..To- be 
at liberty on parole and not confined to prison is,an 
important interest, though it is conditional. 7 en 
assuming that the Board in this case is acting in 
purely administrative, not quasi-judicial capacity, kt 
is still bound to act in accordance with the general 
rule to act fairly. Where the person whose position is 

1 
being reviewed is entitled to a hearing, as in the case 
here, he is normally, under the principle of fairness, 
entitled to hear the evidencs against him and to have 
full opportunity to reply to it." That ,principle in my 
opinion, applies to parole hearings.:.. In the situation 
we are discussing where in the absence of the inmate, 
facts and sometimes merits'are discussed, that principle 
may be breached, because it is possible and I think 
probable that-not all the things discussed will be made . 

known to,him following his admittance to the hearing room.18 \ 

Mr. Justice Smith held that it was clear to'him that the t x  

p a r r e  meeting of the Board with staff officers immediately 

before the inmate and his representative-are admitted to the 

hearing is with the purpose of the hearing and 
. ' 

that what take? there may have some influence on the 

decision subsequently made by 'the Board. In conclusion he 
- - stated: 2 

This being so, after considering all the evidence, and 
notwithstanding the contrary view so strongly and well 
expressed by Mr. Outerbridge, ..., I have come to the 
conclusion that this meeting should properly be regarded 
as being part of the parole hearing.19 

As a result of the Court's decision in Couperthwaite -- v..The 

National Parole &$rd, the Board was required to comply with 

provisions of the parole Regulations to provide Couperthwaite . 
I 
\ with a hearing in person, and with access to the information he 

s~ilght to enable him to refute any incorrect or damaging 2 
-2 , 
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* I 

L& 9- 

silent @n the issue and th'e Huqessen Report (1973) expressed 

particular reservations to the presence of lawyers at parole 

hearings. This C o m m i t t e ~  was of the opinion that the need for 
' $  

w .lawyers at parole hearings should only be where the inmate is 

incapable of expressing himself fully and clearly by reason of 

education, background, language or t e m ~ e r a m e n t . ~ ~  

kr 
A contrary position, however, was adopted by the Standing * 

t 
Senate C o m m i t t e q  Legal and Constitutiofial Affair5 (1974'), -- 
which recognized the inmates' need for assistance, and 

-.. 
recommended that" they be given tKe right to representa.t ion at 

is. 

parole hearings. However, the committee was of the opinion that 
r .. 

such2eprehtation at the parole hearing should be limitedv to 

$; lay pers'ons who would not prevent Boar8 members from entering 

into direct dialogue with the inmaie.," Having received strong 
e 

support from the various committees for the position,>that 

representation when i t  existed, should be by lay persons, the 

. '  Board did not-perceive a need to amend the Parole-Act to provide 

for legal representation at hearings. 

wfiile judicial reference to the propriety of legal 

representation at hearings was left to the United States Courts, 

by '1971, there *were only 18 states in the United States which 

permitted counsel at parole release hearings, although all but 

iocr' states granted parole hearings." Entitlement to assigned 

cour.sel was not grantec! by any Federal C ~ - ~ r t ,  and the ht was 

decied in all nother stare courts with the exception of ~awaii"' 
? 

a-A? Pennsyivanis2" I 



In Morrissey 5 Brewer (1972) the Court refused to confront 

the question' of the right to Counsel at parole revocation 

hearings. However, it was emphasized that parole revocation 

hearings should have greater flexibility than criminal 

proceedings. For example, the Court stated that: 

... the process should be flexible enough to consider 
evidence including letters, affidavits, and nother 
material that would not be admissible in an adversary 
criminal 

The issue of legal representation at parole revocation 

hearings was further addressed in Ernest 5 Willinqham ( 1969), 

in which the Court held that there was no constitutional right 

to retained or appointed counsel at a parole revocation hearing. 

In Lawson - v. Coiner (1968)'~ the Court did not accept the 

proposition that just because a probationer had certain legal 

rights a parolee should have them too: 

... an attorney need be present to protect ...p ersonal 
legal rights of the prisoner whose probation is ceasing 
- whereas the same legal rights do not extend t~ a parolee. 

This same principle was reiterated in the case of Lewis 5 

Rockefeller !1969),~O where the Court held that due process does 

not require that candidates for parole be represented by counsel 

at parole hearings. 

Support to the notion of representation by counsel at parole 

hearings was given in the cases of Gaqnon - v. Scarpelli (1973) 3 '  

and Flemminq v .  Tate ( 1 9 6 4 1 . ~ ~  In Gaqnon the Court confronted - -  
the issue it had avoided in ~orrissey as to whether there was a 

right to appoint counsel at a probation or parole hearing. 



Although the Court refused to find that there was an absolute 

right to appointed counsel in revocation hearings, it found that 

the effectiveness of the right guaranteed by ~orrissey might, in 

some circumstances require the skills of counsel: 

... Although the presence and participation of counsel 
will probably be both undesirable and constitutionally 
unnecessary in most revocation hearings, there will 
remain certain cases in which fundamental fairness - the 
touchstone of due process - will require that the state 
provide at its expense counsel for indigent probationers 
and parolees.33 

In Flemminq, the District of Columbia Court of Appeal showed 

that the interest of the parolee in making full representation 

with the assistance of counsel need not interfere with the 

Parole Board's role of making a treatment-oriented decision. In 

endorsing the parolee's right to appear with retained counsel at 

revocation hearings the Court stated: 

The presence of counsel does not mean that he may take 
over control of the proceeding. The receipt of testimony 
offered by the prisoner need not be governed by the 
strict rules of evidence, any more than the application 
of those rules is necessary in many informal 
administrative hearings. The presence of counsel and the 
receipt of testimony offered by the prisoner need not 
prolong the hearing beyond the time necessary in any 
event for the Board to ascertain the facts upon which it 
is about to act. The participation by counsel in a 
proceeding such as this need be no greater than is 
necessary to insure to the Board as well as to the 
parolee, that the Board is accurately informed from the 
parolee's standpoint before it acts, and the permitted 
presentation of testimony by the parolee need be no 
greater than is necessary for the same purpose. But we 
believe that these minima are essential to a valid 
appearance before the Board as required by f3e 
Statutee3" 

... the presence of counsel is meant as a measure of 
protection to the prisoner, it should not be permitted 
to become a measure of embarrassment to the tribunal. 
The receipt of testimony offered by the prisoner is one 



of the -fundamentals of fair play, so frequently asserted 
by the courts. These two features, the presence of 
counsel and the receipt of evidence are the basic 
characteristics of our whole system of a6ministration of 
justice. To say that they cabse the 'degradation of a 
proceeding into an uncontrolled melee is to 
deny  fundamental^.^^ 

Since the National Parole Board was not challenged by 

similar judiciar pronouncements in Canada, there was no 

perceived need to modify its policies to allow for legal 

representation. Support for this position was forthcoming in Re 
d7- 

Gilbert and the Queen ( 1 9 7 5 ) ~ ~  in which the Court held tha&;<Ehe -- 
fundamental justice for an accused is a fair trial, therefore, 

counsel is not always a necessary concomitant to a fair 

Until  he case of Dubeau 2nd 'the National Parole Board -- - - 
( 1 9 8 1 ) ~ '  it appears that the focus of challenges to the Board's 

operational policies centered around the rights 'of inmates to , 

fair  hearing,^. rather than representation by counsel. In Dubeau, 
t 

che Court concluded that the duty of fairness imposed on the 

~ational Parole Board was broad enough to include th; presence 

of legai counsel at a hearing i n  cases where it required 

fairness. 

No data are av-ailable as to the percentage of cases in which 

course1 appear on behalf of inmates at parole hearings, nor has. 

there been a thorough analysis cn the effects on the presence of 

cczzsel at parole' heari-ngs. However, Back ( 1 9 7 5 )  3'9  found that 

- - 
- m . .  s U L - r s  w i ~ h  representazives were paroled on an average of six 

xeeks earlier than inmates without representatives. Carriere and 

. . 
Ss-y;ers:cne (1976)'~ felt that the need for representation was 
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CHAPTER VI 

e 

This study has examined the impact of the rule of law on the 

National Parole Board. The policy-making and operational 

procedures of t,he Board were singled out for study, as through 

its decision-making, it has signif%icant impact on not only the 

criminal offenders., but the general public as well. 5 
The National Parole Board is similar to other zidministrative 

boards in several respects: 

1 its members serve by Ministerial appointments; 
'-& 

2. the professional backgrounds and/or experience of its 

members are seldom homogenous; 

3. they ,exercise wide discretion. on decision-making; 

4. policy-making is vague as are reasons -for decisions which 

are seldom given; 
f 

5. decisions are not appealable to a court of law; and, 

6. its members conduct are not accountable to the legislature. 

~hk-analysis has revealed that because the operational policies 

of the National Parole Board are often vague and conflicting, 

these policies have been significantly affected by judicial 

decisions which'have served to introduce due process safeguards 
i 

i n t ~  th-e parole process. 
/L 

Xhiie the tern "rule of law" has no absolute or static 

mea~ing, operationally, it is an ordered structure of norms set 

an5 imposed by ap aii~hority in a given community. According to 



action's is bound by rules fixed and announced beforehand--rules 

which make it possible to foresee with fair certainty which 

authority will use its coercive powers in given circumstankes 

and to plan one's individual affairs on the basis of this 
4 

knowledge.' In the case of the National Parole Board, it was 

purport-ed that the rule of law inherently imposes legal 

1imitat.ions on its administrative discretion. 

t 

Examples were provided where the rule of law has had a 

significant effect on policy-making and operational procedures 

of the ~ationHl Parole ~oar'd. A majority of judvs and appointed 

committees affirmed the supremacy of the rule of law on the 

Board's operational policies by contending that the rule of law 
P 

establishes rights and interests under la'w and protects inmates/ 
,- 

parolees against the illicit, or illegal, use of any power, 

private or,official,-by providing them with recourse to the 

courts through the legal process. Since decisionsbof the Board 

are not subject to review by an outside agency or the courts, 

the rule of law is \seen as the most effective instrument for 

modifying the Board's policy-making and operational procedures. 

The decade of the 1970's ushered in a new era of forced 

awareness on the National Parole Board with respect to the 

prpvision of procedural safeguards to inmates/parolees. For 

example, though the -Parole Act gives the Board exclusive 

jurisdiction and absolute discretion td grant, deny or revoke 

j a y  parole and full parole, there were several decisions by the 



Courts which gave hope to the critics of the Board that at long 

last, the Courts were sympathetic to the notion of providing 

expanded review over Parole Board decisions. 

The legislation which replaced the Ticket - of -- Leave Act was 
? .  

certainly more progressive and enlightened than the Act which 
4 

- 
was repealed, and although its overall orientation emphasized 

the rehabilitative aspects of parole, the provisions regarding % 

suspension, revocation and forfeiture articulated a somewhat 

different position. The wording in Sections 1 1  and 12 of the 

Parole Act clearly emphasized that the adherence to legal norms 

constituted the most important criteria insofar as suspension 

and revocation were concerned.' In a similar vein, the emphasis 

,on legality was further reinforced by Section 13, which provided 

' for automatic forfeiture in any case where a parole offender was 

convicted of an i.-~dictal~le offence carrying a maximum sentence 

of two years or 'more. = '? , 

In addition to the limitations that were imposed by Sections 

1 1 ,  12 and 13 of the Parole Act, which dealt with 'suspension,. 

revocation and forfeiture, the initial liberality of the 1'958 

ActJ was further constricted by Parole Regulations which were - 
I 

attendant to the - Act. For example, while Section 8 of the Parole 

Act placed no restrictions on eligibility other than - 
rehabilitation, the Requlations narrowed the possibility of 

:arole at an early date in the sentence by(prescribing that the 

lesser of one third of the sentence imposed, or four years, had 

t c  be served before consideration was given to parole. This more 



limited opportunity for parole was subjected to even greater 

restrictions by the Board's insistence tQat inmates meet a . 

clearly defined criteria bk.fore parole could be granted. 
t 

The fact that the Act of 1958 did not become the subject of 

numerous legal challenges- can be explained by the fact that the 

parole - Act was seen to be more humane and progressive than the 

Ticket - of Leave - Act, and also, because the notion that parole 

was a "privilegew and n ~ t  a "right" was reflected in the parole 

legislation. Therefore, the challenges which occurred were few . 
in number and all involved s-ome aspect of parole suspension or 

parole revocation. 
-r 

b 

While few in number, these early caseshxerted a profound 

influence the Board's decision-making policies, and although 

not always favourable to the litigants the comments of the 

dissenting judges undoubtedly influenced the Government in its 

attempts to reach for ways to make the- policies, of the Bo.ard 

comply with the temper of the times. However, +modification,of 
i 

the Board's operational policies did not emanate solely 'from 

court 'decisions. There were other factors of influence such as 

media comments, findings of Task Forces and Investigative 

Committees, the influence of due process provisions in other 

jurisdictions, changes in public attitudes and comments and/or, . 

criticism from special interest groups. 

The Parole - ~ c t  was - structured in such a fashion t,o make 

parole a, privilege rather than a right, and in doing so the 

Board wasGnder no duty to grant hearings or give reasons for 



decisions. The Parole - Act protected the Board from providing 

explanations for - its operational policies. Consequently, when + .  

hearings were implemented, the prevailing style of operation was 

one of informality and flexibility and'avoidance of court'like 

-c standards (strict rules of evidenqe, cross-examinations) in its 

.a,, 
deliberation. + 

I n  the early years of the Parole Board's operation, and 
* i 

before the decision of bartineau v. Matsqui Institution 
%" - 

Disciplinary Board15 there was a tendency among judges to 

differentiate a, right from a privilege. A right was the only 

obligation which the courts felt they were legally entitled to 

enforce. ~ C v i l e g e s  were perceived as being administrative in 

nature, hence, the courts were reluctant to interfere with 

decisions, which were denied as administrative. Since the 

granting of parole was deemed to be,a privilege and not a*right, 

and because in actuality the inmate was serving the remainder of 

his sentence in the community, the inmate's attempts at judicial 

interventions were usually unsuccessful. 

~n'recent years, the right/privilege dichotomy is no longer 

relevant to judicial reviews since the courts have adbptea the 

position that any public body exercising power over subjects mayl 

be amendable to judicial supervision. The courts have decided 
0 

that decisions will be reviewedfor the application of the rules 
3 

of natural justice if th'e.decision-making body is set up ko a?t 

judicially or quasi-judicially-.-- Conversely, if the 
- I  

decision-making body is administrative in nature the decision . 



- 

L 
il -i 

will be reviewed for the application of the duty to act fairly. 

It is important to note that in the early decisions of the 

' Supreme Court of. Canada, in Ex-parte McCaud ( 1 9 ~ 5 1 ,  Howarth - v. 
I 

National Parole Board (1976) and Mitchell - v. - The Qucen 4 1 9 7 5 )  

supra, an administrative duty of fairness was not considered to 

be necessary. McCaud complained that he was never informed of 

the reasons why his parole was revoked and that he was given no 
C 

opportunity to be present at a hearing and, to oppose the 
, % 

revocation thereof. He. challenged the fevocition as being 
, . 

contrary to section 2(c) of- the Canadian -- Bill of Rights. Spence 

9. held that 

application. 

the National 

the revocation was an administrative matter and not 

a judicial determination and di,smissed the 
i 

Jr-arth what was at issue,-was the legitimacy of 

Parole Board refusal to give full reasons for the 
II _- 

revocation, or to grant a hearing to reconsider the issues. 

With the introduction the Federal Court ActI6 - the ?Federal 

Court was given jurisdiction to ajudicate cases arising from 

decisions of boards, commissions, or other tribunals. :Under 

Section 28, any decisions made "other than 'a decision or order 

not rgquired by 'law to be made on a judicial or quasi-judicial 

basis, is g e w  reviewable". Those other decisions (i.e., those 

relating to a duty to act fairly) can now be reviewed under - 

Section -18 of the same - Act. 

- * - ' 1 

The Trial Division has exclusive jurisdiction tg: 

(a) issue an injunction, writ of c e r t i o r a r i ,  writ of 
prohibition, writ of mandamus or writ of q u o  warrenro, 
or grant declaratory relief against any federal board, 
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due process safeguards in the parole hearing process. 

Consequently, the Board provided 'heari~gs at the application 

stage of the parole process without any formal amendment to the 

Parole Act. - 

The right to parole revocation hearings and the granting of 
i. 

reasons for decisions were slower to develop and the primary 

impetus seems to have been the intervention of the Courts in 

upholding the 'challenges to the Board's operational policies. 
s 

However, the Board was able to use, the ,mechanism of hearings to 

<enhance their legitimacy, and to provide what Jowell ( 1 9 7 5 )  

describes as "symbolic reassurance that the democratic rules of 

the game have been f o l l ~ w e d " . ' ~  

Parole forfeiture required the inmate to serve the balance 

of his remission that remained to his credit when he was 

released on parole, plus the conditional new sentence. However, 
.c 

the Board was hardly criticized for this procedure because the 

affected inmate was perteived as "breaking iaith with the 

system" by not living up to hidommitment wnen he was released. 

Inmates' reluctance to challenge the Board may have resulted 

from their perception that they had "broken faith wlth the 

system", and, indeed, were responsible for their predicament. 

Second&y, it was the commital of the indictable offence which 

au~omatically forfeiree parole as was provided for in the Parole 

A l l  the cour1 chzllenges of the Board's forfeiture policies 



procedure was viewed by Investigative Committees, critics of the 

Board and inmates as being harsh and arbitrary. Consequently, - 
the Parole Act was amended to eliminate the forfeiture provision 

v 
and replace it with revocatioh (with offence). This allowed for 

restoration of remission which the inmate had when paroled. 

The research shows that unlike parole forfeiture which 

occurred as a result of a,con,viction in a Court of Law, parole 

revocation has been perceived to be a decision of the Board 

which is arbitrary in nature and where most of the substantial 

rights and procedural safeguards which are accorded to the 

average citizen have not Gees provided to the parolee. This 

point of view was the impetus of numerous challenges tb the 

Board's operational policies and produced some of the most 

pcsitive results in the areas of due process safeguards for 

sarolees. 

The Board's revocation policy and mandatory suspension 

prccedares were the target of numerous challenges in the courts 

a 7 5  generated strong judicial comments." As a resuit of the 

;udc~:ent  of the courts, the Parole Act was amended to provide 

f a r  saspersion and revocazion nearings. Inmates were granted 

- .  
c:ez:z for re~ission earned while on parole. The Board's 

P 
2;eri:lng poiicy was alsc amended to provide for the .review of 

r;:. zase zf every prclee an3 mandatory releasee within 14 days 

, ,- i s 2 r z l s  ~r mandaccry sz2ervisioi-1 suspension; and the Board was 
, 

r -  .., l z 2 q e r  a b l e  ta re7.-o,<e sarsie after the warrant expiry date.12 



It can be argued that the creation of the Internal Review 

Committee was an attempt by the Board to stem the tide of 

criticism for failing to propose an amendment to Section 23 of 

the Parole - Act which specifically excluded appeals or reviews to 

any Court or other authority %d in totality to allow its 

decisions to be examined by the courts. 

An analysis of the workings of the Internal Review Committee 

shows that the majority of cases which are reviewed result in 

the original decision being affirmed. A small percentage are 

returned to the regions for review with approximately eight or 

nine percent resulting in a reversal of the original decision.13 

The setting up of the 'working group' by the Board in 1983 

tc review the whole area of incernal review: authority, 

structure, process, etc., confirmed the misgivings of its 

cricics regarding the propriety o f its internal 

self-examination. new name (Appeal Committee) was 

given to tne.Committee, its decisions can be questioned as the 

membership of the Appeal Committee is constructed only from 

regzlar headquarters members, instead of being an independent 

b y  of Board Members who are duly appointed to fulfill, 

-. r~clusive review or appellate functions that are provided for in 

s r h e r  administr-ative agencies. I r i  

As rhe policy stands, appeals to the Internal Review 

7 - C:?r:tcee wli, conrinae to b e  dealt with by way of a file 

w e , y  -,,:ew, - and although sppellants are permitted to submit, or to 

- - .. - .  
. . = v P  written represerta:;~~ sj~mitted on rheir behalf, no 



provision i s  made for pers-onal appearances of inmates or 

representation byflawyers on their clients behalf. Once again, 

i t  will be left to the courts to determine whether or not this 
< 

policy violates the 1egal;principles of due process safeguards. 

The Moore ( 1 9 8 3 )  supra, case illustrates the extent to which 

the Board was prepared to go4to uphold what it considered to be 

its legitimate authority in €he mandatory supervision process. 

- 
- The courts 

in connect 

Furthermore 

inmate 

found that the Board had no power to make regulations 

ion with the granting of mandatory supervision. . 
, since the Board had no power to refuse to release 

under mandatory supervision, the policy 'gating' ' 

was declared to be a denial of 'natural justice'. 

Generally speaking, the decision of the Board to grant the 
z .  

right of access to information was not as magnanimous as it 

would appear. The wide range of exemptions pursuan;t under the 

Human Rights Act and later the Privacy Act makes the exercise 

almost academic, to the point where any information sought can 

be limited in content and to factual information of which the 
\ 

inmate may already be aware. Secondly, since. compilation of most 

of the data is done by the Correctional Services of Canada - 

parole and institutional staff, and as recipients of that 

information, the Board is in an enviable position to defend 

accusations. which suggest that its decisions were based on 

erroneous information. Therefore, it can be argued that in 

a d o p t i n g  policies for the furnishing of information the Board 

~ 3 s  c ~ l y  complying with the judgments of the courts and 



provisions of the Charter of.Rights and Ereed~ms.'~ 

, 

Even with the right of access to information, it should be 

noted,that the mere existence of formal channels does not in 

itself ensure due process. While rule making p'rocedures (such as 

access to information) may substantially affect the merits of 

the arguments presented, in practice, however, they amount to 

what Edelman (1964) calls "symbolic reassurance" - "quiescence" 

of mass public.16 In other words, operational procedures may be 

used by an administrative agency to give the impression of 

participation, whereas, no more than proforma adherence to an . 

"empty democratic" ritual was followed. 

Once it was established that the inmate has a right to a 

hearing, it was expected that in the interest of fairness, 

counsel Should be allowed to be present at the inmate's request. 

Since no provision was made in the Parole Act for legal 

repres'entation during the parole process, the Board was under no 
- 

obligation to accede to the wishes of the inmates to be 

represented by counsel dt parole hearings. I t  would appear that 

the granting of the right to legal representation at parole ' 

hearings was moti.vated in part by the decision of the Court in 

Dubeau (1981) supra, the conclusions of the Solicitor General's 

Working Group of 1980, and the practice that was already in 

place in federal institutions in Canada where inmates had the 

right to be represented by counsel at ~nstitutional Disciplinary - 
20ards. 



Since most of the concerns regarding procedural safeguards 

have been addressed, there may be 'fewe-r challenges of the 

Board's operating policies in the courts. Hbwever, the Board may 

receive increased complaints from offenders that their rights 

have been violated under sections 7 and 9 of the Canadian 

of Rights and ~reedoms" - 

 h he Board will have to establish a prima f a c i e  case in order 

to satisfy the courts that the parolee's rights have not been 

violated. I f  they act arbitrarily, or i f  their actions are' not 

in accordance with the principles of fundamental justice, such 
\ .  

decisions could be declared void and oJ no effect as per section 

50 of the Charte~. 

This thesis was' not designed to examine the efficacy of 

'parole, or whether or not parole ,itself should be abolished. 

There is certainly a wide divergency of opinion on both issues, 

and a segment of either one could be the subject of a separate 

thesis. However, since it is generally conceded that the parole 

system is the offspring of the prevailing view that punishment 

should be reformative, i t  is argued that the Parole Board has a 

morgl obligation to protect this principle, reaffirm its 

commdtment to the principles of fundamental justice and provide 

due process safeguards to t h w e  who are affected by its 

pclicy-making. 

The  Board can least afford to give the impression that it is 

n o t  committed to the concept of justice, otherwise the pa'role 

system could be viewed as arbitrary and capricious. As Dean 



McGeorge Bimdy remarked: 

In the end, due process depends also on the fairness and 
good sense of laymen, and it comes out in favour of 
'civic virtue, clear communication and a decent 
confidence in our own,~trength'.'~ 

In the Royal Commission Inquiry into Civil Rights, Mr. 

McRuer stated: 

The indivi'dual who suffers from an unjust decision made 
by a statutory tribunal suffers just as acutely as from 
an unjust decision made in the ordinary courts. In fact 
he may suffer more acutely because in many cases he has 
no right to appeal, he does not know on what material 
the decision is based, nor the reasons for the decision.lg 

He further emphasized that procedural safeguards are 

essential to ensure the fair exercise 02 statutory power, andhe 

also stressed that the preservations of rights and liberties is 

largely a matter of ensuring fair procedures in decision-making: 

The essence of justice is largely procedural. Time and 
again thoughtful judges have emphasized this truth. Mr. 
Justice Douglas: 'It is not without significance that 
most of the provisions in the Bill of Rights are 
procedural. It  is procedure that spells much of the 
difference between rule by law and rule by whim or 
caprice, Steadfast adherance to strict proceaural 
safeguards is our main assurance that there will be 
equal justice under the .law'. Mr. Justice Jackson: 
' Procedural fairness and regulations are the 
indispensable essence of liberty' . Mr. Just ice 
Frankfurter: 'The history of liberty has largely been 
the history of procedural  safeguard^'.^' 

The need for due process safeguards in policy-making was 

perhaps expressed best by Mr. Justice y Dickson in his eloquent 

remarks in his judgment in Martineau ( 1 9 7 9 )  supra: 

In the fig-64- analysis, the simple question to ::be 
answered is this. Did the tribunal on the facts of the 
particular case act fairly toward the person claiming to 
be aggrieved? I t  seems to me that this is the underlying 



question which the courts have sought to answer in all 
cases dealing with natural justice and with fairne~s.~' 

I = \ 

This is the basic question the National Parole Board must 

ask in the discharge of its operational functions. It is the 

offender's right to have decisions affecting him made on the 

ba'sis of the duty to be fair, or in accord,ance with the rules of 

natural justice. To do otherwise will expose the Board to the 

prescriptions of the Rule of Law. 

The primary conclusion of this thesis is that the rule of 

law has been instrumental in providing significant reform in the 

parole process and lessening the arbitrariness of many previous 

operational policies. Such interventions, however, have not 

addressed the discretion extended by Parole Board Members in 

making parole decisions, nor served to clarify the criteria 

employed by Parole Board Members in reaching a decision in 

specific cases. The Parole ~ o a r d  as an administrative board, has 

therefore retained considerable autonomy. 
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