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ABSTRACT

There has been only one piece of legislation enacted in
regard to aboriginal peoples by the Province of British
Columbia since B.C. entered Confederation in 1871. This is
a rather astonishing fact, considering the tumultuous
debate that has surrounded native issues in B.C. over the

last twenty years.

The question that will be asked and answered in this work
is; was the Sechelt Self-Government Agreement a watershed
in the aboriginal policy agenda, or was the Sechelt Act a
dead end, a2 mere anomaly in a complicated process involving

many different and highly organized interests?

It is important that the information stemming from the
Sechelt Agreement neither be missed nor discounted. First,
because it is an important part of B.C. history, and second
because Sechelt could have been a process beqgun by the

federal and provincial governments to control the pace of
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the 1land claims issue in B.C., either forestalling or
stopping the negotiation of costly land claims. Last, the
Sechelt Agreement could be the bare minimum all parties
could agree to at the time and thus, with institutional-
ization of the 1land claims process through the Federal
Provincial Treaty Commission on Land Claims, the Sechelt

process may be stuck in history.

—
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CHAPTER ONE

ABORIGINAL COMMUNITIES -—-

THE SECHELT SELF—~GOVERNMENT AGREEMENT,

THE STATE, AND INTEREST INTERMEDIATION

IN BRITISH COLUMBIA

The thesis of this work is that the Sechelt self-government

agreement was not a watershed in the history of aboriginal

politics in British Columbia. This work will demonstrate

that the political and economic processes associated with
comprehensive claims in B.C. favoured agreements akin to
Sechelt. The methodology wused to advance this thesis
reflects the ideas of John Kingdon and his work on policy
windows.l as Kingdon states, “The policy window 1is an
opportunity for advocates of proposals to push their pet
solutions, or to push for attention to their special
problems.”2 Sechelt resulted from such a window and, as

such, is important because of the processes that led to its

l1see. John w. Kingdon. Agendas, Alternatives and Public
Policies, (Boston: Little, Brown and Co., 1%84). Chapter € and
pages 212 and 213.

21pid. p. 173.



creation. It is important to understand these dynamics as
they have again risen toc the fore with the advent of land
claims negotiations being formalized in a federal
provincial first nations treaty claims commissiocn in

British Columbia.

This work will examine how the Sechelt Self-Government
Agreement is related to the political economy of British
Columbia in the following fashion. The present chapter will
introduce the thesis itself and provide a short discussion
of the relevance of policy windows to the Sechelt Agree-
ment. The second and third chapters will place the Sechelt
Agreement in a historical context by discussing the history
of aboriginal title in B.C. Chapter Two will discuss the
legal history of land claims and aboriginal title in B.C.,
including all relevant court cases. Chapter Three will
examine the political history of aboriginal issues from
land claims and self-government to the notion of pre-exist-

ing aboriginal rights.

In Chapter Four, the historical perspective of private
industry regarding aboriginai title questions will be
examined. The selected examples will com2 from the resource
or staples producing sector of RBR.C.’s economy, specifically

forestry and, to a lesser extent, mining. Many of B.C.'’'s



rural communities are single industry towns whose economies
are governed by either mining or forestry. Since these
communities are engaged in basic staples production, the
methodology thkat has been used to explain their economies
is the staples theory of resource development.3 This
paper will not delve into the argument over whether B.C. as
a whole has a staples economy or not, but rather the
position that many rural communities and hinterland regions
seem to be in the declining years of a classic staples
economy will be advanced. It will be argued that in B.C.
these notions have an important bearing on any land claims

self-government agreement, including Sechelt.

The fifth chapter will include an in-depth analysis of the
Sechelt self-government agreement and its ancillary legis-
lation, both provincial and federal. Also, this chapter
will speculate on some of the broader implications of the
agreement in the context of the times and how the political
economy of B.C. is reflected in the agreement itself. A
short descriptive and demographic profile of Sechelt will

also be offered. Further, Chapter Five will illustrate the

3Melville Watkins. A Staples Theory of Capitalist Growth,
Paper presented at the Three Nations Conference in New Zealand.
Hovember, 1980.




Sechelt 1Indian Bantd’'s new governing procedures, and how
these procedures relate to Canada’s three levels of govern-
ment. This chapter will also engage in some speculation on
what the Sechelt Act may mean for the application of provin-

cial law on Sechelt Band lands in the future.

Chapter Six contains material gained from interviews con-
ducted by this researcher with individuals involved in both
the negotiations and processes that were instrumental in
bringing the talks to a successful conclusion. On the
federal side, key interviewees 1include Mike Sakamoto,
principal negotiator for the Department of Indian Affairs
and Northern Development (D.I.A.N.D.), under the leadership

of Audrey Doerr, head of the federal negotiating team.

Also interviewed concerning his part in the negotiations
was Fred Walchli, then regional head of D.I.A.N.D., and
chairperson of D.I.A.N.D.’s Sechelt Self-Government Steer-
ing Committee. These are the principal interviews of this

work, concerning the federal position on Sechelt.

Also interviewed for their perspective from the federal

side were Vince Hart, B.C. Regional Policy Spokesperson on

self-government; Mike Feury, B.C. Regional Claims
Negotiator; Eileen Overend, B.C. Regicnal Claims



Coordinator; Audrey Stewart, B.C. Regional Comprehensive
Claims Chairperson; John Leslie, National Head of
Historical Research and Treaty Claims; Gary Shann, B.C.
Regionsl Head of Finance for Comprehensive Claims; Ian
Potter, Director—-General for Comprehensive Claims; and
Dennis Madril, peclicy spokesperson on comprehensive claims

in B.C.

From the Sechelt band the three principal negotiators were
interviewed. They include former Chief Stan Dixon, band
financial advisor and accountant Gordon Anderson
(non-native), and band legal advisor Graham Allen
(non-native). Also interviewed was the present Chief, Gary
Feschuk, for his perspective on what has been achieved with

self—-government.

Input from First Nations groups in B.C. was provided by
Saul Terry, head of tike Union of B.C. Indian Chiefs, and
his research assistant Dan Goodson (non—native). Also inter-—
viewed was Beryl Harris, Head of Comprehensive claims for
the Aboriginal Council of B.C.; and Roland Pangowish, Head
of Comprehensive Claims for the Assembly of First Nations.

Rosalie Tizya from the United Native Nations offered her
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government. Ms. Tizya is responsible for assisting each



First Nations group and band in B.C. to prepare their
claims. Herb George, hereditary chief of the Gitksan
Wet 'Suwet’en was interviewed, as well as Leonard George of
the Burrard Indian Band. Lastly, land claims researchers

Pat Berenger and Myrtle McKay, from the Musqueam Indian

Band offered their perspective.

The provincial perspective on the negotiations was provided
by the following individuals. The official view on Sechelt
for the province of B.C. was provided by Mark Stevenson,
Policy Spokesperson for the government on Sechelt and
B.C.’s chief negotiator on land claims and resource sharing
agreements for the Ministry of Aboriginal Affairs with the
Sechelt Band. Kelly-Anne Speck and Gina Delamari, the
former and current head respectively for the self-govern-
ment unit of B.C.’s Ministry Aboriginal Affairs also
provided a unique perspective on the processes and results
of the Sechelt self-government negotiations. Eric Denhoff,
the former Assistant Deputy Minister for Justice under
Attorney General Brian Smith, and who was also a key figure
in the Ministry of Aboriginal Affairs and, later (1990),
Deputy Minister was interviewed. Mr. Denhoff played a key
role in the Sechelt negotiations, but is still deciding on

whether or not to reveal certain controversial information.



Chapter Seven contains the conclusions advanced throughout

the text; that there exists a stronq and distinct 1link

between the poiitical process governing land claims negotia-

tions in B.C., and the political economv of the province.

Sechelt will be shown to be neither a harbinger of things

to come nor a great watershed in native/non—-native rela-

tions here in B.C., but rather the result of particular

inter—~linked economic and political processes operatinag in

the province. Further, Sechelt will be shown to have

resulted from a fortunate collection of circumstances akin

to the noticn of ’'policy windows’ advanced by John Kingdon

in his work, Agendas, Alternatives, and Public Policies. In

this 1light, individuals 1like David Crombie, the Federal
Minister of Indian Affairs, and Brian Smith, the Attorney
General of British Columbia at the time of Sechelt, will be
seen not as Machiavellian co-conspirators but as ’‘policy
entrepreneurs.’4 Before proceeding further it is neces~
sary to explore in more depth the notions of ’‘policy

windows '’ and ‘policy entrepreneurs’ as Kingdon  |has

4see John W. Kingdon. Agendas, Alternatives, and Public
Policies, (Boston: Little, Brown & Co., 1984). Chapter 8 and
pages 212-213.




described them.?

As Kingdon (1984) has suggested, a policy window is a fortu-
itous event or opportunity brought about by a favourable
convergerce of circumstances. This opportunity then becomes
ripe for politicians and government bureaucrats to apply
their preferred solutions to the problems at hand. Often an
‘open window’ will have a decided effect on the govern-—
ment’s decision agenda. Kingdon asserts that the govern~
mental agenda is a list of subjects that occupy the atten-
tion of people in and around government at any given point
in time.® within the governmental agenda there are a
number of items and policies that are scheduled for

imminent decision, hence the government has a decision

agenda.

Kingdon7 states that there 1is a difference between
agendas and alternatives, and cites what he terms three
policy process streams to illustrate his notions. The three

steams are policy problems, the political stream and the

SSee 1bid. p. 212.
6See Ibid. p. 173.

TSee 1bid. p. 176.



policy stream.

Agendas are affected more by the problems and political
streams, while alternatives are affected more by the policy
stream. Basically, a policy window will open due to a
change in the political makeup of any states governing
institution, the ’'political stream’ as Kingdon calls it.
This change can be reflective of elections or appointments,
changes in administration or personnel, crises of gover-
nance, change in the national mood, ideological shifts in
government, or merely because a new problem has arisen,

demanding immediate attention.

Kingdon asserts ”Once the window opens, it does not stay
open long.”8 This reflects the fact that while ideas come
and go, opportunities are often missed as there is no
irresistible momentum to complete a particular initiative.
'Policy windows’ may shut for any number of reasons. For
example political opposition, opposing coalitions of
entrenched interests, technical problems, or institutional
inertia are all guaranteed window closers. When these situ-

ations arise, policy planners are often unwilling to invest

8John wW. Kingdon. Agendas, Alternatives, and _Public
Policies. (Toronto: Little, Brown & Co., 1984). p. 177.

9.



more valuable time and energy on a losing proposition.

An important notion in Kingdon’s theory of the policy
window is his idea of coupling.9 The notion of coupling
suggests that, in the policy stream of ideas, solutions
float in and around government waiting to bhecome attached
to problems or political events that will facilitate their
adoption. As Kinadon asserts, “These proposals are con-
stantly in the policy stream but then suddenly they become
eievated on the gcvernmental agenda because they can be

»10  m1so poli-

seen as solutions to a pressing problem.
ticians may well find the sponsorship of a certain solution

politically expedient.

Thus it can be argued that there would be two types of
windows, political windows and problem windows. Kingdon
argues 11 that if bureaucrats think a problem is press-—
ing, they cast about in the policy stream for an alter-
native that would make a palatable solution. Kingdon

further argues that politicians view the worlid through

9see 1bid. p. 180.
105ee 1bid. p. 181.

llgee 1bid. p. 182

10.



problem windows, dipping into the policy stream to f£find
proposals to serve their re-election. When a window opens,
therefore, advocates of proposals jump at the chance to
place their solutions on the decision agenda of the

government.

For the successful adoption" of any solution by senior
levels of government it is necessary for there to be a
coupling of the three streams of problems, policies, and

politics. If the coupling is not made the window closes.

Another crucial notion in Kingdon'’s theory is that of the
policy entrepreneur.12 “This individual functions as a
lobbyist for various solutions and is instrumental in creat-
ing institutional coalitions to cause certain solutions to
be adopted. A policy entrepreneur may lobby for a par-
ticular solution for diverse reasons, often specifically
for his own political aggrandizement. Often policy entre-
preneurs will 1look for problems that can be solved with
solutions that are readily available. Two other notions

become important to policy entrepreneurs. These notions are

125ee 1bid. p. 188.

11.



13 Policy

'occurrences of windows'’ and ‘spillovers’.
windows seem to be more the result of special circumstances
than regular events. This suggests that not only are they
less than predictable, but policy windows are difficult to
create. Occurrences of policy windows would seem to be
based more on chance, while spillovers, which are attempt

to attach successful solutions to a host of problems, are

almost always seen to result.

As Kingdon argues, "“The appearance of a window for one
subject often increases the probability that a windeow will
open for a similar subj’ect.”14 These spillover effects
can then be used to 1leverage policy changes in other
related areas. A policy window that generates a successful
solution often engenders a dramatic spillover effect,
whereby policy entrepreneurs attempt to rapidly transfer
not only the solution but the coalition itself to any

related issue.

To sum up Kingdon’'s arguments then, it is evident that

policy windows open either through the manifestation of

13see 1bid. p. 200.

1450hn  W. Kingdon. Agendas, Alternatives, and Public
Policies. Boston: Little, Brown & Co., 1984). p. 200.

12.



politically contentious problems or through changes in the
political arena. Thus, there are 'problem windows’ and
'political windows’ .13 The government agenda is generated
by the problem or the political steam and the alternatives
come from the policy stream. Hence, according to Kingdon
(1984) for any solution to be accepted, a ’'policy window’
must open, the three ’'policy streams’ must be coupled, and
there must be a policy entrepreneur to facilitate this

whole process.

The notion of the ’‘policy window’ is an important concept
to the study of the Sechelt self-government agreement for
the following reasons. First, in the entire history of the
relationship between native and non-native in B.C. from the
1800s to the present, no agreement other than Sechelt has
been signed. This is suggestive of a very special set of
circumstances that led to Sechelt’s success in getting an
agrement. Second, there must have been a certain amount of
issue linkage, or coupling, among the parties involved,
otherwise given the temper of the times in B.C. during the
late 1980s, it is unlikely that both the federal and

provincial governments would sit down to negotiate

15see 1bid. p. 204.

13.



self-government with an Indian band.

Lastly, given the state of disarray in D.I.A.N.D. and the
province of B.C. throughout the 1980s16 regarding
aboriginal policy it is unlikely the Sechelt self-govern-—
ment agreement would have been negotiated without the
brokerage skills of major policy actors getting the
concerned parties on side. A good example of this was David
Crombie, the newly-elected Federal Minister of Indian

Affairs, who acceded to the Sechelt demands in 1984.

Before demonstrating that Sechelt was a ’'one off’ agreement
resulting from a ’‘policy window’ it is necessary and proper
to establish the historical context in which the agreement
occurred. Failure to do this would then not fully demon-
strate why the ’'policy window’ opened. Thus, it is neces-
sary in the next chapter to discuss the legal history of
land claims and aboriginal title in B.C., and the second
part of Chapter Two will discuss the political history of
land claims in B.C. In this fashion, Kingdon’'s (1984)

notions of ‘'problem streams’ and ‘'policy streams’

165ee Paul Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). Chapters 15, 16, and 17.

14.



'coupling’ will be given credence.l? Aalso important
political figures who could have acted as policy entre-

preneurs will be described.

In short, if the idea of a ’'policy window’ is relevant, the
historical context of the Sechelt Agreement will reveal the
people and circumstances that created a self-government

‘policy window’ for the Sechelt people.

17see John w. Kingdon. Agendas, Alternatives, and Public
Policies. (Boston: Little, Brown & Co., 1984). Chapter 8 and
pages 212-213.

15.



CHAPTER TWO

HISTORICAL CONTEXT OF THE SECHELT AGREEMENT

PART ONE:

The Legal History of Land Claims in British Columbia

At this juncture it is necessary to describe two principal
points of law concerning what is commonly known as
Aboriginal title. The arguments concerning these two points
are simple and straightforward, yet they have engendered a

storm of controversy over twenty—-five years in B.C.

The first point of law concerns whether or not Native
societies held ’'preexisting’ title to their land during the
establishment of British and French colonies in Canada. In
short, did pre-contact use and occupancy by the various
First Nations result in land ownership? This point is of
crucial importance, for if there is no ’preexisting’ title
then subsequent provincial and federal governments are not

constrained in terms of (Crown) sovereignty over the land.
The second point of law concerning Aboriginal title is

really contingent upon the first. Basically, there has been

a running legal battle between Native groups and the

16'




federal and provincial governments over the continuity of
any ‘preexisting’ Aboriginal title wunder successive
colonial and Canadian governments and over whether or not
title must be explicitly exticguished. If Aboriginal title
is viewed as a philosophical anomaly in common law, and
subject to whims of the elected government, then any action
by governments contrary to Aboriginal title as a continuing
and unchanged legal right may serve to void it. If this is
the case, extinguishment does not have to be explicit in

nature.18

In most parts of Canada, treaties and other explicit
actions are taken to Le proof of extinguishment. This does
not, however, prove that Aboriginal title was a ’'pre—exist-
ing’ 1legal right. In B.C. the province generally is not
under treaty. For British colonial justice concerning
Aboriginal rights, the Royal Proclamation of 1763 was used
in decisions coming from the Judicial Committee of the
Privy Council. Basically the notion was that Aboriginal
rights <could continue under <colonial regimes until

explicitly extinguished.19

18g¢e  Paul Tennant. Aboriginal People and Politics.
(Vancouver: U.B.C. Press, 1990). p. 213.

19Bruce Clark. Native Liberty, Crown Sovereignty.

17.




The Royal Proclamation of 1763 regarding treaties with
Canada’s indigenous people stood unaltered until a case in
Ontario in 1888 involving the St. Catherines Lumber and
Milling Company. The Judicial Committee of the Privy
Council decided that Aboriginal title had no pre—existence
but that the British government had created it themselves

through the Royal Proclamation.20

In 1919, in a case in the Rhodesian colony, Lord Sumner in
England decided for the Judicial Committee of the Privy
Council that, although he agreed with pre-existence and
continuity, for Aborigirnal title to continue the land title
had to be held individually as opposed to communally.21
In 1921 in England, however, Viscount Haldane ruled for the
Judicial Committee of the Privy Council that in fact
communal or tribal title could continue under British rule

in the colonies -- in this case dealing with the situation

in Nigeria.22 The Allied Tribes of British Columbia imme-—

(Toronto: James Lorimer Co. 1990.) Chapter One.

20See Paul Tennant. Aboriqinal People and Politics.
(Vancouver: U.B.C. Press, 1990). p. 214.

2lgee Bruce Clark. Native Liberty, Crown Sovereignty.
(Toronto: James Lorimer Co. 1990). Chapter One, and Brian

Slattery. The ILana Right of Indigenous Canadian Peoples.
(Oxford: Oxford University Press, 1979). Chapter Two.

221pi4. Chapter One.

18.



diately seized upon Haldane’s ruling as the precedent to
have their land claims negotiated. However, in 1927, Parlia-
ment outlawed claims related activity among Natives and

this statute would not be repealed from the 1Indian Act

until 1951.23

After the repeal of the statutes prohibiting Native claims
activity in 1951 many British Columbia Native groups began
to discuss the issue of claims once again. According to
Tennant, the provincial government of the day was worried
that at some future date the courts would uphold
pre—existing title in the absence of explicit extinguish-
ment .24 Lawyers for the province of British Columbia
developed two mutually supporting contingency arguments to
preclude this scenario. Extrapolating from the St.
Catherines decision of 1888, provincial lawyers argued that
Aboriginal title could only have been created by the Royal
Proclamation. But in B.C., it was further argued that
Aboriginal title had no continuity as the Royal Proclama-

tion did not apply in the province.25

23g0e Paul Tennant. Aboriainal Peopies and Politics.

{Vancouver: B.C. Press, 1990). p. 215.

u.
241h3id. p. 216.
P.

251pia. 216

19.



This argument was based on a phrase within the edict stat-
ing that the Royal Proclamation applied only to those
»Indians with whom we are connected.”2® fThe idea being
that since the British administration at the time was not
in contact with any Indians west of the Rocky Mountains the

proclamation did not apply in British Columbia.

The merit of this argument, however, has flaws as no
statute can be considered as applying in the present tense
only, as otherwise much of the Canadian Constitution would
be imperiled. It would alsc seem that royal edicts were
prospective, otherwise as each new colony was conquered,

new imperial legislation would be required to govern it.

According to Tennant, “The action advanced as serving to
extinguish any continuing title was the colonial legisla-
ture enacting land use legislation that ignored 1Indian
title.”27 The B.cC. government adhered to the principle
that to ignore titcle, therefore, was to extinguish it.
Implicit extinguishment would occur through the day-to-day

administration of the British colonial government. This

261pid. p. 216.

27ypid. p. 217.
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position was tested in the courts over the next four

decades.

In 1963 two members of the Nanaimo Indian band, Clifford
White and David Bob shot several deer on land which the
colonial administration had purchased from the band two
hundred years previously.28 Part of the original purchase
agreement stated the Indians were to retain their hunting
rights. The two men, however, were arrested for having no
hunting permit and possessing game out of season. Tom
Berger, the band’s lawyer, argued that the land purchase
had been a treaty and that it established both pre—existing

Aboriginal rights and continuing title.2?

The provincial government argued in the White and Bob case
that the 1land purchased was simply a real estate deal
between the band and the Hudson’'s Bay Company. Government
lawyers also argued that the Royal Proclamation never
applied to B.C. In the B.C. Court of Appeal, a five-judge

panel voted three to two to acquit White and Bob, conclud-

281pid. p. 218.

29yichael Asch. Home and Native Land. (Toronto: Methuen,
1984). Pages 47-67.
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ing the agreement was truly a treaty.3° Mr. Justice Tom

Norris however was the only judge to argue that pre-exist-

ing and continuing legal title were valid at law in B.C.

The province 1lost the appeal in the Supreme Court of
Canada, however, the court stuck to the treaty issue
without expressing any opinions on either Berger’s or
Norris'’ arguments.31 Nevertheless, the effect of the

decision was to renew the issue of Aboriginal

British Columbia and Canada as well.

rights in

The White and Bob case led to a landmark legal battle over

the

Tribal Council hired Berger in 1969 to attempt

notion of continuing Aboriginal title.

The Nisga’'a

to win recog-

nition from the province that their BAboriginal title to

their tribal 1lands has never been extinguished.

became known as the Calder case,

to recognize pre-existing title as a legal

establish that extinguishment requires explicit action.

In what

the court was being asked

right and to
32

30pavia w. Elliot, Aboriginal Titie, in Bradford W. Morse.
Aboriginal Peoples and the Law. (Ottawa: Carlton University
Press, 1989) pages 50 - 121.

31rnid. pages 50 - 121.

32pau1 Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). p. 219.
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The year 1969 saw the Supreme Court of B.C. ruling simply
that the Royal Proclamation did not apply in the Calder
case and, subsequently, no Nisga’a title had been
created.33 The court also concluded that even if such a
title ever existed, it had been extinguished implicitly by
the institution of a registered land title system estab-
lished before 1871. In the British Columbia Court of Appeal
the original Calder decision was upheld. In short, the
court found that the Royal Proclamation could be the only
source of Aboriginal title and that it did not apply to
B.C. The court also accepted the notion of implicit
extinguishment without question. The Supreme court of

Canada agreed to hear the appeal.34

The Supreme Court of Canada’s panel of justices was
composed of seven justices. One Quebec justice, Mr. Justice
Louis-Philippe Pigeon ruled against the Nisga‘a on
procedural grounds, holding that the Nisga’a had failed to
follow the B.C. governments Crown Procedure Act in bringing

the case to court.3 The Act states that any party

33Bruce Clark. Native Liberty, Crown Sovereignty.
(Toronto: James Lorimer Co. 1990). p. 12 - 57.

341pi4. p. 12 - 57.

35paul Tennant. Aboriginal Peoples and Politics.

23.



wishing to sue the provincial Crown must first obtain the
government’'s permission to do so. Justice Pigeon did not
speculate on the Nisga’a claim. The other six judges ruled
‘upanimously in favour of the Nisga’a, holding that in fact

preexisting Aboriginal title was an applicable legal right.

Three judges found the Royal Proclamation, applied to B.C,
Also, they concluded that pre—existing Aboriginal title was
a legal right.3§ Mr. Justice Emmett Hall was the voice
behind this opinion. Mr. Justice Wilfred Judson 1led the
remaining three judges in finding that although the procla-
mation does not apply to B.C., Aboriginal title did not
stem from this Act. Judson felt that Aboriginal title
reflected the fact that Natives had 1lived in B.C. for
centuries and had their own societies, laws, and customs

37 1n

before contact with European civilization. sho

“the Supreme Court of Canada ruled that the Nisga’a held. V
sl
title to their territorv when British colonial adminis-
e,

.-kration was created in 1858. N

(Vancouver: U.B.C. Press, 1990). p. 220.

36peter Cummings. Native Rights in Canada (2nd edition).
(Vancouver: U.B.C. Press, 1990) p. 220.

37Bruce Clark. Native Liberty, Crown Sovereignty.
(Toronto: James Lorimer Co., 1990). p. 12 - 57.
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The most important question remained, however. Did the
Nisga’a still hold title to their land in 19732 Justice .
Hall concurred with Viscount Haldane, arguing that
Aboriginal title can continue intact until the contrary is
proven,38 He felt that as there had not been any explicit
extinguishment of the Aboriginal title with regard to the
Nisga‘a lands, they must still hold title. Three judges
held, therefore, that implicit extinguishment is not
enough, while three other judges, with Justice Judson
expressing the main opinion, felt that implicit extinguish-
ment had already taken place and was in fact sufficient.
The result was that the Nisga’a narrowly lost their appeal

and the notion of continuing title was rejected. The

province of B.C. had lost the argument over pre—existing

Aboriginal title however, and now felt its stand on Native
a.39

land claims jeopardize

The Native position on Aboriginal title in B.C. was further
buttressed by the Guerin decision concerning 162 acres of

the Musqueam Reserve leased to the Shaughnessy Golf Club.

38Paul Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). p. 221.

393ruce Clark. Native Liberty, Crown Sovereignty.
(Toronto: James Lorimer Co., 1990). p. 12 - 57.
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The Department of Indian Affairs had instigated the lease
arrangements in the late fifties.40 1In 1970, however,
Delbert Guerin, Musqueam’s Chief was made aware that not
only were the terms of the lease overly favourable to the
Golf Club, but that the band was never given all the
relevant information with regard to the true value of the
property assessment. In 1975, the Musqueam band sued the
federal government for breach of trust and was awarded ten
million dollars by the Federal court.4l The Federa: Court
of Appeal, however, overturned the decision on the grounds
that through the Indian Act the government could do as it
wished with reserve land and was under no legal obligation
to uphold Musqueam’s interest. The Supreme Court of Canada,
however, upheld the award and based its findings on

Aboriginal title as per the Nisga'a decision. 42

Chief Justice Brian Dickson spoke for the court in November
1984. He expanded on the verdict rendered in the Nisga’a
case, stating clearly and emphatically that Aboriginal

title is a legal right rendered by Native occupation and

40pay1 Tennant. Aboriginal Peoples and Politics.

411pida. p. 222.

427pid. p. 222.
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ownership of tribal lands. This had the immediate effect of
establishing pre-existing Aboriginal title as a legal right
in Canadian 1law. Another crucial point is that Justice
Dickson had extended pre-existing Aboriginal rights to

tribal lands on lands outside reserves.%3

Aboriginal
title could now truly be viewed as pre—existing rather than
being established by statute. Hence, bands could litigate

to re—-establish various rights off reserve land.

The Guerin decision had a tremendous impact on claim
activity in British Columbia. The Clayoquot and Ahousaht
bands soon enetered the fray, claiming that Meares Island
was on their traditional tribal territory, demanding in
court both an injunction to halt MacMillan Bloedel'’s
proposed logging and a recognition £hat traditional tribal
lands were beyond the domain of the province.44 The case

known as the Nuu—-Chah-Nulth Tribal Council versus Attorney

General of British Columbia went to court in late 1984. A

B.C. Supreme Court judge was asked to grant the injunction.
The province of B.C. advanced its historic argument against

Aboriginal title. MacMillan Bloedel argued that an injunc-

43Bruce Clark. Native Liberty, Crown Sovereiqnty.
{Toronto: James Lorimer Co., 1990). p. 12 - 57.

44payl Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). p. 224.
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tion would destroy B.C.’'s resource economy. The justice

ion of 1973

n

hearing the case interpreted the Nisga’a deci
to mean that there was no continuing Aboriginal title in

B.C., and refused to issue an injunction.

The British Columbia Court of Appeal agreed to hear the
case. The court split three to two in support of the
appeal, with the minority also giving some support toc the
Natives.%® The court essentially based their decision on
the split in the Nisga’a case. The justices felt quite
strongly that the issue of continuing Aboriginal title had
never been correctly addressed by the provincial government
of B.C. and hence there were questions of land tenure that

remained unresolved.

. With the advent of a new Canadian Constitution in 1982,
Aboriginal rights were given some constitutional footing
when Section 35(1) of the new constitution stated that “the
existing Aboriginal and treaty rights of Aboriginal peoples
of Canada are hereby recognized and affirmed.”46 This

does not establish, however, whether unextinguished title

451bid. p. 224.

46Paul Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). p. 225.

28I




is a continuing Aboriginal right. Up until 1989, no court
in Canada had used Section 35 in deliberating on Aboriginal

title.47 This changed when the Sparrow decision dealt

with the matter of Aboriginal fishing rights in non-treaty

areas.

Ronald Sparrow of the Musqueam reserve was charged with
being in breach of federal regulations while fishing in the
Lower Fraser River. He was far frem the reserve and no
treaties applied in this area.4® after hearing the case
in 1986, the B.C. Court of Appeal ruled unanimously that
Section 35(1) meant that B.C.’s Native people had

Aboriginal food fishing rights anywhere in the province.

Chief Justice Nemetz sought to decouple the right to food
fish from the continuity of Aboriginal 1land title by
arguing food fishing was always an Aboriginal right while
it has not been determined whether the continuity of land

title should be so recognized. The province of B.C. became

47Bruce Clark. Native Liberty, Crown Sovereignty.
(Toronto: James Lorimer Co., 1990). p. 35.

48pau1 Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990). p.225.
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involved in the Sparrow case to preclude the further estab-
49

lishment of Aboriginal rights.
It has still not been proven or disproven however that
Section 35(1) could be important for comprehensive land
claims cases. It is argued by some that Section 35 will not
become an issue relating to Aboriginal 1land title, as
either it will be proven that B.C. or the colonial adminis-—
tration lacked the mandate to extinguish title or that
explicit extinguishment is necessary.5° Neither notion
falls into the scope of Section 35. Nevertheless, after
1989 the courts have spoken affirmatively on whether
Natives held title to their lands before the colonial admin-
istration was put 1into place, and have decided that

Aboriginal title was a preexisting legal right.51

The next important land <claims case 1involved the
Gitksan—Wet’'suwet’en First Nation. It would attempt to
answer, according to Tennant, whether or not explicit extin-

guishment of Aboriginal title is necessary or if implicit

491-:.-:.: - ‘1‘15
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5°Bruce Clark. Native Libertv, Crown Sovereignty.

(Toronto: James Lorimer Co. 1990). p. 35.

5l1pid. p. 35.
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52

s sufficient.

fadd

extinguishment The land title case
brought by the Gitksan-Wet’'suwet’'en set the stage for the
B.C. Supreme Court to decide whether Aboriginal title

continues in the absence of explicit extinguishment.

In the 1991 decision Delgamuukw versus the Attorney

Generals of B.C. and Canada, as the Gitksan title case was

known, the courts answered the challenge posed by seeking
confirmation of their complete ownership and inherent juris-—
diction over approximately 22,000 square miles of their
traditional territories.>3 In March of 1991, Chief
Justice Allan McEachern dismissed the claims of the Gitksan

and Wet'suwet’en hereditary chiefs.

Chief Justice McEachern concluded among other things that:
“Aboriginal title and rights were extinguished by the
colony of B.C. before Confederation.” McEachern asserted
that the key constitutional instrument ”“... as the source

of Aboriginal title ... the Royal Proclamation of 1763 does

52Panl Tennant. Aboriginal People and Politics.

(Vancouver: U.B.C. Press, 1990). p. 226.

53Justice Allan McEachern in Delgamuukw versus A.G.,

B.C.

Reasons for Judgement. (Smithers: Supreme Court of B.C. #0843.

June 30, 1990).
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not apply in British Columbia.”%4 This notion is
somewhat of a setback when viewed alongside the Calder

decision, where three justices saw the Royal Proclamation

as applicable to B.C.

The notion that has emerged in the Delgamuukw case is that
Aboriginal title, environmental preservation and B.C.'’s
economic development may all be mutually more and more
contradictory over the long term. Chief Justice McEachern
was adamant on this point in his decision. "It must be
recognized that most of the reserves in the territory are
not economic units ... not likely they can be made so
without serious disruption to the entire area ... not in
the best interest of anyone, including the Indians.”>2
Chief Justice McEachern also dropped some broad hints as to
how he felt about the comprehensive land claims question:
“Eventually the Indians must decide the advantages of
reserves ... in the larger economy ... but it is obvious

they must make their way off tle reserves.”2® what

Justice McEachern is suggesting is that Aboriginal rights

541pid. p. 300.
551pid. p. 300.

561bid. p. 300.
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should reflect land use, not land title.

The Gitksan and Wet-suwet’en Indian launched an appeal of
Justice McEachern’s decision in October of 1991. The B.C.
Court of Appeal appointed a panel of five judges to hear
the case. Justices John Taggart, Douglas Lambert, Henry
Hutcheon, Alan Macfarlane and Wilfred Wallace were
appointed to hear the appeal. In a three to two
decision, the Appeal Court varied Justice McEachern’s
original decision on the dquestion of the Gitksan’s
exclusive title to their tribal 1lands. McEachern had
decided that the Gitksan’s Aboriginal rights were lawfully
extinguished. The Appeal Court found that the Gitksan and
Wet—suwet’en have unextinguished, non—-exclusive Aboriginal
rights. The court was firm in stressing that Aboriginal
rights do not mean a property right conferring ownership
rights of resource-rich areas.>8 Hence, the Gitksan may
have vanquished the notion of implicit extinguishment, yet
they cannot wuse their Appeal Court victory to claim
sovereign jurisdiction, nor to wuse it to establish

self—-government in their tribal territories.

57rpanel of Judges.” Vancouver Sun. Saturday, June
1993. p.B.9.

S8/panel of Judges”, Vancouver Sun. Saturday, June
1993, B.9.
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CHAPTER THREE

HISTORICAL CONTEXT OF THE SECHELT AGREEMENT

PART TWO:

The Political Histery of Land Claims in British Columbia

In its most recent incarnation, British Columbia’s long-
standing refusal to even discuss Native land claims stemmed
from the ideological position of the Social Credit Party
which was the dominating force in B.C. politics for forty
"years. RAccording to Paul Tennant (1990) there has been a

strong ideological component to the problem.

Tennant argues that:

The N.D.P. sees society as composed of unequal
groups and classes; it has little difficulty with
notions of group rights and group benefits ...

... expects government to help underprivileged
groups. Social Credit sees free and enterprising
individuals as the key element in society ...
rejects the notion that individuals should receive
rights or bggefits because they belong to a partic-
ular group.

Tennant (1990) further argues that the Social Credit Party

has inherited many of the positions and beliefs of the

59Paul Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1991), p. 228.
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province’s early legislators -- men such as James Douglas
and Joseph Trutch, who refused to even consider the rconcept
of a Native land claim. They viewed land claims as having
been created by non-Native missionaries and academics with

ulterior motives.60

According to Tennant (1990) the main problem in B.C. is
that non-Natives have failed to understand or accept that
Natives held their land in communal Zfashion. Non-Natives
have usually also assumed that Natives had and have no real
conception of private property. Provincial politicians from
the turn of the century to the present day have always
accused the Department of Indian Affairs of curtailing the
opportunities of Natives to enter modern society.61 These
ideas stem from the policies of early B.C. legislators such
as Trutch and Douglas, but are also particularly reflective

of Social Credit.

Perhaps the most strongly held belief among Social Credit
politicians was that Natives had only come to believe in

Aboriginal title since contact, not before. Thus, Social

605pid. p. 230.

6lrhid. p. 230.
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Credit leaders such as Bill Bennett hinted the land claims
issue was a clever ruse by the Natives to gain enormous

sums of money as compensation for past injustices. 62

Brian Smith, as Minister of Justice in the Social Credit
cabinet during the early 1980s, offered the classic example
of the views that Social Credit party members hold on
Natives. Smith asserted that Indians don’'t want to throw
anybody off the land, they just want billions and billions
of dollars.®3 Even the idea of a ’land claim’ was seen by
Smith to be a borrowing of European ideas as he argued
Natives had no concept of land ownership until colonial
society was established. Despite the fact that throughout
Canada from the Yukon to Quebec, Natives, the provinces,
territories, and the federal government had been negotiat-
ing claims from 1975 to 1991, successive B.C. Social Credit
governments remained unmoved on the 1land claims issue
Premier Vander Zalm only agreed to reconsider his position
and, with the federal government and First Nations groups,

set up the B.C. Task Force on Native Claims in December of

1990.

621pid. p. 230.

631pid. p. 230.
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Despite this development, Garde Gardom, an important member
of the Social Credit cabinet during the 1980s, genuinely
seemed to believe that B.C. First Nations people were seek-
ing to achieve a measure of economic and political control
over non-Native citizens.®?® another basic sticking point
that Social Credit members have refused to accept 1is the
notion of pre—-contact title. Mr. Gardom and others truly
believed Natives received this notion from white academics
and invited Natives to publicly own up before any negotia-

tions began.

The basic Social Credit position under both Bennetts and
William Vander Zalm was that there could be no such thing
as Aboriginal title. If it did exist it was extinguished
and if still existing it was solely a federal responsi-
bility under the terms of the Treaty of Union between
Canada and British Columbia cof 1871. An unspoken fall back
position according to Tennant (1990) is that non—-Native
citizens of B.C. will never accept a major land claims

agreement such as James Bay, so that there is little

641pid. p. 232.
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political risk in ignoring the issue for time to come. 85

Iin essence, Social Credit assumed the bulk of B.C. society
had an interest in the status quo being preserved. They
also assumed their legal arguments would hold up and, if
not, the public could be relied upon to pre—empt any negoti-
ations Natives might wish to initiate, as public opinion in
many staples communities had always seemed hostile to

Native land claims.66

Basically, Brian Smith’s argument rested on section 81(24)
of the British North America Act which holds that Canada is
responsible for Indians and lands reserved for 1Indians.

This argument was spoiled by the Calder decision of 1971

which held among other things that Aboriginal title
involves the status of land not the ethnic origin of the

claimants.

Both Smith and Gardom were utterly sure that under Article
One of the B.C./Canada Terms of Union of 1871, Canada was
responsible for any debts and liabilities engendered by the

colonial government. As Gardom bluntly stated: ”"If unextin-

651pid. 232.

661pid. p. 234.
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guished Aboriginal title exists in B.C., if there is any
liability upon the colonial government, Canada is fully
responsible, not B.C.%7 fThere is a basic flaw in this
logic, however. As Tennant (1990) points out: "If Aborig-
inal title was unextinguished at union, there was noc govern-—
ment liability related to it. Only if Indian title had been
extinguished before union, but not yet paid for, would
there have been a debt or 1liability at union.”68
Aboriginal title in itself does not necessarily give rise
to government liability. Sanders (1989) argques that
liability arises only when the property right is actually
" taken.%? Apparently the Bennett administration chose to
ignore the case of James Bay in Quebec where the Cree
Naskapi of Ruperts Land had accepted delegated self-govern-—
ment from Quebec and the federal government in return for
extinguishing their aboriginal title and rights. Bennett
had hoped the Constitution of Canada would offer immunity

from legal proceedings as in the Treaty of Union of 1871,

Canada is assumed to have taken responsibility for Natives

671bid. p. 234.
681hid. p. 234.
69Douglas Sanders. “The Aboriginal Title Question in

British Columbia”. Vancouver: Continuing Legal Education Society
of British Columbia, 1986, p. 15.
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in British Columbia.

With the advent of the Vander Zalm administration in 1986,
Social Credit softened its stance somewhat. Smith and
Gardom had departed and the Ministry of Native Affairs was
expanded with Bruce Strachan as Minister. Jack Weisgerber,
took over from Strachan in 1989, and Eric Denhoff, became
the deputy minister. All these individuals took the tradi-
tional Social Credit party line on land claims negotiations
while heading the ministry. The change from previous
administrations was that they all frequently met with
Native groups to defend and discuss policy.7° Natives
were now seen as legitimate interest groups and Bud Smith,
the new Attorney General, was also willing to sit down with

Native leaders.

Of particular note were two conferences at Whistler and
Penticton in 1989. These conferences were organized by Bill
Wilson of the First Nations Congress and former Social
Credit Forest Minister Tom Waterland of the British
Columbia Mining Association. The first conference was

geared to educating industrial interests about claims, the

70pan1 Tennant. Aboriginal Peoples and Politics.
(Vancouver: U.B.C. Press, 1990) p. 235.
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second was to develop specific policy issues such as re-
source management and access. Industry had come to the
conference hoping to get a handle on why there seemed to be
endless Native blockades resulting in court injunctions,
such as occurred at Meares island in 1986, halting resource
development in the province. It seemed to the resource
industry (forestry and mining) that resource extraction
would be jeopardized until the Aboriginal title question

was settled.

In 1989, Premier Vander Zalm set up a Native affairs
advisory council, known as the Premier’s Council on Native
Affairs, which did have some First Nation representation.
The council then began to tour the province, visiting
various tribal groups. Most First Nation groups submitted
briefs to the council concerning land claims demands. /1
Premier Vander Zalm hinted at the time that it might now be
appropriate to negotiate land claims with B.C. Native
peoples. In August of 1990, the Premier’s Council on Native
Affairs recommended in the wake of Oka, “that the Govern-

ment of British Columbia should move quickly to establish a

specific process by which Aboriginal land claims may be

7l1pid. p. 236.
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received and placed on the negotiating table.’? Ppremier
Vander 2alm concurred and in the same month agreed to
negotiate, as well as immediately joinrning the Nisga’a nego-

tiations then in progress since 1975.

On December 3, 1990, the British Columbia Task Force on
- Native Claims was established by agreement of the Govern-
ment of Canada, the Government of British Columbia, and
representative leadership of B.C. First Nation Groups.73

This task force was to set the scope and mandate of the

forthcoming comprehensive claims negotiations in B.C.

Although Prime Minister Brian Mulroney articulated the goal
of achieving workable settlements of the claims of First
Nations in B.C. by the year 2000, the newly-elected N.D.P.
government of Mike Harcourt had some difficulties with the

report of the B.C. Claims Task Force.’4

Previous to March of 1992, both Premier Harcourt and N.D.P.

725y itish Columbia Claims Tax Force. (Vancouver: June 28,
1991). p. 15.

731bid. p. 15.

74Building A New Relationship with First Nations 1In
British Columbia. (Ottawa: Indian Affairs and Northern
Development, 1991). p. 2.
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Aboriginal Affairs Minister Andrew Petter had expressed
concern about the scope and general principles of
cost-sharing and negotiating 1land «claims in British
Columbia.75 However, this was rectified with an agreement
between the two governments to begin negotiations on cost-

sharing in the same month.

Premier Harcourt’s government must have accepted land
claims negotiations as inevitable at this point, as on
March 20, 1991 a Framework Agreement detailing the struc-
ture and process of claims negotiations was signed between
B.C., the Nisga’a Tribal Council, and the Federal Govern-
ment.’® This represents the first time in British
Columbia history that both the province and the federal
government will be sitting down with a Native group to

negotiate a comprehensive land claim.

On June 21, 1993, a Memorandum of Understanding (M.0.U.)
was signed by Federal Indian Affairs Tom Siddon and B.C.

Aboriginal Affairs Minister Andrew Petter that ended the

75Canada/British Columbia. News Release March 4, 1992. p.
15

75Nisga’a Tribal Council Comprehensive Land Claim.

(Ottawa: Indian & Northern Affairs Canada. Information Sheet
No.31, May 1991) p. 3.
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difference over cost-sharing for claims negotiations. Under
the M.0.U, the federal government agrees to pay at 1least
75% of the cash costs of settling claims, while B.C. will
provide the bulk of the Crown Land with cash payments total-
ling 10 to 25% of the settlement, third-party compensation
will be shared on an equal basis.’’ It would seem that
the government of B.C. has come full circle from an utter
refusal to discuss land claims under the Social Credit

government of Bill Bennett, to their provisional acceptance

under the N.[.P. and Premier Mike Harcourt.

At this juncture it is necessary to examine the history of
land claims, Aboriginal rights, and Native self—-government
from a business perspective. It 1is wunimaginable that
Premier Vander Zalm’s Social Credit government entered into
self-government negotiations with the Sechelt band without
considering the B.C. resource industries interests. In a
‘province such as B.C. with a major segment of many rural
communities being staples production, Premier Vander Zalm
would have wanted to have a very clear idea of what he was

agreeing to.

77Canada/British Columbia. News Release. June 21,
p-3.
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In this light a general examination of the concerns of the
78

forest industry will be offered in the next chapter.
Many of the areas of B.C. under claim have important
forest-related industries operating on them.’? The next
chapter will situate Sechelt in this economic context by

highlighting the attitudes toward Aboriginal title claims

of this important provincial industry in modern times.
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CHAPTER FQOUR

LAND CILATMS. RENEWABLE AND NON—-RENEWABLE RESOURCES

AND THE FIRST NATIONS OF BRITISH COLUMBIA

PART ONE:

Resource Industry Practices

-In B.C. the economy and hence the viability of many small

interior and coast communities is almost entirely dependent
on logging and related industries. Many communities such as
Castlegar and Cranbrook have shown themselves to be particu-
larly vulnerable to worldwide changes in price and demand
for wood products. In order to truly appreciate the 1link
between the develozment of B.C.’'s political economy and the
Native struggle to arrive at comprehensive claims settle-
ment this work will present a brief history of the growth
of the resource sector with regard to forestry and mining,

and the part played by Natives in these industries.

In the early 1800s, Natives worked both as labourers and

independent contractors in the resource industry.Be

80rrank Cassidy and Norman Dale. After Native Claims.

(Halifax: Institute for Research on Public Policy, 1988).
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During this time Natives became a part of the wage labour
force. During the 1920s not only did the demand for B.C.'s
resource products 1increase, but the structure of the
industry changed. The skyrocketing American demand for pulp
and paper to service the rapidly expanding domestic market
for newspriat and paper products led to substantial foreign
direct investment and corporate concentration in B.C.'s
forest industry. Many other factors also began to change,
such as technology, marketing, and Crown land leasing. All

these factors changed to favour larger firms.

Techniques based on sustained yield fcrestry became popular
with the industry and with the public in general. large
firms, it was felt by the government of the day, had the
necessary capacity and managerial experience to implement
these sorts of techniques. 1In fact, the B.C. forest
indastry was altering its silviculture techniques, not
entirely to reflect more modern practices, but to ratio-
nalize the industry in terms of demand. The Americaa and
world markets demanded wood pulp and semi-finished saw logs

and the B.C. forest industry altered its production and
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management technigques acccrdingly.81

From 1900 to 1930 a great degree of corporate concentration
had occurred in the resource sector.82 A nascent Native
bourgeoisie was stillborn as small Native logging contrac-
tors were forced out or died due to a lack of access to
loans and capital or unfavourable government licensing
practices. Between 1930 and 1950 the resource royalty and

licensing structure was changed to gradually favour larger

and larger firms.

The depression of the 1930s pretty well destroyed what was
left of the Native resource industry. What remained between
1930 to the advent of the Second World War was an industry
inexorably integrated into the BAmerican market, dominated
by oligopolistic arrangements between a few large
firms.83 wWith the advent of World War Two, Natives (both
men and women) flooded back into the resource sector, as

wage labour, but also as private contractors. This

81jamie Swift, Cut and Run. (Toronto: Between The Lines
Press, 1983). p. 98.

826 . w. Taylor, Timber. (Vancocuver: J.J. Douglas, 1975). p.
98.

83patricia Marchak, Green Gold. (Vancouver: U.B.C. Press,
1983). p. 21.
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phenomenon was due in part to an expansion in productive
capacity, but mostly to the fact that most young white
males between 18 and 30 were serving in the armed forces.
Many Natives also served, however the industry was able to
recruit from among those Natives with previous forest

industry experience.

Two great factors came into play during this period. The
first was an increasing capitalization of B.C.'’s resource
industries by foreign (mostly American) capital and a major
corporate restructuring facilitated by this to favour
large, multi-national firms. The 1lure of direct foreign
investment had caused both government and industry after
the war to alter logging permits. This was done in such a
way that only the largest firms could post the sureties,
buy the necessary insurance or table a large enough budget
to manage a tree farm license. This resulted in another
nascent Native entrepreneurial class being terminated for
all practical purposes. In terms of Native wage labour in
the mills many were let go, with the returning veterans

given preference.84

Structurally the industry had changed for good. After World

84g.w. Taylor. Timber. (Vancouver: J.J. Douglas, 1975).
183.
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War II, American financial capital markets rapidly sought
investment outlets for inflated and over abundant American
dollars.85 At the same time in the U.S. there was a
construction boom, necessitating an escalation in produc-
tive capacity in B.C. mills. The modernization and ratio-
nalization of B.C.’'s resource sector resulted with capital
being substituted for labour and a state of dependency on
external markets (principally American) truly beginning. It
was at this juncture in B.C.’s resource and state develop-—
ment when the connection to the American market was truly
institutionalized in the forestry sector of the B.C.
economy. This has relevance for Aboriginal issues in B.C.
as public policies dealing with resource and Aboriginal
issues are often seen to have bearing on how B.C.'s
resources are extracted and processed. It could be argued,
therefore, that such external linkages may effect questions

concerning Aboriginal title.

It is the responsibility of the federal government to
manage Indian reserve forest 1lands under the 1Indian

Act.86 This responsibility is detailed under the Indian

857amie Swif Cut  and Run. (Toronto: Between The Lines

t-
s, 1983). p. 99

86Richard. H. Bartlett. Resource Development and Aboriginal
Lands. (Calgary: University of Calgary, 1991). p. 140.
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Timber Regulations outlined in the Indian Act. D.I.A.N.D.
has paramount authority in regard to the forestry resources
on Indian reserves. Even resident Natives require permits
to cut timber for their own use. D.I.A.N.D. also may issue
harvesting permits to non-Natives but the band council has
a right to be consulted. To this day there is an ongoing
controversy between First Nations people regarding the
government’s moral and legal right to manage the forest

resources on Native treaty and traditional lands.

For instance, the Nuu—chah-nulth Tribal Council on West
Vancouver Island has charged the companies operating under
D.I.A.N.D. permits have both neglected and discriminated
against Natives while continuing to extract resources in
First Nations communities. D.I.A.N.D. has tried to resolve
these contradictions by establishing an Indian Forest Lands
program.87 Most bands in B.C. are attempting to institute

forest management programs of their own.

The difficulty is D.I.A.N.D. cannot or will not delegate

87Frank Cassidy and Norman Dale. After Native Claims.
(Halifax: Institute for Research on Public Policy, 1988). p.
109.
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its authority over ’'Indian lands or lands reserved for
Indians’ until bands officially receive self-government
over resources through legislative statute. Until such a
time D.I.A.N.D. can claim it is legally bound to continue
its administration of the Indian forest lands under the
Indian Act and also because Indian land remains federal
Crown Land. Thus First Nations have only gained a Hobson'’s
choice in that if they don’t sign a self-government agree-—
ment, even cursory access to their own forest resource will
be denied them. On the other hand, a self-government agree-
ment does not provide enough policy leverage to fully

control the pace and nature of development on Indian

reserve lands.

According to the Constitution Act of 1982 and in fact,
since the signing of the Mineral Resources Transfer Act of
1943, the province of B.C. has complete responsibility for
land based resources.88 Section 4 of the B.C.’s Ministry
of Forests Act 1lists the policy orientations of the
provincial ministry. In an encapsulated form they are as

follows: to ensure the greatest possible social and

88Richard H. Bartlett. Subjugation, Self-Management, and
Self-Government of Aboriginal Lands. (Kingston: Queens
University Institute of Intergovernmental Relations, 1986).
Chapter 3. Also, Richard H. Bartlett, Aboriginal Water Rights in
Canada. (Saskatoon: University of Saskatchewan, 1990). Chpt.8.
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economic gains from forestry are realized; the coordination
and management of multiple use forest strategies; to
promote and protect the activities of the processing sector
and reaping of economic rents (taxes and royalties).89 It
seems then that elements of corporatism are present in B.C.
as the state is actively assisting and promoting the
process of capital accumulation in conjunction with
industry.,90 In fact, through 1licensing agreements, the
state may be seen as directing the process of capital

accumulation to a certain extent.

The aforementioned reasons are why the province of British
Columbia might have preferred a limited federal municipal
model in any negotiations of a self-government agreement.
The province of B.C. feels all too fully the weight of its
powers and responsibilities, that stem from the provincial
government’s managerial position in the global hierarchy of
economic extraction. To fully reap the economic benefits of

surplus production from resource extraction the hierarchy

89¢rank Cassidy and Norman Dale, After Native Claims,
(Halifax: Institute for Research on Public Policy, 1988).
Chapter 5.

90gjchard H. Bartlett, Resource Development And Aboriginal
Lands, (Calgary: University of Calgary, 1991). Chapter 2.
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of property rights may be modified but not substantially
altered by settlements with B.C.’s First Natioms. This is
to say that there exists in B.C. (as in any state) specific
forms of managing, administering, taxing, selling and regu-—
lating resources. Any agreement arrived at between the
government of British Columbia and a First Nations society
would have to take into account third-party interests which
are protected at law. It is clear, therefore, that land
claims settlements and/or seli-government agreements would
engender both compensation and new legislation by the

government of the day.

Pursuant to this reality there are five major policy con-
cerns of the B.C. goverament regarding land claims and
self—government agreements.91 They are as follows: Native
control would mean not only a decrease in efficient produc-
tion, but a decrease 1in the full use of provincial
resources; B.C. as a whole would lose out on important
economic and social benefits; a plethora of different
standards and resource management regimes would arise

making multiple use management and coordination of resource

91fprank Cassidy and Norman Dale, After Native Claims.

(Halifax: Institute for Research on Public Policy, 1988).

147.
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activities with third parties (business interests) and

other government departments all but impossible.

The Council of Forest Industries of B.C. is more blunt, if
not a little racist in its views: ”Native employees do not
react dquickly to new approaches. They are quick observers
rather than aggressive reactors to change. Conflict is
experienced because of different cultural perspectives on
what is valuable in terms of work skills and 1life
styles."92 Other concerns include the B.C. government'’s
argument that: Native controlled forest companies would not
possess either the capital or the expertise to compete
successfully on the world timber market; the provincial
governments would lose substantial resource returns thereby
diminishing their ability to govern; Native band would
demand unfair rents out of proportion to their size or

capability to manage resource revenues of this magnitude.

Finally, faced with unfair land claims settlements, trans-—
national firms such as MacMillan Bloedel could stage an
investment strike, or simply take their business to more

accommodating countries. Lastly, the provincial government

92gp.a. Shelbeare in William F. Sinclair (ed) Native
Self-Reliance. (Vancouver: Hemlock Printers, 1984). p. 118.
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argues that resource protection services would be difficult
to deliver to areas of sovereign Native jurisdiction. S
services include pest and fire control, disease prevention

techniques and silviculture.

There are many more pressing questions engendered by tke
land claims self—-government debate. Because B.C. has
organized the process of capital accumulation in the form
of leaseholds, British Columbia is worried about its
potential 1liabilities if any Crown lands are transferred

under comprehensive claims agreements.

It seems accurate to say that the interests of Natives ard
that of the resource industry and government are diametri-
cally opposed: ”“The industry, for the most part is domin-
ated by 1large, heavily capitalized, corporations. The
exploration and developmenf ... 1is viewed as environ-
mentally disruptive and sometimes poses a threat to the
living resources on which Natives have traditionally
depended. In many cases, Natives perceive non-renewable or
even renewable resource development as being inconsistent

with their cultural values.”?3 B.c. has agreed to

93Frank Cassidy and Norman Dale, After Native Claims
(Halifax: Institute for Research on public Policy, 1988). p.
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different forms of tenure and contractual agreements with

various third-party interests.

Not only is the province concerned about the moral and
financial obligations to compensate business for 1land
claims/self-government agreements, but also what kind of
signal this would send nationally and internationally about
the business climate in B.C., and the security of capital
investment 1in renewable and nonrenewable resources. In
short, the government of B.C. feels that all-encompassing,
precedent—-setting land claims agreements would jeopardize
the state and the economic system that has come to support

it.

One only has to examine the nature and structure of admin-
istration in the resource sector to realize the depth of
partnership between business and government in B.C. The
government is more willing to encourage and assist Native
bands and enterprises to seek resource tenure in the
resource sector through various permit and licensing agree-—

ments.

187.
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CHAPTER FOUR

LAND CLAIMS, RENEWABLE AND NON-RENEWABLE RESOURCES
AND THE FIRST NATIONS OF BRITISH COLUMBIA

PART TWO:

Resource Industry Attitudes

To say that the resource industry is concerned is an under-
statement, it is horrified by claims: ”as a senior vice-
president of one of the largest forest companies in B.C.
observes, the economy in the province is a zero sum game,
for there are no uncommitted lands and resources that have
economic value. In a confidential report prepared by Price
Waterhouse for the federal government in 1990, it was
established that the cost of not settling claims might add
up to close to $1 billion. According to the study 70% of
the companies that were surveyed and that had planned major
capital projects on land most 1likely tc be affected by
claims, except delays or cancellations because of
unresolved claims.”?% 1t is abundantly clear that the

mere idea of comprehensive claims causes industry to halt

94¢rank Cassidy. Reaching Just Settlements. (Lantzville:
Oolichan Books, 1990), p. 17.
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investment.

In terms of licenses, three basic ones are availahle;95
Trec Farm Licenses. Forest Licenses and Woodlot Licenses. A
Tree Farm License gives 25 years of exclusive harvesting
rights on Crown, public, and private land, and is renewable
every ten years. Forest Licenses are 25 year agreements to
harvest on the Crown’s publicly managed sustained yield
territories coupled with the lessees obligation to own or
build a timber processing facility. Woodlot Licenses are
short term permits to exclusive cutting rights on 400

96  geveral things become clear £from

hectares or less.
these licensing agreements. First there is a symbiotic and
often an incestucus or patronage relationship between
government and business in B.C. In fact often B.C. does not
even call for tenders on these licenses, preferring to
negotiate the best socio—economic packages among interested
corporations. Second, most Native bands and companies will

not be able in the near future to put forward either the

capital or ths expertise under current conditions to win

95fpia. p. 19.

96F‘orest Resources Commission. The Future Of Our Forests.
A.L. (Sandy) Peel, Chairman. (Victoria: Govermment of B.C.,
1991). p. 33 - 36.
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one of these licenses from the provincial government.97
In all likelihood, D.I.A.N.D. would not be supportive of
their efforts to do so as there still exists a legal respon-—

sibility to manage Indian forest lands under the Indian

Act.

The government of B.C. seems to favour Native participation

in the forest industry through a2ffirmative action programs

98 rather than through

and at best Woodlot Licenses,
comprehensive land claims agreements that suggest some form
of sovereign jurisdiction in the resource sector on tradi-

tional lands. Resource industry spokespeople are quite

blunt:

As the B.C. Chamber of Commerce has asserted
Native land claims are creating uncertainty among
Native Indians and among the population at 1large
and the uncertainty is having a detrimental effect
on po%ﬁ}ble industrial and commercial
projects.

This is a broad hint to industry opinion.

37grank Cassidy, Reaching Just Settlements. (Lantzville:

OGolichan Books, 1990). p. 19.
981bid. p. 20.

991bid. p. 147
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The

Council of Forest Industries of B.C. is even more

specific:

B.c.

The political and legal debate surrounding Indian
land claims and Aboriginal title in B.C. has
already had serious consequerces for the B.C.
forest industry ... Since 1985, a growing number
of companies in B.C. have faced disrupting of
logging operations, suspension of logging activi-
ties, the need to pursue costly 1litigation to
protect harvesting rights and growing uncertainty
about the security of 68ng term tenure and access
to Crown-owned timber.l

hopes to integrate Natives and Indian lands into

forestry resource 1licensing structure and hence

province’s economic hierarchy rather than negotiate as

sovereign government (B.C.) to another (Native).

What B.C. did not want to see during the 1980s was

political arrangements.

A new range of bureaucratic structures such a
project review boards and sectoral as well as
integrated resource-management, units ... their
activities will be ’'bureaucratized’ as a result of
such measures ... concern that resource conflicts
will continue as before, with the only real change
being that lsgey will be institutionalized and
perpetuated.

100Ibid, p. 17.

the

the

one

new

101grank Cassidy and Norman Dale, Reaching

Just

Settlements. (Halifax: Institute for Research on Public Policy,
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Cassidy and Dale are suggesting here that B.C. hopes to
integrate Natives and Indian reserves politically into a
position 1like a federal municipal enclave between the
federal and provincial government, with federally delegated

powers and provincially enfranchised laws.

Thus, there is at least some evidence that B.C. preferred
integration rather than negotiation during the eighties.
B.C. deemed the threat to the state posed by comprehensive
claims too great, causing as it would the disruption of the
current political order founded on the hierarchical
economic processes of resource extraction and their atten-
dant global economic linkages and patterns. The price B.C.
pays for making policy choices that are inimical to the
interests of their business partners in the resource sector
is often exorbitant. Witness the amount of money paid by
the Government of Canada and the Government of B.C. to
Western Forest Products in order to create a national park
on the Queen Charlotte Islands. The company was more than
amply compensated for a marginal timber operation, while

the Haida Indians were no better off.

1988). p. 17 - 19.
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Much the same thing occurred on Vancouver Island, where
MacMillan Bloedel received approximately: ”$25 million

102 Business

dollars” to retire a forest license.
interests in the resource sector were serving notice to the

government of B.C.:

As the president of one mining company has put it:

"Our company feels very strongly that so-called
third parties, which can have a substantial stake
in land claims should be part of any negotiation
that does proceed. In short, negotiations solely
between Native groups and the federah_government
would not in our opinion be acceptable. 0

All parties have therefore been served notice that any

comprehensive land claims negotiations will be tough and

protracted.

First Nations communities want to enjoy economic and
political participation in the resource sector. When they
speak of co-management through comprehensive claims they

mean at the very least shared jurisdiction.104 Natives

1027154, p. 19.
1037h3i4, p. 19.

104¢ ank Cassidy and Robert L. Bish, Indian Government.
(Lantzville: Oolichan Books, 1989) p. 140-145. Frank Cassidy,
Reaching Just Settlements. (Lantzville: Oolichan Bocoks, 1990).
Chapters 1 and 2. Frank Cassidy and Norman Dale, After Native
Claims. (Halifax: Institute for Research on Public Policy,
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also fear that the pace and nature of development is
exhausting resources at such a rate that comprehensive
claims agreements may deliver 1little more than expanded
reserves, barren of any marketable resources. As a
councillor from the Nisga’a Tribal Council (N.T.C.)
graphically put it: “The Nass valley has changed from a
rich, forested area to a sea of rotten stumps.”105
Natives are not inherently anti-development as some members
of the forest industry claim, yet what they do want is
joint participation and community development. Natives are

starting to fear any kind of government-sponsored industry

or training program they do not run themselves.

The recent case of South Moresby 1Island in the OQueen
Charlotte Islands provides a good example of both business,
government, and even environmentalists, failing to fully
consider the First Nation’s point of view. Rayonnier, and
subsequently Western Forest Products, held T.F.L. #24 on
South Moresby Island.106 The Haida Indians initiated a

challenge based on their unextinguished Aboriginal title

1988). p. 140-147.

105grank Cassidy and Norman Dale, Reaching Just
Settlements. (Halifax: Institute for Research on Public Policy,

1988). p. 19.
1061pid4. p. 140 — 147.
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that went to the B.C. Supreme Court, where the Haida lost.
The issue was taken up by a coalition of environmental
groups and in response, the province formed a Wilderness

Advisory Committee (W.A.C.).

What had originated as a comprehensive claims dispute
between a transnational coalition 1involving B.C., the
federal government, and multi-national forest interests
against the Haida became cast as an environmental dispute.
The Haida’'s comprehensive claim was hijacked and their

agenda changed by their supposed ccalition partner.

There was talk of making South Moresby a World Heritage
Site. The final outcome was that the province agreed with
the W.A.C. and the site became a national park. There was
no comprehensive claim settled, or even considered, in the
final process. The forest company and B.C. were compensated
richly for their interests in order as not to jeopardize or
challenge federal environmental review legislation or the
federal government’s fiduciary relationship with the Haida.
Now it will be doubly difficult for the Haida to regain
control over a national park through comprehensive claims
negotiations. In the end the environmentalists were not on

the side of the Haida’s articulated interests.
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In a dispute that is still ongoing, Meares Island was being
claimed by the Nuu—Chah-Nulth Tribal Council. MacMillan
Bloedel holds the forest license. In January of 1985 the
B.C. Supreme Court upheld MacMillan Bloedel’s harvesting
rights. The judge cited several important reasons. First
and foremost the judge did not want to set any legal prece-
dent leading to economic chaos; the inference being Natives
demanding and getting similar injunctions through the
province.lo7 Second, and most important, the judge held
that the province can and did extinguish Native rights
through the terms of Confederation.198 once again, it was
a coalition of First Nations and ernvironmentalists who were
granted an injunction in the B.C. Court of Appeal. The idea

being that Meares Island could become a provincial park.

Despite the often adversarial nature of the relationship
between Natives and the resource industry, industry,
specifically the logging sector, wants land claims agree-

ments to establish the rules of the game.109 If claims

107grank Cassidy and Norman Dale, Reaching Just
Settlements. (Halifax: Institute for Research on Public Policy,
1988). p. 53.

108k rank Cassidy. Reaching Just Settlements. (Lantzville:
Oolichan Books, 1990). p. 19.

1091pid. p. 15 - 19.
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are not settled, according to some members of the forest
industry what will occur is an investment strike or flight,
harming the financing and viability of silviculture and
capital equipment over the 1long term. Conflicts such as
South Moresby, Meares Island, Deer 1Island, Stein Valley,
and the Hazeltons, have all retarded the process of
resource extraction for the forest industry in those

locations.

It seems there are two major and pressing questions for
forest industry executives.110 Firstly, they want to see
the rules of the game established. What this means is the
long term regulatory regime they will have to deal with. As
Mike Apsey, president of the B.C. Council of Forest
Industries stated, “The stability of the business climate
for B.C. forest companies remains uncertain.”111 Apsey
made this statement upon learning of a three to two split
among justices hearing the Gitskan appeal, granting the
Natives unextinguished, non—-exclusive Aboriginal rights in

their territory. He went on to state that ”"we still have no

1101p34. p. 15 - 19.

11lvporest Group To Face More Uncertainty,” Vancouver Sun,
Saturday, June 26, 1993. p. B. 9.
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clear answer about the extent of BAboriginal rights.112

Meanwhile, a 1990 Price-Waterhouse study found that ”...
uncertainty about Aboriginal rights has cost B.C. about §1

billion in foregone ianvestment, and about 1,500 jobs.113

Thus, the forest industry ¢ aerally remains dubious about
Native land claims. It is now necessary to examine the
Sechelt Self-Government Agreement itself, along with its
ancillary legislation both provincial and federal. In this
way it will be shown in what fashion, if any, the Sechelt
Agreement addressed the concerns of government and the
resource sector in the province of British Columbia. The

next chapter will analyze the Sechelt Self-Government Agree-

ment in terms of both content and context.

112754, p. B. 9.

113Ibid. p- B. 9.
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CHAFTER FIVE

CONTEXT AND ANALYSIS OF THE

SECHELT SELF—-GOVERNMENT AGREEMENT

PART ONE:

Background and Scope of the Act

Sechelt is located on the Sechelt Peninsula in British
Columbia, 58 kilometers northwest of Vancouver. The name
'Sechelt’ means place of shelter from the sea. The whole
district is popular and gquite well develoved with “the
District of Sechelt having a non-Native population of
6,123.”114 The band has ”32 reserves with about 1,000
hectares or 2,532 acres in the Sunshine Coast Regional

»115  ghere is a great deal of development,

District.
mostly in the retirement and second home industry. In terms
of a demographic »mrofile the band population: ”“is about 703
persons, of which 568 live on Sechelt lands.”In 1986 when

the Sechelt Act was passed the band lands were home to 500

1l4gyatistics Canada, Profile of Census Divigion

o e Y 5T

ision
Sub-Division in British Columbia Part A. {(Ottawa: Supply
Services Canada, 1992). {1991 Census of Canada. Cat.
95-384). p. 220.

1151pid, p. 220.
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non—-Indians for a total population of approximately 1,000
people living on reserve l1and.”11® 1t is clear then, that
with land leasing and retirement home construction, there
already existed a high degree of integration socially,
economically and politically between the Sechelt and

non~Native community.

Sechelt band lands are becoming more valuable as time
passes due primarily to their location on the Sunshine
Coast an area prized for its recreational opportunities by
Vancouverites.?!7 1n fact, Sechelt self-government may be

viable because of the particular nature of its material

assets:

Sechelt possesses a rich land and resource base,
the band is engaged in land development specialty
forest products manufacturing, gravel extraction,
forestry, agriculture and also has a controlling
intereiia in a commuter airline, ’Thunderbird

Airl ”

After the Sechelt Act was passed by the Federal Parliament

116134, p. 220.

11750hn  P. Tayleoer and Gar Paget Federal /Provincial
Responsibility and the Sechelt, in David C. Hawkes, (ed).
Aboriginal Peoples and Government responsibility. (Ottawa:

Carleton University Press, 1989) p. 305.

118yh3i4. p. 305.
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in May of 1986, the band began to plan a marina/hotel
complex, along with condominiums. To date this development
has not been started as the Department of Fisheries in
Ottawa has some objections and, when interviewed, band
members would not discuss it. Individual band enterprises

are planned to support these developments.

The Sechelt Self-Government Agreement represents the result
of fifteen years of negotiations and has both the federal
and provincial statutes mandating the ambit of its powers.

On May 3rd, 1986 Bill C-93, the Sechelt Indian Band Self-

Government Act, was passed federally. On October 9th, 1986

it was proclaimed. On July 23rd, 1987, B.C. passed the

Sechelt Indian Government District Enabling Act, and this

enabled Sechelt to function as a municipality wunder the

119 14

Canadian Constitution. was later proclaimed by

Order in Council, Regulation No. 1466.

This process represented an end to the frustration the kand
felt at not being able to develop band lands. Sechelt’s
band council had always felt crippled by the Indian Act and

felt also that they lacked control over their economic life

119134, p. 305.
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and hence their destiny. Nevertheless Sechelt’s band
council had achieved the maximum permissible Indian Act
authority under Bill C-52; an amendment to the Indian Act
dealing with a band’s capacity for financial

self—management.120

The Sechelt band did not want to wait for the constitu-
tional entrenchment of the right to self-government. They
opted for a negotiated and legislated form of self-govern-—
ment which would yield the benefits of political and
economic integration without the loss of special status.
Former Chief Stanley Dixon articulated the Sechelt
position: "the acceptance of responsibility for our
community’s well being to increase both community and
individual opportunity, to work with our neighbour
communities to improve the quality of 1life for all
citizens.”121 This statement seems to be a strong attempt
to allay the fears of non—-Natives, resident in the Sunshine

Coast Regional District.

There are three main components to the Sechelt Indian Band

1207hi4. p. 305.

121ypi4, p. 308.
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Self-Government Act legislation. They are as follows:

(ii) the Sechelt Band Constitution; and

(iii) the Sechelt Indian Government District Enabling A&Act

(B.C.) and ancillary legislation.

There 1is

also (from B.C.) The Land Title Amendment Act

(1988) and the Sechelt Indian Government Home Quwner Grant

Act (1988).

In terms of the Sechelt Indian and Self-Government Act of

June 17,1986, the purpose of *he Act:

is to enable the Sechelt 1Indian Band to

exercise and maintain self-government on Sechelt
lands and to obtain control over the administra-
tion of the resources and services available to
its members. The Act establishes the Sechelt
Indian Band as the primary governing body on
Sechelt lands. It specifies that the powers and
duties of the band are to be carried out in
accordance with a band constitution the contents
of which are specified and which must be approved
by referﬁgsum of the band and the Governor in
Council.”

The Act

provides a further transfer of band powers to a

1225echelt Indian Band Self-Government Act Bill

c~93,

(Ottawa:

Statutes of Canada. Queens Printer, 1986) p.

Section 4.
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quasi-local government body, the Sechelt Indian Goverament
but only 1if the transfer is approved by a
referendum of the band and only if the Legislature of B.C.
has passed legislation relating to the District. This is in
deference to provincial responsibilities and powers in the

fields of local government, property and civil rights.l23

The Indian Act on Sechelt applies, except to the extent
that it conflicts with the Sechelt Indian Band Self-Govern-
ment Act, the constitution of the band or the law of the
band. The band might override the Indian Act in certain
circumstances and the federal government cam also disallow
certain portions. As the Act states: "“"The Sechelt Indian
band is a federal creature, Secticn 37 indicates that all
federal laws of general application in force in Canada are
applicable to the band, its members and its lands.”124
Since Native and non-Native relations have usually been a

zero s3um game in B.C. the question remains; has the Act

given Sechelt effective contrecl of its lands?

12350nn  P. Taylor and Gary Paget Federal/Provinical
Responsibility and the Sechelt, in David C. Hawkes (ed)
Aboriginal Peoples and Government Responsibility (Carleton
University Press, 1989). p. 312.

124gechelt iIndian Band Self-Government Act, Bill C-93.
(Ottawa: Statutes of Canada. Queens Printer, 1986). p. 952.
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The Sechelt band has the authority to dispose of band lands
under the constitution created by the Sechelt Self-Govern-—
ment Act provided a referendum is held. Section 31 of the
Act states that Sechelt land is still Indian land under the
Indian Act but the band can enfranchise provincial laws if
they so wish.125 ynder Section 33 of the Sechelt Self-
Government Act the Minister of the D.I.A.N.D. with cabinet
permission may grant bloc funding for special
projects.126 Hence Sechelt now has more money and control
for development and public services. Section 3 of the Act
expressly states that it does not apply to other bands, or
comprehensive claims agreements.l27 Yet it 1is difficult
to say at this juncture, whether the Sechelt Act poses a

threat to Native rights or not.

The Sechelt band constitution (Sections 10-11) created by
the Sechelt Self-Government Act has more 1latitude than
Indian Act bands but is still a form of delegated federal

authority. One important power is the capacity to establish

125¢hid. p. 952
1261h54. p. 952.

127¢pi4a. p. s42.
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a membership code which means the band can define itself in
tribal terms.128 1n this fashion, key economic decisions
can remain in Native hands through the band council. It
also can be a tool to keep a large part (Sechelt’s band
lands) of the 1local economy under Native control. The
Sechelt band constitution deals with the following matters:
composition of band council, terms, tenure, electoral
franchise, financial measures and accountability, tribal
membership code, rules for referenda, rules, dispositions,
rights for lands, legislative powers of council as per
statute and other matters.l2? The result of this is
crucial. Since the Sechelt band is operating under dele-

gated federal authority, the laws it passes have the status

of federal lzaws.

The Sechelt Indian Government District Enabling Act of July

Zz3, 1987, 1is an important (B.C.) companicn piece to the
federal legislation. It is important because it recognizes
the Sechelt Indian Government District and clarifies the
province of B.C.’s powers in regard to the Sechelt band,

under the Constitution Act of 1867. These powers are

1281h5d4. p. 943 — 944.

129pid. p. 943 - 944.
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$.92(2) direct taxation; S.92(8) municipal institutions;

and S$.92(13) property and civil rights. The Enabling Act

also establishes an appointed advisory council &nd ensures
B.C.’s laws apply, through the advisory council and by the
fact that the Sechelt Indian Government District enacts

by—-laws under the authority of the Enabling Act. The

Enabling Act suspends direct B.C. property taxation, plus

it enables delegation of provincial responsibilities such
as taxation to the band. Finally it recognizes a federally
mandated Indian government as having jurisdiction over band
lands plus non-Native leaseholds and non—-Native people on a

reserve. 130

The Sechelt Act’s greatest break with tradition is the idea
that Natives will have some authority over non—-Natives and
their leaseholds. Previously it was the federal government
that had authority over ’'Indians and lands reserved for
Indians’, and the province would have the authority over

non-Natives and their leaseholds on Indian lands.131 rhis

13030hn . Taylor and Gary Paget, Federal/Provincial
Responsibility and the Sechelt, in David C. Hawkes (ed.)
Aboriginal Peoples and Government Responsibility. {(Ottawa:
Carleton University Press, 1989). p. 316.

131gobert Exell, B.C.Native Communities, in Menno Boldt
and Anthony J. Long (eds) Governments in Conflict. (Toronto:
University of Toronto Press, 1988). p. 101.
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addition of power to the Sechelt band is limited, however,
since the band council cannot expand its power or Jjuris-
diction over non—-Natives and their leaseholds beyond direct

taxation for the provision of municipal services.132

Sechelt and its band council operate at the discretion of
the Governor ir Council with regard to legislation involv-
ing public policy since only the federal statute delegates
law-making power. However, it may be argued that the
provincial government has substantially increased its
powers over Natives on Sechelt lands, at no cost to itself,
given that it now has a direct fiscal and political
relationship with Sechelt where before there was none. 133
In reality B.C. through its proxy, Sechelt, still has the
same administrative control over non-Natives and their
leaseholds on Sechelt band 1lands. The Sechelt 1Indian
Government District is not forced to follow the B.C.
Municipal Act, but can enact laws under the Enabling Act

that carry the force of the provincial statute in question,

as long as these laws are mandated to the band by both the

132Sechelt Indian Government District Enabling Act.
{Victoria: Government of British Columbhia, 1987) Sections 1 - 3.

133yenno Boldt and Anthony J. Long, (eds) Self-Government
in Governments in Conflict. (Toronto: University of Toronto
Press, 1988) p. 49.
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federal and provincial acts.134

It is of the greatest importance for the Sechelt 1Indian
band that the federal statute provides that the federal
cabinet cannot declare sections of the Sechelt act relating
to the District in force or transfer powers, duties or
functions of the band council to the district, unless the
B.C. 1legislature passes legislation to that effect.13%
What the federal government has done is to ask B.C.'s
permission to create the Sechelt Indian Government District
and give it municipal powers and jurisdiction. Under B.C.'s
tutelage non-Native leaseholds may be in a better position
now than when they existed at the discretion of the federal
government and the band council, because now they will
receive services in the event municipal taxes are imposed
by the Sechelt barnd, as well as enjoying equity through

long-term leaseholds.

So that the province of British Columbia may have a window

on the process of governance in the Sechelt Indian Govern-

134gochelt  Indian Band Self-Govermment Act Bill c-93.
(Ottawa: Statutes of Canada, Queens Printer, 1986). Sections
15,22. p. 947 — 948

1357hid. Sections 21-22. p. 947 - 948.
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ment District, non-Natives have been given representation

in the Sechelt government process. An advisory council is

created by the Sechelt Indian Government District Enabling
Act (Sections 2/2) and 1is appointed initially by the
provincial cabinet of British Columbia and is elected on
rules put forth by cabinet.136 Despite the fact that
Sechelt would seem to have more leeway from B.C. and the
Sunshine Regional District, the existence of the provin-
cially mandated advisory couacil (plus Section 4 of the
Enabling Act which states Sechelt will function and be
treated as any other B.C. municipality), plus the quid pro
quo financial arrangement between the province (Section 4)
and the band make it impossible for Sechelt to radically
alter the established political or economic structure of
the region.137 Sections 2 - 4 mentioned above will be
explained later in more detail below through a discussion

of the creation of the Sechelt Indian Government District.

The Sechelt Indian Government District Enabling Act has a

twenty year life span and will be repealed on June 30,

2006, unless a referendum of the band and B.C.’s provincial

136gechelt Indian Government District Enabling Act.

(Victoria: Government of B.C., 1987). Section 2. p. 2.

1371pid. Ssection 4. p. 4.
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cabinet renew it.138 The only new power Sechelt has is
the opportunity to negotiate a new Sechelt/B.C. fiscal

regime (Section 4 of the Enabling Act), not a new economic

structure. Sechelt 1is still operating under delegated
federal authority with B.C.’s consent through the Enabliing

Act. Sechelt is now party to B.C.’s lLand Title Amendment

Act of 1988 which provides for registration under the Land
Title Act of the title to Indian lands granted or held in
fee simple, thereby creating equity financing and borrowing

arrangements using land as security.

New, both Natives and non-Natives on Sechelt Lands may
borrow money against their leaseholds. This was impossible
before under the Indian Act. While increasing the value of
the land and stimulating the economy, this measure may
contribute to the eventual disappearance of Sechelt as a
distinctly Native community, culture and society, however
the band has emphasized only 1leased lands will be
registered in the provincial system, and they have argued
all Indian lands are subject to the Constitution of 1867.
With the establishment of B.C.’s Torrens’ Land Registration

system, Sechelt residents now gqualify for the British

1381pi4. Section 8. p. 8.
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Columbia Home Owner Grant,139 which will be discussed

later.

There are four linked government units administering the
Sechelt area, they are as follows:

(1) the Sechelt Indian Band Council;

(ii) the Sechelt Indian Government District Council;

(iii) the B.C. Advisory Council; and

(iv) the Sunshine Coast District Regional Board.

The first two are federally mandated instituticns, the last
two are provincially mandated institutions. These govern-—
mental units will be discussed later in more detail. It
seems there is a complex but workable division of powers

between the different levels of government.

The Sechelt band has ”“The capacity, rights, powers and
privileges of a natural person.”140 Hence, now Sechelt

can enter into contractual relationships between local

13950hn  P. Taylor and Gary Paget Federal/Provincial

AE.\A.\S; i lader anﬂ EN VN ﬂeﬂhg1b LY I'gan-: ~ 2r mwwly o o d\
o o Evu e o B B A G § AL e BB =~ ArdiiVr b & gy ok 48 = WV A N ] IIGWNRCO (e ’
Aboriginal Peoples and Government Responsibility. (Ottawa:

Carleton University Press, 1989). p. 320.

140gochelt Indian Band Self-Government _ Act, (Ottawa:
Statutes of Canada, Queens Printer, 1986), p. 943, Section Six.
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governments, businesses, non—-Natives or Natives. There are
only two inviolate band council rights, control of band
membership and the authority for the disposition of the

rights and interests in Sechelt lands.

Any jurisdictional conflict that now exists in the ambit of
powers between B.C. and the Sechelt band previously existed
between B.C. and the federal government; such as the appli-
cation of provincial 1laws which may have effected band
members in their capacity and status as Indians, (re: the
Indian Act).141 These conflicts were to be dealt with
under the enfranchisement clause of Section 88 of the
Indian Act which <closely resembles Section 37 of the
Sechelt Act.l%2 The real power of the Sechelt band
includes collecting property taxes and expropriating band
lands. To transfer any band powers to other bodies regquires
a band referendum plus enabling legislation from B.C. This

is to say that the Sechelt Self-Gevernment Act has given

the Sechelt 1Indian Band a measure of actual 1legislative
power to control their on-reserve economy and finances that

other Indian bands do not enjoy.

141ponna  Lee Hawley. The Annotated 1990 Indian Act.
(Toronto: Carswell, 1990). p. 93, Section 88.

142g.chelt  Indian  Band  Self-Government Act Bill  93.
(Ottawa: Statutes of Canada. Queens Print, 1986) p. 953. Section

37.
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CHAPTER FIVE

CONTEXT AND ANALYSIS OF THE

SECHELT SELF—GOVERNMENT AGREEMENT

PART TWO:

Administration and Governance

Sechelt’s new political structure is set out in the Sechelt

Indian Band Self-Government Act (Canada) and the Sechelt

Indian Government District Enabling Act (British Columbia).

As was mentioned previously, this structure is made up of
four separate units. The twc federally created units, the
Sechelt Indian Band Council and the Sechelt Indian Govern-—
ment District Council, are paramount. The Band Council has
a broad range of legislative powers but 1is mandated to
transfer certain powers to the District Council.l43 Thus,
there is a workable division of powers between band and

local government.

The Sechelt Indian Band Council under the Sechelt

143Sechelt Indian Band Self-Goverament Act Bill

Cc-93.

(Ottawa: Statutes of Canada. Queens Printer, 1986). p. 943 -

948, Sections 6,14-22.
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Self-government Act replaces the old@ 1Irndian Act band, as
previously mentioned. This new entity is a corporate one,
with all the rights and powers of a natural person.144
The Band Council exercises the following powers: residence
permits, zoning, expropriation, construction, public works,
municipal taxation, property management, education, welfare
services, health, natural resource management, fish and
wildlife, testate or intestate band members’ property,
alcoholic beverage regulation by-law enforcement, band
elections, band finances and good government.145 Since it
seems there 1is a mixture of federal, provincial and
municipal powers, provincial powers would also seem
impinged upon in the matters of health, education, and
welfare. However, the Indian Act already deals with this
conflict under Section 92(24) of the Constitution Act (or
British North America Act) of 1867.146 as mentioned previ-
ously, the Governor in Council may transfer powers from the

Band Council to the District Council.l47 The two powers

144Sechelt Indian Band Self-Government Act Bill

c=93.

(Ottawa: Statutes of Canada, OQueens Printer, 1986). p.
Section 6.

1451pia. p. 945, Section 14.
146constitution of Canada (B.N.A. Act 1867).

1470p. cit. p. 947. Section 21(2).
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that remain inviolate are important, the band membership
codes based on Sechelt First Nation heritage and disposi-
tion of Sechelt lands. Hence, self-government is protected
as only the Sechelts themselves can determine who is a
legitimate member of their society and, hence, who will be
allowed political franchise and the benefits of band member-
ship. The transfer of other powers mentioned is subject to

band referendum and B.C. passing relevant legislation.

With the proclamation of the Sechelt Indian Government

District Enabling Act (B.C.) on July 23, 1987, a referendum

was passed by the band, transferring certain powers to the
Sechelt Indian Government District. The powers transferred
were as follows: general government, zoning and land use,
regulation of building, tax assessment of real property
(and taxation of same), regulation of animals, roads, regu-

lation of business and the imposition of fines for by-law

intervention.148

An important feature of note contained in Section 14(3) of

the Sechelt Indian Band Self-Goverrment Act provides for

14835hn P. Taylor and GQGary Paget Federal /Provincial
Responsibility and the Sechelt, in David C. Hawkes. (ed).
Aboriginal Peoples and Government Responsibility. (Ottawa:
Carleton University, 1989) p. 324.
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the adoption of any B.C. provincial statute that the
District council may require to fulfili its mandate. 149
Thus, uniform provincial standards and services will be
maintained where otherwise non-Natives or Natives might set
up businesses and attempt to escape provincial regulations.
Also, B.C. will have one 1less worry as the Sechelt Indian

Government District will maintain the same services as

other B.C. municipalities in the region.

In Section 2(2) of the Sechelt Indian Government District

Enabling Act, the provision 1is made for the Provincial

Cabinet to establish an Advisory Council to represent all

residents of the Sechelt Indian Government District.lso

This Council is not covered in the Sechelt Indian Band

Self-Government Act as it is an attempt by B.C. to give a
form of franchise to non-Native residents of the Sechelt
Indian Government District who are prevented from either
holding office or voting for office in the Band Council or

District Council.l51 The Advisory Council has no

1495echelt Indian Band Self-Government Act Bill ¢-93.

(Ottawa: Statutes of Canada. OQueens Printer, 1986). p. 946.
Section 14(3).

150g5echelt Indian Government District Enabling Act.
(Victoria: Government of 3.C., 1987). Section 2(2). p. 2.

1511pja. P- 2, Section 2(2).
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legislative powers and may only petition the District
council on the following subjects; planning for programs,
costing programs, recommending programs, and petitioning

for services or programs to be created.

The last governmental unit in the region is the Sunshine
Coast Regional District. The Regional District is an
upper—~tier 1local government providing region-wide public
services to both municipal and rural affiliates, as well as
local services to rural communities in the region.152 The
Sechelt Indian Band Council requested that the Sechelt
Indian Government District become a member of the Sunshine

Coast Regional District.

On June 16, 1988, B.C. used the authority available to the

province under the provisions of the Sechelt Gov:rnment

District Enabling Act and made the Indian Government

District a member of the Sunshine Regional District. Hence,
when the Sechelt Indian Government District adopted this
new statute of B.C. into its constitution, the Sechelt

Indian Band may participate in the governance of the region

15250hn  P. Taylor and Gary Paget, Federal/Provincial

Responsibility and the Sechelt, in David C. Hawkes, (ed).
(Ottawa: Carleton University Press, 1989). p. 32.
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without fear of prejudicing its Aboriginal rights. Despite
the fact that non—Native residents of Sechelt band lands
appear to be politically disenfranchised with regard to the
process of governance in the region, the Sechelt band is
fully integrated politically and economically in the Sun-
shine Coast Regional District and, hence, unlikely to abuse

the rights of non-Native residents.

The Sechelt Indian Government District Council is exactly
similar to a typical B.C. municipal council in theory and
practice except non-Natives are exempt from service. The
council applies B.C. standards and practices the same as
any other municipal council. Actually this rationalizes
problems present previously under the Indian Act where
reserve land was often a provisional law-free municipal

haven for non-Natives and non-Native corporations.

The Advisory Council is listed under Section 2(2) of the
Sechelt 1Indian Government District Enabling Act. This
advisory council is provincial creature which is not recog-
nized in the federal statute. The Council is B.C.'’'s
guarantee to non-Natives on the reserve that their concerns
will be dealt with. There is to be an initial board of four
persons resulting from ward elections by Native and

non—-Native electors on Sechelt. This body has no legis-
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lative powers and car make recommendations only on the
following: planning of services; costs of services; service

programs and petitions for services to district council.

There has been both a policy succession and a historical
dimension with regard to self-government and the Native
land claims process. The first treaties could be charac-
terized as military pacts for reasons of strateqy and
warfare. In the early 1800s they reflected a containment
strateqgy involving reserves and the maintenance of a tradi-
tional life style.153 In the late 1800s the treaties were
quasi-assimilationist in nature involving the attempted
institutionalization of agriculture pursuits on reserves up
till the 1950s.15% The modern treaties beginning with the
James Bay and Nerthern OQuebec Agreement of 1975 and the
Sechelt Act of 1986 reflect a legislated form of delegated
authority and mutual coexistence, along with a resource
oriented, semi—autonomous traditional development orienta-

tion.155 In other words if Natives wish to maintain a

153Sally Weaver, ”A New Paradigm in Canadian Indian Policy
for the 1990s. Canadian Ethnic Studies, 22, No. 3. (1990): 8-18.

1541p3i4. p. 818.

155N0orman K. Zlotkin. “Post—Confederation Treaties”. in
Aboriginal Peoples and the Law. ed: Bradford Morse. (Ottawa:
Carleton University Press, 1985). p. 333 - 358.
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semblance cf their traditional life style they must trade

resources for autonomy to get a modern treaty.

In terms of what was negotiated between the province, the

federal government and the Sechelt band:

The Sechelt 1Indian Band Self-Government Act of

1986 indicates no B.C. interest in surrendering

any powers. Any title transferred to the band is

subject to the Mineral Resource Transfer Agreement

of 1943 and reservations of 1929. The 1943 agree-

ment applies on Sechelt. The Act thereby provides

for continued constitutional entrenchment of the

power of the province and of the ﬁ%&? of the

Indian agent in managing reserve lands.
With the Sechelt Act of 1986, B.C. does not have to worry
about the Sechelt Band Council attempting to gain control
of sub-surface resource extraction as, technically, the

1943 Agreement precludes this.

The Sechelt Indian Band Self-Government Act was given royal
assent on June 17, 1986, and the goal of the Act was stated
to be: ”... an attempt to enable the Sechelt band to

establish and maintain self-government and obtain control

156Richard H. Bartlett. Indian Reserves _and Aboriginal
Lands in Canada. (Saskatoon: University of Saskatchewan, 1990).
p. 162 - 165, and Chapter 8.
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over administration and resources.”137 Although the Act
seems to be based on demands articulated by the HNatives of
Sechelt, the Act stems truly from Bill C-52 the Indian
Self-Government Act and the <Cree-Naskapi of Quebec
Act.198 oShe former gives the enabling legislation, the

latter, the ambit of powers.159

Sechelt is actually a weaker form of self-government than
the Cree—Naskapi Act in the cpinion of Richard Bartlett in

Indian Reserves (1990):

The jurisdiction of the federal and provincial
government is continued. The Indian Act, the
Indian 0il and Gas Act and all federal laws of
general application are applicable to band members

except as is inconsistent with the Act ... the
same provisi%as for provincial 1laws of general
application.

Section 38 of the Sechelt Act like Section 88 ¢f the Indian

157Sechelt Indian Band Self-Government Act, Bill ¢€-93.

(Ottawa: Statutes of Canada, Queens Printer, 1986). p. 941.

in

158Menno Boldt and Anthony J. Long. Governments
Conflict. (Toronto: University of Toronto Press, 1988) p. 48.

1591pid. p. 49.

160gichard H. Bartlett, Indian Reserves and Aboriginal

Lands in Canada, (Saskatoon: University of Saskatoon, 1990), p.

143.
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Act recognizes and extends provincial administration to

It is important to consider that neither Bill C 52 the

Indian Self-Government Bill of 1984 which died in Parlia-

ment, nor the Cree—Naskapi Act of 1984, pretend to mandate

the application and extension of provincial jurisdiction
over Native lands. Because both federal and provincial laws
apply on Sechelt, the Natives have received merely a more

autonomous form of band council. For instance:

The Act affirms provincial interest and powers
with respect to the 1lands and resources of
Sechelt. It states the band title to land and its
powers regarding resources are subject to B.C.'
interest in reserve minerals and the provinces
powers of management as affirmed by the B.C.
Ind1a¥c Reserves Mineral Resources Act of
1943.

What the Sechelt Indian Self-Government Act does as well,

is to preserve the B.C. conveyances of 1929 regarding water
rights, construction materials, highways and expropriation.
The Sechelt Act does not require that the province

surrender these powers.

The Sechelt Indian Self-Government Act provides for the

161rpia, p. 144.
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transfer to the band of title in fee simple to the Sechelt
lands subject to the provincial interest. The lands do
remain ’‘'lands reserved for Indians’ as per Section 91(2¢)
of the Constitution Act 1867. In order to facilitate the
registration of the title under the provincial land titles
system many of the structures of the Indian Act can no
longer apply. Provisions of the Act relating to management,
possession, inalienability, surrender and exemption from

seizure are all declared inapplicable.162

Subject to existing interests the Sechelt band may dispose
of lands, rights or interests in land, in accordance with
the rules and procedures found in the Sechelt band constitu-
tion. This prccess must, however, be approved by the
Governor in Council. The band has obtained the power over
the day-to—day administration of its land, subject to the

powers held by B.C.

As the Sechelt Indian Self-Government Act states:

The governor in council has approved the inclusion
in the Sechelt constitution of the power to: make
by-laws, access; residence; zoning; land |use

162'.|:he Sechelt Indian Self-Government Act Bill

c-93.

(Ottawa: Statutes of Canada, Queens Printer, 1986). p. 945

950, Sections 14,23-24.
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planning; expropriation for community purposes;
use and construction of buildings and roads; pro-
tection and management of fur bearing animals;
fish and game on Sechelt lands; taxation for local
purposes of interest in Sechelt lands and of occu-
pants and tenants of Sechelt lands; administration
and management of property belonging to the band,
the preservation and management of natural
resources on Sechelt lands and matters related to
the gocd govefg?ent of the band, its members or
Sechelt lands.

This long list of powers appears to be both substantial and
extensive but is in fact quite cosmetic when one examines
the federal and provincial resource legislation included in

the Sechelt Act. The Sechelt Act is quite similar to the

1984 Cree—Naskapi Act of the James Bay and Northern OQOuebec

Agreement as it is local and municipal in nature and leaves
Sechelt utterly within the confines of the B.C. resource
management structure. Sections 37, 39, 40 and 41 of the

Sechelt Indian Self—Government Act force Sechelt to adhere

strictly to the federal/provincial Mineral Resources

Transfer Act of 1943, which states half of any royalties
accruing from mineral exploration accrue to the province,
the other half to D.I.A.N.D, in trust, for the band in

question.

163gechelt Indian Band Self-Government Act, (Ottawa:
Statutes of Canada, Queens Printer, 1986), p. 943, Section Six.
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The powers respecting the management of natural resources,
expropriation, taxation and good government were not

conferrable under the Indian Act. The power with respect to

natural resources is a sham because of the ambit of

provincial powers and interest,164 The power to make laws

for good government 1is restricted by both the Canadian (as
per any municipality) and Sechelt constitutions. The
Sechelt band is quite restricted in this capacity. The
power to levy local property taxes is important, however it
is much like the power conferred on the Cree and Naskapi
bands. There 1is one important difference between the
Sechelt Act and the Cree/Naskapi Act. The Cree and Naskapi
bands must have the approval of their band regulations by
the Governor in Council, not Sechelt which has the feder-
ally delegated authority to pass by-laws on the subjects
mandated by both federal and provincial acts. For Sechelt,
however, the approval to levy property taxes must be given
by the Governor in Council upon consideration of the band

censtitution.

According to Bartlett:

164Richard H. Bartlett. Indian Reserves and Aboriginal
Lands in Canada. (Saskatoon: University of Saskatchewan, 1990).
p. 146.
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Approval of the Governor in Council was condi-
tional on the province withdrawing suspending
taxation of non—Indian tenants and leaseholds. ©On
Sechelt lands B.C. will suspend the taxation of
tenants where Sechelt will provide municipal
services. Since there are 350 non—-Indian lease-
holds the band may now tax property only. The
Sechelt cgggtitution expressly prohibits income

style tax.

B.C. utterly rejected giving Sechelt any taxing power
beyond property taxation and only really acknowledges

Sechelt as municipality for financial and infrastructural

reasons.

Bill C-52, the Indian Self-Government Bill of 1984 would

have given all Native bands more powers vis a vis the envi-
ronment, property rights and taxation than the Sechelt Act,
but through ministerial approval. Such powers would again
have been subject to the agreement and disallowance of the
Governor in Council (Canada).166 For the Sechelt Act the
Governor in Council has no power of disallowance. Nor can

the constitution of Sechelt be revoked, but the Province of

-y As wm am

i
Lands in Canada, (Saskatoon: University of Saskatoon, 1990), p.
146.

165315haré H, Bartlett Indian Reserves and Abor
a

166Menno Boldt and Anthony J. Long in Governments 1In
Conflict. (Toronto: University of Toronto Press, 1988). p. 47.
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B.C. has the right to renegotiate the Sechelt Indian

Self-Government District Enabling Act on June 20,
2006.167 sechelt does not have extensive powers and what

is important is the lack of federal superintendence.

Once the Governor in Council (Canada) has approved the
constitution Sechelt is free to begin passing by-laws. 1In
regard to this, Bartlett has suggested that, ”“The ambit of
powers which could by conferred under the Sechelt Act

is not unimportant yet the affirmation of provincial power
over the lands and resources plus the limited ambit of the
power to tax suggests self-management (limited) rather that
self—government.”l68 In the end of things all modern
treaties suggest the trade of resources for autonomy. The
policy network regarding resource extraction is restricted
in B.C. by strong linkages with external actors (trans-—
national interests) which often influence the way policy

planners perceive their own society.l69 It could be

167the Sechelt Indian Government District Enabling Act.
(Victoria: Government of British Columbia, 1987). p. 1, Section
1.

168Rjchard H. Bartlett. Indian Reserves and Aboriginal
Lands in Canada. (Saskatoon: University of Saskatchewan, 1990).
p. 147.

169Jeremy Wilson, Wildermess Politics in B.C. in W.D.
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argued that the B.C. government would be quite willing to
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gn other self-government agreements akin to Sechalt as

the Sechelt Self—-Government Agreement has reinforced

provincial control over resources rather than challenged
it. The Sechelts got a measure of autonomy regarding local
govern— ment in return for enshrining the 1943 Mineral

Resources Transfer Act in the Sechelt Self-Government

Agreement.

Section 88 cf the Indian Act, the Indian Forestry Regula-

tions, the Indian Mining Regulations and the Indian ©il and

Gas Regqulations all enfranchise provincial laws.170 rthe

Sechelt Indian_ Band Self-Government Act contains a provi-

sion which is identical to Section 88 of the Indian Act

(Section 24).171 In the past federal and provincial agree-
ments constitutionally entrenched federal and provincial
power on Indian reserves. The province of B.C. used its

jurisdiction over public lands to exercise control over

Coleman and Grace Skogstad eds. Policy Communities and Public
Policy in Canada. (Mississauga: Copp Clark Pitman Ltd., 1990).

p.141-169.

17°Op. Cit. Chapter 8.

171ppe Sechelt Indian Band Self-Government Act Bill C-93.
(Ottawa: Statutes of Canada, OQueens Printer, 1986). p. 949,
Section 24.
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Indian reserves. B.C. provides the strongest case, whereby
provincial administration of mineral resources was
entrenched, revenue from mineral development on reserves
went to B.C. and many other provincial laws were

enfranchised by Section 88.

The Sechelt Indian Band Self-Government Act gives the
Sechelt band the right to manage and dispose of band lands
as they see fit. This is quite similar to the James Bay and
Northern Quebec Agreement, it seems both provincial govern-
ments (B.C. and Quebec) may have been concerned with
resource extraction on band lands. These powers are regu-
lated by the application of federal and provincial laws
concerning taxation, access, mineral development and the
environment, among others. The Sechelt Act does suggest the
concept of a homeland for Sechelt in principal but not in
practice. The pattern of modern treaties from the James Bay
and Northern Quebec Agreement to the Sechelt Act suggests
that seif-government agreements in practice will reflect
limited autonomy and community government based on accepted

forms of municipal arrangements.172

172yenno Boldt and Anthony J. Long ir Governments

in

Conflict. (Toronto: University of Toronto Press, 1988). p. 49.
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Native people in B.C. and throughout Canada have argued
that what the federal and provincial governments have done
is to normalize Sechelt within the B.C. municipal govern-—
mert structure as a junior form of government.173 What
most Native leaders claim to be seeking however is a third
level of government with an independent jurisdictional
base.l74 what the federal government and British Columbia
have demonstrated however is that a concrete form of Native
self-government can be achieved without constitutional
entrenchment and in BE.C.’s case without the province having

to negotiate comprehensive land claims agreements.

Bill C-93, the Sechelt Act is not supposed to have any
bearing on the comprehensive claim filed by the Sechelt
band. What Bill C-93 does, however, as a practical reality,
is to separate the process through which claims may be
resolved from self-government negotiations. As Boldt and
Long argue, the Sechelt seli-government process of 1986
represents: ”“... a strategy which to a significant degree

detaches 1land and treaty matters from self-government

i’7";Sau.'l. Terry. Our Land is Our Future. (Vancouver:
of B.C. Indian Chiefs, 1990). p. 1- 3.

Union

174pouble Speak of the 90s. Position Paper. (Ottawa:

Assembly of First Nations. August, 1990). p. 1 - 30.
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issues.”173 Thus the Sechelt agreement has been a win/win
situation for the federal government and the province of
B.C. Sechelt 1is now a federal municipality withiﬁ the
normal framework of the Canadian government structure,
while at the same time other bands know they can get the
benefits of self-government without the costs and delay

associated with comprehensive claims settlements.

To fully understand the implications of the Sechelt Self-

Government Model, it is necessary to examine the financial

and service structure provisions of the Sechelt Indian

Government District. This will be done through an examina-

tion of four separate concerns which are:

(1) federal fiscal relationmns:

(ii) provincial fiscal relations;

(iii) the Sechelt 1Indian Government District Service
Structure;

(iv) Sechelt lands.

Generally, the financial relationship between an 1Indian
band and the federal government is run on the basis of

grants or direct funding for projects administered through

175yenno Boldt and Anthony, J. Long (eds). Governments in
Conflict, (Toronto: University of Toronto Press, 1988), p. 42.
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D.I.A.N.D. This has been said to have created an efficient
state of financial accountability in D.I.A.N.D., but little
flexibility.176 Hence, 1if Sechelt self-government was to
operate free from D.I.A.N.D. supervision and be accountable
to band members, different funding arrangements were
needed. Some Indian bands, including Sechelt, have experi-
mented with Alternative Funding Arrangements (A.F.A.s). An
A.F.A. allocates federal monies to set a range of expendi-
tures over five years with the provision that monies can be
used on other services if required.177 Funding for the
Sechelt band is somewhat more flexible even than standard
A.F.A.'s. Section 33 of the Sechelt 1Indian Band Self~-

Government Act provides for an open-ended style of

A.F.A.178 1t is structured along the following lines.

In 1986 a special five-year agreement was negotiated with
D.I.A.N.D. The payments started at $2.3 million dollars a

year, and for the fiscal year of 1992 start at $2.5 million

17650hn P. Taylor and Gary Paget, Federal/Provincial
Resyonsibility and the Sechelt, in David €. Hawkes (ed).

Aboriginal Pecples and Government Responsibility. (Ottawa:

Carleton University Press, 1989) p. 329.
1771hid. p. 329.

1781hida. p. 329.
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dollars annually.179

This funding covers six types of
expenditure: administration, public infrastructure,
welfare, health, education, and economic development.
Health, education, and welfare must be maintained at
minimum levels. In the other categories the Sechelt Band
may budget to meet current or projected needs. It would
seem that the Sechelt style A.F.A. is only slightly more
flexible than an A.F.A. for any other Indian band. In fact,
it seems to be a way for D.I.A.N.D. to provide for the

welfare cof band members, should the Sechelt Self-Government

fail.

To make local self-government viable for the Sechelt Indian
Self-Government District, the band and the province of B.C.
had to agree to a very clear set of fiscal relations. B.C.

agreed to rescind its rural service levy (the Taxation

[rural areas]) Act) on ¢°' non-Native tenants on Sechelt
lands. This provision is contained in Section 4 of the

Sechelt Indian Government District Enabling Act.180

Further, and most important, the province of British

179Degart@eat of Indian Affairs and Northern Development
Annual Report. (Ottawa: Minister of Supply and Services, 1991).
p. 66.

180rhe sechelt Indian Government District Enabling Act.
(Victoria: Government of B.C., 1987). p. 4, Section 14.
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Columbia agreed to act with Sechelt in the same fashion as
any other B. C. municipality. Hence, Sechelt became
eliagible for grants from the Provincial Revenue Sharing
Program and the Provincial-Municipal Partnership
Program.181 Hence, given these two provisions, Sechelt
may tax all its tenants to recover the costs of public
services, yet at the same time provide better and more
expanded services than would have previously been possible

when D.I.A.N.D. and British Columbia solely occupied the

fiscal field.

Sechelt, for its part has undertaken to apply all normal
and regional property and service taxes that are usually
levied in B.C. municipalities. Hence, both Native and
non~-Native alike pay taxes such as residential school tax,
the regional district tax, the regional hospital tax, and
the B.C. Assessment Authority 1levy. Previous to this,
non—-Natives would have paid these taxes and might not have
received the service, while Natives would have paid no tax
and received no services. Sechelt, therefore, is unlike any

other Indian band in its relationship with B.C.

181John P. Taylor and Gary |©Paget, Federal /Provincial
Responsibility and the Sechelt, in David C. Hawkes (eds).
Aboriginal Peoples and Government Responsibility. (Ottawa:
Carleton University Press, 1989), p. 331.
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One of the most important realities governing the public
service structure of the Sechelt Indian Government District

stems from the Sechelt Indian Band Self-Government Act

which has made the band and District Council <orporate
entities at law. Hence, with their new status, Sechelt
government units can make contracts with other local govern-—
ment entities for public services.182 The Sechelt Indian
Government District currently provides for general govern-
ment services, roads, municipal planning, sewerage,
recreational facilities and economic development. Other
services such as sewage treatment, water supplies, and fire
fighting are provided by the Sunshine Coast Regional
pDistrict.183 Hence it seems the main theme promoted by
both federal and provincial 1legislation governing Sechelt
is integration for the provision of services. The best
example of this is in the field of education where the
Sechelt Indian Government Listrict 1levies both the B.C.,

non-residentiail school tax and the school district

182phe  Sechelt Self-Government Act Bill C-93. (Ottawa:
Statutes of Canada, Queens Printer, 1986). p. 943, 947, s. 6,
18.

183350hn . Taylor and Gary Paget, Federal/Provincial
Responsibility and the Sechelt, in David C. Hawkes (ed.)
Aboriginal Peoples and Government Responsibility. (Ottawa:
Carleton University Press, 1989), p. 332.
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residential tax remitting the former to B.C. and the latter
to the Sunshine Coast Regional School Board. The Sechelt
Indian School District is treated like any other, receiving
operating grants from B.C. Both non-Natives and Natives
resident on Sechelt lands pay these taxes and are then

allowed to vote in district school board elections, some-

thing that was impossible in the past.

With regard to the Sechelt band lands, the band holds title

to its lands in fee simple, through the Sechelt Indian Band

Sel f-Government Act.l84 The Band Council does not issue

certificates of possession for band lands tc band members
as many other reserves do, the intention being that any
economic development arising from land leasing will accrue
communally rather than individually. Under the Sechelt

Indian Band Self-Government Act, the band constitution

entitles the band to hold a referendum on the sale of land,
the caveat being a seventy-five percent majority is

necessary.185

Land development is on a leasehold basis with the average

1847he Sechelt Indian Band Self-Government Act. {(Ottawa:
Statutes of Canada, Queens Printer, 1986.) p. 948-50, S. 23-27.

1851bid, p. 943, s. 10 and p. 948-50, s. 23-27.
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term being ninety-nine years. So, in essence, the land is
inalienable for all practical purposes while still being
able to generate both revenue and equity.186 This was,
perhaps, the cornerstone of the band’'s economic policy with
regard to self-government. Since land is Sechelt'’s prime
money—earning resource, true self-government could only
work and be economically viable if this resource is
controlled by the band. It is also unlikely that any future
band c¢ouncil would be able to sell off the Sechelt 1land

base without majority approval.

There are many implications of the Sechelt model. The
Sechelt band has a certain autonomy of action from the
federal government vis a vis the Sechelt land base. It has
the delegated power (federal) to govern what appears to be
a traditional or ethnically-based government, but what in
reality is public municipal government.187 Non-Natives
are represented through an advisory council. Sechelt is not

a third level of government in the sovereign sense but more

18630hn p. Taylor and Gary Paget in David C. Hawkes (ed)
Aboriginal Peoples and Government Responsibility. (Ottawa:

W A A T o bl N =X 2] o g T -

Carleton University Press, 1989). p. 336.

187prank Cassidy and Robert L. Bish. Indian Government,

Its Meaning and Practice. (Lantzville: Oolichan Books, 1989.) P.
143.
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or less a federal municipal district, meaning local govern-—
ment stems from delegated federal authority and federal
legislation. Sechelt is completely integrated into the
local municipal/provincial political and economic structure

of British Coiumbia.

Sechelt may benefit from the comprehensive rclaims process
and the constitutional entrenchment of Aboriginal right. In
theory the Sechelt Act does not affect any of this, however
in reality Aboriginal inherent jurisdiction may have been
diminished.l88 For the Government of Canada, the Sechelt
Indian Band Self-Government Act can be seen as an outgrowth
of the Cree-Naskapi settlement of 1975 and the Inuvialuit
Claim settlement of 1984. The federal government has proven
that self government can be decoupled from the compre-
hensive claims process while reassuring business and the
provinces that self-government need not <change the
political and economic realities of B.C.189 Meanwhile the

federal government has lost neither jurisdiction nor

control and they will not spend any more money on Sechelt

188yenno Boldt and Anthony J. Long in Governments in
Conflict. (Toronto: University of Toronto Press, 1988) p. 49.

189geith Penner “Their Own Place” in Menno Boldt and
Anthony J. Long. Governments in Conflict. (Toronto: University
of Toronto Press, 1988.) p. 36.
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than they were previously when they were reimbursing B.C.
for various municipal services. If anythin B.C. has
increased input and control on Sechelt lands at the expense
of the Natives rather than the province. This is the case
for example in regard to education and health whereby
Sechelt is taxing for these purposes and remitting monies

to the ralevant governmental authority.

Sechelt as a self-government agreement can also be seen as
a process open to other bands with the federal government
as a broker. The province of B.C. might have viewed this
agreement as the way of the future to solving the
self-government /comprehensive claims, Aboriginal rights
policy problem linkages. This notion will be explored

further in the next chapter.

Sechelt was integrated with a certain amount of autonomy at
no cost or change to the political and economic hierarchy
of B.C. Basically the federal government and B.C. have come
to tolerate each others occupation of the legislative field
since the federal government has delegated authority while
Sechelt can’t do certain things without B.C.’s compliance
and furiding. B.C. does not get full control but what it has
is practical control through various municipal arrange-

ments.
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Although B.C. has a perceived loss of jurisdiction over
non—-Native leaseholds, it gained a fuller control of the
field through municipal arrangements (tax and fiscal
programs). B.C. got a win/win agreement between it and the
federal government. Local governments are very happy as
they can rationalize service delivery in the Sunshine Coast
Regional District. Other Indian bands in B.C., however, are
critical of municipal arrangements and do not want self-
government through legislation. What they would prefer is
constitutional entrenchment of inherent jurisdiction.190
B.C. bands claim Sechelt undermines tribal governments and
newly adopted municipal/provincial laws change the

relationship with the Federal Crown. 191

Sechelt can be viewed as a federal creature yet in
practical terms it is B.C. holding the leash. The Sechelt
Act represents an evolution in policy that both the federal
and provincial governments wish to make. It is a real

practical form of autonomous ethnically-based First Nation

190Saul Terry, Our Land Is Our Future. Vancouver: Union of
B.C. Indian Chiefs, 1991.) p. 1-15,

191poubie Speak of the 90’s. Position Paper. (Ottawa:
Assembly of First Nations, August, 1990.) p. 1-35.
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self-government that in no way affects the administrative
political or economic structure of resource extraction in
the province. This modern treaty is the most innocuous form
of coexistence yet legislated and represents complete in-
tegration economically and politically for Natives and
non—-Natives, except the reserve is still almost inalien-—
able. Despite its measure of autonomy Sechelt is not a
third level of government. Rather, it seems to be a federal
municipality (since it has delegated federal authority)
with a normal municipal relationship with B.C., except that
it has the right in matters involving land to disen-

franchise non—Natives.

So far, this work has advanced the notion that the Sechelt
Indian Government District is an anomaly that was created
by a fortuitous set of circumstances and individuals that,
for diverse reasons, came together to negotiate its cre-
ation. In other words, a ’'policy window’ opened up and
certain key individuals took advantage of this.192
Sechelt represents an anomaly for two reasons. First,

because the Sechelt Indian Government District Enabling Act

19250hn  W. Kingdon, Agendas, Alternatives, and Public
Policies. (Boston: Little, Brown & Co., 1984) Chapter 8, p.
212-213. o
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represents the only piece of legislation involving Native
pecple the government of B.C. has ever passed from the 1871
Act of Union with Canada to the present day. Second, it has
proven difficult for scholars to decide if Sechelt
represents true First Nation-based self-government, in fact
a third order self—government,193 or whether Sechelt is
actually a federal municipality whose powers are brokered

by the province of British Columbia.1l94

It is necessary at this juncture to introduce interview
material gained from some of the participants in the
Sechelt process in order to decide whether Sechelt is truly

an anomaly resulting from a policy window opering, then

closing.

19350hn  P. Taylor and Gary Paget, Federal/Provincial
Responsibility and the Sechelt, in David C. Hawkes (ed)
Aboriginal Peoples and Government Responsibility. (Ottawa:
Carleton University Press, 1989), p. 341.

194Menno  Boldt and Anthony J. Long. Government In
Conflict. (Toronto: University of Toronto Press, 1988.) p. 49.
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CHAPTER SIX

THE PARTICIPANTS' PERSPECTIVES

ON THE

SECHELT SELF—GOVERNMENT NEGOTIATIONS

This chapter will present interview material gained through
the research of this work from June of 1992 to June of
1993. While it was possible to interview only five of the
participants actually at the table, the other interviews
represent individuals who were either actively involved in
the Sechelt Self-Government process or who had a direct
interest in the movement for self-government in B.C. The
five 1individuals directly involved in the negotiations
include from the federal side Mike Sakamoto one of the
Department of 1Indian Affairs and Northern Development
(D.I.A.N.D’'s) principal negotiators on Sechelt, and Fred
Walchli rsgional head of D.I.A.N.D. and head of the federal

governments Sechelt Self-Government Steering Committee.

From the Sechelt side, with the kind cooperation of the

band and the individuals involved, the three principal
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Allen, the bands’ legal counsel; and Gordon Anderscn, the
band’s financial advisor.

This chapter will present the interviews in the following
fashion. Firstly interviews will be presented in the order
of which they occurred: that 1is, all the federal
(D.I.A.N.D.) personnel will be dealt with first; Sechelt
band members and members of Native associations will
follow; and individuals from the province of B.C.'s
Ministry of Aboriginal Affairs will be dealt with the last.
This is a valid way of proceeding as in each interview it
was possible to build incrementally on the knowledge gained
in the others. This order of interviews also reflects the
order of negotiations which were trilateral and ad hoc with
the federal government negotiating first with Sechelt and
then Sechelt negotiating directly with the province, and
lastly Sechelt negotiating with the Sunshine Coast Regional
District. Hence, the order of interviews reflects how the
notion of Sechelt Self-Government might have evolved over
the course of the negotiations and how a ’policy window’
might have opened.195 A complete list of interviewees 1is

contained in Chapter One, pages seven to twelve of this

19550hn W. Kingdon, Agendas, Alternatives and Public Policies.
(Boston: Little, Brown and Co., 1984). Chapter 8, p.212-213.
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work.

This interview material gained from first and second hand
sources will establish whether or not Sechelt is the result
of a '‘policy window’ that occurred in the bureaucratic
processes surrounding the Self-Government issue in
D.I.A.N.D. To explore these issues and to generate some
discussion around the possible hidden agenda (on the part
of federal and provincial governments) concerning the
Self-Government process in the 1980s, eight basic questions
were asked of each of the interviewees. These questions

were as follows:

(1) During the course of negotiations was there a great
difference between what the people of Sechelt wanted
and what the federal/provincial governments offered?

(ii) Why did the federal government go ahead with the
Sechelt Agreement while other bands have made little
progress?

(iii) Was a twin track policy in effect to separate land
claims from Self-Government, while showing bands
there was something to be gained by signing?

(iv) Did resources issues play any part in the negotia-
tions and did the federal/provincial governments
insist on keeping in its entirety the 1943 Mineral
Resources Transfer Act with regard to Native communi-
ties as a condition for signing the Agreement, since
it is mentioned twice?

(v) Was the Sechelt Agreement ever considered framework
legislation by either the federal or provincial
goverament?

(vi) Was Sechelt a watershed for the land claims/Self-
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(vii)

(viii)

Government process, a one—time deal or is the notion
of federal municipalities still a preferred option?

To your knowledge were/are the Sechelt’s satisfied
generally with the Agreement?

Does the Agreement accurately reflect what the
federal/provincial governments wanted at the time?
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CHAPTER SIX

THE PARTICIPANTS’'’ PERSPECTIVES

ON THE

SECHELT SELF~—-GOVERNMENT NEGOTIATIONS

PLRT ONE: Federal Interviews

Eileen Overend, the regional coordinator for B.C. compre-
hensive claims, was interviewed twice. Overend hinted that
during the eighties there had been a certain amount of
internal dissent in D.I.A.N.D. in Ottawa and in the B.C.
regional office as well regarding the direction in which
the Ministry should have been moving on claims policy in
P.C. She did not elaborate further, but stated categori-
cally that there never had been any twin-tracks policy on
the part of the federal government to decouple land claims
from self-government issues or to offer one for the other.
She declined to comment on the Sechelt negotiations them-
selves. Audrey Stewart the regional director of compre-
hensive claims in B.C. declined to comment on most of the
questions asked feeling it was more the place of
individuals such as Mike Feury, Mike Sakamoto and Fred
Walchli to provide their input. Stewart too, however, was

firm in denying the federal government ever had a
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twin-track strategy regarding claims and self-government.

John Leslie, National Director for Treaty Claims and
Historical Research, also felt there never had been a
twin-track policy on the 1land claims/self-government
issues. Leslie argued it had always been the reticence of
B.C.'s successive Social Credit governments that created
the enormous obstacles around the self-government process
in B.C. He pointed out that D.I.A.N.D. had always hoped
that comprehensive claims would be settled first, and then
the self-government issue would take care of itself. Leslie
did not comment directly on Sechelt, but did hint that
D.I.A.N.D., under John Munro of the Liberals and David
Crombie of the Conservatives, did experience great internal
dissent both regionally and in Ottawa. Leslie did not name
the issue nor the individuals involved, other than to say
Fred Walchli, B.C.’s Regional Director at the time

(1982~1984), had been forced out over this.

Dennis Madril a policy spokesperson on claims and
self-government issues in B.C. felt that at one point a
self-government-for-claims policy might have been
considered but was quickly dropped in the face of the
enormous push among Natives in B.C. to 1litigate their

claims in the courts. Madril pointed out that the great
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dissent occurring in D.I.A.N.D. at the time in B.C.
involved factions with different Native client groups fight-
ing over different ideas of where the Ministry should be
going. Madril did not elaborate further other than to
suggest this dissent may have cost Fred Walchli his job.
Gary Shann, B.C.’s Regional Head of the Financial Unit of
Comprehensive Claims, did not discuss any issues relating
to claims or self-government policy and did not want to
elaborate on issues pertaining to D.I.A.N.D.’s internal
workings. Shann felt however that generally throughout the
eighties the great issue he had been aware cf regarding
claims or self-government was a costing mechanism and fund-—
ing protocols, otherwise it was felt issues would forever
bog down as the three parties invelved (the federal govern-
ment, B.C., and Native bands) would forever argue over who

was to pay compensation to whom for settlements.

Ian Potter, the Director General of Comprehensive Claims
for B.C., would not address any of the issues but he did
direct Doreen Mullins, current Regional Director of
D.I.A.N.D. in B.C., to allow local employees to respond to
these questions. Potter also felt that perhaps at one time
there might have been an issue surrounding a trade-off of
self-government for lard claims but that this was quickly

discarded in the early eighties and was never seriously
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considered as a policy option. Gay Reardon, a senior nego-
tiator of comprehensive claims (formally of the Nisga’a
claim) out of the B.C. regional offices, also did not want
to explore too deeply past policies or internal issues. She
felt that there never was any stated link on the part of
D.I.A.N.D. regarding land claims, self-government or any
other process and simply pointed out that D.I.A.N.D. B.C.
region would have been happy during the eighties with incre-

mental progress on any issue, claims, self-government or

otherwise.

Mike Feury, a senior negotiator of Comprehensive Claims
(formally of ths Nisga’a claim), when interviewed outlined
what he felt were misunderstandings on the part of Natives
and the general public regarding the British Columbia land
claims and self-government processes. Feury pointed out
that the notion of a twin-track policy to separate land
claims from self-government or to offer one for the other
is in itself erroneous. The idea throughout the eighties
was to move incrementally on issues where progress was
being made whatever they were, while at the same time keep-
ing B.C. at arms length, so as not to create problems where

there were none on the claims issue.

Feury pointed that throughout the eighties B.C.’s Social
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Credit governments were loath to become involved in either
the land claims or any self-government process. Feury also
stated that most Natives and non-Natives read too much into
self-government and land claims as these notions he feels
have nothing whatsoever to do with the real problems facing
Native people. The real issues, Feury felt, are socio-
economic, and nothing is to be gained by instituting forms
of co-sovereignty with the expensive duplication of public

services that this would entail.

Vince Hart, a policy spokesperson for D.I.A.N.D. B.C.
regional office also stated that, to his knowledge, there
is no and were never any linkages between 1land claims
policy and the self-government process in B.C. As far as
rumored internal dissent on policy options surrounding
these issues Hart did in fact point out that there had been
a great deal of tension before and after the Sechelt Agree-—
ment and this had been within the region and had extended
all the way up to the Deputy Minister of D.I.A.N.D. in
Ottawa. Hart declined to specify the issues but did
acknowledge that they had led to the ouster of Fred Walchli

as B.C. Regional Head of D.I.A.N.D.

To deal directly with the notion that the Sechelt

Self-Government Agreement was an anomaly stemming from t
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opening of a ’'policy window’ it is necessary to examine the
first hand view of Fred Walchli, Regional B.C. Head of
D.I.A.N.D. (1982-1984) and Chairperson of the Sechelt Self-
Government Steering Committee. When interviewed on the
issues surrounding Sechelt, self-government and land claims

in B.C. Fred Walchli said the following.

According to Walchli, Sechelt is partly rooted in the
history of the aforementioned issues. Under the auspices of
then Liberal 1Indian Affairs Minister John Munro in
1981-1982, there was a parliamentary committee mandated to
discuss Indian self-government. The result was the Penner
Report of 1983.196 This resulted in Bill ¢-52 the Indian
Self-Government bill which died on the parliamentary order
paper in 1984 when the Liberals fell. According to Walchli,
Sechelt had been sceptical of the extent of Bill C-52
support among other Native groups and had refused to
support it. Walchli feels history has proved Sechelt right
on this matter, and after Bill C-52 died Sechelt decided it

was time to move on the issue themselves.

According to Walchli, from 1982-1986 there were horizontal

196keith Penner, Indian Self-Government in Canada. (Ottawa:
Supply and Services, 1583).
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and vertical splits in D.I.A.N.D. with the vertical split
extending right up to the Deputy Minister level in Ottawa.
At the time within the D.I.A.N.D. bureaucracy in Ottawa was
‘utterly opposed to any band moving ahead of others on the
self-government issue when a national policy was being
developed. During the spring of 1983 John Munro met specifi-
cally with the Sechelt band on these issues, he was sympa-
thetic according to Walchli but nothing had happened by the
time the Liberal government fell in early 1984. Throughout
this time period, according to Walchli, the split was
worsening between Ottawa and the B.C. regional office on
the self-government issue. Walchli stated that he person—
ally was opposed to a national policy on self-government
and was opposed to the then (unnamed) Deputy Minister who,
according to Walchli, wished to use self-government as a
sort of modified paternalism. Hence, the heart of the
problem was the two different notions of what a local
self-government agreement should contain. Under John
Munro’s tenure as Minister of Indian Affairs (82-84) these

issues were not resolved, and tensions grew.

Stan Dixon, then (1984) Chief of the Sechelt band, decided
to force the issue and in the summer of 1984 presented the
new Conservative Indian Affairs Minister David Crombie with

a complete proposal. According to Walchli, Crombie readily
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agreed to lobby for it in Cabinet. Walchli also claims that
at the outset of negotiations in 1985, the Sechelts tried
to involve B.C. but were rebuffed by the Social Credit
government of Bill Bennett. At the same time a split had
developed in the B.C. regional office within the
self-government unit itself. Walchli stated that the split
was between the financial unit and the rest of the regional
office, but that the concerns were technical rather than
philosophical, involving cost of negotiations and who would
finance the result. Of note is Walchli’s assertion that
Crombie initially was deeply enthusiastic about Sechelt’s
proposal but did not know what he was really agreeing to as
he originally didn’t concern himself with the specifics of
the proposal or investigate the profound split in his
ministry. Later, Walchli hinted Crombie was not happy with

the outcome of his acceptance of the Sechelt’s proposal.

Walchli stated categorically that there never was or has
been a twin track policy on the land claims self-government
issues as the Assembly of First Nations (A.F.N.) has argued
over the years.197 This is because D.I.A.N.D. realized

since the 1970s that Native groups will always see these

197pouble Speak of the 90s. Position Paper. (Ottawa: Assembly
of First Natiomns, 1990). p 1- 35,
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issues as one package. In fact Walchli asserts it was the

Sechelt band itself who decoupled self-government from land

claims in 1986 by agreeing to legislated self-government.

Walchli further asserts that the entire Ottawa office of
D.I.A.N.D. was utterly opposed to the Sechelt Self-
Government Agreement, but were told emphatically to get on
side by David Crombie. Walchli went on to state that even
Dr. Audrey Doerr, the Director General of the self-
government and prime exponent of Indian Affairs national
self-government policy was dead set against the Sechelt
Agreement or in fact any band specific self-government
model. Walchli asserts that throughout the talks Dr. Doerr
was a major stumbling block, always raising numerous
objections until sae was told to get on side by the
Minister. It is Walchli’s considered opinion that in 1986
the political leadership of the day triumphed and that the
Sechelt Agreement has more to do with this than any

bureaucratic machinations.

Walchli also had some other interesting comments. Sechelt
in the end of things Walchli feels is a triumph of
political will on the part of the band and Minister David

ort and assistance of the

QP D whei > ~

Ministry of Justice. From 1982 to 1988 Walchli asserts the
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Ottawa bureaucracy of D.I.A.N.D. was pushing hard for
national legislation on self-government. After the failure
of Bill C-52 1983/84, D.I.A.N.D. felt at the time it was
faced with two choices. According to Walchli, D.I.A.N.D. at
the time could have either continued to go with a national
approach to self-government or switch to a band by band
approach. Walchli also points out that there were other
problems influencing D.I.A.N.D.’s thinking at the time.
National Native organizations were mounting heavy lobbying
pressure to entrench constitutionally (first ministers
conferences (in ’82, ’'83, ’'85, '89%) Aboriginal rights to

self—government.198

Native groups, such as the National 1Indian Brotherhood
(N.I.B.) and the A.F.N., appeared before the Parliamentary
Standing Committee on Self-Government to oppose legislated
Self-Government arrangements akin to the proposal for
sechelt.1%9 walchii points out that in the end the A.F.N.
was so fiercely opposed to the Sechelt Agreement that not

even a personal appearance before the committee by Sechelt

198canadian Arctic Resources Committee. Aboriginal
Self-Government nd Constitutional Reform. (Ottawa: C.A.R.C.,

1988) p.1-25.

1991pid. p. 1 - 25.
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Chief Stan Dixon could assuage their opposition in 1987.

It is <clear from Walchli’s account that notions of
Aboriginal Self-Government were very much on the ’'govern—
mental agenda’ as was outlined in the first chapter of this
work. The report of the interview with Mike Sakamoto should
also shed some 1light as to why band-specific legislated
Self-Government went from the ’‘governmental agenda’ to the
'decision agenda’. From Walchli it is evident that the
movement came strictly from the ‘political stream’. This
was due to the fact that there was a change in the
bureaucratic administration eg: a new Minister of 1Indian
Affairs (David Crombie 1984), and there was a shift in the
political ideology of the government from the Liberal party
(pre 1984) to the Conservative party (post 1984). It may
have even had something to do with a shift in the national
mood regarding Native issues as argued by Mike Sakamoto

later in this chapter.

Regardless of the root cause of the Sechelt proposal being
elevated to the ’'decision agenda’ it 1is clear from
Walchli’s account that David Crombie became a dynamic

‘policy entrepreneur’ of paramount institutional importance

ut his stamp on the ministrv. Crombie,

as he sought to pu amp

Walchli points out, was able to ’couple’ a proposal, solu-
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tion and 2 problem, from Kingdoms three ’policy streams’
operating in and near govermuent.200 That is to say,
newly appointed Indian Affairs Minister David Crombie
dipped into the problem stream, the political stream and
the policy stream then used his entrepreneurship to sell
cabinet on the Sechelt Self-Government proposal. It is now
necessary to examine the opinions of the principal
negotiator on the Sechelt Claim, Mike Sakomoto to judge

whether Crombie truly opened a policy window.

According to Mike Sakamoto, the drive for Self-Government
by the Sechelt First Nation preceded any Self-Government
policy on the part of D.I.A.N.D. Mr. Sakamoto asserted
that Sechelt’s political agitation even preceded the estab-
lishment of D.I.A.N.D.’'s Self—-Government branch, which he
inferred was set up primarily in response to Sechelt’s
demands. At that time (early 1980s) D.I.A.N.D. was going to
attempt to create a new Indian Act, and Sakamoto further
asserted that the federal government always had a twin-
track policy of decoupling land claims from the consti-
tutionally entrenched inherent right to self-government,

but not for Machiavellian reasons. It was simply assumed

200560nn  w. Kingdon, Agendas, Alternatives, and Public
Policies. (Boston: Little, Brown & Co., 1989). Chapter 8.
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that the issues were so contentious that whereever there
was a breakthrough, policies could be adjusted accordingly.
Mr. Sakamoto went on to point out that the Sechelt band
always had been a maverick band, and this was partially due

to their foritunate position as holders of valuable land.

At that time (1984) the Sechelt band, according to Sakamoto
already had as much authority as could be given Indian
bands under Sections 53 and 60 of the Indian Act. The
band’'s greatest concern at the time was economic develop-

ment versus the alienation of band lands.201

John Munro, the Federal Minister of Indian Affairs in John
Turner’s short—-lived Liberal government, tried to sponsor a
private members’ bill regarding Sechelt self-government.
When the Conservatives, under Brian Mulroney, defeated the
Liberals in 1984, David Crombie became Minister of Indian
Affairs. The Sechelt band (according to Mike Sakamoto)
simply gave David Crombie a complete and detailed proposal
of exactly what they wanted. Crombie accepted it on the

spot and offered to immediately take the proposal to

20156hn P. Taylor and Gary Paget, Federal /Provincial
Responsibility and the Secheit, in David C. Hawkes (ed)
hboriginal Peoples and Government Responsibility. (Ottawa:

Carleton University Press, 1989.) p. 332.
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cabinet. Thus, the Sechelt Act was purely a local initia-
tive out of which grew notions of community-based Self-
Government and attempts (federally) to take bands out of

the Indian Act through new legislative arrangements.

At the same time nationally there was a constitutional
conference (1982) on Aboriginal rights. Sechelt was seen to
be going against the grain by other Native groups, and
actually diminishing Native rights by accepting legislated
Self-Government, and so there was a great amount of bad

feelings against Sechelt.202

Many Native groups, such as the N.I.B. and the A.F.N., as
well as the Union of B.C. Indian Chiefs, felt that Sechelt
had deserted the side during the great battles for constitu-

203 Sakamoto

tional entrenchment of Aboriginal rights.
speculated that perhaps this is where Sechelt’s reputation
as a federal stalking horse comes from. Sakamoto pointed

out the key fact to remember is that it was Sechelt who

approached the federal government, not the other way

2025,y Terry. Our Land Is Our Future. (Vancouver, The Union
of B.C. Indian Chiefs, 1990.) p.1-15.

203canadian Arctic Resources Committee. Aboriginal
Self—-Government and Constitutional Reform. (Ottawa: C.A.R.C.,
1988) p.1-25.
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around.

In a sense, Sechelt 1is perhaps an outgrowth of the Penner
Report (1983) proposing Self-Government as a solution to
the problems of many First Nations.204 According to Mike
Sakamoto, the federal government wanted to entrench
Aboriginal rights in the constitution, but they wanted to
do other things as well. He felt it was important to
remember the politiczl climate of the time, when most of

these issues created great controversy in British Columbia.

According to Sakamoto, D.I.A.N.D. was hoping to make the
whole self-government process proposal—-driven but, given
the constitutional climate, no politician in the country
(especially from B.C. or Quebec) wanted to empower Native
groups to do things that were not clearly defined at law,
as during the 80s there was a lot of litigation that was
land-claims driven around resource projects in these
provinces, (see Chapter 3 of this work). As far as
community—-driven proposals for self-government go, most

bands are leery of the process, preferring not to get

204geith Penner. The Penner Report. (Ottawa: The Ministry of
Supply and Services, 1983.1).
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tarred by the Sechelt brush.205 The exception 1is the
Gitksaa who have a twin-track policy of their own. On the
one hand the Gitksan pursue local Self-Government initia-
tives based on their traditional tribal house system and,
on the other hand, they are suing the federal and
provincial governments for the right to administrate their

traditional territories.

Most Natives, however,have thrown their support behind the
Assembly of First Nations (A.F.N.) and their drive to
entrench Aboriginal rights in the <constitution. The
province of British Columbia had chosen not to recognize
many of these issues during the Bennett administration and
was not interested in participating in Sechelt’s
negotiations with D.I.A.N.D. Sechelt preferred to pursue
bilateral negotiations with the province after the federal
government had fully accepted Sechelt’s self-government
proposals. According to Mike Sakamoto, Sechelt preferred to
negotiate with the three existing levels of government on a
completely separate basis. Hence, Sechelt alone managed the
interfaces with the municipal (Sunshine Coast Regional

District), provincial, and federal governments concerned;

2055541 Terry. Our Land Is Our Future. (Vancouver: Union of
B.C. Indian Chiefs, 1988). p.1-15.
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without the other parties being privy to any other stage of

negotiations.

In essence then, any twin-track policy on land claims by
the federal government was simply an outgrowth of the first
minister’s conferences on Aboriginal rights, and the
entrenchment of Section 35 (Aboriginal rights) in the
Constitution as the government sought to develop a national
policy on self-government that would be acceptable to both

the provinces and the Native groups.206

Generally, the Assembly of First Nations (A.F.N.), which
mostly represents bands already under treaty protection,
lobbies for greater Native rights. B.C. Natives are not
under treaty, so their 1lobbying efforts tend to be
treaty-driven. With regard to existing legislation con-
cerning Native bands in the province of B.C. such as the

Mineral Resources Transfer Act of 1943, Sakamoto asserted

that there never was any interest on the part of any of the
participants to negotiate other things. The 1943 Act govern-
ing resources was considered too tough, and too conten-
tious, and would have forced province-wide negotiations

with other bands. Sechelt wanted to achieve self-government

206gyjan Schwartz. First Principles, Second Thoughts.
(Montreal: The Institute for Research On Public Policy, 1986).
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for themselves, but without regard to other bands so as not

to prejudice their interests.

Sakamoto argued that during this time period (1978-1986)
(the Bennett administration) the government of B.C. had no
interest in Aboriginal affairs except in a reactive manner.
It was felt that only the federal government had any
fiduciary responsibilities to Natives. For instance, in
1986 there was no provincial bureaucracy to deal with
Native affairs. There was just one individual who would
advise any ministry concerned. Later the Social Credit
government of the time under Premier Vander Zalm, had a
micro perspective; there was no policy on self-government
or anything else. The province would react to certain

events, but nothing else.

Sakamoto argued that the Social Credit government of Bill

Vander Zalm wanted no issue linkage and no precedent with

regard to the Sechelt 1Indian Self-Government District
Enabling Act. Cabinet was given the go—ahead to pass the
Sechelt enabling legislation period. Sakamoto is hinting
that Vander Zalm wanted no discussion and no bureaucratic
machinexry put in place —— rather he want:d to see how it
would play politically with Hafives and the public in B.C.

Sakamoto feels that whether or not the Social Credit
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cabinet had other perspectives on the issue is indeter-

minate, and will likely remain so.

According to Sakamoto, Sechelt played the political game
perfectly. The band lobbied each 1level of government
separately, and each in turn. In this fashion, when Sechelt
sat down first with the Province, then with the Sunshine
Coast Regional District, the agreement was already a done
deal federally. In this fashion no opposition to the agree-
ment ever materialized. Sechelt and the federal government
felt the best way to success was to compartmentalize the
negotiations in this fashion and there would be no issue
linkages that would spark opposition to the agreement. It
should be noted that Fred Walchli does not fully agree with

this statement.

Issues like the Mineral Resources Transfer Act of 1943

would have been beyond the sphere of control of both
Sechelt and the federal government. Other bands in B.C.,
and the province itself would have to have been included
right from the start, resulting in lengthy, acrimonious and
protracted negotiations. Sakamoto also pointed out that the
Sechelt option was never one for other bands anywhere. At
best, D.I.A.N.D. hoped to develop a range of models in

association with the self-government branch of 1Indian
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Affairs. All self-government agreements were supposed to
have been community-driven right from the beginning.
Sakamoto claims this was the philosophy of D.I.A.N.D. at
the time. It is completely erronesous therefore, according
to Mike Sakamoto, for other B.C. Native bands to accuse

Sechelt of being a Trocjan horse for the federal government.

Another piece of misinformation, according to Sakamoto, is
the idea that Sechelt is a federal municipality. While it
is true that Sechelt’'s powers flow from federal legis-—
lation, the band has power over education and child care,
areas ordinary Canadian municipalities cannot be involved
in, in the manner Sechelt is. That is to say, they cannot
make decisions regarding health, education, welfare or land

207 Hence,

on a tribal or racially exclusionary basis.
Sechelt 1is not the same as the three other levels of
Canadian government. Each Self-Government agreement was

supposed to fit exactly the community that originated it.

It should be understood right from the start Sakamoto feels
that Sechelt was never meant to be framework legislation, a

federal municipality, nor a watershed in land claims/seli-

207gechelt Indian Band Self-Government Act. (Ottawa: Statutes
of Canada, Queens Printer, 1986). p.945-947, s.14.
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government negotiations. It was a one-time deal and to a

certain extent Fred Walchli’s comments bear this out.

According to D.I.A.N.D. officials in the self-~government
branch, Sechelt seems to be satisfied with both the govern-
ing arrangements, joint ventures, and development projects
engendered by the agreement. The federal government doesn’t
really know how Sechelt is doing economically as D.I.A.N.D.
is out of the daily lives of the band. D.I.A.N.D. no longer
approves any political or financial decisions made on

Sechelt lands.

In the end, Sakamoto feels that what self-government really
means is having control over your daily life and political
problems. The chief and band council are now accountable to
the people who elect them, not D.I.A.N.D. Mike Sakamoto
claims this is what a good self-government arrangement

should deliver.

Mr. Sakamoto concluded that we are living in an era that
will be a harbinger of change in relations with Canada’s
First Nations people. There is a dgreat groundswell of
change which he feels is societally driven due to the fact

that we are distanced from the sins of the past, meaning
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non-Natives are now capable of looking objectively at their
relationships with Native people and divorcing it from

feelings of a paternal or racial nature.

Canadians can now look at the problems of Natives intellec-
tually. Also of importance is the increasing political
abilities of Aboriginal leaders. Sakamoto feels that it is
important to remember that in B.C. for most people it is
only the third generation of Natives and non-Natives who
live together. Hence, a mutually satisfactory relationship
is only now being worked out. Sakamoto theorizes that in
Canadian society today there is a great upheaval in govern-—
ing institutions that reflects the tensions and contradic-
tionte in our society. Perhaps new arrangements with Native

peoples are a reflection of this groundswell of change, he

feels.

Regardless of this, Sakamoto asserts that D.I.A.N.D. is now
staffed with people who are knowledgeable, committed, and
ready to change, rather than faceless bureaucrats trying to
maintain a state of clientism towards Native people that
caused so many of the social and economic problems faced by

First Nations people today.

It is clear from the information rendered by both Mike
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Sakamoto and Fred Walchli %that the new Minister of Indian
Affairs (1984) David Crombie found the sponsorship of the
Sechelt self-government proposal politically expedient. It
is also clear that band specific solutions to self-govern-—
ment was a notion that was floating in the policy stream in
and around the government of the day. It seems clear as
well from what Walchli and Sakamoto have stated that a
change in administration and the arrival on the scene of a
dynamic new minister (Crombie) acting as a 'policy
entrepreneur’ elevated band specific legislated self-
government to the ’decision agenda’ in the ministry because
Crombie saw the opportunity to ’'couple’ a problem with a
solution that would meet his own political needs. Although

Sakamoto admitted this was speculation on his part.

Fred Walchli and others in the B.C. regional office mindful
of the divergence of views on self-government within
D.I.A.N.D. saw in Crombie’s ascension an opportunity to
have their own proposals accepted as solutions and elevated
to the governments decision agenda. It is now necessary to
examine why the ’'policy window’ closed, so that Sechelt
became an anomaly and also why the Sechelt agreement did

not generate any ’‘spillover’ effects for any other related

[ 2]

.
lssues b

n D.I.AN.D.'’s decision agenda of the day.
Interview material from those concerned but outside the

Sechelt negotiations will now be examined.
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CHAPTER SIX

THE PARTICIPANTS’ PERSPECTIVES

ON THE

SECHELT SELF~GOVERNMENT NEGOTIATIONS

PART TWO: First Nations Interviews

Saul Terry who heads the Union of B.C. Indian Chiefs
refused a personal interview however he did direct his
deputy Dan Goodson (non—-Native) to respond to some of these
issues for him. According to Goodson, Chief Terry has
sharply criticized the municipal type of arrangements
governed by provincial legislation that make up the Sechelt
Act. Terry feels that Sechelt cannot really be described as
an ethnic local form of Aberiginal self—-government with a
high degree of autonomy as Taylor and Paget (1989) have
described it.298 gGoodson pointed out that Sechelt has
valuable lands along the Sunshine Coast that are particu-
larly suited for housing development as well as being home

to many non-Natives. Chief Terry therefore questions who

20830nn  p. Taylor and Gary  Paget, Federal /Provincial
Responsibility and the Sechelt, in David C. Hawkes (ed:),

Aboriginal Peoples and Politics. Ottawa: Carleton University
Press, 1989).
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the Sechelt Act serves. odson further argued that
province and other municipalities has normalized fiscal and
governmental relations between the province and the Sechelt
band not as one sovereign government to another but as a

lower level of government to a higher one.

Chief Terry is accusing the federal government of trying to
terminate or municipalize Native self-government. Chief
Terry euphemistically refers to legislated self-government
as the ‘buffalo Jjump’ of the nineties whesreby Native
societies would extinguish their inherent rights to self-
government in return for the provision of provincial public
services.209 Terry feels this is an incremental strategy
on the part of D.I.A.N.D. to erode Native rights in general
and destroy their sovereign government to government
relationship with the British Crown established by the
Royal Proclamation of 1763. Goodson claims all the member-
ship of the Union of B.C. Chiefs (approximately 147 bands)
feels Ottawa does have a twin track policy to trade land
claims for legislated seli-government and that this was tie

case throughout the eighties up until the establishment of

2095341 Terry, CGur Land is Our Future. (Vancouver: Union of
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the B.C. Treaty Claims Commission in 1990.

Beryl Harris, spokesperson on comprehensive claims for the
Aboriginal Counsel of British Columbia, did not want to
comment on any issue that dealt specifically with Sechelt.
Harris felt however that throughout the eighties whether
Natives have been dealing with B.C. or Ottawa the problem
has been in getting either of the two levels of government
to recognize that Native people in B.C. have unextinguished
Aboriginal rights concerning self-government, fishing and
land that must be recognized irrespective of any legislated

arrangements.

Rolland Pangowish, spokesperson on self—-government and
comprehensive claims for the Assembly of First Nations,
stated emphatically that the A.F.N. is unhappy with the
Sechelt Agreement and that this view is shared by the
leadership and members alike. Pangowish feels that the only
saving grace in regard to the Sechelt Agreement is that no
other band became interested in commencing similar negotia-
tions. He agreed with Beryl Harris of the Aboriginal
Council of B.C. that throughout the eighties there were
grave problems with Ottawa’s approach to land claims and
self-government. He felt it was reasonable to argue that

the federal government would certainly have preferred to
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trade legislated self~government for land claims during the
1980s.210 Further, Pangowish argued that this was readily
demonstrated by the federal government’s various attempts
to defeat through 1litigation (eg: Calder, Sparrow,
Delgamuukw) along with the government of B.C. various

questions concerning Aboriginal rights.

In the end, Pangowish wished the Sechelt band well but
remained dubious about Ottawa’s stated intentions concern-—
ing the B.C. Land Claims Treaty Commission. Pangowish
stated flatly that Ottawa and B.C. must come to the table
prepared to negotiate land claims and self-government as
one package and on a nation to nation basis rather than
have the courts decide on what Aboriginal title means in

practical terms.

Herb George Hereditary Chief of the Gitksan Wet'Suwet’'en
nation in B.C. did not wish to comment on another Native
(Sechelt) bands’ business feeling each Native nation must
take its own road. George agreed in substance with the
comments of Beryl Harris (A.C.B.C.) and Rolland Pangowish

(A.F.N.) that both Ottawa and the province of B.C. refuse

210poybile Speak of the 90’'s. Position Paper. (Ottawa: Assembly
of First Nations, 1990). p. 1-35.
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to ake seriocusly the notion o©f an inherent right to

self-government.

Leonard George, elected chief of the Burrard Indian Band
also would not comment on any issues surrounding Sechelt
feeling again that each Native nation must make its own
decisions regarding self—-government. He alsc however, artic-—
ulated the sentiment that the inherent right to self-
government was just that and could not be negotiated for
other things or litigated in a court of law. George also
felt it was both the government of B.C., and Ottawa’s

greatest mistake to refuse to recognize this.

Pat Berenger and Myrtle McKay, comprehensive claims
researchers for the Musqueam band, felt that the question
of unextinguished Aboriginal title in B.C. has never been
attended to or even taken seriously by the province or
COttawa. Berenger and McKay were somewhat hopeful regarding
the B.C. Treaty Commission but wanted to see some concrete
results first. Neither women would comment on Sechelt, but
did feel Ottawa had always had a twin track policy to
uncouple the land claims self-government package that

Native groups want but that this may be changing.

Rosilie Tizya, the person in charge of assisting Native
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bands in B.C. prepare their comprehensive claim submissions
to Ottawa, did not wish to discuss the Sechelt issue in
depth, feeling it was perhaps not a good agreement for
Natives 1in B.C. Tizya hinted that given the state of
Native, non-Native relations in B.C. it is unlikely Sechelt
set a precedent and even more unlikely that it would be
repeated. With regard to the comprehensive claims/self-
government issue Tizya felt Natives would have no choice
but to pursue all avenues from litigation to direct action
to get comprehensive claims and self-gov:rnment to the

negotiating table as one package.

In essence Tizya argues that Ottawa, and even B.C. under
Premier Mike Harcourt, has still not acceded to the United
Native Nations (U.N.N.)/A.F.N. point of view on the
inherent right of self-governmment in their tribal terri-
tories. It would seem that at least part of the reason the
‘policy window’ closed for band-specific self-government

legislation after the Sechelt Self-Government Agreement was

due to the fierce resistance by Native groups documented
here. This would also explain the lack of ’'spillovers’ on

other issues surrounding self-government.
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CHAPTER SIX

THE PARTICIPANTS' PERSPECTIVES

ON THE

SECHELT SELF~GOVERNMENT NEGOTIATIONS

PART THREE: Sechelt Interviews

Since it was the Sechelt Indian band themselves undexr the
leadership of Chief Stan Dixon who brought their proposal
to the attention of David Crombie in the first place, it is

vital to wunderstanding how the Sechelt Self-Government

Agreement came into being, to examine the views of the
three principle negotiators for the band. These views
should als» either support or negate the views of the
federal participants thereby establishing whether or not
Sechelt is an anomaly in the relationship between British
Columbia and the provinces native communities. To begin
this discussion, the views of Gordon Anderson, the band’s
financial advisor for twenty-five years will be examined;
followed by Graham Allen, the band’s 1long time legal
consul; and, lastly, the perspective of Chief Stan Dixon,
who was involved for seventeen years in the struggle for

self-government in Sechelt, will be examined.
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According to Gordon Anderson, the Sechelt band held an
all-band assembly in 1983, and worked out a breocad framework
self-government proposal. They began to lobby the Minister
of Indian Affairs, John Munro, to let them out of the
Indian Act. When the Liberals fell, and David Crombie
became the new Minister of Indian Affairs, Sechelt Chief
Stanley Dixon again renewed the demand to be let out of the
Indian Act. Crombie agreed and the Sechelt negotiators
arrived at the table with a proposal (essentially the
band’s constitution) that was almost identical to what was

agreed upon.

The original Sechelt proposal covered ”600 specific
concerns.” Thus, external bilateral negotiations commenced
between Sechelt and the federal government. The greatest
concern on the part of Sechelt was to restrict negotiations
to what the federal government was constitutionally
mandated to deal with. Hence, Department of Justice lawyers

were always present.

According to Anderson, the agreement needed about “fifteen
re—drafts” so the Justice Department was satisfied that,
constitutionally, there were no problems of jurisdiction or
lack of authority. Also, according to Anderson, David

Crombie was very supportive throughout the negotiations.

148.



Anderson asserts there was never any ill will on the part
of any of the participants and good progress was made all
along. The only problem that arose was with the Federal
Treasury Board, which the self-government branch of
D.I.A.N.D. had to lobby on Sechelt’s behalf. The Treasury
Board was concerned that a self-government agreement could
spawn a fiscal nightmare if many agreements were negoti-
ated, and could drag the federal government into a taxation

squabble with the provinces.

Anderson feels that at this time there was a split in
D.I.A.N.D. One group led first by Munro, and later Crombie,
wanted to follow the recommendations on self-government
espoused by the Penner Committee (1983). Another group
within the ministry wanted to maintain the paternalistic
bureaucracy and a client style administration. So, Anderson
argues, there were those in the federal government who had
an interest in seeing Sechelt fail. Anderson believes that
at the time, Sechelt was very much a watershed for this

reason.

According to Anderson, there were ”“14 Justice Department
lawyers negotiating various points concerning the 1land
transfer.” The government wanted a caveat concerning the

inalienability of band land before they would transfer the
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title in fee simple. The band wanted unencumbered title.
Sechelt was able to overcome the Justice Department objec-
tions through the enshrinement of severe restrictions on
land sales. Anderson asserts that Sechelt came out with all

their major demands unaltered.

With regard to points of jurisdiction concerning both the
federal and provincial government, lawyers for the three
parties met to preempt any difficulties. Bilateral negoti-
ations only began with the provincial Crown concerning
taxation, land registration, and the structure of the
Sechelt Indian Government District after the federal legis-
lation was finalized and the Act passed. The provincial
Crown in constitutional talks had always opposed self-
government, but in this case there was no opposition,

although Anderson did not fully explain why this was so.

Essentially, Anderson asserted the problem facing Sechelt
was how to create and keep an Indian government that, for
the purposes of economic development, would need to inter-
face extensively with non-Indians. The solution was to
create the Sechelt Indian Government District. B.C. agreed
to vacate taxation and pass enabling 1legislation that
allows Sechelt to function as a municipality, but without

provincial interference, within the 1Indiar Government



District on matters the band’s Constitution is mandated to

deal with.

An advisory council was also created as fifty percent of
the Sechelt population 1is non-native. Election to the
Advisory Council 1is open to anyone, the idea being
non—-Natives will accept an advisory role in place of their
loss of political franchise. Election to the Chief’s office
and band council is for Natives only, and only Natives can
vote. This is to ensure that an ethnic native self-govern-—
ing body administrates the Sechelt 1Indian Government
District, a homeland in essence. The Chief and Council then

become the head of the Sechelt Indian Government District.

According to Anderson, the Advisory Council was actually
created at the request of Sechelt to defuse non-Native
opposition to the fact that non-Natives were being politi-
cally disenfranchised on Sechelt lands and suffering taxa-
tion without representation. 0ddly enough, Anderson asserts
that the principal Social Credit politicians concerned,
Premier William Vander Zalm, Attorney General Brian Smith,
and former Attorney General Allan Williams were unconcerned
about this reality, and maintained gcod relations with the

band
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In essence then, Anderson feels that on Sechelt there is
participatory democracy for Natives and somewhat less so
for non-Natives. Sechelt does however, for all practical
purposes, function very much like an ordinary B.C. munici-
pality, despite the special ethnic nature of its governing
body. The band council. Sechelt has the same tax assessment
as any B.C. municipality, plus the same home-owner’s grant,
as well as having lands held in fee simple, registered

under the Land Titles Act.

Mr. Anderson was very forthcoming on some of the philo-
sophical issues surrounding Sechelt. He explains, most
people are happy to be out from under the Indian Act, as
they always felt stymied by faceless bureaucrats. Expecta-
tions on economic development rise with the responsi-
bilities that come with self-government. There is very good
and enthusiastic participation in band meetings and,
despite conflicts, people feel more in control of their
lives. Mr. Anderson, (a non-native) feels that there is
movement in this country sponsored by white academics,
lawyers, the constitutional industry (meaning the plethora
of constitutional conferences in the last ten years), and
people making money off Natives, telling people (Natives)
to go beyond what they can accomplish, goals which have no

foundation in reality. In other words, Anderson is hinting
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that a homeland hinterland strategy is unworkable, and that

managed integration models akin to Sechelt point the way.

Sechelt, Mr. Anderson feels, 1is reality. Anderson claimed
to be tired of the horror stories concerning Natives and
felt it was time to put aside the constitutional crusade
and return to the grass roots community perspective to
improve life for che average native. The great achievement

of Sechelt is that it gives responsibility back to the

people.

Mr. Anderson had some interesting information to offer on

the 1943 Mineral Resources Transfer Act. Anderson claims

that prior to the Sechelt self-government negotiations,
B.C. offered to drop the Act and that it was Allan Williams
of the 8Social Credit party who instigated the talks.
Anderson further alleged that nine years ago, British
Columbia wanted to begin negotiations to rescind the 1943
Agreement, but Ottawa was not interested. Anderson claims
the federal bureaucrat charged with the Act’s adminis-
tration did not want to deal with it as he was close to
retirement. This seems to be hearsay, but Anderson was

adamant on this point.

Anderson points out that Sechelt has requested that the Act
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be removed in its land claim and asserts there will be no
sub-surface mineral development until this occurs. However,
obvicusly, past and present B.C. governments would not drop
the 1943 Act if it became a part of land claims w’ thout a
mechanism to resolve disputes, already in place, as Mark
Stevenson suggested. For Gordon Anderson it was B.C.,
rather than the federal government, who never wanted land

claims and self-government linked.

Mr. Anderson pointed cut that right from day one, Sechelt
has always offered to protect and compensate third-party
interests through full and frank negotiation. Anderson does
not believe that many policies stemming from Aboriginal
issues have changed under the new N.D.P. government. In
fact, Anderson argques that the N.D.P. Aboriginal policy is
very similar to Social Credit policy, in that they do not
wish to negotiate land claims at all because the government
does not know what it will cost. There is some evidence
both for and against this, as the N.D.P. originally ordered
its lawyers to fight the Gitksan appeal in the B.C. Court
of Appeals, but also produced the Task Force on Native
Claims (1991), which suggested the time had come to negoti-

ate claims.

According to Anderson, what the present and past govern-
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ments have wanted in B.C. is for the federal government to
establish a treaty claims process that will pacify Natives,
while dragging the issue out over many years while objec-
tives and mechanisms are established. Since the signing of
a Memorandum of Understanding between British Columbia and
Ottawa regarding costs under the Treaty Commission, it
would seem Anderson’s views are stuck in history.211 That
is to say Andersons arguments had some merit, but it
appears the N.D.P., under Mike Harcourt, will be negocti-
ating land claims/self-government questions in the near
future. Mr. Anderson was wary of delving too much into
dissent with the Agreement on Sechelt, or even attaching
that much importance to it. He feels that, among young
people, the tension engendered by the agreement reflects
the great dichotomy in any native community, how to restore
what has been lost, but be part of the modern world at the
same time. %t is impossible to turn the <clock back,
Anderson feels, but the band must develop economically so

there is no choice but to integrate.

Anderson feels the band members realize this and that

self-government means dealing with this dichotomy. The

211Menorandum of Understanding. News Release. Ottawa:

Department of Indian Affairs, June 21, 1993.
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right to dissent in any society is natural and comes from
human nature. Hence, in Sechelt, after 125 years of being
treated as second crder citizens, Anderson feels the people
of Sechelt are beginning a healing process, and preparing
to establish relationships with the world they are a part

of.

It would appear that Anderson has advised the Sechelt band
that this agreement is as good a trade—-off between ethnic
Indian government and economic development as they are
likely to get. BAnderson was an important figure in the
negotiations, given his long relationship with the band,
and given his stated like and respect for the Social Credit
administration, it seems there is some convergence of his
views with those of certain Social Credit politicians such

as Premier Vander Zalm, Brian Smith, and Allan Williams.

For Graham Allen, the Sechelt band’s long-time 1legal
counsel, the key to the successful negotiation of the

Sechelt Self-Government Agreement was the relationship that

the band developed with David Crombie, the Minister of
Indian Affairs in 1984. Allen asserts that Sechelt Chief
Stan Dixon went for a drive in the rain with Crombie in the
spri ave him the Sechelt

of 1984,

nee
-

immediately agreed to it. Allen also feels that the deal is
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a personal testament to David Crombie’s political lebbying
skills and personal dedication. Allen also feels that Dr.
Audrey Doerr was a dgreat asset to the talks, always

interested, always enthusiastic and certainly on side.

Allen’s account on this point is in direct conflict with
Fred Walchli’s remembrance of the negotiations. According
to Allen, Chief Stan Dixon was also instrumental in the
success of the negotiations. Dixon had, along with former
CLief Clarence Joe, persisted in fighting for
self-government since 1969. Allen argues the Sechelt’s have
always demanded the right to self-government and the right

to own their own land.

Allen also states categorically that in the eighteen years
of his involvement with the band, it (the Sechelt Agree-~
ment) comes down to a good combination of circumstances and
individuals such as Stan Dixon and Gordon Anderson who
lobbied D.I.A.N.D. right from the start. Allen points out
that certain Aboriginal rights were entrenched in the

Constitution Act of 1982 and in practical terms he argues

this has led to nothing.

After 1978 Sechelt as a band decided that if need be they

would move by themselves, without waiting for other native
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groups. In 1983 Sechelt representatives met with the Penner
Committee and demanded both entrenched and legislated
self-government. Allen claims Penner agreed. Allen asserts
that Sechelt always had a great relationship with the
province and he pointed out that Stan Dixon himself is a

member of Social Credit.

Allen further argues that in his opinion there will be no
repeat of self-government models based on Sechelt. He also
feels the Sectiomn 35 Aborigimal rights clause in the Consti-
tution of Canada bodes nothing for self-government naticn-—

ally. In the end, RAllen feels the Sechelt Self-Government

Agreement was a practical agreement that was community

driven and, hence, already part of existing realities.

Allen also points out the Sechelt Self-Government Agreement
was part of a grander plan that includes Sechelt’s land
claim which proposes a fifty-fifty split on resource
royalties with the province. While Allen characterizes
Sechelt’s relationships with Attorney General Brian Smith
and Minister of Native Affairs Jack Weisgerber as having
been excellent, he did feel that throughout the eighties
the Social Credit party was diametrically opposed to
Aboriginal title questions. In fact, it is Graham Allen’s
opinion that Premier Vander Zalm was ousted because he

agreed to negotiate 1land claims in 1990, Allen also
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guestions the N.D.P.’'s commitment to negotiating claims,
however, and points out that despite the signing of a
cost-sharing agreement on claims by Andrew Petter, B.C.'s
Aboriginal Affairs Minister and Tom Siddon, Federal
Minister of Indian Affairs and despite the acceptance of
the Treaty Commission’s findings by the N.D.P., the

province has withdrawn from all specific claim negotia-

tions.

Allen, who is a member of the N.D.P., claims that the
government is attempting an exercise in public relations by
seeming to go along with negotiations. However the N.D.P.,
Allen claims, is afraid of public opinion and afraid of the
unknown cost of claims. BAllen suggests that the N.D.P.
strategy is to wait for a second term before moving on
these issues. However, he offered no further corroborating
evidence. He then stated he has given up his party card
(N.D.P.) because of what he believes the present (Harcourt)

government is doing.

Allen still has some complaints regarding the Federal
Government. He claims the Ministry of Fisheries and Oceans
has intervened in Sechelt’s ”Marina Condominium Project”
under certain environmental statutes. He feels that

questions of paternalism over native sovereignty are still
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involved. In sum, Allen agrees with John Taylor (who negoti-

ated the Sechelt Indian Government District Enabling Act

along with Ruth Montgomery) that Sechelt is a third order
of government and that the band has gone as far as they
can?12 pllen argues that the crux of the agreement is the
band’s capacity to take title to their land in fee simple.
He pointed out that this was the major sticking point in
negotiations with the Federal Justice Department lawyers,

who insisted that the band would lose their lands.

Sechelt hired Douglas Saunders of the University of British
Columbia’s Law School to give a seminar to the Federal
Government on why Indians could take title to their land in
fee simple and the Ministry acquiesced to his arguments.
Allen never had any fear the talks would fail. The only
other problem that occurred was when Social Credit Attorney
CGeneral Brian Smith demanded a solution to the fact that
non-native residents of the Sechelt 1Indian Government
District were deprived of the opportunity to vote or run
for the two principle bodies of government (Band and

District Council) ir the community. Allen claims that Smith

21236hn P. Taylor and Gary Paget, Federal /Provincial
Responsibility and the Sechelt, in David C. Hawkes (ed.)
Aboriginal Peoples and Government Responsibility (Ottawa:
Carleton University Press, 1989) p.342
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suggested the Advisory Council as a solution to his

concerns. In sum, Allen feels the Sechelt Self-Government

Agreement perfectly reflects the desires of the whole

community.

To return briefly to the methodology being used to discuss

the Sechelt Self-Government Agreement, it is necessary to

sum up how all the participants discussed feel about the
person who this work has 1labelled as a ’'policy entre-
preneur’ (David Crombie). Graham Allen thought well of both
David Crombie and Dr. Audrey Doerr. Fred Walchli claimed
Crombie was enthusiastic at the start, then not at all
during the negotiations. He felt Audrey Doerr was a major
stumbling block. Graham Allen was also positive about all
the provincial politicians and bureaucrats he dealt with.
Mike Sakamoto thought Crombie a good Minister and felt the
band had excellent leadership. Gordon Anderson thought
Crombie was & good Minister, yet accused the Federal Govern-
ment of ‘foot-dragging’ during the Sechelt talks. He
thought the Social Credit leadership excellent, however. In
sum, it appears that without David Crombie’s leadership the
Sechelt negotiations would have failed for lack of a stable
coalition, as all of the participants in the process had
interests that, if not divergent, were certainly conflict-

ing.
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To gain additional insight, however, into what Sechelt
wanted from the negotiations and what they got, this work
will now examine the views of former Chief Stan Dixon who
led the band throughout the negotiations. The current Chief
of Sechelt, Gary Feschuk, declined to comment on the negoti-
ations, the results, or the state of affairs today, rather
delegating any responses to Gordon Anderson. Chief Dixon
feels David Crombie did a good job but was probably more
interested in his own political gain than the self-govern-
ment issue. All things considered, Chief Dixon felt both
sets of negotiations went very smoothly. Dixon feels the
most important gains in the Agreement come with Section 4

of the Sechelt Indian Government District Enabling Act,

whereby B.C. gives over 1its taxing power on non-native
leaseholds to Sechelt.?13 (hief Dixon feels this is a
paper gain which might lead to substantial economic

development although he says this has not yet happened.

In essence then, Dixon feels the most important elements of
the Agreement are the title to land in fee simple plus the
option to negotiate with B.C. on a bilateral basis without

D.I.A.N.D. The province at the time (1986), Dixon states,

213gechelt Indian Government district Enabling Act. (Victoria:
Government of British Columbia, 1987). Section 4.
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was very receptive to these ideas.

As far as the Federal Government having a hidden agenda on
self-government, Dixon feels there always was a twin track
policy of trading forms of self-government for land claims.
He did not speculate if this applied to Sechelt or if he
felt that B.C. had been involved in this supposed policy.
Chief Dixon did not state if he was, or is, a member of
Social Credit, but rather that the party always had an
attitude problem regarding native issues. He states that
despite this he was able to personally convince Premier
Vander Zzalm of the worth of his proposals and that Vander
Zalm went on to completely change his mind about native
issues after he received the report on claims/self-govern-—
ment from his Native Advisory Council (1990). Dixon also
speculated that this change of heart did not reflect the
opinions of Social Credit and may have contributed to his
being ousted. With regard to the newly elected N.D.P.
Government (1992) of Mike Harcourt, Dixon feels that the
party is dubious about land claims and the withdrawal from
negotiating specific claims is strategic to prolong the

process until some end cost is known.
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Report (1985) feeling that federally mandated notions of
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self-government were being rammed down Native throats and
that D.I.A.N.D. was deliberately trying to erode Aboriginal
rights through legislated self-government as opposed to the
constitutionally entrenched inherent right to self-govern—
ment. He also pointed out that previous to the Sechelt

Self-Government Agreement being signed the band was

bankrupt from 1981-83.

Despite his mistrust of the Federal Government he felt
legislated self-government is better than nothing. Chief
Dixon pointed out that Ovide Mercredi staked everything on
the Charlottetown Accord (which Dixon feels was a strategic
mistake) and lost some political momentum when the refer-
endum was defeated (1992). Chief Dixon argues if self-
government is an inherent right you should not subject it

to a referendum.

As for the Sechelt model of self-government, Chief Dixon
feels it is good and very workable but the principles have
yet to be applied. He argues that the Indian Act is a jail
and that there are 595 other bands in jail, Sechelt Chief
Dixon says these bands are free to leave but don’t want to
go. Culture, the Chief states, can only survive on a full
stomach. Dixon argues similarly to Gordon Anderson that

Natives and their affairs remain an industry to
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non-Natives. He feels that joint ventures such as Sechelt'’s
marina and condominium project are bad ideas since the
native end of the partnership gives up the land and will be
stuck with the debts if the project is not marketable. In
Chief Dixon’s words, Sechelt’s self-government arrangements
have 1led to them getting hoodwinked by unscrupulous
non—-Native land developers and businessmen. Chief Dixon
states categorically that Sechelt is buying into poverty as
they have only gained title to 75 acres in an area with
23,000 non-Natives 1living on it. How, the Chief wonders,
can you generate fair joint ventures when the balance is so

weighted against Sechelt?

Regardless of his bitterness, former Chief Dixon asserts

that the Sechelt Self-Government Agreement is still work-

able as legislatively both the Federal and Provincial
Governments are mandated by the two Acts to continue fund-
ing certain programs such as health, education and welfare.
The key, Dixon feels, is in the non-native leaseholds who
are not being made to pay fair market value for what they
use. If this was not the case, Dixon feels, Sechelt would
be self-financing. In the end of things, Chief Dixon feels
Sechelt was a good agreement but Natives did not adapt

are still psychologically living in a wel
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D.I.A.N.D. Sechelt, Dixon feels, remains trapped in a

welfare culture while the Sechelt Self-Goverament Agreement

demands an entrepreneurial spirit.

Chief Dixon was heartened by the resolution of the funding
differences between Ottawa and B.C. that were holding up
the final stages of the Treaty Commission before active
negotiations can take place. Chief Dixon also feels that of
late envircnmentalists have been using Natives as a politi-
cal vehicle and that this 1is quite improper as the
interests of the two Jgroups do not really coincide. The
welfare system 1is what has done the most harm to native
people, former Chief Dixon argues, anrd he had hoped that

the Sechelt Self—-Government Aqreement was a start to

undoing some of that harm.
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CHAPTER SIX

THE PARTICIPANTS’ PERSPECTIVES

ON THE

SECHELT SELF—GOVERNMENT NEGOTIATIONS

PART FOUR: Provincial Interviews

At this juncture it is necessary to examine the provincial
perspective on the Sechelt self-government issue. The two
principle provincial negotiatecrs, John Taylor and Ruth
Montgomery, were not available to be contacted. However,
Taylor has been cited extensively. At the time of writing
Eric Denhoff, the former Deputy Attorney General at the
time (1986) of the Sechelt Agreement, had not yet decided
upon his contribution to this work. The B.C. Ministry of
Aboriginal Affairs gave permission to the following three
individuals tc respond to the issues surrounding Sechelt
self-¢government: Mark Stevenson, chief negotiator and
spokesperson on Sechelt and resource sharing agreements
with Aboriginal Affairs; Kelly Anne Speck, the former
Director of the B.C. Self-Government Unit of Aboriginal
Affairs after the Sechelt Agreement; and Gina Delamari, who
was also recently a Director of the Self-Government Unit of

Aboriginal Affairs. These individuals, although not at the
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table in 1986, shed some light on the proceedings and the

aftermath of negotiations.

Mark Stevenson argues that the Sechelt Agreement is
actually part of a self-government project that has two
stages. Firstly, there is the Sechelt Agreement that estab-
lishes a political regime, and secondly, there is Sechelt'’s
comprehensive land claim to expand and solidify Sechelt’s
land base and finance their First Nations government.
Stevenson claims the basic issue for Sechelt was always one
of governance, and that they had always wanted out of the
Indian Act and felt that their failure to develop economi-
cally was the fault of Indian Affairs in Ottawa. Stevenson
argues that it is the municipal nature of Sechelt’'s govern-—
ing arrangements that has allowed them freedom from the

authority of D.I.A.N.D.

Stevenson has a certain amount of mixed feelings for the
Sechelt band. On the one hand, he says that they have a

special relationship with B.C. through the Sechelt Indian

Government Enabling Act (B.C.), as well as having the most

advanced comprehensive claim propecsal, but this does not
mean this relationship will lead to more gains for the

sh

[ 21

Sechelt band in any future negotiaticns with Brit

Cclumbia. Stevenson states that as far as the Treaty
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Commission goes, Sechelt will be first out of the starting
blocks even though the Sechelts have never expressed that
much faith in it to him. Sechelt, Steveason says, has

always wanted to go their own way irrespective of other

bands.

The problem with Sechelt as things now stand, Stevenson
asserts, 1is that contained in its comprehensive claims
proposal to British Columbia is a 50/50 split resource
revenue sharing claims proposal.214 While Stevenson
asserts that the Ministry is sympathetic to these arguments
the problem is firstly that Sechelt wants a split of gross
revenue from stumpage, not net revenue, which he feels is
not feasible. The second problem is that Sechelt does not
necessarily want to go through the Treaty Commission as it

could take years to resolve its claim.

Further, Stevenson argues that in the case of forestry, of
which there is some marketable timber on Sechelt lands, if
all the stumpage revenue B.C. receives yearly is counted

the amount averages around $1 billion a year, but the net

214Graham  Allen and Robert C. Strother, Aboriginal Law
(Vancouver: Legal Education Society of B.C.,1990)
P-3.1.07-3.1.27
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figure 1is nuch smaller.215 stevenson argues therefore
that the Sechelt efforts to finance self-government through
land claims are laudable but misguided. So, in essence,

despite the Sechelt Self-Government Enabling Act, there is

a divergence 1in view between B.C. and Sechelt involving
both policy and process. According to Stevenson, this began
right after Premier Vander Zalm inaugurated the Treaty
Commission in 1990. Aboriginal Affairs feels now and at the
time (1986) that this is and was the way to go to avoid
problems. According to Stevenson, Sechelt strongly
disagrees, but ke is ready any time to sit down with

Sechelt on any issue they care to discuss.

As far as the Sechelt Self-Government Agreement itself,

B.C., Stevenson maintains, has no view except to say that
it is a good agreement and very underrated. Even with the
Federal/Provincial Treaty Claims Commission, Stevenson
hints, Natives might not get any more powers. The problems
he feels is Natives’ lingering fear of legislated self-

government eroding Aboriginal rights.216 Stevenson also

215pyjce-Waterhouse. The Forest Industry in B.C. (Vancouver:
Price-Waterhouse, Vols. 1986/7/8/9 et al.} p.2-15

216gay1 Terry. Our Land is Our Future (Vancouver: Union
of B.C. Indian Chiefs, 1990) p.1-15
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hints that the general view at the Ministry of BAboriginal
Affairs is that local governance arrangements or local
government boards in regional or municipal government
models have a lot to offer. Sechelt is not such a model for
others, he states, but it could be. So, in essence, Steven—
son feels there 1is no siggle model for Indian government
being planned in B.C. There will probably be a variety of
models but it is difficult to say as there is no finalized
process to achieve these ends. The Treaty Commission (1993)

has not dealt with these matters yet, Stevenson points out.

Mark Stevenson emphatically stated that Sechelt was a ’‘one
off’ agreement and that this process was not likely to be
repeated. So in essence, while Sechelt does in one way
represent an end of the past, it is also an anomaly. B.C.,
he claims, under the auspices of the Treaty Commission, is
now ready under a new N.D.P. Government to accept Natives’
inherent right to self-government plus a separate land
claims process. In other words, Stevenson hinted that
indeed there had been a twin-track policy of exchanging
land claims for self-govermiaent, both federally and provin-
cially. But with the advent of the Treaty Commission (1990)

this was finished.
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Stevenson felt that it was premature to discuss the Mineral

Resource Transfer Act of 1243 contained in sections 24 and

39 of the Sechelt Indian Band Self-Government Act.217 He

felt that eventually everything would be on the negotiating
table as soon as the proper negotiating mechanisms have
been put in place by the Federal/Provincial Land Claims
Treaty Commission. Stevenson hinted, there is a lot to be
dealt with and incremental progress on a co-management
agreement, rather than broad-based land claims, are mcre
likely the way of the future. When questioned on these
issues Gina Delamari, the former Director of the Self-
Government Unit. within B.C.’s Ministry of Aboriginal
Affairs, had nothing further to say on any of these issues,
preferring to let Mark Stevenson outline the B.C. Govern-—

ment’s current positions.

Kelly Anne Speck, who was Director of the B.C. Ministry of
Aboriginal Affairs Self-Government Urit after the Sechelt
negotiations (1987-89), had some views of her own on issues

surrounding the Sechelt Self-Covernment Agreement, but

tended to support the comments of Mark Stevenson. Speck

feels in reality the whole Sechelt self-government process

217gechelt Indian Band Self-Goverument Act. (Ottawa: States of
Canada, Queens Printer, 1986) p.949,953, 2.24, 39
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was band directed and internal rather than externally

=8

directed. B.C. had nothing te do with these processes. The
goal of Sechelt was to develop (in 1986) a working relation-
ship with the Province that would allow them to develop
economically. After the Sechelt Agreement was signed, B.C.
disinterested itself and Sechelt was on its own. The only
concern B.C. had at the time was that the Sechelt Indian
Government District Advisory Council was functioning
well.?18 rThat is to say that the Advisory Council was
mandated to address the conceras of non-Natives disenfran-

chised from the 8Sechelt Band Council and B.C. wanted to

ensure it worked. Any other contact was initiated by the

Sechelts themselves.

Speck feels that Sechelt was representative of a policy
window that opened because of the failure to entrench the
inherent right to self—-government in the constitutional

process of 198?,/83.219 Speck argues that essentially

Sechelt stands alone but the ’'Enabling Act’ process could

be made available to other bands. Speck asserts there was

218gechelt Indian Government District Enabling Act, (Victoria:

SLAASL S ———n 222 sAvE

Government of B.C., 1987) S5.2(2). p.1-2.

219rjan Schwartz. First Principles, Second Thoughts.
{Montreal: The Institute for Research on Public Policy, 198%9)

Chpt.5.
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never, up until the Treaty Commission (1993), any
provincial policy on seli-government and even now it will
only truly evclve with the Commission. Speck further
asserts that this 1is proved by Sechelt being an anomaly
among all the other bands in B.C. who have no relationship
with the Province. Up until now (1993), Speck states,
self-government has not been a policy priority for the

province.

The participants in the Sechelt self-government process
seem very much in accord on three major points. Firstly,

the Sechelt Self-Government Agreement was an anomaly

arising out of special circumstances, unlikely to be
repeated. Secondly, the political leadership of David
Crombie was paramount to the successful conclusion of nego-

tiations. Lastly, the text of the Sechelt Self-Government

Agreement was band directed with no Federal or Provincial
initiative. It remains to sum up and link these notions in

the concluding chapter of this work.
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CHAPTER SEVEN

SECHELT —— WATERSHED OR

WATER UNDER THE BRIDGE

From the interview material contained in the previous
chapter several things have become clear. Firstly, band
specific self-government was an alternative floating in the
‘policy stream’ in and around the Department of Indian
Affairs in both Ottawa and British Columbia at the end of
the 1980s. Up until 1985 within the D.I.A.N.D. national
headquarters in Ottawa, it had not been the solution of

choice in regard to the self-government question.

It is clear from evidence presented throughout this work
that both bureaucrats and legislators, wup until the
mid-1980s, favoured a national policy on self-government.
What elevated band specific solutions to the Government’s
‘decision agenda’ was firstly a change in administration
(from Trudeau’s Liberals in 1984 to Mulroney’s Conserva-
tives in 1984), and the arrival on the scene of Davia
Crombie a dynamic new Minister anxious to prove himself and
commence a national political career. It is important to
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note both Mike Sakamoto and Fred Walchli have pointed out,
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it was the newness of a minister with political capital to
spend, rather than any minor change in the policy direction
surrounding the self—-government issue in D.I.A.N.D. at the
time that fostered a successful conclusion to the Sechelt
Self-Government negotiations. Crombie functioned as the
‘policy entrepreneur’ for the Sechelt’s self~government
proposal, building a coalition of some unlikely political
partners such as the Sechelts themselves and the more tradi-
tional bureaucrats at D.I.A.N.D. Hence it was a coalition
of fortuitous circumstances and individuals that created
Sechelt rather than any preconceived plan on the part of

Ottawa or B.C.

In summation, this work has demonstrated that there are
three crucial realities to explain the signing of the

Sechelt Self-Government Agreement. Firstly, the idea of

‘band specific’ self-government solutions were percolating
up through the D.I.A.N.D. bureaucracy under the sponsorship
of the B.C. Regional Director, Fred Walchli. Secondly, the
change in administration resulting in an influx of new
personnel to the Ministry —— specifically David Crombie,
the new Minister of Indian Affairs. Lastly, the fact that
David Crombie was successfully able to both 1lebby his

Federal Cabinet colleagues while
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Sechelt’s self-government proposal in and around Govern-

ment.

In short, Crombie was the only individual among the parties
involved who could have functioned as an effective ’policy
entrepreneur’ to couple both a problem and a solution
regarding the Aboriginal self-government issue. The fact

that the Sechelt Self-Government Agreement is an anomaly is

testament to the fact that even with ministerial clout
backing the initiative at the outset, there were no ’spill
over’ effects and no other takers among bands in B.C. or

elsewhere.

It is also clear that Sechelt is an anomaly for those same
reasons previously mentioned. From the interview material,
especially that of Fred Walchli, it is clear that while the
solution of band specific self-government was in the
‘policy stream’ in and around the ministry, the upper
echelons of D.I.A.N.D. were hostile to it. That is clear
from the accounts of both Fred Walchli and Gordon Anderson,
one of Sechelt’'s principle negotiators. Hence there was
definitely no initiatives to make Sechelt an example for
other bands in B.C. or in fact in Canada. Despite the
stated fears of groups such as the A.F.N. and the Union of

B.C. Indian Chiefs, oOttawa would never have brooked the
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outright hostility of these same groups towards legislated
thought the self-government issue would play nationally (as

per Bill C-52, of 1984).

Not enough credit is given to the Sechelt’s themselves, as
per the interview material, specifically that of Mike
Sakamoto, the Federal Negotiator, who pointed out that in
fact it was the Sechelt’s who approached Ottawa with a
complete proposal not the other way around. Also, with such
divergent and often mutually hostile positions among all
the interested parties, it required all the political
capital of a new minister to bring the parties to the
Sechelt negotiations to the table. As was demonstrated
throughout the text heavy criticism of the Sechelt

Self-Government Agreement was immediately launched among

scholars and Native groups, after its successful con-

clusion.

The reason perhaps why scholars such as Bartlett (1990),
Penner (1988) and Boldt and Long (1988), as well as the
Assembly of First Nations (1987, 1989, 1990) and the Union

of B.C. Indian Chiefs (1987, 1990) have lobbed such heavy

he Sechelt Self-Government Act were worries
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the Union of B.C. Indian Chiefs, head Saul Terry, have

-

referred to the Sechelt Self-Government Agreement as a

‘Federal Trojan Horse , or as the thin edge of a wedge
driven between Natives and their sovereign relationship
with the Crown.220 Sechelt, as this work has
demonstrated, has little effect on any Aboriginal issues of
any kind. There is a lack of federal superintendence on the
part of Indian Affairs and at the same time an expanded
relationship with the province of B.C., with regard to
public works where before there was none. All of these new
realities have amounted to very 1little given the
contentious nature of notions of BAboriginal title and
rights outlined in this work. Thus, it is clear that the

Sechelt Self-Government Agreement has not led to either an

erosion of an inherent aboriginal right to self-government

nor created a solution to Ottawa’s problems with the issue.

The crux of the issue for scholars such as Boldt and Long
has been whether or not the Sechelts have actually achieved

genuine First Nations government.221 The basic argument

220g,y3 Terry, Our Land is Our Future. (Vancouver: The Union
of B.C. Indian Chiefs, 1990) p.1-15.

221lyenno Boldt and Anthony J.” Long in Governments in
Conflict (Torouto: University of Toronto Press, 1988) p.38-56.
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is that the Sechelts have not instituted a third order of
government but rather have had a quasi-municipal status
imposed by the federal government, effectively giving both
the federal and provincial governments types of relations
with Sechelt that they would not have had under the Indian
Act. What is meant by this is that an institutional assimi-
lation of the Sechelts has taken place whereby the province
of B.C. is now providing services to Sechelt while at the
same time receiving tax revenue from the band. Hence,
having some say in how the band manages itself. From the
Native perspective the argument runs that Ottawa nc longer
treats with Sechelt as one sovereign nation to another, but
as a Jjunior form of government. Hence, Sechelt can no
longer claim a special relationship with the Crown and hope
to maintain the inherent Aboriginal rights that flow from
it. Obviously, as former Sechelt Chief Stan Dixon pointed
out in this work, this has not happened. In point of fact,
very little has happened. What this means is that legisla-
tively Sechelt has done 1little (beyond instituting
municipal taxation for services) to challenge or
acknowledge the lack of both federal and provincial superin-

tendence.

Evidence presented in Chapters Two and Three of the text

suggested that with regard to issues of land claims and




self-government in B.C., key individuals both federally,
provincially and in the forest industry would have
preferred self-government models akin to Sechelt. It was
also clear from the summary of court cases stemming from
claims related and treaty driven, political activity by
B.C. HNative groups that neither the federal nor the
provincial governments were likely to succeed in uncoupling
land claims from self-government. Native groups feel that
these issues are so deeply intertwined that they must be

negotiated as one package.222

Sechelt has not amounted to a watershed in the history of
Aboriginal politics as B.C. itself has shown little if any
interest in pursuing this type of agreement. As Kelly Anne
Speck, the former Director of the Self-Government Unit of
Aboriginal Affairs, pointed out. Infrastructurally it seems
that B.C. has not made vast inroads into the day-to-day
administration of the band as Boldt and Long (1988) would
have us believe. Rather, Sechelts’ relationship with the
Province has dealt with more mundane matters such as sewage

and water treatment.223 it is clear that all the various

—— g oo

222poderai Government's Land Claims Process (Position Paper)

(Ottawa: Assembly of First Nations, 1990). p.1-43.

223Gary P. Taylor and John Faget, Federal/Provincial
Responsibility and the Sechelt, in David L. Hawkes (ed.)
(Ottawa: Carletcn University Press, 1989). p.333.
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factions party to the Sechelt self-government debate

expected more to result from the Sechelt Self-Government

Agreement.

The previous notion that the Sechelt Self-Government Agree-—

ment boded greater things was true at the conclusion of the
negotiations, but is not true today. Both the Minister of
Indian Affairs, David Crombie, and the Sechelts themselves

expected grander results from the Sechelt Self-Government

Agreement. David Crombie assumed a successful agreement
would result in a political windfall for himself and one
for the Department as well, with other bands being
attracted to the negotiating table. The Sechelt band had

hoped that by leaving the Indian Act their new corporate

status and enhanced relationship with B.C. would result in
large-scale economic development. As Stan Dixon has pointed

out, both these aspirations have gone badly astray.

After the agreement between the federal governmert and the
Sechelt band was signed (1986), Crombie was greeted with

approbation by many groups from the BR.C. Native

Responsibility and the Sechelt, in David L. Hawkes
(Ottawa: Carleton University Press, 19389). p.333.

<

182.

(ed.)



community.224 B.C. Native bands saw the Sechelt

Self~Government Agreement, not as a way out of the Iadian

Act, but as a plot on the part of the federal and
provincial governments to diffuse the land claims issue and
erode Aboriginal rights at the same time.225 The Sechelts
themselves, as Stan Dixon, Graham Allen and Gordon Anderson
have pointed out in Chapter Five, have felt the heavy
burden of added administrative responsibility rather than
reaping any windfall profits from a new ability to manage
non-Native leaseholds as the band sees fit.

It is clear that surrounding the Sechelt Self-Government
Agreement in 1986, there were both grander hopes and
grander fears, neither of which has materialized. Sechelt
is an anomaly in Native/non—-Native relations in British
Columbia. It is neither a harbinger of things to come nor a
legacy of things past. The political window of opportunity
that opened for the Sechelt band did so for some very
special reasons involving the political ability of certain
key 1individuals 1like the federal Minister of 1Indian

Affairs, David Crombie (1984-88) and the Sechelt Chief at

2245541 Terry- Our ILand is Our Future. (Vancouver: "nicon

B.C. Indian Chiefs, 1990). p.1--1i5.

2251pid. p. 1 - 15.
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the time (1986), Stan Dixon. This ’'policy window’ could
have led to what either certain federal and provincial
bureaucrats hoped (a broad range of self—-government models
in exchange for land claims) or what the Assembly of First
Nations feared (a total separation of the issue of the
inherent right to self-government from the land claims

issue).

These instances did not occur at all and the ‘policy
window’ closed almost as rapidly as it opened on the alter-
native of band specific legislated self-government. This
happened for two reasons. Firstly, there was intractable
opposition from many Native groups such as the A.F.N., who
wished to pursue the constitutional entrenchment of the
inherent right to self—-government. Secondly, there was
instability within the bureaucratic coalition in D.I.A.N.D.
brought together by David Crombie and his B.C. Regional

Chief, Fred Walchli, on the Sechelt Self-Government Agree-

ment and band-specific legislated self-government as a
policy option. This is clear from the interview material as
Fred Walchli and Stand Dixon have clearly stated that many
Natives groups and civil servants in D.I.A.N.D. strongly
pushed for the Sechelt Self-Government Negotiations to be

terminated.
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Sechelt is an anomaly, therefore, for several reasons.
First, because originally the Sechelt’s proposal was a
community driven proposal that arrived in the ’policy
stream’ almost at the same times as the new Minister of
Indian Affairs, David Crocmbie, began his administration.
Secondly, Sechelt was alone among bands in B.C. in asking
for delegated federal authority. Lastly, in terms of the
D.I.A.N.D. national agenda, band specific sclf-government
was not to be offered anywhere but B.C. where it was under
consideration but against the wishes of the national admin-

istration.

Up until Crombie, band specific self-government was also
against the wishes of the federal Liberal party, who were
disappointed at the failure to entrench the Aboriginal
right to self—-government in the 1982 Constitution Act. This
reality, coupled with the fall of the Liberals and the
death on order paper of Bill C-52 (1984), the 1Indian

Self-Government Bill left D.I.A.N.D. at loggerheads with

itself on the self-government issue.

In terms of the Provincial point of view, this work has
outlined both the political and legal history of Aboriginal
title claims in B.C., and has demonstrated how the B.C.

Gevernment was actively litigating on questions of
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Aboriginal title and rights, right up to the establishment

e &
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f 5 ﬁuv;au;] Council on Native ngul.a by

of the Premier
Premier Vander Zalm in 1989. During the first half cf the
1980s there was no Ministry of Aboriginal Affairs to speak
of and thus no official government 1line on Aboriginal

issues other than the view that such issues were not the

business of the province of B.c.226

Hence, there was no great momentum in 1986 among the Social
Credit Party members to involve the government in matters
which, at the time, were considered entirely the constitu-
tional responsibility of the federal government. Sechelt,
for Social Credit, was a happy accident and since, as Kelly
Anne Speck and Mark Stevenson have argued, there was no
bureaucratic machinery 1in place, nor desire to create
another Sechelt Agreement, the Government of the day wished
to leave things as they were, hoping any attraction would

result by example rather than a campaign.

Sechelt is an anomaly. It is not a third order of govern-—
ment, nor is it quite a federal municipality. What this

work has shown Sechelt to be is a form of Federally

226paul Tennant. Aboriginal Peoples and Ponlitics. (Vancouver:
U.B.C. Press, 1990). Chapter 17.
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mandated community-based self-government where political
franchise is based on ethnicity. It has some aspects of
governance such as the ability to pass laws regarding
health, education and welfare that make it not dissimilar
to a Swiss Canton which are small (or large) self—-governing
communities based on ethnicity, situated in a federal state
(Switzerland). Sechelt’s powers are not as extensive as

that of a Canton, but the idea is similar.

Sechelt is First Nation government but of a very restricted
nature, and as such it reflects neither the hopes nor the
fears of B.C. and Canada’s Native communities. The Sechelt

Self-Government Agreement will also not be repeated as it

was the result of wunique political circumstances, not
D.I.A.N.D. policies or processes, nor a political movement
from Natives agitating for this kind of agreement. Sechelt

is an anomaly.

187.




10.

11.

12.

13.

14.

BIBLIOGRAPHY

Aboriginal Law. Robert C. Strother, W. Graham Allen.
The Continuing Legal Education Society of B.C. 1990,
p- 1.1 — 4.2

Adams, Howard. Neocolonialism and the Native
Struggle. Toronto: New Press. 1990.

Adams, Howard. Prison_ of Grass. Tercnto: New Press.
1975.

Adams, Howard. Prison of Grass. (2nd ed.) Saskatoon:
Fifth House Publishers. 1989.

Amin, Samir. Maldevelopment. London: United Nations
University Press. 1990.

Anderson, Gordon. Sechelt Self-Government. Interview
done by Paul Rose. May 17, 1993.

Angus, Murray. “And the Last Shall be First”. Ottawa:
Aboriginal Rights Coalition. 1990.

Asch, Michael. Home and Native Land. Toronto:
Methuen. 1984.

Asch, Michael. ”Dene Self-Determinaticn»” in Eleanor
Leacock and Lee, R.B. (eds). Politics and History in
Band _Societies. Cambridge: Cambridge University

Press. 1582.

Barnett, Tony. Sociology & Development. London:
Hutchinson. 1988.

Barsh, Lawrence, Russel and Henderson, J.Y.
Aboriginal Rights, Treaty Rights and Human Riqghts.
Toronto: Journal of Canadian Studies (17(2)). 1983.

Barth, Frederick. Ethnic Groups and Boundaries.
Boston: Little Brown. 1569.

Bartlett, Richard, H. Resource Development and
Aboriginal Lands. Calgary: University of Calgary.
1991.

Bartlett, Richard, H. Subjugation, Self-Management
and Self-Government of Aboriginal ZLands. Kingston:
Queens University 1Institute of Intergovernmental
Relations. 1986.

188.



15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

%]
=)

BIBLIOGRAPHY

{cont’'4d)
Abor r Right in

g od 23 ~h F. | b2 T T
Bartlett, rRl<aarc, s 48 Aboriginal
N
H

Wate s
Canada. Saskatoon: University of Saskatchewan. 1988.

Bartlett, Richard, H. Indian Reserves and Aboriginal
Lands in Canada, A Homeland. Saskatoon: University of
Saskatchewan. 19¢0.

Bennett, Gordon. Aboriginal Rights in International
Law. London: Royal Anthropological Institute. 1978.

Boisvert, David, A. Forms of Aboriginal Self-Govern-—
ment. Kingston: Institute of Intergovernmental
Relations. 1985.

Boldt, Menno and Long, Anthony. “Aboriginal Self-
Government”. Policy/Options/Politique, 7 (9), 33-37.
1989.

Boldt, Menno and Long, Anthony, (eds). The Quest for
Justice. Toronto: University of Toronto Press. 1985.

Boldt, Menno; Long, Anthony, J; and Little Bear,
Leroy, (eds). Pathways to Self-Determination.
Toronto: University of Toronto Press. 1984.

Boldt Menno; and Long, Anthony, J; (eds). Governments
in Conflict. Toronto: University of Toronto Press.
1988.

Boldt Menno; Long, Anthony, J; and Little Bear,
Leroy, (eds). Aboriginal Rights. Lethbridge:
University of Lethbridge. 1983.

British Columbia Claims Task Force. Vancouver:
Ministry of Aboriginal Affairs. 1991.

Brown, George and Maguire, Ron. Indian Treaties in
Historical Perspective. Ottawa: Indian and Northern
Affairs Canada. 1979.

Canadian Arctic Resources Committee. Aboriginal
Self—-Covernment and Constitutional Reform. Ottawa:

C-A-Rnc. 1988'

Cardinal, Harold. The Unjust Society. Edmonton: M.G.

F* ¥y iy N e "

Hurtig Ltd. 1969.

189.



N
o

29'

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

BIBLIOGRAPHY
(cont’d)

Lo
=]

Cassidy, Frank and Bish, Robert, L. ndia
Government. Lantzville: Oolichan Books and The
Institute for Research on Public Policy. 1989.

Cassidy, Frank and Dale, Norman. After Native Claims.
Halifax: Institute for Research on Public Policy.

1988.

Cassidy, Frank. Reaching Just Settlements.
Lantzville: Oolichan Books and the 1Institute for
Research on Public Peolicy. 1990.

Cassidy, Frank. Aboriginal Self-Determination.
Lantzville: Oolichan Books, 1991.

Cawson, Alan, (ed). Organized Interests and the
State. London: Sage. 1985.

Clark, Bruce Native Liberty, Crown Sovereignty.
Montreal: Toronto: James Lorimer Co. 1990.

Clement, Wallace. Continental Corporate Power.
Toronto: McClelland and Stewart. 1977.

Comeau, Pauline and Stantin, Aldo. The First
Canadians. Toronto: James Lorimer Co. 1990.

Connell, Barbara and Connell, Glen. Band Government
Development. Winnipeg: Connell Resources. 1984.

Cocke, Kate. Images of Indians Held by Non-Indians.
Ottawa: Department of Indian and Northern Affairs.
1984.

Coolican, Murray, (Chairman). Living Treaties,

Lasting _Agreements. (Coolican Report). Ottawa:
Department of Indian Affairs. 1985.

Coopers and Lybrand. Federal Expenditures and
Mechanisms for their Transfer to 1Indians. Special
Committee (H.C.) on Indian Self-Government. Ottawa:
Coopers & Lybrand. 1983.

Cowie, Ian, B. Future Issues and Coordination between
Aboriginal and Non—-Aboriginal Governments. Queens
University Institute of Intergovernmental Relations.
1987.

Cumming, Peter; and Mickenberg, Neil. Native Rights
in Canada, (2nd ed:) Toronto: Indian Eskimo Assoc. of

Canada. 1972.

190.



42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

BIBLIOGRAPHY
(cont’d)

Dacks, Gurston. A Choice of Futures. Toronto:
Methuen. 1981.

Delgamuukw Vs. A.G. Reasons for Judgement. Smithers:
Supreme Court of B.C. #0843. June 30, 1990.

Dene Nation, Public Government for the People of the
North. Yellowknife: The Dene Nation. 1982.

Department of Indian Affairs and Northern Develop-
ment. Statement of the Government of Canada on Indian
Policy. Ottawa: Queens Printer. 1969.

Department of Indian Affairs and Northern Develop-
ment. Task Force on Indian_Economic Development.
Ottawa: Queens Printer. 1986.

Department of 1Indian Affairs and Northern Develop-
ment. Indian Self-Government in Canada. Ottawa:
Queens Printer. 1986.

Department of Indian Affairs and Northern
Development. Implementation of the 1985 Changes to
the Indian Act. Ottawa: Queens Printer. 1985.

D.I.A.N.D. Splinter Groups, Factions and Group
Cohesion in the Comprehensive Claims Context. Ottawa:
D.iI.A.N.D. 1983.

Department of Indian Affairs and Northern Develop-
ment. Property Rules for Indian Lands under Self-
Government. Ottawa: Queens Printer. 1988.

Dyck, Noel, (ed). Indigenous Peoples and the Nation
State. St. John’s: Memorial University. 1989.

Double Speak of the 90’'s. Position Paper. Ottawa:
Assembly of First Nations. August, 1990.

Dussault, Rene and Borgeat, Louis. Administrative
Law. Toronto: Carswell, 1985.

Edward, Paul, (ed). In all Fairness. Ottawa: Queens
Printer. 1981.

Elliott, David. “Aboriginal Title” in Bradford Morse
(ed). Aboriginal Peoples and the Law. Ottawa: Carlton
University Press. 1985.

191.




56.

57.

58.

60.

61.

62.

63.

64.

65.

66.

67.

68.

BIBLIO(;RAPHY
(cout’4d)

Enloe, Cynthia, H. “Internal Colonialism, Federalism
and Alternative State Development Strategies”. New
York: Publuis. The Journal of Federalism. Fall 1969,

145-160. 1969.

Federal-Provincial Meeting of Senior Officials on
Aboriginal Constitutional Matters. Document: 840-393/
016. Ottawa: Queens Prianter. 1986.

Federal Governments Land Claims Process. (Position
Paper). Ottawa: Assembly of First Nations. August 21,

1590.

Fenge,Terry and Rees, William, E. Hinterland or Home-
land. Ottawa: Canadian Arctic Resources Committee.

1988.

Fleras, Augie, and Leonard, Jean, Elliot. The Nations
Within. Torente: Oxford University Press, 1992.

"Forest Group to Face More Uncertainty, Vancouver
Sun, Saturday, June 26, 1993. p.B.9.

Forest Resources Commission. The Future of Our
Forests. (Ministry of Natural Resources) (A.J. Peel
Chairman). Victoria: Government of British Columbia.

1991.

Forest Resources Commission. The Future of Our
Forests. (Ministry of Natural Resources) (A.J. Peel
Chairman ). Victoria: Government of British Columbia.
1992.

Frideres, James, S. (ed). Native People in Can. da.
{2nd ed). Scarborough: Prentice—-Hall. 1983.

Gardom, Garde. "“Land Claims: Harmony Must Begin in
Ottawa”. Yancouver Sun. September 09, 1986. p. A.15.

Gibbons, Roger and Ponting, Rich, J. ”The Paradoxical
Nature of the Penner Report”. Ottawa: Canadian Public
Policy, 1€(2), 221-224. 1984.

Gill, Stephen and Law, David. The Global Political
Economy. Baltimore: Johns Hopkins University. 1988.

Government of Canada. James Bay and Northern OQuebec
Agreement. Ottawa: Queens Printer. 1982.

192.




69.

70.

71.

72.

73.

74.

75.

76.

77 .

78.

79.

80'

BIBLIOGRAPHY
{cont’d)

Government of Canada. Constitution of Canada. Ottawa:
Queens Printer. 1982.

Government of Canada. Proposed 1984 Constitutional
Accord on the Rights of the Aboriginal Peoples of
Canada. Gttawa: Queens Printer. 1984.

Government of the Yukon. Report of the Special
Committee on Indian Self-Government. Whitehorse:
Queens Printer. 1983.

Green, L.C. BAboriginal Peoples, International Law and
the Canadian Charter of Rights and Freedoms. Toronto:
Canadian Bar Review. 1983.

Hall, Tony. "“Self-Government or Self-Delusion”. The

Canadian Journal of Native Studies. 6(1),77-89.1986.

Harvey, Michael. Impacts of Hydro Projects on Indian
Lands in Western Canada. Ottawa: D.I.A.N.D. 1984.

Hawkes, David, C. ed. Aboriginal Peoples and
Government Responsibility. Ottawa: Carlton University
Press. 1989.

Hawkes, David, C. and Peters, Evelyn, J. Issues in
Entrenching  Aboriginal Self-Government. Kingston:
Institute of Intergovernmental Relations. Queens
University. 1987.

Hawley, Donna, Lea. The Annotated 1990 Indian Act.
Toronto: Carswell. 1990.

Henderson, wWilliam. Canada’s Indian Reserves,
Legislative Powers. Ottawa: D.I.A.N.D. 1981.

Henderson, William. “Canada's Indian Reserves”.
Osgoode Hall Law Review, #12. 1980.

Herron, Gaig. (ed). Imperialism, Nationalism and
Canada. Toronto: New Hogtown Press. 1977.

Holmes, Jill. Bill C-31, Equality or Disparity.
Ottawa: Canadian Advisory Council on the Status of

L A Py 100~
women. i1-507/.

House of Commons, Special Committee on Indian
Self-Government. Penner Report. Ottawa: Queens
Printer. 1983.

193.



85.

B6.

87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

BRIBLIOGRAPHY
(cont’d)

House of Commons. Bill C-52. Self-Government. Ottawa:
Queens Printer. 1984.

House of Commons. Indian Self-Government in Canada.
Ottawa: Queens Printer. 1983.

Innis, Harold. The Fur Trade _in Canada. Toronto:
McClelland and Stewart. [1930]. 1954.

Jhappan, Radha. A Global Community. C.P.S.A.
Charlottetown: University of P.E.I. 1992.

Jensen, Doreen and Brooks, Cheryl. In Celebration of
Our Survival. Vancouver, University of B.C. Press.

1991.

Jobson, Keith and King, Richard. (eds). Aboriginal
Title, Rights and the Canadian Constitution.
Victoria: University of Victoria. 1983.

Jordon, Anthony “Government Two - Indians One”.
Osqgoode Hall Law Journal. 1978.

Kingdon, John W., Agenda, Alternatives, Public
Policies. Boston: Little, Brown & Co., 1984.

Kuhlen, Daniel, J. and Skarsgard, Anne. Aboriginal
Rights. Saskatoon: Regina: Native Law Centre. 1985.

Leslie, John and Maguire, Romn. (eds). The Historical
Development of the Indian Act. (2nd ed.). Ottawa:
D.I.A.N.D. 1978.

Lijphart, Arend. Democracy in Plural Societies. New
Haven: Yale University Press. 1977.

Lithman, George, Yngve. ”“The Practice of Underdevel-
cpment”. Stockholm: Stockholm Studies in Social
Anthropology. 1983.

Lysyk, Kenneth. “The Rights and Freedoms of the
Aboriginal Peoples of Canada”. In Walter S.
Tarnopolsky and Gerald A. Geaudoin (eds). The
Canadian Charter of Rights and Freedoms. Toronto:
Carcuall 1622 .

N R B W R e e & - e

Manitowali, Mark. The Governing of Indian Reserves.
Ottawa: D.I.A.N.D. 1980.

Manitowali, Mark. The Indian Act and Indian
Sel f-Government. Ottawa: D.I.A.N.D. 1980.

194.



98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

111.

BIBLIOGRAPHY
(cont’4d)

Manue George and Poslums, Mike, The Fourth World.

]
-
Toronto: Collier—-MacMillan. 1974.

Manyfingers, Wallace. “Aboriginal Peoples and the
Constitution”. Alberta Law Review. 1981.

Marchak, Patricia. Green Gold. Vancouver: U.B.C.
Press. 1983.

Mathias, Chief, Joe. Conspiracy of Legislation.
Ottawa: Assembly of First Nations. 1986.

McRae, K.D. “Consociationalism and the Candian
Political System”. In K.D. McRae (ed). Consociational
Democracy. Toronto: McClelland and Stewart. 1974.

Métis and Non-Status Indian Constitutional Review
Committee. Native People and the Constitution of
Canada. Ottawa: Native Council of Canada. 1981.

Morse, Bradford, (ed). Aboriginal Peoples and the
Law. Ottawa: Carleton University Press. 1989.

Murray, Dobbin. The One and a Half Men. Vancouver:
New Star Books. 1981.

Nahwegahbow, David, C; Posluns, Michael; Allen, Don
and Sanders, Douglas. The First Nations and the
Crown. Ottawa. Queens Printer. 1983.

Nahwegahbow, David, C. Federal—-Provincial
Implications of Various Concepts of Indian
Self-Government. Ottawa: D.I.A.N.D. 1983.

Nakatshura, Shaun. ”“A Constitutional Right of Indian
Self-Government”. University of Toronto, Faculty of
Law Review 43(2), 72-99. 1985.

National Indian Socio—Economic Development Committee.
To Have What is One’s Own. Ottawa: Queens Printer.
1979.

Native Council of Canada. Native Self—-Government and
the Delivery of Educational, Cultural, Social and
Economic Services. Ottawa: Native Council of Canada.
1982.

Naylor, Tom. The History of Canadian Business
1967—-1914 Vol.l. The Banks and Finance Capital,
Vol.2. Industrial Development. Toronto: James Lorimer
Co. 1975.

195.




113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

[
N
1~

125.

BIBLIOGRAPHY
{cont’d)

[l
m

Niedermeyer, Lynn. “Aboriginal Rights”. Queens

Journal #6. 1980-81.

Nisga’a Tribal Council. The Nishga Position.
Vancouver: N.T.C. 1983.

Norbert, Rouland. Les Inuit, du Nouveau Québec et
la Convention de la Baie James. Québec:
Université Laval. 1978.

Nunavut Constitutional Forum. Building Nunavut.
Ottawa: Queens Printer. 1983.

Opekekew, D. The Political and legal Options of
Implementing Indian Government within Confederaticn.
Regina: Federation of Saskatchewan Indians. 197S5.

Ormsby, William. ”“The Province of Canada”. In K.D.
MacRae (ed.). Consociational _ Democracy. Toronto:
McClelland and Stewart. 1974.

Panitch, Leo. “Dependency and Class in Canadian
Political Economy”. Toronto: Studies in Political

Economy (Autumn) #6, 7-34.

Paquette, Jerry. Aboriginal Self-Government.
Kingston: Institute of Intergovernmental Relations.

1986.

Pearse, Peter, H. Timber Rights and Forest Policy in
B.C. Vol. 1&2. Report of the Roval Commission on
Forest Resources. Victoria: Government of B.C. 1976.

Penner, Keith. Indian Self-Government in Canada.
Ottawa: Supply and Services. 1983.

Peters, Eveyln, J. Existing Aboriginal
Self-Government Arrangements in Canada. Kingston:
Queens University. 1987.

Peterson, Jacqueline and Brown, Jennifer (eds). The
New Peoples. Winnipeg: University of Manitoba Press.

1985.

onting, J. Rick ed . Arduous Journev. Toronto:

—..——..: 2 LM o

McClelland and Stewart 1986.

Ponting, J. Rick; and Gibbons, Roger. Out of
Irrelevance. Toronto: Butterworth. 1980.

196.



12s.

127.

128.

129.

130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

BIBLIOGRAPHY
(cont.’'d)

Price-Waterhouse. The Forest Industry in _B.C.
Vancouver: Price-Waterhouse, Vol.s 1986/7/8/9 et.al.

Proposed Amendments to the Indian Act Concerning
Conditionally Surrendered Iand and Band Taxation
Powers. Ottawa: Supply and Services. 1987.

Public Information Sessions. Vancouver: Ministry of
Forests (B.C.). 1989.

Purich, Donald. Qur Land. Toronto: Lorimer. 1986.

Raunet, Daniel. Withcut Surrender, Without Consent.
Vancouver: Douglas and McIntyre. 1984.

Reiber, Jesse, A. Fundamental Concerns Regarding
Indian local Gevernment. Ottawa: D.I.A.N.D. 1977.

Richard, Boyce. Strangers Devour the Land. Toronto:
Macmillan. 1977.

Richardson, Boyce; Erasmus, George. Drum Beat.
Ottawa: A.F.N. Summerhill. 1989.

Robertson, H. Reservations Are For Indians. Toronto:
James, Lewis and Samuel. 1970.

Robinson, Eric and Quiney, Henery, Bird. The Infestead
Blanket. Winnipeg: Queenston House. 1985.

Robinson, Michael, Native and Local Economics.
Calgary: Petro—-Canada, Environmental and Social
Affairs. 1981.

Ruben, Allen, M. The Federal Governments Special Land
Claims Policy. Fredericton: Ruben and Kingston,
Barristers and Solicitors. 1988.

Sakamoto, Mike. The Sechelt Self-Government Negoti-
ations. Interview conducted with Paul Rose. March 09,
1993.

Salisbury, Richard T.A. Homeland for the Cree.
Kingston: Queens University Press. 1986.

Sanders, Douglas E. Native People in _Areas of
Internal National Expansion. Copenhagen: Inter-
national Workshop for Indigenous Affairs #14. 1973.

Sanders, Douglas, E. Prior Claims. Montreal: The
Institute for Research on Public Policy. 1983.

197.




[
'L
[ 8]

143.

144.

145.

146.

147.

148.

149.

150.

151.

152.

153.

154.

155.

BIBLIOGRAPHY
(cont’d)

Sanders, Douglas, E. "The Rights of the BAboriginal

XMEBC L Ty Lt B g 4

Peoples of Canada”. Toronto: Canadian Bar Review #61,
314-338. 1983.

Sanders, Douglas. “The Aboriginal Title OQuestion in
British Columbia”. Vancouver: Continuing Legal
Education Society of British Columbia. 1986.

Sanders, Douglas. ”“Aboriginal Peoples and the Consti-
tution”. Edmonton: Alberta Law Review #19. 1981.

Schwartz, Brian. First Principles, Second Thoughts.
Montreal: The Institute for Research on Public

Policy. 1986.

Sechelt Act and What It Means. Vancouver: Unrion of
B.C. Indian Chiefs (Theo Collins), 1988.

Sechelt Indian Band Self-Government Act. Ottawa:
Statutes of Canada. Queens Printer. 1986.

Sechelt Indian Government District Enabling Act.
Victoria: Government of B.C. 1987.

Shkilnyk, BAnastasia, M. A Poison Stronger than Love.
New Haven: Yale University Press. 1985.

Simeon, Richard and Banting, Keith, (eds). And No One
Cheered. Toronto: Methuen. 1983.

Sinclair, William, F. Native Self-Reliance Through
Resource Development. Vancouver: Hemlock Printers.
1984.

Slattery, Brian. The Land Rights of Indigenous
Canadian Peoples. Oxford: Oxford University Press.
1979.

Slattery, Brian. “The Constitutional Guarantee of
Aboriginal and Treaty Rights”. Queens Law Journal #8.
1982/83.

Smith, Wallis. Aboriginal Self-Government. Victoria:

Provincial Secretariat for Resocurce Development.
Government of B.C. 1984.

Smith, Andrea. ”"N.W.S. Action”. N.W.S.A. News. Spring
Vol.13.No.2. 1990.

198.




156.

157.

158.

159.

160.

161.

l162.

163.

164.

165.

166.

167.

168.

169.

BIBLIOGRAPHY
{cont’d)

Smith, Joan. (ed); Wallerstein, Immanuel, (ed);
Evers, Hans~Dieter, (ed). Household and the World-
Economy. Beverly Hills: Sage. 1984.

Statistics Canada. Profile Census Division and Sub-
division in British Columbia. Part A. Cat No. 95-384.
(Ottawa: Supply and Services, 1992). 1991 Census of
Canada.

Stevens, Mark. The Sechelt Self-Government Negotia—
tions. From an Interview conducted with Paul Rose.
March 17, 1993.

Stiles, Kendall, W., and Akaha, Truneo, (eds.)
International Political Economy. New York: Harper
Collins. 1991.

Stevens, R. Michael. YAsymmetrical Federalism”.
Publius, The Journal cf Federalism. Fall, 177-203.
1977.

Swift, Jamie. Cut and Run. Toronto: Between the Lines
Press. 1983.

Tanner, Adrian (ed). The Politics of Indianness. St.
John’s: Memorial University. 1983.

Tarnopolsky, Walter S. and Beaudoin, Gerald A. (eds).
The Canadian Charter of Rights and Freedoms. Toronto:
University of Toronto Press. 1982.

Task Force on Program Review. Improved Program
Delivery. (The Nielson Report). Ottawa: Canadian

Government Publishing Centre. 1986.

Taylor, O.W. Timber: History of the Forest Industry
in B.C. Vancouver: J.J. Douglas. 1975.

Tennant, Paul. Aboriginal Peoples and Politics.
Vancouver: U.B.C. Press. 1990.

Terry, Saul. Qur Land is Our Future. Vancouver: Union
of B.C. Indian Chiefs. 1991.

The Indian Act 1990. Govermnment of Canada. Ottawa:
Queens Printer. 1990.

The James Bay and Northern Québec Agreement.
Québec: Editeur Officiel du Québec. 1976.

199.




172.

173.

174.

175.

176.

177.

178.

179.

180.

181.

182.

183.

184.

i85.

BIBLIOGRAPHY
(cont’d)

Union of B.C. Indian Chiefs. Recommendations on the
Revised Forest Act. Submitted to the B.C. Minister of
Forests, March 1978. Letter to the Minister signed by
George Manuel, President, June 15.

Waldram. James, B. The Impact of Hydro Development
upon a Northern Manitoba Native Community. Hartford:
University of Connecticut. 1983.

Waldram, James, B. As Long as the Rivers Run.
Winnipeg: University of Manitoba Press. 1988.

Wallerstein, Immanuel. Geopolitics and Geoculture.
Cambridge: Cambridge University Press. 1991.

Watkins, Melville. Dene Nation. The Colony Within.
Toronto: University of Toronto Press. 1977.

Watkins, Melville. ”A Staples Theory of Economic
Growth”. Canadian Journal of Economics and Political
Science 29(2) May, 141-158. 1963.

Watkins, Melville. “The Staples Theory Revisited”.
Journal of Canadian Studies 12(5) Winter, 83-95.

19717.

Watkins, Melville. A Staples Theory of Capitalist
Growth. Paper presented at the Three Nations
Conference in New Zealand. November 1980.

Waubageshig, J. (ed). The Only Good Indian. Toronto:
New Press. 1270.

Weaver, Sally M. Making Canadian Indian Policy.
Toronto: University of Toronto Press. 1981.

Weaver, Sally M. “Federal Policy-Making for Métis
and Non-—-Status Indians in the Context of Native
Policy”. Canadian Ethnic Studies 17, #2, 80-102.1985.

Weaver, Sally M. "A Commentary on the Penner Report”.
Canadian Public Policy, 10(2), 215-221. 1984.

Weaver, Sally M. ”“Indian Policy in the New Conserva-
tive Government Part I: The Nielson Task Force of
1985. Native Studies Review, 2(1), 1-44. 1986.

Weaver, Sally M. ”"A New Paradigm in Canadian Indian
Policy for the 1990s” Canadian Ethnic Studies 22, No.
3 (1990): 8-18.

200.




170.

171.

186.

187.

188.

189.

BIBLIOGRAPHY

(cont’'d)
Tobias, John L. “Protection, Civilization, Assimila-
tion”. In Ian A.L. Getty and Antoine S. Lussier

(eds). As Long as the Sun Shines and Water Flows.
Vancouver: U.B.C. Press. 1976.

Troyer, Warner. No Safe Place. Toronto: Clarke, Irwin
and Co. 1977.

Weinstein, John. Aboriginal Government Off A Land
Base. Kingston: Queens University. 1986.

Whittington, Michael S. and Williams, Glen (eds).
Canadian Politics in the 1980’'s (2nd ed). Toronto:
Methuen. 1984.

Wilson, Jeremy, Wilderness Politics in B.C., in
William, P. Coleman and Grace Skogstad, eds. Poiicy
Communities and Public Policy in Canada. Mississauga:
Copp Clark Pitman Ltd. 1990C.

Zlotkin, Norman, K. Unfinished Business. Kingston:
Queens University. 1983.

201.




