
The 

National Library 
of Canada 

Biblioth&que nationale 
du Canada 

Acquisitions and Direction des acquisitions et 
Bibliographic Services Branch des services bibliqrapniaues 

395 Wellington Street 395, rue Wellingtcn 
Ottawa, Ontarto Ottawa (Ontario) 
KIA ON4 K I A  ON4 

quality of this microform is La qualite de cette microforme 
heavily dependent upon the 
quality of the original thesis 
submitted for microfilming. 
Every effort has been made to 
ensure the highest quality of 
reproduction possible. 

If pages are missing, contact the 
university which granted the 
degree. 

Some pages may have indistinct 
print especially if the original 
pages were typed with a poor 
typewriter ribbon or if the 
university sent us an inferior 
photocopy. 

Reproduction in full or in part of 
this microform is governed by 
the Canadian Copyright Act, 
R.S.C. 1970, c. C-30, and 
subsequent amendments. 

depend grandement de la qualit6 
de la Bhhe soumise au 
ir'gcrsfilrnage. Nous avons tout 
fait pour assurer une qualit6 
supbrieure de reproduction. 

S'il manque des pages, veuillez 
communiquer avec I'universite 
qui a confere le grade. 

La qualite d'impression de 
certaines pages peut laisser a 
desirer, surtout si les pages 
originales ont ete 
dactylographiees a I'aide d'un 
ruban use ou si I'universite nous 
a fait parvenir une photocopie de 
qualite inf6rieure. 

La reproduction, m&me partielle, 
de cette microforme est soumise 
a la Loi canadienne sur le droit 
d'a~teur, SRC 1970, c. C-30, et 
ses amendements subsequents. 



'THE CARE TO THE ADVERSARIAL PERSPECTIVE IN FAMILY LAW 
PRACTICE 

Carla Stephanie Hotel 
B .A. (Criminology), Simon Fraser University, 1990 

A THESIS SUBMI?TED IN PARTIAL FULFILLMENT OF THE 

REQUIREMENTS 

FOR THE DEGREE OF 

MASTER OF ARTS (CRIMINOLOGY) 

in the School 

of 

Criminology 

O Carla Stephanie Hotel 1993 

Simon Fraser University 

July, 1993 

All rights reserved. This work may not be 
reproduced in whole or in part, by photocopy 

or other means, without permission of the author 



Bibliotheque nationale 
du Canada 

Acquisitions and Direction des acquisitions et 
Bibliographic Services Branch des services bibliographiques 

395 Wdiington Street 395, rue Well~ngion 
Ottawa. Ontario Ottawa (Ontarlo) 
KIA ON4 K!A ON4 

The author has granted an 
irrevocable non-exclusive licence 
a!!owIng the National Library of 
Canada to reproduce, loan, 
distribute or sell copies of 
his/her thesis by any means and 
in any form or format, making 
this thesis available to interested 
persons. 

The author retains ownership of 
the copyright in his/her thesis. 
Neither the thesis nor substantial 
extracts from it may be printed or 
otherwise reproduced without 
his/her permission. 

L'auteur a accord6 une licence 
irrevocable et non exciusive 
perrnettant 3 la Biblioth6que 
nationaie du Canada de 
reproduire, prGter, distribuer ou 
vendre des copies de sa these 
de quelque maniere et sous 
quelque forme que ce soit pour 
mettre des exemplaires de cette 
these a la disposition des 
personnes interessees. 

L'auteur conserve la proprihte du 
droit d'auteur qui protege sa 
these. Ni la these ni des extraits 
substantiels de celle-ci ne 
doivent Btre imprimes ou 
autrement reproduits sans son 
autorisation. 

I S B N  0-315-91239-1 



APPROVAL 

Same: 

Degree: 

Title of the Thesis: 

Examining Committee: 

Chairperson: 

Dare Approved: 

Carla Hotel 

Master of Arts (Criminology) 

The Care to the Adversarid 
Perspective in Family Law 
Practice 

Raymond Corrado, Ph.D. 

Joan Brockman, LL.M 
Assistant Professor 
Senior Supervisor 

Dorothy Chunn, Ph.0 
Assistant Professor 

Mary J'ane Mossman, LL.M 
Professor, Osgoode Hall Law School 
External Examiner 



I hereby g r a n t  to Sinan F rase r  U n i v e r s i f y  t h e  r i g h t  t o  lecd  

my t h e s i s ,  p r o j e c t  or exfendsd ess2y < t h e  t i t l e  of  w5ich  i s  shewn below) 

t o  use rs  of t h e  Simon F rase r  U n i v e r s i t y  L iS ra ry ,  and t o  make p a r t i a l  or 

s i n g l e  co? ies  o n i y  f o r  such users  o r  i n  response fo a r eqbes t  f r ~ m  t he  

l i b r a r y  o f  any o t h e r  u n i v s r s i t y ,  o r  o t h e r  educa t i oga l  i n s t i t u t i o n ,  or, 

i t s  own b e t t a l i  or for x e  o f  i t s  users.  I f u r t h e r  agree t h a t  permissi~n 

f o r  m u l ? i p l e  copy ing  o f  t h i s  wcrtc f c r  s c h o l a r l y  purposes may be g ran ted  

by me o r  t h e  Cean of Graduate S tgd ies .  I t  i s  understood t h a t  copy ing  

o r  p u b l i c a t i o n  of t h i s  work for f i n a n c i a l  ga in  s h a l l  not be a l l owed  

w i t h o u t  rr,y w r i t t e n  permiss ion ,  

Car la  Stephanie Hotel 

August 3 ,  1993 



ABSTRACT 

On one level, the Canadian legal system is adversarial, and is based on 

concepts of rights, justice, procedural fairness, and equal treatment. It is also arguably 

androcentric given that, until the turn of the century, it was the exclusive province of 

men. Consequently, the increasing proportion of women entering the legal profession has 

gcneratcd some concern that the established rules and procedures not only limit 

achievement opportunities and abilities of women lawyers but also inhibit alternative 

methods of resolving legal disputes. A major criticism of this male-dominated legal 

system is that women bring a different perspective to resolving legal disputes. More 

specifically, it has been suggested that women are more likely than men to have a care- 

oriented approach while men are more likely to have a rightsoriented approach. This has 

two major implications for women lawyers: 1) women are "reluctant adversaries" in the 

legal profession; and 2) women offer a "transformative potential" to the adversarial 

system. 

This thesis explores the implications of a care-rights continuum in family law 

practice. Eighteen women and eighteen men who practise family law were interviewed 

about their approaches to their work. The lawyers were questioned about their personal 

strengths for family law practice, how values influence their work, and how they would 

approach a hypothetical family law scenario. 

This research indicates that the approaches of the respondents to their work fell 

along a care-rights continuum. While women and men could be found all along the 

continuum, the women lawyers were more likely to identify with a care orientation while 



the men lawyers were more likely to associate with a rights orientation. 

The women lawyers were also more likely to be dissatisiicd with the I-esults 

of the adversarial method of resolving family law disputes. The reasons for this 

dissatisfaction varied, but they shared a conmon discontent with the scttlemenis achicvcd 

for women in family law disputes. 

There are strong indications that women lawyers arc making unique and 

important contributions to family law practice. It has yet to be determined if' womcn will 

transform the existing adversarial system. 
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CHAPTER ONE 

Introduction 

Perhaps [women lawyers and womcn jiidgcs] will S U C C ' C C ~  i n  
infusing the law with an understanding ot' what i t  mc;lns to bc 
fully human (Wilson, 1991, p. 522). 

This statement by Madame Justice Wilson (1991). a I'ormcr iudgc 01' I ~ C  Sup~-rnw 

Court of Canada, is theoretically and suhsiantively challenging. In wcstcrn aocicty, 

women have been, and still are, attributed with characteristics t h a ~  arc ;1ssocia1~'d wit11 

caregiving and nurturing (Gilligan, 1982: Lyons, 1983; Miller, 1 976; Noddings, 1 984; 

Ruddick, 1980; Whitebeck, 1984). In the "private sphcrc", womcn arc rl-sponsi hlc I'or ~ l i c  

maintenance of the family, and in the "public spherc" arc overrepscscntcd in carc-osicn~cd, 

professional positions such as those of social workers, nurses, and teachcrs (Baincs ct ;d., 

1 %I).' 

Men, on the other hand, are associatcd with lights-oriented charactcrislics, and arc 

overrepresented in high status and powcr-oricnted positions in lhc public sphcsc, wiih 

minimal domestic responsibility in the private sphcrc. Thcsc Facts translarc inlo 

stereotypical assumptions which continue to limit the casecr access and achicvcmcnts 01' 

women. Public and private sphere roles rcinforcc, and conscqucntly pcrpctl~ittc cxisling 

economic and social gender relations (Baines ct al., 199 1 ; Fostcr, 1 W6). 

1 Many feminists have suggested that the distinction between the private and public sphere is not 
unproblematic in that it is more of a reality for white middle class women and rnen (Pateman, 
1989). 



Essentially, the body of literature addressing gender-related characteristics is linked 

to thc notion of moral development in women and men (Giiligan, 1982; Lyons, i983).' 

Thc theoretical speculations concerning the moral development of women and men are 

notably diverse and conflicting however, and are only beginning to be examined, 

The notion that women have (for whatever reason) a distinct moral orientation has 

been both theoretically embraced (Gilligan, 1982) and rejected (Kerber et al., 1986; 

Walker, 1984) with seemingly equal vigour. Moral difference however continues to be 

an important focus in the pursuit of a unified feminist ethic (Katzenstein and Laitin, 1987; 

Menkcl-Meadow, 1989; Ruddick. 1987). 

The legal profession has been and still is male-dominated (Brockman, 1992e, pp. 52- 

58), and consequently it has been suggested that the legal profession operates by male 

standards (Mossman, 1988a, p. 568). While on one level a predominantly adversarial 

method of resolving disputes in North America prevails, the literature indicates that there 

are varying degrees and styles within the "lawyering" method.3 A strictly adversarial 

approach to law may be characterized, for example, by a competitive, aggressive, win- 

lose, legal technique, while other approaches may reveal a concern for a greater social 

good or for the best possible solution for all the parties involved in the dispute. 

2 Much of the research done in this area refers to the work of Gilligan (1982) and her colleague, 
Lyons (1983)- GilliganS initial research stemmed from a reaction to what she called "male- 
orienteB theories of moiaf deveioprneni consiruciea by schoiars such as Kohlberg and Freud. 
Gilligan (1982) asserted that the moral development of women cannot be accurately measured 
by male standards because women speak in a differen! rnora! voice. 

3 Mossman and MacLean (1986) suggest that there are two levels in family law, each of which 
requires a different lawyering method. This thesis however, specifically addresses the level 
which has been tradiiionally organized around an adversarial approach. 



As the proportion of women entering the legal profession incrcsscs4, i t  is pussiblc that 

women may actually influence the tvzy law is practised and dso ihc substaiiiiv~ law itscii' 

(Menkel-Meadow, 1992). A survey of former members of the Law Society of British 

Columbia found that the "nature of work" was the second most frequently rncntioneii 

reason by the women and men who had not rcnewed their memberships in thc Law 

Society of British Columbia (Brockman, 1992e, pp. 67-68). Some of the comments by 

the respondents in the survey indicated that there are women and men who arc dissatisfied 

with the adversarial nature of law. In a similar survey of nonpractising mcmbcrs of thc 

Law Society of Alberta, 36.6% of the u70men and 43.3% oof the men idcntil'icd the 

adversarial nature of work as a reason for no longer practising law (Brockman, 1992d, 

p. 16). 

Foster (1986) claims that women lawyers are unhappy and frustrated with what they 

perceive as the male nature of law in western society. The reverberations of thc prescncc 

of women on the once-exclusively male legal profession, along with the implications.fi~r 

women in this adversarial, rights-based profession are therefore important foci o f  study. 

The judicial system in North America is based on the notion that disputcs can be 

resolved best by relying on individual rights which are articulated by resorting to abstract 

principles. Disputes are played out in an adversarial system where cach side prcscnts khc 

strongest case with little or no regard for the opposition. Judges arc assumcd to tjc 

A For example, the number of iemafe members oi the Law Society oi British Columbia increased 
71% from 1986-1991, while the number of male members increased only 15%. During this 
period, women accounted for 48% of the total growth in membership. In 1986, however, women 
comprised 76% of the legal profession in B.C., and in 7991, women still represented only 22% 
(Brockman, 1992e, pp. 54-55). 



derached, objective and disinterested in the outcome, and their own values allegedly will 

not affect their decisions. The right answer is arrived at through "rigorous, iogical 

manipulation" (Williams, 1989, p. 805). As a result, one side wins and the other side 

loscs. The ethic of rights thus leaves little room for the ethic of care, where disputes 

would be resolved in favour of the best possible solution between the parties. 

The relationship between care and rights, when it comes to resolving disputes, is the 

subject of much controversy. One approach has been that care and rights are 

dichotomous and that the two cannot be integrated (O'Donovan, 1989, p. 137; 

Shaughnessy, 1988, p. 23). Some argue that the care approach is essential for effective 

problem solving (Foster, 1986, p. 288; Gilligan, 1982, p. 5;  Menkel-Meadow, 1989, p. 

298), while others suggest that the rights framework incorporates care concerns which 

merely reaffirms existing social relations (Daly, 1989, p. 5; Heidensohn, 1986, p. 289). 

A second approach is that care and rights lie at extreme ends of a continuum, so that 

individuals might incorporate aspects of both (Jack and Jack, 1989, p. 166; Postema, 

1980, p. 159). In this instance care does not preclude rights and vice versa, but it is 

possible to humanize rights by taking what is referred to as a contextualized approach to 

rights (Cole and McQuinn, 1992, p. 16). A third approach, perhaps a subset of the 

second, is that a combination of the two creates a totally new approach to resolving 

disputcs (Benhabib, 1986, p. 416; Stocker, 1987, p. 56). 

Overall, the purpose of this research project was to explore the existence of a care- 

rights continuum among members of  he Zegd profession who practise in the family law 

area. In doing so, it was intended to contribute to the ongoing theoretical debates 



regarding the care-rights relationship. The personal experiences and perceptions ctf fcmalc 

and male lawyers with;? a :raditional!y male-dominated occupa:ion were invcsiiguicd. 

The research, as a result, critically addressed the adversarial nature of the legal profession 

in Canadian society. 

In order to explore the care-rights phenomenon, the unique context ol' ~ h c  lcgal 

profession needed to be taken into account. While most of the theoretical litcraturc 

describes the continuum as care-rights, it was determined in the pretest of the ~ s c a r c h  

instrument, the interview schedule, that the terms "care" and "rights" are problcrnatic in 

the legal context. A lawyer in the pretest argued that all lawyers are concerned with 

"rights" as they comprise the content of law. Furthermore, it was suggested that the lcnn 

"care" was an overly nebulous image inconsistent with the more legal tcrm "rights". 

Characterizing the continuum as "care-rights" was thus too obscure in this contcxt, 

and as a result, "conciliatory-adversarial" was adopted to better represent thc ct)l*iccpt. 

These terms are not used interchangeably in this thesis but rathcr were viewed as 

 complement^.^ The continuum was characterized as care-righ ts in most o f the li tcraturc 

review and theoretical discussions, but the phrase conciliatory-adversa~ial was employed 

in the interview schedule and applicable discussions. 

Further, the research examined the assertions that women may experience more 

difficulty adopting the traditional role of the lawyer (Foster, 1986), and that they more 

often attempt to find alternative modes of legal operation as opposed to upholding 

conventiocal, adversarial tactics (Gilligan, 1982; Foster, 1986; Jack and Jack, 1989). 

5 The rationale for the use of these terms and their applicabilrty to this research framework are 
discussed further in Chapter three. 



Within ihe legal profession, the research focused specifically on famiiy law lawyers 

as the unit of analysis. In narrowing the project to one area of the law, comparisons 

between the lawyers were made with greater confidence. Lawyers in family law are 

likely to have similar experiences in the practice of law. Further, family law was chosen 

because family law lawyers arguably contend with what might be viewed as relatively 

more "morally-sensitive" work, legal resolution to familial disputes. This suggests that 

in the family law context the care-rights phenomenon may be more visible than in other, 

less people-oriented areas of the law.6 

The importance of this research is in its exploratory nature. As has been stated, 

gender distinctive notions of moral development are increasingly receiving feminist and 

other academic attention. As women become increasingly present in the legal profession, 

extensive research and review from a diversity of perspectives are needed in order to 

further explore the approaches of women and men to the practice of law and on a larger 

scale, to evaluate the potential usefulness of moral difference arguments for women in 

western society. 

Chapter two of this thesis contains a review of the current literature concerned with 

gender and the conciliatory-adversarial continuum, along with other research on women 

in the legal profession. Chapter three discusses the theoretical appropriateness of moral 

difference theory and addresses the practical applications. Chapter four discusses the 

research design, methodology, and the interview schedule. Chapter five presents and 

6 There is, however, a growing body of feminist legal analysis which claims that women are having 
an impact on all areas of the law (Menkel-Meadow, 1992). 

6 



analyses the results of the research. Finally, chapter six discusses the conclusions and 

their implications. 



CHAPTER TWO 

Literature Review 

The pursuit of a distinct feminist ethic is interwoven with the notion of morality, 

an abstract and elusive philosophical construct. Over the past decade, there has been a 

considcrablc amount of feminist and other literature concerned with gender distinctions 

and morality. It is not the intention of this literature review to document the many 

macro- and micro-philosophical debates concerning the concept of morality; however, it 

is important to examine the relatively recent addition of women's voices to the theory and 

study of moral development. 

T h -  1; a*-*. en t n . n n . x 1  ,,I 
. .. 

I 111s dlrl a ~ d l  C/ lC/ iC/ vv  d! i m t  examine some of the thenreticd and substantive 

rescarch concerning moral orientation and gender. This effort involves exploring the 

assumption that women embody a different, more care-oriented, moral orientation than 

men. Second, the implications for women in an adversarial, predominantly rights and 

rulcs based legal profession will be explored. Additional issues which arise in the 

literature, such as the potential for an ethic of care to replace or complement the 

adversarial approach, are also addressed. 

Overall, the work of one scholar, Carol Gilligan (1982; 1988; 1990), has been at 

the forefront of the majority of these academic inquiries into women's different moral 

development. Consequently, Gilligan's (1982) theory and research will be used as central 

components in the exploration of different moral perspectives in the examination of 

women and men as advocates in the legal profession. 



Moral Orientations - The Ethics of Care and Rights 

In her book, hi a DiRerent Voice, Gilligan (1982) sets out einpirica1 data gtirhercd 

in three studies, concerning the moral decision-making strategies of women. Shc argues 

that there are two moral codes, feminine and masculine. The feminine codc is based on 

care and the maintenance and interdependence of human relations. The masculine codc 

consists of a "justice" orientation which is characterized by objectivity, rationali~y, and 

apathy. While Gilligan (1982, p. 2) asserts that the distinction arises by "~hemc" rathcr 

than gender, she maintains that ul ethic of care is characterized by "maternal morality". 

and that the ethic of justice is correspondingly male (1982, p. 74). In western society, 

the male model has furthermore been exalted to the universal norm with which current 

notions of equity and truth have been determined. 

Gilligan (1982, pp. 7-9) suggests that psycho-social development during childhood 

may determine moral distinction between females and males. Through this pattcrn of' 

development, females learn to view themselves with cerlain obligations and 

responsibilities to others, and more often associate morality with self-sacrifice. 

Through the analysis of many psychological and literary texts, Gilligan (1982) 

analyses the characterization of women and scrutinizes the incongruity bctwcen their 

experiences and the representation of human development. Pointing to arguments like 

those of Kohlberg and Freud, which suggest that women are not as morally mature as 

men, Gilligan (1982) claims that the problem lies with the interpretation of womcn's 

development, not with a gender-specific inadequacy. Women, who clcarly do not Sit into 

the masculine images prolific in developmental psychology, have been scrvcd a massive 



injustice through their unsuqxising failure to fully comply with these male conceptions 

IGilligan, i982, p. 4411.~ 

Gilligan (1982, pp. 48-49) draws on the work of Miller (1976, p. 83) who asserts 

that existing psychology does not contain "language to describe the structuring of 

women's sense of self'. She (1982, p. 49) further supports Miller's (1976, p. 86) 

argument that the structuring of the female psyche has the potential for "more advanced 

(and) more affiliative ways of living" due to the alleged "connection" orientation of 

women as opposed to the "aggressive" orientation of men. 

In light of these assertions, Gilligan (1982) articulates the dichotomy of 

responsibilities and rights as delicately balanced in the realm of human development. She 

ultimately appeals to a maturation of human relations where an appreciation for fairness 

and care will dictate a more meaningful existence. 

Overall, Gilligan (1982) sets out to construct a feminist psychological theory of 

the development of moral and ethical values in women. She challenges the inference that 

the male model represents a more reliable form of ethical judgement. She ultimately 

argues that moral development theory needs to become comprehensive by including 

women's morality and that the diferent voice of women should be held in the same stead 

as that of men. 

' In non-feminist analysis, similar suggestions regarding moral difference have been articulated. For 
example, Spacks (1 977, p. 29) argues that women tend to exhibit a more care-oriented, moral voice 
than men. As women's "goodness" in nature has traditionally meant self-suppression, women are 
more inclined and better suited to uphold high ideals. Because women are expected to be 
understanding, service-oriented, and always concerned with the needs of others, Spacks (1 977, p. 
35) speculates that women will tend to harbour a greaterfear of rejection and/or disapproval. Women 
are consequently considered less able to develop a morallty comparabb in complexity and rigorous 
individuality to that of men. 



Like Gilligan (1982), Noddings' (1984) work clearly articulates thc distinctive 

moral voice of women. She suggests that an ethic of care be substituted for thc cursent 

unfulfilling and destructive male ethic. Noddings (1984, p. 1) believes that ethics havc 

inappropriately been conceptualized in the "language of the father" and thal "mo~hcss" 

should no longer be silenced or silent. Noddings (1984, p. 128) suggests that mothering, 

women, and caring are closely associated, and that the voice of women, especially thcir 

voice as mothers, is fraught with tenderness and compassion. 

Noddings (1984, pp. 83-85) insists that the existence of female caring is natural, 

and that natural caring is the foundation of moral life. 

A woman who allows her own child to die of neglect is often considcrcd 
sick rather than immoral; that is, we feel that either she or the situation 
into which she has been thrust must be pathological. Othcrwisc, the 
impulse to respond, to nurture the living infant, is ovenvhclming 
(Noddings, 1984, p. 83). 

Thus Noddings (1984), like Gilligan (1982), sees the ethic of care as a rnatcrnal 

experience, derived specifically from women's experiences in the nurturing and caring lor 

others. 

Both Gilligan (1982) and Noddings (1984) draw on Chodorow's (1978) work in 

sketching their respective accounts of the ethic of care. According to Chodorow ( 1  978), 

the reality that women are almost always the primary caregivers is noteworthy as thc 

relationship between the parent and the child has important conscquenccs for ego 

formation and the identification of gender. Chodorow (1978, p. 24) is of the view that 

because the association with h e  s m e  sex parent will hvariably be different Srom that of 

the opposite sex parent, the path of this development will be quite different for girls than 



for boys. 

Chodorow (1978, p. 39) concludes that care-oriented morality is distinctively 

cmbcdded within women's experiences, as women are psychologically readied for caring 

and nurturing through the physical and social situation in which women mother. For 

Gilligan (1982) and Noddings (19841, the subconsciously-rooted, psychological processes 

suggcsted by Chodorow (1978) offer an appealing explanation for the characteristically 

feminine display of the virtues, attitudes, commitments, and beliefs that constitute a 

feminist ethic of care and compassion. 

A number of empirical reports by researchers such as Lyons (1983), Attanucci 

(1984). and Johnston (1988) have arguably supported - - the position of Gilligan (1982), 

Noddings (1984), and Chodorow (1978). Lyons (1983)' for example, presents data from 

interviews conducted with children, adolescents, and adults which suggest that not only 

are there two distinct moral codes, the justice-oriented masculine and the care-oriented 

feminine, but there are also two distinctive ways that people see themselves in relation 

to others, respectively, separatelobjective or connectedresponsive (1983, pp. 125-126). 

Lyons (1983. p. 127) examines and modifies Gilligan's (1982) work by evaluating 

the developmental patterns within the morality of care and justice perspectives through 

their persistence in various relationships. The relationships are dichotomously viewed as 

responsive and reciprocal. According to Lyons (1983, p. 1341, each represents "a set of 

related ideas". The perspective of the responsive relationship is represented by 

interdependence and responsibility; while, the perspective of the reciprocal relationship 

is comprised of impartiality, objectivity and separation of self. 



Lyons (1983) claims that while gender differences and devc!opmcntal cnnsistencics 

may not be absolute, they are significant. Like Giiligan's ji982). tyc~ms' (1983) 

methodologies include modes of self definition. The suhjccts were asked to dcscrihc 

themselves to themselves. It is through this analysis that she concluries that women 

consistently tend to view themselves as a connected sell' while men predalninantly rely 

on characterizations of the separate self. 

Essentially, Lyons (1983) generates empirical support for thc position of Gilligan 

(1982)' Noddings (1984) and Chodorow (1978), while attempting to cxpand on ~ h c  

notions of moral development constructed by Kohlberg (1984). The undcslying 

assumption of Lyons' (1983) work is that the concept of morality ~.equircs an 

understanding of relationships. 

Other academics also favour gender-bascd moral difference pcrspeclivcs. Ruddick 

(1984, p. 214), for example, articulates a perspective on the moral development of wamcn 

based on the notion of "maternal thinking".8 She suggests however, that while natural 

maternal thinking is cultivated from child rearing experiences, traditionally considclxxl 

"women's work", it is possible to reshape gender roles to crcatc a "parenting ethic" whcrc 

both women and men equally participate in the "mothering" proccss (Ruddick, 1984, pp. 

224-227). 

In contrast, Whitebeck (1984, pp. 196-197) and Kuykendall(1983, p. 263) suggest 

Maternal responsibility to foster growth requires certain features. These maternal virtues, necessary 
to understand the child, consist of a separate consciousness based on perceptions and responses 
for the child to make its own sense of the world, the common humanity of the child's familiar longings 
and impulses, and the need to give up expectations in order to follow a distinct path of constant 
change (Ruddick, 1984, pp. 21 8-220). 



that it is women's bodily experiences coupled with emotional experiences that ultimately 

produce the maternal ethic. Thus, it is argued that this moral orientation may be gender- 

cxclusive. Through the physical experience of child birth and nursing and the mental 

experience of child rearing, in Whitebeck's (1984) account, women will develop 

difl'erently; and consequently, the creation of a "parenting ethic" articulated by feminists 

such as Gilligan (1982), Ruddick (1984), Noddings (1984)' and Chodorow (1978) would 

noi bc considered a likely alternative. 

Whitebeck (1983, p. 65) contends that traditional women's work (such as rearing 

and teaching the young and nursing the sick and elderly) develops the "core" practice of 

i h ~  "(mutud,!) realizatien of peqde". While Whitebeck (1983, pp. 65-66) notes the often 

denigrated status women and associated nurturing characteristics and practices have 

received, she argues that the "fundamental moral notion" for humankind consists of the 

responsibility for another's welfare arising from one's relationship to that person, the 

mother-child relationship. 

Overall, many scholars in such diverse fields as philosophy, history, sociology, art 

and anthropology have argued that feminine perspectives are distinct and identifiable. 

Psychological studies such as Gilligan's work in particular have sparked serious interest 

across many perspectives. 

Criticisms of Care and Difference 

Overall, there is a large amount of feminist and other research which has evolved 

predominantly from, and is supportive of, the work of Gilligan (1982). There is also, a 



considerable amount of feminist and other litcraturc which criticaily questions thc gcndcr- 

related argiiinents on irioralky. While Gilligan's (1982) work. thc i-iitisi ii.idc1j i~-i.;ld and 

interpreted on the subject of women and morality, has been embraced as new kminist 

revelation and inspiration, it has also been criticized as man-hating separaksm, anti- 

feminism, and methodological incompetence. Davis ( 1  999, pp. 2 19-220) su~nnlarircs 

these criticisms. It is thus important to review the cxisting literalurc which is c ~ . i ( i ~ d  01' 

Gilligan7s work, as it holds significant implications for the theoretical underpinnings 01' 

this research. 

Some scholars have challenged Gilligan's claim of gender dil'fcrcnce on a purely 

methodological basis. Broughton (1953, pp. 603-609) for example, argues that Gilligrin's 

interpretation of her research often requires certain leaps of Faith. In examining thc 

contents of Gilligan7s interviews, it is asserted that there is littlc if any dil'l'crcncc bctwccn 

men and women in their modes of moral expression. Broughton (1983, p. 609) suhtnits 

that both women and men articulate certain rights and certain care pcsspcctivcs throughout 

the research. It is further suggested that Gilligan's presentation of the data is incomplck 

and ambiguous, and therefore the validity of her conclusions is in  qucstion as 

"interpretations and paraphrases appear not to do total justice to what hcr sub.jccts wcrc 

saying" (Broughton, 1983, p. 609). 

Nails (1983) also is sceptical 01 the extent of gender diffcrencc in Giliigan's 

findings. Specifically, Nails (1983, p. 602) submits that Cilligan (1982) has exaggcratcd 

moral differences between women and men by broad generalizations. G~ncrali~ations 

become dangerous not only through the misrepresentation of' gender difl'ercnccs, hut also 



through the creation and perpetuation of various stereotypical behwiours. 

Kerber et af. (1986, p. 312) are s;L.ni!arly critical of Gilligan's amrnpt to 

distinguish the difference between the voice of women and that of men. In buttressing 

their argument, they cite Walker's (1984) comprehensive review of sixty-one studies that 

employed the Kohlberg paradigm to determine the moral orientation of both males and 

fcmales. This review suggests that there is no trend for males to obtain higher scores 

than females. Moreover, the only sex differences appear to indicate that education, not 

gender, may account for the relative positions of men and women on the moral 

development scale. 

Kerber et al. (1986, p. 315) also assert that the qualitative inferences do not 

disclose a distinctive female morality. The transcribed passages only appeal to traditional 

stereotypes, and without quantitative data with which to compare both male and female 

characteristics, Gilligan's (1982) conclusions cannot be accepted. 

Specific methodological problems with Gilligan's work are also addressed by 

Kerbcr et al. (1986, pp. 316-3371 who argue that the samples are not generalizable to all 

males and females. Small and homogeneous samples are used throughout Gilligan's 

work. Furthermore, Kerber et al. (1986, p. 317) argue that the material garnered from the 

prsonal interviews may not have been subjected to objective standards. Detailed coding 

rules are not provided, and therefore, one cannot be sure that the classifications are 

accurate. Kerber et al. (1986, p. 318) conclude that Gilligan's work may be adequate for 

deriving a hypothesis but not for making statements on "proven reality". 

On a more theoretical basis, Flanagan and Adler (1983, p. 591) claim that Gilligan 



essentially reconstructs Kohlberg's model by describing abstract stagcs of  tnorality. 

While subtle biscfiminations are still ~ a d c  by "contest?la! relativists", Gi!ligan's t h t . i > ~  

does not articulate anything more than a "general cognitive sophistication". Flmagan and 

Adler (1983, p. 592) ultimately suggest that Gilligan's work does not providc any furthcr 

knowledge about morality; it merely provides anecdotal situaiions where pcoplc dccidc 

upon moral issues. These decisions, which are llkely to vary across morally similar 

situations, cannot be considered to constitute a moral theory. 

Furthermore, Kerber et al. (1986, pp. 305-307) assert that Gilligan's rcsearch is 

virtually ahistorical, biologically essentialist, and romantically oversimplil'icd. Kcrbcr ct 

al. (1986) are critical of Gilligan's conclusions as they rely significantly on in~ervicws 

with women concerning their decisions about abortion. Kerber et al. (1986, p. 305) 

submit that the themes of responsibility and care are obvious when considering the 

decision to terminate a pregnancy. Consequently, this moral conllict is inappropriately 

used to exemplify women's moral development. Furthermore, Gilligan docs not attcmpt 

to disclose a difference in men when faced with a similar moral dilemma such as the 

military draft. 

It is maintained that Gilligan essentially enters into the ancient discourse about thc 

separation of spheres, the male in the public, and the female in the privatc. According 

to Kerber et al. (1986, p. 307), Gilligan reinforces the distinctive sphere of' womcn 

through her assertions that the unique psychological development of womcn distinguishes 

their personalities through relationships of care and nurturance. Gilligan's conclusions 

intimate that this is biologically normal and is therefore desirable. While Kerber et al. 



(1986) agree that the distinctive socialization of females in a patriarchal culture may 

coftifikuie to the present position of wornen, they caution that ii is dangerous io accept 

these conclusions because they merely reinforce the popular stereotypes within the 

hegemonic status quo. 

Also focusing on Gilligan's (1982) research with women confronting unwanted 

pregnancy, OYLoughlin (1983, pp. 570-575) argues that Gilligan's (1982) ideas concerning 

responsibility and moral maturity are extremely limited. According to O'Loughlin (1983, 

p. 575), Gilligan (1982) has approached her results with a "badly thought-out theory, 

which has systematically distorted her interpretation of the data". O'Loughlin's (1983, 

p. 573) major criticism is that Gilligan has not acknowledged the state of relations 

between women and men and the consequences of this state for taking res:msibility in 

fertility decisions. Therefore, interpreting a woman's decision to take responsibility for 

birth control as morally mature is problematic because it counts on women to accept the 

obligation without considering the circumstances in which women are placed. 

Like Kerber et al. (1986) and O'Loughlin (1983), Rhode (1988, p. 43-45) and 

Dalton (1988, p. 8) are explicitly critical of unwarranted and essentialist assumptions 

often inferred about the nature of women and men in the research of Gilligan (and like 

scholars). Rhode (1988, p. 45) suggests that the reductionism of "woman's point of view" 

to "one single theoretical stance or perspective" ultimately misrepresents women. Dalton 

(1988, p. 8) agrees, and states that such essentialist claims disregard other important 

features such as race, class, sexual orientation, or religion which, to some degree, 

influence how individuals relate to one another. 



Nicholson (1983, pp. 530-53 1) further criticizes Gilligan's ( 1982) ahistorical 

account of the female voice. Despite Gilligan's (1982) disclaimer that her result:; do iiot 

transcend culture or time, Nicholson (1983. p. 530) submits that Gilligtln (1982) does not 

indicate "which women and under what circuinstances her descriptions tnight generally 

be true (which) leads to certain implicit false generalizations". 

Likewise, Kerber et al. (1986, p. 321) address the nonexistent issucs of class, race, 

consciousness, and culture in Gilligan's theory. Approaching the theory as a wholc, they 

suggest that it emerges only as a possible model for white, middle class women in the 

United States. Kerber et al. (1986, pp. 322-323) cite research on third world communities 

and economically deprived areas which they argue may provide alternative models to that 

of Gilligan, and demonstrate the necessity of a wider social consciousness in theory 

construction. 

Walker (1983, p. 607) provides a critical reaction to Gilligan's (1983) work and 

describes her theory on female development as "cryptoseparatist". Gilligan 's cx plici t 

claims of feminine and masculine moral orientations are simply "a disguisc for her 

covertly combative separatism" (Walker, 1983, p. 689). He suggcsts that thc distinctive 

female voice is not different but perhaps "diffident" and sounds more like "an immature 

cry from a group of people arrested at an early stage of developrncnt" (Walker, 1983, p. 

695). 

Tronto (1987) also examines Gilligan's theoretical assumptions along with othcr 

relevant literature. Essentially, while Tronto (1987, p. 646) acknowledges the possihlc 

importance of an ethic of care for feminists, she stresses that the pending debate should 



be concerned with the ethic's adequacy as a moral theory rather than the existence of 

gender difference. She suggests that the associaiion of care with female is not only 

empirically questionable, but is theoretically deleterious. Suggesting a feminine difference 

in a social context where male characteristics are the norm consigns female features to 

an inferior status. The result of such a phenomenon would put feminists into the position 

of defending women's morality as opposed to examining the positive and negative 

components of an ethic of care (Tronto, 1987, p. 646). 

In reviewing the assertions of Gilligan and Lyons, Tronto (1987, p. 648) 

furthennore notes a consistently unexamined issue. That is, neither Gilligan nor Lyons 

have attempted to explain why men and women may actually differ in moral orientation. 

While Tronto (1987, pp. 648-649) does not discuss Gilligan's (1982) reference to psycho- 

social developmental theory as an explanation for the different voice of women, Tronto 

(1987) is critical of various psychological theories as possible explications. Tronto (1987, 

p. 649) suggests that Gilligan's research supports the possibility of an alternative 

hypothesis; that is, social position may actually provide the causal basis of psychological 

consequences. In other words, women's subordinate status may ultimately work to create 

the different voice. 

MacKinnon (1987, pp. 38-39) also adopts this perspective. She argues that the 

different voice heard by Gilligan and others is essentially the voice of the victim. 

According to MacKinnon (1987, p. 39)' 

(w)omen value care because men have valued us according to the care we 
give them, and we could probably use some. Women think in relational 
terms because our existence is defined in relation to men. Further, when 
you are powerless, you don't just speak differently ...y ou don't speak. 



Your speech is not just differently articulated, it is silenced. Eliminated, 
gone .... Not being heard is not just a function of lack of recognition, no1 
just so that no one h o w s  how to listen to yo i?... it is also si!cxce of a beep 
hnd,  the silence of being prevented from having anything to say .... the 
damage of sexism is real, and reifying that into differences is an insult to 
our possibilities. 

MacIGnnon (1987) clearly articulatcs the perspective that the different voice is not 

the voice of someone who has chosen to be more interested in preserving relationships 

than in determining rights, but rather someone who has no rights and of ncccssity has 

developed a concern for relationships. 

Similarly, Puka (1990, pp. 58-60) suggests that the developmcnt of a carc 

orientation may actually be a set of circumscribed coping strategies for women tailorcd 

to deal with the patriarchal nature of saciety. Puka (1990) is critical of Gilligac's 

inference that a care orientation is morally mature. It is stressed that while this may in 

fact be accurate, the crippling influences of a sexist socialization within a male-dominated 

macrostructure on women cannot be overlooked. 

The movement in the work of scholars such as Tronto (1987), MacKinnon (1987) 

and Puka (1990) is to approach the gender-morality issue morc from a macro-perspective. 

In other words, within the feminist debates over the developmcnt of an cthic of'carc, thcrc 

is an arguable need to address power relations within western society. As the nature of' 

western society is patriarchal, it is often submitted that if there is in i'act, a difference 

between the moral perspectives of men and women, the women's perspcotive will 

continue to be regarded as second-class. 

Additional critical analyses of Gilligan's work is put forth by Daly (1989), 

O'Donovan (1989), and Heidensohn (1986) who examine the potential existence and 



outcome of an ethic of care in the criminal justice system. Daly (1989, p. 2) claims that 

G-illigan's conclusions reflect the current idedcgical debates in crimino!ogy, exemplified 

by the aims and purposes of punishment and deterrence or rehabilitation. Daly (1989, p. 

2) argues that the alleged female voice is not absent from criminal court practices, but 

that the ethic of care perspective exists to perpetuate existing social and power inequities. 

According to Daly (1989, pp. 3-5), the justice and care associations are not only 

inaccurate, but also misrepresent possible alternatives for criminal justice and legal 

reform. In other words, recommending the introduction of an ambiguous female voice 

(the ethic of care) to the criminal justice system does not provide viable guidelines. 

The care model, Daly (1989, pp. 5-6) maintains, is ultimately connected to a 

personalized form of justice as compared to a justice model which represents 

depersonalized tactics. Daly (1989) submits that the care orientation may in fact provoke 

less substantive equality because discrepancies in punishment, such as indeterminate 

sentencing, are likely to be more frequent under a more individualized justice scheme. 

Daly (1989, pp. 7-9) briefly reviews the shifting criminal justice ideologies of the 

past century. She cites Garland's documentation of the change from the justice to the 

care model, and highlights the recent movement back to the justice model. Daly (1989) 

argues, however, that the ethic of care continues to operate, and critically questions its 

utility in bettering the social reality of women's lives. 

It is argued that the criminal justice system tends to concentrate on the defendant 

in efforts to achieve justice, rather than the victim. The ethic of care arguably comes into 

play more often when the defendant knows the victim such as in wife assault. Daly 



(1989) contends that as a result. this tendency to treat offenders more leniently whcn thcsc 

is a relationship to the victim not only may contribute to the further victimization of 

women, but also presupposes a certain acceptable level of violence within social 

relationships. 

Daly (1989) concludes that while many feminist scholars support thc ethic of carc 

as an crucial component of law and of life, it is equally important to analpzc and 

understand its present existence, as well as consider the outcome oE a t'urthcr 

institutionalized version. It is maintained that this endeavour should address the existing 

power relations inherent in the macro-structure of social relations. 

O'Donovan (1989, pp. 137-138) agrees that an ethic of care cannot simply replace 

the current perspective of rights and justice. She argues that while the 

"formality of existing legal procedures is criticized as ignoring women's 
perspectives ... alternative methods based on conciliation (may) mcrcly 
reinforce existing inequalities" (O'Donovan, 1989, p. 137). 

She suggests that a way to avoid this problem would be to further analyze power 

structures in personal relationships which would disclose the existence of present, social 

inequities. In other words, in understanding the substantive realities 01' the womcn and 

men, better measures could be taken to ameliorate the unequal situations (O'Donovan, 

1989, p. 138). 

Also, Heidensohn (1986, p. 289) suggests that the rights-oriented perspective, 

referred to as the "Portia model" of justice, should be rejected when dealing with women 

in the criminal justice system as a result of the double standard working against womcn. 

It is suggested that the current endeavour to treat women "fair(lyj, opcn(ly), and 



rational(1y)" within the system will not always promote the ideals of a just society as 

stereotypical assumptions often work against women (Heidensolin, 1986, p. 291 j. 

Heidensoh (1986, pp. 295-296) analyses the potential of Gilligan's care-oriented 

perspective, referred to as the "Persephone" approach. While Heidensohn's (1986, p. 296) 

speculations for the most part are inconclusive, she suggests that the application of a more 

care-oriented model would not necessarily remedy the current problems as men would 

still be in control of the criminal justice system. 

Despite the myriad of sometimes devastating criticism and reinterpretation, 

Gilligan's work continues to inspire debate. The rights and rules oriented legal profession 

in western society has increasingly become an area of interest for these assertions. 

Different Voices in the Legal Profession 

With the relatively recent surge of literature regarding the different voices of 

women, a new interest has developed which is concerned with the implications of this 

different voice for traditionally male-oriented professions. One specific area which has 

received some attention has been the influence of women in the once exclusively male- 

dominated legal profession. Historically, women were excluded from the legal profession 

because they were not considered to be persons (Backllouse, 1985; Mossman, 1988a; 

Smith et al., 1973). Once this barrier was removed9, the number of women lawyers 

slowly increased but equal representation of women in the profession has yet to be 

achieved (Barnett, 1990; Brockman, l992e; Mossman, l988b). 

s For example, in Ontario, women were first permitted into the legal profession in 1897; in KC., 
it was in 1912, and in Quebec, it was not until 1941. 



In western society, the resolution of legal disputes operates within rin aiivcr.s:i.ti::l 

paradigm where ultimately there is a winning and 2 losing side. Thr: adver:;l;fial 

perspective is generally considered to be the best route to objective and value-li-ec 

outcome (Davis and Elliston, 1986). However, Moulton (1989) suggests that this process 

customarily requires that opposing claims be made without any agreement on ihc reicvant 

issues. In other words, it is sufficient to match the competing position's points with 

unrelated, counter arguments. This does not disprove the original points; it mcrcly 

provides a number of generally unconnected arguments lor each side. 

Moreover, the adversarial paradigm, according to Moulton (1989), is rcllectivc 01' 

typically male-associated characteristics. For example, aggression is generally considcrcd 

a normal, positive male trait. The suggestion that the adversarial model is typically a 

male mode of operation, together with the previous discussions regarding gender and 

morality, leads to interesting speculations about the nature of women's experiences as 

adversaries along with the possible implications of women's different voices in this legal 

model. 

The legal profession theoretically operates within professional and ethical 

parameters. Postema (1980, pp. 158-159) discusses the traditional view that lawyers arc 

obligated to separate their personal and professional personalities. He argues howcvcr, 

that the division of these two personalities while maintaining moral and social 

responsibility is for the most part, impossible. 

Postema (1980, p. 159) asserts that the ethics of the legal piqfession require a 

"moral distance" from personal morality. Lawyers are therefore often restricted from 



acting and reacting in ways that they feel are moraliy correct. It is for this reason that 

Posiema (1980, pp. 159-163) argues thai the popular conception of lawyers must be 

rethought and redefined to achieve a fully integrated moral personality, allowing lawyers 

to include their sense of moral responsibility within the professional role. He suggests 

that the quality of professional training, coupled with the individual's ability to draw on 

a wider moral context, is instrumental in determining the extent to which moral 

responsibility will evolve. 

Furthermore, Karst (1984, p. 447) asserts that there is the need to create a more 

morally responsive constitutional law, and in doing so addresses the ability of women and 

men to draw on a wider moral context. He reviews recent and past literature concerning 

the construction of the dominant masculine and the submissive feminine personae (Karst, 

1984, pp. 454-455).1•‹ Karst (1984, p. 461) ultimately refers to Gilligan's (1982) 

exploration of these gender differences, and concludes that women perceive social reality 

differently from men. 

Karst (1984, p. 484) interprets women's distinctive perceptions, substantiated 

within Gilligan's (1982) work, to hold immeasurable promise for the future of law and 

society. By accepting and integrating the feminine perspective, based on a web of care 

and responsibility, into the present masculine, rights-oriented legal profession, 

characterized by the abstract and detached nature of the law, Karst (1984) suggests that 

the courts can play a more direct role in ameliorating inequities inherent in the structure 

'O  He argues that a male-oriented society has continued to create stereotypical assumptions about 
womer, which invariably relegate women to a secondary, private sphere, status. While these 
stereotypes have evolved historically, they continue to hold traditional assumptions about the nature, 
and consequent place, of women (Karst, 1984, pp. 449-459). 



of western society. 

'Xhile Karst (1984, p. 384) recognim diff~imii iiiicrpi-eiaiions of Giiiigan's ( i 982) 

dual moral codes, he is not interested in possiblc explanations for the distinction hctwecn 

male and female perceptions. He claims that by simply acknowletlginl; these di t'krenccs, 

women's traditional role can be changed and the fundamental name of the law rcshaped. 

Adopting the gender-based morality hypothesis, Jack and Jack (1989) also I'c:cus 

on the moral world view of lawyers. They assert that the "law is a social construct which 

reflects dominant cultural beliefs", and that the legal profession is required to act as the 

usher of this construct (Jack and Jack, 1989, p. 20). Lawyers alone have access to il, how 

it works, and for whom. The moral orientations, and obligations, of lawyers arc therel'ore 

extremely important. With the recent influx of women into thc legal profession, Jack and 

Jack (1989) examine the possible ways in which women, who are assumcd to havc 

different moral orientations from men, have adapted and are adapting to a legal prol'cssion 

designed for and by men. In doing so, the authors also propose to ascertain thc ef'fccts 

of the influx of women on the general values and attitudes in thc profession. 

Like Postema (1980), Jack and Jack (1989, p. 35) introduce thc concept of moral 

distance which they similarly define as the "gap between the relcvant concerns ol' 

professional ethics and the relevant concerns of personal morality". Thcy claim that 

moral distance occurs generally to the extent that the individual lawyers identify with 

their role in tne legal profession apart from their own personal morality. Jack and Jack 

(1989) attempt to explore how individual lawyers deal with this gap hetwecn thcir 

personal and professional morality. 



Through the discussion of lawyers' roles, Jack and Jack (1989) maintain that the 

icgal system, like the lawyers interviewed, entertains both notions of care and rights. The 

dominant motif however, is arguably, rights and rules. The concepts of partisanship, 

neutrality, and moral distance are intricate to their study of the professional legal role. 

Jack and Jack (1989) set up a continuum on how male and female lawyers orient 

themselves into this existing set of rules. They conclude that while there is some 

variation, female lawyers are more likely than male lawyers to exhibit a concern for the 

wider societal contexts of legal issues. That is, the women interviewed tended to be more 

at odds with the strict ethical standards of their profession and more willing to involve 

thcir pcrsonal moral reasoning to find the best solution (Jack and Jack, 1989, pp. 188- 

195). 

There are however, a number of problems associated with this possible feminine 

reshaping of the professional, legal role which Jack and Jack (1989) note. The existing 

legal system, for example, remains unchanged. Attempts by lawyers to integrate their 

personal morality into their professional work may be viewed as incompetent or 

unprofessional. Additionally, stress may be augmented if advocates become more and 

more personally involved in their client's cases (Sack and Jack, 1989, p. 149). They 

ultimately conclude however, that if such integrated activities were more institutionally 

encouraged and accepted, these issues would not be as problematic for lawyers when 

incorporating their own morality into their work. 

Jack and Jack (1989. I). 106) conclude their research with several recommendations 

which are essentially designed to produce more "morally responsive advocates". They 



claim that a transformation of the heavily rights oriented legal sysicrn must bcgin in  ~ h c  

law schools. instead of the rights oriented, indoctrination process, Jack rind jack (1989, 

p. 167) contend that law schools should modify teaching methods to incluclc "less 

alienating forms of instruction". In other words, instead of relying solcly on compctitivc, 

widlose situations for education, a more cooperative systcn~ is advocated. F~irrhcrmorc, 

Jack and Jack (1989. p. 167) suggest that courses on legal ethics should includc issi~cs 

of personal morality, and students should be encouraged to explore their own orientations. 

Other recommendations encourage more concentration on lawyer-client relationships LO 

create a recognition of differing obligations and moral responsibilities. Jack and Jack 

(1989, p. 168) maintain that individuals entering the legal psoScssion havc a sesponsibility 

to develop an understanding of their position regarding moral issues. Thc conventional 

rights morality currently inherent in the legal profession arguably nccds lo hc blcndcd 

with a care morality in order to ultimately dcvelop and reflect a mosc caring socicty 

(Benhabib, 1986; Stocker, 1987). 

Like Jack and Jack (1989), Foster (1986, p. 307) co~rcspondingly idcn~il'ics 

women as the "reluctant adversaries" of the legal profession. Based on interview data, 

he suggests that during the indoctrination processes of law school, womcn adopt onc ol' 

three "survival strategies" (Foster, 1986, p. 290). In the first stratcgy, wcmcn asc co- 

opted to become one of "the boys", playing the "macho adversarial game". In thc second 

survival option, they abandon the adversarial game and as a result arc possibly conliSonted 

with the most resistance from within the profession; while they wish lo succccd as 

lawyers, they renounce the existing structure which essentially dcf'ines success. Third, 



women may opt to "grimace and bear it" (Foster, 1986, p. 299). The majority of the 

women interviewed by Foster tended to adopt the third position consequently playing the 

reluctant adversary role. 

Foster (1986, pp. 302-3061 examines Gilligan's (1982) research, and is critical of 

the relative absence of any viable solutions. He suggests that while Gilligan (1982) may 

be accurate in her analysis of human morality, her conclusions burden women with the 

self-sacrificial responsibility of caring. Foster (1986. p. 306) posits that this approach is 

Jangerous for women, and therefore responsibility should be distributed more evenly 

among men and women. Moreover, based on the interview data, he suggests that while 

women may in fact exhibit a distinctive morality, they do not hold a "monopoly over 

morality" (Foster, 1986, p. 306). 

Similarly, Matsuda (1989, p. 9) contends that all individuals regardless of sex, 

race, or class are capable of attaining a contextually responsive morality. She encourages 

lawyers to develop a "multiple consciousness". As a new form of jurisprudential method, 

she argues that both men and women of all races and backgrounds can make a deliberate 

choice to attempt to see the world from the standpoint of the oppressed. 

Furthermore, Menkel-Meadow (1985; 1986; 1989) has written a number of articles 

concerning women and their arguable impact on the process of lawyering and the nature 

of the legal profession. In tracing the history of women gaining access to a once 

exclusively male profession, Menkel-Meadow (1986, p. 913) suggests that close attention 

should be paid to the phenomenon that she refers to as the "feminization" of the legal 

profession. As the proportion of women continues to increase in the legal profession, 



Menkel-Meadow (1985; 1986; 1989) argues that the profession itself may he opcn to 

change and that future research concerning the legal profession and its struotu~=e should 

be concerned with the influence of the increasing presence of women. 

Menkel-Meadow (1985, p. 63) however, acknowledges current ambivalence to the 

idea of "difference". 

... how will the "women are different" argument play itself out in curr-cnt 
legal disputes? Many of us feel the differences every day. What we 
deplore is when they are used to oppress or disempower us or when thcy 
are used as immutable stereotypes that prevent recognition of individual 
variations .... My point of view is that while we are observing the 
differences we might ask if we have something to learn from thcg 
(Menkel-Meadow, 1985, p. 63). 

According to Menkel-Meadow (1989, p. 298), the sources of' influcncc and 

innovation might not be found within the traditional sites of legal power, but rather in 

women who have the capacity to serve as innovators and critics of the profession. 

Menkel-Meadow (1985) draws on the literature generated by theorists such as Gilligan 

(1982), Noddings (1984), and Ruddick (1980), in order to maintain that women tend to 

reason with an ethic of care and responsibility, along with justice, and take relationships 

and context into account. She suggests that this is a socially constructed dift'crcncc which 

may inevitably lead to a restructuring of the legal profession. 

Similarly, Sherry (1986, p. 615) argues that the feminine voice of' women in the 

judiciary may ultimately assist in "ameliorating the distortions of an overly individualist 

paradigm". She analyses the differences between the jurisprudence of a female and male 

Supreme Court Justice who were "otherwise ideologically similar because thcy so often 

vote(d) together" (Sherry, 2986, p. 592). The female Justice's voice was found to be 



distinctive because of her reliance on the values of the community rather than individual 

rights (Sherry, 1986, pp. 592-612). Sherry (1986, p. 601) submits that the beginning of 

a "communitarian feminine jurisprudence" has been established by this Justice who 

appeared to "treat the community as a discrete and important judicial entity". 

Like Menkel-Meadow (1985; 1986; 1989) and Sherry (1986), Mossman (1988b, 

p. 261) addresses the arguments pertaining to the possibility of women's distinctive moral 

orientation. In a historical overview of women in the legal profession however, Mossman 

(1988b, p. 257) contends that the absence of professional role models for female lawyers 

has possibly contributed to unique problems for women as lawyers. This results because 

the role of the female lawyer is new not only to the women who are lawyers out also to 

male lawyers and society in general (Mossman, 1988b). 

Moreover, Mossman (1988b, pp. 257-258) suggests that even as the number of 

women in the legal profession increases, the notion of equality among men and women 

within the profession remains relatively unclear. She suggests that there are "invisible 

structural barriers" and "invisible barriers in ideas" which impede women in the 

achievement of leadership roles as lawyers (Mossman, 1988a, pp. 589-600). Invisible 

structural barriers are argued to constrain the advancement opportunities of women within 

the organizational structure. Invisible barriers in ideas focus on conventional and 

restrictive conceptions of sex roles. Mossman (1988a, p. 596) asserts that the existing 

model of leadership is male and therefore women are at an automatic disadvantage in 

becoming leaders. Not only do women have to "assimilate the male model of leadership" 

but also prove how different qualities are beneficial. The implications of moral difference 



between women and men consequently pose difficult questions h r  thc role 01' womcn in 

the legal profession. 

Additionally, Barnett (1990, pp. 212-219) asserts that the legal profession in the 

United States is still replete with gender bias. Likewise, Brockman (1993b; 1992c) Sound 

that the majority of former and existing members of the Law Society of British Columbia 

who responded to a survey, felt that there was some form of gender bias against womcn 

in the legal profession in British Columbia. Of the former members, 94% oS thc worncn 

and 75% of the mzn (1992e, p. 73) and of the present members, 98% of the women and 

83% of the men, were of this view (1992b, p. 91). Barnett (1990) maintains, howcvcr, 

that the increasingly number of women in the legal profession may be capablc of 

changing the competitive and aggressive nature of the profession. 

The Ethic of Care in the Legall Profession 

With the previous arguments in mind, the implications for the experiences o f  

women in the legal profession are relatively complicated. If, as Jack and Jack (1989, pp. 

17-19) contend, the justice system was set up with a stronger focus on caring and social 

responsibility such as with ihe Zapote Pueblos in Mexico or the Navajo Indians in thc 

United States, a care oriented approach would be the ideal mcthod of legal protocol and 

procedure. The legal system in North America however, is rights and rules oriented, and 

so long as this is the case, women may possibly remain "reluctant adversaries". Further 

research, as suggested by Menkel-Meadow (1989), is required to determine if the 

increasing numbers of women in the profession will have my impact on the moral atmosphere. 



Moreover, an ethic: of care approach in an adversarial system has several 

implications. Not only may lawyers be disadvantaged by adopting this approach but also 

the outcome of care-oriented actions may not be as altruistic as originally intended for the 

parties involved. 

With the recent emergence of mediation as an alternative form of legal dispute 

resolution, questions have been raised over whether there is a feminine quality reflected 

in such new approaches, and whether mediation represents a positive solution. According 

to Rifkin (1984, pp. 23-25), it remains unclear whether mediation can be considered a 

form of feminist jurisprudence different from the traditional male ideology of law. In 

theory, mediation arises as a new way of thinhng about law which places the emphasis 

on care concerns of responsibility, compromise, and communication (Riikin, 1984, p. 23). 

This alternative is fundamentally different from traditional legal pedagogy focused on 

individual rights and abstract notions of justice. 

In practice however, Rifkin (1984, pp. 25-27) asserts that the question of the 

mediator's role casts an uncertain light on mediation as a new way of thinking about law. 

A mediator is intended to be a neutral intervener with no personal interest in either side. 

The role however, inevitably becomes that of a negotiator and, intentionally or not, brings 

certain ideas, assumptions and knowledge into the process. 

Furthermore, the technique of the mediator may reproduce the traditional notion 

of objectivity currently espoused in the legal profession. Rifkin (1984, p. 26) asserts that: 

(i)f neutrality, an important feature of being a mediator, masks the same 
"objectivist" paradigm of law then mediation, like legalism, reinforces the 
ideology fundamental to the state as male and further institutionalizes male 
power. 



Rifkin (1984) concludes that the mediation process, in the form of mediated disputes. 

must be more extensively studied in order to determine if it truly rcflects the thco~y 

behind the process. 

Further, Bailey (1989, p. 61) argues that advocacy claims about family law 

mediation, for example that family law is better suited to mediation and that mediation 

empowers individuals to make their own agreement, are contradicted or unsupported by 

the available evidence. The proponents of family law mediation, she argues, often 

embody problematic assumptions about women's positions in society such as the cqualiiy 

of women in the private and public spheres. 

Similarly, Bottomley (1985, p. 163) asserts that in the present social strucwc, 

conciliation, whether a part of the legal process or an alternative to it, is "highly 

problematic" for women. Bottomley (1985, pp. 183- 1 84) argues that conciliation 

privatises family law. By removing family dispute resolution from the public domain, 

"private ordering" merely perpetuates the economic, social and psychological vulnerability 

of women. Under the guise of an "equal bargaining situation", Bottomley ( 1  985, p. 179) 

suggests that existing power relations are disregarded and thus the chances attaining truly 

mutual agreements are lost. 

Thus, the implications for women lawyers and for an ethic of care in the lcgal 

profession are of considerable importance. The many perspectives concerning gendcr and 

morality and the subsequent speculations about women's experiences and influences in 

western society provide a complex arena for further theoretical speculations. 



Conci usions 

Overall, several diverse and conflicting perspectives have been examined, and as 

a result, many questions are left unanswered. In examining the broad problem of women 

and moral theory, the reviewed research opens many new areas of inquiry. 

While an ethic of care may ostensibly provide a better vehicle for attaining a more 

just society, it is important to consider the implications of such an ethic. If there is in 

fact a gender difference for example, and women are more likely than men to have a 

care-oriented moral perspective, the consequences of this difference, whether progressive 

or regressive for women and men, will arguably be evident in all human interaction. 

Moreover, if an ethic of care is capable of creating a more just system and thereby 

promoting equality and social harmony, then a considerable amount of caution is 

appropriate in order to ensure that this approach does not simply reproduce existing social 

relations. 

Associating a care orientation with women is theoretically appealing and often 

readily accepted because it reinforces stereotypical notions of feminine characteristics. 

However, the nurturing, caregiving female also strengthens the conception of the second- 

class domestic labourer as the woman's natural, and thus obligatory, vocation. This 

observation is not necessarily intended to dispute the research findings that women may 

actually be more care-oriented than men. It does however, ask the seemingly unanswered 

questions concerned with why this moral orientation may be gender-related, and more 

importantly, what consequences it could have on women in the legal profession and also 

as an alternative or complementary mode of legal relations. 



CHAPTER THREE 

Towards a Feminist Understanding of an Ethic of Care 

As has been documented in Chapter Two, the debate unleashed by Gilligan's 

(1982) work is extremely diverse and often dramatic. For the most part, ihc debate 

involves methodological and theoretical discussions. Several scholars provide rcscarch 

supporting the notion that females tend to be more care-oriented in their moral 

development, while males tend to be more rights-oriented (Noddings, 1984; Lyons, 1983). 

On the other hand, some scholars argue that there is no significant gender distinction in 

moral development (Walker, 1984). 

Furthermore, reactions to Gilligan's claims of moral difference cxtcnd Par bcyond 

the scientific debate in moral development theory. For example, Gilligan's (1982) work 

is lauded as a feminist inspiration and as an important contribution to theories of  gcndcr 

difference. However, Gilligan's work is also criticized for theoretical culccticism 

(Broughton, 1983), and reductionism as a result of her reliance on psychological 

explanations (Kerber et al., 1986; Nicholson, 1983). The numbcr of serious 

methodological critiques launched against Gilligan 's ( 1982) rcscarch furlher con tri huic thc 

controversial debate (Nails, 1983; Kerber et al., 1986). 

Despite these critiques, Gilligan's (1982) claims continue to fuel dehaics. This 

fact suggests that there is something about her work that is "both timely and appealing, 

but also ... frightening and offensive to feminist scholars" (Davis, 1992, p. 225). 



As there are some major questions left surrounding the analysis of care and 

morality in terms of gender, certain theoretical difficulties are posed. That is, when one 

wishes to explore Gilligan's (1982) claims within a real-life context, how does one 

explain her research interest? That is, how does one theorize about care as a gender issue 

without becoming inescapably tangled in the web of scientific and political rhetoric? 

An interesting analysis put forth by Davis (1992), questions the productivity of 

continuing the pattern of this debate in light of the generally tedious and repetitious 

results. Davis (1992) argues that the rhetoric of the debate is circular and thus 

counterproductive. She suggests that: 

(t)he critics of Gilligan (mount) their attack, first and foremost, because 
they (do) not like her findings .... As long as critics have normative and 
political reasons for dismissing Gilligan's work, they will obviously have 
a vested interest in poking holes in her methodology or undermining her 
theoretical framework by finding instances that make it impossible to 
accept her claims (Davis, 1992, p. 225). 

This standpoint is not only interesting but encouraging as it requires a new path 

of exploration. Instead of demanding simplified, all-encompassing answers to major 

questions, Davis (1992) challenges researchers to explore the complexities of the issues. 

She suggests that there is a need to investigate and elaborate "the normative and political 

significance of a female morality" instead of "forcing controversial items into the straight- 

jacket of the correct-line" (Davis, 1992, p. 228). 

As a result, Davis (1992, pp. 228-229) suggests a three-fold strategy. First, there 

is a need to acknowledge a number of unresolvable themes within the Gilligan debate. 

Second, feminist and other scholars need to take responsibility for their positions. And 

third, there is a need to take into account the constraints of the situations and issues being 



analyzed. 

This strategy has been adopted in this thesis in order to successfully thcori~c 

within the research framework. In acknowledging dilemmas within this fcminist 

controversy, futile endeavours to uncover an ultimate, all-encompassing "Truth" havu bccn 

abandoned, and there is a chance to recognize complexities of feminist conccrns. 

In doing so, there is a need to first mention the debate specifically concerned with 

Gilligan's (1982) thesis which argues to expand moral development theory to include the 

moral orientation of both females and males. The focus of many critiques of Gilligan's 

claims is set within the search for why women may differ in moral o~ientation from men. 

This is an important avenue for discussion and analysis and is not without many 

ucresolvable themes. However, the debate must move from gender differcncc in moral 

orientation to the implications and significance of this difference within a real-lifc context. 

It is these issues that are of concern to this research and are thus the focus 01' inquiry. 

This exploratory research project was designed to explore two main issues: the 

existence of a care-rights moral continuum in the legal profession and the rclationship and 

implications of gender in the existence of this continuum. Thus, this research takes lcavc 

of the debate surrounding moral development theory and concentratcs on what Gilligan's 

(1982) claims of a gender-related moral difference may mean for women and mcn 

lawyers in western social reahty. 

In line with Davis' (1992) three-part strategy, it is necessary to accept 

responsibility for one's position. Certain feminist analysis of science equates scicncc with 



pcllitics." Du Bois (1983) asserts that researchers must engage in "passionate 

scholarship", and in doing so the rhetoric of tleir own claims must be acknowledged. It 

is thus not sufficient to assume the logical priority of one's claims over another's. Davis 

(1992) argues that it is unproductive when critiques of opposing theories are used to 

buttress, and often solely support, a preferred line of explanation. 

Thc exploration to be undertaken is therefore explicitly political. To base the 

analysis of this research within a scientific framework without acknowledging the 

explicitly political relevance detracts from a further understanding of the substantive 

issues. A search for a better understanding must explore the complexities and 

contradictions; that is, there is a need to examine "what it is that attracts andlor repels and 

why it does so within a specific context" (Davis, 1992, p. 227). 

In line with Davis' (1992) final strategic point, the constraints of the situations and 

issues LO be analyzed must be taken into account. Davis (1992, p. 229) submits that the 

social context in which arguments are forwarded is important. Gender-specific moral 

difference continues to spur debate but the test put forth by this research is concerned 

with the progressive usefulness of moral difference theory within the social context. This 

approach is arguably both "timely and appealing" as a result of the essential impasse 

regarding moral difference. 

11 Harding (1 991, p. 10) argues that "science is politics". While science does provide reliable 
information about human variation, she suggests that political struggles have always been the 
impetus behind science and consequently the reliability of the information has always suited the 
purpose of one group or another. 



Defining Care and Rights 

Beforz undertaking this analysis, it is necessary to discuss thc terms carc anti 

rights which are two of the principal concepts in this thesis. For thc purpuscs of this 

research, Gilligan's (1982) conceptions are central and relevant. Cilligan (1982, p. 19) 

distinguishes an ethic of care from an ethic of rights as hllows: 

... the moral problem arises from conflicting responsibilitics rather than 
from competing rights and requires for its resolution a modc oI' thinking 
that is contextual and narrative rather than formal and abstracr. This 
conception of morality as concerned with the activity of care cenlcrs moral 
development around the understanding of responsibility and relationships, 
just as the conception of morality as fairness ties moral dcvclopmcnt into 
rights and rules. 

Thus, according to Gilligan (19821, an ethic of carc is characterized hy thrce 

fundamental differences from an ethic of justice or rights. First, an cthic o f  carc I'ocuscs 

on responsibility and relationships, rather than rights and rulcs. Second, this cthic is 

based on concrete situations and contexts rather than formal and abstract principlcs. And 

third, an ethic of care is characterized by an "activity" among real individuals in r-cal 

situations as opposed to being grounded in universal standards (as discussed in Tronto, 

This characterization is adopted within this research framework. As was hriclly 

addressed in Chapter one however, the terms care and rights are not unproblcmatic within 

the legal context. Consequently, the terms conciliatory and adversarial wcrc used in thc 

interview schedule in a number of the questions and arguably provided analogous 

concepts in language familiar to iawyers. 



For instance, Bottomley (1985, p. 163) studies the meaning of conciliation and 

concludes that it is used by "many different people to cover many different objectives and 

practices". She asserts however that "images of caring and the welfare of children" are 

identifiable within the use of this term and perceives the unifying factor in conciliation 

to he that it is "an alternative to the negative images and experiences in law" (Bottomley, 

1985, p. 163). Conversely, the term adversarial arguably characterizes the nature of the 

practice of law (Foster, 1986, p. 286). According to Jack and Jack (1989) and Foster 

(1986), this concept is based on abstract and formal principles and is related to images 

01' individual rights and equality. These characterizations are congruous to the ways that 

care and rights have been conceptualized. Care-rights and conciliatory-adversarial are 

notably not interchangeable concepts but they are both arguably applicable within the 

research context. 

To treat any of these terms as unitary concepts is extremely problematic. They 

will likely be addressed differently by different people. It is possible however to identify 

thematic similarities.'' Part of the focus of this research therefore is placed on the 

interpretations of these terms. An understanding of the way such concepts are 

conceptualized by individuals will provide invaluable information about their perspectives. 

In characterizing ethics of care and rights and related concepts within this thesis, 

it is also important to explore feminist and other academic endeavours to address an ethic 

of care as an ideal in feminism. 

'' The data analysis is addressed further in Chapter four. 



The Pursuit of a Feminist Ethic of Care 

Inspired by the work of Gilligan and like scholars, many icminisrs (Sraccy, 1986) 

and other academics (Lauritzen, 1989) have expressed notable interest in the notion ot' ti 

feminist ethic of care. Lauritzen (1989, pp. 31-32), for example, addrcsscs what hc terms 

the rebirth of the romantic ideal in feminism. He suggcsts that whilc thc knlinist 

movement through the 1960s and 1970s (referred to as "the ra~ionalists") csscntially 

rejected the notion that women are the caring and nurturing sex (rcfcn-ed 10 as "lhc 

romantics"), there has been a recent rejuvenation of a new romantic, I'eminist ideal. 

The term feminist ethic is used to conceptualize the accounts of morality which 

emphasize care and compassion, argued to be rooted in women's cxpcrienccs. 1,auritxcn 

(1989, p. 32) views this ethic to be an attempt to rekindle a moral opposition to  thc 

competitive and atomistic model of moral relations prevalent in  the public sphere and in  

current (male) moral philosophy. Lauritzen (1989, p. 32) examines Gilligan's (1982) and 

Noddings' (1984) work and suggests that both authors have specifically outlincd lhis ncw 

romantic ideal, in contrast to the liberal notions of individualism and objectivity. 

He argues that the feminist ethic is inherently connected to "mothering". Both i n  

child rearing and child bearing, an ethic of care is deeply entrenched i n  womcn's 

experiences. Lauritzen (1989, p. 39) is interested in the point at which thc ethic of' care 

is formulated by women's experiences, He maintains that by associating this ethic :,olcly 

with child bearing and nursing, an exclusive ethic is created. If this is ~ h c  casc, he 

contends that the movement to change women's roles will arguably bc incl'l'cctivc. 

Lauritzen (1989, p. 40) suggests that if  the relation of caring is associated morc 



opeiify with child rearing, a id  women and men are encouraged to participate, the split 

between the home and the work place will possibly be less restrictive which would allow 

care and compassion to extend beyond the domestic (traditionally female) sphere. 

In the development of a feminist ethic, Walker (1989, p. 15) likewise argues that 

onc need not be confined by the traditional philosophical conception of moral knowledge. 

She suggests that "female voices" are needed to present a more accurate representation 

of reality. Walker (1989, p. 16) is critical of the abstract, authoritarian, impersonal, 

universalistic view of moral consciousness. She contends that there is a need to develop 

a more communjty responsive view of morality that is based on themes such as personal 

relations, nurturance and caring, and maternal experience. 

Walker (1989, p. 16) suggests that an "alternative moral epistemology" has been 

constructed by academics such as Gilligan (1982), Ruddick (1984), and Noddings (1984). 

This alternative view provides a more appropriate and realistic approach to moral issues. 

Moral problems, like traditional moral philosophy which debates them, require pragmatic 

evaluation (Walker, 1989, p. 24). She asserts that traditional models which advocate the 

search for universal, moral solutions are inevitably limiting, in that moral dilemmas are 

reified beyond the morally significant factors of everyday life. Walker (1989, p. 24) 

concludes that a "feminist ethic" must include moral understanding which is relevant 

within social reality. 

Similarly, Shapiro and Rosenberg (1989, p. 199) advocate the integration of "other 

voices" into the consideratim of ethics and morality. "Other voices" in this sense 

connotes: 



the voice of the marginal and the disempowered; the voice of those who 
abjure the values of competition and success and uphold thosc of 
cooperation and cw;E;g; and the voice of those who value private as wcll 
as public issues" (Shapiro and Rosenberg, 1989. p, 199). 

This alternative approach is a reaction to traditional, male-dominated cthical 

theory. Shapiro and Rosenberg (1989, p. 201) emphasize the lack of attention 10 common 

social good and the needs of the less fortunate in ethics classes across North America. 

Instead focus is on the classical liberal notions of individual rights and [he use of the law 

in the protection of those rights. This emphasis is viewed as problematic as it implies 

formal equality within an unjust society. Shapiro and Rosenberg ( 1989, p. 2 10) argue that 

it is necessary to encourage people to evaluate their own prejudices and consider possihlc 

options in ethical dilemmas. 

While Shapiro and Rosenberg (1989) do not firmly address the notion 01' gendcr 

differences in ethics, the distinction is implicit in their argument. It is noted that the 

characteristics of care and responsibility are often equated with the feminine persona. Thc 

female students that they have taught tend to exhibit more of a care orientation than thc 

male students who tend to be more rights oriented. Gilligan's (1982) work is cited as an 

explanation for this feminine tendency. 

Further, Benhabib (1986, pp. 402-415) analyses the dichotomy between Kohlberg's 

"generalized other" and Gilligan's "concrete other" in light of contemporary moral theory. 

Benhabib (1986, p. 41 1) argues that the generalized other, characterized by "a rational 

being entitled to the same rights and duties that (all individuals) would want to ascribc 

to (them)selvesM is considered incompatible in contemporary moral theory with the 

concrete other, described as "an individual with a concrete history, identity and af'fcctivc- 



crnotional con~titution".'~ 

Benhabib (1986, p. 414j argues that moral situations cannot be individualcd 

without evaluating the context of the situation and history of the agents involved. An 

"ethic of communicative need interpretations" is offered as an amicable integration of the 

two standpoints. That is, it is necessary to "recognize the dignity of the generalized other 

through an acknowledgment of the moral identitjj of the concrete other" (Benhabib, 1986, 

p. 416). The concrete oher  arises then as an integral concept which allows one to think 

through the limitations and biases that occur in the discourse of universalist morality. 

Benhabib (1986, p. 418) interprets Gilligan's (1982) findings as being women's 

voiced objections to the alien ways in which moral dilemmas are posed. Concrete 

experience and identity are considered necessary to obtain a complete and realistic image 

of morality in generalized as well as concrete others. 

Arguments concerning a distinct female morality are not of course without 

*. 

iimitation. Such suggestions have created a great deal of concern for feminists. 

Concerns over a Distinct Female Morality 

In order to conduct a meaningfully theoretical inquiry, current controversies in 

fcminist thought about the significance of Gilligan's claims for women explored in the 

literature review must be considered. There are several themes which are important. 

l3 According to Benhabib (1986, p. 402)' Gilligan's work represents a Kuhnian paradigm shift (1 970) 
where a scientgic "revolution" has occurred resulting in the break from traditional moral development 
theory based on rights and justice to create a new model for moral theory which encompasses the 
additional moral orientation based on care and responsibility. 



Interpretations of the female care-oriented morality are based on various feminist 

concerns. First, there are concerns that associating a feminine morality with a uniquc 

care-oriented approach is a form of separatism and often implies superiority which 

inevitably creates the need to defend women's moral orientations (Tronto, 1987; Walker, 

1983). Second, there are arguments which consider female morality to be a rclativc 

concept arguing that women value care because this is what men value in won~cn; and 

it therefore limits women's possibilities (MacKinnon, 1989). Third, there are asgumcnts 

that a female ethic of care is dangerous as it may simply retlect current power inequities 

(Auerbach et al., 1985; Daly, 1989; Heidensohn, 1986). 

On the other hand, some scholars also argue that an ethic of carc is capable of 

creating a more just social system and thereby promoting equality and social harmony 

(Gilligan, 1982; Jack and Jack, 1989). Others respond that it is necessary to ensure that 

an ethic of care is not simply reinforcing, instead of challenging, existing systcms ol' 

gender stratification in social relations (Katzenstein and Laitin, 1987). 

Interpretations such as those mentioned are often tested with questions conccrned 

with whether women who are having a positive political impact can be characterized by 

a feminine morality (Harding, 1987, p. 297). Furthcr challenges inquire whethcr a carc- 

oriented morality is limited to women as it is arguably found in different class, racial and 

ethic groups within and outside western culture (Harding, 1987; Jack and Jack, 1989; 

Keibei et al., 1984). Davis (1992, p. 225) also asks an important question: "Is an ethic 

to be viewed in the light of empowering difference or the powerlessness of sexual 

inequality?". The complexity of this dispute is phenomenal. 



Despite the many critical responses, an ethic of care is ostensibly an appropriate 

thcme for analysis. I%-hile a woman's moral standpoint may be shaped by a variety of 

forces from traditional relegation to the private domain and exploitation and oppression 

in western society to the notion of maternal essentialism, feminist acknowledgement and 

critique of women's moral reasoning arguably create the arena for productive and 

necessary analysis within social reality. 

Dealing with the Equality/DiHerence Dilemma 

The claim of difference and creation of a feminist ethic of care have been aligned 

by many historians and feminist scholars with the equality versus difference debate. This 

debate originates in the disharmony between feminists who have fought for formal equal 

rights within political and legal structures and feminists who have explored the notion of 

gender difference and fought for substantive equality through a recognition that formal 

rights have a differential impact on women and other disadvantaged groups. The 

arguments against moral difference between women and men are unmistakably concerned 

with equality and difference and the potential discriminatory impact of consigning one 

over the other. 

An encouraging analysis of these issues is conducted by Scott (1988, p. 43) who 

writes, 

when equality and difference are paired dichotomously, they structure an 
impossible choice. If one opts for equality, one is forced to disregard the 
nodon of Difference as aiidthet'rcd. if the choice is difference then 
equality in the current system is unattainable. ... Feminists cannot give up 
difference, it has been our most creative anaiyticai tool. We cannot give 
up equality, at least as long as we want to speak to our political system. 



This quotation illustrates why the equalityldifference debate is so intcnsc. Thc 

issues have been dichotomized, and a choice is therefore necessary. Scott (1988, p. 33) 

argues that a poststructuralist approach provides the best theoretical avenue for 

exploration in this debate. While her theoretical framework is not used as a nlcthod of 

analysis in this thesis, Scott's (1988) approach arguably clarifies some of the problems 

with the debate and sheds new light on difficult concepts. She suggcsts that thc 

dichotomous pairing of equality and difference misrepresents both terms. In analyzing 

the meanings of equality and difference, Scott (1988, p. 38) maintains that thc opposition 

created by the polarization of these terms is politically self-defeating. In other words, 

there is an interdependence between the words equality and difference. Scott (1988, p. 

44) asserts that contemporary views of equality rely on the acceptance of difl'ercnt pcoplc 

and groups as equivalent, and further suggests that equality "might well bc defined as 

deliberate indifference to specific differences". 

Scott (1988, p. 44) suggests that difference is often misrepresented as a singular 

identity. This negates the differences among a particular group categorized for examplc, 

by female or male sameness. The construction of "sameness" for equality and dif'f'crencc 

works to mask the existing differences and thus perpetuates their obscurity and renders 

them insignificant. 

It is consequently argued that equality and difference cannot be set in opposition 

to one another. Scott (1988, p. 46) asserts that the focus must be on "diffcrencc as thc 

condition of individual and collective identities", and the examination of "fixed gender 

categories as normative statements that organize cultural understandings of sexual 



difference." An appropriate approach then entails critical analysis of categorical 

difference to expose exclusions and inclusions in the name of an equality of differences. 

The importance of this argument is that women must avoid dichotomizing such 

concepts. It is equally inappropriate to dichotomize care and rights morality. To do so 

creates an uncomfortable and unnecessary choice between oppositional sides. The need 

therefore is to consider and interpret the concepts within an unbroken continuum. To 

disconnect care and rights poses an unrealistic expectation on moral reasoning. 

That is, care-oriented concerns arguably do not suggest that individual rights be 

undermined, but only that responsibilities to a greater social good be more forthrightly 

recognized. These principles cohabitate within the Canadian Charter of Rights and 

Freedoms which sets out limits to individual freedoms "as can be demonstrably justified 

in a free and democratic society". 

Within Scott's (1988) analysis, equality and diiference need not be set apart as 

oppositional concepts. Despite this, feminist concerns about difference cannot be easily 

dismissed. However, along with concerns over the care-oriented perspective (difference), 

various feminists have similarly illustrated problems with the rights-oriented perspective 

(equality). For instance, Smart (1989, pp. 139-140) contends that while the struggles of 

first wave feminists must not be forgotten, using abstract rights in law often works to the 

disadvantage of women. 

Presently, the law does not formally deny the rights of women; everyone is 

considered equal. Substantively, however, this is not the case. Essentially, Smart (1989) 

asserrs that while the early demands for equal legal rights has been for the most part 



successful, continuing with this approach may prove to he countcl-productive, 

While the rhetoric and strategy of rights remain attractive to some feminists, this 

tactic, arguably works to subjugate women in various ways (Smart, 1989, pp, 144- 145). 

First, Smart (1989) suggests that the issue of rights oversimplifies camplcx power 

relations. By creating an adversarial situation, other pertinent elements may be ignorcd, 

such as the case where a woman is economically dependent on an abusive husband and 

is unable to exercise her rights. Second, Smart (1989) asserts that the rights stralcgy 

formally establishes everyone with equal, yet individual, rights. This essentially sets up 

a competition between rights, where legal decisions often must determine the winncr and 

the loser or whose rights are more important. Third, if rights are violated or dcnicd, thc - 
onus generally rests on the individual to prove that this is the case. Finally, Smart (1989) 

argues that while rights are created to protect the powerless from thc powerful, the morc 

powerful may actually expropriate these rights. 

Smart (1989) acknowledges some of the sensitive issues that may arisc with her 

arguments. She maintains, however, that the rights position is a particularly dcfcnsive 

one; and that in order to overcome this problem, women need to rethink and modify thcir 

expec taticcs. 

Thus, there are some important reasons not to abandon the notion of dil'fcrence 

within feminist concerns. However, a large degree of caution is necessary in proceeding 

within this framework. 



Forward Moves on Moral Difference 

How can moral difference be articulated without reinforcing stereotypes of women 

and the subordinate status attached to them? Katzenstein and Laitin (1987) argue that 

there are both progressive and regressive potential in political arguments relying on claims 

ol' moral difference. 

They pose an important question: "Under what formulations are arguments of 

moral difference likely to serve progressive ends and when are they likely to fulfill 

counter-progressive or reactionary purposes?" (Katzenstein and Laitin, 1987, p. 265). 

Thus, the inquiry for feminist political theory must be concerned with how moral 

difference and an ethic of caring can be combined with a political agenda which 

challenges existing systems of power instead of reaffirming them. 

To provide a productive analysis, this question is reconceptualized by Katzenstein 

and Laitin (1987, p. 265) to consider what "conditions" are necessary for claims of moral 

difference to be progressive. In response, Katzenstein and Laitin (1987, pp. 265-266) set 

out three possible conditions. First, claims of moral difference must focus on the 

"expansion of opportunities" and "the enrichment of autonomy". Women's social and 

political roles must be portrayed as dynamic and therefore cannot simply rest on 

reiterations of past levels. There is a need to foster caring relations among all members 

of society, but in doing so women must not be restricted to the primary caretaking role 

in these relationships (Katzenstein and Laitin, 1987, p. 265). 

Second, there is a need to advocate multifarious tastes, interests and cultures in 

order to express horizontal diversity. To speak of a single voice for all women refuses 



to acknowledge the inequality among women and thereby extinguishes efii~rts for vertical 

equality. The claims of moral distinctiveness at the onset must to he addressed on the 

level of the least privileged (Katzenstein and Laitin, 1987, p. 265). 

And third, groups claiming moral difference must enter into a political dliancc thtlr 

is committed to the expansion of opportunities and political power for other disadvmtagcd 

classes or groups. Forming additional alliances with oppressive groups may bc 

strategically necessary but the autonomy of the original group must not i;? thr-catcncd. 

Strong progressive ties will support the ability to challenge existing structures 

(Katzenstein and Laitin, 1987, pp. 265-266). 

With these conditions in mind, it is relevant to analyze the theoretical claims 

based on moral difference that women offer a different moral perspective as lawycrs in 

the western legal profession. 

Women in the Legal Profession 

At least two consequences flow from moral difference in the legal profession. 

Assuming care concerns are more prevalent in women lawyers, the firs1 is Lhal lhcy will 

experience more dissatisfaction and frustration as they face a predominantly rights- 

oriented profession. The second is that with increased numbers of women lawycrs, thc 

legal profession may be altered to incorporate the different moral reasoning present. Thc 

arguments here are similarly complex and diverse. 

For example, Shaughnessy (1988, p. 23) argues that women cncounler severe 

limitations in their caring capacities as lawyers and judges. It is assertcd that 



... by its very nature, law is coercive. To some extent, women's 
inclinations for activities of care will necessarily be frustrated as they 
encounter the law's limitations. Eventually, women are likely to either 
feel alienated from their practice or learn to downplay their inclinations for 
caring activities" (Shaughnessy, 1988, p. 23). 

Furthermore, Shaughnessy (1988) questions the appropriateness of an ethic of care 

as a basis for jurisprudence. The need for general application of the law is stressed in 

light of' complex social relations. Shaughnessy (1988) further questions how lawyers 

could possibly have the capacity to care for all their clients. This is an insurmountable 

expectation and the frustrations encountered in such an approach, are intolerable. 

Similarly, Hasse (1987) argues that because the legal system is based on a rights 

perspective it encumbers the introduction of other moral viewpoints. Hasse (1987, p. 289) 

focuses on judicial and legislative sources of legal change. She asserts that transformative 

cndcavours either come up against historically enshrined precedent in the case law which 

must be overturned in a "piecemeal, case by case" fashion, or require legislative action 

which may not sufficiently implement change. 

The arguments of Shaughnessy (1988) and Hasse (1987) demonstrate important 

cautionary critiques of implementing a care orientation into the legal profession, yet they 

are arguably self-defeating. They imply that because the legal system is for the most part 

based on rights, and is by nature adversarial, it cannot be transformed or adapted to 

implement care concerns. As history dictates, any organizational or structural change 

does not occur instantaneously. Infiltrating firmly entrenched legal doctrines and altering 

standard protocol within a self-regulating profession will be without question a long and 

arduous task. 



The need overall is to redefine what it means to be a lawyer. This must afford 

systemic and individual efforts. On the systemic level, relevant legislation might bc 

revised to reflect more care concerns which in time could be further devclopcd by case 

law. A care-oriented approach also could be introduced as a method of' rcsoiving dispukx 

in law schools and law practices. Such changes however will not singlehanciedly 

overcome the dominant standards. Mossman (1988a, pp. 592-593) suggcsts that "outsidc 

intervention" is necessary to break down structural barriers which obstrucl thc 

opportunities of women lawyers. That is, it is overly optimistic to rely on the existing 

hierarchal structures to implement any change other than to reaffirm the existing power 

arrangements. 

On a more individual level, lawyers make decisions about clients and their 

situations on an ongoing basis. Jack and Jack (1989) argue that with increasing moral 

diversity, the legal method may become more "morally rcsponsivc". This docs not mcan 

women, or men, lawyers would spend an insurmountable number of hours "caring" for 

their clients; it means that more time would be spent on evaluating the situation and 

aiming through a contextual understanding, to achieve the best possible solution for all 

parties involved as opposed to solely concentrating on building a "winnable" case for 

clients. 

Thus, the focus of lawyers' work would shift and more timc would bc spent 

gaining a clearer picture about their client's situation in order to dcten.line the most 

reasonable and appropriate outcome. This does not undermine the lawyer's duty to thc 

client; it reinforces the obligation as an officer of the court to rccognim potential 



outcomes for all parties involved. In essence, it redefines the latter role to be an 

obligation to society." 

Furthermore, Jack and Jack (1989) focus on social perception, human awareness, 

and societal order and harmony. Jack and Jack (1989) argue that the dual orientations 

represent opposite perspectives on society and human relationships. The rights outlook 

views society as a group of individually autonomous people. Societal cohesion is only 

maintained through the existence of a "hierarchy of rights, rules, and obligations [which] 

mediate human interactions and help preserve independence" (Jack and Jack, 1989, p. 7). 

Thc care perspective, on the other hand, is concerned with the interdependence of people 

in the societal context. This orientation views the fostering, narturing and persistence of 

positive human relations as the key thread to social order and harmony. 

As the focus of Jack and Jack's (1989, p. 27) research is the legal profession, the 

traditional lawyer's role is explored. This role, they argue, is based on partisanship, 

neutrality, and moral distance which presumably illustrate the personal and professional 

contradictions inherent in the legal profession's ethical demands. Jack and Jack (1989, 

p. 32j argue that partisanship and neutrality demand that lawyers uncompromisingly 

devote their services to the best interests of their clients. However, lawyers are also to 

remain neutral without passing any moral judgement. The authors are sceptical of an?? 

individual's ability to assume these traits. 

'' Additionally, Menkel-Meadow (1 989) argues that the intellectual and theoretical legal work of feminist 
academics should be counted as evidence of changes in legal practices by demonstrating changes 
in legal doctrine and providing the theoretical rationale and emotional space for different expressions 
of how to practice law. 



In light of this, the ethic of care may well be a solution to these cont'licting Icgal 

roles. Menkel-Meadow (1985; 1989) argues that an inquiry into thc "ti'minization" of ~ h c  

legal profession must be concerned with "how having two gcndcrs (and countless cthnic 

and racial variations) in an institution formerly all [white] malc might altcr thc SII-LI~IUIL'S 

and practices" (Menkel-Meadow, 1989, p. 30). 

Menkel-Meadow (1989, p. 32) refers to Tsonto's (1987) work as "thc ncxt s~igc. 

of difference theory". Tronto (1987, p. 646) suggests that subsequent exploration should 

not expressly celebrate gender difference but should concentrate on thc cthic ol' cnrc's 

adequacy as a moral theory. Tronto (1987) contends that the gendcr-spcci fic thcorct ical 

avenue creates the need to defend the integrity of women's morality as scparatc from that 

of men, rather than, and more importantly, developing an ethic of care as an cl'l'cctivc 

mode of moral relations for all people. 

Tronto (1987, p. 663) argues that the most cf'fectivc approach is to discuss an cthic 

of care within moral and political theory. An assessment of care is ~hcrci'orc ncccssary 

in its relative importance to other values. 

Menkel-Meadow (1989, p. 32) asserts that: 

an ethic of care in law could mean a number of concrclc things. 11 might 
mean involving all the parties to a dispute, rather than only Sorrnally 
plaintiffs, defendants, and interveners. It would invoke clicnt participation 
in decision making. It might alter some of the professional cthics 
prescriptions under which lawyers currently operate that preclude them 
from caring for the other side or the other side's lawycr. It might alicr 
behaviours within the conventional adversary system to include rnorc trust 
and dtruism and less unnecessq aggressive behaviour. 

She (1989, p. 33) further suggests that areas of practice that haw alrcady cxpcrienccd 



some form of "feminization" by larger numbers of women lawyers (such as family law) 

would be an appropriate area within which to commence research. This research should 

explore how lawyers talk about their work and whether gender has any implications on 

their approach to the law. 

Tt is arguably important to consider the possible impact of women in the legal 

profession. In light of Katzenstein and Laitin's (1987) and Tronto's (1987) arguments, 

moral difference theory will not fare well unless it is dynamic and comprehensive. The 

scope of this research project aims to shed further light on women in the legal profession, 

but it does not do so without the acknowledgment of the diverse and far reaching 

boundaries of moral difference theory. 

This chapter has attempted to grapple with a few large questions about the 

progressive application of moral difference theory. It is important to keep these issues 

in mind in moving to the research project, data, and results. 



CHAPTER FOUR 

Methodology and Research Design 

The purpose of this research was to conduct an exploratory study 0 1 '  conciliatory- 

adversarial orientations of family law lawyers. The research and subscqucnt conclusions 

will contribute to the body of literature concerning women in the legal pr-ulission, and 

provide a detailed picture of differing conventional and non-conventional approachcs LO 

family law practice. As this thesis is of an exploratory nature, a snowball sample was 

used, and therefore the results can not be generalized beyond the sample populatiim. 

Research Method 

The research technique in this study was an indepth interview. Thc intcrvicw 

schedule was developed using Jack and Jack (1989) and Lunneborg's (1990) inlcrvicw 

schedules as guidelines. The first questions were intended to be general and unobtrusive, 

and subsequent questions were designed to explore the respondents' perceptions about thc 

practice of family law, eventually addressing the conciliatory-adversarial continuum and 

the level of personal satisfaction with the system. A hypothetical situation, based o n  a 

vignette developed by Jack and Jack (19891, was designed to place the rcspondcnts into 

their professional roles. The interviews were conducted in an informal style, more of* a 

conversation than a question-answer session. 

A "pretest" ;?:zr;iew was condi;c:cd with a fzmi!y law Iawyer to clarify various 

points regarding the practice of family iaw and aspects of the inierview schcduic, in order 



to ensure that the questions would have meaning in the family law context. This pilot run 

contributed to the development of additional ideas for the research, and provided an 

avenue to test the applicability of the questions in the interview. 

The Sample 

The sample was comprised of thirty-six family law lawyers, defined as those who 

spent 60% or more of their time practising family law (divorce, maintenance, and child 

custody) from around the greater Vancouver region. Eighteen women and eighteen men 

were interviewed. 

The research sample was obtained using a snowball technique. Respondents were 

asked to provide the names of other lawyers whom they considered to be family law 

practitioners in the greater Vancouver region. The sample began with two lawyers, one 

from a large firm in downtown Vancouver and the other in a small firm in a neighbouring 

city in the Lower Mainland. They both practised almost exclusively in the family law 

area. 

An introductory letter was sent out in five waves to forty-one lawyers between 

December 20, 1991 and February 21, 1992 (See Appendix A). One lawyer declined to 

he interviewed, one was prepared to be interviewed beyond the time framework of the 

research, and three lawyers were eventually abandoned as potential interviewees as they 

could not be contacted. The first interview was conducted on December 14, 1991 and 

the last on March 12, 1992. 



Characteristics of the Respondents 

The women respondents were on average younger than thc men respondcnts. The 

mean age of the women was 38 (median=36), while the mean age of the rncn was 32 

(median=41). The median year of call to the Bar in British Columbia was I987 for thc 

women and 1981 for the men. The women had practised law for an avcragu of 7.4 ycars 

and a median of 4.5 years, and the men for an average of 12.6 ycars and a median of 9 

years. All of the respondents spent 60% or more of their time on family law rnattcrs. 

The Interview 

The interview format included structured and unstructured open-ended yuestions 

(See Appendix B). Each respondent was assured of the confidentially of the interview. 

The interviews were taped provided that there was no objection from the respondcnts, and 

brief notes were taken to ensure an additional source of recorded data. Three respondcnts 

objected to the interview being recorded, and therefore more detailed notes wcrc takcn 

during these particular sessions. 

The interview questions focused on the perceived differences in legal approaches 

of family law lawyers. While there is a considerable amount of literature which both 

supports and refutes the gender distinction in moral development, these questions tbcuscd 

on establishing the existence of a continuum between conciliatory and adversarial 

orientations. 

The first three questions asked the lawyers about their personal strengths for 

practising family law, why they were practising family law, and if different values held 



by family law lawyers affected the way they practised law. After these questions were 

answered, the continuum was specifically set out for the respondent as follows. 

The literature suggests that lawyers vary from extremely adversarial and 
rights-oriented approaches to the practice of law to extremely care-oriented 
and conciliatory lawyering methods. 

Respondents were then asked to rate the Divorce Act, the Fam.ily Relations Act, and 

eventually themselves on a continuum of one to seven where one was completely 

conciliatory and seven was completely adversarial. Respondents were asked to elaborate 

on their ratings. The purpose of these ratings was to have the lawyers articulate the 

characteristics which they associated with the points along the continuum. These ratings 

and comments were compared and analyzed in conjunction with the information obtained 

in the open-ended component of the interview. 

The next portion of the interview presented the respondents with a hypothetical 

situation designed to require the lawyer to make certain decisions in a family law context, 

reflecting particular positions on the continuum. Consequently, the responses provided 

an additional indication of each lawyer's professional, moral approach. 

The hypothetical situation was comprised of five parts which began with a minor 

moral conflict and progressed to a severe moral dilemma. In the interview, the lawyers 

were presented with the least serious scenario and asked to react in their legal capacity. 

The lawyers were also told that the client was insistent upon their representation, and that 

this client was very important to the financial future of the lawyer's firm. The interview 

then progressed through each scenario. The lawyers were presented with all five legal 



situations unless they decided to disclose the information or withdraw from reprcscnting 

the hypothetical client. When this occurred, the interview did not proceed beyond the 

scenario in question, and the lawyers were asked to comment on their positions. 

After the hypothetical situation, two final questions were asked which specifically 

addressed gender differences. These questions were left until the end to avoid creating 

an interview bias in the preceding questions. The interview then was complctcd by 

obtaining personal background information from the respondents includil~g year of birth, 

year of call, and the number of years they had practised law. 

Data Analysis 

First, the contents of the interviews were transcribed using the tape sccordings of  

the sessions and the notes taken during the interview. Each interview was given an 

arbitrary case number and the names of the respondents were not on the transcriptions. 

In order to provide for a clearer and more consistent, qualitative discussion 01' thc 

results, the data analysis employed the "Coding Manual" used by Jack and Jack (1989, 

pp. 172-187) for guidance. While the Manual was not directly applicable, as thc 

questions were different, it provided a pretested resource with which to perform ~ h c  

analysis of the results. The coding was completed blind to all personal information, 

including the sex and the age of the respondent, in order to avoid researcher bias. 

The identification of care and rights morality in the interview was based on three 

underlying themes derived from Jack and Jack's (1989) Manual. The first theme 

addresses the way in which people or situations are perceived. According to Jack and 



Jack (1989, p. 173), a care orientation is indicated by a more contextual approach. That 

ist this orientation responds to the person or situation in the specific context rather than 

concentrating on genera1 principles or issues (Langdale and Gilligan , 1989, p. 57). There 

is a concern not only for people's rights, but also for people as people. On the other 

hand, a rights orientation is represented by a more abstract approach. The focus therefore 

is not on people in their own contexts, but on the conflict or violation of general 

principles or rights. 

The ,second underlying theme relates to the goals of the action. A care-oriented 

person acts to avoid hurt and maintain or restore relationships. A rights-oriented person 

acts to maintain the standards of justice and presumably fairness. This includes the 

concept that everyone is equal under the eyes of the law and therefore should not be 

treated differently regardless of the specific context (Jack and Jack, 1989, pp. 174-175). 

The third and final theme pertains to the process of decision making and to the 

evaluation of the act. Care-oriented decisions are based on an individualized response to 

a particular person in a particular situation. There is a recognition that general rules are 

not always appropriate in specific contexts. In this orientation, decisions are guided by 

weighing relative costs with relative harm. The decision is then evaluated in terms of the 

consequences for the parties involved. Rights-oriented decisions however, are made 

according to the rules, standards of justice (the law), or role obligations. Decisions are 

made deductively and logically in order to maintain fairness, uniformity and equality. 

The.se decisions are evduated by the degree that they have upheld general rules, 

standards. and obligations (Jack and Jack, 1989, pp. 175-178). 



As the interviews were completed in a free flowing conversational stvlc, ~ h c  

transcripts were studied for key words, phrases, and comments which were significant in 

the context of each individual interview. Jack and Jack (1989, p. 172) noted in their 

analysis of similar interviews however, that words such as ':justice", "truth", "ohliga~i~,n". 

and "fairness" may have been used by lawyers with any type of moral oriuntation, but that 

the words may have held different meanings to the respondent based on thc underlying 

moral perceptions. As a result, the coding techniques developed by Jack and Jack ( 1989) 

were specifically set out to determine "points of view", not to interpret discsctc words, 

and this approach was adopted for this thesis. Contemporaneous note-taking during cach 

interview regarding the respondent's disposition provided an additional sourcc 01' 

information on the respondent's perspective. 

After the data were categorized, they were entered into SPSS/PC, a statistical data 

analysis program, in order to compute simple frequencies and crosstabulalions. This 

procedure was completed in order to provide quantitative data in addition to the 

qualitative interview analysis. 

Research Questions 

The research was designed to examine the conciliatory-adversarial continuum as 

it manifested itself in the approaches of family law practitioners. The following questions 

are addressed: 



1) 1s the conciliatory-adversarial continuum detectable among those lawyers 

interviewed? 

2)  Are there differences between the women and men respondents in what 

are considered to be personal strengths for practising family law? 

3) Are the female family law lawyers more llkely than the male family law 

lawyers to view themselves as conciliatory (or adversarialj? 

4) Are the male family law lawyers more likely than female family law 

lawyers to view themselves as adversarial (or conciliatory)? 

5)  Do the reasons for entering ar,d practising family law differ significantly 

between and among the women and men respondents? 

6) Do differences in values affect the way family law is practised? And if 

so, are there discrepancies in the ways that these differences are perceived 

by the female and male lawyers? 

7) Are there differences between the female and male respondents in levels 

of satisfaction/dissatisfaction within the adversarial legal system, given the 

governing family law legislation? 



8 > Are there differences between thc female and male respondents in ~ h c  way 

they respond to professional ethical dilemmas'? 

9) Are women lawyers perceived to have influenced or arc they perccivcd to 

be influencing the way family law is practised'? 



CHAPTER FIVE 

Results and Analysis 

This Chapter presents the results from the interviews (See Appendix B) and then 

examines and compares the results, where applicable, to the findings of Jack and Jack 

(1985)), Gilligan (1982), and Foster (1986). 

Personal Strengths for Practising Family Law 

The first question in the interview was: "What do you consider to be your 

personal strengths for pracrising family law?" This open-ended question asked the 

respondents to generate their own images of personal strcngths. Instead of specifically 

asking if the respondents were for example, empathetic, they were required to provide the 

description of what they considered to be their positive attributes in practising family law. 

This approach avoided leading questions. 

When asked to discuss what they considered to be their personal strengths for 

practising family law, most lawyers premised their responses with descriptions of the 

emotional climate and tense conflicts which often characterize family law practice. 

Within these descriptions, most of the respondents discussed various personal traits which 

were considered to be positive in dealing with family law cases. Generally, there was a 

distinct difference between the ways in which the women and men described their 

personal strengths. Eleven of the eighteen women respondents (61%) described 

themselves as good listeners, and twelve (67%) said that they were empathetic advocates. 

The men respondents on the other hand, were less likely as a group to describe 
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themselves as good listeners (two out of eighteen respondents did so, 1 1%). or empathetic 

(five out of eighteen respondents did so, 28%). The men were more likely to charactcrizc 

themselves as able to remain emotiondly distant (eight or 44% of the men. compared to 

three or 17% of the women) and as direct and able to ascertain the important issucs while 

avoiding the emotional baggage of the case (six or 33% of the men, compared to one or 

4% of the women). 

Differences in the responses are illustrated by the following excerpts Srorn two 

women lawyers who had been practising law between three and seven years: 

Clients often tell me that I am very empathetic. I believe that lhis is a very 
strong characteristic as a family law lawyer. It is important to me that my 
clients know that I am listening to them, that I am hearing them and that 
I am understanding what they say. In this profession, you need to bc able 
to communicate with your client on a fairly intimate level. As a rcsult, 
there needs to be a sense of trust and openness so that the lincs of 
communication between you and your client are strong. I bclievc thal I 
am a very good listener and that coupled with good people skills, I have 
certain positive attributes crucial to the practice of family law. 

I have the ability to talk to my clients and hear what they have to say, and 
I have empathy for their problems. I want to negotiate a settlement that 
is fair to everyone. In this line of work, it is important to havc a certain 
duty to family in order to avoid severing all ties between parenls and 
children. I always strive to settle all cases out of court. 

Responses from two of the male lawyers, with nine to eleven years of cxpericncc, 

are distinctly different. 

Patience has got to be number one. You need it in this business in ordcr 
to deal with people's emotions. With time, you get so that you can cut 
through all the emotional baggage and get to the heart of the matter. 
When Dealing with clients, there is often a hiddeii agenda ihai you havc i(, 
try and figure out, and if you miss the point then your cases become rather 
difficult. I fnink that I am probably just too good a iistener. There always 
comes a point when you have to say shut-up and go away and I'll work 



on it. Sometimes, especially when you are new at the profession, you tend 
to be too sympathetic because you do not want to offend anybody. People 
do have to talk when in crisis, you just need to know when to cut them 
off. 

I have the tight type of personality for family law because I do not get too 
cmotionally involved or too connected to the client, so I can distance 
myself and stay objective. Family law is really a paper game, so you need 
to be organized. I can paper the other side very quickly, and cases are 
won or lost based on getting your documents to where they have to be, 
when they need to be there. 

Both of the previously quoted male respondents emphasized the need to get 

straight to the facts without getting caught up in the emotional issues, and to remain 

ob.jective, while the above quoted female respondents stressed the importance of empathy, 

communication, and the negotiation of fair settlements. 

While the differences expressed in these quotations illustrate a common theme 

between the women and men interviewed, there may have been other factors operating. 

For example, personal strengths identified by the respondents varied with years of 

experience practising family law. There was an interesting difference between women 

who had been practising for ten years or more and those practising under ten years. The 

following quotations are from two women who had been practising family law for over 

ten years. 

I am empathetic with a certain amount of life experience which allows me 
to understand what clients are going through during divorce artd separation. 
I believe that I have the ability to steer clients away from the more 
emotional aspects toward the business and money concerns of a settlement 
because in the end, this is what they will need to get them through. Over 
~ ! e  yews, I have learwd to distan-re myself from it (mphasis added). 

I have a lot of patience with people. I have tlle ability to actually hear 
people, to acrually listen beyond the words that they are saying. I also 
empathize with them while retaining objectivity, not overly identifying 



with them. I have learrwd to avoid becoming overly emotionally involvcci 
(emphasis added). 

In the two previous quotes from women wha had been practising finiily law Irjr 

over ten years, the word "leanled" was used in a similar way. Bolh rcspondcnts 

indicated that they had in some way adapted to the nature of family law pructicc; they 

had learned how to practise family law successfully. Foster (1956) suggcslcd that some 

female lawyers are co-opted and adapt to the adversarial game. Similarly, it appcltrs that 

these respondents have carved out ways to practise law within thc adversarial systcm. 

These female respondents maintained that they needed to be direct, but as the first quotc 

indicated, this was necessary to "get them (the clients) through" rhc proocss and on wilh 

their lives. At the same time however, care-oriented concerns were prcscnt. 

Some of the men also expressed care-oriented personal strengths in their psacticc 

of family law. Their responses were different howevcr, as their words and 

characterizations suggest less difficulty with professional distance. 

I believe that I have the ability to understand some of the struggles that 
people are going through with marriages and children and so on. My 
strengths really lie on more of an emotional level and with my ability ro 
work very hard for my client. I am always able however to maintain a 
professional distance. 

I am fairly empathetic and understanding of other people's problcms to a 
certain degree without ever becoming personally or emotionally i nvnived, 
I work very hard for my clients and do my best for them. 

However as the frequencies indicated, more of the malc rcspondcnts tcndcd to 

express an emotionally distant or direct a2proach. This typc of approach arguably 

illustrates an abstract, more adversarial orientation (Jack and Jack, 1989). A more 



obvious example of this orientation was evident in one male lawyer's response who 

described his personai strengths as follows: 

Aggressiveness and the desire to win. I love winning within a set of rules 
that you play by. I have regard for the fact that I love to win on behalf 
of my client, but I also know when my client may lose. I have the 
strength io recognize that possibility and advise my client as to the steps 
to be taken in order to avoid or minimize possible losses. 

Another male respondent clearly articulated adversarial characteristics in his 

answer. 

... It really depends on what the client wants because I do what they want. 
I am a hired gun; so my attributes would be my ability to adapt to provide 
my client whatever he or she wants in a legal capacity. 

It is also interesting to note, as exemplified in the two previous quotes, that eight 

(44%) of the eighteen male respondents referred to their ability to "win" cases while none 

of the female respondents alluded to this issue in discussing their personal strengths. This 

suggest.. that the male respondents were more likely to view their ability to attain the best 

possible result for their clients, as opposed to finding the best possible solution for all 

parties involved, as a positive attribute. The female respondents however did not indicate 

that their ability to win their cases was a personal strength. 

This is significant because the notion of winning or losing essentially reflects the 

adversarial nature of the legal profession. Success in the legal profession is arguably 

defined by the "winning" of cases. The suggestion that the ability to win cases is a 

strength for practising family law implies an unyielding acceptance of the adversarial 

nature t7f ?he syskm m b  thereby a more abstract rightsoriented approach to this 

area of practice. 



Overall, while there were clearly exceptions. the frequencies indicate that thc 

women tended to respond more contextually, while the men tended to respond [nore 

abstractly. Arguably, these differences may reflect the ways in which women and men 

have learned to express themselves. Men are supposed to he emotionally distant, 

objective, and rational, while women are supposed to be sensitive, zrnpathetic and caring. 

There is little argument against the fact that stereotypical notions of female and male 

characteristics are deeply inp ined  in western society and thus in the social and moral 

fabric of this society. Hence, the willingness to describe oneself in accordance with thcsc 

stereotypes, might be expected. These descriptions then are arguably reproduced not only 

in everyday actions but also in professional life. 

Decisions to Enter Family Law Practice 

Lawyers rank family law pactice behind tax, corporate and commercial, civil, 

administrative, labour, patent and estate law when rating the prcstige 01' various areas 01' 

practice (Hagan et al., 1988, pp. 25-27). Family law practice has &en been rcl'ci~ed to 

as low-status legal work. In light of this, Brockman et al. (1992, p. 51) ask, "Why is 

commercial work more prestigious than work involving relationships between pcoplc, ant1 

the welfare of their children?" 

According to Brockrnan (1991, pp. 20-21; 1992c, pp. 22-23), women practisc 

family law in greater proportion than men in British Columbia and Alberta. Family law 

lawyers deal with people in crisis, failing reladonships and the welfare of children. Bascd 

on the content and subject matter of family law practice, it could be suggested that 



law may be a more care-oriented area of the law. It could be further speculated that those 

with this orientation might be more inclined to enter this atea of practice. On the other 

hand, it has been argued that the personal goals of female lawyers in particular, are not 

necessarily related to the area of practice. For example, Baron (1983, pp. 335-336) 

suggests that the overrepresentation of women in low ranking areas of legal practice must 

be critically assessed, not casually assumed to be a result of personal choice. Baron 

(1983, p. 336) argues that the "emphasis on self-selection" ignores the realities of the 

patriarchal legal structure. These speculations are important to this thesis and therefore 

need to be explored. 

Thus, the second question in the interview was: "What factors have influenced 

your decision to practise family law?" This question was intended to further explore the 

respondent's rationale and perception of family law practice. A number of different 

responses were received." 

Eleven (61%) of the eighteen female respondents indicated that they had always 

been interested in farnily law and that this area of the law was a natural progression, 

while eight (4.4%) of the eighteen male respondents provided a similar response. Further, 

scven (39%) of the eighteen female respondents also said that they were people-oriented 

and wanted to work in a people-oriented area of law; of the male eighteen respondents 

only three (17%) indicated the same. 

In addition, eight (44%) of eighteen the female respondents stated that they were 

"pushed or channelled into it", while four (22%) of the male respondents indicated this 

" Some respondents provided more than one answer for this question and therefore the combined 
results exceed 100%. 



response.16 These respondents stated that theji had not planned to practise fanlily law. hut 

they had articled with or joined law firms where they were asked to t&c or were given 

family law cases. They ultimately began to specialize in family law. 

Five (28%) of the male respondents and four (23%) of thc female rcsponrients 

indicated that it was the ease of access, as a sole practitioner andfor litigator, that caused 

them to specialize in family law. 

While the responses to this question do not reveal an absolute differcnoc hctwccn 

the decisions of the female and male respondents, tne majority of the female respondents 

had been interested in this type of law, and several emphasized the positive results which 

could be obtained for people. The responses by the men were more varied and did not 

reflect the same care-oriented concerns. This may indicate that the women lawyers werc 

more likely to be drawn into family law based on more care-oriented perspectives. 

Interestingly, each of the eight female lawyers who indicated thcy were pushcd or  

channelled into family law suggested that it was a natural progression for women lo cntcr 

this area of practice. Six of these lawyers had been specifically told by thcir firms that 

a woman was needed to practise family law. The remaining two female respondents who 

had both been practising family law for over 15 years stated that when thcy becamc 

lawyers, family law was the only area that they were able to find work, and i t  was 

"expected" that women lawyers would enter family law. 

Conversely, the four male lawyers who indicated that they had bccn pushcd or 

channelled into family law suggested that it had been early successes with Family law 

- - - - -- -- - 

l6 Four of the eight females and two of the four males were unhappy with this fact. 
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cascs which had "labelied" them, and as a result they developed lucrative family law 

-3 

practices. r ne difference between the experiences of r'nese female and male lawyers was 

quite distinct. This also may indicate certain trends in the reasons why women enter 

family law practice in greater numbers than men. 

The Effects of Values on Family Law Practice 

The third question in the interview asked: "Do you fhink that diflerences in vahes 

held by lawyers who practise family law afect how they practise law?" ''If so, how?" 

This question was intended to provide an indication of the respondents' view of the way 

in which family law is practised. According to Jack and Jack (1989), the conciliatory- 

adversarial continuum has been characterized by certain thematic perceptions from for 

example, contextual to abstract notions. Thus, contextual thinking arguably was dictated 

more by values while abstract thinking relied more on objective notions of the law (Jack 

and Jack, 1989, pp. 6-11)," These speculations were not rigidly applied to the research 

data, but were instead used to provide further insight into the respondents' perceptions of 

themselves and of family law lawyers. 

Of the eighteen female respondents, fourteen (78%) suggested that differences in 

values do influence the way that family law is practised. The remaining four (22%) said 

that differences in values do, to some extent or on certain types of lawyers, have an 

influence. Eleven (61%) of the eighteen male respondents were of the view that 

biffercr.ces in values influence the way family lziw is practised, while five (28%) said that 

'' The assumption for the purposes of this thesis is that values are more, or less overt influences on 
the practice of famity jaw which are based on the perspective of the lawyer. 



there was an influence to some extent or on certain types of lawyers. The remaining t\vo 

(11%) male respondents indiczted &at differences in values did nix affect the way that 

family law was practised, or that it did not affect them personally and that they cotdd not 

comment on other lawyers. 

Many lawyers discussed opposing values in family law practice. On  he whole, 

there were two identifiable stances outlined; one promoted "objectivity" and had a no~ablc 

disregard for those who let values influence their professional role, and the othcr reasoncd 

that it was unavoidable and necessary to inject personal values into their lcgal 

responsibilities. 

Two male respondents, who exemplified the first position, indicated that they had 

little difficulty separating personal values from professional roles. 

You need to remain objective. It is difficult sometimes. I do not have a 
problem separating my personal values from my professional obligations. 
If my client wants something and it has legal merit, I will go for it. 

... It isn't difficult to distance yourself because your personal cxpcricnce 
and knowledge will come into play, but you have to keep the best interests 
of your client in mind regardless of how you personally feel about thc 
situation. 

Two female respondents, illustrating the second position, made the following 

comments: 

Your values are brought to bear on everything that you do. For example, 
someone comes in and admits that he batters his wife. You need to make 
a value judgement. Sometimes, I choose to not take a case. This is 
somewhat of a failing for me as a lawyer because we are taught to 
represent all cases and &at everyone is entitled to the best defense. But 
when a spouse is for example refusing to pay maintenance, this is just not 
reasonable and I won't do it. 



XJalues definitely influence lawyers. In family law, sometimes what your 
client wants is simply not realistic and is often not in the best interests of 
the children or the settlement. You have some choices to make; you can 
do what they say or try to bring your client's expectations into reality. 

As evident from the above quotations, a notable difference in the two positions 

concerned either representing the best interests of the client or obtaining a reasonable or 

just result. While an adversarial position was emphasized by the first two quotations, a 

conciliatory-oriented perspective was illustrated in the second two comments. 

Twelve of the eighteen (67%) female respondents stated that their values assisted 

them in negotiating reasonable settlements. Common themes included a recognition of 

unrealistic goals from clients, an evaluation of the potential outcomes for all involved 

parties, and an unwillingness to represent clients who were not reasonable. None of the 

male respondents indicated that values influenced or assisted lawyers in these ways. 

The common themes indicated by eleven male respondents (61%) were not 

attributed to themselves, but rather to family law lawyers generally. For example, five 

of these eleven respondents (45%) stated that some lawyers advocated a "feminist" or 

"self-righteous" approach and thus became overly involved in their cases. While these 

rnaie respondents indicated that values generally affected the way that lawyers practised 

family law, there was a consistent, cautionary emphasis concerning the problems with 

losing "objectivity". That is, while these male respondents acknowledged the potential 

influence of personal values, they saw the influence as negative and maintained the need 

to avoid becoming personally involved. 

The differences in responses between the female and male respondents were 

evidently quite distinct. While the female respondents interpreted the question on a 



personal level and discussed the influence of values on their work, the male rcspondents 

were more general md noted h e  dangers of family law lawyers injecthg persma! vducs. 

This indicated that the female respondents did not conform to the same cxtent as 

the male respondents to the objective standards and abstract reasoning of  he lcgal 

profession. All of the female respondents suggested that their valucs inl'lucnccd thcir 

decisions in cases and provided further background for legal action. Thcsc rcsults f'urthcr 

indicated differences in the ways that the female and male respondents practised family 

law. 

The Conciliatory-AdversaPial Continuum 

The conciliatory-adversarial continuum was specifically set out for the respondents 

as previously described. The rating scale was defined as follows: 1 = extscmcly 

conciliatory; 2 = conciliatory; 3 = moderately conciliatory; 4 = middlc/depcndant on 

different factors; 5 = moderately adversarial; 6 = adversarial; and 7 = cxtrcmcly 

adversarial. 

The questions which followed (questions four and six) (See Appendix B) dircctly 

addressed the continuum and asked the respondents to use it to ratc the Divorce Act and 

the Family Relations Act. The respondents were also asked to ratc thcir dcgrcc 01' 

satisfaction with these two pieces of legislation (questions five and seven) (Scc Appendix 

B). After each of these questions, the respondent was asked to elaborate on the rating. 

There was a diverse range of responses to the questions asking the rcspondcnts to 

rate the legislation. A general rating of the entire Divorce Act and Family Rrlations Act 



was for s ~ v e r d  respondents, problematic. In fact, sixteen of the thirty-six respondents 

(4%) indicated that the continuum could not, be applied to the Divorce Act or to the 

Family Relations Act. These lawyers reasoned that the legislation did not specifically 

dictate the way that family law was to be practised and that it depended on other factors 

such as the clients, the situation, the lawyers, and the judges. These respondents 

suggested that both pieces of legislation contained provisions which created the 

opportunity for more conciliatory or more adversarial action and procedure, but that the 

method of implementation of the legislation was relatively discretionary as it depended 

on the various factors mentioned. 

This information added further support to the existence of a continuum of 

approaches in family law practice which was articulated in response to question three. 

The notion that the existing legislation guided, but did not dictate, the approaches of 

family law lawyers allows room for a variety of approaches. 

Many of the respondents who provided ratings for the legislation had difficulty in 

doing so. They relied on specific provisions which appeared to promote either more 

conciliatory or more adversarial action. As a result, both the Divorce Act and the Family 

Relations Act were perceived to embody provisions for both approaches, but it was often 

noted that the legal system was adversarial in nature thereby encouraging more adversarial 

approaches. 

Of the respondents who did provide ratings for the legislation, the Divorce Act was 

rated as moderately to extremely adversarial by nine female and ten male respondents; 

one female rated it as moderately conciliatory. Likewise, the Family Relations Act was 



rated as moderately to extremely adversarial by thirteen fernalc and six male sesponcicn~s; 

one male respondent rated it as conciliatory. 

In rating levels of satisfaction with the Divorce Acr, seven (39%) of the female 

respondents were satisfied to moderately satisfied, seven (39%) were modcratcly to 

extremely dissatisfied, and four (22%) were neutral. With the Fomily Rrl~tions Act, 

however, four (22%) females indicated that they were moderately satisfied, ~ c n  (56%) 

were moderately to extremely dissatisfied, and four were neutral. 

The ratings for levels of satisfaction provided by the male rcspondents were 

significantly different. For the Divorce Act, thirteen (72%) males indicated that they wcre 

extremely to moderately satisfied, three (17%) were moderately dissatisfied to dissalisl'icd, 

and two (11%) were neutral. Similarly, for the Family Relations Act, thirtcen (72%~) 

males were extremely to moderately satisfied, four (22%) were moderately dissatist'icd 

to dissatisfied, and one (6%) was neutral. 

The results indicate that both pieces of legislation for the most part were 

considered relatively adversarial. An interesting point however was in the lcvcls 01' 

satisfaction with the legislation. While the majority of the males exprcssed relative lcvcls 

of satisfaction, the majority of females were less than satisfied expressing dissatisfaction 

or neutrality with the legislation. 

Common themes of dissatisfaction expressed by the female respondenks wcrc that 

the legislation still did not take inherent power imbalances between women and mcn into 

account, the resulting process was slow, costly and alienating, and lawyers' tactics wcrc 

often unnecessarily aggressive. White many specific provisions were singled out, and 



responses difired, these issues suggested underlying dissatisfaction with the adversarial 

nature of the law and its impact on their practice and their clients. 

The few male respondents who indicated a dissatisfaction with the legislation 

stated issues involving vagueness or ambiguity 01 the acts which allowed wide judicial 

discretion, time-consuming technicalities which slowed legal action, and the prohibitive 

cost of legal action. 

Question eight was set out as follows: "On a scale from one (conciiiatory) to 

seven (adversarial), how would you describe the way that you practise family law? 

Please elaborate on this rating." As Table 1 shows thirteen of the eighteen female 

rcspondenis (72%) rated themselves between extremely to moderately conciliatory (one 

to three on the scale), four (22%) indicated the middle of the scale (four) arguing that it 

depended on different factors such as the clients, the other lawyer(s), and the situation, 

and the remaining one (6%) said that she was adversarial (six on the scale) (See Table 

1 ). 

01' the eighteen male respondents, seven (39%) rated themselves conciliatory or 

moderately conciliatory, six (33%) maintained that they were in the middle and that it 

depended on different factors such as noted above, and five (28%) rated themselves from 

moderately to extremely adversarial (See Table 1). 



Men 



Resolving Conflicts 

The respondents were presented with a hypothetical situation which was designed 

to make them discuss how they would deal with a client who instructed them to proceed 

in a manner which was in conflict with the welfare of his child: 

You have been retained by a client in a custody case. Your client is a 
thirty-seven year old mule who owns his own business and has an annual 
net income exceeding $100,000. He was married for twelve years and has 
m o  preschool uged children. He is obtaining a divorce from his wife, and 
the interim custody arrangement, which is not a court order but an 
informal agreement between the two, provides a joint custody agreement 
where the children spend two weeks at a time with each parent. He is 
unsatisfied with this arrangement which has been in efect for a month, 
and now wishes to obtain fill custody. 

During one of your meetings with him, he provides you with a bundle of 
documents which inadvertently contains a letter that bears on the fitness 
of your client to hat~e custody of the children. The letter is not addressed 
to you but is an opeE confessional. This information is not known and is 
not likely to become known to the other side. This client further provides 
approximately 30% of your firm's income through his business. Although 
he has not said it, you know that he will take his business elsewhere if you 
do not proceed as he has instructed. Given the following, how do you 
handle the case? 

As the interview proceeded, the hypothetical situation was changed to make the 

conflict more arduous. The following series of alternatives were presented until the 

interviewees said they would no longer follow their client's instructions. 

A. The ietter discloses that on occasion, your client has had a problem 
witiz ulcohol. He admits that his job is very stressfil, and that once in 
nrohile, he needs to have a couple of drink fo calm his nerves. However, 
the lerter describes two isolated incidents where while under the influence 
of dcohol, your client has become somewha; violent reslclting in some 
nor~rble bruises nnd scrpes on his children. He swears it only happened 
mice, and that he is currently seeking help from a local Alcoholics 
Anonynzous group. 



B. The letter discloses that on occasion, your clirnr hrrs h{rd cr j>rr)l~/t~m 
with clcohol. There have been two violent episodes ,rAer-r thr chiltirrrl 
have been beaten resulfing in norable bruises ond scruprs. l i u r r .  c.lic*nr 
refises to seek professional help, arguing rhnt it mny ilmttrge his Oli,si~lrs,s 
reputation if discovered by the wrong people. He S N ~ S  t?mr he i s  drtding 
with his problem on his own and thnt ei*et:yrhing is under conrrd. 

C. The letter discloses that your clienr hns u problem it'irh ((~Icohol. Tht'rr 
huve been several riolent episodes where the children h m ~ r  Drrn lzrrrrtvt 
resulting in a few trips to the fan7ilv doctorjbr medicnl treimnrnr. 7'11rr~ 
have also been reports fi.otn the children's school teachrts clrrinling rhcrr 
their school work has been suffering and their uppearance.~ oftvrr .ricggr,st 
extreme fatigue and even physical strife. Your clienr rtfusrs to srek 
professional help, assuring you that he can hand? the p ~ o b f ~ i t l  oir his own. 

D. The letter discloses that your. client has N serious probleiil with 
alcohol. On many occasions, he has become very violent with tfw 
children. A namber of these times, the children have ended l ( p  in the 
hospital with 5roken bones and external abrasions. While there hcis hren 
some suspicious doctors, no formal investigation has been unciertaken, m d  
therefore there is no  proof, aside from the letter, that he hms phy.sically 
abused the children. He refises to seek professional help, und crrg~es thut 
the letter has made the problem sound much worse than i f  uctut~lly is. 

E. The lettw discloses that your client has a serious drinking problem 
On many occasions, he has become extremely abusive with thr chilclrrn. 
This abuse has been both physical and sexual. While your clirnt's 
disposition is consistently professionul and demure, it is appcrrtnt to you 
that his problem with alcohol is severe, und u custo& decision iu his 
favour would be extremely dungerous for the children. Your client rrfunrs 
to acknowledge that there is a problem, und instructs you to disregr~rd the 
letter and get on with your work 

Four main perspectives identified by Jack and Jack (1989, pp. 99-1 29) hccarnc 

evident in the lawyers' responses and were used to categorize their responscs to thc 

hypothetical situation. These perspectives ranged from a maximum role idcntil'jcaticm 

where persorid md prcfessicnal morality did not appear in  conflict and ihc rcspondcnts 

fully identified witti their legal role to iliinim~im role idenlification where pcrsnnal and 

professional obligations were distinct and often conflicting. 



Position One. maximum role identification (coded by Jack and Jack, 1989) rc.sults 

in no moral conflict as the respondents identify fully with the prot'cssi~~~i;ll role rind i h ~ c  

are no moral obligations apart from the duty to the client. This first position \vas 

articulated clearly by a male respondent in the present study. In rospnnsc to Dart A, hc 

said: 

I wouldn't have any difficulty or problem with this at all. I haw no 
obligation to disclose the information to the other side. I would octnt'sont 
him with the contents of the letter to let him know that d l  skclctons i n  his 
closet have the potential to lose the custody case for him if they arc bad 
enough. If he is in counselling, he is obviously taking positivc s~cps  
toward becoming a good parent. 

As the scenario became more and more serious (Parts B,C,D,E) the rcspondcnt 

commented that: 

You have to take your client at face value; if he says that he is taking care 
of the problems then you have to believe him. I would be doing what i 
could in an adversarial setting to put the best forth for my client without 
any hint of lying or directly lying about the facts. If he decides to lie in  
court, then I would not back him, but so long as he is honest with mc, I 
will represent him. 

Position Two, the subjugation of personal morality, is similar to Position Onc 

except that these respondents acknowledged the disharmony bctwc.cn pcrsonal and 

professional obligations. These lawyers thus maintained that their singlc I'orcmos~ duly 

was to the client, but also acknowledged that in order to fulfill this rolc it was necessary 

to suppress certain personal values. For Position Two, the following woman rcspondcnt 

maintained a duty to her client, but as the situation grew worse she recognized thc 

conflicting obligations yet remained in her professional rolc. 



I certainly wouldn't send him out of the office. Everyone deserves 
representation whether they are abusive or not. I would advise him that 
it is too early to throw out the joint custody arrangement. But, if he 
insisted, I would proceed with the motion, He cannot deny that he is 
seeing someone for the alcohol problem if he is asked in court, I might 
suggest that he see a simple counsellor as opposed to someone specifically 
for the alcohol problem, so that he could avoid disclosing the alcohol 
problem it' it is actually a secret. 

As the scenario became more severe, she asserted that: 

It really begins to depend on my comfort level with him; if I feel that he 
is being untruthful with me that's where I draw the line in representing 
someone. I wouldn't tell anyone about the situation, but I do believe and 
would tell him that he should really think about his children, and that he 
should be honest with himself and it will work to his detriment if he 
doesn't come to terms with it. 

In Position Three, the recognition of moral cost, personal morality plays an active 

role in professional duty. This position is likely to cause the most internal tension and 

stress as there are two competing value sets, personal and professional. The respondents 

who adopted this perspective refused to let their professional role dictate and thus justified 

their actions. While they may have still continued to act for a client, the professional 

distancelhired gun approach of Positions One and Two no longer existed; these 

respondents took on a more morally responsive approach and thus set limits on their 

availability. 

In Position Three, one male respondent indicated that: 

I would fully discuss the letter with my client and find out the whole story. 
While I would be under no obligation to disclose the letter or the 
information about his problem, but I would not want to deceive the court 
in any way. 



Later he said: 

i wouid not act for him, if he was not seeking help from counscliors i'ur 
his problems. While I am not obligated to the children (the court is), I 
would not be able to take a case where the clien~ is in denial of his own 
problems and is unwilling to commence activities t o  holp himsclf and his 
family. 

A woman respondent outlined her position clearly: 

I always try to do the right thing. I have a duty to my client, not lo 

disclose privileged information, but I am also an officer of the court. I 
have a general concern for the welfare of the children, and I don't 
to be a party to an abusive person gaining custody of his children. I havc 
a problem with this case and would tell him that it will cDme out in court. 
I cannot tell on him because it would be unethical. I would not turn him 
away but I would not want to keep the pertinent information a secret. So 
I would encourage him to disclose, if he wouldn't then he would havc to 
go somewhere else. He could disclose the information to assist in access 
to the kids so long as he is not a danger to them. 

Finally, Position Four is minimum role identification. With this approach thc 

lawyer does not internalize the professional role. Instead, there is a certain personal 

standard which is maintained, and conflicting professional obligations are incvitably a 

serious source of tension and risk. These respondents only extended their prolcssional 

obligation to the client when it would not result in harm to anyone clsc. For cxamplc, 

in this study, one female lawyer was very adamant about her position after hearing only 

the first part (A) of the vignette. She said, 

He can go to another lawyer; I won't take this case. This client wants me 
to go to court and fight for custody for him when he is clearly not the best 
parent and is a possible danger to the children. Witfi the business client 
issue, I would to the firm and tell them that I would simply not do it. 
1 could not in good conscience try to get custody for someone who could 
possibly harm zhe children at a later time. 

Another woman lawyer went a step further in addressing the problems of the client 



going to another lawyer even if she refused to represent him. 

I would have a red problem with this case. There is an obligation not to 
misrepresent or mislead the court. You really should be working in the 
best interests of the children in a custody case, and while you really aren't 
supposed to be the judge of that, I feel that lawyers can be put into very 
difficult situations. It doesn't really help to just withdraw from the case 
because he'll just go to another lawyer and probably not disclose the 
information. I would find this really irresponsible so I would not be able 
to just pass the buck. 

This respondent ultimately suggested that she would report him but was 

uncomfortable with the idea and would talk to someone more experienced in these 

matters. 

These two lawyers have made personal decisions based on their own values 

despite what might be their traditional obligations. They both expressed the tension that 

this type of situation would cause them, 

Overall, the more difficult the situation became, all of the respondents tended to 

react in one of two ways. They either become more identified with their legal roles as 

the scenario became more difficult, or they became more aware of the personal conflict 

and consequently expressed more care concerns. 

For example, one respondent began the scenario with more care-oriented 

comments regarding the client's welfare and he reverted to his professional obligations 

as the fact pattern worsened. In response to Part A, he stressed the importance of 

determining the client's motives for wanting custody and assessing his parenting ability. 

When Pact C was read, however, he responded: 

My approach is that if those are his instructions, even though I don't 
believe or agree with him, it is not my job to ask questions. This is why 
we have this system. The judge makes the decisions and sometimes it is 



difficult but we (lawyers) must remain the adversaries and not bccomc the 
judges of our clients. So regardless, I will follow my client's Znst~xctions. 
It is not my job to question his motives or actions. It is my job howcvcr, 
to do my best for them (clients) under all possible fact patterns. h/fy 
ultimate duty is to my client. 

Conversely, another respondent relied initially on rulcs of disclosure to deal with 

the letter and felt that she would accept the case in response to Part A, addrcsscd her 

personal feelings in Part C: 

I feel that as a lawyer, I have an obligation to the children and personally, 
I would not be able to continue acting for someone who I knew was 
abusing his children. My personal feelings would make it extremely 
difficult to proceed. 

The differences between the values of the lawyers as expressed in the discussion 

of personal strengths varied in comparison to the legal values expressed in the 

hypothetical situatioc. Some respondents who initially described themselves as more 

concerned advocates Secame less visibly so in their response to the hypothetical vignette. 

The more the interview placed the respondents into their IegaVprofessional capacities thc 

more the respondents became role-oriented and the less care concerns were prcscnt. Jack 

and Jack (1989, p. 54) reported similar results indicating that a care orientation was 

detectable more in values than in the hypothetical situation which required lcgal thinking. 

Table 2 shows that ten of the eighteen male respondents occupied Position One, 

as compared to only one of the eighteen women respondents, and four of the men and 

three of the women fell into Position Two. These respondents more often advocated the 

duty to the client and maintained their professional role. Conversely, eight of the women 

and only one man expressed minimum role identification (Position Four) and six women 



and three men Sell into Position Three. These respondents felt that there was a personal 

conf ict with their professional obligation to the client, and that the welfare of the children 

was a serious consideration. 



Tabie 2 

Responses to Hypothetical Situation by Gender 

Position Three: 
Recognition of 
Moral Conflict 

Position 

I Position One: 
Maximum Role 
Identification 

Position Two: 
Subjugation of 
Personal Morality 

Position Four: 

Women 

1 

3 

Men 

I0 

4 

Minimum Role 
Identification 

Totai Number 
of Respondents 

8 

18 

1 

- 

18 

- - 



The number of years of experience practising family law was thought to be of 

importance concerning the positions taken in the hypothetical situation." The one female 

respondent who occupied Position One had been practising family law for over fifteen 

years. It was suggested that her position may have been influenced by her years of 

experience. 

According to the frequencies however, the three women who occupied Position 

Two had been practising for seven years and under. Additionally, three other women who 

had been practising for over fifteen years occupied Position Four. This indicated that 

years of experience was not a determining factor for the respondents in the position taken 

in the hypothetical situation. It is possible that some of the female respondents have 

maintained initial orientations without conforming to the traditional legal standard. 

Gender Differences in the Practice of Family Law 

The final two qltestions in the interview dealt specifically with gender. The 

respondents were asked if they felt that they approached their job any differently from 

their colleagues of the opposite sex who practised family law. Thirteen (72%) of the 

eighteen female respondents and eleven (61%) of the eighteen male respondents said that 

there was a difference. When asked to elaborate, most of these respondents indicated that 

there were always exceptions and that it was very difficult to generalize about women and 

men. However, there were two distinct trends in the answers. 

la  This possibility was suggested in response to an earlier paper on aspects of this data, "The care 
versus the adversarial approach in family law practice" by Carla Hotel and Joan Brockman, delivered 
at the Learned Societies Conference in Charolettetown, PEI, 1992. 



Of ihe ihirieen female respondents who wore of the view that there W ~ S  ;1 

difference, eight (62%) felt that w o m a  lawyers were not as adversarid and aggrcssivc 

as men but more conciliatory in their approaches: and four (31%) felt that wumcn wcri. 

more able to relate to or connect with their clients on a more responsive level. Six (55%)  

of the eleven male respondents who felt that there was a dil'fercncc howevcr, indicatc'd 

that many women lawyers were more adversarial and aggressive than men; and two ( 18%) 

felt that women were more likely to be self-righteous in their approaches and thus willing 

to take up their clients' causes. 

These differences in perceptions were interestingly in conllict. In light of' this, i t  

is appropriate to consider the existing stereotypes of remale and male conduct in thcsc 

responses. While women are arguably assumed to be more gentlc and conciliatosy by 

nature, they are working in an adversarial system which cndorscs the oppositc 

characteristics. They may consequently be perceived as even more advcrsarial, by men 

in particular, when they act in accordance with male-defined conduct. 

Mossman (1988a, pp. 595-596) suggests that women face a "doublc bind" in 

becoming successful leaders, and lawyers. She argues that women confront a mqjor 

conflict "between expectations based on their roles as women and those relatcd to male 

models of leadership" (Mossman, 1988a, p. 595). Thus, if women lawycrs are too 

conciliatory, they are regarded as indecisive or weak, and if they are too advcrsarial, they 

are thought to be unfeminine. 

Women may be more inclined to describe themselves as conciliatory ba.wd on 

self-perceptions and expected roles, especially in comparison to the advcrsarial Icgal 



system. Further, female lawyers may have a different experience in relating to other 

femalc lawyers than they do with male lawyers. Four of the eight female respondents 

(50%) who felt that women were more conciliatory than men, suggested that they 

prcl'erred to deal with women lawyers as opposed to men because more women lawyers 

wcrc willing to work to solve problems in more amicable approaches. These perceptions 

added further suppxt to the notion of difference in the approaches of women and men 

Samily law lawyers. 

The final question asked whether the respondent felt that the increasing number 

of women in the legal profession had changed or was currently changing the practice of 

t'amily law. This question received an interesting assortment of responses. Of the 

eighteen women respondents, ten (56%) felt that the gradual influx of women into the 

legal profession had changed or was changing the practice of family law. A larger 

proportion of men, thirteen out of the eighteen (72%), indicated that the increase in the 

number of women practising family law had changed or was changing the practice. 

It is also worth noting that five (28%) of the women and two (1 1%) of the men 

wcre unsure or did not know if women were having an impact on the practice of family 

law. Of the respondents who indicated that they were unsure three of the women and 

both of the men felt they had not been practising long enough to know. All had practised 

for under five years. The other two women (who had practised for over ten years) were 

not sure that the changes they had seen were due solely to the influx of women and 

consequently did not waat to provide a definite response. 

The content of the responses to this question illustrate some interesting th~~mes.  



The most common, 5 3 8  (ten females and nine males; ninctecn out of thirty-six) was that 

wcmen lawyers were better able to empathize with the systemic discrimination ~ i c c d  hy 

women and were consequently better able to articulate these concerns. Accc~rding to thcsc 

respondents, the presence of women in the practice of family law had scrvcd to c r m c  ;1 

more rounded sense of reality for women and mcn in our society. Thcsc commcnts Icnd 

support to Menkel-Meadcw's (1989) description of the feminization of the legal 

profession and further supports Madame Justice Bertha Wilson's ( I  W I ,  p. 522) cmnmcnt 

that women lawyers might better "infuse the law with an understanding of what i t  means 

to be fully human". 

One woman who had been practising for under five years stated: 

Women have definitely brought different perspectives, and often diSPcrcnt 
agendas, to the practice of family law. It is not that women cannot be just 
as tough, but there is a different atmosphere when dealing with womcn 
lawyers. It is like there is a common ground and understanding of social 
realities. I think that the practice of family law can only benefit from 
women bringing different perspectives; overall, I would say that womcn 
bring a less adversarial perspective and this is better for all thc pcuplc that 
need to go through this process. 

Two other women who had been practising family law for over tcn years said: 

There are a number of women that are extrcmely unpleasant and 
unreasonable just like many men. However, the increasing nurrtbcr of 
women in the profession seem to have had an effect on thc law. 
Maintenance, for example, has become a lot better for womcn, and it 
seems that women have created a better awareness of the realities of 
women in this society. 

Women are definitely changing the practice of family law. I enjoy 
working with female lawyers a lot more 'em with malc lawyers bccause 
women tend to want to take a problem and solve it. The attitudc is like 
there has been an aceident here and instead of wonying about who causcd 
the accident, let's take care of the victims. Usually, my discussions with 
female lawyers are productive, we get a lot of things sorted out without a 



lot of unnecessary correspondence, court applications and so on. I don't 
feel that women lock themselves into positions like men often do. Women 
appear to be more reasonable and flexible. Women gravitate towards 
family law and tend to be less adversarial; women seem to have a personal 
understanding which enhances this area of law. Men appear to gravitate 
towards family law more for business reasons rather than for an affinity 
to the practice. Traditionally, it has been a field that has been 
underrepresented and thus is less competitive. 

Some men respondents mads similar comments: 

'flomen are coming into a position that they have been denied for a long 
timc. This is having an impact on the amount of maintenance women 
receive as women are usually the ones stuck with the children. With more 
and more female lawyers, past and present inequities are being brought to 
the attention of the judges. Not only the amount, of child maintenance, but 
also attention is being brought to the handicap which women suffer in 
divorce especially when these women have been out of the work force for 
twenty some years and thus have very little skill, increasing numbers of 
fcmale lawyers have succeeded in revealing unjust assumptions of equality. 

Yes, women have changed the practice. Female family law lawyers tend 
to suggest and try to work toward mediation much more often. They seem 
to be more in favour of working out a settlement and then if it doesn't 
work out, they will litigate. It used to be the other way around when the 
practice was comprised of more male lawyers; it was very adversarial with 
a slight but eventual movement towards mediation, so it is interesting to 
think about the effects that women have had on the practice. I don't mind 
trying different routes but some cases just cannot be mediated. 

Women have brought a degree of sensitivity to the practice of family law. 
They have especially sharpened the awareness of the inequities faced 
women in today's society. I think that women tend to react in a less 
conditioned adversarial way; the female family law lawyers that I know 
are extremely perceptive and seem to have an ability to identify the issues 
quickly with depth. 

Interestingly, three female three mde  respoiideiits (six oui of thirty-six, 17%), 

feit that women did nor have any effect on the nature of the practice of family law. 

These responses were based on examples of women who were "unnaturally" adversarial. 



For example, one of the women said: 

While more women than men seem to practise law in a rcascmahlc \yay 
and are more willing to work for a settlement, I don't think that womcn 
have had such a strong impact on the practicc of family law as a rcsult 01' 
the women who adopt a masculine way of practising. It surpriscts mi: that 
these women are so litigious and aggressive which is csscntially the malt 
way to practise law. 

A male respondent similarly indicated: 

There is this group of aggressive female lawyers thal I hclicvc arc 
changing the dynamics of the practice of family law. TI sccms that pcuplc 
are just less courteous and the practice has become very aggrcssivc and 
adversarial. 

As it is arguably assumed that women are naturally caring and gcntlc in thcir 

approaches to all facets of life, it is not unexpected then to hear womcn dcscrihcd as 

"surprisingly aggressive" 

Discussion of Results 

The research questions set out in Chapter Four were uscd as a guide in  analyzing 

the interview data. Based on this analysis of thc data, certain conclusions can bc drawn. 

Generally, the conciliatory-adversarial continuum was dctcctablc among thosc 

lawyers interviewed. There were distinct perceptions and approaches to thc practicc of 

family law noted in the responses which varied from conciliatory and contcxtual to 

adversarial and abstract. That is, there were respondents who in varying dcgrccs, 

advocated a care-oriented approach which went beyond thc duty tu thc client and 

extended to dl parties involved. Other respondents varied in terms oi' a rights-oricntcd 

approach which upheld entrenched legal prixiples and standards. These rcspondcnts 



focused predominantly on their duty to the client and stressed the importance of obtaining 

resul~s desircd by their client within the confines of the Zegd stmcture. 

Furthermore, there were differences between the women and men respondents in 

what were considered to be their personal strengths for practising family law. The female 

respondents more often described themselves as good listeners, empathetic and responsive 

while the male respondents more often described as themselves as emotionally distant and 

capable of directly addressing the relevast issues. The female respondents were also more 

likely to view themselves as conciliatory and the male respondents were more likely to 

view themselves as adversarial. 

Slight differences between the female and male respondents were also noted in the 

reasons for entering and practising family law. The female respondents were more likely 

to indicate that they were interested in the area of practice and were people-oriented. 

Smaller numbers of the male respondents indicated these same reasons, but in general, 

were more business-oriented in their responses indicating that it was the ease of access 

uld demand that encouraged them to specialize in f m i l y  law. 

Additionally, the majority of the female and male respondents indicated that values 

affected the way that family law was practised. The difference between the perceptions 

of the female and male respondents however, was fairly distinct. The female respondents 

were more likely to indicate that values affected the ways that they dealt with clients in 

decisions regarding reasonable courses of legal action. The male respondents on the other 

hand, were more likely to suggest that values in general could affect the way family law 

was practised, but stressed the dangers of allowing this to occur. 



Also, the satisfaction/dissatisfaction levels with the governing Family law 

legislation differed between male and female respondents. While the majority of the malu 

respondents indicated relative leve!s of satisfaction with the legislation, more ot' ihc 

female respondents expressed relative levels of dissatisfaction. The reasons for this varied 

to a degree, but the general indication was a discontent with the inequality i n  resulting 

settlements for women. 

Further differences between the female and male respondents wcrc noted in thc 

ways that they responded to ethical dilemmas. The female respondent morc oftcn 

disassociated themselves from traditional legal standards and injected care-oricntcd 

concerns into their legal responsibilities. The male respondents however, wcrc morc 

likely to uphold traditional legal standards without allowing care-oricntcd conccrns to 

interfere with their professional roles. 

Finally, the majority of female and male respondents indicated that the gradual 

influx of women into the legal profession had changed or was changing the practicc of 

family law. The most common response was that women lawyers were more awarc of 

the discrimination and inequality faced by women and were therefore able to bring this 

reality into light in the legal system. 

Conclusions 

Overall, the results from the interview data suggest certain differenccs hctwccn thc 

female and male respondents in the ways that they practise family law. As an exploratory 

study, these results are intended to promote further research and discussion and arc not 



intended to argue that carelconciliatory and rightsladversarial thinking are imprisoned by 

gender. Lawyers with a strong care orientation are more likely to reflect contextually on 

the possibility of harrcful consequences as a result of professional acts. Those with a 

strong rights perspective are more likely to identify with the neutrality of the professional 

role and the fundamental rights of the individual. 

Jack and Jack (1989, p. 158) argue, however, that care-oriented reasoning "holds 

the potential for a corrective shift from unbridled advocacy which has little regard for the 

social and individual consequences of professional acts". While the coexistence of care 

and rights thinking within the current legal structure may be precarious, several legal and 

academic scholars, such as Postema (1980) and Karst (1984) as documented in Chapter 

Two, have envisioned a new integrative role for lawyers. These positions suggest the 

lawyer's role is multi-faceted. In this sense, the current adversarial system is not 

undermined but enhanced by the integration of personal responsibility. 

Jack and Jack (1989, p. 158) argue that while women have traditionally 

represented care orientations resulting from cultural relegation to the private sphere, 

women and men need to produce and maintain these values in the public sphere. These 

values can be cultivated and are arguably arising in the public sphere of law. 

It is perhaps appropriate to assert that care and rights personify a "quality of 

justice" (Jack and Jack, 1989, p. 171). Both approaches work toward a just society and 

each possibly protects from the weakness of excess in the other. Both orientations 

represent important considerations and the maintenance of human justice and welfare 

requires the existence of each. 



CHAPTEX SIX 

Conciusions 

The "transformative potential" of women in the legal profession has bccn thc 

impetus for this research inquiry. As the proportion of women entering the legal 

profession increases, scholars have speculated that women may "change the adversarial 

system into a more cooperative, less war-like system" (Menkd-Meadow, 1985, pp. 53-55). 

This thesis has garnered research on women and men in family law practice in eflixts to 

explore this argument. 

Essentially, the existence of a care-rights continuum of approaches in family law 

and the significance of gender on this continuum have been examined. In light of such 

conclusions by Jack m d  Jack (1989), Foster (1986) and Giiligan (1982; 1988; 1990). this 

research is important as it further examines the notion of a gender distinctive morality and 

the implications that this may hold for women lawyers and for the legal profession. 

Feminist and other academic writers have explored gender distinctive notions of 

morality. Some of this literature was examined in Chapters two and three, and questions 

with regard to the productiveness of this theoretical pursuit were raised. Davis (1992) 

suggests that such research should pursue more pragmatic goals. As a result, this research 

focusses on the substantive realities for women in the legal profession. 

The results of this research indicate that the women and men lawyers ranged on 

a continuum of perspectives between carefconcfiatbtory orientations and rig h !sf advcrsari a1 

orientations 21 ~ ! e  przctice of f m i i y  !zw. 'I%:: perspectives were &verse znd it was 

evident that the lawyers each had unique ideas regarding their professional rolcs. 



It is not accurate nor is it appropriate to dichotomize the differences found and 

attribute them to women and men lawyers respectively. There is no evident single care 

orientation or single rights orientation which is exclusively female or male. The diversity 

of responses is important as it essentially sets out the continuum. Further, it is not 

accurate to count a single voice for all women or for all men; each voice regardless of 

gender is arguably tempered by other variables such as age, race, or experience. This 

research has determined that the lawyers interviewed, regardless of gender, fall on a 

theoretical continuum which spans from care to adversarial orientations. While it is 

important to stress the diversity of responses among all respondents, there are clear 

patterns which emerge along gender lines. The majority of female respondents tended to 

provide a more care-oriented perspective while the majority of the male respondents 

tended to reflect a more rights-oriented perspective. 

Generally, the female respondents were more likely to associate personal strengths 

for practising family law with empathy and contextual responsiveness while the male 

respondents focussed on emotional distance and directness in their approach. The women 

lawyers were more likely to communicate care concerns and reflect on the care context 

of their work, while the men lawyers were more likely to focus on abstract, rights- 

oriented principles. 

When asked about values in the practice of family law, the female respondents 

were more likely to discuss the positive influence their personal values had on their 

professional role. The male respondents on the other hand, more often suggested that if 
t 

values were permitted to influence their decisions they would become personally involved 



in cases, and the result was generally negative. 

The women lawyers were also more likely to disassociate themselves from st~ict 

interpretations of their professional roles. When faced with an ethical dilemma in the 

family law context, the female respondents more often injected care concerns into theil. 

decisions while the male respondents were more likely to identify with their profession 

obligations. 

The implications of these results further buttress the conclusions of Jack and Jack 

(1989) and Foster (1986). Two of the main inplications resulting horn ~ h c  notion 01' 

gender distinctive morality explored in the literature are: 1) women will expcricncc 

greater levels of dissatisfaction with the nature of the practice of law and; 2) women will 

bring new approaches and perspectives to the practice of law, perhaps changing the way 

that the legal profession operates. 

The results of this thesis indicate that the women lawyers did expcricncc grcatcr 

levels of dissatisfaction than the men lawyers, with the legislation in family law primarily 

because it did not provide an accurate reflection of power relations between womcn and 

men. The women respondents were more likely to note the unsatisFactnry outcomes 

which result for women and children. This is interesting as it suggests that it is not 

necessarily the action of being adversarial that these women did not like, but rather the 

potential outcome for the parties involved. 

This research further indicates that women have made unique and important 

contributions to family law practice. Women famiiy law lawyers have contributed an 

increased understanding of difficulties for women. Some examples from the rcscarch 



results were that women lawyers have created a greater awareness of the plight of the 

custodiai parent and primary caregiver. Increased awareness of social and economic 

inequities in Eamily law issues articulates perspectives that hzve arguably been silent. By 

doing so, womcn lawyers have possibiy been successful in bringing approaches which 

enrich family law practice. 

It is apparent that the entrance of women into a once exclusively male profession 

has implications for women and men lawyers, and for the profession. While the 

relationship between women and care may or may not be theoretically attractive, 

substantive issues have been examined in family law practice. Family law is an 

interesting area to explore because it addresses one area of the law in which women 

participate to the same extent as men. 

The suggestion that women may bring new and effective approaches to the 

practice of law is however, more difficult to establish. While almost half (eight) of 

female respondents believed that women lawyers were much more conciliatory in their 

approach to the practice of family law, the same number of the male respondents felt that 

women lawyers were much more adversarial and often self-righteous in their causes. This 

might be a result of the "double bind" that women may face in the conflict between their 

expected roles as women and the professional legal roles established by male models 

(Mossman, 1988a, p. 595). If women lawyers are in fact bringing new perspectives to 

family law, these results suggest that some difficulty may be encountered in the 

intcrpretabons of their unfm-iliw voices. 

Women have overcome major barriers in gaining entrance into the legal profession 



and acquiring formal acceptance as lawyers. Some scholars have pointed out that it will 

take more than just increasing the numbers of women lawyers to have an impact o n  the 

legal profession (Menkel-Meadows, 1986; Mossman, 1988a). Systcmic and individual 

efforts are arguably the requirements for further change. Mossman (1988a. p. 597) 

suggests that structural change requires "outside intervention" which will create stratcgics 

to increase the number of women in leadership roles without having to assimilate with 

male models. With more women in such roles, new models can bc created and 

complement existing standards. Individually, women lawyers have an opportunity lo 

change past notions of female professional roles. Education and awareness regarding 

stereotyping and the need for positive role models are two potential strategies (Mossman, 

1988a, p. 598). 

Overall, in the adversarial legal forum, family law disputes are addressed as win- 

lose situations. However, when the entire context and outcome are considcrcd, it seems 

more appropriate to view such disputes as lose-lose cases where there is never a visible 

winner. Jack and Jack (1989, p. 164) argue there are areas of legal work, such as in 

family law, that require contextual concern for the needs of the parties involved and for 

the continuity of positive relationships. 

The need for more "morally responsive advocates" is evident as lcgal disputc 

resolution becomes increasingly expensive and time consuming. An ethic of care is 

possible and appropriate in family law dispute resolution. This ethic enables lcgal 

advocates to go beyond a duty to client and abstract notions of justice. A contcxtually- 

oriented outcome speaks to a greater social good. Jack and Jack (1989, p. 164) stress the 



need for the legal profession to reassess the effectiveness of the adversarial method in 

light of the broad spectrum of legal work. The usefulness of care orientations is to be 

found in the potential they create for balance between the abstract and the contextual. 

Care concerns are often based on the notion of reasonableness which takes the context 

into account. And, family law is an area of practice where a care-orientation might be 

more easily introduced, and is arguably most appropriate. 

Overall, Tronto (1987, p. 646) submits that an ethic of care need not be the sole 

responsibility of women. Both women and men, she asserts, are capable of promoting 

such an ethic. Eliminating the need to defend an ethic of care as an exclusively female 

one, holds immense potential for a gentler world. 

Different perspectives must be acknowledged without the threat of an opposition. 

An ethic of care need not replace the ethics of rights. These need not be viewed as 

duelling orientations; they can arguably coexist. Many accounts reflect on the importance 

of the contribution of both care and rights to social justice (Jack and Jack, 1989; 

Benhabib, 1986; Stocker, 1987). The coexistence and recognition of such perspectives 

within increasingly complex social relations are capable of permitting a balanced harmony 

of voices. 

Janis Joplin in concert once asked the rhetorical question, "What are we ladies but 

waitresses at the banquet of life". Some now have a seat at the table and the question 

now is what value will be placed on the voices. Whether women offer an alternative 

method of moral reasoning becomes irrelevant if it is not heard, and consequently held, 

in the same stead as conventional male standards. 



In future research, other areas of practice should be studied to  further dctcnnint. 

the extent to which care orientations exist and effect lawyers and the practice of law, 

However, in light of the subject matter, hni ly  law practice appears to be a suita'nlc forum 

to open the door to the acceptance of alternative methods of resolving legal disputes. 



APPENDIX A 

SIMON FRASER UNIVERSITY 

FACULTY OF ARTS 
SCHOOL OF CR!M!NOLOGY 

BURNABY, BRITISH COLUMBIA 
CANADA V5A IS5 
Telephone: (604) 291-3213 
Fax: (604) 2914140 

Phone: 291-4036 
Fax: 291-4140 

December 20, 1991 

Ms. /Mr. Lawyer, 
Name of Firm 
Address 
Postal Code 

Dear Ms./Mr. Lawyer: 

One of our M.A. students, Carla Hotel, is currently working on 
her thesis at Simon Fraser University under my supervision. Her 
thesis research is part of a larqer project of mine which is 
being supported by a grant from the Social Sciences and 
Humanities Research Council. 

Carla's research is concerned with the perceptions of family law 
lawyers regarding the practice of family law. She would like to 
interview you regarding your perceptions on this topic. 

Would you be so kind as to participate in a short interview with 
her? The interviews are approximately thirty to sixty minutes in 
length and are being conducted with family law lawyers throughout 
the greater Vancouver region. We would be very grateful for your 
participation in this project. 

While Carla will be using material from the interviews in her 
thesis and other academic work, she will not 
lawyers whom she is interviewing. In this way 
will be anonymous. 

Carla will contact you by phone within the next 
regard to your participation. The time and 
interviews will be scheduled at your convenience. 

If you have any questions, please give me a call. 

Sincerely, 

identify those 
your responses 

few weeks with 
place of the 

Joan Brockman 
Member of the Law Societies of British Columbia and Alberta 



Interview Schedule 

1.) What do you see as your personal strengths for practising family law? 

Please elaborate. 

2.) What other factors have influenced y o u  decision to practise Funily law? 

3.) Do you think that differences in the values held by lawyers who practise 

family law affect how they practise law? If so, how? 

At this time, the continuum is specifically set out for the family law lawyer as follows. 

The literature suggests that lawyers vary from extremely conciliatory approaches 10 the 

practice of law to extremely adversarial lawyering methods. 

4.) On a scale from one to seven (one = conciliatory and seven = advcrsarial), 

how would you describe the way the Divorce Act is set up to practise 

family law as it is implemented in British Columbia'? Pleasc elaborate on 

this rating. 

5.) On a scale of one to seven (one = vcry satisfied to  sevcn = vcry 

dissatisfied), how satisfied are you with this legislation'? Please claboratc 

on this rating. 



6,) On a scale from one to seven (one = conciliatory seven = adversarial), 

how would you describe the way the Family Relations Act is set up to 

practise family law in British Columbia? Please elaborate on this rating. 

7.) On a scale of one to seven (one = very satisfied to seven = very 

dissatisfied), how satisfied are you with this legislation? Please elaborate 

on this rating. 

8.) On a scale from one (extremely conciliatory) to seven (extremely 

adversarial), how would you describe the way that you practise family 

law? Please elaborate on this rating. 

9.) Would this description vary depending on if you were in Provincial court 

as opposed to B.C. Supreme court? 

10.) Cculd you name some other lawyers whom you would consider to be 

family law practitioners (that is, lawyers who spend 60% or more of their 

time practising family law)? 



Introduction to Lawyer: 

I would now like to present you with a hypothetical case within thc family taw cimt.xt. 

I will read you a short passage which places you, as a family law Iawycr, in ~ O L I S  

professional capacity. Please respond as you believe thal you would in a so;&-lifc 

situation. 

Vignette: 

You have been retained by a client in a custody case. Your clicnt is a thirty-seven ycas 

old male who owns his own business and has an annual net incornc exceeding $100,000. 

He was married for twelve years and has two preschool aged children. Hc is obtaining 

a divorce from his wife, and the interim custody arrangement, which is not a court oscicr 

but an informal agreement between the two, provides a joint custody agrcemcnt whcsc thc 

children spend two weeks a: a time with each parent. He is unsa~isl'icd with this 

anarlgement which has been in effect for a month, and now wishes to obtain I'ull custody. 

During one of your meetings with him, he provides you with a bundlc of documents 

which inadvertently contains a letter that bears on the fitness ol your clicnt to havc 

custody of the children. The letter is not addressed to you but is an open wnt'cssional 

which appears to be intended for his wife. This information is not known and is noi 

likely to become known by the other side. This clicnt furthcrmorc providcs 

approximately 30% of your firm's income through his business. Although hc has not said 

it, you know that he will take his business elsewhere if you do not proceed as hc has 

instructed. Given the following, how do you handle the case? 



A) The letter discloses that on occasion, your client has had a problem with alcohol. He 

admits that his job is very s~ressful, and that once in awhile, he needs to have a couple 

of drinks to calm his nerves. However, the letter describes two isolated incidents where 

while under the influence of alcohol, your client has become somewhat violent resulting 

in some notable bruises and scrapes on his children. He swears that it has only happened 

twice, and that he is currently seeking help from a local Alcoholics Anonymous group. 

B) The letter discloses that on occasion, your client has a problem with alcohol. There 

have been two violent episodes where the children have been beaten resulting in notable 

bruises and scrapes. Your client refuses to seek professional help, arguing that it may 

damage his business reputation if discovered by the wrong people. He says that he is 

dealing with his problem on his own and that everything is under control. 

C )  The letter discloses that your client has a problem with alcohol. There have been 

several violent episodes where the children have been beaten resulting in a few trips to 

the family doctor for medical treatment. There have also been reports from the children's 

school teachers claiming that their school work has been suffering and their appearances 

often suggest extreme fatigue and even physical strife. Your client refuses to seek 

professional help, assuring you that he can handle the problem on his own. 



D) The letter discloses that your client has a serious problem with alcohol. On many 

occasions, he has become very violent with the children. A number of these times. the 

children have ended up in the hospital with broken hones and external abrasions. While 

there has been some suspicious doctors, no formal investigation has he under~aken. and 

therefore there is no proof, aside from the letter, that he has physically abused the 

children. He refuses to seek professional help, and argues that the letter has made the 

problem sound much worse than it actually is. 

E) The letter discloses that your client has a serious drinking problem. On many 

occasions, he has become extremely abusive with the children. This abuse has been both 

physical and sexual. While your client's disposi'ion is consistently professional and 

demure, it is apparent to you that his problem with alcohol is sevcrc, and a custody 

decision in his favour would be extremely dangerous for the children. Your client refuses 

to acknowledge that there is a problem, and instructs you to disrcgard the letter and gct 

on with your work. 

Final Questions: 

Generally, do you think you approach your job any differently from your male/femalc 

colleagues who practise family law? 

De yog thkk &at  he increasing numbcr of women who practise family law hasfis 

changedkhanging your job? If yes, how? 



Personal Information: 

Year of Birth 

Year called to the bar in British Columbia 

Number of years practising as a lawyer 

Size of firm/Sole practitioner 

Percentage of time practising law that is spent on family law. 

Percentage of time spent practising family law on provincial court matters. 

Percentage of time spent practising family law on B.C. Supreme court matters. 

Undergraduate degree, major, minor. 
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