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. . - 
The Canadiaq you& justik system underwent sigdicapt r e f o h  when, in 1984, the Young' 

Offenders Act (YOA) replaced the 66 year old JuvenileqDelinquents Act (JDA), This signalled a shift 

from n paternal, treatment oriented system to one  rem mid upon - a , righh and responsibility model. ,, . 
I 

. But, the change? has not been am entireiy ~mooth one. One especiany controversial area involves the 

detention of adjudicated young offendere for men* health treatmebt. Historically, th&e has been z 
z- 

a ... close alliance between the juvenile court and the mentp! health pkfe~sions, "one that 'could have .. 

been expected to cont&e. However, clinicians dislike the right of the offender & declino the order, 

the unenforceability of noncompliance, the narrowing of wuth  eo&t jurisdiction, and the geger&y ,' 

punitive trend - in sen&ncing. LegQl professionals applaud the move to give young p e r k  greater 

legal rights, and would contest the appropriateness of treatment order6 for the cl;iminal courts. 
t- 

Perhaps because of the practical problems engeniered by this disagreement, judges rarely 
. /  

uee t h i ~  optjon. Several poteritial explanations for this ou&ome are considered. The treitment role 
r.3- 

of the court has been widely dikredited and the back-&justice &losophy of the YOA, having few 
V 

concrete policy implications, m a y  have left a vaccurn for a conservative, punitive element that. 

would regard treatment dispositions as low priority. 
e"-u+ 

ib, Moreover, as with many justice reforms, an apparent or Intended reduction of social control .' 

- may actually result in a continuation or expansion. The location, rather than the frequency, of 

treatment may have changed. Courts may sti l l  order treatment, for example as a condition of pro- 
" 

- bation. The mental health system may be absorbing some of the behaviour problems previously . 
dealt with 'by the juvenile court. And, the jurisdiction of the child welfare system is being expanded 

to include the criminal b&aviow of children and some emotional problems of youth. 
f. \ 

a, ---. 
While it may be the nature of professional groups to maintain or extend their jurisdiction, 

this would require virtually unlimited fiscal resources. Governmentis, seem most Iikely to fund penal 

measures, for which there is &re public support. Ultimately, political and economic factors may 

-3 dictate the frequency of treatment orders. 
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oh; ?vheh$to begin? The procees that led to the completion of this thesis has k n  at once 

,enjoyable, st*rmla&@ a d  very rewarding. The ideas prewntea here have evolved over several 

y a w  of contact wit& the h e m b e n  of my+ Ray Corrado first introduced me to the &ea of 

' youth jwt iqwa a member of the r e s e k h  team for the National Study on the Functioning of the 

~uve '& 6urt. He was also instrumental in convincing me, and others, that I should start  gradu- u - 
ate school, and has had unswerving faith in me. I am grateful that he let me develop my ideas o+er 

h . 4 
time, without pushing, while I repeatedly changed to@&-q"evfinal product is much the better for f 

- 
- 

C it. We don't always agree when it comes to juvenile justice; but py i~ always available for a lively ' .r 
. ,\; 

debate. - 
'1  A - 

,:Simon VerdunJones first dragged me into the area of mental health law', 
6' 

Y% 4 

niteb did nqt want to go at first. Sitting in his office for h e  first time, I was 

mmeihug stupid. But, thisXketipg h w  led to a warm. friendship. Under his patiefiutelage, I 
> 

have learned abs'ut gcholarship, sometimes a rare commodity + 
actively intarested in this thesis and it is from working with him 

about. Ail those discussions about parenthood will come in handy, too. 
"- 

' Rob Gordon and I share an interest in historical analysis and have engaged in many a good 

conversation over a libation a t  the club or a cup of tea in his office. I be m e  desperately side- .2 
tracked in history, a t  one point, and Rob was always eager to listen tb my latest discovee. He 

gives me grief over political economy, but I am learning to live with that. Finally, I must thank 
I . '  

Chris Webster for his efforts as  external examiner. His opinion means a great +a1 to me, not only - 

becauae of his work in 

- -3 health and the law in Canada, but because, e is just such a nice 

person. 7- l d  - .  
There are many friends and colleagues in the Schoo1,of Criminology v&o; while nbt directly ' 

involved w i k  my studies, have added, by their presence, to the warm and affeqtionate atmosphere 

that some might term the "work place." Margaret Jackson has never missed a birthday nor left i 

anything I have done for her, even the smallest task, go unacknowledged. No one in the School can 

say that Margaret has not made their life on the hill a little happier. Her efforts in the role of chair 

of the Graduate Program Committee deserve special thanks. Karlene Faith is warm and honest 
- 

and the most optimistic person-I have ever met. I often use her as a touchstone becaise I value her 

opinion on social isques. Mary Sutherland is always there, faithfully ready with a quip but-genu- 
" 3 .  

hely interested in the lives of her friends. She is a stronger person than-she realizes and d m  + 

all the happiness in the world. C y t  Grimths is -the most entertaining person I have ever met and 
8 
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he keeps the place laughing. I have benefitted atso from mycontact with Ted Ram. I admire hkn 
for his academic integrity and the @penthe derives from his work. All thorn disc-& Pbout - + 

parenthood will come in, handy, too. 
s4 

' - /  

'.. Z 

~inalls, Aileen Sams deserves gpecial recognition'for her role as the moat maternal g~aduate  'cC l- 
secretary in the world. I keep saying that she should go into the day care business, but.then ag - 

' 3 , -  
maybe she already is. She provides assistance to her c h y p s  that is above and begondBths ;all of ; 

duty., A han&se  babybanket  is a constant reminder of tlus r" 
The Criminology Research Centre has proyided a from the indignities of cubicleer and 

noise most graduate students must endure. ate what I have gained from my 
3 

asmiation with the Centre. I am most fo had the opportunity to learn the 

craft bf research from Bill Glackman. From the requisite technical skilh, but 

Murphy's Laws of research. The right attitude is sp important. All those discuseions about 

parenthood will come in handy, too. Jill Hightower and George Tien were friends as  well a s  col- 

b leagues, and I miss them since they found real job*. ~ o ~ c e ~ a l r n e r h h  dso found a lire beyond the . ' 

- I  

hill, but when sh i  was there; she made life interesting. t 
, , 1% - b 

\ * - e 
My baby daughter, Hilary, deserves a great deal of credit as well. Her imminent arrival and 

early infancy provided L-e with the^luxury of time to complete this work. Most o f h s  the& was 

written with her on my lap ogfplaying happily a t  my feet. She didn't complain about the hours in 

the library or having to share her room with my books, papers and terminal. Her typing skills are 

also approaching h e .  

My parents have been contributing to this moment since I was born, fostering within me a 

curiousity about the world and the diligence necessary to embark upon any academic endeavour. I 
1 

hope I can instill in my daughter the same qualities. Significant financial contributions must also be 

ackmwledged. . Ad I 

4 Lastly, my husband, Earnon, has brought a balance to my life. Yet, he has neqer understood 

why I spend eo man ni hts hunched over a keyboard, agonizing over obscure points. I hope that, Y g  
,one day, he will discover a pursuit that gives him as much pleasure as I derive from work such as 

:: 
this. 
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"new era; of youth justice in Canada.a"Young persons are considered more feaespoaaiblc for their 

criminal behaviour than had been the case and, in return, are. granted most due process 

~ r o t e e t i ~ n s . ~  Hdwev% their special needs are to be recognized shd they'*r<not'to be treatsd in 
. . 

exactly the same manner a s  adults. The advent of this new era was anticipated with,mu& 

optimism. During the lengthy process that was to lead to the passage of the YOA, near consensus 

had been reached about the weaknesses of its predecessor, the Juvenile Delinquents Act4 (JDA). But 

much of this initial e n h s i a r n  was dimmed w h p  umanticipatsd problems came to-light after only a 

brief period of operation. 

One df the issues coming under scrutiny is that of treathent orders. Qection 20(1)(i) of the' ,- , 
*: 

YOA provides that a young offender may '=,"detained for treatment, subjecd to such  condition^ as  

' the court considers appropriate, in a hospital or other plaoe where treatment is &ailable." Before , t 

such a disposition may be handed dpwn, it must be determined that a young offender is "suff&ing 

from a physical or mgntal illness or disorder, a psychological disorder; an emotional disturbance, a 
A 

'+ ' 
learning disability or mental retardation." For this reason, a medical or pkychologica1 report is 

. , b  

required, and the detention must be explicitly recommended by the assessor. I t  is further ;eq;red 
1 ,. 

that 'the young person,-the designated mental hedth facility and, &I most cases, the parentb) all 

indicate their consent to $he de t en t i~n .~  The length of the period of detention is not to exceed two - - 

I S.C. ! 980-81-82, c. 110. It y a s  proclaimeh into force on April 2, 1984. , '* 

' N. Bala, "The Young Offenders Act: A New Era in Juvenile Justice?" in B. Landau, ed., Children's Rights 
a ,  

in the Practice of Family h w  (Toronto: Carswell, 1986) 238. 
r I 

Solicitor General Canab, The Young Ofillders Act, 1982 (Ottawg: Minister cf Supply and Bervicee, 
1982). 

' RS.C. 1970, C. 5-3. This act was first enacted in 1908, permitting the creation of juvenile courts across 
- Canqda. It had remained substantively mamended since 1928. ' -L 

No order may be'made under paragraph 20(1Xi) unless the youth court has secured the con- 
sent of the young person, the parents of the young pereon and the hospital or other place 
w$ere the young persori is to be detained for treatment. 

A 
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, years,' except if there are subsequent - < .  wnvic t i~ns .~  It is the duty of the court, presumably acting : 

, upon the advice of Lde author of fhe medical or ~ y c h o l o ~ c ~ ~ e p o r t ,  to spkify theJe 
e > 

period of detehtion and, in the spirit of the YO& this should be determinate.' 
C i 

J 
* 

d B 
t r 

a. 
- "  

K- 

The Orikns @f ~ r e a t m e n c  orders  in the YOA 
, z' 

B 

, The process that led- to the enactment of the YOA was a lengthy one, Veginning ih 1965, with * 

the first Formal r e c o - e n d z t t i o ~ p l a c e  . .  the JDA,9 and ending with the passage-of the YOA; s -  h, 
. . . k- lQ82. The debate thXt &aged du;ing these two decades involved no discussio; of treatment orders. 

I 

. ?his was due to the fact that  they were a last minute addition, not even evident at the first reading 

O$ Bill C-61 in Tarliament.10 The Bill was referred to the Standing Committee on Justice >md Legal 
, . 

Affairs" where, ass the proceedings commenced, Solicitor General Robert-Kaplan announced the 

tabling of 42 se&ested amendments. l2  Included was this proposed addition to the clause coneern- 
8 r 

ing d is~s i t ions :  - 

d .  .J /*Add a clause providmg that  where ursuant to Section' 13 [medical dr psychological reports], 
*a young person has been examined \y a qualified person and the report recommends tha t  the 

. young'pbrson undergo M a t m e n t  ... the court may order as par t  or in lieu of-my other disposi- . tion that  the young person be detained, subject to any terms or conditions considered a pro- - 
*riat& in a hospital or other place where treatment is available if the young p-n wit% the 

. 'concurrence of his parents consents to undergo such treatment and a treatment facility con- 
* .  sents to receive him. 

2 9 
. '. 

. . Kaplan stated that the List of proposed amendments had been devised aft-ration of 

. . the more than A0 b'riefs submitted to the ~ o m m i t k  and the views erprepsed by mernbeh'of the 
.----------------- 

%cent ,amendments to the-YOA have clarified this point. See also R. v.  JB. (1985), 24 C.C.C. (3d) 142 
(Ont. C.A.). 

r / ' T Wilson & M. Tornlmson, Wiban: Children and the Law (~oronib:  ~&&wor ths ,  1986) a t  366. 
" 

, . 
, q  ~ e ~ a r t r n e n t  of Justice, Committee on Juvenile Delinquency, Juvenile ~ e l i n ~ i e n c y  in Canada (Ottawa: 

Queen's Printar, 1966). Actually, the reform prpcess can be traced even further back. See A.J. MacLeod, L 
"The Juvenile Delinquency Committee" (1964) 6.Can. J. C*, & Corr. 43. The phenomenon credited with 
tr~ggering government interest in reform was the- maturation of the baby boom generation into their teen- 
age years, and the implications of thii for correctional resources, 

l o  An Act Respecting Young 0hnders  and to .Repeal the ~uve;tile Delinquents Act, 1st Sess., 32nd Parl., 
1980-81 (first reading, 16 Feb~yary  1981). 

4 
l 1  Canada, House of Commons, Debates, Vol. 124, No. 202 a t  10203 (2 June 1981). 

cWads:  House uf dommons, Minutes of ~rvce=di'ngs and Edidence of the Standing Committee bn Justice 
and Legal Affhirs, 1st Sess., 32nd Parl., No. 72 ( 1  A p e  1982) at 5. 

') "Suggested Amendments for $he Considerationgf the Standing Committee on Justice and Legal Affairs," 
Canada, ~ o u s e  of Commons, Journals, 1st Sass., 32nd Pa&,. 1980-81-82, Appendix 134,4741 at 4745. 



Houseof Commons during h e  debate that a w m p h e d  second reading. However, referral to them 

sources does not eveal any char impetus for-this amendment. A refeqence to the plight of mentally t; 
. .  disorderd y o ~  offenders was made during the m n d  reading debateibut there Gas rid direct 

mention of a mkfication of this sort." None of the briefs or oral aubmiaaions to thehanding ' 
- Committee on Justice and Legal Affairs contained k y  direct recomrnenda$m for treatment 

orders," although theCanadian Bar Association noted some of the problems likely 
s 

I 

the case under the JDA, a judge orders treatment as a component of a disposition. 

for the idea is suggeskd iq the similarity between 2. 20(l)(i) and reforms.'contemplated for the 

l4 The comment was made by Svend Robinson, a Member of Parliament from British Columbia and justice 
critic for the New Democratic Party. Firat decrying the lack of resources for "psychiatrically disturbed" 
young offenders in his province, he  expanded the criticism to the nation in general: 

The failure to provide adequate treatment for emotionally disturbed young people is an indict- 
ment both of federal and provincral overnments and is not dealt with in thls bin. There must 
be adequateminimum standards rig f t across this land. 

Canlida House of Cornmans, Debates, Vol. 124, No. 184 (15 April 1981) a t  9320. 
- 

'-' Oral presentations were made by the following groups: Canadian Foundation for Children ~ n d  the 4 w  
(Justice for Children); Professors Anthony h o b ,  Jean Dozois and Jean*  Trbpanier; Canadian Bar 
Association; and, Canadian Association of Chiefs of Police. Represent,+ves of the governmanta of 
Saskatchewan, Quebec and Ontario also appeared before the Committee. In most cases, testimony was 
prkeeded by a written submission. In addition, written briefs were sent by R.S. Rogers, Ph.D.; St. Peter's 
United Church, Nanaimo, B.C.; Emanuel Baptist Church, Vernon, B.C.; The Board of Congregational Life 
of the Presbyterian Church in Canada; Viking ~ o u s e s ;  B.C. Civil Liberties @uxiation; Liba Durqj of 

'versity; Mildred E. Battel, LL.D.; John W. Zinkmann, U . B . ;  John-Howard Society of Ontario; 
John Carleto\ Howard ty of Prince Edward Island; John Howard Society of Vancouver Island; John Walker, 
UniverGty of 0tAawk; Jpvenile Court Citizen's CommitLee;Children's Aid Society of Me~oopolitan Toronto; 
Montreal Urban Cdmmunity Police Force; Ontario Psychological Aseociation; S John Police Department; 
Montreal Lakeshore University Women's Club; Laren House Society, Victoria; dm 'adian Honie and School 
and ParentTeacher Federation; Volunteer Centre of Metropolitan ~ o r o n t d ;  Probation Oficers Aseociation 
of Ontario; New Westminiter Crime Prevmtion Committee; Canadian Association for the Prevention of 

ation of Children and ~ d u l t s  with&arning Disorders. Telegrams or letbrs  
t s  of P.E.I., New Brunswick, Nova Scotia, and British Colurnbitl. See G .  

Lowery, Youth, Opportunity, Action (Toronto: Central Toronto Youth Services, 1982) 

'* The passage reads as follows: 

. Where a disposition includes provisior. for psychiatric treatment, there is no provision in the 
Young Offenders Act to insure endorsement of the pbychiatric disposition. In numerous 
instances, a n  individual must attend to a psychiatric mstitution upon disposition. However, 
often placement in the institution is not available, or staff members refuse. ~ L J  accept the juve- 
nile. 

Clearly, the disposition imposed by the Judge s h a d  not be taken lightly. If the specific order 
of psychiatric treatment cannot be there must be proviaion to rehum the individual before 
the Judge for ~ n s i d e r a t i o n  based% the inabilit td jne-et the stipulaad condition. Thua. l in a situation where g psychiatric institutidn is not a le to accept the youth for treatment, he 
should not be placed in another facility where such treatment is unavatlable. 

While s. 20(l)(i) a p p e m  to respond to a e s e  concerns,"this recommendation iannot, with certainty, be said 
to be its origin. eersonal communication with Robert Kaplan has not provided any insight into thin proceue. 
Letter from Ft@ert Kaplan, M.P. to &n J. Hatch (1  ' ~ u n e  1988), Ottawa, Ont. 
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B - adult sy~tem. court8 have n6 power. to man&& the treatment of those they sen- 

'tence," but treatment orders were recommended for Can& by the Law Reform 

early as 1976" and, more recently, .were being discussed as-a--possible &&tion r i m i d  

Code. l9  "Hospital ordersn have been used in England and Wales since 1959. 20 J 

. 
However, in the clause-by-clause analysis undertaken by the members of the Standing 

Committe on Justice and Legal Affairs, none of t hey  factor& was discussed. In fact, the addition of 

treatment orders was the subject of very little discussion. In oral & b a s i o n s  made to the 

Committee, the only forum where reaction to the change . . was possible, there was one brief expres- 

sion of praisea1 and one of c~ncern.~ '  Perhaps the Minister of Social se'rvices-for the Rovince of 

Saskatchewan represented h e  views of many when he compla&ed of the diffculty of responding to 

last  minute  change^.^' He also, in all probability, reflected the views of d l  provincial governments 
- -- 

*------*--*------ 

Considerations in 'Enforced Therapy'" in R. Freeman $ S.N. Verdun- 
of Sexual Aggmsswn: Legal and Ethical Issues (Burnaby, B.C.: Criminology 

i 

J 

" A Report to Parliament on Mental Disorder in the Cn'mi I Process (Ottawa: Information Canada, 1976). 
C "P 

" Canada, Minister of Justice, Znfonnation Paper: Mental Disorder Amendments to the Criminal Code 
(Ottawa: Ministar of Justice, June 1986). See also,. Department of Justice, Mental Disorder Project: 
Criminal Law Review, (Ottawa: Department of Justice, September 1985). 

f 

' O  See R. Gordon & S.W. VerdunJones, "Mental Health Law and Law Reform in the Commonwealth: The 
Rise of the 'New Legalism'?" in D.N. Weisstub, ed., Luw and Mental Health: International Perspectives, Vol. 
2 (New York: Pergamon Press, 1986) 1 a t  51-6. This sentencing option differs from the treatmept orders of 
the YOA in that  detention m a y  be for an indeterminae period of time, the court relinquishes all control 
over the offender to the physicians, and the order is not tontingent upon the initial or continuing consent of 
the individual It is in many ways similar to civil comrhitment. Examination of hospital orders for 1977 
revealed that  the average period of detention was 4.5 years, somewhat longer than would have been the - 
case for penal servitude. E. Parker, "Mentally Disordered Offenders and their Protection from Punitive 
Sanctions: The English Experience" (1980) 3 Int'l J. Law & Psychiatry 461. 

f 

. " Marion Lane, General Counsel for the Canadian Foundation for Children and the Law, Inc. (Justice for 
Children) simply stated tdat i t  was a "good amendment." However, the focus of this comment was princip- 

I .  

ally on the requirement that  consent was needed $om the treatment facility before such a disposition could . 
be given. She, and several other witnesses, wished to see this power extended to community groups. 
Canada, H o w  of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on Justice 
and Legal Affbirs, No. 63 (23 February 1982) at 20. 

\ 

" Marc M a n g e r ,  advieor to the Comit.4 de la protection de la jeunesse of Quebec, stated that the amend- 
ment 'nous pose des questions." Chief among them was the concern that  the reasons for which medical and 
psychological reports could be ordered were too b d .  He was also concerned tha t  there were no review 
pmviaion:. Canada, House of Commons, Minutes of the Proceedings and Evidence of the Siunding Commitiee 
on Jutin and Legal Afiirs ,  No. 62 (16 February 1982) a t  10. 

1 

" Canada, House of Commons, Minrrtis of the Pmceedings and Evidence of the Standing Committee on 
J w t b  and h g d  A@=, No. 63 (23 February 1982) a t  29. Some provincial governments had prepared 
cbtailed b A o n  papers, soliciting input from interested parties. E.g., Ontario, Interministry 
Lmplernantation Prqiect, Implemnfing Bil2 (2-61, the Young Offenders Act: An Ontario Comultaibn Paper 
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. . in bis'concern over the financial expenditures that the treatment order ~endxhente would necesrri-* 
hte." No dehate accompanied the a p p r ~ v a l  by thce Committeez' or the passage by the House of 

Commons" of the clause that was to become s. 20(1)(i). 
5 

The decision to add treatment orders as a dispositional option -in the YOA was apparently 

made in a private forum, away from public for this move can'only be a matter 
- for speculation. I t  is possible that the similar ~ r i m i n a l ~ ~ a d e  reform influ- 

enced the Ministry of the Solicitor General. However, one must ask why such a change would be 

added at the last possible moment. Recognition by .the Canadian Bar Association of problems 

encountered under the J1)A with securing treatment as a disposition seems a likely, source. 

Certainly, the requirement in the YOA for prior a p p r o v M  a treatment facility is a reflection of 

their On the face of it, the idea seems reasonable and we do not know how it would 

have been received had time permitted closer scrutiny. However, the ramifications of the decision 

to create this dispositional option are very apparent. 

Implementation: The Consequences of Reform J 

After four years bf experience uqdefthe YOA, it appears treatment orders are nbt being uti- 

lizedlizedfrequently, if at all, in .most provinces. In describing the second year of operation under the 

YOA kManitqba,  it was noted that "one major concern resulting from the YOA is that there are 

fewer treatment orders, if any."" In the eight months immediately following the proclamation of 

-----------* 
T .  

(cont'd) (Toronto: Interministry Implementation Project, 1981). Last minite commenta made with the 
same degree of contemplation and consultation were imposeible. 

I' While such a disposition required the consent of the judge, young person, parents and treatment facility, 
he noted that no one consults the "provincial director who pays the bill." Ibid.'Submissions made by the 
provincial governments were unanimous in the expression of concern over financial arrangements for the 
expanded eervices required generally. 

25 Canada, House of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on 
Jwtlce and Legal Afiirs, No. 72 (1 April 1982). The requirement that the young pereon give coneent to the 
order (6. 22) did stimulate some discussion of instances where the young person was, by virtue of mental ill- 
new, unable to give informed consent. It was &reed that children so mentally disturbed as to be incompe- 

L 

tent should not lx prosecuted criminally (see Chapter 4). 

'' Canada, House of Commons, Debates, Vol. 124 (17 May 1982) a t  17495. Svend Robinson again chaatited 
' the bill for failmg to "come to terms with some of the serious problems of a young person who may have 

psychiatric ihtmbances or may be mentally retarded" (at 17490). He was apparently not impreed with 
the ability of treatment orders to deal adequately with such a situation. 

2 7  Supm, note 16. 

" Manitoba, Ministry of Community Services, Young Ofinden Act: The Second Year, April 1986 - May 
1986 (Winnipeg: Ministry of Community Services, 1986) at 17. There was no direct mention of this issue m 



the YOA, only five treatment orders were made in a nine county area in southern Ontario. 29 In the 

previous year, some 200 children were reported have received treatment as a disposition, either 

' as a condition of probation or through committal ta a children's aid society. The ski cornmitala to 

treatment in several other areas of Ontario in 1984185 were said to constitute a "very low" inci- 

dence.I1 A national survey conductkd by the Canadian 'Cauncil on Children and Youth, in 1985, . 
revealed that tieatment orders were "rarely" used.32 

These early observation have since been confirmed by the first national youth court statistics 

released by the Centre for Justice Statistics. In fiscal years 1984185 and 1985186, there were 60 

and 57 cases respectively terminated with a treatment order as' the most significant disposition 

(Table 1.1). As a percentage of all possible dispositions, these figures represented a fraction of one 

percent, indicating that treatment orders were not harided down frequently, compared &th the + 

other dispositional options. Examination of the frequency of use for each province does notreveal 
* 

much variation, with Nova Scotia and Quebec evidencing the highest use (Table 1.2). Sentencing 

judges albo have chosen torestrict the length of each detention stay to short briocis, usually three 

months or less ( ~ a b i e  1.31. I t  is wually males who are detained for treatme& (91.7% in 1984185 4 

\ 

and 94.7% iq 3.986186). For the h o s t  part, older offenders are  the subjects of treatment orders, 

although six children age 12 or 13 have been subject to this disposition. 

Although many have postulated a link between some anti-social behaviuurs and mental ill- 

ness, treatment orders were novel, having no parallel in Canadian  criminal^ law. Under the JDA, 

the enforcement power of the juvenile court codd be used eompel participation in treatment, 

when deemed necessary. Although there was no formdly defined power to do so, i t  w p  consistent 

with the paternalistic philosophy of the JDA, and few questioned the benevolence of any measure 

aimed a t  rehabilitation. Including ari explicit statutory recognition of court-mandated treatment in . 
t 

the YOA should have permitted the practice to continue, even increase. This seems not-to have 

been the case. 

(cont'd) the review of the first year: Manitoba, Minis@y of ~ o ~ u n ~ t ~  Services; Young Ofinders Act: The 
First Year, 1986 (Winnipeg: Manitoba Community Services, 1985). 

I' A. hschied & P. Gendreau, "The k h m g  Role of Rehabilitation in Canadian Juvenile Justice: ' 
i /' Implications of Underlying Theory in the Young Offenders Actn (1986).28 Can. J. Crim. 315. 

" S. Ehrm, E p r i m m  and hr- z d t  thr,Young andm Act (Thomld, Ontario: Niagara Children's 
~~ hnmittee, 1986) at 17. 

" R Weiler & B. Ward. 'A N a t i q d  Overview of the lmp~menta & o f the - YOA: One Year Latern (1985) 
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Table 1.2 

C-B with Guilty Findings Heard by Youth Courtse 
with Treatment Order as Most Signifcant 'Disposition 

by Province, 1984185 and 1985/86 

Total Treat Percent Total Treat- Percent 
Cases ' ment of Cases ment of 

Total 19846 Orders 198516 Orders " Total ' 

t i  I 

Newfoundland . 
P.E?I. 

Nova Scotia 

New 
Brunswick 

Quebec 

Ontario 

Manitoba 

Saskatchewan 

7 Alberta , 

British 
Columbia 

Yukon 

. N.W.T. 
.Y 

Source: Canadian Centre for Justice Statistics, Youth Court 
1984-85 (Ottawa:\ C.C.J.S., and, Youth Court Statistics: 
(Ottawa: C.C.J.S., 1987). 



Table 1.3 

Length of Detention for Treatme* Orders, 1984185 and 1985186 
i 

1984/5 Percent 1985/6 ' Percent -_-_-------------------------------------------------------------------------------------**.--------.--------.--.---.-.------....----.-.. 
Less than 1 month 19  (31.7) 16 (28.1) 

Y 

1 to 3 months 

4 to 6 months 
C 

7 to 9 months 

10 to 12 months 

13 to 24 months 

2 25 ' months. 

, - 
P 

TOTAL CASES . 60 - (100.0) ! 5 7 (100.0) . 

> 

Source: Canadian Centre for Justice Statistics, Youth Court Statistics: Preliminary Tables, 
I98445 (Ottawa: C.C.J.S., 1987); and, Youth Court Statistics; Preliminary Tables, 1986-86 
(Ottawa: C.C.J.S., 1987). , 

Y 

It is not uncommon that the stated intentions of criminal justice reforms are a t  variance with 

the outcome. Unanticipated and sometimes undesirable consequences oft& result, despite conscien- 

tious planning. This was true for the JDA and, although the YOA has been in effect for only four 

years, it is already apparent that at least some observers are very critical of the result. Focusing 

upon the one issue of treatment orders, it is the purpose qf this thesis to examine the consequences 

of reform. With the benefit of a historical vantage, three principal theories have been developed to 

explain the origin and consequelices of the juvenile court in the early years of this century. 

Theories of Reform and the JDA 

r b  

, Much scholarly work has been conducted in attempts to provide theoretical insight into the 

evolution of juvenile courts: Emerging from late nineteenth century society, the JDA presented P 
as remarkable a sWt from the extant system as the YOA constitutes today. It permitted the estab- 

a 

lishrnent of a sedarate system of courts and detention fhilities for children, making probation the 

dominant form of intervention. Previously, all offenders had been treated equally, regardless of 

age, and incarceration was common. When attempting to explain the impetus behind the creation 



of juyenile courts, the role of private philanthrbpic and lobby groups is considered i m p k t  by all, 

but there are competing views of the? mtiues and the outcon& of their efforts. * .  ' JI 

-1 

a 

Humnitarirrn Progress * 

~ h ' e  orthodox view of the juvenile court, which remained virtually unchallenged until the 

v@3Os, was of a benevolent institutidn, representing a vast improvement over the previous system. ' 

Cohen reminds us that this was the contemporary view of all criminal justice reforms, including the 

birth of the prison. Initiatives such as the juvenile court were seen as a stage in a progression br 

evolution, away from barbarity toward a more humane systeq~. Motives were puiely altruistic, the * 

rationale provided by "scie~lce" and experts. Any f a u r e  to live up to stated goals is attributed to 

faulty implementation so the correctness of the system is never questioned." 
' * 

The original proponents of the juvenile court, with little doubt, felt that they were betcczing 

the lot of children. The publications of Julian Mack" in the U.S. and 3.J. Kelso3$ in Canada reveal 
s - * 

that they viewed the previous system as morally intolerable and criminogenic. As they described 

the plight of wayward youth and the logic of the juvenile court's effort a t  segregation, prevention, 

and paternal guidance, no compassionate individual could have objected. The legislators ultifnately . 

respon&ble for the passage of the JDA were simply acting in a moral and responsible manner. 

This view was challenged by revisionist historians, beginning in the 1960s. While there is 

hardly complete accord concerning the precipitating factors and consequences of the creation of 

institutions such as the juvenile court, Cohen summarizes the points of agreement: 

the motives and programmes of the reformers were more complicated than a simple revulsion 
with cruelu, impatience with administrative incompetence or sudden scientific discovery; 

we cannot understand the emergence of Ljuvenile courts1 apart from similar institutions of the 
same period; ? 

h 
the aims and regimes of such instituhons must be underatood in terms of a general theory,- - 

whether of the social order, -power, class relations or the state; 

experts and professionals created and captured a monopoly for their services despitk their 
, demonstrable lack of cognitive superiority; and, 

I ?  
b 

control institutions can persist indefinitely despite their manifest failure. 36 

Reference is also made to the massive socisl and economic changes occurring in the nineteenth 

" Visions of Social Control: Crime, Punishment and Classification (Cambridge, Great Britain: Polity Press, 
1886) a t  18. 

" "The Juvenile Court" (1909) 23 Harvard L. Rev. 104. - 

" E.g., "Delinquent Children: Some Improved Methods Whereby They May be Prevented from Following a 
Criminal Careern (1907) 6 Can. L. Rev. 106. 

" Cohen, wpm, note 33 at 30. , 

*. 
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century, prom&d to a great extent by the Industrial Revolution. However, various intsrpmtati~ns 

of the role of these factors can be found, 
Y 

Pluralism: Moral Entrepreneurs and Interest Groups 
. 

. , 

The frst'school of thought that arose to challenge the whig vie* of historical change was 

advanced by authors such as Fox,I7 Rothman," and the early work of Platt." Reform efforts were 

viewed as a response to social changes b the aftermath of the Industrial Revolution in Europe, or -- 
$he tremendous immigration aqd transiency of'the population - in North America.'Traditional insti- 

tutions of social control, such as the family and the church, were increasingly less effective and 

were being supplanted and replaced by state controlled mech"anisms. This Was coupled with an  

optimistic post-Enlightenment view of human dehaviour which allowed room for redemption and 

riforrn. The need tb impose order and regulakon was  part  of the prevailing social norms. As such, 

the juvenile court went hand-in-hand with other institutions such as schools and the growing - 

number of child welfare agencies. 

Proponents of this view see the legislators as acting in response to then pressures of variou$ 

interest groups. Individuals such a s  J.J. .Kelso are termed "moral  entrepreneur^,"^^ crusading to 

achieve legislative reform, armed with the belief that "they are morally right in their perception of 

the problem, cause, and the solution. A moral panic may be the result, a s  the subject of the crusade 

is defined as a public threat, often in the media." Public opinion is mobilized by popularizing the 

idea immediate action is required - to allay the downfall of the social order. Thie amplification of 

delinquency has been described in the Canadian situation by Houston, who argues that reforn,~ 

" "Jbvenile Justice +form: An Historical Perspective" (1970) 22 Stanford L. Rev. 1187. 

" The Discovery of the Asylum: Social Order 'and Disorder in the New Republic (Boston: Little, Brown and 
Company, 1971); and, Conscience and Convenience: The Asylum and its Alternatives in Progressive America 
(Boston: Little, Brown and Company, 1980). 

3 9  The Child Savers: The Inbention of Delinquency (Chicago: University of Chicago Press, 1969). 
> 

" This term was first used by Howard Becker, Outaidem: Studies in the Swiology of Deviance (New York: 
Free Press, 1963). He devised two categories: rule creators and rule enforcers. Kelm would belong to the 
former group, t)pical because of the crusading zeal with which he Bought reforms of Canadian law concern- 
ing the detention and trial of juveniles. b c k e r  describes this type of moral entrepreneur: UHe is interested 
in the content of rules. The existing rules do not satisfy him becatme there is aome,evil which profoundly 
disturbs him. HL feels that nothing can be right in the world until rules are made to correct it. He operates 
with an absolute ethic; what he sees is truly and totally evil with no qualification" (at 147-8). 

A classic etudy of a moral panic was conducted by Stanley Cohen: Folk Deuilr and M o d  Panics (London: 
Martin Robertson, 1972). See also I. Taylor, "aoral Enterprise, Moral Panic, and Law-and-Order 
Campaignsw in M.M. Bosenberg, RA. Stebbins & A. Turowetz, eds., The Sociology of Deviance (New York: 
St. Martin's Press, 1982) 123. 



. effoI.ts were initiated before there was any evidence of an increase in delinquency.'* In designing a 
-\ 

response to cblinquency they created a spiral effect whereby an increasing number of children were 

identified as' dehquent, gradually expanding the scopr! of the system to those thought p r e d e h -  

quent. Sutherlmd also supports-thedpition that juvenile justice reforms. resulted, a t  least in pait, 

from moral entrepreneurship: 
- 

f - ' >* 
J 

Over a period of about two decades, then, Kelso-tt, Gibson and others concerned with -.L 

mid improvement had convinced themselves and had persuaded many members of the rela- t 

tivel small group of Canadhns who influenced or declded social poUc that the* new iqeq 
for de prevention and cure of delinquency were workable propositions. 4 7  

Other authors focus upon the vested interests of groups which Bought to $etain or gain 

increasing jurisdiction over children, some to further professional careers. -Leon4' has identifieda 

three groups that lobbied for or against the JDA, First, the poiice and magistrates, who had com- 
- 

, 

plete control over the apprehension and prosecution of juveniles at the time, opposed the JDAr', - 
\ 

Arguing from a crime control perspective, they believed children needed disgipline and punishment 

rather than the "mollycoddling" of a paternal system. A second group was comprised of the few a 

9 

people who questioned the wisdom of withdrawing due pryess rights from proceedings involying 
," 

children. Their views were 06erahadowed by those of the third g&up. The child-savers were 

ultimately successful in having their views expressed. in the JDA. They saw the cow% as  properly 

playing a m i d  yelfare function, ameliorating the crirninogenic conditions of a child's en&onment 

rather than meting out punishment. D X1 . -  

By me end of the nineteenth century, the function ofFthis initially charitable group of individ- 

uals had been us& and coopted by prbfessiond child savers, many'of whom had briginally been 

vblptmy workers. The outcome of reform is seen to be the creation of professional p o s i t i s ,  

partly by the expansioh of court j;risdiction into non-crirnin~ar>as. The behefits f& ch+ren ar6, 

therefore, dubious as the rhetoric of the reforms are w n  to differ from the reality. Increasing 

numbers are subject to prosecution and juvenile institutions are described "as being similar to, or 
- ,  

worse then, their adult counterparts. Many of these ideas about the negative conseifuences of the 
t h 

juvenile court are share$ by those who regard political and economic factors as the key explanatory 

variables in its creation. 
A 

-----------..- .* . 
" "Victorian Origins of Juvenile Deliquency: A C a n + n  Expeeence." (1972) 12 Hist. of Ed. Q. 254; and, 
'The 'Waife and Strays' of a L+te Victorian City: Juvenile Delinquents in Toronto" in J. Pam, ed., 
Childhood and Family i n  Canadkn.History (Toronto:. McClelkd and Stewart, 1982) 129. 

" CRiMmt in EngtisMenudian Sacitty: Fmmirtg the Twentieth Cmturp C m e n s t a  (Toronto: thriversity of 
Toronto Press, 1976) at  123. 

'' T h e  Development of Canadian: Juvenile Justice: Background for Reform" (1977) 15 Osgoode Hall' Ld. 
71. 
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d Ropogenta of this view see the juve'ilie cowbas one of a p r i e s  of inatitutigns of ~ o c i i l  control 
J 

t h a k e r e  FTeat&isby' t+6 &te tp +&ai.n drder in the industrial society of th? &n@tee&.h century. 
% rl 

The assumption is wdG'that  power rests with tho& who ~ l i c a ~ i t a l  in that the wn&tions nacas- 

sary fo? the advancement of,capitaEasrn m m t  be reproduced. The criminal justice system plays an 
4 

idsttuplend functiin, coersivqly enforcing the m b r i  standardsof the ;uling clam and aupmssing - . , - *I< . + 9 
khaviour &eatening either \o the continued.sccumulation of capital or to the h & b r s  of the 

,q 

". dominant class. I t  also serves a b e g e m h c  function in . that-bike for crime iq plactki on the individ- 
/ 

ual offender rather *an the state m d  economic actors;  or upon behaviours of marginal and p w & -  , 

less Boups, rather than political &rruPtion or crime by the elites. d 

- J L  1 

* - . - ' The structure pf the nineteenth century f&ily, nuclear and patriarchal, was Been as refkc- 

tive of the qodeaf  production. Women and childrh came to be dependent upoq wage earners; bo& . - -  

, being effectiv'elJi barred from the 'labour force, children by compdsory educition and labour 

laws.45 Family courts emerged as  a mechanism for enf~rcing this easeqtially middle class concep- 
b 

tionof family. Hagernam poynts-out &e miid control function of the juvenile court, de~igned to 

regulate yokh  who drerd'~oneonforrnistsncos or those who did not fall under the  control of a patriarchal 

family, such as orphans q d  "street urchins."46 Social instability, prompted bytthe migration b d  

urbanizat iodneces~ar~ to create an industrial labour force, had contributed to the increased n&ed 
f l  

for state intervention in the family. By the end of the pineteenth century, this took the form of sdr- 
dl 

G ,  rogate institutions, designed'to supplement or replace the dysfunctional family. 

- 
The creation of a juvenile court was not seen as  being of great benefit to children, especially 

those .bf the lower classes?~he state had granted itiself greater control over a wider variety of 
C 

beha'viours and, despite claims of treatment, sanctions were thought to have increased in eever- 

, ity.'; Furthermore, the system had low vieib:dit$ and no due p;ocess protections to serve t h i  inter- 
' ests of the juvenile. The ultimate result was a system that perpetuated the problem by drawing in 

incre&hg numbers of children. The system remained unchallenged, despite the apparent "failure" 
f 

45 D. Currie, T h e  Transformation of Juvenile Justice in Canada: A Study of Bill (3-61" in B.D. MncLean, 
ed., The Political Economy of Crime (Scarborough: Prentice-Hall, 1986) 66. 

46 "From Child Saving to Child Blaming: The Political Economy of the Young Offenders Act 1908-1984" in * 

S. Brickey & E. Comack; eds., The S&l Basis of Law: Cntieal Readings in the Sociology o f - h w  (Toronto: 
-Garamond Press, 1986) 226. 

47 This view is refuted in the Canadian case by J. Hagan & J. Leon, "Fbdiscovering Delinquency: Social 
-ry, Political Zdeology, and the Sociology of Law" (1977) 42 Amer. 80c. Rev. 687. Their argument i s  in 
turn criticid by W.G. West, Young Ofinden and the State: A Canadian Pernpedive on Delinquency 
floronto: Butterworths, 1984). 



to reduce delinquency." 

Five Models of Intentions and Consequences of Reform 

Theae three perspectives match Cohen's three models for the explanation of how and why - 
changes in deviancy control emerged in the mid-nineteen% century.49 They see the court as either 

a benevolent institution, ti good idea gone sour, or a charade of social control with a hidden agenda. - 

However, Cohen advances a more sophisticated analysis to explain recent trends in the execution 
-- Y 

of social .policy. "Current deviancy-control patterns are  much less clear than their predecessors, 

there are major disagreemen& about their implications, and the societal structures in which they 

are inbedded are  far more complex."J0 His five models of the intentions and consequences ofi social 

action focus on the interplay and unique contribution of ideas, organizations, ideologies, profession- - 
als, and political economic forces (Table 1.4). 

Progress 

First, it is possible to explain reforms such as  the YOA in terms of the traditional humanitar- 

ian model. Reforms are seen as a s  being stimulated by benevolent intentions fueled by scientific 
-- - - 

knowledge, that discredits the current system, ii%d$a@ig a pressing need for change. The new 
', 

measure is, therefore, a "rational" response, a natural y g r e s s i o n  in light of new understanding. 

Any deficiencies in the outcome are blamed on insufficient &sources, failure to implement accord- 

ing to plan, or any other factors that do not force a re-examhation of the original idea. Qnce these 
k s  

factors are remedied, the benefits originally envisionb will r&terialize. 

Organizational Convenience 

The second model views intentions a s  being likewise benevolent, but the outcomes go awry. 

Implementation of a new idea is either blocked by existing organizations resistant to change; or, 

the idea is co-opted and transfor ed. In either case, the result is often quite contrary to what had 7' 
- been envisioned. And yet, this view is optimistic in that the original idti; is still viewed as valid, and 

correct implementation, while difficult, is not bpossible. \ 

4' D.L. Snider & W.G. West, "A Critical Persepctive on Law in the Canadian State: Delinquency and 
Corporate Crime" in R.J. Ossenberg, ed., Power and Change in Canada fToronto: McClelland and Stewart, 
1980) 199. 

Supra, note 33, c. 1. He calls his three m o d u s s ;  goal (but cornplicat;d) intentions -as- 
aatrous consequences; apd, discipline and mystification. The changes he considers include the birth of the 
prison, the rise of the asylum and theories of punishment, as well as the creation of the juvenile court. 



Table 1.4 . 

Intentions and Conseguenqes of Reform: f ive  Models 
I- G 

1. Progress ~enevchent - taken More or less according 
entirely a t  face value to plan 

2. , . Organizational 
Convenience 

3. Ideological 
Contradiction 

Somewhat mixed but on 
tHe whole benevolent - 
things could have - 
worked out 

Contradictory and mixed 
and, for , this reason, 
virtually impossible to 
realize 

Things not quite work. 
ing out: unmet prom- 
ises, unintended conie- 
quences, Organizational 
convenience snarls up 
the original plan 

Because of contradic- 
tions, the emerging pat- 
tern bears little rela- 
tionship to the plan. 
The policy area is a 
site in which contradic- 
tions are resolved 

4. Professional Interest Some benevolence, but The system is shaped 
on the whole, intention6 by self-interest 
are  highly suspect and 
eventually self-serving' 

5. Political Economy Intentions are more or The system is shaped 
less irrelevant or by the demands of the 
simply a mask for political economy i 

undeclared needs of the 
system 

Source: S. Cohen, Visions of Social Control: Crime, Punishment and Clcresification (Cambridge: 
Polity Press, 1985). 



,3 - Ideological Contradiction 

The lmt three models share a more pessimistic view of the intentions of reform. This model )L 

focuses upon the gap between the officially stated goals and the hidden agenda, the rhetoric and the 

redity. Surface messages may relay intentidns of benevolent assistance to the target group, but - 
B the actual ou&sme may be reverse. This contradiction is inherent in the ideology of the r o m ,  but 

is not apparent until implementation. + 

Pmfesswwl Interest 

~ h e  fourth model considers the power of the professionals, those attributed with superior 
i 

knowledge about deviancy control through specialized training in the behavioural sciences. Taking 

hold in the nineteenth century, the role of "experts" has continually expanded and diversified, even 
7 

during the recent period of "deprofessiohalization." They seek to gain and main* monopolies 

over their domains, and advance and support reforms that are in the interest of their gkoup. 
. 

Political Economy 

J This. model is a direct parallel to the political economy perspective discussed above. Little 
9 'attention is paid to the Ghetoric of reform for it is seen merely as a way for the s t a b  to legitimize .- 

- f its actions. Furthermore, the intentions of individuals, such as those who press for reform, are lim- 

it& by the needs of the state and the economic imperative. The maintanence of the capitalistic 

Bystem is the priority that guides even the crime control system. Increasingly repressive measures 
. ,  b J 

. are emphyed by the state, to satisfy the need for order maintenance and to legitimate its actions . . 
by'appeafing to respond .to the "crime problem," a problem which never abates. Some softer meas- 

ures, such as treatment, are used to deflect attention, but there is no expectation of rehabilitation 

Or " ~ u c c ~ S S . "  

+ While Cohen sees it as inappropriate'to speak of the "success" or "failure" of any reform, 

many times it is necessary to explain the apparent incongru^eoce between stated goals and 

, butcome. Such is the case with treatment orders. The intentions of those most directly involved 

with the drafting of the YOA are discernible only from the afficial records of the parliamentary pro- 
li 

eess: As di&ssed above, this reveals very little, is the issue was debated only for a short time. 

Personal conb@cation with the former Solictor Generd has ghed no lightJupon the situation. We 
A 

have no evidence, therefore, ta doubt the intentions of these people that some mentally disordered 

- young persons should receive treatment id a secure setting. This was to be one of the options avail- . 
able to sentencing judges, used when recommended by a mental health pi.ofessiona1. 



-become appamit. With the information The consequences of this reform are just be 

available a t  this early point, it c a r  only be said that many people are dissatisfied with the 

treatment order provisions. However, as we shall see, the application of any one of the five models. 

discussed above to the issue of treatment orders does not yield a n  entirely satisfactory explanation 

- of the situation. The possible ideological contradiction inherent in the YOA must be recognized. The 

surface intent of the back-to-justice, neo-cla$sical orientation of the YOA is to grant basic due pro- 

ts to young offenders; and yet the system, a s  it now operaths, may be more pudtive than 

u t  professional'groups, with little doubt, are instrument& hl how laws are both written 

and put into practice. Legal professionals must.be satisfied with the situation, enjoying greater par- 

ticipation in the youth court arena since the passage of the YOA. But, mental health professionals 

and social workers, faced with declining roles in the youth justice system, may have been succees- 
a 

ful in retaining their legal and professional jurisdiction over the emodional problems of youth, but in 

other areas. And ultimately, the resources necessary to fund treatment must be,provided by gov- 

ernments. Political economic forces dictate their priorities because funds are not unlimited. All .of 

these factors will be examined'below, but the discussion will begin with the history of treatment, - in 
' -  the juvenile ccurts. 

G 4  

a I 



, CHAPTERII 

MENTAL HEALTH TaEATMENT AND THE YOUTH COURT 

When the treatment order provisions of the YOA came into effect in 1984, they were intro- 

due& into a system that'had, for many decades, been respon& to some juveniles in terms of 

their emotional and mental health needs. Resources permitting, juveniles could be assessed by 

men@l health professianals and the court could mandate treatment or counselling. This was in 
a 

keeping with the spirit, if not the letter, of the JDA. Before examining the divergent views on the 

wisdom of the provisions related to treatment for young offenders, it is helpful to review the rela- 

tionship between the Canadian juvenile court and the mental health professions. 

History 

When the JDA was originally enacted, in 1908, no reflection of the nascent disciplines of psy- 

chiatry or psych,ology was evident in its pages. Far from a conception of crime as a result of indi- 

vidual pathology, the juvenile court had been premised upon a view of children as unfortunate vic- 

tims of their family circumstances. The solutions defined in the act were based heavily on probation 

and other measures designed to ameliorate poor environments through early intervention in the 

home and, in extreme cases, removal of the child to foster care or industrial trainbig.' The family 

was, therefore, the locus of both the problem and the solution. 

The original supporters of the JDA shared an optimistic view of humanity, as redeemable 

and perfectable. If fully implemented, it was thought, the juvenile court could prevent children from 

becoming adult criminals, thereby stemming the rise in crime entirely. After scarcely a decade of 
i 

operation, however, it became apparent that the revolutionary juvenile justice system envisioned 

by the supporters of the JDA had not fulfilled these expechtions. Foremost among the indicators of ( 

this was the recidivism ef children who had received the benefit of juvenile court services. In addi- 

tion, rates of crime among the young were apparently rising even faster than those for adults. 

One rationalization evident in the writing of the time was that fault lay, not with the new 

techniques, but with the clients. Some of those who originally fought for the adoption of the juvenile 

court were apparently not prepared to abandon their beliefs. For example, in sharp contrast to her 

previous w r i i  is' this passage by Judge Helen MacGill of the Vancouver juvenile court: 

I &, for example, J.J. Kelso, "Delinquent Children: Some Impmved Methods Whereby They May be 
Prevvtd from Following a Criminal Career" (1907) 6 Can. L. Rev. 106. 

' RE. Watts, The  Trend of Crime in Canada" (1932) 39 Queen's Q. 402. 



The gradual realization that the child who appears T and again in court ie not rnemly 
"born bad," incorrigibly vicious by nature, but really a normal or subnormal, b r inp  to light 
the need for [a psycholagyl de artment in the juvenile court. Probation theonee of the 
o d h a q  kind are wasted upon &se cases. They lack the msntalit to do right. UMy have no 
power of inhibition. Confused, harraswd, they stand in court pa&etic figures, placed in a 
world too complex for their mental equipment, they are sore puzzled by the mguimments. 
They have little idea of what i s  wrong - all they know is that they are always in troubb, and 
whatever they do is wrong.' 

> 

The court was no longer viewed as a panacea, some children simply being unsuitable candidates. 

The "co-opting" of psychology and psychiatry provided a scientific basis for the "individualized- 

treatment rhetoric" of the juvenile court4 and, in so doing, forestalled an examination of the juve- 

nile court and its success by those involved with service delivery. 

Although children were recognmd as  being a s  susceptible to mental diseases a s  adults,' this 

was not the major concern. Instead, much effort came to be expended upon the classification of 

delinquents according to their intelligence. In 1919, for examble, the canabian ~ a t i o n i  Committee 

for Mental Hygiene found tha t  more than half of the delinquents in British Columbian industrial 

schools and the detention centre were "mentally abnormal."' That most offenders were morons, 

imbeciles, backward or, akbest, dull normal, was the main reason advanced for the inability of the 

juvenile justice system to achieve i ts  original objectives: 

British Columbia, like the other provinces of Canada, has ap arently roceeded on the basis 
that the problem of juvenile delinquency was one involving on f y norma f' children. This precon- 
ception has led to the time honored system of placing offenders on probation or in reformator- 
ies with the hope of a successful issue. Faiiure, instead of success, has f uently been the 
result &r painstaking and conscientious effort. along this line. [Afbr fi3ing that 6916 of 
juvenile offenders were mentally abnonnal] we would not ex ct the ordinary parole system or 
the industrial s c b l  tD be effective reformatory agencies .... F e would also be fearful that per- 
chance the industrial schools might be hampered in exerting a kood influence on their normal 
charges since they are called upon to deal w t h  a mixed p ~ p u l a b o n . ~  

The recommendations of khe Committee were to submit each child appearing before the court to a - 
psychiatric or psychological examination, to establish separate institutions for "defective delin- 

quents," and to allow for the indefinite detention of such children. A separate facility had yet to be 

-----*------- 

' W'he Relation of the Juvenile Court to the Community" (1919) 1 Can. J. Mental Hygiene 232 a t  2344.  

4 F.L. Faust & P.J. Brantingham, "Models of Juvenile Justice: Introduction and Overview" in F.L. Feust & 
PA. Brantmgham, eds., Juvenile Justice Philosophy: Readings, Cases and Comments 2nd. Ed. (St. Paul: 
West Publishing, 1979) 1 at 16. . k 

Asylums for the custody of lunatics and the insane were constructed in Canada during the late nineteenth 
century. Between 1889 and 1900,22 persons under the age of 15 years were admitted to the four large aey- 
lums in Ontario. At the time, masturbation was' viewed a s  a common cause of insanity in children. J.D.M: 
Griffin & C. Greenland, "Early Daysw in J. ~hamsi6: ed., Ezperience and Experiment (Toronto: Leonard 
Crainford, 1977) 13 a t  19. 

e 

 end Hygiene Survey fl @e Province of British Columbia'' (1820) 2 Can. J. Mental Hygiene 1. Only 
om of the 91 "mentally abnormal" c h i h e n  was fiagnosed as bein7 other e n  mentally retarded. He was, 
found to be suffering from dementia p m x ,  an early term for schizophrenih. 



built when the topic was reviewed by another committee, in 1936.' In many provinces, such facili- 

ties were created but in others, such as B.C., efforts were made instead to provide segregated con- 

finement within existing institutions. 
I 

While some of those diagnosed as "mentally diseased," a term which had replaced lunacy 

and insanity, were seen to be amenable to treatment, no hope was held for any remedial program 
v 

for defective children. Efforts were focussed upon their accurs.&' identification, through extensive 

intelligence testing, a t  Child ' ~u idance  Centres or in the schools. .Some were considered trainable, 

while others were subjected to long-term custodial care. As their reproduction was considered most "' 

harmful,-sterilization, especially for girls, was lauded because it'allowed their safe release into the 
' 

community to be engaged as unskilled or domestic labourers.'O Eugenics and the custddial confie- 

ment of delinquents were but two of the priorities expressed by the mental hygienists, who also 

advocated restrictions on immigratjon and segregation of the public schools. " 

World War I provided the disciplines of psychology and psychiatry with practical applica- 

tions. Widespread use had been made of psychometric techniques in the screening of military 

recruits and, after the war,.psychiatrists were busy with the emotional problems of returning sol- 

diers. The I.Q. testing of the soldiers had revealed that  early definitions of feeble mindedness had 

been so broad a s  to encompass a huge proportion of the general population, and the lower cutoff 

point was revised. l J  Focus on developmental disabilities as explanations for delinquency gradually 

turned to mental diseases and emotional disturbances. The study of children as distinct from adults 

was also beginning,lJ although initial work was focussed primarily upon child-rearing techniques 

--- 
' Report of  the Aduleory Committee on Juvenile Delinquency (Victoria: King's Printer, 1936). The "subnormal 
and mentally imbalancedn were still king found in industrial school populations, a problem attributed to 
lack of more appropriate resources for such children. I t  was further stated tha t  "Reports from school psy- , 
chologists an$  fro^ the R-ovincial psychiatric clinic are invaluable to juvenile court judges and probation 
oflicers .in diagnosis of the problem presented by a juveriile offeneler. Likewise, they s&e as guides for the 

- formulation of programme for a boy or girl at an industrial school. Some members of the Committee feel 
that all the children appearing beforera juvenile court should be referred to the psychiatric clinic for exami- 
nation mid repoh a s  a matter gf routine, and all are agreed that such examinations should be given & the 
majority of cases." 

RM. Gdrdon, Mental Disorder, Law and the Stab, Doctoral Dissertation, Department of Anthropology 
and Sociology, University of British Columbia [unpublished], 1988. No such facility was available in B.C. 
until 1953, with the establishment of Woodlands. 

-- 
l a  A.G. Weatman, Trends in the Care of -quent Girlsn (1930) 6 Child& F d y  welfare 33. 

l 1  K. Sutherfand, Children in Englisk Canadian Swiev: Fmming the Twentieth-Century Consensus , 

(Toronto: University of Toronto Press, 1976) at 71-8. 

l1 L.D. Zeleny, "Feeble-Mindedness and Criminal Conductw (1933) 38 Amer. J. Soc. 564. 
' 

l' See, e.g., P.J. Miller, "P.spchlogg and the CMd: Homer . h e  and J.B. Watsonn in P.T. Rooke & RL. 



rather than thepsychopathology of children. 
-. 

In Toronto, psychiatrists had begun to offer consultation to the juvenile coutt as parly as 

1914, througWthe Toronto General Hospital. What had popularly been referred to as the "Feeble 

Minded Clinic" gradually began to consider the emotiona? and behavioural problems of children. I' 

While operating initially on a volunteer basis, the juvenile court clinic eventually expanded w the 

point where a full-time psychiatrist was appointed, in the 1930s. In these early years, psychiatric 

assessments were performed on an estimated 25% of juveniles appearing in the Toronto court, but 

the clinic "provided very little in the way of a treatment service, relying heavily upon environmen- 

tal manipulation, and in extreme cases placement outside the home."lJ 
0 -- 

In the years following the First World War, the desirability of institutionalized social services 

was acknowledged in Canada. Responsibility for health lay constitutionally with the provinces, so 

the establishment of a federal Department of Health, in 1919, was an early indication of the move 

toward the centralization of social services in Ottawa. But few measures were adopted and even 
> 

the Great Depression did little to stimulate anything but token gestures.lb At the conclusion of 

World War 11, discussion sufrounding the desirability of an  expansion of social security resumed,' 

but little was actually accomplished until the 1950s.17, New ideas concerning the care and 

treatment- of the mentally ill had been circulating for several decades, but the requisite resources 

and manpower were not available until the welfar'e state emerged in Canada. 

, Throughout this period, the disciplines of psychiatry and psychology were both advancing 

and growing in acceptance. The term "emotionally disturbed* entered the professional vernacular 

in the 1930s,19 and more intrusive therapeutic techniques, such a s  psychosurgery and shock 

treatments, were adopted. Even the field of social work became increasingly focussed on psycholog- 

ical characteristics rather. than the social and econmic conditions that had been the target of early 
*----------------- 

(cont'd) Schnell, eds., Studies in C h i M W  History: A Canadian Perspective (Calgary: Deteelig Enbrprieas 
Limited, 1982) 57. 

" GTiffin & Greenland, supra, note 5. 
\ 

'' C. Chamberlain & G. Awad, "Psychiatric Service to the Juvenile Court: A Model" (1975) 20 Can. 
Psychiatr. Assoc. J. 599 at  600 

l6 D, Guest, The Emergence of Social Security in :Canada 2nd Ed. (Vancouver: Uniiereity of Britieh 
Columbia Press, 1985). I 

" Ibid. 

I t  Gvrdon, supra, Most notab1y the wide-spread use of Ustitutions w w  coming under attack from ' 

those who advocated ttee of community-based care and treatment. 
3 - 

l9 RM. Liebert & R. Wicks-Nelson, Developmental Psychology 3d Ed. (Englewood Cliffs: Prentice-Hall, 1981) 
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efforts. *O Significantly, the criminal justice system adopted the medical model and armies of helping 

professionals were enlisted 'in the fight aganist crime. 21 Universities graduated a better trained 

cohort of helping profession&2a and the new discipline of child care work emerged,23 a recognition 

of the desirability of treating children and adolescents in a manner distinct from adults. Facilities 

\ specializing in the emotional problems of children and adolescents were eventually opened, in the 

1960s." Availability increased until the m i d - 1 9 7 0 ~ , ~ ~  when a decline in residential treatment fol- 

lowed in favour of non-residential resources, such a s  outpatient services and home care. l6  

Mental Health Services and the JDA 
I 

By the time the JDA was coming under scrutiny, in the 1960s, therefore, there was a gener- 

ally recogni*d role for mental health services in the juvenile justice system. The theoretical con- 

nection between offending and emotional problems was both plausible and widely accepted. The 
' .  

flexibility afforded by the JDA permitted, even encouraged, measures designed to prevent 

future anti-social behavio~r .~ '  After the failure of probation case work and industrial training to 

-------*---------- 

lo R. Lubove, The Professional Altruist (Cambridge: Harvard university Press, 1965). 

" A.M. Maxwell, Juvenile "Justice" and Child "Welfaren -The Historical ~rn~lications of Reform: From the 
Juvenile Delinquents Act to the Young Offenders Act, 1908-1984, Master of Social Work Thesis, University 
of British Columbia [unpublished], 1983. Sociological theories of delinquency, specifically those of the 
Chicago School, were developing parallel to the psychiatric theories in the 1920s and 1930s, particularly in 
Britain. These two trends never merged, and the sociological gradually gained dominance, a t  least in aca- 
demic circles. See A. K. Bottomley, Criminology in Focus: Past Trends and Future Prospects (Oxford: Martin 
Robertson & Co., 1979) a t  45-8. The policy implications ,of psychiatrically based theories were more , 
srtaight iorward and easier to implement than the vague pleas for institutional change of the sociologists, 
perhaps explaining the continued reliance upon the medical model of delinquency, a t  least in practice. 

I' Ontario, Ministry of Community and Social Services, Three Decades of Change: The 'Evolution of 
Residential Care and Community Altematiues in Children's Seruices (Toronto: Ministry of Community and 
Social semi&, 1983) a t  3. 

I' J. Shamsie, ed., Experience and Experiment (Toronto: Leonard Crainford, 1977). 

" Ministry of Community and Social Services, supm, note 22. The first mental hospital specifically for chil- 
dren, Thistletown, was opened in Ontario in 1957. See Shamsie, ibid. .+ 
IJ Residential treatment capacity in Ontario was a t  this time approximately 1,300 beds. Ministry of 
Community and Social Services, ibid. -I 

2 6 The length of stay decreased and more children were trea* in the community. In the late 1960s, resi-* 
dentid stays in Ontario had ranged h m  two to four years. Ministry of Community and Social Service's, 
ibid. ' ,* .- . 

I' A court was not strictly limited to the law as written, but was encouraged to "liberally construen the act 
and treat each juvenile "not as a criminal, but as a misdirected and misguided child, and one needing aid, 
encouragement, help and assistance." (s. 38). 



positively affect recidivism rates, psychological explanations that concentratd,blame on the inter- 

nal characteristics of delinquents did not force a reexamination of the juvenile court model ibelf, 
* ,  

The majority of young persons appearing before the juvenile court had no contact with the mental 

health system. But, some juveniles &re the subjects of mentauea l th  assessments, usually for 
\ia 

dispositional purposes. More'rarely, the pre-aaudicafion issues of fitness to stand trial and the 

insanity defense were decided with the assistance of such reports, 

Assessments 

As mentioned above, the use of psychiatric assessments by Canadian juvenlle courts began 
" nl 

in sbme jurisdictions asxxrly as the fwst world war. This practice, with little doubt, became more 

widespread as the necessary resources were made available, despite the fact that t+e JDA, was 

silent on the issue. Still, there was likely great variation in the freijuency &th which aa'sessinenta 

were performed, across Canada. In London, a city with a family couk clinic, 10% of young pereons 

appearing before the juvenile court *ere referred for assessment." In another study, involving sev- 

eral cities, the figure reported was 5%.19 It was less likely that assessments would be ordered in 

non-metropolitan areas. ' , 

Some variation in the frequency with which the courts requested assessments would Rave 

been attributable to the availablity of the requisite resour&ities such a s  Ottawa, Kingston, 

Toronton and London" had clinics associated with the family/juvenile courts. Many asaaas&ent 

facilities were centralized in an urban area but provided inpatient services to the entire province. 

This wodd include Juvenile Services to the Court near Vancouver, and Children's F.orensic ,* 

Services, in Winnipeg." Inpatient assessments were also performed in local hospitals, when there , 

was' no specialized adolescent facility, or by psychologists on- staff in hecure custody facilities. In 

many non-urbk areas, outpatient mental health assessments were performed by local phyaiciansl 

psychologists or by travelling teams of professionals. 
------------ 

. " P.G. JafTe, A.W. Leschied, L. Sas & G.W. Austin, "A Model for the P y i s i o n  of Clinical Assessments and 
Service Brokerage for Young Offenders: The London Family Court Clinic" (1985) 26 Can. Psychology 64. 
This represented apprmimately 200 juveniles per year. . . 
l9 N. Bala & R. Corrado, Juvenile Jutice in Ca&: A Cornparatioe Study (Ottawa: Solicitor General 
Canada, 1985). The data were collected in 1981, predominantly in urban areas: ~ancouve; and Kelowna, 
B.C., Edmonton and envjrons, Winnipeg, Toronto, Montreal and Halifax. 

/ - 
30 Ibid. 

" Chamberlain & Awad, supm, note 15. 

3 2 Jaffe et al., supra, note 28. 

33 The problem this creates for non-urban and northern children is obvious. See b%anitoba &+ation of 
Social workers, Brief Submitted to the Committee Studying the Juvenile Justice System, Decmnbur, 1978. 

" 



Clearly, evaluations of juveniles were conducted; yet, there was no justification for this prac- 

tice in the JDA. Some aUied legislation, most usually mental health statutes, permitted judicial 

order of assessments in criminal cases.$4 At  least one province had enacted legislatiod sMcally 

permitting juvenile courts to order mental health evaluations, the purpose of which was to deter- 

mine the emotional or physical circumstances of an alleged offender.35 While the ability of pro*- 
4 

cia1 legislatures to expand the powers of a judge was eventually held to be ultm vires, the practice 

of peforming assessments was not q u e ~ t i o n e d . ~ ~  Some direction may  also have been found in the 

Criminal Code, wherein the criteria for adjournments for mental health evaluations for adults are - 

defined."'~owever, just prior to the enactment of the YOA, a very narrow interpretation of the use 
d 

of these provisions by juvenile courts was made, restricting their use to instances where assess- 

ments could aid in the determination of gudt or inn~cence.~ '  I t  is, however, more likely that assess- 

ments played a greater role in the dispositional phase of juvenile court proceedings, some even 

arguing that such investigations were only properly conducted after a d j u d i ~ a t i o n . ~ ~  Generally, legal 

responsibility was accorded little importance but, in recent years, competency to stand trial and 
1 

diminished capacity due to insanity have both been debated in the juvenile courts of Canada. 

?-- Fitness to Stand Trial 

I t  is a basic tenet of criminal law that an  accused be able to participate meaningfully in his or 

D her defence. A person determined to be, "on account. of insanity, [inlcapable of conducting his 

defence" may be found unfit to stand trial,'O because any decisions made by such a person may not 

be in his best interests. In the non-adversarial arena of the traditional juvenile court, however, the A 

need for an accused to comprehend the proceedings was not accorded great importance." Due to 

----------------.- 
" E.g., Mental Health Act, R.S.O. 1980, c.  262, s. 15. 

'' Corrections Act, R.S.M. 1970, c.  C-230, s. 15. No previous m h c a l  evidence, indicatmg the possible pres- 
d ence of a mental disorder, was required for the court to make such an order. 

"R. v.  Wiedeman, [I9761 4 W.W.R. 160 (Man. C.A.). 
-, 

" RS.C. 1970, c. p34,  s. 738!5) and (6). 

" The Manitoba Court of Queen's Bench upheld a lower court ruling that the Crown could not request an 
assessment to aid in a transfer heming. R. v. K. (A.I.), [I9821 1 W.W.R. 666. If s. 738 were used as the 
legal justification for a court-ordered assessment, some prior evidence of mental illness, such as a written 
psychiatricreport, would have been required. There were also limitations on the length of any remand (s. 
738i6)). 

- f 
3 9 E.g., Department of Justice Grnrnittee on Juvenile Delinquency, Juvenile Delinquency in Canada 
(Ottawa: Queen's Printer, 1965) 151. 

4 

'' Criminal Code, s. 543(1). 

" T. Grim, M.O. Wdkr & B. Sales, Y-ompetency to Stmid Trial in Juvenile h r t n  (1987) 10 Int'l J. L. & 



age, a certain amount of incompetency was assumed and the members of the court were entrusted 

with the duty to act in the juvenile's &st interests. 

In recent years, as the juvenile courts came to more closely approximate the adult system, 

concern with fitness was hgightened, but more so in the U.S. than Canada." Statistics Ganada 

reports that in 1982, only six juveniles were declared unfit to stand trial.4' Even among a clinical 

sample, the issue was rarely raised.44 This lowtnumber w&s attributed to the diversion of possible 

c a n d i d a h f t ~ a ~  from the justice system, and the ability to sentence juveniles to treatment, 

bypassing any need to raise the issue of fitness.45 If the desired end was to achieve some manner of 
9 

treatment for those thought to need it, alternate avenues existed. 

Insanity Defence 

If a person was declared fit to stand trial, or if' there was no question a s  to fitness, he or she 

is still entitled to raise the defence of insanity. The insanity defence is concerned exclusively with 

the issue of the defendant's mental state at  the time of the alleged offence and whether this state 

justifies absolution of criminal responsibility. If the defence is successfully raised, the accused i s  a 

1 

acquitted, but if the offence charged was an  indicGble one, the acquittal does not mean that the 

defendant is free to leave the courtroom. Those found not guilty by reason of insanity are to be kept 

"in strict custody" until the pleasure of the Lieutenant-Governor is known." Almost invariably, an 

order for "safe custodyn is made." The Board of Review will consider the'case of an accused, who 

has been maintained in custody, a t  regular intervals, and will make recommendations to the 

Lieutenant-Governor, concerning the potential release of the person." 
- 

---------*-------- 

(cont'd) ~ s ~ c h a t r y  1. 

4 2  Ibid. 

4' Letter from Roy Jones to Alison Hatch (2 Octobr 1984), Ottawa, Ontario. 

44 Of 185 15 to 17 year olds assessed a t  Metropolitan Toronto Forensic Services between 1977 and 1986, 
only two were declared to be unfit to stand trial by treatment staff. M.S. Phillips & L.C. Thompson, 
"Psychiatric Assessments under the Young Offenders Actn (1986) 63 Dimensions in Health Services 20. 
The court outcome of these cases is not stated. 

" C. Spears & M.S. Phillips, The Lieutenant Governor's Warrant and the Young Offender, Working Paper 
#67, Metropolitan Toronto Forensic Services [unpublished], 1984. The need for different legal criteria, to 
dishgpish unfitness from the incompetency that normally accompanies youth, is also a factor that 
precludes some clincians from raising what is essentially a n  issue of concern only for the court. 

Criminal Code, s. 542(2). 

4 7  C M  C&, s. 545(1Ka). However, the Lieutenant-Governor may dirrcharge the w o n ,  if it is not con- 
trary to the public interest (6. 545(1)(b). 



I 
I 

In the juvenile court, the insanity defence was even more i&equentJy debated than was fib 

ness. In 1982, only one juvenile was declared not guilty by reason of insanity.49 One possible expla- 

nation was the availability of the presumption of doli incapax, when the burden of proof was trans- 

ferred to the Crown to rebut the presumption that the child was incapable of forming &a1 , 
intent because of youth.'O Of greater importance, however, was the inability of a juve to 

order detention after an acquittal by reason of insanity>" At least one judge had taken an 

that juveniles were not entitled to raise the defence of insanity." Another opinion was tha t  transfer 
.. 

a adult court was indicated in all such circumstances so that the juvenile could be subject to the ! 

adult provisions for 

Treatment 

Juvenile delinquents could be mandated by the court to participate in a treatment pro- 

gramme. In fact, prior to 1971, wards of the court were in a better position to receive inpatient 

services than were their private  counterpart^.^^ Although the JDA was silent on this issue, a 

number of mechanisms were used to induct juveniles into treatment resources. Any detlmtion could 

be for an indefinite period, the child's consent was not required, and cooperation was enforceable. 

------------*----- 

'' Letter, supm, note 43. 
i 

'O At least one court decision held that the defence of insanity was possibly encompassed within the 
broader presumption of doli incapax (R. o. B.C. (1977) 39 C.C.C. (2d) 469 (Ont. Prov. Ct.)). This was provi: 
ded for in s. 13 of the Criminal Code. Those persons who were seven years of age or more bu$ were still 
under the age of 14 could claim that, by reason of tender yetus, they were not able to appreciate that their 
behaviour was wrong and that they were not competent to understand the nature and consequences of their 
conduct. The onus was then put upon the Crown to prove the child was competent or had the capacity to 
distinguish right from wrong. Incapacity was presumed and had ta be refuted. If the paucity of written 
judgments is any indication, however, doli incapax was very infrequently considered. See J.L. McLeod, "Doli 
Incapax: The Forgotten Presumption in Juvenile Court Trials" (1980) 3 Can. J. Fam. L. 251. 

" This was the consequence of the restriction of use of Lieutenant-Governor's warrants to matters involv- 
ing indictable offences. As juveniles could be charged only with delinquencies, which were summary convic- 
tion offences, s. 642 of the Criminal Code did not apply and the juvenile court had no jurisdiction to order 
such custody. 

" See Re B .  and M .  (1975), 33 C.R.N.S. 362 (Ont. Prov. Ct.) and related comments in J. Wilson, Children . 
and the Law (Toronto: Buttarworths, 1978). 

- 
" See R.  o. P. (No. 2), I19791 4 W.W.R. 340 (Man. Q.B.) and related comments in L. Wilson, Juvenile , 

Courts in Canada (Tordn*. Carswell, 1982). 

" Initially, the system was user4bded on a perdiem baeis. That Bekg the ease, the ma;)ority of spaees 
were occupied by wards, of the Crown or a children's aid society. ARer 100% government funding was intro- 
duced, private referrals incmaeed. Ministry of ~ommunity and Social Services, supm, note 22. Preferential 
access to forensic meowes for delinquents was also observed in Manitoba. 'Manipba Association of Social 
Workars, supm, note 33 a t  7-8. \ 

r 



Treatment could be a condition of probation, making noncompliance a new offence.s1 Jyv 

could also received treatment af$er having their case adjourned sine die, again leaving provision for 

return to court and prosecution as a possible consequence of noncooperation. Commit& k the care . 
of a children's aid society or provincial child welfare agency, although not possible,in all provinces, 

was one posslble route. " 

Several examples of treatment programs for juvenile delinquents have been reported. Wide 

variation in the frequency with which inpatient treatment was ordered through the court was likely 
e 

the case. In one Ontario city, 27.8% of assessments resulted in recommendations for residential 

treatment," a figure far higher than would have been the case in areas with no children's or ado- 

lescent treatment centre. 5 9  - 

/' Mental Health Services and the YOA 

In sharp contrast to the JDA, the YOA ex licitly defines the procedures surrounding the uee 3' 
by young offenders of mental health services. A list of the mental health services now availadje for 

/ 

young offenders in British Columbia is probably representative of those most provinces: 
* 

a )  court-ordered assessments, both inpatient and outpatient; 

b) court-ordered outpatient treatment as  a condition of probation or bail; 
I 

c) courtordered inpatient treatment; 

d) outpatient asnessment, treatment or consultation for case management of probation or bail cams; 

el con@tation or assessment for the urposes of pre-court enquiry, to aid Crown counsel or 
probahon servlces m determining vhe&er diversion from court proceedings is appropriate; 

0 emergency assessment and treatment services b young persons in custody; 

g) outpatient treatment as a part of an alternative measures agreement; and, 

56  JDA, s. 20(l)(h). 

5 7 RR. Ross & P. Gendreau, "A Study of Institutional Treatment Programs* in R.R. Ross & P. Gendreau, . 

eds., Effective Correctional Treatment (Toronto: Butteiworths, 1980) 391; and, M. Leblanc, "Retrospective 
Look at a Decade of Evaluation: Boscoville" in R. Corrado, M. Leblanc & J. Trgpanier, eds., C u m n t  Imuer 
in Juvenlle Justice (Toronto: Butterworths, 1983) 267. 

5 1  Jaffe et al., supm, note 28. 

' 9  In B.C., for example, a boy was sent to "~1bert.a when the judge determined tha$ no suitable treatment 
facility existed in %is home province. The City of Vancouver and the Attorney General unrucces~fully 
appealed: Re J.V. (1981), 60 C.C.C. (26) 121 (B.C.S.C.). With the appearance of a possible trend, as  other 
judges followed suit, a 25-bed amwe treatment unit was evenkially opened. 



h) outpatient alcohol and &ug counselling and treatment. b0 

In B.C., as in many provinces, this represents an expansion of services over the pre-YOA 

More inpatient beds and ou tpa th t  treatment peraormel were provided after the proclamation $ 
the YOA, aided by costsharing agreement8 between the federal and proyincial governments (& 

Chapter 4), 

Medical and Psychological Reports 
\ I  

Under the YOA, a court may order a psychological or psychiatric examination for 

dispositional p~rposes , '~  or when mnsidering the transfer of the case to the adult courts.62 

Psychiatrists/phys~cians may also conduct examinations for the purpose of determing whether a 

young person is' f ib  to stand trial6' or if the young offender intends to raise the" defence of insanity. 

Generally, however, .the court m4y order a medical or psychological report be conducted for any 

reat~on if all parties agree to it" or: 

... where the court has reasonable grounds to believe that the young person may be suffering 
from a physical or mental illness or disorder, a psychological disorder, an emotional distur- 
bance, a learning disability or mental retardation and where the court believes a medical, 
psycholopi~al or psychiaw~ reportsm repsect of the young parson might be helpful in making 
any decision pursuant to t h e  Act. 

h a  is extremely wide latitude, in both the reasons for a reportb6 and the timi& of such a 
------------------ 
'O B. Clark & D. Eaves, "Health Services Young Offendeqs in British Columbian (1985) 1 B.C. 
Psychologist 30 a t  31. 

S. 13(l)(c). See R. v. D.S. (Ont. Prov. Ct. (Fam. Div.)), May 2, 1984, Y.O.S. 84-015 where the definition of 
"dispositionn was expanded to include bail hearings (i.e., the assessment of whether swung person would 
constitute a danger to himself or others if released). Judge Kent, in delivering the decision apparently felt "B 
that psychia~clpsychological evidence should be available to the court at any time. For a contradictory 
view, see the judgment of Bean, J. in R. v. JM. (1984), 12 W.C.B. 390, 2 Y.O.S. 3096 (Ont. Prov. Ct.), 
discueeed irrfm. See also commentary by W.H Swail, "Some Comments on Section 13 of the Y.O.A.: 
Forepsic Reports and Fipess to Stand Trial" (1986) 1 Y.O.S. 7547. 

" S. 13(l)(b) and (2). In these cases, the procedures defined in s. 543 of the Criminal Code apply. / 
J " S. 13(1)(3) [emphases added]. 

" B. Landau, "The Young menders Act: Important Features ' for Psychologistsn (1989) 15 Ont. 
Psychologist 6. Even the Ontario Psychological Association recommended that  "clinical assessment ordered 
by the court or the Crown only include severe mental disturbances such as would result in an  insanity plea 

- 

... or as  d&ed in [a provincial] Mental Health Act." Brief on the Young menders Act, Bill C-61, 
Pmmmted tu the Standing Committee on Justice and Legal Affairs, Semmber, 1981. Such a limitation on 
aseesaments had been advocated by Bean, J. of the Ontario Provincial Court in R. v: JM., supnr, note 61. 
He considered the ordering of an assessment an "extraordinary procedure," noting the serious infringement 
poeaible upon a young person's rights. He was, therefore, critical of any propensity to order assessments 
routinely, fbr almost any reason, and the wide latitude to do so afforded by the wording of the YOA. Section 



request. 67 x 

In its request for an assessment, the court should specify the reason(s) the examination is 

being sought. In contrast to the procedure defined for adults, the belief that Qm young person may 

be suffering from one of the designated conditions need not be supported by evidence of a qJa~ified 

person prior to the judicial order for an assessment. 69  The young person does not have to consent to , 

the examination and may refuse to participate. The possibility that incriminating statements may 

be made during an evaluation does not compromise a youth's constitutional right to remain 

silent. 70 

Assessmen'ts'may be conductkd on either an inpatient or outpatient basis. The young person 

may be held in custody for the purpose of the assessment for up to eight days or, with evidence 

from a qualified person that a longer period is necessary, for up to 30 days." In most cases, tho - 
young person and the parent(s) will be given a copy of any report emanting from an assess- 

-% 

ment,72 although the author may request that parts or all of the report be withheld if disclosure 
c 

"wohld be likely to be detrimental to the treatment or recovery of the young persou or would be 
------------------ ,<. > 

(cont'd) 13(l)(er especially was considered by the judge to be open to too broad a n  interpretation: 

I t  is obvious in my opinion that  in virtually every case coming before the court, a ps chiatrk Z examination "might be helpful." Partic;ularly, if one includes the next phrsse "in ma in$ any 
decision pursuant to this Act," i t  is almost lmpossible to think of a situation in which a judge 
is required @ make a decision under the Young Ofindent Act in which a psychiatric examina- 
tion and report may not be helpful. If only, for example, to prove or to establish that the 
young person is not suffering from any psychiatric or ps chological illness, emotional distyr- 
bance, e t  cetera and clearly, in my view then, the wor s "might be helpful'' cannot be con- 
strued a t  large. 

d 
He concluded hat  a "restrictive" interpretation must be given to a. 13(l)(e) and that the information 
gained from an assessment must have some bearing on the issue before the court. 

67 In the U.S., for example, there are many states where mental health evaluations are prohibited prior to 
the determination of guilt. As Grisso et al., supra, note 41  a t  4 explain, "the intent of this agproac'h is to 
ensure tha t  the adjudicative process is not tciinted by evidence that  is irrelevant for testing the formal 
charge." * 

. * 
Criminal Code, s. 738(5). 

6 9  However, the desirability of such a safeguard has been notkd in R. v .  J.M., supra, note 61; and by.8 
higher court in Re B.C. and the Queen (1986), 29 C.C.C.(3d.) 434 (Ont. H.C.). 

l o  An application by the Crown for a psychiatric assessment was unsuccessfully 'bpposed by. the de&nce ih " 

a recent case where two young persons were charged with murder in Mission, B.C. The argument advanced 
was that  participating in such a n  evaluation was inconeietent with the right to remain silent, a s  mental 
health professionals are compellable witnesses. "Psychiatric Probe Challhged by Lawyer" The Vancouver - 

b Sun (13 February 1988) A7; and, "Juveniles Face Tests" The Vancouver Sun (27 February IQ88) A3. 
- 

. - e  - 

S. 13(3). 
- .  

l2 S. 13($). This may well a R q t  the content of reports compared with those prepared when the J D ~  w'as in 
,effect. T. Melville, "An Issue of Confidentiality; Widened Disclosure in the Clinical Context" (1987) 46 1i.T. 
Fac. L. Rev. 179. 
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likely to result in bodily harm to, or be detrimental to the me$.& party."73 The 

author of that report may well be d be A.oss-exam- ' 

%* . 
ined. 7A . . " 

&J' 
Little information is a s  yet available about the use of .aisessments under the YOA. In many 

,areas, there have probably not been p e a t  changes in the procedures whereby mental health serv- 

lees 'are proAded. In a survey conducted by the Canrdian Council on %&al Development and the 
I 

Canadian Cour)cil on Children and Youth in March, 1985, f,he c o r n m e t y  organizations polled 

across the 6&ntry reported that, although there was inter-jurisdictional variation, h o s t  assess- 

rnents'were' being conducted within the 30 day period defined in the YOA." The Children's 
- 

Forensic Services, in Winnipeg, recerved 135 referrals from probation services during the first year 
d 

of operation ynder the YOA. Of this number84 were from urban areas and 5 1  (37%) were from 

rural iread. .At that time, further extension of services to rural Mmitoba was under review. l 6  One 

study, which focused in-the period i&nediately before and after proelamation; found that thi pro- 

portion of charges which were associated with a request for assessment decreased sigmfkantly, 

'L Fitness to Stand Trial ' 2 

In instances where young persons may not be capable of understanding the proceedings and 

+ instructing counsel, youth court judges may choose to address the issue of fitness to stand trial." 

The potential need for a fitness hearing may be raised by any party to the proceedings, prior to 

adjudication. Where youfig persons are concerned, howkver, it would appear desirable that the 

intention to raise the issue of fitness shouldXbe indicated to, or by, the court prior to the orderhg.of . . & 

an assessinent, the purposd of which is to test f i t ne~s . ' ~  When ,thp issue of fitness is raised, the - 

-9 
" R. Weiler & B. lkard, "A National Overview of the Implementation of the YOA: One Year Latern (1985) * 

8 Perception 2. - .  
'' Manitoba, Minism' CcPmmunity Services, Young ~ffende'rs Act: The First ~ e h r ,  1985 (winnipkg ' 

4' Manitoba Commumty Services, 1985) at  p. 24. 

' " A.W. Leschied & P.G. Jaffe, '%&plickons of the Young Offenders Act in , M & ~  the Juvenile hastice . 
System: Some Early Trendsn (n.d.) Unpublished Paper, London,Family Court Clinic: The generalizability of 
these figures is unwise, as the use &f assessments .has probably increased "m some4jurisdictions andv 
d d a s e d  in others. In addition, possible changes charg&g practices have not been taken 'into account 
even though "chargen is the unit of analysis. 

'* R r. JM., supra, note 61. This has kpzp the foek df some debate. See ~wail , )u~m, note 61. - 
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procedures outlined in s. 543 of the Criminal Code will, with suitable modifications for young 

offenders, be applied by the court.'0 
- .  

L;E 

The court will call upon a medical practitioner to prepare a report concerning fitness." The 

evidence presented to the court in this report must F d  in Light of the established legal cri- 

teria'for d e f d g  fi&ess.'hental illness does not, in and of itself, render an  accused person unfit to 

stand trial, but that person must be able to understand the proceedings and instruct counsel, The 

sole direction given to the courts is that an accused may only be found unfit to stand trial ''on 

account of insanity."'* Nevertheless, the judges have developed their own test of fitness, which has - 
been consistently applied in mod& Canadian cases. 

@ 
If the accused is declared to be fit, then the trial will resume." If the accused is found to be 

unfit, the court must order that  the young person be detained indefinitely, a t  the pleasure of the 
P 

Lieutenant-Governor." If and when an accused person "recovers" sufficiently for the purpose df 

standing trial, he or she may be returned to court and, provided that he or she is declared to be fit, 

the trial win The youth court will retain jurisdiction even if the accused has since - 
8 b 

become an adult. 

On tfie other hand, the Crown may be conknt to enter a stay of proceedings or to withdraw 

charges against the accused rather than to proceed to trial. I t  appears that most unfit accused will 
i ------------------ I 

'O For example, the Code provisions concerning the remand of an adult in custody for a psychiatric exami- 
nation, are superceded by s.  13(3) of the YOA. With the evidence of a person, usually n psychia- 
trist or psychologist, the maximum remand period allowed for young persons is 30 days, shorter than the 
maximum permitted for adults in the Criminal Code (60 days). The spirit of the Act would seem to dictate 
that  such custody would ideally occur in a facility specifically dedicated to young persons. 

8 1 S. 13(l)(b) and 13(2). Such an order may be made either with or without the consent of the young person. 
Ss. 13(l)(d) and (e).  

l2 Criminal Code, ss. 543(1) and 543(6). 

a 3  A leading formulation of this test is that of Martin, C.J.S. in the case of Woltucky: 

... the test of this issue is whether or not the accused is able to understand the proceedings; to 
try him if he is not able to understand the proceedin s and to instruct counsel would deprive 
him in all probability of his rights to make his full de f ence. 

(1952), 103 C.C.C. 43 (Sask. C.A.) a t  46-47. See generally, P.S. Lindsay, "Fitness .ta Stand rial in 
Canada: h ,Overview in Light of the Recommendations of t h e m w  Reform Commission of Can 4%' a" (1977) 
19 Crim. L Q. 303; A. Manson, "Fit to be Tried: Unravelling the Knots" (1982) 7 Queen's L. J 30h; and, 
S.N. VerdunJones, 'The Doe- of i'itness to Stand Trial in Canada: The Forked T o n q r  $of bbolal 
Controln (1981) 4 Int'l J. Law & Psychiatry 363. 

" Criminal Code, s. 543(5). , 
, - 

" Criminal Code, s. 543(6). 

I6 Criminal Code, s. 543(8). b 



be rendered kt within a relatively bri$'period once twatment is admin i~ teked .~~  It should be noted 
\ 

that, in all provinces, a Review Board will regularly consider the cases of unfit perm TBTe 
, 

subject to a r e g i r n y f  lengthy ditentbn. The Board is requirecj to report to the Lieutenant 

Governor as  to its opinion, "that person has recovered sufEciently to stand trial."88 The 

Board's report any recommendations that it considers in the interests of the recov- 

ery of the person to wh& such review relates provided that they are not "contrary to the public 

interest."I9 When the a c b d  remains unfit, the LieutenantGovernor has the power to keep h i d  . 
b 

her in custody or, alternatively, the LieutenantrGovernor may, "if in his opinion it would be in the 

best interests of the accused and not contrary to the best interests of the public," make an order 

"for the discharge of the accused either absolutely or subject to such conditions as he pre- 

scribes. "90 

Insanity Defence 

The defence of insanity is not specifically addressed in the YOA, a s  the Criminal Code provi- 

sions governing iwanity now apply to young persons.91 In addition, all related case precedents used 

for assessing the sanity of adults may equally be used for young persons.93 The only mdMications 

------------*----- 

17 For example, a British Columbia study indicates that, in recent years, the average period of hospitaliza- 
tion served by unfit defendants, committed for treatment a t  the British Cblumbia Forensic Psychiatric ' Institute, has been six months. R. Roesch, D. Eaves, R. Sollner, M. Normandin & W. Glackman, 
"Evaluating Fitness to Stand Trial: A Comparative Analysis of Fit and Unfit Defehdantsn (1981) 4 Ft ' l  J. 
Law & Psychiatry 145. For the problems facing developmentally disabled defendants, who are found unfit 
to stand trial and may not respond to "treatment," see H.S. Savage, "The Relevbce of the Fitness to Stand 
Trial Provisions to Persons with Mental Handicapsn (1981) 59 Can. Bar Rev. 319. 

" Criminal Code, s. 547(5)(c). * , 

l 9  Criminal Code, s. 647(5)(f). 

Criminal Code, s. 545(1). In June, 1986, the federdl government announced its intention to amend the 
Criminal Code in order to bring the provisions relating to the mentally disordered offender into line with the 
perceived requirements+of the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 
1982, being Schedule B of.the Canada Act 1982 (UX.), 1982, c. 11 [hereinafter Chr t e r ] .  The proposhls 
include proviaion for the Boards of Review to be granted the power to release those acquitted bfr reason of 
insanity or found unfit to stand trial. This querltion would effectively' abolish the Lieutenant-Governor's 
Warrant. In addition, i t  was proposed that there be a "cap" or "outer limitn set upon the period during 
which such individuals may be detained. It remains to be seen whether these proposals will be introduced 
to Parliament in the form of a Bill. 

," In that statute, the following definition of insanity is provided: 

For the purposes of this section 9 is insane when he is in a state of natural imbecility 
or has Qsease of thCt mind to an extent that renders him incapable of appreciating the nature 

I and quality of an act or omission or of knowing that an act or omission is wrong. Criminal 
Code, s. 16(2). 

" See, generally, D.R. Klinck, "'Specific Delusions' in the Insanity Debnce" (1983) 25 Crim. L. Q. 458; 
8 1 

2 
3 2 
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made to the application of these provisions to young persons is that the period of pre-trial deten- 

tion, to allow for a psychiatric assessment,93 is Limited to a period not to ex& eight days or, upon 

the evidence of a "qualified person," a period not to exceed 30 days,:' Under the YOA, a t  least one 

young person has been foun8not guilty by reason of insanity. 9s 

- .  

In coficlusion, in the absence of legislative guidance in the JDA, a significaat role was defined 
Y 

for the mental hedth  professions in the juvenile court system. The expansion into this domain 

paralleled t h e  growth of the mental health professions generally, in all Western countries. Claims 

to scientific knowldge about behaviour, including criminality, gave tremendous power and pres- 
. 

tige. The YOA appears to eiplicitly recognize many of the mental health functions performed 

under the JDA. The alliance between the court and the mental health professions would have been 

expected to continue, even flourish. Indeed, this has probably been the case for most mental health 

services. Current practice in assessments probably represents a continuation, modification or 

extension of services previously available under the JDA. For fitness to stand trial and insanity, 

use in*e adult courts has provided models for implementation and few prob,lems are being encoun- 

tered in the translation to youth courts. Although the treatment orders provisions are novel, adlet- 

work of services for mental health care and treatment for young offenders has existed in many 

areas of the country. 

In the process that led up to the YOA, many professionals had a vested interest in maintain- 

+ -  \ 
a 

ing the important role for mental health in the new legislation. As we shall see, other groups were 

critical of the effectiveness of mental health interventions. The views of interest groups on juvenile 

court philosophy generally, and treatment orders specifically, is examined next. ' ,- 
/ 

---------.------- 
(cont'd) A.W. Mewett, 'Section 16 and 'Wrong'" (1976) 18 Crim. L. Q. 413; A. Stalker. 'The Law 'heform 
Commission of Canada and Insanityn (1983) 25 Crim. L. Q. 223; S.N. VerdunJones, "The Evolution of the 
Defences of Insanity and Automatism in Canada from 1843-1979: A Saga of Judicial Reluctance to Sever 
the Umbilical Cord to the Mother Country?" (1979) 14 U.B.C. L. Rev. 1; and, S.N. VerdunJones, "Thw 
Insanity Defence Since Schwartz v. the Queen: First Steps Along the Road Toward Rationalization-of 
Canadian Policy?" (1979) 6 C.R. (3rd) 300. 

93 Although not legislatively dictated, it appears that,  as a matter of practice, the court recognizes only 
psychiatric expert evidence in relation to this issue. An exception to this may arise when a judgment needs 
to be made fegarding the mental age of a developmentally handicapped individual claiming ineanity 
because of "natural imbecility." In such cases, a psychologist may be asked to testify. See R. v.  Cooper' 
(1978), 40 C.C.C. (24 145 (Ont. C.A.) for a discussion of the term "natural imbecility." 

1 
94 YOA, s. 13(3). L 

9 s  R .  v. MLS. (1985), 2 Y.O.S. 4008 (Ont. Prov. Ct.). The boy was diagnosed ae a latent schizophrenic after 
being accused of the premeditated mtuder of two young girls. 



C H A P T E R ~  

INTEREST GROUPS AND TREATMENT ORDERS: WELFARE AND JUSTICE CRITIQUE 
t 

- 

The JDA had been passed, in 1908, after approximately ten minutes debate in the House of 

Commons. In contrast, federal government involvement in the process that  led to the enactment of 

the YOA spanned two decades. During this period, input was sought for all interested parties. . 

While the provincial governments had their own agenda,' most others were engaged in a vigourous 

debate burrounding the most desirable philosophical orientation for the new legislation. In the 

many briefs submitted, two dominant philosophies were apparent. Some felt that the JDA needed 
4 

to 'be uda ted ,  but its underlying assumptions should be retained. Following the lead of. U.S. 

reforms, however, a growing body of juvenile justice professionals articulated the belief that well- 

v meaning attempts to rehabilitate delinquents had not proved successful enough to justify the denial 

, of due process. Reforms which would extend to juveniles the rights enjoyed by adult defendants 

were sought iqstead. These two views reflect the welfare and justice models of juvenile court 

functioning (See Table 3. I).'' P 

/ 

Many professional groups wught to influence the reform process by providing responses to or 

critiques of +e various proposals. In these documents, the o p e r a t i o n ~ p r i n c i p ~ e 6 ~ - ~ ~ m o d e 1 ~ ~ e  
-- . r e v e a b ~ s  mentioned in Chapter 1, treatment orders were not specifically debated before the 

/ passage of the YOA. Because the eract,origins of the treatment order provisions are unclear: i t  

would 7 purely supposition to suggest that a compromise was the intention, but it would appear 
1 

---------.---*-- 

' J. Leon, !The Development of Canadian Juvenile Justice: A Background for Reform" (1977) 15 Osgoode 
Hail L.J. 71. The'original impetus for the JDA came from private charitable p u p s  that had been pushing 
for reforms for several decades in Ontario. I 

' For an excellent discussion, see J. Osborne, "Juvenile Justice Policy in Canada: The Transfer of the 
*Imtiativen (1979) 2 Can. J. F a . .  L. 7. Constitutional diyision of powers, cost-sharing and the upper age 
lmit of youth court jurisdiction were chief among the concerns of the provinces. See Chapter 4. 

' These two terms are widely used in the literature. E.g., RR. Corrado, "Juvenile Justice: From Creation 
and Optimism to Disillusionment and Reform" in RR. Corrado, M. LeBlanc & J. Tdpanier, eds., Current , 

4 Isauea in JuueniIe Jwtice (Toronto: Buttenvorths, 1983) 1; S.A. Reid & M. ReitsmaStreet, "Assumptions 
and Implications of New Canadian Legislation for Young Menders" (1984) 7 Can. Crim. Forum 1; and, 
T.C. Caputo, T h e  Young Offenders Act: .Children's Rights, Children's Wrongs" (1987) 13 Can. Public 
Policy 126. Other authors have adopted different phraseology. For example, K. Catton, "Models of 
Procedure and the Juvenile Courts" (1976) 18 Crim. L.Q. 181 uses the terms 'family" and "due process," 
bornwed hrn 'H.  ~kcber ,  T'wo Mdek of the Criminal Proceas" (1964) 113 U. Pa. L.-Rev. 1; and, J: 
GriRths, 'Ideology in Criminal ~ r o c e d k  or a Third 'Model of the Criminal Process*" (1970) 79 Yale L.J. 
359. The t€rms "-" and " ~ a i "  are d by F.L. Faust & PJ. Brantingham, "Models of 
Juvenile Justice: Introdtction and Overview" in F.L. Faust & P.J. Brantingham, eds., Jwenile Justice 
Philotophy: R&, C w  and Cornmen& 2nd. Ed. (St. Paul: , 1979) 1. Reid and 
R6irsmPStnet also discuss a third model, crime control, which will n here because of the lesser 
relevance to t)te/hue of t reahent  orden and the overlap with the 0th 

- 
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Table 3.1 

Dimensions of Welfare and Justice Ideologjes 
a 

----------------------------------------------------------a-----------------------------*--------------------------------------*--*.*---. 

Dimension Welfare Justice P 

Youth and ~ocietal  Well 
Being i 

Primary Goal Needs and Interests of 
Youth 

Ideology Equal Justice; Due 
Process; Procedural 
Fairness 

L 
percep&ons of the 
Problem 

Youth Viewed a s  
Handicapped, Ill, or 
Disadvantaged, and 
Victim of Environment 
and Psychological Forces 

Focus on Behavioural 
Allegations and 
Definition of Criminal 
Behaviour 

. Courts' Role in 
Processing 

Treatment; Provide 
Resources to Protect 
Against and Overcome 
Adverse Circumstances; 
Informal 

Determine Guilt or 
Innocence; Process 

. Fairly and Quickly; 
Formal/Informal 

Organizational 
Outcome 

High Rates of Detention 
and all Types of Post 
Adjudication Programs 

Low Rates of Detention; 
Dispositional Equality ; 
&ast Intrusive Means 
of . ~ntervention 

High Correlation Between 
Offence and Sanction 

Little or 'None 

Source: R. Sarri, "The Use of Detention and Alternatives in the United States Since the Gault Decision" in 
R. Corrado, M. LeBlanc & J. Trbpanier, eds., Current Issues in Juvenile Justice (Toronto: Butterworths, 
1983) 315 at 320. 

Sarri uses the term "rehabilitationn to describe what is being called here the "welfare" model. The latter 
term b s  been substituted for consistency with the k t .  , 



1 
that aspects of both models have been satisfied. The explicit possibility that treatment can be 

ordered - .  as a consequence of criminal behaviow acknowledges the place of rehabilitation as a goal 

of &e youth court. However, the due Rrocess protections afforded all young offenders a re  extended . 
d 

to those thought to be candidates for treatment. In light of recent experience, it appears that  nei- 

ther group is entirely content with the provisions a s  written. Their views on the subject provide 

insight into the patterns of use of treatment orders. 
I 

The Welfare Model 
. . 

/ 
Supporters of tb welfare model generally believe that society is best served by a juvenile 

-4 

court that'is concerned with rehabilitating rather taan punishing juvenile offenders. They envision 

a non-confrontatibnal, system where the best interests of the child are paramount to pracedural 

forknality, or retribution. Groups such as the Canadian Association of Social Workers and the 

Canadian Mental Health Association were among the most influential of those that advanced the 

welfare view. 

Identification of the causes of delinquency is seen as crucial. Youthful crime may be 

\ transitory behaviour which will cease with time. Or, it can be the manifestation of a serious emo- 

- ti&d disorder which will worsen in the absence of intervention: 

Some anti-social beha'viour must ... be seen a s  a normal part of growing up .... On the other 
hand, some delinquent behaviour is symptomatic of social or psychological maladjustment 
deserving of serious attention and sympathetic, competent help.' 

While desirable that the Jatter situation be distinguished from the former, error in'the form of false 

positives is preferred. Using a medical conception of delinquency, it is felt that to respond to the 

symptom without treating the underlying causes will leave the problem unresolired, likely to 

worsen: 

As long a s  the juvenile justice system continues to get caught up in treating only the 
symptomology and does not get at  real causes of behaviour (which has its roots in poverty, in 

P" or housing, unemployment, decaying communities, fragmented service structures, etc.), no 
asting change can be e f f e ~ t e d . ~  a 

ba " e 

The likelihood of success, of preventing recidivism, is thought -to be high, after prsf&sional . 
' * 

ihtervention. Permanent patterns of'behaviour generally have not taken hold in young persons, so /" 
they are r~garded  a s  redeemable. Being so impressionable, however, exposure to negative influen- 

ces, too early or too often, can be harmful. In fact, the creation of the juvenile court was itself an 

* Canadian Association of Social Workers, "Brief Presented to the Standing Committee on Justice and . & 
Legal Mairs Respecting Bill C-192, The Young Offenders Actn 1971 at 2. 

Manitoba Association of Social Workers, Brief Submitted ta the Committee Studying the Juvenile Justice 
System, December, 1978. 

-1 



attempt to shield children from the negative impact of the criminal jbstice system and contact with '' a 
- 

hardend adtdt offenders. More recently, concern with the stigmatizing effect of the juvenile court 

also found expression in support for extra-judicial hahdling of cases, so-called "diversion." 

According to the welfare model, most young persons should not be held totally accountable 

for their actions: "Young persons defiitely do not have the inner quality -and life experience to be . 

fully aware of the consequences of their ~hoices ."~ It has long been held that, in order to be culpable 

-- for a crime, the offender must be able to appreciate the nature and consequences of hidher action. 
\ 

Any condition which lessens this capacity, such as  extreme youth7 or insanity,' is seen to mitigub 

against criminal responsibility and, therefore, puniihment. The welfare model extends this idea to 

all young persons, not just the very young. 

The juvenile court is thought to be most shccessful when dealing with a young person whose 
' 

criminal behaviour has not become an  entrenched pattern. Early intervention, even pmvention, is 

the ideal. t h e  factors that indicate a predisposition to criminality are thought to be empirically 

determinable. Potential variables have included poor school attendance, early sexual experiences, 

and being beyond the care and control of parepts. Juvenile court jurisdiction was wider than that of 

the criminal courts in that such behaviours, so-called statusffences,  were included. A broad defini- 

tion of delinquency facilitated the possible induction of almost any young person into the juvenile 

justice system. I t  is anathema that any child thought to be need of assistance would be denied help 

because they had not, or not yet, committed a crime. 

The intake process is important in a welfare-based court. An at-risk population, those coming 
4 

to police attention, is scrutinized, usually by probation officers. This has frequently been equated 

with d iagnos i~ , '~  again a medical metaphor. A social history report prepared prior to the court 
------------------ 

L. Duraj, Brief Presented to the Standing Committee on Justice and Legal Affairs (19 August 1981) at 5 .  
! 'x > ' Criminal Code, s. 12. 

- 3 

- : Criminal Code, s. 16. 

9 * In fact, some felt that juveniles should not be able to use the insanity defence: 
- 

The very existence of special legislation and special procedures for children recognizes that 
the concept of responsib~lity and criminal intent applies to them in a different way. To apply 
a finding of insanity Whildren brings in the concept of responsibility and criminal intent 
through the back door. 

. Canadian Criminology and Corrections Association, " ~ i i e f  on Young Offenders Act" (1971) 13 Can. 3. 
Crim. & Corr. 307 at 313. . 
10 E.g., Canadian Criminology and Corrections Association, ibid.; and, Canadian Criminology and 
Corrections Association, Young Persons in Conflict with the Law: A ~ e $ r t  on the Solicitor General$ 
Committee on Proposals for New Legislation to Replace the Juvenile Delinquents Act (Ottawa: C.C.C.A., 
1976). 



appearance will focus on such variables as f h y  relationships and school &rformance.ll The 

intent is to distinguish normal youthful peccadilloes from those behaviours which indicate deeper 

disturbances. A course of 'action tailored to the individual circumstances of the young person is 

devised. 

. The role of juvenile court personnel is seen as one of gdvocacy, each person working to deter- 

mine and irnplehent the best course of action for each young person. The adversarial system, 

therefore, is not encouraged, for focus would be inappropriately diverted from the child's best inter- 

. . ests to a consideration of legal guilt: 
0 

It is generally known that lawyers have little training in regards to the developmental and 
therapeutic needs of children and adolescents. While we recognize that there must be an advo- 
cacy syetem which ensures that the rights of children are protected and that planning is done 

, - in the "best interests of the child," we do not support the legal manoeuvers which end up 
denying children essential treatment and rehabilitati~n.'~ 

elea bargaining, discouragement of confezssion and other measures designed ta secure the most len- 
+'. -* 

ient outcome are disadvantages that outweigh any benefits due process rights bring: 

The safeguarding of the civil liberties and social rights of a child or a young person and the 
provision of a code of appropriate procedures and consequences w h l ~ h  relate to specific . 
unakceptable behaviour may be important and helpful to the court but, the in case of children 
and youn persons, they are of less importance than the provision of legal machinery for 
m e e h g  t i eir particular needs. 

Generally, the welfare court considers who a person is rather than what he - or she has done. 

,When emphasis is shifted from the offence to the offender, the determination of g d t  or innocence 

is -secondary to the selection of an appropriate disposition. For example, the Manitoba Association 

of Social Workers was concerned with the tendency of some judges to place too much emphasis 

upon the charge when determining a disposition: 
&a 

1 
There must be increas' effort to deal holisticblly with each child: a juvenile brou ht into 
custody on a Breach of "& iquor may be released even though there is dormation f! om the 
court worker that this s a k e  juvenile has threatened his parent, has run away from home, has 
not attended school regularly, and has been "on the run." Such disregard results in the possi- 
bility of seriously'denymg both intervention and treatment." 

In one case, a trivial offence committed by a troubled girl may dictate a lengthy period of 

in~titutionaliiz+ion.~' In another, a serious crime may result in a lenient outcome because the 

.*-..-*---------- 

" While this may occur b criminal courts, the role of probation was created expressly for the welfare- 
based juvenile court. E.g., Leon, supm, note 1; and, N. Boyd, "An Examination of Probationn (1978) 20 
Crim. L.Q. 355. 

Idanitaha Asscrciatioa of  Social Workers, supra, note 5 a t  6. 

" Canadian Mental Health Association, Memorandum to Members of Parliament (7 December 1970). 

14 Supm, note 5 a t  4. 

'' A.W. LRachied, "Implications d the Cansent to ~ G t r n e n t  Section of the Young Offenders Act: A Case .- 
Study" (1966) 27 Ca. Psychologist 312. - 



- 
I offender has a stable family and good school rtkord. Sentencing tariffs would, therefore, play little 

role in a welfare court. Detention is not intended to be punitive, but helpful: ' 

... a(hi~h proportion of the young psople in trouble with the law are in need of traatment, .gd 
when e have served Art-term determinate sentences, treatment ... will need to be avaik- 
ble. ... ~iolescents  in the process of maturation are rabellious and in need of conlrol~~. A high 
pro rtion of the adolescents, who are in serious conflict with theblaw, are asking to be con- s" tro ed and, w)de rebelling more violently against the control, are often, at the same time, tar- 
rified of the knowled that  the adults in their lives are fdling t~ control them. ... they ohen 
need to be removed grn the community for a t  least a short period of time, so that mome con- 
trols can be imposed before they can be helped to accept the kind of therapeutic relationship 
which might lead to their rehabilitation. l6  

There is also a distinct dissatisfaction with statutory restrictions and mandatory proce- 

dures. l7 Limitations on non-judicial decision-making are seen as placing formality ahead of the best: 

interests of the child. As an example, the ~ a n a d i a n  Association of Social Workers was extremely 

critical of pro$osed attempts to place limits on the length of dispositional adjournments or the dura- 

tion of probation orders and commitals to training school, terming them "arbitrary" and "rigid." 

Indeterminate dispositions h e  preferred, with extensions permitted when treatment considerations 

so demand. l' Requiring cer- issues to be discussed in probation orders was also seen a s  an inter- 

ference with rehabilitation.19 Even the moves to codify diversion was opposed by some because "it 
h 

would result in limitation rather than expansion of existing pra~tice." '~ 

Instead, yide discretion, informality, and flexibility are  encouraged. Vesting power in the 

hands of those trained in treatment and rehabilitation, such as probation officers and social 

workers, is seen as important. In contrast, too much judicial discretion is thought dangerous. This 

may be due to :he perception tha t  judges are not trained in the social sciences and, therefore, are 

l6 Children's Aid Society of Metropolitan Toronto, Comments on the Young Offenders Act [Submitted to the 
Standmg Committee' on Justice and Legal Affairs] June, 1981. 

l7 For example, the Canadian Association of Social Workers, in 197 1, stated: "While recognizing the pur- 
pose and need for extensive procedural provisions, it is felt that consistent emphasis in this area carries 
with it implicit and substantial encouragement for the excessively formal and inflexible conduct of the 
Courts and related procedures." Supm, note 4 a t  13. 

la Canadian Association of Social Workers, wpm,  note 4 a t  9, states that: UIt is often the case that a two 
year period of probation is not ~ ~ c i e n t  time to accompiish treatment objectives set up between client and 
probation officer, and an extension may be in the young person's best interest and in fact is frequently seen 
as such by the young'person.n .) 

l9 Ibid. a t  10: "These place too much emphasis on formal conditions on surveillance, and on unacceptable 
bhaviour, such that the constructive, helping aspect of probation is over-shadowed." 

J.A. M a c l h d d ,  "Critique of BiLl G192, the Young Offenders Act" (1971) 13 Can. J. Crim. & Corr. 166 
a t  170. 

2 1 As it was once put, "[tlhe sentencing powers left to the judge are frighten mg...." Canadian Aepociation of 
S w A  Workers, supra, note 4 at 9. - 



not qualified to mike decisions, such as sentencing, from a treatment perspe~tive.~' Non-judicial 

handling of offenders is seen as preferrable in many cases, so key decisions are made by probation 

staff. 

The welfare model was reflected in the JDA in severai ways. A broad defdtion of delin- 

quency facilitqted the induction of almost any young person into the juvenile justice system: 

"juvenile delinquentn means any shild who violates any provision of the Criminal Code or of 
any federal or rovinclal. statute, or of  .any by-law or ordinance of any municipality, or who is P gullty of sexua immorahty or any slrmlar form of vice, or who is liable by reason of any other 
act to be committed to an industrial school or juvenile reformatory under any federal or pro- 
vincial statute. 

Some of these behaviours were not criminal, such as truancy, incorrigibility and sexual immorality. 

They were seen as indicators of future offending, which may be preventable if identified a t  this 

early stage. Concern for the stigmatizing effect of court processing was manifested in separate 

trials and detmtion, private hearings, and limitations on media coverage. With children viewed as 

impressionable, contact with adult offenders and publicity were both discouraged. The proceedings 

could be informal and judges were given wide discretion. Procedural matters, such as admissibility 

of evidence and burdens of proof, were relaxed, if in the best interests of the child. Disposition of 

indeterminate duration were possible and the juvenile could be subject to court control until 

attaining 21 years of age. Probation officers played an integral role, by investigating social back- 

grounds and providing supervision of oflenders. Moreover, the overall philosophy was paternal and 

benevolent. Courts were directed to "liberally construe" the act 80 that: 

... the care and custody and discipline of @ juvenile delinquent shall approximate as nearly as 
may be that  which should be given by his parents, and tha t  as far  as practicable eve juve- 
nile delinquent shall be treated, not as a criminal, but a s  a misdirected and misguidzchild, 
and one needing aid, encouragement, help and 

The welfare model described here is an ideal that may not exist in practice. But it does repre- 

sent the type of court envisioned by the drafters of the JDA." During the debates that preceded its 

replacement, supporters of the welfare model of juvenile court functioning favoured rehiping much 

' I  For example: 

Judges, as well as u d y  do not excel in knowledge of the world of children or young 
persons, which co adily offered by the child weIfare workers, psychologists or 
psychiatrists, policemen [sic] worlung with this area, or even a teacher or a representative of 
the local community. 

Durqj, supm, note 6 at 7. Also shearing this view were the Manitoba Association of Social Workers, supm, 
note 6; and, Canadian Aeaociabon of Social Workers, Brief in Response to the Proposed' Legislation 
Rsgarding "Young Persons in Cunfkt with the Law" (31 March 1976). 

" See the writings of the drafter; for example, W.L. Scott, The Juvenile Court in h w  and the Juvenile Court 
in Action iottawa: Canadian Council on Child Welfare, 1930). 



\ of the status quo.2s In making submissions to the gcivenvient of Canada concerning reform of the 
\ 

JDA, these views were expressed frequently, especially in the 1960s. But the number of thoee 

seelrihg a strict adherence to the welfare ideal declined as the yeara passed. For example, the elimi- . 
E 

nation of status offences was advocated by most The role of legal professionals was 

also acknowledged as desirable h some cases. Attacks upon the rehabilitative capabilities of the . 

justice system2' were a body biow for the welfare model, but supporters responded by claiming that 

insufficient resources has been expended to give treatment a fair chance. Nevertheless, as time 

passed, focus shifted to the justice model. 

The Justice Model 

The, welfare model was clearly dominant' for the first half of this century, but the justice 

m-ode1 gaikxl prominence in Canada duA;lkLke 1970s, with the courts granting juveniles greater 
"\ 

due proeeas rights," and it eventually formed mu* of the underpinning of the YOA. While the par- 

allel is not direct, many of the elements Packer" asdribes are similar to the type of youth court 

envisioned by such groups as the Canadian Bar ~shgia t ion  and civil Liberties groups.'O There is 

---------------- 
25 Ln fact, a s  late as 1981, the retention of the entire act ng suggested, for example, by an 
Associate Professor a t  the Carleton School of Social Work, L. ~ u r ~ $ S u p m ,  note 6;  and, D.M. Aird, "It is 
yever Too Late, Please Stop! Think! Reconsider! Brief Presented to the Standing Committee on Justice and . 
b g a l  Affairs on Behalf of Viking Houses, Toronto (n.d.). In the previous years, this opinion was not uncom- 

, menlp zaised, such a s  in a high profile work by the Canadian Criminology and Corrections Associtttion, 
&om 1976, supm, note 10. 

16 An exception was Aird, supm, note 25. However, this view was predicated upon the aseumption that 
alternate resources would be made availale to deal with the juveniles who, while commiting no crime, were 
felt to be in need of assistance. Specifically, child welfare services were s&n to need expansion to deal with 
status offenders. 

\ 

17 E.g., D. Liptan, R. Martinson & J. Wilks, Effectiueness of Correctional Treatment: A ~ u r u e ~  of Evaluation 
Studies (New York: Praeger, 1975). The medical model of deviant behaviour came underimucli criticism in 
the 1970s. See A.K. Bbttamley, Criminology in Focrrs: P a t  Trendn and Future Prospects (Oxford: Martin 
Robertson & Co., 1979). 

2 1 
4 K. Catton & J.S. W n ,  " b g a l  Repreeentation and the Proposed Young Pereons in Conpict with the Law . 

Actn (1977) 15 Osgoode Hall L J .  107. . 
2 9 Supm, note 3. 

3 8  Canadian Bar Association, Submission7to the Solicitor General of Canada Concerning BiU G192, the 
Young Of5enders Act (10 h h  1971); Barreau du Quebec, .Mbmoire au  gouvernement ~ b r a f  sur le pro- 
ject de foi coneernant les je- d6lipquante e t  abrogeant l'ancienne loi sur Les jeunee &linqirants, April, 
1972; Canadian Bar A s k t i o n ,  Comments on the Ministry of the Solicitor General'e Report on Young 
Persons in Conflict with the -Law (10 January 1977); The Canadian Bar Amxiation, Submission Regarding 
Bill G61 Made to the Btanding Cornmi#ee'on Justice and Legal Atfairs (4 February 1982); and, B.C. Civil \ 

M s  Association, Submission on the Young enders Bill Made to the Standing  on Juotice 

J 
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little concern for explaining the underlying motivations for delinquency or crime, except to distin- 

guish intentional acte from accidents and other non-culpable ones. The role of the court is to 

respond to law breaking behaviour, tialancihg society's need for protection with individual rights 

designed to avoid conviction of the innocent. Each defendant is provided with a representative to 

balance the power of the state and challenge errors. An impartial judgewnt of the facts is the goal, 

achieved with standard procedures, and high burdens of proof and evidence. Discretion, while 

unavoidable, is tempered somewhat by reliance upon case precedence and some decision-making 

guidelines. Punishment is to be proportionate to the severity of the offence and disparityamong 

cases is regarded as undesirable. Finally, the system is to be self-monitoring and self-correcting in 

that appeals and remedies are available to rectify errors and abuses. 
I -. 

While this is again an ideal, probably rare in practice, the justice inodel reflects a justice 

systam which is valued in democratic societies. Yet, due were denied young per- a 

sons with the enactment of the JDA, being summarily dismissed as not being in the best interests 

of the child." In the U.S., however, where such rights were guaranteed by the Constitution, the 

issue was the sdject of much debate prior to the creation of the first juvenile court in 1899. 

Several challenges of the state's ability to indefdtely institutionalize, children many of whom had 

committed no crime, were unsuccessful." The English doctrine of parens patrim was used to 

the right of the state to deny due process when acting in a child's interests." This idea remained 

largely unchallenged until the 1960s. California and New York redrafted their juvenile court 

--------.--------- 
(cont'd) and Legal Affairs, July, 1981. 

\ 

" Leon, supra, note 1. 

" E.g., Ex jmrte Crouae, 4 W h W n  (Pa.) 9 (1838); Petition of dlerander Ferrier, 103 Illinoi's 367 (1882); 
and, Commonwealth v. Fisher, 213 Pennsylvania 48 (1905). Most of'these children were placed in Houses of 
Refuge for being incorrigibie or neglected. 

BBt 
" This is a term from medieval Chancery courts that evolved to mean the duty, or power, of the monarchy 
to overeee the well-being of children, lha t i cs  and idiots. D.R Rendleman, "Parens Patriae: From Chancery 
to the JuvenileCaurtn ii F.L.,Faust Bt P.J. Brantingham, eds., Juvenile Justice Phijosophy: Readingk, Cases 
and Comments 2nd. Ed: (St. Paul: West mblishing Company, 1979) 58. It has been argued that this doc- 
trine.H'as misapplied in order to justify the unconstitutional activities of Houses of Refuge. See, e.g., K. 
Wang, "The Continuing Turbulence Surrounding the Parens Patriae Concept inAmerican Juvenile Courts" 
(1972) 18 McOill L.J. 219, 4?8. This was the conclusion of eeveral contemporary courts; e.g., Ex p r t e  
 knell, 61 Pacific R e p o v  (Ca.) 692 (1897); and, Mill v.  Brown, 08 Pacific Reporter (Utah) 609 (1907). 
Perhaps the most eloquent judicial statement against the wisdom of using parem patriae to deny children 
due p m s s  can be found in the judgment of O'Connell v. Turner, 66 Illinois 280 (1870). Daniel O'Connell 
had h n  comrhit 4 to aq indefinite term a t  the Chicago Reform School for the charge of "misfortune." 
When t&e detention wae~declared unconstitutiobl, the precedent led ukimately to the closure of the School. 
The State of Illinois was ledt without legislative justification h r  its exercise of parens got* until 1899, 
when I"t created the first juve'nile court in the United StatBs. Its Juvenile Court Act Was th'e model used for 
the drafting $ha JDA. >However, panns  pat&?, bein;! a civil doctrine, has never been used* in Canadiari 
juvpnile courta. For a &acussion of parens pa& in Carwlian courts, sebe.Eue v.  E., [I9861 2 S.C.B. 388. 



legislation in response to criticisms 6f the welfare court, but real changes in practice were not to 

occur until hie U.S. Supreme Court reviewed the issue." In 1966, Justice Fortas made this oft 
' 

quoted observation: 

... there may be grounds for concern that the cMld receives the worst of both worlds: that he 
gets neither the protections acc~fded to adults nor the mlicitous care and regenerative 
treatment postulated for children. 

L 

Two subsequent decisions firmed the right of juveniles to the "essentials of due process and fair 

treatment," including the  right to confront accusers, and be notified ~ f ~ c h a r g e s , ~ ~  and to have 

-- , charges proved beyond a reasonabie'doubt;" but  the Court stopped siiort of extending jury trials ta 
i 

juvenile:." The exact impact of these events in Canada is unknown, but the legislation eventually 

adopted in Canada reflects v e j  closely the  justice model. 
1 

Welfare and Justice in the YOA 

1 
The JDA, being welfare-based, represented the status quo in the 1960s. Moreover,  reform^ - 

which would make their system more in line with-the welfare model were being considered in Great 

Britain at the time.I9 It is not surprising, therefore, that  initial proposals to replace or amend the 

JDA.deviated'only slightly from the welfare ideal. The Department of Justice Committse on Juve- 

nile Delinquency supported the aims of a paternalistic juvenile court and suggested that  the prob- 

lems apparent in the system could be remedied with better trained personnel, federal standards, 

-*--------*------- 

" P.J. Brantingham, "Juvenile Justice Reform in California and New York in the Early 1960s" in F.L. 
Faust & P.J. Brantingham, eds., Juvenile Justice Philosophy: Readirtgs, Cases and Comments 2nd. Ed. (St. 
Paul: West Publishing Co., 19792 259. Brantingham nftes that the major concerns emerging in the 1950s 
focused on "legal fairness and procedural formality; casual use of detention; a perceived failure of the [wel- 
fare] court to deliver on its promise tq protect and reform troublgsome youth; and a growing gap between 
the social concerns of juvenile codes which had been substantively untouched for 60 years and the social 
problems of contemporary. society ." -- 
" Kent v. United States (1966). 383 U.S. 541. 86 S.Ct 1045. 16 L . E F  84. Morris Knnt. 16 years old, was 
charged with housebreaking, robbery and rapetand was sentenced'to serve 30 to 90 years by an adult . 
court. The waiver decision was made with no hearing. The Supreme Court ruled that Kent was entitled to 
a hearing, access to ail records used, and to a statement of reasons for the waiver. 

3 6  Re Gault (1967), 387 U.S. 1, 87 S.Ct 1428, 18 L.Ed.2d 527. 

In  Re Winship (1970), 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368. Winship, a 12 year old boy, was con- 
victed of larceny in the theft of $112 from a locker. There was some doubt as to his guilt, but the New Y o ~ k  . 
Family Court Act required only a "preponderancen of evidence. The upper court heId that, as for adults, the 
charge had to be proved ?beyond a reasonable doubt." 

" McKeioer v. Pennsylvania (1971), 403 US.  528, 9lCS.Ct. 1976, 29 L.Ed.2d 647. 

39 Report of the Committee on Children and young 'Persons (London: Her Majesty's Stationery OfFice, 1960); 
and, Committee on Children and Young Persons, Scotland: Report (Edinburgh: Her Majesty's Stationery 
Office, 1964). 
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and -more r e ~ c k c e s . ~ ~  ~ h k  . repor&n& , ~ $ 1  re~e iv&~;and  much of thk JDA was reproduced verba- 

tim in. it8 first pioposed re$~&ment.~~ ~rov inc ia l  opposition has been dpeculated ati the reason for 
/ 

abandoning this drafLn5he next veisiod, introduced to Parliament in 1970;' was entirely differ- 
*' , 

ent. More in kepp<dg with the justice r n ~ d e x ~ ~  it was  severly criticized as king too legalistic4' and 

died on th io rder  p . a p e r . ~ l l  the dra& which f o ~ o w e d . ~ ~ ~ e a r e d  to adopt neither model as a dorni- 
.. 

nan't theme, representing, instead, elements of both. 47 
." 

" / 

~ o m m e n t h a r s  ha'ire noted this apparent compromise in the YOA citing,,as evidence, the 

lengthy declaration of prin~iple.,~' 
f 

(a)'ihile you6g peksons should not in all instances be held accountable in the same manner or 
. suffer the sgme consequerttes for their behaviour as adults, y b w g  persons who commit 
" offenc,es should nonetheless bear responsibility for their contraventions; 

(b) society *ust, althopgh i t  has the responsibility ta take reasonable measures to revent 
criminal conduct hy young persons, be afforded the necessary protection from illegal be E aviour; 

J .  . (c! young persons who commit offences require supervision, discipline and control, -but, 
because of thew state of dependency and level of development and maturity, they also have 
s'pecial needs and require guidance and assbtance; 

4 0  Juvenile Delinquency in Canada (Ottawa: Queen's Printer, 1965). The Committee was created to inwsti- 
ga@ the Canadian juvenile ju'stice system and made 100 recommendations for change. 

P 

'' E.g., T. Grygier, "Juveriile Delinquents or Child Offenders: Some Comments on the First Discussion Draft 
of an Act Respecting Children and Young Persons" (1968) 10 Can. J. Con. 458. , L. 

B 

4' First Discussion ~ r a h  An Act Respecting Children and Young Persons (Ottawa: Department of the 
Solicitbr General, September, 1967.) This versicn ;vas drafted by Jacques Fortin, a iaw professor a t  the 
University of Montreal. It was faithful to the recunsm~qdations of the Department of Justice Cornmittbe., 

The provinces agreed with most areas in. principal but disagreed on several key issues. One &ea of dis- 
cussion was the possibil$ of upd&ing the JDA without replacing i t  ahgether.  Proceedings of the Fedeml- 
Prooincial Conference on ~ u v e n i l d  Delinquency {Ottawa: t of the Solicitor General, January, 
1968). 

44 Bill c - B ~ ,  The Young Oflenders Act, 3rd Sess.,.28th Parl., 1970. 

'i See analysis in catto& Leah, supra,note 28; and, R.G Fox & M.J. Spencer, "The Young Offenders Bill: 
Destigmatizing Delinquency?" (1972) 14 Crim. L.Q. 172. 

4 6  E.g. MacDOnpld, supra, note 20. Several &tarest groups, most notably the Canadian Mental Health 
Association, spongly opposed the bill. Supm,  note 13. See D. Cousineau & J.E. Veevers, "Juvenile Justice: 
An Analysis of the Canadian Young Offenders Actn in C.L. Boydell et al., eds., Deviant Behuvwur and 
Societal Reaction (Toronto:-Holt Rinehart iql Winston) 243. 1, 

L Report of the ator Geneml's Committee on Proposals for p e w  Legidation to Replace the Juvenile . 
Defjnguents Act (Ottawa: Department of the Solicitor General, 1975); Highlights of4the Proposed New 
Legislation fiw Young Ofinders (Ottawa: Ministry of the Solicitor General, 1977); Legislative Proposals to 
Replace the Juvenile Delinquents Act (Ottawa: ~oGcitor h e r d  Canada, 1979); and, Bill M I , ,  The Young 
Offenders Act, 1st Sess., 32nd Parl., 1981. 4 

41 For example, S:A. Reid & M. Reitsma-Street, supm,  note 3. They assume that "explicit principles are 
overt indicators of the more covert values and assumptions that guide the unplementation of legislation - ,  
and social policyn (at.6). 



r (d) where i t  is not inconsistent with-the no measws of tabr' 
measures other than judicial pmcedmgs under this Act for dealmg w% ' 
young persons who have committed offences; 

i 

(e) young persons have rights and freedoms in their own right, includi 'those stated in the 
CaMdian Chonkr of Ri htr and Frredom or in the Canadian Bill o f I t 3 t s ,  and in particular 
a right to be heard in tfe course of, and to articipate in, the pmcesms that lead b decisions 
that  affect them, and young persons should fL ve special guarantees of their rights and freedoms; 

(f) in the application of this Act! the rights and freedoms af young persons include a right to = 

the least possible intkrference wlth freedoms  at is consistent with the protaction of society, ' havirg regard to the needs of young persons and the interests of their families; 
- 

P 

(g) young ersons have the right, in every instance where they have ri hts or freedoms that  
may be A c t e d  by +s Act, to be informed as to what those rights and &edorns are; and - 

' (h) parents have responsibility for the care and supervision of their children, and, for that 
. reason, young persons should be removed from parental supervision either partly or entirely dPa; 

only when measures tha t  provide for continuing parental supervision are i n a g p ~ p r i a t e . ' ~  

Indeed, this section addres~es~multiple, and possible conflicting goals. Consistent with the welfare 

model, practitioners are require* provide guidance and assistance, because of the special needs, 

state of dependency and level of maturPy of young persons. Extra-judicial measures are also per- 

mitted, although optional, and removg from parental supervision is to be a last resort." Justice 
3 

, model tenets recognizable ip the  declaration of principle include accountability, the right to the least 

possible interference with freedom, and access to all Charter protections, including a right to parti- 

cipas,  in decisions. . = 

~ 

It  could be argued that this balance promised in the statement of principles is not carried 

through in the act itself. A reading of the act reveals that the YOA represents a marked departure 

from the rehabilitative and in&vidualized justice orientation of its predece~sor,~'  with few vestiges ' 
M .. 

h 
L ------------------ -. 

S: 3(1). Having such a statement of policy, in contrast to a preamble, incorporated within the statute, 
provides a "guide to the interpretation and application" of the act. N. Bala & H. Lilies, The Young 
Offenders Act Annotated (Ottawa: Solicitof General&aada, 1982) a t  13. BR 

, 4 = ' G  

'"I has been termed a "piece of rhetoricn by R.G. ~ d ,  "The Treatment d Juveniles in Canadian Criminal 
Law" in A.N. Doob & E.L. Greenspan, eds., Perspectives in Cnminaf Lau (Toronto:* Canada Law Book, 
1985) 149 a t  164. He continues: 2' - - 4 The declaration is far more concerned with to the different inter- --% 

- est groups and philosophies which birth pangs of the l e e  -.- 
islation than w t h  settmg out, in an of priority, the policies 
and values to be pursued by those c d e d  upon to implement it ( a t  165). 

a 

7- 
" Reid & ReitsmaStreet have identified s. 3(l)(c), (d), (f) and (g) as containltlg references pcqmnciplesr of , 

the welfire model. Supm, note 3. + 
4 

'' The justice model is said to be represented in s. 3(l)(a),  (e), (f) and (g). Zbid. It  is lrnportgnt to note thal  * 

these authors have identified reflection of the crime control model in the YOA declaration of principle. 
I These inchde.that society "must be afforded the necessary protection from illegal bhaviour" (a. 3(1.)Ib)l, 

that  young offenders require "supervision, disci 01 (s. 3(l)(c)), and that  the protection of aocl- 
ety must be considered in any decision to diveft 6. 3(l)(d)) or in determining a disposition (B. 30)(0).  

" See also Caputo, supra, note 3. This view y Fox, rupra, noto 50. who feelr ;hat the 



of the welfare orientation of the juvenile court remaining;54 A majority of the provisions, on the . . -. 
other hand, allude to the justice model. Many rig-hts previously availabla,only to adults are  

extended to young persons,'~~ Some d i e  p&ebs~proteetions available & young offenders are  even 
Q 

more rigorous than those available to adults; for example, the right to counsels6 and the a'dmissibil- 
& 

G- * 

ity ~f$aternents.~' - E 9 

However, the treatment order proviaions do appear to reflect the ge of jhilosophiei 

encouraged in the statement of principles. ~ r e a t k e n t  orders c o d  as a &-punitivea 

avenue through which to responqtethe underl&gcausis of a yo&g pe;so& s e a l  behaviollr. 
' i j  

Thia wodd be consistent with the weIf'are m d e l  of juvenile court tkctioning. On the othe; hand, 

the justice mode~wae. represented. The civil rights $any candidate for2 , .  trsatmenk orders have been 
, 

considered, to against th&capric'ioOW or invo?untsry u & ' d  thie seriorts rne&uri. For exarn- 
' 5? 

pie, the detenticm may be refused ay arguably, may the txeatrnebt. once 8eLned .  n 

0 e---------------- 0 
0 

iednt1d)>ontinued reiognition of a-separate couk kw young peRons is itself indicationgf the extension of 
,the philosophy of thi  JDA. However, he does concede that "[tlhe fundamental break with the past is the 
clear direction that sghab&$ative goals must give way to due process values and that chancery modes and 
parens patn'ae can n6 longer bainvoktd to just& unfettered discretionary powers g e r  juvenilesn,(at 1.66).* 

. C I 4  Thesq indlude the possibility of diversion into non-justice programs (s. $;.the separate-detention sf young 
+-: 

persons in most cases (s. 7(2)); restrictions on the identificatioi of young persons in the media (s. 17 and s. 
38% :estrictions Qn sentence length or severity (ie., h e s  cannot exceed $1,000 (s. 20(l)(b) and (9)); custo-" 
dm1 sentences oannbt exceed two or three (s. 2O(l)(k)(i) and ($1, even if consecutive (s. 20(3) and (4)); 

" l!rmtihg the commital of vt5-y young persons to custody (s. 24.1(3) and (4); aod the allowance for a @or 
role for youih*so&erp. While the degree of their pagticjpation varies by(province, you* workers, fonnerly 

* probation oEcers, g e d ~ a l l y  focus on the social young p e r v  in attempt to determine F 

. Q an appropriate course of action. For exapple, address npn? nonsffegce characteris- 

a 
sdhoof attendance and over the young person (s. 1412)). . ' 

1 ,  

JJ Unless themise indicqte in the YOA, young perso$ enjoy all the rights and freedoms gumahteed 8 4 
under the Cha* and many of the%fqees, pmtectiond and d u b s  defined at comm~n law or.% tho 
Cnmtnal Code. ~ o i e x a m ~ l e .  yomg persona arg subject to ~ s e c u t i o n  0 4 y  for breaches of the criminal law 
(5 .  2(1)); they have moQt rights of judicial i n t e r h  re_leay defined in PA XIV of thC Criminal Code (s. 8 
and 61): they have the rigk to counsel and the righi to be so a+ised (s. ' l l);  and the issue of fitness to 
stand trial can be rabed (s. 13(7)). Ralease of a young off dl diers fiom.custody_prior tg the expiry of sentence 
IS now possible only with judicw approval or upon recodnendatiomof a redew boa&. T.T. Daley, "Release 
h r n  CQstody and the J u  Under the ioW0ffend&s Act or a ~ i &  or Things to Come?" (1986) lO(2) 
Prov Ju@s J. 21. See tions relating to the evidence of children (s. SO), substitution of judges (s. 

- 64), and exchion of th 
Q - - _ I  

assert that the "rights to counsel afforded a young person under the 
-YSI.A.' are mm&irably hmader than the mirrimum guarantees of the Charter of Rights ...." (at  73). 

h. + 

O 

" S. W2). See ibid. at 381. See also the provision requiring justification for any disposition (s. 20(6)). 
The* is also an-Explic$ proscription of the imposition of a tiisposition more onerous than that likely for an  
adult, a practice tolerated by the justice model (s. 2W7)). 



Attaining a balance between trea,Pnent needs and legal rights was an ambitious undertabing: . ~.. 
Children have a need for pm,tection against unreasonable or unnecessary intrusion into their 
lives by providers of health and w e l f ~  services, but they also have a need for informed and 
compass~onate treatment. Hence the lncreasin involvement of both law and lawyers in vari- 
ous areas of delivery of children's mental heal8  services has tended to alarm many childran's 
mental health professionals." 

Indeed, the treatment order provisions of the Y0.A have met with criticism from both camps. 

Noting the difiiculties of using this disposition, y a r e  supporters lament the "benign neglect" of 

offenders, whose criminal and anti-social behaviour is thought to indicate emotional problems 

rather than-criminal culpability. On the other hand, some legal professionals feel that treatment 

orders are  an inappropriate use of the criminal sanction, open to possible abuses. With legal rights 

d to a position of, a t  least, equal prominence with treatment goals, can such a compromise 

in practice? 

Treatment Orders and the Welfare Model ' 

Those welfare advocates taking an interest in the issue of treatment orders include mental 

health professionals who participate ir! the evaiuation and treatmenit of young offenbrs. Concerns 

of this group focus on the problems involved with extending consensual powers to young persons, 

the er;forceability of treatment orders, and the general decline of welfare model priorities in today's 

youth justice systeh. 

Consent of Young Person 
* 

F 

Prior to issuing a treatment order, a judge must secure t h e  consent of the young person,'q 

making this the only sentenc+g option for which an offender is granted a veto. The infrequency of *; 
treatment orders has been attributed by some to a general reluctance of youth to accept such a dis- 

position.60 Perhaps to maintain standing within a peer group, .young persons would rather be 

thought "bad" than "madn; for many, the alternative is secure custody. A young offender convicted 

of breaking and entering had refused a treatment order. In sentencing him to custody, the judge , 

said: 0 

, A ' 0 ------------------ > ., 
'' B.J. McConville & K. Bala, "Children's hghts :  For or Against Treatment" (1985) Dec. Canada's Me~tal 
Health 2 at 2. 

'' A.W. Leschied & C.W. Fiya&%erspective: Section 2211), Consent tr, Treatment Lf'ndndrr the Young 
Offenders Act" (1986) 28 Can. J. Crim. 69; A.W. Leechied & P.G. JafTe, "IrnpLications of the~loung 
Offenders Act :i Mbdifyrng the Juvenile Justice System" in N.  Bala & H. Lilles, ed5., Young Offenders 
Service (Toronto: Butterworths, 1985); and, A.W. Leschied, "Need for Youth's Chnserrt Can be Bar tj, r 
Treatment" (1985) 5C24) Ont. Lawyers Weekly 4. P 



There i~ no doubt a &position invol* custody.or deention is required in this c*. Since 
the defence has chosen to rule out such detentaon bang accomphhed- as an rtspect~of a 
treatment order, the only other two forms of -tion, open custody and secure custody, must 
be considered.'l b 

This has M to criticism of the YOA @ those who believe that  young persons should not be granted 

such broad consensual powers. In fact, the psychological disorders which makes them candidates 
- 

for treatment orders may.render them unable to understand what is in their own &st  interest^.^' .. 
. within the rn~nta l  health system, legal mechanisms exist to override a person's wishes and coA , 

involuntarily an individual, of ariy age, with a serious mental disorder. '' This recourse is not avail- 

able if the treatment is sought through the YOA. + 

The second concern is voiced by those who believe that young persons generalli, because of 

their immaturity, cannot give informed dissent." Those under 14 especially are thought not to 

have attained a sufficient level of cognitive d e v e l ~ p m e n t . ~ ~  Certainly, this is the common law 

view" h d ,  prior-to the Churter, children were stku@ily not able to consent even to voluntary 

me.ntal health admi~s ion .~?  Jumping from one extreme to the other, in the Y 0 A  there is a blanket 

stipulation that all young persons, even those as young as 12 yews, are deemed to be able to give 

informed consent. Ib consideration of the individual circimstances of the child is made, nor is there 

any allowance for the court to override the young person's decision when his or her ability to give 
0 

" Re James B. (1987), 2 YD.S. 8491 (Alta. Prov. Ct., Yth. Div.) per Fitch Prov. J. He was sentenced to 15 
months secure custody with one year probation. 

* " Leschied & Hyatt, supm,  note 60 report the results of a study, utilizing an u n k n m  n-umber of cases, 
that indicated young persons who were "disturbedn were less likely to consent to treatment than were 

B 
u "normal" youngs&rs. P. Simpson, Characteristics of Young Offenders Consenting to Treatment, Honours 

Thesis, University of Western Ontario [unpublished], 1985. 
3 

" such a disorder must fall within the purview of the mental Eealth statute of the province. A person must 
, generally constitute a danger to hidherself or others, in the opinion of medical practitioners, in order to be 
. ellgible for invoiun& edmisaion to a mental health facility. 
e * < " hsched  & Hyatt, supm, note 60. 

f " Ibid. They cite as evidence T. Grisso & L. Verling, "Minor's Consent to Treatment: A Developmental 
Perspective" (1978) 9 Professional Psychology 412. 

n under 1 4  years were presumed to & i incapax, or unable to form criminal 

t s, surF6gat.e consent was obtained from a parent or guardian. It is still the case 
that ehitdrm under 16 mu@ be admitted by their parents in B.C. (Mental Hecilth Act, RS.B.C. 1979, c. 256) 
but reforms Co align this atatute with the Charter are contemplated. Individuals who have attained 16 

C y e w  of Me generally considered free to consent to voluntary admission except in tho& jurisdictions where 
I .  
t . there is a period prior to total emancipation where joint coneent of child and parents is required. This is 

- trite for t b a e  aged 16 and 17 in Yukcm (Mental Health Ordinance, R0.Y.T. 1976, c. M-7, s. 6.l(l)(b)). 



consent is questionable. " 
- .  

Finally, there is some concern that legal counsel will encourage young offenders to decline 

treaknent orders because their "fortunes ride on the number of young persons 'gotten off ."" While 

this view may be somewhat extreme, it is certainly the case that the priorities of legal profession- 

als and clinicians may well be different. 

m 

Consent of Facility 

Even when bBth parent and child consent to detention*for treatment, the mental health facil- 

. ity, which is the intended venue of the treatment, may block the admission. Seme young offenders 

may be deemed unsuitable. Experience in England has shown this to be one possible reason for o 
reduction in the use of hospital orders.'' Concerns over the requisite degree of security, the 

unarnenability of some offender groups to treatment (e.g., psychopaths), and a shortage of beds 

were noted.'' Extremely violent children or sex offenders, for example, may not be appropriate 

S c a n d i d a t e s  for some therapeutic settings. This may also be true of the developmentally d i w -  

bled." In B.C., most offenders undergoing treatment orders are admitted collateraily under the 

Mental Health Act, restricting access to those who conform to the stautory definition of mentol ill- 

ness. " 

Another concern is the young offender who becomes an adult while being detained for 

treatment. an order of custody were involved, an application to the court could result In an .- 
offender serving the remainder of the sentence in an adult facility." However, no such provision is 

------------------ 
'' Leschied & Hyatt, supra, note 60 

6 9  Ibid. 
s 

R. Gordon & S.N. VerdunJones, "Mental 
of the 'Kew Legalism'?" in D.K. Weisstub, 
(New York: Pergamon Press, 1986) li, 

-' Ibid. 

Health Law and Law Reform in the Commonwenlth: The Hiue 
ed., Lau and Mehtal Health: International, P~rspec t ives ,  Vnl. 2 

'' M S .  Phillips & L:C. Thompson, 'Psychiatric Assessments under the Young Offenders Act" (1986) 63(6)  
Dimensions in Health Senices  20. Community Coastal Services in Victoria, B.C., an opeh cu~tody  residen- 
tial program where treatment orders may be served, specifically excludes those convicted of vlolent crlmeli, 
sex offences and rson. e" 
-3 J.A. M a c D o d d ,  'Justice for Young Persons and the Young Offenders Act" 11985~'Can. Social Work R e v .  
64 a t  76. T h s  definition is, under current legislation, very broad. 

7 1  S. 24.5. The provisions of the YOA continue to apply in respect of that person. See T.T. Daley, "Helease 
from Custody and the Judiciary Under the Young Offenders Act or a Sign of Things to Come?" (1986) 10(2, 
b v .  Judges J. 21. It was anticipated that thrs measure would not be resorted to as a matter of  general 
practice. K. Bala & H. Lilles, supm, note 49. See a h  s. 668 of the Criminal Cde.  



made for treatment order dispositions. The administrators of an adolescent treatment centre may 

be reluctant to admit a young offender who will soon be 18 years old and for whom there is no 

mechanism for transfer to a facility for adults. 
- 

perhaps the major concern is that  detention is to be for a determinate period, and one dic- 

tated by the coart. This may not be consistent with notions of treatment and recovery, which, 

cannot be predicted and planned to such an  exact degree and which may require longer periods of 

time.75 Administrators of facilities may also want the authority to return to court young offenders 

. who are not cooperating with a treatment program. It is now apparent that sentencing judges are 

defining rather short periods of time for treatment orders. The maximum period permitted is two 

yearsT6 but, in two-thirds of the cases, the detention is ordered for six months or less (see Table 1.3) 

and the actual period may be shorter, if the young person withdraws consent. 

Enforcement of Treatment Orders ,' 
Preliminary information indicates that some young persons may withdraw consent "after 

being detained for treatment.77 A young offender who "wilfully fails or refuses to complyn with a . . 
disposition may be charged with an offence." In this manner, n o n - c o m p l i d  with a disposition 

may be enforced. However, this does not apply to treatment orders. If consent is withdrawn, or 

treatment is refused, the court cannot force the young person to comply. Upon review, the disposi- 

tion may be varied, but a custody term cannot be s u b ~ t i t u t e d . ~ ~ , ~ h e  ability to withdraw consent 
T 

has been called a "major impediment to therapeutic proces~es."'~ The inability to enforce treaixnent 

orders is also likely'm be g mqor  impediment to sentencing judges' use of treatment orders. . 

' J P M p s  & Thompson, supm, note 72. 

" A Leschied & P. Gendreau, "The Deem Role of Rehabilitation in Canadian Youth Justice: 
Lmpkcations of Underlying Theory in the Young Offenders Actn (1986) 28 Can. J. Crim. 315. They rpport 
that two of five treatment orders, in one area of Ontario, were terminated after consent w w  withdrawn. 
The generalizability of these figures is obviously limited. 

" S 26 

" S. 3217Hc). A disposition can be reviewed if the young person "is unable to comply wi th  or is experiencing 
serious difficulty in complying with the dispositionn (s .  32(2Xb)). For direction as-to the length of any new 
dqosition, see R. v .KL.  (1987), 37 C.C.C. (3d) 280 (B.C.Co.Ct.) 

" Lesfhied & M a u .  supm, note 77 at  320. 



Narmwing of Youth Court Jurisdiction 

In order ts qualify for a treatment order, a young person must have been convicted of a fed- 

eral offence. Under the JDA, the courts were not so limited. The juvenile court's jurisdiction aiso 

included provincial offences, municipal by-laws, and status offences, such as truancy, incorrigibil- 

ity, and sexual irnrn~rality. '~ Having this broad jurisdiction was regarded as kneficial in that the 

juvenile court could be,used as a referral service for children with a wide variety of social and emo- 

tional problems. For example, it has been noted that one of the-advantages ta the prosecution of 

truancy was the "ability the court has to use some community iervices for young people and their. 

such as  family court clinics and probation which [were] only accessible through the 

court. 

The narrower jurisdiction of the YOA has drawn criticism: "In many respects, ,the state has 
I 

legitimized the neglect of young persons who were previously cared for under the ~ u u e n d e  

Delinquents Act."13 Unless a criminal offence has been proved, a treatment order is not possible. 
e 

Those under twelve, regardless of their behaviour, and provincial offenders cannot 'be subject t.a 

% treatmenti orders. " . o  

Shifi to Custody *a 

At the same time treatmeot orders are being infrequently used, it is becoming apparent that 

the use of custody dispositions has increased under the YOA." It  has been hypothesbd that those 

i 
-.---------------- 
I' While the prosecution of status offences declined drastically m the years preceeding the YDA, 19.6% of 

d v e n i l e k  referred for psychological assessment in one Ontario jurisdiction were status offenders, mostly 
truants. P.G. Jaffe, A.W. Leschied, L. Sas  & G.W. Austin, "A Model for the Provision of Clinical 
Assessments and Service Brokerpge for \Young Offenders: The London Family Court Clinic" (1986) 26 Can. 
Psychology 54. This figure is taken fro* 616 referrals made to the Clinic betwe'en 1974 and 1981. (it is 
interesting to note the sex differences: 11.8% of boys were status offenders compared with 40.9% of the 
girls.) t 

'2 A.W. Leschied, "The Use of Court for Comflulsory School Attendance: The Case for Us and Against UB " 
Unpublished Paper, London (Ontario) Family pourt Clinic, October, 1986 a t  2 See also Jaffe et al., ibd. 

I 
0 Lescled & Gendreau; supra, note 77 a t  31 . 

I I Only in Newfoundland can a provincial young offender potentially be detained on a treatment order 
Young Persons Offences Act, S.N. 1984, c. Y-1, ss. 1 l ( l)(e)  and s. 13. It  is not known if such a dinpon~t~on 1s 
used for provincial offenders m Newfoundland and Labrador, but it would seem very unlikely 

'' A.W. Leschied & P.G. Jaf'fe, "Impfict of the Young OEemters Act on Couf-t Diepositione A Cornparatwe 
Analysisn (1987) 29 Can. J. Crim. 29; and, H. Kopyto & A. Codina, "Young Menders  Act Meanrr More 
Frequent Custody Terms" (1986) 6(1) Ont. Lawyers Week!y 8. In one Ontario s t d y ,  however, t h e ~ v s r a l l  
rate of non-residential sentences increased from 66% to 81%. But, when a residential placement was wed, 
custody was more likely than before. A.W. Leschied, G.W. Austin & P.C. Jaffe, "Impact of the Young \ 

Offenders Act on Recidivism Rates of Special Needs Youth: Crlminal Policy and Implications" (1988) 20 
Can. J. Behav. Sci. 322. 
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who previously would have been candidates for treatment may now be appearing in custodial set- 
r 

tings: 

[In O n t h o ]  young persons in open castudy appear to have been drawn from those who m a y  
have been previmsfy ordered inb the care of a chiidren's aid sopiety or p U  in a treatment 
centre as a term of probation, The faet t ha t  a judge can no longer order a child in@ C.A.S. 
cere or treatment may bq6knng the effect bf placing these heretofare child welfare/treatment 
groups into open custody. - 

B 

In the same jurisdiction, those receiving mental health assessments are three times more likely to 

be committed to a place of custody than were their JDA counterparts, although most of the 

increase is in admissions to open custody facilities." This trend is nonetheless disturbing to 

clinicians, 60 feel that custody is inappropriate, perhips harmful, for many adolescentsaa and 

that mental health problems are  not uncmmon among young offenders.19 

One interpretation of this situation is that there has been a shift toward punitive and away 

from rehabilitative responses to youth crime. Despite the statement of drinciple in the YOA, young 

persons' "special needsn are not being considered. Sentences given with the purpose of deterrence, , 

mcluding community-based options, &e thought to ignore $he underlying causes of criminal behav- 

iour and, therefore, are ultimately ineffective in preventing recidivism. Some twccessful 

treatment programs have been reported" but welfare proponents would charge that the justice 

model excludes any consideratibn of the benefits of and genuine need for treatment in some cases. 
2 

Welfare advocates questiw the assumption, implicit in s. 2E, that treatment professionals are not 

compebnt and benevolently motivated to independently sake decisions concerning the Gberty of 

others. 9 3  The emphasis on individual rights has ultimately been harmful to children, it is argued. . 
---------------. 

I 
" A.W Lewhied & P.G. JaRe, "Implications of the Young Offenders Act in Modifying the Juvenile ;&'jee 
System: Some Early Trends' London (Ontario) Family Court Clinic [unpublished], 1985 a t  3-4. Such a-we- 
nario may not apply in jurisdictions where child welfare agencies4did not accept juvenile delinquentsCor 
where mental health aervices were not 'widely available for delinquents. 

" Leschied & Jaffe, supra,  note 85. ' 

I I Lesched & Fyatt, supm, note 60. 

" A.H. Thompson, "Young Offender, Child Welfare, and Mental Health Caseload Comrnunalitiesn (1988) 
30 Can. J. Crim. 135. This Alberta study found tha t  18% of young offenders hA$ previous contact with the 
province's mental health eeniees. 8 \ 

\ 

'O Lesched et aL, aupm, note 81. Thik study c o m p d  the recidivism rates of 259 juveniles sentencd under 
the JDA and 291 sentenced under the YOA. All @d been m8essed at the h n d o n  FBmily Court C 'c had 
been charged with federal offences and were between 12 and 15 years old. Of the 4098 who could be %ted 1 
aRer one year, more of the YOA group Lad been charged with new,offences. I t  is notytated whether non- 
compliance with a previous disposition was conaidered as a new offence. 

" E.g., A.W. hchied  & K.E. Thomas, "Effective Residential Programming for Hard-to-Serve Young 
Offenders" (1985) 27 Can. J. Crim. 161. 

/' " See McConville & Bala, supra, note 58. 



Moreover, i t  has been suggested that the intentions of d ~ e  process supporters hdve h n  

coopted by crime control interests: 

I t  would appear tha t  justice model pro nents have fallen pm to ultra comematiues whe 
believe the overriding goal sf  the crirmn&!$ustice system is ooci td' protection and safety, tq the 0 

, exclusion of the concerns of the offenders. 

Such a view is illustrated in a recent ease involving the transfer of a 14 year old boy accused of' 

first degree murder. A child psychologist testified that the boy was mentally disordered but the con- 

dition could probably be remedied within the t h r e s p a r s  which was the maximuln period for wbieh 
I* 

he could be detained under the YOA. Based partially on peychiatric evidence, which contradicted 

this optimistic prognosis, the court felt that three years was insuficient time to render the boy safe 

for release. While the sentence almost certainly to be passed in adult court was 25 yeara penal 

incarceration, with little or no access to the type of treatment thought likely to be beneficial to him, 

the Court allowed the t r a n ~ f e f . ~ '  

Welfare advocates have consistently demanded that rehqbilitation resources have beep. 
- 

u n d e h d e d .  The justice philosophy of the YOA may be a means to avdid the expenditures that. 

, would be necessary if treatment were entrenched as a right. If a right to treatment existed, govern- ' - mints  would be legally obligated to treat all young persons sentenced by the kourt to treetrnent. 

orders. Instead, the intention might always have been to displace rehabilitation. The terminology of 

the YOA connotes control. For example, training or industrial schools are now armed "places of 
> .A< 

custody," abandoning the pretext of any educational or vocational value. Moreover, recent amend- . ' 

ments9' are aimed a t  increasing police effectiveness in public protaction.96 Welfare rtdvocates decry IL 

93 Leschied & Gendreau, supra, note 77 a t  317. 

94 The defence successfully appealed to b e  Court of Queen's Bench (34 Man. R. (2d) 163) but this deeiaion ' 
was overturned by the Court of Appeals, which ruled that  the provincial court judge was within his juris- 
hction to accept either prognosis and make the deciion on that basis. R .  o. G.S.b .  ( l•’J86), 22 C.C.C. f3d) 
99. Husband, J.A., in his dissent, was critical of the outcome, terming it "monumentally absurd" and 
"patently ridiculous": 

In simple terms, the evidence does not support a conclusion tha t  either the good of the child of' 
the interests of the community. will be served by this accused serving 26 years in a federal 
penitentiary. On the contrary, the evidence is overwhelmin that such a sentence will be 
destructive of any chance for rehabilitation, while there is a t  &sat lome hope for his rahabili- 
tation with a sentence under the Young Offenders Act (a t  101-102). 

95 Maximum sentence lengths have been raised, restrictions on privacy have been relaxed and arrest. of 
those contravening probation orders is now possible. S.C. 1986, c. 32. For example, infonmtion identifying 
young persons may be published or broadcast if a youth a t  large is considered dangerous and much publica- 
tion is necessary to assist h apprehension. Aleo, more liberal' access to youth court records is permittad 
and the procedures surrounding record destruction have been relaxed. Sqe T.B. Thomas, Young CHTandsra 
Act: A Review of 1986 Amendments Relating to Court Records - Practicality Rules Syreme"  ( 1967) - 1 l(2) 
Pmv. Judges J. 30. - 1 5, 

" See Solicitor General Canada, News Release: Beatty Introduces Young Offenders Act Amendmentr, to 



the law-andsrder priorities of both the act as written and as implemented 
L 

Treatment Orders and the Justice Model 

As mentioned above, the very existence of the treatment order provisions in the YOA is a 

reflection of a basic tenent of the welfare model: that youth should be responded to in terms of their 

emotional needs. Basic tenets of the justice model, however, are  that punishment should be propor- 

tionate to the offence and that  leg J counsel must take direction from their clients. Some would 

argue that the latter may be appropriately disregarded in the youth cdurt, in order for a cornpeteqt - - 
.adult to give advice to a-minor. For example, encouragement to accept a treatment order may be 

offered if the youth has an obvious psychiatric problem. However, one Toronto-area lawyer, con- 

fronted with this dilemma, has  taken this stand: 

If a [s. 131 report recommends a eecure setting andUmy client doesn't want it, and it is not pro- 
portionate, I will do everything in my power to bury that repo rt.... The report might be quite 
accurate and correct, but my job is to represent the wishes of the yo-pg petson .... If someone 
steals a loaf of bread, no matter how much they need psychiatric treatment, it doesn't mean 
you can sentence em to two or three years in order b treat them.97 t' 
In addition to th 3 '  support of a young person's right to make decisions, a certain amount of 

skepticism characteri A s the justice model's response to treatment orders. This has stemmed 

largely from a pessimism about the welfare juvenile court generallyji, These comments, made in. 

responee an early draft of the YOA, summarize the mqjor points of contention: 

1. The [JDA] is poor, large1 because it is based on well-intentioned but pre-social science 
notions that since have been P ound to be mistaken. 

2. The [Children and Young Persons Act], which makes a number of improvements, fa& to 
depart from the same fundamental notions, basically that the condition or a symbol of condi- 
tions that the juvenile court can and should treat. 

3. Acco 'ngly the treatment approach, with the judge ordering the most suitable disposition 
for the c 9 rection of the child is invalid. 

- 

4. Moreover, the treatment approach, where it has been studied, has been found to be ineffec- 
w e .  

6. The treatmentDapproach is objectionable also in that it is incompatible with elementary jus- 
tice and is capable of much abuse. 

6. This does not amount to a sad state of affairs requiring more money, resources, staff and 
*.--------------- 

(cont'd) Better Protect the Public (30 April 1986). 

< " K. Makin. 'Lawyers Will Follow CLieoUI' Wish, Panel on young ORendw Toldn The f?'omntol Glob. and 
Mail (30 October 1987) A3. The article continues: 

IT& lawyer1 confessed that in a recent case, he was "wh 
'=?it 

and dealing" with a Crown 
attorney when he landed a deal that was too good -probation. e parents an$ everyone else 
worlringF on the case knew the youth needed some tre+tmcint, he said. Mr. Bbs [the lawyer] - 
'-2 how they might m&e their views known to the court. "Even to that minimal extent, 
I wan b aching the trust of a lawyer, and it bothered me afterwards," he said. 
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traioing. " 

Those supporting these views might argue that treatment orders have no place in a criminal court 

Zneffectuleness of Tmatment 

Justice model proponents would not deny the benefit that  treatment would have for the indi- 

vidual and society, if it were effective. such comrnent$ors sPess. the potentially dual nature o[ 
. . 

treatment: benevolence and coercion. Detention for treatment, an extremely serious disposition, . 

/ would only be warranted if some benefn were promised, and delivered.'~ut, criticisms of the ability 

of either mental health or justice responses to have any positive impact upon their young charges 

ha% been vitriolic. At the very least it -must be said &at, where the mental illness of juvenile" 
1/ offenders has been the target of intervention, results have been disheartening.Ps Mistrust of psychi- 

atric decision-making generally has been prompted by fears of overcommital, ?he possibl$ neg*tive 
L 

effects of treatment, and the realization that there was no right to treatment after admission had 

been secured.loO The reliability and validity of psychiatric diagnoses and predictions, called into 

' question by many empirical studies, are  possibly more suspect w h W m i n o r  patients are eon- 

cerned.lol In addition to these issues, children 'were seen to be potentially more vulnerable to 

abuses at the hands of mentql health authorities betause their rights were9protacted only by par- 

ents or guardians, whose interest may have been ip conflict with thoae of the child. Stone has impli- 
X 

cated the medical model stating that: 1 
/' 

(a)  Inpatient psychiatric facilities for children have with rare exception been horrendous. (b) 
Whatever the value of traditional diagnostic criteria may be they are not readily applicable to 
children, except in the case of -profound illness. (c) Psychotherapeutic methods that do exist 
are geared to the intact family, and that is rarely the target group of the juvenile courts. (d) 
Finally ... the dollar and resource cost of the medical model is totally u n r e a l i e t i ~ . ~ ~ ~  

. Certainly, the cost of these programs is high. The the U.S., secure treatment for juveniles was 

c9' L. MacDonald, "Some Comments oh Juvenile Delinquency Legislation" Paper*Presentad a t  the Canadian 
Bar Association Annual Meeting, Ottawa, 1969. 

99 M.S. Aber & N.D. Reppucci, "The Limits of Mental Health Expertise in Juvenile and Family Law" (1987) 
10 Int'l J. Law & Psychiatry 167. See also C.S. Widom, "Juvenile Delinquency" in W.J. Curran et al., edtr., 
Forensic Psychiatry and Psychology: Perspectives and Standards for Interdirciplinary Pmciice (Philadelphia. 
F.A Davis Co., 1986); S.J. Shamaie, "Anti9ocial Adolescents: Our Treatments Do Not Work - where Do 
We Go From Here?" (1981) 26 Can. J. Psychiatry 357; J. Byles & A. Maurice, "Tho Juvenile Jurrtice 
Services Project: An Experiment in Delinquency Control" (1 9) 21 Can. J. Crim. 161; and, L.C. Wilson, 
'Young Offenders: Another h t  a t  Individualized JusticeJJ. Menma,  ed.. Legal ~ e r n ~ c t i v o r  on Soeiol 
Issues: A Decade of Adjustment (Toronto: Buttenuorths, 1980) 146. 

/ 
loo McConville & Bala, supm, note 58. 

101 
5, D.P. Sirnet, 'Power, Uncertainty, and Choice: The Voluntary C o h i t r n e n t  of Children - Parham v 

J.L." (1982) 20 U.W.O. L. &?141. 

102 Mental Health and Liw: A System in Tmnrition (Rockville, Maryland: National Institute of Mental 
Health, 1975) at 146. 

I 



- found to cost more than $26,000 per &en all the dieadvantages'and the few advan- 

tages; the denial of rights is not deemed to be justified by the ~rornise of liy real benefit. 

D 

Children's Rights and the Capacity to Consent 

Where adults are concerned, the-tenets of the justice model would demand that consent be 

obtained prior to making a treatment order. lo' Recognizing some exceptions: this was the recom- 

rnendatidn of the ~ a w  Reform Commission of Canada: "as a general rule there [should]. be no 

treatment of accused or offenders a t  any stage of the c r h h d  process without consent."10* 

Extension of this right to all competent young offenders would be dictated. Therefore, justice model 

addcates  make reference a developmental psychology, 6 r  empirical evidence that children are 

cap ble of giving informed consent earlier than usually assurned.lo6 As for adults, there is still the 

diffi lty of determining when consent is voluntary iind not given only with consideration of the 

alterna '., 'ves.'07 But, generally, an examination of legal sources reveals that, with increasing fre- 

quency, young persons are being given a voice in the decisions made about their medical, dental 

and mental health care. lo' For example, it had been the case that minors could not give consent to 

residential mental health care or treatment. Although the involuntary commitment of children was 
- "almost never used,"lo9 admission of those under 16 was achieved only with the surrogate consent 

of the p"arent(s1 dk guardian. Regardless of the wishes of the child, this constituted a voluntary 

admission. Landau notes the paradox: "if the child met the criteria for involuntary admission he/ 

she would in fact have greater procedural rights than a child who was diagnosed as not presenting 

a danger to himselfherself or the ~ornrnunity.""~ 

--*--***--.--*---- 

' O '  A.R. Roberts, "National Survey and Assessment of 66 Treatment Programs for Juvenile Offenders: 
Model Programs and ~seaomodels" (1987) 38 Juv. & Fam. Ct. J. 39. 

% 

lo' Gordon% Verdun-Jones, supra, note 70. 

lo' A Report to Parliament on Mental Disp4r$er in the Criminal Process (Ottawa: Information Canada, 1976) ~ 

a t  31. . 
lo' E.g., 0.  Landau, "The Rights of Minors to Consent to Treatment and to Residential Caren in B. ~&dau ,  
yi.. Children's Rights in the Pnzctice of  Family Low (Toronto: Carswell, 1986) 93. 

$....hornson. "Comnrrntary on the Y k g  Offenders Actn (1980 1 Y.O.S. 7501. 

"' E. Landau, "Bamers to Consent to Treatment: The Rights of Minors in the Provision of Mental Health 
Services" (1979) 2 Can. J. Fam. L. 245. 

lo' N. Bala & K.L. Clarke, The Child and the h w  (Toronto: McGraw4-Iill Ryerson, 1981) at  128. - 

"O Supm, note 106 at 97. 
/- 4 
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With the enactment of the ~hcu?er. of ~ i g h ~ a  and ~nahorns:lll a statutory limitation on the 

age of consent to voluntary admissions became the possible target for court challenges, A variable 

test of the ability to give informed consent is contained in the Uniform Law Conference's Unifbrm 

M e n d  Health Act being cdnsidered for adoption by many provinces.lla The Law Reform 

Commission of Canada has made similar recommendations. lJ 

Mis-use of  the Criminal Sanction 
' 6 

The YOA, in granting consensual powers to yijung offenders, appears to be in-step with 

wider refoxmi efforts. However, that may not have been a consideration for its architecte. Indeed, 

the then Solictor General stated simply that he was "pursuaded that it would be a waste of 

resources to 'impose' treatment if the young person was against it.""' When discussing the word- 

ing of the treatment orders provisions, one member of the Standing Copmitt& on Justice and , 

Legal Affairs expressed concerns, similar to those of clinicians, about the consent rgquirement: 

We are dealing here with you& people who perhaps have mental problems and soron. What if 
the young person is not in a pos~tion to give consent? If we want them to be treated properly 
in a treatment facility, what ~f they are, in fact, precisely one of those people who cannot pve  
consent? Should there not be some provision in there to waive consent of the young person 
under those circumstances? 113 

T@ reply given, and accepted by the Committee, was that the YOA concerned the determination of 

criminal liability: 

Perhaps the problem is tha t  if the young person is in that condition, maybe they ought tb be 
proceeding under the mental health act of the provin'ce, with the proper procedures, with med- 
lcal examnations, e t  cetera: 116 

The Solicitor General added that "if you have him up for personal Pesponsibility for atl'offence, he 

ought not to be there if he is not capable of giving consent."ll' As is the case for adults, fitness to + 

C 

111 Section lfj guarantees individuals equality before and under the law, without discrimination based on 
either age or mental disability. 

1 1 2  A case by. case assessment of ability to give informed consent is envisioned in this clause from the Modd 
Mental Health Act: 

For the purposes of consent under this Act, a person is mentally competent if the person is V 

able to understand the subject-matter in respect of which consent is bemg requested and able * 

to appreciate the consequences of giving and refusing consent. 

11' Working Paper 26: Medical Treatment and ~rirnincrl Law (Ottawa: Ministry of Supply and Servicee 
Canada, 1980). 

11' Letter from Robert Kaplan tn Alison Hatch (1 June 1988) Ottawa,  Ont. 

' I 5  Canada, House of Commons, Minutes of the Proceeding8 and Evidence of the Standing Cammi#ee on 
Jutice and Legal Affairs, No. 72 ( 1  April 1982) 45. The question was posed by Svend Robinram. .-; 
"'Zbid. at 46. This reply was given by Judge Omer Archambault, one of the principal drafters of the YOA. 



send trial would be at issue. -41 
It appears m have been the intent of tb igoverm6ent of. Canada to restrict the d1 of 

treatment orders, but wlult cases would qualify? hie  diagnosis of a mental disorder should not be 

the justification for the imposition of a disposition more severe than would-be the case for &other' B 

young person, 11' or for an  adult. 119 It couldbe argued that the use of the criminal sanction to facili- 

tate mental health treatment is appropriate only if it is determined that  the cndjnal  behavidur 

was rei5ted to a mental disorder. I b  should further be stated by the clinician that  the young person 

is 'amenable to treatment, that, with the administration of this treatment, a reoccurrence of the 

behaviour would be less likely, and that ' there & b o  better alternative: In this context, mental + 

health treatment may-be administered as a means of preventing recidivism, or "curing" the c@d of 
\ 

delinquency. As stat4d above, it does not have an admirable record in the prevention of juvanile 

crime or delinquency. The presence of legal counsel is to safeguard against the imposition of meas- * 

i 
ures with non-justice aims by focussing to a greater degree on the determination of legal guilt. As 

one lawyer has noted: 
7 

T b r e  is a fundamental role to be played by counsel in youth court. NO lawyer would advoca6 , 
the right of the state to intervene m a youth's life and impose "treatment" because it was con- 
sidered necessary, even though it had not been established that the youth committed acts that 
would justify imposing the treatment. It is of the highest importance that the procedures of 
adjudication be adapted t~ careful and reliable factfinding to determine whether the criminal b 
act has been committed.110 

Therefore, there would be few instances, if any, where suppo&rs of the justice model would agree ' 

that treatment orders were justified. Such a potentially intrusive'measure a s  detention for 

treatment should be used only when the nature and severity of the offence dictates. Given the low 

base rate of mental illness among children, in the general p~pulation, '~ '  or even among violent 

delinquents,"' reliance upon trbatment by the court is seen a s  
6 ' $ 

, throwback to the wdfare court. 

Overall, the YOA seems to have pieserved very few of t he  welfare elements of its predeces- 

sor, despite indication to the contrary in the declaration of principle. Treatment orders are notable' 
1. ------------------ 

11' B. Lmdau, "The Young Offenders Act: Important Features for Psychologists" (1983) 15 Ont. " 

Psychologist 6. 

' I 9  An impediment @ the use of treatment orders in some cases is the requirement that any disposition 
given a young offender be no more onerous than that to which an adult may be sentenced (s. 20(7)). &ven 
that treatment orders are not, as yet, an option for sentencing judges in criminal courts, the determination 
of when a sentence is greater is difficult. 

b 

"O P.J. Harris, *Youth Justice on Trial" (1986) 6 Aduocates' So;. J. 35. 
' 

11' Stone, supra, note 102. , 

''' J.J. Cocozza et al., "Mental Health Treatment of Violbnt Juveniles: An Assessment of Need" (1981) 27 
^ Crime & Delinquency 487. ' 

- 



exceptions. As stated'above, on the surface, they appear to be an attempt to please supporters of 

both the justice and welfare models. Whether it was the intent of the drafters to achieve this bal- 

ance is ~ o t  known. . . - 9 
Once proclaimed into force, however, the legislators must relinquish control to the praeti- 

C 

tioners. Youth ctors may block or circumvent changes. Despite recognition of the "special 

needs" of in the YOA, the ability of the mental health professions w retain control 

over court madated treatment appears to be blocked by legal restrictions. More than this, how- 

ever, political far rors that define areas of responsibility and economic factors that control availabil- 

ity of resources are crucial. These will be examined next. 



.* CHAPTERW 

FEl3ERALPROVINCIAL EtELATIONS AND THE YOA: THE POLITICS OF TREATMENT 

ORDERS 

I 
The division of powers between the federal and provincial governments was originally 

defined in the British North America Act.' Regarding justice, the government of Canada was 

responsiblefor the e ~ a c t m e n t  and prosecution of criminal laws, while the provinces were granted 

authority over the administration of justice, and matters of health, child welfare and education. 

This split jurisdiction, a t  least where youth crime was concerned, proved to make the creation of a 

juvenile court difficult in the late nineteenth century.' To overcome these constitutional restrictions, 

the federal offence of "delinquency" was ~ e a t e d  in order to sub8ume under federal jurisdiction 

behaviours that constitutionally fell under provincial purview. These included breaches of provin- 

c ~ a l  statutes and actions such a s  sexual immorality, truancy and incorrigibility, which came under 

$ child we1 are acts of the time. Under the JDA, juveniles were not convicted of specific offences, 

such a s  theft. They were technically adjudicated as  being in a state of delinquency. Delinquency 

ltself was the offence.' 

Provincial Jurisdiction Under YOA 
, 

Parallel' to the process, discussed in C $ a p t .  3, where interest groups were attempting to 

influence the reform process, discussions between the two levels of government concentrated prin- 

cipally upon issues of jurisdiction and cost. The broad jurisdiction of the juvenile court was one of 

the features of the JDA that attracted the greatest criticism. Throughput the 1970s, several prov- 

inces aought to gain gres.ter power to define procedures in the juvenile justice systems they oper- 

ated.' While the courts consistently declard these efforts ultra v i m ,  Wilson is among those who 

Coordinating reforms a t  both levels of government in order to give one court jurisdiction over both provin- 
cial and federal offences was unsuccessful and would probably have limited the existence of juvenile courts 
to Ontario, at  least for several decades. For a, complete discussion, see J.  Leon, "The Development of 
Canadian Juvenile ~usticd: A.Background for Reformn (1977) 15 Osgoode Hall L.J. 71. 

' When drafting the JDA, an American statute was used as a model. In that country, delinquency was a 
civil  status and parem pahbe was the doctrine to justify state involvement. In Canada, however, 
delinquency could not, constitutionally, be a civil matter and still fall under federal jurisdiction. See L. 
Wilson, Juueniie Courts in Canada (Toronto: Carswell, 1982) a t  11. 

' Wileon, ibid.'Oaborne summarized the approaches used: 1. d e w  with cqdren oubide the justice 
system (e.g., child welfare); 2. using the JDA but limiting the sanctions; 3. using provincial summary proce- 
dures; or, 4, setting up a completely different system. "Juvenile Justice Policy in Canada: The Transfer of 
the Initiativen (1979) 2 Can. J. Fam. L. 7. 6 . 

c 
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P - . 
credit this federal-provincial conflict as the most important catalyst to the repeal of the JDA.; An 

early as 1970, all federal proposals to replace the JDA included returning to the provinwe the 

jurisdiction that  was abrogatedh  1908 over provincial offences, but disagreements over other " 

issues effectively stymied legistative change until 1982. The choice of an upper age limit on youth , 
court jurisdiction was among the most contentious areas. Once the YOA was proclaimed, youth 

court involvement was restricted to breaches of federal offences committed by those agod 12 to 17 

years. All other behaviours previously dealt with by juvenile courts b e c m e  provincial responsibil- 

ity. In terms of jurisdiction, therefore, there are  three areas over which the provincial governments -, 
have sole responsibility. 

Provincial Offences 

The provinces are again responsible for the prosecution of young persons who breach provin- 

cial statutes. In the juvenile court, this had constitutsd 21% of all charges acijudicated nation- 

ally,6 most usually involving traffic offences or violations of liquor laws. In British Columbia,' 

Alberta,' Ne~found land ,~  Prince Edward Island,lo Nova Scotia," and the Northwest 

Territories" legislation has been passed specifically defining the procedures for the prosecution of 

provincial young offenders, in most cases extending the principles of the YOA to this offender 

group. Other provinces have modified the procedures defined for the prosecution of adult 

offenders1' or adopted them directly." Another approach is to ally provincial offendem wlth the 

child welfare system. l5 

------------------ 
' Ibid. at 33. 

Statistics Canada, Juuenile Delinquents, 198.3 (Ottawa: Canadian Centre for Justice staiiRtlcs, 1984) 

' Young Offenders (British Columbia) Act, S.B.C. 1984, c.  30. 
D 

' Young Ofinders Act, S.A. 1984, c. Y-1. 

Young Persons Offences Act, S.N. 1984, c. 2. 

lo Young Offenders (P.E.I.) Act, S.P.E.I .  1985, c .  47. . 
l1 Young Persons Summary Proceedings Act, S . N . S .  1986, c .  11. 

' I  Young Offenders Ordiriance, O.N.W.T. 1984, c .  2. 

l3  Ontario: Provincial Ofences Act, R.S.O. 1980, c .  400, as amended; and, Saskatchewan. Surnnwq 
OfFences Procedure Act, RS.S. 1978, c. S-63, as amended. 

l4  Judicature Act, R.S.N.B. 1973, c .  J-2, as amended. 
1 .  

15 Youth Protection Act, S .Q.  1977, c. 20, as amended; and, Children's Act, S.Y .T. 1984, c. 2. In Nova Scotla, 
S. 8 of the Young Persons Summary Proceedings Act, S.N.S 1985, c .  11, reads as: follows: "At  any stage of 
the proceeding6 under this Act the youth court may refer the matter to an agency for an aseesamenl 
regarding whether the young person is a child in need of protection or could benefit from services under the 
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Ciiminal Behaoiourlof ChilBnen Under Twelve Years 

According to the Crimr&d Code, children under 12 are not considered criminaLly responsible 

for any offences they commit. l6 Children who c~mmit.acts,~ihich would b8considered in 

tion of the law if they were committed by adults or young persons, now fall under 
b 

diction. 

Dunng the consulktive process thar led to the passageof the YOA, there was almosfcom- 'e 

plete consensus concerning the desirability of raising the minimum age of c r i h a l  responsibility, 

nning with the fvst  recommendation to do so in 1965.'' Children were rarely prosecuted,ll and 

the possible stigmatizing effect of court processing, concern over which led to the enactment of P", alternative measures for some young offenders, was thought to be even more serious and likely for 

young children. The possib&ty that childreh under 14 did not have the capacity to for& criminal 

intent and, therefore, were not criminally responsible, has been recognized in common law with the 

presumption of doli* incapax. l9 De-crirninalizing the behaviour of those under 12 also had the indi- 

rect effect of increasing the degree to which young offenders were held responsible for their behav- 

iour.'" Especially since the proclamation of the YOA, however, law enfoxcement groups and some 

welfare model supporters" have been vocal in their opposition to the new minimum age, advancing 

several arguments. They point to the deterrent value of possible prosecution and the incidence of 

, law breaking by chiJdren, apparently rising in both frequency and severity. 2 2  

--**-*-----*------ 

(cont'd) Children's Services Act." 

1 b 
, Prior ro 1984, prosecution had been possible for children as young as seven (s. 12). 

1 1  Department of Justice Committee on .Juvenile Delinquency, ~ u u e n i i  Delinquency in Canada (Ottawa: 
~ u e e n ' s h i n t e r ,  1965) a t  40-53. Proposals ranged from 10, a s  the desirable minimum, to 14. 

' l '  i n  1983, 6nly 2% of juvmiles appea+g in court were between seven and 11, and 40% of these were adju- 
dicated not delinquent. There was, however, great inter-provincial variation: at one extreme, 8.5% of youth 
appearing-before the court in P.E.I. were under 12, wWe at the other extreme, the corresponding figure for 
Quebec was .09%. Statistics d"anada, Juvenile Delinquents, 1983 (Ottawa: Supply and Senices Canada, 
1984). This is reflective of different legislation and policy. Ln several provinces (e.g., Manitoba. and B.C.) 
diversion of young children was practised almost routinely. In other provinces, the prosecution of children 
was legislatively prohibited (e.g., Quebec: Youth Protection Act, S.Q. 1977, c .  20, s. 60) or restricted (e.g., 
Alberta: Child Weifire Act, S.A. 1984, c. G8.1, s. 72 and 73.) 

lP J McLeod, "Doli Incapax: The Forgotten Presumption in Juvenile C o g  Trialsn (1980) 3 Can. J. Farn. L. 
251. d 

'% Bala 8: H. Lilles, Young Offenders Act Annotated (Ottawa: Solicitor General Canada, 1982) at 422. 
e 

'L A. W. Leschied & S.K. ~ i l s o n ,  "C*al Liability of CluLdnn Under Twelve: A Problem for Child 
Welfare. Juvenile Justice or Both?" (1987) 30 Can. J .  Crim. 17. 

" Concern had also been expkssed that  adults may manipulate children into commit ing crimes, knowing 
that the childran cannot be prosecuted. It had been the case that the adult could not be charged with 

6 2 



, The provinces could have d / ted to continue the prosecution of' children who violate provincial 

offences, but this has not be ddne. Rather, the provision that restricts the prosecution of.children 

for federal  offence^'^ has b&n joined parallel provincial laws.I4 

Where provinces have defined statutory procedures for the handling of ebild "offenders," this 
b 

has been qccomplished in the context of the child welfare system. Peace offrcers are embwered to 

detain child offfenders and return them to their parents in British Columbia," O n t a r i ~ , ' ~  Nova 

S ~ o t i a , ~ '  and Prince Edwafd Island." Police a re  encouraged to identify theAiWoffenders who may 

also be in need of protectioi in Alberta,29 Nova S c ~ t i a , ' ~  and Prince Edward Island." Even without 

a statutory directive to this effect, police officers, a s  with all professionals working with children, 

must inform child welfare authorities if they encounter a child who may be in need of prokc- 
2 

t i ~ n , ' ~  Once the referral has heen made, the child must still conform to the statutory definition of n 

child iq need of protection and the regular pr&edures apply, except perhaps in those provincefi 

where the criminal behaviour itself is considered possible indication of the need for protective serv- 

ices. Ontario has provided the most explicit direction in this regard. In that province, a child i~ in 

need of protection if: 

the chdd is less than twelve years old and has killed or seriously iqjured another person or 
caused serious damage to another person's pro erty, services or treatment a re  necessary to 
prevent a recurrence and the child's parent or & e person having charge of the child does not 

------------------ 
(cont'd) counselling an offence, because the acts of children are not technically "criminal." Sectlon 23.1 of 
the Criminal Code now prevents this situation. 

" Criminal c d e ,  s. 12. " Young Ofienders (British Columbia) Act, S.B.C. 1984, c. 30, S. 2; Young Offenders Act. S.A. 1.984, c. 30, 
s. 4; Summary d f inces  Procedure Act, R.S.S. 1978, c. S-63, s. 2.1; Provincial Offences Act,.R.S.Cj. 1980, r .  
400, s. 91(b); Summary Convictions Act, R.S.Q. 1977, c. P-15, s.  2.1; Young Offenders fP.E.7.) Act, S.P.E.I. 
1985, c. 47, s. 4(1); Young Persons Summary Proceedings Act, S.N.S. 1985, c. 11, s. 4;  Young Peruon~ 

Offences Act, S.N. 1984, c .  2, s. 5; Young Offenders Ordinance, O.N.W.T. 1984; c. 2, s .  5. See also 
Lunenburg County District School Board u.  R.C.  (1984), 2 Y.O.S. 6631 (N.S. Farn. Ct.). 

" Familj and Child Senice Act, S.B.C. 1980, c. 11, s .  22.1. t 
1 

' 4  Child and Family Services Act, 1984, S.O. 1984, C. 55, S. 40(10). 

2 7 Children's Services Act, R.S.N.S. 1976". 8 ,  s. 45(1A)(b). 
. , 

" young Offenders ( P X J . )  Act, S.P.E.I.  1985, C .  47, s. 4(2). 

3 9  Child Welfare Act, S.A. 1984, c. (2-8.1, s. 4 and 5. A police offfcer has'the dis'cretion to report the rnatkr 
to the ,Director of Social Services and Community Health, if there are reasonable grounda to believe that u 
child has committed a federal offence. The Director must then investigate the matter. 

3 0  Chifdten's Services Act, R.S.K.S. 1976; c.'8: s. 45(1A)(b). 

"' Young Offenders ( P E J . )  Act, S.PTEII. 1985, c. 47, s. 4(2). 

" E.g., Children's Act, S.Y.T. 1984, c. 2, s. 115(2). 



provide, or refuses or is unavailable or unable to consent to, those services or treatment; 

the child is less than twelve years old and has on more than one occasion injured another 
person or caused loss or damage to another person's property, with the encourgement ofi the 
person having charge of the child or because of that person's failure or inability to supervise 
the child adequately. s' 

Child welfare legislation in New Brunswick explicitly permits both young offenders and child 

offendetb to be brought into that system." Child offenders may also be considered to be in need of 

prowtion in ~ewfoundland~ '  and the Northwest Territories." The same is true for Yukon,37 but 

children disco~ered committing offences can also be referred to diversion ~ornmittees.~'  

''Statu~ Offenders " 

The YOA has also eliminated the category of status offences by restricting prosecution to 

behaviours for which adults can be convicted. Although there was a great deal of provincial varia- 

tion, by the 19806, few such offences were heard in juvenile courts in Canada.39 Provinces stiU 

retain the jurisdiction over truancy,40 but if such a charge were to be laid, it would fall under the 

provincial school s-tatute. C e d y ,  underage drinking, considered a status offence by some,. will 

-*----.-*-a*--*--- 

'' Chdd and Family Services Act, 1984, S.O. 1984, c. 55, s. 37(2)6) and (k). 
,' 

"The Child and Family Seruices Act, S . N . B .  1980, c. G21, s. 31(1)(1) provides that  a young person or child 
who commits an offence may be characterized as a child whose security and development are potentially in 
danger. . 

" Child Welfare Act, S.N. 1972, c. 37, s. Z(l)(a.l)fxjv). 4 child in need of protection can include "a child 
actually or apparently under the age of 12 years who perform an action that  contravenes a provisbn of a n  
Act or a regulation made there under or a municipal regulation or a by-law or an Act of the Parliament of - "  

Canada." 

Child Welfare Ordinance, R.O.N.W.T. 1974, c. C-3, s. 14(1)(i). A child may be in need of pro tion if"he 
IS or, in the absence of evidence to the bnt rary ,  appears to be under the age of twelve years an  behaves in 
a way whch, in the case of any other person, would be a n  offence created by 9 Act of Parli E ent or by 
any other regulation, rule, order, by-law or ordinance made thereunder or an enactment or municipal by- 
l a w  " % 

- t .. 
" Children's Act, S Y.T 1984, c. 2, s.  115(1). . r( 
" Ibid. These commitbes are available for both young offendep and children potentially "in n& of guid-' 
ance " The child must admit the substance of the allegation and agree tp the;diversion program'decided 
u j m  This seems to be almost a n  offence-oriented appmach in that  children are  drawn exactly @ i  
same sysmm that  deals with some of those persons who contmitcrimes. a 

d 
-3' 

'' In 1983, 108 charges were laid against juveniles for sexud immorality, representing . O W  of all charg&. 
Half of these charges were hcard in Manitoba. Over half (55%) resulted in findings of not delinquent. 
Education relatad offences, mostly truancy, were some a t  more common. They constituted 0.5% of all "t charges, but truancy was prosecuted in only three pi%-: Nova Seotia, Ontario and Alberta. Again, 
over half of the tharges were terminated without a findrnghf delinquency. Statistics Canada, wpm, note - 
18.' / . , , 

.r 

4 0  British North America Act, s .  93. 
s 



continue to be prosecuted, by authority of liquor qntrol  acts. However, sexual immorality has been 

deem and provinces no longer have the power to create such offences as incorrigibility or 

to Alternate Systems of Treatment and Control .6L .. 
-. 

The . A boundaries of the d s e r y  systfrns for youth - eduption; child welfare 

, 
$ 1  

and health - were considerably bl when the JDA wqs in eKwt. As discussed in Chapter 3, + 
welfare model supporterg prosecution of status otTences permitted the referral of 

emotionally troubled youhg per&ns into social service resource$, such a s  treatment. As another 
. 

% 
1 

possible disposition, a juvenile delinquent could be ordered into the care of the provincial qhild wel- $ .. 

fare system." 

Currently, the responsibility for children in need of protective or mentalo health services l w  " 

explicitly with agencies designed to service these client groups, a more distintive division of powers, 
, 

as described by Professor Bala: I 

The YOA makes clear that while there is to be a special law and a separate justice an4 cor- 
rections system for young offenders, the basis for state action is the imposition of criminal 
sanctions, not the promotion of the welfare of children. As with adults, stc te  involvement in 

7 the life of a youn person is only justified when a criminal offence is alleged, and duly proven 
according to law. 5 

This narrowing of juridction has been thought by welfare advocates to represent a n  aban- 

- . donment of some young persons, espqially children under 12 and status offenders (see Chapter 3). 

I: is perhaps in h e s e  groups where the most emotionally disturbed persons may be found. Cohan . 

would think it unlikely that a deviancy control system would ever abandon anybody;da new place , 
for them would simply be found. Many of the juveniles who were sentenced to treatmdnt under the 

s 
JDA have now been made the responsibility of other control systems. Status offenders and child 

offenders, for example, may have been "relabelled downwards" or considered to be in need of 

treatment w i t h  the child welfare system.43 The mental health system can accomni'date many of 

those for whom treatment orders cannot- be used, by involuntafy commitment for conduct dieor- 

d e p .  And finally, it &ems likely that to circumvent the problems encountered in the ule of 

treatment orders other sentencing options may be used. In all cases, with exceptions in some prov- 

inces, these alternate methods of induction into treatment are less visible and/or occur with fewer -- F --------------- 
" JDA, s. 20(l)(h). This would bypass entirely any need'to justify hidher status as a child in need of pro- 
tection or any legal recourse to contest such a designation. 

I I 
41 "The Young O f i d r s  Acf: Why a: New Era of Juvenile Justice?" (1985) Paper presented at the Meetings 
of the Canadian Psychologicai Association, June, 1985, a t  8. 

C 
4 3  Visions of Sacid Control: Crime, Punishment and Claerific&n (Cambridge: Polity Press, 1985) at 64-6 



of the due process protections candidates for treatment orders enjoy. 
d 

Youth Justice System 

Court-mandated treatment is stiU possible using other sentencing options that do not require - 

the consent of the young person. This was a prevalent practice in the juvenile court. For example, . 

treatment may be incldded as a condition of probation. In a B.C: case, a condition of probation 

requiring a youth to live a t  a facility lMoffat House] where he could recieve treatment was con- 

t e s M  as being "tantamount to him being detained fok treatment without the consent of himself or 
.. 

4 
his mother contrary ... to subsection 22(1)." The petition was dismissed because "the order in ques- 

tlon does not direct that he be detained for treatment" so no.consent was r eq~ i r ed . '~  Courts will 
P A 

generally accept a condition that is specifically related to a certain place and time, unlike the prac- 

the adult courts,'' where t!!e vague condition that a person "seek out and be amen- 

can be used.46 One of the advantages seen to using probation orders in this way 

id that non-compliance can result in a new charge o r  a varied disposition." 

Another option is to sentence a young offender to secure custody 'kith a requirement for 
a 

treatme t on an out-patient basis a t  a nearby treatment facility. At least one juridction has f 
overcome the problems posed by s. 20(1)($ by designating! a treatment facility as a s&e custody . 

facility and sentencing young persons under s. .20(1)&). Treatment may also be administered in 

open custody." Four private organizations claim to admhister treatment orders on a non-residen- 

------------------ 
'? CB. v .  R. (1L841, 2 Y.O.S. 3491 (B.C.S.C.) per MacDonald J. The court continued: "The fact is that 
Moffat House is the only facility available to the petitioner at this time where he can receive treatment of 
the type and kind recommended. ... The Provincial Court Judge was well aware of the petitioner's o%jections 
to Moffat House, but properly considered his t r ea tmed  to be 'by far the most important thing.' I agme." 
Speakrng also to the measures to which a court will consent when a child's rehabilitation is at issue, it has 
recontly been held that having an AIDS test is a reasonable condition of probation for a boy convicted of 
soliciting. R.  and GDM. (3  ~ebruary 1988), Vancouver CC871598 (Co. Ct.) 

" R .  o. D h o n  (19751, 11 N.S.R(2d) 81, 5 A.P.R. 81 (S.C., A.D.); R. u. Gorcchie (1975), 11 N.S.R(2dj 100,5  
A.P.R. 100, 1 C.R.(3d) 5-33 (S.C., A.D.); and, R. v. Beauvab (1978), 5 C.R.(3d) 5 2 7  (Ont. C.A.). For adults, 
attendance at a treatment centre is justified by s. 663(2)(h) of the Criminal Code, which empowers the 
court to epecify "reasonable conditions." See R. u. Chhjwlrn (1985), 18 C.C.C. (3d) 518. (N.S.S.C., App. 
DIV.) 

" RS. Komar, "Annotation to C.B. v. R." (1987) 2 Y.O.S. 3492. 
-4 

" S 26. As noted above, the provision for noncompliance specifically does not apply to treatment order dis- 
positions. 

" R. Weiler & B. Ward, "A National Ovemew of the Lmplementation of the YQA: One Year Latern (1985) 
8 Perception 2. Included in the facilities where this is posaible are Coastal Commuiity Services, in Victoria, 
B.C.,; Ddwmourt Youth Home, Toronto, Ontario; and, Davenport Youth Home, Toronto, Ontario. 
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td, counselling basis.49 Certainly, an acquittal due to insanity or a fmdmg-of unfitness to s t u d  

@a1 would usually result in a heutenant-Governor's W a r r b t ,  thereby securing detention in s 
I 

mental health facility. 

\ 
AU of these measures would attain the same end as  treatment orders. Indeed, young persons 

sentenced by these means to residential treatment may be >detained in the same facilities a s  those 

on treatment orders. I t  is important to note, however, that while treatment is the goal, offenders 

sentenced in this way will be recorded, in official statistics, as  recipients of probation or custody. 

The frequency with &ch these measures occurs would remain unknown. In any event, they con- 

stitute a legal circumvention to the problems of consent in treatment orders. In other respects, 

the due process protections of t h e - ~ o ~  will be available. However, this is not necessarily the case 

for non-crhinal justice placements. 

Many young persons and children may not be candidates for treatment, even in custody or us 

a condition of probation. "Status offenders," children under 12 years, and provincial offenders 

cannot be subject to such measures because they are outside of the jurisdiction of the YOA. Even 

young offenders convicted of minor offences may be ineligible, as they warrant only a minor sen- 

tence. If any child manifests emotional problems, and that is the main reason for state interven- 

tion, the youth court is no longer the appropriate place for them. That is the explicit p a l  of the 

YOA. As Kirvan has noted: "Where the welfare of a young person is a t  issue and commitment or 

wardship may be necessary For mental health and child protection reasons, respectively, resort 

should be made to the appropriate legi~lation."'~ In reference specifically to treatment orders, she - 
continues: "It is not suggested that the specific needs of a young person should not be addreesed by 

B 
the juvenile justice system. Rather, it is suggested that these needs would be more appropriately 

4 

addressed outside of the crimind law once a disposition commensurate with the offence has been 

sa t i~f ied ."~ '  Contact with the justice system could be avoided altogether, if an emotional problem 

was severe: 

the mentall disordered condition of the, accused would clearly permit the exercise of 
prosecutoAdbcnt ion  not to rosecute for a minor offence not involving dangeroua conduct. 
and to divert such an accusec$frorn the criminal p r ~ s s  entirely, where the &ilkation of 
mental health services in the community. or civil co tmtment  to a psychiatric facility might 

, . 

------*------ 

4 9 These are the Famdy C o w l l m g  Centre, 'Samla, Ontario; KAIROS, Kingston, Ontario; the John 
Howard Socktj., Windaor, Ontario; and, &a&e Sentencing Plan, Winnipeg. Manitoba. It  is not clear 
hoy t h ~ ~  can be done, unless'the courts agree that detention does not have to be involved. 

5 o M.-A. &an, "Co*mentaq on the. Implications of the Young ~ f i enders  Ac? for Treatment and 

ReWilitation" in H. B q t t ,  ed., Learning Disabilities and the,~ou& Ofiender: From Arrert to Dirporition 
!Ottawa: Canadmn ~'s&tion for Children &d Adults with Learning Disabihties, 1986) 39 at 52. 



be more s~itable.~' 

Perhaps in anticipation 

expanded- their scope to 

of this void c f t  by the YOA, provincial systems of child welfare have 

encompass the emotional and mental health problems of young persons. 

The same is true for diagnostic cksf ica t ion  systems for mental health professionals. Although 

devised in the U.S., that country has witnessed r e f o m  similar to the YOA in &it status offences 

have been decriminalized and the justice model has been adopted in most states. 

Provincial Mental Health Statutes 
i 

i 

" t 

Each province has a statute that governs the ;are and treatment of persons who suffer from 

mental dr'sorders. Within each statute are  defined the procedures for the voluntary admission of 
. - 

individuals. Those not competent to give consent can be committed involuntady, if they conform to' 

the s t a t w r y  definition bf mental disorder. A third avenue of admittance involves surrogate con- 
e 

sent. As discussed above, in some jurisdictions, persons under 16 are not considered able to con- 

sent, so their parents must provide surrogate consent. This situation is gradually changing, as stat- 

utes are being amended to conform to the ~ k t e r .  For example, the Uniform Law Conference has 

supported the use of a definition of consensual powers that recognizes that some children have the 

maturity to make decisions about their lives earlier than others, and earlier than age 16 (see 

chap& 3). This parallels the trend, dscussed above, toward granting children greater rights. ' 

I If competent young persons can now :efuse admission to tre-ent facilities and, as experi- 

ence with treatment orders has revealed, adolescents are unwilling to consent to such 

measures, an overall reduction in the number of mental health admissions for this age group might 

be expected. 16 16 also possible, however, that such admissions would increase. Impedments to the 

use of treatment orders and the narrower jurisdiction of the youth court might have combined to 

decrease the involvement of the youth court in thedpsychiatric problems qf children and young per- 

sons. For example, the 671 children and young persons admitted to health facilities for delinquents 

in fiscal year J982/83, an'd the 1,112 adrmtted in the following year," could no lorfger be admitted 

under the jurisdction of :federal - bgisiatioq. Admission, either voluntary or involuntary, -using 

mental health s&tutes will be necessary. It  is already the 6ase that, in B.C., the adolescent 

treatment centre will only accept young offenders on treatment orders if there is parallel admission 

under that province's mental health statute.s4 
----------* 

" I ? .  L. S i m p o n  118771, 35 C.C.C.(2d) 337 a t  362, per Martin, J.A. 

*' Stabtics Canada, Selected Tables from Annual Return of Sp2cial Care Facilities 1982183 ( 

SupPy and sewices Canada, 1986), and, S t a t i s t i c s  Canada, Redent ia t  Care Facilities (Ottawa: 
9 and Sarviw Canada, 1987 1. 

\ '' 0.  Clark & D. Eaves, 'Heath Services for Young Offenders in British Columbian (1985) 1 B.C. 
Psytholoqiat 30. i 



Many young persons, being unvilling to consent to cari, .and treatment, may only be admit- 

ted involuntarily. In order to qualify for involuntary admission, 'a person must manifest a mental 

t$hrder. In this regard, the mental health system has been expanding its mpe frdm "classicalm 

mental illness and psychoses to include the anti-wid behayiour typical of adolescence, so-called 

"conduct disordefs." Features of this mental illness include: 

Dficulties a t  home and in the community common. Frequently there is precocious s&al 
activity, which may be a gressive or subm~ssive, depending on subt . The child t pically f blames others for his or er dimculties and fwl s  unfairly treated an'8"mistrwllul o lo thsn .  
Self-esteem is usually low, though the mdwidual may prqject a n  image of "toughness." 
Unusually early smoking, drinking, and other substance use are also common. Poor fruetra- 
tion tolerance, Irritability, temper outbursts, and provocative reckleesneas are often present. 
Academic achievement is frequently below the level expected on the basis of intelligence and 
age. Attentional ~ c u l t i e s  are common, and may justify the additional diagnosis of 
Attention Deficit Disorder. j5 

t 

Recent modifications to this classification system make the category of conduct dlsorder h o s t  

synonymous with the types of behaviours prosecuted by the juvenile court. In order to be d~agnoeed 

with a conduct disorder, a young persons must exhibit criminal behaviour, truancy, and/or running 

away from home. The new category of "oppositional defiant disorder" encompasses many of the 
I 

behayiours previously called "incorrig$bilityn: 
4h 
'-4' 

Children with this disorder commonly are argumentative with adults, freque~tiy lose their - 
temper, swear,'and are often angry, resentful, and easily annoyed by others. They Requently 

adult requests or rules and deliberately annoy other people. They tend to blame 
'$%%l?iexei* own mistakes or difticulties. ... Typrcally, s rnptoms of the disorder are more 

evident in interactions with adults or peers whom the child knows well. Thus, children with 
the disorder are likely to show little or no signs of the disorder when examined clinically. J 6  

Few adolescents would not fall under such a broad-definition. 

An increxe in mental health admissions for juveniles has been observed In the Un~tsd Statas 

by Lerman, despite a decrease for all other age groups. More than half of such adm~ss~ons  are for 

general behavioural disorders, "a variety of 'acting out' or deviant behaviours or symptoms that 

are not classical signs of psychiatric disturbance.")' Lerman concludes: 

It a pears &at the inc niles in the mental hea'lth subsystem has been accompen- 
led i y  a distinct uuliza . The 9tate hospitals, in particular, are probabl admitting 
many youth who may ;nodeviant behav~ours, but who are not menta ly  ill in the 
classical sense. This i 

r 
t the m e n e l  health system has probably broadened ih 

definitional boundaries heterogeneous array of behaviours that evoke oficial rtnd 
adult concerns. 

" American Psychiavlc ~ s s o e i a h o n ,  Diagno~tic and Statistical Manual of Mentot Di~ordrrs  3d Ed. ' 
(Washmgton, D.C.: American Psychlatri: Association, 1980) a t  46. 

5 6 American Psychatric Association, Diagnostic and Stalistical Manual of  Mental Dirordera 3d Ed. R e v  

(Washington, D.C.: American P s y h t r i c  Association, 1987) a t  56. 
$1 

I -' P. Lerman, Deinstitutionalization and the Welfare State (New Brunswick, N J :  Rutgem .Univer,aity Presh, 
1982) a t  134. In 1975, this constituted 57.2% of adrnissions'for under 18 year olds to the psychiatric unitr 
of general hospitals, and 71.8% of addusions to state or county mental hospitals for the eame age group. 
He included in this category alcohol and drug chordem. 



AJW by the privatization movement and coverage d e r  malied p h , f 9  private adolescent psy- 

chiatric faciIit5es are comprising a bidden o o r r d o a l  ay-rn in the U.S. 

It is too early to cieterrrritse if a M a r  situabioh will occw in Canada. Some of this shift has A 

been related to U.S. r e f o k  such as the dec-tion of status offenders, now accomplished in 

Canada by the YOA. The privatization of youth mental health treatment is occuning here,.but 

socialized m d c a l  plans extend insurance coverage for these services to all s o c i ~ e c ~ n o m i c  levels. I t  

would, therefore, be unlikely that inscitutionalizati 1 in non-state run facilities would be used ' 

mostly by f l u e n t  groups, ris in the U.S. 
\ 

In any case, the repeal of the JDA meant that one avenue to treatment was blocked, but 

some young persona previously dealt with by the juvenile court may end up in the mental health 

system. Legal jurdiction was easily obtained over juveniles,with such a broad definition of delin- 

querky. Now, h e  mental health system has defined itself responsible for the criminal behaviour 
'. . 

of youth and those behaviours previously called status offences.?he consent of the young persons 

is not required, ,whether admission is involuntary, or accomplished "voluntady" with surrogate 

consent. Especially in the latter case, legal protections may be lacking and the yc&ng'persons has 

little recourse to uappeaL@'o 'Decisions are made in private and do not have to be justified, unless 

contested. As such, children and young persons treated through the mental hedth system do not , 

necessarily eqoy the same legal rights they would have if detained under treatment orders. 

Prouineial Child Welfare Legislataon 

/ 
It is a provinc~ai responsibility to enact l egda ton  and provide services for children who are 

be "in need of-protecbon" by the state. In such c~rcumstances, family int4rvention 

or, m more extreme circumstances. the child may be removed from the home. The 

applicable statute of each province defines those characterist&s of a child or th3 family that indi- 

cate state int.ervention%ay be required. Physical or seauk  abuse, family violence, abandonment. 

neglect, and the death, infirmity, or imprisonment of the parent(s) are f r e q u e F - ~ u - a s  justifica- 
-- . 

uuns for removing a child from &/her home. Failure of a parent to allow recommended h ~ c a l  

treatment is explicitly considered grounds for apprehension in all provinces. '. 

" P Letman. "Child Welfare, the Private Sector and Community Based Corrections" (1984) 30 Crime & 
D e b q w ~ e y  5; 4. C. W a&n, "New F m s  of %cia1 Conmi: The Myth of Deinstitutionaliwtion" (1981) 
24 Amer. Beh. Sci. 724. 

'' As notad above, there is no revieu for "voluntary" admissions, as it is assumed that t h e  patient may 
leave whenever d e s d .  



The passage of the YOA has two possible coa&quences for the child welfaie ~ryetsm. ht, 

child welfare caseloads could decrease,because adrnisaion to care is no longer psaible as a dispoai- 

tion of the youth court. All children accepted into care must now conform to the defhition of "child 
** .+ 4 

in need of protection"" whereas agiudimtiw as a delinquent was the only requircrrnent pmviouely. 

No doubt, many young persons dealt with in this manner would not have qualified for protective 

services." In British Columbia, it is reported that, a t  the end of fiscal year 1985186, the child-in- 

care caseload was the lowest it had been in 20 years." However, it is to early to discern a trind 

concerning the number of admissions to care, at least in B.C. (see Table 4. lj. 
C- 

A second, and more likely, possibility is that admissions to welfare services would increaeel ** > 
Such services continue to be cost-shared with the federal government, under the Canada Assislance 

4 
Pia.:.b4 More importantly, the furisdiction of child welfare services has expanded to include the 

"criminal" behaviour of those under twelve (see above) and the behaviours previolsly called statua -- . 
offences now fall under their purview alone. In addition, the mental health problems of children 

have been accepted by the child welfare system as an area falling under their purview. In recent 

years,mlegislative amendments have r e f l e d  this expahaion. All provinces, with the exception of 

B.C.,bJ incorporate some form of emo,tional deprivation, injury, or neglect into the s&tutory defini- 

tion of "child in need of protection."" This is in contrast to the other criteria, which typically focus 

6 '  Except, arguably, those taken into care on a voluntary basis. For a discussion of this process, see D. 
Turner & B Shields, "The Legal Process of Bringing Children into Care in British dolumbia" in K.L. Levitt 
& B. Wharf, eds., The Challenge of ChiM Welfare (Vancouver: h ivers i ty  of British Columbia Press, 1986). 

li; " Criminal behaviour had n a common criterion of the need for protective services. However#ere is 
only one province where such .s  still the case (New Brunswick). See w p m ,  note 34;An exceptiiin may be 
jnve* prostitution. uThe C.A.S. Looks a t  the Young Offenders Act: 'It's a ~efinite 'htpro~ernent"'  (1984) 
l O ( 6 )  haison 23. * < 

C 
L ' 

'' British Columbia, h!Iutistry of Human Resources, Services for People: Annual Report 1986186 (Victoria: 
1987). This includ& children admitted to care by their parents voluntarily. 

" S.C. 1966-67, C. 45. This statute provides for the sharing of the costs for assistance and welfare eervice ..,a 

program and deocribes formulas whereby the federal government will aesign monies to the provinceu, 
Those covered include any person "under the ,age of twenty-one years who is in the care and cuatody or 
under the control or supervisiori of a child welfare authority ..." a. 2(g)(i). 

" In B.C., the court is required to consider the emotional and mental condition of *he parent r&et than 
the child (Family and Child ~ & u i c e s  Ad, S.B.C. 1980, c.  11, S. 14(3)(a)). The limitations of not being,able to 
consider the child'e mental and emotional health became evident in the came of AX.  and BX. a .  
~ u p r i n ~ & n t  of Farnib and Child Services (19861, 49 R.F.L. (2d) 337 (B.C.C.A.). The parents were 
deemed fit, but a 16 year old daughter was found ta suffer from "menhl ilLhee4t.h which malrifestsd itself 
in an irrational and inexplicable fear of the parents." Faced with a eituation where apprehension wae con- 
sidered necessary, the court had to rule that the parenb had a disability, to be consistant with tke otatu- 
tory definition. ' 

" Child Welfore Act, S.A. 1984, c. G8.1, s. lCW and (g); Family Service8 Act, R.S.S. 1978, c. F-7, 8.  16(d); 
Child and Family Services Act, S.M. 1985, c. 8, s.  1 and l7(c). Child and Family Seruicu Act, 8.0. 1884, c. 



Table 4.4 
" 

6 

Number of Childre3 Admi!&& k the Care of 4 ChiicL-m's Aid Society 
9:. % cne Superintendent of Family and Cmd Sefvices, 

&d the Proportion Admitted by way of the Juvenile Delinquents Act 
British Columbia, 1961162 to 1985186 

iY % ,,,.,,,,,.,,.--.,---------.-.------------------------------------------------.&------:--------------.----------------------A------------ 

JDA - Fiscal Year Total Pemnt of- ' ' ' 

- Admitted Admissions Total 
---.-----------.------'------------------*-------*------------------------*------------------------------------------------------------ . 

51 
1 ,  

Source: Britieh Columbia, Department of Social Welfare, Annual Report of the Department of Social 
Welfhre (Victoria: Queen's Printer, 1960 to 1968); Annual Report of the D e p a h n t  of Rehabiktion and 
Social improvement (Victoria: Queen's Printer, 1969 to 1972); Ministry of Human Resources, Senices to 

1 

People, Annual Report (Victoria: Queen's Printer, 1973 to 1986). * 

* Figures are not available. 



I 

upon acts or omishiom of the parent(s), physical or medical factors, characteristics of 'the child's - 
enkronment, or moral judgments regarding the quality of life which &.child eqjoya. In m e  

I ' 
cases, rather explicit statutory direction has been made of the types of,e&otional problems which 

Y 

- cohd lead to a declaration that  a child-is in need of protective servicbs. Such definitions tippear to. 

encompass many of the b e h a d a l  problems commonly manifested in adolescbnce, although, in 

Alberta at lea&, indication of parental blame is necessary." In Ontario, however, only demonstia- - 
tion of a parental inability or reluctance to take remedial measures is required.'' 

JPad e k o t i o n i o r  mental disorder has been determined to render a child in need of protectwe . * 

--------------- 
(contFd) 55, s. 37(fj to (h); Youth Protection Act, S.Q. ,1977, c. 20, s. 38(lb) and (h); Family and Child Servrc+*r 
Act,.S.P.E.I. 1981, c. 12, s. 1(2)(g); ChiM Welfare Act, S.N. 1972, c. 37, s. 2(a.I)(vi); Children's Servicea Act, 
BS.N.S. 1976, c. 8, s. 2(m)(iv); Child and Family Services an4 Family Relations Act, S . N . B .  1980, c C-2.1, 1 

, s, 31(l)(d) and (e); Children's Act, S.Y.T. 1984, c .  2, s.LlS(l)(d); and, Child Welfare Odinance, K.0 ,N .W.T  ,I 

1974, c. G3, s. 14(1)(1). 

6hA child is emotionally injured 

, .  
' 

(i) ifsthere is subpwt ia l  and observkble impairment of the child's mental or emotional i 

funcbomn that is evidenced by a mental or behavioural disorder, including anxiety, depree- f sion, with awal, aggession or delayed development, and +$ 

0 . . w 
(ii) there are reasonable and probable grounds to believe that  the emotionaPin.iury 18 the 
result ~f 

(A) rejection, 

, (B) deprivation of affection or cognitive stirnula 

(Cj exposure to domestic violence or severe 

+ . (D) @appropriate criticism, threats, hurpiliation, accusations or expectations d or 
towards the child, or 

(E) the mental or emotional condition of the ardian of the child or chronic alcohol or , 
' 

drug abuse by anyone living in the same resi r ence a s  the child. 
I 

Child Welfal;e Act, S.A. 1984, c.  G8.1, e., l(3)(a). 

'' A child is in need of protection if it is determined that: 
* * 

(f) the child has suffered emotional harm, demonstia'ted by aevere, 

(i)amciety, 

(ii) depression, ', 
3 . d. 

. (iii) withdrawal, or 
* f 

(iv) self-destructive or aggressive behaviqur, ' 
J 0 
& 
h d  the child's parents or the person having charge of the ch ib  d&s not provide, or r e fua r  or 

r, is unavailable or unabIe to consent to, setvices or treatment to remedy or alleviate the harm; 

) there is substantial riak thkt the child will suffer emotional hwm of t c use (f); .md the child's parent or the person h a w  charge of the child 
r e b  or is unavailabkwr unable to consent to, eervleee or treatment to 

Child and Family Services Act, $984, 8.0. 1984, c. 65, s. 37(2). 



< 

. . 
* 4 aewices, the usual measures available6'i have been a u  n tp j  in same are? by explicit avenues 

for therapgutic mentd health mrvices. In Ontario A d  h t o b k  parents may voluntarily yield 

then children tp care if they h e  unable to provide the serrrices'required by a child who has a s p i a l  
F 

need, which may include a mental disorder.'O Alberta was the first province to delineate when and 

how children could receive residential treatment. Provision,was made for the secure treatment of 

' wards who suffer from a mentd  or behaviottral,,disorder and present a danger to themselves or 

others. Short-term, emergency detention is possible if it is necessary' to confine the child in order to 
I 

protect hisher survival, security or deveiopment.ll Detention far a longer term may be judicially 

ordered if it.is determined that it is necessary - to confine &e child in order to remedy the mental or 

behavioural disorder:" , - 
k 

The legal protections available to candidates for treatment orders are  generally not available 

if treatment is sought through the child welfare ~ys t em,7~  h this arena, the "best interests of the 

childn a& to be paramount and the paternal philosophy that led to a disregard for due process in 

the juvenile court is stiil a t  work. Moreover, most children are admitted to care under voluntary, 

informal agreements, so judicial qrutiny of decisions is rare." Given the expanded statutory juris- 
v , 

diction and the lack of visibility or due proceds, the juvenile court seems to be recreated in the child 

welfare system. The only constraiht upon this would be the resources provided by the provincial 

'' ~ h e s e  ihclude l);retuv of the ~h i ld  tolthe parenus); 2) return'of the child with*agreement Wt the 
agency responsible maintain supervision of the family; 3) placement of the chiid with a third party with no 
transfer of guardianship; +j making the child a temporary ward of the agency, while maintaining the 
option to extend the wardship at a later date or order,a period of supervision for aft& the expiry of the 

B '  

wardship; and 6 )  making the'child a permanent ward of the y n c y  or a ward for an indefinite period. 

'O In Ontario, this is defined as  "a behaviouial, defilopmental, emotional,'physicql, mental or other handi- 
cap." Child and Family Services Act, 1984, S.O. 1984, c. 65, s. 30. Section 198(e) allows the Ministry of 
Community and Social Services to further define "special qeed" in the regulationi. In Manitobs, amon$ the 
possible conditions are illnets, meatal retardation, or 'chronic medical disability." Child and Family 
Services Act, S.M. 1986, c. 8, sl 14(1). 

" Child Welfure Act, S.A. 1984, c. C-8.1, s. 41. 

" An exception is Ontario, where a &ild may be granted access to counsel and, if 12 years or over, a say 
in the p-. 

" D. Poitier, " h a 1  Worker Enforcement of Child Welfare Legislation: &I Increasing Potential for Abuse 
of Power" (1986) 6 Can. J. Fam. L. 216; and, Turner & Shields, supra, note 6,l. 



The Economy of Treatment 
t r 

The provrncial governments are  constitutionally responsible for the areas of child welfare 

and mental health. Treatment resources, usualky a responsibility of ministries of health, fall under - 
their auspices. With the shift of jurisdiction dictated by the YOA, the provinces anticipated that 

their expenditures would increase dramati~al ly, '~  so they enaged in cost-sharing negoQations with 

the federal government. Saskatchewan was the first to attamed an agreement, while Ontario has 

yet to do so. Most provinces signed an agreement whereby cost would be evenly shared for 
S' 

treatment orders, custodial services (excluding remand) ahd alternative measures." The federal 

government pays SO%, or 40 cents per capita, of provincial expenditures for legal aid costs." 

Som p vinces have embraced the YOA with wore enthusiasm than others. This mag bu V related to e different degree of changes its passage necessitated across Caoada. Manitoba and 

Quebec did not have to accommodate an increase in the maximum age of youth court jurisdichon. 

The Youth Protection Act of Quebec was very similar to the YOA, and that province already had ttn 
W 

extensive system of diversion and procedures for the extra-judicial handling of offenders under 14 

years of age. 
Y 

Perhaps the province which has taken the most aggressive minimal comphance stance IS 
1 

"Ontario. For example, they do not ourrently participate in the youth court survey of the Cen'tre for, 

Justice Statistics, providing only aggregate data instead of case by case data." Ontario has failed 

to provide for alternative measures programs, despite a policy of deinstitutionalization and provid.? 

ing community  alternative^.'^ It w a s  among the provi that requested an extension for the dak, 7 
of proclamation, already delayed from April 1, 1983 to ~ ~ r i l  1, 1984. when this was denied by 

Robert Kaplan, there was a general state of unpreparedness. Little training of jhstice permnnel 

bad  been done and several key policy decisions had yet to be made.'O But, perhaps the measure . 

------------------ 
7 5  E.g., British Columbia, ~ i n i s & y  of the Attorney General, Young Offenders Act: Caseload and Cost 
Projections (Victoria, November, 1982). 

'6 E.g., Manitoba, Ministry of Community Fzrvices, "YOA Funding Agreement Signed" (1984) , 4  Young (i 

- 1 Offenders Act Info Line 1. 

7 7 This amount is 90% in the Atlantic provinces. In 1985-86, the federal contribution was eetimatsd at $6.0 
million, more than double the $2.7 million figure of the previous year. Department of Justice, Annual , 
&ort, 1985-1986 (Ottawa: Minister of Supply and Services Canada, 1986) 30. 

~. 
71  Canadian Centre for Justice Statistics, JuvenileIYouth Court Statistics; The Transition Period (Ottawa: 
Canadian Centre for Justice Statistics, 1987) 7. 

9 

7 9 
% R Burgess, "Juvenile Corrections in Ontario" (1982) 44 Corrections Today 40. , 

* - - -  J- 
i 

* O  'J. Gault, 'Political Delinquency: Queen's Park % Setting Sorry Example by id Prvraltinatioh on 
4 ., 



m o d  in discord with the YOA is the creation of a two-tiered system. As with several other prov- 

ides ,  responsibility.for youth justice had to fall either under the child welfareministries that previ- 

oysly dealt with juvenile delinquents, or under the corrections system. Other provinces selected one 

o t  the other but, in Ontario, they opted to retain the status quo. Those under 16  fears of age are 

the responsibility of the Ministry of Community and &id Services, while 16 and 17 year olds 

remain under the auspices of the Ministry of Correctional Services. 

Another mdication of viriable response by the provincial governments concerns the availabil- 

~ t y  of treatment resources. The inclusion of s. 20(l)(i) in the YOA was a matter' of some surprise, 

bemg added a t  the last moment. Despite the cost-sharing arrangements, therefore, existing , . 

treatment resources may not have been significantly or sufficiently augmented since the proclama- 
\ 

tlon of the YOA, m somepreas. Several key issues were unresolved a t  the time of the passage of 

YOA. Provinces were divided as  to what would constitute a treatment facility, some wanting a * 

loose definition with others wishing ta use a more clinical definition." The need for security in any 

. /' 
facility that accepted treatment orders was not agreed upon by all. 

The willingness of the provinces to create or expand the necessary resources is important in 

understandiqg the use of treatment orders. Concern has been expressed that young persons are 

being assessed in adult facfiities, by personnel unfamiliar with adolescent psychology." Treatment 

may also be delayed or denied where the lack of bed space creates lengthy waiting lists. Ln one 

British Columbia case, a boy of 15, considered a prime candidate for the provincial adolescent s, 

treatment facility, was sentenced instead to 18 months secure custody because his admission was 

not lmmlnent. '' The problem of the centralization of resources in urban areas, long decried by those 

in the northern arieas of the country, still exists in many regions. In addition, some provinces have 

p few, or no, resouf~es of p e  ty&necessary for the treatment of young persons. It b the 

(cont'd) Implementing the Young Offenders Act" (1984) May Toronto Life 15. Ontario Blso requested that > 4 

the creation of a uniform maximum kge be pcistponed. "People" (1986) l l (2)  L' 
' rn 30. 

I '  Telephone conversation with Alice4Ruskin, former F A  Coordinator, .Forensic Psychiatric Services, 
. . - ~ u ~ n a b ~ ,  B.C. (11 July 1988). 

" M.S. Phillips & L.C. Thompson, "Psychiatric Assessments Under the Young Offendors Actn (1986) 63(6) 
~ i r n e ~ s i k  in Heal* Services 20. * , . 

" The boy's appeal that the sentence was unduly h&h was denied in Regina and R.P.C. (13 August 
1986), Vancouver CA 005720 (B.C.C.A.). He had been en the waiting list for admission to the facility prior 
to his involvement with the court. In denying the appeal, Carrothers, J.A. stated: "The disturbed condition 
of this young parson is canfhned by the psychiatric asssasrnent He is and has been for some years a per- 
manent ward of the Province. Apparently, he does not have immediate prospect of getting admitted to the 
[adolescent treatment] unit." The commital to custody-sf youths because of no treatment be& has also been 
notad in several areas of Ontario. See S. Elson, Experiences and Issues with the Young Ofinden Act' 
(Th'orold, Ontario: Niagara Children's Services Committee, 1986) a t  17. 



responsibility of We provincial governments to create such facilities, and the courts are limited by 

this situation. One Nova k o t i a  judge attempted to have a 14 year old boy sent to Tomnto for 

treatment, under the'authority of s. 20(l)(i), but the Court.of ~ p ~ e &  :ladialowed the diapoai- 

tion.'. Some young persons are  sent out of their home jurisdiction, by arrangement with other 

prov&ces, causing obvious dmculties for preserving family and community ties. Above all the 

other issues discussed above, therefore, the low rate of use for treatment orders might simply be 

explained by the lack of bed spaFe and' the inabilityof the federal and governments. ~o 

coordinate a satisfactory funding arrangement. - 
'3 

" R.  v. BM. (1985), 2 Y.O.S. 3469 (N.S.C.A.). Provision for 
orders has,since been made (s. 25.1). 

interprovincial arrangements for treatment 



CEUPTEB V 
S U M M Q Y  AND ANALYSIS 

I 

The foregoing discussion has revealed that the use of treatment orders is fraught with many 
/ 

problems. On the surface appearing to attain a balan~e~between the needs of young offenders and 

their legal rights, treatment orders actually have few fans. Welfare model proponents support the 

concept but a ie  critical of the way it is being applied. Contentious issues include the ability of a 

young person to veto the treatment option, the difficulty 'of finding an appropriate facility, the 

requirement for a court imposed determinate period and- the inability to enforce noncompliance., 

These concerns stem from a general c;itique of both the different philosophy of the YOA and the 

way it is being put into practice. The elimination of the social welfare function of -the court and the , 

reference to- legal rights rather than needs have been keenly criticized by welfare supporters. 

Moreover, experience since the passage of the YOA has demonkrated an emphasis on punjshment, 
' 

despite a declaration of principles acknowledging rehabilitation as a valid goal. 

' 
On the other hand, those who support a due process orientation, for the youth court would 

support the use of legal mechanisms to prevent the treatpent of persons against their will, even 

those obviously suffering,from mentally disorders. Young persons are seen'as generally competent . il 
lo g v e  c o y n t ,  or dissent, to treatment and to i n s ~ u c t  coun~el as to their wishes. As in the adult 

competen~ persons should not be subject to proaecution, until judicially declared fit to cOuv stan h i d .  Recent years h a v ~ e n  wider legislative efforts to restrict the discretion of psychiatric - 
decision-making, in response tq fears of overcommitd and intrusive treatments with little grlarm- 

tee of benefjt. In the context of the youth court, treatment might be accepted as a valid dispositioh 

were it. ;lot for the litany of unsuccessful attempts to rehabilitate offenders. The low rate of use of 

treatment 0rders . i~  not viewed as a problem by this group, because there are  only a limited number 

of scenarios in which they would be appropriati. ' - .  
I 

OD the s u r k e ,  a reconciliation of 'these views seemed ta be embodied in tre&nen$orders - 
B 

but, in practice, neither is satisfied. For any or all sentencing judges,may h r c e k e  I 

the dilficulties associated with even attempting to In any  eyent, it 4 r n  

obvious that, if young flrmns are  receiving treatment as a result-of their a&i-social behaviour, i t  

" is not as a result of treatment orders. b 
I 8 

" .  
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I 
~ o h e n ' s ~ ~ i v e  Modbls 

.= " 
Y 

1 " 

It is not unusual to fmd that briminal justice ~eform efforts are followed by practice that is at - 
variance with the stated goals. Cohen describds many examples, including diversion, determinate 

sentencing, and many community-based programs. l He has jdentified five mijor c;tegories of r $ e d  . 

ries that are commonly advanced to explain this gap between rhetoric and reality. These models.* 

are presented in Chapter 1. Cohen has suggested that each refers to "different parameterg of social 

action. Each can be emphasized for diffehnt purposes, and all might be needed for something like a 

complete explanation." Thus: , . i 
L 

the notion of progress is always present in the sense that things can obviously be better; 

organizations which to implement each new good idea start with (and then generate more ' 

of) their own demands;' 

whatever these demands, we will tell stories (ideologies) to justify and rationalize what we are doing; 
1 

these ideologies will just& action in such a way as  to give a privileged posltion to thelr &llers 
and to safegaurd their interests; and, finally 

these stories & Interests exist and must be located In a part~cular soc~al  or politrcal econ- 
omy.' - 

-- 
These factors - ideas, organizations, Mteolopes, p r o f e s s ~ o n a l s , ~ d  political and economic forces - A 

can be applied t~ explain the patteryof use of treatment orders, but hone satisfactorily accaunta for 
, - 

all the possible variables. Howeveri the last three models appear most useful. 

Progress 
' i 

' 7- n 

Thls model represents the &hig view of change. Reform efforts are though$ "to be ct positive' 
- 

P 

move, made in light of new scientific findings. Intentions are purely altruistic, In this case, we can 

only speoul&e about the exact ohgins ofl the treatment order ~roviaidns. They seem ta have been a - 
last minute addition to a proposed act that waa otherwise subjected to extensive q v p n y .  Still, . 
they seem to represent a cocWcation of existing practice. For most of this century, juvefiile c&r@ 

h 2  been turning to the mental health system for assistance with their clients. 4looted in positivist .' 
I 

criminology, the JPA was a reflection of the view that children are amenable to change and care - 
should be taken to discover the underlying causes of delinquency in aach.-Despite tJae justice 

f 

irriperatives in the YOA, treatment orders seemed to be an explicit recognition that underlying 

causes of behaviour continued to be important. i 
t$. 

3 

The drafters of these provisions, from the evidence available, seem to have had a sincere 

desire to improve the system. Official statements by Robert Kaplan and Judge Omer Archambault, 
.3 

b ------------ 
I S. Cohen, Visions of Social Control: Crime, Punishment and Ckanrififrtion (Cambridge: Polity Press, 1986). 

I 



m the House of Commons, the Standmg C o d -  on Justice and Legd Affairs and publi@ons of 

the Minist& of the Solicitor G&ral,~portrays a desire to respond to youth & the manner most 
4 

likely tb prevent recidivism, in, a democratic and humane -society. The JDA is as 

outmoded and $ detriment to young' pereons. The Y Q ~ ,  on the other hand, is a .rationallyYthought \ 
mt replacement, borrowing measures from the previous sys m, while adding some improvemen@., 

I I - 
Treatment otders were not discussed specifically in a p blic forum, and tori-espondence with 

Robert Kaplan has revealed chat he does not re&mbe? the.&ocess "in det&l." because of the per- 

ceived futiiity of forcing young persons to participate in tre he agreed . +  
that young person shquld be able to dissent:On the face of with a , 
logcal motive. Propanents of the progress model would not f*fiary to - .  question this or to 

1nveebgat.e further to uncover hidden agendas. - '  

If th; mothreti are beyond question, so a r e  thYe consequences. The gutcome of reform is seen 

as generally positive, "according to plan" as Cohen would put it.' Those instrumental in passing the 
" 3 P 

JDA viewed the'ir efforts, as an improvement over the peviou; system. But history has shown that 

the system created under that s t a g t e  probably did little to help the lot of the children, eve* though 

that was i t s  explicit intent. The power and scope of the state was extended considerably but rates 

of delinquency did not drop, a s  promisied. Quite to the contrary, greater numbers of children were 

accused of delinquencies and subject to "help and N-dance." 
. - 

It is still too early to judge the overall effect of the YOA. Like the situatien that emerged 

after the passage of the JDA, rates of both prosecution and punitive sanctions may be increasing. 

Thie is not consistent with the liberal progressive view officially espoused by the drafters. 

However, crime control proponents would regard this as a definite improvement,. Therefore, inter- 

preting this situation as  success or failure requires making a value judgment about the a ~ t & l ' ~ o a l s  
/ 
,' 

of the youth court. / 

The sanie is true for treatment orders. Welfare proponents are critical of the treatment order 

provisions because the frequency with which young offenders receive treatment may have 

decreased. On the other hand, knowing that treatment orders a re  infrequently used would not nec- 

F+ e e w y  be viewed as an undesirable outcome by jusjice advocates. But this group would not be 

pleased if it i s  true that $creased r,ates of incarceration is the result. Gnerally,  like the child 

savers, today's reformers may have to face the possibility that some of the benefits envisioned 

have not materiahaxi. 
7 

' #  1 
- C ,  



Cohen cites many examples of reforms that have been advanced with gjbod intentions, even 

sound theoretical reasoning, but have failed to achieve the desired results. Diversion is perhaps the 

most notorious of those that wefe blocked or transformed for the sake 04' organizational conven- ' 

sulting in a situation opposite to that intended. A widening of the social control net was 

be the result, increasing, rather than decreasing, the numbers of children subject to sanc- 

tioq. However well thought out, intenhons may be undermined by the organizational dynamics 
I * 

inherent in 'the-criminal justice system. Faced with a possible reduction of their jurisdiction, per- - 
haps a'loss of their pbs ,  those who held the power compete with the new controllers. The result 

may be that both the old and new guard coexist.. 
i 

C 
Such a struggle for suprema& was evident around the passage and implementation of the  

JDA. Althgugh the child savers' views in the new lepslation, the police and magis- 

trates resisted and managed to hold practice of juvenile justice for many years. 

Eventually, it was reahmi that the juven e court could accommodate both welfare and crime con- fi 
trol priorities. Resulting practice ~e red ) ro -m the origmal vleion, but t h s  was seen aa modificatmn 

supported by new ideas and iheori;s, not a retreat. For example, mental health professionals 

gained a place, as did lawyers, a t  least to a limited degree. 

In the YOA, no actors, have been explictly excIuded. from their previous roles. In kc t ,  an 

e x w o n  may khve occurred in that the role of legal profeseionais is now much *eater. They 

have successfuliy enter@ an -arena to which access waspreviously limited..The legal right to coun- 

sel is in some ,ways greater Fer young offenders than for adults. Generally, lawyers applaud the 
\--. 

YOA and are critidal of it only in t&ms of the manner in which it is being implemented. For exam- 
4. 

- ple, they wish to increase the "acess of young offenders to legal aid.' They seem -to - feel po need to 

circumvent or block thpntentions of the act. 8 ,  d 

. P 
>\ 

Obviously dissatisfied, however, are the clinicians who claim, their caseloads have decreased . 
siwi(;gntly since treatment orders bkgan. This is, they wouid .argue, an  desirable coneequence. 

-a 

Giving an equal priority to due process has, it is felt, taken too much power from the hands of ' 

clinicians, those in tk best position to determine the wisest course of action, Furthermore, the abil- 

ity to block. or circumvent the provisions is rendered difficult. The powers granted young persons to 

decline treatment, targeted a s  the reason for the problems; is entrenched in the statute. Eve if . - 
I S  '2 

treatmerit is taking place in m tudy  facilities or as conditions of probation, this involves different 

professionals. As one strategy to regain their original position, spokespersons for this group are 
-------- 
4 Camdim Bar Association.- Ontario, SpecGI Committee on the Young Offenders Act, "Report to Council" 
(6 December 1985). - I  I 



'wagqg a vigowous campaign to have the YOA amended by r e p e a h g  s. 22. Such a change would 

rectify the situation and permit the system to operate as i t  was intended. If this is the only 

recourse for this group, they have been unsuccessful in blocking ~r ' c i rcumvent in~  the reform. 

The thir type of explanation for the difference between intentions and outcomes focuses f - .  
upon the contradictions inherent in the ideologies that support some reforms. Justifiations for 

reform, so called "reform chatter"' or "stories of change,"' are advanced. On the surface, they are  
a 3 e 

attractive alternatwes to the statrrcr qw, but this only hides a deeper, hidden agenda. Cohen shows 

,how the riw of community-based programs was justified as'being pragmatic, humahitarian, t h o -  
*- 

retically sound, and cost effective. The very wprd "community" conjured up notalgic images 0f.a 

ioet world and appealed to the 1960s anti-bureaucracy, counter-culture movement. Ultimately, 

however, the move to community could never 'be expected to succeed. The state could not sponsbr a 

movement to dismantle itself, and state control merely continued. 

Cohen alio reviews the outcome of recent a t tegpts  to restrict state' power, by diversion, 

decriminalization and due process. Concerning the later, Ericson and ~aranek*note:  "the apparent . 

desire is to minimize arbitrary action by  state agents and resolve conflicts within a framework of 

rules which ensure predictability of a c t i ~ n  on both sides."'. The impetus for this move appareqtiy 

comes from pragmatic critiques of rehabilita on ("notking worksn), neo-conservative critiques of Ji 
rehabilitation ("we told you sow), liberal,fear of state paternalism and professionals, or near anar- . P 

chistic pleas for radic'd non-intervention. ' 
I 

Indeed, the shift to the justice modelin the YOA was justified largely as an &native to the . - '  

2. these problems. Rehabilitation was said- to be ineffective the rhetoric of 

treatment permitted the denial of human rights with only a Treapnent A 3 

p~ofessionals came under attack as repressive agents of social control. Returning to a classic4 con- 

<eption of criminal justice could only be better than the state paternalism that justified institutions 
' .  . 

such as the juvenile court. Adcordingly, legal counsel, who advise young offenders, do not generally 

f see treatment as a valid goal of criminal proceedings. 
: ! 

' I L 
-.-*-------..-*--- 

' R.V. Ericson & P.M. Baranek, The Persons as Dependants in the , . ' 
Criminal P m t t s  (Toronto: 

6 Cohen, wpm, note 1 .  

7 Supm, note 6 a t  220. These researchers posit that this cannot work because "legal rules are not theeonly + 

rules which frame the pmss ing  of criminal cases" (at 321). 

' Cohen. au$m. note 1 at 127-30. 
': <- 



Coden calls this s 'story of control," and examination reveals a ecntradictbry outcome. The 
. justice model, defining itself in opposition b st& paternalism, hae no irnmedirtafy obviow policy 

imgIications for sentencing, except punishment, After the welfare model wae discredited, the 

vacuum may have been fded by policies, consistent with neo-conservative interests, to incream the 

severity of punishment. Actual a t tehpts  to minimize state control have been selectively focumed 

upon cutting the welfare 3tat.e. Cohen does not see pnvatizabon a s  a viable option for "downuzing" 

the crimincl justice system. Instead, expenditures for rehabilitatwe efforta have been redistributed 

to more v i s ib l e ,&+ generally more punitive areas. E ~ p h a s l s  is again upon the overt behaviour of 
.& 

an individual so any measure that prevents recidivism, including incapacitation, is supported. 

Measures such as psychodynainic therapy, that ape thought to produce changes in un$rlying 

thought patterns, in order to prevent recidivism, are no longer a priority.' 
d 

I The welfare group sqes the move toward due process a s  misguided, perhaps identifying the 

contradiction inherent in the ideology. They believe that rehabilitation was diemiseed too early, 

f before it had been allowed to demonstrate that treating underlying causes of behaviour was, in the 

long run, better protection for society than puniohrnent. Justice imperatives with emphasis on indi- 

vidual rights has led only to punitive treatment ih practice. It is poeited that juetice views have 
1 

been cNpted by conservative elements, using the liberal democratic arguments against treatment. 

In th ispay ,  treatmerit a s  a goal of the juvenile court has been largely abandoned, replaced by pun- 
k. 

, ishrnent. This is consistent with neither the welfare or juskice models. Only crime control interest 

are appeased by increases in the use of kcarceration. 

But the role of the professionals in shaping the system cannot be overlooked. Even more than 

legislators, those embued with special knowledge of human behaviour have tremendous control P 

over the operation of the criminal justice system. The mental health professione have created a 

,new languaga, and system of classification that excludes the non-initiatsd from playing. As Cohen 

has summarized: 

The fise of psychiatry has become the -gatadigmatic caee for understanding the emergenee 
during the last cent of various experts in devl'aricy'control, each with itaa own elaborate ide- 7 ology and .systems o classification. This success of psychiatry was to establish a radical, 
legally formalized monoploy on its services and to be able to claim esdteric knowledge, effec- 
tive technique and the nght to treat.1•‹ 

This continued eveh in the face of rising delinquency rates. Intentions were good and the 

Another indicator of a conservative trend is the intrusion by the state into the family. State sponsored 
social control is p?en as necessary only because traditional mechagisms - family, church, community - 
have been weakened. Efforts to bolster the family are tried, wd that domain continues to be the target of 
interve,ntion, contrary to classical justice imhratives. 

lo Supm, note 1 a t  168. 
L 
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alternative was thought to be far worse. Moreover, both the juvenile court and the mental health 

system shared a concern with the Yanticipatory syndrome," the notion that., even in the abeence of 

manifest anti-mud behaviour, a latent problem existed that needed attention to offset future prob- 

lems. In both cases: an expa&ion into the realm of the "treatable," "amendable," 'dangerous," 

"predelinquent," "at risk," or "deserving" was facilitated by this new language." 

The low rate of uee of treatment orders may be related to the shmkage of youth court juris- 

diction over those delinquents most typically the target of psychia&c intervention: status 

offenders, the pre-delinquents and the at-risk. The YOA legally prohibite intervention until z crime 

has actually been committed and minor ~riences are to warrant only a light sentence, regardless of 
- 

the characteristic's of its perpetrator. As a cgnsequence of the passage of the YOA, provincial sjs- 
&+ + 

pme su-tal health and child welfare have been given residual power over those young 

persons who no longer fall under federal juridction. These include not only status offenders and 

child offenders but, given the inability to impose treatment under the YOA, possibly those persons 

thought to need trea ent as indicated by criminal behaviour: Rather than an abandonment of 

these children as ha a n charged by some professionals supporting the welfare model, this may 

represent only a shift of control. 9 

Ln the mental health system, the trend is towards granting competent young persons the 

right to decline voluntary admission to mental health facilities. This could result in an overall 
' C  

reduction of awssions ,  because a young person's refusal to enter residential treatment cannot be 
si" + 

vetoed by a parent. But the mental heal@ professions have increamxi their scope beyond traditional - 
mental illnesses to include conduct disorders, which encompass many of the behaviours previously 

termed status offences. Criminal behaviow as well is now the indication of a mental disorder. As 

occurred i6 the U.S., therefore, an 'increase in the e&nt to which young offenders are inducted &to 

the mental health system *could occur, despite the  on-use of treatment orders. 

The child welfare systemntoo is a likely place for those not able to be treated through the 

youth justice system. Recent trends in legislative reform reveal that this system is assuming 

resp6nsib&ty over a larger group of children than before. Intervention h nb longer restricted< td 
1 

cases of.phyeica1 abuse or neglect. State inte&ention is now possible to remedy emotional problems , 
9 < 

* and reduce exposure to the influence of parents which may cause them. With dne exception, the 

legal protections granted young offenders surro&ding the use of treatdent oders  are not-availa- 
' 

L ,  - 

ble, as the paternal "best inte&ts of the child" philosophy stiU guides protection proceedings. 



Legal r e f o m  such as W a r e  ohsn the result of p m f d o n a l  group8 lot&* legidam. 
'-4 

As an example, psychotogists have been successful in having their mrvicer) explicitly mco@aed in 

legislation where only psychiatric and medical practitioners web r e c a w  before. it ira in the 

inwrests of professional groups to define as large a d e  for their membership as possible. Where 

mentally disordered 'young offenders are concerned, any decrease in treatment through the youth 

court can possibly be balanced by an i n c r e w  in treatment in other systems. 

Political Economy 
b4 

But, while jurisdiction may expand, resources will not necessarily keep pace? 

Professional p w t b  only a e s  lace when it is allowed to by the political 
Pmfas.ional expansion ht be .sPFsoninnl, but the conditions for expansion (bu 
manpower) are datsrminy by wider political interests. Even thsmomt self-serving 
sional group - academs am n good example -cannot expand indefrnitdy without 
ate financial axid political support. l a  

The final model, therefore, focussea upon political and econbrnic factors. Intentions of the profee- 

s~onals are not important here, for their ability to either aid their charges or af'fect the @yetem is 

negligdbe. Above all other factors discused above, therefore, the low rate of uae of treatmemt 
Q- 

orders may be explmed simply by a lack of bed space. An,Bxhaustive political economy ar@ment 

1s not possible using the information presented here. The fiscal priorities of the federal and provin- 

cial governments have not been examined. Moreover, the role of the privatization of resources has 

not been considered. But it can be said that economic factors are  probably very important in the 

use of treatment orders. T h e e  can simply be no treatment if there is no funding. If bed spam is 

limited, so will be the numb& of d e h e e s .  

When all of the above factors we considered, it eeems apparent that the conkquences of 

reform are not necessarily straight forward. They are viewed as positive by some and regressive 

by others. It is impossible to speak of "success," without assuming a theoretical position or making 

a moral judgment. Certainly, with opposing views, one cannot unequivocally say that a measure 

has been a progressive change. In the case of treatment orders, opinions do vary widely..Justice 

advocates are pne;ally conterrt with the circumstances, as they believe that the treatment process 

is open to much abuse. W?lfare groups lament the inability to use' treatment prders and clinicians 

claim to be powerless to change the situation. I t  ie their view tha t  the justice attack on treatment 

was cdpted by conservative crime control elements. Children will suffer in a repressivk system 
* 

that values punishment. However, it would appear that the lwgtion of treatment may merdy have 

shifted. The mental health and child welfare systems havi? expanded their jurisdiction to include 

those children and young persons who cannot or will not adcept treatmeat orders. ~ktfeesional 

groups aeem to create ways to maintain or expand their monopolies. While this may have 
9 

" Ibid at 168. 



. a 

.h&ppened .k~ tlus ' c ' e ,  it 1s still unclear whether this s-g 'or expansion will be permitted y, 

&& by the infusion oj the requi& fihdidg . - e, e 

,, 
, . . , * . ;. s. 

~?u:s k e s i s  has been written after only four years of operation under the YOA. Much aperu- ' 
0 

1 .  - 
, ,  lation has been done to fiil in ihe gaps where-informati&, is unauailable. Future research should 

. .  
a 

focus upon &3 methods used to c i r ckven t  the problems of t r b a h e n t  orders. ~ ~ ~ c i f i c a l l ~ ,  a t w k  
"it " - -  b ? tion should be paid, to ihi? possibility that,. with one avenue. of treatment blocked, more child 

* "- 4 

offeeders and young offenders arig be found in the child welfare and mental health systems. 
* '  8 

,, ., .* * < * 
,. * b e 

Z 
~edera l -~ro&ia l  negotiahons following the ipple-pentation of the :Y OA have touched upon - 

I .  r -4 

the issue of treatment ordera'~ioencbaritment'iirh the aituatlon wa6 obvidu$ly voiced. However, 
C r 

a 

changng these provis%p seems noteto be*iepriori&. Amendments m the YOA are A t  considered 
, , 

to warrant Parliamentary time, rehtive b fie% trade andp the Meech Lake Accoyd, in the& last 
- I .  

'month? of the Mulroney governmen;. Moreover, bny&nendmmente would be' more likely to focus a -  ' 
Tr - 

upon measuresthat respond to the) public's image tha i  the YOA is too soft on offenders, than Lpon 

efforts a t  rehabilitation: Such have been the pronouncements,of the Solleitar ~ e n e & l  in the medle. . . I 

CnmznuZ Code amendments that would create a similar sentencing optlon for  adult^ are 
- 

pending. I t  seems likely that any move to alter s. 20(1)(1) of the YOA will be stahed untd thme 

changes w e  in place. However, reformers should be aware of the problems encountered a t  the . 
youth court 1 b e l  before they hurl headlong into creating treatment orders for adults. Certainly, 1t  

C 

seems unlikely that a veto over detention will be offered offenders. This dne change will allay many . . 
a 

problems, but create others. Another option to be seriously considered is to forego any creatlon of 
F-L 

treatment orders for adults. The resources necessary to BLrcessfully ~mplement rehabilltat~on in 

the Canadian justice system are lacking. Success is unlikely under these circumstancer. 
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