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The Canadlan youth justice system underwent sxgmﬁcant reform when, in 1984 the Young,;"‘ '
Oﬁ'endera Act (YOA) replaced the 65 year old Juvemle“DeI,mquents Act (JDA) Tl'us s:gnalled a shift ‘

from a paternal, treatment onented system to one pre.rmsed Upon a nghta and responslblhty model :
, _But the change has not been an entlreiy smooth one. One especlally controversial area involves the

~ detention of adjudicated young of‘fenders for mental health treatment. I-hstoncally, there has been
,v a close alhance between the juvenile court and the mental health profess:ons, one that could have

been expected to contlpue However, clmxclans dlshke the nght of the offender to decline the order,

the unenforceablhty of noncomphance, the narrowmg of 'youth court Junsdlctlon, and the ger;erally ‘

punitive trend in sentencmg Legal professlonals applaud the move to give young persons greater

legal rights, and would;contest the appropnateness of treatment ordersvfor the c{umnal courts.

Perhaps because of the practical 'problenis engendered by 'this disagreernent,‘ judges rarely
use this opt;on Several potentxal explanations for this outcome are considered. The treatment role
of the court has been widely dmcredlted and the back-to-justice phllosophy of the YOA having few

concrete policy implications, may have left a vaccum for a conservative, punitive element that.

would regard treatment dispositions as low pnonty

Moreover, as with many justice reforms, an apparent \B?Thtended reduction of social control
may actually resdlt in a continuation or expansion. The location, rather than the frequency, of
treatment may have changed. Courts may still order treatment, for example as a condition of pro-
bation. The mental health system may be ahsorbing same of the behaviour problems p.reviovusiy
dealt with by the juvenile court. And, the Junadmtxon of the child welfare system is bemg expanded
to include the crumnal behavmur of cluldren and some ‘emotional problems of youth

o

While it may be the nature of professio'nal groups to maintain or extend their jurisdiction,
this would require virtually unlimited fiscal resources. Gorernment's, seem most iikely to fund penal
measures, for which there is more public support. U'ltimateiy, political and economic factors may
dictate the frequency of treatment orders. ' -
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. CHAPTER 1 .
TREATMENT OR.DERS AND THE YOUNG OFFENDERS ACT' ORIGINS AND

R f - « - R . . . :
By . . - . PR .o N

The recent passage of the Young Offenders Act'(YOA) has heralded what hae been ca‘lioa'a o

“new era” of youth justice in Canada 1 Young persons are consldered more responaﬂ)le for t.heu'\'

cnmmal behaviour than had béen the case and, in retum, are. granted most due process

protect.lons 3 Howeve:z, their. special needs are to be recognized ahd t.hey'ara not to be treated i in

exactly the same manner as adults. The advent- of ‘t,hls new era was anticipated wjth\ much ~

optimism. During the lengthy process that was to lead to the passage of the YOA, near consensus
had been reached about the weaknesses of its predecessor, the Juvenile Delmquents Act! (JDA) But
much of this initial enthusiam was dimmed when unanticipated problems came to. hght af‘ter only a

brief period of operation. . o .

. . ¥
"

One of the issues coming under scrutiny is that of treatinent orders. Section 20 1)() of the -~

YOA provides that a young offender may be “detained for treatment, subjecﬁ'to such conditions as

the court considers appropriate, in a hospxta] or other place where treatment is available.” Before . )

such a dxsposxtlon may be handed down it must be detérmined that a young offender is suffermg

from a physical or mental illness or dxsorder a psychological disorder; an emotional disturbance, a

'learmng disability or mental retardatxon "For’ ‘this reason, a medxcal or psychologlcaI report is

required, and the detention must be exphcltly recommended by the assessor. ‘It is further requxred

that the young person, ‘the desxgnabed mental health facility and, .in most cases, the parent(s) all

indicate their consent to the detention.® The length of the period of detention is not to exzeed two

8

18.C. 1980- 81 82, c. 110. It was proclaimed into force on April 2, 1984.

*N. Bala, “The Young Offenders Act: A New Era in Juvenile Justice?” in B. Landau, ed., Children's Rights T

in the Prach.ce of Family Law. (Toronto Carswell 1986) 238.

* Solicitor General Canada, The Young Offenders Act, 1982 (Ottawa Minister of ﬂu oly and Services,
1982). '

*R.S.C. 1970, c. J-3. This act was first enacted in 1908, permitting the creation of juvenile courts across
Canada. It had remained substantively unamended since 1929 : .
5 8. 22(1) reads: |

No order may be 'made under paragraph 20(1Xi) unless the youth court has secured the con--
sent of the young. person, the parents of the young person and the hospital or other place
wl;;ere the young person is to be detained for treatment.

-
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years, except if there are subsequent conthxons ™ It is the duty of the court, presumahly actmg

"

The Oriﬂ'ns of Treatrnenr“‘Orders inthe YOA * -

£

upon the advice of the author of the medlcal or psychologgcal report 10 spemfy the 'length of . thg
perxod of detentlon and in the spirit of the YOA, this should be determmate s o s .

- . . .
N . * . . . N LI
&, *- o . o S

- . b | ) e F A

» .hThe pr:oces; that led to the enactment of the YOA was a lengthy one; beglnmng in 1965  with
" the first *formal recommendathlace the JDA,? and endlng with the passage -of the YOA, in_.
1982 The debate that Waged duhng these two decades mvolved no dlscussmn of treatment orders
Thxs was due to the fact that they were a last mmute addition, not even evident at the first readxng ’
of Bill C-61 in Parharnent 10 The Bill was referred to the Standing Committee on Justice and Legal
Af‘f‘alrs“ where, as’ the proceedings commenced, Sohcxtor General Robert’ Kaplan announced the:
tablmg of 42 spggested amendments 12 Included ‘was this proposed addition to the clause concern-
ing dispgsitions: ”

~Add a clause provldmg that where ursuant to Section 13 [medical o'r psychologmal reports],

“a young personr has been examined %y a qualified person and the report recommends that the

- young“pérson undergo freatment ...'the court may order as part or in lieu of any other disposi-

tion that the young person be detamed subject to any terms or conditions ‘considered a pro-
priaté, in-a hospital or other place where treatment is available if the young persdn wi

. % . ‘concurrence of his parents consents to undergo such treatment and a treatment facility con-

_ f‘s. 203 -,

<+ sents to recgve h1m

... Kaplan stated that the list of proposed.arnendments had been devised afte/ral}degtion of
the more than 40 briefs submitted to the Committee and the views expressed by members of the

- “Recent amendments to the . YOA have clanﬁed this . pomt See also R. v. J.B (1985), 24 C.C.C. (3d) 142
Ont C. A) C .

‘T, Wnlson & M. Tomhnson Wilsaon: Children and the Law (Torontlo Butterworths '1986) at 366.

¥ Department of Justlce Committee on Juvenile Delinquency; Juvenile Delmquency in Canada (Ottawa ‘

Queen’s Printer, 1965). Actually, the reform process can be traced even further back. See A.J. MacLeed,
“The Juvenile Delinquency: Comm;ttee" (1964) 6.Can. J. Crlm & Corr. 43. The phenomenon credited with
triggering government interest in reform was the' maturatxon of the baby boom generatxon into their teen-
age years, and the implications of this for correctxonal resources ’

'* An Act Respecting Young Oﬁ"enders’,and to Repeal thevJuuemle Delinguents Act, 1st Sess., 32nd Parl.,
1980-81 (first reading, 16 Febryary 1981).

[

' Canada, House of Commons, Debates, Vol. 124, No. 202 at 102\33 (2 June 1981).

Canada House of Commons Minutes of Proceed;ngs and Emdence of the Standing Commlttee on Justice
and Legal Affairs, 1st Sess., 32nd Parl., No. 72 (1 Aprll 1982) at 5.

3 “Suggested Amendments for the Consideration_of the Standing Committee on Justice and Legal Affairs,”
Canada, House of Commons, Journals, 1st Sess., 32nd Parl., 1980-81-82, Appendix 134, 4741 at 4745

E
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House of Commons during the debate that accompanied second reading. However, referral to these

sources does not feveal any clear impetus for-this amendment. A reference to the phght of mentally

disordered young offenders was made during the second reading debate, but there was no direct
mention of a modification of this sort.!* None of the briefs or oral submissions to the ‘Standing

" Committee on Justice and Legal Affairs’ contained any direct re‘commenda_;t.ion for't‘re!at.ment

orders,®s although ihe Canadian Bar Association noted some of the problems likely when, a was

the case under the JDA, a judge orders treatment as a component of a dnsposmon 18 A likely. source

for t.he idea is suggesied in the similarity between s. 20(1)(i) and rjeforms«contem’plawd for the.

1 The comment was made By Svend Robinson, a Member of Parliament from British Columbia and justice
critic for the New Democratic Party. First decrying the lack of resources for “psychiatrically disturbed”
young offenders in his province, he expanded the criticism to the nation in general: - .

The failure to provide adequate treat.ment for emotionally disturbed young people is an mdnct-

ment both of federal and provincial governments and is not dealt with in this bill. There must

be adequate minimum standards rig it across this land. -

Canada House of Commons, Debates, Vol. 124, No. 184 (15 Apnl 1981) at 9320.

¥ Oral presentations were made by the following groups: Canadian Foundatnon for Children and the Lgw

(Justice for Children); Professors Anthony Doob, Jean Dozois and Jean Trépanier, Canadian Bar

. Assdciation; and, Canadian Association of Chiefs of Police. Representatives of the governments of

Saskatchewan, Quebec and Ontario also appeared before the Committee. in most cases, testimony was
preceeded by a written submission. In addition, written briefs were sent by R.S. Rogers, Ph.D.; St. Peter's’
United Church, Nanaimo, B.C.; Emanuel Baptist Chgrch, Vernon, B.C.; The Board of Congregational Life
of the Presbyterian Church in Canada; Viking Houses; B.C. Civil Liberties Agsociation; Liba Duraj of
Carletoh\Unﬁgicté; Mildred E. Battel, LL.D.; John W. Zinkmann, LL.B.; John . Howard Society of Ontario;
John Howard iety of Prince Edward Island; John Howard Society of Vancouver Island; John Walker,
University of Ottaw\a; Juvenile Court Citizen’s Committee; Children’s Aid Society of Metropolitan Toronto,
Montreal Urban Community Police Force; Ontario Psychological Association; St, John Police Department;
Montreal Lakeshore University Women’s Club; Laren House Society, Victoria; iadian Homie and School
and Parent-Teacher Federation; Volunteer Centre of Metropolitan Toronto; Probation Officers Associalion
of Ontario; New Westmmster Crime Prevention Committee; Canadian Association for the Prevention of
Crime; and, Can ociation of Children and Adults with Learning Disorders. Telegrams or letters
were sent -by”the governments of P.E.I, New Brunswick, Nova Scotia, and British Columbia. See G.
Lowery, Youth, Opportunity, Action (Toronto: Central Toronto Youth Services, 1982).

* The passage reads as follows:

Where a disposition includes provisior: for psychiatric treatment, there is no provision in the
Young Offenders Act to insure endorsement of the paychxatnc disposition. In numerous
instances, an individual must attend to a psychiatric institution upon disposition. However,
often placement in the institution is not available, or stafl members refuse to accept the juve-

nile.

Clearly, the disposition imposed by the Judge should not be’ taken hghtly If the specxﬁc order
of psychiatric treatment cannot be there must be provision to return the individual before
the Judge for re-consideration based u the inability t6.meet the stipulated condition. Thus,

* in a situation where a psychiatric institution is not able to accept the youth for treatment, he
should not be placed in another facility where such treatment is unavazlable

- While s. 20(1)(i} appéars to respond to these concerns, thls recommendatxon cannot, with certainty, be said
to be its origin. Personal communication with Robert Kaplan has not provided any insight into this process.
- Letter from Rgbert Kaplan, M.P. to Aligon J. Hatch (1 June 1988) Ottawa, Ont.
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adult system. Curre tly, courts have no jpoWer.to;mam‘ihte the treatment of those they sen-
‘tence,’ but treatment orders were recomfnended for Canada by the Law Reform{Commission as -
-enrly as 1976 and, more recently, were being discussed as a possible dddition to riminal
Code."* “Hospital orders” have been used in Engiand and Wales since 1959.2° - -

-

However, in the clause-by-clause analysis undertaken by the members of the Stapding '
Committe on Justice and Légal Affairs, none of thes,é,factorﬁ was discussed. In fact, the addition of
treatment orders was the subjecf of very little discuséiozi. In oral s‘ubmiqsions made to the
Committee, the only forum where reaction to the change was possible, there was one brief expres-
sion of praise®' and one of concern.?? Pgarhapé the Minister of Social Services for the Province of
Saskatchewan represented the views of many when he complained of the difficulty of responding to
last minute changes.?* He also, in all probﬁbi}ity, reflected the views of -all privjlﬁzial goverhments

smesepecassasunsne

- »" B. Dickens, Agal and Ethical Considerations in ‘Enforced Therapy”’ in R. Freeman & S.N. Verdun--
Jones, eds., The Treatment of Sexual Aggresswn Legal and Ethical Issues (Burnaby, B. C.: Crumnology
Research Cegfre, 1988) 23. :

' A Report to Parliament on Mental Disorder in the Cn'min%zl Process (Ottawa: Information Canada, 1976).

¥ Canada, Minister of Jusk‘t.ice, Information Paper: Mental Disorder Amendments to the Criminal Code
{Ottawa: Minister of Justice, June 1986). See also,- Department of Justice, Mental Disorder Project:
Criminal Law Review, (Ottawa: Department of Justice, September 1985).

. 5

** See R. Gordon & S.N. Verdun-Jones, “Mental Health Law and Law Reform in the Commonwealth: The
Rise of the ‘New Legalism’?” in D.N. Weisstub, ed., Law and Mental Health: International Perspectives, Vol.
2 (New York: Pergamon Press, 1986) 1 at 51-6. This sentencing option differs from the treatment orders of
the YOA in that detention may be for an indeterminate period of time, the court relinquishes all control
over the offender to the physicians, and the order is not éontingent upon the initial or continuing consent of
the individuad. It is in many ways similar to civil commitment. Examination of hospital orders for 1977
revealed that the average period of detention was 4.5 years, somewhat longer than would have been the
case for penal servitude. E. Parker, “Mentally Disordered Offenders and t.heu' Protection from Punitive
Sanctions: The Enghsh Experience” (1980) 3 Int’l J. Law & Psychiatry 461.

n Manon Lane, General Counsel for the Canadian Foundation for Children and the Law, Inc. (Justice for

Children) simply stated that it was a “good amendment.” However, the focus of this comment was princip-

. ally on the requjrement that consent was needed from the treatment facility before such a disposition could -
‘be given. She, and several other witnesses, wished to see this power extended to community groups.

Canada, House of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on Justice

and Legal Affairs, No. 63 (23 February 1982) at 20. ’

7 Marc Bélanger, advisor to the Comité de la protection de la jeunesse of Quebec, stated that the amend-
ment “nous pose des questions.” Chief among them was the concern that the reasons for which medical and
psychological reports could be ordered were too broad. He was also concerned that there were no review
provisions. Canada, House of Commons, Minutes of the Proceedings and Evidence of the Standmg Committee
on Justice and Legal Affairs, No. 62 (16 February 1982) at 10.

3 Canada, Hpuse of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on
Justice and Legal Affairs, No. 63 (23 February 1982) at 29. Some provincial governments had prepared
detailed discussion papers, soliciting input from interested parties. E.g., Ontario, Interministry
Implementation Project, Implementing Bill C-61, the Young Offenders Act: An Ontario Consultation Paper




_in hlS concern over the financial expenditures t.hat the t.reatment order. amendthenta would neceasi-:
tate.?* No debate accompamed the apprgval by the Committee?’ or t.he passage by t.he House of
Commons?® of the clause that was to become s. 20(1)().

The decision to add treatment orders as a dispositional option in the Y6A was apparentl‘y
made in a private forum away from public scrutiny. ives for this move can ‘only be a matter
for speculation. It is possxble that the impending n ture of a similar Criminal "Code reform influ-
enced the Ministry of the Solicitor General. However, one must ask why such-a change would be
added at the last possible moment. Recognition by the Canadian Bar Association of problems
encountered under the JDA with securing treatment as a disposition seems a leikely, source.
Certainly, the requirement in the YOA for prior approval-ef a treatment facility is a reflection of
their comments.?’ On the face of it, the idea seems reasonable and we do not know h_ow it would
have been received haﬂ time pefmitted closer scrutiny. However, the ramifications of the decisicmj

to create this dispositional option are very apparent.

Implementation: The Consequences of Reform ,

After four years of experience under the YOA, it appears treatment orders are not being uti-
lized frequently, if at all, in most provinces. In describing the second year of operation under the
YOA in Manitoba, it was noted that “one major concern resulting from the YOA is that there are

fewer treatment orders, if;a}py.”" In the ei'ght months immediately following the proclamation of

<

merescescsavanannn

(cont’d) (Toronto: Intemnmstry Implementabon PrOJect 1981). Last minute comments made with the
same degree of contemplation and consultation were impossible.

** While such a disposition required the consent of the judge, young person, parents and treatment facility,
he noted that no one consults the “provincial director who pays the bill.” Ibid."Submissions made by the
provincial governments were unanimous in the expression of concern over financial arrangements for the
expanded services required generally.

** Canada, House of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on
Justice and Legal Affairs, No. 72 (1 April 1982). The requirement that the young person give consent to the
order (s. 22) did stimulate some discussion of instances where the young person was, by virtue of mental ili-
ness, unable to give informed consent. It was agreed that children so mentally dmturbed as to be incompe-
tent should not be prosecuted criminally (see Chapter 4).

¢ Canada, House of Commons, Debates, Vol. 124 (17 May 1982) at 17495. Svend Robinson again chastized
" the bill for failing to “come to terms with some of the serious problems of a young person who may have
psychiatric disturbances or may be mentally retarded” (at 17490). He was apparently not impressed with
the ability of treatment orders to deal adequately with such a situation.

¥ Supra, note 16. R

' Manitoba, Ministry of Community Services, Young Offenders Act: The Second Year, April 1985 - May
1586 (Winnipeg: Ministry of Community Services, 1986) at 17. There was no direct mention of this issue in

s



the YOA, only five treatment orders were made in a nine county area in southern Ontario.” In the
previohs year, some 200 children were repqrted to have received treatment as a dmposmon, either
‘as a condition of probation or through committal to a children’s aid society, *° The six commitals to
treatrrxent in se‘veral other areas of Ontario in 1984/85 were said to constitute a “very low” inci-

dence.’ A national survey conducted by the Canadian Council on Children and Youth, in 1985,
revealed that, tFeatment orders were “rarely” used.*’ )

These early observation have since been confirmed by the first national youth court statistics
released by the Centre for Justice St.atastlcs In fiscal years 1984/85 and 1985/86, there were 60
and 57 cases respectlvely terminated with a treatment order as the most s1gmﬁcant disposition
(Table 1.1), As a percentage of all possible dispositions, these figures represented a fractlon of one
percent, indicating that treatment orders were not handed down frequently, compared with the
other dispositional options. Examination of the frequency of use for each province does not reveal
much variation, with Nova Scotia and Quebec evidencing the highest use (Table 1.2). Sentencmg
judges aJso have chosen to.restrict the length of each detentlon stay to short perlods, usually three
months or less (Table 1.3). It is ﬁsually males who are detained for treatment (91.7% in 1984/85
" and 94.7% m 1985/86) For the fnost part, older of'fenders are the subjects of treatment orders,
although six chlldren age 12 or 13 have been subject to this dxsposmon. ‘

Although many have postulated a link between some anti-social behaviours and mental ill-
ness, treatment orders were novel, having no parallel in Canadian criminal law. Under the JDA,
" the enforcement power of the juvenile court could be used to éompel participation in treatment,
when deemed necessary. Although there was no formally defined power to do so, it was consistent
with the paternalistic philosophy of the JDA, and few questioned the ‘benevolence of any measure
aimed at rehabilitation. Including an explicit statutory remgnition of court-mandated treatment in
the YOA should have permitted the practice to continue, even increase, This seems no‘t.to have
been the caee.

(cont’d) the review of the first year: Manitoba, Ministry of Commun’ity Services, Young Offenders Act: The
First Year, 1985 (Winnipeg: Manitoba Community Services, 1985).

¥ A. Leschied & P. Gendreau, “The Declining Role of Rehabilitation in Canadian Juvenile Justice:
Implications of Underlying Theory in the Young Offenders Act” (1986)28 Can. J. Crim. 315.

*° Ibid.

-

31§, Elson, E:pentnczs cm.d Issues with the Young ﬁnders Act (Thorold, Ontario: Nlagara Children’s
Services Committee, 1986) at 17.

2 R Weiler & B. Ward, “A National Overview of the Implementatfogn\pf the YOA: One Year Later” (1985)
8 Perception 2.



Table 1.1

‘Cases' with Guilty Findings Heard by Youth Courts’ for Federal Statute Offences
by Most Significant Disposition’ 1984/85 and 1985/86

Source: Adapted from Canadian Centr
Preliminary Tables, 1984-85 (Ottawa:
Tables, 1985-86 (Otta‘wa: C.C.J.8,, 1987).

Number Percent Number - Percent
1984/5 1985/6
Secure Custody 1,685 C (1.2) 4,098 (11.6) *
Detention for Treatment 60 (0.2) /57 0.2)
" Open Custody ' 2,383 0.1, 3,206 9.1)
Probation 12,279 (52.2) 17,826 - (50.6)\4 '
Fine | 3,070 . (13.0) 5,424 (15.4)
'('T.ornpensation 109 g (0.5) 153 (0.4)
Pay Purchaser 26 0.1 56 0.2)"
Compensation in Kind 26 (0.1) 60 (0.2)
Community Service 1,453 . 6.2). 2,154 6
Restitution 376 (1.6) 271 (0.8)
Prohibition/Seizure/Forfeiture 32 (0.1) 15 0.0
Other 526 @2.2) 319 (0.9)
Absolute Discharge 1,514 6.4) 1,569 (4.5)
TOTAL CASES 23,539 0.0y 35,208 . (100.0)

! A case is defined as “one or more charges laid

sented to the court at the same tifne and disposed
same young person re-appears in court on a tﬁ%

will constitute another case.”

e for Justice Statistics, Youth Court Sta‘t-istics.'.
C.C.J.8., 1987);

and, Youth Court Statistics: Preliminary

! Data are not available for Yukon in 1984/5 or, Ontario in either period.

} The most significant disposition of a case is defined as
situation of the young person.” Where
sition, the most serious disposition among them is chosen as
Dispositions are ranked- by seriousness in the .order presented
custody being. the most serious, absolute di

i.n‘ﬁ with other dispositions, the treatment order will be

trpact on the livi

are comb

unless the other disposition is secure custody.

)

L]

égainst & young person which were pre-.
of in the fiscal year specified. If the
erent date on a new set of charges, “this

“that - which has the greatest

a case has- moré than one dispo-
the most significant disposition.

in the above table, wit
the least. In cases where treatment orders -
the only one recorded here,

secure



Table 1.2

Cases with Guilty Findings Heard by Youth Courts
with Treatment Order as Most Significant ‘Disposition

by Province, 1984/85 and 1985/86

Treat- Percent

Percent 7

Total “Total Treat-
Cases ~ ment of ~ Cases ment of

; 1984/5 Orders Total 1985/6 Orders Total *

i
Newfoundland 1,172 0 - 1,603 3 .19
P.E.L 92 1 109 285 - 0
Nova Scotia 851 12 1.41 2,138 4 .19
New 611 1 .16 1,215 0 -
Brunswick . i
Quebec 6,020 34 .56 6,868 28" 41
Ontario N/A NA - N/A N/A -
Manitoba 3,650 2 .05 3,392 1 .03
Saskatchewan 877 0 - 2,753 4. .15
Alberta 5,149 2 .04 9,531 3 .03
British- 4,815 8 .17 6,487 14 22
Cplumbia A
Yukon N/A N/A - 171 ¢+ 0 . -
N.W.T. 302 0 - 765 0 -

‘ ' S ¢

TOTAL CASES 23,539 60 .25 35,208 57 .16

Source: Canadian Centrei for Justice Statistics, Youth Court Statistics:
1984-85 (Ottawa:\ C.C.J.S., 1987:; and, Youth Court Statistics:

(Ottawa: C.C.J.S., 1987).

©

{’reliminary Tables, 198

Preliminary Tgbles,
-86

!



PGS

wd

Table 1.3

Length of Detention for Treatment- Orders, 1984/85 and 1985/86

1984/5 , Percent 1985/6 - " Percent
Less than 1 month 1 @ 16 (28.1)
1 to 3 months 22 " (36.7) 15 - (26.3)
4 to 6 months : 7 (11.7) 9 (15.8)
7 to 9 months - s ’ 1 (1.7) 3 (5.3)
10 to 12 months o . 5 8.8 12 (21.0)
13 to 24 months s (8.3) 2 (3.5)
=25 menths: 7 1 | B (1.7) ‘ 0 -
TOTAL CASES 60 _  (100.0) 57 (100.0)

Source: Canadian Centre for Justice Statistics, Youth Court  Statistics: Preliminary Tables,
1984-85 (Ottawa: -C.C.J.S., 1987), and, Youth Court Statistics; Preliminary Tables, 1986-86
(Ottawa: C.C.J.S.,. 1987). .

k4

It is not uncommon that the stated intentions of criminal justice reforms are at variance with

the outcome. Unanticipated and sometimes undesirable consequences often result, despite conscien-

tious planning. This was true for the JDA and, although the YOA has been in effect for only four

years, it is already apparent that at least some observers are very critical of the result. Focusing
upon the one issue of treatment orders, it is the purpose of this thesis to examine the consequences
of reform. With the benefit of: a historical vantage, three principal theories have been developed to
explai.ﬁ the origin and consequerices of the juvenile court in the early years of this century.

Theories of Reform and the JDA

)

. Much scholarly work has been conducted in attempts to provide theoretical insight into the
evolution of juvenile courts. Emergmg from late nineteenth century society, the JDA fepresented
as remarkable a shift from the extant system as the YOA constitutes today. It permitted the estab-
lishment of a separate system of courts and detention facilities for children, making probation the
dominant form of intervention. Previously, all offenders had been treated equally, regardless of
age, and incarceration was common. When attemptihg to explain the impetus behind the creation



<
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of juyenile courts the role of pnvate philanthropic and lobby groups is conmdered important by all, . ‘

but there are competmg views of thelr motives and the outcome of their efforts

Humanitarian Progress

The orthodox view of the juvenile court, which remamed v1rtually unchallenged until “the

@ QBOS was of a benevolent mstxtutldn, representmg a vast unprovement over the previous syster. -

Cohen reminds us that this was the contemporary view of all criminal justice reforms, mcludmg the

birth of the prison. Initiatives such as the Juvemle court were seen as a stage in a progresswn or

evolution, away from barbarity toward a more huma.ne system. Motives were purely altruistic, the - ~

rationale provided by “scienice” and experts. Any féﬂure to live up to stated goals is attributed to

faulty unplementatlon 80 the correctness of the system is never questloned 3

. L’

The original proponents of the juvenile court, with little doubt, felt that .they were beticring
the lot of children. The publications of Julian Mack" in the U.S. and J.J. Kelso®s in Canada reveal
that they viewed the prevmus system as morally intolerable and cnmmogemc As they described
the plight of wayward youth and the logic of the juvenile court’s effort at segregation, prevention,
and paternal guidance, no compassionate individual could have objected. The legislators ulti;,natély

responsible for thevpassage of the JDA were simply acting in a moral and responsible manner.

This view was challenged by revisionist historians, beginning in the 1960s. While there is
hardly complete accord concerning the precipitating factors and consequences of the creation of
institutions such as the juvenile court, Cohen summarizes the points of agreement:

the motives and programmes of the reformers were more complicated than a simple revulsion
with cruelty, impatience with administrative incompetence or sudden scientific discovery;

we cannot understand the emergence of [juvenile courts] apart from similar institutions of the
same period;"

the aims and regimes of such institutions must be understood in terms of a general theory,~
whether of the social order, power, class relations or the state;

experts and professionals created and captured a monopoly for their services despité theu'
,demonstrable lack of cognitive superiority; and, X

control institutions can persist indefinitely despite their manifest failure.?¢

Reference is also made to the massive social and economic changes occurring in the nineteenth

%% Visions of Social Control: Crime, Punishment and Classification (Cambridge, Great Britain: Pohty Press,
1886)-at 18,

3% “The Juvenile Court” (1909) 23 Harvard L. Rev. 104. -

¥ E.g., “Delinquent Children: Some Improved Methods Whereby They May be Prevented from Foﬂowing a
Criminal Career” (1907) 6 Can. L. Rev. 106.

3¢ Cohen, supra, note 33 at 30.
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century prompted toa great extent by the Industnal Revolution. However, various mterpretatxons :

of the role of these factors can be found. - L
Pluralism: Moral Entrépreneursv and Interesi Groups. .

The fli'st‘school of thought that arose to challenge the whig view of historical change was
advanced by authors such as Fox,*’ Rothman,** and the early work of Platt.’® Reform efforts were

viewed as a response to social changes in Mrmath of the Industrial Revolution in Europe, or

the tremendous lmrmgrataon and trans1ency of ‘the’] populatlon in North America. Tradmonal insti-
tutlons of social control, such as the family and the church were increasingly less effective and
~were being supplanted and ‘replaced by state controlled mechanisms. This was coupled with an
optimistic post-Enlightenment view of human behaviour which allowed room for redemption and

reform. The need to impoee order and regulation was part of the prevailing social norms. As such, -

the juvenile court went hand-in- -hand with other msmtutlons such as schools and the growmg

number of child welfare agencxes

. Proponents of this view see the legislators as acting in response to the. preesures oi’ various
interest groups. Individuals such as JJ .Kelso are termed “moral entrepreneurs,”*® crusading to
achieve legislative reform,"armed with the belief that :‘they are morally right in their perception of
the problem, cause, and the solution. A moral panic may be the result, as the subject of the crusade
is defined as a public threat, often in the media.*! Public opinion is mobilized by popularizing the
idea immediate action is required to allay the downfall of the social order. This amplification of

deliriquency has been described in the Canadian situation by Houston, who argues that reforn.s

------------------

37 «Juvenile Justice Reform: An Historical Perspective” (1970) 22 Stanford L. Rev. 1187.

3% The Discovery of the Asylurﬁ: Social Order and Disorder in the New Republic (Boston: Little, Brown and ‘

Company, 1971); and, Conscience and Convenience: The Asylum ‘and its Alternatives in Progressive America
(Boston: Little, Brown and Company, 1980).

3% The Child Savers: The Invention of Delinquency (Chicago: University of Chicago Press, 1969).

4° This term was first used by Howard Becker, Outsiders: Studies in the Sociology of Deviance (New York:
Free Press, 1963). He devised two categories: rule creators and rule enforcers. Kelso would belong to the
former group, t}pical because of the crusading zeal with which he sought reforms of Canadian law concern-
ing the detention and trial of juveniles. Becker describes this type of moral entrepreneur: “He is interested
in the content of rules. The existing rules do not satisfy him because there is some evil which profoundly
disturbs him. He feels that nothing can be right in the world until rules are made to correct it. He operates
with an absolute ethic; what he sees is truly and totally evil with no qualification” (at 147-8).

41 A classic study of a moral panic was conducted by Stanley Cohen: Folk Devils and Moral Panics (London:
Martin Robertson, 1972). See also 1. Taylor, “Moral Enterprise, Moral Panic, and Law-and-Order
Campaigns” in M.M. Rosenberg, R.A. Stebbins & A. Turowetz, eds., The Sociology of Deviance (New York:
St. Martin’s Press, 1982) 123.
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efforts were mmated before there was any evidence of an increase in delinquency.* In designing a
response to delmquency they created a spiral effect whereby an increasing number of children were

identified as delinquent, gradually expandmg the scope of the system to those thought pre—delm- )

quent. Sutherland also supports-the | posntaon that juvenile justice reforms resulted, at least in part,

from moral entrepreneurship: o : . . K“
Over a period of about two decades, then, Kelso(Scott Gibson and others concerned w1th r
social improvement had convinced themselves and had persuaded many members of the rela-

tively small group of Canadians who influenced or decided social polic ey that their new x(geaa

for tf‘:e prevention and cure of delinquency were workable propositions.*

Other authors focus upon the vested interests of groups which aogght to retain or gain

increasing jurisdiction over children, some to further professional careers. Leon** has identified«
three groups that lobbied for or against the JDA. First, the police and magi‘Fstrates, who had.com-- -

plete control over the apprehension and prosecution of juveniles at the ta';né, opposed the JDAY.
Arg:ung from a crime control perspective, they believed children needed discipline and punishment
rather than the “mollycoddling” of a paternal system. A second group was comprised of the few
people who questioned the wisdom of w1thdrawmg due process rights from proceedmgs involving
children. Their views were overshadowed by those of the third group The - child-savers were
ultimately successful in having their views expx_'essed in the JDA. '_I‘hey saw the court as properly
playing a social welfare function, amelioratiné thé criminogenic conditions of a child’s environment

rather than meting out punishment. - ‘ , - *, : o

By the end oir the nineteenth century, the function of ‘this initially charitable group of individ- "
uals had been usurp\ed and coopted by professional child savers, many of whom had originally been
' voluntary workers. 'Fbe outcome of reform is seen to be the creation of professmnal posm&
partly by the expans:oﬁ of court jurisdiction into non-cnrmnal areas The benefits for chlldren are, °
therefore, dubious as the rhetoric of the reforms are seen to differ from the reality. Increasing
numbers are subject to prosecution and juvenile institutions are described as being similar to or

worse then, their adult counterparts. Many of these ideas about the negative conseﬁuences of the
juvenile court are shared by those who regard pohtlcal a.nd econoxmc factors as the key explanatory ”

~ variables in its creation. )

-~

4! “Victorian Origins of Juvenile Deliquency: A Canad.lan Experience” (1972) 12 I-hstn of Ed. Q. 254; and,
“The ‘Waifs and Strays’' of a Late Victorian City: Juvénile Delinquents in Toronto” in J. Parr, ed.,
Childhood and Family in Canadian History (Toronto: McClelland and St.ewart 1982) 129.

¥ Children in English-Canadian Socwty Framing the Twentieth Century Consensus (Toronto: University of
Toronto Press, 1976) at 123. .

* “The Development of Canadian: Juvenile Justice: Background for Reform” (1977) 15 Osgoode Hall L.J.
71.
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Proponents of thls view see the Juve‘?hle court.as one of a series of mst.xtut.xons of socxal control

: . that Were created by the state ton mamtam drder in the mdustnal society of t.he nmg,teenth century
The assumptxon is made t.hat power rests with those who holdf&p:t&l in that t.he conchtlons neces- ;

~ sary for the advancement of .capitalism must be reproduced The crxmmal Jusuce system plays an

N mstru.p'xental funchon, coerswely enforcmg the moral standards of t.he ruhng class and supressmg

hehaviour threatemng elther to the contmued accumulat:on of capital or to the ‘members of the
dominant class It also serves a'hegemmnc function in thatblame for crime ns placéd oh the mdmd-
ual offender rather than the state and economlc 'factors, or upon behaviours of margmal and power-

less g‘l’oups, rather than pohucal corruptlon or crime by the elites. *

- 4 L LS RS

The structure}pf ‘the nineteenth century family, nuclear and, patriarchal, was seen as reflec-

A3

tive of the mode-of production. Women and children carne to be dependent upon wage earners, both

laws.* Family courts emerged as a mechanism for enforcing this essentially middle class concep-
tions of famlly Hav‘emann poxnts out the social- control function of the juvenile court, desxgned to
regulate youth who weré nonconforrmsts or those who did not fall under tha control of a patnarchal
family, such as, orphans aqd street urchins.”*¢ Social instability, prompted by ‘the rmgratnon and
urbamzatlon necessary to create an industrial labour force, had contributed to the increased néed
for state mterventlon in the farmly By the end of the nineteenth century, this took the form of sv.lr-

rogate institutions, designed to supplement or replace the dysfunctlonal family.

The creation of a Juvenﬂe court was not seen as being of great benefit to chlldren, especially .

those %f the lower classes. The state had granted itself greater control over a wider variety of
behaviours and, despite claims of treatment, sanctions were thought to have increased in sever-

ity. o Furthermore, the system had low visibility and no due process protections to serve the inter-

" ests of the juvenile. The ultimate result was a system that perpetuated the problem by drawing in

mcreasmg numbers of children. The system remained unchallenged, despite the apparent “failure”

D e L L

D, Currie, “The Transformation of Juvenile Justice in Canada: A Study of Bill G-61” in B. D Maclean,
ed., The Political Economy of Crime (Scarborough: Prentice-Hall, 1986) 56.

4 “From Child Saving to Child Blaming: The Political Economy of the Young Offenders Act 1908-1984" in
S. Brickey & E. Comack; eds., The Social Basis of Law: Critical Readings in the Sociology of Law (Toronto:
“Garamond Press, 1986) 225.

" This view is refuted in the Canadian case by J. Hagan & J. Leon, “Rediscovering Delinquency: Social .

History, Political {deology, and the Sociology of Law” (1977) 42 Amer. S8oc. Rev. 687. Their argument is in
turn criticized by W.G. West, Young Offenders and the Siate: A Canadian Perspective on Delinquency
(Toronto: Butterworths, 1984).
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to reduce délinquency.‘" “

Fivé Models of Intentions and Consequences of Reform

These three perspectives match Cohen’s three models for the explanation of how and why
changes in deviancy. éontrbl emergédpin the mid-nineteenth century.*® They see the court as eithér
a benevolent institution,' a good idea gone sour, or a charade of social control with a hidden agenda. .
. However, Cohen advances a more sophisticated analysis to explai.n recent trends. in the egecution
of: —soéial policy. “Current\ﬁeviancywontrol patterns are much less clear than their predecessors,
theré are major disagreement;s about their implications, and the societal structures in which they
are inbedded are far more complex.”*® His five models of the intentions and consequences of social
action focus on the interplay and unique contribution of ideas, organizations, ideologies, profession-

als, and political economic farces (Table 1.4).
Progress

First, it is possible to explain reforms such as the YOA in terms of the traditional humanitar-
ian model. Reforms are seen as as being stimulated by benevolent intentions fueled by scientific
knowledge -that discredits the current syétgr;xt iﬁdigiaﬁg a pressing need for change. The new
measure is, therefore, a “rational” response, a natural p&ogression in light of new understanding.
Any deficiencies in the outcome are blamed on insufficient resources, failure to implement accord-
ing to plan, or any other factors that do not force a re-examination of the original idea. Qnce these

e

factors are remedied, the benefits originally envision will rrfgt.eria.lize.
Organizational Convenience

The second model viewsn intentions as being likewise benevolent, but the outcomes go awry.
Implementation of a new idea is either blocked by existing organizations resistant to chairA;ge; or,
the idea is co-opted and transformed. In either case, the result is often quité contrary to what had
been envisioned. And yet, this view is optimistic in that the original iciéé is still viewed as valid, and

correct implementation, while difficult, is not i\lnpossible. * \

** D.L. Snider & W.G. West, “A Critical Persepctive on Law in the Canadian State: Delinquency and
Corporate Crime” in R.J. Ossenberg, ed., Power and Change in Canada (Toronto: McClelland and Stewart,

7

1880) 199. -

** Supre, note 33, c. 1. He calls his three moW}ress; good (but complicated) intentions — dis-
astrous consequences; and, discipline and mystification. The changes he considers include the birth of the
prison, the rise of the asylum and theories of punishment, as well as the creation of the juvenile court.

3% Ibid. at 87.
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. Table 1.4 .

Intentions and Consequences of Reform: Five Models

-

~

Original Intentions

Status of Eventual
Consequences

. Model
1. " Progress
‘2. . Organizational
Convenience

Al

3. Ideological

Contradiction
4. Professional interest
5. Political Economy

Benevolent — taken
entirely at face value

Somewhat mixed but on
the whole benevolent —

. things could have-

worked out

Contradictory and mixed
and, for this reason,
virtually impossible to
realize

Some benevolence, but
on the whole, intentions
are highly suspect and
eventually self-serving

Intentions are more or
less irrelevant or
simply a mask for
undeclared needs of the
system

iy N

More or less according
to plan- :

Things not quite work-
ing out: unmet prom-

ises, unintended conse-
quences. Organizational
convenience snarls up

the original plan

Because of contradic-
tions, the emerging pat-
tern bears little rela-
tionship to the plan.
The policy area is a
site in which contradic-
tions are resolved

The system is shaped
by self-interest

The system is shaped
by the demands of the
political. economy

Source: S. Cohen, Visions of Social Control: Crime, Punishment and _Classiﬁcation (Cambridge:

Polity Press, 1985).
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I deobgical Contradiction

The last three models share a more pessimistic view of the intentions of reform. This model
focuses upon the gap between the officially stated goals and the hidden agenda, the rhetoric and the
reality. Surface messages may relay intentions of benevolent assistance to the target group, but
‘the actual outceme may be reverse. This contradiction is mherent in the 1deology of the ref/ but

is not apparent until implementation,

. Professional Interest .

" The fourth model considers the power of the professionals, those attributed with superior
knowledge af;out deviancy control through specialized training in the behavioural sciences. Taking
hold‘in the nineteenth century, the role of “éxperts” has continually expanded and diversified, even
during the recent period of “deprofessionalization,” They séek to gain and maintain monopolies

over their domains, and advance and support reforms that are in the interest of their group.

-

Political Economy

This model is a direct parallel to the political economy perspective discussed above. Little
‘attention is paid to the ?hetoxjc of reform for it is seen merely as a way for the state to legitirhize
its actions. Furthermore, t,he~ intentions of individuals, such as those who press for reform, are lim-
ited by the needs of the state and the economic imperative. The maintanence of the capitalistic
+ system ith.he priority that guides even the crime control system. Increasingly repressive measures
.are employed by the state, to satlsfy the need for order maintenance and to legitimate its actions
by appearing to respond to the “crime problem,” a problem which never abates. Some softer meas-
ures, such as treatment, are used to deflect attention, but there is no expectation of rehabilitation

&

or “success.”

While (;ohen sees it as inabpropriateto speak of the “success” or “failure” of any reform,
many times it is necessary to explaiﬁ the apparent incongru‘ence between stated goals and
nutcome Such is the case with treatment orders. The mtent:ons of those most directly involved
wnth t.he draftmg of the YOA are discernible only from the ofﬁcxal records of the parliamentary pro-.
cess. As dlqckesed above, this reveals very little, as the issue was debated only for a short time.
. Personal'con‘tmu‘nicatien with the former Solictor General has shed no light upon the situation. We
have no evxdence, therefore, to doubt the intentions of these people that some mentally disordered
s ,voung persons should receive treatment in a secure setting. This was to be one of the options avail-

‘ able to sentencing judges, used when recommended by a mental health professxonal.
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' The consequences of this reform are just bégimﬁg\tqibbecome appax"eﬁt. With the info'rmat.ion
available at this early point, it car only be said that many people are dissatisfied wnt.h the
treatment order provisions. However, as we shall see, the application of any one of the five models*
| discussed above to the issue of treatment orders does not yield an entirely sauafacwry explanauon ‘
-of the situation. The possible ideological contradiction inherent in the YOA must be recognized. The |
surface intent of the back-to-justice, neo-classical orientation of the YOA is to grant basic due pro- -
cess ;éghts to young offenders; and yet the system, as it now operatés, may be more punitive than
befor
and put mto practice. Legal professionals must be satisfied with the sn:uatmn, enjoying greater par-

But professional ‘groups, with little doubt, are instrumentéi in how laws are both written

ticipation in the youth court arena since the passage of the YOA But mental health professwnals
and social workers, faced with declining roles in the youth justice system, may have,been success-
ful in retaining their legal and professional jurisdiction over the er‘hoﬁional proble_fns of youth, but in
other areas. And ultimately, the resources necessary to fund treatment must be .provided by gov-
ernments. Political economic forces dictate their priorities because funds are hot unlimited. All of
~ these factors will be examined ‘below, but the discussion will begin with the history of treatment in '

-the juvenile courts. )
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| .. CHAPTERI
MENTAL HEALTH TREATMENT AND THE YOUTH COURT

When the treatmeni order provisions of the YOA came into effect in 1984, they were intro-
duced into a sysbéin that had, for many decades, been respond& to some juveniles in terms of
their emotional and mental health needs. Resources permitting, juveniles could be assessed by
mental health professionals and the court could mandate treatment or counselgling. This was in
keeping with the spirit, if not the letter, of the JDA. Before examining the divergent views on the
wisdom of the provisions related to treatment for young offenders, it is helpful to review the rela-
tionship between the C‘anadian Juvenile court and the mental health professions.

*

Histor

When the JDA was originally enacted, in 1908, no reflection of the nascent disciplines of psy-
chiatry or psy_cholbgy was evident in its pages. Far from a conception of crime as a result of indi-
vidual pathology, the juvenile court had been premised upon a view of children as unfortunate vic-
tims of their family circumstanf:es. The solutions defined in the act were based heavily on probation
and other measures designed t;o ameliorate poor environments through early intervention in the
home and, in extreme cases, removal of the child to foster care or industrial training.? The f'aniily

was, therefore, the locus‘of both the problem and the solution.

The original supporters of the JDA shared an optimistic view of humanity, as redeemable
and perfectable. If fully implemented, it was thought, the juvenile court could prevent children from
becoming adult criminals, thereby stemming the rise in crime entirely. After scarcely a decade of
operation, however, it became apparent that the revolutionary juvenile justicev system envisioneci

by the supporters of the JDA had not fulfilled these expéc.‘.ations. Foremost among the indicators of

this was the recidivism ef children who had received the benefit of juvenile court services. In addi- - -

tion, rates of crime among the young were apparently rising even faster than those for adults.?

One x:ationalization evident in the writing of the time was that fault lay, not with the new
techniques, but with the clients. Some of those who originally fought for the adoption of the juvenile
court were ai)pa.rently not prepared to abandon their beliefs. For example, in sharp contrast to her
previous writings mthxs passage by Judge Helen MacGill of the Vancouver juvenile court:

! See, for example, J.J. Kelso, “Delinquent Children: Some Improved Methods Whereby They May be
Prevented from Following a Criminal Career (1907) 6 Can. L. Rev. 106.

! RE. Watts, “The Trend of Crime in Canad.a" (1932) 39 Queen’s Q. 402.
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The gradual realization that the child who appears a?m and agein in court is not merely
“born bad,” incorrigibly vicious by nature, but really abnormal or subnormal, brings to light
the need for [a psychology] department in the juvenile court. Probation theories of the
ordinary kind are wasted upon these cases. They lack the mentality to do right, they have no
power of inhibition. Confused, harrassed, they stand in court pathetic figures, placed in a
world too complex for their mental equipment, they are sore puzzled by the reguirements.
They have little idea of what is wrong ~ all they know is that they are always in trouble, and
whatever they do is wrong.?

The court was no longer viewed as a panacea, some children simply being unsuitable candidates.
The “co-opting” of psychology and psychiatry provided a scientific basis for the “indiyidualized-
treatment rhetoric” of the juvenile court* and, in so doing, forestalled an examination of | the juve-

nile court and its success by those involved with service delivery.

Although children were recognized as being as susceptible to mental diseases as adults,* this
was not the major concern. Instead, much effort came to be expended upon the classification of
delinquents according to their intelligence. In 1919, for example, the Canadian National Committee
for Mental Hygiene found that more than ‘ha.lf of the delinquents in British Columbian industrial E
schools and the detention centre were “méntally abnormal.”‘ That most offenders were morons,
imbeciles, backward or, at best, dull normal, was the main reason advanced for the inability of the
juvenile justice system to achieve its original objectives:

British Columbia, like the other provinces of Canada, has apparently proceeded on the basis
that the problem of juvenile delinquency was one involving only normal children. This precon-
ception has led to the time honored system of placing offenders on probation or in reformator-
ies with the hope of a successful issue. Failure, instead of success, has frequently been the
-result after painstaking and conscientious efforts along this line, [After finding that 59% of
Jjuvenile offenders were mentally abnormal]l we would not expect the ordinary parole system or
the industrial scheol to be effective reformatory agencies.... We would also be fearful that per- .
chance the industrial schools might be hampered in exerting a good influence on their normal
charges since they are called upon to deal with a mixed population.’ .

The recommendations of the Committee were to submit each child appéaring before the court to a
psychiatric or psychological examination, to establish separate institutions for “defective delin-

quents,” and to allow for the indefinite detention of such children. A séparate facility had yet to be

P

? “The Relation of the Juvenile Court to the Community” (1919) 1 Can. J. Mental Hygiene 232 at 234-5.

*F.L. Faust & P.J. Brantingham, “Models of Juvenile Justice: Introduction and Overview” in F.L. Faust &
P.J. Brantingham, eds., Juvenile Justice Philosophy: Readings, Cases and Comments 2nd. Ed. (S§t. Paul:
West Publishing, 1979) 1 at 16. )

S

* Asylums for the custody of lunatics and the insane were constructed in Canada during the late nineteenth
century. Between 1889 and 1900, 22 persons under the age of 15 years were admitted to the four large asy-
lums in Ontario. At the time, masturbation was viewed as a common cause of insanity in children. J.D.M.
Griffin & C. Greenland, “Early Days” in J. Shamsié, ed., Experience and Experiment (Toronto: Leonard
Crainford, 1977) 13 at 19. , T

§ “Mehta3 Hygiene Survey t,be Province of British Columbia” (1820) 2 Can. J. Mental Hygiene 1. Only
one of the 91 “mentally abnormal” children was diagnosed as being other than mentally retarded. He was _
found to be suffering from dementia pracox, an early term for schizophrenia.

’ Ibid. at 30-1.



{
built when the topic was reviewed by another committee, in 1936.* In many provinces, such facili-
ties were created but in others, such as B.C., efforts were made instead to provide segregated con-

o

finement within existing institutions.®

While some of those diagnosed as “mentally diseased,” a term which had replaced lunacy
and insanity, were seen to be amenable to treatment, no hope was held for any remedial program
for defect\i&e children. Efforts were focussed upon their accuraie identification, through extensive '
intelligence testing, at Child Guidance Centres or in the schools. Some were considered trainable,
while others were subjected to long-term custodial care. As their f'eproduction was considered most
harmful, sterilization, especially for girls, was lauded because it allowed their safe release into the
community to be engaged as unskilled or domestic labourers.’® Eugenics and the custodial confine-
ment of delinquents were but two of the priorities expressed by the mental hygienists, who also

advocated restrictions on immigratjon and segregation of the public schools. !

World War I provided the disciplines of psychology and psychiatry with practical apﬁlica-
tions. Widespread use had been made of psychometric techniques in the screening of military
recruits and, after the war, psychiatrists were busy with the emotional problems of returning sol-
diers. The 1.Q. teéting of the soldiers had revealed that early definitions of feeble mindedness had
been so broad as to encompass a huge proportion of the general pepulation, and the lower cutoff
point was revised.!? Focus on developmental disabilities as explanations for delinquency gradually
" turned to mental diseases and emotional disturbances. The study of children as distinct from adults
was also beginning,!! although initial work was focussed primarily upon child-rearing techniques

s resweTEEE .

! Report of the Advisory Committee on Juvenile Delinguency (Victoria: King’s Printer, 1936). The “subnormal
and mentally imbalanced” were still being found in industrial school populations, a problem attributed to
lack of more appropriate resources for such children. It was further stated that “Reports from school psy-
chologists and from the Provincial psychiatric clinic are invaluable to juvenile court judges and probation
officers in diagnosis of the problem presented by a juvenile offender. Likewise, they serve as guides for the
~ formulation of programme for a boy or girl at an industrial school. Some members of the Committee feel
that all the c}uldren appearing before -2 juvenile court should be referred to the psychiatric clinic for exami-
nation and report as a matter of routine, and all are a.g'reed that such examinations should be given in the
majority of cases.”

’ R-M. Gordon, Mental Disorder, Law and the State, Doctoral Dissertation, Department of Anthropology
and Sociology, University of British Columbia {unpublished], 1988. No such facility was available in B.C.
until ‘1953, with the establishment of Woodlands.

"* A.G. Westman, “Trends in the Care of Delinquent Girls” (1930) 6 Child & Family Welfare 33.

Y N. Sutherland, Children in English Canadian Society: Framing the Twentzeth-Century Consensus
(Toronto: University of Toronto Press, 1976) at 71-8. :

1'L.D. Zeleny, “Feeble-Mindedness and Criminal Conduct” (1933) 38 Amer. J. Soc. 564.
! See, e.g., P.J. Miller, “Psychology and the Child: Homer Lane and J.B. Watson” in P.T. Rooke & R.L.

7
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rather than the psychopathology of children.

In Toronto, psychiatrists had begun to offer consultation to i.he juvenile court as early as
1914, through'the Toronto General Hospital. What had popularly been referred to ﬁs the ‘;Feeble
Minded Clinic” gradually began to consider the emotiona! and behavidural problems of children.!*
While operating initially on a volunteer basis, the juvenile court clinic eventually expandea'to the
point where a full-time psychiatrist was appointed, in the 1930s. In these early years, psychiatric
assessments were performed on an estimated 25% of juveniles appearing in the Toronto court, but
the clinic “provided very little in the way of a treatment service, relying heavily upon environmen:-

~ tal manipulation, and in extreme cases placement outside the home.” !
4

| In the years following the First World War, the desirability of institutionalized social services
was acknowledged in Canada. Responsibility for health lay constltutlonally wnth the provmces, B0
the establishment of a federal Department of Health, in 1919, was an early indication of the move
toward the centralization of social services in Ottawa. But few measures were adopted and even
the Great Depression did little to stimulate an};thing but token gestures.'* At the conclusion of
World War II, aiscussion surrounding the desirability of an expansion of social security resumed,’
but little was actually accomplished until the 1950s.!” New ideas concerning the care and
treatment of the mentally ill had been circulating for several decades, but the requisite resources

and manpower were not available until the welfare state emerged in Canada,'*

Throughout this period, the disciplines of. psychiatry andvpsychology were both advancing
and growing in acceptance. The term “emotionally disturbed” entered the professional vernacular
iﬁ the 1930s,* and more intrusive therapeutic techniques, such as psychosurgery and shock
treatments, weré adopted. Even the field of social work became increasingly focussed on psycholog-

ical characteristics rather than the social and economic conditions that had been the target of early

..................

(cont’d) Schnell, eds., Studies in Childhood History: A Canadian Perspective (Calgary: Detselig Enterprises
Limited, 1982) 57. .

" Griffin & Greenland, supra, note 5.

¥ C. Chamberlain & G. Awad, “Psychiatric Service to the Juvenile Court: A Model!” (1975) 20 Can.
Psychiatr. Assoc. J. 599 at 600

1$ D, Guest, The Emergence of Social Security in Canadae 2nd Ed. (Vancouver: University of British
Columbia Press, 1985). |

Y Ibid. \‘%\

¥ Gordon, supra, note . Most notably, the wide-spread use of institutions was coming under attack from
those who advocated use of commumty-based care and treatment.

¥ R.M. Liebert & R. Wicks-Nelson, Developmental Psychology 3d Ed. (Englewood Cliffs: Prentice-Hall, 1881)
at 511. ,
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efforts. Significantly, the cmmnal justice system adopted the medical model and armies of helping
professionals were enlisted"_in the fight aganist crime.?" Universities graduated a better trained
cohort of helping professionals?? and the new discipline of child care work emerged,?* a recognition °
of the desirability of treating children and adolescents in a manner distinct from adplts.' Facilities
gpecializing in the emotional problems of children and adolescents were eventually opened, in the
1960s.** Availability increased until the mid-1970s,?* when a decline in residential treatment fol-

lowed in favour of non-residential resources, such as outpatient services and home care.?¢

Mental Health Services and the JDA

By the time the JDA was coming under scrutiny, in the 1960s, therefore, there was a gener-
ally recogni'zéd role for mental health services in the juvenile justice system. The theoretical con-
nection between of‘fending and emotional problem§ was bot‘h plausible and widely accepted. The
ﬂexiBility afforded by the JDA permitted, even encouraged, ‘ax'ly measures designed to prevent

future anti-social behaviour.?” After the failure of probation case work and industrial training to

® R. Lubove, The Professional Altruist (Cambridge: Harvard University Press, 1965).

' A M. Maxwell, Juvenile “Justice” and Child “Welfare” — The Historical Implications of Reform: From the
Juvenile Delinquents Act to the Young Offenders Act, 1908-1984, Master of Social Work Thesis, University
of British Columbia [unpublished], 1983. Sociological theories of delinquency, specifically those of the
Chicago School, were developing parallel to the psychiatric theories in the 1920s and 1930s, particularly in
Britain. These two trends never merged, and the sociological gradually gained dominance, at least in aca-
demic circles. See A. K. Bottomley, Criminology in Focus: Past Trends and Future Prospects (Oxford: Martin
Robertson & Co., 1979) at 45-8. The policy implications of psychiatrically based theories were more
srtaight rorward and easier to implement than the vague pleas for institutional change of the sociologists,
perhaps explaining the continued reliance upon the medical model of delinquency, at least in practice.

n dntano Ministry of Community and Social Services, Three Decades of Change: The Euvolution of
Residential Care and Community Alternatives in Chxldren.s Services (Toronto: Ministry of Community and
Social Services, 1983) at 3.

3 J. Shamsie, ed., Expenence and Experiment (Toronto: Leonard Crainford, 1977).

* Ministry of Community and Social Services, supra, note 22. The first mental hospital specifically for chil-

dren, Thistletown, was opened in Ontario in 1957. See Shamsie, ibid.
h )
¥ Residential treatment capacity in Ontario was at this tlme approximately 1,300 beds. Ministry of

Community and Social Services, ibid.

** The length of stay decreased and more children were treated in the community. In the late 1960s, resi~
dential stays in Ontario had ranged from two to four years. Ministry of Commumty and Social Semces,
ibid. ' . 4

" A court was not strictly limited to the law as written, but was encouraged to “liberally construe” the act
. and treat each juvenile “not as a criminal, but as a misdirected and misguided child, and one needing aid,
encouragement, help and assistance.” (s. 38).
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‘posmvely affect recldmsm rates, psychologlcal explanat:ons that concent,rated7blame on the int.er~ .

nal characteristics of dehnquent.s did not force a reexammataon of the Juvemle court model melf
The majority of young persons appearing before the Juvemle court had no contact with the mental
health system. But, some juveniles ’were the subjects of mental\ql%bealt.h assessments, usually. for
dispositional purposes. More ‘rarely, the pre-acﬁudica‘;.ion issues of fitness to stand trial and the

insanity defense were decided with the assistance of such reports.
Assessments

As mentioned above, the use of psychiatric assessments by Canadian juvenile courts began
in some jurisdictions as-early as the first world war. This practice, with little doubt, became more
widespread as the necessary resources were made avai}able, despite the fact-that t.he JDA; was
silent on the issue. Still, there was likely great variation in the frequency w‘fth which aé‘ﬁess‘ﬁxent.s
were performed, across Canada. In -London, a city with a family court clinic, 10% of 'young persons
appearing before the juvenile court were referred for assessment.? In another study, involving sev-
eral cities, the figure reported was 5%.° It was less likely that assessments would be ordered in

non-metropolitan areas.?® -

-

Some vanatxon in the frequency with which the courts requested assessments would Rave
been attributable to the avaﬂabhty of the requisite resourf."ssmCMes such as Ottawa, ngston,
Toronto*! and London*? had clinics associated with the family/juvenile courts. Many assessment_
facilities were centralized in an urban e.rea but provided inpatient services to the entire province.

This would include Juvenile Services to the Court near Vancouver, and Children’s Forensic

Services, in Winnipeg.*’ Inpatient assessments were also performed in local hospitals, when there .

was no specialized adolescent faéility, or by psychologists on-staff in %ecure custody facilities. In
many non-urban areas, outpatient mental health assessments were performed by local physicians/

psychologists or by travelling teams of professionals

ccarrsnnccnneansnn

' P.G. Jaffe, A.W. Leschied, L. Sas & G.W. Austin, “A Model for the Provision of Clinical Assessments and
Service Brokerage for Young Offenders: The London Famxly Court Chmc (1985) 26 Can. Psychology 54.
This represented approxunately 200 juveniles per year.

% N. Bala & R. Corrado, Juvenile Justice in Canada: A Comparative Study (Ottawa: Sqlic_itor General
Canada, 1985). The data were collected in 1981, predominantly in urban areas: Vancouver and Kelowna,
B.C., Edmonton and environs, Winnipeg, Toronto, Montreal and Halifax.

* bid.
*! Chamberlain & Awad, supra, note 15. A
*? Jaffe et al., supra, note 28.

3} The problem this creates for non-urban and northern children is obvious. See Manitoba Association of
Social Workers, Brief Submitted to the Committee Studying the Juvenile Justice System, December, 1978.
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Clearly, evaluations of juveniles were conducted; yet, there was no justification for this prac-
tice in the JDA. Some allied legislation, most usually mental héalth statutes, permitted judicial
order of assessments in criminal cases.?* At least one province had enacted legislatiori specifically
permitting juvenile courts to order mental health evaluations, the purpose of which was to deter-
mine the emotional or physical circumstances of an alleged offender. ** While the ability of provin-
cial legislatures to expand thev powers of a judge was eventually held to be ultra vires, the practice
of peforming assessments was not questioned.’® Some direction may also have been found in the
Criminal Code wherem the criteria for adjournments for mental health evaluatlons for adults are
defined.’”"However, Just prior to the enactment of the YOA, a very narrow interpretation of the use
of these provisions by juvenile courts’was made, restricting their use to instances where assess-
ments could aid in the determination of guilt or innocence.?! It is, however, more likely that assess-
ments played a greater.role in the dispositional phase of juvenile court proceedings, sonﬁe even

“arguing that such investigations were only properly conducted after adjudication.” Generally, legal
responsibility was accorded little importance but, in recent years, competency to stand trial and
diminished capacity due to insanity have both been debated in the juvenile courts of Canada.

Fitness to Stand Trial

It is a basic tenet of criminal law that an accused be able to participate meaningfully in his or
. her defence. A person determined to be, “on account of insanity, [in]Jcapable of conducting his
" defence” may be found unfit to stand trial,*° because any decisions niade by such a person -may, not
be in his best interests. In the non-adversarial arena of the traditional juvenile court, however, the

need for an accused to comprehend the proceedings was not accorded great importance.*! Due to

* E.g., Mental Health Act, R.S.0. 1980, c. 262, s. 15. /‘é

¥ Corrections Act, R.S.M. 1970, c. C-230, s. 15. No previous medical evidence, indicating the possible pres-
. ence of a mental disorder, was required for the court to make such an order.

R, v. Wiedeman, [1976] 4 W.W.R. 160 (Man. C.A.).
" RS.C. 1970, c. C-34, 5. 738(5) and (6).

" The Manitoba Court of Queen’s Bench upheld a lower court ruling that the Crown could not request an
asgessment to aid in a transfer heaiing. R. v. K. (A.L), [1982] 1 W.W.R. 666. If s. 738 were used as the
legal justification for a court-ordered assessment, some prior evidence of mental illness, such as a written
psychiatric report, would have been required. There were also limitations on the length of any remand (s.
T38(6)). '

* E.g., Department of Justice Cormmittee on Juvenile Delinquency, Juvenile Delinquency in Canada
(Ottawa: Queen's Printer, 1965) 151. .
** Criminal Code, s. 543(1).

‘1T, Grisso, M.O. Miller & B. Sales, “Competency to St.aﬁd Trial in Juvenile Court” (1987) 10 Int'l J. L. &
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age, a certain amount of incompetency was assumed and the members of the court Were entrusted-
with the duty to act in the juvenile’s bést interests. ‘

/ In recent years, as the juvenile courts came to more closely approximate the adult syat;em
concern with fitness was héightened, but more so in the U.S. than Canada.* Stat.nstlcs Canada
reports that in 1982, only six juveniles were declared unfit to stand trial. o Even among a clinical
sample, the issue was rarely raised.** Thns lowtnumber was attributed to the diversion of possible
candidates-away from the justice system, and the ability to sentence juveniles to treatment,
bypassing any need to raise the issue of fitness.* If the desired end was to achieve some manner of

o

treatment for those thought to need it, alternate avenues exxsted
Insanity Defence

'If a person was declared fit to stand trial, or if there was no question as to fitness, he or she
is still entitled to raise the defence of insanity. The insanity defence is conqgrned exclusively with
the issue of the defendant’s mental state at the time of the alleged offence and whether this state
justifies absolution of criminal responsibility. If the defence is successf:ully raised, the accused is
acquitted, but if the offence charged was an indictable one, the acquit;.al does not mean that the
defendant is free to leave the courtroom.‘ Those found not guilty by reason of insanity are to be kept
“in strict custody” until the pleasure of the Lieutenant-Governor is known.** Almost invariably, an
order for “safe custody” is made.*’ The Board of Review will consider the’ case of an accused, who
has been maintained in custody, at regular intef'vals, and will make recommendations to the

Lieutenant-Governor, concerning the potential release of the person.*!

(cont’d) Psyciu'atry 1.
2 Ibid.
4 Letter from Roy Jones to Alison Hatch (2 October 1984), Ottawa, Ontario.

4 Of 185 15 to 17 year olds assessed at Metropolitan Toronto Forensic Services between 1977 and 1985,
only two were declared to be unfit to stand trial by treatment staff. M.S. Phillips & L.C. Thompson,
“Psychiatric Assessments under the Young Offenders Act” (1986) 63 Dimensions in Health Services 20.
The court outcome of these cases is not stated.

*3 C. Spears & M.S. Phillips, The Lieutenant Governor’s Warrant and the Young Offender, Working Paper
#67, Metropolitan Toronto Forensic Services [unpublished], 1984. The need for different legal criteria, to
distinguish unfitness from the incompetency that normally accompanies youth, is alss a factor that
precludes some clincians from raising what is essentially an issue of concern only for the court.

Y Criminal Code, s. 542(2).

¥ Criminal Code, s. 545(1)(a). However, the LleutenantrGovernor may discharge the person if it is not con-
trary to the public interest (s. 545(1)(b)

*" Criminal Code, 8. 546(5).
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In the juvenile court, the insanity defence was even more infrequently debated than was fit-
ness. In 1982, only‘ one juvenile was declared not guilty by reason of insanity.*’ One possible expla-
nation was the ﬁailability of the presumption of doli incapax, when the burden of pfoof was trans-
ferred to the Crown to rebut the presumption that the child was incapable of forming criminal
- intent because of youth.“'Of great;r importance, however, was the inability of a juvenile to
order detention after an acquittal by reason of insanity:* At least one judge had taken&
that juveniles were not entitled to raise the defence of insanity.*? Another bpinion was that transfer
to adult court was indicated in all such circumstances so that the juvc;nile could be subject to the

adult provisions for committal}’?

Treatment ’ S
LAY

Juvenile delinquents could be mandated by the court to participate in a treatment pro-
gramme. In fact, prior to 1971, wards of the court were in a better position to receive inpatient
services than were their private counterparts.®* Although the JDA was silent on this issue, a
number of mechanisms were used to induct juveniles into treatment resources. Any detention could

be for an indefinite period, the child’s consent was not requxred, and cooperation was enforceable.

‘% Letter, supra, note 43.

7

%% At least one court decision held that the defence of insanity was possibly encompassed within the
broader presumption of doli incapax (R. v. B.C. (1977) 39 C.C.C. (2d) 469 (Ont. Prov. Ct.)). This was provi-
ded for in 8. 13 of the Criminal Code. Those persons who were seven years of age or more but were still
under the age of 14 could claim that, by reason of tender years, they were not able to appreciate that their
behaviour was wrong and that they were not competent to understand the nature and consequences of their
conduct. The onus was then put upon the Crown to prove the child was competent or had the capacity to
distinguish right from wrong. Incapacity was presumed and had to be refuted. If the paucity of written
judgments is any indication, however, doli incapax was very infrequently considered. See J.L. McLeod, “Doli
Incapax: The Forgotten Presumption in Juvenile Court Trials” (1980) 3 Can. J. Fam. L. 251.

$! This was the consequence of the restriction of use of Lieutenant-Governor’s warrants to matters involv-
ing indictable offences. As juveniles could be charged only with delinquencies, which were summary convic-
tion offences, s. 542 of the Criminal Code did not apply and the juvenile court had no jurisdiction to order
such custody. '

51 See Re B. and M. (1975), 33 C.R.N.S. 362 (Ont. Prov. Ct.) and related comments in J. leson Children
and the Law (Toronto: Butterworths, 1978).

Y See R. v. P. (No. 2), [1979] 4 W.W.R. 340 (Man. Q.B.) and related comments in L. Wilson, Juvenile
Courts in Canada (Toronto: Carswell, 1982).

*! Initially, the system was uger-funded on a per-diem basis. That being the case, the majority of spaces
ware occupied by wards, of the Crown or a children’s aid society. After 100% government funding was intro-
duced, private referrals increased. Ministry of Community and Social Services, supra, note 22. Preferential
access to forengic resources for delinquents was also observed in Manitoba. Mamtoba Association of Social
Workers, supra, note 33 at 7-8,

-
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Treatment could be a condition of probation, making noncompliance & new offence.* qunil@QQ
could also received treatment after having their case adjourned sine die, again leaving provision for
return to court and prosecution as a possible consequence of noncooperation, Commitak to the care
of a children’s aid society or provincial child welfare agency, although not possible in all provinces,

was one possible route.*¢ .

Several examples of treatment programs for juvenile delinquents have been reporied.’’ Wide
variation in the frequency with which inpatient treatment was ordered through the court was likely
the case. In one Ontario cigr, 27.8% of assessments resulted in recommendations for residential
treatment,* a figure far higher than would have been the case in areas with no children’s or ado-

lescent treatment centre. 3’

0

Mental Health Services and the YOA /

In sharp contrast to the JDA, the YOA ex\ylicit.ly defines the procedures surrounding the use
by young offenders of mental health services. A list of the mental health services now availalﬁe for
young offenders in British Columbia is probably repres_en—ta/tivé of those in most ﬁrovinces:

a) court-ordered asseséments, both inpaﬁentcahd oufpatient;

b) court-ordered outpatient treatment as a condition of probation or bail;

-
t

c) court-ordered inpatient treatment;
d) outpatient assessment, treatment or consultation for case management of probation or bail cases;

e) consultation or assessment for the tiurposes of pre-court enquiry, to a1d Crown counsel or
probation services in determining whether diversion from court proceedings is appropriate;

f) emergency assessment and treatment services to young persons in custody;

g) outpatient treatment as a part of an alternative measures agreement, and,

P L L TR

3¢ JDA, 8. 20(1)(h).

*” R.R. Ross & P. Gendreau, “A Study of Institutional Treatment Programs” in R.R. Ross & P. Gendreau,
eds., Effective Correctional Treatment (Toronto: Butterworths, 1980) 391; and, M. Leblanc, “Retrospective
Look at a Decade of Evaluation: Boscoville” in R. Corrado, M. Leblanc & J. Trépanier, eds., Current Issues
in Juvenile Justice (Toronto: Butterworths, 1983) 267. ’

5V Jaffe et al., supra, note 28.

%% In B.C., for example, a boy was sent to Alberta when the judge determined that no suitable treatment
facility existed in his home province. The City of Vancouver and the Attorney General unsuccessfully -
-appealed: Re J.V. (1981), 60 C.C.C. (2d) 121 (B.C.8.C.). With the appearance of a possible trend, as other
judges followed suit, a 25-bed secure treatment unit was eventually opened. ,
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"h) outpauent alcohol and drug counselling and treatment 60
In B.C., as m many provinces, this represents an expans:on of services over the pre-YOA penod

More mpahent beds and outpatient treatment personnel were provided after the proclamation qf
the YOA, aided by cost-sharing agreements between the federal and proyincial governments (see

‘ Chapter 4),

Medical and Psychological Reports
. N
Under the YOA, a court may order a psychological or psychiatric exammatlon for

dispositional purposes,“ or when considering the transfer of the case to the adult courts.®?

Psychlamsts/physxclans may 2lso conduct examinations for the purpose of determing whether a
young person is fit to stand trial® or if the young offender intends to raise the defence of insanity.
Generally, however, the court may order a medical or psychological report be conglucted for any

reason if all parties agree to it* or:

..where the court has reasonable grounds to believe that the young person may be suffering
from a physical or mental illness or disorder, a psychological disorder, an emotional distur-
bance, a learning disability or mental retardation and where the court believes a medical,
psychologlcal or psychiatric report in repsect of the young person might be helpful in makmg
any decision pursuant to this Act 63

This is extremely - wide latitude, in both the reasons for a report®® and the tirniﬁ'g of such a

© B. Clark & D. Eaves, “Health Services fox"(/ Young Oﬂ'endel;s in British Columbia” (1985) 1 B.C.
Psychologist 30 at 31.

18, 13(1)c). See R. v. D.S. (Ont. Prov. Ct. (Fam. Div.)), May 2, 1984, Y.0.S. 84-015 where the definition of
“disposition” was expanded to include bail hearings (i.e., the assessment of whether a soung person would
constitute a danger to himself or others if released). Judge Kent, in delivering the decision apparently felt
that psychiatric/psychological evidence should be available to the court at any time. For a contradictory
view, see the judgment of Bean, J. in R. v. J.M. (1984), 12 W.C.B. 390, 2 Y.0.S. 3096 (Ont. Prov. Ct.),
discussed infra. See also commentary by W.H Swail, “Some Comments on Section 13 of the Y.O.A.:
Forepsic Reports and Fitness to Stand Trial” (1986) 1 Y.O.S. 7547. :

418, 13(1)a).

3 8. 13(1)b) and (2). In these cases, the procedures defined in s. 543 of the Criminal Code apply.
8. 13(1)d).

s, 13(1)(3) [emphases added).

¢ B. Landau, “The Young Offenders Act: Important Features for Psychologists” (1983) 15 Ont.
Psychologist 6. Even the Ontario Psychological Association recommended that “clinical assessment ordered
by the court or the Crown only include severe mental disturbances such as would result in an insanity plea
... or as defined in {a provincial] Mental Health Act.” Brief on the Young Offenders Act, Bill C-61,
Presented to the Standing Committee on Justice and Legal Affairs, September, 1981. Such a limitation on
assessments had been advocated by Bean, J. of the Ontario Provincial Court in R. v. J.M., supra, note 61.
He considered the ordering of an assessment an “extraordinary procedure,” noting the serious infringement
posaible upon a young person’s rights. He was, therefore, critical of any propensity to order assessments
routinely, for almost any reason, and the wide latitude to do so afforded by the wording of the YOA. Section
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request. ¢’

/

4 o

In its request for an assessment, the court should specify the reason(s) the examination is

Assessments may be conducted on either an inpatient or outpatient basis. The young person

1t is obvious in my oginion that in virtually every case coming before the court, a psychiatric
examination “might be helpful.” Particularly, if one includes the next phrase “in makirg any
decision pursuant to this Act,” it is almost 1mpossible to think of a situation in which a judge
is required to make a decision under the Young Offenders Act in which a psychiatric examina-
tion and report may not be helpful. If only, for example, to prove or to establish that the
young person is not suffering from any psychiatric or psychological illness, emotional distur-
bance, et cetera and clearly, in my view then, the words “might be helpful” cannot be con-
strued at large.

-

8 Criminal Code, s. 738(5).

8. 13(3).

29

being sought. In contrast to the procedure defined for adults,* the belief that the young person may
be suffe.ring from one of the designated conditions need not be supported by evidence of a qualified
person prior to the judicial order for an assessment.*® The young person does not have to consent to
the examination and may refuse to participate. The possibility that incriminating staﬁements may
be made during an evaluation does nof compromise a youth’s con_stitutional right to ‘remain

silent.”®

may be held in custody for the purpose of the assessment for up to eight days or, with evidence

from a qualified person that a longer period is necessary, for up to 30 days.”' In most cases, the

ment,’? although the author may request that parts or all of the report be withheld if disclosure
“would be likely to be detrimental to the treatment or recovery of the young person or would be

(cont’d) 13(1)(e). especially was considered by the judge to be open to too broad an interpretation:

He concluded that a “restrictive” interpretation must be given to s. 13(1)(e) and that the information
gained from an assessment must have some bearing on the issue before the court.

" In the U.S., for example, there are many states where mental health evaluations are prohibited prior to
the determination of guilt. As Grisso et al., supra, note 41 at 4 explain, “the intent of this approach is to
ensure that the adjudicative process. is not tainted by evidence that is irrelevant for testing the formal
charge.” -

987) 45 U.T.

%

young person and the parent(s) will be given a copy of any report emanting from an assess--

&9 However; the desirability of such a safeguard has been notéd in R’ v. J.M., supra, note 61; and by.a
higher court in Re B.C. and the Queen (1986), 29 C.C.C.(3d.) 434 (Ont. H.C.). '

7 An application by the Crown for a psychiatric assessment was unsuccessfully "opposed by. the defence in
a recent case where two young persons were charged with murder in Mission, B.C. The argument advanced
was that participating in such an evaluation was inconsistent with the right to remain silent, as mental
health professionals are compellable witnesses. “Psycliiatric Probe Challénged by Lawyer” The Vancouver
Sun (13 February 1988) A7; and, “Juveniles Face Tests” The Vancouver Sun (27 February 1988) A3.

’

7 8. 13(4). This may well affect the content of reports compared with those prepared when the JDA was in
,effect. T. Melville, “An Issue of Confidentiality; Widened Disclosure in the Clinical Context” (1
Fac. L. Rev.. 179.
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hkely to. result in bodily harm to, or be detnmental to the mental condlé of, a third party.’ ”73 The
author of that report may well be r% to present ev1de e in (:ourt and be ci'oss-exam
ined. ™ . . ‘ N ' ,@

: . &

Little information is as yet available about the use of assessments under the YOA. In many

;areas there have probably not been great c‘hahges in the procedures whereb‘y‘rfiental health serv-

ices ‘are prowded In a survey conducted by the Cansdian Council on Soclal ‘Development and the-
Canadxan Cour}cﬂ on Children and Youth in March, 1985, the commumty organizations polled
across the country reported that, although there was mter-_]unsdxctlonal vanatlon, most assess-
ments " were’ being conducted within the 30 day period defined in the YOA.” The Children’s
Forensic Services, in Winni,peg, received 135 referrals from probation eewices during the first yee? »
of operation %nder the YOA. Of this number 84 were from urban areas and 51 (37%) were from
rural areas. At that time, further extension of services to rural Maritoba was under review.” One
study, which f‘ocused in the period unmedlately before and after proclamation, found that the pro-
portxon of charges which were associated with a request for assessment decreased 51gmﬁcantly,

[

from 118%t055%77 o
Fitness to Stand Trial

In instances where young persons may not be capable of understanding the proceedings and

. instructing counsel, youth court judges may choose to address the issue of fitness to stand trial.”*

The potential need for a fitness hearing may be raised by any party to the proceedings, prior to
adjudication. Where young persons are concerned, however, it would appear desirable that the -
inteptjon to raise the issue of fitnhess shouldxbe indicated to, or by, the court prior to the ordering'of

an assessment, the purposé of which is to test fitness.” When the issue of fitness is raised, the

.

8. 13(6).

"S 13(5).

L R. Weiler & B. Ward “A Natlonal Overview of the Implementatlon of the YOA One. Year Later” (1985)

8 Perception 2.

-

¢ Manitoba, Ministry of Cemmunity Services, Young Oﬁ'enders Act’ The First Year 1985 (Winnipeg:
Manitoba Community Servxces 1985) at p. 24, ,

<

""" A.W. Leschied & P.G. Jaffe, “Imphcatxons of the Young Offenders Act in Modlfymg the Juvenile Justice

System: Some Early Trends” (n.d.) Unpublished Paper, London Family Court Clinic: The generalizability of
these figures is unwise, as the use '3 assessments ‘has probably increased ‘in some jurisdictions and
decréased in others. In addition, possible changes in chargmg practices have not been taken into account
even though charge is the unit of analysis. ; -

RS QK o
PR.ov.JM,, supra, note 61. This has beep the focus of some debate. See Swail, supra, note 61. "
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procedures outhned in s. 543 of the Criminal Code will, with suntable modifications for youngr
of‘fenders be applied by the court.*®

“ The court will call:u'po‘n a medical practitioner to prepare a report concerning fitness." The
evidence presented to the court in this report must be(‘xammed in hght. of the estabhshed legal cri-
teria for defining fitness. Mental 1llness does not, in and of itself, render an accused person unfit to
stand.-trial, but that person must be able to understand the proceedmgs and instruct counsel. The
~ sole direction given to the courts is that an accused may only be found unﬁt to stand trial “on
account of insanity.”'? Nevertheless, the judges have developed their own test of fitness, which has

been consistently applied in modérn Canadian cases.*?

If the accused is declared to be fit, then the trial will resume.** If the accused.is found to be
unfit, the court must order that the young person be detained indefinitely, at the pleasure of the

Lieutenant-Governor.** If and when an accused person “recovers” sufficiently for the purpose of

standing trial, he or she may be returned to court and, provided that he or she is declared to be fit, -
the trial will recommence.** The youth court will retain jurisdiction even if the accused has since -

become an adult.

1

On the other hand, the Crown may be content to enter a stay of proceedings or to wn;hdraw

charges agamst the accused rather than to proceed to trial. It appears that most unfit accused wxll

' For exarnplé the Code provisions concerning the remand of an adult in custody for a psychiatric exami-
nation, are superceded by's. 13(3) of the YOA. With the evidence of a quahﬁed person, usually a psychia-
tsist or psychologist, the maximum remand period allowed for young persons is 30 days, shorter than the
maximum permitted for adults in the Criminal Code (60 days). The spirit of the Act would seem to dictate
that such custody would ideally occur in a facility specifically dedicated to young persons.

'!'S.'13(1)(b) and 13(2). Such an order may be made either with or without the consent of the young person.
Ss. 13(1)(d) and (e).

2 Criminal Code, ss. 543(1) and 543(6).

¥ A leading formulation of this test is that of Martin, C.J.S. in the case of Woltucky:

..the test of this issue is whether or not the accused is able to understand the proceedings; to
try him if he is not able to understand the proceedings and to instruct counsel would deprive
him in all probability of his rights to make his full defence.

(1952), 103 C.C.C. 43 (Sask. C.A.) at 46-47. See ‘generally, P.S. Lindsay, “Fitness to Stand Ffial in

Canada: An.Overview in Light of the Recommendations of the £&w Reform Commission of Canada” (1977)
19 Crim. L Q. 303; A. Manson, “Fit to be Tried: Unravelling the Knots” (1982) 7 Queen’s L. J. 305; and,
S.N. Verdun-Jones, “The Doctrug of Fitness to Stand Trial in Canada: The Forked Tongue ~of Social
Control” (1981) 4 Int'l J. Law & Psychiatry 363.

Y Criminal Code, s. 543(5). -
¥ Criminal Code, s. 543(6).

¥$ Criminal Code, s. 543(8). - ‘



be rendered fit within a relatively bnef penod once tx:eatment is adrmmstered 7 It should be noted
that, in all provinces, a Review Board will reg'ularly consider the cases of unfit persons\ware
subject to a regime.of lengthy detentlon The Board is required to report to the Lieutenant-
in its opinion, “that person has recovered sufficiently to stand trial.”* The

- Governor as to whethe
. Board’s report will also include any recommendations that it considers in the interests of the recov-

ery of the person to wharn such review relates provided that they are not “contrary to the public

interest,”** When the ackused remains unfit, the Lieutenant-Governor has the power to keep him/
her in custody or, alternatively, the Lieutenant-Governor may, “if in his opinion it would be in the
best interests of the accused and not contrary to the best interests of the public,” make an order

“for the discharge of the accused either absolutely or subject to such conditions as he pre-

seribes;”*®

Insanity Defence

The defence of insanity is not specifically addressed in the YOA, as the Criminal Code provi-
sions governing insanity now apply to young persons.’! In additioq, all related case precedents used
for assessing the sanity of adults may equally be used for young persons.’? The only modifications

'” For example, a British Columbia study indicates that, in recent years, the average period of hospltahza-
tion served by unfit defendants, committed for treatment at the British Columbia Forensic Psychiatric
Institute, has been six months. R. Roesch, D. Eaves, R. Sollner, M. Normandin & W. Glackman,
" “Evaluating Fitness to Stand Trial: A Comparative Analysis of Fit and Unfit Defendants” (1981) 4 Int'l J.
Law & Psychiatry 145. For the problems facing developmentally disabled defendants, who are found unfit
to stand trial and may not respond to “treatment,” see H.S. Savage, “The Relevance of the Fitness to Stand
Trial Provisions to Persons with Mental Handicaps” (1981) 59 Can. Bar Rev. 319.

" Criminal Code, 5. 547(5)(c).
¥ Criminal Code, s. 5647(5)(f).

¥ Criminal Code, s. 545(1). In June, 1986, the federal government announced its intention to amend the
‘Criminal Code in order to bring the provisions relating to the mentally disordered offender into line with the
perceived requirements of the Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act,
1982, being Schedule B of .the Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter Charter]. The proposals
include provision for the Boards of Review to be granted ihe power to release those acquitted by reason of
insanity or found unfit to stand trial. This question would effectively abolish the Lieutenant-Governor's
Warrant, In addition, it was proposed that there be & “cap” or “outer limit” set upon the period during
which such individuals may be detained. It remains to be seen whet.her these proposals will be introduced
to Parliament in the form of a Bill.

! In that statute, the following definition of insanity is provided:

For the purposes of this section a person is insane when he is in a state of natural imbecility

or has disease of thé mind to an extent that renders him incapable of appreciating the nature

gnog quality <)>f an act or omission or of knowing that an act or omission is wrong. Criminal
e, 8. 16(2

2 See, generally, D.R. Klinck, “’Specific Delusions’ in the Insanity Defence” (1983) 25 Crim. L. Q. 458;

) . L
y
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. made to the application of these provisionsrt.o ’young persons is that the period of pre-trial deten-
tion, to allow for a psychiatric assessment,” is limited to a period not to exceed eight days or, upon-
the evidence of a “qualified person,” a period not to exceed 30 days.! % Under the YOA, at least one
young person has been found niot guﬂty by reason of insanity.®

In coficlusion, in the absence of legislative guidance in the JDA, a sngmﬁcant role was defined
for the mental health professions in the juvenile court system. The expansion “into this domain
paralleled'the growth of the mental health professions generally, in all Western countries. Claims
to scientific knowledge about behaviour, including criminality, gave tremendous power an.d pres-
tige. The YOA appears to explicitly recognize many of the mental health functions performed
under the JDA. The alliance between the court and the mental health professions would have been
expected to continue, even flourish. Indeed, this has probably been the case for most mental health
services. Current practice in assessments probably represents a continuation, modification or
extension of services previously available under the JDA. For fitness to stand trial and insanity,
use in“the adult courts has provided models for implementation and few problems are being encoun-
tered in the translation to youth courts. Although the treatment orders provisions are novei, a.nhet-
work of services /for mental health care and treatment for young offenders has existed in many

areas of the country. - i

In the process that led up to the YOA, many professionals had a vested interest in maintain-
ing the important role for mental health in the new legislation. As we shall see, other groups were

critical of the effectiveness of mental health interventions. The views of interest groups on juvenile

3

court philosophy generally, and treatment orders specifically, is examined next.

cmecsocansvecnsane

(cont d) A.W. Mewett, “Section 16 and ‘Wrong’” (1976) 18 Crim. L. Q. 413; A. Stalker, “The Law Reform
Commission of Canada and Insanity” (1983) 25 Crim. L. Q. 223; S.N. Verdun-Jones, “The Evolution of the
Defences of Insanity and Automatism in Canada from 1843-1979: A Saga of Judicial Reluctance to Bever
the Umbilical Cord to the Mother Country?” (1979) 14 U.B.C. L. Rev. 1; and, S.N. Verdun-Jones, “The~
Insanity Defence Since Schwartz v. the Queen: First Steps Along the Road Toward Rationalization- of
Canadian Policy?” (1979) 6 C.R. (3rd) 300.

> Although not legislatively dictated, it appears that, as a matter of practice, the court recognizes only
psychiatric expert evidence in relation to this issue. An exception to this may arise when a judgment needs
to be made regarding the mental age of a developmentally handicapped individual claiming insanity
because of “natural imbecility.” In such cases, a psychologist may be asked to testify. See R. v. Cooper
(1978), 40 C.C.C. (2d) 145 (Ont. C.A)) for a discussion of the term “natural imbecility.”

" YOA, s. 13(3). f

¢

R.v.ML.S. (1985), 2 Y.0.S. 4008 (Ont. Prov. Ct.). The boy was diagnosed as a latent schizophrenic after
being accused of the premeditated murder of two young girls.
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CHAPTER I ) ‘
" INTEREST GROUPS AND TREATMENT ORDERS: WELFARE AND JUSTICE CRITIQUE

[

The JDA had been passed, m 1908, after approximately ten minutes debate m the House of

. Commons.! In contrast, federal government involvement in the process that led to the enactment of

the YOA spanned two decades. During this period, input was sought for all interested parties.

While the provincial governments had their own agenda,? most others were engaged in a vigourous

; debate gurrounding the most desirable philosophical orientation for the new legislation. In the

many briefs submitted, two dominant philosophies were apparent. Some felt that the JDA needed
to ‘be updated, but its underlying assumptions should be retained.'Following the lead of U.S.
reforms, however, a growing body of juvenile justice professionals articulated the b'erl.ief that well-
meaning attempts to rehabilitate delinquents had not proved successful enough to justify the denial
of due procéss. Reforms which would extend to juveniles the rights enjoyed by aduilt defendants
\;ere sought instead. These tbwo views reflect the welfare and justice models of juvenile court

functioning (See Table 3.1).% <

Many professional groups sought to influence the reform process by providing responses to or
critiques of the various proposals. In these documents, the operalgion}ﬂfbrinciplgsﬂﬁboth—rmodelsir’e'
reveaﬁéd\/ﬁs mentioned in Chapter 1, treatment orders were not specifically debated before the
passage of the YOA. Because the exact origins of the treatment order provisions are uncleai',' it

would bfrpurely supposition to suggest that a compromise was the intention, but it would appear

¥

esmessscansmesenas

! J. Leon, “The Development of Canadian Juvenile Justice: A Backgroﬁnd for Reform” (1977) 15 Osgoode
Hall L.J. 71. The original impetus for the JDA came from private charitable groups that had been pushing
for reforms for several decades in Ontario. {

? For an excellent discussion, see J. Osborne, “Juvenile Justice Policy in Canada: The Transfer of the
“Initiative” (1979) 2 Can. J. Fam. L. 7. Constitutional division of powers, cost-sharing and the upper age
limit of youth court jurisdiction were chief among the concerns of the provinces. See Chapter 4.

-

> These two terms are widely used in the lLiterature. E.g., R.R. Corrado, “Juvenile Justice: From Creation
and Optimism to Disillusionment and Reform” in R.R. Corrado, M. LeBlanc & J. Trépanier, eds., Current
Issues in Juvenile Justice (Toronto: Butterworths, 1983) 1; S.A. Reid & M. Reitsma-Street, “Assumptions
and Implications of New Canadian Legislation for Young Offenders” (1984) 7 Can. Crim. Forum 1; and,
T.C. Caputo, “The Young Offenders Act: Children’s Rights, Children’s Wrongs” (1987) 13 Can. Public
Policy 126. Other authors have adopted different phraseology. For example, K. Catton, “Models of

- Procedure and the Juvenile Courts™ (1976) 18 Crim. L.Q. 181 uses the terms “family” and “due process,”
borrowed from H. Packer, “Two Models of the Criminal Process” (1964) 113 U. Pa. L.-Rev. 1; and, J.
Griffiths, “Ideology in Criminal Procedire or a Third ‘Model of the Criminal Process’ (1970) 79 Yale L.J.
359. The terms “socialized” and “constitutional” are used by F.L. Faust & P.J. Brantingham, “Models of
Juvenile Justice: Introduction and Overview” in F.L. Faust & P.J. Brantingham, eds., Juvenile Justice
Philosophy: Readings, Cases and Comments 2nd. Ed. (St. Paul: West Publishing, 1979) 1. Reid and
Reitama-Street also discuss a third model, crime control, which will not/etused here because of the lesser
relevance to the issue of treatment orders and the overlap with the other models.

o
“
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- Table 3.1

'Dpnensions of Welfare and Justice Ideologies

L

.

Dimension

Welfare! Justice
Primary Goal Needs and Interests of Youth and Societal Well
Youth Being <7
-Ideology Parens Patriae Equal Justice; Due

AN

Perceptions of the
Problem

. Courts’ Role in
Processing

Organizational
Outcome

Correlation Between
Offence and Sanction

Youth Viewed as
Handicapped, Ill, or
Disadvantaged, and
Victim of Environment

and Psychological Forces

Treatment; Provide
Resources to Protect
Against and Overcome
Adverse Circumstances;
Informal -

High Rates of Detention

and all Types of Post
Adjudication Programs

Little or None

Process; Procedural
Fairness

Focus on Behavioural
Allegations and
Definition of Criminal
Behaviour

Determine Guilt or
Innocence; Process
Fairly and Quickly;
Formal/Informal

Low Rates of Detention;
Dispositional Equality;
Least Intrusive Means
of Intervention

High

Source: R. Sarri, “The Use of Detention and Alternatives in the United States Since the Gault Decision” in
R. Corrado, M. LeBlanc & J. Trépanier, eds., Current Issues in Juvenile Justice (Toronto: Butterworths,

1983) 315 at 320.

! Sarri uses the term “rehabilitation” to describe what is being called here the “welfare” model. The latter
term has been substituted for consistency with the text.
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that aspects of both models have been satisfied. The explicit possibility that treatment cz be
ofdeyed as a consequence of criminal behaviour acknowledgés the place of ‘rehabilit.atioh as a goal
" of t};e youth court. However, the due process protections afforded all young.offenders are extended
to those thought to be candidates for treatment. dIn light of recent experience, it appears that nei-

ther group is entirely content with the provisions as written. Their views on the subject provxde

insight into the patterns of use of treatment orders.

The Welfare Model s

- Supporters of t‘lke welfare model generally believe that society is best served by a juvenile
court t_hat' is concerned with rehabilitating rather than punishing juvenile offenders. They envision
a non-confrontatidnal, system where the best interests of the child are paramount to procedural
formality or retribution. Groups such as the Canadian Association of Social Workers and the
Canadian Mental Health Association were among the most influential of those that advanced the

welfare view,

Identification of the causes of delinquency is seen as crucial. Youthful crime may be
'transimry behaviour which will cease with time. Or, it can be the manifestation of a serious emo-
tional disorder which will worsen in the absence of intervention: , .

‘ Some anti-social behaviour must ... be seen as a normal part of growing up.... On the other

hand, some delinquent behaviour is symptomatic of social or psychologlcal malad)ustment

deservmg of serious attention and sympathetic, competent help.* .

While desirable that the latter situation be distinguished from the former, error in the form of false
positives is preferred. Using a medical conception of delinquency, it is felt that to respond to the
symptom without treating the underlying causes will leave the problem unresolved, likely to
worsen: X
As long as the juvenile justice system continues to get caught up in treating only the
symptomology and does not get at real causes of behaviour (which has its roots in poverty, in
roor housing, unemployment, decaymg communities, fragmented service structures, etc.), no

sting change can be effected.?
The likelihood of success, of preventing recidivism, is thought to be high, after prdféssional
intervention. Permanent patterns of behaviour generally have not taken hold in young persons, so
they are regarded as redeemable. Being so impressionable, however, exposure to negative ihﬂuep-

ces, 100 early or too often, can be harmful. In fact, the creation of the juvenile court was itself an

‘ Canadian Assocxauon of Social Workers, “Brief Presented to the Standing Cornmxttee on Justice and
Legal Affairs Respecting Bill C-192, The Young Offenders Act” 1971 at 2.

* Manitoba Association of Social Workers, Brief Submltt,ed to. the Committee Studying the Juvenile Justace
System, December, 1978.
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attempt to shield children from the negative impact of the criminal jhstice system and contact with AR
hardened adult offenders. More recently, concern with the stigmatizing effect of the juvenile court

also found expression in support for extra-judicial handling of cases, so-called “diversion.”

According to the welfafe model, most young persons should not be held totally accountable

for their actions: “Young persons definitely do not have the inner quality and life experience to be 7
fully aware of the consequences of their choices.”* It has long been held that, in order to be culpable
for a crime, the offender must be able to appreciate the nature and consequences of his/her action.
| Any condition which lessens this capacity, such as extreme youth’ or insanity,® is seen to mitigate
againstAcr'Lminal responsibility and, therefore, puniShment. The welfare model éxbends this idea to

all young persons, not just the very young.’

The juvenile court is thc;ug;ht to be most successful when dealing with a young person whose
criminal behaviour has not become an entrenched pattern. Early intervention, even prevention, is
the ideal. The factors that indicate a predisposition to criminality are thought to be empirically
determinable. Potential variables have included poor school attendance, early sexual experiences,
and being beyond the care and control of parepts. Juvenile court jurisdiction was wider than that of
the criminal courts in that such behaviours, so-called status oof'fences, were included. A broad defini-
tion of delinquency facilitated the possible induction of almost any young person into the juvenile
justice system. It is‘anathema that any child thought to be rleed of assistance would be denied help

because they had not, or not yet, committed a crime.

. The intake process is important in a welfare-based court. An at-risk population, those coming
to police attention, is scrutinized, usually by probation officers. This has frequently been equated

with diagnosis,® again a medical metaphor. A social history report prepared prior to the court

® L. Duraj, Brief Presented to the Standing Committee on Justice and Legal Affairs (19 August 1981) at 5.

Y
\ .

" Criminal Code, s. 12.

Y Criminal Code, s. 16.

? In fact, some felt that juveniles should not be able to use the insanity defence: =

The very existence of special legislation and special procedures for children recognizes that
the concept of responsibility and criminal intent applies to them in a different way. To apply
a finding of insanity %hildren brings in the concept of responsibility and criminal intent
through the back door. :

Canadian Criminology and Corrections Association, "‘BTief on Young Offeriders Act” (1971) 13 Can. J.V
Crim. & Corr. 307 at 313. -

1 E.g., Canadian Criminology and Corrections Association, ibid.; and, CanadianvCrim‘inology and
Corrections Association, Young Persons in Conflict with the Law: A Reﬁrt on the Solicitor General's
Committee on Proposals for New Legislation to Replace the Juvenile Delinquents Act (Ottawa: C.C.C.A.,
1976). _ .
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appearance will focus on such variables as fé}nily relationships and school performance.! The .
intent is to distinguish normal youthful peccadilloes from those behaviours which indicate deeper
disturbances. A course of ‘action tailored to the individual circumstances of the young person is
devised.

The role of juvenile court personnel is seen as one of advocacy, each person working to deter-
mine and impletent the best course.of action for each young person. The adversarial system,
therefore, is not encouraged, for focus would be inappropriately diverted from the child’s best inter-
ests to a consideration of legal guilt: ' ‘

It is generally known that lawyers have little training in bregards to the developmental and

therapeutic needs of children and adolescents. While we recognize that there must be an advo-

- cacy system which ensures that the rights of children are protected and that planning is done
in the “best interests of the child,” we do not support the legal manoeuvers which end up
denying children essential treatment and rehabilitation.!?
F%lea bargaining, discouragement of confession and other measures designed to secure the most len-
“ient outcome are disadvantages that outv?eigh any benefits due process rights bring:

The safeguarding of the civil liberties and social rights of a child or a young person and the

provision of a code of appropriate procedures and consequences which relate to specific

unatceptable behaviour may be important and helpful to the court but, the in case of children

and young persons, they are of less importance than the provision of legal machinery for
meeting their particular needs.!?

/a Generally, the welfare court considers who a person is rather than what he or she has done.

When emphasis is shifted from the offence to the offender, the determination of guilt or innocence

is-secondary to the selection of an appropriate disposition. For example, the Manitoba Association

of Social Workers was concerned with the tendency of some judges to place too much emphasis

upon the charge when determining a disposition:

wo

‘ —
There must be 'mcreas'mi effort to deal holistically with each child: a juvenile brought into
custody on a Breach of Liquor may be released even though there is information from the
court worker that this safne juvenile has threatened his parent, has run away from home, has
not-attended school regularly, and has been “on the run.” Such disregard results in the possi-
bility of seriously'denying both intervention and treatment.!*

In one case, a trivial offence committed by a troubled girl may dictate a lengthy period of

institutionalization.!* In another, a serious crime may result in a lenient outcome because the

ccessmsscscncsmnae

'! While this may occur in criminal courts, the role of probation was created expressly for the welfare-
based juvenile court. E.g., Leon, supra, note 1; and, N. Boyd, “An Examination of Probation” (1978) 20
Crim. L.Q. 355. \

' Manitoba Association of Social Workers, supra, note 5 at 6.
!’ Canadian Mental Health Association, Memorandum to Members of Parliament (7 December 1970).
1 Supra, note 5 at 4.

Y AW. Leschied, “Implications of the Consent to Treatment Section of the Young Offenders Act: A Case
Study” (1986) 27 Can. Psychologist 312. - - ’

bl

38



+ offender has a stable family and good school récord. Sentencing tariffs would, therefore, play little
role in a welfare court. Detention is not intended to be punitive, but helpful: )
a(}u&h proportion of the young people in trouble with the law are in need of treatment, apd
when they have served short-term determinate sentences, treatment ... will need to be availa-
ble. ... Adolescents in the process of maturation are rebellious and in need of controls. A high
proportion of the adolescents, who are in serious conflict with the,law, are asking to be con-
trolled and, while rebelling more violently against the control, are often, at the same time, ter-
rified of the knowledgz that the adults in their lives are failing to control them. ... they often
need to be removed from the community for at least a short period of time, so that some con-
trols can be imposed before they can be helped to accept the kind of therapeutic relationship
which might lead to their rehabilitation. !¢ ‘ ’

There is also a distinct dissatisfaction with statutory restrictions and mandatory proce-
dures.!” Limitations on non-judicial decision-making are seen as placing formality ahead of the best
interests of the child. As an example, the Canadian Association of Social Workers was extremely
critical of proposed attempts to place limits on the length of dispositional adjournments or the dura-
tion of probation orders and commitals to training school, terming them “arbitrary” and “rigid.”
Indeterminate dispositions are preferred, with extensions permitted when treatment considerations
so demand. ' Requiring certaip issues to be discussed in probation orders was also seen as an inter-
ference with rehabilitation.!’ Even the moves to codify diversion was opposed by some because “it

would result in limitation rather than expansion of existing practice.”?°

Instead, wide discretion, informality, and flexibility are encouraged. Vesting power in the
hands of those trained in treatment and rehabilitation, such as probation officers and social
workers, is seen as important. In contrast, too much judicial discretion is thought dangerous.?! This

may be due to che perception that judges are not trained in the social sciences and, therefore, are

!¢ Children’s Aid Society of Metropolitan Toronto, Comments on the Young Offenders Act [Submitted to the
Standing Committee on Justice and Legal Affairs] June, 1981,

" For example, the Canadian Association of Social Workers, in 1971, stated: “While recognizing the pur-
pose and need for extensive procedural provisions, it is felt that consistent emphasis in this area carries
with it implicit and substantial encouragement for the excessively formal and inflexible conduct of the
Courts and related procedures.” Supra, note 4 at 13.

¥ Canadian Association of Social Workers, supra, note 4 at 9, states that: “It is often the case that a two
year period of probation is not sufficient time to accomplish treatment objectives set up between client and
probation officer, and an extension may be in the young person’s best interest and in fact is frequently seen
as such by the young4 person.” -

1 Ibid. at 10: “These place too much emphasis on formal conditions on surveillance, and on unacceptable
behaviour, such that the constructive, helping aspect of probation is over-shadowed.”

?* J.A. MacDonald, “Critique of Bill C-192, the Young Offenders Act” (1971) 13 Can. J. Crim. & Corr. 186
at 170.

21 As it was once put, “[t]he sentencing powers left to the judge are frightening....” Canadian Association of
Social Workers, supra, note 4 at 9. —
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not qualified to make decisions, such as sentencing, from a treatment perspective.’’ Non-judicial
handling of offenders is seen as prefén'able in many cases, so key decisions are made by probation

gt,aff.

The welfare model was reflected in the JDA in several ways. A broad definition of delin-
quency facilitated the induction of almost any young person into the juvenile justice system:

“juvenile delinquent” means any child who violates any provision of the Criminal Code or of

any federal or rrovmc:al. statute, or of any by-law or ordinance of any municipality, or who is

guilty of sexual immorality or any similar form of vice, or who is liable by reason of any other

act to be committed to an industrial school or juvenile reformatory under any federal or pro-
vincial statute.

Some of these behaviours were not criminal, such as truancy, incorrigibility and sexual immorality.
They were seen as indicators of future offending, which may be preventable if identified at this
early stage. Concern for .the stigmatizing effect of court processing was manifested in separate
trials and detentifm, private hearings, and limitations on media coverage. With children viewed as
impressionable, contact with adult offenders and publicity were both discouraged. The proceedings
could be informal and judges were given wide discretjon. Procedural matters, such as admissibility
of evidence and burdens of proof, were relaxed, if in the best interests of the child. Disposition of
indeterminate duration were possible and the juvenile could be subject to court control until
attaining 21 years of age. Probation officers played an integral role, by investigating social back-
grounds and providing supervision of offenders. Moreover, the overall philosophy was paternal and
benevolent. Courts were directed to “liberally construe” the act so that:

...the care and custody and discipline of a juvenile delinquent shall approximate as nearly as

e delinaquent shall be treatel, not 38 5 Grimina, but on  miediresten and misguided child,

and one needing aid, encouragement, help and assistance.??

The welfare model described here is an ideal that may not exist in practice. But it does repre-
sent the type of court envisioned by the drafters of the JDA.? During the debates that preceded its

replacement, supporters of the welfare model of juvenile court functioning favoured retaining much

11 For example:
Judges, as w%ugﬂy do not excel in knowledge of the world of children or young
persons, which coul -readily offered by the child welfare workers, psychologists or
psychiatrists, policemen [sic] working with this area, or even a teacher or a representative of
the local community.

Dura), supra, note 6 at 7. Also sharing this view were the Manitoba Association of Social Workers, supra,
note 5; and, Canadian Association of Social Workers, Brief in Response to the Proposed Legislation
Regarding “Young Persons in Conflict with the Law” (31 March 1976).

B 38

' See the writings of the drafter; for example, W.L. Scott, The Juvenile Court in Law and the Juvenile Court
in Action (Ottawa: Canadian Council on Child Welfare, 1930).
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\ of the status quo.?* In making submissions to the gavefmﬁeni of Canada concerning reform of the -
> JDA, these views were expressed frequently, especxally in the 1960s. But the number of those
seeklhg a stnct adherence to t.he welfare ideal declined as the years passed. For example. the elimi-
nation of status offences was advocated by most observers.?* The role of legal professxonals was
also acknowledged as desirable in some cases. Attacks upon the rehabilitative capabilities of the
justice system?’ were a body blow for the welfare model, but supporters responded by claiming that
insufficient resources has been expended to give treatment a fair chance. Nevertheless, as time

passed, focus shifted to the justice model.

The Justice Model - 7 / :

The. welfare model was clearly dominant for the first half of this century, but the justice

model gaifled prominence in Canada dm‘ﬁ}‘th@ 1970s, with the courts granting juveniles greater
of the underpinning of the YOA. While the par-

scribes are similar to the type of youth court

* due process rights,* and it eventually formed mu

allel is not direct, many of the elements Packer?’

envisioned by such groups as the Canadian Bar Assdgiation and civil liberties groups.*® There is
- .

cessscnssasesranas

¥ In fact, as late as 1981, the retention of the entire act was stil} being suggested, for example, by an

Associate Professor at the Carleton School of Social Work, L. Duraj. Supra, note 6; and, D.M. Aird, “It is

Never Too Late, Please. Stop! Think! Reconsider! Brief Presented to the Standing Committee on Justice and

Legal Affairs on Behalf of Viking Houses, Toronto (n.d.). In the previous years, this opinion was not uncom-
- menly ralsed such as in a high profile work by the Canadian Criminology and Corrections: Aasoclatlon,
"from 1976 -supra, note 10.

* An exception was Aird, supra, note 25. However, this view was predicated upon the assumption that

alternate resources would be made availale to deal with the juveniles who, while commmng no crime, were

felt to be in need of assistance. Specifically, child welfare services were seen to need expansion to deal with
" status offenders.

" E.g., D. Lipton, R. Martinson & J. Wilks, Effectiveness of Correctional Treatment: A Survey of Evaluation
Studies (New York: Praeger, 1975). The medical model of deviant behaviour came under 'much criticism in
the 1970s. See A.K. Bottamley, Criminology in Focus: Past Trenda and Future Prospects (Oxford: Mart,m
Robertson & Co., 1979). .

¥ K. Catton & J.S. Leon, “Legal Representation and the Proposed Young Persons in Conﬂu.t wzth the Law
Act” (1977) 15 Osgoode Hall L.J. 107. . « :

¥ Supra, note 3.

** Canadian Bar Association, Submission to the Solicitor General of Canada Concermng Bill C-192 the
Young Offenders Act (10 March 1971); Barreau du Québec, Mémoire au gouvernement fédéral sur le pro-
ject de loi concernant les jeunes délinquants et abrogeant 'ancienne loi sur les jeunes délinquants, April,
1872; The Canadian Bar Association, Comments on the Ministry of the Solicitor General's Report on Young
Persons in Conflict with the Law (10 January 1977); The Canadian Bar Association, SBubmission Regarding
Bill C-61 Made to the Standing Committee'on Justice and Legal Affairs (4 February 1982); and, B.C. Civil -
Liberties Association, Submission on the Young %’enders Bill L‘da.de to the Standing Committse on Justice

J
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little concern for explaining the underlying motivations for delinquency or crime, except to distin-

guish intentional acts from accidents and other non-culpable ones. The role of the court is to
respond to law bfeaking behaviour, balanciﬁg society’s need for protection with individual rights
designed to avoid conviction of the innocent. Each defendant is provided with a representative to
balance the power of the state and challenge errors. An impartial judgement of the facts is the goal,
achieved with standard procedures, and high burdens of proof and evidence. Discretion, while
unavoidable, is tempered somewhat by reliance upon case precedence and some decision-making
guidelines. Punishment is to be proportionate to the severity of the offence and dispafity among
cases is regarded as undesirable. Finally, the system is to be self-monitoring and self-correcting in

that appeals and remedies are avaﬂa})le to rectify errors and abuses.

=

While this ié again an ideal, probably rare in practice, the justice model reflects a justice
system which is valued in democratfc societies. Yet, due proces§ proteetions were denied young per-
sons with the‘enactment of the JDA, being summarily dismissed as not being in the best interests
of the child.’! In the U.S., however, where such nghts were guaranteed by the Constitution, the
issue was the sé_]ect of much debate prior to the creation of the first juvenile court in 1899.
Several challenges of the state’s ability to indefinitely institutionalize, children many of whom had
committed no crime, were unsuccessful.?? The English doctrine of parens patriae was used to affirm
the right of the state to deny due process when acting in a child’s interests.** This idea remained
largely unchallenged until the 1960s. California and New York redrafted their juvenile court

(cont’d) and Legal Affairs, July, 1981.
1 Leon, séupra, note 1.

32 E.g., Ex parte Crouse, 4 Wharton (Pa.) 9 (1838); Petition of Mlexander Ferrier, 103 Nlinois 367 (1882);
and, Commonwealth v. Fisher, 213 Pennsylvania 48 (1905). Most of ‘these children were placed in Houses of
Refuge for bemg incorrigible or neglected. *

3 This is a t.erm from medleval Chancery courts that evolved to mean the duty, or power of the monarchy
to overgee the well-bemg of children, lunatics and idiots. D.R Rendleman, “Parens Patriae: From Chancery
to the Juvenile-Court” in F.L. ‘Faust & PJ. Br_a.ntmgham eds., Juvenile Justice Philosophy: Readings, Cases
and Comments 2nd. Ed: (St. Paul: West Publishing Company, 1979) 58. It has been argued that this doc-
trine- was maisapplied in order to justify the unconstitutional activities' of Houses of Refuge. See, e.g., K.

L Wang, “The Continuing Turbulence Surrounding the Parens Patriae Concept in-American Juvenile Courts”

(1972) 18'McGill L.J. 219, 418. This was the conclusion of several contemporary courts; e.g., Ex parte
Becknell, 51 Pacific Reporter (Ca.) 692 (1897); and, Mill v. Brown, 88 Pacific Reporter (Utah) 609 (1907).
Perhaps the most elogquent Judlcxal statement against the wisdom of using parens patriae to deny children
due process can be found in the judgment. of O’Connell v. Turner, 55 Illinois 280 (1870). Daniel O’Connell

. had been-committed to an indefinite term at the Chicago Reform School for the charge of “misfortune.”
- When ths detantion was declared unconstitutional, the precedent led ultimately to the closure of the School.

The State of Illinois was left without legislative justification for its exercise of parens patrie until 1899,
when it created, the first juvenile court in the United States Its Juvenile Court Act was the mode! used for
the drafling the JDA. However, parens patriae, bemg a civi] doctrine, has never been used in Canadian
juvenile courts. For a dmcussmn of panms patnae in Canadian courts, see-Eve v. E [1986] 2 S.CR. 388.

& .
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legislation in response to- criticisms of the welfare court, but real changes in practice were not to

occur until the U.S. Supreme Court reviewed the issue.’* In 1966, Just.lce Fortas made this oft

2

quoted observation:
. there may be grounds for concern that the child recelves the worst of both worlds: that he
gets neither the protections accorded to adults nor the solicitous care and regenerat.we
treatment postulated for children.®
Two subsequent decisions affirmed the right of juveniles to the “essentials of due process and fair
treatment,” including bhe right to confront accusers, and be notified >of Echarges," and t:o‘have
charges proved beyond a reasonable"ﬂoubt,"’,but the Court stopped short of extending jury trials to
juveniles.?® The exact impact of these events in Canada is unknown, but the legislation eventually
adopted in Canada reﬂects_very closely the juet{ce model.

Welfare and Justice in the YOA :

™

The JDA, being welfare-based, represented the status quo in the 1960s. Moreover, reforms -

which would make their system more in line with-the welfare model were being considered in Great
Britain at the time.*? It is not surprising, therefore, t.bat initial proposals to replace or amend the
- JDA deviated only slightly from the welfare ideal. The Department of Justice Committee on Juve-
nile Delinquency supported the aims of a paternalistic juvenile court and suggested that the prob-

lems apparent in the system could be remedied with better trained personnel, federal standards,

¢ P.J. Brantingham, “Juvenile Justice Reform in California and New York in the Early 1960s” in F.L.
Faust & P.J. Brantingham, eds., Juvenile Justice Philosophy: Readirigs, Cases and Comments 2nd. Ed. (St.
Paul: West Publishing Co., 1979) 259. Brantingham ngdtes that the major concerns emerging in the 19560s
focused on “legal fairness and procedural formality; casual use of detention; a perceived failure of the [wel-
fare] court to deliver on its promise to protect and reform troublesome youth; and a growing gap between
the social concerns of juvenile codes which had been substantively untouched for 50 years and the social

o problems of conternporary_society.”

—~

3 Kent v. United States (1966), 383 U.S. 541, 86 S.Ct. 1045, 16 L.Ed/2d 84. Morris Kent, 16 years old, was

charged with housebreaking, robbery and rape, and was sentenced to serve 30 to 90 years by an adult )

court. The waiver decision was made with no hearing. The Supreme Court ruled that Kent was entitled to
a hearing, access to all records used, and to a statement of reasons for the waiver.

** Re Gault (1967), 387 U. s 1, 87 S.Ct. 1428, 18 L. Ed.2d 527.

¥ In Re Winship (1970), 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368. Winship, a 12 year old boy, was con-
victed of larceny in the theft of $112 from a locker. There was some doubt as to his guilt, but the New York
Family Court Act required only a “preponderance” of evidence. The upper court held that, as for adults, the
charge had to be proved “beyond a reasonable doubt.” ‘ s

,  McKeiver v. Pennsylvania (1971), 403 U.S. 528, 91°S.Ct. 1976, 29 L.Ed.2d 647.

% Report of the Committee on Children and Young Persons (London: Her Majesty’s Stationery Office, 1960);
and, Committee on Children and Young Persons, Scotland: Report (Edinburgh: Her Majesty’'s Stationery
" Office, 1964).
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and more resourges. *° This repor;Was well received,*! and much of the JDA was reproduced verba-

tim in its first proposed re_piécement “ Provmc1al opposition has been speculated as the reason for
abandomng this drafL ”_Jhe next verswn, mtroduced to Parliament in 1970 4 was entu'ely differ-

ent. More in keepmg with the Justxce mode1 " it was severly criticized as being too legalistic** and

died on the Grder paper. All the drafts whlch followed" appeared to adopt neither model as a domi-

" nant theme representmg, 1nstead elements of both.*’ ) S .

-
'/

+ " Commentators have noted this apparent compromise in the YOA citing, as evidence, the

lengthy declaration of pr1nc1ple "

ey

-

" (a) whlle young persons should not in all instances be held accountable in the same manner or
. suffer the same consequentes for their behaviour as adults, youri persons who commit,
- of‘f‘ences should nonetheless bear responsibility for their contraventlons,

(b) society must althopgh it has the responsibility to take reasonable measures l;_)‘revent.
criminal conduct hy young persons be afforded the necessary protection from illegal behaviour;

(c) young persons who comnut offences require supervision, discipline and control, but,
because of their state of dependency and fevel of development and maturity, they also have -
spec1al needs and require guidance and assistance; .

490 Juuemle Delmquency in Canada (Ottawa: Queen’ § Printer, 1965). The Committee was created to investi-

gate t.he Canadian juvenile justice system and made 100 recommendations for change.

V

i E.gz., T. Grygier, “Juvenile Delinquents or Child Offenders: Some Comments on the First Discussion Draft
of an Act Respecting Children and Young Persons” (1968) 10 Can. J. Corr. 458. -
$ , ‘ R

*? First Discussion Dra}éﬂ'_An Act Respecting Children and Young Persons (Ottawa: Department of the
Solicitor General, September, 1967.) This versien was drafted by Jacques Fortin, a law professor at the
University of Montreal. It was faithful to the recommendations of the Department of Justice Committee. .

e

. The provinces agreed with most areas in’ priricipal put disagreed on several key issues. One area of dis-
cussion was the possxbdlty of updatmg the JDA without replacing it altogether. Proceedings of the Federal-
Prouvincial Conference on Juvenile Delinquency {Ottawa: Departm t of the Solicitor General, January,
1968) F 4

» -

“ Bill C-192, The Young Offenders Act, 3rd Sess ,,'28th Parl., 1970.

/ See analysis in Cattonkz Leon, supra, note 28 and, R.G Fox & M.J. Spencer “The Young Offenders Bill:

" Destigmatizing Delinquency?” (1972) 14 Crim. L.Q. 172. <

‘¢ E.g. MacDonald, supra, note-20. Several mt.erest groups, most notably the Canadaan Mental Health
Association, strongly opposed the bill. Supra, note 13. See D. Cousineau & J.E. Veevers, “Juvenile Justice:
An Analysis of the Canadian Young Offenders Act” in C.L. Boydell et al., eds., Deviant Behaviour and
Societal Reaction (Toronto:-Holt Rinehart and Winston) 243. V

‘" Report of the g'blicitor General’s Committee on Proposals for New Legislation to Replace the Juvenile
peﬁnquents Act (Ottawa: Department of the Solicitor General, 1975); Highlights of the Proposed New
Legislation for Young Offenders (Ottawa: Muustry of the Solicitor General, 1977); Legislative Proposals to
Replace the Juvenile Delingquents Act (Ottawa: Solicitor General Canada, 1979); and, BLH C-61,, The Young
Offenders Act, 1st Sess., 32nd Parl., 1981. o

*! For example, S!A. Reid & M. Reitsma-Street, supra, note 3. They assume that “explicit principles are
overt indicators of the more covert values and assumptions, that gmde the unplementatlon of legislation -

and social policy” (at6).
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‘ (d) where it is not incongistent with the prot':&m of society, taku{g no measures or taki
measures other than judicial proceedings under this Act should be considered for dealing wi
young persons who have committed offences; .

(e) young persons have rights and freedoms in their own right, including those stated in the

- Cenadian Charter of Rights and Freedoms or in the Canadian Bill of Rights, and in particular
a right to be heard in the course of, and to K:rtxcipate in, the processes that lead to decisions
that affect them, and young persons should have special guarantees of their rights and. freedoms;
(f) in the application of this ‘Act, the rights and freedoms of young persons include a right to = -
the least possible interference with freedoms that is consistent with the protection of society, -
having regard to the needs of young persons and the interests of their families; i o

(g) young ersons have the right, in every instance where they have rilghts or freedoms that
may be affected by this Act, to be qurmed as to what those rights and freedoms are; and

(h) parents have responsibilify for the care and suﬁervision of their children, and, for that
.~ reason, young persons should be removed from parental supervision either partly or entirely .
" only when measures that provide for continuing parental supervision are inappropriate.*’
Indeed, this section addresses _multiple, and possible conflicting goals.*® Consistent with the welfare
medel, practitioners are required+to provide guidance and assistance, because of the special needs,
state of depefidency and level of maturity of“young persons. Extra-judicial measures are also per-
mitted, although optional, and removg from parental supervision is to be a last resort.*! Justice

model tenets recogniqule ip-the declaration of principle include accountability, the right to the least

possible interference wi}th freedom, and access to all Charter protections, ’includ'mg a right to parti-

.'\’\

cipate in decisions.*? T .
A . . v

It could be argued that this balance promised in the statement of principles is not carried
through in the act itself. A reading of the act reveals that the YOA represents a marked departure

from the rehabilitative and indj\}idualized Justice orientation of its predecessor,*® with few vestiges'

-
I

.................. = o - =

. %8 3(1). Having such a statement of policy, in contrast to a preamble, incorporated within the statute,
provides a “guide to the interpretation and application” of the act. N. Bala & H. Lilles, The Young

Offenders Act Annotated (Ottawa: Solicitoy General Canada, 1982) at 13, -
. iy ko

591t has been termed a “piece of rhetoric” by R.G. F 07( “The Treatment of Juveniles in Canadian Criminal
Law” in A.N. Doob & E.L. Greenspan, eds., Perspectives in Criminal Low (Toronto: Canada Law Book,
1985) 149 at 164. He continues: ) &

The declaration is far more concerned with giving placatory expression to the different inter- !
est groups and philosophies which had tp belaccommodated during the birth pangs of the leg-
islation than with setting out, in any consistent and functional order of priority, the policies
and values to be pursued by those caﬂed upon to implement it (at 165).

! Reid & Reitsma-Street have identified s. 3(1)(c), (d), (f) and (g) as containing references tosprinciples of
the welfare model. Supra, note 3. . .
52 The justice model is said to be répresented in 5. 3(1)(a), (e), (f) and (g). Ibid. It is important to note that
these authors have identified reflection of the crime control model in the YOA, declaration of principle.
These include that society “must be afforded the necessary protection from'illegal behaviour” (s. 3(1)(b)), .
that young offenders require “supervision, discipli ol (5. 3(1)(c)), and that the protection of soci-
ety must be cphsidexjed in any decision to diveft a casf (s. 3(1)(d)) or in determining a disposition (s. 3(1)(f)).

** See also Caputo, supro, note 3. This view. is

sh;red by Fox, supra, note 50, who feels {tl.hat the

"
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of the welfare orlentatxon of the Juvemle court remaining.%* A majonty of the prov151ons, on the
other hand allude to the justice model Many nghts prevxously ava.llable. only to adults are
extended to young persons. 5 Some due process “protections available to young offenders a.re even

more rlgorous than those avaxlable to adults for example the right to counsel]®¢ and the admlSSIbll- T

s

ity ol;statements 87 A : - S B

ES

However the treatment order provmons do appear to reflect the iage of ‘i:ohilosophies )
encouraged in the statement of principles. Treatment orders could‘bg appﬂ:?d:: as a non-pumtxve' '
avenue t’hrorgh which to respondgto.the underlymg causés of a young person.,s erumnal behawou'r
This would be consistent with the welfare medel of Juvemle court functlomng On the other ‘hand,
the justice model was. represented. The cw11 rights o?any candldate for treatment orders have been
considered, to protect against thé- capncmy or mvoluntary usé of this senous measure. For exam-

ple; the detentlon may be refused asy arguably, may the treatment, once °detumed e

e .

. . . Hip . o o &
5 . L2 . L 2

‘ ) K ) . ¥ ) , ® = e

? - %

‘- ---------------- + - N 4’
(ednt’d)’continued re%ogmtlon of ar-separate court for young pefsons is itself indicationgof the extension of

-the plulosophy of the JDA. However, he does concede that “[tlhe fundamental break with the past is the
clear direction that rghabthtatnve goals must give way to due progess values and that chancery modes and
parens patrige can noé longer be,mvoked to_uustlfy unfettered discretionary powers gver Juvemles ,(at 166)

" These, include the possibility of diversion into non-justice prograrns (s. 4); the separate detention of young'
. persons in most cases (s. 7(2)); restrictions on the identification of young persons in the media (s. 17 ands. =~
387, restnctrons on sentence length or severity (i.e., fines cannot exceed $1,000 (s. 20(1)(b) and (9)); custo-" .
dial sentences cannot exceed two or three yeArs (s. 20(1)(&)(1) and (ii)), even if consecutive (s. 20(3) and (4));
" limiting the commital of véry young persons to.custody (s. 24.1(3) and (4); and the allowance for a gajor

role for youthﬁwo:,ker§. While the degree of their pagticipation varies by%rovmce youth workers formerly

# probation officers, gesérally focus on the social characterlst’lcs of a young person in attempt to determine

an dppropriate course of action. For example predisposition reports address n;any non-offe;lce characterxs-,v
tics, such &®scheol attendance and performance; and paren?:al control over the young person (s. 1412)). 4

3 Unless therwise mdlca,te in the YOA, young persons; enjoy all the rights and freedoms guaranteed
under the Char(sr and many of the defences, protectxonqi and duties defined at common law or’in the
Criminal Code. For example, young persons are subject to prosecution only for breaches of the criminal law
(5. 2(1)); they have mobt rights of judicial inteérim r'e_lea defined in Part XIV of thé Criminal Code (s. 8 ,
and 51); they have the right to counsel and the right tojbe so .advised (s. 11), and the issue of fitness to
stand trial can be raised (s. 13(7)). Release of a young oﬁ' ders from custody prior tg the expiry of sentence
is now possible only with judicigl approval or upon recornmendatlon of a review board. T.T. Daley, “Release
from Custody and the Judigtary Under the Young Offendérs Act or a Sigh or Things to Come?” (1986) 10(2)
Prov. Judges J. 21. See als®, sections relating to the evidence of children (s. 60), substltutlon of judges (s.
- 64), and ‘exchusion of the pub ic (s. 39).

-

. **Bala & Lxlles, tupra, ngtf 49 at 73 assert that the “rights to counsel afforded a young person under the
~YL0.A.' are conside‘rably broader than the minimum guarantees of the Charter of Rights....” (at 73).

<>

~*7 8. B6(2). See ibid. at 381. See also the provision requiring justification for any disposition (s. 20(6)).
Theré i also an Explicit proscription of the imposition of a disposition more onerous than that likely for an
adult, a practice tolerated by the justice model (s. 20{7)).

_.,-. «B&i
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Attammg a balance between treatment needs and legal rights was an ambmous undertalung
Children have a need for protection against unreasonable or unnecessary mtrusnon into their.
lives by providers of health and welfare services, but they also have a need for informed and
compassionate treatment. Hence the increasin ti involvement of both law and lawyers in vari- -
ous areas of delivery of children’s mental health services has tended to alarm many children’s .
menta.\ health professionals.’!
Indeed the treatment order provisions of the YOA have met with criticism from both camps.
Noting the difficulties of using this disposition, ’vie}fare supporters lament the “benign neglect” of
offenders, whose criminal and anti-social behaviour is thought to indicate emotional problems
" rather than-criminal culpability. On the other hand, some legal professionals feel that treatment
orders are an inappropriate use of the criminal sanction, open to possible abuses. With legal rights
d to a position of, at least, equal prominence with treatment goals, can such a compromise
be Successful in practice?’ ' .

i

Treatment Orders and the Welfare Model

Those welfare advocates takmg an interest in tne issue of treatment orders include mental
health professionals who participate in the evaluation and treatment of young offenders. Concerns
of this group focus on the problems involved with extending consensuai pbwers to young persons,
the enforceability of treatment orders, and the general decline of welfare model priorities in today’s

youth justice system.

Consent of Young Person r

)

k]
¥

Prior to issuing a treatment order, a judge must secure ‘the consent of the young person,“
making this the only sentencing option for which an offender is granted a veto. The infrequency of
treatment orders has been attributed by some to a general reluctance of youth to accept such a dis- ,
position.¢® Perhaps to maintain standing within a peer group, young persons would rather be
thought “bad” than “mad”; for many, the alternative is secure custody. A young offender convicted

of breaking and entering had refused a treatment order. In sentencing him to custody, the judge

said:

& . [4

' B.J. McConville & N. Bala, “Children’s Rights: For or Against Treatment” (1985) Dec Canada'’s Me‘ptal
Health 2 at 2.

%8, 22(1).

*© A.W. Leschied & C.W. Hymersmﬁve: Section 22(1), Consent to Treatment Under the Young
Offenders Act” (1986} 28 Can. J. Crim. 69; A.W. Leschied & P.G. Jaffe, “Implications of. the Young
- Offenders Act in Modifying the Juvenile Justice System” in N. Bala & H. Lilles, eds., Yoing Offenders
Service (Toronto: Butterworths, 1985); and, AW. Leschied, “Need for Youths Gonsent Can be Bar w
Treatment” (1985) 5(24) Ont. Lawyers Weekly 4. ) : e '
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There is no doubt a dmposmon mvolvmg custody or detention is required in this case. Since
the defence has chosen to rule out such detention being accomplished as an aspect of a
treatmelsz (;gds{, the only other two forms of detentwn, open custody and secure custody, must -
be consider

This has led to criticism of the YOA hy those who believe that young persons should not be granted
such broad consensual powers. In fact, the psychological disorders which makés them candidates
for treatment orders may- render them unable to understand what is in their own best mterests 82,
Wlthm the mental health system, legal mechanisms exist to override a person’s wishes and commit
involuntarily an individual, of arfy age, with a serious mental disorder.* Thls recourse is not avail-

able if the treatment is sought through the YOA. -

The second concern is- voicéd by those who believe that young persons general,l)l', because of

their immaturity, cannot give informed dissent.** Those under 14 especially are thought not to

* have attained a sufficient level of cognitive development.®® Certainly, this is the common law

view* and, prior to the Charter, children were sﬁatutqrﬂy not able to consent even to voluntary
mental health admissiqn.‘; Jumping from one extreme to the other, in the YOA there is a blanket
stipulation that all young persons, even those as young as 12 years, are deemed to be able to give
informed consent. No consideration of the individual circumstances of the child is made, nor is there

any allowance for the court to overrife the young person’s decision when his or her ability to(give

°
7

V s

L : .
‘' Re James B. (1987), 2 Y.0.S. 8491 (Alta. Prov. Ct., Yth. Div.) per chh Prov. J. He was sentenced to 15
months secure custody with one year probation.

* Leschied & Hyatt, supra, note 60 report the results of a study, utilizing an unknown number of cases,
that indicated young persons who were “disturbed” were less likely to consent to treatment than were
“normal” youngsters. P. Simpson, Characteristics of Young Offenders Consenting to Treatment, Honours

_ Thesis, University of Western Ont.ano (unpublished], 1985.

“ Such a disorder must fall within t.he purview of the mental Health statute of the province. A person must

- .generally constitute a danger to him/herself or others, in the opinion of medical practitioners, in order to be
" eligible for involuntary admission to a mental health facility.
. -

&</\‘ ** Leschied & Hyatt, supra, note 60.

s Ibid. They cite as evidence T. Grisso & L. Verling, “Minor’s Consent to Treatment: A Developmental
Perspective” (1978) 9 Professional Psychology 412 . “

b As one example, children under 14 years were presumed to be)lz incapax, or unable to form criminal
intent. See Ch ter 2.

‘’ Regargless of‘their wishes, surfogate consent was obtained from a parent or guardian. It is still the case
that children under 16 must be admitted by their parents in B.C. (Mental Health Act, R.S.B.C. 1979, c. 256)
but reforms to align this statute with the Charter are contemplated. Individuals who have attained 16
years of age generally considered free to consent to voluntary admission except in those jurisdictions where
there is a period prior to total emancipation where joint consent of child and parents is required. This is
true for those aged 16 and 17 in Yukon (Mental Healith Ordinance, R.0.Y.T. 1976, c. M-7, 5. 6.1(1)(b)).
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consent is questionable. !

-

Finally, there is some concern that legal counsel ‘will encourage young offenders to decline

treatment orders because their “fortunes ride on the number of young persons ‘gotten off".”¢* While

this view may be somewhat extreme, it is certainly the case that the priorities of legal profession-
als and clinicians may well be different. '

Consent of Facility

Even when bbdth parént and child corsent to detept.ion'for treatment, the mental health facil-
ity, which is the intended venue of the treatment, may block the admission. Seme young offenders
may be deemed unsuitable. Experience in England has ‘shown this to be one possible reason for a
reduction in the use of hospital orders.”® Concerns over the requisite degree of security, the
unamenability of some offender groups to treatment (e.g., psychopaths), and a shortage of _beds
were noted.”! Extremely violent children or sex offenders, for example, may not be appropriate

wzf candidates for some therapeutic settings. This may also be true of the developmentally disa-

bled.” In B.C., most offenders undergoing treatment orders are admitted collateraily under the.

Mental Health Act, restricting access to those who conform to the stautory definition of mental ill-

.

ness . J

Another concern is the young offender who becomes an adult while being detained for
treatment. If an order of custody weré involved, an application to the court could result in an

offender serving the remainder of the sentence in an adult facility.” However, no such provision is

¢! Leschied & Hyatt, supra, note 60.

¥ Ibid.

-~

"® R. Gordon & S.N. Verdun-Jones, “Mental Health Law and Law Reform in the Commonwealth: The Rise
of the ‘New Legalism'?” in D.N. Weisstub, ed., Law and Mental Health: International, Perspectives, Vol. 2
{(New York: Pergamon Press, 1986) 1, '

T Ibid.

"3 M.S. Phillips & LjC. Thompson, “Psychiatric Assessments under the Young Offenders Act".-(-1986) 63(b)
Dimensions in Health Services 20. Comimunity Coastal Services in Victoria, B.C., an opeh custody residen-
tial program where treatment orders may be served, specifically excludes those convicted of violent crimes,
sex offences andé,arson.

“? J.A. MacDonald, “Justice for Young Persons and the Young Offenders Act” (19855 Can. Social Work Rev.
64 at 76. This definition is, under current legislation, very broad.

™'S. 24.5. The provisions of the' YOA continue to apply in respect of that person. See T.T. Daley, “Release
from Custody and the Judiciary Under the Young Offenders Act or a Sign of Things to Come?” (1986) 10(2,
Prov. Judges J. 21. It was anticipated that this measure would not be resorted to as a matter of general
practice. N. Bala & H. Lilles, supra, note 49. See also 5. 668 of the Crimina! Code.

49
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made for treatment order dispositions. The administrators of an adolescent treatment centre may
be reluctant to admit a young offender who will soon be 18 years old and for whom there is no

mechanism for transfer to a facility for adults.

Perhap~s the mrajor concern is that detention is to be for a determinate period, and one dic-
- tated by the court. This may not be consistent with notions of treatment and recovery, which’
cannot be predicted and planned to such an exact degree and which may require longer periods of
time.”* Administrators of facilities may also want the authority to return to court young offenders
who are not cooperating with a treatment program. It is now apparent that sentencing judges are
defining rather short periods of time for treatment orders. The maximum period permitted is two
years’® but, in two-thirds of the cases, the detention is ordered for six months or less (see Table 1.3)

and the actual period may be shorter, if the young person withdraws consent.

Enforcement of Treatment Orders
‘ ‘ .

Preliminary information indicates that some young persons may withdraw consent “after
being detained for treatment.”” A young offender who “wilfully fails or refuses to comply” with a
disposition may be charged with an offence.”® In this manner, non-compliar@é with a disposition
may be enforced. Howéver, this does not apply to treatment orders. If consent is withdrawn, or
treatment is refused, the court cannot force the young person to comply. Upon review, the disposi-
tion may be varied, but a custody term cannot be substituted. L The ability to withdraw consent
has bTeen called a “major impediment to therapeutic pro(:ess,e-s.”'° The inability to enforce treatment

orders is also likely to be a major impediment t,o»sent,encirig judges’ use of treatment orders. s

"’ Phillips & Thompson, supra, note 72.
s, 20(3). : ‘ , -

" A. Leschied & P. Gendreau, “The Declining Role of Rehabilitation in Canadian Youth Justice:
Implications of Underlying Theory in the Young Offenders Act” (1986) 28 Can. J. Crim. 315. They report
that two of five treatment orders, in one area of Ontario, were terminated after consent was withdrawn.
The generalizability of these figures is obviously limited.

S 28 » , -

i

8. 32(7)c). A disposition can be reviewed if the young person “is unable to comp!y with or is experiencing »
serious difficulty in complying with the disposition” (s. 32(2)(b)). For direction as to the length of any new
disposition, see R. v. K.L. (1987}, 37 C.C.C. (3d) 280 (B.C.Co.Ct.) '

' Leschied & Gendreau. supra, note 77 at 320.
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Narrowing of Youth Court Jurisdiction

In order to qualify for a treatment order, a young person must have been convicted of a fed-

. eral offence. Under the JDA, the courts were not so limited. The juvenile court’s jurisdiction also
included provincial offences, municipal by-laws, and status offences, such as truancy, incorrigibil-

ity, and sexual immorality.** Having this broad jurisdiction was regarded as beneficial in that the

juvenile court could be used as a referral service for children with a wide variety of social and emo-

tional problems. For example, it has been noted that one of t.he‘advant.ages to the prosecution of

truancy ‘was the “ability the court has to use some commumty services for young people and their.

f. ies such as family court chmcs and probatxon which [were] only accessible through the

court,” ) . . . R

i

The narrower jurisdiction of the YOA has drawn criticism: “In many respects, the state has
legitimized the neglect of young persons who were previously cared for under the Juvenile
Delinquents Act.”** Unless a criminal offence has been proved, a treatment order is not possible.
Those under twelve, regardless of‘ ‘their behaviour, and provincial offenders cannot ’be subject to

treatment orders.** C
Shift to Custody h ' ) -

At the same time treatment orders are being infrequently used, it is becoming apparent that

the use of custody dispositions has increased under the YOA.*$ It has been hypothesnzed that those

..................

'! While the prosecution of status offences declined drastically in the years preceeding the YDA, 19.6% of

«~faveniles referred for psychological asgessment in one Ontario jurisdiction were status offenders, mostly

truants. P.G. Jaffe, A.W. Leschied, L. Sas & G.W. Austin, “A Model for the Provision of Clinical

Assessments and Service Brokerage for\Young Offenders: The London Family Court Clinic” (1985) 26 Can.

. Psychology .54. This figure is t,aken from 616 referrals made to the Clinic betwéen 1974 and 1981. (It is

" interesting to note the sex differences: 11.8%:of boys were status’ offenders compared with 40.9% of the
glrls ) _ I3

'’ A.W. Leschied, “The Use of Court for Comgulsery School Attendance: The Case for Us and Against Us.”
Unpublished Paper, London (Ontario) Family pourt Clinic, October, 1985 at 2. See also Jaffe et al., ibid.

' \
' Leschied & Gendreau, supra, note 77 at 31%.

" Only in Newfoundland can a pfovincial ybung offender potentially be detained on a treatment order.
Young Persons Offences Act, S.N. 1984, c. Y-1, ss. 11(1)(e) and s. 13. It is not known if such a disposition is
used for provincial offenders in Newfoundland and Labrador, but it would seem very unlikely.

' A.W. Leschied & P.G. Jaffe, “Impact of the Young Offenders Act on Court Dispositions: A Comparative
Analysis” (1987) 29 Can. J. Crim. 29; and, H. Kopyto & A. Codina, “Young Offenders Act Means More
Frequent Custody Terms” (1986) 6(1) Ont. Lawyers Weekly 8. In one Ontario study, however, the overall
rate of non-residential sentences increased from 66% to 81%. But, when a residential placement was used,
custody was more likely than before AW. Leschied, G.W. Austin & P.G. Jaffe, “Impact of the Young
Offenders Act on Recidivism Rates of Special Needs Youth: Criminal Policy and Implications” (1988) 20
Can. J. Behav. Sci. 322. '
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who previously would have been candidates for treatment may now be appearing in custodial set-
" tings: ' ( '

{In Ontario] young persons in open custody appear to have been drawn from those who may
have been previously ordered into the care of a children’s aid society or placed in a treatment
centre as a term of probation. The fact that a judge can no longer order a child into C.A.S.
care or treatment may be havmg the effect of placing these heretofore child welfare/t.reatment

groups into open custody.®® -

@

In the same jurisdiction, those receiving mental health assessments are three times more likely to
be committed to A place of custody than were their JDA counterparts, althotgh most of the
increase is in admissions to open custody facilities,?” This trend is nonetheless disturi:ing to
clinici’ans who feel that custody is inappropriate perhéps harmful, for many adolescents®® and

that mental health problems are not uncoin \mon among young offenders.** .
e Y

One interpretation of this situation is that there has been a shift wwerd punitive and away
from rehabilitative responses to youth crime. Despite the statement of principle in the YOA, xyou‘ng
persons’ “special needs” are not being considered. Sentences given with the purpose of deterrence, ‘
including community-based options, are thought to ignore thie underlying causes of criminal behav-
iour and, therefore, are ultimately ineffective in preventing r'écidivism.9° Some siccessful
treatment programs have been repor’téd"1 but welfare proponents would charge that the justice
model excludes any consideration of the benefits of and genuine need for treatment in some cases.
Welfare advocates question the assumption, implicit in 8. 2B, that treatme‘nt profe_ssionalé are not
competent and benevolently motivated to independently rfake decision_s concerniI;g the liberty of
others.’? The emphasie on individual rights has ultimately been harmful to children, it is argued.

msmercsscccsncsnne

'* A.W Leschied & P.G. Jaffe, “Implications of the Young Offenders Act in Modifying the Juvenile Jus..lce
System: Some Early Trends” London (Ontario) Family Court Clinic [unpublished], 1985 at 3-4. Such a -sce-
nario may not apply in jurisdictions where child welfare agencies did not accept juvenile delinquents’or
where mental health services were not widely available for delinquents.

'" Leschied & Jaffe, supra, note 85. v ‘
Y Leschied & Byatt, supra, note 60.

'"* A.H. Thompson, “Young Offender, Child Welfare, and Mental Health Caseload Communalities” (1988)
30 Can. J. Crim. 135. This Alberta study found that 18% of young offenders had previous contact with the
province’s mental health services. # N
\

*® Leschied et al., supra, note 81. This study compared the recidivism rates of 259 juveniles sentenceq under
the JDA and 291 sentenced under the YOA. All had been assessed at the London Family Court Cli had
been charged with federal offences and were between 12 and 15 years old. Of the 40% who could be. I .
after one year, more of the YOA group Lad been charged with new.offences. It is not\stated whether non-

compiiance with a previous disposition was considered as a new offence.

" E.g., AW. Leschied & K.E. Thomas, “Eﬂ'ectxve Residential Programming for Hard-to-Serve Young
Offenders” (1985) 27 Ca.n J. Crim. 161.

*! See McConville & Bala, supra, note 58.
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‘ Moreover, it has been suggested that the intentions of due process supporters have been
coopted by crime control interests:

It would appear that justice mode] proponents have fallen prey to ultra conservatives who
believe the overriding goal of the crimin ,lust.xce system is social protection and safety, to the
exclusmn of the concerns of the offenders.*

Such a view is illustrated in a recent case involving the transfer of a 14 year old boy accused of

first degree murder. A child psychologist testified that the boy was mentally disordered but the con-
dition could probably be remedied within the three years which was the maximum period for wlm:h
he could be detained under thé YOA. Based partially on psychiatric evidence, which contradlcted
this optimistic prognosis, the court felt that three years was insufficient time to render the boy safe
for release. While the sentence almost cvertainly to be pas;ed in adult court was 25 years penal
incarceration, with little or no access to the type of treatment thought likely to be beneficial t,o him,
the Court allowed the transfer.®

Welfare advocates -have consistently demanded that rehabilitation resources have been.

underfunded. The justice philosophy of the YOA ma)'r be a means to avdid the expenditures that,
would be necessary if treatment were entrenched as a right. If a right to treatment existed, govern-
" ments would be legally obligated to treat all young persons sentenced by the court to treatment

orders. Instead the mtentlon might always have been to displace rehablht,amon The termmology of

the YOA connotes control For ‘example, training or industrial schools are now termed “places of"

custody,” abandomng the pretext of any educational or vocational value. Moreover, recent amend-

ments® are aimed at increasing police effectiveness in public protection.’® Welfare advocates decry

e

* Leschied & Gendreau, supra, note 77 at 317.

% The defence successfully appealed to t}he Court of Queen’s Bench (34 Man. R. (2d) 163) but this decision
was overturned by the Court of Appeals, which ruled that the provincial court judge was within his juris-.

diction to accept either prognosis and make the decision on that basis. K. v. G.8.K. (1986), 22 C.C.C. (3d)

99. Husband, J.A., in his dissent, was critical of the outcome, temung it “monumentally absurd” and

“patently ridiculous”:

In simple t.erms the evidence does not support a conclusion that either the good of the child or*
the interests of the community. will be served by this accused serving 256 years in a federal

\ penitentiary. On the contrary, the evidence is overwhelmmg that such a sentence will be
destructive of any chance for rehabilitation, while there is at least some hope for his rehabili-
tation with a sentence under the Young Offendera Act (at 101-102).

** Maximum sentence lengths have been raised, restrictions on privacy have been relaxed and arrest.of
those contravening probation orders is now possible. S.C. 1986, c. 32. For example, information identifying
. young persons may be published or broadcast if a youth at large is considered dangerous and such publica-
tion_is necessary to assist in apprehension. Also, more liberal access to youth court records is permitted
and the procedures surrounding record destruction have been relaxed. See T.B. Thomas, “Young Offenders
Act: A Review of 1986 Amendments Relating to Court Records - Pract.xca.lxty Rules Sugreme (1887) 11(2)
Prov. Judges J. 30. . .

" See Solicitor General Canada, News Release: Beatty Introduces Young Offenders Act Amendments to
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the law-and-order priorities of both the act as written and as irhplementei

Treatment Orders and the Justice Model

As mentioned above, the very existence of the treatment order provisions in the YOA is a
reflection of a basic tenent of the welfare model: that youth should be respbnded to in terms of their
emotional needs. Basic tenets of the justice model, however, are that puriishment should be propbl_'-
tionate to the offence and that legal counsel must take direction from their clients. Some would
argue that the latter may be appropriately disregarded in the youth court, in order for a competent

‘adult to give advice to a minor. For example, encouragement to accept a treatment order may be.

offered if the youth has an obvious psychiatric problem. However, one Toronto-area lawyer, con-
fronted with this dilemma, has taken this stand:

If a [s. 13] report recommends a secure getting and my client doesn’t want it, and it is not pro-
portionate, I will do everything in my power to bury 'that report.... The report might be quite
accurate and correct, but my job is to represent the wishes of the young person.... If someone
steals a loaf of bread, no matter how much they need psychiatric treatment, it doesn’t mean
you can sentence them to two or t.hree years in order to treat them.®’

In ad;iition to thp support of a young person’s right to make decisions, a cért.aink amount of
skepticism characterizes the justice model’s response to treatment orders. This has stemmed
largely from a pessimism about the welfare juvenile court genera]]y%These cornments made in -
response to an early draft of the YOA, summarize the major points of contention: '

1. The [JDA] is poor, largel because it is based on well-intentioned but pre-socxal science
notions that since have been found to be mistaken.

2. The [Children and Young Persons Act], which makes a number of improvements, falls to
depart from the same fundamental notions, basically that the condition or a symbol of condi-
" tions that the juvenile court can and should treat.

3. Acco jngly the treatment approach, mth the judge orde the most suitable disposition
for the correction of the child is invalid. ‘nng ]

4. Moreover, the treatment approach, where it has been studied, has been found to be meﬂ'ec-
- tive. K

- b. The treatment ‘approach is objectionable also in t.hat it is incompatible with elementary Jjus-
tice and is capable of much abuse. :

6. This does not amount to a sad state of affairs requiring more money, resources, staff and

(cont’d) Better Protect the Public (30 April 1986).

'’ K. Makin, “Lawyers Will Follow Clients’ Wisgh, Panel on Young OE'enders Told” The [Torontv] Globe and -
Mail (30 October 1987) A3. The article continues:

[THe lawyer) confessed that in a recent case, he was “wh and dea.hng” with a Crown
attorney when he landed a deal that was too good — probatmn e parents and everyone else
workm& on the case knew the youth needed some treatment, he said. Mr. Biss [the lawyer)

sﬁ how they might make their views known to the court. “Even to that minimal extent,
Iwas chmgt.he trust of a lawyer, and it bothered me af’oerwards he said.
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Those supporting these views mxght argue that treatment orders have no place in a cnminal court.

Ineffectiveness of Treatment

Justice model [proponents would not deny the beneﬁt that treatment would have for the indi-
vidual and socnety, 1f it were effectwe Such comment.ators siress, the potentially dual nature of
~ treatment: benevolence and coercion. Detention for treatment, an extremely serlous disposition,
would only be warranted if some beneﬁt were promised, and delivered. ‘But, criticisms of the ability
of either mental health or justice responses to have any positive impact upon their young charges
has been vitriolic. ‘At the very least it ‘must be said Rthat where the mental 1llness of juvenile ™
offenders has been the target of intervention, results have been disheartening.’* Mistrust of psychi-
atric decision-making generally has been prompted by fears of overcommital, the possibly negetive
effects of treatment, and the realization that there was no right to treatment ;fter admission had
been secured.'® The reliability and validity of psychmtrnc diagnoses and predictions, called into
" question by rnany empirical studies, are posmbly more suspect wheéFé minor patients are con-
cerned.’® In addition to these issues, children were seen to be potentially more vulnerable to
abuses at the hands of menta] health authorities because their rights were”protected only by par-
ents or guardians, whose interest may have been in conflict with those of vth’e child. Stone has impli-
cated the medical model stating that: | P “ —

(a) Inpatient psychiatric facilities for children have with rare exception been horrendous. (b)

Whatever the value of traditional diagnostic criteria may be they are not readily applicable to

children, except in the case of -profound illness. (c) Psychotherapeutic methods that do exist

are geared to the intact family, and that is rarely the target group of the juvenile courts. (d)

Finally ... the dollar and resource cost of the medical model is totally unrealistic. !

Certainly, the cost of these programs is high. The the U.S., secure treatment for juveniles was

>
metceceeeEn. .-

' L. MacDonald, “Some Comments on Juvenile Delinquency Legislation” Paper Presented at the Canadian
Ba.r Association Annual Meeting, Ottawa 1969. -

¥ M.S. Aber & N.D. Reppucci, “The Limits of Mental Health Expertise in Juvenile and Family Law" (1987)
10 Int'l J. Law & Psychiatry 167. See also C.S. Widom, “Juvenile Delinquency” in W.J. Curran et al., eds.,
Forensic Psychiatry and Psychology: Perspectives and Standards for Interdisciplinary Practice (Philadelphia:
F.A Davis Co., 1986); S.J. Shamsie, “Anti-social Adolescents: Our Treatments Do Not Work — Where Do
We Go From Here?” (1981) 26 Can. J. Psychiatry 357; J. Byles & “A. Maurice, “The Juvenile Justice
Services Project: An Experiment in Delinquency Control” (1979) 21 Can. J. Crim. 151, and, L.C. Wilson,
“Young Offenders: Another Look at Individualized Justice’L‘ny. Menezes, ed., Legal Perspectives on Social
lssues: A Decade of Adjustment (Toronto: Butterworths, 1980) 146.

1% McConville & Bala, supra, note 58.

11 1) P. Simet, “Power, Uncerta.mty, and Choice: The Voluntary Commitment of Children — Parham v,
J.L” (1982)20UWOLRev 141 :

19 Mental Health and Low: A System in Transition (Rockville, Maryland: National Institute of Mental
Health, 1975) at 146.

i
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found to cost more than $26,000 per person.!® Gwen all the disadvantages and the few advan-

tages;, the denial of rights is not deemed to be justified by the promise of any real benefit.

7 = -

N

Children's Rights and the Capacity to Consent

Where adults are concerned, the-tenets of the justice model would demand that consent be

obtained prior to making a treatment order.'** Recognizing some exceptions,’ this was the recom-

mendation of the Law Reform Commission of Canada: “as a general rule there [should]- be no

treatment of accused or offenders at any stage of the criminal process without consent.”?%

Extension of this right to all competent young offenders would be dictated. Therefore, justice model

alternatjves.!?’ But, generally, an examination of legal sources reveals that, with increasing fre-

guency, young persons are being given a voice in the decisions made about their medical, dental
and mental health care.'® For example, it had been the case that minors could not give consent to
residential mental health care or treatment. Although the involuntary commitment of children was
"~ “almost never used,”'® admission of those under 16 was achieved only with the surrogate consent
of the ﬁarent(s) or guardian. Regardless of the wishes of the child, this constituted a voluntary
admis‘sion. Landau notes the paradox: “if the child met the criteria for involuntary admission he/
she would in fact have greater procedural rights than a child who was diagnosed as not presenting

a danﬁger to himself/herself or the community.” !

]

195 A .R. Roberts, “National Survey and Assessment of 66 Treatment Programs for Juvenile Offenders:
Model Programs and Pseudomodels” (1987) 38 Juv. & Fam. Ct. J. 39, » :

194 Gordon & Verdun-Jones, supra, note 70.

193 A Report to Parliament on Mental Disgrder in the Criminal Process (Ottawa: Information Canada, 1976)
at 31.

+

14 E g., B. Landau, “The Rights of Minors to Consent to Treatment and to Residential Care” in B. Landau,
ed.. Children's Rxghts in the Practice of Family Law (Toronto: Carswell, 1986) 93.

homson, “Commentary on the Young Offenders Act” (1984) 1 Y.0.S. 7501.

1% B. Landau, “Barriers to Consent to Treatment: The Rights of Minors in the Provision of Mental Health
Serviceg" (1979) 2 Can. J. Fam. L. 245.

19" N. Bala & K.L. Clarke, The Child and the Law (Toronto: McGraw-Hill Ryerson, 1981) at 128.

11% Supra, note 106 at 97.
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With the enactment of the Charter of Rights and Freedoms,"" a statutory limitation on the

age of consent to voluntary. admissions became the p&ssible target for court challenges. A variable

test of the ability to give informed consent is contained in the Uniform Law Conference’s Uniform

Mental Health Act being considered for adoption by many provinces.!'? The Law Reform

Commission of Canada has made similar recommendations. ! .

4

Misuse of the Criminal Sanction

The YdA, in granting consensual powers to young offenders, appears to be in-step with
wider reform efforts. However, that may not have begn a consideration for its architécts. Indeed,
the then Solictor General stated simply that he was “pursuaded that it would be a waste of

resources to ‘impose’ treatment if the young person was against it.”!!* When discussing the word-

ing of the treatment orders provisions, one member of the Standing Committee on Justice and -

Legal Affairs expressed concerns, similar to those of clinicians, about the consent regquirement:

We are dealing here with young people who perhaps have mental problems and so‘on. What if
the young person is not in a position to give consent? If we want them to be treated properly
in a treatment facility, what if they are, in fact, precisely one of those people who cannot give
consent? Should there not be some provision in there to waive consent of the young person
under those circumstances? ”’L -

The reply given, and accepted by the Committee, was that the YOA concerned the determination of

criminal liability:

Perhaps the problem is that if the young person is in that condition, maybe ihey ought tb be
proceeding under the mental health act of the province, with the proper procedures, with med-
1cal examinations, et cetera.!! -

The Solicitor General added that “if you have him up for personal responsibility for an offence, he

ought not to be there if he is not capable of giving consent.”!!” As is the case for adults, fitness to .

*!! Section 15 guarantees individuals equality before and under the law, without discrimination based on
either age or mental disability. ‘

117 A case by case assessment of ability to give informed consent is envisioned in this clause from the Mode!

Mental Health Act:

For the purposes of consent under this Act, a person is mentally competent if the person is
able to understand the subject-matter in respect of which consent is being requested and able
to appreciate the consequences of giving and refusing consent.

B

Y3 Working Paper 26: Medicel Treatment and Criminal Law (Ottawa: Ministry of Supply and Services
Canada, 1980). :

I Letter from Robert Kaplan to Alison Hatch (1 June 1988) Ottawa, Ont. -

¥ Canada, House of Commons, Minutes of the Proceedings and Evidence of the Standing Committee on
Justice and Legal Affairs, No. 72 (1 April 1982) 45. The question was posed by Svend Robinson.

134 Ibid. at 46. This reply was given by Judge Omer Archambault, one of the principal drafters of the YOA.

?

117 Ibid. at 46.
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l;_,reatment orders, but whdt cases would qualify?

”» : - N ,
: , o !

stand trial would be at issue. 3

It appears t6 have been the intent of the government of.Canada to restrict the use' of
diagnosis of a mental disorder should not be
the justification for the imposition of a disposition more severe than would-he the case for ahother’
young person, ! or for an adult 119 It could®e argued that the use of the criminal sanctlon to facili-
‘tate mental health treatment is appropnate only if it is determined that the crinfinal behaviour
was related to a mental dlsor_der. It should further be stated by the clinician that the young person
is 'amenable to treatment, that, with the administration of this treatment, a reoccurrence of the
behaviour lvo_uld be less likely, and that there is no better ‘alternative; In this context, mental
he\a’lt.h treatment may be administered’as a means of preventing recidiviém, or “cnrlng” the child of
delinquency As statéd above, it does not have an admirable record in the prevention of juvenile -
crime or delmquency The presence of legal counsel is to safeguard agamst the imposition of meas-,z
ures with non-justice aims by focussmg to a greater degree on the detemnnatlon of legal guﬂt As
“one lawyer has noted: '

There is a fundamental role to be played by counsel in youth court No lawyer wou]d advocate

the right of the stdte to intervene in a youth’s life and impose “treatment” because it was con-

sidered necessary, even though it had not been established that the youth committed acts that

would justify imposing the treatment. It is of the highest importance that the procedures of

adjudication be adapted to careful and reliable fact-finding to determine whether the criminal

act has been committed.?°
Therefore, there would be few instances, if any, where suppox)'ters of the justice model would agree
that treatment orders ~were justified. Such a potentially intrusive “measure as detention for
treatment should be used only when the nature and severity of the offence dictates. Given the low
base rate of rn‘enﬁal illness among children, in the general population,!?! or even among violent

s R -
throwback to the welfare court.

. delinquents,!** reliance upon treatment by the court is seen as being'over-stressed, 7poss.ibly a

Overall, the YQA seems to have p;'eserved very few of the welfare elements of its predeces-

sor, despite indication to the contrary in the declaration of principle. Treatment orders are notable’

T, Landau, “The Young Offenders Act: Important Features for Psychologists” (1983) 15 Ont.
Psychologist 6. -

1* An impediment to the use of treatment orders in some cases is the requirement that any disposition
given a young offender be no more onercus than that to which an adult may be sentenced (s. 20(7)). Given
that treatment orders are not, as yet, an option for gentencing judges in criminal courts, the determination
of when a sentence is greater is difficult.

120 p J. Harris, “Youth Justice on Trial” (1986) 5 Advocates’ Soc. J. 35.

v

131 Stone, supra, note 102.

131 3 J. Cocozza et al., “Mental Health Treatment of Violent Juveniles: An Assessment of Need” (1981) 27
Crime & Delinquency 487.
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exceptions. As stated above, on the surface, they appear to be an attempt to please supporters of
both the justice and welfare models. Whether it was the intent of 't.he drafters to achieve this bal-

" . ance is pot known.

Once procl;a.ix'{led into force, however, the legislators must relinquish control to the practi-
tioners. Youth court actors may block or circumvent cﬁanges. Despite recognition of the “special
needs” of young pergons in the YOA, the ability of the mental health professions i retain control
over court mandated treatment appears to be blocked by legal restrictions. More than this, how-
ever, political faciors th;t defmg areas of responsibility and economic factors that control availabil-

ity of resources are crucial. These wiil be examined next.
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« CHAPTER v .
FEDERAL-PROVINCIAL RELATIONS AND THE YOA: THE POLITICS OF TREATMENT
ORDERS .

The leJBlOﬂ of powers between the federal and provincial governments was originally
def'med in the British North America Act.' Regarding justice, the government of Canada was
| responsible for the enactment’and prosecution of criminal laws, while.the provinces were granted
authority over the administration of justice, and matters of health, child welfare and education.
This split jurisdiction, at least where youth crime was conéeméd, proved to make the creation of a
juvenile court difficult in the late nineteenth century.? To overcome ’t.hese constitutional restriéﬁons,
the federal offence of “delinquency” was created in order to subsume under federal jurisdiction
behaviours that constitutionally fell under provincial purview. These included breaches of provin-
cial statutes and actions such as sexual immorality, truancy and mcomg1b111ty, ‘which came under
child weﬁ'are acts of the time. Under the JDA, juveniles were not convicted of specxﬁc offences,
such as theft. They were technically adjudicated as being in a state of delinquency. Delinquency

itself was the offence.’

Provincial Jurisdiction Under YOA

Parallel to the;process, discussed in Chapter 3, where interest groups were attaempting' to
influence the reform process, discussions between the two levels of government concentrated prin-
cipally upon issues of jurisdiction and cost. The broad jurisdiction of the juvenile cour{: was one of
the features of the JDA that attracted the greatest criticism. Throughout the 1970s, several prov-
inces sought to gain greater power to define px‘ocedureé in the juvenile justice systems they oper-

ated.* While the courts consistently declared these efforts ultra vires, Wilson is among those who

1867, 30 & 31 Vict,, c. 3, 8. 91-93.

! Coordinating reforms at both levels of government in order to give one court jurisdiction over both provin-
cial and federal offences was unsuccessful and would probably have limited the existence of juvenile courts
to Ontario, at least for several decades. For a complete discussion, see J. Leon, “The Development of
Canadian Juvenile Justice: A -Background for Reform” (1977) 15 Osgoode Hall L.J. 71.

' When drafting the JDA, an American statute was used as a model. In that country, delinquency was a
civil status and parens patriae was the doctrine used to justify state involvement. In Canada, however,
delinquency could not, constitutionally, be a civil matter and still fall under federal Jurxsdxctxon See L.
leson Juvenile Courts in Canada (Toronto: Carswell, 1982) at 11. .

‘ Wilson, ibid.  Osborne summarized the approaches used: 1. dealing with children outside the justice
system (e.g., child welfare); 2. using the JDA but limiting the sanctions; 3. using provincial summary proce-
_dures; or, 4. setting up a completely different system. “Juvenile Justice Policy in Canada The Transfer of
*the Initiative” (1978) 2 Can. J. Fam. L. 7. *

A
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credit this federal-provincial conflict as the most-i:nport.ant catalyst to the fepeal of the JDA.* As
early as 1970, all federal proposals to replace the JDA included returning to the provinces the

jurisdiction that was abrogated.in 1908 over provincial offences, but disagreements over other -

issues effectively stymied legislative change until 1982. The choice of an upper age limit on .youth
court jurisdiction was among the most contentious areas. Once the YOA was proclaimed, youth
court invdlverhent was restricted to breaches of federal offences committed by those aged 12 to 17
years. All other behaviours previously dealt with by juvenile courts became provincial responsibil-
ity. In terms of jurisdiction, therefore, there are three areas over which the provincial governments

havexéole responsibility.
Provincial Offences

- The provinces are again responsible for the prosecution of young persons who breach provin-
cial statutes. In the juvenile court, this had constituted 21% of all charges adjudicated nation-
ally,® most usﬁal‘ly involving traffic offences or violations of liquor laws. In British Columbia,’
Alberta, Newfoundland,’ Prince Edward Island,!* Nova Scotia,!'! and the Northwest

Territories'? legislation has been passed specifically defining the procedures for the prosecution of

provincial young offenders, in most cases extending the principles of the YOA ;to this offender

group. Other provinces have modified the procedures defined for the prosecution of adult
offenders'’ or adopted them directly.'* Another approach is to ally provinciai offenders with the
child welfare system.?®

* Ibid. at 33.

¢ Statistics Caqada, Juvenile belinquents, 1983 (Ot_t,awa_: Canadian Centre for Justice Stat:istics. 1984). :
’ Young Offenders (British Columbia) Act, S.B.C. 1984, c. 30. . |
! Young Offenders Act, S.A.¢1984, c. Y-1. ’

® Young Persons Offences Act, S.N. i984, c. 2.

1 Young Offenders (P.EL) Act, S P.EI 1985, ¢. 47.

" Young Persons Summary Proceedin.gsjABct, S.N.S.1985,c. 11.

Y oung Offenders Ordinance, O.N.W.T. 1984, c. 2. \

¥ Ontario: Provincial Offences Act, R.S.0. 1980, c¢. 400, as amended; and, Saskatchewan: Summary
Offences Procedure Act, R.S.S. 1978, c¢. S-63, as amended.

% Judicature Act, R.S.N.B. 1973, ¢. J-2, as amended.

L4

* Youth Protection Act, S.Q. 1977, c. 20, as amended; and, Children’s Act, S.Y.T. 1984, ¢. 2. In Nova Scotia, -

5. 8 of the Young Persons Summary Proceedings Act, SN.S 1985, c. 11, reads as follows: “At any stage of
the proceedings under this Act the youth court may refer the matter to an agency for an assessment
regarding whether the young person is a child in need of protection or could benefit from services under the

»
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Criminal Behaviourof Children Under Twelve Years B -

According to the. Criminal Code, children under 12 are not cdnside;red criminally responsible
for any offences they commit. ** Children who commit acts,“w"h'it':hv would bé considered in contr ven-
tion of the law if they were committed by adults or young persons, now fall under provincial‘?ﬁris-

diction.

During the consult.,ative.vprt)cess thac led to the passage.of the YOA,lthere was almost com- '
plete consensus concerning the desirability of raising the minimum ége of criminal responsibility,.
) nmng with the first recommendation to do so in 1965." Chlldren were rarely prosecuted,’’ and
the p(msxble stigmatizing effect of court processmg, concern over whxch led to the enactment of
alternative measures for some young offenders, was thought to be even more serious and likely for
young children. The possib{lity that childre® under 14 did not have the capacity to form criminal
intent and, théreforé, were not criminally responsible, has been recognized in common law with the

‘presumptlon of doli-incapax.'® De- crumnahzmg the behavxour of those under 12 also had the indi-
rect effect of increasing the degree to whxch young offenders were held responsible for their behav-
iour.?® Especially sirice the proclamation of the YOA, however, law enforcement groups and some
welfare model supporters?' have been vocal in their oppbsit{on to the new minimum age, advancing
several arguments. They point to the deterrent value of possible prosecution and the incidence of
law breaking by children, apparently rising in both frequency and severity.??

..................

(cont’d) Children’s Services Act.”
' Prior ro 1984, prosecution had been possible for children as young as seven (s. 12).

'" Department of Justice Committee on Juvenile Delinquency, Juvenile Delinquency in Canada (Ottawa:
Queen’s Printer, 1965) at 40 53. Proposals ranged from 10, as the desirable minimum, to 14.

¢

" in 1983, only 2% of juveniles appearing in court were between seven and 11, and 40% of these were adju-
dicated not delinquent. There was, however, great inter-provincial variation: at one extreme, 8.5% of youth .
appearing,before the court in P.E.I. were under 12, while at the other extreme, the corresponding figure for
Quebec was .09%. Statistics Canada, Juvenile Delinquents, 1983 (Ottawa: Supply and Services Canada,

1984). This is reflective of different legislation and policy. In several provinces (e.g., Manitoba' and B.C.)
diversion of young children was pract.xsed almost routinely. In other provinces, the prosecution of children
was legislatively prohibited (e.g., Quebec: Youth Protection Act, S. Q. 1977, c. 20, s. 60) or restricted (e g.,
.Alberta: Child Welfare Act, S.A. 1984, c. C:8.1, 5. 72 and 73.)

1" J. McLeod, "Doli Incapax The Forgotten Presumptlon in Juvemle Court ’I‘nals (1980) 3 Can. J. Fam. L.
251.

*N. Bala & H. Lilles, Young Offenders Act Annotated (Ottawa: Solicitor General Canada, 1982) at 422.

i A.W. Leschied & SK. leson “Criminal Liability of Children Under Twelve A Problem for Child
Welfare, Juvenile Justice or Both?” (1987) 30 Can. J. Crim. 17.

1 Concern had also been expressed that adults may manipulate children into commiting crimes, knowing
that the children cannot be prosecuted. It had been the case that the adult could not be charged with
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- The provinces could have ¢ ted to continue the prosecution of children who violate provincial
offences, but this has not be done. Rather, the provision that restricts the prosecution of children
for federal offences? has been joined by parallel provincial laws. *

Where provinces have defined statutory procedures for the handling of ehild “offenders,” this
has been accomplished in the contexteof the child welfare system. Peace officers are empowered to
detain child offenders and return them to their parents in British Columbna,” Oncano." Nova
Scotia,?” and Prmce Edward Island.?* Police are encouraged to identify the chitd of’f‘enders who may
also be in need of protectlon in Alberta,? Nova Scotia,’® and Prince Edward Island 3! Even without
a statutory directive to this effect, police officers, as with all professionals workmg th.h children,
must inform child welfare authorities %Sthey encounter a child who may be in need of protec-
tion.’? Once the referral has been made, the child must still conform to the statutory definition of a
child in need of protection and the regular procedures apply, except perhaps in those provinces
where the criminal behaviour itself is considered possible indication of the need for protective serv-
ices. Ontario has provided the most explicit direction in this regard. In that province, a child is in
need of protection if: ’ '

the child is less than twelve years old and has killed or seriously injured another person or

caused serious damage to another person's property, services or treatment are necessary to
prevent a recurrence and the child’s parent or the person having charge of the child does not

(cont’d) counselling an offence, because the acts of children are not technically “criminal.” Section 23.1 of
the Criminal Code now prevents this situation.

B Criminal Code, s. 12.

™ Younyg Offenders (British Columbia) Act, S.B.C. 1984, c. 30, s. 2; Young Offenders Act, S.A. 1984, c. 30,

s. 4; Summary Offences Procedure Act, R.S.S. 1978, ¢. 5-63, 5. 2.1; Provincial Offences Act, R.85.0. 1880, c.

400, s. 91(b); Summary Convictions Act, R.S.Q. 1977, c. P-15, 5. 2.1; Young Offenders (P.E].) Act SPEL

1985, c. 47, s. 4(1); Young Persons Summary Proceedings Act, S.N.S. 1985, c. 11, s. 4; Young Persons

Offences Act, S.N. 1984, c. 2, s. 5; Young Offenders Ordinance, ON.W.T. 1984, c. 2, 5. 5. See also
Lunenburg County District School Board v. R.C. (1984), 2 Y.0.S. 6631 (N.S. Fam. Ct.).

* Family and Child Service Act, S.B.C. 1980, c. 11,s. 22.1. '
¢ Child and Family Services Act, 1984, S.0. 1984, c. 55, s. 40(10).

" Children’s Services Act, R.S.N.S. 1976%c¢. 8, s. 45(1A)(b).

1 Young;\‘Oﬁ'enders (PEI) Act, SP.EI 1985, C. 47, 5. 4(2). -

% Child Welfare Act, S.A. 1984, c. C-8.1, s. 4 and 5. A police officer has the discretion to report the matter
to the Director of Social Services and Community Health, if there are reasonable grounds to believe that u.
child has committed a federal offence. The Director must then investigate the matter.

a

30 Children’s Seruzces Act R.S.N.S. 1976, c. 8 s. 45(1A)Db)

> Young Offenders (PE1)Act, SPEIL 1985, c. 47, 5. 4(2). 3

**E.g., Children’s Act, S.Y.T. 1984, ¢. 2, 5. 115(2). -~
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provide, or refuses or is unavmlable or unable to consent to, those services or u'eatment

the chﬂd is less than twelve years old and has on more than one occasion injured a.not.her

person or caused loss or damage to another person’s property, with the encourgement of: the

person having charge of the child or because of that person’s failure or inability to supervise
* the child adequately.*?

Chxld welfare legislation in New Brunswick explicitly permits both young offenders and child
offenders to be brought into that system.** Child offenders may also be considered to be in need of
protection in Newfoundland’® and the Northwest Territories.** The same is true for Yukon,* but

children discovered committing offences can also be referred to diversion committees. !

"

"~ “Status Oﬁ'enders

The YOA has also eliminated the category of status offences by restricting prosecution to
behaviours for which adults can be convicted. Although there was a great deal of provmcxal varia-
tion, by the 1980s,; few such offences were heard in juvenﬂe courts in Canada.?® Provinces sti,!j
retain the jurisdiction 6ver truancy,*® but if such a charge were to be laid, it would fall under the
provin_cial rschool statute. Certainly, underage drinking, considered a staAtus offence by some, will

macamrsinsencnsssme

3 Child and Family Services Act, 1984, 5.0. 1984, c. 55, 5. 37(2)() and (k).
~

34 The Child and Family Services Act, S.N.B. 1980, c. C-21, 5. 31(1)1) provides that a young pérson or child
who commits an offence may be characterized as a child whose security and development are potentially in

danger.

¥ Child Welfare Act, S.N. 1972, c. 37, 8. 2(1)a.1)xiv). A child in need of protection can include “a child
actually or apparently under the age of 12 years who performs an action that contravenes a provision of an
Act or a regulation made t.here under or a municipal regulation or a by-law or an Act of the Parliament of -
Canada.” '

3 Child Welfare Ordinance, R.O.N.W.T. 1974, c. C-3, s. 14(1)(i). A child may be in need of protgction if “he
18 or, in the absence of evidence to the tontrary, appears to be under the age of twelve years an§ behaves in
a way which, in the case of any other person, would be an offenceé created by an Act of Parlidment or by
any other regulatxon rule, order, by-law or ordinance made thereunder or an enactment or municipal by-
law.” . St

3 ChxldnensAct S.Y.T 1984, c. 2, 5. 115(1). e

i Ibzd These committees are available for both young offenders and children potentially “in need of gmd-
ance.” The child raust admit the substance of the. allegation and agree to the diversion program ‘decided
upon. This seems to be almost an offence-oriented approach in that children are drawn into exactly thet

same system that deals with some of those persons who commit. crimes. . n : 3,
° _ &

'* In 1983, 108 charges were laid against juveniles for sexual immorality, representing .09% of all chargés.
Half of these charges were hcard in Manitoba. Over half (55%) resulted in findings of not delinquent.
Education related offences, mostly truancy, were sorne\s\kat more common. They constituted 0.5% of all
charges, but truancy was prosecuted in only three pro : Nova Scotia, Ontario and Alberta. Again,
over half of the charges were terminated without a finding f delinquency. Statistics Canada, supra, note
18” , \ .

*° British North America Act, s. 93. \ ’ v
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continue to be prosecuted, by aut.honty of liquor cantrol acts However, sexual lmmorahty has been
decriminalized and provmces no longer have the power to create such offences as incorrigibility or

3

‘ unmanageabxllty

Shift to Alternate Systems of Treatment and Control “ L

ff:hé boundaries of the major s¢rvice dyery systems for yout.h edug:at.lon chlld 'welfare
and health — were considerably bl when thé JDA was in efTect. As discussed in Chapt.er 3.

welfare model supporters believed that the prosecution of status otTences permitted the referral of -

emotxonally troubled young peraons into social service resources, such as treatment. As another
possible chsposmon a juvenile dehnquent could be ordered mw t.he care of the prov1nc1al ¢h|ld wel-

fare system. “ | !

Currently, the responsibility for children in need of protective or mental health services lies
explicitly with agencies designed to service these client groups, a more distintive division of powers,
as described by Professor Bala: | ' ' . |

The YOA makes clear that while there is to be a specxal law and a separate justice and cor-

rections system for young offenders, the basis for state action is the imposition of criminal

sanctions, not the promotion of the welfare of children. As with adults, stete involvement in

the life of a young person is only Jjustified when a criminal offence is alleget_ and duly proven

according to law.

This narrowing of jﬁrisdiction has been thought by welfare advocates to represent an aban-
+ donment of somne young persons, especially children under 12 and status offenders (see' Chapter 3).
Iy is perhaps in these groups where the most emotionally disturbed persons rriay be found. Cohen

would think it unlikely that a deviancy control system would ever abandon anybody; a new place

for them would simply be found. Many of the juvenﬂes who were sentenced to treatmém. under the

JDA have now been made the responsibility of othe.r contr.ol systems. Status offenders and child
offenders, for example, may have been “relabelled downwards” or considered w be in need of
treatment within the child welfare system.*’ The mental health system can accommiodate many of
those for whom treatment orders cannot-be used, by involuntaty commitment for conduct disor-
ders. And finally, it seems erly that to circumvent the problems encountered in the use of
treatment orders. other sentencing options may be used. In all cases, with exceptions in some prov-

inces, these altemabe methods of induction into treatment are less visible and/or occur with fewer

—————

cqevecrassenesnmnn

YT JDA, s. 20(1)(h). This would bypass entirely any need to justify his/her status as a child in need of pro-
tect.xon or any legal recourse to contest such a designation.
i

*? “The Young Oﬁ'en.derx Act: Why a New Era of Juvenile Justice?” (1985) Paper presented at the MeeUngs )

of the Canadian Psychologu:al Association, June, 1985 at 8.

 Visions of Social Control: Crime, Punishment and Classification (Cambridge: Polity Press, 1985) at 54-5.

o
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of the due process protections candidates for treatment orders enjoy.
Youth Justice System - f
Couri~maﬁdated treatnient is still possible us'uig other sentencing options that:do not require
the consent of the young person. Thi; was a prevalent practice in the juvenile court. For example,
treatment may be included as a condition of prol;ation. In a B.C: case, a condition of probation
requiring a youth to live -at a facility [MofTat House] where he could recieve treatment was con-
tested as being “tantamount to him being detained for treatment without the consent of himself or
his mother com ... to subsection 22(1).” The petition was dismissed because “the order in ques-
~ tion does not direct that he be detained for treatment” so no,consent was required.** Courts will
general]y accept a condition that is specifically related to a certain place and time, unlike the prac-
tice, common in the adult courts,*’ where the vague condition that a person “seek out and be amen-
able to Lreamé:nt” can be used.** One of the advantages seen to using probation orders in this way 5

id that non-compliance can result in a new charge or a varied disposition. *’

Another option is to sentence a young offender to secure custody with a requirement fgr
treatment on an out-patient basis at a nearby treatment facility. At least one jurisdiction ‘has
overcome the problems posed by s. 20(1)() by designating a treatment facility as a secure custody
facility and sentencing young persons under s. 20( 1)(k). Treatment may also be. admhﬂstered in
open custody.** Four private organizations claim to edmfnister treatment orders on a non-residen-

Y

..................

“ CB. v. R. (1684), 2 Y.0.S. 3491 (B.C.S.C.) per MacDonald J. The court continued: “The fact is that
Moffat House is the only facility available to the petitioner at this time where he can receive treatment of
the type and kind recommended. ... The Provincial Court Judge was well aware of the petitioner’s objections
to Moffat House, but properly considered his treatment to be ‘by far the most important thing.’ I agree.”

Speaking also to the measures to which a court will consent when a ¢hild’s rehabilitation is at issue, it has
recontly been held that havmg an AIDS test is a reasonable condition of probation for a boy convicted of
soliciting. R. and G.DM. (3 February 1988), Vancouver CC871598 (Co. Ct.)

* R. u. Dobson (1975), 11 N.S.R.(2d) 81, 5 A.P.R. 81 (58.C., A.D.); R. v. Gouchie (1975), 11 N.S.R.(2d) 100, 5
AP.R. 100, 1 C.R.(3d) 8-33 (8.C., AD.); and, R. v. Beauvais (1978), 5 C.R.(3d) S-27 (Ont. C.A.). For adults,
attendance at a treatment centre is justified by s. 663(2)(h) of the Criminal Code, which empowers the
court to specify “reasonable conditions.” See R. v. Chisholm (1985), 18- C.C. C (3d) 518 (N.S.S.C., App.
Div.). :

“RN. Komar, “Annotation to C.B. v. R (1987) 2 Y.0.S. 3492.

b
- 47 8. 26. As noted above the provision for non-compliance spemﬁca.lly does not apply to treatment order dls-
" positions.

~ *'R. Weiler & B. Ward, “A National Overview of the Implementation of the YOA: One Year Later” (1985)
8 Perception 2. Included in the facilities where this is possible are Coastal Community Services, in Victoria,
B.C..: Dovercourt Youth Home, Toronto, Ontario; and, Davenport Youth Home, Toronto, Ontario.
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tial, counselling basis.* Certainly, an acquittal due to insanity or a finding-of unfitness to stand

trial would usually result in a Lieutenant-Governor’s Warrant, thereby securing detention in a

-mental health facility. : n

All of these measures would attain the same end as treatment orders. Indeed, young persons
sentenced by these means to residential treatment may be detained in the same facilities as th(;se
on treatment orders. It is important to note, however, that while treatment is the goal, offenders
sentenced in this way will be ‘recorded, in official statistics, as recipients of probation or cuswdy

The frequency with which these measures occurs would remain unknown. In’ any event, t,hey con-

stitute a legal circumvention to the problems of consent in treatment orders. In all other respects,
the due process protections of the YOA will be available. However, this is not necessarily the case

for »non-cr'u’ninal Jjustice placements.

Many young persons and children may not be candidates for treatment, even in custody or as
a condition of probat.ion.r“St.atus offenders,” children under 12 years, and provincial offenders
cannot be subject to such measures because they are outside of the jurisdiction of the YOA, Even
young offenders convicted of minor offences may be ineligible, as they warrant only a minor sen-
tefice. If any child manifests emotional problems, and that is the main reason for state interven-
tion, the youth court is no longer the appropriate place for them. That is the explicit goal of the

YOA. As Kirvan has noted: “Where the welfare of a young person is at issue and commitment or

‘wardship may be nécessary for mental health and child protection reasons respectively, resort

should be made to the appropriate legislation.”’b In reference speciﬁcally to treatment orders, she

continues: “It is not suggested that the specific needs of a young person should not be addressed by
the juvenile Justlce system. Rather, it is suggested that these needs would be more}approprlately
addressed outside of the criminal law once a dxsposmon commensurate with the offence has been
satisfied.”*! Contact with the justice sys;tem could be avoided altogether, if an emotional problem
was severe: . '
the mentall d.lsordered condition of the. accused would clearly permit the exercise of
prosecutorial discretion not to prosecute for a minor offence not involving dangerous conduct,

and to divert such an accused from the criminal process entirely, where the utilization of
mental health services in the community- or cxvxl commitment to a psychiatric facility might

V esmaccscvesmmssmas

** These are the Fa.mil)" Counselling Centre, 'S&rnia,'Ont.ario; KAIROS, Kingston, Ontario, the John
Howard Sociéty, Windsor, Ontario; and, Alternative Senténcing Plan, Winnipeg, Manitoba. It is not clear
how this can be done, unless thie courts agree that detenuon does not have to be involved.

0 M-A. Ku-van “Commentary on the Lmplications of the Young Offenders Act for Treatment and
Rehabilitation” in H. Btutt, ed., Learning Disabilities and the‘Young Offender: From Arrest to Disposition
(Ottawa: Canadian Association for Children and Adults with Learning Disabilities, 1986) 39 at 52.

1 fbid. at 54.
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‘ be more suitable.?’ ,
Perhaps in anticipation of this void l;ft by the YOA, provincial systems of child welfare have -
expanded. their bcope to encompass the emotional and mental health problems of young persons.
Thé same is true for diagnostic classification systems for mental health professionals. Although -
devised in the U.S., that country has witnessed reforms similar to the YOA in that status offences
have been decriminalized and the justice model has been adopted in most states. ;

g

Provincial Mental Health Statutes

i
o -

Each province has a statute that governs the care and treatment of persons who suffer fro;n
mental disorders. Within each statute are defined the procedures for the voluntary admission of
individuals. Those not competent to give consent ;:an be committed involuntarily, if they conform to"

" the statugory deﬁnition"gf mental diSf)rder. A third avenue of admittance mvolYes surrogate con-
sent. As discussed above, in some jurisdictions, persons under 16 are not considered able to con-
sent, 80 their parents fnust provide surrogate consent. This situation is gradually changing, as stat-
utes are being amended to conform to ‘the C?zaﬂer. For example, the Uniform Law Conference has

_supported the use of a definition of consensual powers that recognizes that some children have the
maturity to make decisipns about their lives earlier than others, and earlier than age 16 (see

Chapbér 3). This parallels the trend, discussed above,iwward granting children greater rights.

. ; If competeht '-ydung persons can now -efuse admission to treatment facilities and, as experi-
ence with treatment orders has revealed, adolescents are generally unwilling to consent to such
measures, an overall reduction in the number of mental health admissions for this age group might
be expected. It is also possible, however, that such admissions would inc;ease. Impediments to the
use of treatment orders and the narrower Jurisdiction of t’he' youth court might have combined to
decrease the involvement of the youth court in the ‘psychiatric problems af children and young per-
sons. For example, the 671 chﬂdrep and young persons admitted to health facilities for delinquents
in fiscal year 1982/83, and the 1,112 admitted in the following ye‘ar,’{ could no lortger be admitted
under the jurisdiction of federal legislation. Admission, either voluntary or involuntary, l_using
mental health statutes will be necessary. It is already the case that, in B.C., the adolescent

’% treatment centre will on.ly accept young offenders on treatment orders if there is parallel admission

under that province’s mental healith statute. **

easemmscscnenenans

M RoL Simpson {1877), 35 C.C.C.(2d) 337 at 362, per Martin, J.A.

* Statistics Canada, Selected Tables from Annual Return of Special Care Facilities 1982/83 (Qttawa:
Supply and Services Canada, 1988); and, Statistics Can&da Residential Care Faczlztws (Ottawa: Supply
and Services.Canada, 1987).

“ B. Clark & D. Eaves, “Health Services for Young Offenders in British Columbia” (1985) 1 B.C.
Psychologist 30. : ‘ ) o
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- Many young persons, being unwﬂhng to consent to care and treatment, may only be admit-
teq involuntarily. In order to qualify for involuntary admission, a person must manifest a mental
disorder. In this regard, the mental health system has been expanding its scape from “classical”
mental illness and psychoses to include the anti-social behaviour typical of adolescence, so-called
“conduct disorders.” Features of this mental illness include: |

_Difficulties at home and in the community are common. Frequently there is precocious sexual
activity, which may be aﬁgressive or submissive, depending on subtype. The child typically
blames others for his or her difficulties and feels unfairly treated and mistrustful of others.
Self-esteem is usually low, though the individual may project an image of “toughness.”
Unusually early smoking, drinking, and other substance use are also common. Poor frustra-
tion tolerance, irritability, temper outbursts, and provocative recklessness are often present.
Academic achievement is frequently below the level expected on the basis of intelligence and .
age. Attentional difficulties are common, and may justify the additional diagnosis of
Attention Deficit Disorder.* .

Recent modifications to this classification system make the category of conduct disorder almost
synonymous with the types of behaviours prosecuted by the juvenile court. In order to be diagnosed
with a conduct disorder, a young persons must exhibit criminal behaviour, truancy, and/or running
away from home. The new category of “oppositional defiant disorder” encompasses many. of the
behaviours previously called “incorrigibility”:
Fai ' .
Children with this disorder commonly are argumentative with adults, frequently lose their
temper, swear, ‘and are often angry, resentful, and easily annoyed by others. They frequently
" actively defy adult requests or rules and deliberately annoy other people. They tend to blame
aghers for their own mistakes or difficulties. ... Typically, symptoms of the disorder are more
evident in interactions with adults or peers whom the child knows well. Thus, children with
the disorder are likely to show little or no signs of the disorder when examined clinically. ¢

Few adolescents would not fall under such a broad-definition.

‘An increaze in mental health admissions for juveniles has been observed in the United States ™
by Lerman, despite a decrease for all other age groups. More than half of such admissions are for
general behavioural disorders, “a variety of ‘acting out’ or deviant behaviours or symptoms that

are not classical signs of psychiatric disturbance.”*’ Lerman concludes:

It appears that the incréage of juveniles in the mental health subsystem has been accompan-
fed by a distinct utilization\pattern. The state hospitals, in particular, are probably admitting
many youth who may be engaging in deviant behavjours, but who ‘are not mentally ill in the
classical sense. This indicdtes that the mental health system has probably broadened its
definitional boundaries to intlude a heterogeneous array of behaviours that evoke official and
adult concerns.?!

..................

* American Psychiatric Associat.ion,d Diagnostic and Statistical Manual of Mental Disorders 3d Ed.
{Washington, D.C.: American Psychiatri: Association, 1980) at 46.

** American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 3d Ed. Rev

(Washington, D.C.: American Psychiatric Association, 1987) at 56.
B .

" P. Lerman, Deinstitutionalization and the Welfare State (New Brunswick, NJ: Rutgers University Press.
1982) at 134. In 1975, this constituted 57.2% of admissions for under 18 year olds to the psychiatric units
of general hospitals, and 71.8% of adndissions to state or coynty mental hospitals for the same age group.
He included in this category alcohol and drug disorders.

" Ibid. at 136.
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" Aided 'By the privatization movement and coverage under medical plans, 3 private adolescent psy-
chiatric facilities are comprising a hidden correctional systém in the U.S. '

It is too early to determine if a similar situation will occur in Canada. Some of this shift has
been related to U.S, reforms such as the decriminalization of status offenders, now accomplished in
Canada by the YOA. The privatization of youth mental health,, treatment is occurring here, but
socialized medical plans extend insurance coverage for these services to all socio-economic levels. It
would, therefore, be unlikely that insr.itut.ionahza@x in non-state run facilities would be used
mostly by affluent groups, ds in the U.S. ’

In any case, the repeal of t.he‘ JDA meant that one avenue to trezlltmentgwas blocked, but
some young persons previously dealt with by the juvenile court may end up in the mental health
system. Legal jurisdiction was easily obtained over juveniles, with such a broad definition of delin-
quency. Now, "the mental health system has defined itself as responsible for the criminal behaviour
of youth and those behaviours previously called status oﬁ'enc\é\sx.&The consent of the young persons
18 not required, whether admission is involuntary, or accomplished “voluntarily” with surrogate
consent. Especially in the latter case, legal protections may be lacking and the yoimg' persons has
little recourse to “appeaL‘;“ Decisions are made in private and do not have to be justified, unless
contested. As such, children and young persons treated through the mental hea:ith system do not .

necessarily enjoy the same legal rights they would have if detained under treatment orders.
*Provincial Chiid Welfare Legislation

It i1s a provincial responsibility to enact legislation and provide services for children who are
considereth to be “in need of protection” by the state. In such circumstances, family intérvention
may be d:}.ﬂwd or, in more extreme circumstances. the child may be removed from the home. The
applicable statute of each province defines those characteristics of a child or th family that indi-
cate state inwrvent,ion?nay be required. Physical or sexual abuse, family viclence, abandonment,
neglect, and the death, infirmity, or imprisonment of the parent(s) are freque;}fly\cued _as justifica-
uons for removing a child from his/her home. Failure of a parent to allow récommended xJ&nedica]

treatment is explicitly considered grounds for apprehension in all provinces.

..................

** P. Lerman, “Child Welfare, the Private Sector and Community Based Corrections” (1984) 30 Crime &
Delinquency b; and. C. Warren, “New Forms of Social Control: The Myth of Deinstitutionalization” (1981)
24 Amer. Beh. Sci. 724,

*“ As noted above, there is no review for “voluntary” admissions, as it is assumed that the patient may
leave whenever desired.
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The passage of the YOA has two possxble con sequences for the child welfare system. First,
child welfare.caseloads could decrease because admission to care is no ionger possible as a dupou
tion of the yout.h court. All children accepted into care must now conform to the definition of “child
in need of protection”*' whereas achudxcanon as a delmquent was the only requirement previously.
No doubt, many young persons dealt with in this manner would not have qualified for protective
services. ¢ In British Columbia it is reported that, af the end of fiscal year 1985/86, the child-in-
care caseload was the lowest it had been in 20 years.¢* However, it is to ear]y to dmcern a t.rend

concerning the number of admissions to care, at least in B.C. (see Table 4.1).
, T

A second, and more likely, possibility is that/admissions to welfare services would increase:

Such services continue to be cost-shared with the federal government, under the Canada Assistance
¢ . L . . .

Plan.* More importantly, the jurisdiction of child welfare services has expanded to include the

crunmal" behaviour of those under twelve (see above) and the behaviours previously called status

‘ offences now fall under their purview alone. In addition, the mental health problems of chlldren ’

have been accepted by the child welfare system as an area falling under t.helr purvxew In recent
years, legislative amendments have reflected this expansion. All provinces, with t.he exception of
B.C.,** incorporate some form of emotional deprivation, mJury, or neglect into the atatut.ory defini-

tion of “child in need of protecuon »4¢ This is in contrast to the other criteria, which typically focus

81 Except, arguably. those taken into care on a voluntary basis. For a discussion of this process, see D.
Turner & B. Shields, “The Legal Process of Bringing Children into Care in British Columbia” in K.L. Levitt
& B. Wharf, eds., The Challenge of Child Welfare (Vancouver: University of British Columbia Press, 1985).

7 Criminal behaviour had %n a common criterion of the need for protective services. However _there is
only one province where such{js still the case (New Brunswick). See supra, note 34 An exception may be
juvenile prostitution. “The C.A.S: Looks at the Young Offenders Act: ‘It's a Definite Improvement’” (1984)
10(6) Liaison 23. *

] 5
©

¢ British Columbia, Ministry of Human Resources Services for People: Annual Report 198686 (chwna
1987). ’I‘hxs includes children ndrmwed to care by their parents voluntanly

“S.C. 1966—67, c. 45. This statute provides for the sharmg of the costs for assistance and welfare service
programs and describes formulas whereby the federal government will assign monies to the provinces.
Those covered inciude any person “under the age of twenty-one years who is in the care and custody or
under the control or supervision of a child welfare authority...” 5. 2(g)(i).

¢ In B.C., the court is required to consider the emotional and mental condition of the parent rather than
the child (Family and Child Seruxces Act, S.B.C. 1980, c. 11, 8. 14(3)a)). The limitations of not being able to
consider the child’s mental and emotional health became evident in the case of A.E. and B.E. v.
Supenntendent of Family and Child Services (1986), 49 R.F.L. (2d) 337 (B.C.C.A.). The parents were
deemed fit, but a 16 year old daughter was found to suffer from “mental ill-health which manifested itself
in an irrational and inexplicable fear of the parents.” Faced with a situation where apprehension was con-
sidered necessary, the court had to rule that the parents had a disability, to be consistent with the statu-
tory definition. .

“ Child Welfare Act, S.A. 1984, c. C-8.1, 5. 1(2)f) and (g); Family Services Act, R.5.S. 1978, c. F-7, 8. 15(d);
Child and Family Services Act, S.M. 1985, c. 8, s. 1 and 17(c). Child and Family Services Act, S.0. 1984, c.
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Number of Children Admitted %5 the Care of a, Chiidren’s A1d Society
or to the Superintendent of Family and Child Services,
and the Proportion Admitted by way of the Juvenile Dehnquents Act
Bntlsh Columbia, 1961/62 to 1985/86

- Table 4.1

IS

Fiscal Year o Total JDA - Percent of
. : - Admitted Admissions Total
1961-62 ‘ : 2,454 . - 54 2.2%
1962-63 . -~ K - 2,870 86 o 3.0%
1963-64 _ : ’ o 3,702 ‘ 101 Ty T 2.7%
1964-65 - 3,888 , 80 l 2.1%
1965-66 B . T 4,190 : 120 _ 2.9%
1966-67 o 4,879 158 : 3.2% .
1967-68 : . * * C *
1968-69 Lk . o ‘ *
1969-70 ¥ * L : *
1970-71 . * ‘ * . *
1971-72 ' . 5,187 574 , O 111%
1972-73 ‘ E : * : ST
1973-74 : to* * o *
1974-75 o * *
1975-76 *. , * « *
1976-77 o ‘ * * *
1977-78 » 3,452 104 * .
1978-79 - 4,602 * _ *
1979-80 » | . 4,978 ¢ * . *
1980-81 T 5,460 r 73 1.3%
1981-82 / : 5,521 72 - . 1.3%
1982-83 ‘ oo : 5,894 ’ - 63 ‘ 0 11%
1983-84 , o 5,440 , o ‘ Coos
1984:85 R ' 5,672 : NA - - N/A
1985-86 - " . 5,663 N/A. . : N/A

Source: British Columbxa Department of Social Welfare, Annual Report of the Department of Social
Welfare (Victoria: Queen’s Printer, 1960 to 1968); Annual Report of the Department of Rehabilitation and -
Social Improuement (Victoria: Queen'’s Printer, 1969 to 1972); Muustry of Human Resources, Services to
.People, Annual Report (Vnctona Queen 8 Printer, 1973 to 1986).

* Figures are not available.
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upon acts or omissions of the parent(s), physical or medical factors, characteristics of the child’s

emnronment, or moral judgments regardmg the quality of life which t.he child enjoys. In some

cases, rather explicit statutory dxrecuon has been made of the types of emot.lona.l problems which

could lead to a declaration that a ch;ld.m in need of protective services. Such definitions dppear to "

encompass many of the behaviodfal problems commonly manifested in adolescence, although, in
Alberta at least, indication of parental blame is necessary.*‘’ In Ontario, however, only demonst‘r‘e-

tion of a parental inability or reluctance to take remedial measures is required. **

If‘an emotional or mental disorder has been determined to render a child in need of prolLecLivé

B T

(cont’d) 55, 8. 37(f) to (h); Youth Protection Act, S. Q 1977, c. 20, s. 38(b) and (h); Fﬂmtl_) and Child Services
Act, S.P.EI 1981, c. 12, 8. 1(2)(g); Child Welfare Act, S.N. 1972, c. 37, s. 2(a.1)(vi); Children’s Services Act,
R.S.N.S. 1976, c. 8, s. 2(m)(iv); Child and Famxly Services and Family Relations Act, SN.B, 1980, c. C-2.1,
8. 31(1)(d) and (e); Children’s Act, S.Y. T. 1984, c. 2, 5. 118(1)(d), and, Child Welfare Ordinance, R.O.N. W T
1974, c. C-3, s. 14(1)(1)

"""A child is emotionally injured

(i) if there is subst.a.nt.:al and observable impairment of the child’s mental or emouona)
functionin Ert.hat is ‘evidenced by a mental or behavioural disorder, including anxiety, depres-
sion, with awal aggression or delayed development and

(u) u1'iherfe are reasonable and probable grounds to beheve that the emotionali injury is the .
result ¢ )

(A) rejection, v g
" (B) deprivation of affection or cognitive stimulation, . ‘
) (C) exposure to domest.ic violence or severe domestic\disharmony,

(D) mappropnat,e criticism, threats, humiliation, accusations or expectations of or
towards the chlld or

(E) the mental or emot.nonal condmon of the ardlan of the child or chronic alcohol or
drug abuse by anyorie living in the same regidence as the child.

¥

Child Wel}fare Act S.A. 1984, c. C-8. 1,8, 1(3)(a) ’

¢ A child is in need of prot.ect.:on if it is determined that: ‘ ‘
(f) the chﬂd has suffered emot.lonal harm demonstrated by severe, o a . - o
’ (i)-anxiety, “
(i) depression,
(iii) wit.hdrdwal, or
(iv) ;eifdesuucﬁve or aggressive behaviour, |

13
and the child’s parents or the person havmg charge of the chll,d does not provide, or r refuses or
is unavailable or unable to consent to, services or treatment to remedy or alleviate the harm,;

(i ) there is substantial risk that the ch.tld will suffer emotional harm of the kind descrj in
use (f), and the child’s parent or the person ‘having charge of the child does not p ide, or’
refuses or is unavailable-gr unable to consent to, services or treatment to prevent

Child an.d Family Services Act, 1984, 8.0. »1984, c. 55, 8. 37(2).

‘harm,;
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gervices, the usual measures available" have been auganted in some areas by explicit avenues
for therapeutic mental health services. In Ontario and Mamtoba, parents may voluntarily yield
their children to care if they are unable to prov1de the sennces requu'ed by a child who has a special
need, which may include a mental disorder.™ Alberta was the first province to delineate when and
how children could receive residential treatment. Proviéion;was made for the secure treatment of
" wards who suffer from a mental or behavioural .disorder and present a danger to themselves or
others. Short-term, emergency detention i is possxble 1f it is necessary to confine the child in order to
protect his/her survival, security or development n Detentaon for a longer term may be judicially

‘ordered if it- lS determined that it is necessary to conﬁne the child in order to remedy the mental or

°

behavioural disorder." | o

L

The legal protectxons available to candidates for treatment orders are generally not available
if treatment is sought through the child welfare system.” In this arena, the “best interests of the
child” are to be paramount and the patemal philosophy that led to a dlsregard for due process in
the juvenile court is still at work. Moreover, most children are ‘admitted to care under voluntary
mformal agreements, 80 Judlcxal scrutmy of declslons is rare.” Given the expanded statutory juris-
dlctxon and the lack of" VlBlblllty or due process, the Juvemle court seems to be recreated in the child
welfare system. The only constraint upon this would be the resources provided by the provincial

-
i

., governments,

.................. B ' : 4 @ ~o
¢ These include 1) return of the Chlld to-the parent(s) 2) return of the child with: »agreement that the
agency responsible maintain supervision of the family; 3) placement of the child with a third party with no
transfer of guardianship; 4) making the child a temporary ward of the agency, while maintaining the
option to extend the wardship at a later date or order.a period of supervision for after the expiry of the
wardship; and 5) making t.he-’child a permanent ward of the aq:ancy or a ward for an indefinite period.

" In Ontario, this is defined as “a behavioural, defélopmental, emotional, physical, mental or other handi-
cap.” Child and Family Services Act, 1984, S.0. 1984, c. 55, s. 30. Section 198(e) allows the Mxmstry of
Community and Social Services to further define “special need” in the regulations: In Manitoba, among the
possible conditions are mne{s, mental retardation, or “chronic medical disability.” Child and Family
Services Act, S.M. 1985, c. 8, si 14(1). C .

" Child Welfare Act, S.A. 1984, c. C-8.1, s. 41. ~ .
" Ibid., s. 42. |

"’ An exception is Ontario, where a child may be granted access to counsel and, if 12 years or over, a say

in the proceedmgs _ .

" D, Poitier, “Social Worker Enforcement of Child Welfare Leglslat.lon An Increasmg Potential for Abuse
of Power” (1986) 5 Can. J. Fam. L. 215; and, Turner & Shields, supra, note 61.
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The Economy of Treatment

L)
s

The brovincial governments are consﬁitutiqnally responsible fof the areas of child welfare
and mental health. Treatment resources, usually a responsibility of ministries of health, fall under
their auspices. With the shift of jurisdiction dictated by the YOA, the provinces anticipated that |
their expenditures‘ would increase dramatically,” so they enaged in cost-sharing negotiations with
the federal gdvemmenl:. Saskatchewan was the first to attained an agreement, while Ontario has
yet to do so. Most provinces signed an agreement whereby cost would be evenl,y shared for

v . X
treatment orders, custodial services (excluding remand) and alternative measures.’ The federal

government pays 50%, or 40 cents per capita, of provincial expenditures for legal aid costs.”’

Some propvinces have embraced the YOA with more enthusiasm than others. This may bc:
related to é different degree of changes its passage necessitated across Canada. Manitoba and
Quebec did not have to accommodate an increase in the maximum age of youth court jurisdiction.
The Youth Protection Act of Quebec was very similar to the YOA, and that province already had an
extensive system of diversion and procedures for the extra-judicial handling of offenders under 14

years of age.
;

Perhaps the province which has taken the most aggressive minimal compliance stance is

"Ontario. For example, they do not currently participate in the youth court survey of the Centre for )

Justice Statistics, providing only aggregate data instead of case by case data.” Ontario has failed
to provide for alternative measures programs, despite a policy of deinstitutionalization and provid-
ing community alternatives.”® It was among the provi that requested an extension for the d;ne.
of proclamation, already delayed from April 1, 1983 to April 1, 1984. When this was denied by

Robert Kaplan, there was a general state of unpreparedness. Little training of jﬁstige personnel

had been done and several key policy decisions had yet to be made.*® But, perhaps the measure »

'S E.g., British Columbia, Ministry of the Attorney General, Young Oﬁ’endera Act Caseload and. Coxt
Projections (Victoria, November, 1982)

’¢ E.g., Manitoba, Ministry of Community “ervxces “YOA Funding Agreement Signed” (1'984):4 Young
Offenders Act Info Line 1. ' " ‘ .

1

" This amount is 90% in the Atlantic provinces. In 1985-86, the federal contribution was estimated at $5.9
million, more than double the $2.7 million figure of the previous year, Department of Justice, Annual
}{eport 1985-1986 (Ottawa: M.uuster of Supply and Servxces Canada, 1986) 30. :

™ Canadian Centre for Justice Statxst.xcs Juuenzle/Youth Court Statistics: The Transmon Period (Othn
Canadian Centre for Justlce Stat.lst.lcs, 1987) 7.

’? R: Burgess, “Juvemle Corrections in Ontano ( 1982) 44 Corrections Today 40,
«

*°J. Gault, “Political Dehnquency Queen’s Park s Sett.mg Sorry Example by nﬁh Procraitmatloh on
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most in discord with the YOA is the creation of a two-tiered system. As with several other prov-
inées, responsibility for youth justlce had to fall either under the child welfare ministries that previ-
ously dealt with juvenile delinquents, or under the corrections system. Other provinces selected one
or the other but, in dnt,ario, they opted to retain the status quo. Those under 16 y‘ears. of age are
the responsibility of the Ministry of Com;rlunity and Social Services, while 16 and 17 year olds

- remain under the auspices of the Ministry of Correctional'Services.

Another indication of variable response by the provincial government.s concerns the availabil-
ity of treatment resources. The inclusion of s. 20(1)(i) in the YOA was a matter of some surprise,
; being added at the last moment. Despite the cost-sharing arrangements, tl{erefore, existing
treatment resources may not have been signiﬁcently or sufﬁcien&ly suémented since the proclama-
tion of the YOA, in some areas. Several key issues were unresolved at the time of the passage of
YOA. Provinces were divided as to what would constitute a treatment facility, some wanting a
loose definition with others wishing to use a more clinical definition.*! The need for security in any

facility that accepted treatment orders was not agreed upon by all.

The willingness of the provinces to create or expand the necessary resources is important in
understandinig the use of treatment orders. Concern has been expressed that young persons are
being assessed in adult facilities, by personnel unfamiliar with adolescent psychology.** Treatment °
may also be delayed or denied where the lack of bed space creates lengthy waiting llst,s In one
- British Columbia case, a boy of 15, considered a prime candidate for the provincial adolescent
“ treatment facility, was sentenced instead to 18 months secure custody because his admission was
not imminent. "’ The problem of the centralization of resources in urban areas, long decried by those ’
in the northern aveas of the country, still exxsts in many regions. In addition, some provinces have

few, or no, resources of the type necessary for the treatment -of young persons. It is the

..................

~ {cont’d) Implementmg the Young Offenders Act” (1984) May Toronto Life 15. Ontario also requested that
the creation of a uniform rna:umum age be pdstponed. “People” (1985) 11(2) Lx@son 30.

4 Telephone conversation with Alice, Ruskin, former YOA Coordinator, -Forensic Psychiatric Services, -
Burnaby, B.C. (11 July 1988). ]

'? M.S. Phillips & L.C. Thompson, “Psychxatnc Assessments Under the Young Offenders Act” (1986) 63(5)
Dxmensxm in Health Services 20. -~ .

Y The boy’s appeal that the sentence was unduly harsh was denied in Regina and R.P.C. (13 August
1986), Vancouver CA 005720 (B.C.C.A.). He had been on the waiting list for admission to the facility prior
to his involvement with the court. In denying the appeal, Carrothers, J.A. stated: “The disturbed condition
of this young person is confirmed by the psychiatric assessment. He is and has been for some years a per-
manent ward of the Provinee. Apparently, he does not have immediate prespect of getting admitted to the
{adolescent treatment] unit.” The commital to custody-of youths because of no treatment beds has also been
noted in several areas of Ontario. See S. Elson, Experiences and Issues with the Young Offenders Act
(Thorold, Ontario: Niagara Children’s Services Committee, 1986) at 17.
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resbonsibility of the provincial governments to create such facilities, and the courts are li-mitad by
this situation. Oge‘Nova Scotia judge attempted to have a 14 year old boy sent to Toronto for
treatment, under the’ authority of s. 20(1)(i), but the Court.of Appeals disallowed the disposi-
tion.f‘ Some young persons are sent ouﬁ of their home jurisdiction, by arrangement with other.
proviﬁces, causing obvious difficulties for preser&ing family and communit§ ties. Above all the
other issues discussed above, therefore, the low rate of use for tream@ent‘orders might simply be
explained by the lack of bed space and the inability of the federal and pr(;vincial governments. to

coordinate a satisfactory funding arrangement. ) -

©»

reccsssessascveans

“ R.v. BM. (1985), 2 Y. 0.8. 3469 (N.S.C.A.). Provwlon for interprovincial arrangements for treatment
orders has-since been made (5. 25.1).
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CHAPTER V
SPMMABY AND ANALYSIS . »

The foregoing discussion has revealed that the use iof treatment orders is fraught with many
problems. On the surface appearing to attai:a balance between the needs of young offenders and
their legal rights, treatment orders actually have few fans. Welfare model proponents subport the
concept but are critical of the way it is being applied. Contentious issues include the ability of a

young person to veto the treatment option, the difficulty of finding an appropriate facility, the

requirement for a court imposed determinate period and the inability to enforce noncompliance. .

These concerns stem from a general critique of both the different philosophy of the YOA and the
way it is being put into practice. ‘The elimination of the social welfare function of the court and the
reference to- legal rights rather than needs h.ave been keenly criticized by ‘welfare supporters.
Moreover, expérience since the passaée of g.he_YOA has demongstrated an érﬁphasis on punishment,

despite a declaration of princip}es acknowledging rehabilitation as a valid goal.

On the other hand, those who support a due process orientation, for the youth court would
support the use of legal mechanisms to prevent the treatment of persons against their will, even
those obviously suffering from mentally disorders. Y'oung persons are seen as generally competent
t,orgive congent, or dissent, to treatment and to instruct counsel as to their wishes. As in the adult
i compet.em persons should not be subject to prosecution, until judicially declared ﬁt to

cou
stan trlal Recent years haqueen wider legislative efforts to restrict t.he discretion of psycl‘uatrxc

decision-making, in response to fears of overcommital and intrusive treatments with little guaran-
tee of benefit. In the context of the youth court, treatment might be accepted as a valid dispositioh
were it not for the litany of unsuccessful attempts to rehabilitate offenders. The low rate of use of
treatment orders is not viewed as a problem by this group, because t.here are only a limited number

of scenarios in which they would be approprlate -

On the surface, a reconciliation of t.hese v1ews seemed to be embodxed in treatmentsorders‘

but, in practice, neither is satisfied. For any or all of thege reasons, sentencing judges. may percelve
- the difficulties associated with even attempting to unpoz‘é‘{uch a disposition. In any eyent, it seem
obvious that, if young pérsons are receiving treatment as a result of their ant.l-soclal behawour, it
is not ag a result of treatment orders. - \\ ,

\/ ) A
i
* x

~™
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Cohen’s Five Models | - , ,

It is not unusual to find that criminal justice reform efforts are followed by practice that is at _

variance with the stated goals. Cohen describés many 'e'xamples; including diversion, determinate

sentencing, and many community-based programs.' He ‘has‘identiﬁed five major c;wgoriee of thee—"

ries that are commonly advanced to explain this gap between rhetoric and reality. These models .

are presented in Chapter 1. Cohen has suggested that each refers to “different parameters of social |
action. Each can be emphasized for different purpbses, and all might be needed for something like a
complete explanation.” Thus: : X

the notion of progress is always present in the sense that things can obviously be better;

organizations which Lry to implement each new good idea start with (and then generate more
of) their own demands;

what,ever t.hese demands, we will t,ell stories (ideologies) to justify and rationalize what we are doing;

these ideologies will justify action in such a way as to gwe a privileged position to their tellers
and to safegaurd their interests; and, finally

t.hese stories and mterests exist and must be located in a particular social or political econ-
omy.?

These factors — ideas, orgamzamons ldeologxes, professionals, and. political and economic forces -

can be applied to explain the pattern&of use of treatment orders, but hone satisfactorily accounts for
. all the possible variables. However, the last three models appear most useful.

Progress ' . - /f

i
N .

This model represents the whig view of change. Reforr?:ffoxjta are though_c to be a‘positive‘
move, made in light of new scientiﬁc findings. Intentions are purely alcruistiz In this case, we can
only speculate about the exact ongms of the treatment order provisions. They seem to have been a
last minute addition to a proposed dct that was otherwxse subjected to extensive scrusiny. Stlll
they seem to represent a codification of existing practice. For most of this century, juvenile courts
ET% been tummg to the mental health sysbem for assistance with their clients. ‘Rooted in positivist
. criminology, the JDA was a reflection of the view that children are amenable to change and care -
should be taken to discover the underlymg causes of delmquency in each. Desplte the justice
imperatives in the YOA, treatment orders seemed to be an explicit recogmtlon that underlymg

causes of behaviour continued to be important.

. The drafters of these provisions, from the evidence available, seem to have had a aincei‘e,

desire to improve the system. Official statements by Robert Kaplan and Judge Omer Archambault,

.

D L T T S

1S. Cohen, Visions of Social Control: Crime, Punishment and Classzﬁcatwn (Cambridge: Pollty Press, 1985)
o

? Ibid. at 89.
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" in the House of Commons, t.he Standing Committee on Jusuce and Legal A,ﬂ'mrs and pubhqataons of
the Mxmstry of the Solicitor General _portrays a desire to respond to youth m the manner most
likely to prevent recidivism; in a democratic and humane -society. The JDA 1s presented as
outmoded and 'a detriment to young persons. The YOA, on the other hand, is a rat.mnaﬂy thought

out replacement, borrowmg measureés from the prekus system, whrle addmg some unprovemen;s.‘

Treatment orders were not discussed specxfrcally inap bhc forum and correspondence with
Robert Kaplan has revealed that he does not remembef the- rocess “in de i .” Because of the per-
ceived futility of forcmg young persons to partxcrpate in treAtment, as Solj wi:; General he agreed
that young person should be able to dissent.-On the face of 1t this seems 4 reasonable move with a
logical motive. Propanents of the progress model would not fedl it ne.ce;;u'y to question this or to

investigate further to uncover hidden agendas.

If the motives are beyond question, so are the consequences. The sutcome of reform is seen
as generally positive, “According to plan” as Cohen rwould put it.’ Those instrumental in passing the
JDA viewed their efforts as an improvement over the p,revidu; system. But history has shown that
the system created under that stattnte probably did ﬁttle to help the lot of the children, even though
that was its explicit intent. The power and scope of the state was extended considerably but rates

L'of: delinquency did not drop, as promised. Quite to the contrary, greater numbers of children were

accused of delinquencies and subject to “help and guidance.”

It 18 still‘too early to judgel the overall effect of the YQA. Like.-the situatien that emerged
after the passage of the JDA, rates of both prosecution and punitive sanctions may be increasing.
This is not consistent with the liberal progressive view officially espoused by the drafters.
However, crime control proponents would regard this as a definite im_provément. Therefore, inter-
preting this situation as success or failure requires making a lvalue Jjudgment aibout the actnallgoals
of the youth court. ' ' b

The samie is true for treatment orders. Welfare proponents are critical of the treatment order
provisions because the frequency with which yonng offenders receive treatment may have
decreased. On the other hand, knowing that treatment orders are infrequently used would not nec-

= essarily be viewed as an undesirable outcome by justice advocates. But this group would not be
pleased if it is true that increased rates of incarceration is the result. Generally, like the child
savers, today’s reformers may have to face the possibflity that some of the benefits envisioned

©

have not materialized.
1
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- Organizational Conveniénce - .

Cohen cites many examples of reforms that heve been advanced with g§od intentions, even
sound theoretical reasoning, but have failed to achieve the desired results. Diversion is perheps the
most notorious of those that were-blocked or transformed for the sake of organizational conven-
ience, resulting in a situation opposite to that intended. A widening of the social control net was

‘found fo be the result, increasing, rather than decreasing, the numbers of children subject to sanc-

tion. However well thought out, intentions may be undermined by the organizational dynamics
inherjent in the criminal justice sy’stern. Faced with a possible reducfu'on of their jurisdiction, per-
haps a loss of their jobs, those who held the power compete with the new controllers. The result
may be that both the old and new guard coexist.

Such a struggle for supremacy was evidént around the passage and implementation of the
JDA. AJthpugh the child savers’ views were codified in the new leglslauon. the police and magis-
trates resisted and managed to hold sw y over‘ the practice of juvenile jusiice for many years.
Eventually, it was reaiized that the jnven e cour£ could accommodate both welfare and crime con-
trol priorities. Resulting practjce differed ‘rrom the oriéinal vision, but this was seen as medification
supported by new ideas and iheories, not a retreat. For example,A mental health professionals

gained a place, as did lawyers, at least Uo a limited degree.

In the YOA, no actors have been exphctly excluded. from thenr previous roles. ln fact, an
exfagision may hgve occurred in that the role of legal professionals is now much greater. They
have successfully entered an arena to which access was ‘previously limited..The legal right to coun
- sel is in some ways greater fer young of'fenders than for adults. Generally, lawyers applaud the
YOA and are Zn”t\u/aal of it only in terms of the manner in which }t is being 1mplemented. For ‘exam.
ple, they wish to increase the Eéeess of young offenders to legal aid.* They seem to feel no need to
circumvent or block tnezintentions of the act. ) p S - K

Obviously diseatisﬁed, however, are the clinicians who claims their ca'selloads have decreased
significantly since treatment orders began. This is, they would argue, an uridesirable consequence.
Giving an equal priority to due'process has, it is felt, taken too mucht power ?rom the hands of
clinicians, those in the besf poeition to determine the wisest course of action. Furthermore, the apil-

ity to block or circfu‘nvent the provisions is rendered difﬁcult, The powers granted youné pefsons o

-decline treatment, targeted as the reason for the problems, is entrenched in the statute. Eve? if

treatment is taking place in cuswdy facilities or as conditions o‘f probation, this involves drfferent
professionals. As one strategy to regain their original posmon spokespersons for this group are

et o 2 L D2 P -

* Canadian Bar Association - Ontano Special Committee on the Young Offenders Act, “R.eport to Council”

{6 December 1985).

a
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'wagir;g a vigourous campaign to have the YOA amen&ed by repeal"mg's. 22. Such a change vcould
rectify the situation and permit the system to operate as it was intended. If this is the only

recourse for this group, they have been unsuccessful in blocking Qr'circumventing the reform.
Ideological Contradiction

The thnr? type of explanatlon for the dxf'ference between mtentnons and outcomes focuses

upon the contradictions inherent in the ideologies that support some reforms. Justifications for
‘-reform so called “reform chatter”® or “stories of change,”¢ are advanced. On the surface they are
attractive al;ernatwes to the status quo, but t.hls only hides a deeper, hidden agenda Cohen shows
“how the rise of community-based programs was justified as bemg pragmatic, humamtanan, theo-
retically sound, and cost effective. The very word “community” coxljured up notalgic images of a

l lost world and appealed to the 1960s anti-bureaucracy, counter- culture movementA Ultimately,
- however, the move to community could never be expected to succeed. The state could not sponsbr a

movement to dismantle itself, and state control merely continued.

- Cohen also reviews the outcome of recent attefﬁpts to restrict state.power, by diversion,
decriminalization and due process. Concerning the later, Ericson and Barenektnote: “the apparent .
desire is to minimize arbitrary action by state agents and resolve conflicts within a framework of
rules which ensure predictability of acu’cn on both sides.”? The impetus for this move apparently
comnes from pragmatic critiques of rehabilitation ("nothing works”), neo-conservative cﬁﬁciues of
rehabilitation ("we told you so”), liberal, fear of state paterriaiism ‘and professionals, or near anar-

chistic pleas for radical non-intervention.®
: ’

Indeed, the shift to the justice model in the YOA was justified largely as an al‘ternatiVe w the ., -

" these problems. Rehabilitation was said to be: ineffective and jnefficient, and | the rhetoric of
treatment permitted che denial of human rights with only a sha{ﬁ;nﬁsevof benefit. Tréatment
px:ofessionels came under akt.ack as repressive agents of social control. Returning t;) a classical con-
ception of criminal justice could only be better than the state paternalism that justified institutions

- such as the juvenile court. Accordingly, legal counsel, who advise young offenders, do not genera.lly_

see treatment as a valid goal of crimihal'proceedings.

------------------

*R.V. Ericson & P.M. Baranek, The Ordering of
Criminal Process (Toronto: University of Toro

¢ Cohen, supre, note 1.

" Supra, note 5 at 220. These researchers posnt that this cannot work because “legal rules are not the only
rules whnch frame the processmg of criminal cases” (at 221).

! Cohen, supra, note 1 at 127-30.
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Cohen calls. this a “stery of cont.rol,"’ gnd examination reveals a cont.radictbry outcome. The
justice model, defining itself in opposition to state paternalism, has no immediataly obvious policy
ﬁnphcaﬁons for sentencing, except punishment. After the welfare model was discredited, t.he
vacuum may have been filled by policies, consistent with neo-conservative interests, to increase the
severity of punishment. Actual atte;npts to minimize state control ‘have been selectively focu;ued
upon cutting the welfare state. Cohen does not see privatization as a viable option for “downsizing”
the crimina! justice system. Instead, expenditures for rehabilitative efforts have been rMianBumd
to more visiblezg,nd* geherally more punitive areas. E\gnphasis is agai;\ upon the overt behaviour of
an individual so any measure that prevents recidivism, including incapacitation, is supported.
Measures such as psychedynamic therapy, that are thought to produce changes in underlying

thought patterns, in order to prevent recidivism, are no longer a priority.*

The welfare group sees the move toward due process as misguided, perhaps idéntifying the
contradiction inherent in the .ideology. They belie\;é that rehabilitation was dismissed too early,
before it had been allowed to demonstrate that treating underlying causes of behairiour was, in the
long run, better protection for society than punishment. Justice imperatives with emphasis on indi-
vidual rights has led only to punitive treatment in practice. It is poéited' that justice views have
been cl‘(g_gpted by conservativé elements, using the liberal democratic arguments against treatment.
In t.his;{v'\gay, treatmeit as a goal of the juvenile court has been largely abandoned, replaced by pun-
ishment. This is consistent with neither the welfare or justice rxlxodels‘. Only crime control interest

are aprieased by increases in the use of ixicarceration.
Professional Interests V o

But the role of the professionals in shaping the system cannot be overlooked. Even more than
legislators, those embued with special knowledge of human behaviour have tremendous control
over the operation of the criminal justice system. The mental health professions have created a

new language.and system of classification that excludes the non-initiatéd from playing. As Cohen
has summarized: -

The rise of psychiatry has become the paradigmatic case for understanding the emergence
during the last cent of various experts in deviancy control, each with its own elaborate ide-

. ology and .systems of classification. This success of psychiatry was to establish a radical,
legally formalized monopoloy on its services and to be able to claim esoteric knowledge, effec-
tive technique and the right to treat.!®

This continued even in the face of riéin§ delinquency rates, _Intentions were good and the

l---.---..‘m_--- -

’ Another indicator of a conservative trend is the intrusion by the state into-the family. State sponsored
social control is seen as necessary only because traditional mechanisms ~ family, church, community —
have been weakened. Efforts to bolster the family ure tried, and that domain continues to be the target of
intervention, contrary to classical justice imperatives.

' Supra, note 1 at 168.
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alternative was ihought to be far worse. Moreover, both the juvenile court and the ment.a_]‘hea.lth

system shared a concern with the “anticipatory syndrome,” the notion that, even in the absence of

manifest anti-social behaviour, a latent problem existed that needed attention to offset future prob-

lems. In both cases, an expanslon into the realm of the “treatable,” “amendable,” “da.ngerous,
“predelinquent,” “at risk,” or “deserving” was facilitated by this new language.!!

The low rate of use of treatment orders may be related to the shrinkage of youth court juris-
~diction over those delinquents most typically thg target of psyéhiati'ic intervention: status
offenders, the pre-delinquents and the at-risk. The YOA legally prohibits intervention until 2 crime
‘ has actually been committed and minor ctiences are to warrant only a light sentence, regardless of
the charactermmcs of its perpetrator Asa cgnsequence of the passage of the YOA, pruvincial sys-
tems suw;n\tal health and Chlld welfare have-been given residual power over those young
persons who no longer fall under federal jurisdiction. These include not only status offenders and
child offenders but, given the inaBility to impose treatment under the YOA, possibly those persons
thought to need treatment as indicated by criminal behaviour. Rather than an abandonmeht of
these children as hé‘;Z;en charged by some professionals supporting the welfare model,.this may

representonly a shift of control. =~ R

In the mental health system, the trend is towards granting competent young persons the
right to decline voluntary admission to xhental health facilities. This could result in an overall
’ reductmn of admxssxons, because a young person’s refusal to enter residential treatment cannot be
vetoed by a parent. But the mental health professions have mcreased their scope beyond traditional
mental ilinesses to include conduct disorders, which encompass many of the behaviours previously
termed status offences. Criminal behaviour as well is now the indication of a mental disorder. As
occurred #h the U.S., therefore, an increase in the extent to which young offenders are inducted into .

the mental health systemcould occur, despite the non-use of treatment orders.

The child welfare system too is a likely place for those not able to be treated through the
youth justice system. Recent trends in legislative reform reveal that this syétem is assuming
responsxbxhty over a larger group of children than before Intervention is no longer restricted to
cases of phymcal abuse or neglect. State mterventnon is now possible.to remedy emouona.l problems
and reduce exposure to the mﬂuence of parents which may cause them. With one exception, the
‘legal protections granted young offenders surroundmg the use of treatment orders are not availa-
ble as the pabernal “best interésts of the child” phllosophy still guides protectlon proceedmgs

3 . L

marsessssacesranan

M Ibid. at 174.
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Legal reforms such as thesé are often the result of professional gi'oupu lobbying legislators.

As an example, psychologists have been successful in having their services explicitly recognised in
legislation where only psychiatric and medical practitioners were recognized before. It is in the
interests of professional groups to define as large a role for their membership as possible. Where
mentally disordered 'young offenders are concerned, any decrease in treatment through the youth
court can possibly be balanced by an increase in treatment in other systems. _ ) -
Political Economy
'3

But, while jurisdiction may expand, resources will not necessarily keep pace:*

Professional expansion might be self-contained, but the conditions for expansion (bud and :

manpower) are determined by wider political interests. Even the most self-serving of profes- ..

sional groups — academics are n good example —cannot expand indefinitely without appropri- .
ate financial and political support.!? .

Professional growth only takes place when it is allowed to by the political ei%:my.
The final model, therefore, focusses upon political and economic factors. Intentions of the profes-
sionals are not irnportant here, for their ability to either aid their charges or affect the system is

negligilbe. Above all other factors discussed above, therefore, the low rate of use of treatmemt

. : *
orders may be explained simply by a lack of bed space. An_éxhaustive political economy argument

is not possible using the information presented here. The fiscal priorities of the federal and provin-
cial governments have not been examined. Moreover, the role of the privatization of resources has
not been considered. But it can be said that economic factors are probably very important in the
use of treatment orders. There can simply be no treatment if there is no funding. If bed spa~é'e is
limited, so will be the numbe'r of detainees.

When all of ;he' above factors are considered, it see\mvs‘ apparent that the coniéquences of
reform are no(t nec‘essg;'ily straight forward. They are vie§véd as positive by some and regreséive
by others. It is ynmssible to speak of “success,” wig.hc;ut assuming a theoretical position or making
a moral judgment. &My, with opposing views, one cannot unequivocally say that a measure
has been a progressive change. In the case of treatment orders, opinions do vary widely. ;J ustice

advocates are genex:ally content with the circurnstances, as they believe that the treatment process

is open to much abuse. Welfare groups lament the inability to use treatment orders and clinicians

claim to be powerless to change the situation. It is thgir view that the justice attack on treatment
was codbted by conservative crime control elements. Children will suifer in a fepressivé system
. that vg;lues punishment. However, it would appear that the location of treatment may merely have
shifted. The mental health and child welfare systems hav'e’expanded their‘ jurisdiction to include
those children and young persons who cannot or will not accept treatment orders. Professional

groups 3eem to create ways to maintain or expand their monopblies.'Whjle this may have

">

13 Ibid at 168.
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happened m t.h;s case, it is stlll unclear whether this shxftmg or expansmn wﬂl be permxtted to

oceur by the mfuston of the reqmsgt;e fu‘hdu)g - . _ : e s ,

. g
- " - - - "

ThlS thes:s has been wrltten after only four years of operation under the YOA Much specu-e'
lamon has been done to ﬁll in the gaps where- mformat.mn is unavaxlable Future research should

foCus upon thj methods used to c1rcumvent the problems of t,reaiment orders. Specnﬁcallv. atten-

/I

tlon should be paud to the possibility t.hat, with one avenue. of treatment blocked more chlld

_“ders &Hd young offenders WIU be. found in the child welfare and mental health systems

e .

. o
. .

Thé Fc‘fture*gf Trea,tment Orders ! - I |

[N . - * T v s ' L

v L Y ; ) e ’ <

7 Federal Ml negomamons followmg the gnplement,atlon of the YOA have touched upon
the issue of treatment orders stencfxantment Wlth the sxtuatlon was obviously voiced. However
changing these provxsxons seems not -to be a prlonty Amendmems to th@ YOA are not considered
to warrant Parliamentary time, relimve w ﬁ‘eg trade and’ the Meecb Lake Accord, in these last

months of the Mulroney government Moreover anyfamendments would be’ more likely to focus =

upon measures that respond to the public’s image that the YOA is too soft on offenders, than upo-n'

efforts at rehabilitation: Such have been the pronouncements,of the Solicitor Genera] in the media. -

Criminal éode amendments that would create a similar sent,encingvoption for adolts.are
pending. It seems likely that any move to aiter 5. 20(1)(i) of the YOA will besta‘fled until Lhese
cbanges are m place However, ref:ormers should be aware of the problems encountered at the
youth court level before they hurl head]ong into creating treatment orders for adults. Certainly, it
seems unlikely that a veto over detention will be offered offenders Thxs one change will allay many
problems, but create others Another option to be seriously consldered is to forego any creation of

treatment orders for adults. The resources necessary to successfully xmplement rehabilitation in

the Canadian justice system are lacking. Success is unlikely under these circumstances.
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