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Over the past few yearB, there has been a growing awareness 
- - - - - - -- - -- -- - 

that all is not well with the manner-in which the mentally ill 
q . 

of our society are treated. In ~anada, .the passage of the 

C o n s r  i  r ur i  o n ,  of which The c h a i r  e r  of R i g h t  s a n d  ~ r e e d o r n s  is 

part, has served to remind governments and the courts of this 

minority group. 

This thesis trace; briefly-the. evolution of legislation from 

the 14th century uto the legalistic model of care and commitment - 

of the 19th century. With the gradual increase in scientific and . 

medical knowledge during the first half of the 20th century came - 
0 

-the medical model- for the treatment qf the mentally ill as 
i 

exemplified by the ~nglish_,mental health statute of 1959. This 

Act embodied the then-current belief'that untrammeled'medical 

discretion would protect and \uye these unfortunates and 
-- - - - - - - - - - -- , -- ppp -- - -- - - - p- -- - -- 

provided a model that was adopted in the various Canadian 

provinces . 

The thesis discusses-the right to receive7and the right to 

reds= treatment by eftamining current' legislation and court 

decisions. The -positioh of non-psychiatric patients is studiea 
J 

with respect to these ' r i g h d  and then compared with 

involuntarily committed patients and t-se mentally ill persons - 
-- - - - - -- -- -- - - - 

- 7- ------ - 

who are involved in the criminal process. Studies cited show the 

difficulties faced by the mental health professionals - large- 
- 

numbers and the absence of a formal specif i in;tr<ument by which 6 



the degree of competence can be assessed. The. issue of 

comptence and the lack of l g p c l a t i v e  - .  r w o n s  r . . 

determination of competence is discussed along with the medical 
- - -  - - -- -- - - - - - -- - -- 

J 

tendency to make such- assessments according to an informal, - 
global perspective rather than on a functional b a s i g .  - 

d 
w 

The thesis points but that, generally, the courts recognized 

individual rights ahead of legislatures and the public. The 

C o n s t  i - € + t i - o n a *  f k + - € h ~ + + r ~ - - b e  i-g - re lat iv&y- - n m - a s  t ktt- 

supreme law of Canada, have not yet had a great impact upon this 
@ 

segment 05-society. The present early trend is for the courts to + 

act conservatively when interpreting legislative prgvisions, but 

to be more liberal when dealinb with individ%ual circumstances. 

7 

< 

This thesis concludes that while there is more strict legal 

control of commitment requirements and procedures and a greater 

recognitiron of some rights in a number of Canadian 

jurisdictions, there continues to be little regard for the 

necessity of assessing cdm@&ence, as the basis for determining 

treatment rights. 
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voice divi-ne the storm allayl'd 
- 

When 

Ho light propit'rous' shone - 

- 

all' effectual aid snatch'd from 
--- -- - 

We perish'd, 

But I beneath a rougher .sea 

in deeper gulphs than he And whelm'd 

-from The Castaway, Cowper, 1799. 
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Madox, H.M.R. Pope, Daniel Hack Tuke qnd Sir William Holdsworth ' 

S 

- 1 

Grisso, Simon Verdun-Jones and others. Each describe the *mental 
- - - - - - - > - - - -- - -- 

health system from their perspective. Early statutes and 

commentaries are briefly examined in an- - effort to show the 

- extent of policy and legislative change. chapter I 1 1  is an 
- 

examination of current mental health legislation in the various 
% 

provincial jurisdictions. ' Chapters IV and V provide details of 
- , -  - - - -8 - 

carrent and proposed legislafion dealing with those persons a who 
i 

are involved in the criminal process and are mentally ill. 

T t  is with this background that-the issue of competence to 

make treatment decisions is examined in Chapter VI wherein 
0 

Benjamin Freedman is cited, expressing his concern for the 

people he calls the 'marginally competent'. This conce'rn is 

discussed having r'egard to an individual's right to personal 

article entitled " T h e  R i g h t  t o  R e f u s e  T r e a t m e n t  - T h e  Or h e r  S i d e  

of r he Coin", that patients outside the mental health system 

have the right to refuse treatment.This has been long recognized 

in common law jurisdictions. Every pati-ent has the right to 

"decide what (if anything) shoul$, be done to his bodyw3. 
i 

Verdun-Jones further notes that the medical practitioner who 

infringes this right of autonomy does so at the r i s k  of a 

2 E l  hr c.1 .hnd ~ e ~ m  P e r s p c c t  i v e s  o n  S e x u a l  A g g r e s s i  o n ,  Richard 
Freedman & mon N; Verdun-Jones, Criminal Research Centre, 
Simon Frase University, Burnaby, B.C., 1987 Tforthcomingl. 

' H o p p  r .  L e p p [ 1 9 8 0 1  2 S.C.R. 192, 196 per Laskin C.J.C. e 



8, 

criminal charge or a civil suit. Lawrence ~.~ancrc%i, writing -- 

- 

about the right to refuse treatment in the context of some 

American cases, notes- that these cases "rest upon the basic 
- -- 

principle that t h e  individual- ha s the right of 

self-determination.". Cardozo J. said "Every human being of 

adult years and sound mind has the right to determine what shall a 

.) 

be done with his body; ... " 5  The courts have required that 

consent to treatment, by competent patients, be voluntary and 
-.. 

based- upon an - informed choke -which shoukd be-ttre resiift-%-t-p, 
" - . -' 

adequate i.nformation, having regard to the nature of the 

treatment and emotional stability of the patient. Thi-s latter 
I 

issue is -described as therapeutic privilege and ed by 

Margaret ~omerville. 
> ,>' 

I .' . - > 

Within the mental health system, there are volunta'ry and 
- 

involuntary patients. Voluntary patients are those who seek 
i 

admission to a mental health facility and who have the . 
- - -  - - - -- - - -- --- - - - -- - - - - -- - - - - - - - 

A 

\ 

concurrence of their personal physician. When voluntary patients 

seek to leave a facility in Alberta or B.C. or Manitoba, notice , 

d 
of such an intention must be given to the the director of the 

facility. During that-notice period, facility authority can act 
- 

to convert the patient's status to that of an involuntary 

&Lawrence R.Tancredi, "The Right to Refuse Psychiatric 
* 

Treatment:Some Legal and Ethical Considerations", J . o /  H r a l r  h 
P o l i t i c s ,  P o l i c y  & Law 5 : 5 1 4 ,  1980 

' ~ c h l o e n d o r f  v .  T h e  Society o f  t h e  New Y o r k  H o s p i t a l ( l 9 1 4 )  2 1 1  
N.Y.125 129 

? 

a C o n s e n t  t o  M e d i c a l  C a r e ,  Law Reform of Commission of Canada, 
Minister of Supply and Services ~anada, Ottawa,. 1979. 

I - 
0 



patient. In Nova Scotia, an informal (voluntary) patient.can 

discharge him/herself at any time without notice (R.S.N.S. 196j 

H o ~ p i l a l s  A c t  c.249 section 37(l ) )  

The imposition of treatment upon fqrmal or involuntary 

patients is examined to illustrate that some provinces have 
4s 

authority to treat teg'ardless of consent or competence. Ontario 

makes use of a Review Board to override a refusal to consent and 

to give treatment to incompetent patients. The new Saskatchewan L 

/ 

physician has reasonable grounds to believe that the patient 

does not fully understand his situation and cannot make an 

informed decision. 

* 
The C r i m i n a l  C o d e  sets out the procedure by which those who . 

are determined to be unfit to stand trial .and -those who are 

iound to be not gulity by reason of insanity, are handled. 

- Fede ral and pr~vincialbLeg islatidn - describe-themannerof 

d treatment of mentally ill patients: Marc E. Schiffer's two 

books, Mental Disorder and The Criminal  rial^ and Psychiatry 

Behind Barse are examined and commented upon. The C h a r t  e r  o f  

R i  g h r  s a n d  F r e e d o m s  is discussed in , the light of existing 

legislation and court dec-isions; 

'~arc E. Schif fer, M e n ;  a1 D i s o r d e r  a n d  T h e  C r i m i  n a l  T r i a l ,  
B u t t e x w ~ r t h s ,  Toronto, 1978 - - - 

O ~ a r t  I of The C o n s t  i t ut  i on. A c t ,  1 9 8 2 ,  being Schedule B of the 
C a n a d a  A c t  1 9 8 2  (V.K.), c.11. 



When _treatment - is given to prisoners, -there are no 

legislated guidelines as to the .nature9 and standa'rd of 

treatment. Within prison populat icns, t h e k  ere mentally 

disorderea prisonersnh-o may-receiveryri-nimal treatment involving 

group therapy and some individual ~~unselling. Sometimes towards 

the end of a sentence, a prisoner will be committed as an 

involuntary patient a provincial psychiatric facility. The  

t'reatment program may be the same as in jail or prisonlo -a  

incarceration. The effectiveness of treatment given in 'such 

circumstances may be questionable having regard to e n t u r e  of n 
the disorder and the length o f  sentence. Also $J - l e f t  

questioning the timing of the involuntary commitment. The 

mentally disordered inmates in provincial jails are confronted 
f d 

with 'the fact that psychiatric treatment is wholly within the 

discretion of jail authorities with no express or implicit right 

\k- 
Competence is a central concern when looking at the right to 

receive and the right to refuse treatment. Only in one province 
-ui 

is the assessment of competence specifically required within a 

short specified period of admission to a facility; Saskatchewan 

recently passed legislation which requires that a patient be 

determined to be incompetent in order to be admitted 'to a 

facility as an involuntsry patient. With the C h a r r e r  setting out 
+ - -- 

1- 
- 



equality provisions, there ought to be consideration of whether 

a specific assessment procedure is required in order that a 

mentally ill patient be treated the same as an 'ordinary' 

patient. UnIess there has beman-assessment of- competence or a 

mentally ill patient, how can it be said that such a patient 

cannot make-treatment decisions in the manner of an 'ordinary' 

patient? 

- 
A 19 4 study conducted in a large U.S. hospital by Charles 

W. Lidz e t  a1 is discussed in Chapter VI. It points out the 

difficulties which an ' informed consent strategy' faces in a 

larqe facility where a patient is seen by a number of 
/ 

professionals and the staff are not convinced of the need to 
\ 

secure an informed consent. The study points out that as the 

patient is seen by a number of professionals it is unclear a s ~ t o  

who is responsible for securing the consent. The authors note 

that the advocates' of the informed consent ~oncept had 
- 

- - - - - - - - - - -- 7-- -- * - - -- - - - - -- - - - 

visualized the ordinary doctor-patient relationship of 

one-on-one. With the technical and bureaucratic developments of 

the past few years and with large hospitals and government 

involvement, it would appear that such a relationship may no 

longer be practical in institutions for the treatment of the 
. - mentally ill: 

The philosbphy of informed consent and competence herein- is 

--- -- - 
-- 

derived largeIy from the writing of Benjamin FreedmaT and 
P 

Stephen Wear with reference to other commentaries. It is 

contended that if there is moral authority to support the 



concept of informed consent, which includes a determination of 
* 

competence, then 'there is a need to $?&lop a practical 
. 

application of the concept. Thomas Grisso has written aboui the 
- 

preparation of assessment .instruments-to which reference is made 
/ 

in Chapter VII. Grisso, in order to meet the many dif fkrent 

circumstances presented by the multiple types of mentally ill 

pat'ients, seek2 instruments that are sufficiently general, yet 

also specific enough to provide a guide for a determination of 
I 

It is submitted that, as with 'ordinary' patients, there 
1 

ought to be a presumption of competence to make treatment 

decisions for the mentally ill, especially the 'marginally 

competent'. If one accepts this presumption, then it becomes 

necessary to be more aware'of the effectiveness of each aspect 

of treatment. If patients are to 'have more 'say about the 

professional will need to know what the treatment will do for 
b 

the particular illness, whar the possible side-ef fects are ip 
. - ~  > 

L 

order to be in a position to advise the patient. Melded into 

this concern about effectiveness of treatment is an 'awareness of 

a -need for greater preciseness of psychiatric diagnosis. 

Effectiveness of treatment concerns will be written about 

briefly in the conclusions referring to the comments of 

E.M.Coles, Barabara Wootten and the text .of C.D.Webster, - - - - - - - - - 

R,J.Menzies and M.A.Jackson. 



CHAPTER I 1  

HISTORICAL ASPECTS ,r 

Introduction / 

> 

Part I 0 

- -  
d 

Lt is hoped by tracing the legislative antecedents of 

present day legislation relating to mental health, that some 
-- - - - - - - --- -- - -- - - - - - - - - - - - - - - - -- - -- - - - - - - 

insights will be gained .about the treatment and protection of 

the madmen of the past and the mentally disordered of today. 

Legislation can be said to reflect public attixudes about, and 
-2 the degree of social control of, various aspects of human 

activity. There was, however, no legislated eoncern about madmen 

during feudal times until 1342 because people rarely left the 

lands of their feudal lord who had the responsibility for these 

people within his domain. The evolvement of the Commercial 

provisions concerning these people. Later in the ~ictorian 
4 - 

period, it will be noted that some of the provisions bear a 

marked resemblance to some of today's enactments, e.g. requiring 

two certificates by two doctors for a committal. This chapter 

will show the beginning of public concern about the mentally 

ill, and the development of medical pre-eminence in the field of 
e 

Q 
mental health. Then, there is the legalistic model which became 

- - - - - - 

prominent-from 1890 to about 1930 as this model gradually gave 

way to the medical model with virtually unrestricted psychiatric 

discretion in the 195U1s,  culminating in the United Kingdom in 



- - 
% > ;  / 

1-959 with the passage of the Ment'al  ' Heaf  r h (Eng l  and a n d -  l a 1  r r )  
- - 

A c r .  In 1982, there. was a legislated move from this model to a 
e 

type whi,ch incorporates some aspects of both the legal and 
- - - - - - - - -- -- -- - - - - - - -- - , 

medical models. It has been called 'new legalism'. ' New 

legalism' appears to be ah attempt to insure that persons 

needing help from mental health professionals get that help with 

a minimal loss,of liberty and in the least intrusive manner. I t  

is hoped that this brief overview will assist in understanding . 

four. Wixh 'some knowledge of the past and present means of- 

attending to the problems of the mentally ill, some 
P 

philosophical thoughts about their ri-ghts- and the issue of 

incompetence wil _P7_ be expressed in chapter VI. Finally, ,in 

chapter, VII, the approach of the courts to the problems in this 

area will be examined. The approach of some courts will be seen 

to have developed in advance of legi lation, recognizing - Q 
competence as a, variable concept rather than a global one which 

affected all aspects of an individual's life. 

Early Period 

Legislative intervention in the affairs of the mentally ill 

dates back to the 14th century when the St at ur e a /  P r e r o g a ~  I v P 3  

was passed by Edward I 1  (17 Edw.11,c.g) in 1342. H.M.R. Pope 
- - ---- - - 

says that- it is uncertain whether the statute was declaratory of 
'\ 

existing law or was new law but it. is certain that it is the 



first statyte to' deal with 'idiots and lunatics"'. Thomas Maddox -. - * .+ 
F' . c lk i i s eascs  Gurlngthe reign of ~dward I ( 1 2 7 2  - 1 3 0 i )  , in which 

s ' -r 

the C rawn-at tended.BxEhee_pws~Prt y " o f  allaLural1f~l s " and 
- 

% .  

the land was preserved ~ f o t  the benefit of heirs '. The Statute , 

of Edward I 1  provided with respect to lunatics:, 

The king shall provide when any shall happen to fail his 
wit as there-are many lucid intervals that their lord's 
lands and tenements shall be safely kept without waste 
or destruction and they and their household shall live 

+ 
and be maintained completely from the issue of same; and 

- - -- - - - - - - - -- - - - - 

re s idueb3yoiiTd h e i r  rea s o ~ b S F s u s t e n a  t i on sha Il be 
kept to their use, to be delivered unto them when they 
recover their right mind; so that such lands and 
tenements shall in no wise withi'ii the time aforesaid be k 

aliened; nor shall the king take anything for his use. 
And if the party shall die in such state, ' then the 
residue sha)l ,be distributed for heirs upon the advice 
of the Ordinary. - 

.J - 
I 

I t  was said by Lord Erskine that it was up to the Crown to look 
I 

t 

after those who cannot look after themselves - as a mattef of 

Royal con~cience.~ I 

Y e 

provision and some of the present legislation dealing with the 

mentally ill. There was a recognition that there were lucid 

periods, that. families were entitled to maintenance, that the 

estate was to be protected and that <he Crown was not to benefit 

from the estate. Since the times of William I & I 1  and Henry I 

- 
------------------ 
'H.M.R.Po~~,M.A., A T r e a t i s e  o n  t h e  Law a n d  P r a c t i c e  of 
Lunacy,Sweet & Maxwell Limited,Londont1892,p.25 

- - - - - -- -- - - - - - -- -- -- - 

L 

'~homas Maddox,The H i  s t  o r  y a n d  Ant  i q u i  t i e s  of r he E x c h e q u e r  of 
rhe K t n g s  of E n g l a n d  2nd ed.,l769,reprinted 1969,Augustus 
M.Kelly,Publishers,N.P.p.323 

' E x  p a r t e  C r a n m e r  (1608) 12 Ves.449 



. 
(1066-1135) it was the Lord Chancellor to whom a petition was 

directed by persons seeking an appointment of guardianship of a 

lunatic.'. Kathleen Jones says that such applications were for 
- - - - -- - 

those of considerable means anWwere rarely made5. This was due 

t p  the fact that madhouses had come into existence and it was . 

-2-. easy t o .  confine relatives there. In Engla- these places 

started to emerge in the 170b's. They were unlicensed and 
I 

unsupervised. They came to be certified when legislation was 
- - -  - -  - -  - - - + -- 

passed "to diminish the inconvenience and expense of commissioiis 

in the nature of w r i t s  d e  l u n c a r  o i n q u i r e n d o  [applications t&. 

the chancellor] and to provide for the better care and treatment 
-c 

of idiots, lunatics and persons of unsound mind found by suchi' 

inquisitionsW((1833) 3 & 4 William JV,c.36).  ones says that she 
believes this  as the first attempt to put on a statutory 

'basis, a procedure that had grown up piece-meal".6 

- -  - -  - The first - leqislation to provide for the-maintenance of such 

people .was passed in 1744, according to Huntet and Maca1pine7, 

-2 - The Act, entitled An Ac t  f o r , t h e  R e d u c l n g  t h e  L a w s  K e l a r [ n g  t o  

R o g u e s ,  V a g a b o n d s ,  S t  u r d . y  B e g g a r s  a n d  V a g r a n t s  i nr o  O n e  A c f  o f  

P a r l i a m e n t ,  provided that two justices of the peace may order at 
- 

the expense of the patient, or failing that, of the parish, - 
a ------------------ L 

" C h a p t e r  i n  t h e  H i s t o r y  o f  r h e ' l n s a n e  i n  r h e  B r r t r r h  J 5 1 e 3 ,  

DANIEL HACK TUKE, Kegan, Paul, Trench & Co.,London,l882 

5note 1 0  - - - - - - - - - -- - - 

6note 7,p.222 

'1968 Introduction to The   en st r & l  i o n  a n d  G e v e r m e a l  ~f Lu-1 r r: 
2 

A s y l u m s  a n d  H o s p i t a l s  f o r  t h e  I n s a n e ,  John Connolly,M.D., J .  
Churchhill, London, 1847. - 

\ 



persons of little or no estate who by lunacy or otherwise are 

furiously mad and dangerous tO be abroad . . . be apprehended and 
kept safely 

-- -fir&€ - and 

chained ... 
cont inuew , 

present day 

locked up in such secure places ... as justices may 

,spp~Tnt~(~~Z-such -justices find it necessary) to be 

during the time only as such l&cy or madness shall 
'- 

Despite all the advances made during 20th centur'y, 

mental health statutes still suffer from terms that 

are too broadly defined and rely upon individual judgements in 

-- kke$r-app&-iea &+an&- i n t-er-preka t k n  . IT he-1-7 4-4--kg tskth-sai ct 

I that custody was temporary, to be mainiained while lunacy and 

madness continues. Lest it be thought that altruism and concern 

for these persons was the reason for making-'these provisions, it 

should be pointed out that Vagrancy Laws were amended during the 

reign of George 11 to include idiots and lunatics as a means of 

"mitigating a common nui~ance".~ The V a g r a n c y  Laws and the Black 

A c t  of George I ( 9  Seo.,c.22)were a means of social contol as 

in an era of commercial growth. Such laws could be seen 4 a 
i 

* 

means, to keep people working and not wandering about aimlessly. 

With the growth of cities, such wanderers were more noticeable. 
1 

For appearances' sake, something had to be done to remove the 

growing number of beggars and lunatics from within the cities, 

primarily Londofi. ) 

' i b i d  p .8  



While the amendments to - - the V a g r a n c y  Act  in 1740 spoke of 
3 

'curing', there was no mechanism for declaring a person cured. 
- - 

Following - George 111's insanity beboming public kno*ledge, it 
F" - -  

- -- -- - - - - - 

I was advocated by the medical practitioners of the day, that 
% "  

treatment should be sought without "shame or secrecyn and such 

terms as 'patient' and 'hospital' came into use with respect to -" 
&? 

the insgne.<?O Thus far, 'legislation was bore in the nature of 
* 

w P 

social control2than protectio-n of those who could not look after 
f 
k 

- - k ,--- - - -- - - -- - - - - - - - - - -- 

themselves. The mad had been thought of as witches, but during 

the latter half of the 18th century, people1%ik attitudes were 
Y 

changing to the extent that' witchcraft trials were r a r e .  I t  is 
I 

to be noted that legislative clianges still related to Chancery 

insane persons. Such persons vere those who had estates which 
. - - 

could a • ’  ford the cost of chancery .proceedings. Jurisdiction for 

declaring persons insane rested with the Chancellor who was 

personally delegated authority by the king. This role of the 
- - - ---- -- - - - --- - - - - 

Chancellor had nothing to do with his being the Chief Justice of 

' the Cou,rt of Chancery. "The Court of Chancery is not the curator 

of either the person or the estate of a person non compos 

mentis, whom it does not and cannot make its ward. " I 2  Persons 

with little or no estate had no legislative 'protection. The 1744 

Act  did not provide for. a court hearing. The licensing of 

private mad-homes, where people could quietly hide their 
------------------ 
' O K a t h l e e ~  Jo~es ,Pk . - ,D , ,  hi huzac )c and C o n s ~  e nc~-U/.6'-4L - - 

The Social History of t h e  Care of the /nsane,Routledge & Kegan 
Paul ~irnit&d,~ondon,l955,p.56. 

'libid, p.46. 

't Sir William Holdsworth A History of English L a w ,  vol.l,p.476. 



'embarrassing relatives', was so loose that there were no 

provisions to impose a penalty for fai'lure to comply with terms, 
-I 

of a license and 'no authority for its revocation. 
1. 

- - - -- - - - L -c?--- 

.- 

Middle Period 

- 
In the Early Period, the care of the poor insane was a 

r- 

family and community responsibility, where the quality of such 

community. With urbanization came the creatiq of institutions 

for various classes of dependents and devimts. Grob says : 
t 

The movemcnt to establish public hospitals.. .was an 
expression of growing concern with the probJems arising 
out of poverty, pauperism; disease acnd crime which in 
turn' stimulated the emergence of distinct social 
policies and institutional structures intended to deal 
with these issues in the early decades of the 19th 
century". ' % 

Grob,of course, is t&ing about American developments, as 

reasons. This public concern grew as urban areas grew, having, 

during the Commercial Period of English history when the feudal 

system was passing from the scene, been gradually replaced by an 
- 

entrepreneurial system. 'Moral treatment' had begun in England 

with the belief that such treatment could restore the insane to 
L 

health and instill 'cofrect' habits and values. The belief at 
< 

the time was that buildings and isolation were in themselves 
- -- - -- - - - -- - - - 

cures- aria Andrew Scul l  notes "There is evidence...that the 

t3Char1es N. Grob,Men: z!  l n s t  i t  u t  i o n s  i n  Ameri  c a1 P o i  i c y  
- 

r o  1 8 7 5  , New York Free Press,t973,p.85. 
R 

.A 



- 

publk viewed any slackening" of the rigid segregation of the mad 

with more than passing trepidation; reasonins that lunatics 
,I 

would scarcely have been locked up in the first-place unless it 
-_- - 

was not safe to leave t h e m  at largen. ' ' 'peter McCandless in 
t 

. j  Scull's bodqsays that he bel'ieves the frequency and likelihood - - 

b of conspiracies to place sane persons in asylums were rare and 

that "[?]he *the greatest threat $0 civil liberty arose . . .from - 
S 

J 
ignorance, arrogance and narrow mindedne~s".'~ The ~ictorian , - - 

------pp----- 

- -  m o r a r  code-- -€en-Sea-"tFe-atL6the respectable with the ' ,  

reasonable, the unrespectable with the irrational". l 6  Early 
i 

psychiatrists (alienists) by giving "an air of- scienti'fic 

authority" to hearings of insanity and "ascribing unconventional 

ideas and actions to insanityw" set themselves up as guardians 

of this respectable code. "... [ Ilnsanity and immorality at times 
became all but indisting~ishable"~~ 

After a number of Bills had been passed bythe '~ouse of 
-- - - - - - ---- - - -- - - - - - --- -- 

Commons and defeated by the House of Lords, a Bill introduced by 

Lord Shaftsbury, and supported by the government of Sir Robert 

Peel, was passed pn 1845. This ~ i k l  unified the law with respect 
------------------ 
l 4  M a d h o u s e s ,  M a d - D o c t o r s  a n d  Madmen ANDREW SCULL ed.,University f 
of Pennsylvania Press, Philadelphia, 198 1, T h e  S o c r  a1 Hr J i o r  y o f  
P s y c h i a t r y  i n t h e  V i c t o r i a n  E r a  ANDREW SCULL,5-32,p.13. 

''PETER McCAh'DLESS, Li b e r t  y  a n d  L u n a c y  1: T h e  V1  c t  o r 1  an3 a n d  
R ' r o n g f u l  I C o n f i  nemcnr ,339-362,p. 347.j in M a d h o u s e s ,  Mad-Doc1 o r 9  
a n d  Madmen;  ANDREW SCULL, ed., University of Pennsylvania Press,' 

- Philadelphia, 1981. - 

- -- - - - -- - 

I6ibid, p.351. 

17ibid,p.352 - 
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I 
to the insane, their care and custody. The new A c t  and 

I subsequent amendments through to 1890 required, among other 
r 

things, that no one could be admitted to a licensed house 
- - -- -- - -- - - -- -- - -- - . -- 

without a medical certificate from fwo medical men at the 

request of the "nearest male relati~e"~, - inspection of licensed 

houses by a visitor2* and a requirement that every county and 

borough provide an asylum for lunatics. 
.- a 

\ 

-- - - - - - - - - - - -- - - - - - - - -- - - - - - - LA - --- 

To The Present s' -- 
4% 

kunter and Macalpine note f row the U.K. ' s Standjng 
i 

\ 
, \ 

Commh.tee's Report ( 1815 -16 )  that "the care and treatment of the. 
b d 

insane could only- be brought into line with other branches of 

medical practice if it were separated from the profit modive of 
\ 

the private mad-house slktem: from the indolence of magistrates 

,who failed to provide accommodation and from the- parsimony of 
- - - -  - -  - - - - -- -- L p  - - - -- -- 
parish offices who herded them into workh~uses".~' Fortunately, 

we cannot have indolent magist.rates today. With the collapse of 

the reform movement in the House of Commons, folJowing the 

defeat of the above mentioned three Bills, it fell to 

philanthropists and publicity to convince the public of the need 
-, 

for r$form. Bethlem and Ycrk Retreat are but two examples of 
GI 

institbtions that contributed to the reform movement outside the 

:OThis provision exists still in some Australian jurisdictihs 
and bears a resemblance to Albert's Official Representative. 



government. Writings in periodic%ls, medical works by persons . , 

such as Sir Andrew Halliday, George Burrows and William Ellis 

added irnstus to a new direction in looking at insanity - " ... An 
/' 

- L  - - -  - 

interest in insanity nat 

but- as a social problemwz2 

The Lunat  i c Act  of 

merely from a clinical point of view, 
. a z 

I 
0 

'. 

1845 brought a unified approach to the i 

care and custody of the .insane and ex'emplifie? the slow 
r 

evolution of the public concern which changed the '3unatick' or 
- - - - - -- - - - - - - - - -- - - - -  - - - - - -- - - -- - - - -- - -- 

'mad-person' of 1744 to the 'person of unsound mind' of 1845. 2 3  

By this enactment " ... the - system was ...p laced on a more 
- 

permanent footingwz4 In 1853, a new provision was passed "as 

regard$$~tjprivate care of a lunatic not so found"25 . whic'l 
:i&' 

% 

provided?that "no person could be received into a licensed house 

without a written order of the nearest male relatiye who is 

accessible and a certificate in the prescribed form from two 

medical mer1"~~(16 & 17 Vict.,c.96). Licensed premises for the 
- - - - -- - - - - - - - - -- - - - - - --- -- - -- 2 

insane", granted by Commissioners in Lunacy in London and by 

Magistrates * of the county in other areas, were to be visited 

frequently and unexpectedly. Other legislation, passed in 1853 

( 1 6  & 17 Vict.,c.70 & 6 9 ) ,  permitted enquiries to be made with-or 

without a jury and conducted by one or both  asters in Lunacy 



instead of a special commission for each case. Chapter 97 

mquired every county and borough to provide an asslum for 

paoper lunatics. In 1874, lunatics for the first time were 

W n t a i n e d  by the State having previously been the 

responsibility'of county and local authorities. 

The L u n a c y  A c t  of 1890 exemplifies procedural protection in 
- 

the legalis~ilC model of mental ' health legislation. It 

incorpo~ated  - within i - t -  _the requirement- ---that there be 

certification by a medical practitioner prior to confi ement in % 
an asylum as a private patient rather than the previous system C, 
of an application by a relative and two rne'dical certiticates. 

The 1890 statute marks the end of a century of reform to give 

the insane pro,tection from wrongful detention. The campaign by 

the legal profession and a number of Lord Chancellors brought 

about. the new law despite strenuous arguments by Lord 

Shaf tsbur y, & a i r m a  o f t h e m a c y  Commi ss ion, a n d t  hemed i c a  1- 

- - profession which had argued that legal intervention had gone far 
enough. Their opinion was that judicial participation in the 

administrative process would deter fadilies from seeking aia 
- 

while the illness was "at an early curable stage".'' 

The A f e n t  a1 H e a l  r h T r e a t m e n t '  A c t  (U. K . )  1930 introduced 

voluntary admissions to public mental hospitals and authorized 

compulsory hospitalization of involuntary patients' for set 
- - - _- -_ - 

------------------ - 

'CLIVE UNSWORTH, The B a i  a n c e  o f  Medi  c i  n e ,  Law and  Medi c i  n e ,  
p. t65, in f o c i  of Fork, Wet fare a n d  t he St at e,NOEL fARRP, MICHAEL 
RUSTINAND,CAROLE SATYAMJRTI,eds., London,England,Edward Arnold 

- (Publishers) Ltd.,1979. 



maximum periods based upon medical certification and no judicial '. 

brought about a large increase in the number of voluntary 
A 

- - -- 

patients but little change so far as compulsory admissions were 

concerned. Unjustified detentions were guarded against by the 

introduction of mental health tribunals. The history of mental 

health legislation has been said to be due to "the rise of 
- 

social and medical professions, advances 
- i 

n psychiatric 
- - -- - - -- -- 

treatment and the growth of humanitarian oncerns for the 

disadvantagedw2'. Unsworth sees the developments. as arising from 

'"broad movements of social changew2' and that there should be a 

re-evaluation of the roles played by each of these professions. 
* 

While it can ~- be said that legalistic controls over the 

- insane date. back to the 1 7 0 0 ' ~ ~  the legalistio approach to 

insanity began with - the A c t  of 1845. The legislation in the 

formalities as to how, where and under what circumstances an - 

individual was to be declared insane and what was to happen 

after the pronouncement. According to Larry Gostin, the B r , t , ~ h  

R o y a l  Cornmi s s i  o n  o n  r h e  Law Re1 at r n g  r o M e n 1  a1 ' f i l ~ n r ~  A o n d  

M e n t a l  D e f i c i e n c y  I which presented its report in 1957 after 

three years work, saw existing relevant legislation as being 

- "devised in the social ostracism of the late Victorian era;as 

attaching moral blame to deviant indi~i~uals by ju-diciarly---- 

------------------ 
"note 27 ,  p. 104 



certifying them as insane, " 3 0  The approach taken by the 

commission was to regard disorderd'of the mind as being similar 

to diseases of the body in that patients .had' no control over, 
- - - - - - -- 

them and were not responsible for such impairments -- legally or 

morally. The resulting legislation3' saw to it that "psychiatric 

care would be available when it was medically prdscribed . . . 
without legal process and sanction"32. Thus began, in 

legislation, the medical model of attending to the needs of the 

a large body 'of psychiatric knowledge and a growing public 

concern which demanded treatment of such peFsons.-The 1959 Act  
- 

reflected a recognition of medical pre-eminence in the mental 

health field. The "wide discretionary authorit7 delegated to the 

medical profession was made at a ti.me of general optimism about 
t 

the capacity of mankind to solve its age-long problems of 

disease and deviance"33. Pharmacological advances were seen to 
- - - - - - - - -- - - 

presage a scientific . breakthrough to cure schizophrenia. 

Medicine was seen as humane and the law appeared to subordinate 

individual welfare for a collective good3@. The legal formalism - 
embodied in the Lunacy Laws of 1890 - 1930 limited use of 

30~arry Gostin, The M e r g e r  o f  ~ n t o r n ~ e t  e n c e  a n d  C e r t  i  f i  c a t  i  o n :  
T h e  1 I I u s t r a t i o n  o f  U n a u t h o r i z e d  M e d i c a l  C o n r a c t  i n  t h e  
P s ' y c h i  ar r i  c C o n t  e x f  ,Int.J.of Law and 
Psychiatry,2:127-167,1979,p.167 

- 

"The Ment a1 Hea l  t  h ( E n g l  a n d  & Wal e s )  A c i  1 9 5 9  
-T 

3 2 ~ o s t l w  supra, note 30 . 

33ibid,p,128 



compulsory powers in the mental health field and "often the term 

i.s used to signify the importance of judikial determination of 
- 

the need for %ompulsory a d m i ~ s i o n " ~ ~ .  
- - - - --- - - 

* 

Legal formalism was rejected in the 1959 A c t  which 

emphasized professional discretion. The U.K. M e n t  a1 Heal r h 

(amendment) A c t ,  1982 has been seen as a move away frorp the 

unlimited professional discretion of the 1959 A c t  towi8ds a 

model that is more legalistic in its nature, which, for various 
- - - - - - - - - - - - - - - - - -- - - 

reasons, Gostin calls the 'new legalism'. Professor Kathleen 

Jones is of the opinion that legal intervention is only remedial 

and that "Legal enactments have been tried repeatedly and 

- contributed little to genuine p s y ~ h i a t r i c ~ p r o g r . a m s " ~ ~ .  Gostin is 

critical of this opinion stating that "Professor  ones' argument. 

is directed against a legal formalism that few would support"37. 

Contemporary legal thought does not support the attitudes found 

in the Victorian lunacy laws and supports the belief that law 
- - - - - - - - - - - - - - - - - -- - -- - - -- 

and humanism are not mutually exclusive. Gostin argues that - 
health and social servicies should be based on enforceable rights 

and not dependent on charity or the discretion of mental health, 

professionals. While there is no immutable obligation to provide, 

such services, they cannot arbitrarily be 'withdrawn from 

specific groups or individuals once given. As equity and 

Larry Gostin,Cont emporar y Soci a1 Hi s t  ari c a l  P e r ~ p e c r  I we o n  
Menral Health Reform, Journal of Law and Society, -- -A 

IO:47-7Of l983,p.47 

6~athleen Jones,The Limi t a t  i ons of t h e  Legal A p p r o a c h  t o M v n r  a /  
Health,Int.J.of Law and Psychiatry,3:1-15,1980,p.14 



fairness are the cornerstones of law,- it must be apparent that 

unjust denial of services must be remedied by the law. Such 

right to services is not based upon moral philosophy but upon 
- - - -  -- - - -- ---- 

statutes. In this manner, the law as expressed in statutes, 

serves the mentally ill. It is in this sense that the 'new 

legalism' differs from the Victorian legalism. The law may be 

regarded as being individualistic and too narrow. Howeverfin an 

acgivist rolefit should be seen by the public and the 

status, prepared to assist to meet an,individualls needs. It is 
'I% 

those ' needs ' which are in - ,daisput between lawyers and 
. . 

- f 

psychiatrisfs. With memories of the legalistic tangle between 

Victorian times and the '501s, 'can there be any wonder about 
"' 

conce-rns as to how far the 'new legalism' will g o ~ t o  . restrict 
4 .  , . . 

the discretion o f 4 e  mental health professional? Similarly, 
b 

given the unfettered discretion given to psychiatrists during 

give statutory support to the dignity and rights of the mentally 
./ 

ill individual? . 

Gostin says that the essence of the 'new legalism' is to 

'insure a full and fair hearing of the case"38 that is being 

considered without unnecessary formality. P:eviously, under the 

old lunacy laws, reviews by magistrates tended to be "routinized 

confirmation of medical author-itp" and failed to h a  saf-egwrd 



against "unwarranted use ~ - f  compulsory powersw3g. Verdun-Jones 

Wales, quotes - Gostin's affirmation - - - - - - - - - - - - ,of - the -idealized a n L  

anticipated role of 'new legalism': 

The newslegal approach to psychiatry does not usurp the 
function o'f the caring professions. It  seeks only to 
alter public perceptions of the mental health services, 
which should place an emphasis on the person dist'ressed 
and not on the concerns of Society or thq profession. 

- Once this principle is accepted, it follows services 
should be provided as of right, according to the needs 

- L-- --. 
- of - the -per~on---~nd n i o t a  t h e  discretion-of the 

professional; a person's consent should be the operative 
factor and not what others feel would be in the 
individual's best interest; and the receipt of services.. 
should be for the benefit of the person an not to 
provide an automatic rationale for society to iminish 5 the civil and social status of the individual. 

Verdun-Jones examines the new legislation and finds a number of 

innovative thrusts at the previously impervious shield around 

the medical model. He points to the rare..'use of a preamble to 

the Bill to set out the philosophical perspective of the 
\ 

- -- 

g~vernm~rit with ~ ~ p E f - - t Z - m e n t a T - ~ e a I t h .  He suggests that 
-3 

this is to divert. criticism that the detailed, explicit legal 
T 

requirements are a return to the Victorian legalism, and are but 

one more step towards de-institutionalization and budget cuts. 
D 

An Inquiry, called the Richmond Report, besides recommending 

de-institutionalization of the mentally ill and mentally 

a 'Simon Verdun-Jones, The D a w n  of ' N e w  L e g a l  i sm' r n A U J  f s ol  I u ?  
New S o u t h  W a f  e s  M e n t a t  Heal  r h A c t ,  1 9 8 3  aniT Re1 a l e &  L e g T 2 r a 7 7 X i I  
INTERNATIONAL JOURNAL OF LAW AND PSYCHIATRY, 1983,18:95-11f3, 
p.97. , 

See the N.W.T.menta1 health legislation as another example in 
Appendix A. = 



disabled, suggested that a portion of the funds from the sale of 

institutional facilities be specifically committed to the 

creation and matntenance of community facilities for such 
- - - - - - - -- -- 

persons. 

IT issin the area of community services and budget controls 

that much new legislation flounders. Plaut 4 2  illustrates that a 
f 

legislated program is not necessarily an implemented program. 
- 

Verdun-Jones points out in the last portion of his commentary 

that without provision for "specialized legal services for 

mentql health patients" 4 3 ,  it is questionable that patients 

will be able to make use of the reforms. Without advocates with 

specialized knowledge "... the spirit of the new legdism will - 

remain in the realm of aspiration rather than reality". 4 4  

jurisdiction, we move now to examine the evolvement of relevant 
- 

legislation in one of the provinces, British Columbia. 

J 

In 1873, the first legislation of this sort was passedq5. 

This statute set out the management of insane - asylums and how 
------------------ 
&*~icki L. Plaut, Punishment Versus Treatment o f  t h e  GuiI t y  But 
MentcfI~t I l l ,  JOURNAL OF CRIMINAL LAW AND CRIMINOLOGY, 1983, 
74:428-456 / 4 

t - - - - - - - 

4 3 ~ o t e  40, p.116 I 

' 5  A n  Act Respecting Asylums f o r  t h e  Insane, 36 Vict.,c.28 



pe?s~ns were to be received into them. Section $5 said that -no 

per5ons were to be received as a-lunatic without a certificate 
I 

from two qualified medical practitioners, verified by a 
- 

stipendiary magistrate, Thepmedicalcertificate shall state that 

the two doctors examined the patient "at the same time and . in 

the presence of each other" (section 7) and that they had*made 

due inquiry into the necessary facts and found the patient to be c?l 
a lunatic. There was no provision for the discharge of a lunatic 

but the patient--was-tobedetainid " s o  long as-hepcorit 1'niesp-top- 

be insane" (section 8). The Act sets out in detail how the cost 
3 ,  

of maintenance of the lunatic in the asyslum was ' the 
a 

responsibility of parents or spouse. There was a Medical 

Superintendent and a Superintendent of the Asylum.' The former 

was "to direct and control the medical and moral treatment of' 

the patientsW(section 4). To be noted is+the continuation of the 

English approach - moral treatment. The other Superintendent was 
responPsrbreP-•’for tbePfpinancial~a~sgeme6t o f  tEeasyTumpaTid was 

to perform his duties "in accordance with the direction of the 
9 

Medical Superintendentn (section 5). Lunatic was defined as "any 

insane person, whether so found by inquisition or noth(section 
\ 

23). In this- Act, there is no definition of "insane person". 

By amendment in 1893 ' ( 5 6  Vict.,c.~B), the certificate, 
# 

- 

mentioned ,above, now requires that the two doctors examine the 

patient separate and apart from one another8.By sectix 4, a 

person could lay an information i f  it - was believed that the 
3 

person' was "insane and dangerous to be at large and exhibited a 



purpose of committing some crime for which if cornmittec3 he would 
- 

be21iable to be indicted." No person apprehended on a warrant 

could be detained for longer than 'three days. Within such 

period; a fusffce sTaTlLL heatevldencefrom the family and 
i- 

friends about the habits of the suspect (section 7). If the 

person was found to be insane and dangerous to be at large, the 

justice shall commit that person "to the common goal ... there to 
remain until the pleasure of the Lieutenant-Governor is known or 

unti-l--tke-prisoner--is-discharged-(section-9).-If; hmever,the-- 

person was shown to be a resident for at least six months, such 

committal was made pending addigsion to an asylum or, in 

appropriate circumstances, committed to a friend or relative 

until removal to an asylum, receipt of an order of the 

Lieutenant-Governor or otherwise discharged by law. There were 

two requirements for committal - insanity and dangerousness. 

Discharge under section 24 came about when the person ,was no 
! 

in an asylum. Criminals and lunatics were not to be kept in the 

same room. Native indians were not to be kept in asylums unless 

the federal government guaranteed to pay their costs. The 
dr 

committing doctors were now required to separate observed 

knowledge from hearsay evidence, 

The first Lunacy Act in B.C. was passed in 1897 along 

with the Hospital for t h e  Insane Act which repealed the previous 
- - - - -- - - - 

Insane Asylums Act. The Lunacy Act dealt with the care and 

------------------ 
' 6 6 1  Vict. , c .  126 



commitment of lunatics which borrows extensively from the 

relevant 1890 Act in Enqland. The enactment provided that an 

inquisition hearing could not hear evidence of the person's 
- - - - -- 

behavior which was more than'two years old unless the justice. 
s 

directed otherwise. It was also provided that a person could be 

released on probation. The H o s p i  t a l s  f o r  t h e  I n s a n e  Acr was 

amended several times, becoming t.He M e n t a l  H o s p i t a l s  Act  in 1912 

and then the M e n t a l  - H e a l t h  A c t  in _1964. The P a t i e n t s '  E s r a i r  
* 

- - - - - - - - - -- - - - - - -- - - - - - -- - - - -- - - - - -- 

A c t  a' succeeded the L u n a c y  A c t  

With this .brief history of mental health legislation, the 

next chapter will examine present legislati-on. I t  is not 

intended to say in a definitive way why changes have been made 

but>to merely point out that changes have been made. Today there 

appears t6 be a recognition that the stern model of the 
\ 

Victorian era and the broad discretionary powers incorporated in 

themedical made-fai-led---meet adequateiy- the n e e d s o L - t h e  

mentally - ill and the 'expectations and concerns of sociefy. , 

- Revisions of some of the ~anadian'legislation seem to reflect 
I 

/ 
concern for the needs and rights of these people in a model 

characterized by Gostin as the 'new legalism'. 



- 
CHAPTER I I1 

CURRENT LEGISLATION 

The purpose of this chapter is t e d e s c r i b a ~ ~ ~ d v i s i o n s .  ~ L t h e  

various mental health enactments in Cafiada with some comparisons 

and comments aqout them. In the appendices are relevant sectpons 

of each jurisdiction for easier reference, 

/ ~uirent legislation in each of the C&adian jurisdictions 
- 

- 

- - - 

i 
show tle v x  i s7i istor E=173G7~I~ment s r&e rr = i t o P  preX'OUs 1 y T  

* As will be shown, Canadian statutes are varied in their approach 

- 

to the rights of the mentally ill whethir they are incarcerated 

in mental institutions or in correctional facilities. Some 

reflect concern for the mentally ill as individuaTs with rights 

and variable degrees of: competence (Saskatche(ran, New 
- 

- 

Brunswick). Others &ear to rely solely on the medical model 

with individual rights being a secondary concern despite the use 
-- 

o f Re= ew Boa ray an-d;TkorterperlTds ofPc%mm i t  tmen-~TBIC. andpp 
2 

s, 
kq 

~ewfoundland). In this chapter, it is intended ,to examine - 

Canadian mental health legislation with respect to the right to ' 

receive, and the right to refuse, treatment and the requirement 

(or lack thereof) for a determination of competence to make an 

informed decision before treatment may be imposed.,These issues 
\ 

will be discussed in the context of involuntary patients in 
* 

psychiatric facilities, prisoners ,serving jail sentences and 
e - - - - - - -- 

persons held under terms of a warrant of a Lieutenant-Governor. 

There is one basic as'sumption. Everyone has a right to "decide 



what (if anything) should be done to his bodyw.' This remains 

varied by legislation, emergencies and true exceplas may be 
1 

I 

In BritiSh Col'umbia, admission to a mental health fzcility - 
- 

is governed by the M e n t a l  H e a l t h  A c t  ," There are informal 

admissions (sec.19) and formal admissions( sec.20).3 An informal 
I 

- -.. 
or voluntary patielat who seeks to leave the facility is required 

t o g i v e  72 ho u r s - n o t - i c ~ o f  s u c h  intent-ion to-&e-diicec4~r-- 

(section 19(4)). Discharge of the patient must be given i f  - 

during that .,period the requirement3 for detention set out in 

section 20 cannot be met. For a person. to 5~ admitted as a 

'formal or involuntary patient, the person must be in need of 
- 

medical treatment and requiring care, supervision and control in 

a mental health facility for his protection or welfare or for 

the-protection of others (sec.20). All patients are subject to . 

There appears to be no real distin~ti~n between an informal 
A 

patient and a formal patient. Because of the restriction on 

leaving and imposed d.iscipline, it is pointless to-maintain the 

distinction. 

There is no requ'irement in the A c i  to determine competence 

of patients. Treatment of whatever sort can be impcsed upon any 

v. Lepp[198O] 1 1 2  ~ ~ ~ ( 3 d 1 6 7  p.70 per Laskin C . d . C .  

2~.S.~.C. 1979,c.256 as amended. 

'Sections of the A c t  referred to herein are in the Appendix.A. 



involuntary patient regardless of competence or refusal to 4 

accept treatment. The Director is required to provide "each 

,patient.. .with professional service, care and treatment 
'7 

approprfate to his comfition;. ; a r r c f f ~ ~ p o s ~ m y b k g -  

consent to treatment formsw (sec.8(l)(a)). A formal patient has 

a qualified right to treatment. The only guidance as to quality 

- and nature of treatment is found in -the above phrase - 
"appropriate to h-& conditionw. ~~.rninimum. standards are, set out 

emphasized by an amendment in 1981, wherein it was stated that 
0 

"treatment authorized by the director shall be deemed to be 

given with the consent of the persorln(sec.25.2).-It 4' is possible 

that the provision to impose treatment without a determination. 

of competence would not withstand a challenge under the C h a r t e r  

of R l g h t s  a n d  Freedoms4 --b 

' i  
J i, 

Prisoners held in B.C. provincial correctional centres or 

transferred to a provincial health facility under order of the 

- Lieutenant-Governor -in-Council f sect ion 25 ( 1 ) ) or under the 
* 

authority& of the person in -* charge of jails (section 25(2)) upon 

receipt of two medical ce;t if icates (section 2 0 ) .  The director 

of a mental health facility may accept those prisoners upon 

receipt of an application and copies of two medical certificates .- 

(sec,tion 2 0 ) .  The director "may - authorize - - that the person .. 
- - - - - - - -- - p- 

a Canada Act,1982 ( U . K . ' )  c.11. 

R.S.B.C. 



receive care -and psychiatric treatment appropriate to - h$s - Qb 

admission to provincial mental health facilities of persons 

* .  

insanity.. It would appear that prisoners affected by the various- 

provisions o'f sect-ion 25. have the right -to treatment once the 

certificates prescribed in section 20 are.gi.ven to the person in 

charge of the jail. The treatm,ent to be given is that which is 

deemed 'appropr-iate -tcythe-prisoner-[pat ientJ-s c-ond-i-tion-.--%he- 

question arises as to how-doctors get to see mentally disordered 

prisonefs to complete the required certificates.'who commences 

the pro~edure?~ 

- 
In ~lberta', Nova ~cotia' and ~ewfoundland 9 ,  two medical 

certificates are required for :an invciluntary admission of a 
C 

mentally ill person ,Lo an appropriate facility. ~anitoba'' and 

Prince Edwar.d Island1' require a certificate from only one 
+ 

- - - pp - - - --- - - - - - 

s 
- - - - - - ---- - -- - - - 

physician to admit an involuntary patient. Ontario also requires 

only one certificate but requires that the attending physician 

at the admitting facility examine the patient as well and then 

------------------ 
6this will be discussed later 

'R.s.A. 1980 M e n t a l  H e a r t h  A c t  c.M-13, section - 19. 

'R.S.N.S. 1967 H o s p i t a l s  Act c.249 as am. section 28. 
- - -  - -  - 

'S.N. 1971 M e n t a l  H e a l t h  Aci No. 80 as am. section 6. 

''S.M. 1965 M e n t a l  H e a l t h  Act c.M-110 section 9. 

'~R.S.P.E.I. 1974 c.M-9 as am. sectLon 10. 



certify to the director that the admission is appr~priate'~. 

~ u e b e c ' ~  provides s.pecifically for a psychiatric examination to 

be followed within 96 hours by an examination conducted by 
I 

another psychiatrist for involuntary patients. The legislation, 
U 

as cited above, permits treatment to be imposed upon a patient 

in ~lberta (sections 15, 19 & 201, Manitoba (section 4) and 
C 

Newfoundland (section 7 ( 3 ) ) .  In P , E . I . ,  a patient is defined as 
'3 

"a person who is under observation, care or treatment of a 
, 

- 

psychiatric facility" (section 2(m) and to be admitted to a 

. psychiatric facility, a physician must complete an application 

stating the patient is suff;ring from a mental disorder 

requiring hospitalization for the safety of self or others 
e 

(section 1 0 ) .  Section 9 says "anyone in need of treatment ... may 
be admitted. " Treatment is implied. 

So too, with Quebec, treatment is arguably implied by 

definition. Involuntar-)r pdtienks are subject to '+lose 

treatment' (section 1 1  & 1 2 )  and committed persons are sent to 

hospital centres which are defined as places "equipped to admit 

and' treat persons suffering from mental disorders". In Quebec, 

where a patient is suffering from mental illness, in order for a 

certificate of incompet,ency to manage one's a•’ fai;s to 'be 
t 
1 

issued, a psychiatric assessment must be made by a registered 
H 

I2~.S.O. 1980 M e n r a l  H e a l t h  A c t  c.262 section 9  & 14. 
17 

"R.S.Q. 1977 Menr a1 P a t  i e n t  s P r o f  e c f i  o n  A c t  c.P-41 sections 
3,7,12 

, - - -  ~ 



psychiatrist''. Where such a patient refuses treatment,the 
1 

curator will seek additional information and recommendations 
-- 

from consultants who are not physicians. This statute does not 

distinguish between competency to administer one's affairs and 

competency to consent to treatment'' Morrison says that many 
I 

patients in Quebec who-are capable of managing their estates, 

are placed under curatorship in order that they can be treated, 

even against their will? He notes that the slowness and . r 

adversarial nature of the judicial procedure "may be appropriate 

in terms of choosing between rights of two opposing individuals 

but not between opposing rights in the same indi~idual"'~. 

~egislation'~,in Quebec in \1984 ,  distinguishes between 

competency to manage one's estate and competencJy to consent to 

treatment and the Public Curator is no longer curator of the 

person unless the Court so orders. There is a provision for a / 
.frh / ,' 

substitute consent by a parent, spouse or close friend. At the,'-- 

time of Morrison's article, this legislation had not been 

proclaimed. Morrison notes in Quebec that some psychiatrists 

continue to use public curatorship to treat patients 
J ,  

involuntarily and others use the c u r h  frrme- the c i v i l  

I 'Public Curatorship Act, S. Q. c a p .  C 8 0 , / 9 8 2  

l 5  Informed Consent, Competency, and Psychiatry: A Quebec 
Perspective , D E N I S  M R R I S O N ,  H e a l  t h Law I n C a n a d a  6 :  1 0 6 -  1 0 8 ,  1 9 8 6  

18Bill 20, 5th Session, 32nd Legislature, to amend C i v i l  Code 



commitment article 46- which is opposed by Morrison because this 

article authorizes only custody and not treatment. He supports 

those psychiatrists who broadly interpret the emergency 

principle and use pGsuSZi& t o g e t  patients to take their 

medicat ion. Within the various provincial jurisdictions, there 

is no requirement to assess the competence of a patient to 

consent to, or to refuse, treatment except in Nova Scotia. 

In  Ontario and Nova Scotia, there is a mechanism which 
- - - - - - - - -- - - - - - - - - - - -- - - - - - - 

permits a substituted consent to be used when a patient is 

'unable or unwilling to consent to treatment. Treatment cannot be 

imposed without the consent of an involuntary patient in Ontario 

(section. 3 5 ( 2 ) ) .  Ontario's A c t  provides that, when an 

involuntary patient or nearest relative refuses consent, the 

attending physician may apply to a regional board for 

authorization of a treatment or course of treatment. Such 

treatment is that which is concurred in by two psychiatrists, 
-- - - - -- - - - - -- 

(one a member and the other not a member of the facility in the 

patient is detained) each of whom state, after examining the 

patient, that the treatment will likely improve the patient's 

condition and that there will likely be no improvement without 
i 

the treatment (section 35(4)). The Board, after hearing the 

evidence from the patient, nearest relative and/or Official 

Guardiah and any others as the B,oard may deem appropriate, may 
f 

recommend treatment. It may not authorize psychosurgery (section 

35(5)). There is no specific direction as to when or by whom a 

patient shall be found incompetent. There is no presumption of / 



- 
competence in the A c t .  There is however, a definition of 

. . 
competence: "having the ablllfy to understand the subject mttcr 

- in respect of which consent is requested and able to, appreciate 
- -- --- 

- 

the consequences of giving or withholding consent"." The 

incongruous na ure of this enactment is apparent when it is . 

realized that within two subsections of the same section what is) 

given in one subsection, is taken away in anpther subsection - 

that no involuntary patient shall be given treatment without 
- ---- P----p-P-- - ---- - --- - -- PA - - - - --- 

his/her consent and provides a procedure by which that refusal 

can be ~verridden.~' In one case, a mmpetent involuntary 

patient and her family refused to consent to ECT treatment and 

the Board of Review gave its substituted consent. The issue was 

tested in court on the graunds that ECT was a form of 

psychosurgery as defined in the statute. The court held that it . 

was not a form of psychosurgery and the Board had acted within 

its jurisdiction. 2 1  

In Nova Scotia, the H o s p i r a l  A c r  (section 46(1)) provides 

that no patient in a hospital shall receive treatment without 

his/her consent. Section 34 provides that every patien,t admitted 

to a psychiatric facility shall be examined within three days of 

admission' to if  psychiatric services' are needed. 

Section 43 says to consent to treatment is to be 

determined by of the facility- within three days 

tosection 3 5 ( 2 )  and ( 4 ) .  
- 

"Re. T and B o a r d  of Revi e w  f o r  t h e  W e s r  e r n  R e g r  on er  a (-1983). 
3 D,L.R.(4thI 442. 



of admission to the facility. Section 44(2)' sets out the 

guidelines for the examininq psychiatrist: 

( a )  understand the condition for which the treatment is 

proposed? 

(b) understand the nature and purpose of the treatment? 

treatment? 

: (d l  understand the risks in not undergoing the treatment? 

The psychiatrist shall assess whether or not the ability to 

consent has been affected by the patient's condition. 

This last proviso is subjecting the patient to unlimited 

psychiatric discretion. As will be noted-in the comments about 
-- - - - - - -- - - - -- - - - - - - - -- - - - - - - -- - 

the studies in Oregon by Bloom ( 1 9 8 4 )  and Godard (1986) in 
4 

chapter V, this- amounts to saying that any refusal to accept 

treatment is a product of mental disorder. Where a person is' 

found to be incapable of consenting to treatment, the person may 

be treated upon receiving the consent of his/her guardian (if 

there is one) or the spouse or next of kin or; if consent is 

"unable to be obtained, upon the obtaining of the consent of the 

Public Trusteen(section 46(2)). Capacity to consent is to be 
C91 

i 
. 

- -- - - - - - - - - - - - 

re-examined periodically (section 4 7 )  and, unless the 

re-examination- is done within the time limits, there is a 

presumption of capacity to consent (sect ion 48). The Act is 



silent =bout whether a patient and/or spouse or kin may dispute 

a determination of incapacity. While the provision of section 47 

expresses concern for the rights of patients and a belief in the 
- - - - - - - - - - - - 

autonomy of the individual there is little value in the section 

because the refusal of a competent patient Can be overridden by - 

relatively unfettered psychiatric discretion. 

New Leqislat ion - 

In 1985, three jurisdictions replaced or amended mental 

health legislation - saskatchewant2; Northwest Territoriesz3 and 

New Brunswick ='. The amendments to the New Brunswick / t r  h d ~ C  

yet to be proclaimed, 

From the name of the new Saskatchewan A c r  onward, i t  is 

apparent that there are major cnanges in the province's mental J 

3 
health law. The title which includes the word 'services' denotes 

- - - - - - - - - - - - -  - - -- 

an emphasis found in greater detail in section 3. The wording 

points to the need for services to people in need of psychiatric 

assistance rather than the creation and maintenance of 

institutions as set out in the equivalent section of the 

repealed A c r  (section 4 ) .  The new section 3 s a y s ,  in part, that 

"the minister may do anything ... consideried] advisable for 
/ 

preventing circumstances that lead to mental disorder and 

---..--------------- 
22f985 Mental H e a i t h  S e r r r c e s  A c t  c.M-13.1. 

t 3 M e n r ~ I  H e a l t h  A c l  c.6 (2nd 1985) .  

' '1985 Mental H e a I t h  Ac t  c.59. 



distress and for promoting and restoring mental health and 
/ I_* 

well-being...". To a greater extent, the new Act appears 

people-oriented. 
c - . , 

- - - -- -- - -- -- - - 

There is a serious effort to meet possible challenges under 

the C h a r r e r  o f  Rights and F r e e d o m s .  Section 14 of the 

Saskatchewan Acr says that no one who  receive,^ mental health 

services shall be deprived of any right or privilege solely by , 

reason of receiving mental health services except as may be 

excepted by this A c t .  Persons detained or apprehended under the 

A c t  have a right to be informed promptly of the reasons for such 

action (section 16(l)(a)) and a copy of the documentation which 

author-ized the detention or apprehension shall be given to that 

person (section l6(l)(b) 1. This conforms with section 10 of the 

C h a r t e r .  To meet a possible challenge under section 7 of the - 
C h a r f e r  , and recognizing that the terms 'voluntary' and 

'detention' may. be incompatible with the principles of 
-~ -~ pppppp---- -- ~~ 

fundamental justice, section 17 says, in part, that "a person 

may on his own request ... receive assessment and treatment 

services as an outgatient ...[ or] with advice and on the 

arrangements of a physician with admitting privileges to an 

in-patient facility, may be admitted.. .as d in-patient." 
C /  

Section 2 5 ( 1 )  provides that "no diagnostic or treatment services 

1 or procedures are to be carried out ... except with ... consent" of 

the patient or if incompetent, with the consent of the nearest - 
- -- - - - - - -- - - - 

rela-tive. With respect to an involuntary patient, diagnostic 

procedures and treatment which are "consistent with good medical 



practice" and "necessary" may be given without that patient's 

consent, provided, that the attending physician has explained 

"the purpose, nature and effectw of diagnosis and/or treatment 
- - - - - - - pppp- -- 

and considered "the views [of] the patient" about choice of 

therapist .diagnosis and/or treatment and alternpt ives t section . 

There are three criteria which must be met in order for a 

person to be lawfully admitted to an in-patient facility as an I - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

involuntary patient, Those criteria are: - 

1. the person is suffering f r ~ m  a mental disorder for which 

treatment or care and supervision is needed and can only be 
I 

supplied in an in-patient facility, and 

2. the person is unable to fully understand and make a 

decision about his need for services because of the disorder, 

and 

3. the person, due to the disorder, is likely to cause 'harm 

to self or others or suffer substantial mental-or physical 

deterioratio2 unless detained in an in-patient facility (section, 

All three criteria must be present "within the past 72 hours" of 

the examination conducted, by two physicians (one of whom must be 

a psychiatrist). Upon the certificates being issued, the person 

may be detained "until the end of the 21st-day ToTIowi-ng-mep 

day" 0.f admission (section 2 4 ) .  It is for the physician with 

admitting privileges to.an in-patient faciliw to assess the two 



medical and the one legal criterion. 

- - one ot the unique features  of this new legislation, 

pr~visinn cd a mechanism whereby a person admitted to an 

in-patient facility has access to someone to advise him/her 

about rights under the A c t .  Section 10 says 
- 

The ministe; shall appoint one or more official 
representatives for each region to assist patients in 
understanding their rights and obligations pursuant to' 
this A C ~ . ' ~  

The - - i u t i e s  03-t h e  Of f'i c i-aar Tepr ese n t-a t-tve a r  ero--be~f-o-ixn-dkn 

section 1 6 ( 2 )  of the A c t  and Regulation 1 ,  section 13. The 

duties include that upon receipt* of notice of persons detained 
a= I 

uner the A C I  (sections 18, 19, 21, 2 2 ) ,  the Official 

Representative is to visit the patient within 24 hours of --. 
detention. The Official Representative shall dis;lose th# 

information received from a patient to no one except as required 

by law. This includes the director of the facility unless the 

is,perhaps,uncomrnon for a physician to err in making a judgement 

concerning a patient's ability "to fully understand and make an 

informed decisionw concerning the need for treatment, it is 

arguable that a second opinion by the Official Representative 

concerning the competence of the patient would be 

appr~priate.~~ The Official Representative is appointed by the 
< 

--. 
m i ~ i s t e r  upun  the recommendation of $he Legal Aid Commission 

2 J ~ n  many ways this is similar to the inspector under New 
Brunsuick legislation to be discussed later. 

\ 

2'See later comments on competence. 



which receives a grant from the government for payment of these 

services. The inclusion of the Official Representative in 

assisting to determine the competence of the patient may 

preclude the possibility that the judgement of the physician was 

clouded by the medical needs and the wishes of the patient' were 
i 

given little weight. It is fa, be remembered that all three 

criteria set out in section 24(2)(a) must be present for a valid 

certificate to' be issued. 

The M e n t a ' l  H e a l t h  A c t  of the North West Territories has a 

number of innovative provisions as well as proviso$ which update 

the mental health laws of the Territories. Initially, thete is a 

preamble which sets out two guiding principles which .are 
, 

intended to aid the administrators to meet the intentions of the 
A 

legislature. The first is a recognition of the multi-cultural 

nature of that jurisdiction's population and a direction that 

whether a person is suffering fromsa mental disorder. Secondly, 
i 

the A c t  should be applied in the least restrictive manner. L 

One novel feature in the legislation is the recognition of 
/ 

the scarcity of mental health professionals in the remote 

sparsely populated areas of the Territories, T.here is a 
d 

provision to make use-of lay people to movide emergency first 

aid. Section 2 defines 'lay dispenser' as "a person who is 

authorized by a Medical Health officer , appointed pursuant 

the Public H e a l t h  A c t ,  to administer emergency first aid in a 

community which is without a resident nurse." section 21 ( 2 )  s e t s  



, - 

. $ 

out that a lay dispenser can give emergency medical or 

psychiatric treatment where a registered nurse is not available 
\ 

azd the patient cannot be placed immediately under the care of a 
t 
- - - -  - - pp - - - - -- -- - - - - -- 

medical practitioner. Such treatment must be necessary to . 

preserve the health of the patient and a reasonable attempt &st 

be inade 'to communicate with a doctor m o r e  administering 
* 

\ treatment. 
- 

Recognition of the c4ltyral mosaic of the ~ o r t h  West 

Territories is also found .in section 8 which requires that a 
4 

doctor making a .psychiatric assessment of an aboriginal person 

who is not fluent in English-or French but speaks an .aboriginal 

language, consult with an elder from the same community of the 

person being assessed and secure from the elder1 an opinion as to 
\ 

whether th.e person =in question is suffering from mental 

disorder. 2 7  I t  .is interesting to fiote that sedf-ion 2 de'f ines 
d mental disorder tq include an inability. "to meet the ordinary 

3 
demands , of li'fe". This permits a recognition that the '6rdipary 

C 

demands of life' in remote areas) of the North may be very 

differ kat from the deminds in urban areas. The A c t  does not 

define 'aboriginal people'; that is defined in the 

p h a r r  er(section 35(2)). , 

b 

The criteria by which any person in the NWT is to be 

measured in assessing the need for psychiatric treatment in a 

NWT haspFta1 are found in sect ion 9 ana' are th=sGias-  - in  
L 

2 3 ~ d e r  t h e  Offr c r  a l  L a n g u a g e s  A c t  W 1984 (2nd) c.2 there are ' 

s i x  Indian and one Eskimo aboriginal languages. 



' Ontariols Ment  a1 Hea(r h A c t ,  namely the mental disorder is of 
- 

such a nature that the likely result of not being hospitalized 

is serious bodily harm to that person or imihent and serious 
L i 

phy3icaF impairment o k  that person. The doctor must also have a 
*< 3 . 

reasonable cause to b a k g v e  that the person has threatened or . .' - 

attempted to cause bbdiiy harm to self or others or has shown a 

lack of competence to tire •’0; self. 

Sections 10, ~- 1 1 ,  - 12 6 .I3 set out -~ similar cr'iteria ~ to thos? 

set out in section 9 and deal with the authority .of other 
I 

persons to order people to be examined.' Section 10 authoriies an 

appl'ication to a justice or Territorial judge for an order that 

the person named in the application be psychiatrically examined - 

by a medical practitioner, Sections 1 1 ,  12 and 13 deaI with the 

authority of a psychoiogist, peace officer.or "any personw, who 
-- .b 

becomes awate of an individual within the guiqelines of section 
\ 

* 
9, to take such a person into custody to a nedical practitioner 
- - - - - - - - - - - - - - - - - - - 

or territorial hospital when wcircumstances are such that to 

proced under sectipn 10 would be unreasonable o r  would result 
- in a delay that, would likely result in serious bodily harm to 

that person or serious and imminent physical impairment to that 

person, " 

This new legislation permits the imposition of treatment, 

upon an involuntary patient regardless of competence to consent. 
- - - - -- - -- 

Section 2 1 ( l H b )  permits a medical practitioner to "administer 

emergency medical - or psychiatric treatment [to a person who] has 

attained the age of majority and is mentally competent to give a 



- 
Jalid consent '[and] refuses to consent." A medical practitioner, 

treating an involuntary patient-in a hospital, may administer 

any treatment regardless of competence and/orflrejeqtion of the 

treatment if the pati nt's nearest relative consents (section 8 .  - 
2 2 ) .  There are tyo iestrict'ions on the type of treatment: 

(a)"psy,chdsurgery or lobotomy or other irreversible forms of 

treatment without the consent of the patient if the patient has 

reached the age of majority and is competentto give a valid 
- - - - - -- - - - - - - 

< 
consent"; or 

C - '- . , 

(b) ECT,without the consent of the patient who has reached 

the age of majority and is,competent to give a valid consent or 

the patient's nearest relative gives consene when the patient is 
' 3  

not of age' or is not competent. h . . 
I 

I t yould appearr that treatment cannot be imposed upon a -- 
- 

- - -- voluntary --- - -- patient. --- - - A voluntary patient - - is one who A- is admitted to 

a hospital suffering from a mental disorder and'upon the written 

recommendation of a medical practioner and with a valid written 

conse-nt of the patient (sectio~7).  except^ for emergencies, the 

'h, treatment sections deal with involunt-ary patients (section 21 to 
I 

23). There is no provision for a voluntary patient to -discharge 
1 

himself/her;elf from a hospital. Discharges (sections. 44 & 45) 

are effected by the hospital when the\involuntary patient is "no . 

n longer, -- suffering - - from a mental disorder.. Lt~pthELd_e~ree 
2 - 

necessary for committal, upon the order of the Supreme Court ';or 

tl)" Court af Appeal, or upon t e expiry of the detention period. The - - 

1 

44  



harshness of the treatment provisions is somewhat lessened by 

section 36 which requires the medical practltloner to i n f u  a .  

7 

patient and nearest relative o ally, " in language which the 
- P -- -- - -- 7- 

patient and his nearest relative can' understand" of the reason 

for admission and the need for care and treatment prior to 

admission to the hospital. However, this does not alter the fact 

of imposed treatment upon a competent person who refuses 
4 

treatment. An involuntary patient is entitled to receive an 
- 

treatment (section- 399 but there is no indication to whom such 

an application should be made or who selects the independent 

doctor, if  one is available. By not making provision for a 

mechanism for determination of capacity or for implementation of 

section 39, the NWT legislature has failed to do what it sought 

to do - protect the mentally, disordered adequately. The 

innovative principles set out in the preamble and the 

, 
the failure to put into practice the second principle of the 

preamble - Gse of the least restrictive manner of treatment. 

Sections.32 to 35 are concerned with persons who appear in 

court charged or convicted of a territorial or federal offence 

and appear to be suffering from a inental dipsorder. Where ;t 

appears to a court, by evidence or by a report of at 1east.one 

medical practitioner and the p r ~~-cutor and aicused - scmsent,--- 

that the accused suffers from a mental disorder, the court may 
M 

remand the accused to a hospital for observation for a period of 



less than 30 days. Except for emergencies as described in 

period set by the court, the medical practitioner shall prepare 
- - - _ - - - - - - - - - - - I 

a written report on the mental condition of the accused. There 

is no provision within the enactment as is to be done 

with the report if  the accused is not to be unfit to 

stand trial or is unlikely to be found not guilty by reason of 

insanity but i s  mentally disordered. Hospital Orders as 
- - - _ __ - _ - - - - - -- - - - - - -- -- - - _- - 

considered in the proposed a'mendments to the C r i m r n a l  C o d e  will 

be discussed when those amendments are examined. 

New Brunswick's M e n t  a1 H e a l  r h A c t ,  amended by S.N.B. c .59  

and assented to on June 27,1985 has yet to be proclaimed. In the 

present itatute, mental disorder is defined as "any disease or 

disability of the mind", a definition similar to the definition -- 
found in the definition section in the proposed amendments to 

t h e  C ,  C .  -, Th-e_ n_ew A u-ha_s__a _ d e f i n i t i o n  sirnuax - to thatf ounddin 

the new.NWT statute - "a substantial disorder of thought, mood, 

perception, orientation or memory which grossly impairs a 

person's (a) behaviour (b) judgement (c) capacity to recognize 

reality or (dl ability to meet the rdinary demands of life, 4" 
but does not include the disorder known as mental retardation;.". 

This more detailed definition should bring more explicit 

criteria to mind when an individual is being examined. The 

definition of an involuntary patient is ROW- & ~ ~ h d e d  i ~ - t A e  

definition section - "a person who is detained in a psychiatric 

facility pursuant to an order by a tribunal under subsection 
.- 

- 



A tribunal, a court or administrative tribunal designated by 

the Lieutenant-Governor-in-Council, f e a r s  applications by 

attending physicians to admit persons to a psychiatric facility 

as involuntary patients. The attending physician must be of ,the 

opinion that the person suffers from a mental disorder, t h a t  

recent behaviour of _the person presents "substantial risk c?f 

imminent physical or-psy~holoqicaLharm to -h-imse-~-f30r-okhc~s'L--  

and should not be admitted as a voluntary patient and that there 

are no less restri~tive appkopriate alternatives (section 8 ( i )  ) .  

This new provisi is different from the former one in that the B 
application is madebto a tribunal rather than the psychiatric 

facility. A 'new section 7.1 speaks of an examination certificate 

to be used when a person is not suitable for admission as a 

voluntary patient. Such a certificate is authority for 
-- 

detained for observation and examidation for 72 hours. The 

attending psychiatrist at the psychiatric facility has authority 

to restrain and administer "routine medical treatment" (section 

7.1(4)(c)) which is defined as "generally recognized and 

acceptable medical treatment". At this stage, psychiat>ic 

treatment is not authorized. A person so detained has the r i g h t  
4 

to be informed' of the reasons for detention and to retain and  

. instruct counsel. In the present A c t ,  sectim 7 p r ~ v i d e d - - ~  %he 

admission of a voluntary patient who was believed to be in need 

of "observation,care or treatment" in -a- psychiatric facility , 



upon the recommendation of a physician. The present section 8 

patients for a period of ngt more than one month. The new --- - -  - - - - -- - - - 

section 8 calls upon the attending physician, after observation 

and examination of the patient to either: 

I .  release the person as one not needing "observation,care 

or treatment", or 
- 

- - -  - -- - - -  - - -  - -  -- - - - - - - - -- - -- - - - 

2. admit the person as a voluntary patient if suitable and 
5 

in need of observation,care or treatment, or 

3. apply to a tribunal for admission as an involuntary 

patient. 

The, application shall be made to a tribunal within 72 hours of 

detention and an examination report completed by the attending 
3 

physician shall accompany the application. The present sect ion - 
- 

- 1 3  proyidesfor exbwiorr-&-the--detent-i0npe~~d&~--2en-~- 

certificates are authority for treatment. The amendin'g 

prov,isions repeal section 13' and provide, that on the first 

renewal for one month, examination by the attending psychiatrist 

is sufficient i f  the necessary criteria are present. On second 

renewal for a period of not more than three months, two 

psychiatrists (one being the attending psychiatrist) upon 

personal e amination, must complete the appropriate form stating i 
that  the required criteria have been met. A n y  subsequent--- 

renewals (for six months) must be approved by the review board. 

The use of the review board in this context is new. The new 



provisions call for a certificate of detention' which is 

authority for the detention and treatment of involuntary 

patients. 

Under the present statute, the presiding judge may find that 

a person who appears before him appears to suffer from a mental 

. -- disorder, and direct him/her to attend- at a psychiatric facility 

for examination (section 1 4 ( 1 ) ) .  The new provision directs the 

judge in these circumstances to order an examination. BY 
- - - -- - - - - - - -- - - - - - - - - - - 

subsequent subsections, that order is authority for a peace 

officer to take such person to a medical facility, psychiatric 

facility or a physician's office for examination. 

The present section 29 remains unchanged and provides that a 

patient shall be discharged when he is no longer in need of 

observation, care or treatment as is provided in the psychiatric 

facility. 

Concerning persons held under a warrant of the 

Lieutenant-Governor, the review board shall review each case at 

least once a year (section 34) and the procedure to be followed - 
, 
is as set out in section 32. There are only minor changes in the 

amendments except for the addition of subsection 5 which would 
i' 

permit a review board to engage independent medical, psychiatric 

or other professional persons to give evidence a ~ d  make 

submissions. 1 
- -- 

The amend ents alter the C o i r e c t i o n s  A c t Z B  by adding sec~ion 42' J 



16.1 which permits the minister to order a person in a 

correctional institution to be moved to a psychiatric facility 

upon receipt of an examination certificate completed by a , 

There is nothing'within the present A c t  pr in the amendments 

which requires an assessment of competence to make decisions 

about the individual's need for treatment. Treatment can be 
L 

-- imposed on a competent patient whether voluntary or involuntary. 
- -  - -- ~- - - - - -  ~ - - ~ 

Section 36 deals with competence to manage his/her estate and 

that. assessment is to be mad) upon the submission of a 

psychiatrist. 

3 

While not much comment has been made about many of the 
, 

provisions within the various statutes, it is submitted that it 

is obvious the approach of th/e different legislative .bodies in 
/' 

Canada is as diverse as the jurisdictions.   here are some 

'duration of initial committment periods), but-by omission, there 

is a virtual denial of the neckssity of specific assessments of 

competence in 1 1  of the 12 jurisdictions. Changes in other 
- 

jurisdictions in relation to other matters may be forthcoming. 

The new laws oP the N.W.T., Saskatchewan, and New Brunswick may - 

be forerunners of wider recognition of rights and protection of 

the mentally ill such as the Official Representative in 

Saskatchewan and the emphasis upon cuItWa1 m a m e r s  

N.W.T. However, it is submitted, there is a distinction to be 

considered between passing new legislation -and implementing any - 



new approac or philosophy that may be espoused in the new f 
legislation. Is there a' readiness to fund the changes 

appropriately or is the new legislation merely political 
b 

- -- - - --- -- -- 
posturing? Undoubtedly, it is true the attitude of the persons 

t 

involved in the treatment processes for these people is very 5, 
important for the different approach to be allowed to function 

I 

(as will be noted in Chapter VI), but without funds, there is no 

chance to assess the effectiveness of the new approach, 

between the states of Michigan and Illinois comparing the manner 
/. - 

in which they introduced new legislation relating to the trials 

of th,e criminally insane. It illustrates the need for a budget 

commitment at the time of implementing a new approach to a 
i 

problem in mental health services. Michigan, in 1976; passed 

legislation which permitted. juries to find accused persons 

guilty but mentally ill, i f  the accused raised the defence of 
u~ - - - -  -~ - ~ ---- ~ ---- ~ - - 

insanity which was not proved to the satisfacti3n of the jury. 

Upon the jury making a finding of guilty'but mentally ill, the 

court had authority to impose a sentence and direct that the 

accused undergo assessment and treatment. Michigan's Supreme 
--  

Court has ruled that there was, as a result of this legislation, 

a statutory right to treatment2'. 

, The ~ichigan statute provides that the treatment to be 
< 

provihd is as "psychiatricly i-ndtwte&". M h e r  states f - lk i i rmks 

and New Mexico) have passed legislation similar in nature but 

------------------ 
2 9  P e o p l e  v .  McLeod,407 Mich. 632,637 [ 1 9 8 0 ]  



provide that treatment be given as is deemed necessary by the 

State's Department of - Corrections. In Illinois, the change in 
- 

the law was not accompanied by an additional appropriation of 
- -- - - - 

funds to allow for the additional examination and treatment. 

Plaut points out that persons foupd'to be guilty but mentally 
-'t 

ill in Illinois, received no different treatment than persons 

otherwise sentenced. 

such a determination but merely to illustrate that more than a 

change in *the law is required when a change in policy is made. 

Indeed, governments' commitment to a policy change once the 

rhetoric has been cast aside, can be discerned by the extent to 

which tdey fund the policy change. The same could be said when 

considering the' policy of de-institutionization and 

privatization of the after care homes for the mentally ill.30 J' 

'Osee comments of Gordon an8 Verdun-Jones in Chapter VII. 



CHAPTER IV 

PRESENT CRIMINAL PROVISIONS 

If it is acceptea that.the criiiminarpmeSFis--intended to 

protect members of a society, then it should treat individuals 

as responsible beings, able to choose between breaking the law 

or not. Following from this, general sanctions imposed, set hy 

legislatures and imposed by the courts, should be in proportion 

- to - - ~ e - s e r i a ~ s n e s s - - ~ f - t - h e - ~ f f ~ n ~ ~ ,  GulprAssh~ul&b+~~eake& 

individually and humanely. Restraint and humaneness, coupled 

with this presumption of responsibility should therefore, be 

A foremost when examining the criminal process' interaction with 

the mentally disordered offender. One's responsibility for 

individual acts connotes control over acts and being accountable 

for the consequences of those acts. An hability to control 

one's acts as a consequence of mental dis'order, logically 

requi res that the U n a l  process- at t e n d t o  the mat ter-humaneLy- 
4 

and justly. 

The current law requires that persons who are found to be 

unfit to stand trial or not guilty by reason of insanity are tb 

be held indefinitely pending the ' plm-Sure' of the 

Lieutenant-Governor. In each of the provinces there is a review 

board which has been created under the provisions of the 

Crimi nu1 Code (sect ion 547.)  or by Order-in-Counci 1. These boards 
,' 

mmendations to the Lieutenant-Governor about whether to 
make reY 
releas4 a person held under a Lieutenant-Governor's warrant and  



whether the release is to be absolute or conditional. The 
/ 

pleasure of 'the Lieutenant-Governor is a reflection of the 

demands of the provincial government. Those recommendations may 

or may not be €Fie 5 a G - a ~  the revyewboard's recommendations. 

This manner of dealing with such 'people is a reflection. of* 

society's attitude towards the mentally disordexed. The 
/ 

attitude, judging from the absence of provisions in legislation , 
? 

to protect mentally disordered persons, appears to be one of 

- -  - --w i 1 f u LLbLiadh s s a s t  Q -wka~-happe ns to t he se - people -axe---t he- - 

court no longer has jurisdiction over them. Also, there is an 

innate fear of 'crazy' people. There are, it is suggested, .two 

basic reasons for this fear and why this colors society's 

attitude toward these people. First, loss of mind equates to 

loss of self. Second, the crimes which-garner most headlines are 

those which are violent and may involve loss of life, and are 

committed by ersons who may be mentally ill. It is that fear of F 
the public's mind seems to be associated with the mentally 

disordered ' 

Presently, the criminal law provides two possible scenarios 

for i h e  mentally disordered accused. The C r t m i n a l  C o d e  provides 

for tho& who are unfit to stand trial (section 534) and those 

uho are found not guilty by reason of insanity (section 545). 

The C o d e  ignores those who are mentally disordered but adjudged 
- - --- --- - -- - - -- - -- ------------------ 

'see Schiffer, chapter 1 ,  note ;l;*Vernon L. Quinsey, Barry 
L m y d  , A s s e s s m e n t  o f  r he C h a r c t  e r t  s t  l c s  o f  D a n g e r o u s n e s s  of 
Q$feerCers  # e l &  t i s d r r  K~'o:rant ef L 4 e u t c n ~ a t - G ~ v e r n t w ,  Crime a&/ 
e t  Justice, 4 :  2 6 8 - 2 7 4 ,  1977. 
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fit and sane and are sentenced to a definite term of 

imprisonment. All three groups should be entitled to effective 

psychiatric treatment. There are no stated goals such as 
-- - - - - - - - 

treatment and recovery set out in criminal legislation. 

". . .  he' law retains an unwholesome ambiguity as to what the 

disordered accused may face once he leaves the court roomR2 

s 

The relevant provisions (sections 542,545,546,547) are 

complex, being closely bound to the interfacing of a number of 

disciplines - medicine, psychiatry, psychology, social work, 

hospital administration, law and the criminal justice system. To 

this are added the moral and ethical points of view of the 

proponents of each discipline concerning the nature and quality 

of treatment; the appropriate time of discharge and the 

political conflicts over whether20r not to release. The Canadian 

separation of powers-between federal and provincial authorities 

further complicates the scene. The federal powers encompass the 
- - - - - - -- - --- - - - -- -- 

passage of criminal law and appointment of judges. With the 

provincial governments rests the authority to administer the law 

and to operate the courts and responsibility for mental health 

legislation. 

One the requirements of the criminal law of any sovereign 

state must be that it is uniform in all parts gf the state. So 

too must be the manner in which persons are treated by the law. 

2mRf: E. SCHfFFER, kfentaf  Dt ~ o r d e r  a n d  t h e  € r i m  n a f  P r 6 f e j f I  
Butterworths, Toronto, 1978, p.289 



their mental condition, cannot be said to be responsible for 

their criminal infractions. The C r i m i n a l  C o d e  makes no comment 

about what happens to such persons once the court no longer has 
- - - - - -- - -- 

w 

jurisdiction over them. As Schiffer described it above - "an 

unwholesome .ambiguitiw is the plight of these people. To make 

all those who are not guilty by reason of insanity subject to 
\ 

provincial mental health legislation would be inappropriate). I t  

has been noted previously that the terms of mentalahealth 

committal varies. Imposition of  treatment is not consistent nor 

is the basis of release. Such divergence would mean that those 

people who have bec.ome involved in the criminal process would 

not be treated equally. Perhaps a person found not guilty by 

reason of insanity would be subject to involuntary commitment in 

one province and not in another and thus crpate an infringement 

of section 1 5 ( 1 )  of the C h a r t e r :  
- - - -- - - 

F very-i ntriividualIs e q u n e f o r  e- zni un3 er the 1 a w a n d 
has the right to equal protection and equal benefit of -. the law without discrimination and, in particular 
without discrimination based on ... mental ... disability. 

/ n r t r a l  O r d e r  b y  C o u r t  a n d  I n i t i a l  D i s p o s i r i o n  b Y 

Lr e u t  e n a n t  - G o v e r n o r  "'\ 
I 
i 

I 

TWO of the most readily observable aspects of the C r i m i n a l '  

C o d e  provisions are that, where there has been a finding of 

insanity at the time of the offence, the court has no alernative 
- - -- - 

but to "order that he be kept in strict custody in the place and 
1 

in the manner that the court ... directs until f thl Of 



the Lieutenant-Governor is kn~wn",~, and secondly, such a 

disposition is an indeterminate one. Such-an order must be made 
1 

regardless of the nature of the offence or t6e dangerousness (or 
-- - 

absence thereof) of fhe individual. There is no 'opportunity for 
4., 

a hearing before the court4as to the approbiateness of such an 
' 

order by either the crown .or the defen~e. without entering into < 
L 

a discussion about the mental health professionals' ability to 
e ? .  

. '. assess mental illness or to treat such an illness as Donald 
" .  

Mazer- -d oe s-, t t c anno t -be--&eniEd t ha t - - - - - - - - - - - - - - - - - 

Canada's laws are based upon a libertarian tradition, a 
tradition which holds that the individual is entitled to 
due pmcess of law before he can be deprived of his 
freedom. ... Even the safeguards protecting an inmate in 
a penitentiary exceed those of the mental patient, Noo 
citizen is more deprived of his fundamental liberties 
not because of what he has done but because of who he 

4 is. 

While it is true that up to the point when the court must make 
. . 

its order, the individual has likely received the benefit of due 

court has heard evidence upon which the finding of insanity is 

based. However, such evidence need not necessarily relate to 
- 

dangerousness, continued mental illness and current condition. ' 

I f  the court has no alternative, is it possible to say that the 

individual continues to be subjec-t to the due process of law? I t  

is well recognized that mental illness is not static but is " a 

fragmented irrational combination of intact and destroyed ' 

3section 5 4 2 ( 2 )  I 
I 

'Menial 1 l l n e . s ~  and r he  L a w ,  DONALD MAZER,94-105~~.103, in Low 
and Sociaf Control i n  Canada,WfLLIAM K. GREENAWAP, STEPHEN L. \ 

BRICKEY,eds.,Prentice-Hall of Canada Ltd.,Ontar,ib. 



8' 

.facultiesu5. There may be considerable variation in the mental 
4 

condition of the individual since the date of the offence, 

I t - is &v io us, - f m ~ e a d i n g  s e c L i m & U n b ! x 4 - 3 - L h ~ l y -  

- the custody of the accused is dealt with andfhere is no 
B 

legislated right to treatment. The Lieutenant-Governor is , in 

control of the entire process with no Legislated guidelines. 

This official has the discretion as to the place ard manner of 

detention which can range from a jail commitment6 to con•’ inement 
-- -- - - - - - - - -- - - - - --- -- - - - - - - -- - - - - - - - --- - 

i-n a psychiatric fat-ili-ty. The latter is the usual direction. - 
However, it should be realized that the Lieutenant-Governor 

represents t h e  Queen and, as representative of the Sovereign, 
I 

."acts as parens patriae to persons of unsound mind [who] are in 

need of special carew7. A Lieutenant-Governor has authority to 

create an Advisory Board of Review in section 547 to assist in 

determining whether o r  not a release and discharge should be 

- - - - - -- - - - - - -- - -- -- - - - 

a_ 
given t o  these individuals. Without an Advisory Board of Review, 

- - -  -- - - --- ----  -- - 
< 

the Lieutenant-Governor's guardianship is unfettered by any 

legislative directions. 'once such a board has been created, the 

Crimi n a l  C o d e  requires that it: 
r 

- 
,I. review the case of every person within six months of .the 

order for safe custody has been made, and thereafter, every 12 
- 

months; and 

------------------ 
i 

SCompet e n c e ,  Mar  g i  nut  a n d  01 h e r w i  s e :  C o n c e p r  s a n d  Et hi c s  ,BENJAMIN 
f nt . J .-Lqi-& Psych. ,f 98 t , 4:- 5%--72 , p.35 - 

- - - - - - - 

/ 
'R V, Coleman,(1927) 47 c.c.c.148 

'Far  c l i n g  f o r  r he He1 l e b o r e :  T h e  R o l e  o f  t h e  A d v L s o r y  B o a r d  o f  
R ~ i l e w , S . ~ ~ ~ ~ ~ ~ ~ , ~ a n i t o b a  Law Journal ,1981, 14: 259-280.p.261 



2. report to the Lieutenant-Governor whether recovery is 

sufficient to enable a trial to be held or, i f  being held as not 

guilty by reason of insanity, recovery has been such as to allow 
- -- 

the person to be d i ~ c h a r g e d ~ c o n d i t i o n a l l - y  or absolutely, having 

regard to the interests of the public and the individual. 
* /- 

\ There is no.thing within the Codel which requires that the 
7 

recommendations of the Advisory &view Board be accepted. I n  

practice, acceptance of " the recommendation is usual. But s s  

Whitely notes, in Ontario the Minister of Health "on 
i" 

occasion ... [provides] different advice to the cabinet from that 

contained in the recommendations by the Ontario Boar /%- 

Mr. Justice McQuaid, discussing the mentally disordered and 

. noting that the uniqueness of these people "has long been 

recognized in laww9 says: 

They are persons who. require and are entitled to, the 
special concern of the Crown and through the Crown, of 
tkosc special i-~Stit~1tio~se-stab1 i-shed for- thei-r care-, 
treatment and where possible, their cure. 

'T 
B.C., Saskatchewan and Manitkba created review boards by 

Order-in Council and are able to avoid the requirements set out 

in the C o d e  i f  they so desire. There is nothing the c o u r t  c a q  do 

to require the Lieutenant-Governor to act once "the conditions 

precedent to the exercise of power .be met and that there be 

compliance w 4 h  the rules of natural justice"" There is nb 

9 R x e f e r e n c e  r e .  P r o c e d u r e s  a n d  r h e  M C ? R I Q /  H e a l  1 h A c r  ( 1 9 8 4 )  5 
D.L.R.(4th) 577,p.591f(P.E.I.S.-C. in bancol 

'O~ote 7, p.262; also cases dealing with having to act fairly 



mention of therapy'or treatment in any of the sections. The 

spe-f relevant s&on recovery and, in view of  the 

guardianship role of the Lieutenant-Governor, it is presumed 
- - - - - 

that treatment will be provided. I f  treatment is dependent upon 

the discretion of provincial correctional authorities, that 

presumption may be ill-founded. 

It is the duty of a Lieutenant-Governor to make known his 

'pleasure' under se_ct_ipon 5 4 L  Such 'pleasure! , as indicate& 

earlier, is virtually unfettered except for the duty to act 
, 

fairly. Prisoners in federal correctional facilities fare little 
BT 

better than those who are subject to the Lieutenant-Governor. 

  here exists within the federal scheme, Commissioner's 

Directives and Penitentiary Service Regulations. The effect of 

these rules has been considered by the courts.''. The result is 

that Commissioners' Directives are merely administrative 

directions between employer and emploLee and pgiue-n~thip~g-to 
1 

inmates that is legally binding. Commissioners' Directives are 

orders issued pursuant to the Penitentiary A c r ,  section 29(3). 

Section 29(1) permits the Governor-in-Council to make 

regulations for treatment. Commissioners' Directive 207 sets out 

:he provisions for such treatment but confers no legal rights 

upon the inmates. Vandervortl* and 

i 

'o(contld) wiil be discussed in chapter VII. 

" R v .  Instirutron Head of Beaver Correctional Camp, ex parte 
hfacCaud(1969) 1 0.R.373, 0nt.H.C.J. 

"LUCINDA VANDERVORT, Legal Aspects of Medical Trearrnent of 

B 
Penrtenriary Inmates, Queen's Law Journal, 3:368-423, 1976-77, 
p. 369 



Schiffer13 note that section 2.06 (now section 16 C . R . C .  1978 

c.1251) uses the words "in accordance with directivesR qnd 

thereby confers upon the inmate a right to medical treatment in 
- -- - - - - - -- --- -- 

line with .whatever directives may be in force. Psychatric 

treatment is specifically directed in section 2 0 t 2 )  of the 
- 

regulations which requires that "so far as practicable" 

psychiatric, psychological and social counseling be made 

available to inmates as they are "capable of benefitir~cj 
- 

- - - - -  - - - - - -- - - 

therefrom". Prior to 1 9 7 8 ,  the Regulation said an inmate 
> 

sufferirig from mental disease was to be segregated and provided 

with psychiatric qatment "appropriate for his caseW(section Ŷ  3.05). There is ,no discussioq as to what is meant by 
,. 

'practicable' or how and by whom it is determined that an inmate 

might be capable of benefitting. While i t  is permissible to 

transfer such inmates to provincial psychiatric facilities, the 

Law Reform Commission of Canada says "such transfers 'are 

defained without the prospect of treatmentW.l5 

Schiffer notes that there is a lack of diagnostic facilities 

i n  Canadian prisons1%. There are four Regioiial Psychiatric 

Centres. Federal authorities operate one in Matsqui, B.C. and 

> 

------------------ 
'3MARC E. SCHIFFER, P s j c h ~ a t r y  B e h i n d  B a r ~  . A Legal 
P e r s p e c r i v e ,  Butterworths, Toronto, 1982 ,p . t66  

T'Law Reform Commission, Working Paper # 1 4  T h e  Crt mi n a t  Br o c r i . i  - 

a n d  Men? a1 DI s o r d e r ,  1975,p.46 



one in Kingston, Ontario. A Centre in Saskatoon, Saskatchewan is 

operated jointly by the Canadian government and the Saskatchewan 

government. The Pinel Institute in Quebec is operated by that 
- ----- - - - -- --- -- --- --- - 

province. The Centres look after psychotic prisoners, viol.ent 

and sexual offenders and provide assessments as to fitness to 

stand trial. Some programs are operated with the purpose of 

controling the symptoms of mental illness and, where possible, 

they attempt to effect cures. Schiffer argues that, by virtue of 

treatment. The Minister of Justice has .authority with approval 

of the Governor-in-Council, to enter an agreement with any 

province to make use of provincial psychiatric facilities for 
I 

treatment cf federal inmates found tb be mentally ill during 

their incarceration (Regulations, section 1 9 t 1 ) .  Once admitted 
C 

to a provincial facility, the prisoner becomes subject to that 
4 

province's mental health act to the extent of determining the 

right to receTve-aFithTTgEttFrejecttEiitmentandwhether 

or not capacity to consent to treatment is relevant. 

Responsibility for authorizing treatment appears to rest 

with non-medical authorities as indicated in the Correctional 
C 

legislation set out in Appendices B and C. ~dministration of 

treatment is within the power of med"ica1 personnel hired by the 

prison administration which can overrule medical personnel's 

recommendations. As ingicated earlier, the need for psychiatric 

treatment is within the discretion of prison authorities. Ten 

years ago, Vandervort argued for health services to be delivered 



independent~ly of the prison authorities. She said that health 

serviaes should not be' restricted by prison budgets; hiring and 

firing of 'health personnel should not be under the 'jursidiction 
- - -- 

of prison authorities and primary allegiance of health personnel 

should not be with prison services". While prison authorities 
a 

are responsible for the custody, -discipline and security 

arrangements for inmates, physicians should have as theifkhief 
/ 

concern the medical well-being of the inmates. The c o n f l i c t  
- - - -p - - - - - -- - - - 

between these needs is polpicy and pol it ical headache. However 

regardless of the size of the headache, an inmate "has a t  the 

very-least, a'human right to have his unique interests fairly 
- 

represented whgn decisions are made that affect him as a 

person " I 8 .  The conflict - between prison authority and medical 

opinion is only briefly commented on here to illustrate the 

, difficulties that can arise when di~retionary power rest wholly 

with the prison administration for treatment of mentally 

The cases of McCann19 and Marrineau2Ocan be seen a 5 

reflecting a growing judicial and social awareness of the 

problems faced by prisoners. Within Canada this social 

consciousness' should expand the scope of "the principles of 

''i b i d ,  p.38'3 



6 

fundamental justicenz1. It is appropriate to recall the words of 

s J -  . . 
A man sentenced for a crime does not lose his~rights at 
the prison door. The correction authorities have become 
custodian of his rights'as well as his person and upon 
them devolve a serious obligati~n.~~ 

I t  is suggested that this 'serious obligation' rests .also with 

those to whom custody of persons found unfit to stand trial and 

not guilty by reason of insani'ty are given. The growing social 

con s ci ousn e s s  o f-t h e  ju&kci a ry and t he re c og n i t-i on- Dipbe ihiTi Ke-- 

custodian of prisoners' rights is to be found in the proposed 

amendments to the C r i m r  n a l  C o d e  which will be discussed later. . 

R e v !  e w  P r o c e s ~  

When the Lieutenant-Governor does appoint a board of review 

pursuant to- section 5 4 7 ( 1 ) ,  the Advisory Review Board is 

required to revietr every case within six months of the initial 

di sposi-t i e n  -a rtd the rea fter at+- st -once e v e q  -1 2 - m m % h  ,-Thee 

t Advisory Revieb Board must report fully the results of each 
d 

review to the Lieutenant-Governor as to whelher the person has 

recovered and whether "it is in the interest of the public or 

that person to be di~charged"~~. If the person is to be 

discharged, the Board is required to advise whether it is to be 

absolute or canditional. The Advisory Review Board is required 
I 

to make recommendations considered desirable in the interests of 
------------------ 
2'~ection 7, C h a r i e r  



recovery and not contrary to the public interest. The ultimate 

decision rests with the Lieutenant-Governor who rasponds tc the 

direction of the government. In B . C . ,  no ~dvisory Review Roard 
- - - - - -- -- - 

has been created under the C o d e  provisions. An Order-in-Council 

Advisory Review Board was set up.in B.C. in 1969 for the purpose 

of making recommendations with respect to those who are not 

guilty by reason of insanity and those who are unfit to stand . 

trial. When the Criminal C o d e  was amended in 1970 to permit the 
---- - - - -- -- - - - - - - - -- 

creation of - suchboar-ds, B . C .  d i d  not make use of the 

amendments. The current B.C. Advisory Review Board was set up by 

a h t e r  from the Attorney General. The Advisory Review Board 

conforms to the standards set out in the C o d v  so as can be 

determined. The recommendations of the Advisory Review Board are 

made to the Social Services Commi,ttee of cabinet which then 

indicates the wishes of the Lieutenant-Governor. All persons in 

B.C., who, become subject to these warrants, are kept at the 
- - - -- -- - - 

For<nsi-c Psycxiat r ~ c I t i T u t F T n C o q u i  t lam;-- - I 

The Criminal C o d e  does not make'provision for the treatment 

of those found not guilty by reason of insanity or for interim 

release. In B.C., the Forensic Psychiatric Institute makes 

recommendations to the ~d- piview Board to permit intebirn 

ieleases under a broad definition of 'close custody'. Recently a 

legal opinion was given by the Attorney General's office to t h e  

effect that the phrase meant being locked up in a - secure - - --- - - 

building and subject to restricted movement areas. Safe custody 

ithe next stage to strict custody) was said to require actual 



supervision. Prior to this ruling, selected persons were able to 

--cat i0m1 rllltles outsi& Foreneir 
. . . psyshijtris 

Institute and return each day, - with - the - approval - of the Review 

Board. Since that opinion, two levels of conditional discharge 

became the mechanism by which the ~rograms were continued. The 

Advisory Review Board through reports from the Forensic 

Psychiatric Institute, makes use of pre-release residences on 

Institute grouhds that are separate from khe confinement 
.2 - -- --- -- -- - -- - - -- - 

building.% The two levels of conditional discharge are: 

1 .  the patient lives off the ~ore*sic *psychiatric Institute 

premises unescorted and returns each day. 

2. the patient lives off the premises and subject to 

specific terms which are set out in a written contract signed by 

him or her. 
1 

The B.C. Advisory Review Board rarely grants absolute discharges 

in their movements and activities for the rest of their lives. 

They arq required to report at least once a month in Vancouver 

or Victoria, the areas where all these people reside. They are 

also aware that a conditional discharge can be revoked at any 

time for breach of the contract.. The follow-up in the community 
/ 

is supervised by the Forensic Psychiatric Services Co~cission, 
/- 

established in 1974. 

In 1981-, Dr. J. P. Duffy, the then chairman of the above 

comission, told the Ninth Annual C o n f e r m e  of 



Lieutenant-Governors' Advisory Review Boards, concerning 

recidivism, "Most of this patient group had major mental 

illnesses before committing the offence which led to their 
- - - A- - 

coming under an O.I.C. Their behavior is, as predicted ing the 

literature, exactly the same a s  any other group of mentally ill 

patients in the same age group."" He said that the greatest 

dan,ger these patients "pose bn discharge is to themselves" 2 5  

,noting that one woman and ten men committed suicide in the 

Before considering the indeterminate sentence aspect of 

these provisions, there are some negative comments concerning 
-. 

the appropriateness of the pol icy regarding 

Lieutenant-Governor's warrants. The' Report of the Law Reform 

Commission of Canada,l976,says "...our position [is] that the 

dispositions should be made openly according to known criteria, 
-- - - -- - - - - - - - - - - - - - - - - -A - - - - - - 

be reviewable and Q•’  detervnate length. The present 
5 

Lieutenant-Governor's Warrants offend all three counts." D u r i n g  

the above conference, Professor B.Barker from'the University of - 
1 Alberta describes "the psychiatrically labeled.. .as incomplete 

1 persons and [are] consequently not accorded those considerations 

generally accepted'< as appropriBte for the prcltecti~n cf human . 

d i g n i t y . w 2 6  further, he says 



The individual freedom from arbitrary action; is a 
pre-condition of a moral society. ... The continuation $•’ 
arbitrary restrictions upon individual freedom found in 

..W*A.- t C t n  C L A  
L A  I l V L  3 

notion of a moral society. ... Support for these Warrants 
is found in public ignorance and the enthusiasms of b- 
those wko are responsibre-€or the daily operat ion c•’ the 
present system of arbitrary incarceration. The public is 
unaware of the nature of what is done to the psychiatric 
patient or the  reason^.^' c + 

. He calls the administrators of the criminal justice system 

to view skeptically the claims of psychiatrists concerning the 
- 
purpose and efficacy of their treatments. 

- - - - - - - - - - -- - - - - - - - - - -- 

With these thoughts in mind, the following is a brief ' ' 

- consideration of the indeterminate sentence aspect of 

, Lieutenant-Governor3 warrants. I suggest that it is now 
r 

generally accepted that psychiatric expertise when related to 

- predicting dangerousness is unreliable and been found to be so 

% * by the courts.28 While Part XXI of the C o d e  is concerned with, 

dangerous offenders it  is not illogical to relate the comments 

-- c ~ n c - e r ~ i ~ ~  - i n & t - e ~ w U + - m m & - i ~  t ~ - ~ e g d r - d - + c ~ & e m a ~  

at hand. Webster & Dickens say in their report "...from an 

ethical standpoint, it is questionable i f  the harshness of 

indeterminate sentencing can be justified,,.. " 2 9  Speaking from 

t h e  perspective of Part 1 , indeterminate sentences are 

in*propriate In that they attempt to ensure some sort of future 

''Deer d t  n g  D a n g e r o u s n e s s :  P o l  r c )  A l r  e r n a f  ~ e s  F o r  D a n g e r o u s  
O f f t f t d t r ~ , € f f R f S ~ R  WEBSTER & BE3SARl3 DfCKEffi, CeRtre of 
Criminofogy,University of TorontoYl983,p.8 



non-violent behavlor hase on non-existent predictive expertise. 

However, given the .ambiguous and floating nature of mental 

illness, it is well to remember that in the case of those who 

are not guilty by reason of insanity and subject to a 

Lieutenant-Governor's Warrant, they have gone through the trial 

process to the extent that the facts a,llebed have been proved 

and the special verdict rendered. The question arises .as to 

whether there are different considerations on this issue from - - 

L A  the perspkctive of section 547 of the Crrrnr n a l  C o d e  

Much conflicting material has been written about the effect 

of long term imprisonment and whether such imprisonment has a 

negarive effect upon psychiatric rehabilitation. In Mark 

Schiffer's book3' a number of studies are cited whic'h indicate 

conflicting opinions. ' A major distinction between those 

sentenced as dangerous offeqders and the committal of those who 

are not guilty by reason of insanity is that the latter group 

enter facilities with known mental disorders and such is not the 

case for the formersgroup. On the issue of whether imprisonment 

of itself is capable sf producing a specific mental illness, 

Schiffer cites the work of D.J. West32 and questions w h e t h e r  any 

real evidence exists to show a causal relationship between 

'Ps y c h o i o g ~  c a i  Sur  L.L v o r  ,S.COHEN & 
L.TkYLOR,Harmonsworth;Penguin,1972,86-111; 
O b s e r v a t  I o n s  o f  P h y s f p - P s y c h 1  o g r  c a i  C h a n g e s  r n  P e r 5 o n J  S e n !  r n c v d  
t o  LI  f e  Imprr  s o n m e n t  , W.Rasch,unpublished paper, 1 9 7 8 , p . g ;  
P s y c h o l o g r c a l  C o r r e l a t e s  o f  Long  T e r m  I m p r ~ s d n r n e n r  : C o g n i f r v r  
F a r [  a b l  e s  ,P.A.BANNISTER,et all 1 9 7 3 , 1 3  Brit.J.Crim., 3 1 2 , p . 3 2 0 .  

2 T h e  Habi t u a l  P r r  s o n e r  ,London,McMillan~ 1963 



t 

imprisonment psychosis or any other recognized mental 

disorders.33 Schiffer says it can "be argued that for certain 

offenders with a pre-existing disorder, the prison environment 
- 

is counter-productiven34 and cites a number of cases where the 

courts have recognized this. The role of the psychiatrist with 
t 

persons institutionalized under Part XXI is a dual one - to 

provide the best treatment possible for the patient and to 

protect the community from dangerously disordered persons. As a 

by the pat'ient/prisoner as a jailer' and as Schiffer notes "no 

 true doctor/patient or nurse/patient relationship can develop so 

long as one party is a prisoner of the other... "35. It is also 

debatable that a "therapeutic relationship is necessarily 

destroybd by coercion"36. Schiffer makes a brief mention of 

Ganser Syndrome and notes numerous commentaries as to its 

existence. He says "the syndrome was said to be characterized by 

questions asked, somatic symptoms, subsequent amnesia for the 

above answers" 37. Schiffer says there seems to be general 

agreement as to the existence of such a disorder but 
L 

considerable confusion as to its nature and etiology. 



Concern for the mental health of the prisoner/patient and 
. . 

d n r - n  of rltlzens t a r r ;  ~ 1 -  e - 

, - psychiatrist and the Review Board operating under section 547. 
- - A - - - - - - 

Schiffer- notes the comments of Boslow et al: 

if he releases, as rehabilitated, a man who shortly 
resumes his old pattern o_f crime, it reflects poorly on 
the entire profession and arouses public-scepticism and 
indignation, especially since such cases are apt to be 
widely publicized and sensationalized. I f  he detains a 

R . 8geSS 
i+u O W L  

i x e l y l o n g , &  - - - h ~ a 3 * a I  w - - 

conscien-ce and he may undo his own rehabilatative 
- ef-forts w--encaragiAg - f-ceLi ngs of h o p e k s s  ness-ad--- -- - 

betrayal in the inmate. 3 8  

perhaps\ because of these conf 1ictin-g roles and "in the lightd of 

extreme fallibility of [psychiatrists' and psychologists'] 

present predictive abilities"39, great care needs to be taken t 6  

avoid false positives. Review Boards should be required to have 

a global picture of each case that they ;ev.ieu.  I t  should be the 
ff , I 

exception that-Any information in the Institute's files would-be 

kept from the patient. Perhaps only cDncern for third parties' 
- - - -- - - - - - - - -- -- - -- - - - -- - - -- - - -- - - - - 

safety should be the reason for keeping informaton secret. The 

A C e l .  caseLo0 held that the Avisory Review Board must act fairly 

but could in its discretion, withhold some specific facts and 

impose terms when the facts are released. Indeterminate 

sentences have been held not to be 'cruel and unusual treatment 
1 

or punishment' under the Bi 1 I of Ri g h t  s . I t  could be a 

''R v ,  Buckley  f : 9 f Q ]  2 C.C.C. - 4 ,  P.C. of MiMiesex f f r .  D i v .  f -  
Ont.; R v .  Roestad i 1 9 7 1 ;  19 CRNS 190 (0nt.C.C.); R v.Hatchwell 
( 1 9 7 4 )  I WWR 307 ~ B . c . c : A . ) .  



different matter when the phrase is considered under the C h a r t e r  
P 

because it is included in the c o n s t i t  u t i o n - ~ c t  (1982 U . K .  c. 1 1  1. 

The Bill of Rights is an ordinary bill of Parliament which is 
- - - - - - - - - -- - -- -- - I 

amendable end repealable at the whima.of Parliament. ~ h ' d ~ h a i t  e r  

as part of the Constitution is amendable only in a specified 

manner and is not subject to the whim of a parliamentary 
1; P 

majority. It is conceivable that American court decikions will 

be useful in interpreting this common phrase despite a previous 
- - - - - - - - - - - -- - - - - - - - -- - - - -- - -- - -- - -3 - - -- 

reluctance of Canadian courts to adopt ,American case law. It 
L. 

should be noted that the Canadian phrase includes the word 

'treatment' and.the American phrasedoes not. 

P The study oi Quinsey & ~ o y d ~ *  "indicated that there are no 

data which indicate that patients found to be not guilty by 

reason of insanity are 'nei-ther more nor less dangerous than 

persons who have committed similar crimes and served fixed 

- - sentences - - - in correctional - - institut'ions. - -- "' He -- - adds -- - - - - " A  - - - special 

review policy for Lhese patients pwhich involves the 

instituti~n~review board,cabinet and Lieutenant-Governor and 
t 

.which removes the power of 'release iron the hospital cannot 

therefore, be justified on .the qrouids that - the patients .are 

more dangerous than those serving fixed sentences."44 
F- 1 

P ' T h p  R s s e s s m e p r  s  o f  r h'e C h a r a c t  e r i s r  i c s  a n d  D a n g e r o u s n e s s  o f  
- - - - - - - - - -- - P 

Par i e n t  s  He7 d U n d e r  W a r r a n i s  o f  t h e  Li;eur e n a n r  - G o v e r  n o r  ,Cr,ime 
and/et Justice,Februayy 1977 

'4 



"The fact that 38 feu of the patients got into txouble upon ' 

t b-mas  t ifw=-w ,finding of  this Low 
n 

recidivism of persons held under a Lieutenant-Governorts.warrant - -- -- - P- - 

seems to be furyher confirmed in 1981a6. Quinsey indicates there 

are three reasons for l ow  recidivism among this group: . ( a )  

,patients, are relatively old when released; ( b )  few patients are 

released'directly to the street ,and (c) most p a t i e n t s  were 
r 

non-cr~im-inals when the violent, act was commi t t e 2 .  I . w o u l d  

suggest that close m~nitori~ng upon release is anothPr factor . to 
e 

be considered. 

4 5  A F o l l o w - u p  o f  P a t i e n r s  F o u n d  " I l n f i ,  t o  S r a n d  T r r a l "  or " N o t  
G u i l l y  B o c a u s e  bf I n s n n ~ l p "  VERNON-L.QVINSEY, UEBED_EBEUSSE,--- 
ROBERT FERNLEY, Can.Psychiatric Assoc.,20:461-466,p.466, 1975 

4 6  Ment a1 D i s o r d e r  a n d  ' C r i m i  nal  R e s p o n ~ l  b i  I i r y,STEPHEN 3 .  
H K K E R ,  CHRISTOPHER D. WEBSTER, MARK H. BEN-ARON: Chp. 8: 
L o n g - t  erm Management  . o f  t h e  Ment a1 D i s o r d e r e d  O f f e n d e r ,  VEPNON 
L.QUINSEYIButterworth,Torontc,1981 



CHAPTER V 

PROPOSED AWENDHENTS' TO MEET CHARTER C~LLIFNGES 

There is a major shift in policy in the proposed amendments 

to the Criml n a f  C o d e '  with respect to those persons who are 

found to be unfit to stand trial and those who were formerly 
i 

found not guilty by reason of insanity. As will be noted in the 
4. 

conclusion, there are areas which rhay lead to difficulties. 

However, the changes appear to be a valid step towgrdCmakingpp-7 
4 

the public aware of what happens to persons who, due to a mental 

c~ndition, are not to be held responsible for criminal actions 

G T  are unable to stand trial. 

The proposed definition section of the C.C. has two new 

definitions: 

m e n t  a1 dr s o r d e r '  means a disease of the mind and 
includes a disability of the mind. 
' u n f ~ t  t o  s r a n d  r r r a l '  means, in respect of an accused, 
t h e  i-n a b i 1 i t y o - f t  hheep-aTcp- u s e c o n  account- ~ i i i e T t a l - ~ ~  
disorder to conduct a defense at any stage' of the 
proceedings in respect of an offence charged against the 
accuse& or to instruct- counsel to do so and in 
paticular, the inability of the accused to : (a) 

- understand the nature and the object of the proceedings; 
(bf - Understand the possible consequences of the 
proceedings ; , 
ic) communicate with counsel, 

Section 16 is to be repealed and the following inserted : 
/ 

.- No person shall be'convicted or discharged under section 
I 662.1 of an offence in respect of an act or omission on 

the part of that person that occurred while that person 
suffered from a; mental disorder that rendered him 

- - - p- -p - - -- -- - 

ificapable of -appreciat i-theyature and quality of the 
act or omission or of knowing t h t  the act or omission 

~ i n i s t e r ' o f  ,?;stice, Proposed Amendments to the drimi no! C o d e ,  
(Mental Disorder) (Ottawa: Queen's Printer, 23-2-86) 



is wrong. 

The term insanity has been deleted. The new section has 

maintain$ the meaning of that term as defined. by various court 
- - - - - - - 

decisions, emphasizing 'appreciation' a n 3  ' kn6wingf -r -  The 
. 

definition has made no distinction between wrong and a 

moial wrohg/: ;Tt is likely that the courts will?. maintain 'the 

present interpretation of 'wrong' as there is no clear 

legislative intention to the ccntrary. The d-efinition of 'mental 

become acceptable by the medical profession and thus allow for 
\ 

new k n o ~ l ~ d g e . ~  

Sections 542 to 547 would be repealed and replaced by 542 to 
f -  

547 .36 .   he proposed new section 542 is concerned wi'th 

definitions. *The definition which could have the greatest impact . 
on ,this part- of the C o d e  is the definition of a party to 

proceedings which'determine a di$position,which includes: ' 
- - ---- - - - - -- - - - --- - - - - - - -- - - - 

I d )  Any other person having a substantial' interest in the 

proceedings designated by the court or Review Board as a party 

to the proceedings. 

Such a definition could include. victims of an accused and could 

permit their contribution towards determining the disp&sitioni of 

such a person.'The Review Board is set up under section 547.21. 

A new verdict replaces the verdict of 'not guilty by reason of 

insanity'. Section 547.19 provides that when it has been-'' 

'~umber of mental disorders recognized by the American 
Psychiatric A s s m i a t i o n  in 1952 -. 110; in" 1986 - 2 1 0 ;  Harper's 
Index,December,l986. 



determined that an accused comes within the meaning of section 

16, the court and/or jury shall declare that the accused 

committed the act or omission and rende'r a verdict of not 
- - - -- -- -- - - 

- t 

criminally responsible on account of mental disorder . This will- 
be discussed more in the portion dealing. with mental disorder 

aP 

procedure but, suffice for the moment, the accused is, to be 

deemed not to have been aquitted or convicted. 

Section 544 say2 thnt a- court m G m a k e ,  on its 4wn- rnotioior 
- 

on application of the accused or prosecutLor, an order for an 

assessment of the mental-qonbition of the accused where there 
\ 

are reasonable grounds to beli ve that evidence of the mental 7 
' condition may be necessary ./ such an order may be made to 

/' 
determine fitness or mentaydisorder as per section 16 as well 

as determination of the appropriate disposition when an accused 

has been found unfit to stand trial or not criminally 

responsible. Evidence - - - -- - of - statements - -- - - - madeby an accused "to the 

person specified in the~rder or to a person acting under the 

direction of the person ..." is not admissible in the proceedings 
without the consent of the acccused. (section 543(1)) except in 

certain circums.tances (section 543(2) to (4) ) . 
- 

U n f i  I To S t a n d  Trial - 

Under these ,new proposed amendments, the courts have been 

given specific directions as-to vhat  they may do with respectto 

accused persons where the courts have reasonable grounds to 

believe that 'it may be necessary to have evidence of the 



accused's mental condi ion. An order made under the praposed 't 
section 5 4 4 (  1 i shail ,dpecify 'by whom or where the assessment is 

to be made; whether the accused is to be remanded .in custody for 
B 

- - - - - --- - ---- 

the period of the assessment and the period (not exceeding 30 . 

days) during which the assessment is to be mjde. I f  there are 

"compelling circums~ancesw that period may be extended to 60 

days by the court-(section 545(2). Extensions of remand periods 

for purposes of section 5 4 4 ( 1 )  are governed by section 5 4 4 ( 3 )  to 

f 7 ) .  Ther-e is a pres~mpt3~n-against custodial remand in s E t i o n  
< 

5 4 6 ( 1  ) .  An order tc remand in custody shall not be made unless: 

1 ,  the accused consents; 

2. accused is required to be,detained in respect of another 

matter; ' 

3. court is satisfies that detention is required in order to 

assess the mental condition of the accused; or 
- - - - --- - P P 

-- - ----- 

4. the prosecutor shows why detention is justifies within 

the meaning of the provisions concerning bail applications. 
8-1." 

Where an accused is karged wlth certain of'fences, section 
I 

546(2) says that the cou\is gover,neddby sect.ons 4 5 7 ( 5 . 1 )  and 

4 5 7 ( 2 )  which sections ayso gelate to bail applicat9ons. No 
3" 

person who is.subject to an order under section 5 4 4 ( 1 )  may be - cbf 

given . psychiatric or other treatment withoit the consent cf t h e  
- 

accused-or such other person as may be authorized to consent in 

provincial statutes. However, \B court or Review Board may ord%r 
- , 

treatment 'so as to render t h e  accused - f i t  to sta'nd trial 



(section 5 4 7 . 1 5 ) . 3  

Disposition reports, which are reports on the mental 

con6iiion of the accused to be preyarea by the-person~mmd-irr- 
1. 

@ , the order under section 544(1) are to be filed with the ordering 

, court and the Review.Board Copies are to be:given to the Cro~h 

and the defence (section 547.1(1) to ( 4 ) .  The contents of such 

reports, which are given to the accused and other parties, may 

have par-tiofis delete& for a variety of reasons_(section--- 

5 4 7 . 2 7 ( 2 )  to ( S ) ) ,  the main ones being the likelihood of 

endangering a third party or hampering the treatment of the 

accused. 

Tnere is a presumption of fitness to stand trial. To off-set 
-4 

this presumption, a court must be . satisfied on a balance of 

probabilities. The court may direct a trial of the issue of 

fitness at any step of of the proceedings. This.may be done' by 

defence. The burden of satisfying the presumption rests upon the 
@ i 

bpplicant. The trial of the issue may be by the court 
0 > 

m t i l  the accused is required to answer the" charge at a 

preliminary hearing or the opening of the case for the defence 

at a trial (section 547.1,1 to 547.13). If the accused is found 

to be fit, the matter shall proceed as if no such issue had been 

tried(section 547.14(tff. I f  found unfit, any plea of' the 
- - 

accused shall be setp aside and the jury (if any)' * H  

- l ~ o r  comments i n  t h i s  s i t i l a t i on ,  see Margaret A, 
Sommervi~le,RefusaI of Medical T r e ~ t m e n t  i n  " C a p t i v e a  
Ci tcumsr a n c e s ,  6 3  C . B . R .  59,1985. 

. . 



discharged(secti0n 5 4 7 . 1 4 ( 2 ) .  If the trial of the issue has been 

postponed and the accused is discharged or acquitted at the 
\ 

co~clusion of the Crown's case, the issue shall not be tried 

T h e  authorization of treatment upon an accused by a court or 
9 

Review Board for the purpose of rendering the accused fit, shall 

be given only i f  a qualified medical practitioner gives evidence 

that he has assessed th,e accused and believes "that a specific 
-- - -- - -  - - - - - - - - - - - - --- - --p- - - 

psychiatric or other treatment wiil likely render the accused 

fit to stand trialn and that without the treatment,the -accused 

wili remain utst (section 547.15(2) & (2)). An accused may 

challenge the motion and tender evidence (section 5 4 7 . 1 5 ( 3 ) ) .  No 

treatment shall be given pursuant to section 5 4 7 . 1 5 ( 1 )  without 

notice being given to the accused and without the consent of the 

hospital where the accused is to be detained for the treatment. 

No court or ~ e v i ~ i  Board shall authoriz&:* ECT of psychosurgery 
---- - - - - - - - - - -- --- 

(section 547.15(4) & ( 5 ) ) .  By section 547.16 an accused may be 

detained inthe hospit'al until completion- of the trial where t . h e  

Review Board h'as reason to believe that the accused may become 

unfit if released.from 'the hospital. The burden of proving that 

an unfit accused has become fit, rests with the applicart who 

mus't satisfy the court .on a balance of probabilities. 



D e f e n c e  of M e n f a l  D i s o r d e r  4. 
I 

There is a presumption that the accused was not suffering 

from a mental disorder at the time of t I i e - o T e T c e i ~ i n  order 

to rebut that presumption,the court must be satisfied to the 

contrary on a balance of probabilities. The court ,the crown or 

the defence may raise the issue. There are restrictions upon the 

Crown tendering evidence to prove the accused suffered from a 

the Crown to submit such evidence where the offence is an 

indictable one and : 

the evidence previously tendered (other than 
&!dence of mental disorder) would warrant a judge and/ 
or jury being satisfied beyond a reasonable doubt that 
the accused committed the offence and i 

f b )  the admission of evidence of mental disorder would 
not prejudice the accused in his defence and 
(c) the interest of justice requires evidence of mental 
disorder be admit-ted, given the nature and seriousness 
of the offence, the extent to which the accused may be a 
danger to the public and the substantial nature of the 
ewidenc* i n d  ica ke s - 4  k ~ a c x z  used lac ked the dequir-ed -- - - 

1 intent to commit the offence. 

Whoever alleges the mental disorder bears the burden of proof. 

(section 547.18) 

\ As indicated earlier, there is a new verdict(bection 

! 547.19). For the new verdict to be rendered. the court and/or 

jury must be satisfied that the accused committed the offence 

and that, due to mental disorder,the accused lacked the criminal 

intent and, t k e f o r e ,  is not eriinirta%* r e s & n s i ~ a  f o e  the a- 

or omissi-on.  he accused shall be deemed rtot.to have been 
I 

acquitted nor found guiltyQof the offence. While "the accused 
a 



may plead a u t r e f o i s  a c q u i t  to any subsequent charge relating to 

that offence" (section 5 4 7 . 2 ( 1 ) ) ,  any court may consider the 

verdict when considering in*ri* release oi disposi t'ion or 

sentence to impose for anyJ ottier of fence. TTeNatio~aTEToli 

Board may also consider the verdict when considering parole or 

pardon for any other of fence. 

J 
Di s p o s i  t i o n s  a n d  C o n t  i nui ng R e v i  ew 

The Fopese& amendmess do away w i t h L kukenaf t~-Gou++nt tF ' f  

Warrant , The ~eview Board takes over the responsibilities 

formerly held by the Lieutenant-Governor and the role of the 

Review Board is broader than that of the Lieutenant-Governor. A 

Review Board "shall be established or designated for each 

province" (section 547.21) and be composed of at least five 

persons. One of the persons must be a psychiatrist and the 

chairman, a judge of the Federal Court, a ' superior,district or 

county court or a qerson-rai-red therefrom, Wke-w-+nly---- 

psychiatrist is on the Board, one other member must be a 

"qualified mental health professional". There is no definition 

of this term. 

When a verdict of unfit to stand trial or not criminally 

responsible has been rendered, the court hearing the matter 

shall determine when the Review Board will likely hold a 

dispositional hearing with respect to the accused. I f  the court 
9 

is of the opinion that the Review ~oird will not {old such a 

hearing within a reasonable time; the court Tan readily make a 



disposition and i f  it is of the opinion a disposition should be 

made forthwith, the court may on its own motion or on the 

application of either the Crown or defence, hold a hearing as 
- - - - - - - - - -- 

directed in section 547.24.- Any disposition by the court other 

than an absolute discharge, Shall be in force for no longer than 

three months (section 547.22). The court shall hold a hearing as 

soon as practicable after the verdict. If the court does make an 

interim order, the board's hearing shall be held prior to the 

expiry & a t u - o t -  the -imterem or-ler. The Review BTarTIias a l l p - t h F  

powers conferred on commissioners by'the I n q u ~ r i e s  A c t ,  Part I ,  

sections 4 & 5. " 

  he /'rules and regulations governing Review ~oards' are set 

547.26 and .27. They are extensive and seek 

the country. In each province, the 

Lie tenant- overn nor-in-council is permitted to make rules J 
dealing with practice and procedure so long as they are not 

- - - ppp -- -- - - - -- --- - - -- - - 

inconsistent with those in the C.C. or any other Act of 
b 

Parliament ... The Governor-in-Council may make regulations to 

secure uniformity in rules of the Review Boards and they prevail 

over rules made by a province. Review Board rules for 

dispositional hearings are set out in section 547.27'. The Review 

Board may withhold the whole or any part of a dispositional 

report or other information from the accused if the Review Board 
d ,  

is satisfied that disclosure woul6endanger a third party or if 
- - - - - - - - - - 

treatment or recovery of the accused would be seriously 

impaired. Information may be kept from other parties if, in the 



opinion of the Review Board, that information is not necessary 

for  the proceedings and might be prejudicial to the accuse& 

There are restrictions on disclosure and publishing of 
-- - - - -- -- -- -- - 

dispositional reports (section 5 4 7 . 2 7 ( 6 )  to ( 1 1 ) .  

Di s p o s i  t i o n s  A v a i  1 a b l e  r o  R e v i e w  B o a r d s  a n d  D u r u t  I o i l  o f  

D i s p p s i  t i o n s  .t 

By the proposed sections 547.28 to 547.3, the Review Board 
- - - - - - - - - - - -- - - - - - - - - 

must consider any disposition report, representations and 

submissions and other relevant information before i t ,  as well as 

the protection of the public from dangerous persons, 

re-integration into society and other needs of the accused 

before making its decision. The proposed Act set-s out four 

options available to the Review Board : . , - 

1 .  direct that the accused be detained in a hospital or other 

appropriate place provided the consent of the person in charqe , 
- - - - -- - -- - - -- - -- - - -- - - - - -- - -- 

--7-- 

etaining facility Ys obtained and the accused is subject 
0i the -c- 
to such conditions as the Review Board deems f i t  in the 

circumstances, including delegation of authority to a person in 

charge of the accused to vary liberty restrictions within 

limits. Not4ce of a variation which increases the restrictions 

on the liberty of the accused shall be sent to the Review Board 

forthwith. 

2. where the verdict is unfit to stand trial a.nd subject to 
-- 

section 547.15, authorization to treat may permit treatment of 

the accused. 

3. direct accused be discharged subject to conditions deemed 



appropriate by the Review Board having regard to re-integration 
f 

4. direct accused be discharged absol@ely - - where it is in the 
- - - -- ppppppp 

interest of the re-integration of the accused into society and 

the accused is not iirsignificant risk to society. 

The proposed amendments to the C.C. providefotjthe maximum 

length'of time any accused shall be subject to disposition. 

section 5 4 7 . 2 9 ( 3 )  (generally charges of endangering public 

safety) the accused may be detained for a maximum of ten years 

or the maximum sentence in respect of the offence , whichever is 

shorter. Where an accused iS charged with any other offence, the. 

maximum period of detention is two years or the maximum sentence 

of inprisonment for that offence, whichever is shorter. 

Subsection 4 provides that, for a charge of first degree murder, 

t-he-ma-xi-mum--time-for whichthe-accused can---be-heldul i f -&-When 

a person has,been found unfit to stand trial, the prosecutor 

shall show at ledst every two years or on application of the 

accused, to the satisfaction of the court Athat sufficient 

admissible evidence can be adduced at that time to put the 

accused on trial."(s.s.5). Where a prime facie case is not made, 

the court shall discharge the accused absolutely. The hearing ' 

shall be in the nature of a preliminary hearing as per Part XV 

of t h e  C.C. - - 

- 

Reasons for disposition shall form part of the record of the 

Review Board and copies af the reasons shall be provided to the 





offender. The legislation permitting Hospital Orders in England 

and wales4 is far differ-ent from what is proposed in this 
- 

a Canadian legislation. The above statute provides that, before a 
"a , I* 

court can make a ~ospital Order, the,court must have evidence 
d .  

a ,  

that the accused, ,isdsuffering from mental illness. One of the 
% '  5 

consequences of such an Order is that there is no time limit' on 

the Order and release can . ly be made by the Mental health 

Tribunal or the Home Secretary. There is, however, a mandatory - 3 .  

review by the Tribunal at least once a year. The diif i c u l t y .  

faced by Canadian courts-is that they do not have this o p t i o n  
% 

(even under- the propo-sed legislation) to institut ionalite a sex 
k 

offender. Further, other than for short term relief, 'there is no 
. . 

authority in the c y r t s  €0 direct or order psychiatric . 

.treatment. I t  is to be noted that correctional institutions a r e  

- not likely to provide an appropriate environment for psychiatric 

programs as inmate motivation to use such programs is low5. 

T 

Comments 

Doing away with this particular role of the 

Lieutenant-Governor and related rnechani srns inc favor bf a Review 

/ rd with full hearings,uniform procedure and criteria across - 
,,will meet the requirements of the C h a r t e r .  There are a 

r 

number of inajor benefits accruing from the amendments: 

------------------ 
'Merit a1 H e a l t h  A c t  ( U . K . ) , - ,  c.20 

S ~ . ~ . ~ o r m i t h ,  A S u r v e y  of I n c a r c e r a ~  e d  S e x u a l   offender^, 2 5  C a n .  
J. Crim. 379, 1983 



1.  by using the new verdict, it should. become apparent to 
5 

the public that t k e - a c a s e > '  is aot 'getting &-'-by successful-1-y- 

claiming insanity. The public will be aware that a period of 

detention will follow such- a verdict. The present verdict of not . 
guilty by reason.of insanity is seen as an acquittal. It has 

been indicated that the public worries about therelease of 

these pesple "because they committed serious crimes and have not 

been dealt with through the correctional system" '. 
, I 1  

: ,  the new verdict brings home to .the accused that he did 
aic 

the act for which he was 'tried. The-accused will be unable to 

rationalize that he was acquitted. 

3. The end of indeterminate sentences will prevent major 

injustices due to the imposition of years of custody for what 

may have been minor of fences. This benefit i-s enhanced by 

required reviews with counsel. Uniform rules of procedure should 

insure fairness across the country. . s 

4. the adoption of the concept of Hospital Orders should be 
0 

seen as a. welcome trend as the judges will have another option 

to deal with sick accuseds even i f  only for a very limited 

period. The present proposal micjht be seen as the beginning. 

There appears to be no basis for the m1 ximum 60 day period with 4. 
no provision for an extension. P e r h a d s  anticipated that, 

1 

i f  additional time for treatment W required, the provincial 
------------------ 
'.Vernon L. Quinsey, Manfred Preusse, Robert Fernley, A Fol! h - U p  
of Parients ~ o u n d t o  b e  U n f i r  to Sta0nd Trial or Not GuiI~y. by 
Reason of Insanity, Can-. Psychiatric Association Journal 
2 0 : 4 6 1 - 4 6 7 ,  4975 



/' mental health acts will -be used. From past experience this is 
.I 

not likely. It is possible that the division of powers between 
- B 

the provinces and the federal government is a lsrqe obstacle to 
-a 

a program similar to the one in England and Wales. In some 

instances, concurrence by jail authorities will be needed. 

Schiffer notes in his 1978 text that there are studies which 

indicate %Fiat mental illness is exacerbated by the prison 
a 

Z environment. It is possible that, if there was adequate and 

complete treatment recidivism would be reduced. Quinsey's 

studies indicate that when compared with prisoners who have been 

sentenced to definite prison terms, the recidivism amongst~those 

released after being held under a Lieuten,ant-Governor's Warrant 

is low7. True this may depend on age, prior background or 

intense supervision but'if a return to crime is reduced, in the 

long run' there would be reduced costs to government and the 

There are several areas, which i f  left as is, could lead to - 
warehousing again, and/or conflict between the two levels of 

government. While there is provision for treatment without 

consent of an accused who is likely unfit to stand trial there 

is no provision within the act for treatment of a person found 

not criminally responsible. Nor is there any provisi.on for the 

determination of mental competence to make treatment d e c i d n s  

of such persons. One would expect that an order for detention in 

a hospital would be for the purpose of treatment but what would 



be the situation for a person ordered detained,in an "other ,' 
appropriate  p l a c e " ? ( s e c t i o n  547  .%). Fur c 1 a r ~ t i o n n p u r p ~ s e e s s  

a t  l e a s t ,  $he r i g h t  t o  treatment ought to be set out. 



I 

CHAPTER VI 

COMPETENCE AND RIGHTS 

" A  society that is senBitive to rights, is, for that reason 

sensitive to persons".' 
4 

Mental illness is . "a fragmented irrational combination of 

intact and destroyed fa~ulties".~ 

I 
"The policy of the law is that the liberty of no man should \ 

b 

be interfered with i f  he has sufficient und,erstanding . . . " 3  " 

Historically, the professions of law and medicine have been 

entwined. With respect to the mentally ill, the two professions 

diverge in that the lawyers emphasize rights and autonomy . a n d  

doctors concentrate on patients' "needs" or conferring benefits. 

Their perspectives do converge, however, in the larger area of 
\ 

goals in that both seek to relieve suffering. When there is 

'Competence, Marginal or Otherwise : Concepts and 
Ethics,BENJAMIN ~ ~ ~ ~ ~ ~ = , ~ n t e r n a t i o n a l  Journal of Law & 
Psychiatry, 4:53-~72,1981. 

2id, p.55. 
- 

Peel v. Peel [1912] 21 0.W.R.945, 0nt.Pr.Div. 



, 

unresolved conflict in relation to the means of achieving this 

-- 
attended .to fully. The practitioners of each profession should 

be willng to examine neir ideas and be priPsred to continue the 

lear6ing process. By being aware of ethical dilemmas faced by 

each other, the approach to pat-ients could - be co-operative 

rather than adversarial. Doctors by training tend to be 

paternalistic and protective and an enforcer of. the means toi 

make a patient 'well!. Lawyers bp their training are questioners 
* 

and more inclined . to libertarian ideals. Professions1 
a 

- .  relationships-- between patient and doctors have disappeared to a 
8 

large extent with increased bureaucratization and 

technocratization of medical treatment, the enhanced education 
I 

19 

of patients and less readiness on the part of patients to accept 

- authority.   he" teidency to a more egalitarian 

) doctor-patient relationship is reflected in the doctrine of 

informed consent. . 
To recognize that informed consent is to be sought is to 

3- 
acknowledge that a patient may override a physician's 

i 

recommended treatment. As pointed out in chapter 2 dealing with 

legislation, where a patient refuses treatment, there are 

procedures which ,if followed, permit the * imposition of 

treatment in certain circumstances. In B-.c., treatment can be 
.z 

imposed without havini to fo'llow any legislated procedure. 

Justice shou'ld demand that a person's autonomy be respected. 

Justice, which has its origins in abstact principles, should 



assist in shaping laws but it must bp apparent that such 

principles algne will not create -j stice. It is in the i 
administration of the laws with anCappropriate degree of ' 

flexibility that justice i& likely to be attained. 

% 

.Acceptance of the principle of personal autonomy implies the 
' 9  

right of self-determination. "Once a person is capable of making 

a free and informed decision he has the right, without 

interference and within t4e limits imposed by his living in. 
4 - L 2  

societyn to make-a decision affecting himself".' The rule of 
< 

self-determination safeguards "a personal sphere of integri-ty 

and guarantees the individual a measure of control over his 

life.n5 This principle means a right to refuse treatment or to , 

have treatment stopped even if death is likely to- be a 
i 

consequence, provided the decision is made while the patient is 
\ 

lucid. For example, the accepted approach to Je%ovahVs Witnesses 

and blood transfusions and Doukhobor hunger strikes6 clearly 

indicates respect for this principle. "The individual's personal 
' ':'i 

reasons, whether or nci'rshared by others or society, should be- 
/ *  \ 

respected, whatever one's opinion of their logic, relevance or 

' Law Reform Commission of Canada Report #28 p.1 OME ASPEC,TS 
OF MEDICAL TREATMENT ARD CRIMINAL LAW,Law Reform mmission of 
Canada, Ottawa,1986. 

At t o r n e y - G e n e r a l  of B.C. v .  A s t a f o r o f f ,  ) 6 C.C.C. ( 3 d i  
498(B.C.C.A.) 

'note 1 , p . 1 2  



$- 
Fi- 

M o r a l  Imperat i v e  of Compet e n c e  

In J980,Stephen Wear s a i d  "The m n r a j m t a t u n d  c 4 m ~ ~ u f -  

the mentally ill have lately topics,of pressing concern 

\ 

and controversy on levels of ry and practice." In the- 

seven years since that article, thgde have been some major 

changes in some provincial legislation but many anachronisms 
, 

still remain and only one province explicitly requires that -. 
there be an assessment of competence - Nova Scotia. Others 'do so . 
only by implication. 

However,despite this apparwt lack of concern o r  requiring 
\ 

-\ 

an assessment of competence, it has been said "One of the. 

notable developments of medi-cal ethics, both in theory and in 

practice, has been the attempt to extend the protection of basic 
i -- 1 

rights to patients". Protection has been extended by various 

legislative amendments, such as shorter periodsa of confinement 
- - 

and easier access to review boards. The theory of rights and 

protection of rights, however, appear to run counter to the, 

"facts of powerw contro$led by medical ~ractit ioners. It has 
/ .- 

been seen that, historically, physicians have been exerting 

control over 'madmen' and the mentally ill since the 19th 

century. They have defined mental* illness and treated'that which 

they defined. They have defined when mental illness ceases to 

i 

a 

8~ental?llness and Moral Status,Journal of ~edicine and 
Phi losophy , 5: 292-31 1 ,1980 

9 R i g h r  s a n d  Responsi bilities,SARA ANN KETCHUM and' CHRISTINE 
PIERCE, Journal of Medicine and Philosophy, 6:271-280;  p. 271 .  



exist. They have been society's arbiters of what is normal. They 

' g u i a - t h e i r  have sought to ease suLhxn dair 

through this power, which until lately overrode the wishes or 
\ -- 

1 - 
demands of their patients. Publicity, and court cases about 

/ 

1 
patients being kept for extended pviods of 'time' in institutions 

with little or no treatment, coupled with a growth of public 

awareness of rights in general, I suggest has brought a greater 

consciousnes$ that individual rights J, apply to everyone 

. regardless of their confinement in a mental institution or their 

being mentally ill. The power of physicians combined with the 

power of politicians had previously tended to bury the problems 

of the mentally ill. Budget priorities have placed the care and 

treatment of these. people towartis the bottom of the scale *of 

priorities. Without adequate . facilities and staff, physicians 

cannot adequately treat them, even within their power structure. 

American courts have said that it is morally and legally 

wrong to hold an involuntarily committed person wi'thout 
I 

treatment and recognized the right to treatment. ' '  As these 
8 

rights came to be recognized, there developed q greater 

awareness,vis-a-vis the mentally ill, of the doctine of informed 

consent and the concept 63 coppetence. "The importance- of 

"Wyatt v. Stickne 3 2 5  F. Supp.781,782(~.~.~la.1971) per 
Johnson TI- T he purpase of involuntary hospitalization for 
treatment purposes, is treatment and not mere custo3lal care or 
punishment. This is the only justification from a constitutional 
standpoint that allows civil commitment to mental institutions. ... To deprive any citizen of his or her liberty upon the 
altruistic theory that confinement is for humane therapeutic 
reasons and then fail to provide adequate treatment violates the 
very fundementals of due process." 



defining competence to consent,..is underscored by tohe highly 

-- 

Before examining the theory of compet=nce, it may be 

appropriate 'to discuss the different perspectives of the legal 

and medical professions and the autonomy of the individual with 

respect to one's body- and mind. The Law R Commission of 
gi 

8 .# I 

Canadat3 assects that the principle of auton er one's body 
'- ?$& 

means " that very competent person 'shauld hav he right to 
t i> 

refuse medical .treatment even when such refusal may lead to his 
1 P 

-4 ' 
death or a continubtion of his fllne~s."'~ within--the ambit of 

Q 

this principle is the right to choose between different types of 

treatment, the right to decide not to be treated and-the right 
5 - 

to refuse treatment urnposed by others for which there is no 
5 .  

voluntary ;onsent. However, some legislatures, forqreasons of 

public policy and the related rights of others, have limited 

these rights in varying degrees. The LRC is speaking f ~ o m  a - 

legal perspective b does recognize that there are societal ? 
limits upon sglf-determination. It notes that freedom of choice 

and freedom-of refusal in psychiatric matters fe 'fluid a ~ d  

contingent notions"15. Thereare, it says, degrees of autonom) 

which are dependent upon an individual's condition and 

. 12~valuating Assessments : Forensic Assessmentsand - 
Instruments,THOMAS ~ ~ 1 ~ ~ 0 ; ~ l e n u m  Press, New York-, 1986, chapter 
10, p.312 . I 

4- 
.l3~ehavio(lf Alteration -- and The Criminal - I  Law working Paper #43 

, - 
" i d  p.16 



t circumstances. It is said by the L& Reform Commission that a 

mentally well person has a greater degree_ of .'autonomy than a 
-- 

a 

mentally ill person just as  a person plwe& in a situation or 

Cnvironment outside his/her usual milieux, will have less 

%practical autonomy than when in his/her usual surr&ndin9s. ~ t '  

is not certain that .this is so since the degree of autonomy will 
* 

be the same but the person.may not be able exercise his autonomy 

'to t,he same extent, feeling unsure or uncomfortable in the new 

situation. Similarly in relation to the mentally ill, the 

autonomy remains the same but the ability to exercise it is 

diminished; 

However much the intermingling of personal factors such as 

environment, education and location within society may affect 

how a person responds to the issues of personal freedomi (which 

cannot be objectively measured), there are basic values which 

ought to be protected. The doctrine of informed consent is 
- - 

implied by a freedom of choice, one of the basic values. Once 

freedom of choice is limited or lost duel to incompetenc 7 a 
.---. 

person's decisions are given little credence becaqse the 

decision-making process is deemed to be malfunctioning. Upon 

this assumption,. the mental health professional likely ignores 
, * 

'the obligation to inform the patient'of the specifics of the 

trea$ment program. As yill be discussed later, information ought 
a 

to be given in order t 3  enable the therapist to assess the 

mhnner in which the p~tient uses the information to arrive at a 

decision. It is not th cision which is to be examined, but 
- 
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- 
policemen. The u&lear norms in the mental health area further 

confuses the respective . roles n t  l e g a l m e n t a i h ~ . h  
5 

professioiials. Their spheres of expeyise collide as  a 
- - 

consequence of different'per-spectives despite a similar goal ' -  

- to assist or benefit the client. I 

One of the difficulties of a concept such as mental illness - 
is its variable naturg. The great variety of forms that mental 

, 
illness can take precludes . a- precise definition. Thefe~ are 

definitions of specific forms of mental illness such as paranoid 

schizophrenia and manic depression. pychiatrists define as well 
1 t? 

as diagnose and treat the various, illnesses. To that extent,- . - 
9 .  

psychiatrists tell us what is real and how unreality ought to be 
, 

treated. That diagno&s places persons in sick roles, endowing 
i 

;." 
them with respofisibilit$es and rights - "excused from work or % 

criminal responsibilities . . . qbliged to seek treatmentw1 7 .  The 
4c*  

9 ,  Q.k ~. ? 
distinction between the role of being mentally ill and the role *. - 

e. 

of being physically ill 'is a sharp one. It is one which goes to 

the "very roots of our personhood" 1 8 .  I t  is to be noted that by 
I -  

* 

common usage a person 'has' pneumonia,a cold or cancer but it is 
i 

said collaquially that a person 'is' schizophr'enic, a'manic 

depressive & a neurotic, While DSM3 lists symtoms for 
\ 

illnesses, the general awareness of symtomology by the'public is 
4 - slight. Lay appreciation, it is suggested, does not extend much 

-3 

, . 
be&d describing a person with schizophrenic symtoms as being 



'a' schi-zophrenic. 

3einG mentally, ill may lead to more dramatic social changes 

t h a n  being phy~ically ill such as loss of &ploynent, family or 

friends, who are hostile because they fear or do not understand' 

-the situation. People comprehend physical ailments more re dily \ 
even though there may be great fear of them. Mental illness 

"visits us i i t h  uncontr*~able fears, obsessions, compulsions and 

anxieties. [It] gets insid'e With a physical ailment, one 

is able to stand outside oneself to examine ~. Since mental 
- 

illness affects how we perceive ourselves, others and our 
6 

surroundings, it is more intrusive anddmore controlling. Thus 

men-tal illness more clearly delineates the boundaries of an 

.individual's world than does phisical illness. Medicine defines 

mental illness and uses the law to impose -controls upon those 

w h o  come within the va~ious definitions in order to treat and/or 

protect. i 

The . definition of mental illness is susceptible to many 

meanings and nuances and society's a'ttitude is ambiguous and 

varied because the nature of mental ildness is so diverse. This 

variegated nature of mental illness poses problems related to 

the fundamental principle of respect for the autonomy of the 

individual. Physical autonomy has long been recognized and 
-% r 

+ 
accepted 'and, in Canada, is protected by the Criminal --code. 

Mental autonomy in. the sense -of protecting psychological 

integrity is less cert-ain. Some of the provisions of the Charter 



may be of some assistance (sections 7 b 1 2 ) .  In civil law, there 

are actions for damages for alienation of affection, pain a m L  

suffering- and autharity to .remove children from a home where 

there is a threat to their psychological well-beding. Such 

actions *will give after-the-fact compensation for breach of 

psychological integrity. Wear notes that, with respect to status 
- 

and competence, judicial findings in ci'vil law have tended to 

regard mentally ill persons according to their level 
L 

competence rather than their status "as a result of diagnostic 

inclusion in a given abstract categoryn20. -. 

Before examining the doctrine of informed consent, a 
1 

question to be discygsed is whethex everyone is entitled to have 
a 

their sphere of individuality protected. Are all persons 

entitled to have their *physical and psychologica2 autonomy 

protected? To narrow the field of contemplation, that question 

will be examined in the context of the mentally ill. All persons 

have rights and responsibili~ies. Are those rights and 

responsibilities altered by mental illness? Benj'amin Freedman 
T: 

"8, 
and Stephen Wear have each examined the, posi t-ion *of the mental 1 y 

. ,  , 

'i. 111 and their rights. .Both consider the issues from a moral 

perspective and emphasize the centrality of competence. Wear 

looks at'moral agency in relation to what is normal and what is 
B 

abnormal. Wear says "To be a moral agent, one must be capable ~t 
. . 

d 

understanding the nature of one's situa,t4on,-.. the - actions one 
A,- - - 
" <?" '  - <  

7 

performs and to some exsent, the- toftsequences of these 
0 I , 



a~tions"~'. Fur,ther, individuals as moral ag,ents must be 
I 

responsible and free in-order to be. eligible for praise or 

blame, in a moral sense. For moral agency to exist there must be,. 

freedom and rationality. What is normal and abnormal is 

dependent upon the context in which - the phenomenon occurs. 
, . 

Mental wellness like mental iilness is identi Lied by degcription 

and assessment in' a specific context. Wear says that mental 
f 

illness is a varying continuum. Mental wellness can be said .to 
"2 

be part of the same continuum which ranges from various degrees 

of well-being to the different stages of being ill. "The point 

is that mental health is one thing and the capacity to function 
<\ 

within thenbroader range of menta1,competence is another.   any 
- * 'li 

people can be coherently seen as mentally unhealthy and still be 

considered competentw2*, I it i-s accepted that mental illness 

exists and that rationality and freedom concomitantly exist with 

rights and f-ceedoms, a mentally ill person is diminished in 
a + 

moral statug ~hd"iuffers a corresponding reduction of rights and 
D, 

responsibilities:~ The assessment of the degtee of diminishment 

is a determination of the degree of incompetence. 

Benjamin   reed man*^ says that rights protect p&r,sonality and 

define the limits of that protection. It is through rights that 

individuals are able to claim p~ssession of anything - legal or 

moral. Without rights, a person can possess nothing. As Freedman 

------------------ 
"note  8,  p . 2 9 7  

='~ompetence : Margin& and Otherwise ,International Journal of - 
Law and ~sychyatry, 4:53-72, 1981 



saps "rights serve the function of protecting interests of the 

p e r ~ o n a l i t y " ~ ~  .--J ---- - 

Stephen Wear says that certain rights and responsihili t 5 e s  - - 

or privileges and duties have constant values t'hat fluctuate 

only in terms of status and competence. They are not dependent 

upon the context within which they operate. These rights and 

responsibilities are said to be inalienable. Wear says that one 

cannot be said to be wholly sane or insane because that approach 

has no regard for the variable nature of mental illness which, 

as indicated earlier, is a graded continuum. A s  capacities for 

rationality and freedom are necessary ingredients of moral 

agency and status, mental illness diminishes a person's moral 

,status because of 'a lessened capacity to make rational 

decisions, or to possess fully freedom of choice. " . . . [ I  It is 
n 

the degree of incapacitation that .is morally relevant and 
- 

determining, not any abstract designation [of a form of mental 

illness]. More specifically . . .  the diminishment of the 
C 

capacities of rationality and freedom in the mentally ill its the 

basic and morally significant fact about them and their rights 

and responsibilities which must be designated in direct 

proportion to such diminishment"25. When institutional care of 

the mentally ill is examined,' it becomes apparent that the 

privileges and duties of the inmates vary with the degree of , 

illness, according to Wear. Staff in the institution will 



attempt to correlate such variations with the competence af the 
/ 

inmates. t "By fulfilling dormitory and program responsibilities, 
- ---- 

patients retain and may increase their privileges, while failure 

to do so or inappropriate behavior can lead to reduction or loss 

of such rights"26. + 

Interests and desires can be protected through rights if 

they can be expressed. For those who are competent, their 

interests and desires are usually heeded by mere expression i.e. 

a competent person's right to seek medical care is expressed, in 

a decision to seek care for whatever condition he[sh& desires 

and whatever form of care he/she chooses. Where there is no 

expression of interest or desire, it is necessHry to look 

elsewhere to find an expression of rights which may be described 
B 

as being in an incompetent's 'best interestsv2' Freedman is 

concerned about those who are of dubious competence whom he 

- calls the 'marginally competent'. Those who are incompetent due 

to menta'l illness, for the most part, are not wholly 

incompetent. I t  is the status of these people that is of urgent 

concern. How are the persons who are competent only in some 

respects to be dealt with? The difficulties of dealing with such 

persons arises from the failure to recognize the existence of 

2 7  I t  is not intended to discuss the merits and demerits of 
'best interests' and 'substituted judgement'. Suffice to note 
that the former appears to support a paternalistic approach and 
the latter has an autonomous orientationpas noted by Margaret 
Sommerville in her article C h a n g e s  i n  Menr a l  Hea l  r h L.egi s f  a t  i o n  
u s  r ndl  c a t  o r s  o f  C h a n g i  ng V a l  u e s  a n d  P o l  i  c C e s  in 
P s y c h i  a t  r y , H u m a n  r i g h l s  a n d  T h e  L a w ,  MARTIN ROTH and ROBERT 
BLUGLASS,eds.,Cambridge University Press, 1985, p.156-214. 



this third 'group alongside the clearly competent and the clearly 
* - 

incompetent. 
r ,  

7 - 
Freedman says that only by understanding the concept of 

competence can we begin to meet the needs of the marginallykJ 

competent and dead with the issue of informed consent. What is 

involved in this concept? Does it involve empirical and/or moral 

qualities? Trained observers such as psychiatrists and 

psychologists can describe the facts t h y  have seen 3s experts 

in court. The coirt d e t d s  what ought to be done. Similarly, 

with competence, there' is an evaluation of facts and a 

determination of what ought to be done - the response- which is 

based upon a moral theory. The moral theory interprets the facts 

and guides the action. Thus both empirical and moral qualities 
-\ 

are involved. It is suggested that only by realizing that what 

we ought to do should be based upon a moral theory, will we know 

how to interpret or act upon the facts observed. Ethical 
i 

considerations and a moral theory are involved when determining 

competence because they.wil1 guide conscientious actions for the 
T 

betterment of the patient .- 
I 

% 

However, when one says there is to be a consideration of 

observed particulars and consequent actions are to be.based upon 

a moral theory, one is not much further - ahead because there is 

no standard by which competence is measured. Freedman says that 

to have a standard of competence is to maintain a balance 

between freedom and protection. In order to do that, competence 
d 

needs to be understood at a conceptual level and at a policy I. 



level. Some way must be developed to determine whose+choices are 

to be regpec ted and who needs t~ be pr- 
y 

Freedman uses consent to medical treatment as thi situation . 
- -  

in which to discuss competence. At the conceptual levef, 

Freedman says the focus .should be , upon the cha'racteristic 

possessed by the indiviCual which sets him.apart as being. the 

one whose right of self-determination is to be restricted. This 
- 't 

level is then person-centered. At the policy level, it is soudht 

to balance freedom:and protection but the issue to be met is who 
/ 

is to have freedom and who is to be protected? To do this it is 
< A 

necessary to look at the criteria of competence listed by 
f 

i?reedmanz' w.ho accepts the criteria 'listed by Roth, Meisel and 
0 '  ". 

~ i d z ~ ' .  m hose criteria are: 
1 .  One is competent to consent to treatmeb> if,  in; 

. . consenting, one achieves a r e a s o n a b l e  r e  u l r  or is 
seeking a reasonable outcome. 

2. One is competent to consentto treatment I f  one has . 
followed a rational process in making up one's mind, i f  
one cap givei ' or has given, r a r  i o n a l  r e a s o n s  for the 
choice made. . ! 

L-4. 
3. One is competent toconsent to treatment if one is 
a b l e  t o  e x p r e s s  c o n s e n t  t o ,  o r  r e i u s a /  o f ,  that 
treatment for whatevei reason and--desUpite the seeming 
unreasonablene-ss of the outcome. 

4 .  One is competent to consent to treatment if one has 
the a b r l r  t y t o  u n d e r s t a n d  and knowingly act 
information which the doctor supplies in the 
"obtaining a consent". - 
5. One is competent to consent to treatment if one 
a c r  u a i  I y u n d e r s  t and$  and acts upon the, information which 

" T e s r  of Cornper e n c y  t o  C o n s e n t  f o T r e a t m e n t ,  139 American b 
Journal of Psychiatry, 279,1979 

f 



- 
i_s provided by the physician30, 

In the result, Freedman says - - that competence - - 1s not just an , 

ability to make a decision or that the decision lead to a 

reasonable' outcome.- Acceptance of either or both of the first 

m o  criteria is not appropriate because it ignores the value of 

freedom and stresses results rather than the process of making a 

choice .or decision. The fact that a decision is made, need not 

equate to competence. For example, a refusal to consent to an 
-- 

appendectomy because a haircut is needed is a de<ision, but not 

'a rational one. Also, understanding given information and 

knowingly acting upon that information is not an adequate t e s t  
a 

for competence because these two tests depend on the kind and 

amount of information that is given. The doctine of informed 

consent has three components.~It-must be an informed consent. 
* .  - .  

The person giving consent must d<i5t . voluntarily and must be 

competent. To say that competence -is dependent upon information 

is to repeat what,is already required as one of the* consent 
t 

The fifth criterion listed by Roth e t  a1 describes a 

situation where a decision is made on the basis of assimilation 
? 

of information giGen by the doctor for a spe=ific occasion,i.e. 

a rational use of information. The difficulty with this 
/ 

criterion ik that ' rational' is then equated with 'acceptable' 

u and is paternallstlc in approach. Freedman suggests that 
.U s I 

' rational reasons' should be 'replaced by ! recognizable reasons' . 
I 



He' says that,if there is an' acceptable premise, it must be 

follpred by a conclusion related to the premise in order' to be a 
, 

:recognizable reason. The idea of recognizable reasons should be 
- 

-! broad enough to accept an individual's value system (e".&-when 

not the same as the assessor's) if the reasons have premises 

strong enough to justify-the conclusion,reached by the patient. 

Recognizable reasons cannot result from false premises. Also, 

the reasons given must support the conclusion (a patient refuses 

an operation because the bank is closed). Freedman says "thatA 

which allows us to g'rant freedom of action in our society is the 

warranted belief that, by and large,! one person's choices will 

be recognizable by othersn3 l .  ~lt-bough the search for 
I 

'recognizable reasons' can be said to be (a subjective process, 

this type of search has the merit of being directed towards the 

patient's $erspectjve and the searcher being cognizant of the 

patient's cultural backgroqnd. 

I t  is importan't to att&npt to determine competence +because 

in doing so there is a recognition of personal worth. Even if 
- 

the assessment shows incompetence, the-patient can be assured of 

his/hgr own signiiican'ce. Incompetence does not .relate to 

intelligence but,)in the ,sense used here, relates to a specific 

decision, Freedman has said that sufficient information shou d 
be given to a person s b h a t ,  a decision can be made. The process 

\ 

or the manner in which the information is used is relevant to 

the issue of competence,. The decision-making process is the key 
- > 

? 



ra* than the decision itself. .u~nformation is prior to 

competence, in, that a competent decision includes, but extends 

beyond, the requirement that the person involved be able t.o 
- -- 

allow the informing process to enter his decision-making in->a 
( .d.* 

substantial yay. He must be capable of utilizing the information 
a 

provided in formgating his reasonsn32. The patient's value 
I 

system should be considered. 

I n  summery, each individual as a moral agent is wpable of - 

comprehending his/her situation and environment and is free and 

tational. A mentilly ill person by virtue of loss of capacity 

for freedom and rationality is diminished with respect to rights - 

and responsibil"ities. For e'xample, the patient maybe unable to 
\ 

change his/her mind in recognition of received new facts. Ha,ving 
I 

regard to western society's high esteem for personal freedom and 

respect for physical and psychological spheres of integrity, a 

marginally competent person should not be impeded in his other A 

activities any more than is necessary. To accomplish this, there 

should be a presumption of competence (as there is the 

presumption of sanity in the Criminal C o d e .  Competence should be 

assessed after givihg-the information necessary for an informed 

decision to be made.Given the particular premise, i't should be 

considered whether the resulting response is a recqgnizable one. 
- 



SOME COMMENTARIES ON,RJGHTS AND DECISION MAKING PROCESSES - - - 

~t is suggested that, if one accepts eachindividual Is a \ 

t ,with the attributes set out by Wear and Freedman, 

the rights of each individual must be protected along with the 

freedom to exercise those rights. Larry Gostin, speaking of 

human rights and noting that th6 moral choice is . - not always 

clear as to which individual interest is to be pr'otected (health . 

and well-being or self-deterxination and liberty), says that a 

person's choice as to where his/her own interests lies, should 
4 

be protected. He said "Where society is to withdraw that basic 

human prerogative [right of choice'] because it claims the 

individual is incapable of rationally exercising choice, it must 

give the person the opportunity to refute that proposition' 

B before an impartial tribunalw3 3 .  Freedman, as noted previously, 
... 

does not speak of the choice -being made rationally, but calls 

for the response to be a recognizable one. He says it is 
J = 

important to determine how .a 'patient uses information - the 

process by which decisions are made and not the decision itself 

- when determining competence. Gostin notes that the use of an 

impartial, multi-disciplinary tribunal, ,before whom the 

individual presents such evidence as he/she desires in an . - 
attempt to answer the reasons for deprivation of autonomy, is 

P 
. , 

made* for the purpose of fairness rather than to get a 'correct' 

or 'right' decision. Freedman and Gostin are pointing out- that 

j 33~sychology,Human Rights and the Law, eds.: MARTIN ROTH b 
ROBERT BLUGLASS, ~ a m b r ~ d g e T i v e r s =  Press, 1985,Human Riqhts 
in Mental Health, LARRY GOSTIN, 148-155,p.149 - 



it is the individual who matters and not that which may appear 
. +. 

to be bureaucracticly appropriate. The proper use of such 
- - - -- 

' tribunals could do much to insure that there is an examination 

of thought-processes rather than just the examination of a - 
0 

- choice and that a-major.emphasis will be placed upon protection 

of autonomy. Tribunals emphasizing these-matiers would cause 

them to e seen as practical and valuable goals. Informality of f .. 
procedures before the tribunals could dampen the adversarial 

positions' of the medical and legal prbfessions - and such reviews 

should not impede the access to treatment.:$ 

Psychiatric reluctance to commit persons needing treatment 

may stem,according to Sommerville, less from a reluctance to 

commit them than,an aversion to the legal process involved. 

.There may also.be a certain reticence to accept that a mentally 

ill person is competent to questi'on a prescribed treatment or a 

. failure to recognize that competence in that area varies with 
- 

time, context and treatment. Gostin said "The foundation of t h e  

common law right to impose treatment rests upon the presumed # 
3 7 

incompetency of the patient to consentw 3 1 .  The ini'tial question 

is not +the medical. issue of whether treatment is beneficial but 
- 

whether treatment should be imposed. That question is not 

exclusively a clinica'l .one. Given the variability ofahurnan 
# " 

conditions, there can be no single answer but surely there can 
r 

be be no more fundamental right than to have access to a process 
~ - 

by which it is determined whether and what treatment is to. be 
I n 

------------------ 4 



5 

given? For the appearance of justice, and certainly from the - 

-- patient's %erspective, the decision-mk_er-mys~ei~~d~&~nt. 

A further reason for independent\ribunals is set out by - 

. Margaret Sommerville in' her article \in the ~ 0 t h  h Blucjiass 
i 

collection. She notes" th t the more a dkcision deviates from a 7' 
/ -  

doctor's precikception and the more serious the nature of the 
-/ /. dec"ision, the more* 1ikel.y the patient , is to be judged 

incompetent. Also there is 1ittle.point inz asking for a qecision 

i f  the patient cannot refuse.' To have any meaning, the request /' &.\ 

for a consent must carry with it the optidn of refusal. The 
4 , - 

writer is aware of a'patient who, upon being transferred from an 

institution to a psychiatric ward in a hospital, was asked to ' 

sign a consent to treatment which had aleady been given. Upon 
P 

admission to the Institute, she had refused to sign a consent to t 

treatment and refused again after the treatment. Surely such 

action must iurther antagonize and confuse the patient. 
- 

1.n mental health care tSre are no all-good or all-bad , 
- 

i 
decisions because 'there are rarely any absolutes. There are 

'competing benefits and competing harms. Decision-making 
1 
1 concerning the formulation of laws and r-eguldtions for 

institutions or issues concerning patients ought .-,).to be 
1 I 

undertaken with a sense of balance.That process should be 
- 

re-examined continuously to assess Precisely wh& principles are 

being applied and what the real intent and effect of t%ose 

decisions ?:re. What Kas the highest priority - individual claims 



to autonomy or society's claim to protection? It is apparent, 

that i f  there is to be a Milance of priorities, the b a s  ' I .  

L \ 
which reflect that balance pust be flexible. Decision-makers 

need to be aware that stated or., apparent reasons may not b e ~  the 

ultimate reason. For example, suppose it is said that .the- 

mentally 511 wi'll be relieved of many problems by being 

deinstitutionalizedc. They will becomedmore independent, freer to 

do what they k s h  and better able to function 'normally'. The 

purpose of de-institutionalization may be said to be supportive 
. . 

of autonomy. However, unless some of the support which the , 

individuals had in the institutions is given in the community, 

toheir new-found autonomy may be lost withollt ever being able to '. 
b - 

1- 

use it. ,Such 'liberation' can mean an absence of bein$told what 

and when to do thihgst not having regular meals planned and 

given, absence of regularity in receiving medication and _the 

necessity of having to earn a living to sustain oneself i f  

. financial assistance is not sufficient. De-institutionalization 

can also mean reducing government expenses. I f those who .are - 
> 

marginally competent are allowed to drift without adequate 

casework supervision or support within the community , can they 

beA'said to be-qutonomous? It is said, in Working Paper #43 of 

the Law Reform of Canada, that autonomy implies having a choice. 
\< 

I f  a person is not able' to 5ind accommodationtsupplement 
, " , 

financial assistance or to self-control medication or food 

routines, there is no choice but to drift. With drifting, the-se 

pepple 'are not protected nor is society protected. By appearing 
/ 

to be protectivw;of -. autonomy, a decision to de-institutionalize 



mental patients with nothing or very little more, has not given 

protection. Hence, a continuling re-asessment of the basis for 

decisions is necessary. Questions to be answered are whether 
' t -  

policy and legislation have the same goals and whethf'r there 'is <, 

budget support for legislative innovations. 

Margaret Sommerville has said that most decisions are made 
-* , 'f 

by the medical profession and this reflects- a trust that 

decisions will be made ,in a mmner that reflects medical 
\ 

expertise36. She says that the fact& that some a-spects of 

decision making have been taken out of the medical context 

should not be interpreted as a distrust of the medical 

profession but rather as a recognition of the need for a broader 

perspective in some areas. The law as part of that broader 

perspective, operates at two different levels which serve as 
7' 

protective mechanisms . . .  The levels are . substantive and - 
procedural. Even though they function in a differhn? fashion, 

? 

they , have the same aim or pudipose. ~ h e h  there2 is uncextainty 

I\ about the substantive law to be followed, the governance of ' 

deci sion-making will be limited -or protected by pro%edural 
I 

I 

rules. The safeguards :provided by procedural devices are useti ' . , *. 7 - $  

..-r 3 4.. 

when the issue of whic'h' substantive 4ec~,i),~'' principle to be1 :- 
*. 

- - 
applied is uncertain or circumstances a$& so varied that %the 

d 7 

appropriate principle cannot be predicted. It is iwn the "ar-ea,of . = 

- ' .  ,; 

reviews by tribunals 'that the law can be8most protective of the 



to decide . on a balance between i n d i v i d u a l  and integrative 

values. Are the patient's values to outweigh the integrative 

values of the patient's social sphere - family and community 
concerns? The tribunal must keeppboth sets of values in mind, 

taking care that emphasis on one se-t does not act detrimentally 

upon the other. The law seeks to be certain that, with our 

present sense of. the importance of individual rights', they are 

not unjustifiably curtailed. Margaret SommerviJle says;- that it 

- is one thing to promote the interest of the family because it i s  

best for the individual and another because it is best for the 

family 3 7 .  The balance to be achieved obviously depends upon the 
0 

composition of the tribunal, its authority and the procedures i t '  

follows. 

The law is not interested in a return to the legal straight 

- .  -jacket which existed as a result of the 1890 Lunacy Act in - 
England and was adopted by Canadian jurisdictions. As Larry 

Gm+Lp indicated, the 'new legalism' recognizes that autonomy in 

commitment and treatment matters ar3 not absolute. England and 

Canadian provinces have legislated provisions which permit 

refusals to be overridden. It is apparent that the requirement 

of explicit pr'o~edures to override a refusal apounts to s 
--' 

recognition that a person's autonomy is to be respected. I t  i 5  
e .  

not illogical to seek consent even though a refusal may 

ultimately be cast aside. By seeking consent, information is 



- - - - - - - - - - 

given 60 the patient. Access to information is a right and the 

use of information provided should he the basis upawhich a , , 

decision is made to accept or reject treatment.' Further, the 
\. 

process *of giving information as a matter of right - is supported 

by the belief that an individual ought not to be deprived of any . 
s. 

more rights than is necessary. when considering the .value of 
i '  

autonomy as opposed to the value of the benefits of treatment, 

, '_he composition of the tribunal becomes critical for often it is 

under the guise. of providing a benefit that individual rights - 
are restricted. In making decisions, the tribunal faces the A 

complex matter ci competence and khe assessment thereof. As 

indicated earlier, competence is no longer considered an all.or 

nothing matter. Thetribunal should be considering functional 

compe-ence and decide whether decisions are to be based upon the 
B 

'best interest' or 'substituted judgement'standards. In England, 

t h e  determination to be made is whether the patient is "capable 

o l  understanding the nature, purpose and effects of the 

in question, Ontario defines competence as "having 

the ability to understand the subject matter in respect of which 

consent is requested and able to appreciate the consequences of, 

giving or withholding consentn3g. Both statutes are silent as to 
- 

who makes the assessment but-Sommerville suggests that it is- 

implied that the doctor - c r  tribunal will make the judgement. 

~ l n a i l y ,  there is one other concern that the tribunal should be 

33?4enta1 Health kct,R.S.O.1980,~.262 B 



aware of and that is the phenomenon of institutionalization. 

Sommerville indicates that patients c a ~  becmne-ac--c~- 

hospital routine or seek to conform or are manipulated by staffL 

to '99 along' with the treatment program. - r- 
X 

,In an article by Roth, Lidz, Meisel et a140 it is noted that 

many studies are compromised because it is not known whether 

absence.of understanding is due to patients being "poorly 

informed by professionals about the nature of decisions which 

lay before themn or because testing + done some time after 
r\ 

procedure and it is not known i< patients really did not 

understand or simply' forgot. 

3 .  

A study cited by the aboveauthors (Cassileth,1980) found a 

relationship between poor patient understanding and demographic 

features such as low patient education, severity of illness, age 

and occupational status. Both general and specific competency 

need to be considered because, while general competency likely 

indicates specific competency, general incompetency rules out a 

patient being specifically competent. In such situations, the 

determination of competency with respect to specific trealment 

should be done orally (rather than written forms) and in a 

language the patient understands. Roth e t  a1 believe that 

reliance upon signed consent forms, as *evidence of patients 

being informed and understanding what is is to happen, is a 

------------------ 
4 0 C ~ m p e r  e n ~ . ~  r o Deci de A b o u r  Treatment or R e s e a r  ch,LOREN H. 
ROTH,'CHARLES W. LIDZ, ALAN MEISEL, PAUL H. SOLOFF, KENNETH 
KAUMAN, DUANE G. SPIKER and F, GORDON FOSTER, International 
Journal of Law and Psychiatry 1982,5:29-50 



- - -- - 
- 
l- . - -. 

mistake. Information should be given orally in conjunctian with 

information sheets which can be kept. The s h e e t s s h o u l d b e  
s Y - - 

prepared by educators and should be appropriate . to the 

educational and vocational level of the patients. 

- - 
In the next part, the results of a study published in 1984 ' 

will be examined to consider the degree and manner <of 

application of the doctrine of informed consent.41 along with a 

study of the right to refuse treatment conducted in Oregon in 
/ ,. 

1984'~. ,. 

INFORMED CONSENT : A RIGHT OR A RITE - - - - - 

Bloom e t  a1 briefly examine the current American legal position 

and other empirical studiqs ' (of which there are few) with 
*, 

respect to the right to refuse treatment, one of the facets of 

the docrine of informed consent. This st6dy is concerned with 

the characteristics and refusal patterns of 82 state hospital 

patients in 1983 who had been handled by new procedures set out 

in Oregon's laws governing informed con3ent. Each of the 

patients had refused treatment. 

The right to refuse treatment court-cases focus in the main, 
.. . 

according - to these authorsfupon ~ o ~ e i s  v .  O k i n ,  (1979 )  in 

" I n f o r m e d  Sf u d y  of D e c i s i o n m a k i n g  i n  
DZ, ALAN MEISEL, EVIATUR ZERUBAVEL, MARY 

LOREN H.,ROTH, The Guilford ,Press, 
1984 

''An Empr r i  c u l  Yi e n  of Par  i ent s E x e r c i s P n g - T h e i  r R i g h t  1 o R e f u s e  
T r e a r m c n t  , JOSEPH D. BLOOM. LARRY R. FAULKNER, VICTOR M. HOLME, 
RICHARD A .  RAWLINSON: 1984 Int.J.of Law & Psychiatry 7:315-328 



~assachusettes and R e n n i  e  v .  K I e i  n ( 1 9 7 8 )  in New Jersey. Both - 

cases were referred to the U.S. Supreme O x r t h ~ t '  each were - 

referred back to the court of original jurisdiction for further 

review. Rogers was sent back in light of another decision of 

that state (In the Matter of Richard Roe 111, 1981). This latter: 
- 

case requires a judge to determine competence and make a 
\ 

substituted judgement. Rennie was returned because of the 

decision in Youngberg v :  R o m e o  (1982) which returned derision 

making to the clinical and hospital -level. R e n n i e  (1983) decided 

that due process could be met through the use of an internal 

hospital review process. 

Summarizing American thought from these decisions O 3  and 

relevant literature, these authors say: 

1 .  the right to refuse treatment exists for involuntary 

patients on a q;alif ied basis. This right exists through 

resolution of constitutional issues (right to privacy, due 

process, free th.ought) plus separation of competency from 

decisions relating to commitment. 

2. the right to refuse treatment is right to refuse 
- 

psychotropic medication which now has been placed in the 

same treatment category previously reserved for E.C.T. and 
-% 

psychosurgery. 

3, there is no consensus of opinion how the State - should 

protect due process or speci-fic procedures t,o, be followed in 

order to override a refusal of such drugs in a non-emergency 

 ore recent decisions will be discussed in the next chapter. 



situation. 

The above cases set 'out two. models: 

1 .  The R o g e r s  case ( 1979 )  called for a judicial determination 
- \\ 

to override a patient's refusal regardless of competence of 

the patient. 
C 

2.  The Rennie ( 1 9 7 8 )  said due process did not have to entail a 

judicial hearing but could use a psychiatric hearing officer* - 
1 

not in the employ of the Mental Health Division of the State 
< 

and R e n n i e  ( 1 9 8 3 )  returned decision making to the level of ' 

an internal hospital review proces$. 
b 

a 
A third procedure is set out in Utah's civil commitment 

legislation which permits a judge to make a determination of 

competence at the civil commitment hearing., The authors do not 

indicate whether a court decision of incompetence continues 

throughout a patient's stay in hospital or whether it is to be 

reviewed after a certain period of time. In' Minnesota, there is 

a 30 day  time lirpit during which treatment may be imposed. In 

Nova Scotia, competence is to be assessed by a psychiatrist 

within three days of of adm'ission and such admission is to be 

reviewed "at any time as the need .arises [but] at least once 

every three months" during the first year as, a patient and 
1 x 

thereafter, every 12 months ". In none of the Canadian 

jcrisdicti'ons is tne' determination of competence, vis-a-vis 
'u 

c a p a c i t y  to refuse t,reatment,rnade by the courts. There is no 

explicit presumption of competence in any- Canadian mental health 



legislation-. In Saskatchewan, incompetence is one of the . basis . ' 

- -  for admission to a psychhtrlc uii?€, - .  
b 

pL - 

.' Bloom e; n l  refer to a study by Zito, Lentz, Roclff and oison 
d 

(in press at time of this publication,l984) in which new 

procedures were set out' to handle medication refusal in 

Minnesota. An inter\nal peer review process was created in the - 

form of a '  Treatment Review Panel , composed of a physician, 

psychologist, social worker and patient advocate. None of these 

person could be. part of the patient's treatment team. This panel 

was to d e ~ i d ~ :  

r .  i f  the patient "cannot engage in a rational decision-making 

process" 
I 

2. "whether the gs'gtient is suffering' from a 'major' mental 
, 

illness with seveqe functional incapacityw 
< ,  

3. ~hether there was ny previous benefit from use of drugs or 
- 

known benefits c k r l y  outweigh the risks involved in 

treatment. 
0 

I f  these criteria are met, the decision to override can be made 

for a period of 30 days. The criteria are clearly paternalistic. 

Possibly the inclusion of a patient advocate and a social -worker 

on the panel will lessen the emphasis upon 'rational' criteria. 

There is no indication that the decision shall be by cGnsensus 

or majority. Zito et a1 ( 1 9 8 5 )  found that "there were no 

significant differences between consenters and refusers in 

assaultive or threatLening behavior, suicide a t t e m p t s  or 
di 



non-compliance with other activitiesun5. Godard e't a1 note from 
* :: 1 

- 

zit0 et'al (1985)  that persistent were refusals likTly to be 

schizophrenic, to be placed more frequently in seclusion,uere 

I more self-abusive and required larger doses of medication. 

? 
In Oregon, a new administrative rule ( 1 9 8 3 )  came into force 

which placed psychotropic medicatian in the same category as 
/ 

E.C.T. and were called 'significant procedures'. These 

procedures may be used for 'good cause' without consent. Good 

cause is determined by.the treating physician (after consultation 

with the treatment team on the basis of four factors, called 

'good cause factors': 
k 

la) The person's rejection of the procedure ... is a 
product of the person's mental illness ...; and (b) The 
proposed procedure will restore or prevent deterioration 
of the person's mental or physical health; allevi-ate 
suffering; or save or extend the person's-life; and , 

J 
1 

-R-bThe proposed procedure is the most appropriate 
treatment according to current and all 

. other less intrusive 
and 

C 

(d) The treating physician ... has made a conscientious + 

effort to obtain informed consent by attempting to 
explain the procedure more than one time and at 
different times.(Oregon Administration Rule 1983) 

I t  is conceivable that, in determining whether rejection of 

treatment or lack of -capacity to consent "is a product of the 

the person's mental illnessn, consideration wiil be given to 

examining the reasons to see i f  they are 'recognizable reasons' - #  

as outlined by Freedman. 
- i' There, is no indication in the Oregon 
2 



rule how it is to be determined that a refusal to g i v e  consent 
, 

is a product of the patientt s m & t a l - i l l n e r s .  1 s lt. d 
- 

to be such a product if the given reason is only contrary to the 
- - - 

doctor's value system or must the reason be 'unrecognizable' in 

is not supported by.the premise? 

f When the treating physician finds these factors, the 
- 

hospital supervisor appoints an examining physician (not an 
@-& 

employee of the Mental Health Di+vision) who shall interview and 

examine the patient. The procedure cannot be authorised i f  one 

or more of the factors are absent. In the retrospective study 

done by the authors of 82 refusers (84 refusals) during the year 

1983, there were nine independent examiners. ~ h e s e  examiners 
I 7 k 

recommended overriding 95% of the refusal ehsodes (8a of $he 
* 

84). 72% of the refusals were made at the time of admission. The 

author's cite extreme ward behaviors" and disorganization of 

patients who were threatening and aggressive as indicators of 

reasons for refusals. The authors state %hat "their 

symptoms . . . p  rovide the best explanation ' for their medication 

refusal"46. They say in support of their conclusion that 82% 

were discharged during the study and thaf 96% were improved 
a 

during their hospital stay. I t  would be interesting to know how 

many of the group that initially refused to give their consent@ 

had been patients previously and had refused on other occasions. 

Perhaps their current refusal resulted from concerns abou't the 

effects of earlier treatment? There is -some support for their 



contention. cite Rodenhauser (19841,  an Ohio study 

i nvef vi fig f -r-ePd-se~ s. --&her~o t c that W r T  
A* 

' perceived denial - of -- illness - and grandiosity as the leading 

causes of treatinent refusal"47-. 1 

k 

The authors are unable to discern from their data or the 

literature why there was "the high degree of consensus ... between 
1 

the treating physicians, independent examining physicians and 
\ 

'the hospital super~isor"~~. They indicate "the seriousness of 

our subjects' illness suggests that the pverrides- were , 
-? 

appropria,teU9. The clear-imp1 cation is that because the illness a - 

was serious, the =override is appropriate and not whether the 

patient is incompetent. Freedman speaks of seriousness of 

condition and complexity of situations0: Seriousness of theb 

result, if the decision is made erroneously, is relevant only . 
in-so-far as requiring a thorough examination of competence. , 

Compexity requires more careful scrutiny because "reasons of - - 

/ 

policy, of utility, of the exercise of social judgementwi5' 

demand it and not because the choices are "more difficult, to 

make in a competent fashion"52. Bloom e t  al, noting the extra 

" T h e .  Right t o R e f u s e  T r e a t m e n t  i n  O r e g o n  : A T w o  Y e a r  
~ i a r e - w i d e  E x p e r i e n c e  ,GOODARD, BLOOM, WILLAIMS & FALKNER, 

7 
~ehavibral Sciences and the L a w , 4 : 2 9 3 - 3 0 4 , 1 9 8 6 ~ p . 2 9 5  

/- 



costs to health care services created by the right ref use 

treatment, 

patient dignity. They state that patients do not refuse 
- "c 

medication because they want to preserve their dignity and t h a t  

refusals ar.e made "because they are seriously mentally 

There does not appear to be any relevant literature which says 

that patients refuse treatment in order to preserve their 

dignity. Preservation of dignity may be a by-product of other 
\ .  

I 

matters such as ascertaining competence but not as a subjective 

reason to refuse. Godard e t  a note that one of the diffculties 

of the study (a retrospective record review) was to secure from 

patients accurate reasons for refusing, pointing out that 

refusal reasons for some patients were not clear. Some reasons 

were "blatantly psycho ti^"^'. The study reveals four out of 73 

patients refused because of side-effects and 12 refused saying 

they had a legal right to refuse. 

Simon Verdun-Joaes notes that little is known about the 

attitude of patients following the i@dsition of compulsory 

treatment 5 5 .  He points to an,Austral an study (Shannon.1980) 1 ~, 

which suggests that patients are angry at the lack of control of 

their lives which can be harmful1 to a therapeutic relationship, 

if such a relationship can evolve in present day institutions. 

As. noted earlier, Canadian legislatures permit treatment7'to be 

5 5 R i g h t  t o  R e f u s e  T r e a t m e n t  - T h e  Ot he r  S i d e  of T h e  Col n ,  
unpublished article,May, 1987 



f imposed -without consent upon involuntarily committed patients 

whether competent or .not. Some provinces-require procedures to 
'4 

be followed prior-to imposition 01 treatment (Ontario and N ~ v a -  

Scotia) and others do not (B.C. ) .  I*  30 of the American states 

there. are provisions to override a patient's refusal of 

3 

-- It is submitted that seriousness of mental illness is not 

the s i n e  q u a  n o n  of a refusal. The degree of seriousness of 

rnentak illness, if one accepts Freedman's rationale, is 'related 

to the'degree of care taken to determine competence. To accept 

the hypothesis of Bloom e t  a !  would mean that seriousness of 
-3 f 

mental illness equates to an inability to decide- yea or nay 

about treatment. While the four factors w e d  in the Oregon 

rule must be considered in conjunction with one another, it 

appears that the greatest emphasis is placed upon the firstb 

one,namely, ''rqjection of procedure...is a product of the 

person's mental illness.. . " 5,7 .' Finally, it is possible to 

examine this report and be-'left with the impression that the 

primary concern the authors not effect the 'best' 
s 

procedure in order to give credibility to a valid informed 

consent process, but' to show that it incurs higher costs and a 

decrease in btinds available for community services. 
9 

They say it 

is necessary "to strike a realistic balancen5' between the 

56Godard et al, 1986.p.294 



pc!rspectives OF lawyers and doctors in order to maintain a 

responsiblearoach..for n t h a  c a r e  t rea tmentand rights bf --- t h e  
- 

c -ine?taUy illws9. Suqh concerns are policy level consideration's 
'I - - --- 

k . - 
whichrill define a 'realistic' balance, but it is at the 

cogceptual level, that concerns for individuals ought to be 

formu!.ated. Budgetary koncerns are a fact of everyday political 

life b&, in our Western society, which espouses individuality 
- 

- 
7 .  

- and freedom, those concerns ought to be held a,t least parallei 
L 

- 
to, if not subservizr~t to. those ideals. ,. t 

- 
As ,one examines th; extensive stz?iv of Lidz, Keisel- et a 1  . 

some words of Sir John Wood and Alan A .  St~ne~corne to mind. Sir , 

John Wood:"...that the strengthening df the legal framework 

protecting the patient will be relatively ineffective unless : t  

is matched by parallel administrative  change^"'^. Alan A .  Stone 
J-- 

drawing upon his many years of,experience including a term as 

president of the American Psychiatric Association, lists eight 

major failings of psychiatry, twowof which are: 

( 2 )  ?'he greatest failing of the modern health system, 
causing suffering to patients, has been the failure of 
continuity of care. Legal reform has intensified this 
problem at every turn. ( 3 )  The greatest professional 
ethical failing of modern psychiatry, and indeed of alL 
medicine, has been the abandonment of the responsibility 
that runs to the patient as a person. Instead the doctor 
defines his role in some narrower technical sense. Legal 
reform has made 't easier for psychiatrists to justify 

OMARTIN ROTH & ROBERT BLUGLASS,eds.,Psychrarry, Human R I  g h t s  
nd The Law , SIR JOHN WOOD, Detention of Pat 1 ent5: 
amt nr st rat i v e  Pr o b i  ems F a c r  ng Menr al Heal f h - 

ribunals,114-T22,p.115 
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diffusion of responsibility. 

-- - 
- -  

- The model 0f:informed consent used by Lidz and ~eisel et a1 

. consisted of ' five components - - disclosure, competence, 
. * . *  

unV&rstanding; voluntariness and decision. They noted that 
I - ,  

7 ~ 

, u&erst+andingl' and competence are overlapping concepts. A major 

problem in'this area of study, they say, is to undekstand,, what 
2 

is meant by 'understandingl.'Recall is only one aspect of that 

term and the authors says those few studies which do exist are 

flawed by failure to-note this or to define 'understanding' in 

terms df the particular study. They note that timing and 

language used are important factors in this regard as well the 

manner in which the information is given. Understanding is 

related to -the information .received and should include the 

purpose of the proposed treatment. I t  was noted by the authors 

that patients who believed there was something wrong with them, 

were the most co-operative of all the = This 

co-operation led staff to be more open about the information 
.5 

given. 

When information ,is given, patients appear to follow the 
C 

lead a• ’  staff, askingafew qupstions.' This appears -to be the same 

for written or oral information. The authors note- that written 

information has the benefit of consistency but fails to meet 
I .  

individual educational and vocational circumstances. The 

observers noted that staff spoke of the bureau-cratization of 

their role by the requirement of having to give out information 

to the patients in order to attempt ,to secure an informed 



-1 

consent. To them it was a rite rather than a right. Frequently, 

staff were more interested in getling inhumat ion thang-iviru- 

i t ,  An example quoted by the authors illustrates this . A 
" -. 

patient in the Evaluation Centr: asked the psychiatrist "Do I 
, 

need help?'" to which the ~ e p l y  was "That is a good question." 

a n d  pmaeeded to gather more information from the patient. It 

appeared to the authors that information was given primarily to 

.secure compliance rather than as an aid for the patients. 

I n  summary, the authors note that "Informed consent in 'the 

pristine form envisioned by law and by.ethicists was only, if 

e v e r ,  4found in the hospital. ... The fact we did not find 

informed consent in its pristine form does not mean we did not 

find, from t i s t o  time some constituent parts.62. They say that 

there is no evidence in their study that informed consent law 

has substantial positive effects as presently implemented. There 
-- 

was no sign that'disclosure and securing of patientsl.consent 

increased patientsf participation in treatmen3 decision making 

or improved staff - patient communication or increased patient 

co-operation and autopomy. There was no, large increase in the 

number of refusals. Lidz,Meisel e t  a1 sug,gest.that the failure e . 

to find strong indications of positive or negative consequences 

may be due to the minimal efforts by staff to comply with the 

legal doctrine. Another factor which interferes with informed 

consent doctine is institutional practice where a pat.ient is 

se_en and treated by a number of profe.ssionals. Informed consent 



envisages a one-on-one relationship between the doctor and the 

patient. Such is not the case in large c e n t r e s h e r e  care is in ., 

the hands of a team in a.day to day sense,with the physician or 

director being legally responsible. With floating responsibility 

as,to who should tell what to the patient,-.the doctrine i's in 

limbo._ It is apparent from this study that institutional 

psychiatry, the socialization of mental health pr6fessionals and 

the structure of the delivery system for care services works 

against decision-making as hoped for by the proponents of this 

doctrine. "Decision-making is not typically a mutual pcocess b ~ t  

one undertaken predominately by health professionals with 

information given to patients after decisions are made in order 
' 

to obtain compliance with treatment regimens6). 



... 

CHAPTER VII 
- 

COURT DECISIONS AND THE MENTALLY ILL 

Introduction 

It was. indicated earlier that the courts, in advance of 

- legislative action, .recognized the variability of competence 

- among the mentally .disord&edF.' Indeed it can be said that the 
% \ 

\ 
courts were more concerned with the protecting the rights of the 

mentally disordered than were the public and their politicians. 

, The virtue of the law's involvement wi.th the rights of the 

mentally ill is its ability to deal with individuals rather than 

with a class of people. As early as 1869, Canadian courts have 

sought to put,the individual first. In Re. M e i n ' ,  the court, was 

concerned about a conflict of interest between the roles of a 

medical officer who had charge of a patient and who also was 

seeking an order for payment of maintenance on behalf of the 

asylum. In an application for a declaration of incompetency, an 
=Z. 

~ntario court in the above cited case said: 

Personal service upon the alleged lunatic of a2copy 
the petition is not essential, but as the object 
serving him is that he may have an opportunity 
appearing on it and showing the court that he is not 
lunatic, it would scarcely be safe for the'court 
dispense with service, upon ihe unsupported testimony 
the medical .officer in whose charge the patient is, and 
who, i f  he is wrongfully confined, has an interest in 
preventing access to him. I propose, therefore, to ' 
direct that in this case a medical man ,named by the 
court shall visit the alleged lunatic and report upon 
his condition before any order is made.- I am more 
inclined to adopt this course because in this case the 



asylum authorities are, by their bursar, petitioners, 
and seek to have the estate of the lunatic paid over to 
them . 

Also, the courts have stressed the paramouhtcy of the interest 

of the person over the interests of his/her estate In an 

application for a declaration of incompetency, an Ontario court 

said: 

"It is 
appl ica t 
even fo 
and on t 
to make 
pract ica 

not the policy of the- courts to discourage 
i ~ n s  of this character where good grounds exist 
r serious suspicion of the unsoundness of mind - 
he other hand, the courts are very careful not 

an order declaring anyone a lunatic without 
lly conclusive evidence" 3 .  

4 
It was indicated earlier as well that the, nineteenth century 

legalistic model of dealing with this group of people was 

 umbers some and delayed access to treatment procedures. With 

changes in legislation, of necessity there were new 

interpretations of the law during 'the transition from the. 

legalalistic model to the medical model and now, (since about 

1980), to a model called 'new legalism' . Since 1982, Canadian 

courts have had the C o n s t i  r ur i o n  with the included C h a r t e r  of 

R i g h t s  a n d  F r e e d o m s  ' by which to measure and protect individual 
, . 

rights and freedoms. Section 15 of the C h a r t e r  relating to 

equality rights came into force in l"985. By section 52, the 

Constitution, rather than Parliament (or provincial legislatures 

in matters of provincial jurisdiction), is the supreme law of 
r 

' R e .  C l a r k ,  [1892] 14 P.R. 370; Re. Thomas [i918] 15 O.W.N. 185; 
R e .  Howe l  1 ,  [1919] 17 O.W.N. 47 

' R e .  Peel, [1910] 19 O.W.R. 511 

'Canada Act, 1982, (U.K.) c.11 



Canada. The courts are now in a position to protect the 
& - 

constitutional rights of all persews in -€an&% t rn 

through the 'due process of law' concept and the prohibition 

against discrimination, that the mentally ill receive treatment 

and, when 'they are competent, that they enjoy the right to 
I 

refuse treatment. It is suggested that such provisions as those 

in B.C.'s Ment a1 - Heal r h A c t  that ~ermit treatment upon the 

-consent of the ,Director, of a patient without a determination of 

competence, could be set aside by the courts. Whether the courts 
I :  

will grapple, with this issue from a ,'rights1 or- 'needs' 

perspective will depend to large extent ugon the social 

awareness of the courts. Roth and associates contend "that / 
B 

judgements of competency go beyond semantics or straight forward 

applications of legal rules; such judgements reflect social 

considerations and societal biases as much as they reflect 

matters of law and medicine"'. It ma) be that the failure of 

mental health legislation to require active consideration of a - 

patient's competence will render the legislation voidable as a 

violation of the dhnrr er. Regardless of the p;ovisions 'of any 

such., legislation, "the failure of mental health professionals to 

make an actual determination of competence of a patient may be 

declared a violation of the patient's right to privacy and /or 

security as well as an infringement of the patient's autonomy. 

r .  ------------------ 
L.H.ROTH, A .  MEISEL, C.W.LIDZ, T e s t  o f  C o m p e t e n c y  t o  C o n s e n t  

t o  Treatment,American Journal of Psychiatry, 1977,134:279-284 



Legal Standards for Corn etence Assessment -+ - 

The doctrine of informed consent from a legal perspective 
L 

has three elements: 

1.  knowledge of relevant treatment information; 

2. voluntariness; 

3. competence of the person giving consent. 

Knowledge involves giving to the patient information about the 

;isks, benefits, alternatives and side-effects of the proposed 

treatment. The key word is 'proposed', which means information 

is to be given before consent,. in line with Freedman's premise 
I 

that information should precede decision. ~ h ;  scope of 

disclosure in medical ( as opposed t o  psychiatric) cases has 

been seixout, within the Canajian context, in the case of Hopp 

v .  L e p p 6 .  This case requires the doctor to answer spec i f i c  

questions posed by the patient, and even in the 'absence of 
* * 

questions, the patient shall be told the nature of the proposed 

treatment, its gravif+y, material risks and any unusual risks . 
. attendant upon the performance of' the treatment7. Whether or not 

disclosure has been adequate is to be determined in the 
\ ' 

' :  

circumstances of each case. Gris'so8 notes that American law 

recognizes two l e g a l  ,standards and that a third has teen 

' i  b i d , p . 2 1 0  p .  

BThomas Grisso,Eraluati ng A s s e s s m e n r  s: F o r r n s i  c A ~ l r ~ ~ r n e n f ~  u r ~ d  
I n s t r u m e n t s , P l e n u m  Press, New York, 1986, Chapter 10 



suggested by the President's Commission for Ethical Practices 
- -- 

( ~ 3 8 2 ) :  

- 

1 .  disclosure shall be what the average, reasonable 

practitioner would provide in similar circumstances ( N a t a u s o n  v. 

2. disclosure shall be adequate to inform the 3verage, 

reasonable patient ( C o b b s  v .  G r a n r  [ 19721)  or 

. , 3. disclosure of any information that the specific patient 

would likely consider relevant when making a treatment decision. 

The last point is in line with the Canadian case of Reibl v. 

H u g h e s f 9  wherein the headnote says: 

Merely because the medical .evidence established the 
reasonableness of a recomrqended operation, did not mean 
that a reasonable person in the patient's position would 
necessarily agree to it i f  proper disclosure had been 
made of the risks attendant upon it, balanced, against 
those against it. The patient's particular situation and 
the degree to which surgery or no surgery were balanced, 
would reduce the force, on objective appraisal of the 
surgeon's recommendation. In deciding what decision a 
reasonable person in the patient's position would have 
made, the patient's particular position should be a?= 

considered objectively and not subjectively. l o .  

For an informed consent to be voluntary, there must must be 

an absence of coercion, unfair persuasions and inducements. As 

indicated in the last chapter, institutionalization may inhibit 

a truly voluntary consent because of the patient's desire 'to 

get along' with staff who control much of a patient's life. It -- 



is suggested just because a patient is an involyntary resident 

in an institution, that cloes I T  man t h ~ c a m e n t s  secured 

therein are necessarily involuntary. However it does sugg st 
< -  that the issue ought to be examined more closely than would be 

the case in relation to the consent of a person who is an 
. 

out-patient or a non-psychiatric patient. The common law has 

long? recognized that competence is not an all or nothing 

concept. Despite cour-t recognition in advance of legislative 

provisions, the law has yet to formulate "a widely'accepted 

definition of the types of functions or capacities relevant for 

a legal construct of competence to consent"". 

Grisso observes a conflict, between the approach between 

Applebaum & Roth ( 1 9 8 2 )  and Shim & Sales ( 1 9 8 5 )  with respect to * 

the - competence element of informed consent. The latter's 

analysis contends' that competence refers only to capacity for 

reasoning and capaciyy for understanding. Shim and Sales state -- 

I 

that actual understanding is part of the knowledge element, - 

Applebaum and Roth in their summary of the judicial approach to 

competence, set out four potential tests: 

1 .  if there is no evidence of a preference or a choice of 

treatment, either for or against, the patient is incompetent. 

2. the patient .is incompetent i f  there is no actual 

understanding of the given.- information or i f  there is no 

capacity to understand the information. 

------------------ 
"~risso, supra, note 8, p .314  



3. competence is not ,present if theie is no ability to use 

' the 'information in the d5cisi~n-hakingpr5~ess. 
, 

- - - 

4. The patient is incompetent if there is no affective or 
\ -, '. 

cognitive appreciation of the consequences of the decision. 

.There needs to be an appreciation of the whole situation that is 

faced by the patient. 
I 

i. 

Concerning the use of information,reference should made to 

earlier comments by Freedman in relation to his moral theory. 

With respect to the last point by Applebaum and koth, assistance 

as to the meaning of" 'appreciate' can be gained by examining the 

interpretations givgn by the Canadian courts to the present 

section 1 6 ( 2 )  of the C r i m i n a l  C o d e :  "For the purpose of this 

section a person is insane when he...has a disease of the. mind 

to an extent that renders him incapable of appreciating the 

na'ture and quality of an act or omission...". To appreciate , is 

.to have t h e  capacity not only to know what is being done, but 

also to be able to comprehend the consequences flowing from the 

actt2. To know the physical.quality of an act is not the sam.e as 

app;eciating the nature and quality of an act1 3 .  

i 

While competence is the main concern here, it may be 

dppropriate to suggest that, in the net result, it makes little 

difference whether actual understanding is part of the knowledgA 

element or the capacity element of informed consent because' both 

must be considered when determining when a consent is an 

R v .  K j e l d s e n ,  119821 1 W . W . R .  577 (S.C.C.) 

R .  v .  C o o p e r ,  [I9801 51 C.C.C.(2d) 129 (S.C.C.) 



r .  

," 

, informed one. One of t h e f  indings of the ~ i d z  et a1 d 9 8 4 )  study 

i ndicated that the clinical s t a ,  L - t h e p s p r h i n t r i r h r r n ~ l  

where- the study was conducted, did not extend themselves to - 
secure informed consents and the findings iq general, do not 

r 
indicate the existence of any specific concern'about competence * 

on the part of the staff. Grisso notes that when decision-making 
.* 

capacities are questionable, "usually it is decided to forego or 

delay proposed treatment or to seek c~nsent from relatives or - 
authorized non-judicial review boards"''. Lidz er  a1 ( 1 9 8 4 )  

G 

suggest that evaluations of . competence occur during 

doctor-patient interviews as a result of the doctor's impression 

of the patient's capacity to give consent. It appears to Grisso 

from the data of Kaufman, Roth, Lidz and ~eisel(in 

printI1986),that "treating proYessionals are more likely to base. 

judgements about competency to consent on global evaluations of 
I 

* .  

mental status, rather than on an evaluation of abilities 

specific to understanding and weighing treatment options" 1 5 .  'It 

is indicated by Grisso that the U.S. court decision in K o g r r ~  v 

Oki n(l982) has 'led to thp development of lists of specific 

questions to be considered when assessing competence16. However 

as indicated by Lidz e ;  nE (!984), there are infrequent efforts ' 

by, the mental health professionals t o  make assessments of 

competency in practice because, as Grisso suggests, there is 

infrequent judicial * scrutiny of their assessments and because 
------------------ 
''Note 8,, p.318 



they, tend, *to misperceive, incompetence to consent as being a 

"global incapacity defined by thepXgreeXf psychopathology or 
* e 

developmental status" " and hence, .do not address & nee& t o  

make such an assessment outside the usual diagnostic procedures. 

Despite such professional reluctance . and -because of thes - 

trends in law and theory, Grisso sees a need for "a specific 
3 

construct of competence to c~nsent"'~ which would be considered 

entirely separately from the diagnosis of mental illness._ Such a 

coh:st'Puct would involve defining the 'abilities and functions 

that are to be examined to assess competence. Grisso draws upon 

five ana1ysesl9 to show that: 
CI 

' I .  "'The various factors which mayb influence treatment 

decisions, are not conceptually relevant when examining the 

competence element; 

4 

2;. reasoning abilities (weighing, deliberating options and . 

use of treatment information) are involved in the competence 
8 

element and are related t3 the speckfic task of decision-making 
I , . - 

rather than global abilities; 

3. The patients' understanding of t h e s  information and,the 
- 7 

context within which the information I s ,  giv,en (regardless of 
: I ,  1 

whether this is considered part of the kiowledge or competence 

" S h i n  b Sales ( 1 9 8 5 ) ;  Tepper & Elwork ( 1 9 8 4 ) ;  Applebaum & Roth? 
(19821; Grisso & Vierling 11978) ;  President's Commission for 
Ethical Practices (1984) 





- - 
out by -Freedman Zoi-n his discussion. If the legal construct of 

informed consent (three elements) continues to b F T h e  accepted 

previse, then it is logical that the disclosure of essential - 

4 
information and its reception to pfoduce knoVLedge .(actualA 

1 
ir ' 

knowledge), should relate to the knowledge element. ~ppreciation 

-r of t e context in which the knowledge is to be applied (capacity 

-to understand), is at the heart of competence. However, as 

A indicated earlier, both elements need to be considered (along . 
with voluntariness) in order for there to be informed consent. 

Thus any' instrument which is to measure functiopal .abiliti,es . 
ought to include portions which can measure actual knowledge and 

c'apacity to understand. 

Grisso; states that one of .,the problems of standardizing 

assessment instruments is "the necessity to develop many 

' d i f  terent t6strwments for dif fere~t treatment praposalsW2 ' which 
arise in hospital settings. However, as he points out, the 

B 

instruments do not have to be' content specific to a particular 
i 

patient since the tre'atment-related items can be made to 
rC 

generalize over a prospective population. The essence is to be 

able -to measure understanding, including appreciation. 

Generalization can be attempted if  the trea-tment information is 

broad enough to cover the patient population. It is difficult to 

visualize such an instrument being both general and specific' 

enough- to measure a qarticular patient's ability. It is supposed - 

"Chapter 5, 'note 1 

2 '  note 8, p.341 



that the instruments are to be considered merely as an aid to 
i' 

la 

decision-making and not as a substitute decisixm=m&er.Oon~eekb 
> 

instruments have been shown to be valid by their cdnsistency and 

objectivity, the problem will be to convince pract5tione"rs to 

use them meaningfully. Having regard to the study of Lidz er a1 

( 1 9 8 4 ) ,  one suspects that only i f  those who are to use them can 

be. convimed of the i'mfiortance of the doctrine of informed 

consent and the merit of actively assessing competence, will the 

instruments be used in a manner which shows that the right of 

autonomy is not a mere rite. ,+ 

Decisions -- and the Charter 

,- 
I t  is suggested that court decisions of the past must be 

construed now in the context of the C o n s t i  r u r ~ o n - ~ ~  generally, 
I 

and, in particular, the Charter o f  Rr g h r ~  "'and k ' r r r d o r n ~ .  

Constitutions are to be interpreted broadly and liberaIly 2 3  but 

regard must be had to the plain meaning of words and there is a 

need to resist the temptation to be over-expansive2". The 

C h a r t e r  being part of the C o n s t  I r u t  i o n  is not an ordinary 

statute like the B i l l  o f  Rights, and as such is to be g e n e r o u s l y  

rather than legalistically interpreted so that individuals will 

2 3 S ~ l t t  ham P r e s s  ' f n c .  v .  Hun t  e r  e t  a 1  , [ 1 9 8 2 1  68 C;C.C. (2nd) 3 5 6 .  
(Alta. Q.B.) 

24Dol p h i  n Deli v e r y  L I  d .  v .  Re1  a i  I , ,  Who1 e ~ a l  e a n d  D e p a r r m r n r  
S t  o r e  U n i o n  I o c a l  5 8 0  e r  a1 , f 19841 10 D.L.R. (4th) 198 
(B.C.C.A., a f t .  S.C.C.) 



have a full measure of the rights and( and freedoms it 

guaranteesZ5. When the C h a r t e r  uses t txm-'&hts1, 

guarantees State intervention to protect the individual in the' 
3 

activity referred to. When it speaks of 'freedom', the C h a r t e r  

guarantees non-interference by the State in' the activity 

embraced +by the freedom26.  he-various Interpretation Acts in 

the Canadian jurisdictions do not apply to the interpretation of 

the d a r t e r  2 7 .  Section 7 of the C h a r t e r  (right to life, liberty. 

and security) has an independent substantive 'effect with a 
* L 

/ 

meaning not limited in context ,by the rights inferred by 

sections 8-14. The 'principles of fundamental justi.cel ought not 

'to be interpreted as limiting courts to a review oy procedural 

matters, rather it permids a review of the substance of 

legislation that interferes with the person's right to life, 

liberty and security.2e Also, there is a need for compelling 

fa.ctors to justify placing the collective interests of society 

ahead of the rights of the individual29. 

" Q u e b e c  A s s o c ~ a t l  o n  o f  P r o r e s t  a n t  S c h o o l  B o a r d s  e r  a1 v .  
Ar r o r n r y - G e n e r a l  o f  Q u e b e c  e t  a l l  ( 1 9 8 2 )  140 D.L.R. (3d) 33 
(Que.S.C., aff. C.A. and S.C.C.) 

' " e  A i l  eman er  a1 a n d  C o m m l s s l  o n e r  o f  t h e  M V ,  (1983) 144 
D.L,R.(3d) 467 (N.W.T.S.C.) and aff. N.W.T.C.A.(1985) 8 
D.L.R.(4th) 230 

2 7 Law S o c i  e t  y o f  U p p e r  C a n a d a  I - .  S k a p i  ~ k e r ,  (1984) 1 1  C.C.C. (3d) 
481 (S.C.C.) 

I a R e  R . L . C r a r n  l n c .  e t  a i  v .  C o u r u r e  e t  a l l  [1983] 6 D.L.R.(Pth) 
478 (Sask.Q.B. ) ;  R e f e r e n c e  R e :  S e c t  i o n  9 4 ( 2 ) M 0 r  o r  V e h r  c l e  A c t ,  
( 1 9 8 5 1  2 3  C.C.C.(3d) 289 (S.C.C.) 

" i  br d  



It has been noted that C h a r t e r  provisions were preceded, in 

a number of provinces, by the a l t e r i n g  ofrriterkrtor civil . . 

commitment in a manner which *embraces the 'new legalism' r 
advocated by Gost in and ~erdun- ones: Gordon and Verdun-Jones/ 
have discussed these matters and have observed as well, that the 1 

timing of the . implementation of the C h a r r e r  provisions is 

co-incidental with the sociological developments of 

"de-institutionalization, n o n - i n s t i t u t i o n a l i z a t i o n  and 

privatization" 30. They point out the paradox rights 

activist< praising the efforts of legislators in enacting 
/ 

provisions for the greater protection of mental health patients 

and the failure of these same legislators to provide adequate 

facilities for the patients upon their release. I t  is pbinted 
l 

out by *Gordon and Verdun-Jones that, ' under the guise of 

"enlightenment and humanitariani~m"~', patients have been 

removed from institutions. and placed in private accommodation 

for the profit of entrepeneurs. They cite E.S.Lightman3' for the 

observation that these people "are housed . . .  often under 

conditions that should be utterly unacceptable in any civilized 

/ ------------------ 
3 G R O ~ E R T  M. GORDON, M.A.(Crim) 
I m p a c t  of I he C a n a d i  a n  C h a r t  e r  
C a n a d i a n  M e n t  a1 H e a l  r h L a w :  T h e  
G s u a I ? ,  Law, Medicine and Healt 

and SIMON VERDUNJONES J.S.D., 7 h r  
of R i g h t s  a n d  f ' r e e d o m ~  U p o n  

8 D a w n  of a  N P H  b r a  o r  B U S  I 110.: s u. \  
. h  Care, 1986, 14:190-197, p . 1 4 4  

2 T h e  I m p a c r  of ~ o v e ;  nmenr E c o n o m i  c Re1 r r a i  nr o n  Munr a1 / / r u /  f h  
.Se r  v i  c e s  i n  C a n a d a , . C a n a d a ' s  Mental Health, 34:24-28 

F- .... 

33id 



Noting Gostin's 'new legalism', the authors state 'that the 
.4. 

law's central role is to be certain that mentalc&ients receive 
2 

effective treatment ui thin- clearly defined guidelines that gave 

been set - out to protect them. They look for the law to avoid - 

Victorian legalism and to foster "the evolution of a new form 

legalism, active in creating new social policyn3@. g- z 
- ,  4- i  - 

I:* 

0 

Alberta, B.C, and Saskatchewan through their mental health 

acts3' are provinces which provide a statutory right to 

treatment. None of the other provinces do so. In those three 

provinces, that right is limited "to the, resources currently 

a~ailable''~~. Gordon and Verdun-Jones observe that, in Canada, 

"i t  seems that a broadly conceived r-ight to effective mental 

health treatment is likely to be established only' by generous 

interpretation of the Charterw3'. 

Concerning criminal matters, sections 7,9,and 12 have been 

used to-challenge the provisions of the Criminal Code with 

respect to Part 21 (dangerous offenders) and section 542 

(Lieutenant-Governors' Warrants) in a number of cases but to no 

avail3'. The Swain case looks at section 542(2) as part of a 

------------------ 
I 'note 30, p. 195; no-te earlier comments in Chapter 1 ,  p. 12-16 

a' 

35~hapter 2, notes 7, 5, 17 respectively and in appendix A 
< 

16note 30, p. 195 L 

IBRe. M o o r e  and t h e  Queen,(1984), 10 C.C.C.(3d)306 ' ' 

(Ont.H.C.J.);Re. Rebic, (1986), 20 C.C.C.(3d) 196 (B.C.S.C.) and 
( 1 9 8 6 )  4 W.W.R. 401 ( B . C . C . A . ) ;  Regina v .  Swain, (1986)  24 
C.C.CJ3d) 385 (Ont. C.AJ g 



larger legislative scheme. there has been procedural 

fairness with due process protections in atherp-U- 

scheme with regards to an individual, the+provisions of section 

7 will not apply. The initial detention, uppn a finding of not 

guilty by reason of insanity was made qithout an inquiry within 

the due process requirements. However, these requirements are 

said in the majority judgement of the court, to be met by 

section 545.-In the same manner persons held under a warrant of 

a Lieutenant-Governor are protected, according to the court, by 

section 547 which requises that the Lieutenent-Governor consider 

certain factors when deciding what to do with such a person. In 
- 

dissenting, Brook J.A. noted that while there may be a 

presumption of continued mental illness or dangerousness, that 

presumption is not irrebuttable. He said that the standard 
b 

applied by the review .board and the Li'eutenent-Governor was 

vague and very discretionary. To bevfair, within the meaning of 

section 7, a person whose liberty is at stake, must be entitled 

to put his case and call evidence. 

The B.C.C.A: case -of Re R r b i c 3 '  followed the judgement of 

the majority in Swain. The court, composed o f  Justices Esson, 

Cheff ins and ~ackarlane agreed, in the net result, that there 

was no discrimination with 'respect to section 542. Mr. Justice 

Esson, with whom Cheffins J.A. concurred, accepted the Crown's 

position that 'discrimination' in section 1 5 ( 1 )  of the C'hartrr, 

must be interpreted narrowly so as to apply to unjustifiable 

3 9 ( t 9 8 7 )  28 C.C.C. ( 3 8 )  154 



distinctions. Citing the arguements of Mc Intyre J.'O, Esson 

created "rationally and not arbitrarily or capriciouslyw and 
@ 

- - 

whether the departure from universal application was necessary 

to attain a desirable social objec-tive. The appellant/defendant 
/ 

had argued that this section should be given "a broad and 

neutral meaningw9' but Esson J.A. says that the words cannot be" 
t 

interpreted in a neutral sense because some discrimination is 

" l a ~ d a t o r y " ~ ~  and that "[mlost laws discriminate in some waywu3 
t 

The major error in the appellant's case was in considering the . 

differentiation between a person,who has been found not guilty- 

by reason o f A  insanity and one found not guilty. As the person 

who has been found not guilty by reason of insanity has been 

, found to have committed the offence in guestion but is not 

criminally responsible, the comparison should be made with a 

person who has been found guilty. In other words, the issue of 

discrimination is to be determined among groups -of similarly - 

situated persons and if there is a distinction in treatment 

amongst them, there may be discrimination within the meaning of 

the C h a r t  e r .  

Macfarlane J.A.', who arrives at the same conclusion via a 

'diffbrent route, says the words 'without discrimination' refer, - 
J 

O0Mc Kay v .  R, (1980) 54 C.C.C. 129,p.159 - 



at. one end of the spectrum to differences which could be 

described as unreasonable or wtjwst%fied af++t-t+-ete+ 

to differences which are seen'to be acceptable- e.9.-laws which 

protect children and the aged. He cites Dickson C.J. " ... the 
-- - 

interests of true equality may well require differentiationwba. 

To Maafarlane J.A., the distinction in section 542(2) C.C, is 

- ynfair and unreasonable and therefore, section 1 of the C h a r t e r  

needs to be considered. It is apparent that as part of the. 

legislative scheme relating to 'insane criminals, the learned 

justice says that the restrictions are a limitation "justified 

in a free and demorcraiic @ietyl' u 5 .  He' accepts that the 

objective of section 5 4 2 ( 2 )  is desirable in a social sense, 

noting that "[slociety has a legitimate social interest in 

personsna6 who have clommitted a criminal offence and have been 

found to be not criminally responsible. This being so, it is 

appropriate to override a constitytionally protected r-ight or 

freedom. These C r l m i  nal C o d e  provisions are intended to protect 

society and the the accused until health is restored. His 

Lordship appears to be1ie;e that the periodic reviews required 

by the C r i m i n a l  C o d e .  provide protec-ti09 against arbitrary 
/- 

conduct by the authorities. The question that may need to be 

answered is the case of a pris ner who receives inadequate or no 
\J-- 

treatment while held on a warr'ant of a Lieutenent-Governor.. 

-----------i------ 

4 4 
- 

R, v .  Big M ' D ; ~ ~  Mart Lfd., [1985), 1 S.C.R.295.p.347 
I 

4 5 C h a r t  e r  o f  Rr g h t  s a n d  Freedoms ,section 1 

* 6 ~ .  V .  Saxell, ( 1 9 8 0 )  5 9  C.C.C. (2d)176,p.167 per  athe her ton 
J.A. (0nt.C.A.) 



would such lack of treatment be considered "cruel and unusual 

treatment or punishment' under section t t a f t f r e ~ h e r *  

, possibiJity-of-such an action can be seen from the judgements in 
- 

the cases of R e .  M o o r e g 7  and I?e M i  r c h e f  1 a n d  t he  Q u e e n  While 

section 542 of the C o d e  will not ]be impugned under this 

provision of the C h a r t e r ,  individual case circumstances -may 

warrant the application of section 12. 

The majority judgement does not consider the fact that the 

a d  h o c  committee in B.C. w,hich allegedly operates under the same 
B 

terms as a Review Board set up under section 5 4 7 ( 1 )  C.C., is not 

subject to those restrictions. All it need do is act in 
t 

accordance with procedural fairness. Macfarlane J.A. says that 

there is no difference between the two types of bodies. It will 
* - 

be recalled from Chapter 4 that that there are proposed 

amendment$ in this regard in the C r i m i n a l  C o d e .  The B . C .  

committee is able to set its own rules and procedure and there 

is no indication' in any of the judgemehts how this committee 

operates. 

l n f o r m e d  c o n s e n t  a n d  t h e  n o n - p s y c h i a t r i c  p a t i e n t  

There are two Supreme Court of Canada decisions which set 

out the requirements of informed consent for 'ordinary' 

patientsQ9 outside the mental health system. In the first case, 
------------------ 
" f t 9 8 4 )  10 C.C.CJ3df 306 IOnt.H.C.3.) 

" f i o p p  r .  L e p p  [ 1 9 8 0 ]  2 S.C.R. 192: Rei b l  v .  H u g h e s  t -19801 2 
S . C . R .  880  



a patient suffered a permanent disability - following a back 

battery. At trial, the negligence aspect was dismissed and not 

appealed at the subsequent hearings. The battery allegation was 

dismissed at'trial, allowed in the Court of Appeal of Alberta 

and denied in the Supreme Court of Canada. The ~lberta'court of 

Appeal in a majorfty judgement, ruled that, as there was not an 

informed consent, there was an unlawful invasion of the 

body (battery and awarded, him $15,000'.00 damages. ~ h ;  

main issue in the Supreme Court of Canada was whether there was 

disclosure and i f  there was, what was the extent of disclosure? 

A 

Generally speaking, as the headnote observes: 

"If no kpecific 'question's are as to possible risks, 
the surgeon is under no obligation to tell the patient 
that there are possible risks since there are such risks 
in any operation. TKe decided cases- appear to indicate . 
that a surgeon, generally, should answer any ' specific 
questions posed by the patient as Lo the.risk involved 
and shou'ld, without being questioned, disclose to him 
the nature of the proposed operation, its gravity, any 
material risks and any special 'or unusual risks 
attendant upon the pertormance of the-operation" so - .  

The scope of disclosure and whether it has been breached, is 

dependent upon the ci~cumstances of each case. Chief Justice - '. 
Laskin, rendering the judgement for the Court, notes that prior 

t 

consent "does not immunize a surgeon or pnysician from liability 

for battery or negligence i f  he has failed in a duty,to disclose 

risks of surgery or treatment, known or which should have been 

known to him and which were unknown to the patientn5'. He cites 
I 

------------------ 
"note 48, p.193 

''note 48, 196 



the P a r m e l y  cases2 for the principle that a patient has the 
., 

should be done with his body. right to decide what, if anythi - -  - 

- .For' present purposes, it is interesting to note that the Chief 

Justice includes the word 'therapy' along with surgery when he 
4 

says that the patient must be sufficiently informed to make a 

choice as to whether or not tor proceed with the proposed 

treatments3. It would appear that psychotherapy, without the 

patient , being in•’ orme$Fkuf f iciently to make a choice of therapy 
1 

or no therapy, would render the therapist liable for performing 

non-consensual therapy. 

Laskin C.J.C. cites K e n n y  v. L o c k w o o d s 4  and says that case 

"...is important as much for what it portended as for 
what it actually decided.It indicated that a surgeon who 
recommends an operation which involves known risks or 
special or unknown risks, is under an obligation to his 
patient to disclose those risks and i f  he fails to do 
so, and injury results from one of the undisclosed risks 
or not fully disclosed risks, the patient's consent to 
the operation will be held not to be an informed 
consent, although the operation itself was competently 
perf~rrned"~~. 

Having regard to the C9urtts use of 'therapy', it would be 

appropriate to substitute in the above quotation, ' therapy' for 

'operation' and ' injury' could be said to include 

'side-effects'. With respect to the latter matter, reference. is 

made by the Court to the case of M a l e  v .  H ~ p r n a n s ~ ~  which dealt 

s' [ 1 9 3 2 ]  O.R. 141 

55~opp,204 

5 6 [ 1 9 6 7 ]  64 D.L.P.(2d) 105 



0 

with the situation w.here a patient became deaf as a result of 

usihg a drug with known side-effects. The doctor did not order 
- -- 

or make any tests of the d r u g  when it' was known from the 

literature that there was a risk of side-effects. If tardive 

dyskinesia is a known side-effect of some drugs, what would be 

the position of the physician in the situation where that injury 

occurred to a mental patient who was competent (or the doctor 

did not specifically assess competence) and the treatment was 

given without an informed consent? Chief Justi~e Laskin says 

"I am far from persuaded that the surgeon [psychiatrist 
? I  should decide on his own not to warn of the probable 
risk of hearing or other impairment i f  the course of 
treatment contemplated is administered. 
f 

A surgeon 
.psychiatrist I ]  is better advised to give the warning 
which may be coupled with the likely consequences i f  the 
treatment is reje~ted.~~(emphasis added) 

The Court quotes from C a n t e r b u r y  v. S p e n c e  for a standard 

of.materialit-y " _ . . [ a ]  risk is...wher! a .reasonable person, and 

what the physician knows or should know to be the patient's 
1 

position, would.3ikely attach significance to the risk or 

cluster of risks i n  decidiqg whether or not to undergo the, 
p 
proposed therapy1' 5 9 .  The Court summarizes the variety of risks: 

/ 

1 .  probable risks which must be disclosed, 'as cont'rasted 

with mere possibilities, those which are involved in any 

operation. 

------------------ 
"note 30 ,p .208  



2. whether or not a risk is remote, if that risk should 

materialize and there would be grave consequences,therLsbmu~~t 

be disclosed. 

3. Those special F -  unusual risks that relate to the 
.- - 

particular case and serious consequences that could be the 
n 

' \  result in the spetific case, the risk must be disclosed, even- 

it is a mere possibility. 

The Court .concurred with the findings of the trial judge, 

reversing the Court of Appeal saying there was no evidence to 

support the interpretation given by Morrow J.A. 
1 

In a decision after H w ,  Chief Justice Laskin for the Court 

in the R e i b l  case (supra), again discusses the standard of 

disclosure of risks. Reibl, the \plaintiff/appellant, <age 44, 

formally consented to an operation to increase the rate of flow 

through the left carotid artery. He suffered a stroke which left 

him paralysed and impotent. The operation had been competently 

performed. The issue was lack of informed c'onsent because of 

non-disclosure of risks, having regard%to the particulars of the 

patient. 

The Court reaffirmed the dicta of the H o p p  case when it 

said, 

"...that even if a certain risk is a mere possibility 
which ordinarily need not be disclosed, yet- if its 
occurrence carries serious consequences, as for example, 
paralysis or even death, it should be regarded as a 
material risk requiring disclosurew60. 



. 
LC

 
,W

 
3
 

L
,
 

a
o

u
 



with the concurrence of the other judges, is that it was a 
% 

"breach of an anterior duty of due care, c o m p a z x M + C . . ~ t + -  - 

of due care in carrying but the particular treatment to which 

the patient has c o n ~ e n t e d " ~ ~ .  The English courts haye also held 
; 

that the doctrine of informed -consent is part .of the law of 

negligence, quoting with favor tfie words of Laskin C.J.C. in the 

- Rei b I  case65. "The materialicy ,of non-discl~sure"~ is not 

de"pndent solely upon expert medical evidence. Such evidence is 

to be considered along with evidence •’row other sources - e,g. 
i 

the pat'ient and-the patient's family. In assessi>ng all the 

f"- 
. ap . t evidence, consideration is to be taken of the patient's 

< particular concerns coupled with an objective assessment in 

terms of reas~nableness~~. 
\ %  

u .  

I n  summary non-psychiatric patients have the right to decide 
. . 

what may or may not be done with/to their bodies. Doctors ' 

treating' .them are in a fiduciary relationship with them, 

requiring sufficient information be given to them so as to 

enable them (the patients) to make an informed chpice for or 

against the proposed treatment. In addition to answering any 

questions asked, the Supreme Court of Canada has said that 
I 

doctors must take into account the particular position ,of 

patients whereby a consequence, which may only be a possible 

6 5  F r e e m a n  v .  H o m e  Office [ 1 9 8 3 ]  3, All E.R. 589 



risk,but nevertheless because of the nature of the patient's 

position, becomes a material risk. Is there a -distin- 

between a compe'tent, non-psychiatric patient and a competent, 

psychiatric patient in this regard? Except for the provisions 

within the certain provincial. mental health statutes which 

permit treatment to be imposed regardless of competence, it is 

submitted that there ought to be,no distinction. -Chief Justice 

Laskin in the Reibl case cites the words of Cardozo J., "Every 
& 

human 'being of adult years and 5oun.d rnr n d  has a right t c )  

determine what shall be done with his own bidy: a'nd a surgeoll 

who performs an operation without his patient's consent commits 

* an assault for which he is liable in damages"". An Ontario c a s e  

which will be discussed later ( p . 1 6 1 ) ,  permitted the imposition. 

of ECT upon a competent involuntary patient despite the 

objections of the patient and the patient's family69. Can t-he 

C h a r  r e r  overcome such an in•’ringement of personal autonomy? 
- 

Ought the C h a r ~ e r  through the courts protect the individual in 

such circumstances? 

'* .. 
T r e a t m e n t  a n d  o p e r a t  i o n s  wr f h o u r  c o n s e n r  

I t  was indicated in Chapter 2, that Nova Scotia is the 2 n l y  

provincial jurisdiction to reGuire in its ' mental health 

legislation that an assessment of competence be made for a l l  

invol-untarily committed patients and, i f  a patient is found t.5 

------------------ 
6 8 S ~ h i o e n d o r f  v .  S o c l e t y  o f  Neny Y o r k  H o s p r r a l  [ ! 9 1 4 ] ,  211 N . Y  
1 2 5 , 1 0 5  N.E. 9 2 , p . 9 3  (emphasis added) 

6 9 '  R e  7 c n d  B o a r d  o f  R e v i  e w  o f  W e r r e r n  R e g r  o n  e r  31  [ 1 9 8 5 1  3 
D.L.R.(4th) 442  



be incompetent,, to empower a psychiatrist to n.ake a declaration 
&% 

of incapacity (section 4 5 ) .  In Saskatc-, -tcRBerchn,w- 

M e n f  a /  H e a l t h  S e r v i c e s  A c t ,  one of three conditions to be met 

for admission is that "as a result of the mental disorder the 

person is unable to fully understand and to make an informed 

decislon regarding his need for treatment or care and 

/C ~upervisi,on"(section 24(2)(a)(ii). Section 3 7 ( 1 )  says that a 

patient shall be discharged when he no longer meets the criteria 

pr'section 24(2)(a). There is no provision for an involuntary 
I 

admission of a person who may need treatment and may cause harm 

to himself and/or others but is competent, except in 

emergencies. I t  is possible that the two physicians may believe 
,. 

that such a person does not 'fully understand' and is not able 

'to make an informed decision'. Such a criterion appears to be a 

, paternalistic approach. A 'recognizable reason' for disagreement 

with the physicians' diagnosis may not coincide with the 
i" 

perspective of the physicians. I t  may-- that a specific 

requirement to assess competence with respect to treatment 
0 

decisions will better meet needs and protect rights than 

requiri2g all three criteria to be met. 

I n  July,1983, Mr. Justice Durand of the Quebec Superior 

Court rendered a decision which discussed the.position of a 

person being held on a Lieutenant-Governor's Warrant and upon 

whom the staff of a psychiatric institution wanted to impose 
4 

treatment without the prisoner's consent70. The prisoner 

' * f n s t i t u r e  Phiiippe P ~ n e l  de M o n r r e a l ,  v .  Dion,[1983] 2 
D.L.R.(4th) 234 



e suffered from paranoid schizophrenia. Treatment to prevent 

deterioration sf his mental state was necessary b t t t - w m e M . ;  

An application, on behalf of the Institute, was made ior a - 
R 

declaration that the Institute had authority and power to force 

such a person to undergo psychiatric treatment. The prisoner 

_refused to recegnize that he was ill. 4 

* The Court refers to provisions in variouq statutes 

setting out the right of individuals to be free from anything , 

being done to theyr 'bodies without their consent. The learned - 

Justice notes exceptions such as minors and the obligation to 

look after those who cannot look after themselves. He refers ta 
, - 

an old English case72 and the doctrine of p o r t * r r ~  - pur  r r  a t . :  ., 

"...[it] is founded on the obvious necess<ity that the law should 

place somewhere the care of individuals who cannot tike care of 

themselves, parricularl y r n cases w h e r e  r r 1 .\ c l e a r  r bur . \ o m t ,  

c a r e  should b e  i hrown %around r hem. "(emphasis added by Durand J.) 

The court says that, with respect to children, the courts seek 
\ 

to determine what is "best" for the children. With respect to 

incompetent adults, the courts seek to make the decision which 

"the incapacitated person would have made i f  he had been 

competent to deciden7 but recognize that, subject t.o. 

exceptions, "An individual right to inviolability of his pers'on 

71Canadian Bit/ of ~ I ~ h l , ,  1960 (Can.),c.44 (as am.):Quebec 
Charter of Human Ri ghr s and ?'reedoms R.S.Q. 1977,c.C-12,sect iorr 
1 ;  Canadian Charter 07 Rrghts a n d  Freedoms(~upra) section 7 

72W'ellesley v .  D u k e  of Beaufort, [1827] 38 E.R. 237 and on 
appeal 4 E.R. 1078 

73note 70, p.238 k 



necessarily includes inviolability of his thoughts, his right of 

dissent and even to make wrong decisionswT*, ??leprisonerls 
Z 

8 

illness was such that it would not cure itself; that a part af ' 

the psychotic 'delusion is the inability to recognize the illness 

and the delusion of persecution by the government is reinforced 

by the fact of detention and prospect of a trial. The Court 

quotes from the Canada Law Reform Commission Report: M e n t a l -  

Dl s o r i i e r  a n d  t he  C r i m i n a l  P r o c e s s ,  1976 at page 76 wherein it 

speaks of refusal of treatment by a n  incapacitated person: 

The question is not whether the refusal is reasonable 
but rather whether the individual i s  sufficiently aware 
to make a dezision, even i f  we do npt agree with it71. 

Besides affirming that the doctrine of p a r e n s  p a t r i a e  requires 

that the State make a decision for an.incompetent citizen, the 

court decided each individual case ought to be examined by a 

court so that this right was nbt decided by medical opinion 

only. He cites an American case76 which disagrees with the 

Q u c n l a n  ratio77 of creating an ad hoc or permanent committee to 

take over duties which are within the jurisdiction of 

established courts. Durand J. adopts the Massachussets decision 

in Sar kon'r c z  when he describes the role of the courts in this 

area. He sees it not as an encroachment on the domain of medical 

expertise but "Rather. ..to require the process of detached but 

7 6 S v p e r r  n r  e n d p n t  o f  Be1 c h ~ r r  own S t  a t  e  S c h o o l  er a [ '  v .  S a i  kowi  c z ,  
[ ? 9 7 7 ] ,  3 7 0  N.E.(2n) 417 

" R e .  Q u i n l a n  [ 1 9 7 6 ] , 3 5 5  A.(2n) 6 4 7  0 
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passionate investigation and decision that forms the ideal on 

which the judicial branch of government was created. A r  hiewing 

this ideal is our responsibility ... and is not to be entrusted to 
. any other group, purporting to represent the morality and 

conscience of our society, ... ". The Court has expressed concern 

for its responsibility to make difficult decisions: for +the 

rights and needs of individuals and for the need to be certain 

that the individual in cases such as this, is incompetent. 

Concerning the latter point about incompetence, the court 
- 

found that Dion was capable of managing his affairs but that 

without treatment he would be condemned detention in 

perpetuity and eventual loss of all contact with realityw7'. . 
1 

Dion was sufferin>from paranoid schizophrenia "with megalomania 
4 + 

3 

and persecution complex"80. The evidence before the court was to 

the effect that as of, ~ugust 10, 1982 "the prolongation of his 

stay without pharmacotherapeutic treatment further aggravates 

his conditionn8' and further as of January 31,1983 "the delusion 

continues to entrench itself ..."''. Mr Jastice .Durand, after 

noting the above loss of contact with reality says "this is 

clear evidence of tne respondent's  ion's] incapacity and, 

using a c o n t r a r i o  the terms of the last paragraph of article 986 
e 



of the C i v i l  C o d e  the finds the respondent- is 'unable to give 9, 

specifically that Dion was incompetent, the above quotation, 
T + 

including the phrase from article 986 ' a  c o n t r a r i o '  "unable: to 

give a valid consent", means he was decided that Dion was not 

competent to give a valid consent at that time. However it is 

submitted that the most notable aspect of the Dion case is that 

it may presage direct court supervision of its judgements. 

Durand J. accepted the offer of the ~irector-~eneral'of Pine1 to 

set up a special medical committee to review Dion's situation 

regularly. 

I t  is to be noted that despite the evidence Eefore the court 

that Dion would deteriorate i f  not forcibly treated, Dion, prior 

to an appeal being heard, was found fit to stand trial, pleaded 

guilty and was subsequently released from Pinel. Durand J. hadL 
/ 

made no comment about the possibility of improvement as all the 

evidence was to the contrary. Sommerville observes that courts 

should make an express finding in this regard "because the 

chance of spontaneous improvement is clearly most important in 

assessing the risk/benefit ratio of various courses of action 

and in determining the overall justification of ordering 

treatment despite a person's refusal of itwe4. 

'~argaret A .  Sommerville, Refusal o f  Medi ca! T r e a t m e n t  i n 
' C a p r i v e n  Circurnsrances, 1985, 63 C.B.R.S9,>.61,note 7. 



Morrison in his comments about the Dion case8hotes that 

Dion did not fit the criteria under ,the T k - W i  c Cur at or 

or the M e n t a l  P a t i e n t  P r o t e c t i o n  Act of Q u e b e c .  He says "The - 

court itself provided the substitute'consent" ". He 'says that 

the M e n t a l  P a f i e n t s  P r o r e c r i o n  A c t w  uses danger-ousness asthe 

basis of commitment, not treatment, and the P u b l r c  H e a l t h  A c r "  

authorizes treatment in cases of emergency. The legislat ion does 
4 .  

not contemplate the idea of emergency in relation to situa~~o~,:; 

where the patien't's condition will deteriorate wi thnut 

treatment. -Generally speakfng, -. i t  is apparent that the 

principles of patbrnalism are to be considered alongside the 

principles of autonomy as well as the interests of health and 

State againqt patients' best interests. In the particular case 

of Dion, Morrivson 'believes the trial's decision fused 

paternalism with autonomy, and.that. the two interests (State and 
I 

patient) were almost identical, because to end detention, it was 

necessary to treate9. 'It was recogn-ized by Morrison t h a t  the 

area,s of competence to refuse or to consent to treatment and 

competence to manage one's affairs are distinct and ought not be 

mixzd. He say 

The overruling of patient's treatment refusal rests on 
the assessment and and determination of incompetency of' 

' ------------------ 
a Denis Morrison, T h e  ' R I  g h r  r o R e f u l  e  T r e n t  m e n ~  I n Q u r b r c  
Health Law in Canada, 5 : 6 5 - 6 8  

L.R.Q. c.P41 



r- such a patient in very well defined circumstances and 
only in, the case of firmly expressed, long-sustained 
refusal-. . . after having exhausteti the mechanisms 
resulting from the principles of sound clinical practice 
and j~dgement.~'. * 

In an Ontario High Court of Justice case mentioned ' 

L 

earlierg', Mr Justice Van Camp was called upon to rule on the 

issue of whether or not to impose ECT treatment on a competent 

involuntary patient. This was prior to the effective date of 

section 15 of the C h a r t e r .  The manner in which the issu 

before the court was such that the only issue was whether ECT 

was a form of psychosurgery. Psychosurgery is prohibit'ed by the 

Ontario M e n r  a1 H e a l  I h  A c t  (section 3 5 ( 5 ) ) .  The court notes that 

there is a basic right to remain untouched by others and that 

statutes should not be interpreted in a fashion which is 

contrary to that right unless that intent is clearly expressed. 

I f  there is more than one reasonable interpretation, the court 

should adopt the meaning which least disturbs that right. Also, 

to be noted is that the onus is upon the applicant to prove that 

ECT ,is a form of psychosurgery. Section 3 5 ( 1 1  defines 

psychosurgery for the purposes of this statute. For the purposes 

of this case the relevant portion is: "psychosudgery means any 

procedure that ... interrupts the continuity of histologically 

normal brain tissue,...": 

Van Camp J. accepts the evidence that ECT causes "no 



interruption of continuity of tissueRg2. Therefore, a s  ECT was 
- -- - 

not a form of psychosurgery, the Board of Review had 
\ . 

juri~di~tion to the treatment. 
a 

In Ontario, it appears as if the policy makers are uncertain 

as to the direction in which they intend to go. A s  noted in 

Chapter 3, the legislature passe2 Bill 7 (not proclaimed) which 

withdrew from the Board of Review the jurisdiction to override 

an involuntary .competent S t  ient ' s refusal 'to consent and by 

Bill 190, (first reading in the legislature) it is proposed to 

return that authority to the Board as well as extending the 

compulsory treatment provisions to those who are held under a 
b 

warrant of the Lieutenant-Governcr and those who are remanded by 

a court for observation and assesment. I t  would appear that 

these last two provisions would apply even i f  the persons 

concerned do not meet the criteria for civil commitment. I t  is 

submitted that this about-face is a regressive move which is not 

in keeping with the spirit and letter of the C h a r r e r .  I t  is 
& 

further suggested that, if it is accepted that competent 

mentally ill patients have a moral right to refuse treatment, 

that right should be recognized legislatively rather than be inq  

required to prpceed through the web of various court levels i n  

order to enforce that righ-t. I t  would appear that t h e  

psychiatrists in Ontario were successful in urging the 

provincial government to alter course because of the expressed 

fear that recalcitrant 
pat ientr with the ri9h.t tc. refuse 

------------------ 



treatment would turn psychiatric facilities into warehouses 
i 

rather than hospitalsp3, There can be no dQubbtt_tlmthpconflict 

of needs versus rights is still continuing. 

The question remains asCto why such a narrow argument was 

raised. The report does not indicate why the patient and her 

family were refusing this treatment. Were alternateaforms of 

treatment attempted without succes;? The patient was present and 

was represented by counsel before the Board of Review.  his 

Board was composed of two psychiatrists, one lawyer and two 
K ,- 

persons who were neither psychiatrists nor lawyers.' ThS. ~oa'rd 

was unanimous in its decision to authorize the treatdent, Would 

the decision of the Board or P court be any different now that 9 
section 15 of the C h a r t e r  is in effect? I f  the law is that 

treatment cannot be imposed without consent upon a competent 

patient, then, do statutory provisions which Hthorize the 

imposition of treatment upon competent involuntary patients 

contravene section 1 5 7  That section says, in part, that every 

per son "has the right to equal protection ... without 
discrimination ... based on ... mentall..disability."? As the 

issue of informed consent was not argued-before Van Camp J., 

this case decides nothing more the proposition that ECT is not a 

form of psychosurgery under this definition. It is unfortunate 

that the issue of competence was not raised befork the court. 

3 ~ . ~ c ~ a g u e ,  C I  v l  I R I  g h r  s E n d a n g e r e d  i  n  M e n t  a1 H e a l  t h  B i  I I, THE 
GLOBE & MAIL, April 20,1987, A7, as cited by S. N. Verdun-Jones 
in unpublished article dated May, 1987 The R i g h t  t o  R e f u s e  
T r e a t m e n t :  T h e  O r h e r  S i d e  o f  t h e  C o i n  

7- 
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On 0ctober 23, 1986, Mr. Justice La Forest delivered a 

judgement on behalf of nine justices + of - the --- Supreme Court of ' 

Canada,in the name of Re. E v e g 4 .  Eve at the time of the original 
I 

hearing was a 24-year-old female person who suffered from 
% 

extreme, expressive aphasia and was considered to be mildly to 

moderately retarded. Evidence before the court was to the effect 

that, physically, she was an adultiattracted to and att,ractive 

to men; might be capable, under' supervision, of performing the 

mechanical duties of a mother but no more; incapable of 

comprehending the concept of marriage; of understanding the 

relationship between intercourse, pregnancy and. birth. Her 

mother, a widow, sought an appointment as Eve's committee with 

authority to consent to the sterilization of Eve. There w d s  no 
-. 

question that this was to be a non-therapeutic operation. Mr. 
b 

Just ice McQuaid of the prince Edward Island. Supreme Court de-nied 

the application. On appea1,the P.E.I.S.C.(in banco) reversed the 

decision. The Supreme Court of Canada restored the original 

decision. Following an examination of this case will be a review 

of a B.C. Court of Appeal decision entitled K e . K .  9 5  where the 

operation cbncerned involved a minor and the court wls a b l e  to 

classify the operati-on as therapeutic and arrive at a different 
7 

decision than Mr Justice La Forest. 

Essentially, the judgement of La Forest J, says that 
% 

sterilization "should never be authorized for non-therapeutic 

9 1  El9851 63 B . C . L . R .  1 4 5  



purposes under the p a r e n s  p a t r i a e  jurisidictio %. of the court. 
1 '. 

I n  fact, he says that "[tlhe grave intrusiononqperson's 

rights and the certain physical damage that ensues from 
- 

non-therapeutic sterilization without consent, when compared 

with the hi g h f  y q u e s t  I o n a b l  e a d v a n l  a g e s  that can result from it, 
0 .  

have persuaded me that it can never safely be determined that 

such a procedure is for the benefit of that personWg7(emphasis 

added). It would sppear that the basis for a non-consensual 

operation is whether or not thedoperation is therapeutbic or 

non-therapeutic. .The Supreme Court' of Canada, speaking of 

hysterectomies as a form of sterilization, appears to be saying 

+ that such an operation can never be therapeutic. While not being 

openly critical of the B.C. court  of Appeal, La Forest J. said 

that the decision in the Re. K. case "is at best dangerously 

close to th6 limits of the permis~ible"~~. La Forest J. said 

that "sterilization may, on occasion, be necessary as an 'adjunct 
0 

to treatment of a serious malady but I would underline that 

this, of course, does not allow for subterfuge or for treatment 

of some problem"99. It is within this context,'I marginat 
suggest, that 'permissible' is defined. 

In the course of arriving at the Court's decision, La Forest 

J. made some very interesting comments; and coming as they do as 



part of a Supreme Court of Canada decision, bear mqch weight 

regardless of whether some of them may be obi I e r  d i  c t  a .  After. 

noting the historical evolution of p a r e n s  p a t r i a e ,  tha learned 

I justice cites ~heobald"~ for the observation that this doctrine 

has never been limited by definiti~n'~' but that does not mean ~ 

"that the discretion to exercise it is unlimitedw102. As the 

jurisdiction of the court is based upon the necessity of actinq 

"for the protection of those who Cannot care for t h e m ~ e l v e s " ' ~ ~ ,  

the principle to be followed is that "the discretion is to do 

* .P - what is necessary for the protection of the person for whose 

benefit it' is to be exerci~ed"'~!'. The learned Justice reminds 
-I 

us that the discretion is not for the benefit of others and it 

is important for the courts to bear this in mind when "tempted 

to act because failure to do so would risk imposing an obviously 

heavy burden on ,some other individual" ' 05. He also recalls the 
words of Lord Eldon: "it has always been the principle of this 

court, not to risk incurring damage to children ... which it 
at 

cannot repair, but rather to prevent the damage being done"'OL. 

La Forest J. says, to emphasize the point, " ... a court...must 

exercise great caution to avoid being misled by this all too 
------------------ 
' ' ' T h e  L a w  Re1 a t  1 n g  r o L u n a c y  ,H.THEOBALD, 1 9 2 4  

'O'note 94, p. 1.6 

10"elIesley v .  Wellesley ( 1 8 2 8 )  38 E.R. 242;  p.30 Eve judgement 



. ==, 

human mixture of emotions and motives"'07. 

< 

- -- -- 

Mr. Justice La Forest points out the fallacy of atte.mpting 

,to classify 'substituted -judgement1 as being in effect fhe 

- person's own judgement. While the issue ot whether a court may . 

authorize a sterilization operation (or any other operation) % 

upon an incompetent person may be debatable, there can be no ' 

question that any such decision by any person, other than the 

- '' subject of the operation, is not Ei decision of ' the subjec't, 
1 

I 

whether it be classified as a' substitute' decision or one.made' 

in the 'best i,nterests1 of the subject. The Justice quotes . from - %  

, American casesJo8 and adopts for himself, the words: "It c4early- 

is not a personal choice, no amount of legal legerdemain can 

make it so.," 

Th.e court concludes with a brief comment on the burden of 
* "- 

proof, noting. that as- a surgical proceduredin normal 
C 

circumstances requires consent,-the burden of proof rests with 

the, applicant who seeks to have i t  performed. The burden of 

proof is a civil one but "must be commensurate with the 

seriousness of the measure proposed"log.' Thus rejected again is 

the degree of proof set out by Chief'Justice Burger of the 
* 

'United States ~ u ~ r e k e . ~ o u r t  who stated tfiat ;l&r and convincing 
a 

evidence was th6 st8ndard. of- proof required when benef i'ts and 

l o 8 R e .  Guard1 anship o.f E b e r h a r d y  [1981] 307 N . W . 2 . d  881,p.893 
(Wis.S.C.);Rc.Grady [1981] 426 A.2d 467 (N.J.S.C.) 



7 

personal rights conflict in matkers - involving compntknt 

persons I l o .  This standard of prooef was adopted by-Wood J. in the 

original hearing of R e . ,  K. This matter Kad previously been 

discussed in B.C. courts and rejectedd 
9 

L 7 These two B.C. cases relate to applications under section 2 7  .-  

of the B.c.. M e n ! = /  Heal t h Act  by mental patient; w o argued thJt T 
I 

they >,were no longer within the definition of being mentally-ill 

and ought to be released. Mr Justice Locke, in the last noteti-. . - . . 
- .  

case, quotes extensively from the judgement of Chief Justice: 
i D 

Burger including the following: 

"...we must be mindful that' the functic.7 of the legal 
d 

process is to minimize the risk-of erroneous  decision^...""^ 
? 

- 
q "At one time or another every person exhibits some abnormal 

I 
I 

behavior which might be perceived by some as symptomatic of a 

mental or emotional disorder, but which. is * i n  fact within a 
sY 

range of conduct that is gkneraliy acceptable . . .  Loss of liberty 

calls for a showing that the individual suffers from sornealng 
I , % 

,more sefious than is demonstrated by idiosyncratic beha~ior""~. 
i, 

'I + 6 

"...the individual's interest in the outcome of a civil 

commitment procedure b s  of such weight and g;avity that due 

------------------ 
l ' O A d d i n g r o n  r . ,  T e x a s ,  [ I 9 7 9 1  44) U.S. 418 

H o s k i n s  v .  H i s l o p ,  [ 1 9 8 1 ]  26 B.C.L.R. 165 (WallaceQ.,in 
. chambers); R o b i n s o n  v .  Hi r ! o p ,  [1980] 24 B.C.L.R. 80 (~&dre J.1 
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British ~olurnbia''~. I t  may be surmised that Locke J. is 

reluctant not to be. able to follow the s t a n d a r d e m m d & b ~ -  

Burger C.J. However. it is suggested that that by emphasizing 

'the gravity of the consequences' the learned justice has found 

an implicit means of increasing the burden of proof when civil 

loss of liberty is at sta-ke, the quality of proof b e i r ~ g  
:&I 

commensurate with the consequences. 

In view of the comment,by M E  Justice La Forest about  t h ~  
L. 

Court of Appeal decision regarding Re=. K ,  i t  will be appropriattx 

to examine the original hearing before Wood J.. as we.11 as t h e  

Court of Appeal decision. In January, 1985 r ~ustice Woad 

rendered his decision in this matter1Ig which involves a n  

application by the mother of *a severely handicapped female cLhi l d  

( ( 1 0  years old) for an hysterectomy. The evidence indicated that 

the .onset of the child's menstrual periods was thought to be 
ii 

imminent and the child had a phobic feqr of the sight of blood. 

She was not capable of recognizable speech and cannot 

communicate her feelings in great detail but can display b a s i c  

, embtions of love, hate and fear. She could respond appropriately 

to simple questions and directions and i t  was believed that she 
L 

understood more than she could communicate. The court found that 

the parents wanted the operation.to save their daughter from 

potential problems and not for the contraceptive effect. 

'L 

------------------ 
I 1 8 ~ d o l p h  v .  ~ d o l ~ h ( 1 9 6 4 )  51 W.W.R. 42 , 



For Mr Justice Wood there were two issues before the court: 

l a )  Who can 'legally consent to t - s t e r i 1 i a a ; e h  
* 

patient is incapable of consent through age or disability? 

(b) What standards are to met before a substituted consent can 
\- 

be given? 

Wood J., referring to- old case law and Blackstone's 

Commentaries, noted that the rights of parents cannot be 

discbssed without recognizing that the role of parenthood is on9 

-' of obligations rather than rights. He said parental rights are 

"subject to the power of the court to intervene for the benefit d - r' i 

-0 f the child"120. There is legislative support for this 
-%\ 

proposition . Once it is seen that the court can intervene, 

the question to be answered is whether the jurisdiction should 

be exercised in the instant case. The test is the benefit of the 

child, Such power, argued by the Attorney-General of B.C. :and 
V 

agreed to by wood J., ,,should be exercised "sparingly and 
rn 

cautiouslyw 1 2 2 .  What dre the legal rights of K? Uithout a valid 

consen>t', the court notes that th?reO are two, sets of 
< 

consequences : 

1 .  The liability of doctors who operace and 

2. violstion of the personal security of K. 
P 

This leGal right to personal security is recognized in our ' 

C o n s r  i r ur  i o n  arld there is equal protection to infants and the 

1 2 1  Famrly o n d  Child S e r v i c e  Acr ,3.B.C. 19801c.ll,sect~on 21 



mentally disabledlZ3. A further right.-. the power and privilege 

ti bear children - is affected by this dbtision. +fr Juskkcebbd 

accepts the comment of Madame Justice Heilborn: 

- The type of operation proposed is onedwhich involves the 
deprivation of a basic human right, namely the right of 
a woman to reproduce and therefore it would, i f  
performed pn a woman for non-therapeutic reasons and 
without her consent , be a violation of such right'24. 

Even if it is unlikely l Z 5  that K will ever have children, Wood 

J. says the right is no less important to her. He says that Rhe .. 
t7 

power to reproduce, part of the identity o'f' a woman, is no less' 
I 

integral to K's womanhood than a normal woman. To deny thais, 

would ."mean that a person such as K is not entitled to .equal 

protection as guaranteed by section 15 of the Char~rr. J f  K was 

competent, she could at some time consent to this as it is a 
- 0  

legal operation. 

After examining various definitions of 'therapeutic' and 

considerinq medical opinions, the Justice decided that ' the 

proposed operation could not be classified as therapeutic and 
a 

points out that it is uncertain how K would react to menstrual 

flow. While the courts are unlikely to intervene when the issue 

involves a therapeutic treatment or operation, when the risks 

and benefits are about equal or risks out..eigh benefits, the 

court must invoke its inherent jurisdiction to see that the best 

interests of the child are met. The decision to be made is not 

1 2 3 ~ e ~ t i ~ n ~  7 & 15 of the Charter of R i g h t ~  a n d  k ' r e e d o m s  

'*'Rer D. ( a  mi nor), [ 1 9 7 6 ]  1 All E.R. 3 2 6 , p . 3 3 2  

125and disastrous, in the view of a pediatric neurologist , '_ 



solely a medical one nor one which ought to be made 

s~bjectively"~. While parents have the rmy to give a 
G 

substitute consent for a non-therapeutic procedure, the cou r t  

has the duty and power to review that consent and to intervene, 

i f  in the court's opinion, to do SO-, would be in the best 

interest of the child. 

Having decided to review the matter, the court must consider 

who bears- the onus to establish that such 'an operation .is in the 

best interest of the child/adult; what factors are to be 

considered and what standard of proof is required to satisfy the 

onus. Wood J. stated that the person seeking the non-therapeutic 

operation must demonstrate the merit of the application by clear , 
% 

and convincing evidence. As has already been noted in the Eve 

case, this standard is not recognized by Canadidn courts. In an 
1 

appeal of this matter, the B.C. Court of Appeal also .rejected 

this standard. 

The Court of Appeal reversed Wood J's judgement in May, 

1 9 8 5 ' ~ ~ ~  refused an application to delay judgement pending 

tiling of an appeal; an application to the Supreme Court of 

Canada was,knied because no one had status to appear128. It is 

believed that the operation was performed before the matter of 

the application could be heard. The Court of Appeal held that 

lZ6In Re. Eve, one medical witness said "...if this girl were 
your daughter, would you have' her have a sterilization?" 

' 2 7 [ 1 9 8 5 ]  63 B.C.L.R. 1 4 5  

l f s [ 1 9 8 5 ]  4 W.W.R. 757n 



b) 

wood J. had considered the problem of handicapped children in 

general rather  than t h e  issue of what was i-*iAre best A I I ~ ~ L  tlst 

of Also, Mr Justice Craig held that Wood 3 .  erred in 

placing upon the parents of K the onus of establishing their 

case at too high a standard. 

iYr Justice Anderson, who concurred with Craig J.A., added 

some additional comments. He disagrees with Wood J. at the 
i 

outset when he stated that "the fact of sterilization was 

irrelevantw because 

"It was conceded that for Iniant K pregnancy would be a 
disaster. The loss of the right to reproduce was,  
therefore, not a matter for consideration. It could not 
be asserted that there was a reasonable possibility that 
Infant K woulu ever have the intellectual capacity to 
appreciate the loss of her uterus or menstrual function. 
I t  follows that the authorities involving sterilization 
of mentally disabled persons for purely contraceptive 
purposes, were inappli~able"'~~.(ernphasis added) 

With respect, it is submitted that absence of "intellectual 

ability to appreciate" the consequences of stert~ilization, is not. 

the only criterion by which a distinction can be made b e t w e e n  

therapeutic and non-therapeutic processes. There was before Wood 

J., evidence* that K may not have related to her menstrual flow 

in the same manner as to bleeding from an injury or the taking - 

of blood samples. There was no evidence of K's reaction to klood 

in general such as seeinq blood from another person's wound. 
i 

Also there was evidence before Wood J. that there i s 

psychological damage resulting from such , a  non-consensual 



operation. Wood J. had described therapeutic procedures as the 
- - - - - - - - - 

treatment of existing malfunctions rather than anticipated 

problems, Also, before - Wood J., was the evidence of Dr, B, 

Tischler, that at an institution- for severely or profoundly 

mentally handicapped persons, during a period of 35 years, there 

had not been a hysterectomy performed upon a patient. It was 

indicated that hyqienic matters related to menstral flow were 

handled in the same manner as other toileting functions. The 

Court of Appeal chose not to make comment on any of these 

matters in its judgement and rested its decision upon the 

questionable belief that the operation was therapeutic. 

Grisso r~commends the development of measuring instruments 

by which functional abilities can be assessed. Through the use 

of such instruments, there will be greater uni,formity of 

assessment procedures and a greater awareness of the need to 

assess competence. Such instruments are to be guides in 

assessing competence to make treatment decisions. 

Conscientious use of such instruments will necessitate the 

giving of information to the patient that is cpnsistent kith the 

patient's educational, vocational and social background. The 

instruments should be able to indicate how the patient has 

assimilated the information in the context' of treatment needs. 

To recognize the individuality of patients is but one of the 

difficulties to be met in preparing such an instrument. Others 



involve the misperception of mental health professionals that 

that specific assess~ent of campetencc for making treatmPnt 

decisions is unnecessary and convincing practitioners of the 
7 

need to distinguish between functional competence and global 

competence. 

It is anticipated that the courts will have opporttnities 

through the application of C h a r t e r  provisions to assist the 

mentally ill in enforcing their rights. Whether the courts wi l l  

view' these rights from a needs or a rights perspective, will 

depend upon the social awareness of the members of the v a r i o u s  

courts. 

There is no question that 'ordinary' patients have the right 

to say what is to be done to them. The main distinction between 

'ordinary' patients and mentally ill patients is not the fact of 
* 

mental illness but the question of competence. Disclosure of 

appropriate information and assessment of the manner in which 

that information" is used, sh'ould allow for assessment of the 

ability to make treatment decisions. I t  is submitted that the 
a 

fiduciary relationship between the doctor and the patient 

requires this. 

The . H o p p  and R e i b l  cases set the req-uirements and the scope 

of disclosure. Succinctly put, disclosure must place the patient 

in a position to make an informed decision and the information 

given must have regard for the peculiar position of the patient 

vis-a-vis life style, age, occupation etc. In other words the 



physician ought to be aware of what is important to the patient 

and will likely influence the decision to p r a c e e & m L p r O c e e d  

with the prescribed treatment. 

The D r o n  case accepted the Canadian Law Reform Commission's 

view ( 1 9 7 6 )  that the issue involving the mentally ill in the 

criminal process is whether the individual is sufficiently aware 

to make a decision, regardless of approval of that decision. 

Justice Durand also insisted that because of the seriousness of 

treatment without consent, it was the duty of the courts to 

consider each application for such treatment and that such 
, 

responsibility is not to be given to institutions. 

. The Eve and K. cases,discussing non-consensual operations, 

decided t b t  the main criterion in such matters was whether or 

not the operations could be classified as therapeutic. As a 

result of Eve, non-therapeutic operations are unlikely to be 

permitted upon persons unable to give consent. Mr. Justice La 

Forest has p1aced.a limited'aeaning upon the term 'therapeutic' 

to the. extent that the situation of Re. K. would not 'be 

f repeated. 

The E v e  case is4important with respect to the mentally ill 

as well, due to the emphasis placed upon the issue of 

competence., It is submitted that to embark upon a ccurse of 

treatment with~ut specifically determining competence is a 

violation of the C h a r t e r .  The Hopp case sets out the criteria to 

be met in' the case of 'ordinary' patients. If it is necessary , 
I *  



that they be told the n a t u r e  of the proposed treatment, its 

gravity, material risks and any unusual risks attendant upon the 

'performance of the treatment, competence of the mentally ill 

should be specifically assessed a to determine whether that 

information has been absorbed and appreciated, as' is the 

situation in' Saskatchewan. ' ^ 

As indicated in chapters 2 and 3, only in one Canadian 

j,urisdiction is an assessment of competence required. Canadian  

authorities have been no more diligent than ~rner - i can  

jurisdictions were 13 years ago: 

"virtually all present involuntary commitment statutes 
however allow the commitment of mentally ill individuals 
who are dangerous to themselves without a finding that 
the individual lacks the ability to evaluate the 
desirability of such protection. Similarly over half the 
States which authorize compulsory hospitalization for 
t h e  care and treatment of the mentally ill, do not 
require that the individual be unable to make his own 
treatment decision"131. 

X - 

------------------ B 

13'Ci,vil Commitment of t h e  M e r l r a i l y  1 1 1 , 1 9 7 4 ,  87 Harvard Law 
Review 1190 



CONCLUSION 

"Witchesw and "sinners"," fearsomew and "dangerous" - these 
Y 

words have described how the mentally ill have been perceived 

through th6 ages. Chains and locked windowless-rooms, shunned . 
and isolated - these are examples of how society has treated the 

mentally ill in the past1. In the enlightened '80's of the 20th 

century, these unfortunates are no longer see" as witches and 

sinners but as persons suffering through no fault of their own. 

The physical restraints of chains and locks are no longer the 

standard form of treatment in Western society but may have been 

replaced by chemical bonds without the ascertainment of 

competence to accept or reject treatment. 

I t  is apparent •’;om the legislation that persons committed 

to mental health facilities, have gained some rights, limited 

periods of commitment and review boards to hear their complaints 

and to determine whether the commitment is justified. Some 

legislative provisions of the Victorian period continue in 

current legislation. The requirement that the patient be seen by 
z 

two physigians, separate from each other, continues today in 

most Canadian jurisdictions as does the concept of a Visitor to - 

inspect places of detention (commitment) in Saskatchewan. In 

Saskatchewan, there is the Official Representative whose duty it 

'Joel Hursuield, T h e  Q u e e n ' s  W a r d s :  W r a d s h i p s  a n d  M a r r i  a g e  
u n d e r  E l i z a b e t h  I ,  Frank Cass & Company Limited, London, 1973; 
~iliott T. Currie, C r i m e s  W i t  hour C r i m i n a l s :  Wi I chcraft a n d  I t s  

-'- C o n r  r o l  i n R e n a i  s s a n c e  E u r o p e ,  Law 'and Society Review, 3:7-32, 
1968 



is ,to see and advise., each committed person as to rights and 

pr-ecedwes. In the Australian state of New South--Wirks, L L ne 

pos'ition of the Visitor continues. 

New legislation in Saskatchewan, the Northwest Territories 

and Ontario and unproclaimed legislation in New Brunswick 

indicate a further movement towards helping the mentally ill by 
a I 

making the determination of competence a requirement in 

Saskatchewan; by recognizing multi-cul9lism in the Northwest 

Terrirories and in New Brunswick's unproclaimed legislat'ion, 

there is recognition of the need to inform patients of the 

reasons for detention and their right to retain and instruct 

counsel. The majority of Canadian jurisdictions continue to' 

impose treatment upon involuntary patients, whether competent or 

not, without the consent of the patients., As has been seen, 

Saskatchewan requires that for a patient to be@involuntarily 

committed, his/her me-htal condition must be such that there is 

incompetency. I f  the person is competent,legally that person 

cannot be involuntarily committed in Saskatchewan. No treatment 

is to be imposed upon a competent person without the consent of 

that person. Further, the attending physician must discuss the 

purpose of the course of treatment with the patient along with 

alternatives and consider the comments of the patient prior to 

'commencing the course of tre,atment. 

In Nova Scotia the relevant legislation contains , a strong 
9.- 

statement in support of the concept of the right to refuse 

treatment. However, there is another criterion which diminish-. 
't. 



- 
that statement and permits the discretion of a psychiatr-ist to 

I 

be virtually unfettered. By section 4 4 ( 2 )  ( e l  of the - statute, - the 

psychatrist is empowered to determ whether or not the - 
- 

patient's ability to consent is affected by his condition. There 

is a saving provision in section 5 0 ( 1 ) ( % 2 )  which provides that a 

declaration of incompetency can be r e v i e m  by a review board or 
J" 

a county court. 

While some provinces hai& made changes concerning competence 

and rights, it would appear that ~ntario, as indicated in' 

Chapter 6 is not certain as to how to deal with the question' of 

imposed treatment upon competent mental health patients. This 

inability to set a policy ,which will meet the needs and rights 

in this area, points to a dilemma which confronts policy makers. 

Part of the dilemma is to try to reconcile the demands of 
\ 

mentally ill persons, who are competent, that they be allowed to 

make treatment decisions "with the aims of' the mental  health 
a 

professionals who seek to help them with programs designed fo r .  

that purpose. The battle over needs and rights continues in all . 
Bb 

Canada but, currently, is more visible in Ontario. 

There are at least three groups of peopl-e by whom t h e  

men,tally ill are affected - policy makers, policy implementors 

and mental health professionals. The policy makers inklude 

politicians and government employees. Persons in this group 

design strategems to meet public needs as t h e y  see them and 

determine what financial resou'rce,s=are *to be allocated to the 

programs. I t  will be this group, for example, who will decide 



the extent of de-institutionalization and what community 
1 

facilities will be $v'ailablt for discharped per-. 

The policy.,implementors are those who function within policy 
-. 

guidelines to put into effect the policies. Given the general ' 

policy and the extent of the financial commit,ment, the 

implemgntors put into egfect the broad policy in a manner which1 

may or may not have been intended by the policy makers. It is . 
conceivable that, with many persons involved in the-setting and 

implementation of p-olicies there will be conflict between the 

different perspectives. Those who have the. responsibility far 

setting the amount of funding available and of accounting for 
i 

tRe funds used in each segment of the various programs, may 

attach more or -less significance to some aspects of mental 

health policy than will the p~licy~implementors and the mental 

hea3th profess-ionals. I n  such' situations, it is apparent that 

such matters as funding, priorities e r ' c e t ' r a ,  are likely to be 

determined by factors not wholly related to the needs of the 

mentally ill. 

The mental health professionals, the only group with whom 

the mentally ill have any contact, are faced with t h e  problems 

of providing treatment within certain constraints. Physical 

facilities for assessment and treatment are limited by funds 
- 

,available. Type of treatment I s  defined by policy considerations 

as well as the illness of the patient. For example, a patient 
* 

fray. be adequately treated as an out-patient but because the 
# 

patient cannot care for him/herself totally - meals, medica,tion 



or. adequate accommodation - there is a committal due to 
3 1 

inadequate- c o m m ~ n i t ~  services to assist him/her, r t m u l c b e  
'. . 
,. '1. 

remarkable, if governments in Canadian j~risGi-~tigns which 

emphasize privatization and de-inst itutkona1i;ation. would 

follow the recommendations of the previously mentioned Richmond 

Report in New South Wales to set aside a portion of monies 

received from the sale of institutional property. For example, 

i f  fifty percent of monies received from the proposed sale of 
L 

the Riverview complex in Coquitlam, B.C. could be allocated . t o  

community resource development - to care for the discharged 

persons, then there would be some hope' for the marginall-y 

competent. Not only would such a provision be remarkable, it 
i 

would indicate a new, different and more realistic concern for 

the mentally ill and the problems to be met in the communities . .  
to which the discharge.,d patients are directed. 

- 

The matter of equitable policies and laws, as contemplated 

in the title of this work, involves the distribution of equal 

justice or fairnessz. Involved in this, is the issue of the 

mentally ill and their rights as protected under the C h a r r r r  and 

the rights of the rest of society which could be, in conflict at 

times. As ingicated earlier in the Plaut article3, legislative 

provisions are not sufficient, by themselves, to bring about 

policy changes. The study in a hospital by Lidz e l  a l u  indicated 

------------------ 
2 ~ u h n  Rawls, A Theory of J u s f i c e  ,The Belknap Press of Harvard 
University, Cambridge, Massachusetts, 1971 

3note 42, chapter 2 

'note 40, chapter 6 



- 
that co-operation and commitment to change by-mental health . - 

professionals are necessary to bring a b u t  ~ . n C c ~ c e  

of Freedman's belief that it is a moral necessity that competent 
4 b 

mentally ill patients be allowed to make decisions -about 

treatment, means that a specific effort must be made to assess 

competence. 

~t has become(%pparent during the research and writing of 
- 
this discourse, that the issues of rights and assessment of 

competence to make tr~dtment decisions are more complex than a- 

simple yea or nay. Because a 'mentally ill person does not 

receive treatment in a vacuum, psychotherapy should not be a 

_ unitary phenomenum. All patients, it is suggested, are social 

beings functioning within various contexts whether the illness 

be physical or-mental. The nature and effectiveness of treatment 

will be affected by the environment of the patient which has 

controlled or airected, to a certain extent, their behavior and 

-relationships. Recognition of this is to be found in the 
9 = 

Northwest ~erritories legislation to which reference was made in 
1 

Chapter 3. -coles makes reference to this/ social aspect of 
' 2  - I ,  

treatment an8 its efffectiveness5. He reTers to a study of '"- 

~cNair, Callahan and Lorr in f 9 8 2  which examined the 

relationship between the therapist's personality and the 

patient's response to therapy and found it "was dependent on the 

similarity of backgrcund and interest of patient and 

S ~ . ~ . ~ o l e s ,  C l  i ni c a l  P s y c h o p a r  h o l  o g y :  A n  i n t  r o d u c t  i o n ,  Routledge 
and Kegan Paul,  ondo don, 1982 



*t,herapistsW6. However, he notes that this may 'vary with the""type 

of illness. It is accepted at the.present, according to Coles, 
? 

that an ' empathetic therapist is more successful with . 

schizophrenic patients than th'e impersonal therapsit who is 

better with neurotic patients. This is not to suggest that it is 

possible to be absolute about what is effective treatment or 

whichlfacet of' treatment is most effective. The complex equation 

C by which reatment effectiveness is measured,. requires a 

knowledge +of what is being measured, how and by whom i t  is 

measured. Coles s.uggests that this is so because psychotherapy 8 

and mental illness are multifaceted and interactional. Any 

illness presents different faces to those involved. To the 

mentally ill, the distress, symtoms and/or complaint are 

 subjective. The - therapist sees the issue as one' involving 
, 

I 

disease and/or conflict. The community sees mental illness as a 

potential source of violence. The State focuses principally upon 

the cost of , treatment. Further, the critqria by which 

-effec.tiveness of treatment is to be measured are to remain , 

constant and conclusions are to be limited to those criteria w 

d 

when examining treatment effectiveness. Consideration is also to 

be had for adverse side-effects of the treatment, The selection - 

of criteria presupposes a definition of suc~essful treatment and 

a knowledge of. the effect of each aspect of the treatment. In  

essence, while an evaluation of any treatment program is s 

steadily evolving process, there needs to be an awareness of the 

------------------ 
6 i  bid,, p . 3 8 2  



. -  

patient's background, what type of illness is presented by the 

pat ient and how long the patient s -&k&&Ay&he---- 

illness. Coles indicates that treatment is iessef fective if the 
, . 

illness is long standing. He also observes that ."psychiatric 
% 

diagnosis is a long way from being perfectw7 and "attempts 

val idate psychiatric diagnostic procedures have been-- severely 

limited, by the absence of agreement regarding the definition of i 

I t  is'apparent, as mentioned earlier, that the disorders... . 
- 7 

" the value of a specific treatment is an evolving matter which is 

dependent. upon additional knowledge which comes to the fore 
- 

through experience.and resear-ch. Clearly, as 'new' knowledge 

comes about, definitions of problems (illnesses) must' be 

re-examined, refined or discarded. Recognition of biases and 

accepting of evidence contrary to biases.are keys to defining 

problems and -finding solutions (effective treatment). 

'5 

Concerning the issue of competence to make treatment 

decisions, acceptance of the arguments of Grisso9 means that it 
\ 

is necessary to develop an insttument to assist mentd health 
+ - 

practitioners in determining competence. It is- to, be noted that, 

in assessing competence, subjective as well as objective factors 

are involved, the former being linked with the values and 

'assumptions of the'assess~rs'~. A valid instrument is likely to 

'i b i d ;  p . 7 9  

gnote 8, 'chapter 7 

, ''Caroline Kaufmann, Loren H. Roth, Charles W. Lidz, Alan 
Meisel, I n f o r m e d  C o n s e n t  a n d  P a t  i e n t  D e c i  s i  o n  tMaki n g :  T h e  



reduce the influence of subjective,factors. 'Such an instrument, 

assist in the.movernent towards an equal distribution of justice 

for the mentally ill. Legislative recognition of the moral right 
t 

to assessment of-competence and the consequent financial needs 
\ .  

9 

arising from such recognition, will further assist in making the 

mental health system more"equitable. Margaret A.' Sommerville has 
- 

said "that any decision regarding refusal of treatment b y  a 

patient, whether taken by a court or some other person or body, 

and whether to respect or to override the refusal, must be 

carefully structured and reached on a basis of precisely 

identieied principles, applied in carefully delineated fact 

situations"". 

J It has been recognized that "in principle, clinical decision 

making is little different from many other kinds of 

decision-making and that it should be possible to improve the 

q;ality of clinical opinion simply by helping clinicians 

understand the basis upon which their recommendations restn 1 2 .  

m b 

The structure of the decision-making process and the principles 

7.pon which the structure restsfmust allow for a review of the .-, 
dispositions in order for clinicians to be awar-e of the nature 

1 0  (cont'd) Reasoning of L a b  a n d  P ~ y c h i a t r y ~ I n t e r n a t i o n a l  J o u r n h l  

of Law and Psychhtry 4:345, p.359 
'. 

"Margaret A .  Sommerville, Refusal of Medi c a l  T i  e a t  m e n t  t n 
"Capt i v i  t y "  Ci rcumst anc e s ,  63 C.B.R. 59,p.89 

12C.D.webster, R.J.Menzies, M.k.Jackson, Cl  i ni c a l  A s h  r ~ ~ m r n r  
Before Triat, Butterworth & Co. (Canada) Ltd.:, Vancouver, B.C., 
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refer the issue when there is dikagreement. It is to.be observed 
. I -  

4 

notes, commenting on peoples' attitudes to variohs crimes and 

related penalties, "[elven within the sphere precisely defined 
, . 

by the law, ..., subjective judgements cannot be shut out"''. 
-, 

-- 

While biases may not be able to be completely set aside, 'it is 

submitted that the recognition that biases exist, may limit 

their detrimental effect. Along with this recognition there must 
b 

be cognizance- of the multicultural nature of Canadian s~ciety. 
'L 

 hi$ would mean - that Review Boards and mental health 
A 

professionals ought to take into consideration the cultural 

background -- of patients when .assessing t,his limited aspect of 

competence. There are a number of ways in which su,ch Boards 

could accomplish this - varying the composition of the ~ o a k d  to 

meet specific backgrounds or having resource per'sons attached to 

the Boards to' give evidence , _ of the relevance of the cultural , 

background to the particular case. Unquestionably, the initial 

implementation of such a process would be confusing, awkward and 
. , 

procedurally complicated, but should ease as the process 

evolves. It .would be interesting to know whether the relevant 

sections of the Northwest Territories legislation have been 

used, the manner of application and how often. 
" f 

Further consequences 'of requiring assessments of patients to - make treatment decisions may include:- 

------------------ "* 

' I4Barbara Wootton, Social Science and Social Pathology, G e o r i e  
A l l e n  a n d  U n w i n  L t d . ,  L o n d o n ,  1 9 5 9  



1 . treatment may be -delayed except in emergencies; a 

\ 
- 

2. diagnosis may be delayed while assessment is being done: 
i 

3. paperwork and the non-treating bureaucracy will be 

increased. 

, These are negative prospects but there are some positive 

features: 

- -- 

1 .  if competent to make treatment de=ions, the patient 

will likely recognize, through persuasion,) the need for , 

treatment 

2. by 

increased 

- 3. by 

and .be more receptive and co-operat ; 4 
having competence assessed, the patient may have an 

,- 

sense of self-worth; , 

- 
recognizing competence in this area, the mental hea.lth 

professional may be seen less as a forceful person of authority 

and more as a helpful consultant; 

J - 
4. the mental health professionals may be more inclined to 

search for alternative forms of treatment and may become more - \  

precise in their diagnonis. 

~av'in~ regard to all of the preceding, it must be apparent 

that the 'marginally competent' have a moral right 'to have their 

competence to make treatment decisions assessed and that right 

ought to be specifically recognized in legislation in each 
- - 

jurisdiction. Unquestionably there are many problems involved in 

such recognition, but that should not deter progress along the 



road tewards t h a t  goal .  By moving s tep by s t e p  towards the  goal 

of e q u i t a b l e  mental h e a l t h  Laws 'and policies, . . t h e  r i g h t  t o  

- autonomy f o r  the  'margi'naily competent' will' become more than a 

r i t e .  
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Mental Health Act, R.S.A. 1980, c. M-13, as amended. L - 
7.(1) The Minister shall establish one or more review panels fpr the 

< *  - 
purpose of hearkg  a n d  considering applications from formal patients 
concerning the cancellation of admiision certificates or renewal certificates. 

(2) Each review panel shall be appointed by the Minister and composed 
0 f 

(a) a psychiatrist, 
(b) a physician, r . - 

(c) a solicitor. who shall bychairman. and 
- (d) a perion representatira of the general public. 

(3) The Minister may designate a vice-chairman of the rcvicw panel and 
may appoint one o r  more alternate members in accordance with subsection 
( 2 )  and if for any reason a member of a review panel cannot act he shall be 
r ~ l a c e d  by an appropriate a l t m a t e  member who shall act until-thc hexing 
is complete, and when so acting, an alternate rnembcr is a rncmbcr for all 
purposes. 

8.(1) A quorum for a review panel is the 4 membcrs or alternate 
members appointed pursuant to  section 7. 

- 
(2) Each member of the review panel is entitled to one vote, and in the 

event of a tie vofe. the member acting as chairman has a 2nd vote. 
(3) A decision of a majority of the members is the decision of the 

review panel. "- 

(4) The Minister may periodically review the appointment of the 
members and alternate members to review panels and make any khangc hc 
considers advisable. 

9.(lr N o  person who is activ'ely serving as a member of the staff of a I 

facility is eligible to sit a; a member or alternate member of a review panel 
when the panel i s ' c~ns ider i 'n~  an applicaton from a formal patient of the 
facility with which he is connected. 
- - (2) A person who is I 

- (k; icldied by blood or marriage LO a person appiying to a revrew 
panel, i 

- --  - -  . *- - .-- . i $1 



(b) a psychiatrist or physician who is treating or who has treated a 
person applying to a review panel, or 
(c) a solicitor who is acting or who has acted for a person applying 
- -- ---- 

to a rev~ew panel, % 

is not eligible to be appointed as, or to sit as,-a member or alternate member 
af a review panel for an applicahn by that persan. 

10.(1) A review panel shall hear and consider applications in 
accordance with this Act and the regulations and for that purpose the 

I members of the review panel have all the powers of a commissioner 
appointed under the Public Inquiries Acr. 

(2) The Minister shall provide secretarial, legal, consultative and other 
assistance to each review panel as may be required. 

13.(1) On the admi'ssion of a patient to a facility a board is under a duty 
10 provide the diagnostic and treatment services the patient is in need of and 
that the staff of the facility is capable and able to provide. 

(2) The board of a facility in which a patient is detained shall determine 
what level of security is reasonably required for each patient in view of all 
t he  circumstances and thereafter is u n d e ~  a duty to provide it and to review 
the necessary level of security at intervals of not more than 6 months. 

14. When a physician examines a person and is of the opinion that th;: 9 
prv :':I :r, 

(a)  suffering from mental disorder, and 
(b) in a condition presenting a danger to himself or others, i t 

he may, not later than 72 hours after the examination, issue a conveyance 
and essmination certificate in the prescribed form with respect to the I 

person. 

15.(1) A conveyance and examination certificate is sufficient authority - 

(a) for any person to convey the person named in the certificate to 
a facility within 72 hours of the time i t  is issued and to detain that 
person while he is beins so conveyed until the time he arrives at 
the facility. and - , 
(b) for any physician to prescribe treatment for or to treat the 
person named in the certificate while he is being so conveyed and. 
until the time he arrives at  the facility. 

(2) When a person is conveyed to a facility pursuant to a conveyance 
and examination certificate, the conveyance and examination certificate is 
sufficient authority,  

(a) for me or-more ph&* who are members of the staff of the 
facility to observe and examine the person named in the 
certificate, 
(b) to provide any treatment that in the opinion of the ph;sician - 

may be essential for the well-being of the person named in the - 

certificate. and 



(c) to care for, detain and control the person named in ;he 
certificate, 

for a per iod-ofZ4hirs  from therimematperson arrives at t k  facility. 

16. A conveyance and examination certificate shall show 
(if) the name of the  physician issuing it, 0 

(b) the date and time the personal examination was-conducted, 
(c) the facts on  which the physician formed his opinion that the 
person 

(i) was suffefing from mental disorder, and 
(ii) was in a condition presenting a danger to himself or ottlcrj, 

distinguishing the facts observed by him from the tact$ cornmunl- 
cated to him by others, and 
(d) the date and time of issue. 

17.(1) A person detained in a facility pursuant to a conveyance and 
examination certificate shall be examined as soon as possible. 

(2) When a person is detained under 
, (a) a conveyance and examination certificate, or 

(b) one admission certificate, I 

that person shall be released on the expiry of 23 hours from the time that the  
person arrived at the facility unless there are, within that t ~ m c ,  2 acir~i1~\1011 
certificates in effect with rqspect to  that person. 

18.(l) \'hen 2 physicians, after separate examination\ h) C;IL 11 C \ I  111:.11 

are of the opinion that a person is 
(a) s~ffer ing from rmtsl di:srder, 
(b) in a condition presenting a danger to himself or other\, and 
(c) unsuitable for admission to a facility other than 3 s  a fornl.11 
patient, 

i- each shall issue an admission certificate in the presc ibed form. 
(2) ~ K a n y  case where at least one of the examinations conducted underd-- 

subsection (1) does not take place at the facility to whrch the p m o n  
examined is intended to be admitted as a formal patient, that pcrwn (t1:1:1 
not be admitted as a formal patient at that facility unless at least one 01 t t , ~  
admission certificates is issued by a member of the staff of that facil~ty. 

(3) An admission certificate shall show 
(a) the name of the physician issuing it, 
(b) the date and time the personal examination was conducted, 
(c) the facts on which the physician formed his op~nion that the 
person 

'(i) was suffering from mental disorder, and 
(ii) was in a condition presenting a danger to himself or or hers, 

distinguishing the facts observed by him from the facts 
communicated to him by others, and 
(d) the date and time of issue. I 

19.(1) Two admission certificates are r i t y  to observe, 
examine, care for, treat, control and detain ed in them, ~n a 
facility, for a period of one month 2nd admiwon 
certificate is issued. 



5 

(2) One admission certificate has the same effect and provides the same 
authority as a conveyance and examination certificate issued under section 
15. - - - - - - - - -- - - --- 

20.(1) The period of detention of a formal patient may be extended 
when 2 physicians, after separate examinations byLeach of them, ark of the 

I 
opinion that the formal patient is 

(a) suffering from mental disorder, - & 

(b) in a condition presenting a danger to himself or others, and 
(c) unsuitable for continuation at the facility other than as a i 

formal patient, 
and each issues a renewal certificate in the prescribed form. , 

(2) At least one of the persons who issues3a renewal certificate under 
this section shall be a member of the staff of the facility wherp the I . 
exammation was made. *-..iq + . ,, 5 1 (3) Two renewal certigicates are sufficient authority to observe, 

Y 

examine, care for, treat, control and detain the person named in them 
W m t k  f i ~  case where 2 renewal certificates are issued, for a 

i 
1 '  

period of not more than 2 additional months; 
(b) in the 2nd case and each subsequent case where 2 renewal - certificates are issued, for a period of not more than 6 addirior:hl 
months. 

( 4 )  A formal patient whose period of detenti& under admissi~r, 
'certificates or rertewal certificates expires is thereupon a voluqtary pancr,t 
nor subject to detention and shallbeinfarmei?l of that fact. 

(5) A formal patient whose authorit& period of detention under 
admission certificates or renewal certificates has not expired may be 
continued as a \oluntary patient in accordance wit4 the by-laws of the 
board and thereupon the admission certificates or renewal certificates, as 
[he case may be, shall be deemed to be cancelled. 

21. A renewal certificslte shall show 
II (3) the nameof the physician issuing it, 

(b) the date that thg personal examinatich was conducted, 
(c) the facts on which the physician formed his opinion that the 
persoa 

(i) was suffering from mental disorder, and 
(ii) was in a condition presenting a danger to himself or others, 

distinguishng the facts observed by him from the facts 
communicated to him by others, and 
(d) the date of issue. 

22.(1) Anyone who has reasonable and probable grounds to believe 
that a person 

(a) may be suffering from mental disorder, and 
(b) is in a condition presenting a danger to himself or others 

may brinp an information under oath before a provincial 
( 2 )  When an information is brought before a 

subsection ( I )  and the judge is satisfied that 



(a) the person with respect to whom the information is t . r x g 5 r  I 
should b t  examined in the interests of his own safep or the 4.::) 
of others. and 
(b) an examination can be arranged in no other \ r . ~ \ ,  

'he may issue a warrant to apprehend thaf person for an e\minatmn. 
(3)  A warrant & e ~  this seetion m y  be &trmttd tt, itit w aw -f 

officers and shall name or otherwise describe the pmon  w~th reG7:: 'J 

whom the warrant is issued. 
(4) I f  a peace officer apprehends a person pursuant to a warranr x d c r  

this section, the person shall be deemed to be a person in respect of u -2c.3 
conveyance and examination certificate ha; been i\sued. 

23.(1) When a peace officer observes a person 
(a) apparently suffering from mental disorder. 
(b) in a condition presenting a danger to himsclt or other$, 2::  

(c) acting in a manner that in a normal pmon  no^.,: Y 

disorderly, 
the peace officer may, i f  he is satisfied that 

(d) the person ~tlould be examined in the inrt.rt.$t\ of h.- ~ . . \ n  
safety or the safety of others, and 
(e) the circumstances are such that to proceed inder S C i :  %-:: 2 2  
would be dangerous, 

convey the person to a facility for an examination. 
(2) .4 person conve~ed to a iacili~y pursuant 10 ~ ~ I ~ W L ' I I L U I  ( 1 )  \:1:I :c 

deemed to be a person in  recptct of \\horn :r c o n t e v a r ~ ~  J ~ J  c\m::-1..~ ;; 

certificate has been issued. - 

24.(1) On a person becoming - 
(a) a formal patient, or 

- (b) the subject of renewal certificates, 
the formal patient and his nearest relative shall 

(c) be informed of the reason for his admission or ~ h c  I rumcr  of 
renewal certificates in simple language, and 
(d) be given a written statement of 

(i) the authority for his detention and the period thereof. 
(ii) the function of the review panels, 
(iii) the name and address'pf the chairman of the appropriate 
review panel, and 

- - (iv) his right to apply to the review panel for cancellation oi the 
admission certificates or renewal certificates. 

(2) In the event of language difficulty, the board shall obtain a suitable 
interpreter and provide the explanation and written statement referred to In 
subsection (1) in the language spoken by the formal patient or his ~~~~~~1 
relative. 

(-3) In addition to giving an explanation and written statement pursuant 
to this section, the board shall, having regard to the circumstances in each 
case in which the formal patient desires to exercise his right to apply for 
cancellation of admission certificates or renewal certificates, do any other 



things the board considers expedient to facilitate the submission of one or 
more applications. 

- - - -- - - - -- 

25.(1) A formal patient or a person on his behalf may apply to a review 
panel for cancellation of 

(a) admission certificates, or 
(b) renewal certificates, 

i 
f' 

by sending notice of application to the chairman of the appropriate review 
panel in the prescribed form. 

(2) The Minister, the Director or a board may submit an application 
under subsection ( I )  on behalf of a formal patient, but when an application 
is so made, the word "applicant" wherever i t  occurs in this Part and section 
47(1) includes t k  formal patient but not the Minister, the Director or the 
board. I ) 

(3) Only one application may be made to a review panel by a formal 
patient or a person OR his behalf with respect to each 2 admission 

1 
' certificates or renewal certificates issued, but the  minister, the Director or a 

board may apply at any time. 1 
26.(1) On receipt of an application under section 25, the chairman of a i I 

revie\\ [panel] shall give notice t 

(a) to the applicant and any person acting on his behalf, and t 
(b) to the nearest relative and any other person that the chairman 

t 
1 

considers may be affected by the applicmon and should be ! 
notified, i 

of the date, time, place and purpose of the hearing. 1 
(2) As soon as i t  is able to do so, the review panel shall carry out 

M hatever investigation and hearing i t  consi2ers necessary and may invite the 
applicant and any other person to testify or produce evidence at the hearing. 

t 
1 

27.(1) All proceedings of a review panel shall be conducted in private 
and subject to subsection (2) no person has a right to be present without the 

1 
prior ;onsent of the chairman. 

I 
(2) The applicanr and his representative have the right to be personally f 

present during the presentation of any evidence to the ieview panel, but if in 
/ t he  opinion of the review panel there may be an adverse effect on ths 

applicant's health by his presence, the applicant may'be excluded, but in 
that event the review panel shall appoint a person to act on his behalf i f  he 
does not already have a representative. 

(3) The applicant or person acting on his behalf has the right of cross- 1 
- examination. E I 

(4) Except as permitted by the chairman and except when the report is 
published by the applicant or his representative, no person shall publish a 
report of a hearing, investigation or deliberation by a review panel or the 
names of any persons concerned therewith. 

(5) The chairman may adjourn a hearing for any period up to 21 days 
(and with consent of the Minister for a longer period) for any purpose he 
considers necessary. , 

28.(1) Within 28 days of the receipt of an application by the chairman 



or any longer period the Minister allows, the review panel shall hear and  
consider a n  application. 

(2) When the application is for the cancellation of admission 
c e r t i f i c a E 6 F r ~ e w a l  certificates, the review panel may 

(a) cancel the admission certificates or  renewal certificates, as  the 
c a s e m a y b e , i f i t c ~ s i ~ r s t f t a ~ t h s ~ i t ~ i s n ~ t i - a t t + ' ~ n  - --- 
presenting a danger to  himself a r  others, o r  - 

(b) refuse t o  cancel the admission certificates or  renewal 
certificates with o r  without conditions. 

(3) T h e  chairman of the review panel shall send a copy of the decision 
of the review panel in writing to the applicant, his nearest relative and to 
any person interested in the application, within 7 davs of the date of I [ \  

decision. 
(4) When the review panel refuses t o  cancel admission certificates or 

renewal certificates, the written report of the decision of the review pancl 
shall include a statement o f t h e  right of the applicant to appeal the deci\ion 
of the review panel to the c o u r t  o f  Queen's Bench under section 32. 

(5) When the application to the review panel was made by the hlinister, 
the Director o r  a board, the chairman of the review panel shall send a copy 
of the report t o  the applicant and  to  the Minister, the Director or the board, 
as the case may be. - 

(6) The  board of the facility in which the formal patient is dc.taincLl 
shall take whatever action may be required to  give effect to  the c i t c r ~ ~ o n  0 1  
the review panel. 

29.(1) When a person is convicred of a crimmal o i i e n x  and i \  x r t l  t o  ,i 
facility for  treatment, that person, whether or not admission cerr~f ' icarc~ o t  

renewal certificates have been issued with respect to him, may apply ro r h c  
review panel in accordance with section 25 for a n  order transtcrrir~g hirn 
back to  a correctional institution. 

(2) A review panel hearing a n  application under subsect~on ( I  ) may 
(a) make the order applied for,  o r  
(b) cancel the admission certificates or  renewal certi t'rc:ttc\. 

(3) \%'hen a review panel makes a n  order transferr~ng a pcr5on from a 
facility t o  a correctional institution or  cancels admissibn certificates or 
renewal certificates, the board of the facility in which the person is detained 
shall 

(a) comply with the eider, o r  
(b) when admission'  certificates or  renewal certificates arc 
cancelled, arrange to have the person returned to a correcrional 
institution. . 

30. N o  communication written by a patient in a facility or to  a patient 
in a facility shall be opened, examined or withheld and  its delivery shall not 
in any way be obstructed or delayed by the board o r  a member of the staff' 
a t  a facility. 

31.(1) A patient shall not be prevented from receiving visitors at  hours 



fixed by the board unless a physician considers that a visitor would be 
detrimental to the patient's health. 

t2~NmwithXanding subsection(l), a solicitor acting for a patient may 
visit the pati nt at any time. P 

32.(f Within f 4 days of a decision of a review panel, tlie appTcant may 
appeal to the Court of Queen's Bench. 

(2) The application shall be made by ~riginating n8tice. 
(3)  The notice shall be served on 

(a) the Minister, 
(b) the chairman of the board of the facility in which the applicant 
is a formal patient ( i f  the applicant is a formal patient), and 
(c) any other persons the Court directs, 

not less than 15 days before the motion is feturnable and the practice and 
procedure of the Court pertaining to applications by originating notice 
applies, so far as i t  is applicable, to an  appkation under% this section, excrpt - 
as otherwise provided by this section. I 

(4) The application shall be supported 13 an affidavit of the applicant 
setling forth fully all the facts in support of th<application. 

(5) An appeal under this section shall be a rehearing of the matter on 
the merits, and in addition to evidence adduced by the 
applicant, the Minister or the Court may direct that m y  
transcript or minutes taken by the original hearing of the 
e\ idcnce be put in evidence. or? the appeal and may direct that furthtr 
evidence be given as i t  con'sid.ers necessary. 

( 6 )  An order of the Court under this section is not subject to appeal. 
(7) The Court may make whatever order as to the costs of the 

application that i t  considers fit. 
(8) The Court may, with respect to an appeal from a decision of a 

re~piew panel to refuse to cancel admission certificates or reneGal 
certificates, 

(a) quash the decision and order the cailcellation of the admission 
certificates or renewal cer t i f ica tes ,~~  the case may be, 
(b) order that the review panel reconsider the applicant's 
application for cancellation, or 
(c) make any other order it considers just. - 

33.(1) When a formal patient is discharged from a facility, the board 
shall, where possible, give notice of the disc&rge 

(a) to the nearest relative, if the person discharged agrees, and 
(b) to the referring source, 

and when applicable shall state in the notice whether s certificate of 
incapacity issued under the Dependent Adults Act exists with respect to the 
person. 

(2) When b formal patienr has been discharged and refuses or is 
unwilling to leave the facility, the board or a representative of the board 
may require that the removal of the former patient be effected by 

(a) any person who is liable for the payment of expenses incurred 
with respect to the former paiient pursuant to section 35(1), or 



(b) the Minister of Social Services and Community Health. - 

(3) The board may by registered mail notify the person responsible for 
the removal of the former patient to remove the former patient within 10 i 

days f rom ttre receipt o f l ~ c n o  rice-. 
(4) If the notice is given under subsection (3). a copy of the notice shall 

be given by mail to the ~ i r ec fo r .  
(5) When the notice under subsection (3) is given to aperson referred to 

in subsection (2)(a) and that person fails to comply with the notice, that 
person is guilty of an offence and liable to a fine of not more than $50 and 
in default of payment to  imprisonment for a term not exceeding 10 days. 

34.(1) A board shall comply with and take any becqrary action 1 0  
comply with a decision of a review panel concerning admission certjficates 
or renewal certificates. 

(2) An order of cancel1 of admission certificates or renw;rl 
certificates does not require a d to cease treatment of a person tf th, t~ 
person wishes to receive treatment on a voluntary basis and the board is 
willing and able to provide the treatment. 

(3) When a formal patient is no longer a danger to himself or others, he 
may be discharged by the board and thereupon the'admission certificates or 
renewal certificates, a s  the case may be, shall be deemed to be cancelled. 

35.(1) When a'judge has reason to believe that a person a h ~ ,  2ppc:ir1. 
before him charged with or convicted of an offence, suffcrs t r c m  rncn[ .~l  
disorder, the judge mav order the person to attend a facility or service a, . I I ~  

out-patient for examination. 
(2) When an examination is made under this section, a report in wr~ting 

shall be made to  the judge as to the mental condition of the person. 
(3)  If the report indicates that the person examined nceds treatment, 

the judge may order the person to attend a facility or service for treatment 
as an out-patient. 

36.(1) A person who, pursuant to the Criminal Code (Canada), is 
remanded to  custody for observation may be admitted to, examined and 
detained in and discharged from a facility in accordance with the law. 

(2) A person who, pursuant to the Criminal Code (Canada), is detained 
under the authority of a warfant of the Lieutenant Governor may be 
admitted to, examined, treated and detained in and disdlwged from rr 
faciIity in acco~dance with the law. 

37.(1) In this section, 
(a) "diagnostic and treatment centre" or "centre" means a 
place established by the Minister pursuant to section 3( l ) '  and 
includes a facility that is not an  approved hospital under the 
Hospitals Acr; 
(b) "legal representative" means an executor or administrator of 
the estate of a deceased person, the guardian or trustee of a 



dependent adult under the Dependent Adults Act or the guardian 
of a person who is a minor. 

(2) The ,Minister shall cause a record to be kept of {he diagnostic and 
treatment ppppp services provided to every person in a diagnostic and treatment 
centre, 

(3) For the purposes of'assessing the standards of care furnished to 
p m m s  in a diagmxtie a& tfatntent e m r e ,  irrtprwhg men& Mkt a r e  
facilities or procedures or for any other purpose considered by the hlinister 
to be in the public interest, the-Minister or any person authorized by the 
Minister may require that all or any of the following b_e sent to  the Minister 
or any person designated by the Minister: 

(a)  medical and other records in a centre; 
(b) extracts from and copies of those records; 
(c) diagnoses, charts or information available in respect of any 
person receiving diagnostic and treatment services in a centre. 

(3) Information obtained from records maintained in a diagnostic and 
treatment centre or from pefsons having access thereto shall be t~eated as 
private and confidential information in respect of the person receiving 
d~agnostic and treatment services in the centre and shall be used solely for 
the purposes described in subsection (3), and the information shall not be 
published, released or disclosed in any manner that would be detrimental to 
the personal interest, reputation,or privacy of that person or that person's 
attending physician. 

( 5 )  Any person who knowingly and wilfully releases or discloses 
information describcd in suhrecrion (4) to 3 perscn not authorized :o recsii s 
~i 1s guilty of an offence and is liable to a fine of not more than 5500. 

( 6 )  Notwithstanding subsection (4) or any other law, the hlinister, ;i 
person authorized- by the Minister or .a physician may disclose any 
d~agnosis, record or information relating to a person receiving diagnostic 
m d  treatment services in a cenrre 

(a)  to the person to whom the diagnosis, record or informalion 
relates or his legal representative, 
(b) with the writ tm consent of the person to whom the diagnosis, 
record or information relates, to any person, if  in the opinion of 
the person making the disclosure it  is in tKe best interests of the 
person to whom the diagnosis, record or information relates to 
disclose that information, 
(c) to a department or agency of the Government or a physician if  
that department, agency or physician is responsible for providing 
continued treatment to the person to whom the diagnosis, record 
or information relates, 
(d) to the Public Guardian, as defined in the Dependent Adults 
Acr, if the diagnosis, record or informat~on is, in the opinion of 
the person m a k i n g y e  disclosure. relevant to the making of a 
guardianship order ork' trusteeship order under the Dependent 
Adulrs Act in respect o the person to whom the diagnosis, record 
or  information relates, 

I 
(e) to a review panel established pursuant to section 7 that is to  



hear or is hearing an application from the person to whom the 
diagnosis, record or information relates, 
(f) to a department or agency of the Government when the 
~ ~ c r - s u ~ e i s n e c e f f a ~ i ~ ~ R i s ~ f a t i e ~ i ~ e  
best interests of the person to whom the diagnosis, record or 
information relates, 
(g) to a person conducting bona fide research or medicalreview i f  
the disclosure is made in such manner as to ensure confidentiality 
of the diagnosis, record or information, 
(h) to the Director of Medical Services under the Occupati nu1 

1 Health and Safety Act when the diagnosis, record or in l o r d i o n  
relates to a n  accident that occurred in respect of the person's 

. occupation or one or more of his former occupations, or to a 
disease which is related to the person's occupation or one or more 
of his former occupations, 
( i )  to a Workers' Compensation Board, the Alberta Hospital 
Association or a provinciat hospital insurance authority, if the 
information is required in order to establish its liability tor 
payment, 
Cj) to the Department of National Health and Welfare for 
purposes in connection with the Medical Care Act (Canada) or the 
Hospital Insurance and Diagnosric Services Act (Canada), 
( k )  ro a medical recbrds school for training purposes if  the 
disciosure is made in such a manner th& individual names of t l x  
person to whom the records relate are not revealed or n1:1,1c 
identifiable, < 
( I )  to a board of review appohted purhuant to the Criminal Code 
(Ca,nada) that is to review the case of the person to whom tilt .  

diagnosis, record or information relates, or 
(m) to the council of the College of Physicians and Surgeon5 of 
the Province of Alberta or an investigating committee under the 
Medical Profession Act, i f  

(i) an officer of the College makes a writteh request for the 
diagnosis, record or information and the disclosure is 
consented to by the person to whom the diagnosis, record or 
information relates or his legal representative, or 
(ii) the disclosure is made in compliance with a notice under # 

section 49 of the ~ e d i c a l  Prgfession Act, to attend as a witness 
or to produce documents. 

(7) Notwithstanding subsection (4) or an). other law, .a medical 
examiner appointed under the Fatality Inquiries Act is entitled to inspect 
and make copies of any diagnosis, record or infor.?zstion relating to a 
person receiving diagnostic and treatment services in a centre. 

(8) Where a medical examiner obtains a copy of any diagnosis, record 
.o r  information pursuant to subsection (7), the provincial judge who 
presides at a public inquiry under the Fatality Inquiries Act may admit the 
copy of the diagnosis, record or infbrrnation in evidence at the public 



inquiry but all proceedings related to  the diagnosis, record or information 
shall be in private. 

(9) Notwithstanding subsection (4) or any other law, when the ' 

Minister, a person authorized by the Minister or a physician 
(a) is unable to disclose any diagnosis, record or information 
relating to a person-by reason of subsection (4), or 
(It) ref~ses to d i e  any dmgrtosk, & or information 
relating to a person pursuant to subsection (6), 

the person or his legal representative may apply to the court for an order 
directing the person having the diagnoses, records or inf~rmation to release 
them or a copy of them to the persoh to whom the information relates or his 
legal representative or to some other person named in the order. 

(1  0) An application under subsection (9) shall be made 
(a) on motion in the course of any action or proceedings to which 
the person to whom the diagnosis, record or information relates 
or his legal representative is a party, to a judge of the court in 
which theaction or proceedings is taken, or 

- (b) by way of originating notice to  the Court of Queen's Bench, in 
any other case. 

( 1  1 )  An application under subsection (9) shall be heard in private and 
on the hearing of the motion the onus of showing why the order should not 
be made for the release of the diagnosis, record or information, o?a copy of 
i t ,  is on the respondent to the motion. 

38.(1) Notwithstanding any admission certificates or renewal 
certificates issued with respect toFa formal patient, the medical director of a 
facility may grant a formal ~atien't leave of absence from a facility. 

- (2) Leave of absence may be granted on any terms- 
prescribed by the medical director and without restricting 
the foregoing may include a condition that the formal patie 
the supervision and subject to the treatment of any pe 
aur horized by the medical director. 

(3) When a formal patient is on a leave of absence granted under this 
section and i t  appears to the medical director that the patient's condition is 
presenting a renewed danger '_J himself or others, the board may by notice 
in writing given to 

(a) the formal patient, or 
(b) the person surpervising the patient, 

revoke the leave of absence and recall the formaapatient to the facility. 
(4) When a formal patient refuses to return to  the facility or when the 

medical director is unable t o  serve a notice in writing pursuant to  subsection 
(3)- the medical director may declare the formal patien! to be &sent xirhout 
Icaw a d  order any peace officer to  return the person to  the facility. 

(5) Nothing in this section authorizes the granting of a leave of absence 
to a formal patient who is 

(a) detained pursuant t o  a warrant of the Lieutenant Governor, or 
(b) remanded to a facility pursuant to the Criminal Code 
(Canada). 



39.(1) A board may, if otherwise permitted by law and subject to 
arrangements being made with another board, transfer a patient to the 
other facility on completing a memorandurtf'of transferl in the prescribed 
f o m .  - -- - - -  - 

(2) When a patient is transferred under subsection (1). the authority to f 

detain him continues in-force in the facility to which he is transferred. 

40.(1) When a patient requires hospital treatment that cannot bc 
supplied in -the facility, the-board may, if otherwise permitted by law, 
transfer the patient to  a hospital for treatment and return him to the facility L 

on the conclusion of the treatment. 
(2) When a patient is transferred under subsection (1) .  the board of t he 

hospital or a person designated by it has, in addition to the power5 
conferred on it by any olher Act, the powers under this Act of a board i n  
respect of the custody, control and treatment of the patient. 

41. When the Director has reason to believe that a person suffering 
from mental disorder may come or be brought into Akberta, the D~rmtor  
may issue a certificate in the prescribed form and a conveyance and- 
examination certificate shall be deemed to have been issued at the time that 
person comes or is brought into Alberta. 

42. When it appears to  the Direcror 
(a) that a formal patient has come or been brought into Atbcrta- 
and his observation, care and treatment is the responsib~llry o f  
another jurisdiction, or 
(b) that it would bein the best interes~s of a formal P L I I I C I ~ ~  10 

cared for in another jurisdiction, F 

the Director may, on compliance in Alberta with the laws of the other \ jurisdiction, with a11 necessary modifications, issue a transfer i r t  the 

prescribed form, to authorize his transfer to the other jurisdict~on. 

43.(1) When a formal patient leaves a facility and leave of absence has 
not been granred, the board may order any peace officer to return the 

B person to the f ility. 

5 (2) On rece t of 
(a) an order pursuant to subsection (1), or 
(b) an order pursuant.to section 38(4) 

every peace officer is empowered to arrest, without warrant, the p m o n  
named in-the order and return that person to the facility. 

(3) For the purposes of this Act, a formal patient who is returned to a 
facility under this section or section 38 may be detained for the remainder of 
the authorized period ornetention to which he was subject when his absence 
was dixsxrerf.  

- 44. A conveyance and examination certificate, an admission certificate, 
renewal certificate, warrant, certificate, order, transfer or other form issued 
under this Act or the regulations shall riot be held to. be insufficient or 
invalid by reason only of any irregularity, informality or insufficiency in i t  .+ - 
orsin any proceedings in connection with i t .  



8.(1) A director shall ensure that 
(a) each patient in a Provincial mental health facility is provided 
with pro=sional service, care and treatment appropriate t o  his 

1 condition and appropriate t o  the function of the Provincial 
I - mental health faciIity and, for those purposes, may sign consent 
I 

to treatment forms for a person admitted under section 20,23,24, 
25 or 25.1; * 

(bj standards appropriate to the function of the Provincial mental 
health facility are estabiis hed arid maintained; and 
(c) the orders and directives of the minister are observed and 
performed. 

(2) Subsection (l)(a) and (b) applies, with the necessqy changes, 
(a) to a person appointed under the regulations as an officer in 
charge of a psychiatric unit: and 
(b) to a psychiatric unit. t 

( 2 )  A person employed in a Provincial mental health :^xi!i:y o: a 
private mental hospital or any other person having charge of a parisn: u 'no 
i l l  treats, assaults or wilfully neglects a patient commits an offence 
punishable under the Offen~e Act. 

18. Notwithstanding anything in this Act, a director or  persm_having 
authority to admit persons to a Provincial mental health facility shall not 
admit a person to a Provincial mental health facility if  

(a) suitable accommodation is not available vithin the Provincial 
mental health facility for the care, treatment and maintenance of 
the patient; or P 

(b) in his opinion, the person is not a mentally disordered person 
or is a person who, because of the nature of his mental disorder, 
could not be cared for or treated appropriately in the facility. 

19.(1) The director of a Provincial mental health facility may admit any 
person to and detain him in the Provincial mental health facility where ~ 

(a) the person requesrz admission. if he has attained the age of 26 
years; or 
fb) 9n the request of a pakn t  or guardian or, if a parent or 
appointed guardian is not available, of his nearest relative, if-he is 
under the age of 16 years, 

and the dircytor is satisfied that the person has been examined by a 
phssician who is of the opinion that the person is a mentally disordered 
person. 

( 2 )  A nurse in charge of a ward in a Provincial mental health facility . 
shall 

(a) ensure that .each patient in the ward who was admitted under 



this saction is enabled to communicate without delay to the 
%director of the facility any desire'that he may form to leave the 
facility; -p - - and,. -- -- - 
(b) on learning that a patient in the ward$~as admitted under 

, this section desires to leave the facility, promptly notify the 
- director of tk faeiltty that 6esh-e. 

(3) Within 72 hours of the receipt of notification, in any way, 
(a) of the desire to leave the facility of a patient over the age of 16 
years whb was admitted under subsection (1); or 
(b) of a request for the discharge from the facility of a patient 
under the age of 16 years who was admitted under s!lbsection ( I ) ,  
made by any person entitled to apply for the patient's admission, 

the director shall discharge the patient from the facility. 
(4),LSubsections (2) and (3) do not apply if the requirements for 

detention of the patient under section 20 have been fulfilled. 
( 5 )  A person who has attained the age of 16 years and who has been 

admitted to a Provincial mental health facility on his own application undcr 
subsection (I)(a) is, notwithstanding any rule of law relating to minor\, 
deemed to have the capacity to make the application and an agreement for 
payment for maintenance and treatment in the facility and to authorize his 
treatmerit in the facility. - 

20.(1) The_ director of a Provincial mental health facility -may admit ;t 
person to and detain him i : ~  the Provincial mental health fazil~ty u i m c  h e  
receives a written application that is accompaniedpby 2 medical cerrifica~s 
completed by 2 physicians in accordance with subsection ( 3 )  and 1s made 

(a) by a near relative of the persbn; 
(b) if there is no near relative of the person capable of acting and 
willing to act, anyone who has knowledge of the circumstances 
and the antecedents of the person or who has charge of the person 
at the time; i 

(c) a peace officer, or 
(d) anyone who has reason to believe that the penon is mentally 
disordered, 

and signed not more than 14 days prior to the date of admission. 
(2) An application under subsection (1) is not valid unless the applicant 

is 19 years of age or more and there is set forth in it 
(a) the full name and address of the applicant; 

- (b) the relationship o,f the applicant; if any, to the person whose 
admission is applied for; - (c) the full name and address of the person whose adrnissicn is 
applied for; and 
(d) the signature of the applicant and the date of the signat e, 
together with whatever other information may be required by he 
text of the form of application, which shall be prescribed and ay 
be altered by the Lieutenant Governor in Council. 1 . (3) Each medical certificate shall be completed and signed by a . 

physician who' is not disqualified under subsection (4) and who has 



- 
-?- - -- - . -- - - -- 

examined the person whose admission is applied jdr not more than 14 days 
prior to the date of admisston and shall set forth 

(a) a statement by the p h y s k i a ~ t h a t k k a s  exami~&he+ms&n--- 
whose admission is applied for on the dateor dates set forth and is 
of the opinion that the person is a-mentally diso~dered person; 
(b )  in summary form [he reasons 6n which his opirfion is founded; 
and . 
(c) in addition to the statement required under paragraph (a), a 
separate statement by the physician that he is of the opinion that 
the person whose admission is applied for 

( i )  requires medical treatment in a Pro~.incial mental health 
facility; and P 

( i i )  requires care, supervision and control in a Provincial i 
mental 'health facility for his own protection or welfare or for i 
the protection of others. ! 

(3) A physician is disqualified from giving a valid medical certificate 
under this section if  he is 

I (a) the person whose admission is applied for; I 

(b) the applican t; 
(c) a partner of the applicant; 

i 
1 -  - 

(d) engaged in the practice of medicine in partnership or 
associated with the physician who c.ompletes the other certificate; 

3 > 

(e) a person employed as an assistant by the applicant or the 
physician who completes the other certificate; or 
(f) except as prokided in subsection ( 5 ) ,  a person who receivec; o'r 
u ho has an interest in the receipt of payments made on accoiyt of 
the maintenance of the person whose admission is applied for. , 9 , 

(5) A physician on the staff of the Provincial mental health facility t~ 
I 

? 
which a person is to be admitted or a consultant or other physician 
employed there is not disqualified from giving a valid medical certificate by \ 

! reason only of subsection (.4)(f) unless the other certificat; isgiven by sucha 
> + 

! 
physician orronsultant. , * A 

( 6 )  A medical certificate given under this section becomes invalid on the' . t .  

W ' 
I5rh clear day after the dare on which the physician examined the person 

s !  

who is the subject of the certificate. z a 

(7) The 2 certi icates completed as required under this section.are I . I S ,  

sufficient author$f or a person to apprehend and convey the person named 
in the statement made under subsection (3)(a) to a Provincial mental health 
facility. 

.As 

L . . +' - % " 
Y ," - ' - -  21.(l) A paiien'k admitted under section 20 mav be defained in a .+ 

Provincial mental health facility until the anniversary of the date of his 
admission and he shall be discharged an that day unless the authority for his 
detention is renewed in accordance with this section. 

(2) Authority for the detention of a patient may, unless the phtient has . 
previously been discharged, be renewed under this section a 

(a) from the expiration of the period referred to in subsection (1) 
of this section for a further period of one year; andA 



(b) from the expiration of any period of renewal under paragraph 
(a) for a further period of 2 years; 

and so on for periods of 2 yearsat a rime. . -- - -- 

(3) Within a period of 2 months ending on the day on which a patient 
who has been detained in a Provincial mental healt acility would cease 
under this section to be liible to detention in de fi ault,of renewal under 
subsection (2). the director of the Provincial mental health facility or a 
physician authorized by him shall examine the patient and either discharge 
the patient or record a written report of the examination and include in i t  his 
r sons for concliiding that the detention of the patient should be renewed 

nd the report is a renewal of the authority for the detention of the patient. f 
(4) A person admitted" to a Provincial mental health facility under 

section 20 shall, at  any time after the expiration of 30 days from the date 
that he was admitted, on his request or on the request of a person on his 
behalf, be entitled to receive a hearing, of which he shall h a w  at lea51 2 
days' written notice, to determine whether or not he should be dcmined. 

(5) For the purposes of a hearing under subsection (4), 
(a) the patient shall- not be discharged until the result5 of the 
hearing are made known to him and then only if  the results of the 
hearing indicate that he should be discharged; and 
(b) the hearing shall be heard by 

(i) a chairman who shall be appointed by the minister; 
(ii) a physician who is appointed by and is on the mcdical st~f 'f  
of the Provincial mental health facility to w hich rhc patlerlr 1s 

admitted; and 
(iii) a person, other than th2 patient or a member of hls famil), 
who is appointed by the patient. Where the patient does 11ot 
appoint a person, the director of the Provincial menral health 
facility to which the patient is admitted may appoint a person 
who, in his opinion, has knowledge of the circummnce\ of the - 
patient. 

(6) The minisrer may reimburse a person appointed under rub~cc r~on  
( 5 )  for reasonable travelling or out of pocket expenses necessarily incurred 
by him in discharging his duties under this section, and, in addition, may 
pay him the remuneration for his services the minister may prescribe. 

2241)  The provisions of section 20 apply, with the necessary'changes 
and so far as they are applicable,'to the admission, of a person to and his 
detention in a psychiatric unit. 

(2')' Section 20(7) applies, with the necessary variations, to the 
2.;prchcnsicn m d  conveyance of a person to a psychiatric unit. 

(3) Sections 19, 21,b26, 27, 28, 29, 30 and, so long as he may be 
detained therein, section 35 apply, with the necessary variations, to a 
patient in a psychiatric unit. 

23. Where 
(a) the form of appiication referred to in section 20 has been 
completed in accordance with that section for a person; and 
(b) a medical certificate has been completed by a physician; but 



(c) there is no other physician qualified to give a second medical 
certificate by whom the person can be examined practising in the 
vicinijy or within a reasonable distan-ce 01 thee p h e w h e U e  
person resides; 

the completed certificate, endorsed by the physician who gave it with a 
statement in the terms of paragraph (c), is sufficient authority for a person 
to apprehend and convey the person to a Provincial -mental health facility or 
a psychiatric unit, for the admittance of the person in the facility or unit and 
for his detention there for examination and for psychiaaic treatment for a 
period which shall not, unless the detention becomes otherwise authorized, 
exceed 'L hours. 3 

24.(1) Where a police officer or constable" is satisfied from his own 
observations or from information received by him that a person . 

' (a) is acting in a manner likely to endanger his own safety oi that 
of others; and 
(b) is apparently suffering from mental disorder; 

he may take the person into custody and take him immediately to -a 
physician; and if the physician is satisfied that that person is a mentally 
disordered person and in need of care, supervision or control for his own 
protection or welfare or for the protection of others, he may be taken, on 
the certificate of the physician, to a Provincial mental health faciiq., 3 

pschiatric unit or an observation unit; otherwise he shall be released. 
(2) Where an application is made to him by anyone who appears tg 

have good reason to believe that a person is a mentally disordered person 
and dangerous to be at larg:, a Provincial Court judge or, i f  there is no 
judge then available, a justice may, if he is satisfied that the procedures for 
the admission of the person to a Provincial mental health facility or 
psychiatric unit or for conveying him there for examination, cannot 'be 
utilized without dangerous delay, issue a warrant in the form A in the 
schedule and that warrant shall be authority for the apprehension of the 
penon concerned and for his conveyance and admission to, and psychiatric 
rreatment in a Provincial mental health facility, a psychiatric unit or an 
observation unit. ' / 

(3)  he director of a Provincial mental health facility or the officer in 
charge of  a psychiatric unit or an observation unit may admit a.person in 
respect of whom he is satisfied a certificate has beenjssued under subsection 
( 1 )  or a warrant has been issued under subsection (2) and may detain him, 
examine and treat him for his condition in the facility or unit for a period 
bhich shall not, unless the detention becomes otherwise authorized, exceed 
9- ,, hours. 

25.(1) The Lieutenaht <Governor in Council, on receiving 2 medical 
certificates completed in accordance with section 20 concerning the mental 
condition of a person imprisoned or detained in a correctional centre or 
youth containment centre under-the Correcrion Act or a prison or lockup 
operated by a police force, m a  order the removal of the person to a 
Provincial mental health facility, on which 

(a) the person in charge of the correctional centre, youth 



containment centre. prison or lockup, stuJ1, in accordance with 
the order, cause the person to be conveyed to the P r o ~ ~ n s l a l  
men tat heah h facility named i r r t k e K i e & w t c h m ~ M m ~  
of the Provincial mental health facility an application for 
admission in the form prescribed by the Lieutenant C;o~crnor in  

bF egulation, together uith copies of the medlcal 
certificates, nd 
(b) the person shall - be detained in that or any other Provincial 
mental health facility the Lieute~ant Governor in Council may 
order until his,complete or partial recovery or until other 
circumstances justifling his discharge from the ~ r o < ~ n c i a l  mental 
healthv facility are certified to the satisfaction of the Lieurcnrnt 
Governor in Council, who may then order him b a d  to 
imprisonment or detention i f  then liable thereto or otherwise to bt. 
discharged. 

(2) Notwithstanding that no order has been made under wbsecrlon ( I  ). 
the person in charge of a correctional centre or youth containment centre -- -_- _- -- - ----_ _ - 
under the Correcrion Act, or prison or lockup operated by a police force, on 
receving -___ 2 medical certificates in a c c o r d a u ~ y i t h  w i a n  20 concerning the 
mental condition of a, person imprisoned or detained in the correctionril 
centre, y o u ~ h  containment centre, prison or lockup, mav authorize rt~s 
transfer of the person to a Provincial mental health facility and the director 
of the ~ r o v i n c &  menu1 health f x i l i t y  mav admit the perion to theTacill~) 
\$here he receives from the person in c-of the correct~onal centrc, 
youth containment centre, prison or lockupan application for admission in 
the form prescribed undx  subsection ())(a) together with copic5 ol' the 2 
medical certificates. 

(3) Where a person is authorized to be transferred and is adtnit ld 
under subsection (2). he shall be detained In the Provincial mental health 
facility until his complete or partial recovery or until other circumstanccr 
justifying his discharge-from the facility are certified to the satisfaction of 
the director who shall, 

(a) where the person is not liable to further irnprisonrncnt or 
detention, discharge him, or 
(b) where the person is liable to further irnpr~wnment or 
detention, return him to the correct~onal centre, youth 
containment centre, prison or lockup from which he was 
transferred. 

(4) Where a person is detained in a Provincial mental health facility 
under sutszct isn (!) or (3). the director may authorize that the person 
receive care and psychiatric treatment appropriate to his condition. 

S . 1  Where, under rhe Criniinal Code, a person is found to have been 
insane at the time that he committed an offence or is found unfit on account 
of insanity to stand his trial and the person is ordered to be detained in a 
Provincial mental health facility, he shall ~ece ive  care and p5ychiatric 
treatment appropriate to his condition as authorized by the director. 

- 
25.2 Where a person is detained in a Provincial mental health faciliry 



I 

under section 20, 23, 24, 25 or 25.1, and notwithstanding that no order 
respecting the person has been made under the Patienfs Properfy Act, 
treatment authorized by the director shall be deemed to be given with the 

-- - -- 

consent of the person. 
t. 

0 

. . . 
27.(1) A person for whose admission to a Provincial mental health 

facility an application is made under section 20 or a patient or a near 
relativeof rhe person or patient or anyone who believes that there is not 
sufficient reason for the admission or detention of the person or patient 
under this Act, may apply before admission of the person or after the date 
of admission of the patient to a Provincial mental health facility to the court 
for 

(a) an order prohibiring the admission of the person to a 
Provincial mental health facility pursuant to that application; 
(b) an order prohibiting the admission of the person to a 
Provincial mental health facility pursuant to that application or 
any other application for admission of the person t0.a Provincial 
mental health facility made prior to the date of the order; or 
(c) an order that the patient be 'discharged from the Provincial 
mental health facility. 

(2) Nothing in this section affects the right of a person to apply for a 
writ  of habeas corpus or other prerogative writ. 

(3)  On hearing an application under subsection (I), the court n n y  
rcvlew the evidence, ineluding all papers reiating to the admission appiied 
for or the admission and detention of the patient and may hear further 
evidence i t  deems relevant. 

(4) Where the courr is satisfied that there is or was sufficient reason and 
authority for the admission of a person or patient to a Provincial mental 
health facility and for his detention in it, it shall order that the person or 
patient be detained in a Provincial mental health facility for care and 
treatment. 

(5) Where the court is not satisfied that there is or was sufficient reason 
or authority for the admissiori of the person to a Provincial mental health 
facility or for the detention of the patient in it, it  may rdake an order 

(a) prohibiting anyone from admitting the p e w n  to a Provincial 
mental health facility pursuant to the application for admission 
that gave rise to the application under this section; 
(b) prohibiting anyone from admitting the person to a Provincial 
mental health facility pursuant to an application for admission 
made to the date of the order; 
(c) that the patient be discharged from the Provincial mental 
health facility; or 
(d) that the director of a designated Provincial mental health 
facility obtain within 10 days a report from a physician who is 
recognized by the College of Physicians and Surgeons of British 
Columbia as being a specialist in psychiatry and who would not be 
disqualified from giving a valid medical certificate under section 



20, stating whether or not in his opinion the person or patient is in 
fact mentally disordered and consequently requiring care and 
treatment in a Provincial mental health facility. and thatthc - 
person, if he is not detained at the time of the making of the order 
in a Provincial mental health facility, attend before the physician 
for examination at  a time and ptaceappointeci by the ciircc-cror. 

(6)  On receipt of the report made under an order under subsection ( 5 ) .  
the court shall, 

(a) if it is satisfied that the person or patient is mentally disordered 
and requiring care and treatment in a Provincial mental health 
facility, order that the person or patient be admitted to and ' 

detained in or detained in the Provincial mental health faciliu; or 
(b) if it is not satisfied that the person or patient is mentaliy 
disordered and requiring care and treatment in a Provincial ' 
menta1,health facility, make an order under subsection ( 5 ) ( s ) ,  (b) 

4 - -  or(c). 

i (7) Where an order is made under this section for the discharge of a 
person or patient from a Provincial mental health facility, the director o$ 
the Provincial mental health facility shall immediately discharge the perwn 
or patient. 

(8) In this section, "Provincial mental health facili~y" includc~ . I  

psychiatric unit and a director of a Provincial mental health facility ~ n c l d ~ k  
the officer in charge of a psychiatric unit. Where a' penon ha\,  ~II,!:.: 
section 22, been admit!ed to a psychiatric unit and removed to a Pro! I I I ~ I . I !  
mental health facility, an application made under this section prior to h ~ ,  
removal shall be continued with '.he subst~tution of the appropriate partlc\ 
and shall be deemed to include an application in relation to admission and 
detention in the Provincial mental health facility. 

28.(1) Immediately after the admission of a patient to a ~ r o g n c i a l  
- mental health facility under section 20, the director of the facility shall send 

in writing to  the next of kin of the patient a notice setting forth the rights of 
the patient under section 27. - 

--L 

(2) I f  the director has no information with regard to the identity of the 
next of kin of the patient, subsection (1) is sufficiently complied with ~f the .% 

notice is sent to the Public Trustee. 

29.(1) When a transfer to afiother Provincial mental health facility is 
considered beneficial to the welfare of a patient, the director of the facility 
may, by agreement with the director of the other Provincial mental health 

-% y 
facility, authorize the transfer and cause the patient to  be* transferred in 

d e  accordance with his direction. 
(2) Notwithstanding subsection ( I ) ,  a person detained under section 25 

may be transferred to another Provincial mental health facility only with 
the approval of the Lieutenant Governor in Council or, where the person is 
detained under section 25(2), with the authorization of the person in chjrge 
of the correction~l centre, youth containment centre, prison or lockup from 

. 

which he was transferred. 2 

(3) A director of a Provincial mental health cility to whose facility a %- 



? 
patient has been transferred under this section has authority to detain the 
patient and the time limited by this Act for the doing of any thing shall run 
as if the patient's detention w,ere continuous in one facility. 

- - -  

30.(1) The director of a Provincial mental health facility or theofficer 
in charge of an observation unit may discharge a person from the facility or 

. unit. 
(2) An application or medical certificate made under this Act is not 

effecthie for use for the purposes of this Act after the discharge of the 
person with respect to whom the application or certificate is made. 

(3) When a person is discharged from a Provincial mental health 
facility or observation unit other than by the operation of section 35(3), the 
director of the facility or officer in charge of the observation unit shall, on 
receiving an application by or on behalf of the person, furnish the person 
with a certificate of discharge, signed by the director, in the form prescribed 
by the Lieu tenant Governor in Couacil. 

31. Subject to section 34, the director of a Provincial mental health 
facility may release a patient detained in the Provincial mental health 
facility on leave for designated purposes for stipulated periods of time on 
the conditions the director may .prescribe to the care of relatives of the 
patient or others capable of assuming responsibility for his care. 

32. Subject to section 33, where the director of a Provincial mental 
health facility considers it  beneficial to a patient he may cause the p~r icnr  :o 
be transferred from ihr Provincial mental health facility to 3n approved 
home on conditions the director may prescribe. The Lieutenant Governor in 
Council may make regulations for the selection and approval of approved 
homes and for the payment of the cost of the maintenance of the patients in 
them. 

331(1) For clarity, it is declared that the release of a patient on leave or 
his transfer to an approved home under section 31 or 32 does not, of itself, 
impair the authority for his detention and thaiauthority may be continued, 
according to the same procedures and to the same extent, as if the patient 
were detained in a Provincial mental health facility. 

(2) A patient who is on leave or has been transferre4 to an approved 
home shall, until discharged, be liable to  recall either to the facility from 
which he was released or transferred or, if the transfer is authorized-by the 
director pursuant to section 29, to some other facility, and the director of 
either facility may issue a warrant in the form B in the schedule for the 
apprehension of the patient and his conveyance to the facility to which he is 
recalled, provided that where a patient escapes from the custody of a person 
to whose care he has been released on leave or from an approved home, 
section 35(3) applies. 

34. Exfept as provided by order of the Lieutenant Governor in 
Council, sections 3 1 and 32 do not apply to a patient 

(a) who was admitted to a Provincial mental health facility under 
section 25 or under the Criminal Code (Canada) and remains 



lHble to imprisanment or detention in a jail, prison or training 
school; or 

- 
(b) who is detainid-iinna Prmvmial m e n t a l - h e i t t f i m b y  reason 
of the Criminal Code (Canada). 

36. On receipt of a written notification from the appropriate mental 
health authority o h n o t h e r  province that a resident of the Province is in 
that other province and has been certified as being mentally disordered 
under legislation corresponding to this Act, the director of the Provincial 
mental health facility notified may agree'that the person be returned to the 
Province for care and treatment and he may receive 'the person and detain 
him for 72 hours, during which time he shall either admit him to the 
Provincial mental health facility under this Act or release him at the end of 
_that period. 

a 

British Columbia Regulation 118/80 under the Mental Health 
i Act, as amended. 

SCHEDULE 

Division 8 - Conduct of Hearing Under Section [21] of thr' : I i t  
- 

8.01 In this division / 

*(i . 
"facility" means a Provincial mental he2lth facility, 
"panel" means the person appointed under section [21](5)(b) of . 
the Act, and 
"patient" means a persoQ entitled to a hearing under section 
[21](3) of the Act. 

8.02(1) A patient or a person on his behalf who requests a hearing 
under section f 2 l j  of the Act shall apply by completing Form b1.H .A .  04:7 
and serving it upon the Director of Mental Health Services who shall, o n  
receiving it, notify the chairman of the panel. 

(2) The chairman shall convene a hearing within 28 day5 of belng 
notified under subsection (1). 

8.03 The panel is entitled to all information and records located at a n y  
facility and which may be relevant to the hearing and, for that purpose, a 
staff member at  a facility who is requested by the chairman or a member of 
the panel to give information or supply records shall comply with that 
request. 

8.04 The hearing panel has power to summon witnesses to a hearing 
and for that purpose has the powers of a commissioner under sections 10 
and 1 1 of the Public Inquiries Act. 

1 - 
8.05  he patieit may be represented by counsel or agent w h o  may call 

witnesses and make submissions on behalf of the patient. 

8.06 Any person having a bona fide interest in or knowledge of matters 



--- -- . - ---. - 
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- - -- -- -- 

relevant to the hearings may give evidence or make submissions at the 

I hearing. 
i '  
r" 8.07 All evidence presented at the hearing shall be treated as 

confidential. 

8.08(1) After reviewing all evidence presented at  the hearing, the panel 
shall, within 24 hours after the hearing has ended, determine, by simple 
majority, whether or not the patient's detention should continue. 

(2) After making a determination under subsection (I), the chairman 
shall without delay serve a copy of i t  on the director of the facility where the 
patient is detained. 

(3)  The determination shall be in writing and shall give reasons. 

8.09(1) If the panel determines that the patient's continued detention is 
justified, the director of the facility shall continue to detain the patient. 

(2) I f  the panel determines that the patient should be discharged, the 
director shall immediately serve a copy of the determination on the patisnt 
and discharge him. 

8.10(1) A patient or a person on his behalf may requesi another h e a r i ~ g  
at any time after s i i  months from the time a determination has been made in 
a previous hearing. 

(2) The chairman or the two members of the panel hearing the matter 
may abridge the time referred to in subsection (I)  where 

( a )  it is considered in his or their opinion advisable, or 
(b )  new information relative to the patient's detention has become 
available. 

8.1 1 The patient may at any time before i t  begins 
( 0 )  withdraw, his request for a hearing, and 
( 6 )  rewpoint another person as his representative under section 
[21](5)(b) ( i i i )  of the Act. 

8.12(1) A copy of section [21] of the Act and of these Regulations shall 
be posted in a conspicuous place that is accessible to patients in a facility. 

(2) The director of the facility shall, within seven days of the admission 
of  a patient pursuant to section [20], inform that patient of his right to  a 
nearing under sectlon [21](4) of the Act. - - .  r 



MANITOBA 

TheMental Health Act, R.S.M. 1970, c. M110, as amended. 

441) The director may 
(a) where he has reason to believe that a person is mentally 
disordered, order that the person be eiamined and treated as a 
patient in a psychiatric facility; 

r 

(2) The medical officer in charge of  a hospital may 



(a) subject to subsection (3). admit and detain for examination . . . . 
a n h ~ ~ e a m r n f  in thepsychiatricfacllltrof which he IS m chaw, 
such persons as are found to be mentally disordered;. 

7.(1) Any person in Manitoba who believes himself t o  be, or to be 
about to become, in need of treatment such as is provided in a psychiatric 
facility may apply for admission to a psychiatric facility; and the-medical 
officer in charge of the psychiatric facility may receive and detain the 
person as a patient therein. 

(2) No person shall be admitted or k t a i n e d  as a non-compulsory 
patient at a psychiatric facility unless in the opinion of $he medical officer in 
charge of the psychiatric facility the person requires or is in need o f b  
psychiatric examinaton, care and treatment. 

& ( I )  Where any person in Manitoba is or is believed to be mentally dis- 
ordered or in need of treatment such as is provided in a psychiatric facility, 
any relative or friend of the person or any clergyman, priest, physician, 
mayor, reeve, councillor, justice of the peace, or any kindly disposed person 

-may, kindly and without violence, convey the person to a psychiatric facility 
and there make written application for the admission of the person as a 
patient therein, and the mexJical officer in charge of the psychiatric facili:? 
may admit the person. 

(2) Within forty-eight hours after the admission of a person aZ a pa;.-:.[ 

i in a psychiatric facility under subsection (1) of section 7, or subsection ( I ) ,  
the medical officer in charge of the psychiatric facility inwhich the persjn is 

\ 

a patient, shall cause the patient to be medically examined and a written 
report made on the mental condition of the patient. 

(3) A person admitted as a patient in a psychiatric facility under 
subsection 7t l )  or subsection (t), may at any time after the expiration o f  48 
hours after he was admitted as a patient, give to the medical officer in 
charge of the psychiatric facility 23 hours notice in writing requesting his 
discharge from the facility and, except as is otherwise provided in this Act, 

shall thereupon discharge the patient from the facility. 
is a non-compulsory patient no treatment shall be 
patient objects to the treatment. 

9.(1) ~ h e ;  a duly qualified medical practitioner issues a medical 
certificate to the effect that he has examined the person n&ed thereiwand 
that the person should be confined as a patient at a psychiatric facility, the 
person may 5: admitted to a psychiatric facility as a compulsory patient. 

(1.1) A medical certificate issued undei subsection (1) is valid for a 
period not exceeding 14 days from the date of its issuance. -. 

(2) Where a person with respect t o  whom a medical certificate is issued 
under subsectioi? (1) refuses to go to a psychiatric facility, a justice of the 
peace, or a magistrate or a provincial judge may, upon the application of 
the medical officer who issued the certificate or upon the application of any 
person mentioned in subsection 8(1), issue a warrant directing that the 



person be taken into custody and brought to a psychiatric facility for 
admission thereto as a compulsory patient. 

(3) The warrant mentioned in subsection (2) mi!: be directed to all or. 
a n y  c o r r m b  u r p e a ~ o f f i r e r ~  ikMhlanitotjashaWimm~otherwist. 
describe the person to be apprehended, and shall state that the person is 
suspected or believed to be in need of e.xamination or t r m e n t  at a 

- 1 
t L - 

psychiatric facility. 

10.(1) Except as otherwise provided in this Part, a person admitted as a 
compulsory patient under section 9 shall not be detained at a psychiatric 

* '  

I 
facility for more than twenty-one days. r ! 

I (2) At any time within twenty-one days from the date of admission of a I 
1 

person under section 9, he may upon the certificate of his treating 
I 

physician, or the certificate of a duly qualified medical practitioner on the 
staff of the psychiatric facility where the patient is confined, be detained as I 

a non-compulsorypatient. 

11.(1) Notwithstanding section PO, where a person admitted to a 
psychiatric facility. as a compulsory patient is, in the opinion of rt 

psychiatrist on the staff of the psychk-ric facility, in need of treatment that 
iis likely to extend beyond 21 days, the medical officer in charge of the 
psychiatric facility may apply to a provincial judge for an order extending 
the time of detention of the person for such further period as may br 
necessary. 

(2) Before making an order under subsection (1).  the prbvincia~ judge 
shall consiqer such evidence as may be adduced before him with rdcrr'ncc to 
rhe mental condition of the person; and if he is satisfied that the person is In 
need of treatment, as alleged, he shall grant the order. 

12. Where a person admitted as a n o n - ~ p u l s o r y  patient at a 
psychiatric facility is, in the opinion of a psychiatrist on the staff of  the 
psychiatric facility, a person that is dangerous to himself or to others, or 

,- one who requires further treatment, he may be detained as a compulsory 
patient for a period not exceeding twenty-one days, but subsection (2)  of 
section 10 and section 1 1  apply, mutatis mutandis, to that person. 

13. The Lieutenant Governor in Council may, by order. direct that a 
person 

(a) who is a prisoner confined in a penal institution; or 
% (b) who is convicted of an offence; or 

(c) who is acquitted of offence because of insanity; I 

be admitted to a psychiatric facility as a compulsory patient and such a 
patient shall not be discharged from the psychiatric facility except upon tile 
order of the Lieutenant Governor in Council 

34. Where, at  any time during the detention of a person as a patient in a 
psychiatric facility, there occurs a change in his status as a patient, the 
medical officer in charge shall, where possible, notify the person's next-of- 
kin in writing as to the change. 

15.(1) Where any person in Manitoba is-or is suspected or believed to 

* 



be in need of examination and treatment in a psychiatric facility and the 
person refuses to be medically examined for the purpose of determining his 
mental condition, an). person may apply to a magistrate or a provincial 
judge for an order competling the person to be medically examined. 

(2) Where an application is made under subsection (1). the magistrate 
before whom it is rn& &all comide~ s w k  widenee as may be atkitteed 
before him and, if satisfied that the person is in need of examination, he 

*shall order that the person be examined by a dvliy qualifed medical 
practitioner. 

(3) Where a medical practitioner under subsection (2) issues a 
cerrificate to the effect that he has examined the person named therein and 
+at the person should be admitted as a patient at a psychiatric facility, 
sections 9, 10, 11 ,  and 14 mutatis mutandis, apply to that person. 

(4) Where a peace officer has reason to believe that a person 
(a) has threatened or attempted or is threatening or attempting to 
Cause bodily harm to himself; 
(b) has behaved or is behaving violently towards another person 

I or has caused or is causing-another person to fear bodily harm 
from him; or %@ 
(c) has shown or is showing a lack of Competence i$ %re_?or 
himself; 1 9  - 

and in addition the officer is of the opinion that the person is apparently 
suffering from mental disorder of a nature that likely will result in 

(d) serious bodily harm to the person; 
(e) serious bodily harm to another person or; 
(0 imminent and serious physical imparrment of the person; 

and that it  would not be reaionable to proceed as in subsection 15(1), he 
may apprehend the person and take him to an appropriate plac? for 
examination by a duly qualified medical practitioner. 
, (5) Where a peace officer takes a person into custody pursuant to a 
medical or judicial order, the person shall remain in the custody-oc the 

, peace officer until he has been medically examined and brought l o  a 
psychiatric facility where admission to facili~y is considered by the 
physician to be in the best interests of t of the person ar other 
persons. 

16. The director, where he deems it advisable, may place a patient 
under supervision or in the custody of a relative or friend who desires to 
keep and care for the patient and who is able to do  so, with or without 
instructions for the patient to be presented, at stated intervals, for further 
examination or treatment; or he may discharge the patient. ' 

-.. 
17. The director may plate under supervision as he may consider 

necessary any person whom he believes to be mentally disordered; but shall 
do so only upon the receipt of a cerhficate from a duly qualified-medical 
practitioner, stating that he has examined the person and that the b r son  is 
men tally disordered. 



24.(1) Every person who is detained as a compulsory patient in a 
psj chiatric facility under this Part may, as soon as he is, in the opinfon of 
the c'irector or medical officer in charge, recovered from his mkntal d i s o r d c  -- 
and c?mpetent to act for himself, be discharged or allowccf to leave the 
psychia:ric facility on probation for a period of time not mceeding six 
months. - - 

(3) Wheie a patient is placed on probation under subsection (1) the 
director or mediciit crfficer in charge may order the patient to report from 
time to time at a psJ+iatric facility or clinic for further medical 
examination; and at the end o; !he probationary period the dirictor or 
medical officer in charge may discharge :?e patient or, where considered 
necessary, place the patient on probation for a iui:htr period of six months 
after which period he may be-discharged or, if necessaiy, detained at a 
psychiatri~ facility for further treatment. 

(3) Except for the purpose of returning the patient to his place of 
imprisonment, nothing in this section authorizes the discharge of a paLont 
who is imprisoned for an offence and whose sentence has not expjred. 

(4) Where a discharged patient or patient placed on probation is in 
indigent circumstances, he shall be furnished with necessary clothing and I 
funds sufficient for sustenance and travel to his home or place of residehce. 

25.(1) The medical officer in charge of a psychiatric facility may admit 
to the facility, or tr-ansfer; a person who has been committed ro a 
psychiatric facility in another province or territory of Canada or in another 1 
country, or% psychiatric facility under the jurisdicrion of 111: ' 

Government of Canada; and may detain the person for such lime a h   nu^ bc 
required for diagnosis, care and treatment ofthe person. 

I 

(2) Where a person is admitted to a psychiatric facility under subsection I 

(I), the provisions of this Part respecting a compulsory patient app'ly 4 

I 

mutatis mutandis. , 
, I 

26.(1) The Lieutenant Governor in Council shall appoint a board to be - 

known as The Mental Health Review Board (hereinafter referred to ar the 
"board") consisting of 6 regular members made up as follows: 

(a) 2 psychiatrists: 
(b) 4 other persons who shall not be psychiatrists. 

(2) The Lieutenant Governor in Council shall also appoint 3 alternate 
members, one of whom is a psychiatrist and 2 who are not psychiatrists and, 
where for any reason a regular member cannot act, an alternate member 
appropriate to comply with subsection (1) shall act in his stead. 

(3) The Lieutenant Governor in Council shall fix the term of office of 
I 

the members and alternate members of the board who shall serve lor the I 
I 

Z 

f*  term so fhed and thereafter until their successors,are appointed. 
(4) The regular members and alternate members of the board may be 

paid such remunaation and such out-of-pocket expenses as may be 
q aut horised. r 

(5) A psychiatrist and 2 other members who are not psychiatrists 
constitute a quorum, and a decision of the majority is the deh ion  of the 
board. + 



(6 )  Any 3 m c r t r ~ r s  ot :!Y board, one of whom shall be a psychiatrist 
may'sit as a parel o: the board and when so constituted the panel may carry 
wt A the +?sties T . A ~  ftfft~tie~~ OF t k t  b&tf~& t h h e w p a n e k m f -  
the boartl rr?;- sit at the same time; and a decision of a panel is deemed to be 
a decision of the board. 

(7) The board shall review the status bf every patient in a psychiatric 
facility withi'n 12 months after his admission thereto and at  least annually 
thereafter and for a review under this subsection where the board considers 
i t  necessary i t  may hold hearings to determine whether the patient should 
continue to remain as a patient in the facility or whether he should be 

- discharged. 
48) Where the board receives an application from 

(a) a patient or his legal representative; or fl 

(b) a relative of the patient; or 
(c) the patient's physician or psychiatrist, or any kindly disposed 
person known to the patient; or 
(dl the medical officer in charge of the psychiatric facility to 
which the patient is admitted; or 
(e) the ombudsman appointed under The Ombudsman Act; 

to review the status or  ueaunent of the patient, the board shall not later 
than 30 days after tk r&pr of the appfkation or  such longer period as the 
minister may allow hold a hearing thereof and shall give written notice to 
the parries concerned not less than 7 days prior to the date of the hearing. 

( 9 )  Hearings of the board pursuar,t to subsection (7) and 6) shall be in 
a m e r a  except thqt where rhe ncirlng is held pursuanr LO subsec'r:on {S) 

(a) the appiican: 2nd his legal representative; 
(b) the patient. nhere he is no t the  applicant and his legal repre- 
sentative or his physician or  psychiatrist; 
(c) the medical officer in charge of the psychiatric facility; and 
(d) any other person with the consent of the board; 

has a right to attend, to &br;tmevibente m d  to examine and cross-examine 
hltnesses. 

(10) Kotwithstanding subsection (9) in any hearing of the board the 
board ma]; exciude the patient or any orher person therefrom tvhcre rhe 
board is of the opinion chat the attendance of the patient or  the person 
uould be detrimental to the health of the patient or the person. 

( f  1 )  For the purpose of any hearing or review by the board, the board 
shall have access to and may make copies of or take extracts of all cli;i~cal 
rtcords of the patient and documents pertaining to the admission and 
treatment of the patient kept at the psychiatric facility. 

(12) The board may in its discretion provide the persons present a t  any 
of its hearings with copies cf any or dl of the documents and records 
mentioned in subsection (1 I ) .  

(13) The documents and records that the board obtains under 
subsection (1 1 )  and the copies thereef furnished t o  persons under subsection 
(12) shall be re tun& by- rhe board to the psychiatric facility after the 
conclusion of the hearing. 

(IS) A member of the boar-d 

- 



(a) who is related or known to  the patient; or I* ' 

(b) who has or  has had any relationship with the patient as a 
member of the staff of the psychiatric facility in question; or 
(c) who has OF has had a pacie* UF dienu ~ ~ t i o f t & t + p + v t W c - -  
patient; , 

is excluded from sitting a s  a member of the board in any hearing at u.hich I 

- the patient is the subject of the hearing. 
(1 5) The board shall endeavour to complete-any of its hearings not later 

than 28 days after the date of the hearing and shall within that. time, in 
writing, notify all the parties concerned of its decision. 

[This section not yet in force.] 

26.1(1) Where pursuant to a hearing held under subs&tion 26(7) or ( $ )  

the board makes a decision, order or ruling, any person affected bv ttlc 
decision, order or ruling may appeal the decision, order or ruling to a judge " 

of the county court having jurisdiction in the matter; and the appeal shall be 
a hearing de  novo. 

(2) Where a person launches an appeal under subsection (1). unless the 
appeal court otherwise orders, he shall not be required 

(a) to deposit any money as security for the costs of the appeal, or 
(b) to furnish a transcript of the evidence upon which .the order, 
decision, or ruling, as the case may be, was made; 

- = but where the appeal court orders the person to deposit money as securtty 
for costs,  he amount to be so deposited shall be in the discretion of [ h e  
appeal court. 

(3)  The decision of the coun:y court under subsectinn ( 1 )  is fin:il .LI:J, 
not subject to any further appeal. 

(This section not yet in f'orcc. j 

26.2(1) In section 26 and this section, "clinical record" means thc 
t 

I 

clinical record or any part thereof compiled in a psychiatr~c facil~ry i c  i l l 1  4 

respect to  a patient. 
(2) Except as may be otherwise provided insthis Act, no person sh11  

disclose, transmit or examine a clinical record. 
(3)  The medical officer in charge of a psychiatric'facilir~ in whrch a 

clinical record is prepared and mairitained, may disclose or tranqrn11 rhc 
record to, or permit the examination thereof by 

(a) any person with the consent of the patient, where the patient 
has attained the age of majority and is mentally competent; or I (b) any person, where the patient has not attained the age of 
majority, or is not mentally competent 

(i) with the consent of the Public Trustee where the patient is 
the ward of the Public Trustee, or r 

( 1 1 )  with the consent of 'the neares~relative, where the patlent is 
not the ward of the Public Trustee; o r  

I 
(c) any person employed in or pn the staff of the psychiatrx 
facility, for the purpose of assessing or treating the patient; or 
(d) the medical officer in charge of a health facility or a 
psvchiatric facility currently involved in the direct care of the 



t 

patient, upon the written request of the medical officer; or  
(e) a physician engaged in the direct care of the patient, where the 
delay in obtaining the consent m e n C o n e i T i n X a u S e ( a ) F ~ ) i s  

'likely 10 endanger the mental or physical health of the patient; or 
$0 any pcrson tor the purpose of research, academic pursuit or 
the compilation of statistical data where the name and other 
means of identification of the patient are removed from the 
recxds. 

(4) Subject to subsections (5) and (6), the medical officer in charge of a 
pqychiatric facility shaft disclose, transmit or-permit the examination of the 
clinical record of a patient pursuant to a subpoena, order or  direction of a 
court with respect to a matter in issue before the court under this Act or any 
other Act of the Legislature. 

(5) Where the disclosure, transmittal or examination of a clinical 
record is required by a subpoena or order under subsection (3) in respect of 
a matter in issue or that may be in issue in the court and the attending 
physician of the patient states in writing that he is of the opinion that the 
disclosure, transmittal or exanination of the clinical record or of a specified 
part of the clinical record 

f (a) is likely to result in harm to the treatment or recovery of the 
T patient; or 

1 (b) is likely to result in 
(i) injury to the mentaI condition of a third person; or 
jii) bodily harm to a thxd person; 

I the medical ofiicer in charge s h i i  :omply with the opicioc ~ i : h  respect rc 
the clinical record or the part of the dinical  record specified by the 

j 
attending physician except under an order of the court before which the 
matter is or may be in issue made after a hearing from which the public is 

I excluded and that is held on notice to the attending physician. 
(6) On  a hearing under subsection (S), the court or body shall consider 

whether or not the discIosure, transmittal or examination of the clir,ical 
record or  the part bf the clinical record specified by the attending physician 

(a) is likely to result in harm to the treatment or  recovery of the 
patient; or 
(b) is likely to result in, 

(i) injury to the mental condition of a third person, or . 

(ii) bodily harm to a third person; 
and for the purpose the court may examine the clinical record, and, if 
satisfied that such a result is likely, the court shall not order the disclosure, 
transmittal or examination unless satisfied that to do so is essential in the 
interests of justice. 

(7) Where a clinical record is required pursuant to subsection (3), (5) or 
f6); the clerk of the court in which the clinical record is admitted in evidence 
or, if not so admitted, the person to whom the clinical record i~ transmitted 
shall return the clinical record to the medical officer in charge forthwith 
after the dererminarion of.the matter in issue in respect of which the cIinicaI 
record was required. 

(8) Except as provided in subsections (1) and (3, n o  person shall 



disclose in an action or proceeding in any court or before any body any I 
knowledge or information in respect of a patient obtained in the course of 
assessing or treating or assistins in assessing or treating the patient 
psychiatric facility or in the course of his employment in the psychlatrir: , 
facility except, 

fa)  where the patient has attained the age of majority and is 
i 

mentally competent, with the consent of the patient; 
(b) where the patient has not attained the age of majority or is not , 
mentally competent, with the consent of the Public Trustee where i 
the patient is a ward of the Public Trustee or the consent of the I 
nearest relative of the patient where the patient is not a ward of 
the Public Trustee. 

26.3 The medical officer in charge of a psychiatric facility shall shortly 
after the admission of a patient to the facility 

(a) provide or cause to be provided to the patient a written 
communica!ion outlining the functions of the board and the , 

manner in which a matter could be referred tqthe board; 
(b) advise the patient of his right to send and recelve mall In 
accordance with section 97; and 
(c) cause to  be conspicuously displayed in wriring in the 
psychiatric facility, those matters referred to in clause\ ( a )  and 
(b). 

r . . .  
36. The director, upon evidence satihjactory ta rllm thal a pttr5on 

imprisoned for an offence in any prison or place of cietcntion, other than a 
penitentiary, or held in safe custody and charged with an offence against 
aGv law that is in force in the province, isa-ngnulrerardase may order the 
removal of the person to an institution; and the person so removed shall 
remain there until he is fit to  be returned to prison, if  he is then liable to be 
returned thereto, or, if  otherwise, that he be discharged. A 

37.(1) A judicial order that a mental retardate be sent to an institution 
authorizes the conveyance of that person r o ~ a n d  his reception in, the 
institution mentioned in the order within a time to be mentioned in the 
order; and the person shall be detained in the institution until o t h e r w e  
ordered by a magistrate or until removed or discharged therefrom under 
this Part. 

38.(1) Where a mental retardate has been placed in an institulion for 
mental retardates or under custodianship by order of  a magistrate; on the 
application of the original applicant, a parent or guardian of the mental 
retardate, the director, the medical officer in charge of the institution, or 
the person appointed custodian, or of a person appoipted by any of  them 
for the purpose, a magistrate, on being satisfied that the interests of the 
mental r e t a r d a w d  of the public require it ,  may, in his discretion, by 
order, 

(a) discharge . s the retardate from the institution gr from 



custodianihip, eithir conditionally or  unconditionally; dr 
(b) direct that the retardate be granted leave on parole for such 
period of as i tronsidersreasonabk or - - - -- - - - 

(c) otherwise deal with the retardate as he sees fit. 
( 2 )  An order made by a magistrate under subsection (1) may, upon 

application by a person mentioned in that subsection, be rescinded by a 
magistrate; and a magistrate may order that the mental retardate be retaken 
and again placed in an institution or under custodianship. 

(3) The magistrate may require notice of the application under 
subsection ( I )  or (2) to be given to the director, the medical officer in charge 
of the institution, the person appointed custodian, the parent or guardian of 
the mental retardate, if known, or to such of them or such other person as 
he deems advisable, and the persons so notified shall be entitled to be heard 
on the application. 

39.(1) Where a mental retardate is placed in an institution or under 
supervision by the director, he may, at  any time, where he considers it to be 
in the interests of the mental retardate or the public, 

(a) direct that the mental retardate be discharged from the 
institutioh, either conditionally or unconditionally; or  
(b) direct that the mental retardate be granted temporary leave 
for such period of time as he considers reasonable; or' 
(c) otherwise deal with the mental retardate as he sees fit. 

. (2) An order made by the director under subsection (1) may be 
rescinded by him; and he may, by further order, direct that the men:d 
retardate be retaken and again placed in an institution or under: super~*isjon. - 

(3) No order shall be made by the director under this section unless he 
gives written notice to the parent or guardian of the mental retardate, if 
known, or to such other person as he deems advisable of his intended 
action; and the persons so notified are entitled to be heard by the director. 

40.(1) Notwithstanding section 39, the parent or guardian of a mental 
retardate who has been placed in an institution or under supervision by the 
director may apply to the director requesting that the mental retardate be 
discharged from the institution or from supervision; and the director may 
grant the application under such terms and conditions as he may prescribe. 

(2) Where the director refuses'an application under subsection ( I ) ,  the 
applicant may appeal the decision to the board; and the board may conduct 
such investigations, make such inquiries and hear such persons as it sees fit 
and make such order as under the circumstances seems reasonable. 

(3) Where an application under subsection (2) is disallowed by the 
board, no further application shall be made by the applicant to  the director 
or the board until after !he expiratior! of six months from the date of the 
order under subsection (2). 

(4) Notwithstanding section 39, the director may require the parent or 
guardian of a mental retardate who has been placed in an institution or 
under supervision by the director to remove the mental retardate from the 
imtiation or from supervision under such terms as he may prescribe. 

(5) Where a parent or guardian is not satisfied with an order of the 



director made under subsection (4). he may appeal the order to the board, 
and the board may conduct such investigations, make such inquiries and 
hear such persons as it sees f i t  and 
circumstances seem reasonable to the board. 

. . . 
43.(1) Where the director has, under this Part, determined that a 

person is a mental retardate, if he also finds that i t  is not necessary for the 
safety or welfare of the mental retardate or of the public that the mental 
retardate be placed in an institution or under supervision, the director may 
eive a certificate in writing to that effect. 
k 

(2) Where a magistrate has, under this Part, determined that a person i\ 
a mental ketardate, if he also finds that i t  is not necessary for the safety o r  
welfare of the mental retardate or of the public that the mental retardate be 
placed in an institution or under a custodian, he may make a declaration in 
writin$ to that effect signed by him and release the mental retardate. 

94.(1) No responsibility for'the detention or custody of a person in 3 
psychiatric facility or institutibn or fo i  placing a.person under supervision 
rests on the officers or staff or employees of the psvchirttric facil~ty or 
institution, if the person has been detained or is held in custody or i \  plrlicJ 
under supervision in accordance with this Act of the Legislature relar~n; to 

mentally disordered gerscns. 
(2) No action lies, or shall be instituted, against any person, H hctt~cr 111 

his public or private capacity, where that person is acting under 
authority of this Act, for any loss or damage saffered by any person by 
reason of anything done by him in good faith, or omitted to be done by h n l  
in the exercise of powers given to him by this Act. 

(3) The act or omission of a person who is not employed in, or in  
connection with a psychiatric facility or institution. or who is not a n  agent 
or employee of the director or of the medical officer in charge of the 
psychiatric facility or institution or under the direction or control of the 
director or medical officer in charge of the psychiatric facility or ins::!ution, 
at the time of the act or omission, does not bind, or create any liability 
upon, and is not admissible in evidence in any civil proceedings against, the 
director or medical officer in charge of a psychiatric facility or institut~on, 

-or any person employed in, or in connection with the psychiatric facility or 
institution. 

95. No person who brings in a patient or a person to a psychiatric 
f x i l i i y  or institution, or w h o  lays an information under this Act, or who, 
acting as a magistrate or  court, places a person under custody, supervision, 
or commits him to a .  psychiatric facility or institution under the provisions 
of the kc t ,  or who signs or carries out, or does any act with a view to signing 
or carrying out, an order purporting to be an order for the removal of a 
person to a psychiatric facility or institution, or any report or medical 
certificate under this Act, is liable to any civil proceedings in respect 



thereof, whether on the ground of want of jurisdiction or any other ground, 
i f  that person has acted in good faith and witH reasonable care. 

, 96. Where roceedings are taken against any person for bringing or 
committing a 9 rson to a psychiatric facility"or institution or for laying an 
information or signing or carrying out any such order, report, or medical 
certificate as in section 95 mentioned, or doing anything in pursuance of 
this Act the proceedings may, upon summary application to  a judge of the 
Court of Queen's Bench, be stayed upon such terms as to costs and 
otherwise as the judge may think f i t ,  i f  the judge is satisfied that there is no 
reasonable ground for alleging want of good faith or of reasonable care. 

- 

103. Any officer, nurse, attendant, servant, or person employed in a 
psychiatric facility or institution, or any person having charge, care, w 
control, or supervision of a mentally disordered person, by reason of any 
contract or tie of relationship of marriage or otherwise, who ill-treats or 
wilfully neglects the mentally disordered person is guilty of an  offence. 

105.(1) A person who violates any provision of this Act is guilty of an 
offence. 

(2) Any person who  is guilty of an offence under this Act is liable, on 
summary convic;'ion, to a fine not exceeding five hundred dollars or to 
imprisonment for a term not exceeding one year, or to borh such a fine snd  
such an imprisonment. 



NEW BRUNSWICK 

Mental HeaL'th Act, R.S.N.B. 1973, c. M-10, as amended. 
6.(1) Notwithstanding this or any other Act, admission to rl psychiatric 

facility may be refused by the authorities thereat where the immediate nerd5 
in the case of the.proposed patient are Such that hospitalization is not urgcnr 

*a 2 

or necessary. C 

(2) Where admission to a psychiatric facility is refused urlclrr 
subsection d l ) ,  the reasons for the refusal shall he communic;tted torthis 11 11 
ro the physician who made application for or recommericied the acin~is,~o~l 
of the proposed patient. 

7:Any person wha is believed to be in need of the observation, care or 
treatment provided in a psychiatric facility may, upon the recommendation 
of a physician, be admitted thereto as an informal patient. 

& ( I )  Any person who 
(a) suffers from mental disorder of a nature or degree so a \  ro 
require hospitaIization in the interests of his own safety or the 
safety of others, and 
(b) is not suitable for admission as an informal 'patient. 



--- -- --- 

I- may be admitted as an involuntary patient to a psychiatric facility upon 

1 application therefor in the prescribed form signed by a physician. 
(2) The &sician signing the application shall state and xhow clear& 

4 therein that he has personally examined the person who is the subject of  the 
application and has made due inquiry into all of the facts necessary for him 
ro form a satisfactory opinion. 

(3) The physician signing the appIication shall also in the application 
state the facts on which he formed his opinion of the mental disorder, 
distinguishing the facts observed by him from the facts communicated to 
him by others, and shall note the date upon which the examination was 
made. 

(4) Every such application shall be completed no later than seven days 
after the examination referred to therein, and no person shall be admitted to 
a psychiatric facility upon an application except within fourteen days of the 
date on which the application was completed. 

( 5 )  such an apptication is sufficient authority 
(a) to any person to convey the person who is the subject of the 
application to  a psychiatric facility, and 
(b) to the authorities thereof to admit and detain him for assess- 
ment or treatment therein for a period of not more than one 

' month. 

9.(1) A person who believes that another person 
(a) is suffering from mental disorder, and 
(b) should be examined in the interests of his own safety o; the 
safety of others, 

may give information on oath to a judge of the Provincial Court, and if 
upon inquiry the judge is satisfied that 

(c) such examination is necessary, and 
(d) such other person refuses to submit to a medical examination, 

the judge may issue his order for examination in the prescribed form. 
(2) In every order under this section it shall be stated &d shown clearly 

that the judge issuing the order made due inquiry into all of the facts 
necessary for him to form a satisfactory opinion. C - 

(3)  An order under this section may be directed to all or any constables 
%. 

or other peace officers and shall name or otherwise describe the persoh with- a - 
I .  respect to whom the,order has been made. 

% '. - 5  (4) Notwithstanding subsection (3) th'e order may be directed to a <,-'+, 
' \ -  

relative or friend of the person subject to the order where that relative or 3;. 

friend so requests. 
(5) An order under this section shall direct, and is sufficient authority I 

for, any person to whom it is addressed to take the persbn named or 
described therein to an appropriate place where he may be detained for 
medical examination. 

10. Where a constable or other peace officer observes a person 
(a) apparently suffering from mental disorder, and 
(b) acting in a manner that in a normal person would be 
disorderly, 



the officer may, if he is satisfied that f 

/' (c) the person should be examined in the interests of his o\\n 
safety ur rke safety& u ~ k e r s ~ a n B  - -- 

(d) the circumstances are such that to proceed under section 9 
would be dangerous, 

take the person to  an appropriate place where he may be detained for 
medical examination. 

1 11. An examination referred to in section 9 or 10 shall be conducted 
forthwith and, wherever practicable, the place of examination shall be a 
psychiatric or other medical facility. 

12. An informal patient may, upon completion of the prescdbcd form, 
be continued as an  involuntary patient, and in any such case section 8 
applies mutatis mutandis. 

13.(1) The period of detention of an involuntary patient may be8 
extended upon the completion of a certificate of renewal in the prefcribd 
form by the attending physician upon personal examination. 

(2) The attending physician shall not complete a certificate of rene\r.al 
unless in his opinion the patient 

(a) suffers from mental disorder bf a nature or degree so as to 
require further hospitalization in the interests of his own safety o r  

' the safety of others, and 
fb) is not suitable to be continued as an informal p!icnt. 

(3)  A certificate of  renewal is authority to detain rhr p;irit.n~ l o r  
treatment as follows: 

(a) a. first certificate is valid for not more than two additional 
months from the date of expiration of timc specified under 
subsection 8(5); 
(b) a second certificate is valid for not more than three additional 
months from the date of expiration of the first certificate; 
(c) a third certificate is valid for not more than six' additional 
months from the date of expiration of the second certificate; 
(d) a fourth certificate is valid for not more than twelve 3ddition;ll 
months from the date of expiration of the third certificate; 
(e) each subsequent certificate is valid for not more than twclvc 
additional months from the date of expiration of the 1251 

certificate issued. 
(4) An involuntary patient whose authorized period of detention has 

expired shall be deemed to be an  informal patient. 
(5) An involuntary patient whose authorized period of detention has 

ngt expired may be continged as an informal patient upon completion of 
the prescribed form by the attending physician. 

14.(1) where the presiding judge has reason to believe that a person 
who appears before him charged with or convicted of an offence suffers 
from mental disorder, he may order that person to attend a psychiatric 
facility for examinatiop. 

(2) Where an examination is made under this section, a report on the 



mental condition ot the person shal1,be communicated in writing to the 
judge by the medical director. 

(3 T f  f i e  memtcllrector reporT t n a r t h e  person e x = m l n e a h e e a s c  
treatment, the judge may order the person to attend a psychiatric facility for 
treatment, 
---/ 

15:(1) Where the presiding judge has reason to believ that a person in 
custody b k o  appears before him charged with an offen suffers from 
mental disqder,  -- *.judge may, by order, remand k t t person for 
admission as a patient to a psychiatric facility for a period of not more than 
two months. 

(2) Before the expiration of the time mentioned in such order, the 
medical director shall report in writing to the judge as to  the mental 
condition of the person. 

* 16. A judge shall not make an order under section 14 or I5 until he 
ascertains from the officer-in-charge of a psychiatric facility that. the 
services of the psychiatric.facility are available to the person to be named in 
the oider. 

17. Notwithstanding this or any Act or any regulation made under any 
other Act, the medical director may report all or any part of the 
information compiled by the psychiatric facility to any person whzre, in the 
opinion of the medical director, it is in the best interests of the person who is 
the subject of an order made under section 14 or 15. 

18. Any person who, pursuant to the Criminal Code, chapter C-34 of 
the Revised Statutes of Canada, 1970, is 

(a) remanded to custody for observation, or 
(b) detain~d under the authority of a Warrant of the Lieutenant- 

& Governor, 
may be admitted to, detained in, and discharged from a psychiatric facility 
in accordance with the law. 

25.(1) Upon the advice of the attending physician, the officer-in-charge 
of the psychiatric facility may, if otherwise permitted by law and subject to 
arrangements being made with the officer-in-charge of another psychiatric 

- 

facility, transfer a patient ro that other psychiatric facility upon completing 
a memorandum of transfer in the prescribed form. 

(2) Where a patient is transferred under subsection ( I ) ,  the authority to  
detain him continues in force in the psychiatric facility to which he is so 
transferred.' 

26.(1) Upon the advice of the attending physician that a patient 
requires care or treatment that cannot be supplied in the psychiatric facility, 
the officer-in-charge may, if otherwise permitted by law, transfer the 
patient for that purpose to a facility w k t  such care or treatment is 
available and return him to the psychiatric facility upon the conclusion 
thereof. 



(2) Where a patient is transferred under subsection ( I ) ,  authorities of 
that facility have, in addition to  the powers conferred upon them by any 
other Act, the powers under - - - this - - Act - - - of an officer-in-charge of a psychiatric 
facility in respect o f the  custody and control o f the  patient. 

27. Where the Director has reason to believe that it w b u ~  be in the best 
interests of an involuntary patient in a psychiatric facility in New Brunswick 
to be hospitalized in a piychiatric facility in another jurisdiction, the 
Director, with the approval of the Minister and upon compliance with the 
laws respecting hospitalization i r t h a t  jurisdiction, may by order in the 
prescribed form authorize the patient's transfer thereto and detention 
therein. 

28.(1) Where the Director has reason to believe that an involuntary 
patient of a psychiatric facility in another jurisdiction may be hospitalired 
in a psychiatric facility in New Brunswick, the Director, with the approval 
of the Minister, may by order in the prescribed form authorize the patient's 
transfer thereto and admission therein. 

(2) A patient transferred to  a psychiatric facility under subsection ( 1 )  
shall be admitted as an involuntary patient under section 8. 

29.(1) A patient shall be discharged from a psychiatric facility when he 
is no longer in need of the obs'ervation, care and treatment provided therein. 

(2) Subsection (1) does cot authorize the discharge into the comrnuni:~ 
of a patient who is subject to detention otherwise than under this Act. 

30.(1) There shall be 3ne or more re~eiew boards appointed b) !I*:  
Lieutenant-Governor in Council. r? 

(2) Each review board shall consist of  three persons, one of H horn 13 ;I 

judge of The Court of Queen's Bench of New Brunswick who shall act ns 
chairman, one of whom is a psychiatrist, and one of whom is not a barri\tcr 
and solicitor or a physician. 

(3) The Lieutenant-Governor in Council may appoint alrern3tc 
members for each r'eview board, and, where for any reason a member o f  the 
review board cannot act as a member, an alternate member appropriate to 
comply with subsection (2) shall act in his stead. 

(4) An officer or servant of a psychiatric facihty shall not act a% a 
member of a review board when the case of a patient of that facility is being 

i rsviewed. 
' 

(5) A member shall hold office for the period not to exceed three year\, 
as is specified in his appointment, but is eligible for reappointment at the 
expiration of his term of office. 

(6) The three members of a review board constitute a quorum, and the 
decision ~f a majority is the decision of the review board. 

(7) For the purposes of any hearing or inquiry conducted under this Act 
the members of the review board have all the powers conferred upon 
commissioners under the Inquiries Acr. 

31.(1) An involuntary patient, or any person on his behalf, may apply 
in the prescribed form to  the chairman of the review board having 
jurl'sdiction to inquire into whether the patient suffers from mental disorder 



of a nature or degree so as to  require hospitalization in the interests of his 
,own safety or the safety of others. 

(2) An application under subsection ( I )  may be made 
f a j w h h y  c m i f i ~ t e o f r m e ~ m ~ ~ i t t k n ~ o m e s  
into force, or 
(b) when the patient, after having been admitted to a psychiatric 
facility, is subsequently continued as an involuntary patient. 

(3) An application under subsection (1)  may be made a t  any time by the 
Minister, the Director, or the officer-in-charge in respect of any involuntary 
patient. 

32.(1) Upon receipt by the chairman of a review board of an 
application in writing the review board shall conduct such inquiry as it 
considers necessary to reach a decision and may hold a hearing, which in the 
discretion of the review board may be in camera, for the purpose of 
receiving oral testimony. 

(2) Wheie a hearing is held, the patient has the right to be personally 
present, unless the review board is of the opinion that this would be 
detrimental to his health, in which case he has the right to be represented. 

I 
(3) Where a hearing is held, the patient or his representative may call 

i ,witnesses, cross-examine witnesses, and make submissions. 
I (4) The review board or any member thereof may interview a patient or 

other person in private. 

33.(1) Upon the conclusion of an inquiry, the chairman shall prepare a 
written report of the decision of the rebiew board and within the time 
prescribed in the regulations transmit a cop): thereof to the applicant and to 
the officer-in-charge uhere he is not the applicant. c .. - 

(2) Upon receipt of a copy of the decision,'the officer-in-charge shall 
take any action required to give effect thereto. 

(3)  Nothing in this section shall permit the discharge into the 
community of a person who is subject to detention otherwise than under 
this Act. s' 

34.(1) The case of every patient in a psychiqtric facility who  is detained 
under the authority of a Warr t of the Lieutenant-Governor under the 
Criminal Code, chapter C-34 of % e Revised Statutes of Canada, 1970 shall 
be considered by a review board once in every year, commencing with the 
year next after the year in which the Warrant was issued. 

(2) Notwithstanding subsection (I),  a review board shall consider the 
case of any patient to which that subsection applies a t  any time upon the 
written request of the Minister. 

(3) section 32 applies mutatis mutandis to  cases under this section. 
(4) Upon the conclusion of an inquiry, the chairma'n shall prepare a 

written report of the recommendations of the review board and, within the 
time prescribed by the reguiations, snail transmit a copy thereof to  the 
Lieutenant-Governor in Council, and May in his discretion transmit a copy 
thereof to any other person. 

a [This section not in force.] 
. . . 
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66.(1) N o  action, prosecution or other proceedings shall be brought or 
be instituted against any officer, n'urse, clerk, attendant or other employee 
of a psydtiatrie-facility* ~ & n s ~ y - o t k r p e r s o ~ F e ( ~ m ~ i  n 
pursuance of execution or intended execution of any duty or authority 
under this Act or the regulations, or in respect of any alleged neglect or 
default in the execution of ,any such duty or authority, without the consent 
s f  the Attorney General. 

(2) All actfons and prosecutions against any berson, for anything done 
or omitted to be done in pursuance of this Act, shall be commenced within 
six months after the act or omission complained of has been committed or 
occurred, and not afterwards. 

(3) No action shall lie against any psychiatric facilitiy or any officer, 
employee or servant thereof for a tort by any patient. 

67. Every person who contravenes or is a party to  the contravention, 
directly or indirectly, of any provision of this Act or the regulatio~ls is guilty 
of an offence and upon summary conviction, is liable to a fine of not less 
than twenty-five dollars and not exceeding one hundred dollars and, in 
default of payment is liable to imprisonment in accordance with subsection 
3 l(3) of the Summary Convictions Act. 

68. . . . 
(2) Where, in the opinion of the Minister, 

(a) it is impractical for a psychiatric facility for the time being to 
comply with all provisions of the rtgulations rn.t-ic L I I I L ~ Y ~  

paragraph (1)t  b), and 
(b) it is in the best interests of the population served by such 
psychiatric facility, - 1 

i 

he may by his authorization in writing, relieve such psychiatric facility fr;m 
- the application of the relevant provision or provisions for slfch period and 

upon such conditions as he specifies in the authorization., 
\ 

C 

Regulation 70-16 under the Mental Health Act, as amended. 
3.(1) The observation, care and treatment of patients in a p\ych~atric. 

facility shall be under the supervision of a psychiatrist. 
(2) Notwithstanding subsection (1). i t  shall not be necessary for 

psychiatric facilities listed in schedule 3 of section 1 to be under the 
supervision of a psychiatrist. 

10.(1) An Application for Review under section 3 1 of the Act may be 
made vhere the a::ending physician or the officer-in-charge has received a 
request for the discharge of a patient and such request has been denied. 

(2) An Application for Review under section 42 of the Act. may be 
. made where the attending physician or the officer-in-charge has received a 
request f o ~  cancellation qf the Certificate of Incompetence or Notice ci 
Continuance from the parient or former patient and such request has been 
denied. 
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- 
' I  - \ 
( 3 )  An Application for Review shall be Jndorsed by the attending 

phy5ician or officer-in-charge with the particulars prescribed therein. 
, . >  

11. Where a request fbr the discharge of a patieqt has been denied, the 
patient or other person to whom the denial is made shall be advised of any 

, r~ghts he may have tornake appiicritlon to d'review board. 

12. Every psychiatric facility in respect of which a rebiew board has 
jurisdiction, shall p ~ o ~ i d c  Applications 'fos Review and envelopes Ere- 
a ~ d r e s k d  ro the c h a i r k n  of the rqview b o a d  h b ~  ing')uri~dialon.  and an 
Applicarion and envelope shall be furnished forth\+.,th to  any person who 
rcques ts them. ,. 

13. When an ~ ~ ~ l i c a t b n  for Review is completed by or on behalf of a 
patient and presented to his attending physician or the officer-in-charge for 
endorsement ~ f ^ ~ a h i c u l a r s ,  such physician or the officer-in-charge shall so , 

endorse the Application as soon as possible and return i t  to the appiicant. 

14. The written report of the decision of a review board referred to in 
wctlon 33 of the Aqr shall be transmitted to the persons described, therein 
Ikithin seven days after the decision is -reached, and not later than one 
month from the date of receipt of the Applicati~fn for Review by the 
chairman. 

- . . 



NEWFOUNDLAND, 

The Mental Health Ag, 1971, S.N. 1971, No. 80, as amended. 
, 6.(1) Subject to  subsection (3, any person, who in the opinion of a 

physician is suffering from mental disorder to such a degree that the perwn 
requires hospitalization in the interests of his own safety, safety to  otticrs or 
safety to property, may without his consent beadmitted to, detained within 
and treated at  a treatment facility. , - 

(2) Subject t o  this Act, no person shall be admitted to and deta1nt.d 
within a treatment facility H ithout his consent unless two physician\, who~c.  
opinions i t  is that the person is suffering from mental disorder to t he  degree 
specified in subsection (1) of this section, subscribe to a ctxrifiLatc 01 
authorization in accordance with the following procisions of rhls .Act. 

(3) A certificate bearing the subscriptidn of one phy\icinn 5h;ill hc 
sufficient authority for any person to convey the person in respect of \\ horn 
the certificate is subscribed to  a safe and comfortable place and d e t a ~ r ~  him 
there until he is medically examined by another physician. 

(4) A certificate shall not be subscribed to by either physician 
(a) until he has pers nally examined the person named in the "\ 

r 

certificate as being the gerson who is suffering from m e n t ~ l  
disorder to  the degree spe?cified in subsection ( 1 )  of thls xcrrvn 
and has made eniuiry from such records or sources as may be 
reasonably necessary to enable him to  reach his opinion; 
(b) unless i t  is made and dated within seven days of the personal 
examination required under paragraph (a); 



(c) i f  the physician is the father, mother, son, daughter, husband 
or bife of the person or is closely related to or connected with the 
person by blood or marriage. 

~~~~~~ 

(5) The certificate shaIT be as near as c i r c u m s t a n c e s ~ e r r r l r t t t ~ f i r m  
prescribed in the regulations, and shall state or specify 

(a) the name and address of the physicians making the certificate; 
(b) the times and places of, and circumstances relating to, the 
personal examinations of the person; 
(c) with clarity the facts on which the opinions of the physicians 
are based, distinguishing the facts observed by them-and the facts 
communicated to them by others, and the reasons for the 

(d )  that the person refuses to be admitted to a treatment facility 
recommended by the physicians; and 
(e) the treatment facility into which the physicians recommend 
that the person suffering from the mental disorder should be 
admitted. 

7.(1) A certificate granted under this Act and remaining in force shall 
be sufficient authority for any person to convey the patient to the treatment 
facility specified in the certificate and, subject to this section, for the 
administrator or medical director'of that treatment facility to admit and 
dstain the patient therein. 

(2) Upon admission of a patienf pursuant to subsection ( 1  ) the patient, 
shall be examined forthwith by the medical director or the attending 
physician. and +he media! directcr or !he attending physician a; rhe 
may be, shall, as soon as is medically possible, but in any e\.ent not later 
than fifteen days after admission either 

(a) confirm the certificate, or 
(b) revoke the certificate and discharge the patient forth\vith. 

(3SCmfimahon of a certificate under subsection (2) shall be sufficient 
authority for the administrator or the medical director of the treatment 
facility to detain and treat the patient therein for a period of thirty days 
from the date of the patient's admission. 

(4) In the event of the patient not reporting or being conveyed to the 
rreatment facility within fourteen days after the date of the subscription of 
the  certificate by either physician, the certificate shall cease to have effect. 

8.(1) On the admission of a patient td a treatment facility the medical 
director may assign to the patient an attending physician, and there may be 
assigned to that patient during his period of treatment a t  a treatment facility , 

different attending physicians. 
(2) An attending physician may with the consent of the medical 

director, or the medical director may at any time revoke the certificate of a 
phvsician or a renewal of a certificate issued by him or by another attending 
physician under this Act. 

9.(1) An attending physician may from time to time renew a certificate 
by granting a certificate of renewal in a form as near as circumstances 



-- --- 
permit t o  the form prescribed in the regulations, but the certificate of 
renewal shall not be issued until the attending physician 

(a) has made persmal examination af the- 
(b) is satisfied that the patient continues to suffer from mental 
disorder to the degree specified in subsection ( 1 )  of Section 6. 

(2) Certificates of renewal from time to time granted under subsection 
(1 )  shall be sufficient authority for the administrator or medical director to 
detain the patient ih respect of whom the certificate of renewal is granted 
without his consent 

(a) for a period of one month from the date of the first certificate 
of renewal; 
(b) for a period of two months from the date of the secor~d 
certificate of renewal; 
(c) for a period of three months from the date of the third 
certificate of renewal; 
(d) for a period of six months from the date of the fo~irth 
certificate of renewal; and 
(e) for a period of one year from the date of every cerrificlite of' 
renewal &r the fourth certificate of renewal. 

(3) I t  is a condition of the validity of every certificate of renc.\\al that 1 1  

shall be granted 
.(a) in the case of a first certificate of renewal, prior to t hc expiry 
of the period specified in subsection (3)  of Section 7; and 
(b) in the case of every subsequent certificate of renewal, prlnr 11) 

the expiry of the period specified in subsecton (2 )  of t h l j  w i 1 l o l l  

for the certiiicare of renewal which preceded it. 

10.(1) Where an attending physician is of opinion that' the health or 
interest of the patient would be better served by the transfer of thc patient ro 
another treatment facility named by him, whether or not such transfer 
should be temporary, he shall so notify the medical director, and the 
medical director may, after making the necessary arrangements with the 
administrator of the treatment facility named by the attending physician, 
authorize the transfer of the patient to that treatment facility. 

(2)  Upon receiving the authority from the medical director under 
subsection ( I ) ,  the administrator shall make all necessary arrangements for 
the transfer of the patient to the treatment facility named in the " 
authorization, and shall forward a r  cause tc have forwarded to the 
administrator of* that treatment fscility the case papers and'records of the 
patient or copies thereof. 

(3) Upon the transfer of the patient under subsection ( I )  of this section, f 
the administrator and medical director of the treatment facility to which the 
transfer is made shall, in addition to other powers conferred on them by , 

? 

law, have the same rights and powers respecting the patient as were held by 
the administrator and medical director of the treatment facility from which 
the transfer is made. 



I 12.(1) Where an information on oath is laid before a magistrate that 
any person named and designated therein who is present within the district 
in which w c k  mqgistrae-exe-~.ifes j w i s & i & ~ M o r r n ~ t  
lo be suffermg from mental disorder to the degNe specified in subsection (1) 
of Section 6,-the magistrate, after making due enquiry, may if he is satisfied 

(a) that the facts alleged in the information are well founded; 
(b)  that i t  is reasonable and proper that the person should be 
examined by two physicians; and 
(c) that the person has refused or delayed or will refuse or delay 
to be so examined; 

grant a warrant for his examination and such warrant shall be sufficient 
authority for a police officer or such other person as may be designated in 
the warrant to take the person named therein to both physicians and to 
detain the person until both physicians have carried out the examination. 

(2) Every warrant granted under this section shall 
(a) conrain a statement that the warrant is issued by the magistrate 
after making due enquiry into the facts and circumstances of the 
case; 
(b) be addressed to all or any police officers situated within the 
jurisdiction of the magistrate issuing the warrant, or if  in the 
circumstances it would not be practicable or reasonable to so 
address the uarrant, to such other person as the magistrate shall 
think fit; 
( c )  describe the person in respect of whom the warrant is made; 

- 

and 
(d )  specify the place or places to which the person may be taken 
and detained for the purposes of examination by two physicians. 

(3)  The procedure in any hearing conducted pursuant to  an enquiry 
under this section respecting the compelling of witnesses to  attend, the 
taking and hearing of evidence and any other matter pertaining to s u ~ h  
enquiry shall insofar as  applicable be as near as circumstances permit to the 
procedure laid down in The Summary Jurisdiction Act. 

13. \i'ithout prejudice to any right conferred on him by law, where a 
police officer observes a person acting in a disorderly or dangerous manncr, 
the police officer may, if he has reasonable cause for believing that the 
person is suffering from mental disorder to the degree specified in 
subsection ( 1 )  of Section 6, and i t  is impracticable in the circumstances to 
obtain a warrant from a magistrate under Section 12, apprehend the person, 
take him to a treatment facility or other safe and comfortable place and 
detain him until he is medically examined by two physicians. 

Id . ( ] )  Where a judge or magistrate has reason to believe that a person 
who appears before him charged with or convicted of an offence suffers 
from menu1 disorder, thewdge or magistrate may order the person to be 
examined by a physician. 

(? )The  physician whocarries out theexaminationunder this section - 
shall submit to the appropriate judge or magistrate a written report as to the * 

mental condition of the person and if  the report specifies that in the opinion 



of the physician the person is or may be suffering from mental disorder and 
is in need of immediate treatment or observation, the judge or magistrate 
may - - -- -- 

(i) order the person to atter\d a treatment facility for treatment, or 
(ii) remand the person for observation to a treatment facility for 
any period not more than two months. 

(3) The medical director of the treatment facility to which a person has 
been remanded for observation under subsection (2) shall, before the 
expiration of the period specified in the order or remand, report in writing 
to the judge or magistrate as to the mental condition of the person and as to 
whether a certificate has been issued under Section 6 of this Act. 

(3) A certificate may be granted in the form and manner provided by 
this Act in respect of a person ordered to attend for treatment or remanded 
for observation under subsection (2) of this section, and upon the issuance 
of such a certificate 

(a) the provisions of this Act shall apptv to that person as if  he t i d  

been admitted following the issuance of that certificate; and 
(b) the period during which the person is detained within the 
treatment facility shall not be counted in computing the period of 
remand. 

15.(l) '&'here a certificate is granted in respect of ar;y pertvn w h o  hay 
been convicted of an offence and is imprisoned under the authoritv ot' n 
statute of the province, or who, being charged with an offcrlce ur:dcr ,! 

statute of the province is in custody awaiting disposal of the c h a ~ g c ,  5uLh 
persor. shall be transferred from :he prison or other place of confinement 1 0  

the treatment facility named in the certificate and, subject to this section, 
the provisions of this Act shall apply te such person during the period the 
certificate or renewal of the certificate is in force, so however that 

(a) the prior approval of the Minister of Justice shall be required 
to any treatment facility t o  which the person is adm;~:t.(l under 
this section or to which he is transferred under Section 10; and 
(b) the provisions of subsections ( 1 )  and (2) of Section 1 I'shall not 
be construed so as to limit or prejudice the right of any police 
officer to arrest and return the person to a prison or place of 
confinement at any time, i f  the person would, apart from the 
issuance of a certificate or renewal of a certificate, continue to be 
liable to imprisonment or custody. 

(2) Upon the expiration or revocation of a certificate or renewal of a 
certificate granted in respect of a person to whom subsection ( 1 )  applies, [he 
administrator of that treatment facility shall, after consultation with tk:e 
Minister of Justice. either return t h e  person to such prison or other plactt of 
confinement or release him as the Minister of Justice may direct. 

16.(1) The Slinister shall, with the approval of the Lieutenant- 
Governor in Council, appoint a Review Board, to be known as the Slental 
Health Review Board consisting of three persons, one of whom i \  a 
barristm, who shall act as chairman, one of whom is a physician, and one of 
M hom is not a barrister or physician. 



(2) No member of the Review Board shall be a physician, officer or 
servant of, or arrypersorr h-avirrg a ~ r e c t ~ a t i n t e r e s t  in, a tre- 
facility. 

(3) The members of the Review Board shall 
(a) hold office for a term of three years, and are eligible for 
reappointment on expiry of their term of office; 
(b) carry out the functions and duties conferred on them by this 
Act and the regulations; and 
(c) be entitled to such payments for remuneration, travel expenses 

. and other outlays incurred by them in the performance of the~i  
duties as are prescribed in the regulations. i 

( 4 m b j e c t  to subsection ( 5 ) .  if any member of the Review Board ceases 
to be a member, or refuses or is unable by reason of illness, disqualification 
or other cause to act as a member, the Minister shall, with the approval of 
the Lieutenant-Governor in Council, remove the member who refuses or is 
unable so to act, and shall forthwith fill the vacancy created by the cessation 
or removal. 

(5) The Minister may, if he is of the opinion that a member of the 
Review Board is unable, by reason of temporary indisposition, to act as a 
member for a period not exceeding six months, appoint a member to act in 
his place for such period, not exceeding six months, as may be ~pecified in 
the appointment. 

17.(1) A patient within a treatment facility, or any person aggrieved 
and affected by the detention of a patient within a treatment facility, may at 
any time a certificate or renewal of a certificate is in force in respect of such 
patient, either personally or through a representative, apply for the 
discharge of the patient from the treatment 'facility by filing an  application 
for review, in the form prescribed in the regulations, with the Review 
Board, and by serving a copy of such application for revieb 

(a) on the medical director of that treatment facility; 
(b) if  the application is made by the patient or a person who is not 
the next of kin, on the next of kin; and 
(c) on such other person as the Review Board may direct. 

(2) The application for review shall, in addition to the matters 
prescribed in the regulations, set out in detail the facts on which the 
application is based, the reasons why the certificate or renewal of a 
certificate should be revoked, and, where it is made by a person other than 
the patient, the grounds of grievance and the extent t o  which the person is 
affected by the detention of the patient within the treatment facility. 

(3) The medical director, the next of kin and such other person on 
whom service of a copy of the application for review has been made, may 
lodge with the Review Board answers to the application within seven days 
from the date of receipt by him or them of the copy of the application for 
review. 

(4) An application for review under subsection ( 1 )  may be made at  any 
time by the Deputy Minister in respect of a patient detained within any 
treaIment facihty under this Act, or by the medical director of a treatment 
facility in which a patient is so  detained. 



_______ -- - --- 

18.(1) The Review Board may, with the approval of the Minister. 
dismiss an appeal summarily if 

(a) _the appeal is Yexatious at h o l a ~ _ r r r  i s - m t f f l a d c o r \ r l ~ G  __ faith; 

(b) the person appealing has not a sufficient personal interest in 
the subjecr matter of the appeal; or - 
(c) the application is made by or on behalf of a patient or person 
who has already appealed against his or the patient's continued 
detention within a treatment facility on grounds and for reasons 
which have already been determined by the Review board as being 
insufficient to  order the discharge of the patient, and is made 
within six months of the earlier determination. 

(2) Subject to subsection ( 1 )  of this section, the Review Board sh.~ll 
determine the application for review by conducting such enquiry as I t  

considers necessary to reach a decision, and shall hold a hearing, which, in 
the discretion of the Review Board, may be in camera. 

(3) When a hearkg is held under this section, the patient or perwn 
applying for the review, the medical director, the next of kin and any i>[hc ' r  
person on whom service of the application for review has been made, o r  
their respeciive representatives, may call witnesses, produce documents and  
make submissions to the Review Board, and for the purposes of any hertr~rig 
of the Review Board, each member thereof is vested with all the power5 t t ~ t r  
are conferred o n  a commissioner by or  under The Public Enquiries Act, and 
the Review Board is deemed to be an investigating body for t hc purpo\e\ ot 
The Evidence (Public Inveztigations) Act, and thcrc ?hall be f d l  r~ght  t o  
examine and cross-examine all witnesses called and ro adduce ecidence In 
reply, and without limitation of the generality of the forego~ng, [ h e  
provisions of Section 3 of The Public Enquiries Act shall apply to all such 
witnesses. 

(4) The administrator or the medical director of the a p p r o p r i a ~  
treatment facility shall, for the purposes of a review, furnish the Ket~ew 
Eoard with such information and reports respecting the patient affeclcd by 
the review as the Review Board requests. 

(5) Nothing in this section shall require the attendance of the patlent at 
a hearing of the Review Board if  the Review Board so directs, hut rht: 

I 
Review Board, or any member thereof may interview the patient in pribate 

I for the purpose of assisting it in reaching a decision on the review. 
I 

19.(1) Upon the conclusion of an enquiry under Section 8, the Review 
Board shall prepare or cause to be prepared a written r report on the 
proceedings of the review which report shall contain the decision of the 
Review Board and be signed by the chairman. 

(2) Where the members of the Review Board are not unanimous, the 
decision of a majority is a decision of the Review Board. 

(3) The Review Board shall have power to order the discharge of a 
patient from a treatment facility and, i f  such order is made, i t  shall be 
recorded in the decision of the Review Board. 

- - -  (4) The report an< decision of the Review Board shall be intimated to 
the applicant for the review, the Deputy Minister, the medical director, the 



next of kin and any other person on whom service of the application for 
review has been made, and the medical director shall, if the decision 
contains an order of discharge, forthwith discharge or cause to h a ~ e  
discharged the patient from the treatment facility. 

(5) Subject to subsection (6) .  the findings of the Review Board on 
questions of fact are final and are not subject to appeal to a court of law. 

(6) Nothing in this Act shall affect the right of any person aggrieved by 
a deciiion of the Review Board 

(a) to appeal to the Supreme Court against such decision on a 
question of law, and for the purpose of such appeal the rules 
applicable to  appeals made under The Judicature Act shall apply 
as if the decision of the Review Board was a decision of a judge of 
the District Court; or 
(b) to apply to the Supreme Court for a review under mrit of 
mandamus, certiorari or other prerogatnle m rit. 

20.( 1 )  1 t shall be the duty of the physicians who grant a certificate to 
ensure that the medical director of the treatment facility named by them in 
the certificate has consented to the admission of such person to  that 
treatment facility. 

(2) Nothing in this Act shall require a medical director to admit any 
person to a treatment facility unless 

(a) upon an order of a judge or magistrate, or 
(b) in the case of a person in respect of whom a certfficate has 
been issued, prior consent to the admission has been given by the 
nledical director or a member of the staff of the treatment facility. - 

21. I f  the administrator, medical director, or any officer, servant or 
other person employed in a treatment facility maltreats, abuses or neglects 
any patient, or obstructs patients from communication wi?h the Review 
Board, such administrator, medical director, officer, servant or other 
person shall be guilty of an offence and shall be liable on summary 
cowiction to a penalty not exceeding five hundred dollars, or in default, to  
imprisonment for a period not exceeding six months. 
- - - - - - - -  C 



CHAPTER 6 

AN ACT R E S ~ E C T I N G  MENTALLY D I S O H I X H L D  I ~ S O N S  

(Assenred lo Jutre 13, I98S) 

Kccognizirlg thc marly culturcs of the pcoplcs of thc Tcrri~ories, 
culture should be'taken into account when assc;sing or exarnirlir~g 
a person to determine whcthcr or nor he i s  suffering from a mental 
disorder; and 

Bcing committed [o  ttlc principle ~har nw~lral health \crvlcc\ 
should be providcd in thc least rcstrictivc rnanncr; 

The Comrnissioncr of rhc Northwes~ Territories, b y  i ~ r d  wi l t )  
thc advice and consent of t he Legislative Assenlbly, cnacrc ;IS I'c)llow\: 

Short Title 

1 .  This Act rnay bc citcd as thc Metlrul I I ~ u I I I I  Ac. I .  

Interpretation 

-2. In  this Act 

"appcal" means an appcal pursuant to section 3 0  o t  1h13 Act; 

"llospi~rtl" mcarls a rncdical facility or olhcr placc dcsignatcd b y  . I , ~ I \ I ~ I I J I .  

ordcr of the Minisrer, whether locared wi~h in  or outside rhe 
Tcrri~orics, for the observarion, exiimination, care or trcatmcrlt of 
a mentally disordcred person; y 

"lay Jispenscr" means a person w t ~ o  I C  auihorlc.cJ by a Mcdlcal 14)  ~ I W I I U I  

Heatth Officer, appointed pursuant to the Public lIealrh Act, to - 
administer emergency firs! aid in a comrnuniry which ir w ~ r h o u ~  a 
resident nursc; 

"medical pracritione;" means a person who is enli~lccf 10 pracll\c . , r l t rJ t~ r l  

medicine in the Teirir ories pursuani I o r he Medicul Profcw~on ACI ;  P'""'"'"" 



"mental disorder" mcans a substantial disorder of thought, mood, 
perception. -- - orientation - - - - - or - memory, any of which grossly -- impairs 

I he ordinary demands of life but mental retardatiori or  a learniiig 
dissbtttty does not of itself eo~titute a m t d  t t x m k r ;  

judgment, behavior, capacity to recognize reality or  ability to  meet , 

"mer:tally competent" means having the ability to undcrstarid the 
subjccr mat rer in respect of which consent is requested and I he ability 
to appreciate the consequences of giving or withholding consc~it;  

"nearest relative" mcans 
( i )  a spousc who is mentally compctcnt and of ariy age, including 

anyone who, although not legally married to a person, lives or 
cohabits with that person as a spousc of rliat person and is known 
as such in the community in which they live; OF 

( i i )  i f  there is rio spouse or i f  the spousc is riot available, ally child 
who has attained the age of majority arid i s  menrally compe- 
tent; or  

( i i i )  i f  there are none of the abovc or i f  none are available, a parent 
who is rneritally'cornpctent or a guardian; or 

( iv)  i f  there are none of the abovc or i f  none are available, ariy 
brother or sister who has attairicd the age of niajority and is 
mentally competent; or 

( v )  if  there are none of the abovc or i l '  rwnc arc available, any other 
o f  the next of kin who has attai11t.d the age of majority and is 
mentally competent; 

"prescribed" mcans prescribed by the Conini~ssioner by regulatio~i; 

"psychologist" means a person who is entit led to pract isc psychology 
in the Territories pursuant to the Psychologisrs Acr; 

"Public Trustee" means the Public Trustee as defined in the Public 
Trusfee A c ~ ;  

'Lrestrain" means to keep under control by the minimal use of such 
force or nuxhanical or cheniical rneans as is rcasonable having regard 
to the physical and niental condition of the patient; 

incans a rcvicw pursuarir ro x c t i o ~ i  27 of this Act. 

Agreemen ts  

Asrctrncnlr 3. Subject to  section 49 of the Norihwest Terrirories Acsr 
vtth r 
proclncc 

(Canada), the Commissioner may, on behalf of the Government of 



the Northwest Territories, enter into agreemeuts with a prov~ncial . 
government for the admission of a persott who is suffcrirlg from a 

- - 

~nen@t disorder to a hospitar in that province. 

4. The Minister may, on bchalf of the Governnwt  of the A*rccnmlc 
Northwest Terri~ories, enter into agreements with the Governnxnt ""'' IhC 

( t o w  nmtnt 
of Canada or a provincial government respecting t his Act or  the , f  anda trc 

regulations and,  in particular, but not so  as to restrict t hc generalily ~roblncl.1 

of the foregoing, gwcrnmrn l  

(a) the conveyance of a v o l ~ n t a ; ~  or involuniary patient 
- from the Territories to a hospital in a province; 

(b) the acceptance of a voluntary or involuntary paticnt by 
a hospital in a province; 

(c) the conveyance of an involuntary patient for a review 
or appeal hearing from a hospital in a province to the 
Territories; 

(d)  the review by a review board of a province; 

(e) the patient's righrs; 

(f) the periodical reports concerning a voluntary or in- 
voluntary patient; 

(g) the discharge of a voluntary or involuntary patient; 

(h) the discharge not ices; and 

(i) the examination of persons on remand or under an  order 
of the Commissioner pursuant to  the Criminal Code 
(Canada). 

Appointments 

' 5. The Commissioner and the Minister may jointly appoint a Joml 

person f o u h t w 6 l e  or a part of the Territories to act on their behalf mP~ 'n 'mn '  
for the purposes of sections 17, 18 and 20. 

6. Notwithstanding section 5, where the Commissioncr or the Appwntmcnl by 

Minister d o  not agree on a joint appointment Commtrr~oncr  
or M ~ n ~ r t c r  

(a) the Commissioner may appoint a person for the whole. 
or part of the Territories to act on his behalf for t h t  
purposes of section 20; and 

(b) the Minister may appoint a person for the whotc or a 
part of the Territories to act on his behalf for the 
purposes o f  sections 17 and IS .  



Voluntary Patients 

-- 

7. A Iwspital may admit a persori who is suffering from a 
menral disorder upon the .written recommenrlallnn of a medical prac- 
titioner and with the written consent of the person being admitted 
where that person has attained the age of majority and is mentally 
competent to give a valid consent. 

involuntary fBsyctiiatric Assessment , . 

' % . ( I )  This section applies not withstanding any other provision 
of this Act. 

(2)  W&cre a nlcdical practitioner is con_ducting a psychiatric -- 

assessment pursuant to section 9, 10, 1 1 ,  -12 or 13 o r  an examina- 
t ~ o n  pursuant to section 14, of an aboriginal person who does not -- 
speak English or French fluently and whispcaks-an -official 
aboriginal language fluently, he-, i f  practicable, and withthe 
consent --- of t h e a t x ~ @ i i l ~ ~ ~ n - ~ h g ~ ~  - - !hat -ahas attained_t he 
age of majorit y and is mentally c g m p e t z  to give a valid consent, 
c p n s u l t - w i t h ~ a n - ~ ~ w h o  is from the same I-__ community - _ and of the 
same cultural background as the aboriginal person and who knows 
the-abori@iaTm~, and obtain the opinion of the elder as to -- - 
wtiiher t heaboriginal person is suffering from a m e n l a l r d e r  
o f a  nature or quatity-tharwfll I l k e l ~ l r h r - - - -  -- 

- 

(a) serious bodily harm to [hat aboriginal person, ' 

(b) serious bodily harm to another person, or 

(c) imminent and serious physical impairment of that 
aboriginal person. 

(3) The length of time required to consult with an elder under 
subsection (2) shall be added to the lengih of time a medical practi- 
tioner is otherwise given under this Act to perform a psychiatric 
assessment of a person pursuant to section 9, 10, 1 I ,  12 or 13 or 
an examination pursuant to section 14, and consultation pursuant 
to subsection (2) is sufficient authority for a medical practitioner 
to detain an aboriginal person in custody at a hospital within the 
Territories for the length of time required to complete the 
consultat ion. 

Ordcr IH 9.(1) Where a medical practitioner examines a person and has ; 
psych~rrrtc 
awssrnent rcasonablc cause to believe that the person 
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has threatened or attempted o r  is threatening or at- 
tempting to cause bodily harm to himself; 

- -  -- - 

has behaved or is behaving violently towards another 
person o r  has caused o r  is causing another p e r s p  to fear 
bodity harm from him, or r 

has shown or  is showing a iack of competence to care 
1 

for himself, 

and the medical practitioner requires more time to gather; informa- 
tion before forming an  opinion as to whether that person is suffcr- 
ing from a mental disorder of a nature or quality that will likely result 
in 

C 

(d) serious bodily harm to  h a t  person, 

(e) serious bodity harm to another person, or 

(f) imminent and serious physical impairment of that 
person, 

the medical practitioner may order the detention of that person at 
a hospital within the Territories for psychiatric assessment by a 
medical practitioner where the person has not attained the age of 
majority or  is not  mental!^ competent to give a valid consent to -- - 
undergo a psychiatric assessment or ,  ~f lie has attained the age of 
majority and is mentally competent to give such conscnc, rcfuscs to 
undergo a psychiatric assessment. 

(2) An order made pursuant to subsection ( I )  is suffici'cnt auth- Aulhorcly of 

ority to  detain the person who is the subject of thc order in custody IhC Order 

at a hospital within the Territories for a period of fortyyeight hours 
beginning immediately after the examination referred to in sub- 
section (1 )  is performed. 

(3) A medical practitioner w h o  orders the detention of a person Report 10. 

pursuant to subsection (1)  shall, within twenty-four hours'of the M'nn'u 

examination which led to the issuing of the order pursuant to 
subsection ( I ) ,  send 3 report respecting the order of detention undcr 
his signature to the Minister. 

(4) A medical practitioner, in a report made pursuant t o  sub- Contcntr 

section (3) ,  shall nl rc(*)rt 

(a) state that he personally examined the person who is 
detained and that he required more time beyond the 
examination under subsection ( t ) to observe the, person, 
in order to form his m i o n  as to whether that person 
is suffering from a mcntat disorder of a nature or 
quality that will likely result in serious bodily harm t~ 
that person or to another person; 
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(b) set out the facts upon which he issued the order, 
distinguishing the facts observed by him from the -- facts 
cornniuhicated to him by 0 t h ~ ~ ~ ;  and c 

(c) state the date upon which the examination was made. 

. . I  

A ~ I ~ I I I C  d~ l l~ l l  I O . ( l )  A person may make an application. supported< by an. 
lor ,rn ordcr 
of ~ l s y ~ t l l d l r l ~  

affidavit, to a justice or  a territorial judge for an order to have the 
d 5 \ C O l l l C I t I  person named in the application undergo a psychiatric assessment 

by a medical practitioner. 
.I 
w 

( w l ~ c I l ~ s  of  (2) The applicant shall state 
appllcar~itrl 

, (a) the name of the person w h o  is the subject of the 
,application; 

(b) whether that person 
( i )  has threatened or attempted or is threatening or 

attempting 1.0 cause bodily harm to tiiniself, 
( i i )  has behaved or is behaving violently towards another 

person or has caused or is causing anottier person 
to fear bodily harm from him, or 

( i i i )  has shown or is showing a lack of coriipctence to 
care for hi~nself,  

and that he has reasoriable arid probable cause to believe that the 
person is apparently suffering from a mental disorder of a nature 
o r  quality- that will likely result in 

(c) serious bodily harm to that person, - 

(d) serious bodily harm to another persorl, or  

(e) itriminent and serious physical impair~~lent  of that 
person. 

(3) A justice ova  territorial judge, as the case may be, shall give 
two days' notice of the hearing to the person who'is the subject of 
the application unless the justice or territorial judge, as the case may 
be, is satisfied that no notice is necessary or that the delay caused 
by pioceeding by notice might entail serious mischief. 

t I c r r ~ n g ,  (4) The justice or territorial judge shall conduct aLhearing on the 
application and hear evidence concerning 

b (a) the alleged mental -disorder, including 
(i) medical or  psychological evidence, wherever 

pract ica bie, 
( i i )  testimony of the applicant, and 

(iii) testirsion): of the slibject of !hc application, wherever 
practicable; and 
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(b) any other matter that the justice or territorial judge, as 
the case may be, deems relevant. 

- - -  -- 

(5) Where the justice or  territorial judge, as the case may bc, OrJcr lclr 

based upon the information before him is of the opinion that the wcR1ank 
u m % m c n l  person who is the subject of the application is appzrcntly suffering 

from a mental disorder of a nature or quality that hill likely result in 

(a)  serious, bodily harm to that pcrson, 

(b)  serious bodily harm' to  another pcrson, or 

cc) imminent and serious physical inipairmer!t oi that 
person, 

the justice or territorial judge, as the case rnay be, may issue an ordcr 
in the prescribed form authorizinglhe psychiatric assessment of the 

. . . . . person who is the subject of thr&!cr. 

(6) A justice or a territorial judge. as the case rnay bc, who issucs oldcr dtrcrtrd 

an order pursuant to subsection (5) may direct t h a ~  ordcr to all p a c e  lo  FaLC 
o l l ~ ~ c r  officers within the Territories and shall name and describc the 

person with respcct to whom the order has been rnadc. 

(7) 411 order made pursuant to  subsection (5) is suff~clcnt auth 
ority for any peace officer to whom i t  is directed, for a pcriod no1 
to exceed seven days from and including the day upon wh~ctl the 
order is made, to take the person named and described in cuq~ody 
to a medical practitioner or hospital within the Territories wit hout 
delay where that person may be detained at a hospital w ~ t h ~ n  [he 
Territories for psychiatric assesswent by a medical p rac~ i t~oncr  for 
a period not to exceed forty-eight hours from the time the perwn 
is transferred into the custody of the medical practitioner or hosp~tal.  

(8) Where a peace officer transfers the~us tody  of a person nanlcd 
and described in an order mad an1 to subsection (5) to a 
medical practitioner or a hospit d$al practitioner shall not 
issue an order referred 1~ in subsection.9(1). 

Air1 h o r ~ ~ y  
of I hc or Jcr 

(9) Where an application is made pursuant to  subsection ( I ) to JUIIILC r l l ~ y  

a justice for an order, the justice may exercise his jurisdic~ion """"1 
~pp l~ ta iccw 

pursuant to this Act or redirect that application tb a territorial judge 
without delay. 9 

- 
] ] . ( I )  Where a psychologist has reasnnable and probable cause ALIIM by 

o believe that a perso!, p%ychalo l~r{  

. . 
(a) has ,threatened or attempted or is threatening or at- 

tempting to cause bodily harm to  himself, 
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(b) has behaved or is behaving violently towards another 
pcrson or has caused or is causing allot her person to fear 

- - - - - - - - 

bodily harm from him, or 

(c) has show11 or is showing a-hck of cornpetcrlce to care 
for himself, 

., &-- 

9 *. - 
. P arid, ~f based upon the ir~forrnation bcfore him, the psychologst is 

of thc opinior~ that thc person is apparently suffering from a mental 
diwrdcr of a narurc or quality that will likely rcsult in 

(d) serious bodily harm to that person, 

(e) serious bodily harm to another pcrson, or 

(f) imrnincnt iind serious physical impairment of that 
pcrson, 

a r~d  [tic circurr~star~ccs arc silch that to proceed tr~idcr section 10 
would he unrcasor~able or would result i l l  a delay that would likely 
rcstrlt in serious bodily llarrrl to rha t  pcrsorl or to another person 
or in imrnirlent and serious physical irlipairmctit of that pcrson, the 
psychologisf rnay ~ a k c  that person in custody without delay to a 
nledical practi~iontr  or a hospiral within the Territories for 
psychiatric asscssriierlt by a medical practitiorter. 

(2)  Where a psychologist delivers a person apprellended pursuant 
to subsection ( I  )' to a medical practitioner or  a hospital, tic shall 
providc the nlcdical practitioner or  hospital, as the case may be, with 
a written statenlent relating the circumstances which led him to act. 

12.(1) W here a peace officer has rcasonablc and probablc cause 
to believe that a person 

(a)  has threatened or attempted or is threatening or at-  
tempting to cause bodily harm to  himself, 

(b) has behaved or is behaving violently towards another 
pcrson or has causcd or is causing another person to fear 
bodily l ~ a r t ~ i  from him, or 

( c )   hi^^ S I I O W ~ I  or is showing a lack of C O I I I ~ C ( C I I C ~  to care 
for hirnself, 

amI, i f  based up011 (tie inforrnatiori before him, the peace officer 
is of ! t ~ c  opirlion that t he person is apparently suffering from a men!al 
disorder of a nature or quality that will likely result in 

(d) serious bodily harm to  that person, 

(e) serious bodily harm to another person, or 
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( f )  imminent and serlous phys~cal lnlpalrlrlcnt of that 
wrsm, 

- - - - 

1 

and the crrcumstances are such that to procccd ur~dcr sectlor1 10 
\would be unreasonable or would rest~lt ill a delay [hut would l~kcly 
result in serious bodily harm to that person or to another person or In 
imminent and serious physical impairmen1 of that prson, the p a c e  
officer may take that person in custody without dclay lo a rncd~cal 
practitioner or a hospital within the Territories for pcych~nrr~c a w s s -  
men1 by a medical practitioner. 

(2) Where a peace officer delivers a person apprehended pur- WIIIIW 

suant to subsection ( 1 )  to a medical practitioner or a hospital, he ""'"""' 
shall provide the medical practitioner or hospital, as the casc nlily 
be, with a written staterncnt relating thccircumstanccs which tcd him 
to act. 

13.(1) Whcrc a peace officer i s  not available and i r  would bc ALIIOU 

unreaso~lable to wait for a peace officer to act pursuant to section I'':'';,'; 
12, a person who has reasonablc and probablc cause to bclicvc that 
another person 

(a) has threatened or attempted or i s  ttlrcarcning or ar- 
tempting to cause bodily harm to himself, 

I 
I (b) has behaved or i s  behaving violently towards anor hcr 

person or has caused or i s  causing aimhcr pmon to Lcar , 

bodily harm from him, or 

(c) has shown or i s  showing a lack of cornpetcncc to care 
for hirnsclf, 

'6 

and, 11. based upon the inforn~at~on before hinl, the person IS of ttw 
opinion that the other person i s  apparently suffering from a rncntal 
disorder of a nature or quali!y that will likely result in 

(d) s e r i e d i l y  harm to that person. 

(e) serious bodily harm to another person, or 

* !  
(f) imminent and serious physical impairn~enr of rhat 

I person, 

and the circumstances are such that to proceed under section 10 
would be unreasonable or would result in a delay that would l~kely 
result in serious bodily harm to that person or to-another person - 
or in imminent and scrious physical impairment of that person, the 
person may take the other person in custody without delay to a 
medical practitioner or a hospital within the Terrrtories for 
psychiatric assessment by a medical practitioner. 
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(2) A person who has apprehended a person pursuant to sub- 
s e e t h  ( I f  s M ,  - - -  

(a) where a pcace officer becomes available before he has 
taken the apprehended person ro a medlcal pract ttioner 
or hospital for psychiatric assessment, transfer the 
custody of the apprehended person to a peace officer, 
and 

d 
(b) where he dclivcrs the apprehended pcrsori to a medical 

practitioner or hospital, provide the nledical practit iorier 
or hospital, as-thecase may be, with a written statement 
relating the circumstances which led him to act. 

certificate of Involunrary Admission 

14. Where a medical practitioner exanlines a pcrsori and has 
reasonable cause to believe t hat the person 

(a) has threatened or attcnipted or i s  threatening or at- 
tempting to cause bodily harm to himself, 

(b) has behaved or i s  bcliaving violently towards another 
person or has causcd or is  causing another person to fear 
bodily harm from him, or 

(c) has shown or i s  showing a lack of competence to care 
for himself, 

and, i f  based upon the information before him, the medical practi- 
tioner i s  of the opinio~i that that person i s  apparently suffering from 
a mental disorder of a nature or quality that will likely result in 

(d) serjous bodily harm to that person, 

(e) serioirs bodily liarm to another person, or 

(f)  inlrninent arid serious bodily impairment of that person, 

unless the person remains in the custody of  a hospital, the medical 
pract itioner shall 

(g) admit the person as a voluntary patierit to a hospital i f  
he i s  of the opinion that the person i s  suffering from a 
mental disorder of such a nature or quality that the 
person i s  in need of the care or treatmeqt provided in 
a hospital, where the person has attained the age of 
majority and is  mentally competent to give a valid 
consent and consents to being admitted as a voluntary 
patient; or 



apply to admit the person as a n  involuntary patient t o  
a hospital 6y cbmpterxg a E T f i I Z ~ t h t  hl~nistcr  a n  
application for a cert ifirate of involuntary admission as  
sel out in sccfion 16, where the person has  nut a~rainrrf 
the age of majority or  i s  not ntcn~aily cvmpcrcrlt to give 
a valid consent or ,  i f  hc has attained the agc of majority 
and is mcntalfy compctcnf ro givc such a conscnt. rcftrscs 
to be hospiralized as a voluntary patient. 

15. Where a medical practliionrr performed a psychratrrc assess- I n k o l u n ~ r r y  

menr pursuant to section 9, 10, 1 1 ,  I2 or  t 3, hc shall 

where the pcrson IS  detained pursuant lo scclion 9 or I0 :'''::A; 
and  the period of detention has not txpircd, rcleasc the 
person i f  he is of the opinion that thc pcrsan is not 
suffering from a mental disorder of a nature or quality 
that wil l  likely result in serious bod~ ly  harm to [hat 
person o r  to another p r s o n ;  

admir the person as a voiunrary patient to a h u s p ~ ~ a l  i f  

he is of the opinion that rhe pcrson i s  suffering from a 
mental disorder of such a haturc or quality that I trc 
jxrson is in need of ~ h c  care o r  treatment provided in 
a hospital, where the person has atta~ried the age of 
majority and  ts mentaffy competent to give a balid 

consent and consents to being admitted as a voluntary 
patien{; or  

apply to adrntt the person as a n  in~o lun ta ry  patient to 
a hospital by complcttng and filing with thc Miilis~er an  
application for a certificate of inboluntary admission. as  
set out in section 16, i f  he is of thc o p ~ n i o n  that thc 
person is'suffcring from a mental disorder of a narurc 
or  qualiry that tikeiy will result in 

( i )  serious bodily harm to  the person. 
(ii) serious bodily harm to  anc3ther person, o r  

( i i i )  immincnr and sertous physical lrnpalrrnent uf [hat 
person, 

unless the person remains in the  custody of a hospital, 
and  the pcrson has nor attained thc agc of majority or - 

I S  not mentally cempctent to gibe a balid conscni or ,  ~f 
hc has attaincd the agc of majtxity and is cornpctcnt to 
gibe such a consent, refuses to be hospitafized a5 a 
bolunrary patienl. - 



(a) state that he has personally examined the person who is 
the s u b F c T o f e  application and has made a careful 
inquiry into all the facts necessary for him to form his 
apinim as  to the natwe and w h y  d the m e 4  
disorder of the person; 

(b) set out the facts upon which he formed his opinion as 
to the nature and quality of the mental disorder, 
distinguishing the facts observed by him from the facts 
communicated to him by others; 

(c) state the date upon which the examination referred to 
in section 14 was performed or the psychiatric assessment 
referred to in section 9, 10, l 1 ,  12 or 13 was performed; 
and 

(d) indicate whether in his opinion the person ought to be 
transferred to a hospital outside the Tcrritories. 

(2) A medical practitioner shall complete the application made 
pursuant to paragraph 14(h) or 15(c) within twcnty-four hours of 
ihc examination referred to in section 14 or psychiatric assessment 
referred to in section 9, 10, 1 1 .  12 or 13. 

(3) W11er.e a medical practitioner decidcs to apply .to admit a 
person as an. involuntary patient pursuant to paragraph 14(h) or 
IS(c), he may order tke detention of that person at a hospital within 
theTcrritories. - 

(4) An o'rder ~ a d e  pursuant to subsection (3) is sufficient auth- 
ority to detainthe jxrson who is [he subject of the order in custody 
at a hospital with it^ t he Territories for a period no1 to exceed forty- 
eight hours from the time the examination referred to in section 14 
was perforrricd or the psychiatric assessment referred to in section 
9, 10, 11, I2 or I3 was performed. 

17.(1) The Minister, upon receipt of an application made put-:" 
want  to paragraph 14(h) or I5(c), shall examine the application to 
ascertain i f  the medical practitioner 

(a) has examined or performed a psychiatric assessment of 
the person who is the subject of the application; and 

(b) has completed the application as required by subsection 
16(1) within the twenty-four hours rcferred to in sub- 
section l6(2). 

(2) Once he has examined the application, the Minister may, 
w~thin twenty-four hours of the receipt of the application referred 
to in subsection ( I ) ,  
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(a) refuse the application and release from custody the 
pefsorr w b  istksubprofthhecapptrmitrn; 

(b) order that a psychiatric assessment be performed of the 
\ person who is tksttbject of the appticiition, within forty- 

eight hours of that order, before refusing or approving 
the application; or t 

(c) approve the application and issue a certificate of involun- 
- tary admission in the prescribed form:' 

(3) The medical practitioner who examines a person undcr an WIIIICII i order made pursuant to  paragraph (2)(b) shall report, in uriting;to r c ~ r t  

the Minister on the mental condit~on of that person before the 
expiration of the forty-eight hours stated in the order. 

* 

(4) The Minister may, within twenty-four hours of thc recelpt r ~ m c  for 

of the report referred to in subsection (3) ,  refuse or approve t hc 
rpprovlnl ~ h c  

application made pursuant to  paragraph 14(h) or 15(c). rppi~crl~on . 
k - 

(5) An order made pursuant to paragraph (2)(b) 1s suffic~cnt Au~hlvtty 

authority for a medical practitioner to detain at a hospital within ordCr 

the Territories the person named in the order for a period not to 
exceed seventy-two hours from the time that the person is dctaincd 
under the order. 

(6) Where the medical practitioner has indicated on an,applica- Irrnsfcr of 

tion, made pursuant to paragraph 14(h) or I5(c), t hat thc person rP"'K""'n lo 
<'ornm~u~oncr 

who is the subject of the application ought to be transfcrycd to a 
hospital outside the Territories because a hospi~al wirhm the 
Territories is not equipped to restrain, observe, examine or trcat I hat 
patient, the Minister shall, once he has issued a certificatc of involun. 
tary admission, without delay, forward the application to the 
Commissionx. 

18. Where the Minister, due to unusual circumstances, cannot kx~cnslon 

approve and issue a certificate of involuntary admission within the Or 'Imc 

time set out in subsection 17(2) or (4), he may order the extension 
of the period of detention set ou! in subsection 16(4) or 17(5) by f 

one additional period which shall not exceed forty-eight hours. 

19. A certificate of involuntary admission is sufficient auth- Aulhorlcy of - 

ority, for a hospital within the Territories to admit and detain the CC"'riU'C 

person who is the subject of the certificate and to  restrain, observq 
examine or treat him for a period not to exceed seventy-two hours 
from the time the person is admitted to a hospital pursuant to.the 

j certificate. 



20.(1) The Commissioner, upon receipt of an application which 
dte M i n i s ~ ~ h a ~ w ~ d p m u a ~ t ~ & s e &  1 7(@kt~&iwi -~g  
examined thc application to ascertain that the provisions of this Act 
and [he regulations have been complied with, may issue a ccrtificate 
of transfer. 

(2) Subjcct to subscclion (3) .  a certificate of transfer issued 
pursuant to subwction-(I ) is sufficient authority to arrange to transfer 
and to.. transfer the person named in the certificate to a hospital 
outside the Territories. 

(3) Notwithstanding subsect,on (2), an involuntary patient who is 
the subject of a certificate of  transfer shall not be transferred to a 
hospital outside the Tcrritorics where that paticnr has filed an 
application for review or appeal until 

(a) lhc review i s  heard and dccided arid the time for an 
appeal has cxpircd or the applicant withdraws his applica- 
tion or the Suprerile Court dismisses the application, or 

(b) [tic appcal is heard and decided or the appellant aban- 
dons the appcal or the Court of Appeal disniisscs thc 
appcal 

unlcss a rncdical practirior~cr is of the opinion that a hospital within 
the Tcrritorics is nor equippcd to rcstrain, observe, examine or treat 
that patient 

Trcatrncnt 

f.wf g c t + ' ~  21.(1) A wdtcrtl practiitoner who exarniftes a per5013 pursuant 
trcattncnt 
by a r r ~ c J ~ c . ~ l  

to. section I4 or assesses a pcrsorl pursuant to scctioii 9, 10, 1 1, I2 
or 13 may administer efilergcncy n~edical or psychiatric treatment 
to thc person bcirig examined or assessed where 

(a) the person has attained the age of majority and is 
mentally competent to give a valid consent, consents or, 
where the person has not attained the age of majority 1 
or is not mentally competent to give such a consent, the 

I person's nearest rclative consents; or 

(b) the person has attained the age of majority and is 
mentally competent to give a valid consent, refuses to 
consent or ,  where the person has not attained the age 
of majority or is not mentally competent to give such 
a consent, the person's nearest relative refuses to 
consent and 

( i )  the treatment is necessary to preserve the iife or 
mental or physical health of that person, 



( i i )  :he failure to give the treatment or delay in giving 
fbMsRwnwW w ~ ~ t a t g a K ~ ) - F o r c ~ e  
risk of injury to that person or any other person, and 

( i i i )  the treatment cannot reasonably be delaycd through - 

alternative means of detention. 

(2) A nurse duly registered pursuant to  the Nursing Profession Enurlcnrv 

Act or a lay dispenser shall not administer medical or trCa'mnt 
r nut= or r 

psychiatric treatment to a person who is in custody pursuant to lay d,,vl,m 

section 10, 1 1, 12 or 13 unless . 

(a) that person cannot be immediately placed under (he care 
of a medical practitioncr; 

( 6 )  the treatment is necessary to preserve the life or nwntal 
or physicat health of that person; 

(c) the failure to give the treatment or a delay in giving the 
treatment would create a reasonably forcseeablc risk of 
injury to that person or any other person; 

(d) the treatment cannot be reasonably delaycd through an 
alternative means of detention; and 

(e) the nurse or  the lay dispenser communicates with a 
medical practitioner who authorize$ the treatment or 
makes every reasonable attempt to cornmunicatc wit tl a 
medical practitioner before administering the treatment. 

22. Subject to section 23, a medical practitioncr may administer c.onxn1 to 

medical or psychiatric treatment for the mental disorder to an lrC""""' 

involuntary patient who has -- been _- admitted to a hospital within the 
Territories under the authoriry of  a cerlificatc of involuntary admis- 
sion where I 

(a) the patient has attained the age of majority and is 
mentally competent to  give a valid consent and consents 
to receiving treatment; or 

(b) the patient has not attained the age of majority or is not 
mentally competent 10 give a valid conscnt or,,if he has 
attained the age of majority and is competent to give such 
a consent, refuses to conscnt to receiving treatment, the 
patient's nearest relative consents to the treatment. 

23.(1) Treatment referred to in section 22 shall not include E l c c p ~ ~ o n d  
I- Ireatmcnt 

(a) psychosurgery or lobotomy, or other irreversible forms 
of trcatment withour the consent of a patient who has 
attained the age of majority and is mentally competent 
to give a valid conscnt; or 



(b) electro-convulsive shock without the consent of 
- - - t a - ~ ~ ~ ~ d  

is mentally competent to give a valid consent;or 
( i i )  the patient's nearest relative where the patient has 

not attained the age of majority or  is not mentally 
competent to give a valid consent. 

(2) No cxperimenta1,treatment involving any significant risk of 
physical or psychological harm shall be administered to a patient. 

Extension of De,tention 

24.(1) Subjec! to subsections (2) and (31, 

(a) where a certificate of involuntary admission has been 
issued pursuant to subsection l7(2) and a hospital within 
[he Territories requires an extension to restrain, observe, 
examine or treat an involuntary patient; or 

(b) where a certificate of transfer has been issued pursuant 
to subsection 2q1) and a transfer of the involuntary 
patient to a hospital outside the Territories cannot be 
Arranged within the period of detention referred to in 
sect ion 19 due to extraordinary circumstances, 

a territorial judge may extend the period of detention referred 10 
in section 19 for one additional p r iod  not to exceed fourteen days, V' 
upon the application of a medical practition~r supported by an 
affidavit. 

(2) An application made pursuant to subsection ( I  ) shall be made 
before the expiry of the period of detention referred to. in section 19. 

(3) The medical practitioner shall give notice to the patient and 
his nearest relative of the hearing of the application made pursuant 
to subsection ( I )  and state in his applieation , 

) that he has personally examined rhe person who is the 
subject of the application and he is of the opinion that' 

( i )  the person is suffering from a mental disorder of a 
nature or quality that likely will result in 
(A) serious bodily harm to that person, - 

(B) serious bodily harm to another person, or 
(C) imminent and serious physical impairment of 

that person, 
unless the person 'remains in the custody of a 
hospital; and 



( i i )  the'person has not attained the age of majority or 
& w m a h h  or, 
i f  he has attained the age of majority and is 

f 
mentally competent lo give such a consent, refuses 
to be hospitalized as a voluntary patient; a n 3  

(b) the reasons for requesting the extension. 

(4) Prior to issuing an order to extend the period of detention itcartng 

pursuant to subsection ( I ) ,  the territorial judge shall conduct a 
hearing on the application and hear evidence concerning 

(a) the alleged mental disorder, incluhng 
(i) medical evidence, 

( i i )  testimony of  the applicant, and 
( i i i )  testimony of the subject uf rhe applicat~on, wherever 

practicable; and 

(b) any other matter he deems relevant. 

Change From Involuntary 
to Voluntary Patient 

25.( 1 ) An involuntary patient whose aufhorized period of deten- change from 

tion under this Act has not expired may be continued as a voluntary 'nv"l"n'b'y 10 r o i u n t r r y  

patient pa xnc 

(a) where he has aatta~ned thc age of majority and is 

menrally competent io give a valid consent arid byes .his 
wrltten consent; and 

(b) upon the cornpietion of the prescr~bed form by thc 
medical practitioner and,the filing of the form wlih [,;he 
Minister. 

(2) The medical practitioner shall notify, in  writ~ng, thc In- N O I I L ~  

voluntary patient's nearest relative of the change of stalus pursuant 
to sdbsection (I ). 

Escort 

% . ( I )  An order by a justice pursuant to section 10, a certificqtc A ~ ~ ~ , ~ ~ ~ I ~  

of involuntary admission or a certificate of transfer is sufficient CwOil 

authority to the person to whom i t  is addressed to take the person 
named in that order or certificate in custody and escort that pcrson 
to a hospital named in that order or certificate. 



I ) I l l Y  I)I (2) The escort shah retain the custody of the person so taken 
crc_lln &em*-&wwkhett&a- 

9 
the person. 

Review of Decision to Detain 

27.( 1 ) An involuntary patient, or a l i w r s o n  on his behalf, may 
apply to the Supreme Court for a review of any decision which 
authorires an involuntary patient's detention under this Act. 

(2)  The application shall be supported by an affdavit of the 
applicant setting forth fully all the facts ill support of t he application. 

(3) An application made pursuant ro subsection ( I )  is sufficient 
authority for a medlcal practitioner to detain at a hospital the 
involuntary patient who is the subject of the review until the review 
is heard and decided and the time for an appeal has expired or the 
applicant withdraws his application or the Suprcrne Court dismisses 
the appticarion. 

28.(I) Where the judge is of the op~nion that an independent 
medical opinion IS necessary, he may, prior to hearing the review, 
order the examination of an involuntary patient by a medical prac- 
titioner other than t he one who has examined or assessed the patient. 

(2) The nledlcal practitioner who examlnes an involuntary 
patient pursuant to an order made under subsection ( I )  shall report, 
in wrlling, ro the judge on the menlal condition pf that patient before 
the expirat~on of the time stated in the order, - 

29.(1) The judge may hear evidence concerning 

(a)  the mental condition of the person named in the applica- 
tion including 

( i )  medical evidence, 
(ii) testimony from the medical practitioner who has 

initially examined or assessed the person detained 
as an involuntary patient and the medical practi- 
tioner who has submitted a report pursuant to 
subsection 28(2) ,  i f  any; 

( i i i )  psychological evidence, and 
(iv) testimony from a psychologist who has examined or 

a s s d  the involuntary patient; and 

(b) any other evidence the Court deems relevant. 



(2) On an applrca~~on for review pursuanr to subscct~on ( I  ). the 
- judgeshatl, w l ~ ~ ~ ~ r t e t n d a y s o t ~ p l r c a t r o n ~ ~  . 

- 
\ (a) confirm the order or certificate authorizing the dc~cntion; 

F (b) cancel the ordcr or certificate authorizing the detention 
I- and order the d~schargc of the pers9n; or 

(c) make any other ordcr he consdcrs appr$riatc. 

Appeal . . 
.. . ~. 

(i, 30.1 1) W~thin th~rt  days of a decrs~on of the Suprcrnt Court 
uilder this Acf , the tnvoluntary patient, or any person on h15 behalf, 
may appeal to the Court o f  Appeal. 

t 
I 
1 

1 + 

(2 )  The appeal made pursuant to subsection ( 1 )  i s  sufflctent 
I authority for a medical practitioner to detain at a hosprtrtl the 

1 involuntary patient who i s  ihe subject of an appeal e n ~ i l  the appcal 
1, . 1s heard and decided or rhe appellant abandons thc appcal or thc 

Court of Appeal dismtsses thc appeal. 

(3)  An appeal made pursuant to subscc~ion (I) shall bc a rc- 
hearing of  the matter on the merits, and, in addition lo  any further 
evidence adduced by the applicant, the Court may direct that any 

i transcript taken by the Suprcmc Court at the rrvicw hearing be put 
in evidence on the appeal and may direct that ,further evidence bc 
glven as i t  ~onsiders necessary. 

S 

(4) Oyan  appeal pursuanl 10 subscction (I), the Court \hall. 
w ~ t h ~ n  fgurteen days 

(a) confirm the decwon of the  Supreme Court; 

(b) quash thc dccision of thc Suprcmc Court arid r~rdcr the 
discharge of thc person; or 

j Zi (c) make any other order i t  considers appropriate 

Persons on Remand or 
Under an Order of the Commissioner 

Appeal 

31 .(I) Sections 32 to 35 only apply to a person who i s  charged 
w i t h  or convicted of an offence pursuant to an Act of the Partlament, 
of Canada, an Act of  the Territorits or a regulation. 

(2 )  Sections 32 to 35 do not apply to a young pcrson as defined txcrnplion 

, rn. the Young O m n d e r s  A c i  or Young Offenders Act  (Canada). 



l:rarnrnrrron 
order 

Lrnicrgcncy 
f t elf  rncn I 

d Mental Heolrh 

32.(1) Where ii! :hs opinion of <justice, territoriai judge or judge, 
supported 

- - - - 

(a) by the evidence, or 

(b) by the report of at least one d l  practitioner, in 
writing, where the prosetutor and the accused consent: d 

there is reason to believe that a person who appears before him 
charged with or convicted of -an offence, suffers from a mental 
disorder, the justice, territorial judge or judge, as the case may be, 
may order the person to attend a hospital as specified in the order. 
and within the time stated in the order for observation for a period 
not to exceed thirty days. 

(2) The medical practitioner who examines a person pursuant 
to an ofder made under subsection (I), shall report, in writing, to 
the justice, territorial judge or judge, as the case may be, on the 
mental condition of that person before the expiration of the time- 
stated in the order. sd 

(3) A person who is remanded to custody for observ,ation may 
be given emergency treatment as specified in section 21. 

33.(1) A person who, pursuant to the Criminal Code (Canada), 
is remanded to custody for obsercation may be admitted to, ex- 
amined and detained in and discharged from a hospital in accord- 
ance with the law. 

(2) Subsection 32(2) applies to a person who is remanded to 
custody for observation. 

34. A person who, pursuant t o  the Criminal Code,(Canada), is 
detained under an order of the Commissioner because he was unfit 

a to stand trial on account of insanity o r  insane at the time the 
offence was committed, may be admitted to, examined, treated and 
detained in and discharged from a hospital in accordance with the 
law. 

35. No review or appeal lies pursuant to this Act Iron1 zn order ' 
made'pursuant to sections 32 to  34. 

Rights of a Patient 

3B.f i f  A mdifal  practitioner &all inform a v - o l u w  involyn- 
:ary patient and his nearest relative orally, in language which the 



patient and /;is nearjest relative can understand, of the rcason f u r  + 

his admissiori'io a hospital and the need for & r c m c l u a m ~  
admitting the patient .to a hospiral. 

\ . + 

(2) A rne'dical practitioner-shall give the invoIuntary paticnt and WIIIICI, 

his nearest relative a written notice, within forty-eight hours of the ""Iwe 

examination or assekment pursuant to  section 9, 10, 1 1 ,  12 or 13, 
stating 

(a) the authority for the patient's detention, and the period 
af the  detention; and 

(b) the patient's right to consult counsel, to apply to the 
'Supreme Court for a review of the decision to detain him 
and to appeal the decision of the Supreme Courr. 

(3) Where the voluntary or involuntary patient docs not speak tmgu.gc of 
-- 

or understand the<arne language as tlie medical practitioner, the 
hospital shall obtain a suitable interpreter and provide the explana- e 
tion or written statement referred to in subsection f I )  or (2) in the 
language spoken by the voluntary or involuntary paticnt and his 
nearest relative. 

(4) Notwithstanding subsections ( I )  and ( 2 ) ,  where an involun- elphnalmn 

tary patient is not in a state to comprehend the explanation or the '''?$en 

written statement, the hospital shall, having regard to t'he circum- -td - 

stances in each case, ensure that i t  is given at the first refionable 
opportunity once thMvoluntary patient is able to comprehend the 
explanation or written statement. 

(5) The rights of a patient set out in sections 36 to 42 shall be Patin' 

conspicuouslyposted in a hospital in places accessible to voluntary Wl' 

and involuntary patients. , 

(6) Where a patient does not understand the language of the Explrnrl~on 

notice posted pursuant to  subsection (9, the hospital shall ensure 02""" 
that the patient's rights are explained to him in a language the 
patient understands. 

37. No commu&cation written by a voluntary'or involuntary Commun~cac~u~  

patient in a hospital or  to a voluntary or involuntary pal im-in  a ~~'~~ ' O n  

hospital shall be opened, examined or withheld and i[s,delivery shall 
not in any way be obstructed or delayed by any member of the qaff  - 

F" at the hospital unless 

(a) a rnediiai practitioner considers that ssch communica 
tion would be detrimental to the patient's health or to 
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another person and orders that any commu~icat ion to 
- or f r m  hrtt  pF)ittieRt r n ~ - b e e p e n ~ i t m m x k w  

withheld; and 
" (b) t f t e  patent i s  informed, in wtting,  d the ordef d the - rnedical practitioncr made under paragraph (a). 

d 

38. A vglgntary or involuntary patient irray communicate by 
lelcphone or r e ~ ~ e - v ~ s T i o r s  ai  liours fixed by the hospital unless 

(a) a medical practitioner considers that such contmunica- 
tion a r  visitors would be detrimental to the patient's 
health or to another person and 0rder.s that t he involun- 
tary paticnt not be,, pcrrnittcd to cwn'municate by 
telephone or receive visitors, afid . L 

(1;) the patient is inlorme$ in writing, of the order of the 
rnedical practitioner "made under paragraph (a), 

but a patient may conimu~ticate'by telephone with a lawyer at any 
time and a lawycr acting for the patient may visit the patient ar any 
time. 

L 39. An involuntary patient has a right to an independent ~ e d i c a l  
op in iw regarding his mental disorder or the treatment he iS receiv- 
ing for his mental disorder from a medical practitioner. 

40.(1) 111 this section, "abuse" includes any act wttictiphysi- 
cally, mentally or emotionally injures, damages, causes undue 
discomfort or fear or  takes unfair advantage of a patient. 

(2) An involurltary or voluntary patient has a right to  security 
of h e  person and shall not be subject jo any abuse a[  any time 
during observation, examillation, care o r  trearrnellt. 

(3).A1ty-person, othcr than a persort who is suffering from a 
mental disorder,~wlto contravenes subsection (2) is guilty o f  an 
offence. 

41.(1) No person shall directly or indirectly refuse to employ or  
continue to employ a person on the basis that the person previously 
suffered fom a nrental disorder. 

(2) No  person shall discriminate against a person by ,denial, 
restriction or otherwise with respect to any service, facility, goods, 
accommodation, righis, licence or privilege available or  accessible 
to  the public or a sectiort of the public, on  the basis that the person 
previously suffered from a mental disorder. 



4241) A person who was an involuntary patient and has been I~,,,,,,,,,,, 
discharged frdm a hospital may request A that - all co-r- of m w J ~  

, taining !o proceedings under t his ACI or the regulat~ons with respect 
\ to him be destroyed. 

(2) Upon receipt of the request madc pursuant to s u b s e c t ~ o ~ ~  ( I ) ,  ldcm 

the court shall destroy thc records. 

A bserice Wit hour Leave 

43.(1) Where an involuntary patient leaves a ho5pital w~thuut a 
leave of absence, the hospital may author~ze a peace officer to rcturn A,,,,,,,c 
that patient to  the hospital. W I I ~ O U I  

k a v c  

(2) An authorization given under subsection ( I )  is s u f f ~ c ~ c ~ ~ t  
authority for a to apprehend thc involuntary patient 

A u f h t r r ~ ~  y 
referred to in return that patlent to thc. ho\p~tal .  ,,, older 

> Disc hargc 

4441) Subject (0 bsccrion ( 3 ) ,  a twspital shall discharge an I)~sctrrlftc * J !  

involuntary patient l r r v o l l l o l ~ l  y 
paIICII l  

(a) when he no longer suffering from a rncntal d~sorder 
re or quality that will likely result in rcrious 

bodily arm to himself, serious bodily harm to anothcr 
person r immincnt and scrious physical impairment to 
h i  rns (w the Supreme Court or the Court of Appcal on 
review or appeal, as the case may be, cancck thc detcn- 
tion authorized by this Act, a certificate of involuntary 
admission or an order to extend the period of dctcntion 
a n d h # e r s  the discharge of that patient; or 

(c) at the expiration of a period of detention unless an " 
involuntary certificate of admission or an cxtcnsior~ of 
the period of detention has been obtained. 

(2)  Where an involuntary patient is discharged pursuant lo Cmncc"mlton or ~ C I I I ~ I L ~ I C  

paragraph (])(a), the certificate of involuntary admission jhall be 
deemed to be cancelled. 

(3) Subsection ( I )  does not authorize the discharge into the E r ~ c p ~ l o n  

community of a patient who is subject to 'lawful detention other- 
wise than pursuant to this Act. --* 

45. When an involuntary patient is discharged from a hqspital, N ~ U  

the  hospital shall, where possible, give notice of the discharge 



(a) to the patient's nearest relative unless 
( I )  the patient being discharged requests that the nearest 

reiaiive not be notified, a'nd 
( 1 1 )  the medical practitioner agrees that the request of 

the patien1 that  the nearest whivc  be ~aified 
is reasonable; 

(b) (d the medical practitioner or hospital which referred the 
.patient, i f  any; and 

(c) to the Minister. 

Prorection of Privacy 

46. No person shall pubfish by any means any report of a hear- 
ing, decision, review or appeal held or made pursuant t &  this Act 
concerning a person who is alleged ro be suffering frorn a mental 
disorder, in which the name of that person or any information 
serving to identify such a person is disclosed. 

1 

47.(I) Subject to subsection (2), no person other than an officer 
of the court, I he parties, and the nearest relative and their counsel 
and such other persops as rhe justice, territorial judge, judge or the 
presiding judge of the C o u r ~  of Appeal, as the case may be, in his 
discretion expressly permits, shall be present at the hearing in all 
proceedings. , 

(2) A bearing shall be public where a person w h o  is the subject 
of 1 he proceedings requests a public hea r i~~g .  

Confidentiality of Records 

48.(l) In this section 

"patient's health record" means the patient's health record com- 
piled in a hospital or in the office of a medicat practitioner or  a 
psychologist in respect of a patient and includes any medical or  
psychological reports sent to the hospital by a medical practitioner 
or a psychologist; 

"patient" includes a voluntary and involuntary patient and a former 
patient. 

(2) Subject to subsections (3) and (51, no pcrsonshatt disctose, 
transmit or examine a patient's health record. 



where the patient has not attained thc age of nlajor~ry 
or i s  nor mentally compctenr. by any person with the 
consent of  t he patient's nearcst rclativc; 

by any pcrson cmpioyed in or on thc stat6 of t he Iiospir;~l 
for the purpose of assessi~lg or rrcrtting or asstrtir~g i t1 

assessing or uea~ing the par ienr ; 

by the perion in charge of a hospiral r hat IS turrcr~rly 
involvcd in the health care of the paricrit, who ri.qucsts, 
in writing, to examine the record; 

wl~crc the delay in obtaining the consent, as spcc~f~cd 111 

paragraph (a) or (b), would enda~rgcr the I ~ f e ,  a l ~ m b  or 
a vital organ of rhc pat icn~, without lhc coriscrlt of ci t  hcr 
tlic patient or his ncarcst rclativc, by a person currcrirly 
involvcd in thc health care of the paticnt ill a tiosp~ral; or 

by a person for rtle purposc of rcscarcti, acadcrnic 
pursuits or t he co~ i~p i la t io~ i  of sta~istical data. 

(4) WIwe a patient's health rccord 1s tranmlttcd or copicd lor w,,,,,,,.~ of 

U W  outstdc the hospital for thc purposc of rcscajch, acarlcrn~c name . 
mt8M of 

pursuits or the compilation of  statistical data, the pcrsoli ill charge ,cn,,,,t,, 

.3 of the hospital shall remove from the part of thc patient's health I ~ C  prllcnl 
t rccord ~hrtt i s  lransmil~ed or from the copy, as the care may be, thc 

- narnc of and any means of identifying the patient. 

(5 )  Wl~crc the patient's health record i s  disclosed to or ex -  thtclorurc 

*amined by a person for the perpose of-research, academic pursulls O ' : ~ ~ ~ , ' "  

or the compilation of statistical data, the pcrson shall npt disclose ,I ,,ll~,,n, 

the name of or any means of  identifying the patient and shall not ,lc v l * n l  

use or communicate t he in format ion or material in the pal ient's proh~b~tnl  

health record for a purpose other than research, academic pursuits 
or the compilation of statistical data. 

/ 

49.(1) Subject to subsecrions (2) and (3),  the pcrson in charge D~HIUIUIC 

of a hospilal or a person designated, in writing, by him shall disclose, p"uM' r u h p n r  lo 

transmit or permit the examination of a patient's health record 
-, ' % 



jxirwallr lo a subpoena. ordcr, direct ion, no~ice or 
s&~-~r i r - rnc r r r r rm:spcc l  of a rtlartcr i r i  ishuc or I ti31 
rnay bc i t1  issilc i t 1  a wurr of cornpcrclll jurisdictiot~; or 

whcre s o  wqutrcb by an cnactrncrrt. 

\ t r t r r r ~ c t ~ ~  (2)  , Whcrc I he d~sclosurc, t rar~smirtal or c x a r ~ ~ i ~ i a r i ~ ~ l  01' a 
h y  r r ~ c r f t c r l  par~cr~l's Ilcalth recur4 i s  rcquired by 3 subl)oclla, order, directiwl, 
pra~t t t tc tncr  o r  

p,yLhc,l,,g,,l rlolice or similar rcquircr~ier?l in respect of  a marrcr i t1  issue or tliat 
may bc ill i s s r ~ c  in a court of co~npctcnt jurisdictio~l, or by ally C I M ~ I -  

rrlcnl and a medical prac~irioncr or a p\yc11oIogis1 ~ t a r e s ,  ill writing, 
. . I ha1 he i s  ol' t hc opirlion I ha& r he disclosure, traiisn~i(ral or cnarliina- 

tion of thc paticlit's healr h rcuord or ol' a cpcc.ificd part of rhc 
paricnr's ttc;tlrlt record i s  l i ke ly  l i t  r c . \ ~ r l l  i t t  

n i l  pcrson ~ t ~ a l l  ccmply wirh rhc rcqulrcrliclil ~ r ~ l l l  r c \ l > c i t  to 111c 
pa~~crlr's I~caltli rccord or rhc p r t  of' 11lc ~ I I C I I I ' S  he;i1111 record 
spccificd by a lrlcdical prac1itii)rlcr or a p~yclloiogisl ccepl 

riiadc at tcr rl hcaring from which ~ h c  public: i s  cxcludcd arid I hat i s  
held o ~ i  rcilsor~ablc noricc to thc medical practitic~iicr. 

t oul I Illdy (3) On a hearing under subsection ( 2 ) ,  the ~ o u r t  shall consider 
cta111111c whether or not the disclosure, transmittal or examination of the 

patient's heqlth record or the part of the patient's health record 
specified by a medical practitioner or a psychologist i s  likely to result 
in 

(a) llarni lo  rhc 1reatmeril or recovery of thc paticnt; 

(b) injury to the mental condirion of anotlier pcrson; or 

(c) bodily harm lo  another person, 

arid for this purpose the court may examine the- paricnt's health 
record and, i f  satisfied that such a result i s  likely, the court shall 
not order tlw disclosure, transmi!tal or examina~ion unless satisfied 
that to do so i s  essential in the interests of justice. 



I \ L ~ . p ~ ~ o ~ ~ d ~  (3) Where circurr is~anies are sirch  hat 1t1c I ' trbl~c I I it\(ce sliohlcl 
L I IL I I I I I \ I ~ I I , ~ \  immediately assume management of arl esrarc, the rncd~ca l  pract i -  

t ioner shall  n o t i f y  the Public Truscce as w o n  a+ p o w b l c  that a 
ccrt i f icate o f  mcnra l  incompetence has bcen issiied. 

( o ~ ~ ~ I I ~ ~ I ~ ~ L ~ I ~ ~ c I I ~  52. The  P u b l ~ c  Trustee shall  be c ; o n ~ m ~ t t c c  of the csratc of a 
or 

( ~ I I I I I I I I ~ I C C \ ~ I I ~ ~  
patient w h o  i s  named in a cert i f icate of  m c r i t a l j r ~ c o r t ~ p c ~ c t ~ c c  r\sued 
pursuant 10  subsection 5 l(2) and shall assumc marlagerrlent o f  thiit 
estate u p o n  reccipt of a cert i f icate of r r lc r~ta l  Irlcc'+nlpcrer~cc i f  the 
patient has no other  contnti t tce. 

54. The  r t~cd ica l  i x a c ~ r t i o ~ i c r  tl)ay, a l l c r  ekartllrl l l lg i t  p i r t rc l~t  to 
dcrcrmine w l i c ~ h c r  o r  not  [hat l icrson is-  rncrtr i~ l ly  cor1ll)ctclil l o  
manage his estate, cancel the certif'icatc vf  r~ lcnr i t l  ~IIC~IIIPCICIICC 

issued in respect ol' ~ h c  paricrtt and t ~ c  shall forwi r rd  ;I r lo~- ice o f  
cancellai ion i n  r l ic prescribed f o r m  to ~ l l c  Publ ic ' I ' r i~stcc.  

NOIILC O I  55. Whcre  a ccrt i f icarc of t nen~a l  i r tcornpctci~cc ha\ beer1 iswed,  
dlschargc IIK person i n  charge of a hospital shall ~ransrn i t  10 IIK I'uldic ' l ' rurtec 

a no l i ce  o f  the discltarge f r o m  the ttospital of' art ittvttttttttary 
palien1 w h o  was dcraincd pursuari l  t o  this Act  and  r l ic  rcgulati:)ns 
and  in respccr o f .  w horn a ccrt i ficatc ol' r r ic r i~a l  iricornpc tcncc i s  i r t  

force. 



paricrtt ' s  ttcalt h rccord to I tte person in charge of thc Ito\piral as won 
as pos\tt)le afrcr the dc~cri l~~natron of t l i c  mattrr r r t  i\\ue 111 re\pccr 
of wtr~c.tt tttc parrerir'$ hcali!: rccord w a l  required 

( 1 ) )  %l ic rc  t l i e  paticitt has riot attained tltc agc of  inajor~ty 
o r  1s rtot nicntallv compctcnt to gibe a valid conrcnt, H I I ~  , 
tlrc iorircnt of t l i t  par~crtr's nearesr rrlative; or 

( C  ) H Iicrc I l ic  ~.ourt or, 111 111e caw of a prwcedi~ig itor hcforc 
a iottrt, the Strprcr~tc Court determrner after a liear~ng 

( I )  l roru w t ~ ~ c h  tlic publ~c IS excluded, and 
( 1 1 )  that 15 ttetd on rearonable notice to tlie patrent or, 

whcrc (he patient has not atralncd the age of 
iitajorlty or 15 iiot rnentally conlpcrenr lo  give a b a l d  
consent, to the pat~cnt's nearest relarive, 

i 50.( 1 ) A Jcpartment or agcncy of lhe Ciovcr~tnwnt of the C;ovrrnmcnt 

Northwest Tcrri~ories may keep records containing information record' 

O~IRIIKJ by I he dcparln~trlt or agency for t IIC purposes of adm~nister- 
11tg this Act. 

(2) A recurd kept pursuant to subsection (I) may, ar the discre- Records may be 

tion of the department or agency keeping the record, be made ~ ~ ~ ~ ~ ~ b ' e  

available for inspection to a medical practitioner, a hospiral or any ,,,,, 
o~her person for thc purpose of research, academic pursuits or the 
ccmpilation of stat is t ica l  data. / 

(3) Where a record i s  made availabte, pursuant to subsection ( 2 ) ,  R W ~ K ~ .  

for the purpose of research, academic pursuits or the compilation ua~is~ics 
uf stat is t ica l  data, subsections 48(4) and (5) apply. 



(3) Where  circunistarices are such tha l  rhc f ' u b l ~ c  T r i ~ \ r e e  should 
immedia te ly  assurrie n lanagemcnt o f  i i r t  estate, tI1e t ~ l c d i ~ i i l  p rac t l -  
tiontr shal l  n o t i f y  the Pub l i c  Trustee as soori as l tossiblc that ;I 

cer t i f i ca te  o f  m e r ~ t a l  incompetence has bccn issued. 

52. T h e  Pub l i c  ' f rustec shal l  be coi i i r t l r t tec ol' thc cstatt' 01' a 
pat ient  w h o  i s  named  in a cert i f icate of  n ~ c n r a l  i ~ i c o r n p c ~ c n c e  i \sucd 
pursuant  to subsect ion 5 l (2 )  a n d  shal l  a\surnc Inarlagenlcrlt o f  r tiat 
estate u p a n  receipt of  a cert i f icate of' rncr i ta l  incolnpcrrerlcc i f  the 
patienr has 110 o ther  cornrnlt tce. 

<,I n w i ~ a l  
mompetenc 

sued in rcspect of thc  patient ar id IIC shal l  f o r w a r d  a 11oriec of 
ancel lat i o n  i n  t l ic  prcscr ibcd f o r m  to r l ~ c  Pub l i c  Tr1151t'c. 

54. l ' h c  n icd ica l  p r a c ~ i ~ i c l n c r  rnay, a l rc r  c.ic;~rll~r~rrrg ii ~ ~ I I C I I I  l o  
d e t c r n i i ~ i c  whet her o r  t i o t  I tia't person i s  r t l rr i ta- l ly c(m1pctctlr lo 
manage his estate, cancel the ccrl i l ' icarc o f  rncnral i r i cc )~npcrc~ lcc  

NOII~C of 55. W h c r c  a ccr t i f i carc  o f  rncri ial  i r icotr lpclcr icc h i s  bee11 iss~rcd,  
q~rct~argc thc person in charge of a hospi ta l  shall t ransmit  to t l ic  l 'uldic '1'1 i ~ s t c c  

a no t i ce  of the discharge f r o m  the I iospi ta l .  of a l l  i r ~ v o l t r r ~ ~ a r y  
.patient w h o  was dcta i r icd pu rs t l i n t  to I his A c t  a d  t h c  regulat ions 
a n d  in rcspccl  of' w h o m  a ccr t i f i ca tc  of  111c11tal i r i c o ~ r l p c t c r ~ c c  is i i ~  
force.  



57. W hcrc ;rrl acllorl or procccding ir brought or taken against ~ C ~ Y K C  01 

,I 1wr roll d t ~ u m n t s  
I 

(h) lor whuw c3tarc a comnlrllcc has no1 bcen appornled, 

,I~KI rhc ,it IWH or procrcdrng i s  in connection u l r l  h the estate of the 
pcr\orl, IIIC wrrl o r  o~hcr ~WWTIC'I~I by which the acrlon or prwecd~ng 
I \  corll~ricr~ced ancl a n y  orticr docitrncnt rcquir~rlg personal scrvrcc 

58.( 1 )  Subject lo  subsectiotl(2), all actions, prosecutions or orhcr i.lrnttrt~on 

p~occcili~lgs agaiiis~ any person or hospital for anyrhing done or Or ac'iON 

oruil~cd lo he i l i j r ie  pursuant lo  r t i i s  Act or rhewgulations shall bc 
c~o~l'~ri~ericcd williin two ycars afrer the act or on~ission complained 
ol' occurred and not afterwards. 

( 2 )  Phc tinic during which a mcnlally disordered person i s  Cornputallon 

io~rl'incd lo  il hospital for a rncntal disorder shall not be computed 'IrnC 

again51 turn for the purposes of  sdbsecrion (1) and that person may 
bring an action any time within two years after he has been dis- 
~ l i i t r g ~ d  I'rorn il tlospital arid no longer suffers from a mental 
disorder. 

59. Wlwrc a t'cftif'icate of iftvulttfttary admission has k r t  issued Rcprcscntaivc 

pursuatit to this ACI and a committee has not been appointed for 
t l l c  estate of thc person named in the certificate, 

.. -- 



'Of fcncc 

61. No p c r w n  s l~ ! ! l  bc I ~ a b l c  l o r  irrly lo\\ or t l , r~ l~ ,~gc t ~ t l l c ~ c d  
b y  reason of a n y ~ h i n g  done  o r  OIIIIIIC'~ IO ~ I C  i1011e* t)), li1.1l p c ~ ' r t ) ~ i  
in good faith pu rs~ ran r  ro or 111 I Itc c \c rc .~ \c  or' I tic I>obrcl \ L ~ I I I ~ I  ~ c t l  
by rhis Act or t tw  r c g u l a ~ i o r ~ s .  

(c) r e s p c c ~ i ~ l g  I hc duties of' a l l  c \ c o r ~  rclerrc'cl IO III icc11011 20; 

(d) prescr ib ing  add i t i ona l  d i ~ t i c j  o I  a IICIU)II i t y ) p o i ~ ~ ~ c d  
pu rsuan l  to secrion 5 o r  6; 

(c) prescr ib ing  t l ~ c  f o r m s  r c i j ~ r i r c t l  l o r  l l ~ c  citrr y ~ n g  0111 01 
I h c  prov i \ iu r ls  of t his A c l  a r d  I l l c  r c g u l i ~ ~ r o ~ ~ s ;  

( f j  prescr ib ing  arty rnat tcr  o r  111111g 1ha1 I )y  1111s ACI 11tity o r  
i s  t o  b c  p rcwr ibcd ;  and 

- (g) r c s p c c ~ i n g  a n y  o t l l c r  rna l tc r  w h i d l  l l ~ c  ( ' o r ~ ~ i i i ~ a s i o ~ ~ c r  
decrns netcssary or advisablc l o  ca r ry  out  c I  Icc l i vc ly  I hc 
i n ten t  a n d  p u r p o x  o l  rhis Acr .  



Territorial I'rinrer, ~ o r t  hwcst Territories 
Ycllowknifc,  N. W . T . /  I Y 8 5 1 0  - -- 
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NOVA SCOTiA 

li 7A.(l) Where a person in a hospital requires medical or  surpisitl - 
! treatment and is incapable of consenting to the required medical or surgical ., 

treatment for any reason and such person does not have a guardian or there 
is no  one reccignized in law ~ h o  can give consent o n  his behalf to the 
required medical or  surgical treatment, then the Trial Division of the 
Supreme Court or a Judge thereof may upon ex parte application by the 
Public Trustee authorize the required medical or  surgical rreatment. 

t 
1 

15. The  Governor in Council may make regulations . . . 
(d) prescribing or relating to standards for buildings, equiprnr'nt 

I 
t 

and physical fadi l ies ,  staff requirements and  quaiificatims, 
! ,, q standards of care and treatment of patienis, operating and 
i 
I adminisrrarive practices and other matters to  be observcd and 
! 

i 
performed in the establishment, maintenance and  operation of 
hospitals; 

r (e).respecting admission, treatment, care, conduct, management, 
% and discharge of patients or any class of patients;. . 
1 (p) protecting the rights of persons under obs t . rv~t~orr  or of' 

patientsi, . . A 

. 
! 
, . 
1 

17D.(1) Where the responsible medical officer is of the opirl~orl that a 
patient is not likely to  improve with further stay in the psychiatric hosp~ta l ,  
the psychiatric hospital may order that the patient be d~schargcd or 
transferred to another institution. 

26.(1) Subject t o  subsection (2) of Sec t~on 27, a person 1s h o  I \  adnu~rcd 
to a facility shall be admitted as  a person for observation. i 

1 

(2) A person for observation is a person who is admitted to the  facilirv 
for a period not exceeding seven days t o  determine whether or nor that 1 
person requires the in-patient services provided by the facility. 

(3)  A person may remain in a facility as  an informal patient or a formal 
patient s uent t o  the observation period. 3 (4) An in rmal patient is a person who remains in a facility w ~ t h  his . 
consent and  u on the written reccrnrnendation of a qualified medical I 

practitioner that such person requires the in-patient services provided by the 
facility . 

(5) A formal patient is a person who remains in a facility as the result o f  
the execution of a declaration of formal admission. 

I 

27.(1) A person may be admitted to a facility for observation: 
(a)  with his consent and upon the request of a qualified medical 



practitioner that such patient requires the in-patient scr\lscs 
provided by the facility; 
(IY) bymedicat certtfi-cates; - - - - 

1 (c) by transfer from arkther  facility w t h ~ n  the P r m ~ n c e :  
(d) by transfer from a facility in ariother pro\lnce or  state o r  f rom 

I - 

a hospital under the jurisdict~on of the Governmcnt of Canada. 
(2) A person may be adm~t t ed  to a psych~atric hospltal pursuant to thc 

provisions.of the C r ~ m i n a l  Code, the Pen~tent iar~es Act. the Prisons and 

-, + 

Reformatories Act or  any other Act of the Government of Canada or20f thc 
b Province. . 

(3) A person admitted to a psychiatric hospital pursuant to sub\ect~on 
(2) shall be admitted to the psychiatric hospltal, detained t h r r e ~ n  nnci 
discharged therefrom in accordance with the pro \ i s~ons  of rhr approprl.rre 
federal or  provmcial leg~s la t~on governing that perwn or any r e p u l a ~ ~ i ~ n ~ ,  
orders in council, orders of a court or warrants made pu'rsu:h~ to \ u i h  
legislation. 

28.(1) A person m a y b e  admiued to a facility hy the eve cut lor^ c r f  t i \ ( )  

medical certificates signed by two qualified medical practitioners. 
(2) A medical certificate shall state that a qualified mcdlcal prac'titlcrncr 

has reasonable and  probable grounds to  believe 
(a) that the person suffers from a psychiatric disorder; and 4 

(b) that the person should b d m i t t e d  to the fx i l i t ?  beiau\t. 
(i) he requires the in-patielt services provided by that taiillt> . 
and ' . 

( i i )  he reqiires cx:: that cannot bc ; l dqu ; l~ r ly  pro; 12t.L o i ~ !  , I L : ;  

the facility b e c ~ u s e  he is a danger to hisown safety or the \ ~ t t c ! ~  
of others. 

(3)  The two medical certificates shall be si'gned by two qualified 5 

r r ied i~ar~rac t i t ioners  each o f  whom has examined the person t o  he adrnlrrcd 
for observation. 

(4) A medical certificate must he signed by the qualified medic;:l 
practitioner who examined the person within forty-eight hour\ of the 
examination and  ceases to ha\.e any force and effect unles5 i t  1s prcstnkcd 10 

the facility within sewn  days of the time of the signature of [he quiillI~i,d 
. . - d- medical practitioner. 

(5) Every medical certificate shall be in such form and conlain 5u:h 
information as  may be determin'ed by the Governor In C o u n ~ i l  D!, 
regulation. r 

(6) Every medical certificate made and given under th i s  Act shalr be 
prima facie evidence of the facts therein appearing and  that the judgement 
therein set ou t  has been formed by the qualified medical practitioner on 
such facts as  if the matters therein appearing have been verified on oath. 

(7) Notwithsanding any other provisions of this Act, two medical 
certificates shall be sufficient authority for any person to convey the person 
named in the cedf ica tes  to  the facility and for the facility to  detain him 
therein for observation. 

(8) The  certificates may b; handed to a peace. officer b i a  qualified 
medical practitioner and  on receipt of the same such peace o f f~ce r  shall take 



i rhc person named therein into his care and convey him or cause him to be 
conveyed to the facility. 

- i (9 )  Notwithstanding s u b s e c t h  . ( I ) ,  a -  person may be admitted to a 
- 7 

facility- by the execution of one medical ~ -~ certificate signed by one qualified. 
rnedlcal practi60ncr where compelling circumstances exist for the admission 
of such: person t o '  a facility and wh8e  a second qualified medical 
practitioner is not  readily avai.faMr to examine the person and exeeute the 
second certificate. 

(10) A person in respect of whom a certificate or certificates have been 
evgy~ted pulrsuant to this Section shall be admitted by the facility to which 
h e ~ s  taken. 

29.(1') A person who has reasonable and probable grounds to believe 
a n y  person is suf-fering from a psychiatric disorder and that that person is a 
danger to his own safety or to the safety of others may give information v 

thereof under oath to a magistrare. 
( 2 )  Where such information ha i  been given under this Section the- - 

magistrate may 
( a )  direct and authorize any two qualified medical practitioners to 
visit and examine rhe person alleged to be suffering from a 
psychiatric.disorder and' to be in n@ of the in-parient services of 
a facility; & 
(b)  if  the person cannot be examined pursuant to cl3tise (3). isius 
a warrant for his apprehension and direst that he bt taken to zn 
anpronriate place  here he .may be Jetaned :or n:cd:.-JI' 
osamin;l tion. 

30.(1) Where a peace officer has reasonable and probabk ;rounds to -' 

bcl~eve thsr a person suffers from a psychiatric disorder and 
(a )  is a danger to his own safety or, the safety of others;'or 
(b) is committing or about to commit an indictable offence, the 
peace officer mav take the person to an appropriate place where 
he may be detained for medical examination. 

( 2 )  Every peace ~ f f i c e r  who apprehends a person and takes him to an 
iipproprlate place u,here he may be detained far a medical examination 
pursurtnt to subsection ( I )  shall fi1e.a full report with the Attorney General 
within twentv-tour hours of such apprehension. 

t 

3 l . ( l )  For the purposes of Sections 29 and 30 an appropriate place 
uhere a person may be deta~ned for medical examination shall mean a 
hospital, a medical facility, the office of a qualified medical practitioner or 
other place suitable for a medical examination but does not include a jail o i  
lock-up unless no other suitable place is available. 

(2) X person examined by a qualified medical practitioner pursuant to 
Section 29 or 30 shall be examined forthwith or as soon as practicable after 
he is first detained apd in any event he shall not be detained for medical 
examination for a periodexceeding twenty-four hours. 

( 3 )  A person examined pursuant to Section 29 or 30 shall be released 
~mmedtately upon sompktion of the examination and returned to the place 



where he was apprehended unless the physicians e ~ a m i n i n g  hi& admi  h ~ n ~  
to  a facility for observation or unless that &son voluntarily ndrn~ts  hl lirll 
to a facility for observation. 

4 
- - -- - - - 

32.(1) A facil~ty shall admit as a Etient a+ person named in a warn;  
or order -purporting to be made undw the-provis~ons of the Cr~nrinal  Cyodr. 
the Penitentiaries Act, the Prisons and Reformstones Act or arry ertttfr .%st 
of the Government of Canada o r  of the Province. 

(2) The facility shall notify the ~ t t o r n e f ~ e n e r a l  forthwith upon the 
admission of a person pursuant to  this Section and shall report to the 
Attorney General immediately upon the recovery of such p 
event shall report at intervals of not more than twelv 
condition and progress of all persons deta~ned in the 
progress of all persons detained in the facil~ty pursiuant t 
the facility shall further make any report requ~red by rhe terms of thc 

I committing order or warrant. 

I (3)  The provisions of t h ~ s  Act respecting dlrcharge or  tran\lcr of' 
patlcnts shall not apply to patient5 adm~t ted  pursuant to thi5 Scctiorl hcrc 

! 
, the terms of the commit t~ng uarrant  or order confllit wlth 5uch pro\ t\ionr 
I 

I 

33. A facility may admit on transfer a patient who is in a f a c ~ l ~ t y  111 1 another province or-state or in a hospital under the j u r i d t c t ~ o n  of rht. 
Government of Canada and may detaln such peryon ax a per5nn t t l r  

observation. 

34.(1) Every person aamitted to a facility for obscr~cl:lon- :,!rill, r.:. 
examined by a psychiatrist and a dec~sion made as soon as pr3i11iclbic ;it::*r 

his admission as to  whether or not that person requires the ser1,lc.t.r provldcd 
by the facility a n d  so  as not to restrict the generality of the forcgo~ng shall 
be examined by 

(a) a qualified medical practitioner of the,facihty d i i h ~ n  twenty- 
four hours of the time df admission; and 
(b)  a psychi&?rist of that facility within three davs of .!ti$ ad -  
mission, excluding holidays; 

and a decision made as to whether or not that ptr5on require:, the \ervIcc\ 
provided by that hospital within seven days after the date of adm15ion.  

(2) Prior to  the eighth day a f ~ e r  a person is admitted to a facility for, 
observation a psychiatrist on the staff  of the facility shall n u k e  ;i 

declaration stating whether the patient suffers ft-om a p5ychiarric diwrder 
and is a danger to his own safety or  the safety of others. 

(3) If the psychiatrist referred to  in subsection (2) makes a declaration 
that the person suffers from a psychiatric disorder and is a danger to his 
own safety o r  the safety of others then the psychiatrist shall complete a 
form in the manner prescribed and that person shall become a formal 
patient. 

(3 )  A declaration made pursuant to subsection (3 )  shall be known a5 a 
declaration of formal admission and shall be in such form and contain such 
information as may be determined by the Governor in Council by 
regulation. 



(5) A person describedJy subsection ( I )  for whom no declaration of 
* 

formal adm~srion has been compleied prior to the eighth day after he has 
I 
I 

been adm~tted to the facility shall be released from that facility unless he 
remains as an informal patient or udess  he is -&taanothe~ - - - -  - - 

~nsritutlon in the Province. 

35.(1) An informal patient may become a formal patient after having 
been txam~ned by a p5ychlarrlrt of the facility and upon the psychiatrist's 
complcrmg the declaration of formal admission. 

(2) A formal patient may become an informal batient. 

% . ( I )  A declaration of formal admissiokd sufficient authority for the 
f x ~ l ~ r y  to deta~n a person as a formal patient. 

( 2 )  No person shall be detained in a facility as a formal patient for a 
per~od longer than one month as the result of a declaration of formal 
~tdmiss~on unless that deciiiration is renewed. 

:,.- (3)  A declaration of formal admission may be renewed for the 
- following per~ods: 

f a )  the first period nor to exceed three months subsequent to the 
period described in subsection (2); 
(b)  the second period not to exceed three months subsequent to 
the period described in clause (a); and , 

(c).subsequent periods to be not more than six months subsequen? 
to the period described in clause (b). 

(3 )  A person may be detained in a facility if he is detained therein sirhcr 
tor observation or pursuant to a declaration of formal admission c%r 
pursuant to a renewal of the declaration of formal admission. 

(5)  .4 renewal of declararion of formal admission shall be in such form 
and c b t a i n  such information as may be determined by the Governor in 
Council by regulation. 

(6) Every person detained in afacility pursuant to a declaration of 
formal admission or a renewal of declaration of formal admission shall be 
svamined by a psychiatrist on the staff of the facility within seven daysprior 
10 the expiry of the said declaration of formal admission or b e  renekal of 
declaration of formal admission. 

( 7 )  The esaminarion conducred by the psychiatrist on the staff of the 
I x i l ~ t > .  pursuant to subsection (6 )  shall be by a psychiatrist other than the 
psychiatrist who signed the declaration of formal admission or the reneusl 
of declaration of formal admission unless no other psychiatrist 4 ;eadily 
a\ allable. -4 

.< $- 

37.( 1 ) .An informal patient may discharge himself from a psychiatric 
facility at any time. 

(2) A formal patient may be discharged by a certificate of discharge of 
a psychiatrist of the facility. 

(3 )  A certificate of discharge shall be in such form and contain such 
~nformation as may be determined by the Governor in Council by 
regulation. 



39.(1) A person in a facility or  the guardian of tbat person or his spouse 
or next of kin or the Public Trustee may, on five clear days notice in writing 
to the administrator of the facility, apply to  the judge of the cocntv court 
for the h t r i c t  in which the fac ihy  is d w u e  f a r  the &d&r  of t heqx~scr~ - -  -: 
on the ground that he is not suffering from a psychiatric disordcr or i~ riot ;t 

danger to his own safety or the safety of others: 
(2) Upon apptication the judge shalt review the evidence -and other 

papers related to the admission of the person to the facility and hcar further 
evidence and may, if he considers i t  necessary to do  so, cause the paticnt to 
be examined by one or more duly qualified'medical practitioners ?nd i f  the 
judge determines that the person should g o t  be detained in the facility the 
judge shall grant an order for discharge. 

a 
(3) .An order for discharge given urider this Section is sufficicnr 

authorityifor the discharge of the person from the facility upon the f i l ing c ~ t  

a certified copy of the order with the administrator of the facility. 
(4) The judge may make such order as to the costs of the appliclttioti a \  

he considers proper. - - 

(5)  This Section does not apply in respect of a person dctnincd 111 , I  

facility under warrant of the Lieutenant Governor or under thc prw~{iori \  
of the Penitentiaries Act or the Prisons and Reformatories Act or a l ly  ~ 3 1 t l - r  

Act of the Government of Canada or of t hh~ roc ince .  

40.(1) A facility shall admit a patient having.settlemsnt in  t he s c r ~ l ~ . c  
area for which the facility is responsible where the paticrit t1;1\ h c c : ~  
transferred from a hospital. 

* 
(3)  Notwithstanding the settlement of the patlent, the service arca of 

the facility, and the provisions of this Act, where the admrnistrator of 
psychiatric mental health services believes that i t  is in the best ~ntereqt of  a 
patient to  be treated in a facilit-y other than the facility which would 
ordinarily be responsible for the patient, he may order that the patlcnt be 
transferred to such other facility as he directs and the facility concerned 
shall put such order into effect. 

(3 )  Prior to  making an order under subsection (3) '  the adm1ni~tr;irc1r of 
psychiatric mental health services may seek the advlcr of the revieh bo2r.d 
u hich shall review the case and qdvise the adrninlstrator of psych~a t r~c  
mental health services accordingly. 

41. Where a patient in a facility is transferred to another facili~y or 
hospital then the facility or hospital receiving the patient shall have the w r i e  
authority to detain or  treat a patient as the facility from which the patient 
was transferred had. \ 

43.(1) Every person admitted to  a facility shall be exahined by a 
psychiatrist on  the staff of that facility to determine that person's capacity 
to consent to  treatment. 



(2) The examination-referred to in subsection ( I )  shall be made by the 
psychiatrist as soon as possible after the person is admitted to the facility 
but nevertheless within three days excluding holidays following his 
a d m ~ w o n  r; the facility. . 

44.(1) A person in a hospital may be found after examination by a 
p5ychiatrist not to be capable of consenting to treatment or competent to 
adrn~nister his estat . 

?, (2) In determini g whether or not a person is capable of consenting to 
treatment the examining psychiatrist shall consider whether or not the 
person being examined 

(a) understands the condition for which the treatm 
proposed; 
(b) understaals the nature add purpose of the treatment; 

Pis 
(c) understands the risks involved in undergoing the treatment; 
(d) understands the risks involved in not undergoing the treat- 
ment; and 
(e) whether or not his ability to consent is affect by his condition. 

. . .  

45.( 1 )  A psychiatrist after having examined a person in a hospital to 
determine his capacity to consent to treatment shall complete a declaration 
of -In respect of that person. 

(2) The declaration of capacity shall state whether or not in the oyiniijn 
c \ f  the examining pvchiatrist the person examined is capab!e of 2ons tn t :ns  
to treatment or not. - 

(3)  When a psychiatrist has completed the examination of a person in a 
hospital to determine that person's comperency to adminisrer his estate he 
shall complete a declaraticm of competency in respect of that person. 

46.(1) No person admitted to a hospital shall receive treatment unless 
he consents to such treatment. 

(2) I f  a person in a hospital is found by declaraton o f  capacity to be 
incapable of consenting to treatment then that person may be treated either 
upon obtaining the consent of the guardian of that person, if he has one, or 
i f  he has not a guardian upon obtaining the consent of his spouse or next of 
kin and where the spouse or next of kin is not available or consent is unable 
to be obtained upon obtaining the consent of the Public Trustee. 

47. The examination of a person in a hospital by a psychiatrist to 
determine whether or not that person is competent to  administer his estate 
or capable of consenting to treatment may be performed a t  any time as the - 
need arises; and notwithstanding this, such an examination in a facility shall 
bt: pc~formed 

(a) at least once every three months for the first year during which 
' the person is a patient; and , 

(b) at least once every twelve months thereafter. 



48. If an examination is not performed within the periods set out in 
Section 47f: the person shall be presumed to be competent or capable of 
consenting until a psychiatrist determines that the person is not competent 
or capable sf c0rrsentCRg. - -- 

49.(1) I f  a person in a hospital is exami~ed by a psychiatrist and found 
~ncapabk  of consenting to mdkal treatment or incompetent to xiwtnwe~ 
h ~ s  estate and subsequent thereto has been re-examined and found to be 
capable of consenting to treatment or competent to administer his a t a t e  
then the examining psychiatrist shall execute a revocation for the 
declaration of capacity or a revocation of the declaration of competency 
whichever is appropriate under the circumstances. 

(2) The revocation of declaration of capacity shall be biped by the 
psychiatrist examining the person and shall state that the person descr~bcd 
therein is capable of consentmg to treatnlent. 

(3)  The revocation of declaration of competency shall be signed by the 
psychiatrist examining the person and shall state that the perwn descr~bcd 
therein is competent to administer his estate. 

(3) A revocation of declaration of capacity and a revocatlon of 
declaration of competency shall be in such form and contain such 
information as may be determined by the Governor in Council by 
regulation. 

50.(1) A declaration of capacity or a declaration of cclrnpetcni), 
concerning a person in a facilitv may be rev~ewed by a review board. 

(2) A declaration of capciry or a declarat~on of sompe!t.ncg mitv kc. 
r ev i e~ed  by the county court. 

( 3 )  Such a review by a review board or a judge of the countv court shall 
be made upon application by the person seeking the review who shrill glve 
five days notice to the administrator of thc hospital. 

(4) An application for a review pursuant to this Section \hall be nude 
by the person described in the declaration or by the guardian of the pe rwn  
if he has a guardian or by his spouse or if he has no spouse by thenext of kln 
or i f  he has no next of kin by the Public Trustee. 

(5) The judge of the county court or the review board, wh~ch;vcr I, 
appropriate in the circumstances, may either conf~rm the declarri[~o~l of 
capacity or the declaration of competency or determine that the u n l r  
should be revoked. 

(6) I f  the judge of the county"court or the review board determ~ne\ r h I a, 
the declaration of rapacity or the declaration of competency should be 
revoked then he or i t  shall issue an order revoking the declarawn of' 
capacity or the declaration for competency whichever is approprlatc under 
the circumstances. 

k 

. . . 
52.(1) No psychosbrgery shall be performed unless 

(a) the patient to be treated consents; 
(b) the patient to be treated has been assessed at a facil~ly 
designated by the Governor in Council by regulation; 



(c) the treatment is recommended by the psychiatrist who is 
treating the patient at the facility; 
(d) the treatment is recommended by two psychiatrists who a r e  
not associated with the facility where the patient to be treated has 
been assessed; 
(e) the psychosurgery is performed in a hospital designated by the 
Governor in Council; and 
(0 the review board determines th>t there is compliance with-the 
requirements in this subsection. 

(2) I f  the patient whose consent is required pursuant to  subsection ( I )  is 
incapable of consenting to treatment, consent shall be obtained from his 
guardian, and if  he has no guardian his spouse, andif  he has no spouse, his 
next of kin, and if there is no next of kin, the Public Trustee. 

(3)  The review board may require additional information or opinions 
before making a determination pursuant to subsc?ction (1). 

53.(1) The Governor in Council may appoint persons who shall 
constitute a review board for one-or more facilities. - (2) The Governor in Council may determine the tgrm during which a 
member of a review board shall bold office and may reappoint members of 
a review board for further succeeding terms. ' 

D 

(3) The Governor in Council may designate one of the memtqers of a 
re&w board to be chairman and another to be vice-chairmar-. 

(4) Nothing in this Act shall prevent members appointed to a review 
tward pursuant to Section 547 of the Criminal Code (Canada) from being 
xppolnted to the review board pursuant to this Section. 

6 

W(1) Three members of a review board shall constitute a quorum. 
(2) The chairman shall designate which member of a review board shall 

s ~ t  on a review. 
(3) No member of a review board ;hall sit on a review board when i t  is 

,conqidering th eview of Q *. (a) a patient of the member of a review board; 
(b)  a client of the member of a review board; or 
(c) a relative of the member of a review board. 

45.  The functions of a review board shall be and i t  shall have authority 
to 

(a) determine whether a patient shall continue to be detained 
under a declaration of formal admission; 
(b) determine that the requirements of this Act, have been 
complied with before psychosurgery is performed; 
(c) review a declaration of capacity; 
(d) review a declaration of competency; 
(e) make such recommendations as it sees fit respecting the 
treatment or care of a patient; and 
(0 advise the administrator of psychiatric mental health services 
where i t  believes i t  is in the best interests of the patient to be 
treated in a facility other than the facility where the person is a 
patient. 



56. A review board may review the file of a patient at any  time. and 
notwithstanding this, i t  shall review the file of each patient detained under a 
declaration of formal admission - -- - - - - - - - - 

(a) at  least once every six months for the first two vears d u r ~ n g  
which the person is a patient; and 
(b) a t  least once every twelve months thereafter. 

57.(1) Subject to subsection (2). a review board shall review the file of a 
patient within one month of the request in the prescribed form by 

(a) the patient; 
(b) a person (other than another patient) authorized hy the patient 
to act on his behalf; 
(c) the administrator of the facility where the person is a patient; 
(d) the medical director of the facility where the person is a 
patient; 
(e) the administrator of psychiatric mental herthh services; or 
(0 the Minister. 

(2) A review board may refuse to review the file of a patient upon the 
request of the patient a t  any time during the six months following the date 
the file was previously reviewed. 

58.(3) Subject t o  subsection ( 2 ) ,  a review board may dctcrnrint. t t ~ c  
procedure to  be followed upon the review of a patient's fils. 

(2) -4 review board shall conduct a hearing for thc re; ie~.  of a p~rrci:: ' 
file upon the request in the pres:;ibed fo rm by a n y  r~i\,0:1 ;~u ; t l~ : i . f , , :  ' ( 1  

request a review pursuant to Section 57. 
(3) Where a hearing-is to be held under this Section, notice in wririn; of 

the hearing shall be  given to  the patient or a person authorized to act on h15 

behalf, t o  the administrator of the facility in which the person is a patient, 
and to the person who requested the hearing where that person is not 
otherwise entitled to receive notice. 

1 (4) The notices referred to in subsection (3) shall be served ar lea5t three 
clear days before the date of the hearing, and shall spec~fy the time a i d  
place of the hearing as well as the name of the person who reque~led the 
hearing. 

(5) Where a hearing is held, the patient unless otherwise ordered by n 
review board, and in any case his representative, shall have the right to 
ar tend and be heard. 

(6) A review board may require the patient to appear at  a hearing. 
(7) A review board may, a t  any time, appoint a representative to  act on 

behalf of a patient. 
(8) Members of the public shall be excluded from a hearing unless 

otherwise requested by the patient or  his representative. 
(9) Members of a review board shall have the same powers and 

privileges as commissioners appointed under the Public Inquiries Act. 

59.(1) Within the fourteen days after each review, a review board shall 
forward a written decision setting our fully the conclusion of the revie* 
board to  

(a)  the person requesting theoreview; 



- (b) the patient or his represents 'I ive; and 
(c) the administrator of the facility in which the person whose file + 
was reviewed is a patient; and 
(d) thk adrniniskator of psychiatric-mmtalhcIthncices- - - - 

(2) A review board shall maintain a record of each review including 
4 (a) the reason for the review; 

(b) the written decision setiing out funy its conchsions; and 
(c) the names of persons to whom the decision was forwarded. 

60. Where a review board determines that a patient should not continue 
to be detained under a dec!aration of formal admission, 

(a) the f@ility shall take such action as is required to  give effect to 
such determination; or 
(b) the patient may remain in the facility as an informal patient. 

+ 

63.(1) The records and particulars of a hospital concerning a person or 
patient in the hospital or a person or patient formerly in the hospital shall be 
confidential and shall not be made available to any person or agency except 
with the consent or authorization of the person or patient concerned. 

(2) I f  a person or patient or former patient is not capable of giving 
consent in respect of his reco'ids and particulars then such consent may be 
given by the guardian of such person if there is a guardian and if there is no 
guardian by the spouse of such person and if there is no spouse by the next 

, of kin of that person and if  there is no next of kin with the consent of ~ h s  
Public Trustee. 

(3) Notwithstanding subsections (1) and (2), a hospital or a qualified 
medical practitioner may refuse to  make available information from the 
records or particulars of a person or patient if he has reasonable grounds to' 
believe i t  would not be in the best interest of the patient to make available 
that information. 

(4) I f  a hospital or a qualified medical practitioner refuses to make 
available the records and particulars of a person upon request. by that 
person or upon authorization of that person or agency or upon 
authorization pursuant to subsection (2) then the person requesting the 
records and particulars or authorized to receive the same may make 
application to a county court judge and such judge shall in his discretion 
determine whether the records and particulars shall be made available and 
to what extent. 

(5) Nothing in this ~ e 6 i o n  prevents the records and particulars of a 
hospital concerning a person or patient in the hospital or a person or patient 
formerly in a hospital from being made available to  

(a) s person on the staff of the hospital for hospital or medical 
purposes; 
(b) the qualified medical practitioner of the person concerned 
designated by the person as his physician; 
(c) a person authorized by court order or subpoena; 
(d) a person or agency otherwise authorized by law; 



(e) the.Minister o r  any  person or  agency designated o r  authorized 
by the Minister. ' 

(6) Nothing in this Section prevents , 

(a )  the publication of reports o r  staristical information relating to 
research o r  study which d o  not identity individuats o r  sources of 
information; o r  
(b)  the transfer o f  the recob Is and  particulars of a hospital from - 
one  hospitA to  another  hospital; o r  
(c) the furnishing by a hospital of such information from the 
records and  particulars of a person or.  patient in t h e  hospital o r  
formerly in the hospital to 3 municipal official as may be r c q u i r ~ d  
for  the purpose of establishing settlement. 

(7) Nothing' contained herein prevents a hospithl o r  a qualified.rncdical 
practitioner f rom disclosing general information o n  the condition of a 
person o r  patient unless that person o r  patient directs otherwise: 

' > 
T . , .  

6 67. Any person wh'o violates or  fails to  observe any" provision of this 
ct  o r  the regulations is liable on  summary convicrion ro a pena l ryo r  not 

more than  five hundred dollars a n d  in default of payment to  impriqonnlcnt 
for  not  more than  ninety days. 



.- .- 

Mental Health Act. R.S.O. 1980, c .  262. 
1. In this Act, . . . 

( t )  "restrain" means keep under control by the minimal use of 
such force, mechanical means or chemicals as is reasonable 
having regard to the physical and mental condition of the 
patient; . . . 

7. NotwithsQading this or any other Act, admission to a psychiatric 
facility may be-refysrd where the immedlare needs in the case of the 
proposed patient are w c h  that hospitalization is not urgent or necessary. 

8. Any person who is believed to be in need of the observation, care 
and treatment provided in a psychiatric facility may be admitted thereto as 
an informal patient upon the recommendation of a physician. 

9.(1) Where a physician examines a person and has reasonable cause to 
believe that the person, 

(a) has threatened or attempted or is threatening or attempting to 
cause bodily harm to himself; 
(b) has behaved or is behaving violently towards another person 



or has caused or is causing another person to fear hodily harm 
from him; or 
(c) traS SIWWTI or  is showing tack of campetence to  care flor 
himseif, 

I and if in addition the physician is of the *opiniob that the person is 

I apparently suffering from mental disorder of a nature or quality that likely 
I will result in, 
i 

f (d) serious bodily harm to  the person; 
f (e) serious bodily harm to another person; or 
I (f) imminent and serious physical impairdent of the person, 

the physician may make application in the prescribed form for a psych~atric 
--. assessment of the person. 

(2) An application under subsection (1) shall set out clearly that the 
physician who signs the application personally examin& the person who IS 
the subject of the application and M d e  careful inquiry into all of the facts 

- necessary for him to form his opinion as to the nature and quality of the 
mental disorder of the person. 

(3) A physician who signs an application under subsection ( 1 ), 
(a) shall set out in the application the facts upon which he formed 
his opinion as to the nature and quality of the mental disorder; 
(b) shall distinguish in the application between the facts observed 
by him and the-facts communicated to him by &hers; and 
(c) shall note in the applikation the date on which he examined the 
person who is the subject of the application. 

(3) .An applicarion under subsection ( I )  %is not sffccrivc L I ~ c ~ : ,  i t  1, 

signed by the physician within seven days after he examined the person W I I O  
is the subject of the examination. - 

(5) An application under subsection ( 1 )  is sufficient authority for seven 
days from and including the day on which i t  is signed by the phvsicirin, 

(a) to any person to take the person who is the subject of the : 
z.?ptication in m s t d y  to  a psychiatric facility forthwith; and 
(b) to detain the person who is -the subject of the application in a 
psychiatric facility and to restrain, observe and examine him i n  
the facility for not more than 120 hours. 

10.(1) Lt'here information upon oath is brought before a ju\tlce of the 
peace that a person within the limits of the jurisdiction of the justice, 

(a) has threatened or attempted or is threatening or attempting to 
cause bodily harm to himself; 
(b) has behaved or is behaving violently towards another person 
or has caused or is causing ancther person to fear bodily harm 

? from him; or 
(c) has shown or is showing a lack of competence to care for 
himself, 

and in addition based upon the information before him the justice of the 
peace has reasonable cause to believe that.the person is apparently suffering 
from mental disorder of a nature or quality that likely will result In, 

(d) serious bodily harm to the person; 



(e) serious bodily harm to another person; or  
(f) imminent and serious physical impairment of the person, 

the justice of the peace may issue his order in the prescribed form for the 
assessment of the person by a physician. - - - 

(2) An order under this section may be directed to  all or any constables 
or other peace officers of the locality within* which the justice has *,$ : 
jurisdiction and  shall name or otherwise describe the person with respect to - +''&*: 

i 

whom the order has been made. -' ' 
\ 

h. 

(3)  An order under this section shall direct, and, for a period not to ' M . b 

exceed seven days from and including the day that it is made, is sufficient 
authority for any constable or other peace officer to whom it is addressed to 
take the person named or described therein in custody forthwith to an 
appropriate p1,ace where he may be detained for assessment by a physician. 

' I 1. Where a constable or other peace officer observes a person who 
acts in a manner that in a normal person would be disorderly and has 
reasonable cause to believe that-the*p'erson, 

(a) has threatened or attempted or is threatening or  attempting to 
cause bodily harm to himself; 
(b)  has behaved or is behaving violently towards another person = 

i or has caused or is causing another person to fear bodily harm 
from him; or 

1 (c) has shown or is showing a lack of competence to care for 
himself, 

,ind i'n addit~on the constable or other officer is of the opiniorf thct the 
r m o n  is apparently suffering from mental disorder or a nature or qualit! 
that likely will result in, 

(d) serious bodily harm to the person; 
(e) serious bodily harm to another person; or 
(0  imminent and serious physical impairment of the person, 

and that i t  would be dasgerous to proceed under section 10, the constable or 
c~ther peace officer may take the person in custody to an appropriate place 
for assessment by a physician. 

12. An assessment under section 10 or 1 1  shall be conducted b> a 
physic~an forthwith after receipt of the person at  the place of assessment 
and whercdracticable the place shall be a psychiatric facility or &her health 
facility. 

13. Subject to subsection 14(5), the attending physician may change the 
status of an informal patient to that of an involuntary patient by completing 
and filing with the officer in charge a certificate of involuntary admission. 

, l 4 . ( l )  The attending physician, after observing and examining a person 
u ho  is the subject of an application for assessment under section 9 or who is 
the subject of an order under section 26, 

(a) shall release the person from the psychiatric facility if the 
attenaing physician is of the opin'ion that the person is not in need 
of the treatment provided in a psychiatric facility; 
(b) shall admit the person as an informal patient i f  the attending 



"l ----- ----- - - -  

physician is f the opin;on that the person is suffering from 
menral disorde of such a nature or quality that the person I \  In 
need of the tre ment provided in a p ~ v c h ~ r i c  tacihtv and 15 

- suitablefor admiss' l on as an informal patlent; o r  
1 -  i 

I 
- 

(c) shall admit- the person as an involuntary patient by cornplct~np I 
an& fiIIng w i t h  the officer in eharge a eerttficrrte ot invohrntnry ! 

admission i f  the attending physician IS of the o p ~ n ~ o r ~  both that 
the person is suffering from mental diforder of a nature o r  
quality that likely,will result in, 

(i) serious bodily harm to  the person, I 

( i i )  serious bodilv harm to another person, or i 
( i i i )  imminent and serious physlcal impairment o f  the perwlrl, 

unless the person remains in t-he c ~ s t o d y  of a psychiatric tac~li t )  
and that the person is not.suitable for admisslorl as an  ~rllornidl 

1 

patient. 

*t2) The physician who completes a certificate of invo1unt;iry a d ~ r i i \ $ ~ o n  
pursuant to clause (I)(c) shall not be the same physician who  complt*rrd r tic 

- application for  psychiatric assessment pursuant to section 9. 

(3) The officer in charge shall releike a person who is th$ subjccr of an 
application for  assessment under section 9 o r  who is the subject of an ordcr 
under section 26 upon the completion of 120 hours of dttention in t h z  Y 

psychiatric facility unless the attending physician has released the per\orl. 
- has admitted the person as an  informal patlent or has adrnirtcd thc  pcr\c\lr 

as an invo;unt;try patient by comple r ln~  2nd fil i i~g \c i th  the  officcr i l l  illar 

a certificate of involuntary admission. 
(3 )  An involuntary patient may be detained, r.cstrrtined, obwrvrd and 

examined in a psychiatric facility,, 
..a (a) for not more than two weeks under a certifitat$-of in\.olunrar j: 

admission; and 
(b) for not,more than, 

( i )  on'e additional month under a firs1 cert~ficate of' rcncual. 
( i i )  two additional months undcr a second certii~carc o f  

renewal, and 
(iii) three additional months under a third or s u h w l t l c r ~ ~  
certificate of renewal, $ 

that is completed ,and filed with the officer in charge by t h e  arrerld~ng 
physician. 

3 5 )  The attending physician shall not complete a crrtiflcate o f  
involuntary admission or a certificate of renewal unless, after he has 
examined the patient. he is of the opinion both, 

(a) that  the patient is suffering from mental disorder of s nature 
o r  quality th'at likely will result in, 

(i) serious bodily harm to the patient, 
Cii) serious bodily harm to another person, o r  
(iii) imminent and serious physical tmplitrmenr of the prrrient, 

unless the patient remains in the custody of a psychiatr~c fdclllty; 
and t 



(b) !hat the patient is not suitable for  admission or  continuation as 
a n  informal patient. 

( 6 )  An involuntary patien$yhose authorized period of deteqt ion has 
~* 

e ~ p ~ r e d  shall be deemed to be a n  ~ n f o r m a l  patient. 
(7) A n  involuntary patient whose authorized period of detention has 

not expir'ed may be continued a s  an informal patient upon cumpietion of 
r he prescribed form by the attending physician. 

(8) Forthwith following completion and  filing of  a certificate of 
involuntary admission or  of a certificate.of renewal, the o f f i ~ e r  in charge or  
h ~ s  delegate shall review the certification documents to  ascertain whether or  
n o t  they have been completed in compliance with the criteria outlined in this 
A c t  a n d  u here, in his opinion, the documents a re  not properly completed, 
the officer in charge shall so tnform the attending physician a n d ,  unless the 
person is re-examined and released or  admitted i~ accordance with 
subwctions ( I  ) .and ( 2 ) .  the officer in charge shall release the person. 

IS . ( ] )  W 'k re  a judge has reason to believe that a person who appears 
twforc 'hlm charged with or convicted of a n  offence suffers from m e n a l  
d ~ r o r d e r ,  the judge may ortier the person to  attend a psychiatric facility'for 
cxaminat ion. i ( 2 )  U'here a n  examination is made under this section, the senior 
physician shall report in writing to the judge a s  t o  the mental condition of 
rhe person. 

( 3 )  I f  the senior physician reports that the person examined necds 
rrmrment,  t h e  judge ma;' c r d c r  :he per5cn ro ar1er.d a p f3:ilit;. ?:.r 
treatment. 

l6.t 1 )  b 'here  a judge has reason to believe that a erson in cus~oify 
u h o  appears  b e f o r e  him charged k i t h  a n  offence su k err f rom mental 
diqorder, the judge may, by order,  remand that p e n o n  for admission as  a 
patlent to  a psychiarric facility for a period of not more than  two months.  

( 2 )  Before the expiration of the time mentio&d in such order ,  the 
hcntor ph>,sliian shall report in ~ , r i t i n g  to  the judge as to the men& 

, .  

condlrion of the person. 

17. A judge shall not make a n  order under s e c ~ i o n  15 o r  16 until he 
ascertains from the senror physician of a psychiatric facility thar the services 
of [he psychiatric facility are  available to  the person t o  be named in the 
order.  

. . 
. .-'... 18,: Kotwithstanding this o r  any other Act o r  any  regulation made 
%rider 6ny other A i t ,  the senior physician may report all o r  any  part of the 
information compiled by the psychiatric facility t o  any person where, in the 
oplnlon of the senior physician, i t  is in i h t  besl iii:e;es:s cf the perscn nrho is 
the subject of an  order made under section 15 or  16. 

19. An); person who, pursuant to the Criminal C o d e l C a n a d a )  is, 
( a )  remanded to custody for  observation; o r  
fbf detained ttrtdw tht authority of a warrant of the  Lieutenant 
Go\ crnor ,  



may be admitted to, detained i6, and discharged from a psychiatric facili[y 
in accordance with the law. 

- * *  - ~~ ~- - ~ ~- - 

7 

.23.(1) Upon the advice of the attending physician, the ot't'iccr i l l  

charge of a psychiatric facility may, i f .otheruise permitted by la\+ r l r d  

subject t o  arrangements being made with the officer in charge .of auothcr 
psychiatric facility, transfer a patient to such other psychiatric facility upon 
completing a memorandum of transfer in the prescribed form. 

(2) Where a patient is transferred under subsection ( 1  ), the auttioritv to L 
detain him continues in force in the psychiatric facility to  u h i i h  hc i~ 50 

transferred. 
24.(1) Upon the advice of the attending physician that a patient 

requires hospital treatment that cannot be supplied in the p \yc l~ ia t r~ i  
facility, the officer in charge may, i f  otherwise permitred by law. transt-cr 
the patient t o  a public hospital for such treatment and return him to the 
psychiatric facility upon the conclusion thereof. 

(2) Where a patient is transferred under subsection ( I ) ,  tht. 
superintendent of the public hospital 'has, in addition to the poucr\  . 

conferred upon him by the Act under which the hospital operatcs. the 
powers under this Act of an officer in charge of a psychiatric 't'acil~tv in 
respect of the custody and control of the patient. 

25. Where i t  appears to  the Minister, 
(a) that a patlent in a psychiatric facility has come.or i.?cn i . 1  Lr:~. '5; 
into Ontario from elsewhere and hjs h u ~ p i r r r l i u ~ l u t ~  1, : t t C  

responsibility of another jurisdiction; or 
(b) that i t  would be in the best interests of' a patient In it 

psychiatric facility to be hospitalized in another jurisdiction, 
the Minister may, upon compliance in Ontario with necessary rnodif'lcut~~)ri\ 
n.ith the 'laws. respecting hospitalization in such other juridict ion,  by 
warrant in the prescribed form authorize his transfer thereto. 

26. LVhere the hlinister has reasonable cause to belieye that there rn;ib 
come or be brouzht into Ontario a person suffering from mental disordrr of 
a nature or  quality that likeiy will result in, 

(a) serious bodily harm to the person; or  
(b) serious bodily harm to another person, 

unless the person is placed in the custody of a psychiatric faciliry, the 
Xlinister by an  order in the prescri ed form may authorire any one to take  
the person in custody to a psychiat '9 ic facility and the order' is authorit! to 
admit,  detain, restrain, observe and examine the person in the pychir i t r~c 
fici1i:y. 

28.(1) A patient shall be discharged from a p\ych~atric fric~lrry wf1c.n 
he is no longer in need of the observat~on,  care and treatment p r o ~ ~ d c d  
: h e r u n .  



* (.2) Subsection ( I )  does not authorize the discharge into the community 
of a patient who is subject to detention otherwise than under this Act. 

29.(1) In this section, 
(a) "cIinical record" means the clinical record compile6 K a  
psychiatric facility in respect of a patient and includes a part of a 
clmical record; 
(b) "patient" includes former patient, out-patient, and former 
out-patient. 

(2) Except as provided in subsections (3)  and (3, no person shall 
disclose, transmit or examine a clinical record. 

(3)  The officer in charge and the attending physician in the psychiatric 
facility in which a clinical record was prepared may examine the clinical 
record and the officer in charge may disclose or transmit the clinical record 
t o  or permit the examjnation of the clinical record by, 

(a) where the patient has attained the age of majority and is 
mentally competent, any person with the consent of the patient; 
(b) wbere the patient has not attained the age of majority or is not 
mentally competent, any person with the consent of the nearest 
relative of the patient; 
(c) any person employed in or on the staff of the psychiatric 
facility for the purpose of assessing or treating or assisting in 
assessing or treating the patient; 
(d) the chief executive officer of a health facility that is currently 

- involved in the direct health care of the patient upon the uritren 
request of the chief executive officer ro the offictr in charge; 
(e) with the consent of the patient or, uherc  the patlent h3s nclt 
attained the age of majority or is not mentally competent, H ~ r h  
the consent of the nearest relative of the patient or, where dela! in  
obtaining the consent of either of them would endanger the life, a 
limb or a vital organ of the patient, without the consent of either 
of them, a person currently involved in the direct health care of 
the patient in a health facility; 
( f )  a person for the purpose of research, academic pursuits or the 
compilation of statistical data. 

(4) \if here a clinical record, 
(a) is transmitted or copied for use outside the psychiatric facility 
for the purpose of research, academic pursuits or the compilation 
of statistical data, the officer in charge shall remove from thc part 
of the clir~ical record that is transmitted or from the copy, as the 
case may be, the name of and any means of identifying the 
pbtient; and 
(b) is disclosed to or examined by a person for the purpose of 
rcsexch, academic pursuits or the compilation of statistical data, 
the person shall not disclose the name of or any means of 
identifying the patient and shall not use or communicate the 
information or material in the clinical record for a purpose other 
than research, academic pursuits or the compilation of statistical 
data. 



- . (5) Subject t o  subsections (6)  and (7), the officer in charge or a person 
designated in writing by the officer in charge shall disclose, trrtnsmlt or 
permit the examination of a clinicd r e c o d  p w s a  ~ + s t t e p r m o f & ~  
direction, notice or similar requirement in respect of a matter In ~ s s u c  or 
that may be in issue in a court of competent jurisdiction or under any Act. 

(6 )  Where the disclosure, transmittal or examination of a clinicrtl 
record is required by a subpoena, order, direction, notice or similar 
requirement in respect of a matter in issue or that may be in issue in a court' 
of competent jurisdiction or under any Act and the attending physicIan 
states in writing that he is of the opinion that the disclosure. transmittal or 
examination of the clinical record or of a specified part of the cllnical 
record, 

(a) is likely to result in harm to  the treatment or rccotery ut tlle 
patient; or 
(b) is likely to result in, 

(i) injury tozhe mental condition of a third person, or 
(ii) bodily harm to a third person, 

no person shall comply with the requlremsnt with respect to thc c l l r i~~a l .  
record or the part of the clinical record specified by the t i end ing  p h y w ~ r r i  
except under an  order of ,  

(c) the court before which the matter is or may be in issue; or 
(d) where the disclosure, transmittal or  examination i5  not 
required by a court, under an  order of the Divisional Court ,  

made after a hearing from which the publlc is excluded and that 1s held u n  
notice to  the attending phvsician. 

(7) On a hearingunder subsec~ion (6). the court or body h i ~ s l l  con\i,l:r 
whether or not the disclosure, transmittal or examination of thy clin~i,il 
record o r  the part of the clinical record specified by the attending p iv\lcl:in 

(a) is likely to result in harm to  the treatment or  recove!\ of .ilc 
patient; or 

-(b) is likely to  result in, 
(i) injury t o  the mental condition of a third person, or 
(ii) bodily harm to a third person 

\ 
and for the purpose the court or body may examine the clin~cal record, and,  
i f  satisfied that such a result is likely, the court or body shall not order the 
disclosure, transmittal or examination unless satisfied that to d o  so 15 

essential in the interests of justice. 
(8) Where a clinical record is required pursuant to  subciec!ion (5)  or ( G ) ,  

the clerk of the court or body in u hich the clinical record 1s admitted In 
evidence or, if not so  admitted, the person to whom the clinical record is 
transmitted shall return the clinical r&ord to the officer in charge forthwith 
after the determination of the matter in issue in respect of which the clinical 
record was required. 

(9) No person shall disclose in an action or proceeding in any court or 
before any body any knowledge or information in respect of a patient 
obtained in the course of assessing or treating or assisting in assessing or '  
treating the patient in a psychiatric facility or  in the course of his 
employment in the psychiatric facility except, 



(a) where the patient has attained the age of majority and is 
mentally competent, with the consent of thepatient; 
(b) where the patienr has not attained_theagc-~fmajmilya&not - - 7- 
mentally competent, with the consent of the n e a q t  relative of the 

f 
. - 

patient; or 
(c) where the court or, in the case of a proceeding not before a 
court, the Divisional Court determines, after a hearing from 
which the public is excluded and that is held on notice to the 
patient or (where the patient has not attained the age of majodty 
or is not mentally competent) the nearest relative of the patient, 
that the disclosure is essential in the interests of justice. 

30.(1) The Lieutenant Governor in Council may appoint a review 
board f d r  any one or more psychiatric facilities. 

(2) &review board shall be composed of three or five members, at  least 
one and not more than two of whom are psychiatrists and at least one and 
not more than two of whom are barristers and solicitors and a t  least one of 
whom is not a psychiatrist or a barrister and solicitatt. 

(3)  The Lieutenant Governor in Council may designate one of the 
members of a review board as chairman. 

(4) The Lieutenant Governor in Council may appoint alternate 
members to a review board, and, where for any reason a member cannot 
act. the alternate member appropriate to comply with subsection 2 shall act 
In his stead. 

( 5 )  An officer or servant of, or a person \s.ith a direct iinancial mterest 
In, a psychiatric facility shall not act as a member of a review board when 
the case of a patient of that facility is being reviewed. 

(6) A member shall hold office for the period, not to exceed three 
>ears, specified in his appointment, but is eligible for reappointment at the 
expiration of his term of office. 

(7) A psychiatrist and a barrister and solicitor and another member 
who is not a psychiatrist or a barrister and solicitor constitute a quorum, 
and the decision of a majority is the decision of the review board. 

31.(l) An involuntary patient, or any person on his behalf, may apply 
in the prescribed form to the chairman of the regional review board having 
jurisdiction to inquire into whether the patient is suffering from mental 
disorder of a nature or quality that likely will result in, 

(a) serious bodily harm to the patient; 
(b) serious bodily harm to another person; or 
(c) imminent and serious physical impairment of the patient, 

unless the patient remains an involuntary patient in the custody of a 
psychiatric facility. 

(2) An application under subsection 1 may be made, 
(a) when a certificate of involuntary admission respecting the , 
patient comes into force; 
(b) when any certificate of renewal respecting the patient comes 
into force; or 



L (c) when the patient, after having been admitted to a psychiatric 
facility, is subsequently continued as an involuntary patient. 

(3) An application under subsection ( I )  may be made at any time by the 
Minister, _the Deputy Minister or the officer in charge h n s p e c t ~ k q -  -- - 
involuntary patient. 

(4) On the completion of a fourth certificate of renewal and on the 
completion of every fourth certificate of renew1 thereafter, the patient 
shall be deemed to have applied in the prescribed form pursuant to 
subsection (1) to the chairman of the regional review board having 
jurisdiction. 

32.(a) Upon receipt of an application by the chairman, the review 
aboard shall conduct such inquiry as it considers necessary to rrtach a 
decision and may hold a hearing, which in the discretion of the review board 
may be in camera, for the purpose of receiving oral testimony. 

(2) Where a hearing is held, the patient may attend the hearing unless 
otherwise directed by the chairman and, where he does not attcnd, he rnav 
have a person appear as his representative. 

(3) Where a hearing is held, the patient or his representative may call 
witnesses and make submissions and, with the pern~ission of the chairman, 
may cross-examine witnesses. 

(4) The officer in charge shall, for the purpose of an inquiry, f u r r ~ ~ i h  
the chairman with such information and reports as the charman requcttj. 

(5) The review board or any member thereof may in~eniew a par~cr~t 
or other Derson in private. 

33.(1) Upon the conclusion of an inquiry, the chairman shall prepare 
a written report of the decision of the review board and within the tirile 
prescribed by the regulations transmit a copy thereof to the applicant and ro 
the officer in charge where he is not the applicant. 

(2) Upon receipt of a copy of the decision, the officer in charge shall 
take any action required to give effect thereto. 

34.(1) The Lieutenant Governor in Council may appolnt an :idv~wrv 
review board for any one or more psychiatric facilities that has a reL11.w 
board. 

(2) An advisory review board shall be composed of a judge or a ret~red 
judge of the Supreme Court who shall serve as chairman, a psychiatr~jt and 
any three members who constitute a quorum of the review board. 

(3) Subsections 30(4), (5) and (6)  apply with necessary modification\ to 
the members of an advisory review board. 

(4) The five members of an advisory review board constitute a quorum 
and the recommendation of a four-fifths majority is the recommendation of 
the advisory review board. 

(5) The case of every patient in a psychiatric facility w h o  is detained 
under the authority of a warrant of the Lieutenant Governor under the 
Criminal Code (Canadz) shall be considered by the advisory review board . 
having jurisdiction once in every year, commencing with the year next after 
the year in which the warrant was issued. 



(6) Notwithstanding subsection (3, the advisory review board shall 
consider the case of any patient to which that subsection applies at any time 1 

upon the written request of theMinister. 
(7)  Section 32 applies with necessary modifications to cases under this 

section. 
(8) Upon the conclusion of an inquiry, the chairman shall prepare a 

written report of the recommendations of the advisory review board and, 
within the time prescribed by the regulations, shall transmit a copy thereof. 
to the Lieutenant Governor in Council, an  may in his discretion transmit a 
copy thereof to any other person. % 

35.(1) In this section, "psychosurgery" means any procedure that, by 
direct or indirect access to ,the brain, removes, destroys or interrupts the 
continuity of histologically normal brain tissue, or which inserts indwelhng 
electrodes for pulsed electrical stimulation for the purpose of altering 
behaviour or treating psychiatric illness, but does not include neurological 
procedures used to diagnose or treat organic brain conditions or  to d i a g ~ o s e  
or treat intractable physical pain or epilepsy where these conditions are 
clearly demonstrable. 

(2) Psychiatric treatment shall not be given to an involuntary patient 
without the consent of the patient or, where the patient has not reached the 
age of majority or is not mentally competent, the consent of th6 nearest 
relative of the patient except under the authority of an order of a regional 
review board made on the application of the officer in charge. 

(3)  The consent of an involuntary patient or the nearest relative of an  
involuntary patient to treatment while an involuntary paticnt does nor 
include and shall-not be deemed to include psychosurgery. 

(4) Where, 
(a) an involuntary patient or the nearest relative of a n  involuntary 
patient, as the case requires, refuses consent or a n  involuntary 
patient is not mentally competent and there is no relative of the 

%tient from whom consent may be requested to the provision of 
a specific psychiatric treatment or a specific course of psychiatric 
treatment to the patient: and 
(b) the attending physician, a psychiatrist who is a member and a 
psychiatrist who is not a member of the medical staff of the 
psychiatric facility in which the patient is detained each state in. 
the prescribed form; 

(i) that he has examined the patient, 
( i i )  that he is of the opinion that the mental condition of the 

patient will be or is likely to be substantialiy improved by the' 
specific psychiatric treatment or the specific course of 
psychiatric treatment, and 
(iii) that the mental condition of the patient wilt not or is not 
likely to improve without the specific treatment or course of 

- t 
on notice to the patient or thenearest relativ:, as the 

to the regional review board for a n .  order 



authorizing the providing of  the treatment or course of treatment to the 
patient. 

(5) Where the attending physician applies for a hearing under 
subsection (4), the regional review board shall appoint a time for and hold 
the hearing and shall ikue its decision within seven days after the 
completion of the hearing and, where the board is satisfied, 

(a) that the mental condition of the patient will be or is likely to he 
substantialIy improved by the specific psychiatric treatment or 
course of treatment for the providing of which authoritv is 
sought; and 
(b) that the mental condition of the patient will not or is not likclv 
to improve without the specific psychiatric treatment or course of  
treatment, 

the board by order may authorize the providing of the pqvchiatric trcntmcrlt 
or course of treatment specified in the application, but the board \ha11 [ i t ) !  

authorize and no order of the board is or shall be deemed to be rlut horit) to 
perform psychosurgery. 

(6) The attending physician and the patient or, where the patient is not 
mentally competent, the nearest relative or, i f  none, the Official Guarcii:in 
and such other persons as the regional review board may specify are partics 

- t o  the proceedings 

, 62. All aactions, prosecutions or other proceedings against any person 
or psychiatric facility fm anything done or omitted to be done in pursuance 
or intended pursuance of this Act or the regulations shall be commenced 
within six months after the act or omission complained of occurred and not 
afterwards. 

63. No action lies against any psychiatric facility or any officer, 
employee or servant thereof for a tort of any patient. 

64. Every person who contravenes any provision of this Act or thc 
regulations is guilty of an offence and on summary conviction is liable to a 
fine of not mare than S10,W. 
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Mental Health Act, R.S.P.E.I. 1974, c. M-9, as amended. P a 

8. Notwithstanding this or  any other Act, admission t o  a psychiatric 
facility may be refused by the administrator, on the advice of  he 
phv\ician-in-chief, where the immediate needs in the case of the proposed 
patient are such that hospitalization is not urgent or  necessary. 

9. Any person who is believed by a physician to be in need of the 
observation, care or tr'eatment provided in a psychiatric facility may be 
admitted thereto as a patient upon the recommendation of that physician. 



-- -- - - -  - _--._ __ ---- ---- - .-- - --- - 
10.(1) Any person who 

(a) suffers from mental disorder of a nature or degree so as to 
require hospitalization in the interests of his own safety or the 
safety of others; and + -  - -- - - - 

(b) refuses to  be admitted as a patient under section 9; 
may be admitted as an involuntary patient to a psychiatric facility upon 
application therefor in the prescribed form signed by a physician. 

(2) It shall be stated and shctwn clearly that the physician signirig the 
application personally examined the person who is the subject of the 
application ahd made inquiry into all of the facts necessary for him to 
form a satisfactory opini 3 . 

(3)   hep physician signing the application shall a l s ~ i n  the application 
state the facts upon which he has formed his opinion of the mental disorder, 
distinguishing the facts observed by him from the facts communicated to 
him by others, and shall note the date upon which the examinat~on was 
made. 

(4) Every application under subsection ( 1 )  shall be completed no larer 
than seven days after the examination referred to therein, and no perwn 
shall be admitted to a psychiatric facility upon an application except hithin 
fourteen days of the date on which the application was completed. 

(5) An application under subsection (1) is sufficient authority 
(a) to  any person to  convey the person who is the subject of the 
application to a psychiatric facility; and 
(b) to  the authorities thereof to admit and detain him theran for .I 

period of not more than one month. 

I l . ( l )  Where information upcn oath is brought before a County C our[ 
judge or Provincial Judge that a person, within the limits of his jurisdiction 

(a) is believed to be suffering from mental disorder, and 
(b) sh6u!d be examined in the interests of his own safety or Knc 
safety of others; 

the judge or Provincial Judge may, if he is satisfied that, 
(c) such examination is necessary; and 
(d) such examination can be arranged in no other way; 

issue his order for examination in the prescribed form. 
( 2 )  In every order under this section it shall be stated and shown c h r l y  

that the judge or Provincial Judge issuing the order made due inquiry ~ n t o  
all of the facts necessary for him to form a satisfactory opinion. 

(3) An order under this section may be directed to all 01 any police 
constables of the locality within which the judge or Provincial Judge has 
jurisdiction and shall name or otherwise describe the person with respect to 
whom the order has been made. 

(4) An order under this section shall direct, and is sufficient authority 
for, any police constable to whom it is addressed to take the person named 
or described therein to an appropriate place where he may be detained for 
medical examination. 

12. Where a police constable observes a person 
(a) apparently suffering from mental disorder; and 



2 I 

2 t -- --- 
\ (b) acting in a disorderly a n n k ;  

1 . the police constable may, if he is satisfied @at 
(c) the person should be exam ed in the interests of k o Q w  
safety or the safety of others; an c? 
(d) the circumstances are such h a t  to proceed under section 11 
would be dangerous; ,- 

take the person to  an a p p r o p r ~ ~ f a c e  where he may be detained for 
medical examination. 

13. An examination referred to i n  section 1 1 or 12 shall be conducted 
forthwith and, wherever practicable, ihe place of examination shall be a . 
psychiatric or other medical facility. 

14. A patient admitted under section 9 may, upon completion of the 
prescribed form by a physician, be continued as an involuntary patient, and 
in any such case section 10 applies rnularis murandis. 

IS.(]) The period of detention of an involuntary patient may be 
extended upon the completion of a certificate of renewal in the prescribed 
form by the attending physician after personal examination. 

(2) The attending physician shall not complete a certificate of renewal 
unless in his opinion the patient , 

t (a) suffers from mental disorder of a nature or degree so as to 
require further hospifaIization in the interests of his own safety or 
the safety of others; and 
(b) refuses to continue as a patient in a psychiatric facility. 

(3) A certificate of renewal is authority to detain the paticnr as io:lc~vs: 
(a) a first certificate shall be for not more than two additional 
months from the date of expiration of the time specified under 
subsection lO(5); 
(b) a second certificate shall be for not more than three additional 
months from the date of expiration ofahe first certificate; 
(c) a third certificate shall be for not more than six additional 
months from the date of expiration of the second certificate; 
(d) a fourth certificate shall be for not more than twelve 
additional months from the date of expiration of the thjrd 
certificate; 
(e) each subsequent certificate shall be for not more than twelve 
additional months from the date of expiration of thc last 
certificate issued. 

(4) An involuntary patient whose authorized period of detention has 
expired shall be deemed to be a voluntary patient. 

(5) An involuntary patient whose authorized period of detention has 
not expired may be continued as a voluntary patiznt upon completion of the . 
prescribed form by the attending physician. 

16.(1) Where a judge or Provincial Judge has reason to  believe that a 
person who appears before him charged with or convicted of an offence 
suffers from mental disorder, the judge og Provincial Judge may order the 
person to attend a psychiatric facility for examination. 



, 
(2) Where an examination is made under this section, the phvsician-in- 

chief shall report in writing to the judge or Provincial Judge as to the mental 
condition of t h ~ r s o q ~  - -- - 

- - 

(3)  I f  the ptiisician-in-chief reports that the person examined ncedr ' :  

treatment, the judge or Provincial Judge may order the person to anend ;t' 
psychiatric i a d i t y  for treatment. 

17.(1) Where a judge or Provincial Judge, on the opinion of rm 
physician, has reason to betieve that a person in custody who appears before 
him charged with an offence suffers from mental disorder, the judge or 
Provincial Judge may, by order, remand that person for admission a$ a 
patient for observation to a psychiatric facility for a j-eriod of not ..mere 

- than two months. 
(2) Before the expiration of the time mentioned in such ordcr, :hs 

physician-in-chief shall report in writing to the judge or Provincial Judge as  
to the mental condirion of the person. 

(3) A patient admitted under subsection ( I )  may, upon comptrrion of 
thPaprescribed form by a physician, be c~n t inued  as an involuntary pallent. 
and h any such case section 10 applies rnuratk mutandis. 

18. Any person who, pursuant to the Criminal Code (Canada), K.S.C. 
1970, Chap. C-34, is 

(a) ~ernanded to custody for observation; or 
(b) detained under the author~ty of a warrant of the L~t.urcn:~nt - 
Governor, 

may be admitted to. detained in, and dischar~ed from a p s ! ~ h ~ d r : ~ ~  r.:;.!ir: 

in accordance with the provisions of rhe Crrntrnal Con'e t canadd j ,  I < . \ . <  . 
1970, Chap. (2-31. 

2041) Upon the advice of the attending physician, the adminisrrrltor of 
a p s y c h n u i c  f a c ~ r y  may, if oherwise permitted by law and ubjec t  to 
arrangements being made ui th  the administrator of another psych~atrlc 
facility, transfer a patient :o rne other psychiatric faciliry upon cornplcr~ng a 
memorandum of transfer !n tns prescribed fohn. 

. 22. Where i r  appears to the Director 
(a) that a patient in a psychiatric facility has come or been brought' 
into Prince Edward Island from elsewhere and his hospiralizarion 
is the responsibility of another jurisdiction; or " 

(b) that i t  would be in the best interests of a patient in a p3ychi- 
arric facility to be hospitalized in another jurisdiction; 

the Director n a y ,  with rhf: authorization of the Minister and upon 
compliance in Prince Edward Island mutatis murandlj with the laws 
respecring hospitdization in such other jurisdiction, by order in the 
prescribed form, authorize his transfer thereto, 

23.(1) Where the Director has reason to believe that a person suffcr~ng 
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from mental disorder may come or be brought into Prince Edward'Island 
-from.elsewhere, the Director. with the authorization of the Minister. may 

L 

issue an order in the prescribed form whkh is suffic-ie-nt a u t k o w  - m y  - 

person to convey the person named therein to a psychiatric faciliBy and to 
the authorities thereof to admit and detain him. 

(2) A person admitted to a psychiatric facility under subsection (I)  shall 
bc d erned to have been admitted as an involuntary patient under section P 10. 

24.(1) A patient shall be discharged from a psychiatric facility when he 
is no kmger in need of the observation, care and treatment provided therein. 

( 2 )  Subsection ( I )  does not authorize the discharge into the community 
of'a patient who is subject to detention otherwise than under this Act. 

?5.(1) The Lieutenant Governor in Council ~ h a l l ' 8 ~ ~ o i n t  a review 
board. 

(2 )  The review board shall be composed of three member5 one of 
whom is a County Court judge and shall act as chairman,one of whom is a 
physician and orte of whom IS not a barrister and solieitor or a physician. 

(3)  The Lieutenant Governor in Council shall appoint alternate 
members to the review board, and, where for any reason a member is 
unable or refuses to act, the alternate member appropriate to comply with 
wbsection (2) shali act in his stead. 

(4) An officer fir ;ervant of, or a person with a direct financial intere~t 
L ~ n ,  a pjychiatric facility shall not act as a member of the review board 15 hrn 

rflc c a w  of a parient of that facilirv is being rekiewed. 
(5)  A member shall hold office for the period, not to exceed three 

\ u r s .  specified in his appointment, but is eligible for re-appointment at the 
' e\p~ratiorj of his term of office. 

(6) The three members of the review board constitute a quorum, and 
the decision of a majority is the decision of the review board. 

26.(1) An involuntary patient, or any person on his behalf, may apply 
In rht. prescribed form to the chairman of the review board to  inquire inro 
H hether the patient suffers from mental disorder af a nature or degree so as 
to requlre hospitalization in the interests of his own safety or the safety of . 
others. 

(2) An application under subsection ( 1 )  may be made . 
(a) when any certificate of renewal respecting the patient comes 
into force; 
(b) when the patient, after having been admitted to a psychiatric 
facility, is subsequentlv continued as an involuntary patient; or 
(c) when the patient has been admitted to a psychiatric facility as 

" I  an involuntary patient under section 10. , ,  

(3) An application under subsection (1) may be made at  any time by the 
hlinister or the adminiitrator in respect of any involuntary patient. 

+, 

27.(1) 'Upon receipt of an application by the chairman, the review 
hoard shall, 'within fourteen days, conduct such inquiry as i t  conside~s 
necessarv to reach a decision and may hold a hearing for the purpose of 
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receiving oral testimony; the hearing may in the discretion of the review 
board be in camera. 

(2) Where a hearing is held, the packrrt ,may attend &C hea~tw tfttk\b -- 

otherwise directed by the chairman and. where he does not attend. he may 
have a person appear-as his representative. 

(3) Where. a hearing is held, 'the patient or.his representative mav,o;lll 
witnesses and make submissions and, with the permission of the chairnun, 
may cross-examine witnesses. 

(4) The administrator shall, for the purpose of an inquiry, furnish the 
-3 chairman with such information and reports as the chairman requests. 

(5) The review board or any member thereof may interview a patient or 
other person in private. 

28.(1) Upon the conclusion of an inquiry, the chairman shall prepare :I 

written report of the decision of the review board and within the, tirnc 
prescribed by the regulations transmit a copy thereof to the applicant and to 
the administrator where he is not the applicant. 

(2) Upon receipt of a copy of the decision, the administrator shall take 
any action required to give effect'thereto. 

(3) No personwho has made application to the chairman of' the review 
board under subsection 26(1), may make another application to the 
chairman of the review board respecting the same matter beforc the 
expiration of one month from the date of the board's decision, and nor 
before the expiration of six months in the case of any subsequcrit 

' application. 

Z Y . ( I )  The case of every patient in a psycniatric facil~ty who is deta~~it'cl 
under the authority of  a warrant of the Lieutena'nt Governor undcr thc. 
Criminal Code (Canada), R.S.C. 1970, Chap. C-34 shall be consrdered bv 
the review board once in every year, commencing with the year next af tcr 
the year in which the warrant was issued. 

(2) sotwithstanding subsection (1.). the review board-shall consider the 
case of any patient to which that subsection applies at any time upon thc 
written. request of the Lieutenant Governor in Council, the hIinl\tcr, th t .  
Deputy hlinister or the administrator. f 

(3 )  Section 27 applies rnurarls murandis to cases under th% section. 
(4) upon  the conclusion of an inquiry under this section, the charman 

shall prepare a written report of the recommendations of the rebiew board 
and, within the time prescribed by the regulations, shall transmlt a copy 
thereof to the Lieutenant Governor in Council, and may in his discretion 
transmit acopy thereof to any other person. 

56.(1) No action, prosecution, or other proceeding sha1l.b~ brought or 
shall be instituted against any officer, nurse, clerk, seryant OK, other 
employee of a psychiatric facility, or against any other person, for a y act S don'e in pursuance or execution, or intended execution, of any d t y  or 
authority under this Act or the regulations, or in respect of any alleged 



neglect or default in the execution of  any such duty or authority, without 
the consent of the Minister of Justice. 

(2) All actions and prosecutions against any person for anything done, 
or omltted to be done, in pursuance of this Act shall be commenced within 
twelve months after the act or omission complained of has been committed, 
and not afterwards. 

57. N o  action lies aga ins~  any psychiatric facility or  h y  officer, 1 I 

employee or servant thereof f6r a tort of any patient. - 
6 

58. Every person ~ h o  contravenes o r  is a party to the contravention, 
directly or indirectly, of any provision of this Act or the regulations is guilty 
of an  offence and on summary conviction is liable to a fine of not less than 
rnentv-f~ve dollars, and not more than fiveahundred dollars, and in default I 

c ~ t '  payment thereof, to a term of imprisonment of not more than one i 

month.  ) q 

i 
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Mental Patients Protection Act, R.S.Q. 1977, c. P-41. 
2. Every establishment must take the necessary measures, within the 

limitations of its organization and means, to have made without delay a 
psychiatric clinical examination on any person showing signs of mental 
disorders likely to  endanger the health or security of that person or the 
health o r  security of others. 

I f  the establishment is unable to provide such examination because of 
its organization or means, i t  shall send such person to a hospital cenlre or 
local community'service centre. 

- . 3. A clinical psychiatric examination must be made by a p\vch~;tt:~,r 
who is not related or allied to the person examined; however, a p h y \ ~ c ~ a n  
ma? make such examination i f  he is not related or allred to such p e r  o i l  

when, by reason of urgency, disrsnce and other ~ i rcurns tancc~ ,  r i o  

psychiatrisr is available in the regon  where such person resldes. 

4. The examination under section 2 may be required from a ho\plt,il 
centre or  a local community servlce centre on behalf of the person shou I I I ~  

signs of mental disorders, by any physic~an entltled by law to practlw 111s 
profession in Quebec. 

5. When a person is detained in a house of d c ~ e n ~ ~ o n ,  such icrvlic.: 
must be required from a psychiatric establlrhment tor detained per:on\ b~ ;t 

physician whose exammation is required by such house o '  dersntrori. ur1lcf5 
such physician believes that public safety is not endangered 1 1  w c h  
examination is required from a hospital centre and the adm~nrstrutor of the - 
house of detention shares such opinion. 
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I 6 .  Every judge before whom appears a person showing signs of mental 
disorderxlikely tc make the latter unfit to  stand trial shall require such 
examination from a hospital centre or  local community service centre. - - - 

7. The psychiatric clinical examination must as far as possible be-made 
within twenty-four hours after request therefor and be followed by a written 
report signed by the person who made the examination and stating whether 
or not close treatment is necessary. 

8. The report contemplated in section 7 must relate to the fitness of the , 

person examined to stand trial if the examination is made therefor, 
I t  must mention, in all cases, the capacity of such person to  administer 

hit property. r 

9. I f  rhebsychiatric clinical examination has been made outside a 
hospital centre and the report contemplated by section 7 concludes that 
close treatment js  necessary or that the person concerned is incapable of 

his property, the psychiatrist or physician who has submitted 
ust send a copy thereof to a hospital centre having a medical 
atient examined or, in default thereof; t o  the nearest hospi tsl 

$hall take cognizance of such a report unless authorized to 
do t o  by law. 

1 i .  N o  person shall be admitted to close treatment unless his r n e r ~ t ~ l  
condition might endanger his health or security or the health or security of 
others. 

12. No  hospital centre may admit a person for close treatment unless he 
has had a psychiatric clinical examination, unless the report contemplared 
by section 7 shows the necessity of close treatment and unless such report 
has been confirmed by the report of another psychiatrist after a psychiatric 
clinical examination performed by such psvchiatrist. 

A hospital centre may however admit such person for close treatment 

i 
of not more than ninety-six hours when a second psychiatrist has not 
confirmed the report of the first. 

13. If a person refuses to  undergo a clinical psychiatric examination 
required for him uncfer section 4 or 5 or the close treatment recommended in 
the report contemplated in section 7 ,  a judge of the Provincial Court,  Court 
of the Sessions, Youth Court o r  the municipal courts of the cities of 
Alontreal, Laval or  Quebec having jurisdiction in the locality where such 
person is may order him to have such examination or, as the case may be, 
undergo close treatment. 

Such an order may be issued against the (tutor, curator or legal 
guardian of such person if the refusal comes from such tutor, curator or 
guardian. 

The judge contemplated in section 6 may issue such an  order respecting 



any petson mentioned in such section who refuses to  bave the psychiatric 
clinical examination required by such judge. 

16. Whep the motion is intended to place a person under close 
treatment following a report contemplated in section 7 concluding to that 
effect, the judge may make the order on seeing the report after having 
ascertai~ed that all the requirements of this act have been complied with but 
without deciding on the mental conditionof the person who is the object of 
such report. 

17. When the motion is intended to have a person undergo a clinical 
psychiatric examination, the judge shall question the person respecting 
whom the motion is made unless the latter is untraceable or ha5 fled or thc 
judge considers i t  preferable for the health or security of such person or of 
others not to question him. 

\ 

18. The judge may order that the person for whom the motion is  msdc (! 
be conveyed to a hospital centre so that the order be complied with. 

21. The director of professional services or, in his absence, a n y  
physician practising in a hospital centre may admit temporarily thereto a 
person not having undergone a psychiatric clinical examination, if' he * 

considers that the mental state.of such person poses a serious and immcdi~lre 
threat for such person or others. 

Within forty-eight hours such person must have a psychi3:ric c l i~ l~c , l l  

examination; if the report following such examination concludes that do5t 
treatment is necessary, the motion contemplated in section 14 must be rnacir 
to the judge by the director of professional services as i f  such person refuscd 
to have a clinical psychiatric examination. 

22. Any person in close treatment in a hospital centre may be 
transferred to a reception centre within the meaning of the Act respecllng 
health services and social services to  continue or terminate therein hi5 close 
treatment if the physician treating him attests by a certificate which he 
issues for that purpose that such measure does not endanger the health o r  
safety of s'uch person or of others. 

Such certificate must designate the reception centre whereto such 
person must be transferred and specify the period of time that he must 
remain there, at  the end of which period such person must return to the 
hospital centre. 

23. No hospital centre may keep a person under close treatment for 
more than twenty-one days after his admission without a new psychiatric 
clinical examination confirming the necessity to prolong such close 
treatment. 

Such examination must be made again three months after the first and, 
subsequently, at  least every six months, in default of which the clwe 
treatment of such person must end. 



24. A person shall cease to  be under close treatment when: 
(a) he is discharged by the establishment where he is on the 
recommendation of a psychiatrist by a certificate issued by the 
latter for that purposq - - -  

(b) his discharge is ordered by a final judgment of a competent 
- 

+ court or by the decision of the Commission. 

25. In the case of a person ceasing to be in close treatment without 
having served the term of imprisonment that he must serve in a house of 
detention, prison, penitentiary or house of correction, the hospital centre 
discharging him must take the necessary measures t o  place him in the 
custody of  such house of detention, prison, penitentiary 'house of 
correction. 

26. Thg director of professional services of any hospital centre where a 
person is in close treatment may order such person transferred to another 
hospital centre in Quebec or with the authorization of the Minister, outside 
Quebec, i f  in their opinion such measure will not hinder the progress of the 
mental condition of such person. 1 \ 

27. Every hospital centre or receptbn centre to which a pe'rson is 
admitred in close treatment must inform such person in writing, in 
accordance with the regulations, of the rights and recourses granted to him 

I by this act; it must also inform him in writing that his close treatment has 
I terminated as soon as i t  is ended. 

28. Every physician treating a person under close treatment must norift. 
the Inrnily of such person or the persons taking care of h ~ m ,  of I I X  

dirangements made about him and the measures likely to  hasten his 
recovery. The physician must further notify the person under close 
rreatrnent unless his mental condition precludes use of such information or 
if  i t  would be harmful to such person to have knowledge of his condition. 

d 

. . . .d 

30. Every person who is dissatisfied with a decision rendered under this 
act respecting him or respecting anyone relate'd or allied to him, may request 
the  Commission to review such decision. The tutor or curator of the person 
who is the object of the decision and the person having his legal custody 
may also make such requesr. 

The application for review does not suspend execution unless otherwise 
decided by the Commission. 

31. The establishment in which a person has been admitted for close 
treatment for thirty days shall without delay send a notice to the 
Commission g~ving the name of the person and the date of the 
co mencement of his close treatment. 

%he close trentmedt is continued for six months, the establishmqnt shall 
send a new notice to the Commission. It must in addition send a notice 
when the-close treatment ends. 



n - .  . --. LL --- 
The complete medical record of a person under close treatment must be 

forwarded to the Commission if  the latter so requires. 
Where the Commission receives a notice sent in accordance with [h i5  

section, i t  may make an inquiry and render a decision as if  an applicat~un 
for review had been made under section 30.- 

32. Every person who violates any provision of this act or the 
regulations or refuses to comply with an order given under such act or 
regulations is guilty o f a n  offence and is liable, on summary proceeding, in 
addition to the costs, to a fine of not more than $200 in the-case of an 
individual and not more than $1,000 in the case of a corporation. 

Part I1 of the Summary Convictions Act shall apply to such 
prosecutions. \ 

33. The Government may, by r/egulation, establish psychi:itric 
establishments for detained persons to rdceive and treat persons dcta~r~ccl 
under the Criminal Code or any penal law. I t  may also c'onvert to tl~ar 
purpose any existing psychiatric establishment. 

34. The Government may also, by regulation, authorize a n y  psychiatric 
establishment it designates, to receive and treat persons detained under the 
Criminal Code or any penal law. 

35. The Government shall make regulations on the management, 
supervision and admiqistration of the establishments contemplated in 
section 33 or 34 where detained persons are received and treated, and on thc 
security standards to be respected therein. 

36. The Government may make agreements, on the conditions i l  
determines, with any government, government body, public or pribare 
corporation, person or partnership for the establishment, organization ard 
administration of hospital centres, reception centres or psvchialric 
establishments for detained persons and generally for the carrying out of 
this act. 
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PART I P 
Short Title and Interpretation 

1 This Act may be cited a s  The Mental Health Services Act. short urlr 

2 In th i s  Act: ~nterpretat~on 

( a )  'approved home" means any building, premises or 2 0 , . d  
place in respect of which there is a subsisting certificate 
issued pursuant to section 37 of this Act or pursuant  to  The 
Mental Health Act ; 

(b) 'at tending physician* means the physician who has 
responsibility for the  care and  t rea tment  of a n  in-patient;  

( c )  Ybr3nchn means Mental Health Services Branch of the  'branch' 

department ;  

(d )  'chief psychiatrist" means a psychiatrist designated ~ ; ~ , a , , , s t .  , 
pursuant  to  section 9; 

( C  Ydepartmentn means the department over which the 
minister presides; 

(fl 'director" means the Executive Director of the  Mental  
Health Services Branch of the  department;  . 

( g )  'experimental treatment" means any t rea tment  tha t  ?,"~pp:,",',?.L" 
poses a significant risk of harm t u  the  patient, o ther  than  
one tha t  is: 4 f 

t i )  commonly accepted for t reatment  of the  mental  
disorder involved or supported by widely accepted 
sc~ent i f ic  studies; and ' 

cii  ) provided by a qualified health professional; 

h 1 'facility" means: *iacd~r . -  

t i  ) a mental  health centre; 
( i i  ) 3 psychiatric ward; 
( i i i)  a mental health clinic; or 
iiv) any  other building or portion of a building for the  
care,  t reatment  or training of persons with mental  
disorders t ha t  is designated a s  a facility; 

( i )  ' in-patient" means a patient to whom a bed is allocated p.clcnt- 

for overnight s tay in an  in-patient facility; 

( j  r ' in-patient facility" means a facility which provides ;2,c;1~nt 
services t o  in-patients; 

( k )  '~nvoluntary patient" means a patient who is 'tnvoiu~uln 
paIlrnC 

ddrni t ted to and d e t n i m  in-patient facility pursuant  
to section 23 or 24; 

( 1 )  ' j u d g c h e a n s  a judge of Her Majesty's Court of '!ua~t'* 

Queen's Bench for Saskatchewan; 



'out ppr~ent'  

(m) 'mental disorder" means a disorder of thought, 
perception, feelings or behaviour tha t  seriously impairs a 
person's judgment; capacity to recognize reality, ability to 
associate with othzrs or ability to meet the ordinary 
demands of life, in respect of which t reatment  is advisable; 

Zn) 'mental health centren means a place where services 
a r e  provided to in-patients and out-patients and tha t  is 
designated by the  minister as  a mental health centre;  
(0) umental  health clinic" means a place where services 
a r e  provided to  out-patients and not to in-patients and tha t  f 
is designated by the minister as a mental health clinic; 
(p) 'ministern means the member of the Executive 
Council to  whom for the  time being the adminisiration of 
this  Act is assigned; 

b 

(q) 'nearest relative" means the person first described in 
this  clause who is mentally competent and available: 

< 

( i f  thespouse; J 

(ii) a son or daughter who has attained the  age of  
majority; 
(iii) a parent or  guardian; 
( i v ) .  a brother or sister who has attained the age of 
majority; 
(v) any other of the next-of-kin who h a ,  attained t h e  
age of majority; 

( r )  'officer in charge" means a person appointed pursuant 
to  section 8; 

( s j  'official represent stive" means an official 
representative appointed pursuant to  section 10, 
( t )  'out-patient" meansa  patlent who is not a n  in-pattent;  

( u )  'patient" means a person receiving: 
( i )  diagnostic services for the purpose of detern, :nlng 
the  existence or nature of; or 
(ii) care or t reatment  for; 

a mental disorder pursuant to this Act; 

(v) -physiciann means a duly qualified medtcal 
practitioner; . 

( w )  uprescribedm means pregeribed by the  Lieutenant 
Governor i e n c l l  pursu+gi? e - -+ to thls Act or The Mental 
Health Act,; % *  . 

!x) 'psychiatric ward' means a ward in a hospital 
approved pursuant  to The Hospltal S~andards A r t  or any 
former Hospital Standards Act and designated by the 
minister as a psychiatric ward;. 
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+=- fy f 'psychiatrist" means a p)rysrcim: - 

( i l  who holds a specialist's certificate in psychiatry 
issued by the Royal College of Physicians and Surgeons - 

of C a n a k  or 
(iif whose combination of training and experience in 
psychiatry is satisfactory to the minister and who has 
been approved by the minister as a psychiatrist for the 
purposes of this Act; 

t r )  *psychosurgeryg means any  procedure tha t  by direct Lrm"f. 
aacess to the brain removes, destroys or interrupts the 
normal connections of the rain for the primary purpose of 2 treating a mental dim er or involves the implantation of 
electrodes, but does not incfude neurosurgical procedures 
designed to treat reiiably diagnosed organic brain 
condi ti@or epilepsy; 

(aa) 'region" means a mental health region established in 
the regulations; 

tbbl 'regional director" means a regional director L z !  
appointed pursuant to section 7; 

( C C )  *review panelw iew panel appointed 'mw*r=ne!' 
pursuant to section 32. 



, PART IV 
General Rights and Obligations 

14 pr~Yidkdhl Ac t  n t l p g t S W  who: 

iaI is receiving or has received mental health se r r res :  or 

(bi is or has been named in a certificate, warrant or urder 
issued pursuant to  section 18, 19,21,22,23 or 24 of this Act 
or in any similar certificate, warrant or order .issued 
pursuant to The Mental Health Act or. a n y  former Act . 
respecting mental health. 

shall be deprived of any right or privilege enjoyed by other 
persons solely by reason of receiving or having received mental 
health services or having been named in the certificate, 
warrant  or order. 

1 1 9 P * -  15 Excep t  as permitted by the  regulations C? by the mi _ '  ...b~r, - 
no certificate or form required by this Act or the regtilations 
with respect to  any person shall be made, issued. given, 
completed or signed by a physician who is by b i d  or marriage 
closely related to or connected with: 

(a1 tha t  person; or 

(b) any physician who makes, issues, gives, completes or 
-signs a certificate or form with respect to that  person. 

l 6 ( l )  Every person who is apprehended or detained pursunnt 
to section 18, 19,20,21,22,23 or 24: - 

(a) shall be informed promptly of the reasons for his 
apprehension or detention, a s  the case may be; and 

(b) is entitled on his own request to receive a copy of the 
certificate, warrant  or order pursuant to which he has been 
apprehended or is detained, a s  the case may be, a s  soon as IS 
reasonably practicable. 

12) Where a person is apprehended or detained pursuant to 
section 18, 19, 21, 22, 23 or 24 or is transferred pursuant to 
section 28, an official representative for the region shall be 
provided with a copy of the certificate, warrant or order 
pursuant to which the person is or was apprehended, detained 
or transferred as the case may be, as soon as is reasonably 
practicable. 

PART V 

Assessment, Trea tmen t ,  Admission and Discharge 

17 Subject to the reguIations and to the availability of 
services that  the mins t e r  provides, a person may, on his own 
request: , 

(a1 receive 
out-patient; 

assessment and treatment services as a n  
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(11 with the  advice and  on the  a r rangements  of a 
physician with admit t ing privileges to a n  in-pat ient  
faci~rty,  be admitted to a n  in-pat ient  facility a s  a n  
~ n - p a t i e n t ;  or 

f c )  receive other  services available pursuant  to this  Act. 

18(1) Subject to the regulations, any  person who: 
O U ~  ~nvoiunur). pt ient  
cxamlnatmn 

(a)+* in the  opinion of a n  examining physician is suffering 
f r o 6  a mental disorder a n d  requires a psychiatric 
examination to ascertain whether  h e  should be admit ted to 
an  in-pat ient  facility pursuant  to section 24; a n d  

(b j  refuses t o  submit  to t he  examination mentioned in  
clause (ak; 

may, af ter :  

(c) arrangements  have been made with a physician who 
has admit t ing privileges to a n  in-patient facility; a n d  

(dt the  certificate of the  examining physician i s  issued in  
accordance with this  section; 

be  ,conveyed to a place where he may-.be examined a s  a n  
out-pat ient  by the  physician mentioned in clause (cJ. 

(2 )  The certificate of a physician in the  prescribed form is 
sufficient authori ty  to  any person to apprehend the  perpon who 
is the subject of the  certificate and  convey him immediately to 
t he  place where the  examination is t o  be conducted by the  
physician mentioned in  clause (1) ic). \ 

131 Every certificate issued pursuant  to subsection (1) is 
'required to: 

\a )  s ta te  t h a t  the  phssician has  personally w a m i n e d  the  
person who i s  the subject of the  certificate and, a f t e r  due  
inquiry into the  necessary facts relating to t he  case of t h e  
person, has formed the  opinion t h a t  the  person is suffering 
from a mental disorder and  requires a psychiatric 
examination to  ascertain whether  h e  should be admit ted to  
a n  in-pat ient  facility pursuant  LO section 24; 

(b)  s t a t e  the  facts on which the  physician h a s  Carmed his 
opinion of t he  mental disorder; 

(c)  show the  da t e  on which the  examination was  made; 
and 

d be signed in t he  presence of one subscribing witness. 

14 1 No person shall be conveyed for a psychiatric'examination 
more than  seven days af ter  the date  on which the  examination 
for the purposes of subsection (1 1 was made. 

(5) A psychiatric examination pursuant  to  t h i s  Aection shall  
be conducted as  soon as is reasonably practicable. and  in all 
czses within 24 hours,  a f te r  the person arr ives  a t  t he  place < 
where he 1s to be e x a m ~ n e d .  318 



z - m  24(1) In this  section 'physician' means a physician who has 
-r-- admitt ing privileges to an  in-patien t facility. 

(2) Every certificate issued for the  purposes of this  section is 
to be in  t h e  prescribed form and is to: * +  - 

(a) s ta te  tha t  the physician has examined the person 
named in the certificate within the immediately preced- 
ing 72 hours and that,  on the basis of the examination, he 
has  probable cause to believe that: 

(i) the  person is suffering from a mental disorder as a 
result of which he is in need of treatment Lr care and 
supervision which can be provided only in a n  impatient. 
facility; 
(ii) as a result of the  mental disorder the person is 
unable to fullv understand and to make a n  informed 
decision regarding his need for treatment or care and . - -  
supervision; ana  
(iii) as  a result of the mental disorder, the person is 
likely to cause harm to  himself or t~ dhers or to sufrer 
substantial mental or physical deterioration if he is not 
detained in an in-patient facility; 

(b) s ta te  the  facts on which the physician has formed 
his opinion that  the  person meets the criteria set ou t  in 
clause (a); 

(c) show the date on which the examination was made; 
and 

(dl be signed in the presence of one subscribing witness. 

+ (3) On the issuance of the certificates of two physicians a t  
? L 

least one of whom is a psychiatsist: 
t .  taf a person who is not an in-patient in a n  in-patient 
I b facility may be apprehended; conveyed and admitted to ail 

in-patient facility and detained there until the end of the 
21st &as following the day that  he is admltted; 
L- 

(b) a person who is an  in-patient in an in-patient fncillty 
may be detained there until the end of the 21st day 
following the date of the issuance of the first of the two 
certificates. 

( 4 )  Sotwithstanding .subsection 3 where it, is not 
reasonably practicable to obtain the certificates of two 
physicians a t  least one of whom is a psychiatrist, on the 
issuance of the certificate of one ~hvsician:  

'a) a person who is not an in-patient in an ~n-pa t i en t  
facilit? may be apprehended. conveyed and a d r n t t t e d  a n  
m-patient facllity and deta'rined there untiI the end of the 
t h r d  day following the day tha t  he is admltted; 

( b '  a person who is an  in-patlent In an tn-patlent facllrty 
may be aetalned there untrl the end of the third day 
following tne aare of the issuance of thecertifteate 
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(5) Where a person is detained in a n  in-patient Tac i lG - 
pursuant to subsection (41, a second opinion about his condition 
1s to be obtained a s  s%as practicable, where the  physician 
who signed the certificate on the  basis of which the person is 
detained in the  facility is: 

Y 

(a )  a psychiatrist, from another physician; or 

(b) not'a psychiatrist, from a psychiatrist. 

b 
(6, Where: 

(a) a person is detained pursuant to subsection ( 4 ) ;  and 

(b) a certificate is issued by the  physician who examined . 

the  patient pursuant to subsection (5); 

the person may be fur ther  detained until the  end of the 21st 
day following the date of the issuance of the  certificate 
pursuant to subsection (4). 

9 

( 7 )  A person detained in an in-patient facility pursuant to  
this section may be detainedfor successive periods of 21 days on 
the certificates, signed before the end of each 21-day period, of 
two physicians a t  least one of whom is a psychiatrist. 

( $ 1  No person shall be admitted to an  in-patient facility: 

(a )  pursuant to clause .t3) (a)  more than seven days after 
t k  d l t e  of the .=irst of the two examinations on which the 
certlf ~ c a  tes are  based; 
(b)  pursuant to  clause (4)(a) more than  seven days after 
k & t e  of the examination on which the  certificate is 
basea. 

) IVhere an  in-patient who has been,detained pursuant to 
this sectlon indicates a desire tc; remain- as  an  in-patient 
pursuant to section 17, the attending physician may isstre an 
order in the prescribed form revoking ar;y certiiicate then in 
effect. and in that  evect  he may remain in the facility pursuant 
to section 17. 

Aulhtsr~lb 
tr.&m t l n ~  25(1) Except in a case of emergency, where a patient is in an 
d l a p x m l l ~  ,rca,,,,, and in-patient facility pursuant to section 17, no diagnostic Or 
n-n~tt- treatmerd services or procedures a re  to be carried out  cin the 

patient except with his consent or, where he is not competent to 
consent, with the consent of his nearest relative. 

(2)  Subject to the regulations and to subsections (3)  to (51, the' 
attending physician ma? perxorm or prescribe any diagnostic 
procedures he considers necessary to determine the existence 
or nature of a mental disorder and administer or prescribe any 
mcd~cation or other treatment tha t  is consistent with 
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medical practice and  tha t  he considers necessary to  treat  the 
mental  b o r d e r ,  ta an involuntary pabent w b t f . k t r t  -- - 

'patient's consent. 
-- - 

(3) In the  course of o n - g ~ n g  dia =is or treatment,  to the  
k. extent t h a t  i t  is feasible given the  G e n t ' s  medical cond~tion.  

the a t tending phys ic~an  shall  consult with the patlent, explaln 
or cause to  be expIained to the  patient the  purpose, nature  ~ n d  ' effect of proposed diagnosis or t reatment  and mve 
crmideration to  t h e  views the  patient expresses concernhi the 
patient's cholce of therapists, the  proposed diagnosis or 
t reatment  and  any  a l te rna twes  and the manner in which 
diagnoses or t rea tments  may be provided. 

(41 No physician or other person shall administer any 
I 

t reatment  t h a t  is  designated pursuant to clause 43tg) to any 
involuntary patient, except in accordance with specla1 
procedures prescribed for t h a t  treatment.  

( 5 )  In no case shall a physician or -  any other person 
administer psychosurgery or  experimental t reatment  to an  
involuntary patient. 

26(1) A patient who desires to have a person other than h ~ s  i;;;;;;,~,;~,;a, 
nearest relative authorized to consent on his behalf pursuant to 1 * , . 6 L 6 G *  

subsection 25( 1 1  may apply to a judge for an order appointing 
another person to act instead of the nearest relative for t h e  
purposes of t h a t  subsec t ~ o n .  

(2) Where another  person is appointed pursuant to subsec- 
tion (1). the  nearest  relative is no longer authorized to consent 
on behalf of t h e  patient. 

( 3 )  An application pursuant to this section may he mad? by 
notice of motion. 

27 Subject to s e c t ~ o n  25. where a person 1s dc ta~ned  in an ;,;, ,,;, ,,,,, 
in-patient facility. the attending physiyian shall endeavor wlth a f 1 ' f r 4  B 1 l l l l r l l  

all resources reasonably available in tt?e fac i l~ ty  to provide the 
person with care and t reatment  ds a resqit of whlch t h t  
detention of the  person in the  facility will no longer be reau lpd  

28t11 Subject to the  regulations and to the terms of a n y  :;,;,;;;il;ur 
warrant  or order authorizing a patient's detention in pn 1 - x 2 j 8 :  

in-patient facility pursuant  to section 23, the director may, by 
order in the  prescribed form, transfer an involuntary patient 
from a n  in-pat ient  facility to  any other in-patient facility. 

(21 An order issued pursuant t o  subsection ( 1  J is to include 
written reasons for the transfer 
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(3)  A patient who is the subject of an  order i iGuehpursuar i t to  
subsection (1) shall be informeil promptly of the reasons for the 
transfer and is entit led on his own request to receive a copy of . 
the order as  soon as is reasonably practicable. 

(4) Where a patient is transferred pursuant to subseetion (11, 
the director's order is to  be accompanied by the  certificates, 
warrant  or order au thorhing  the  detention of the  person in the 
facility from which he  is transferred, and the director's order 
and the certificates, warrant  or order continue to be sufficient 
authority for his  detention. 

PARTVI . 

Appeal  and Review Procedures 
R e n e w  ,32(1) The minister shall appoint ' a  review panel for' each 
a ppom~menl region. ~ U L I - ,  ef.c 

X o  
(2) Each review panel shall consist of three persons, one of 
whom is to be a physician and another a solicitor. 

(3)  A member of a review panel holds office for a term of not 
more than three years. and is eligible for re-appqintment L. a t  the 
.expiration of his term of office. 

( 4 )  The minister shall designate one of the members of each 
review panel tcr be chairman of the review panel and another to 
be vice-chairman. 

(51 Subject to subsection (21, the  minister may appoint an 
alternate member for each member of a review panel, and an 
alteinate member has  all the powers of a member when he is 
acting a s  a member. 

( 6 )  No employee of the Government of Saskatchewan or of 
a n y  agency of the government or of a facility, no person 
actively serwnp as a member of the medical staff of a facility 
and no person who by blood or marriage is closely related to or 
connected with a member of tha t  medical staff shall be a 
member or alternate member of a review panel. 



(71 The minister shall provide- 
assistance to each review panel tha t  he considers - necessary. 

I 

(8) The  function o f ' a  review panel is the  i n v c s t q n t ~ o n  of  
'appeals submitted pursuant  to this Act or the  regulations and 
for t h e  purpose of any such investigation the members of the 
review panel have all t h e  powers of commissioners purfiunnt to 
The Public Inquiries Act. 

(9) A decision of a m a j o r i t y  of t he  members is the  dtscision of 
t h e  review panel. 

(10) The members of each review panel and the  a l ternate  , 

members a r e  to  recelve any  remuneration and re~mburwement 
for expenses t h a t  may be de t e rm~ned  by the minister.  

33(1) Where a p-. orson :. 

(a) is detzined in a n  in-patient. facility pursuant t o  
section 24; or 

(b) is the  subject of an  order for n triinsfer pursuant to  
section 28; 

the  a t tending physician shall immediately notify tha t  ptbrson, 
his nearest  relative and a n  official r rpres t~nta t ive  for t 1 1 c .  
region in which the facility is located of: 

( c )  the  existence and function of the  rebvIthw panel 
appointed for t he  region where the facility 1s located; 

(d)  the  name and  address of the  chairman of t h e  rcvlew 
panel: and  
( e )  the  right of appeal to the  review panel, as providvd In 
section 34. 

( 2 )  On receipt of a notice pursuant  t o  subst*ctlon ( 1  1 ,  1 1 1 ~ 1  
official representative shall :  

( a ]  visit the pat ient ;  \ 

( b )  a s  soon a s  is tieasonably practicable, advise  the piitrent 
about his right of appeal; and 
( c J  provide a n y  assistance tha t  he considers necessary to 
enable t he  patient to init iate h ~ s  appeal, i f  thc p t l c n t  
wishes to do so: 

34!11 In this section 'appellant' means a person described In 
clause 33ll ) ( a )  or cbt who submits an appeal or on whose  behalf 
a n  appeal is submitted.  

(21' Subject to subsection ( 4 , .  a person described In claunv 
33(1 I1a or ~ b r  m a y  submlt  an  appeal in writlng to the  chalrman 
of the  review panel alleging tha t  he should not bc dc-ta~ned or 
transferred.  as t h e  cake may he 
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13) The nearest relative of a person described in clause 
- - - - - - - - - - - - - - 

33(l) (ah or (b), an official representative or any other person 
who has  a sufficient Interest may submit a n  
subaectian 121 on behaif of the person 

' as the case may be. 

(4 ,  A person described in clausb 3 3 ( l ) ( a )  ha.s no right of 
appeal pursuant to  this section unless a t  least  two new 
certificates have been issued pursuant to  section 247KGi 
respect to hlm since he last exercised his r ight  of appeal 
pursuant to this section. 

(51 Where certificates a re  issued pursuant t o  section 24 which 
would authorize the detention of a person in an  in-patient 
facility after the expiration of: 

(a)  2 1  .iays; 4 

(b) six months; or 

(c) any multiple of six months; 

following the date of his  admission, the attending physician 
shall so notify the chairman of the review panel for the  region 
in which the facility is located, and for t he  purposes of this 
sec t~on  - tha t  notice is deemed to be a n  appeal by the person 
being detained. 

( 6 '  On receipt by the chairman of a review panel of a n  appeal 
pursuant to subsection t2), (3) or (5) ,  the  review panel shall: 

\a)  immediately carry out any investigation t h a t  i t  
considers necessary t o  speedily determine the  validit? of 
the appeal: 2nd 
chi i nv l t e  the appellant and other persons considered by 
the  revleu panel to be affected by the appeal to testify or 
p r o d ~ c e  evidence relatlng to the  appeal. 

.tl 

! 7 1 The appellant has the right on a n  appeal : 

( a )  to see any written evidence placed before the review 
panel; 
tb' to be personally present when any  oral evidence is 
presented to the  review panel; 
~c to adduce evidence; 
id)  to cross examine; and 
(el  to  be represented by counsel. 

S The review panel shall decide whether the appellant shall 
btt detained cr transferred. as  t h e  case may be. 
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(9) The chairman of the review panel shall-make a written 
rewrtofthedecisionofthereview panelanL.&aU,bsfwx-the- - 

end of the  third business day following the  day that  the appeal 
was received, t rapswit  the report to: 

(a) t he  hppellant; 
(b) ' t h e  nearest relative or official representative, where 
he submitted the  appeal; and 
(c) the officer in charge of the facility in which the 
appellant is a patient. 

(10) Where the  review panel does not find in favour of the  
appellant, t he  chairman of the review panel shall lnclude in 
the written report transmitted to the  appellant pursuant to 
clause (9)(a) notice of the  right of appeal to Her Mapsty'a 
Court of Queen's Bench for Saskatchewan, as provided in  
section 36. 

(11) The officer in charge of a facility where an  appcllnnt is 
detained shall  take any action tha t  may be required to give 
effect to  t h e  decision of the  review panel. 

(12) The Arbitration Act does not apply to an  investigation 
pursuant to  this section. 

R e a l a ~ d ~  35 The Lieutenant Governor in Council may makc 
-r=ctw 
' p ~ b a d  mveartp~Lwna regulations : 

(a) creating r ights  of appeal to a review panel in addition 
to those specified i n  section 34, and defining the powere of 
review panels with respect to appeals pursuant to the 
regulations; 

(b) conferring on review panels any ancillary powers that 
a re  considered advisable for carrying out  their functions 
pursuant to this Act and the regulations; and 

(c )  regulating practice and procedure before r e v ~ e w  
panels. 

* 

A p ~ l L o  36(1) A patient, or a person described in subsect~on 34(3)  on ( o m  oi 

* n r k M h  his behalf, may appeal the decis~on of a review panel respecting 
a n  appeal pursaaht  to  section 34 to Her Majesty's Court of 
Queen's Bench for Saskatchewan within 30 days of thk date of 
the decision. 

(2) An appeal pursuant to this section may be made by notlce 
of motion, and  the notice of motion is to be served on: 

!a) the  director; 

( b )  . the  officer in charge of the facility in  wh ich  the 
appellant is a pat-lent; a n d  
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( c )  any  other pergons th; L the court may direct. 

(3) The practice and procedure of Her Majesty's Court of 
Queen's Bench for Saskatchewan on a n  application in 
chambers apply to an  application pursuant to this section, 
rrtutatis mutandis. 

4 An appeal pursuant to this section is to be supported by an 
affidavyt of the appellant sett ing forth fully the facts in support 
of the appeal. 

(5) In addition to the evidence adduced by the appellant, the 
B court may direct any f-arther evidence to be given tha t  i t  

considers necessary. 

6 The court may confirm or reverse the decision of the 
review panel and may make any order tha t  it considers 
necessary to give effect to its decision. 

( 7 )  Thd decision of the court pursuant to this section is not 
subject  to appeal. 

8 The m u r t m a y  make any order as  to the costs of an  appeal 
pursuan t  to this section tha t  i t  considers appropriate. 



YUKON TERRITORY 

MentalHealth Ordinance, R . 0 . Y  .T. 1971, c. M-7, 
as amended. 

4.(1) Any person may make an appiication to the court, supported by 
his affidavit giving reasons therefor, alleging that a person is or is suspected 
and believed to be a mentally disordered person and requesting an order 
declaring that such person is a mentally disordered person, respecting his 
custody or commitment and respecting the management of his property. 

(2) Subject to a direction pursuant to section 3, the court may, if  
satisfied that the application and suppihrting affidavit warrant a hearing, 
issue a warrant in the prescribed form to  apprehend the person alleged to be 
mentally disordered and bring him before the court for a hearing. 

(3) Any person apparently mentally ill or mentally defective and 
conducting himself in a manner which may be dangerous to himself or 
others, may be apprehended without a warrant by a peace officer, and 
detained until the question of his mental condition is determined by thc 
court. 

5.(1) The court shall, at the hearing, h e ~ r  evidence concerning, 
(a) the alleged mental disorder, including the evidence of two 
medical practitioners; 
(b) !he residence, name, age and other particulars of the person 
a',eged to be mentally disordered; 
( c )  the means of support%f the person alleged to be mentally 
disordered and the property, both real and personal, of the person 
alleged to be mentally disordered; 
(d) his marital status and dependents, if  any; and 
(e) such other matters as the court deems relevant to the case, 

but where the evidence mentioned in paragraph (a) is not available the court 
may dispense with such evidence if having regard to all the circum~tances of' 
the case i t  is proper to do so. 

(2) The court has full power to compel attendance of witnesses, the 



production of documentary or other evidence and take any other steps i t  
- - - - - - - - - - deems necessary for a fufi and proper hearing. - 

6.(1) Where the court is not satisfied that the person alleged to be 
mentally disordered is mentally disordered, it shatI order dismissal of the 
application and make such order as to costs or otherwise as i t  deems just in 
the circumstances. 

(2) Where the court is satisfied that the person alleged to be mentally 
disordered is mentally disordered, it shall make an order to that effect, and 
shall commit the person, by warrant in the prescribed form, in,the custody 
of the ~ o ~ a l  Canadian Mounted Police to remain in custody until the 
pleasure of the Commissioner is known orzhe person is discharged by law. 

(3) Where an order and warrant are made under subsection ( 2 ) ,  the 
court shall cause copies thereof and the evidence produced before it to be 
sent, as soon as possible, to the Commissioner. 

(4) The Commissioner may make any order he deems advisable as to 
the future custody of' the mentally disordered person or may, in his 
discretion, direct that the hearing be re-opened or that a new hearing be held 
or that any other inquiry or steps be,taken that he deems advisable. 

6.1(1) The chief executivk officer of an approved institution may admit 
any person to and detain him in the institution where he is satisfied that the 
person has been examined by a physician who is of the opinion that the 
person is a mentally disordered and 

, (a) the person has attained the age of nineteen years and requests 
admission, or 
(b) the person has attained the age of sixteen years but has not 
attained the age of nineteen years and the person and a near 

- relative of the person request that the person be admitted. 
(2) Within seventy-two hours of the time of the receipt of notification, 

in any way, of the desire of a patient who is admitted under this sectioq t@- '- 

leave an approved institution, the chief executive officer of the institution 
shall discharge the patient from the institution. 1, 

(3) Subsection (2) does not apply if  the requirements for the detention 
of the patient under sections 4, 5 and 6 of this Ordinance have been 
fulfilled. 

b 

6.2(1) The chief executive Officer of an approved institution may admit 
a person to Bnd' detain him in the institution where the chief executive 
officer receives two medical certificates in the prescribed form completed by 
two medical practitioners. 

8.(1) The Commissioner may order or any person may apply to a judge 
of the Territorial Court for an order that a mentally disordered person be 
declared to be no longer mentally disordered and be discharged by law and 
respecting any other matters respecting his return from custody and the 

' 

return of  his estate to him as may be deemedjust and proper. 
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ALBERTA 

Corrections Act, R.S.A. 1980, c. C-26, as amended. 
9.(1) I f  the Chief Executive Officer is satisfied that an inmate requires 

treatment in a hospital or, pursuant to the Mental Health Act, requires 
treatment in a faciIity under that Act, 'the Chief Executive Officer may so 
direct by a written order. 

(2) Every inmate transferred to a hospital or facility under subsection 
(1 )  remains in custody while he is in the hospital or facility. 

(3) When the Chief Executive Officer is advised by the person in charpe 
of the hospital oi  facility that an inmate no longer requires t ra tment  in the 
hospital or facility, the Chief Executive Officer shall by written order direct 
his transfer to a named correctional institution. d' 

(4) .4 copy of each oraer under this section shall be delivered to the 
director of the correctional mstitution involved and to the person in charge 
of "-e hospital or facility involved and the copy of the order so delivered is 
s rcient authority to release or accept the inmate, as the case may be, in 
accordance with the order. 

24. The National Parole Board is hereby authorized to exercise in 
Alberta the jurisdiction described in secrion 7 of the.ParoleAct (Canada). 

25. The Lieutenant Governor in Council may appoint a Provincial 
Parole Board of not less than 3 nor more than 9 members. 

26.(1) The director of a correctional institution may recommend to the 
Provincial Parole Board inmates in the correctional institution who in his 
opinion will benefit from parole. 

(2) On receiving a recommendation from a director, the Provincial 
Parole Board shall examine the circumsancts of the person recomniencied 
wilh a view to determining whether he should be released on parole. 

(3) Notwithstanding anything in this section, the Provincial Parole a 

0oard may review the cast of any person sentenced to a correctional 



institution and may place on parole any person who appears to the 
Provincial Parole Board to be suitable for parole. 

27.(1) The Provincial Parole Board may, suhjec; LQ rhcpuxisi-of 
any Act of Canada and of this Act, direct the release on parole of a person 
sentenced to a correctional iristirution and the director of that correctional 
institution shall on receipt of the direction release the person on paroke. 

(2) The Provincial Parole Board shall prescribe the terms and 
conditions of parole to be observed and carried out by a person released 
under subsection (1). 

a * .  

31. A person who contravenes this Act or the regulations is guilty of an 
offence and liable to 

(a) a fine of not more than 9500 and in default of pavment to 
imprisonment for a term not exceeding 3 months, 
(b) imprisonment for a term not exceeding 3 months, or 
(c) both fine and imprisonment, 

33. The Lieutenant Governor i'n Council may make regulations . . . 
(0 requiring an inmate on entry to and during his imprisonment in ' 

a correctional institution 'to submit to searches and to medical. 
dental and mental examinations; : . . 
(m) respecting the security of inmates a n d .  the duties and 

. rssponsibilitisj of an empioyer o i  inma~es;. . . 
t 

Alberta Regulation 138/77 under the Correctionr Act, 
as amended. 

14.(1) Every inmate may be medically examined by a physician, 
Registered Nurse, or psychiatric nurse. 

( 2 )  The medical examination may include 
(a) a dental examination, 
(b) a mental examination, 
(c) blood tests, 
(d) x-rays, 
(e) a urinalysis, and 
(f) any other examination or t s t  considered necessary by the  
examining physician, Registered Nurse or psychiatric nurse and 
approved by the director. 

f 

* ; 17.(1) Where he is of the opinion that 
(a) the mental or physical h d t h  of an inmatc is likely to be 

i materially impaired by continued impGsonment. or 
(b) an inmatc will not survive his sentence, 

the attending physician shail report that bet in writing to the director. 



(2) On receipt of the attending physician's report under subsection ( I ) ,  
the director shall forthwith 

(a) forward the report of his recommendation to the Chief 
Executive Officer, and 
(b) notify the nearest relative of the inmate whose address is 
known to the director. 

(3) Where in the opinion of t& attending physician an inmate is 
suffering frcom a serious mental or physical illness or requires special 
medical care the director shall inform the nearest relative whose address is 
knou n and the Chief Executi~e Officer. 

. . .  

19.(1) The director shall ensure that adequate observation, according 
to [he  recommerrdation of the attending physician, is maintained on any 
i n m m  whose mental condition requires it. 

( 2 )  The attending physician may recommend that an inmate be 
separated from other inmates withinthe institution. 



BRITISH COLZ JMBIA 

Correction Act, R.S.B.C. 1979, c. 70, as amended. 

24.(1) The $ k d  of Parole for the Province of Briiish Coiunlbia. 
composed of persons as may he appoktcd by the Lieutenant Governor in 
Council, is continued. 

(2) The Lieutenant Governor in Council *may designate one of the 
members appointed to be chairman of the board. and the member; of the 
board may appoint a vice chairman or an acting chairman. 

(4) The chairman or vice chairman or acting chairman and one nlcmbcr 
constitute a quorum. 

25.(1) The board shall examine the circumstances respecting any person 
detained in a correctional centre chvicted of an oflence against the law of 
the Province and sentenced under section 12 to an indeterminate sentence, 
and may order his release on parole, under conditions specified by the 
board, to be at  large during the indeterminate portion of his sentence. 

(2) The board may vary the conditions of the parole. 

British Columbia Regulation 284/78 under the Correction Act, 
as amended. 

6.(1) The Chairman of the Board of Parole under the Prisons and 
Reformatories Acl (Canada) or the Act, ' a  member of that board, an 

'qrnpioyee of the National Parole Board, or a probalion officer appointed 
under the Act, 

(a) may interview an inmate, and 



(b) shall be given access to ali records respecting an  inmate, 
whose release on parole they have jurisdiction to consider. 

(2) Notwithstanding subsection (I), medical records concerning an 
inmate shafl only be made available where the senior medical officer gives 
111s approval in writing. 

. . .  
, 12, Where an officer on duty in a unit I 

/ 

(a) suspects that an inmate in the unit has a serious physical or 
mental illness or an injury, or 
(b) discovers that an inmate in the unit is dead, 

tile officer shall advise the officer in charge of the unit and the medical 
officcr as soon as reasonably possible. 

49. Where a medical officer has evidtrice $hat. he believes requires, 
*proceeding under section 546 of the Criminal Caie,  the medical officer 
stiall advise the director and, on receipt of this e\:ldence, the director shall 
forward i t  to the Attorney-General for possible presentation to the 
Lieu tenant-Governor in Council. 

50. A correctional centre shall have an  areaxwithin it  suitably equipped 
and maintained for the health care needs of the inmates. 

' . 
51.t;) The meaical officer for a correctional centre is responslb!e for 

attending to the m e n h  and physical health needs of the inmates and shall, 
at times set by the director, examine each inmate who is ill or complains o 
itlrtess or whom an officer indicates may require attention. 

(2) The medical officer shall oversee the quality of hygiene at' the 3 
- correctional centre and shall keep the director advised of his findings. 

( 3 )  The medical officer shall keep an inventory of all controlled drugs, 
and drugs set out in Schedule A, Part 1, 2, or 3, or Schedule B of the 
Pirarn~acy Act, under his control and shall keep a written record of each 
prescription issued to an inmate under his supervision. 

52.(l) As soon as practical after he forms an opinion that an ininate A 

requires 
(a) specbl treatment not available at the correctional centre; or 
(b) segregation for medical reasons, i 

i 
a mcdicai officer shall so advise his director in writing. I 

(2) Forthwith on forming the opinion that an inmate may attempt I - 
suicide, a medical officer shall direct an olficer to closely supervise the I 

*+ ? 

inmate. - 



MANITOBA 
v 

The Corrections Act, R.S.M. 1970, c. C230, as amended. 

35. The minister or any person acting under his authority may, where 



this appears to be necessary, direct that 
(a) any inmate of a correctional institution be removed to a 
hospital or other medical centre for medical, surgical or  other 
treatment; and 
(b) thai the inmate be returned from the hospital o r  other medical 
centre, as  the case may be to the correctional instituti n from 
which he was removed. 4 

36.(1) The renloval of an inmate from a correctional institution to a 
hospital under section 35 does not operate as a discharge of the inmate; but 
Ile shall be decmed to be still under the custody of the superintendent of the 
corrcctionai institution from which he was removed. 4 

(2) Where an inmate from a correctional institution is removed to a 
hospital under section 35, the superintendent of the institution from which 
he was removed and such other persons as may be designated by the 
superintendent, have a right of access at all times to the inmate; and the 
superintendent, where he considers it necessary, may piace a person in 
chargc of the innlate at the hospitai to which he is removed. 

( 3 )  The time spent by an inmate of a correctional institution in a 
hospltal shall be counted as part of the sentence for which he ~ r l s  

coinnlittcd at the institution. 

48.(1) The superintendeilt of a correctional institution to which a 
person is sentenced may recommend to the Parole Board persous who, in 
h ~ s  opinion, will benefit from parole. 

(2) An inmate or any person acting on his behalf may apply to the 
Parole Board for parole. 

(3)  Upon receiving a recommendation from a superintendent under 
subsection ( 1 )  or an application under sutheciion (t), the Parole Board shall 
examlne the pertinent circumstances concerning the inmate affected, 
~rlcludmg the length of sentence and such part thereof that remains to be 
served by the inmate with a view to determining whether o r  not the board is 
satisfied that the inmate should be released on parole. 

(4) Notwithstandkg anything contained in this section the Parole 
Board may review whenever it deems advisable the case of any persor. 
committed to a correctional institution and may place on parole any such 
person who appears to the Parole Board to be suitable for parole. 

49,(1) The Parole Board may, subject to the provisions of any Act of 
Canada and of this Act, direct under the hand of the chairman the release 
or] parole of a person sentenced to a correctional institution; and the 
super~nrendent shall upon receipt of such writt direction release the 
pcrson on parole. 

- - - - -  

Y 
- - 



NEW DRUNSWICK 

Corrections Act, R:S.N.B. 1973, c. C-26, as amended. 
\ 

16.(1) Where a medical practitioner rccomnlends the t~ospitaiirat~or~ of 



a -person confined in a correctional institution, the Minister may order that 
pcrson moved to a hospital or a psychiatric facility designated under the 
hlenlul ffeul~lr  Act for treatment. 

(2) N'hcre a person has been moved to a hospital or  a psychiatric 
facility under subsection ( I ) ,  the hlinister, on the advice of a medical 
practitioncr, may order that person returned to the correctional institution 
iri which hc was con iincd prior to iiospitalization. 

(3 )  An order made under subsection ( 1 )  does nor discharge the person 
f r o m  custody and during the time he is hospitalized he is deemed to be in the 
custody of the superintendent of the correctional institution in which he was 
confined prior to hospitalization. 

(4) The time spent by a person in a hospital or psychiatric facility under 
siibsection ( I )  is reckoned the same as i f  he had spent that time in the 
correctional institution. . 

( 5 )  Where the dale for the discharge of a person from a correctional 
~rlsti tution ariscs while that person is hospitalized under subsection ( I ) ,  he, 
sha11 be &charged from custody on that dale and the superintendent o i  the 
corrcctiongl institulion in which he was confined prior to hospiralization 
s h l i  lakc the necessary steps to remove that person from custody at that 
tlrne. 

(6) Notwithstanding subsection (5'1, no person who is hospitalized in a 
p5)tchiatric facility s hat I be discharged from that psychiatric facility except 
111 accordance with the drovisions of the Mento1 H e d f h  Acf. 

;ri ew Urunswick Regulation 67-12 under the Corrections Act, 
3s a r x ~ e ~ ~ d e d .  

\ 

1.( 1 ) The Correctional Program Director may direct that any prisoner 
conf~ned  in a correctional institution be ~emoved  to a hospital for medical, 
surgical or other krcatmcnt as is shown to be necessary. 

(2 )P ;ny  prisoner so  removed shall be returned from the hospital to the 
correctional institution from which he was taken on the direction of the 
Corrcctlonal Program Director. 

241)  The removal of a prisoner from any correctional institution to a 
hospiral shall not opcrate as a discharge of the prisoner and he shall be 
Jet& to bc still under ik custody of .he s u p e r i n ~ n d c n t  or jailer of the 
correctional institut~on. -3d 

(2) The time spent by a prisoner in the hospital shall be reckoned [he 
s ~ m c  as i f  he had cont~nued that tlme in the correctional institution. 

338  



The Prisons Act, R.S.N. 1970, c. 305, as antmded. 

18. In the case of the illness of any prisorrer in the-Penitentiary or OIIIL'F 
gaol in the province, he may, by order of the hlinister, be rernovcd by L\K 
Superintendent of the Perlitentiarv or the keeper of the ~ a o l  to any hosprt.11 
referred to in the order, and in any  such case a p r~sor~cr  shall bc c i c c ~ ~ ~ c d  [I) 



rcn~ain in (he custody of the Superintgndent or such keeper and shall be 
su bjccl to the rules and regulations of the Penitentiary or gaol as far as the 
sarnc are applicable, and the Superintendent or such keeper shall, under an 

-- order of thc Minister, have power to remove such prisonerbXlt to t J F  
I'cnitcntiary or such gaol. 

20. I t  shall be the duty of the Superintendent or person for the time 
bc~ng in charge of the Penitentiary to cause a medical examination to be 
rnadc of every prisoner upon his or her admission to Penitentiary, or so 
soon thercafter as he can obtain the services of a edic I practitioner to 
rrlakc such cxarnination, and i t  shall be lawful for such 9 m ical examination 
to include any form of examination or test, including any blood test, 

d 

ord~narily used for the detection of any disease or condition not apparent 
on ex terna'l examination. 

24.(1) Where, in the opinion of an official of the Department of Justice 
of the province designated by the Lieutenant-Governor of the province for 
the purpose, i t  is necessary or desirable that a prisoner be temporarily 
absent from the Penitentiary, with or without escort, 

(a) for medical or humanitarian reasons; or 
(b) to assist such prisoner in his rehabilitation. 

at a n y  time during his period of imprisonment, the temporary absence of 
suzh prisoner may, from tine to tims,'be authorized. . . . 

6 1 -  

Newf  uundlrnd Hegulotiun 84/78 under The Prisons Act, 
as arnended. 

3,(1) Subject to such duties as may be assigned to him bv the hlinister 
under subsection (2) of Section 5 of the Act, the Superintendent shall 
cxcrcise general supervision and control over the Penitentiary, prisoners 
and members of the staff, and so far as practicable ensure compliance by 
the staff and the prisoners with these regulations and with the rules made by 
hiin under subscction (3) of Section 10 of the Act, but without prejudice to 
the foregoing generality, the superintendent shall . . . 

(i) bring to the notice o f  a medical doctor any complaint or report 
that a prisoner may be suffering from mental or physical ili'ness. 

. . .  

4. . . .  \ 

(2) I t  shall be the duty of every staff member to assist the 
Superintendent in carrying out his duties under the Act and these 
regulations, to be courteous, obedient, loval and efficient, to be impartial to 
!he prisoncrs, to carry out his duties s&&ly and conscientiously and to 
conduct himself in a sober and honest manner, including in particular but 
without prejudice to the foregoing generality to submit himself to be 4 

scarched in the Penitentiary if called upon by the Superintendent, Assistant 



-- r Superintendent or other officer designated by the Superin tendent as of ficer 
I 

I for the time being in charge of the Penitentiary and to direct the attentior) of 
the Superintendent, Assistant Superintendent or such other officer ro any 
prisoner who appears to him to be in poor health whether bodily or 
men tally. 

1 . . . I 
r 

S.(1) Subject to paragraph (4). every member of the staff who conducts 
himself by act of omission or commission in a manner which amounts to 
conduct likely to bring discredit to the Penitentiary or unbefitting an 
officer, warden or any other person emptoyed at the Penitentiary, wltetlrcr 
or not such conduct takes place in the Penitentiary. or w h o  contravenes any  
of the provisions of the Acl, these regulations or rules made urldcr 

8 subsection (3) of Section 10 uf r he Act shall be liable to one or more of thc . 
foliowing punishments, that is to say warning, reprimand. fine up  lo a 
maximum of $100.00, loss or reduction of one annual pay incrcrnctlt, 

t demotion or dismissal. 
i 
I . . .  

1 7.  Subject to these regulations, during his term of confinement at the 
I Penitentiary, every prisoner h a l l  be given or provided with . . . 
i (d) adequate medical and dental rrcatrnent or advice, and religwus 
I 

instruction. . . . 



hOHTH WEST TERRITORIES 

Corrections Ordinance, R.O. N. W .T. 1974, c. C-18, 
as amended. 

14 . .  . . 
(2) A Superintendent shall be the officer responsible for the safe 

custody and proper care of the inmates of the correctional centre for wiiich 
he is designated. 

25. . . . 
(3) Where in the opinion of a medical practitioner it  is desirable to 

restrain a violent inmate by means of drugs for the protection of the inmate 
or others, The medical practitioiler may adminisler or  authorize the 
administration of drugs to such inmate for that ptttpose. -. 

39. f here shaff k a Territorial f a r o t t  Board consisting of not more 
than six members appointed by the the Commissioner 
shalt designate two of the members Chairman and the 
Deputy Ctlairrrlan of the Board rcspectiveiy. 



44.(1) Upon receiving an application for parole, the Board shall 
examine the circumstances of the inmate applying with a view to 
determining whether he should be released on parole, and wherever possible 

i 
- - - - - - -- 

h e  inrna te being consiiiered shan be present a t t  he hear%& 
(2) The Board may, without an application review the case of any 

inmate and may plate on parote any inmate who appears to the Board to be 
suitable for parole. 

(3) No inmate shall he released on parole until he has served one third 
of the total sentence imposed by the court. \ 

45.(1) The Board may, subject to any Act of the Parliament of Canada 
and this Ordinance, direct the release on parole of an inmate and the 
Superintendent shall, upon receipt of the direction, release the inmate or1 
parole. 

(2) The Board, in respect of a person released under subsection ( I ) ,  
(a) shall prescribe the conditions of parole to be observed by such 
person and may from time to time add to, alter or remove such 
conditions; and 
(b) may provide for the supervision and guidance of such person 
for such period as the Board considers desirable. . . . 

Northwest Territories Corrections Service Regulatiorlr w d e r  
the Corrections Ordinance, R.R. N. W .To 1980. Keg. h o. 32. 

8. The Superintendent shall direct the removai of an inmate to rt 

hospital or other suitable establishment for medical, surgical or other 
treatment upon the advice of a medical officer or in the case of an exlrernc 
medical emergency. '5 

17. Where an inmate who is due for discharge suffers from an rtcutc or 
dangerous illness he shall not be discharged until, in the opinion of the 
medical officer, i t  will not injure the inmate" health to discharge him. 

22. No surgical operation shall be performed on an inmate without his 
consent except in cases of emergency, when the Superintendent shall be 
responsible for such consent. 

23.(1) The rnahcal officer shall keep under special observation every 
inmale whose menu1 condition appears to require it and shall take such 
steps as he considers proper for the inmate's segregation from other 
inrnafes. I 

(2) Where the medical officer deems it necessary, he shall in c e  
operation wi th  the Supeiintendent a r r g q q  for the cxarninalion and 
treatment of an inmate m b e  the Mentuf Heuffh Ordinnxe. 

24. The medical officer shall repor t  or make recommendations to the 



Superintendent regarding any matter of a medical nature that requires the I 
I 

consideration of the Superintendent. 
6 

--- - - ... 

61.(1) In considering an application for parole the Board shall in 
respect of the candidate, where possible, obtain and consider. . . i 

(0 a report from the medical officer on the physical and mental 
health of the candidate; . . . 

62. The Board may, in respect of a candidate for parole, 
(a) grant paroie if the Board considers that the candidate has 
derived satisfactory benefit from imprisonment and that the 
rehabilitation of the candidate will be aided by the grant of 
paroie, and where p a r d e  is granted the Board shall 'designate 
when parole shall commence; 
(b) grant parole subject to any terms or conditions i t  considers 
necessary; 
(c) provide for the guidance and supervision of paroled inmates 
for such periods as the Board considers desirable; 
(d) defer- any decision on whether to grant parole to a later 
meeting; and 
(e) refuse to grant parole, 

and the Board shall cause the candidate to be notified in writing of its - 
decision under this section. 

63. Where a parole has been deferred or refused, a candidate for parole 
may apply in  writing to the Board to grant a further hearing to review his 
application, and the Board shaII advise him whether or not a new hearing 

64.(1) Where the Board grants parole it shall issue a parole certificate 
and shall deliver i t  or cause i t  to be delivered to the inmate, with copies to 
the parole supervisor and to the nearest detachment of the Royal Canadian 
Xlounted Police. 

(2) A parole certificate shall be signed or marked by the paroled 
person. the Superintendent and the person designated to supervise the 
paroled person. 

65. Where parole is granted, the term of parole shall include any 
I 
i 

portion of statutory remission standing to  the credit of the paroled person ! 
when he is rclcased, but shall not include any period of earned remission 
standing to his credit at that time. 

6641) A paroled person shsli report to his paroie supervisor on his 
arfivat at his destination. 

i 
t 

(2)  A paroled person shall, on the first day of every month until final 
discharge, report to his parole supervisor. 



NOVA SCOTIA 

Court and Penal Institutions Act, RoSoN*So 1967, c. 67, 
as amended. - 

/ 
6. The sheriff of each county shall have the care of every jail in the 

county and of the jail offices, jail yard and keeper's apartment and shall be 
responsible f0.r the safe custody of prisoners confined in any such jail. 

Nova Scotia Regulation 32/79 under the Court and Penal 
Imrifufions Act, as amended. 

4. On admission of an inmate to the Institution, the Superintendent 
shall. . . 

(d) ensure that an inmate receives a medical examination within 
ten (10) days following the date of admission. 

5. Upon the serious illness of an inmate, the Superintendent shall 
ensure that the inmate receives medical attention and shall notify a minister 
of religion, preferably of the denomination to which the inmate belongs, 
and advise the next of kin as recorded at the time of admission of the inmate 
and consult with the inmate regarding the persons he desires to be notified 
of his illness. 

9. Where, in the opinion of the Superintendent, i t  is necessary or 
desirable, a request for Temporary Leave of Absence of an inmate from the 
institution may be made through the office of the Inspector of Perial 
Institutions for: 

(a) medical reasons; 
@) humanitarian reasons; 
(c) rehabilitative reasons. 

(2) The Regional Supervisor, Correctional Services, with the approval 
of the inspector of Penal institutions, may authorize daily absences of 3 n  

inmate from the institution for the purposes of empioyment, education, 
training or other activities that are considered by him necessary or advisable 
to assist in the inmate's rehabilitation or for the purpose of medical- 
treatment or humanitarian reasons not in excess of three (3) days. 

lt.(l) Thc medical officer for an institution shall be a duly qualified 
medical practitioner. The medical officer shall control and direct the 
nedicat and surgical treatment of all inmates and shall be on call to the 
institution twenty-four (24) hours a day. 

(2) The Superintendent and medical officer shall ensure: 
(a) that proper records are maintained for the receipt and 
dispensing of all prescribed drugs and medication;. . . 

13. When an inmate claims to be unable to work for reasons of sickness 
or other disability, the medical officer shall examine the inmate and i f ,  in 



his opinion. the inmate is not fit to work or his employment should be 
changed, he shall immediately certify the fact in writing to the 

- Super in tcndent. Upon receipt of such certification. the inmate shall 
tllcrcupon be relieved of his work duties or have employment changed, or 
be admitted to a hospital for medical treatment as directed by the medical 
officer in accordance with Section 9 of these Regulations. 

14. .  . . 
(2) When an inmate is taken sick or injured; the employee who has care 

or custody of t hc inmate shall at once report the fact to  the Superintendent. 

(4) In the event an inmate is taken sick or injured and requires transfer 
to a nledical hospital or clinic in the community, the Superintendent shall 
crlsure security measures are taken where required. 

15..  . . 
(2)  Where any employee uses force beyond the minimum of necessary 

torce for self-defense or to control a violent inmate, the incident-Gail be 
irr~nlediatciy reported in writing to the Superintendent. 



* -. 

ONTARIO 

blinktry of Correctional Services A d ,  H.S.O. 1980, c. 275. 

10. Every person employed in the administration of this Act, including 
any person making an  inspection, investigation or inquiry under this Act, 
shall preserve secrecy in respect of all matters that come to his knowledge in 
the course of his duties, employment, inspection, investigation or inquiry 
and shall not communicate any such matters to any other pcrsonexcept. , 

(a)  as may be required in connection with the administration of 
this Act, the Parole A cl (Canada), the Penitenriurv Act (Canada), 
the Prisons and Reformatories Act (Canada) or the Crirrrirrul 
Code (Canada) or the repuhtions thereunder; 
(b) to the Ombudsman of Ontario or Correctional Investigator of 
Canada; 
(c) in statistical form if  the person's name or identity is not, 
revealed therein; 
(d) with the approval of the Minister. 

12.(1) N o  action or other proceeding for damages shall be instituted 
against the Deputy Minister or any officer or employee of the hlinistry or 
anyone acting under his authority for any act done in good faith in the 
execution or intended execution of his duty or for any alleged neglect or 
default in the execution in good faith of his duty or for any act ofean 
inmate, parolee or probationer~while under his custody and supervision. 



(2) Su bscction ( I  ) does not, by reason ofsubsections 5(2 )  and (4) of the 
Proceedings Against rhe Crqwn Act,  relieve the Crown of liability in respect . 
uf a tort comn~itted by a person mentioned in subsection ( I )  to which it 

- 

would ott~erwise be subject, and the Crown is Labre under that Act forany- 
such tor t  in a like manner as i T  subsection (1) had not been enacted. 

24.(1) Where a person confined in a correctional institution requires 
hospital treatment that cannot be supplied at the institution, the director or 
superinterldcr~t shall arrange for the person to receive such treatment at a 
public hospital and shall report the matter to such p e r s k  as the Minister 
may require. 

(2) Where-a person confined in a correctional institution requires 
twspitalization in a psychiatric facility under the iblental Healrh Act, the 
dircctor or superintendent shall arrange for the person to be so hospiialized 
and shall report the matter to such persons as the Minister may require. 

(3) Where a director or superintendent is- unable to have a person , 

. Ilospitalized, tie shall notify an employee of the Ministry designated by the - 

blinister for the purpose and the employee shall then make arrangements to 
have the person hospitalized. 

(4) The Minister may by order, direct that an examination be made of 
. arl inmate by a psychiatrisr or p~vcholopist in 3 manner prescribed by rhc 

regulations for the purpose of  assessing the emotionaland mental condition 
of the inmate. 

31. The Board of Parole is continued and shall be composed of such 
full-tirn2 and part-time members appointed by the Lieutenant Governor in 
Council as the Lieutenant Governor in Council may consider necessary. 

32.(I) The Lieutenant Governor in cil may designate one of the 
~ncnibers of.the Board to be the ch 

(2) Three members of the Boa stitute a quorum. 

34. Subject to the regulatigns, the Board may order the release from 
custody on parole of any inmate convicted of an  offence under any Act of 
the Legislature, any Act of theparliament of Canada qr against a municipal 

/' by-law Gpon such cor.dl!icns as the Board may determine. 

35. The Board has exclusive jurisdiction to ex-mine into, hear and 
' determine all matters and questions arlsing under this Part and as to  any 

matter or thing in respect of which any power, authority or discretion is 
conferred upon the Board, and the action or decision of the Board thereon 
is final and conclusive and is not open to question or review in any court 
and no proceedings by or before the Board shall be restrained by injunction, 
prohibition or the process or proceeding in any court or be removable by 4 

application for judicial review or otherwise into any court. 



36. Where parol; is grabtec.t, the term of parole shall include any 
portion of  remission standing to the credit of the parolee when he is 
released. 3 + '  I -  

I 

< L 

37. When required by the Board, i t  is the duty of every person having 
information relevant to the suitability o f a n  inmate to be paroled to subrnit 
such infor&rion to the Board in writing in the fornl prescribed by the 
regulations. 

. . . 
45. The Srarurory Powers Procedure Act docs no! apply ti, proceedings 

for the discipline or  transfer of inmates in correctional institutions, for the 
grievances af inmates, or  for the authorization of temporary absenccs For 
inmates or  to proceedings of the Board notwithstanding anything 111 that 
Act. 

R.R.O. 1980, Regulation 649 under the Ministry of 
Correctional Services A ct. 

241 ) The Saperintendent of a correctional institution is responsible for 
the maagemen t  of the institution and for the care, health, discipline, safety 
and custody of the inmates under the Superintendertt's authority. . . . 

4.(1) There shall be one or more health care professior~als 111 c x h  
institution to be respons~ble for the p ro~is ion  of heallh care scrvlccs u~tiiirl 

the institution and to contjol 3r.d d~rec t  the medical and surgical rreJtrnerlr 
of all inmates. 

(2) The health care professional shall ensure ihat every inmate rccervcs 
a medical examinatiofi as soon as possible after admissmn to the lnstltuuon. 

(3)  The  health cafe professional shall immediately report to t11c 
Zuperintendent whenever the health care proftrsional deternl~nes that all 

inmate is seriou,cly 21. 

. . . 
(%-When an inmate claims to be unable 10 work by reason of illness ur 

. % disability, a health care professional shall examine the inha te  and i f ,  in his 
opinion, the inmate is unfit  to work or the work should be ctnnycd, the 
health care professimal shall immediately report [he fact in writlng to the 
Super~ntendent whereupon the inmate shall be relieved of work duties or 
have his work changed or be aarnitted to hospital or elsewltere for nledical 
treatment as directed. 

7.(1) No employee shall use force against an inmate unless force IS 

required in order to, ' 
(a) enforce discipline and maintam order within the institu!ion; 
(b) defend the employee or another employee or inmate from 
assault; I 

--\ 



(c) control a rebellious or disturbed inmate; o r  
(d) conduct a search, 

but  where force is used against an inmate, the amount of force used shall be 
rcrtsm le and not excessive havfitg regard to the  nature of the threat yosei 
by t ? c inmate arid all other circumstances of the case. 

(2) Whcre an employee uses force against a n  inmate, the employee shall 
file a writicn report to the Superintendent indicating the nature of the threat 
posed by the inmate and all other circurnstahces of the case. 

8 . . . .  
(3) Notwithstanding clause Z(d), the Superintendent of a lock-up shall 

not  admit into custody at the lockyp  any person who is in need of 
irnnicdiate rncdical artention. 

JO.(l) The portion of the term o; imprisonment that an inmate must 
rcrve before parole may be granted is oneithird of the total term of 
rrnprisonment imposed upon the inmate. 

(2) Notwithstanding subsect ih  (1). the Board may parole an  inmate at # 

any time where, in the opinion of the Board, cornpelbing or exceptional 
sircumstarices exist that wdrrant the inmate's parole. 

(3) Every inmate sentenced to imprisonment in a n  institution shall be 
~lotificd in writing by the Board or the Ministrv of the inmate's parole 
eligibility dale no later than t\vo months after the date on which the inmate 
was sentenced. ,- 

41.(1) Whcre an inmate ir serving a term ,of impriscnmcnt of less ;han 
six months, the innlate may apply to the Board at any time after the parole 
eligibility date for parole. 

(2) The Board is not required to hold a hearing before considering and 
deciding upon an application for parole referred to in subsection ( I ) .  

42.($$ W l w e  an inmate is serving a term of imprisonmen: of six 
months or more, the Board shall consider the inmate for parole after the 
par& eligibility date notwithstanding that the inmate has not applied lor 
parole. 

4 (2)  An inmate referred to in subsection ( 1 )  is entitled to a hearing 
before the Board unless the inmate, in writing, waives the right to the 
,hear~ng, but i f  the inmate subsequently revokes the waiver before the Board 
makes a decision regarding the parole, the Board shall proceed to conduct a 
hearing of the matter. - 

43.(1) Where the Board conducts a hearing to determine whether or  not 
an inmate is a suitablc inmate to be granted parole, the Board may obtain 
and consider any information that the Board considers useful and relevant 
regarding the character, abilities and prospects of the inmate, and in 
particular the Board may obtain and consider, 

(a) p a r h i a r s  of the inmate's tridl, conviction and sentence; 
(b) particulars of the inmate's criminal record; 
(c) information from persons knowledgeable about the inmate's 



background and living conditions before the inmate was confined 
in the institution; 

I 
(d) a report from the Superintendent of the institution assessing 
the progress made by the inmate towards rehabih[ation, and 

I 
(e) a report from a health care professional corlccrnrng i t ~ c  
physical condition and mental heahh of thc inrna[e. 

(2) The Board shall give each inmate an oppor tunitv to attend bclorc I [  

at the hearing to present arguments and submissions on 111s ou n behalf: % 

(3)  Upon consideration of the matters referred to In subsecr~oil  ( l ) ,  3rd 

the arguments and submissions of the inmate, the Board rn.\}., 
1 

(a) grant parole upon f ich  terms and condit~ons as ~t consldtrs 
necessary; 
(b) defer its decision; or 
(c) refuse to grant parole, 

and the Board shall notify the inmate 111 writmg of its decrs~on and [he . reasons for the decision. - 
44. An inmate who is aggrieved by a decision 01' thc board m a y  apply 

to the  Board for a new hearing and a review of [he decis~or~ and the Dczrd 
shall decide whether or not to grant the hearing and review and shall notriy 
the inmate forthwith. 

- ..- 



PRINCE EDWARD ISLAND - 

JaiLrAct, R.S.P.E.I. 1974, c. J-1. 
t o . ( ] )  The Minister of Justice may direct in writing that an person 

confined to aay jail of t k  province whose imprbonment is based o f  ordered 
011 the authority of the laws of Canada or  of this province or a municipality 
stldl be removed to a hospital for such surgical operation or  other treatment 
as shall be shown to the Minister of Justice to be urgently necessary. 

(2) A removal under subsection ( 1 )  may be to any hospital directed by - 
r hc Minister of Justice, whether or not the hospital is in the county in which 
i!w prlsoner is confined. 

21. The prisoner referred to in sectibn 20 shall be returned from the 
hospitai to thejail from which he was taken on the direction of the Minisrcr 
of Justice. 

22.(1) The removal of a prisoner from a jail to a hospital, either in or 
out of the county in which the jail is situated shall not operate as a discharge 
of the prisoner, but he is deemed to be still under the custody of the sheriff 
of thc county wherein the jail is situated, and the sheriff shall have the right ' 

at all times of ingress or  egress to the prisoner and to place a bailiff in 
chargc; but the time from his removal from jail until his returrl thereto from 
~Ilc  hospital shall be rcckoned the same as i f  he had contirlued that time in 
j a ~ l .  

(2) I f  during his stay in the hospital a prisoner's time expires or  the fine 



and costs for which he was imprisoned are paid, he shall ipsv fucto stand 
fully discharged. 

27. Where i t  is shown to the satisfaction of the Minister of Justice that 
a person confined to a jail should be hospitalized in a psychiatric facilttv 
under the Mental Healfh Acr R.S.P.E. I .  1974, Cap. M-9, the Minister of 
Justice may allow the hospitalization pursuant to the Menial Heulrh Act 
R.S.P.E.I. 1974, Cap. h.1-9, and  where such person is s o  hospitalired hc i s  
deemed to be confined to jail. 

Prince Edward Island Revised Regulation under the Jails Act. 

6 .  A S-pperintendent shall be responsible for the management of the jail 
and for tfi&are, health, discipline, safety and custody of its inmates. 

7.  A Superintendent shall . . . 
( k )  ensure that no prisoner who is unconscious or who appears 1 0  

be in need of immediate medicai atter~tion shall be admitted lo the 
jail until the priso!ner has been medically examined by a physician 
and a medical certificate is produced, signed by the exarnitiir~g 
physician, certifying the prisoner as being f i t  for admission;. . . 

. . . 
13. A correctional officer shaii . . . a 

( t )  in the event of a serious illness or  injury to a prisoner, summon 
an ambulance and accompany the prisoner to a ttospital atld t i  rrtr 
prisoner is admitted to the hospital, remain with him U I I L I I  
relieved; . . . 

Parole Act R.S.P.E.I. 1974, c. P-1 (as ye[ urlprockuirned). 
6 .  Subject to the regulations, the board may 

(a) order the release on parole of any prisoner udon such 
conditions as the board deems pro Y (b) revoke or suspend a parole; and 
( c )  recommit a paroled person to any jail in the provirlce for the 
unexpired pprtion of his senten t where that person IS a 
paroled juvenile delin4uent he sh recommitted to the place 1 

from which he v.as paroled. 



QUEBEC 

O.C. 1299-79 under the Probation and Houses of Detention 
Act, R.S.Q. 1977, c. P-26, as amended. 

6. An officer performs his duties with respect towards imprisoned 
persons bv complvin~ with thc f h o w i n g  standards and principles: . . . 

(b)  all inlormation or documents concerning an imprisoned 
* 



person are confidential; only persons authorized by the Director 
General or by t k  warden may consult them or disclose their 
content. 

Communicating any information or document concerning a n  
imprisoned person may be done only with the latter's consent, 
except where his safety or the safety of a third party or of the 
establishment may be threatened;, . . 

19. An imprisoned person must receive the health care that - h i s  
condition requires. 

20. An imprisoned person whose condiiion so requires must be 
transferred to a hospital centre. 

21. An imprisoned person may not be subjected to medical and 
scientific experiments that may be detrimental to his mental or physical 
integrity. 

22 .  A health professional of the establishment must submit a report to 
the warden each time he considers that the mental or phvsical health of a n  
imprisoned person has been or by the detention condit~ons 
imposed on him or by their pro1 

- -  -- - -  --- _ _  _ _ _  



The Corrections Act, R.S.S. 1978, c. C-dO. 
41.(1) Th Release Authority, consisting of the director, the chief 

probat~on offi r er, the director of community corrections and not more than 
two other persons appointed by the minister, is continued. 

(2) The director shall be the chairman of the Release Authority and in 
the absence of the director the person appointed director in his stead shall 
act as chairman. 

42,(1) The chief executive officer of a correctional facility to which a 
person is sentenced may recommend to the Release Authority persons who, 
i l l  his opinion, will benefit from parole. 

(L) Upon receiving a recommendation from a chief executive officer as 
mentioned in subsection ( I ) ,  the Release Authority shall examine the 
pertinent circumstances concerning the person affected with a view to 
dewmining whether he should be released-on parole. 

(3) Notwithstanding any other provision of this section but subject to 
section 40, the Release ~ u t h o r i t y  may review whenever it deems advisable 
the case of any person committed to a correctional facility and may place on 
parole any such person who appears to the Release Authority to be suitable 
I'or parole. 

43.( 1 )  The Release Authority may, subject to the provisions of any Act 
of Canada and of this Act, direct under the hand of the chairman the release 
on paroie of a person sentenced to a correctional facility; and the chief 



executive officer shall upon receipt of such written direction release the 
person on parole. 

(2) The Release Authority shall prescribe the terms and conditions of 
parole to be observed and carried out by a person released under subwr ion  
(1); and the chief probation officer or  his designated representative is 
responsible for the supervision of the person while on parole. 

(3) The sentence of a person on parole continues in force and effect 
until the expiration thereof according to law. 

47. Every officer and employee working under the authorjty of the 
divirion or of this Act, regardless of the classification of his employment. 
has the power to exercise custodial authority over and is n lawful guardian 
of persons committed to a correctional facility authorized under this A c t .  

50.(1) Any person who, within a correct~onal faciliiy. its precincts or 
environs, contravenes any of the rules or regulations of the facility 0 1  

conducts himself in a manner that is detrimental to the maintenance of 
discipline in the facility or to the behavior of any person detained therein is 
euil ty o f  an offence and may be proceeded against or summarily arrested by 
b 

a peace officer or by any person constituted a peace officer under section 
49. 

( 2 )  Every person who is guilty of an offence under subsect~on ( 1 )  is 
liable on summary convictiori to a fine o l  not less thari 950 or more than 
5 5 0 0  or to ~n~prisonment  for not less than one month or more than six 
months or to both such fine and imprisonment. 



YUKON TERRITORY 

Corrections Ordinance, R . 0 . Y  .T. 1971, c. C-19.1, 
as amended. 

9.(1) A superintendent, upon the advice of a medical practitioner, or in 
the case of a medical emergency, shall arrange for any inmare of a 
correctional institution to be removed to a hospital, or other suitable 
facility, for medical, surgicd or other treatment. 

35.(1) Every person who violates any provision of this Ordinance or the 
regulations commits an offence and is liable, on summary conviction, to a 
line not exceeding five hundred dollars or  to imprisonment for a term not 
exceeding six months, or to both fine and imprisonment. 



Commissioner's Order lW3/ 161 under the Juveaile 
Delinquents' Act (Canada) and the Corrections Ordinance, 
as amended. - -- 

3.(l) The Superintendent o f  a gaol is the officer responsible for the safe 
custody and proper care of the inmates of the gaol. . . . 

a . . . 
6.... 
(2) Notwithstanding the provisions of (1). the 

Superintendent may direct that an inmate may be 
other suitable establishment for medical, surgical or other treatment. . . . 

. . .  
20. In every gaol a suitable section shall be equipped and furnished in a 

manner proper for the medical care and treatment of sick inmates. 

21. The Medical Officer shall attend professionally on all inmates. 

25. The Medical Officer shall visit a gaol as often as is necessary, and, 
on each visit, shall a:tend every sick inmate, every inmate who complains of 
sickness and every other inmate to whom his attention is especially directed. 

27.(1) When a Medical Officer has reason to  believe that any inmate 
has suicidal tendencies, he shall immediately report the fact to the 
Superintendent. 

(2) The Superintendent, on receiving a report referred to in sub-section 
(1).  shall immediately direct that the inmate be observed at frequent 
intervals. 

28.(1) The Medical Officer shall keep under special observation eve ry  
inmate whose mental condition appears to' require i t  and shall take such 
steps as he considers proper for the inmate's segregation from other 
inmates. 

(2) Where the Medical Officer deems it necessary, he shall arrange for 
the certification of a n  inmate under the Insane Persons Ordinance.. 

29. The Medical Officer shall report in writing to the Superintendent 
any matter of a medical nature that, in the opinion of the Medical Officer, 
requires the consideration of the Director. 

30.(1) The Medical Officer shall report in writing to the Superintendent 
on any inmate who, in the opinion of the Medical Officer, requires special 
care and in the report he shall make any recommendations he decms 
advisable for: 

(a) the alteration of the diet or treatment of the inmate;. . . 
31. The Medical Officer shall give notice to the Superintendent in 

. - - --- . -  - -  . - - .  . 

writing when an inmate appears to be seriously ill and is likely to require 
removal to an outside hospitai. 

32.( l )  The Medical Officer shall report in writing to the Superinten- 
dent, with such recommenda~ions that he thinks suitable, when he has 
reason to believe that: 

(a) an  inmate's physical or mental health is likely to be affected 
injuriously by continued imprisonment or by any condir~ons of 
imprisonment; 
(b) the life of an inmate isor will be endangered by imprisonment. 



APPENDIX C 

SOME FEDERAL LEGISLATION RELATING TO MENTALLY ILL OFFENDERS 

- L 



Criminal Code, R.S.C. 1970, c. C-34, as amended. 

365.ji ),4 justicc acting ur,der .ihis Part may . . . 
(c) by order in writing, 

(i) direct a n  accused to  attend, at  a place or. before a person 
specified in [he order and within a rimespecified therein, for 
observation, or 

r (ii) remand an accused to such custody as the justice directs for 
observation for a period not exceeding thirty days, 

where, in his opinion,'supported by the evidence, or where thc 
' 

prosecutor and the accused consent, by the report in writing, of at 
least orle duly qualified n ~ e d i ~ a i  prac~itioner, rhcrs is :caho., LO 
believe that 

( i i i )  the accused may be mentally i l l ,  o r  
( i v j  the balance of the mind o f  the accused may be disturbcd, 
where the accused is a femaleQperson charged with an oflcncc 
arising out of the death of her newly-born child; . . . 

( 2 )  Notwithstanding paragraph (l)(c), a justice acting under this Par1 
may remand an accused ir. accordance with that paragraph 

(a) for a period not exceeding thirty days without having heard the 
evidence or considered the report of a duly qualified medical 
practitioner where coinpelling circumstances exist for so  doing 
and where a medical practitioner is not readily available to 
examine the accused and give evidence or submit a report; and 
(b) for a period of more than thirty days but not exceeding sixty 
days where he is satisfied that  observation f ~ r  such a period is 
required in all the circumstances of the case and his opinion is 
supported by the evidence or, where the prosecutor and thc 
accused consent, by the report in wriring, of at Icivt one duly 
qualified medical practitioner. , 

(3)  Where, as a result o f  observations made pursuant to an order issued 
nder paragraph ( 1 )(c), it appears t o  a justice that there is stiffirtent reason 

doubt that the accused is, on account cf insanity, capable of conducting 
s detence, the justice shatt direct that an issue be tried whether the accttsd 
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is then. o n  zccoiiiii of insanity, unfit to conduct his defence at the 
preliminary inquiry. 

(4) Where the justice directs the trial of an k s w  U&H 5 & & h  fa 
he shaii proceed in accordance with section 543 in so far as that section may 
be appiied. 

i 
1 I - 542.(1) Where. upon the trial of an accused who is charged with an 

i' tndictable offence, evidence is given that the accused was insane at the time 
the of fence was committed and the accused is acqui ttcd, 

(a) the jury, or 
(b)  the judge or  magistrate, where there is no jury, L 

shall find whether the accused was insane at the time the offence was 
cornrnittcd and shall declare whether he is acquitted on account of insanity. 

(2) Where the accused is found to have been insane a t  the time the 
offence was committed, the court, judge or magistrate before whom the .. 
trial is hcld shall order that he be kept in strict custody in the place and in 
the nlanner that the court, judge or magistrate directs, until the pleasure of 
the lieutenant governor of the province is known. 

543.(1) A court, judge or magistrale may, at any time before verdict, 
where i t  appears that there is sufficient reason to doubt that the accused is, 
on account of insanity, capable of conducting his defence, direct that an 
issue be tried whether the accused is then, on account of insanity, unfit to 
stand his trial. 

(2) A court, judge or magistrate may, a t  any time before verdict or 
sentence, when of the_opi'nion, supported by the evidence or, where the- 
prosecutor and the accused consent, by the report in writing, of at least one 
duly qualified medical practitioner, that there is reason to believe that 

(a) an accused is mentally ill, or 
(b) the balance of the mind of an accused is disturbed, where the 
accused is a female person charged with an offence arising out of 
the death of her newly-born child, 

by order i i l  writing 
(c) direct the accused to attend, at  a place or before a person 
specified in the order and within a time specified therein, for 
observation, or 
(d) remand the accused to such custody as the court, judge or 
magistrate directs for observation for a -period not exceeding , 

thirty days. .I 

(2.1) ~otwithstanding subsection (2). a court, judge or magistrate may 
remand an  accused in accordance with that subsection 

(a) for a pcriod not exceeding thirty days without having heard the 
evidence or considered the report of a duly qualified medical 
practitioner where compelling circumstances exist fo r  so doing 
and where a medical practitioner is not readily available to 
examine the accused and give evidence or  submit a report; and 
(b) for a period o f  more than thirty days but not exceeding sixty 
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days where he is satisfied that obse;vation for such agc r iod  n 
required in all [he circumstances of rhe case and his oprnron IS 

supported by the ewderlce or,  where the prosecutor and the . 
accused consent, b y  the report in writing, of at* tcast onc duly 
qualified medical practitioner. . . . s 

(6 )  Where the verdict is that the accused is unfit on account of i r~san~iy  
to stand his trial, the court, judge or magistrate shall order that the accuscd 

'be kept in custody unril the pleasure of the lieutenant govcrnor bf the 
province is known, and any pica that has becn pleaded shall be set asidemand 
the jury shall be d~scharged. . . . 

544. Where an accused who is charged with an indictjblc of lc~ice is 
brought before a court, judge or nngtstrate to be discharged for want of 
proseculion and the accused appeafs to be insane, the court, judge or 
rnaglstrale shall pioreeft tn arcordarice with section 543 i r i  su far as that. - A 
secrion may be appl~ed .  

545.(1) Where -?n acwsed is, pursuant to this kar t ,  found to be inrarlc. - 
the lieutenant governor of the provlnce in whkh he:is dctairied t i n y  lriakc'rli; 1 

order 
( a )  for the safe cusi.ody of the accuscd in a place and ,mariner 
directed by him, or 
(b)  i f  in his op~n ion  IL would be In thc best i~ltercst of [lie accuscd 
and not conrrary to t h e  interest of rhc public, for ,he d~sctiargc of 
the accused eithtr absolutely or s ~ ~ ~ j c c ~ ~ t c ,  sd;h c o n J ~ i : u ~ ~  ah 1,: 

prescribes. 
( 2 )  An accused to whom paragraph ( I ) (a )  ;ippiicr m a y ,  by uarrarlr 

signed by a n  officer authortzed for  thaf purpose by the lieuteriani govcr:wr 
of the province in which he is de~ained, be transf.crrcd for the purposes of 
111s rehabilitation to any other place In Canada specifled in the warrant u ~ t h  
ihe consent of the person in charge of such place. J 

/ 

(3) A warrant mentioned in subsection (2) is suffic~ent author~ry for 
an:; person who hzs custody of the accused to dcl~vcr thc accused to tllc 
person in  charge of the place specified in the warrant and for such I u r  
meniioned person to detain the accused in  the m h n c r  specificd in  tttsprdcr 
mentioned in subsection ( I ) .  # 

(4) A peace officer u h o  has reasonabk and probable grounds to bclieve 
rhat an accused to whom paragraph ( l ) ( b )  applies has violated any 
condition prescribed in the Order lor his discharge may arrcst the accused 
wi thout  warrant. 

(5) Where an accused has becn arrested pursuant to subscction (41, hc 
shall be dealt with in apurdance  with the following provisions: 

(a) where aajusrice having jurisdiction in  the terrrtorial division in 
which tk a& h a  been a r r c i t d  is available withtn a p e r t o t t  of 
twenty-four hours afrer the arrest of the accuscd by a pcacc 
officer, the,accuscd si~all  be taken before a jusi~ce w~thout  
unrcasonabfe delay and in any event within that period; and 
(b)  where a jusllce havrng jur t sd~ct~on rn the t c r r ~ t o r ~ a l  dtvis~on In 
u hich the accused has bccn arrested ts not atattable wrihin  a 
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(a)  not later than sur months after the making of the order 
referred ts in that x&wxtkm ~elawgtethat pefse~,  4 - 

(b) at least once in everv twelve month period following the review 
requ~red pursuant to paragraph (a) s o  long as the person remains 
in CU~!&Y under the order, 

and forthwith after each review [he board sha!! report to the lieutenant 
governor setting our fully the resuits of such review and stating 

(c)  wherc the person in custody was found unfit on account of 
insanity to stand his trial, whether, in the opinion of the board, 
that person has recovered suffic~en tly to stand his trial, 
(d) whcre the person in custody was found not gu~ l ty  on account 
of insanily, whether, in the opinion of the board, that person has 
recovered and, i f  so, whether in its opinion i t  is in the inreresr of 
the public a d  of that person for the lieufrnant governor to order 
that he be discharged absolutely or subject to such conditions as 
the lieu tenant governor may prescribe, 
( e )  where the person in custody was removed from a prlson 
pursuant to subsection 546(1), whether, in the opinion of the 
board, that person has recovered or partially recovered, or 
(0 any recommendat~ons that i t  considers desirable in the interests 
of recoveby o f  the person to whom such review relates and that are 
not contrary to the public interest. 

(6) In addition to any review required to be made under subsection (5). 
the hoard shall review any case referred to in subsection (1 )  when requested 
ru dcr so by the !ieu:cnant governor and  S ; I L : I  f o r t h u ~ t h  after such revlew 
report to  the lieutenant govirnor in accordance with subsec~ion (5). 

( 7 )  For the purgoses of a review under this section, the chairman of the 
board' has all the powers that are cwferred by sections 4 and 5 of the 
lnqurrres Act  on commissioners appointed under Part ! of that Act. 

1 

698.2(1) A judge of the court of appeal may, by order In writing, 
(a') dlrect an appellant to attend, a t  a place or before a person 
specified in ihe order and within a time specified therein, for 
observation, or 
(b) remand an appellant to such custody as the judge directs for 
observation for a period not exceeding thirty days, 

wherc, in his opinion, supported, by the evidence or, where the appellant 
and the respondent consent, by the report in writing, f at least one duly f qualified medical practitioner, there is rwson to believe hat 

(c) thc appellant may be mentally ill, or 
(d) the balance of the mind of the appellant is disturbed, where 
the appellant is a female person charged with an offence 'arising 
out of the death of her newly-born child. 

(2 )  Notwithstanding subsection ( - i ) ,  a judge of the court of appeal may ' 

remand an appellant in accordance therewith . 
f a )  for a p e r i d  not rxcecding thirty days without having h a r d  the 
evidence or considered the r e p r t  of a duly qualified medical 



practitioner where compelling circunlstances cxist for so doing 
and where a medical practitioner is not rcadily available to 
examine the accused and give evidencc or submit a report; and 
(b) far a period of mwe t k a ~  thtr+cby~bttcnotexeeetC'~tg-liik~ y-- C I -- 

days where he is satisfied that observation for such a per~od is 
required in all the circumstances of the case and his opinion IS 

supported by the evidence or, where thc appellant and the I 

respondent consent, by the report in writing, of at Icast one duly Q 

qualified medical practitioner. 

. . .  

687. In this Part, 
"court" means the court by which an offender in relation to whorn arl 
application under this Part is made was convicted, or a superlor court of 
criminal jurisdiction; 
"serious personal injury offence" means 

(a) an indictable offence (other tlian high treason, treason, f m r  
degree murder or second degree murder) involving 

( i )  the use or attempted use of violence against another person, 
or 
( i i )  conduct, endangering or likely to endanger the life or safcry 
of another person or inflicting or likely to inflict s c \ c ~ y  
psychological damage upon another person, 

and for which the offender may be sentenced to imprisonment for ten ycar s 
Or  more, or 

(b) an offence mentioned in section 144 (rape) or 145 (atternprcd 
rape) or an offence or attempt to commit an offence ment~oned In 
section 146 (sexual intercourse with a female under fourteen or 
between fourteen and sixteen), 149 (indecent assault on a female),, 
156 (indecent assault on  a male) or 1 57 (gross indeccncy). 

' 

688. Where, upon an application made under this Part following the 
conviction of a person for an offence but before the offender is sentcnccd 
therefor, i t  is established to the satisfaction of the court 

(a)  that the offence for which the offender has been convicted is a 
serious personal injury offence described in paragraph (a) of the 
definition of that expression in section 687 and the offendcr 
constitutes a threat to the life, safety or physical or mental ~ c l l -  
being of other persons on the basis of evidence establishing 

(i) a pattern of repetitive behaviour by the offender, of which 
the offence for which he has been convicted forms a part, 
showing a failure to restrain his behaviour and a likelihood of 
his causing death or injury to other persons, or inflicting severe 
psychological damage upon other persons through failure in 
the future to restrain his behaviour, 
(ii) a pattern of persistent aggressive behaviour by the offendcr, 
of which the offence for which hc has been convicted forms a 
part, showing a substantial degree of indifference on tile part 



I of the offender as to the reasonably foreseeable consequences 
to other persons of his behaviour, or 
( i i i )  any behaviour by the offender, associated WI t h  the offence 
for ihich he has been convicted. that is of such a brutal nature 
as to compel the conclusion that his behaviour in the future is 
unlikely to be inhibited by normal standards of behavioural 
restraint, or 

1 

Jb) that the offence for which the offender has been convicted is a 
serious personal injury offence described in paragraph (b) of the 
definition of that expression in section 687 and the offender, by 
his conduct in any sexual matter including that involved in the 
commrssion of the offence for which he has been convicled, has 

I shown a failure to control his sexual impulses and a likelihood of 
his causing injury, pain or other evil to other pefions through 
failure in the future to control his sexual impufses, 

the court may find the of:ender to be a dangerous offender and may . 
tt~creupon impose a sen[ence of detention in a penitentiary for an 
indeterminate period, in lieu o f  any other sentence that might be imposed 
for r he offence for which the of fender has been convicted. 

689.(l j Where an application u d e r  this Part has been made, the court 
shall hear and determine the applica'tion except [hat no such applicat~on 
shall be heard unless 

(a)  the Attorney General of the province in ~ h i c h  the ofr'endcr 
was ;ried ha5, either before g r  after the making of the ;~pplica:ixi, 
consented to the applicatron; 
(b) at least seven days notice has b"een given to the offender by the 
prosecutor, following the making of the application,,,outlining the 
basis on which i t  is intended ta found the application; and 
(c) a copy of the notice has bein filed with the clerk of the court or 
the magistrate. a's the case may be. 

An application under this Part shall be heard and determined by the 
court without a jury. 

(3) For the parposes of an application under this Part. where an 
affender admits any allegations contained in the notice referred to ln 
paragraph ( I )(b), no proof of those allegations is required. 

(4) The production of. a document purporting to contain any 
nomination dr consent that may be made or given by the Attorney General 
under this Part and purporting to be signed by the Attorney G e n ~ r a l  is, in 
:he absence of any evidence to the contixy,, proof of that nomination or 
consent without proof of the signature or the official character of the 
person appearing to have signed the document. 

i 
690.(1) On the hearing of an application under this Part, the cour; shall 

hear the evidence of at least two psychiatrists and all other evidence that, in 
its opinion, is relevant, including 'the evidence of any psychologist or 
criminologist called as a witness by the prosecution or  the offender. 

(2) One of the psychiatrists referred to in subsection ( I )  shall be 
nominated by the prosecution and one shall be nominated by the offender. 
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(3) I f  the offender fails or refuses to nominate a psychiatrist pursuaut 
to this section, the court shall nominate a psychiatr~st on bchalf of the 
offender. 

(4) Nothing in t hts section strait bc construed to trrrtarge t k  m b - c r  of - 

exper t witnesses that may be ca!led without the leave of the court or judge 
under section 7 of the Camdo Evidence Acf . .  

69L.(1) A court to which a n  application is made under thls Part may, - 
by-order in writing, 

(a) direct the offender in relation to whom the appli ion is made 
to attend, at a place or before a person specified, in t c order and , 
with~n a time specified there~n,  for obseyvation, or 

4 
(b)  remand the offender in such custody as the court dlrecis, fo r  a 
perisd not exceeding thirty days, for observation, 

where in its op in~on ,  supported by the evidence of,  or where the prosecutor 
and the offender consent, supported by the report in writing of, at lcast one 
J u l y  qualified med~cal practitioner, there is reason to believe that cviclcrlcc 
rn~ght be obtarned as a result of such observaiion that would be rclevaiit to 
the application. 

(2) Notw~thstanding subsection ( I ) ,  a court to wt~icfi an appllcatlon IS 

made under t h ~ s  ?art may renland the offender to wli~ch that appllca[~on 
rclates In accordance wlth that subsection 

(a)  for a perlod not exceed~n_e th~rty.days without haking hcrtrcl ~ h r  
ev~derlce or considered the report of a duly qualified rr~tdlcal 
prac!i.tioner where compelling circumstances cxlst for so do~rlg 
a n i  whele a medicdl practitioner is not readily available to 
examme the offender and give evidence or su brilit a repor;[; and 
(b )  for a period of more than.thirty but not more than sixty days 
uhere i t  is satisfied that observation for such a period is rcqulrcd 
in all the chcumstances of the case and its opinion is supported by 
the evidence of,  or where the prosecutor and the offcrldcr 
consent, by the report in writing of,  at lcast one duly qualiflcd 
medical practitioner. 

692. N'ithout prejudice to the right of the offender to tender evidence 
as to his character and repute, evidence of character and repute may, i f  the 
court thinks f i t ,  be admitted on the question whether the offcn+r is or is 
, not a dangerous offender. .d 

b_ 

693.(l) The offender shall be present a t  the hearing of the application 
under this Part and if  at the time the applicatioriis to be heard 

(a) he is  onf fined in a prison, the court may order, in writing, the 
, person having ihe custody of the accused to  bring him before the 
court; o r  

' -  (b) he is not confined in a prison, the court shall issue a summons 
or a warrant to compel the accused'to attend before the court and 
thc provisions of Part XIV relaling* to summons and warrant are 
applicable muiatis r n u t a ~ i s .  

(2) Notwithstanding subsectio~i ( 1 ), the court may '9 
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(a) cause the offender to be removed andbto.be kept out of court, 
where he misconducts himself by interrupting the proceedings so 
ihat to continue the proceedings in his p r ~ m  w d d  AOL be 
feasible; or 
(b) permit the offender to be o u t  of court during the whole or any 
part of the hearing on such conditions as the court considers 
pr opcr. 

694,(1) A person who is sentenced to detention in a penitentiary for an 
, rndetcrminate period under this Part may appeal to the court of appeal 

iigalnst that senlence on any ground of law or fact or mixed law and fact. 
( 2 )  The Atrorney General rnay appeal to the court of appeal against the 

dism~ssal of an application for an order under this Part on any ground of 
law. 

(3) On a n  appeal against a sentence of detention in a penitentiary for an 
indeterminate period the court of appeal may 

(a )  quash such sentence and impose any sentence that might have 
been imposed in respect of the offence for which the appellant 
was convicted, or order a new hearing; or 
(b) dismiss the appeal. .. 

(4)  On an appeal against the dismissal of an a'ppli~ation for an order 
under t h ~ s  Part the court of appeal may , 

( a )  allow the appeal, set aside any sentence imposed in respect of - ' 

[he offence for which the respondent was convicted and impose a 
sentepce of detention in a pcnitkntiary for an ideterminare 

, * period, or order a new hearing; or 
(b) dismiss the appeal. 

(5) A judgment of the court of appeal imposing a sentence pursuant to . 
this section has the same force and effect as if  i t  were a sentence passed by 
)he trial court. 

(6) Notwthstanding subsection 649(1), a sentence imposed on an 
offender by the court of appeal pursuant to this section shall be deemed to I 

have commenced when the offender was sentenced by the court by which he 
was convicted, - I 

(7) The provisions of Part XVIII w i ~ h  respect to procedure on appeals - 
apply, n~utatis mirrandis, to appeals under this section. 

,.- 
695. Where a court, pursuant to section 648, finds an offender to be a 

dangerous offender and imposes a sentence of detention in a penitentiary 
for an indeterminate period, the court shall order that a copy of all reports 
or testimony given by psychiatrists, psychologists or criminologists and any 
observations of the court with respect to the reasons for the sentence, 
together with a transcript of tne trial of the dangerous offender be 
forwarded to the Solicitor General of Canada for his information. 

695.1(1) Subject to subsection (2). where a person is in custody under a 
scntcncc of detention in a penitentiary for an indeterminate period, the 

' National Parole' Board shall, forthwith after the expiration of three years 
from the dayL on which that, person was- taken into custody and not later 

/ 



than every two years thereafter, review the conbtion, history and 
circumsrances of that person for the purpose of determining whether he 
should be granted parole under the Parole Act and, i f  so, on what 
conditions. 

(2) Where a person is in custody under a sentence of detention in a 
penitentiary fur an indeterminate pertod that was imposed before the 
Crrrnrnal L a w  Amendrnenr Act, 1977 came into farce, the Narional Parole 
Board shall, at least once in every year, review the condition, history and 
circumstances of that person for the purpose of determining whether he 
should be granted parole under the Parole Act a ~ d ,  i f  so, on what 
conditions. 

738. . . . 
(5) Notwithstanding s~bsection ( I  ), the summary convict ton court 

may, at apy time before convicting a defendant or making an order against 
h ~ m  or dismissing the information, as the case may be, when of the op~nion, 
supported by the evidence, or, where the prosecutor and defendant consent, 
by the report in writing, of at least one duly qualified medical practitioner, 
that there is reason to believe that the defendant is mentally i l l ,  by order In 
writing, 

(a) direct the defendant to attend, at a place or before a person 
specified in the ,order and within a time specifled therein, tor 
observation; or 
(b) remand the defendant to wch custodv as the court directs for 
observation for a pe~iod not exceeding thirty days. 

(6) Notwithstanding subsection ( 5 ) ,  a summary conviction court may 
remand the defendant in accordance therewith 

(a) for a period not exceeding thmy days without having heard the 
evidence or considered the report of a duly qualified medical 
practitioner where compelling circumstances exist for so doing 
and where a m e d i d  practitioner is not readily available to 
examine the accused and give evidence or submit a report; and 
(b) for a period of more than thirty days but not exceeding sixtv 
days where it  is satisfied that observation for such a period is 
required in all the circumstances of the case and that opinion is 
supported by the evjdenc or,  where the prosecutor and the 
accused consent, by the J f  port in writing, of at least one duly 
qualified medical practitioner. 

(7) Where, as a result of observations made pursuant to an order issued 
under subsection (5) .  it appears to a summary conviction court that there is 
sufficient reason to doubt that a defendant is, on zsccount of insanity, 
capable of conducting his defence, the summary conviction court shall 
direct that an issue be tried as t o  whether the defendant is then, on account 
of insanity, unfit to stand his trial. 

(8) Where a summary conviction court directs the trial of an issue 
under subsection (7), i t  shall proceed in accordance with section 543 in so 
far as that section may be applied. 



Parole Act, R.S.C. 1970, c .  P-2, as amended. 

6. Subject to this Act, the Penitenliory Act and the  Prisons onb 
Heforrnatorres Act, the Board has exctusivc jurisdlctron and  absotute 
discretion to grant or refusc !o grant parole or a temporary absence without 
escort pursuant ro the Penilentrary Act and to revoke- p a d e  terminate 
day parole. 

7.(1) Where, in the case of a person sentenced to a term of 
imprisonment in respect of which the Board has exclusive jurisdiction to 
giant, refuse to grant or revoke parole, that person is at the time of such * 
sentence or at any time during such term of imprisonment sentenced to a 
term of imprisonment imposed under ap enactment of a provincial 
legislature that is to be served either concurrently with or immediately after 
[he expiration of (he term of imprisonment in respect of which the Board 
has exclusive jurisdiction, the Board has, subject to this Act, exclusive 
jurisdiction and absolute discretion to grant, refuse to grant or revoke 
parole in relation to both such terms of imprisonment. . . . 

R . ( . l )  The Board shall at the times prescribed by the regulations 
(a)  review the case of every inmate w h o  is sentenced to 
imprisonment in or transferred to a penitentiary for two years or 
more, other than the case of any such inmate who advises the 
Uoard in wri t ing that he does not wish to be granted parole by t e C Uoard, and who has not, in writing, revoked such advice; and - 

(b) review such cases of inmates serving a sentence of 
~mprisonment of less than two years as are prescribed by tne 
regulations, upon application by or on behalf of the inmate. 

(2) Upon reviewing the case of an inmate as required by subsection (1 )  
the Board shall decide whether or not t o  grant parole. 

lo.(]  ) The Board may 
(3) grant parole to an inmate, subject to any terms or conditions it 
considers desirable, i f  the Board considers that 

( i )  in the case of a grant of parole other than day parole, the 
inma-te has derived the maximum benefit from imprisonment, 
(ii) the reform and rehabilitation of the inmate will be aided by 
the grant of parole, and 
(iii) the release of the inmate on parole would not constitute an 
undue risk to society; 

(b) impose any terms and conditions that it considers desirable in 
respect of an inmate who is subject to  mandatory supervision; 
(4 [repealed] 
(d) grant discharge from parole to any paroled inmate, except an 
inmate on day parole or a paroled inmate who was shtenced to 
d n t h  or to impr'isonmcnt for life as a minimum punishment; and 
(e) in its discretion, revoke the parole of any paroled inmate other 
than a paroled inmate to whom discharge from parole has been 
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granted, or revoke the parole of any.person'who is in custody 
pursuant to a warrant issued under section 16 notwithstanding 
that his sentence has expired. 

(2) The Board or arty person designated by the €%akmm may 
terminate a temporary absence without escort granted ,to an inmate 
pursuant to s&tiuns 26.1 or 26.2 of the Penifenriary ACI or the day gar& 
of any paroled inmate and, by a warrant in writing,- authorize the 
apprehension of the inmate and his recommitment to custody as provided in - 

this Act. 

11. Subject to such regulations as the Governor in Council may make 
in that behalf, the Board is not required, in considering whether parole 
should be granted or revoked, to personally interview the inmate or any 
person on his behalf. 

Parole Regulafions, C.R.C. 1979, c. 1249, as amended. 

3.(1) This Part does notapply to a provincial parole board. . . . 
4. These' Regulations are subject to section 28 of the Criminal Law 

Amendrnenr Act (No. 2), 1976, and to section 674 of the Crimrnal Code. 

5. Subject to sedons-6 to 8 and section 11.1, the portion of the term of 
imprisonment tha t  a n  inmate must serve before full  parole may be granted 
is one-third of the term of imprisonment imposcd on him or seven years, 
whichever is the lesser. 

6. The portion of the term of imprisonment that an inmate sentenced to 
imprisonmept for life must serve before full parole may be granted is as 
folhJws: 

(a) where the inmate is sentenced to imprisonment for life 
otherwise than as a minimum punishment, seven years, 
(b) where the inmate is senfenced to imprisonment for' life as a 

" minimum punishment before January 4, 1968, seven years, and 
(c) where the inmate is sentenced to imprisonment for life as a 
minimum punishmerit on or after January 4, 1968, but before 
Jariuary 1,  1974, ten years, 

- minus any time spent in custody between the day on which the inmate was 
arrested and taken into custody irr~espect of the offence for which he was 
sentenced to imprisonment for-life and the day the sentence was imposed. 

7. The portion of the term of imprisonment that an inmate in respect of 
whom a sentence of death was commuted to imprisonment for life before 
January 1,  1974 must serve before full parole may be granted is ten ears 
minus any time spent in custody between the day on which the inmate was 
wrested and taker, into custody in respect of the offence for which he was 
sentenced to death-and the day the sentence was commuted to a sentence of 
imprisonment for life. 
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8 4  ) Subject to subsection (t),  where an inmate on whom a sentence of 
~mprlsonment of five years or more has been imposed for an offence for 
wh~ch he was liable to imprisonment for ten years or more and the offence 

- 

rnvblved conduct that \ 

(a) seriously endangered the life or safety of any person. 
(b) resulted in serious bodily harm to any person, or 
(c) resulted in severe psychological damage to any person, 

the portion of the term of imprisonment that the inmate must serve before 
full parole may be granted is one-half of the term of imprisonment so 

B ~mposed or seven years, whichever is the lesser. 
(2) Subsection ( I )  does not apply to an inmate unless the inmate has 

been convicted of the offencc referred to in that subsection after the coming 
into force of these Regulations and within ten years of the expiration of a 
term of imprisonment imposed on that inmate of five years or more for an 
offencc for which he was liable to imprisonment for ten years or more that 
involved conduct described in paragraph (I)(a), (b) or (c). a 

9. Subject to sections 10 and 11.1 the portion of the term of 
imprisonment that an inmate must serve befsrc day parole may be granted 
is as follows: 

(a) where the inmate was, before October 15, 1977, sentenced to 
prevcnrive detention, one year; 
(b) where the inmate was, on or after October 15, 1977, sentenced 
tit  detention in a penitentiary for an indeterminate period, three 
years; 
(c) where the term of imprisonment imposed on an inmate i s  
twelve years or more, the term of ~mprisonment prescribed by 
section 5 minus two years; 
(d) where the term of imprisonment imposed on the inmate is less 

, than twelve years, but is two years or more, one-half the term of 
imprisonment prescribed by section 5 or six months, whichever is 
the greater; and 
(e) where the term of imprisonment imposed on the inmate is less 
than two years, one-half the term of imprisonment prescribed by 
section 5. 

10. The portion of the term of imprisonment that an inmate sentenced 
to imprisonment for life must serve before day parole may be granted is as 
follows: 

(a) where the inmate is sentenced to imprisonment for life 
otherwise than as a minimum punishment, five years; 
(b) where the inmate is sentenced to imprisonment for life as a 
minimum punishment before January 4, 1968, the term of ,, 
imprisonment prescribed by paragraph 6(b) minus three years; 
and 
(c) where Phe inmate is sentenced to imprisonment for life as a 
minimum punishment on or after January 4, 1968, but before 
January 1, 1974, the term of imprisonment prescribed by 
paragraph 6(c) minus three years. 



11. The portion of the term of imprisonment that an inmate in respect 
of whom a sentence of death was commuted to imprisonment for life before 
January 1 ,  1974, must serve before day parole may be granted is the term of 
imprisonment prescribed by section'? mints three years. 

I 11.1 The i3oard may grant full parole or  day parole to an inmate, other 
than an inmate referred to in sections 6 to 8, paragraph 9(a) or (b) or section 

i 10 or 1 1 ,  before the inmate has served the portion of the term of - 

li imprisonment prescribed by section 5 or 9, as the case may be, if  
' (a) the iilmate is terminally ill; I 

0 
(b) the inmate's physical or mental health is likely to suffer serious 
damage if he continues to be held in confinement; or 

1 
$ (c) there is a deportation order made against the inmate under the 

Immigration Act, 1976 and the inmatelis to be detained under that 
Act until deported. 

l2.(l) Subject to subsection (2). the portion of the term of 
imprisonment that an inmate must serve before temporary absence may be 
authorized is as iollows: 

' 
(a) where the inmate is serving a sentence of imprisonment for 
life, the period of time required to be served by the inmate to 
reach his full parole eligibility date, minus three years; 
(b) where the inmate is serving a tefm of imprisonment other than 
a sentence of impkonment  for life, one-half the period of time 
required to be served by the inmate to reach his full parole 
eligibility date or six months, whichever is the greater; 
(c) where the inmate has been sentenced to detention in a 
penitentiary for an indeterminate period, three years. 

(2) Subs'ection (I)  does not apply 
+- (a) to an inmate admitted to a penitentiary prior to the coming 

into force of this section; or 
(b) to an inmate whose life or health is in immediate danger and 

'L 

temporary absence without escort is required in order to 
administer emergency medical treatment. 

13. An inmate sentenced to 
(a) imprisonment for life, 
(b! a term of imprisonment of two years or more, or 
(c) detention in a penitentiary for an indeterminate period 

shall be notifed, in writing, by the Board of his 
(d) full parole eligiblity date, 
(e) day parole 
(0 temporary 

within six months of his 

14. The review for full parole required by paragraph 8(l)(a) of the Act 
- shall be carried out.by the.Soard on the inmate's frr l l  r~arole eligibility date 

unless the Board has, of its own motion or on  applicz'ion by or on behaif of 
the inmate, reviewed the case of the inmate prior to that date. 



IS.(I)  Subject to subsections (2) and (3), the review referred to in 
section C4shall be byway of a hearing beforenot tcss than twommbersof - -  

the Board unless the inmate requests, in writing, that the review be 
conduc~ed without a hearing. 

(2) Where i t  is not possible to comply with subsection (1) because the 
inmate is not in lawful custody, the review referred to in that subsection 
shall be carried out as soon as practical after the Board is informed of the 
inmate's return to custody. 

(3) Subsection ( I )  does not apply to an inmate detained in a provincial 
institution unless the inmate is a federal inmate. 

16.(1) Where the Board conducts a review referred to in section 14 and 
does not, at that time, grant the inmate a full parole, the Board shall, during 
the period the inmate remains in custody, review the case of the inmate 

@ (a) on the day that is two years after the date of the inmate's full 
parole eligibility date, and 
(b) thereafter on the day that .is two years from the date of the 
immediately preceding review, 

until full  parole is granted or the inmate's sentence has expired according to 
law. 

(2) Subsection ( 1 )  does not apply where the Board has, of its o w n  
motion or on application by or on behalf of an inmate, reviewed the case of 
thc innlate after that inmate's full parole eligibility date and before the time 
prescribed by paragraph (l)(a) or (b), as the case may be. 

17.(1) SuSject to subsection (3), :he Board shali furnish an inmare 
whose case is to be reviewed for full parole pursuant to paragraph 8(l)(a) of 
the Act, orall&or in writing, with all relevant information in the possession 
of the Board, 

(2) Where the Board decides to provide an inmate with info tion in 
writing referred to in subsection ( I ) ,  such information shall be provi d at 
least fifteen days before the review. "%. 

(3) The Board is not required pursuant to subsection (1) to furnish.an 
e inmate with any information 

(a) contained in a document prepared before the coming into 
force of this section; 
(b) described in paragraphs 54(a) to (g) of the Canadian Hwnan 
Rights Act. 

18.(1) Subject to subsettion (2). the cases of inmates serving a sentence 
of Icss than two years that must be reviewed by the Board pursuant to  
paragraph 8(l Xb) of the Act are those c a s a  in which 

(a) the Boa'rd has received from or on  behalf of an inmate an 
application for fuil parole; and 
(b) the application is recebed 

(i) not earlier than four months before the inmate's full parole 
eligibility date, and 
(ii) not later than four months before the expiration of tw* 
thirds of the term of imprisonment to which the inmate was 
s e n t e n d .  



- 
-_I_-- ..__ - 

(2) The Board is not required to review any application described in 
subsection ( I )  that is received within six months af a previous decision to 
deny parole to that inmate. 

19.(1) When the Board has carried out the review required by 
paragraph 8( l )  (a) or (b) of the Act, i t  shall, as soon as possible after the 
completion of the review, inform the inmate, orally or in writing, of its 
decision as to whether or not full parole has been granted. 

(2) Where the decision referred to in subsection ( I )  is not to grant full  
parole to the inmate, the Board shall, within fifteen days after making the 
decision, inforrn~the inmate, in writing, of the reasons for the decision and 
the time when the ~ o a r d ~ w i l l  review his case in accordance with section 16. 

. . . 

22.(1) Where a decision is made, by the Board in respect of a federal 
inmate that 

(a) denies full parole t o  that inmate, other than to an inmate 
' referred to in section 1 1.1, 

(b) revokes the parole granted to that inmate, or 
(c) revokes the mandatory supervision of that inmate, 

the inmate may request the Board to re-examine the decision. 
(2) Where the request referred to in subsection (1) is received within 

thirty days of the date the inmate is notified of the decision by the B03rd. 
' 

the Board shall, and in any other case the Board may, cause the decision to 
be re-examined. 

(3) A re-examination uncier this section shall 
(a) be conducted by Board members who did not participate in the 
decision bein6 re-examined; and 
(b) be conducted by way of a re-examination of the material on 
which the decision being re-examined was rendered by the Board, 
together with. any other relevant information that was not 
available at the time of that decision. 

23.(t) Subject to subsection (3), the minimum number of members of 
the Board who must vote before a parole may be granted or denied is as I 

follows: 
(a) where the inmate is 

(i) sentenced to imprisonment for life as a minimum 
punishment, 

. i 
I 

(ii) serving a sentence of imprisonment for life to which a I 
sentence of death has been commuted, 
(iii) serving a sentence of detention in a penitentiary for an 

j 
indefinite period, or - 
(iv) serving a sentence of preventive detention, 

seven members; 
fb) where the inmate is sentenced to imprisonment for life 
imposed othelwise than as a minimum punishment or is serving a 
term of imprisonment of ten years or mote '  or terms of 
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imprisonment the aggregate of which is ten years or more, five 
members; .. - pp - --- -- - 

(c) where the inmate is sentenced to imprisonment of five years or 
more, but less than ten years, or is serving terms of imprison men^ 
the aggregate of which is five years or more, but less t han ten  
years, three members; and J 

(d) where the inmate is sentenced to a term of imprisonment of 
- P  less than five years or  terms of imprisonment the aggregate of 

which is less than five years, two members. 
(2) Subject to subsection (3). the minimum number of members of the 

~ o a r d  who must vote before temporary absence may be granted or denied is 
as follows: 

(a)  where the inmate is sentenced to imprisonment for life 
imposed as a minimum punishment or to which a sentence of 
death has been commuted, or  is serving a sentence of detention rr t  
a penitentiary for an indeterminate period, seven members; and 
(b) where the inmate is sehing a sentence other than a sentence 
described in paragraph (a), two members, unless the grant of 
parole to h%n would require more than two members, in which 
case the authoriiation of temporary absence requires the snrnr. 
number of votes as are required to grant full parole until the f i r \ [  

temporary absence has been au thorrzed and thereafter tu b 
members. - 

5 

Where, at any time during the voting on a review of a case of an 
,inmate to grant or deny parole or  iemporary absence I 

(a) mc:e t h a ~  one-third of thc members of the Board yotin,-, in. 
the case of an inmate referred to in paragraph (I)(a) or (2)(a), or 
(b) more than one~half  of the members of the Board votlng, in 
any case other than a case referred to in paragraph (a) where the 

.* n u m b u f  members required to vote exceeds two 
have voted to deny, parole or temporary absence, the minimum number of 
members who must vote on the review& such number as have voted at the 
time the last vote to deny parole or temporary absence, as the case may be, 
is cast. 

(4) The minimum number of members of the Board who must vote in 
case of a revocation of parole or  mandatory supervision o r  in any other case 
not provided for by subsection ( 1 )  or (2) is two members. 

(5) Nothing in this sq t ion  prohibits the Chairman of the Board from 
directing that any number of members of the Board greater than the 
minimum prescribed by this section shall consider a case and cast therr 
votes. 

24.(1) Subject to subsection (2), the minimum number of affirmative 
votes by members of the Board required to grant parole or temporary 
absence is as follows; 

(a)  in any case referred to in parggraph 23(l)(a) or (Z)(a), two- 
thirds of the nuinber of members of rhc Board voting; and 
(b) in any case other than a case referred to in paragraph 23(l)(a) 



h* or (2)(a), a majority of c number of members of the Board 

( 2 )  Where the minimum number df members prescribed by this section 
4 0  vote on a revlew of a case of any inmate is two, the decision in that case 
shall require 

(a )  unanimity of those votes; or  
(b) where there is no unanimity of votes, the assignment by the 
Chairman of the Board of a further member to cast his vote and '  

4' 
thereupon t he decision shall be effected by majority vote. 

i 

27, This Part applies to a provincial parole board. 

28. Subject to sections 29 to 31.1, the portion of the term of 
imprisonment that an inmate must serve before full  parole may be granted 
is one-third of the term of imprisonment imposed on him or seven years, 
wh~chever is the lesser. 

J 

29. Where an inmate is sentenced to imprisonment for life otherwise 
than as a minimum punishment, the portion of the term of imprisonment 
11-131 the inmate must serve before fu l l  parole may be granted is seven years 
rninus any time spent in c u s t ~ d y  berween the day on which the inmate was 
arrested and taken into custody in respect of the offence for which he was 
sentenced to impriwnment for life and the day the sentence w ~ s  imposed. 

30.(1) Subject to subsection ( 2 ) .  where an inmate on whom a sentence 
of impr~sonment of five years or more has been imposed for an offence for 
which he was liable to imprisonment for ten years or  more and the offence 
involved conduct that 

(a)  seriously endangered the life o r  safety of any person, 
(b) resulted in serious bodily harm to any person, or 
(c) resulted in severe psychotogical damage to any person, 

the portion of the term o f  imprisonment that the inmate must serve before 
full parole may be granted is one-half of the term of imprisonment so 
imposed or seven years, whichever is the lesser. 

(2) Subsection ( 1 )  does not apply to an  inmate unless the inmate has 
been convicted of the offence referred to in that subsection after the coming 
into force of this Part and within ten years of the expiration of a term of 
imprisonment imposed on that inmate of five years or more for an offence 
for which he was liable to imprisonment for ten years or more that involved 
conduct described in paragraph (l)(a), (b) o r  (c). 

31.(1) Subject to section 31.1 the portion of the term of imprisonment 
that an inmate must serve before day parole may be granted is as follows: 

(a) where the term of imprisonment imposed on the inmate is 
t w e k  pear or morr; the  term of imprisonment prescribed by 
section 28 minus two years; 
(b) where the term of imprisonment imposed on the inmate is Iess 
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'I than twelve years, but is two years or more, me-half the term of 
imprisonment prescribed by section 28 or six months, whichever is 

-- - - - 

the greater; 
. (c) where the term of imprisonment imposed on the inmate is less 

than two years, one-hatf the term of imprisonment prmcribcd by 
section 28; and 
(d) where the inmate is sentenced to imprisonment for life 
otherwise than as a minimum punishrnen ars. 

(2) Nothing in this section requires a provinci board to receive 
or consider an application for day parole. 

31.1 A provincial parole board may grant full parole or day parole to 
an inmate, other than an inmate referred to in section 29 or 30, before the 
inmate has served the portion of the term of imprisonment prescribed by 
section 28 or 3 1 ,  as the case may be, i f  

(a) the inmate is terminally ill; 
(b) the inmate's physical or men~al health is likely t 
damage i f  he continues tobe held in confinement; or 
(c) there is a deportation order made against the inmate under the 
Immigration Act, 1976 and the inmate'is to be detained under that  
Act until deported. 

32.(I) Subject to subsections (1) and (3). a provi"cial parole board shall 
review the case of an inmate when the board receives an application for ful l  
parde made by or on behalf of that inmate. 

(2) Where i t  is not possible to comply with subsection ( I )  because the 
inmate is not in lawful custody, the review. referred to in that subsection 
shall be carried op& as soon as practical after the provincial parole board is 
informed of the inmate's return to custody. 

(3) A provincial parole board is not required to review the case of an 
inmate where the application referred t~ in subsection ( I )  is received 

(a) within six months of a previous decision in respect of,that 
inmate @deny full parole where the term of imprisonment being - served icless than two years; or 
(b) within two years of a previous decision in respect of that 
inmate to deny full parole where the term of imprisonment being 
served is two years or more. 

33.(1) When a provincial parole board has carried out a review required 
by subsection 32(1), it shall, as soon as possible after the completion of the 
review, inform the inmate, orally or in writing, of its decision as to whether 
full parole has been granted or denied. - 

(2) Where the decision referred to in subsection ( 1 )  is not to grant full 
p r o l e  to the inmate, the provincial parole board shall, within fifteen days 
after making the decision, inform the inmate, in writing, of the reasons for 
the decision. 

34. Nothing in rhesc Regulations requires a provincial parole board; in 



considering whether, in respect of an  inmate, parole should be granted or 
revoked, to personally interview the inmate or any person on his behalf. 

... 
36.(1) The minimum number of members of a provincial parole board 

who must votc before a parole may be granted or denied is as follows: 
(a) where the inmate is sentenced to imprisonment for life 
imposed otherwise than as a minimum punishment o r  is serving a 
term of imprisonment of ten years or  more or  terms of 
imprisonment the aggregate of which is ten years o r  more, five 
members; 
(b) where the inmate is sentenced to imprisonment of five years or 
more, but less than ten years, or is serving terms ,of imprisonment 
the aggregate of which is five years o r  more, but less than ten 
years, three members; and 
(c) where the inmate is sentenced to a term of imprisonment of 
less than five years or terms of imprisonment the aggregate of 
which is less than five years, two members. 

(2) Nothing in subsection ( 1 )  prohibits the chairman of a provincial 
parole board from directing that any number of members of the board 
greater than the minimum prescribed by that subsection shall consider a 
case and cast their votes. 

31. (1)  Subject to subsectio (2). the minimum number of affirmative 
votes required to grant parole is "$ 

(a) a majrjrity G [  !he minimum number of mcnlllcrs reqkired tu 
vote pursuant to section 36; or 
(b) a majority of the number of members voting, where. the 
number of members voting is greater than the minimum number 
required to votc pursuant to section 36. 

(2) Where the minimum number of members prescribed by section 36 
to vote on a review of a case of any inmate is two, the decision in that case 
shall require 

(a) unanimity of those votes; or  
- (b) where there is no unanimity, the assignment by the chairman 

of the provincial parole board of a further member of the board 
to cast his vot;3 and* thereupon the decision shall be affected by a 
majority vote. 

Penitentiary Act, R.S.C. 1970, c. Pa, as amended. 

19.(1) The Minister may, with the approval of the Governor in 
Council, enter into an agreement with the government of any province to 
provide for the custody, in a mental hospital or other appropriate 
institution operated by the province, of persons who, having been sentenced 
or committed to penitentiary, are found to be mentaHy ill  o r  mentally 
defective at any time during confincmcnt in penitentiary. 

(2) Where no agreement has been made pursuant to subsection (1 )  



between the Minister and the government of any province from which rr 
mentally i l l  or mentally defective person is sentenced or committed to 
penitentiary, the officer in charge of the penitentiary mayF on theadvkco_f 
the penitentiary physician or psychiatrist, refuse to accept custody of that 
person under the sentence or committal or, if  custody of t hat person has 
been accepted, may, under the authority of a written direction by the 
Commissioner, return that person to the prison or other place of 
confinement from which he was received. . . . 

(4) A person who, pursuani to subsection ( I ) ,  is confined in a 
provincial hospital or other institution shall, during the term of his 
confinement therein, be deemed to be confined in a penitentiary. 

26.2(1) Where, pursuant to an agreement under subsec:ion 19(1), an 
inmate has been admitted to a provincially operated mental hospital or to 
any other provincially operated institution in which the liberty of the 
patients is normally subject to restrictions, the officer in charge of the 
provincial institution may permit temporary absences from that institution 
within the limits prescribed in paragraph 26(b) 

(a).with escort, when he is delegated that authority by the officer 
in charge of the penitentiary in which the inmate was last 
confined; and 
(b) without escort, when he is delegated that authority by the 
National Parole Board. 

~en'itentiary service Regulations, C.R.C. 1978, c. 125 1, 
as amended. 

16. Every inmate shall be provided, in accordance with directives, with 
the essential medical and dental care that he requires. 

20.(1) There shall be, at each institution, an appropriate program of 
inmate activities designed, as far as practicable, to prepare inmates, upon 
discharge, to assume their responsibilities as citizens and to conform to the 
requirements of the law. 

(2) For the purpose of'giving effect to subsection (1) the Comrnissioncr 
shall, so far as practicable, make available to each inmate who is capable of 
beqefitting therefrom, academic or vocational training, instructive and 
productive work, religious and recreational activities and psychiatric, 
psychological and social counselling. 

23. The records of the service concerning inmates and former inmates 
are confidential and information therein shall not be disclosed to any 
person except as authorized by directives. 



I.  Section 2 of the Criminal Code is 
amended by adding thereto, in alphabetical 
order wi th in  the section, the following 

- definitions: h_ 

1 " "mental disorder" means a disease of the 
mind and includes a disability of the 
mind; 

"unfit to stand trial" means, in respect of 
an accused, the inability of the accused 
on account of mental disorder to con- I0 
duct a defence at any stage of the pro- 
cecdings in  rcspect of an offence 
charged against the accused or to 
instruct counscl to do so and, in particu- 
lar, the inability of the accused to 15 

(a)  understand the nature or object 
of the proceedings, 
( h )  understand the possible conse- 
quences of the proceedings, or 
(c) comm~nicate wi th  counsel;" 2 0 

2. Section 16 of the said Act ii repealed 
and the following substituted therefor: 

"16. No person shall be convicted or 
discharged under section 662.1 of an 
offence in  rcspect of an act or omission o n 2  

5 

the part of that person that occurred while 
that person suffered from a mental disor- 
der that rendered him incapable of 
appreclatlng natur tand q u a l m  t t h e  
act or omission or of knowing that the act 5 
or omission is wr~ng." 

3. The heading preceding section 542 and +( - 
secuons 542 to 547 of the said Act are 
repealed and the following substituted .$ 
there for: 10 

" ~ e n t a l  Disorder 

542. FO@ purposes of sections 543 v to 
547.36, 
"accused" includes a defendant in surn- 

mary conviction proceedings and an 
accused in respect of whom a verdict of 15 
not criminally responsible by reason of 
mental disorder has been rendered; 

"assessment" includes observation and 
examination; 

"court1* means a court, including a sum-20 
mary conviction court within the mean- I 

ing of section 720. judge, justice or pro- 
vincial court judpe and includes a judge 
of the court of appeal within the mean- 
ing of section 601; 25 

"disposition" means a disposition made 
under section 547.28; 

"disposition report" means a report on the 
mental condition of an accused made by 
a person who has made an assessment of 31 
that person pursuani to an order made 
under section 544 or to whom responsi- 
bility for the assessment or treatment of 
the accused has been assigned by virtue 
of a disposition; 3 1 

"party", in respect of proceedings to deter- 
mine the appropriate disposition to bc 
made by a court or Review Board in 
respect of an accused, means 

( a )  the accused, 4( 
(b) the hospital or person in charge 
of any other place where the accused 
is detained or is to attend p xsuant to 
an order made under section 544 or 
subsection 547.28( t ), 4 1 
(c) the Attqney General of the prov- 
ince where the disposition is to be 



made, on the application of the Attor- 
ney General to the court or Review 
Doard, 
( d )  any other person hav inga  sub- 
stantial interest in the proceedings 5 
designated by the, court or Review 
Board as  a party tq. the proceedings, 
or 
(P )  where the disposition is to be 
madc by a court, the prosecutor of the 10 
charge against the accused; 

"prescribed" means prescribed by regula- 
tions made by the Governor in Council; 

"qualified~medicd practitioner" means a 
person duly qualified by provincial law 15 
to practise medicine; 

"Review- Board" means, in  respect of any 
province, the board established or dcsig- 
natcd for that province pursuant to sec- 
tion 547.2 1 .  20  

Rules o -  E~l idence 

(2 )  The privilege under subsection ( I )  4 0  
does not apply at 

543. (1)  Where an assessment of the . 
mental condition of an accused or the 
treatment of an accused is carried out by 
virtue of an order made under subscction 
544( 1 ) or a disposition madc under section 25 
547.28, any statcment made by the 
accused $0 the person specified in the order , 
or responsible for that assessment or treat- 
ment of the accused or to a acting 
under t h ~  J;rection of that person, during 30 
the course and for the purposes of that 

( a )  a hearing to determine the fitness of 
the accuscd to stand trial in respect of a , 

statement made by the accused during 
the course of an assessntent made by45 

assessment or treatment, is privileged and, 
subject to subsections (2) to (4), no evi- 
dence of or relating to that statement is 
admissible without the consent of the 35 

virtue of an order under subsection 
544(1)  for the purpose of determining 
whether the nccused is unfit to srnntl 

" 

( h )  n kenring held by n ,court parstlnnt 51 
to subscction f 4 7 . 2 2 f l )  or by n 12ev1cw - 

Doard pursuant to section 547.14 or 
547.32 i n  respect of a stntemcnt mndc 
by the accused during the courrc of ;\I\ 

nssessm,&t made by virtue of' an order I 0  
under s u ~ c t i o n  4 4 (  1 ) for thc purpose 
of determining the npproprintc tlispo~i- 
tion to be mnde by the cour-1 or I<evlew 
Doard. in respect of' the accused. 

accused in any proceeding before a court, 
tribunal, body or person with jurisdiction 
to compel the uction of evidence, 
other than a pros n for perjury. 

(3) A statement is not privileged urldcr 15 I 

subsection ( I )  where the accuscd puts in  
issue his mental condirion at thc time of 
the offence charged, but thc statcmcnt is 
admissible only on that issue. 

( 4 )  Where an accuscd tcslifies at a pro- 20 
ceeding and his tcstimonv is incor~s~strrnt In  

a material particular with a slnlcnwnt 
referred to i n  subsection ( I )  rh3t the 
;~ccused made previously. e\~idencc oi  th;!~ 
previous statement is  ndm~sslblc i n  i h c  2 5 ,  
proceeding but only to challenge the credl- I 
bility of' the accused. I 

Repands 

544. ( I )  s@ct to subsection ( 3 )  and 
sectlon 546. a court h3vlng jurisd~cr~on 
over an accuse'dyn respect of n n  oflcncc 30 
may, on 11s own motlon or on :~ppllca~ton 
of the accused or the prosecutor. ;I\  any 
stage of proceedings against t he accuscd. 
make an order for an assessment of the 
mental condition of the accused for :I pur - 3 5 
pbse mentioned i n  subsection ( 2 )  where 
the court has reasonable grounds to bellcve ' 

' 
that evidence of the  mental cond~tion of 
the accused may be necessary far that 
purpose. 40 

( 2 )  A court may make an ordcr under 
subsect~on ( I )  in respect of an accused lor 
the purpose of determininp 

1 

( 0 )  vheiher the accused is unfit to 
stand trial; 4 5 



(6) whether the accused suffered from a 
mental disorder referred to in section 16 
at the time the act or omission charged 
against the accused occurred; 
(c) where a verdict of unfit to stand 
triat or not criminally responsible on 
account of mental disorder has been 
rendered in respect of the accused, the 
appropriate disposition to be made ,in 
respect of the accused pursuant t6 sub- I 
section 547.22( 1 ) or section 547.24; or 
(d) whe're the accused has been convict- 
ed or the offence, whether an order 
under subsection 662.2( 1 ) should be 
made in respect of the accused. 

A I 

- 
(3)  The prosecutor may not make an 

application for an order under subsection 
( I )  for a purpose mcntioned in paragraph 
( 2 ) ( 0 ) ,  (6) or (d) unlcss 

(a) the accused has been prosecuted by 20 
indictment; or 
( h )  the accused has put in issue the 
nlentsl condition of the accused. 

( 4 )  A n  "'2 er made under subsection (1) 
nlay be in F r n ~  45. 2: 

545. ( 1 )  Subject to this section, an 
ordcr t n d e  under subsection 544( 1 ) shall 
specify 

( n )  the person by whom or the place 
wherc thqassessment is to be made: 3C 
( h )  whether the accused is to be 
remanded in custody for the period 
during which the assessment is to be 
made; and 
(c) the period, not exceeding thirty35 
days, during which the assessment is to 
be made by that person or at that place. 

(2 )  A court may make an order under 
subs;ction 5J4(1) for a period not excied- 
ing sixty days where the court is satisfied 40 
that compelling circumstances exist that . 
warrant. the order being made for such 
period. 

(3) Where an order in respect of an 
accused is made under subsection 544(1) 
for a period not exceedine thir ty  days, the -- 

court mby, on its own motion or on the 
application of the atcused or the prosecu- 5 
tor made during the period in which the ' 

order is in force or on the expiration of 
that period, where the court is satisfied 
that a ionger period is required for the 
assessment of the mental condition of the 1 C 
accused, grant one,extension of the order 
for a period not exceeding thirty days. 

(a) one extension and, where necessary, 
a second extension of the order for a 
period not exceeding thirty days in 
respect of that first or second extension; 
or 30 

(4) An order in respect of an accused 1 
made under subsection 544(1) for the pur- I 

(b) one extension of the order for a 
period not exceeding sixty days. where 
the court is satisf~cd that compelling 
circun~stnnces exist that warrant the 
extension being granted for such period. 35 

pose of determining whether the accused is 1 5 
unfit to stand trial shall not be made for a 
period exceeding three clear days but, on 
the application of the accused or the 
prosecutor made during the period in 
which the order is in  force or on the 20 

" (5) Notwithstanding subsection (4), an 
order in respect of an accused made under 

' 

subsection 544( 1 ) for the purpose referred i 

to in subsection (4) may be made initially 
for a period exceeding three clear days but 4 
not exceeding 

(a) thirty days, where the accused and 
the prosecutor consent thereto; or 
(b) sixty days, where the court is satis- 

- 

fied that compelling circumstances exist 45 
that warrant the order being made for 
such period. 

expirsilon of the order, the court may, 
where t h z  court is satisfied that a longer 
period is required for the assessment of the 
mental condition of the accused for that 
purpose, grant 25 

(6) Where an order in respect of an 
accused is made under subsection (5) for a I 



- 
~ e r i o d  exceeding three clear days but not 
exceeding thirty days, the court may grant 
one extension of the order for a,per id not 
exceeding thirty days. 

(7) Where an extension of an order 
made wder subsectiorf 544(1) is  granted 
pursuant to this section, the court may 
vary the condiiions under which the order 
i s  made. 

546. ( I )  Subject to subsection (2). an 
accused shall not be remanded in c ~ * - - b .  

pursuant to an order made under subsec- 
tion 54461 ) unless - 

(a) the accused consents thereto; 

( b )  -the accused is  required to be 15 
detained in custody in respect of any 
other matter or by virtue of any other 
provision of this Act; 

(c) the court i s  satisfied that detention 
of the accused in custody i s  necessary to 20 
assess the mental condition of the 
accused; or 

(6) 'the prosecutor, having been given 2 
reasonable opportunity to do so, shows 
cause why the detention of the accused 25 
in custody i s  justified within the mean- 

' , -  ing of subsection 457(7). -- L--, st.- -, ),4; 

(2) An accused shall be remanded in 
custody pursilant to an order made under 
subsection 544( 1 ) in the circumstances 30 
and under the conditions set out in subsec- 
tions 457(5. 1 )  ' and 457..7(2), applied in 
respect of this section with such modifica- 
tions as the circunistances require. 

(3)  Where a court has made an order 35 
under subsection 544(1) in respect of an 
accused charged with an offence, during 
the period in which that order i s  in force, 
an order for the interim release or deten- 
tion of the accused may not be made under 40 

l 
or by virtue of any provision of Part X I V  

! or section 608 in respect of that offence or 1 . 
an included offence. i 

(4) The court may, at any time while an 
order in respect of an accused made by the45 
court under subsection 544(1) i s  in force, 
on cause being shown, vary the terms and I 

\ 

conditions respecting the interim relcnsc or 
detention or the accused specified in the 
wdeF in s & ~ h e a m ~ t t f - -  
ers appropriate in the circu~asnnccs. 

547. Subject to section 547.1 5, no ordcr 5 
made under subsection 5 4 4  1 ) shall 
authorize any psychiatric or other trenr- 
ment of the accuscd or direct thc nccuscd 
to submit to such treatment wiihout the 
consent for that treatment given by the I C  
accused or a person who, according lo the 
laws of the province where the order i s  
made, i s  authorized to give such consent 
for the accused. 

Disposition Reports / 

547.1 ( I )  An ordcr made under su bscc- 1 5 
tion 544(1) nlay require that the person 
who makes an assessment of the mental 
condition of the accused pursu;lnt to the 
order prepare a report in writing of IIIC 
results of the assessment. ?(\- * .  

( 2 )  Subject to paragraph 547.27( 1 )(Q), 
where a disposition report i s  required t o  be 
made in writing pursuant to an order of a 
court made under subsection 544( 1 ), the 
report shall be filed with thc court within 25 
such period as may be fixed by the court. 

( 3 )  ~ h e r g  a disposition report i s  filed 
with a court that made an ordcr unrlrr 
subsection 544(1) for the purpose of deter- 
mining the appropriate disp&itiun to be 3 0  
made by a Review Board in respect oC an 
accused .pursuant to section 547.24, ttic 
court or the clerk or other approprinre 
officer of the court shall, forthwith after 
the report i s  filed, cause the report l o  be 35,  
sent to the Review Board. 

(4) Subject to subsections 547.27(2) t o  
(5). where a disposition report i s  filcd with 
a court pursuant to subsection ( 2 ) ,  coplcs 
thereof shall be provided forthwith to rhc 40 
prosecutor. the bccused and counsel, i f  
any, representing the accuscd. 

\ 



Issue of Fitness to Stand Tr 'a1 b 
547.1 1 ( 1 )  An accused shall pre- 

sun~cd f i t  to stand trial unless the court is 
satisfied on a balance of probabilities thai' 
the accused i s  unf i t  to stand trial. 

( 2 )  U'here a court h3.\iing jurisdiction 
over an  iiccused in  respekt of an offence 
Iias, at any stage of the proceedings, 
reasonable \grounds to believe that the 
accused is u n f i t  to stand trial, the court 
may direct that an issue be tried whether 1 
the accuscd is then u n f i t  to stand trial. 

(3)  A direction may be made pursuant 
to subsection (2 )  the court on its own 
motion or on application of the accused or 
the prosecutor but the prosecutor may not 15 
make such an application unless the 
accused is prosecu led by indictment. 

(4 )  Where an application is made under 
subsection 3 )  by the accused or the 
prosecutor. the burden of proving that the 20 
accused is u n f i t  to stand trial is on the 
applicant. 

547.12 Wherc the court has reasonable 
grounds to believe that an accused is unfit 
to stand trial. the court shall, if  the25 
nccuscd is not represented by counsel, 
assign counsel to act on behalf of the 
accusetl. 

1547.13 For tile purposes of subsection 
547 .1  1 ( 2  ). the following provisions apply: 3C 

( 1 1 )  thc court ma) * postpone directing 
I hc t r i i r l  of t he issue \ 

(i)  whcrc the issue arises before the 
close of the C ~ S C  for the prosecution at 
the piclirninary inquiry, unti l  a time 35 
noi later than the time the accused is 
called on to answer to the charge, or 
( i i )  where the issue arises before the 
close of t tie casc for the prosecution at , r h t  trial, unt i l  a time not later t h s n  40 
thc opening of the casc for the 
defence or. on motion of the accused. 
such later rime as the court may 
direct; 

( 6 )  where the trial is held or is to be 
held before a court composed of a judge 
m+Jtffyi - 

(i) if the judge directs the issue to be 
tried before the' accused is given in 5 
charge to a jury for trial on the indict- 
ment, it shall be tried by the number 
of jurors required to try the issues in  
respect of the indictment in the prov- 
ince i n  which the trial is being or is to 10 
be held, and 
(ii) i f  the judge directs the issue to be 
tried after the accused has been giv d 
in charge to a jury for trial on ,the 
indictment. the jurors shall 
to try that issue in additionLto the 
issues in respect'of which thqy are 
already sworn; 

( r )  where the trial is held or is to be 
held before a court, other than a court20 
composed of a judge and jury, the court 
shall try the issue and render a verdict; 
and 

at a preliminary iry or any other 25 

i 
(d) where the issue arises before a court . 

stage of the the court shall F , 

547.14 (I ) where the verdict in respect 
of an issue directed to be tried pursuant to 
subsection 547.1 l(2) is that the accused is 30 
fit to stand trial, the arraignment, prelim- 
inary inquiry, trial or other stage of the 
proceedings, as the case may. be, shall 
proceed as if no such issue had been 
directed to be tried. 35 

(2 )  Where the verdict ib respect of an 
issue directed to be tried pursuant to sub- 
section 547.1 l(2) is that the accused is 
unfit to stand trial, a disposition shall be 
made in respect of the accused pursuant to41 
subsection 547.22(1) or section 547.24 and 
any plea that has been made shall be set 
aside and the jury discharged. 

(3) Where the court has postponed 
directing the trial of the issue pursuant to45 
paragraph 547.1 3(a) and the accused is 
discharged or acquitted at the close of the 



case for the prosecution. 
be tried. 

(4) No proceeding p u r s u a k  
lo section I 547.1 1 shall prevent the  accused & ~ m  

being tried sub;equently on the indictment 
7'8 unless the trial of the issue was postponed 

'pursuanl to subparagraph 547.13(a)(ii) 
and the accused was discharged or acquit- 
ted at the close of the case for the 
prosecution. 1 

547.15 (1) Subject to this section, the 
court or Review Board may, after notice 
given to the accused within the time and in 
the manner prescribed, where i t  is satis- 
fied, on the evidence of a qualified medicd 1 
practitioner described in subsect ion (2). 
that a specific treatment should be admin- 
istered to the accused for the purpose of 
rendering the accused f i t  to stand trial, 

(a) authorize that treatment of the2 
accused, and 

1 .  

(b) where the accused is not detained in 
custody, direct the accused to submit.to 
that treatmerib, 

by the person or at the place and for the 25 
purpose specified in an order made under 
subsection'544(2)(a) or a disposition made 
under paragraph 547.28( 1 ) ( b )  during any 
period in which the order or disposition is 
in force qecified by the court or Review 30 
Board and subject to any other conditions 
that the court or Review Board considers 
appropriate. 

( 2 )  For the purposes of subsection ( I ) ,  
the evidence of a qualified rqedical practi- 35 
tioner shall state that the practitioner 

( a )  has assessed the mental condition of 
the accused; and 
(b) is of the opinion that the accused, at 
the time of the examination, was unf i t  40 - 
to stand trial, that a specific psychiatric 
or other treatment will likely render the . 

accused fit T o  stand trial within_ the 
I period specified by the practitioner and , 

t h a t  without such lreatment the accused 45 
is likely to remain unfit tostand trial. 

(3) An accused in respect of whom a 
motion is made pursuant to subsection ( 1 )  

W " '  ~ g- 

may qhaMengc the motion and adduce any 
evidence for that purpose. 

(4) A court or Review Board shnll riot . . m t h o m , , a n d  nu nrrthnizntim-gkrrpr- 
suant to subsection ( I )  is or shall be 5 
deemed to include, authority to perform 
p s y c h ~ s u r ~ r y  or clectroconvulsive tliera- 
PY. 

. .. 
(5) In subsection (4), 

"elproconvulsive tlwspy" n1en.s a 10 
$rocedure for the treatnlent of certain 
mental disorders that induccs. b v  elcc- 

% trical stimulation of tllc briliri, il scrles 
of generalized convulsions; r, i 

"p~ychorurgery" means any procedure I . (  
that 

( a )  by direct access to the hrain. I 
removes, destroys or intcrruprs t l~c 
continuity of hisrologicallv norn~al 
brain tissue; or 20 
( h )  inserts indwelling electrodes Tor 
pulsed electrical stitnul;~rior~ for I I K  

. purpose of altering -behaviour or trc;tr- 
ing psychiatric illness, 

but does not include neurological prom- 2 5  
dures used to diagnose or treat organic 

brain conditions or to di;ipnow or treat 
intractable physical pain or epilepsy - 
where those conditions arc clearly 
demonstrable. -So 

a 
(6) The court or Review Board shall nor 

authorize treatmeilt pursuant to subsection 
( I ) without the consent of the hospital or 
person in charge of the place wl~erc the 3 5  . 
accused is to be detained for treatment or 
or the person to whom responsibility Tor 
the treatment of the accused is assigried by 
the court or Review Board. 

L 

( 7 )  The court or Review Board m y 4 0  ' 
authorize treatment of a n  accused pursu- 

' 
ant to subsection (1 ) without the ctmscnt 
for that treatment given by the accused o r  
a person who, acco~ding to the laws of thc 
province where ihc order is made. '1s 45 
authorized to give such consent for the 
accused. 



547.16 An accused may be detained in 
a hosdtal or other prace pursuant to an 
order madc under suhsectbn 544Clk tx 
paragraph 547.28(1)(a) after the accused 
l ~ s  bcconre f i t  to stand trial unt i l  the 5 
compterion of the trial or other proceed- ; 
ings during which the order was made of 1 
the accuscd where the court br Review ' 
Ilo:~rd tltat made the order lias reasonable I 

grounds to believe Illat the accused will, i f  10' 
thcaccused does not remain in the hospital 
or other place, become unf i t  to stand trial. 

547.17 ( 1 )  Where a verdict of un f i t  to 
stand trial has been rendered in respect of 
a n  accused, the accused or the prosecutor, 15 
wtlocvcr inte~ids to prove that the accused / 
has subsequently become fi t  to stand trial. 
has the burden of proof of satisfying the 
court that the accused has become f i t  P O  

stand trial. 20 

( 2 )  $he burden of proof referred to in : 
su bsectio6 ( I ) is discharged by proof on a 
balance of_probabiIiiies. 

k 
%,. 

D&nre of M t w a l  Disorder 

547.1-8 ( 1 )  I n  this section and sections 
54;jF. 19 and 547.2, "mental disorder" 2: 
nicnns n mental disorder referred to in 
seclion 16. 

( 2 )  An accused shall be presumed not to 
have been suffering from a mental disor- 
der at the time of the commission of the 3( 
;~llcpcd offence unless the court is satisfied 
u s  ;I balance - -  of - -probabilities.. that the 
accused was suffering from a mental disor- 
dcr at that time. 

( 3 )  W h e ~ e  the court has reasonable 3: 
grounds to believe that an accused suf- 
fered from a mental disorder'at the time of 
the commission of the alleged offence, the 
court may, an its own motion, raise that 
issue. 4C 

,(4) Subject to subsection ( 5 ) ,  an 
accused or the prosecutor map adduce evi- 
dence fur the purpose of establishing that 
the accuscd suffered from a mental disor- 
der n t  the time of the commission of the 45 
alleged offence. 

(5) Where an accused has not put in 
issue the mental condition of the accused 
at the time of the commission of the 
allegcd offence. the court befo~e whom the 
trial is held may bermit the prosecutor to 1 
adduce eviderrce for the purpose OF ertatr- 
lishing that the accused sufferc'd from a 
mental disorder at that time where the 
alleged offence is an indictable offence and 
the court is satisfied that 1 ( 

(a) the evidence previously adduced in 
the case, other than evidence in relation 
to the mental condition of the accused, 
would warrant the jury, or the court 
where there is no jury, being satisfied 15 
beyond a reasonable doubt that the 
accused committed the alleged offence; 
(h)  the admission of the evidence of 
mental disorder to be adduced by the i 
proscutor would not prejudice the201 
accused in his defence; and 
(c) the interests of 'justice equire the 
evidence of mental . disor&ar to be 
adduced by the prosecutor given 

- 

(i) the nature and seriousness of the 25 
alleged offence, 
(ii) the extent to which the accused 
niay be a danger to the public, and 
(iii) the substantial nature of the evi- 
dence to be adduced by the prosecutor 313 
indicating that the accused lacked the 
intent required to commit the offence. 

(6) Where the issue of mental dieorder 
at the time of the commission of an alleged 
offence is raised, the burden of proof with 35: 
respect to that issue is on the proponent. I 

547.19 Where, at the trial of an 
accused charged with an offence, the jury, 
or the judge or provincial court judge, 
where there is no jury, fjnds t ha t  W O  
accused committed the act or o m ~ s s ~ o j  
that formea the basls of t h e e  : 
thatrne accused suflered from a rnel,.d~ 

disorder at the time of the commission of 
that act or omission, t jury, judge or 45 
provincial court judge declare tkat I 



the accuied committed that 3ct or omis- 
sion and render a verdict of not criminally 
~ t s p m f M e  om wmttrtt of m m t  d b .  I 

is rendered in respect of an accused, the 10 
accused shall be deemed not to have been 
acquitted or found guilty or convicted of 
the offence except that 

(a) the accused may plead autrefois 
convict in  respect of any subsequent 15 
charge relating to that offence; 
(b) any court may consider th'e verdict 
in considering an application for judicial 
interim release or in considering wha5 
dispositions to make or sentence to 20  

547.2 ( I )  For greater certainty, where 
an accused is found to have committed an 5 
act or omission that fo~med the basis of an 
alleged offence charged against the 
accuscd and a verdict of not criminally , 
responsible on account of mental disorder 

impose for any offence; and 
(c) the National Parole Board or any 
provincial parole board may cocsider 
the verdict in considering an 3pplication 
for parole or pardon in respect of any 25 
other offence. 

(2 )  No application form for or relating 
to 

( a )  employment in any department, as 

1 

defined - in section 2 of  the Financial 3 0  
Administrarion Act, 

( b )  employment by any Crown corpora- 
tion as defined in section 95 pf the 
Financial Administration Act, 

( c )  enrolment in the Canadian Forces, 35 
or 
(6) employment on or in connection 
with the operation of any work, under- 
taking or business that is within the 
legistative authority of the Parliament of 40 
Canada, 

shall contain any question that by its terms 
requires the applicant to disclose that he 
has been charged with or found to have 
committed an offence in respect of which45 
he has been discharged absolutely under 
paragraph 547.28( 1 )(d) or has completed 
all the dispositions. 

tion for the purposes of any offence under 
any Act of Parliament for which a grcutcr 10 
punishment is prescribed by reason of prc- 

(3) Any pcrson who uses or authorizes 
the use of an application form in contra- 

(2 )  IS ~ I I I I I ~  or an 1. E - 
offence ' punishable on sumnlary convic- 
tion. 5 

P 

vious conuietions. 

(4) For greater certainty, a verdict of 
not criminally responsible on account of 
mental disorder is not a previous canvic- 

Disposirions and Continuing Review 
.=& 

. 547.21 (1)  A Review Doard shall b 

* ' 

appointed by thc Ii$utenant governor in 
"council of the province. 

(2) Among the members of a Kcvicw 
Board of a province shall bc 

(a) at least one person duly qualified bv 20 
the laws of the province to practise psy- 
chiatry; and 
(h)  where only one mcmber is a psy- 
chiatrist referred to in  paragraph ( 0 ) .  at 
least one other duly qualified mcntd 25 
health professional. 

(3) Subject to subsection (4). the chair- 
man of the Review Board of a province 
shall be a judge of the Federal Court or of 
a superior, district or county court of rhc 30 
province or a person who has retired from 
such office. 

(4) Where the person acting as chair- i 
man of the Review Board of a province 
that was established prior to the coming 35 
into force of this section is not a judge or 
other person referred to in subsection (3). 
that person may continue to act as chair- 
man of that Review Board unti l  the expi- 
ration of his term of office if at least one40 
other member of that Review Board is a 
member of the bar of the province or a 
judge or other person referred to in  subsec- 
tion (3). .-. 



54322 (1 ) Where, during any proceed- 
ings. a verdict of unfit to stand trial or not 
criminally reqxmsi-bk orr amttrrt of 
r~ienl:~l disorder i s  rendered in respect of 
an accused, the court before which l t l c  5 
prcmcdings are hcld shall determine when 
the Itevicw I3o;ird w i l l  likely hold a hcnr- 
ing 10 makc a disposition in respect of the 
;~ccused pursuant to section 547.14 and. I 
wliere the court i s  of the opinion that 10 

( ( 1 )  the Doard will not hold a hearing 
Tor r.li;~t purpose within 3 reasonable 
I l r t re  ;~fter t l ~ c  rendering of the vcrtlict. 

( h )  tlie court can rendiiv niake a dispo- 
sitior~ in respccr or ~ l ~ c  accused. and I 5 
(c)  a disposition Should be made forth- 
with, - 

the court may, of i t s  own motion. and 
s t ~ a l l ,  on the application of 'the accused ,or 
thc prowxtur, liold a hearing in accord- 20 
nnce with section 547.24 and make a dis- 
position in respect of the accused. 

(2) No disposition made by a court pur- 
strant to subsect~on ( I ). other tt iari  3n 

7 - i~bsolute discharge, shall conrinuc 111 fo rce  - 3  
lor rnore than three montlis alter the date 
on which the disposition came into force. 

537.23 ( I )  Where a court does riot 
makc a disposition in respect of an accused 
pt.rsu;int to subsection SJ7.22(1). any30 
ordcr for the interim release or detention 
of rhc accused undcr or by virtue of any 
provision of Part XIV or section 544 or 
608 thar i s  in force a t  the time ;1 verdict 
rcfcrrcd lo in subsection 547.22(1) i s  made 35 

cOnt in 
in force, subject to i t s  terms, 

until a isposirion in respect of the accused 
i s  made by the Board pursuant to secrion 
547.24.  

( 2 )  Notwithstanding subsection ( 1 ), a 40 - 
court may, on cause being shown, vacate 
any order referred to in subsection ( 1 )  
previously made by that court and make 
any other such ordcr that the court consid- 
ers to be appr~priate in the circumstances. 45 

C 

547.24 \t1Ilcre a verdict of unfit to 
stand trial or not criminally responsible on 

account of mental disorder i s  rendered in 
respect of an accused, the Board shall, as 
soon as practicable after the rendering of 
the verdictand, where the court has made 
a disposition in respect of the accused 
pursuant to subsection 547.22(1), not later 
thdn the expiration of that $isposition, 
hold a hearing in accordance with section .+ 
547.27 and make isposition in respect 
of the accused. 1 

,$# fi 

547.25 ( 1 )   or the purposes of Actions 
547.24, 547.27, 547.28 and 547.32, the I 
chairman of a ~ev iew '  Board has all the 
powers that are conferred by sections J 
and 5 of the Inquiries Act on commission- 15 

I - 

ers appointed under Part I of that Act. 

547.26 ( 1) The Review Board of each . 
province may, subject to the approval of 
the lieutenant governor in council of the 1 
province, make rules not inconsistent with 20' 
this Act or any other Act of Parliament 
respecting the practice and procedure 
before the Review Board and any rules io 
made apply to any proceeding within t t x  
jurisdiction of the Revicw Board for which 25 
the rules are made. 

(2) Rules of a Review Board made 
under subsection (I) shall be published in 
the Canada Gazette. , 

(3)  Notwithstanding anything in this 30 
section, the Governor in Council may 
make regulations to secure uniformity in 
the rules of Review Boards made undcr 
subsection ( I ) ,  and all uniform rules made 
under this subsection prevail over the rules 35, 
made under subsection (I) and have effect 
as i f  enacted by this Act. I 

547.27 (1 ) The following rules apply t 
a hearing held by a court or Review Boar 
to determine the appropriate disposition t 
be made in respect of an accused: 

((I) the hearing or any paort thereof may I 
be held in private where the court or 
Review Board considers i t  to be in the I 
best interests of the accused and not45 
contrary to the interests of the public to 
do so; 



court or Review Board not later than 
two clear days prior to the date fixed for 
the hearing or such other time as may 

- kfixcck Trh i  court or ~ c v i e w  Hoard 
or  specified by the rules of the court or 
Review Board; the accused is 

tice, the accused requires counsel so" to . 
act; 
( d )  notice of the hearing stating the 10: 
date and time of the hearing, the place I 
at which it is to be held and the right of 
the accused to be represented at  the 
hearing by counsel shall be given to the 

%d the Attorney General of the 15 
province, where Lhe disposition is to be I 
made within the time and in  the manner i 
prescribed or where the hear'ing is 
before the court, within such time and in 
such manner as may be determmed by 20 

( h )  any party to t h ~ ,  proceedings m y  
tender written submissions to thc court 
or Review Board, after having scrvcrt.il 
copy thereof on the other part~cs. u t  u n y  10 
time prior to the &tc fixed fdr the , 
hearing; I 

the court; 
(e) subject to paragraph 0, the 
accused has the right tabe present 
during the whole of the 

( i )  any party to the proceedings may 
adduce evidence. make oral subm~ssions. 
call witnesses and cross-examine an! I5  
witness called by any othcr party and, 

i 
where a disposition report is submitted 
in writing to the court or Review Board, 
may, subject to subscctiors (3)  to (6).  
on applicatim to the 
Board, cross-examine 
made the report; ", 

u) a party t& the proceedings may not 
compel the attendance of witncsscs ; t t  

the hearing. but may rcquest the court 2 5  
or the Chairman of the Hoard to do so; 

( k )  subject to subsecr~orls ( 3 )  10  ( 0 ) .  
any disposition report submitted 10 rhc 
court or Review Board and any other 
'written information before the court or 30 
Review Board in respect of the accuscd 
that is relevant to the hearing shall hc 
available for inspection .by, a the 
court or Review Board shall k use a 
copy thereof to be given to. each of the 35 
parties to the proceedings and counsel, i f  
any, respresentlng the accuscd; and 
(I)  the court or Review Board shall 
cause a record of the procccdrngs to bc 
kept. 40 

I 
(fl the court or the chairman of the25 
Review Board before which the hearing 
is held +may 

' ( i )  cause the accused to be removed 
and to be kept from the place where , 
the hearing is being held where the30  
accused misconducts himself by inter- 
rupting the.hearing so that to contin- . 

. ue the hearing in the presence of the 
accused would not be feasible, 
( i i )  permit the accused to be out of 35 I 

' the place where the hearing is held 
during the whole or any part of the 
hearing on such conditions as the 

-'court or chairman of the Review 
li2 

Board considers proper, or 40 
( i i i )  cause the accused to be removed 
and to be kept out of the place where 
the hearing is being held on being 
satisfied that failure to do so might 
have an adverse effect on the mental 45 
condition of the accused; 

(g) where a disposition report relating 
to an accused .is required to be submit- 
ted to the court or Review Board in 
writing, ~t shall be submitted to the 50 

(2)  Failure to give notice in accordance 
with paragraph (I)(d) or to submit a 
report within the period referred to in 
paragraph (I)(g)  or any other procedural 
irregularity at  the hearing docs not affect 451 
the validity of the proceedi 
accused suffered 
thereby. 



(a) the accused, whetc the court or 
Review Iloard, after examining the 
report or other information, i s  satisfied 
that didosure of the report or part 

I 
thereof or other information 10 

( i )  would be likely to endanger the 
life or safety of a third party, or 
( i i )  would, based on the statement in 

(3) The court or Review Roard shall 
withhold the whole or any part of a d i sp -  
sition report or any other information 
referred to in paragraph ( I ) ( & )  relating to 
the acct~scd from - 5 

the rcport of, or e v i d e n c c ~ v ~ ~ i n  the I absence of the iccused by, the quali-~15, 

.~ 

fied medical practitioner to whom re- 
sponsibility for the assessment or 
treatment of the accused has been 
assigned, seriously impair the treat- 
ment or recovery orthe accused. 20 

11nless the court or Review Board i s  
sntisfied that such disclosure i s  essential 
in the interests of justice; and 

( h )  a party, other than the accused or 
Attorney General, where disclosure of 25 
I he report or part thereof or other inior- # 

mation, in the opinion of t h e  court or 
Rcview Goard, i s  not necessary for the 
proceeding and might be prejudicial to 
the accused. 30 

* 
( 4 )  Where a disposition report or part 

thcrcof has been withheld from the 
accused or party pursuant r6 su bsection 
(3 ) .  a court or Review Board shall exclude 
the accused or any other party, other than 3: 
the Attorney General, from the hearing 
&sing- 

( n )  the oral presentation of such report 
or part r hereof; or 

( h )  the questioning . - r tar4C 
Rcview Roard or the cross-examination 
of-rson cmcerning the contents of 
such report or part thereof. 

( S f  Any disposition report shall form 
part of the- record of the proceedings in 4! 
respect of which I r  WRS prepared. 

(6) Subject to subsections (8) to (lo), 
the court or Review Board 

(a) ma% on T f E  
accused, order 
report relating to 

'par t  of any such report shall not be 
made available for inspection, and that 
the contents thereof s'hall not be dis- 
closed, to any, person other than a 
pcrson to whom a copy of the report i s  1 ( 
given pursuant to' this section, where the 
court or Review Roard i s  of the opinion 
that disclosure of such report or part 
thereof would be seriously prejudicial to 
the accused and that, in the circum- l !  
stances, such prejudice takes precedence 
over the public interest in the disclosure; 
and 

(b) shall make an order referred to in 
paragraph (a) in respect of a disposition 20 
report or any part thereof, where the- 
report or part has been withheld from 
the accused or a party pursuant to sub- . . \ section (3). i 

(7) N o  person shall publish in any news- 25 
paper within the meaning of section 26 1 or 
,broadca$t any disposition report or p3rt 

- 

thereof in respect of which an order has 
been made under subsection (6). 

(8) On request to a court or Review 30 
Roard, any disposition report or. part 
thereof relating to an accused in respect of 
which an order i s  made under subsection 
(6)  

(a) shall be made available for inspec- 35 
tion to any person who is  deemed, or I 

any person within a class of pcrsons that 
i s  deemed, by the court or Review Board 
to have a valid interest in the report or 
part thereof for research or statistical40 
purposes, i f  the court or Review Board 
i s  satisfied that the disctosure i s  desir- 
able in the public interest: and 

(6) may, in the discretion of the court 
or Review Board, be made available for 45 
inspection to any person 

(i) who is  deemed, or i s  within a class 
of persons that i s  deemed, by the 
court or Review Board to have a valid I 



interest in the rcport or part 'thereof 
for the purposes of the proper 
administration of justice, or 
( i i )  at the request of or wi th  the con- 
sent in writing of the accused. i f  the 5 
court or Revicw Board is satisfied 
that a copy of the report br  part 
thereof would not be given, or the 
contents thereof disclosed, 10 the 
accused where i t  has been withheld 10 
from the accused pursuant to para- 
graph ( 3 ) ( a )  or if the court or Review 
Board is satisfied that the reasons for 
withholding the report or part thcreof - - 

from the accused pursuant to para- 15 
graph (3)(a) no iongcr exist. 

(9) Any person to whom a disposition 
report or part thereof is made available for 
inspection under subsection (8) may be 

any information contained in the 20 
r part and may be given a copy of 

( 10) Where a report or any part thereof 
is made available for inspection to any 
person under paragraph (S)(o), that25 
person may subsequently dlsclose any 
~ n f o r m a ~ ~ o n  contained in the rcport or p r t  
for the purposes referred to i n  that para- 
graph, but may not disclose the informa- 
tion in any form that could reasonably be 30 
expected to identify any person to whom it 
rcla tes. I 

( 1 1 ) Before any disposition report or 
part thereof is made available for inspec- 
tkon or a copy thereof is given to any 35 
person, the court shall ensure that the 
information contained iherein accura tcly 
reflects any findings 6f fact in r lation to 
disputed matters that have been esolvcd 
by the court. 7 40 

(12) Except as otherwise provided in 
this section, nothing in this section limits 
the powers that a court may exercise apart 
from this section. 

547.28 ( 1 )  Before making a disposition 45 
in respect of an accuscd pursuant to sub- 
section .547.22(1) or section 547.24, the 
court or Review Board shall consider any 
disposition report submitted to it ,  any 
representations or submissions made by a 50 1 

party to the proceeding a d  any other 
rclevant information before i t ,  and thc 
court or Review Board shall then. tskmg i h t o & d & d ~ c - ~ r d  to protect the ' 
public from dangerous pcrsons and the 51 
rcintepriltion of thc accused into soclciy I - 

and orhcr nccds of thc accuscd. n ~ l k c  i ln \  
one of the following clisposit~ons that is ilic 
lcast onerous or rc~t r~c t ivc  111 thc arsuin- 
stances. or any nurnbcr thcreof that arc I 
not inconsistent wit tl cach othcr: 

(a) subject to s u b s c c t i ~ ~ ~ s  ( 3 )  10 (5 ) .  hv 
ordcr direct t hat t t1c ; I C C U S C ~  t)c 
dcta~ned in  a 110~p1131 or other ;lpproprl- 
ate place, sub~cct to such cor~dlt~ons .IS I 
the court or Keview BoitrJ ' considers 
appropriate; I 
( b )  subjcct to scction 547.1 5 ,  whcrc a 
~ q d i c t  or un f i t  ;to stand trial 113s bccn 
rendcrcd in respect of the nccused.?O 

- authorize the trcatmcnt of thc accused 
and, wherc the accused is noi dctaincd 
in custody, dircct thc accuscd to submit 
to such trcatmcnt; 
( c )  b!. ordcr dircct that t tic- accusctl bc 25  
discharged suS,~tct ro s u c l ~  C O I ~ ~ I ~ I O I I ~  2 s  

the court or Kcv~cw h a r d  c o ~ ~ s d c r s  
appropriate- and in the irltcrcst d' r hc 
rcintcgration of the accuscd into soclcty 
and the safcty of the public;, ;trd 30 
( ( 1 )  if. in thc opinion of the cour~  or 
Kcvicw Board, i t  would be i n  [llc irircr- 
est of .!llc rcintepration of [he accuscd 
into sociciy and the accuscd is not a 
slgniricant risk ro ttlc S ~ ~ C I !  of thc35 
public. by.order dircct that I ~ I C  ; l c c u d  
:be discharged absolutcl~.. 

( 2 )  Where the court or Kct .~ew ljodrd 
makcs an ordcr in rcspcct of an accuscd 
under paragraph ( ] ) ( a ) ,  the court o r40  
Review Board shall issue or causc to bc ; 
issued a warrant of committal, which w a y  I 
be in form 8. I 

( 3 )  Where the Review Board makcs 311 

order in  respccr of an accuscd under para- 45 
graph ( I )(a), the Revrcw Board may dclc- 
gate LO the person in whose custod) thc 
accused I; to be placcd pursuant to the 
ordcr authority to direct that thc rcsrr~c- 
trons on the liberty of the accuscd bc 50 





(xxviii) subscction 233(3) (dangerous 
operation causing bodiiy harm) or 
233(4) (dangerous operation causing 
death), 
(xxix) subsection 239(2) (impaired 5 
driving causing bodily harm) or 
239(3) (impaired driving causing 
death), 
( X X X )  section 243.2 '' (impeding 
attempt to save life), 1 C 
(xxxi) section 245 (assault), 
(xxxii) section 245.1 (assault with a 
weapon or causing bodily harm), 
(xxxiii) section 245.2 (aggravated 
assault), 15 
(xxxiv) section 245.3 (unlawfully 
causing bodily harm), 
(xxxv) section 246.1 (sexual assault), 
(xxxvi) section 246.2 (sexual assault 
with a weapon, threats to a third20 
party or cauiing bodily harm), 
(xxxvi i )  section 246.3 (aggravated 
sexual assault), 
(xxxviii) subsection 247( 1 ) (kidnap- 
ping) or 247(2) (forcible' confine- 25 
ment), 
(xxxix) section 247.1 (hostage 
taking), 
( X I )  section 250 (abduction of person 
under fourteen), 30 
(xli) section 250.1 (abduction in con- 
traven tion of custody order), 
(xlii) section 250.2 (abduction where 
no custody order), 
(xliii) section 25 1 (procuring miscar- 35 I 

causes actual danger to life), 45 
(xlix) section 387.1 (attack on prem- 
ises, etc., of internationally protected 

riage), 
(x l iv)  section 303 (iobbery), 
(x lv )  section 304 (stopping mail with 
intent), 
(xlvi)  section 305 (extortion), 40 
(xlvii) section 306 (breaking and 

person), or 
(!) section 389 (arson); 

I 

( b )  an  offence against section 4 of the 50 
War Measures Act; 

entering with intent, committing 
offence or breaking out), I 

I 

(xlviii) section 387(2) (mischief that 

(c) an offcnce against scction 19 of the 
Aroniic Etwrgy Cotitrol Act; 

(4 an allcncc -kuL 
(trafficking) of the Food and Drugs 
.4cr; 5 
( e )  an offcncc against scction ( 3 )  
(possession), 4 (trafficking) or 5 
(importing and cxporting) of thc ~ V u r -  
cotic Corttrvl Act; 

an offcncc against section (3 )  10 
(spying), 4 (wrongful communication, 
ctc., of information) or 5 (unauthoritcd 
use of uniforms. falsification of reports. 
etc.) of the Oficial Secrets k t :  or 

(g) a conspiracy or an attempt l o  15 
commit or being an accessory aftcr the 
fact in relation to, or any counscll~np in 
relation to, an offence menlioncd in 
paragraphs ( u )  to 0. 

(4)  Where the accused was chargcd 20 
with having committed first dcgrec 
murder, the accuscd may be subject for 
life to one or more disposjtions madc undcr 
paragraph 547.28( 1 ) (a) .  (6) or (c) .  

(5)  Where a verdict of u n f i t  to stand 75 
trial has been ~cndered in rcspccl of 311 

accused, the prosecutor shall 
( i )  not later than two years after the 
verdict and every two cars t hereal tcr 
until the accused is discharged absolulc- 30 
ly or tried in respect of thc offcncc, or 
(ii) on application of thc accuscd, at  
such other time a s  the court may ordcr. 

satisfy a court having jurisdiction in 
respect of the offence with which the 35 
accused was chargcd, at  an inquiry held 1.7 
the manner determined by the court, that 
sufficient admissible evidence can be 



adduced at that tir& to put the accused on 
trial. 

(6) Thc court may order that an inquiry 
rcfcrrcd to in sabscctiy (5) be held in ,, 
accordance wi th  Part XV. 5 

(7) Whcrc, on the completion of an 
inquiry held pursuant t9 subsection ( 5 ) ,  a 
court is of the opinion that sufficient ad- 
nlissiblc evidcncc cannot be adduced to put 
the accused on trial, the court shall dis- 10 
charge thc accused absolutely. 

I 
547.3 ( I )  After making. a disposition in 

rcspect of an accused, the court or Review 
Board shall state its reasons for making 
the disposition in the record of the pro- 15 
ceedings and shall provide or cause to be 
provided 

( a )  a copy of the disposition, and 
(6) on rcquest, a iranscript of the pro- 
ccedings or a copy of the reasons for the 20 
disposition 

to any party to the proceeding. 

( 2 )  Notwithstanding subsection ( 1 ) .  
wherc a party has been excluded from a 
hcarinp pursuant to subsection 547.27(4). 25 
the transcript of the proceedings provided 
to the party shall exclude the portions of . 
the hearing during which the party was 
cxcludcd. 

( 3 )  Where 3 disposition is made by a 30 
court. the court shall, forthwith aftcr 
making thc disposition, cause a transcript 
of thc hearing held by it pursuant to sec- 
tion 547.22 and any document or informa- 
tion rclating thcreto in the possession of 35 
thc court to be scnt to the Review Board 
having jurisdiction in respect o f rhe  
mattcr. 

547.31 ( 1 )  Any party to the proceed- 
ings may appeal against a disposition4C 
madc by a court or Revicw Board on any 
ground of appeal that involves rr question 
of law akme or fact alonc or a question of 
mtxcd law and fact to the court of appeal 
of the province within which the court45 
cxerciscs its jurisdiction. 

(2) An appeal under subsection (1) shall 
be brought within ten days from the date 
af the d i s p a s i t i o n ~ ~ ~ ~ n  
such further time as the court having juris- 
diction to hear the appeal considers apprw 5 
priate in the circutnstances. + 1 

(3) Where a parly appeals against a 
disposition made by a court or Review 
Board, the gourt or Review Board shall 
forthwith file with the court to which the 10 
appeal is made the record of the proceed- 
ings in which the disposition was made. 

(4) The record filed pursuant to subsec- 
tion (3) shall constitute the record in the 
appeal. 15 

(5) On an appeal against a disposition 
made by a court or Review Board taken 
pursuant to subsection ( I ) ,  the court to 
which the appeal is taken may 

(a) exercise all the powers of the court 20 
or Review Board and substitute its opin- 
ion for that of the court or Review 
Board; or 
( 6 )  refer the matter back to the court or 
Review Board for rehearing. in whole or 25, 
in part, in accordance with such direc- I 

tions as the court to which the appeal is 
ta ken considers appropriate. 

(6) Subject to subsection 547.32(3), 
where an appeal against a disposition 30 
made in respect of an accused by a court 

I 
or Review Board is taken by any party 
under subsection ( I ) ,  the court or Review 
Board may;,dn application of that party 
after notice. given to each of the other 35 
parties within the-time and in the manner : -:, 
prescribed, make an order making the dis- 
position, if any, that was in force in respect 
of the accused immediately before the 
coming into force of the disposition 40: 
appealed from applicable in respect of the 

'accused until all proceedings in respect of 
the appeal have been completed, where the 
court or Review Board is satisfied that the 
mental condition of the accused justifies 45 
the making of the order. 

(7) Where the court or Review Board 
makes an order under subsection ( 6 : .  it 



shall forthwith cause a copy of the ordcr to 
be sent to each of the partics to the 
proceedings. , 

(8) Where an order is made pursuant to 
su bscct ion ( 6 ) ,  5 

(a) the appeal taken under subsection 
( 1 )  shall be heard within thirty days. 
after the order is made or such shorter 
period as may be fixed by the rules of 
the court; and 1 
(6) a judge of the court to which the 
appeal is made may give such directions 
as the Judge thinks necessary for expe- 
diting the appeal .and rendering the 
judgment by the court on the appeal. 1 

547.32 (1) Where a disposition is made 
in respect of an accused by a Review 
Board under paragraph 547.28(1 )(a), (b) 
or (c), the Review Board shall, aot later 
than twelve months after the making of 2 
the disposition and every twelve months 
thereafter so long as a disposition made 
under paragraph 547.28(1)(a), (6) or ( c )  
remains in force in respect of the accused. 
hold a hearing in  acco>dancc with section 25 
547.27. 

(2)  Wh'efe an accused is being detained 
in a hospital or other place pursuant to an 
order made under paragraph 547.28(1 )(a)  
and 30 

(a) the person in whose custody the 
accused was placed by virtue of the 
order has increased sig~gka-ntly the re-.  
strictions on the liberty of the accuscd, 
or 35 
(b)  the hospital or person in charge of 
any other pla,ce where the accused is - 

being detained requests a review or the I 

order, 
the Review Board shall hold a hearing in 4 
accordance with section 547.27 as soon as 
practicable after being notified of such 
increase or request. 

(3) A Review Board may, at any time, 
hold a hearing in accordance with section 45 
547.27 on the request of the accused or 
any other party LO the proceedings. 

I 

I 

(4) At a hcaring llcld pursuant to sub  
scction ( 1 ), (2) or (3) ,  thc Kcvicw Board 
~liail  review the disposition and, except 
m e r e  a ktermina tion is made i M c r  sub- 
section (5) that the accused is fit&% Stund ! 
trial, makc any disposition that is appro- 
priate in the circumstances, and scctions 
547.28 to 547.33 apply, with such modifi- 
cations as the circumstances require, to n 
disposition made pursuant to this scction. 1 C 

k 
(5) Where a Rcvicw Board rcvicws a 

disposition in respect of an accuscd who 
has been round-unfit to stand trial, i t  s t ~ l l  
determine whether. in its opinion, t l ~  
accused is. at the timc of the review, f i t  to 1 ! 
stand trial. - 

(6) ~ e f &  holding a hearing pursuant to 
subsection ( I ) ,  (2) or (3) .  the Kev~cw 
Board 

(a)  whcre the accuscd in rcspcct of20 
whom the hearing is to bc hcld is 1 ( detained in custody, shall ordcr the 
person having the cusiody of the 

Kevlew Board at the tinic and j l l ; ~ i c  23 

I 
accused to bring the accused berorc thc 

fixed by the hearing: and 
( b )  in any other case. may, by summons 
or warrant, compel the accuscd i n  
respect of whom the hearing is to be , held to appear before thc Rcvicw Uo;~rd 30 
at the time and place fixed for ihe 

I 

hearing. 

'. ( 7 )  Where a review of ; djsposition in 
respcct ofwhich an appeal is taken undcr 
section 547.3 1 by any party-is coriimenccd 351  
under this section on the request of that I 
party, the appeal shall be-dcerncd to have 
been abandoned. 

. 547.33 ( 1 )  Wherc a disposition in 
respect of an accused charged with an40 
offence is made under paragraph 
54*?.28(1 )(a) and the accused is rcqutred 
to, be detained in custody in rcspect of 
antother alleged offence or conviction of 
another offence. the disposition shall not 45 
comc into force OF shall bc suspcndcd, as 
the case may be. unti l  the accuscd is no 
longtr rcquired to be detained in custody 



in respect of that other alleged offence or 
conviction. 

(2) Where a disposition in respect of an 
accused charged with an of fence3  made 
under paragraph S47.28(1 ) (a )  and the 
accused is convicted or discharged under 
section 662.1 in respect of another offence 
but is not sentenced to a term of imprison- 
ment in respect of that other offence, the 
disposition shall come into force and con- 10 
tinue in force in accordance with its terms 
subject to subsections 547.28(2) to (6) and 
any probation order made in respect of 
that other offence shall, notwithstanding 
subsection 664( 1) .  come into Corce on the 15 
expiration of the disposition order or be 
suspended until the expiration thereof. as 
thc case may be. 

5; The said Act is further amended by 
adding therela, i r n m e d i a t ~ a f t e s e c t i ~  

I 662.1 thereof. the following section: 

"662.2 ( 1 )  Subject to subsection (2). IS 
where a court imposes a sentence of 
imprisonment on an offender and finds. 
based on a disposition report in respect of 
the offender, that, at the time sentence is 
imposed, the offender is suffering from a 20 . 
'serious mental disorder that is not likely to 
be substantially improved unless the 
offender receives treatment in a hospital or 
other place, other than a prison, the court 
may order, as part of the sentence of 25 
imprisonment, that the offender be 
detained for treatment for a period not 
exceeding sixty days and subject to such 
terms and conditions as the court considers 
appropriate in a hospital or other place. 30' 
other than a prison, where treatment of 
the mental disorder is available. 
F 

( 2 )  No order t p y  b e  made under sub- 
section ( I )  in respect of an offender u~icss 
the offender and the hospital or other 35 
institution or person in charge of the place 
where the offender is to be detained con- 
sent to the order and the terms and condi- 
tions thereof. 

(3) Nothing in subsection (2) shall be401 
construed as making unnecessary the I 
obtaining of any authorizatio~~or consent , 

to treatment of an person that is or m;ry 
be required, otherw ! se than under this Act. i 
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