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ABSTRACT

Everyone who comes into contact with the law must translate specific events and
~ experiences into legal terminology. Because legal language has historically been
written from a male perspective, men’s experiences, especially in terms of being the
victim of violent crime, translate more completely than do those of women. For
| rwomen, elements that have bearing on a case are under-represented or distorted
 because there is no corresponding terminology to describe or understand them.

Women who kill their batterers have little recourse either as battered women

or as defendants due to pervasive misunderstanding and stereotypical perceptions

: ‘of the ‘battered woman condition’. This thesis examines different discourses which

have bearing for women who kill their abusers in self-defence, with a view to
assessing the addition to the legal lexicon of the Battered Woman Syndrome defence
',(ﬂtrough expert testimony), as well as limitations of this solution and possible
- precluded alternatives.
| While a communication disjuncture between personal experience and legal
3 Ianguage is not per se a problem unique to feminism, it is indeed an issue with
which feminist theory is familiar. To identify and discuss historically and culturally
speciﬁc discourses (both dominant and alternative),' this thesis applies Nancy.
Fraser's model which theorizes sociocultural means of interpretation and
commﬁnication. This discourse theory and model are used to identify different and
.. competing discourses and to enquire how needs issues are shaped by the discourses

that surround them.
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1. INTRODUCTION

= Mens rea refers to the criminal or guilty mind: the criminal intent to commit a
“crime. Womens rea (a female standard of criminal intent), I will argue, is the result
. : of dxscourse and ob;ectn‘led organization' in which legal categories and language

~ can be demonstrated to be ill-equipped to deal with, from a feminist perspective,

" _specific women’s experience. This communication disjuncture results in different

standards for women before the law. Womens rea occurs when a woman’s real

o sitiiation does not neatly fit into the categories of a jurisprudence which has

o hxstoncally percexved women as adjunct to soaety (in the private sphere) and has

: thus been wntten from the perspective of men, for the kinds of situations men

| _,are apt to ﬁnd themselves in.

Con51der the example of someone (male or female) held against their will*

e 'and told they WIH be killed in three days. A plea of self—defence will mitigate the

ER ,,{,: fve;-y;anonal intent to kill, should the hostage decide, search for opportunity and

- 'vpyiot' “to kill the abductor before the three day deadline. A woman who is-

| repeatedly battered, told on NUIMerous 0ccasions that she will be killed, confined

SR against her will, and who comes to the same rational conclusion that she must

| ‘SeeSmtth (1990) Texts Facts, andFemmmdy

"Fhis hustage example is used, throughout the hterature on battered women who kill their abusers




kill her batterer before her own demise will not be afforded the same self-derence
plea. Or at least not until recently. The catch is that to have access to a self-
‘defence plea, she must show that her actions were not rational, or more
specifically, that her reasoning was premised upon the condition of being a

battered woman.

This thesis traces the disjuncture of communication in law from a feminist
perspective through discussion of discourses which describe and define the
condition of battei'ing. The object of analysis is the inability of a particular set of

discourses to deal with a specific set of experiences.

There is an historical context for this communication disjuncture. In
Medieval times, for example, a woman who killed her husbahd was guilty of
treason.® Jurisprudence has, over time, evolved new standards of rights and
responsibilities. And, the BWS defence provides a salient example of the process
(and limitations) of legal evolution. In transition, the courts have become
somewhat more lenient when sentencing some 'battexfed _wou‘len who kill their

| abusers, and the acknowledgement of Battered Womaanyndrome as’ a murder or
7 manslaughter defence departs from previous formal legal requirements of self-
defence. However, the ideologies which have historically resulted in more harsh.

judgements, have not been exorcised from current jurisprudence. Women as

"I'he punishment for that was ﬂie same as if she had killed the kmg" Glllesple (1989), [ustifiable
Hmmade p-37. ‘




chattel, as ruled by men, as less valuable than men, as less moral than men, as
~less rational than men, as primary care-givers, etc., all of the above still have
~ some ‘degree of currency in law — from equal pay issues to refugee status claims

to rape trials to child custody disputes.

| ‘Beginning in the éarly 1980s, there‘ has been an emergence of writing and

~ thought on feminist legal theory, feminist legal strategies and feminist
. jurisprudence. These studies and experience reveal the degree to which law
‘awkwardly and ineffectively represents and protects the interests and concerns of
women despite the considerable amount of legislation ’apparently aimed at
o 'corretting gender imbalances. Moreover, a focus on legislating for change targets.
fhe manifestation rather than the intent of law. The proverbial ‘letter of the law’”
- ; has 7proven. to be malleable at the Ieveis of interpretation and enforcement. As
7 BOyle ,note's, it WOﬂd bé inaccurate to claim,’ howéver, that legisléﬁve reform has

- ’~"mérely resulted in the superimposition of gender-neutral law on a reality in
whxch gender'is 'significéx:mt;‘l Sites of ‘successful’ negotiation become precedents,
and social change, in uneven and varying degre'eé, is reflected in the intent of

E law. However, given the interpretive aspect of applying law, it is imperative to

critically examine the negotiations and solutions as they are achieved.

, L 2 ‘Boyle (1991); "—Haté, Hierarchy émd’Hoinicide,"' Walti:r Owen Lecture, (tx'ahscript of speech).
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Thesis Question
Carol Smart has asserted that, "we cannot predict the outcome of any individual -

law reform™ in the sense that reform aimed at correcting power imbalances or

aimed at protecting women can be also used for opposite ends. The 1990

Canadian Supreme Court case of R v. Lavallee® provides an example of such
reform for women in Canada, by allowing a Battered Woman Syndrome defence
for cases of women who have killed their batterers in self-defence. This thesis
”cornsiderrsr the strategic potential of recoursé to experf festimony onr the Battéred |
Woman Syndrome in self-defence pleas, as well as the constraints of the
psycholégical formulation of battering that should also be understood in terms of
being a social condition. By identifying different discourses surrouﬂding BWS,
‘us'ing the Canadian criminal cases of Lavallee and ,Whynrot;ﬁ media reports‘ on the
~ca$es and on battering generally; and the literatu’rer of feminist responses to
battering, this thesis assesses the impact and implications of the BWS défense in
- correcting power imbalances and ensuring justice for women who kill their

- abusers in self-defense.

Methodological Approach
The method of discourse analysis describes the social process of shaping and

forming beliefs. "Discourse develops the ideological currency of society,,’r

“Smart (1989), Femirnism and the Power of Law, p.164.

 “Lavallee v. R. [1990] 55 CC.C. (3).




providing schemata and methods which transpose local actualities into

u7

Is,fandar,dized conceptual and categorical forms.” This thesis employs discourse
‘éﬁ'al’ysis to examine the social construction of ‘women who are battered’. Battered
‘Woman Syndrome has been adopted as a means of explaining this condition by
N both the media and the courts, as evidenced ir the R. v. Lavallee. Using BWS as a

: defénce in court may help to describe an individual context for self-défence, but
B ,does novt necessarily provide an accurate representation of the raﬁge of issues in a

: éocial context. BWS needs to be considered m conjunction with other socially

coyns,truc'ted discourses about women who are battered, in order to push current

- limits of discourse towards more meaningful representation.

Discourses compete for meaning. Not only in a dichotomous sense (i.e.,

" determining whether a defendant is guilty or not guilty), but in the social

. organization sense of how society is ordered, how law is structured, how events

 are invested with meaning.

; Iy we accept that law ... makes a claim to truth and that this is indivisible
~ from the exercise of power, we can see that law exercises power not
simply in its material effects (judgements) but also in its ability to
disqualify other knowledges and experiences. Non-legal knowledge is
therefore suspect and/or secondary.®

7Smtth (1990) p-214-215.
‘Smart(989)p11 - | S



Determining which discourse(s) will be "accepted (dominant) involves other
- competing discourses becoming marginalized or subsumed, or results in their

being/becoming aligned with the dominant version.

As a result of how events are interpreted to be true, discourse generates a
mandated course of action: "organizational properties are built into linguistic
practices [...] which depend as a condition of their meanihg on organizationél ,
process.” For example, invoking the self-defence plea initiates a legal procedure
which generates a specific set of questions and criteria to be examined. This
deterinines the discourse in terms of what will become and/or remain relevant,

-and intersects with procedures Wmch control discourse at the level of
_"...determining the condition of their appliéation, of imposing a certain number of
“rules on the individuals who hold them, and thus of not permitting Veveryone to

have access to them."°

Highly organized and institutional discourses embody a distinctive
terminology. "Social organization or relations govern how we choose terms and
the syntactic arrangements we create among them."! Legal language is a

particularly indicative example of this. The defendant pleading self-defence (as

“Smith (1990 p137.
“Foucault (1984), "The Order of Things,” p.120.

"Smith (1990) p.166.



| : ‘well as other witnesses) articulates local and experiential descriptions of events
- which become processed in terms of specific self-defence criteria, so that
o percephons and observations are limited and framed in terms of imminence,
L reésonableness, and 50 forth.

The notion of ‘fact, for example, indicates a recurrent orderliness of

movement from locally ordered observations to the textually mediated

discourse they intend, the intertextuality of the discourse and further
locally historic usages."”

‘7 N The ijecﬁfied organization of legal discourse is used to organize people and

‘ events in categones which preclude the parncular local, and individuality of

' expenence

'Through processes of exclusion (marginalization, a mandated course of
acﬁon, and }inac'curéte transliteration of events and perspectives into objectified
- categddes),‘ it is easy to lose, not hear, and avoid a"rang‘e of other discourses. It is,

then, dxfficult to méaningfully assess the usefulness and validity of discourses
‘ diat'bécqme current without taking into account the discourses which become

 lost: the paths not taken.

To identify and discuss both dominant and alternative discourses, this
thesxs draws upon Nancy Fraser's model (1989) wluch theorizes sociocultural
means of mterpretanon and communication: "the historically and culturally

specxﬁc ensemble of discursive resources available to. members of a given

 Smith (1990) '9215. |




collectivity in pressing claims against one another."”‘ Fraser employs this model
in her own work to specifically consider needs discourses. Fraser’s approach is
attractive for this analysis in terms of the intersection of needs claims and rights
| iesﬁes that must be addressed for women who are battered." Fraser’s model
enquires into how needs issues are shaped by the discourses that surround them.
The focus of this thesis regards not only the issue of acceptance of expert
testimony on BWS in the courts, but also the question of how the needs of
“women who kill their abusers in self-defense culminate in the right of recourse to

this testimony.

Feminist theory addresses women’s historical exclusion from public
discourse and lack of input into the workings of society’s dominant institutions.
Smith extends this inquiry to sociological methodology,"® which, like law, is
problematic in that the language and institutions used to’ 1egiﬁndze it reinforce |
the ability and tendency of sociologists to obscure the roles, relations, experience
and oppression of women in society. Carol Smart asserts that "in order to have
any impact on law one has to talk law’s language, use legal methods, and accept

uls

legal procedures.”® Given the agenda of foregrounding alternative discourses,

3 Fraser (1989), Unruly Practices: Power Discourse and Gender in Contemporary Social Theory, p.164.

* “Fraser acknowledges the conflict between approaches' to needs claims and rights claims. She
states, "I align myself with those who favor translating justified needs claims into social rights."
(p-183). e S ~ , -

5Smith (1987), The Everyday World as Problematic.

*Smart (1989) p.160.




i'; .‘Wa‘igtemion ‘must be paid to the formulation of research problems and methods in

_ feminist jurisprudence, as in the critique of law.

Changmg or challenging legal discourse begins with working towards an
. equal representanon in numbers, but as new voices are added, the creation of
new dxscourses are reqmred to not perpetuate other exclusmns For example, the

'fCanadzan Charfer of Rzghts and Freedoms section 15(1) 1mphes that women possess

S rde jure equahty
Every individual is equal before and under the law and has the right to
. _the equal protection and equal benefit of the law without discrimination
, and, in particular, without discrimination based on race, national or ethnic
B ’oti’g*iﬁ}cbloiir,’ religion, sex, age or mental or physical disability.
As mdmated by tlus passage, the problem of closing the large gap between de ]ure
- fj;;and de facto equahty is not only a questlon of gender nor is it umque to women.
5 Moreover, the expenence of mequahty is not the tldy set of categones the
: \Cl}arte;rs lan‘guag‘e implies. Battered woman syndrome, for example, is only one
elementofa contradiCtory experience often compounded by other factors, such as
~ raceandage:
e [a}lthdiig"li both women of color and white worhen sometimes experience
~the family as an institution of violence and oppression, for women of color,
~the family often functions as a source of support for its members against

"~ the immediate harassment of racism and prov1des a site of cultural and
O ;pohtlcal resmtance to wlute supremacy ,




The intersections of génder, class, race, and age are crucial to developing
the tenets of a feminist jurisprudence, as ‘well as to fermmsm generally. However,
, by proposing speaﬁc definitional categories, other possible sites of difference are
excluded from the discourse. If feminist discourse presumes a ‘generic
woman’’®, there is little theoretical ground to contest the pitfalls of the defining
of, for example, the ‘classic type of battered woman’ and hence what standards or
criteria a battered woman would have to meet to have recourse to BWS as a
defence. The risk here is predefining what constitutes a ‘battered woman, or,
what constitutes a legitimate feminist concern.
Any feminist standpoint will necessarily be partial. Each person who tries
“to think from the standpoint of women may illuminate some aspects of the
social totality which have been previously suppressed with the dominant
view. But none of us can speak for ‘woman’ because no such person exists
except within a specific set of (already gendered) relations - to ‘man’ and
to many concrete and different women.” ;
Within discourses about jurisprudence this issue is equally difficult.
Indeed, "if we cannot talk about ‘woman’ or ‘women in general’, then no case can
be made about the injustice done to women, no strategy devised for the liberation

"2 The solution, however, lies not‘ in the creation of abstractions

of women

equally pervasive to those generated by the msntunon of law. Fermmst dlscourses L

on )unsprudence cannot be effecnvely driven by smgle perspecuves (class, race,

- "See espedially Spelr‘n;in (1988), "Women: The One and the Many", Inessentml Woman. . .

“Harding (1986), The Science Question in Feminism, p154.

 ®Spelman (1988) p78.




- age or gender). To do so, is to replicate structures of domination already existing

AR m the categories of thought of those investigations. Smith confronts the problem

of posmomng within the framework of sociological method. Recognizing that the

}ihshtiyﬁ.,i;tions of sociology operate as an obstacle in their tendency towards the

5 :‘,"study of phenomena she underlines the need to approach the subject as an active
e ;agent on socxety, rather than as a product of society. "For actual subjects situated
i ’vm the actuahnes of their everyday worlds, a sociology for women offers an
understandmg of how those worlds are organized and determined by social

| ‘relanons Jmmanent in and extending beyond them."*

v As femirﬁsms begin to acknowledge (or indeed, challenge and question)

the pnvﬂeged posmon of specific classes of women in defining various agendas,

a xt becomes more appropnate to speak of dlfferences rather than one underlymg

;f~d1fference In tlus l:he51s, a focus on chscourse process and procedure is used as a

f:"strategy for gettmg beyond the question of whether we can talk about (if not for)

”'women, or categones of women Idenufymg a range of dlscourses, who has

| access to them, whether they are 1mphc1t or negouable etc., highlights classes of

: sub1ects Whose parquatxon in (dominant) discourse is marginalized.




Mapping

Fraser provides a model® to negotiate the terrain of different and competing

,'di$courses.
[Late capitalist societies] are stratified, differentiated into social groups
with unequal status, power, and access to resources, traversed by
pervasive axes of inequality along lines of class, gender, race, ethnicity and
age. The [means of interpretation and communication] in these societies are
also stratified, organized in ways that are congruent with societal patterns
of dominance and subordination.?

Organized around identifying and juxtaposing different discourses, Fraser’s

model has important implications for understanding and making explicit a range

of discourses, their relation to one another, including authoritative positioning

that endorses some representations and invalidates others. Fraser’s "sociocultural

means of interpretation and communication" outlines different levels of discourse

“which form the framework for this thesis:

1. The officially recognized idioms in which one can press claims; ...
2. The vocabularies available for instantiating claims in these recognized

idioms; - ... For example, therapeutic vocabularies, administrative
vocabularies, religious vocabularies, feminist vocabularies, socialist
vocabularies;

3. The paradigms of argumentation accepted as authoritative in
adjudicating conflicting claims; ... How are conflicts over the interpretation
of needs resolved? By appeals to sc1ent1f1c experts? By brokered
compromises? ...

4. The narrative conventions available for constructing the individual and
collective stories that are constitutive of people’s social identities;

 ZFraser (1989) pp164-165.
ZIbid. p.165.
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5. Modes’ of subjectification; the ways in which various discourses position

the people to whom they are addressed as specnﬁc sorts of subjects
endowed with specific sorts of capabilities for action.?

Chaptér 2, Definitions, sketches the "vocabularies available for instantiating

claims”, which are, to a large extent, communicated by the media. These

* vocabularies define battering in psychological and legal terms, and in relaticn to

society, including administrative language (how the state protlematizes battered

- - women), as well as feminist discourses and responses to battered women.

’Ch‘apter 3, which looks at legal language around battering, examines the

clalms " Legal reasomng and legal categories that are employed in R. v. Lavallee

' ;and R v. Whynot cases in which women killed their batterers and claimed self-

| | defence are 1dent1f1ed to examine the process of how the conflict is resolved.
e Questxons of vahdlty of the reasonable man/ person and recourse to expert
E teéumony are paramount issues in this area in terms of how legal discourse is

~extended to actual events.

Chapter 4, Finding Voices, is an account of how women in law have
‘altered discourse by offering new means of constructing identities and legal
: language kThis‘ rchapkter‘ explores Ehe; “narrative conventions available for

o constructmgthe ilidividual,"f focusing on the social identity of women in the legal

| Fraser (1989), pp164-165.




profession, and developments and strategies for change in this social microcosm.
Chapter 4 considers feminist perspectives as strategies to create a heightened
awareness of women’s position in law. Teaching feminisms in law school, as well
as the intricacies of being a feminist lawyer or judge in a fundamentally

patriarchal institution involves difficult trade-offé and a range of strategies.
'Tradmonal institutions infiltrated by hlstoncally margmahzed people become the

sites for negouatmg discourses.

Chapter 5, reminist Jurisprudence, addresses "modes of subjectification; the
ways in which various discourses position the people to whom they are
addxessc;d." Chaptér 5 examines coﬁceptualizatidns of difference in law, and
considers re"sponses to the dominant discourse’ of jurisprudence in the work of
feminists who théorize about alternative modes of jurisprudence and- possible
apprdaches to reframing this discourse. Gilligan’s (1982) cultural feminism draws
a distinction between the ethic of justice and an ethic of cafe, which would effect
a better basis for compassion in law; Eisenstein (1988) proposes a postmodern
decentering of the phallus to engender plurality and'diversity;r and Mackinnon’s
(1989) radicél feminist theory of the state calls for a ‘necessary and complete
inversion of law privileging men over women to cbrrect current power imbalance

between the sexes.




The Conclusions, Chapter 6, discusses strategies to move beyond BWS as a

 defence. This involves recapitulating how the legal system is at worst, in specific

L ,,’insiances, hostile to women, and at best, a limited site of transition but only in

| ' tdﬁjunction with other areas of social change. Specifically, in terms of access to

_V[s'ejlf,-'defence, we must move beyond discourses informed by stereotypes and

" misinformation about women who are battered.

- Conclusions

R , Theidisc'ourses identified in this thesis cross a number of disciplines including

e women’s “studies, law, media studies, sociology and psychology. Each

:‘fdrégrduhds' different aspects of the ‘battered woman’, or ‘women’ and ‘men

who batter’ dependmg on the political focus.

~ The problem of ldeology has close lmks with theories of language. It
touches on the relationship between language and experience, reason and

" conduct, individual and society. These are problems which are wider than,
- though they include the traditional ‘problem of ideology’. Only by
- analyzmg the relationship between these different dimensions of social
reality is it likely to be possible to conceptualize the mutually sustaining

yet dislocated relationship between social conditions and political
rmterpretanons and to understand the processes of social and political

g , ‘ : 'change

Hxstonca.lly, dxscourse has centred on a pubhc/ private sphere- distinction, the

pathology of the mdlwduai woman, rather than problemauzmg 'men who batter

" f- womeﬁ or patnarchal socxetzes which do not protect women from violence'.

’fi Dummant dlsccnrses have been dlfﬁcuit to penetrate wn:h the voices of women'’s




perspectives: specifically the right to live without the threat of violence.
Attemptmg to resolve the rupture in expenence in which the female other is left
» outside, or mcorporated seamlessly so that acknowledgement is marginalized, is
not the simple matter of adding ‘/she” and ‘/her experience.” "How people speak
of the forms of life in which they are implicated is determined by those forms of
life* And, how meaningfully women are represented in and by law is

determined and limited by the conceptual categories implicit in legal discourses.

ASmith (1987) p188.
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2. DEFINITIONS

“We can’t just occupy existing words ... We have to change the meanings
of words before we take them over."”

“No means no."

| 77 ’I'he leferent Standard

In response to Lorena Bobbitt’s recent acquittal, the founder of the American
- National Organization for Men commented, "It's a tragedy, but I'm afraid it’s
‘no:w open season on men."”® (This hunting characterization has been previously
used in reference to the acquittal of women who killed tl;eir batters.””) Given

data on the pervasiveness of assault on women by their partners or spouses in

our society,* it is understandable that the possibility of courts sanctioning

, YRowbotham (1974), Women's Consciousness, Man’s World, p.33.

. mSi‘dney Siller, founder of the National Organization for Men, The Vancouver Sun, January 22, 1994,
CA2 ‘

- ¥Kathleen Begley, "Are Women Getting Away With Murder?" Chicago Daily News, 28 November
1977; john Switzer, "Self-Defence Decision Causing Double Standard: Women Get More Than Equal
Rights After Killing Spouse," Columbia Dispatch, n.d. 1978, p.Al: Cited in Gillespie (1989), Justifiable
Homicide, p.10.

*During 1990, an average of two women every week were killed by their partners (Ministry of

. Attorney General, 1993); at least one in ten women [in Canada] is sexually assaulted each year by a

‘husband, ex-husband or live in partner (First Report of the Subcommittee on the Status of Women,

1991); The Attorney General, 1993, puts the figure at one in eight, and notes that as many as 35 violent

- episodes may occur before a woman seeks intervention; wife assault is responsible for 1/5 of
Canadlan homicides (Mxmstry of Attorney General, 1986); ebc

3"I'he: ‘court acquitted Lorena Bobbitt on the grounds of temporary insanity, for which she was
(temporarily) institutionalized. So, bobbitting was not, in fact, sanctioned in this case.
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violent retaliation might cause fear for certain men. Thus, it is clearly in the
interest of those who do feel threatened to frame cases such as Lorena Bobbitt's
acquittal m(by reason of temporary insanity) in terms of revenge, rather than to
acknowledge her fear or intent to protect herself in light of the threat she felt to
her person. At issue here is the inability to grasp that people (including wonien)
react to fear of danger, and the condemnation of women who act on perceived
fear of imminent. harm. That a different standard is applied to women, which
precludes the right to self-defence has been difficult to demonstrate in social and
legal fora. This is largely due to a framing of the concept of justice which
assumes that all people are to be judged equally (i.e., the same) before the law.
From this framing ensues the perception that women might be getting away with
murder (or bobbintting), if events (facts) are accounted for and understood
differently. The perception of unequal justice is predictably difficult to dispel in
cases of women who kill their batterers in physically nonconfrontational

situations such as when the batterers are sleeping or unarmed.

This and the next chapter explore the language and definitions that apply
to women who are confronted by the legal situation of defending themselves for
killing their batterers, and which contribute to battered women who kill their
batterers being often held accountable without the wusual opportunity to
demonstrate how their actions were justified (i.e., in self-defence). Bertha Wilson

writing the Supreme Court decision on the admissibility of expert testimony on
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" Béttéred Woman Syndrome notes that not all battered women who kill their
- abusers do so in self-defence.®® This chapter argues that such legal definitions
 are problematic in the social, psychological, and physical context of women who
‘live in a battering relationship. The two Canadian criminal cases of R. v. Lavallee

. and R. v. Whynot, discussed below provide examples of this.

. Discourse about battered women generally presumes individual pathology,
‘v,ubehajviour which warrants battering (whatever that would look like), and

" dxsbehef (i.e., if it was that bad the woman would leave). In short, language
,» abOHt batfering has been formﬁlated in terms of‘ the individual woman who is
: baftered: not in terms of men who batter, and not in terms of a societsr which

: ~condonés (or at least does not systematically punish) violence against women.

A focus on language has been a crucial means for feminists to examine the

~ "'ccy)ns'tructic‘m of reality and woman'’s his’torical and current exclusion from that

£ | procéés.*“ Through language we communicate boundaries and intentions.
7 iExpré‘ssing Qne’s sélf involves translating sensations, experiences and emotions
into Wdrds,Which hav’é socially constructed value and ‘meaning. Expression can

be further refined or limited through fitting words into structural conventions

”lanalleev R(1990)p126

| ”See Mary Daly (1978), GyulEoology Boston: Beacon Press; bell hooks, (1984) Feminist 'Iheory From

- to Center, Boston: South End Press; Cheris Kramarae (1981), Women and Men Speaking,
Massachuseﬂs Newbury Honse, Dale Spender (1980), Man Made Language Boston: Routledge & Kegan
Pan! R , ,




such as poetry or academic work. It is even more difficult to be accurate in a
language that is not one’s own; to be a foreigner to the process of social
cbnStruction of nieaning. As noted in Chapter 4, the conventions of where we go
to find out about law, as well as individual experience of law, are rigid.
Narrative, subjective or informal texts do not usually qualify to inform legal
discourse, even though, these are sometimes the only existing, real, or for given'

actors, valid, accounts of particular experience.

Some general conventions of sexist language have been made obvious and
targeted for change. Disclaimers announcing that a given text uses for
cbnvenience masculine pronouns (referring to~ all persons) have increasingly
given w;iy to texts which employ non-sexist language. The seemingly ludicrous
reform of words with the suffix ‘man’ (and the exaggefated extension to prefixes
used to .belittle the request for inclusion: person-handling, mistress-copy) has
given way to manuals and guides for non-sexist writing and non-sexist
equivalents. As these transformations are made to our langﬁége it is incfeasinglyf
easy to evoke both women and men when referring to different professions and

life situations.
What is more difficult to undo are stereotypes, misconceptions, and more
deeply, racism, sexism, homophobia — ways in which we organize our worlds

~ and constitute ourselves through recognizing, asserting or presuming power over
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- others Ideally, we Imght construct soaety in which individuals position

L ,T:tlzemselves vxs-a-vxs each other nonhxerarducally - reahshcally, we must identify
o and unders! i why we do not, hence theories of patriarchy, capitalism, etc.
i ‘Law m partu:ular isa complex of categorical sunphﬁcations and generalizations

i wiuCh are anned at facilitating the resolution of conthcts

o VHIstoncal Dlscourse about Women in Law

: ffrW'heﬂler as wchms or cnmmals women who have come into contact with the

:law have hlstonmlly been percexved as abnormaL Cesare Lombroso, a 19th
fﬂ;centmjy Itahan physxaan who is commonly regarded as the first criminologist,
'ou&mes,fenumne deﬁcxenaes in the foilowmg passage:

"We have seen that women have many traits in common with chlldren that
. their moral sense is deficient, that they are revengeful, jealous and inclined
* to 'vengeances of refined cruelty. In ordinary cases these defects are
. neutralized by piety, maternity, want of passion, sexual coldness, by
' neatness and an undeveloped intelligence. But when plety and maternal
- sentiments are wanting, all in their place are strong passmns and intensely
~ erotic tendencies, much muscular strength and a superior mtelhgence for
T the conception and execution of evil, it is clear that the innocuous semi-
S cmnmal present in the normal woman must be. transformed into a born
iminal more terrible than any man*

i cal dxfference thh mfenonty mferred from that chfference combmed w1th

o

and patnarchy were the conceptual tools thh which law about

mm was wntten and acted npon. Accordmg to Boyle, rape laws, for example

 " (1984). ,',’Womens Cnme: New Pexspecuvs and Old Theories" p49. ,
; Cesnre and Ferrm Ennco (19(!)) The Female Oﬁender New York: D.



,‘were never meant to protect all women from rape or to provxde women" B
“with any guaranteed right to sexual autonomy. Rape laws were designed
. to preserve valuable female sexual property for the exclusive ownershxp of’;, o
o 'those men who could afford to acquire and maintain it* |
o Accordmgly, it was not until the late mneteenth century that in cases of rape, -
battermg, seductron and so forth that women could bnng actxon themselves, "

'rather than relying on a male farmly member to represent therr mterests Not L 7,
surpnsmgly, the interests of women in such cases were addressed in such ways o
- that ‘we might- currently recognize as madequate Flrst and foremost was the
: (property equatlon with regards to women and sexuahty, mtegral to a property
| ‘structure. Women in abusive marriages, for «example, ‘were f'dlscouraged »—fromf? Sl

. leavmg their husbands
"It was. true," began [Chief Justice] Campbell "that a chastlsement had R
taken place; but however ungallant such conduct might be considered, yet -
a man had a right to chastise his wife moderately - and to warrant her
Jeaving her husband, the chastisement must be such as to put her hfe mv' ”
: ]eopardy o : , R |
: ,Second were the soaal norms of what was expected of a woman in sﬁuahonsf o
"such as sexual assault in Wthh she would be expected to defend her honour, P
N tooth and narl no matter what kmd of coercmn or mtmudahon was bemg used Sty

T Of course rape cases were easier on the victim 1f she was deemed by her peers to,

N be vn'tuous, w1th her honour well mtact. In short the law acted in- such a way to S "

ﬁ&}ﬂe (1934) SmafAssmdt pvm e e s
L ¥The deﬁmtlve statemeat on this- fommlatxoa of the. re}ahonslﬁp is- from Suf Wﬂliam Blackstone AN
' "'Fhehusband and wife are one and. that one is thekusband - Even the. dlsabxhtms that the wlfe hesr,-—’f g

unda'amfor&nemstpartmmded forher rote _‘_",naruibeneﬁt." L

/ (1991) Petf.:n:ms artd Pre;ud:ce p.174



otect the percewed social value of women. If a woman had, herself,
: ‘mpromrsed thrs value, through prostitution, not being deemed a good wife and
. mother, etc or 1f the economic 51tuahon of the woman’s famﬂy was poor, then

o there was httle of value to protect.’

Women as cnmmal defendants have Iustoncally been less clearly

addressed by cmmnal law Wthh ‘was wntten in- response to s1tuahons in which

e ’;_1 m en rmghl‘ ﬁnd themselves

R It cannot be emphasmed too strongly that all of these judges were male, as
" were the jurors and most of the criminal defendants brought before them.

- .. Their cases involved the sorts of situations men were apt to get themselves
- into; and the excuses or defenses they offered were those that made sense -
' to themselves, their ]udges, and all-male )unes in terms of acceptable or
. ‘understandable mascuhne behaviour.® s

'fotuatlons in Wh.lCh socxety would expect women to find themselves then, would

' be occurrences of the pnvate sphere ‘A woman was defined by her marriage and
:!;"f her fanuly Cmmnal offenses were in a deﬁmtlonal sense thmgs that could not
be | contaxned w1thm the famlly realm Prostltuhon (m its cnmmal sense)
i/I'uappenecl outsxde of the fanuly, murder elther happened out51de of the farmly, or
,Z’Lthreatened the value of the famﬁy structure, concealmg Chlldblrth and mfannade
was usually comntutted by young unmamed women (an unwed mother and
tardi chﬂd d1d not a farmly make) On the other hand pnor to the mneteenth

”ff'i",wmuch of healmg exper&se was a female domam So, for exampIe the ,

ter entitied "A Law for Men” which traces the evolution of criminal




aeﬁﬁidOn of What constituted an abortion, and ‘what was merely a “bringing on
the menses" was‘informed by women rthemselfvers; Backhouse notes that the latter
was viewed by rmest women as well within their rights before the quickening of
the foetus.® The following section illustrates the degree to which pr,evious

~discourses have maintained their currency in current legal discourse.

Defmmg Battered Women | ,
”Deﬁmng battered women and Battered Woman Syndrome (BWS) is necessary in
a society which has not been compelled to define the elements of 'men who
' batter Syndrome’. The prevailing defhﬁﬁdn of ’be'&ered wqmen' 1s relatiVely
:straightforv;rai"d: "a woman who is repeatedly subjected to any forceful physical
~ or psychological behaviour by a man in order to coerce her to do something he
| wants her to do withouf any concern for her rights."® Being in a ba'tt'erin‘gr
felationship, however, involves complex releﬁdnships of per'sonaliti:es' éhd
 socialization, and the definitions ascribed to this condmon its causes, cures,f
"effects and ongms are obscured by mtersectmg deﬁmhons and perceplbxonc~ of

- WOmen and the institution of the famjly.

- 3"Bac:khouse (1991) "chkenmg’ déscribed the ﬁrst necogmzable mavement of the foetus in the
womb generally sometime within the fourth month after conceptlon " p 146. . , . ,

, “"Walker (1979) The Battered Woman pxv. ‘Repeatedly’ in thls defmltxon mdlcates that thete is. a
_ relationship between the two people ‘ln order to_coerce her to do somethmg’ mlght be sxmply to be
subsementtohxm oo g RPN R ; :




domn t she ]ust leave ?

;The fundamental way battermg dynarmcs have been misunderstood is through

women remam in a battermg situation.. Bunyak notes that assuming a woman
jj'should Ieave is meffectrve punishment:

,[,Once d1vorced the man is free to remarry and beat his new wife. Society
~has_not. told him that his behaviour was wrong; it merely tells him that
- one woman (his ex-wrfe) was not wﬂlmg to tolerate it. He snnply needs to
'ifll‘th:OmEUﬁEEISEﬂ e

Why doesn t she ]ust leave? also 1mphes that women are in some way responsible

.L}.;,ifor the vrolence, and. mdlcates that it will stop 1f they take - proper measures.
"fStudles have demonstrated that this is mot true. Men who create -violent
“Akrelationshrps tend to escalate them when threatened w1th IE]ECthl‘l or
a alaldonment“2 The most dangerous penod of a vmlent relatxonshrp is often at
;~separatron and dunng the two following - years Some studies mdrcate that men
,‘are more apt to klll the woman they batter after she has left and that the
recurrence of v101ence sxx months or more after treatment for the batterer
averages“ at about 35%., Why down t she ]ust leave? subtly rehnqmshes,

T nsrblhty for women who are thwarted in the1r attempts to leave, for women

1986), “Battered Wives Who Kill: Civil Liability and the Admissibility of Battered -

ing Justice for Battered. Women who Kill" (citing Bernard) p232.




,v,[f;,protechon

L who have no where to go; for women who expenence VIOIence in the home as

- safer than raast vrolence outside the home, } and S0 forth‘“’ Once battered a { G

_ woman is often further dlsadvantaged through seekmg ald from pehce or
: through confronting the judicial process.
If wife beating were considered criminal, the situation would be treated as

other criminal actions. The criminal would be removed from the victim
‘and potential victims (other members of society). No one would seriously

suggest that vulnerable members of socrety be taken away and locked up

so they cannot be victimized.”
'Although there have been attempts at senous reform in Canada, and although
- Canadran law does not mandate a "duty to retreat" the expectatxon remains that

) 1f a woman is in serious danger in a battermg relanonshlp, she should leave

“See Khne (1989) p. 122

| | have not dealt here w1th battermg in lesbian relahonstups whlch mvolve:a both a dlfferent set of
. issues vis-a-vis the lesbian community, . as well as a more intense version of the issues and
~ misconceptions confronted by women in heterosexual battering relationships. Renzetti (1992) provides |

“an’ excellent overview and discussion of partmular problems of even less access to safe- placea for

. lesbians in battering relationships because the location of shelters are often common knowledge in the -
- community; a tendency towards recomendmg couples counselhng, even though this has been proven .

_ineffective and even dangerous in heterosexual battering relationships; and insularity which works = gy

o against going outside the community for help. Renzetti also addresses the stereotypes and -

- homophobia battemd lesblans are confronted wrth when they do go outsxde the lesbtan cammnmty fm'; o

”Or in pnson be further vxctxmzed Bunyak (1986) p 610

| “’For example :.ee Mm:stry of the Attomey General (1993) Pohcy on the Cnmmal ]ustzce System} Lo

: ReSponsek to leence Agﬂmst Womenand Chzldren. e




,,aztered‘ Woman Syndrome (BWS)

,ysxs focused on the victims of spousal abuse (or even on md1v1dual

tterers‘g) does not really help to explam why so many men are inclined to
?atter :womeni they are m,relatmnsh_tps with. Accordmgly, there is controversy as
towhether evidence?of BWS is best rdescri:bed in teﬁns of the actual assaults
ommltted ega'inSt W'ome‘h, or in terms of psychological responses that repeated

s engender Focus on the psychology of 1nd1v1dual women who are

attered has been a key and growmg area of research On the one hand this is a

,loglcal path of fexmmst mquu'y to uncover experlence which has been previously

;dden,? 7 devalued and mlsunderstood Nonetheless, on. the other hand, this

mformatlon can then be used in a 1egal context to patholog12e rather than

mdtvtdual women.

L enore Walker has done much of the ground-breakmg work in the area of

_ﬁmng' and exphcatmg the collectlon of symptoms Wthh together characterise

cen: the result of profemlmbt work



" of BWS. Walker subscribes to two key theories in this area: learned dependency

- and a cycle theory of violence.

Learned dependency or learned helplessness occurs as a response to
| repeated abuse as one begins to feel/realise a lack of control over the sxtuatlon
| and an mablhty to change it.
" Learned helplessness was first tested in lahoratorj?iexlneﬁments in which -

“whether or not they received electnc shocks Sumlarly, the lack of control
over one’s environment was found to ‘cause dlsturbances in human
motivation and behaviour.®

- The dogs in the study ceased to attempt to escape, and in fact, had to be
' retrained to leave their cages though repeatedly draggmg them through the'

- opened door On a human level, leamed helplessness affects a variety of coping -

~ strategies of which escape is )ust one.

Stan‘s and Pope juxtapose Amnesty Internatmnal’s Report on Tortur and
lxterature on w1fe abuse to 111ustrate the "remarkable snmlanty" between the two .
“ ,condmons ’Techmques used (m addmon to battermg) wluch contnbute to the "

| mevxtablhty’ of a battermg relanonshxp mclude 1solanon monopohzauon of -

"’Bmdsky (1987} "Educahng Iunes: The Battered me Defence in Canada" p,4sz cxtatmn |
onutted BT , T |

e S‘Amnesty lntematxonai (1975) Report on 'I'orture, a!ed in Stalrs and i’ope (199(3), “No Place lee, R
. _Home: Assaulted’ M:grant Wemen's Claxms lo Refugee S!atus and Landmgs on- Humamtanan and‘ EEEN
Compassmnate(;munds pp175-176 R S : , e




‘perception; induced debility and exhaustion; threats; demonstrating

: ,,;  'fbmnipotencé"; enforcing trivial demands; and occasional indulgences.

In Walker’s analysis, learned helplessness works in tandem with a ‘cycle of
) viblence’., The first stage is escalation:

The batterer expresses dissatisfaction and hostility but not in an extreme or

maximally explosive form. The woman attempts to placate the batterer,

doing what she thinks might please him, calm him down, or at least, what

. will not further aggravate him. She tries not to respond to his hostile
~ actions and uses general anger reduction techniques.™

The seéond stage is the actual, escalated physical attack. And, the third stage
o }mvolves mdtdgences, acts of contrition, pleas for forgiveness and promises of
change

~ The woman wants to believe the batterer and, early in the relationship at
least, may renew her hope in his ability to change This third phase
~ provides the _positive reinforcement for remaining in the relationship, for

the woman

' 'I'he cumulative repetition of the cyde contributes to the conditioning of learned

- helplessne@ss: vthe woman lives the belief that there is nothing she can to do

s change he: sxtuahon. All of the hteramre in this area indicates that over time, the

;cyc!e of battermg increases both in frequency and intensity. ‘Occasional

o i mdulgences in the Amnesty International Report, are described as small kind

. acts used ‘to provide positive motivation for comphance. In the Walker Cycle of

szl»!!alker (1934) p95
i‘lhd p.%. i




Violence Theory, ‘occasional indulgences’ is suggested in the third stage of the

repetitive Cycle, acts of contrition.

Criticisms of Walker’s work suggest that the ‘learned helplessness’ model
is not entirely appropriate in describing battered women who employ a range of
difterent coping strategies, only some of which might be very passive (such as
forgettmg, minimizing the battering, or fantasmmg) * "The empha51s on
'Vlcumlzatton and ‘learned helplessness rather than on a woman’s actions in

surviving, has also caused concern."

Further, as illustrated by the | laboratory experiments uemg dogs, and
psychology literature on l’ost Traumatic Stress Di’sordér(l’STD) of wl*tich Battered
Woman Spndroﬁ\e is a subcategory, neither learned helplessness or PSTD aresex
specific. The genderedness of BWS unnecessarily invokeS a different category for
women and ferCes a discourse which focuses on difference. It is indicated that
males (and dogs) tend ‘to respond in the same manrer when faced with

, conditions smular to those which cause women to learn helplessness. lf gender
- specific terminology is to be used productively, it should express an actual
difference. The choice between using the term BWS or PSTD to describe a

| psychological reaction does not highlight a meaningful difference, and, it might

"“Bamett and [anIette (1993) It Could Happen to Anyone PP- 105-106

"’Bovle (1990) “The Battered Wlfe Syndmme and Self-defence Lavallee v. R, p 177




be more strateglc to show how men and women are alike in their response to

5 —epeated vxolence whrch they cannot control

E Walker’s work, and the emerging literatur’e in this area, have provided

:r~——~e5cperti5e in an-area which previously did not exist — a crucial development in
terms of adrm551b1hty of expert witness testtmony for battered woman syndrome.

""A cntenon for mtroducmg expert testlmony is that the state of knowledge in that

area be sufﬁaently developed in order to grve an expert opinion (see further

dlscusswn of expert tesnmony in Chapter 3) Walker’ s studies in this area also
Work towards refutmg stereotypes of masochrstlc female pleasure and/or other
| means of women benefrtmg from battenng relatronshrps Ultimately, the question
q of why women do not leave battermg relatronsh1ps is rendered in Walker s
k V:V‘analySJ.s, a non-questron repeated battenng and abuse results in learned
helplessness and a psychologlcal inability to beheve that one can take control of
f;'one ’s cxrcumstances Arguably, we must not lose srght of why women do not

leave battermg relab.onshrps Not all wornen who are battered are mcapacrtated'

| why can 't she leave helps to **rtuate these reasons in a social context rather than

j’ on an mdxmdual level




Sbcial Context of Battered Women
stcussmg the problem of men who batter women from the perspectrve of
” :Wexphcatmg battered woman syndrome contnbutes to the trend which has been’ -
ins,tx'umental in framing this as a ‘woman'’s issue. This formulation displa'c:es'
- ‘d’15course around issues of the social costs of wife ’battering. Police, child welfare,j
| "medrical«, legal, and social services are direct costs; 1nabﬂity to work, st’.ck leave, '
cos"ts‘ incurred by drug and' alcohol abuse and ‘SPecial n,eeds for effected chlldren |
ﬂ mare some of the hidden costs.® Because all aspects of w1fe battermg are s0
| poorly documented it is difficult to- detenmne the fmancral cost to Canadxan
g soaety in addressing the effects of wife battering. Estunates propose numbers of 3
’t‘h‘e/mabgnimde of $40 miilion in 1985 to operate‘the édt)etransition houses and |
'shelters across Canada and $32 million i in 1980 for pohce mterventlon and related -
‘, support and adxmmstrauve services.” Because fundmg m thls area 1s‘kf -

smadequate* and dedicated to treatmg symptoms, these costs mcrease‘ over tlme. )

5"[t is not always clear who should be responsible for these costs. In- response to a propoaal fora -

battered womens shelter, the. Socxal Credit candidate for Okanagan—Boundary Chuck Stone, stated .

- be addressed " Monk, "Socreds comments anger women proposmg shelter " Vancouver Szm, 17 Augustf L

‘-1991 PA7.

57Mact.eoei (1987), Battered But Not Beaten, p- 35

o 5‘In Quebec one woman- out of two is tumed away from shelters because of lack of space, in.

Alberta approxxmately 1.5 or two women are turned away for every one who is accepted; in

* .. Saskatchewan, some women travel 500 miles to access services, in. Brinsh Columbxa, for every farmly,, el
takenm twoaremmedaway TheWarAgamstWomen, ‘ ‘ , R 3 :




The term ‘wife ‘battering’ has only existed for about twenty years. During
that time, it has shifted from referring to a domestic, private and even joking

‘matter ‘have you stopped beating your wife?,® to a political issue of gender

" domination, to a focus "on individual pathology, the ‘illness’ of the batterer and

” ) ,"tﬁék’ psychological profile of the vicim."® This shift is indicative of the level of
’state ’intervention, and the power to define the issue through the allocation and
:st’rﬁctu‘re of resources provided. Morgan discosses the state’s role in managing

) the ’image’ of social problems; "that is, an image of social problems which

%supports the state’s legmmacy and guards agamst definitions which may threaten

, soc1al order ol

~ Early feminist responses to wife battering were to create safe places for

S "Womén and to educate women and the general public about gender domination,

| ‘V,ESp?e'cially, as manifested by violence against women. The practice of

B 'consaousness—raxsmg enabled women in these feminist community orgamzauons

: 'to counter knowmg their soc1al bemgs only as constructed and distorted within
R the realm of male dominance. “In their discourse, battered women were not

: ;“"add;ressed as mdlvxduahzed victims but as potential femlmst activists, members

s"Iirasex' (1989) p: 175

""Morgan (1985) "Conbtructmg the lmages of Deviance”, p.66.

°‘lbxd p61




of a politically constituted collectivity.”? Redefining persdﬁal battering situations
‘within the larger context of oppression against women engendered the possibility
of peliticized action and potential for change rather than individual resignation to

the break-down of a marriage and self-blame.

The growth of the feminist movement and requests for the funding of
shelters provided an entry point for state intervention. Funding served to
legitimize the severity of the issue of wife battering. 'Hovwever, the subsequent |
professionalization of shelters has worked to undermine the feminist collective
and political approach which a patriarchal state might find threatening,
[Wlhen social movements succeed in poﬁﬁdzing'preViously depoliticized
needs, they enter the terrain of the social, where two other kinds of
struggles await them. First, they have to contest powerful organized
interests bent on shaping hegemonic need interpretations to their own
ends. Second, the encounter expert needs discourses in and around the
social state.®®
Refuges which had previously been run by women from a cbmmunity‘who had
often —expeﬁeneed battetilig themselves, were replaced by larger centres providing -
a range of services.“ With bureaucratization, the efocus on teaching women to be
self-sufficient (within a supportive communitY) shifted to treating disorders and

providing services for women as individuals. The educational, fundraising and

 “Fraser (1989) p17%6.
“Ibid. p.175.

“Morgan (1985) p.66




i change functrons that were prevrously addressed as part and parcel of

g battered women are successfully replaced mth thrs strategy

‘I’he gmwth of the medrcal approach ‘and professronahzed treatment
ergamzed through public and mental health services, has not only
‘an environment supporhve ‘of the individualization of wife-
5 ”battery but has essenﬁally guaranteed that battery be subsumed under this

Morgansuggests that this kind of government response is a self-protective

men m contemporary soaety""’ If the condmon of wrfe-battenng is defmed '

‘mdmdual condition, rather than as a social pmblemf then it can’be

ttvely’ treated wrthm exrstmg mshtuhons, and more unportanﬂy, without

tequtrmg these mshtuhons to change

That poer women are more likely to be in contact wrth social services, and
mcrre erly to have nmvhere else to go than to a shelter, contributes to the
P an lirat battered women are only those who are a]ready down and out.
{I}f lsk:cernfortmg for Canadrans to thmk they are drfferent from such low—class |
hes, ho thmk people n thrs predlcament are not normal ‘not the couple
‘mext deor“” htcreasmg awareness of the issue has in some instances, been

o ‘: w;th the preference that battered women not be visible. Preventing the

ttered women harsher than study shows,” Globe and Mail, 10 September




estabhshment of a battered women'’s shelter in Wmmpeg, resrdents were quoted' o

" Tve lived here for 35 years and don t want to see the street swarmmg WItl\;f

_husbands lookirig for their wives. ... It’ s peaceful here Couldnt they fmd L : o

' somewhere else?

| " I don’t want them [speaker’s cluldren] exposed to the wolent nature of thatt [RERRI

sort of thing with pohce cars, and husbands coming arOund 5.

I feel there will be a potentlal for vmlence in our nelghbourhood that |
- doesn’t exist now.* et e e T

| ”"fhe percePtlon expressed inthese accounts is that battered women are omefsi"”" o

” cr.e., "this. does not happen here". Ind1v1dualxzat10n of a soaal condltxon o L o

. .conm'butes to battered women themselves bemg percetved as repugnant and:" e e

ke fthreatenmg The mequahty, isolation and oppressxon of thelr sxtuahon is not’ T

g 'easrly recogmzed

Increased medra attention on battered woman syndrome (and on assault of o

. women in general) is not comadently related to better awareness andf S

'understandmg in the courts. However as wrtnessed in the recent Bobbxtt case, "

: the medra wﬁl still tend towards sensahonahsm at the expense of accurate

rePOrtage. Stereotypes and lmsconcephons have been factors in retardmg thef: j

. accePtance of the battered woman self-defence plea Msmformed attltudes and"j?"‘if S

Novenﬁer 1987 p.AS

" %n. "Shelter for battered women riles resxdents m north end" Wmmpeg Free I’ress, 29 ‘

quaSh shelta' for abused nahve women," Wmmpeg Free Press, 29 ]anua




1i 1gnorance have, as well shaped pohce response to domestlc dxsputes and

(enced' the aﬂocation of fundmg for the support of battered women

That mfe—beatmg ‘was hlstoncally a legltnnate functron of marriage”
un 'rhned by the lack of medla attentlon durmg the 19605 and 1970s when

ts were attemphng to target battenng as a soaal 1ssue "Battered women"

ject category appeared m the Canadzan Newspaper Index only in 1980 and’

’esearchers’ to the category of "Famﬂy v101ence" It was not unul 1984

ttered women was a category of 1ts own w1th a hstmg of 107 arncles for

fmally, m 1989 researchers were dlrected to also 'see Men who

tal acceptance of w1fe abuse resulted in maccurate

he gravrty of the condltlon as well as common sense solutlons to

'frequently asked quesnon: "why doesn t she ]ust leave7" as well
of: theproblem of wxfe battermg" 'contmue to functlon to 51tuate .

,tton on the VICtlm rather than the abuser

: e-abuse has tradmonally been such a pnvate and unreported, |

: had‘ tremendous mﬂuence m perpetuatmg earher

man to beat hrs wxfe thh a st:ck no w:der :




S : Nonetheless these- trends are undermmed by stereotyplcal deplctxons of womenﬂ

stereotypes Recently there have been trends towards mcreased coverage and SEE
more comprehensrve exphcatlon of BWS mcludmg a Govemment of Canada

advernsmg campaign Whmh dePICtEd women who actually looked battered

in other areas of the medla partlcularly in terms of revenue accrued through .

7 advertlsmg Wthh contmually deﬁnes how women can best be pleasmg to men T
An example of th1s was the recent CBC a1rmg of one of the most reahstlc medxa b

: ;'i"depICtIOHS of a battered woman to date, meg wtfh Bllly, whu:h was mterruptedf R

by adverusmg pnmanly aimed at women selhng consumer strategxes for bemg, -

more appeahng

Lady Killers and the Media

S "Females Whos'e"Offence is- more rconsistent M‘rith sex role ?expet:t'ations seem to

expenence less harsh outcomes than females whose offence is less tradltlonal RARE

L The medla contnbute to the constructlon of tlus perceptxon that it is anomalousy :

for a woman to senously defend herself In the Wmmpeg Free Press I‘eportmg on S e
the uwallee acqmttal dn'ectly above the arucle wh1ch clalmed that "[1]egali
orgamzanons and w1fe—abuse assocratmns say the case wﬂl change PUblxcf“_?::

| "" attttudes about w1fe abus 72 ‘ran the photo of MISS Wmmpeg and the runner-upf'l o

"Nagel etted in Edwards 9985) Gender Sex & the Law p 134

:rf,,”McFarIand "Lavallee tragedy sparks zud awareness in’ wxfe a’buse ﬁght v Wmmp:,g Free ‘I’ress, 27;; &




?f:jto sts Wmmpeg Stereotypical atntudes about women and women’s societal

e,role to be vxsually pleasing are underlined in such -instances, as the headlines

 poignantly reflect the juxtaposition of women's roles.

Newspaper coverage of Lavallee further demonstrated a difficulty in

. t—}.reportlng on battered ‘women who kill or comrmt cnmes that are not consistent

W th gender stereotypmg "Lavallee, who Brodsky [her lawyer] refers to as a

| "'“"bubbly gu'l not a woman,’ never thought the ]ury ‘would acqmt her."™ Lavallee
S "f»?;.{jat 22-yearS of age (most defnutely a woman) in the ‘same article was also
,i;"descnbed as. pente, unable to grasp the condmon of ’battered-w1fe syndrome
' and as havmg colour-coordmated her plants to make 1t easier for her mother to
*Whate‘r: them‘ m-the: event thatshe should go to prlson'. The Vancouver Sun quoted

':75

,Brodsky as saymgr "Thxs Iady was a battered woman lmplymg different
, gﬂ’standards for nice ladles and bad women. Whlle Brodsky may ‘well have been
;, 7'7:;nusquoted what is 51gmf1cant is the paper s selectlon of and focus on factors of
'bemg "ladyhke" | Slmllarly, Chantale: Sounus 1mpnsoned for planmng and

:“Lcomuuttmg the murder of her husband in an artlcle pubhshed around the same

;_rhsllc attempt to' keep all of the "Women s News" on | the same page’

air, “Abﬁae Viltttm contmues o carry gm}t despxte verd:ct " Wmmpeg Free Press, 26 September

; Battered mfeacqumed in"SIaYing.‘of 'hi;s'band}?[ne’\(aﬁc‘ouver Su‘n} 23 September




' ume of the Lavallee case, is descnbed as "a small almost doll-hke woman, W‘lth 7 ‘;

R 4

s : blue eyes and a SCUlptured face w6

 The Lavallee decrsron focused on the adrmssrblhty of expert tesnmony on
o BWS ‘and the media- covered this by outlmmg spec1f1c condrtrons whxch -
L contnbute to battered woman syndrome psychologrcal abuse and emononal
| "_entrapment threats, repeated assaults not bemg able to flee because of lack of R
: resources or not wantmg to leave cluldren behmd However, these elements are
| : ’sunphﬁed in presentmg women as unhkely candldates for bemg able to kxll
- erther because of thelr physrcal frarlty or narvety The nsk of bmldmg on the,
| concept of a "classic type" of abused women” - is that once defined, it will be
used as a standard of measurement Such a standard has already begun to |
emerge | |
' ‘The stereotype portrays all battered women as passrve, helpless and
_emotionally disturbed. A defendant who does not conform to the court s
~ narrow definition of how all battered women supposedly behave may not
. be regarded as battered. For instance, if the defendant attempted to leave
~or to resist in the past, the court will accept this as evidence that rebuts her ’
- status as a battered woman 1rrespect1ve of pnor physrcal abuse

o It is 1mportant to- empha51ze that the ments of the Lavallee Supreme Court .

decrsron he not only in the recogmtron of battered woman syndrome per se, but

» 7"Bagnall " killed hrm ]ust to finish: afrard to teshfy battered women are the desparr of pohce and 5 f
prosecutor, TheGazette Cﬁﬁontreal) 23May 1987 pBl 3 L

”Darmch "Battered wrfe )arled for krllmg husband Taronto Star, 10 January 1987 pBﬂ Smclmr, 26;

"Castel (1990) p.255 (footmte onut!aed} |




that_:the dEClSIOI\ also acknowledged the p0551b111ty of a drfferent perception of

nnmrnent harm, a perspectrve that the courts have heretofore been reluctant to

recogmze Women s mcreased parucrpanon in the pubhc sphere has demanded

and facrlrtated an awareness of drfferent perspectrves than prevrous dominant

ourses pemutted Tlus has been especrally ev1dent in media studies and

opposmon to se:ast deprctrons of women in the medra and popular culture

A’Men’s "'lssue"’?' | | |

Th:w sudden emergence of ’battered husband syndrome based in large part on
the ,{_research of Suzanne Stemmetz in the late 1970s commanded extensive media
¢ verage Yet when exammed more closely, the research is a classic example of
generalxzatxon ‘and rmsrepresentatron of statlstrcs m Mrldred Pagelow
_ptmg to unravel the process of Stemmetz’s ﬁndmgs outlines the following.
,ased on a sarnple of frfty-seven couples, within a county of 94, 000 couples,
1 f'etzr found four battered women Thrs was converted to 7016 battered
en’ per 100 000 populatxon and compared to pohce data for the same area
ich reported twenty—srx cases of spouse assault (twenty-four women and two

‘;VConcludmg that only one out of 270 women report being battered,

etz _suggests_ that 1f'_the same degree of underreportmg was present for

ffering from "battered data syndrome”. Saunders




| husbands, an estimated number of 250,000 husbands were the victims of assault

" in the United States during 1975.%

Desplte the obvious fallacies of this reasonmg and a lack of addltlonal
—rstudles to confirm Steinmetz’'s results ‘the media unmedlately jumped ‘in to
‘icorroborate this homble social m)ustlce Pagelow cites the followmg headhnes

" "The battered husbands’ Time Magazine
_-’Not-only wives: study shows husbands battered too”
~ San Gabriel Valley Tribune
"Who struck Jane ... or John? Los Angeles Times

"Husband is more battered spouse’ Chlcago Dazly News
~_’Some statistics in the battle of the sexes’ o

‘ Chicago Sun Times o -
~ ’Claim of 12 million battered husbands takes a beating’ -

Miami Hemld81

o Perturbatxon was not conﬁned to the pnnt medla >
Fasemated reporters and national television talk—show hosts latched onto
“the topic and telecast interviews from coast to coast, and eventuaily the
‘claim of 250,000 battered husbands exploded into 12 million battered
husbands and spread mternanonally SR ‘
'The overwhelmmg response although short hved demonstrates (m reverse) the -
7’7 dxfﬁculty of gettmg accurate depicnons of the mcxdence of wife assault m the
' ‘medxa Desplte mcreasmg awareness of the degree to wh1ch battermg of women

i ;s nnderreported, rather than acceptance that there is a pervasive problem (as

S mmedmtely ~conceded in the case of men based on Steinmetz's data), the e

"’I'hls is: pamphrased from Page_low (1985), "!'he ‘battered husband S)mvdrome pp 174—175

“!bld p173

“lbld P 1?3 (ﬁ)otnote omxtwd)




mcrdenee of battered women is contmually disbeheved or challenged on issues

f'suchtas Whether or not psychologrcal battermg can be mduded in the definition.

fBattered Man Syndrome and the Bobbitt case are examples of reduction through
eql:uvalencem they are shown to be victims of ‘women, just as women are
cﬁms ' of - men, 7 thns 'r'presentmgﬂ the srtuauons as recrprocal and  similar.

Inaccm‘ately mdlcatmg that men are snmlarly 51tuated to women Wlﬂ‘l regards to

incrdence of vwlence underrmnes arguments for change and contributes to

: ,xmspercepttons and mxsmformahon

: Cortclusxons e o | N

f‘I’he medra fascmatxon w1th the battered men study was recently rephcated in
teportmg on the Bobbrtt cases The reason for the case bemg grven any media
;thenuon'at aﬂ had to do of course, thh one man’ s unfortunate separation (and
subsequent happy reumon) wrth hlS pems Iromcally, 1f Lorena Bobbitt had killed

- her’husband tlus story would probably not have been ;udged newsworthy

ji]? Stereotypes about women in battenng relatlonslups and dlsbehef of the
];seventy' or the battermg, both in terms of the actuai Ievel of abuse and the
" numbe of Women affected rmhgate the degree to wluch battermg will be taken

iy as a socxal xssue Because the mcndence of battermg (and assault on

not  fully priortized socil issue, thre is an inevitableness




B o 'tdidiscoursrjes in this area which focus on battered women, per se. It is much

~easier to study and redress the pathology of individual women. This approach is
mo‘ré'collsi’stent“w'ith' beliefs that in Canada there are some violent thGSQ élid R

- does not challenge us to believe unbelievable statistics that suggest we live in a

. violent society.




3. LEGAL LANGUAGE AND DEFENCES
FGR WOMEN WHO KILL THEIR BATTERERS

""'l never beat my ‘wife. I responded physically to her."
' "Not m)ured. She brmses easﬂy

T ,,"It was over sex, and it happened I guess because I was trying to motlvate
S ,her And she didn’t seem too motrvated e

* Buding on the defnitons outined in Chapter ,this chapter examines the relevant
S V{‘ilegal language used and the 1mphcat10ns of the frammg of the discourse related to
- )-tv;r\women Who klll therr batterers The role of the court is to ascertam whether or not
an mdrvrdual is guxlty (and 1f so, to determme how‘ pumshable the crime is). To
€ decrde, the court must determme the actual cham of events the state of mmd of the
”f«jde‘fendant and whether or ‘not actrons embodled m those events were justified. -
7 "ﬁ';c:;‘:\‘;»There are two pnmary Ievels of dxscourse at play substantrve law and ev1dent1ary
" 1ﬁf_fyflssues The frrst 15 the legal framework and termmology embodred in the crmunal

. ',f;”[jf‘{code and legal reasomng generally The second ev1dent1ary issues, mvolves what

T be allowed as ev1dence to help the defendant demonstrate the reasonableness '

'iffor ;ustrficatron for her actrons

Everyone who comes mto contact wrth the law must translate spec1f1c events

erland expeér ences mto legal termmology For example, anyone who is not a Wxtness

o Men Batter Their Wives?" ppl46-147.



; . or an ‘offieer of the court, one must assume theposritionrof either compl‘ainanto‘rl |
B 1defendant, which necessarily mediates the explication of events. Men'’s experienoes, -
: eSpe'c'ialIy in tetms of being the victim of violent crime, translate more completely
: ‘,than do those of women. For the latter, certain elements that have bearing on a case
: are nnderrepreSented or distorted because there either is no corresponding
- terminology to describe them, or because the exxstlng lmrastructu.re pl'OhlbltS their
- :/expressmn The madequacy of legal language extends, in certam mstances, to

~ outright exdusmn.

| ” Recou’rseto eXpert testimony on BWS prthdee an examplevof legai et/olution:
| ‘from recogmzmg that existing categories are msufﬁcxent to an attempt to define new
~ methods Wthh are more workable. The acknowledgement of battered Woman .
'syndrome helps the defendant depart from prevxous formal legal reqmrements of
, quahfymg fora self-defence plea. Most 1mportantly, the unpact of this defence raises |

“ thestrateglc ‘power to define’ as a cornmurucatlonal ob]ect ‘of ‘analys1s. '

,, Wom’en' and Legal Ideology
"The power of legal ideology is so great that it often becomes hard to deferentlate |
“ between Iegal prmc1ples and soaal customs."® What the law unphcxtly artxculates,

about women reﬂects a collecnon of soual norms and expectanons about woman’s

) "51 have yet to COME across an explanahon as to why legal language is shll a bastion of ma:aculme -
perwnal pronouns, especxally consndenng efforts to move to gender neutral concepts in law.

. ""Rxﬂun Janet (198()) "Toward a Theory of Law and Pamarchy" 3 Harvard Wamen s Law Iournal p 55




s 'natural’ role in society. Cotterrell writes of ideologies as: "systems or currents of

generally a’ccepted' 'ideas about society and its character, about rights and

= 9' responsrblhues, law, morahty, religion and politics and numerous other matters
” [whrch] provxde certamty and security, the basis of beliefs and guides for
econduct—"—” 'I’he separatlon ofpubhc and private spheres in law, for example, has
hxstorlcally engendered a hands-off approach to legal intervention in what is

o Percelved as a man s nght (or hlStOﬂCﬂnY: duty) to "dlsc1phne his spouse, and

generally keep his farmly in order. Formal changes in law have had htﬂe unpact on
any substantlal socnal change in this area.® Legal practxces reflect the same cultural
1deology whrch mforms whether domestic drspute calls are responded to by the
pohce, and the action that is taken in- those cases; what kmd of coverage the media
o ;‘4-;wr11accord ~spe01ﬁc cases and the problem of men who batter, generally; how the

areaof wife assault' w111 be taught in law school; and so forth.

Socxal perceptlons written into legal language exemplify the perception of

cnme m general as somethmg that happens out51de of the home. Stanko notes: "as

‘a cnmmologlst I have no ac:ademxc Ianguage or analysrs to account for ‘fear of

crlme m assoaahon ~with the home being an: unsafe, fear-producing

"Colterrel! (1984) The Somology ofLaw p.m

"Specxﬁcaliy, see: First Report of the Standmg Comrmttee on Health and Welfare, Social Affairs,

. ‘iSeniors and the Status of Women, (1991) A Study of Pmtectwn for Battered Women; 'me War Agaznst Women.




“® In places where the ‘castle doctrine’ is used, for example ‘home

environment.
: wﬂl carry a dlfferent meamng for women than men. foe abuse has only recently e
been categonzed as a crime, and legal termmology in this area is difficult to reform '

ibecause of its close ties with the right to privacy as well as property values.

The “castle doctrine’, based on the prexmse that no one should be expected to
" refreat from assault in one’s home, and that the home 15 the safest place one could |
'be,assumes that an attack in one’s home would be comxmtted by a stranger or én
* intruder. The only demand for retreat in this doctrine is when the assailanf lives on
' the pfemises, or has a right to be there.” In the oohfeki of legal ‘chashsement’ of |
ooe’rsorife‘, Vthe caStle doctﬁne denotes that the homev is hié éasﬂé, ond Vfurtherr e

" "domain into which the king’s writ does not seek to run™.

 The routine awarding of custody of children Van'd' the famﬂy home to women o
in divorce cases implying the social convention of‘ women as the primary perent is |
an extensmn of ascnbmg appropnate roles in the pnvate 5phere Conversely, the “ o
Iegai termmology of surrogate mother' rather than ‘birth mother’ or gestanonalf

mother’ motherhood which occurs out51de of the trddmonal concepnon of ‘home”

- ™Elizabeth A. Stanko, "Fear of Crime and the Myth of the Safe Home, Femzmst perspec:zaes on sze e
Abusc 1988, 76. : S k

~ “Fora dzscussxon of the castle doctrme and US case law see: Cﬂl&spte, 1989 Iushﬁable Hmmczde pp,xz-
87.lnCanada, womendonothaveadutymren-eat{mm thehom S

o ‘“Balﬁmrv. Balﬁmr L.R. 2K. B571 (C.A 1919} atedmRhode DL(1986)p154




,,er famﬁy’ expresses and ‘entrenches a preference for viewing that situation
,,,,cgnn‘actxmﬁyr ¢ ?Domeshc’ abuse, ‘spousal’ assault and ‘family’ violence, all
quahfy the spec:al context of violence which thus makes it seem somethmg less than

cmmnai vxolence, and 1mphc:tly dlstmgulshes it from ‘normal’ violence.

| fThe examPle of refﬁgee claims 'made by WOm'en seeking asylum in Canada

debxhtatmg extensmn of pubhc/ pnvate 1deolog1es In order to be admitted to

d ‘, g Canada as refugees, apphcants must: "show a well-founded fear of persecution for
'reasons of race, nationality, religion, pohtxcal oplmon or membership in a social
& ffgroup, and that they are unable or unwﬂhng to avall themselves of the protection
the""'.State " An omission in these mtena is the lack of protecnon for persons
because of their sex. Women must be able to demonstrate a political

: dxmensxon of then‘ abuse w:thm the rubnc of criteria whxch recognise pohtlcal acts
i’as enes agamst a state in a public context. Women s lack of power; women’s acts
;of resrstence not bemg recogmzably (and deﬁmhonaﬂy) pohtlcal because they
y occur m the pnvate sphere (dlrected at famxly, not the state, per se); lack

S ef recourse in oppressxve reglmes, some in wluch w1fe assault is not a crime; lack
| oE recogmhon of dJEferent kmds of sex speaﬁc persecunon, such as wife assault, or

;::: abemamf and so fo:ﬂ;., an conb:ibute to legal sex—based dsscrmunahon

lmda(l%?)'&mkmgWoumsSﬂammlaw-ﬂ\eDﬂenm\aofﬂ\eGenderedNatureof
Keasamng &mmmmwﬁ& SRR

imxmhonAct,clmdehus F amdPOPeLum)plso o
S e | B




: ‘A ﬁnal example is that of the attempt to e’stablish rape as a crime about
fyi/gliéncé rather than sex and the subsequent 1983 legal classification of sexual assault
 was a response to the pervasive equation of sexual passion with rape. The
deﬁnitional problem was not m law, in which rape is considered to be a serious
 crime, but procedurally in establishing that specific rapes had occurred. In a society

- which defines rape as merely overzealous seduction, or which posits thata marriage
license includes 7 se;;ual righté, it will 'ber very . difficuit toconx}i;:t someone on
misinterpreting the fuzzy line of consent, especially if consent is not bélieved to be

necessary in certain situations.

Societal perspectives and biases are mediated through legal language, and in
'the process reflect an understanding and organization of social relatidnShips, |
simultaneously legitimising those perceptions. The next sections discuss legal

language used in criminal cases of women who have killed their batterers.

| ‘La'm'tyl:lee and Whynot - |
. The Canadmn criminal cases of R. v. Lavaliec® and R. v. Whynot™ have many
similaﬁties- After a three year period of abuse which was frequently sufficiently
; ‘severe to requirg medical treatment,Angelique Lyn Lavallee shot and killed her

| ,coﬁtmon law spouse. Jane Stafford (Whynot) killed her common law. husband after

" “Lavallee v. R. [1990] 55 C.C.C. (3d).

R Whymt 198419 CCC. G 489,




ﬁve year penod of abuse When krlled nerther of the men was about to

oally”attack I(ewn Rust was leavmg the roorn and had hlS back to Lavallee,

,, n'she shot and kxlled lum Brlly Stafford was asleep m a drunken stupor when
hot kby Whynot Both men pnor to therr own deaths had 1ssued death threats
gamst others Rust had handed Lavallee the gun and told her somethmg to the
ctof ther you lqll me or I’li get you Stafford throughout the evenmg pnor

to hrs,,death had spoken of hlS intent to klll a nelghbour and -“Whynot's 16 year old -

son ;'Both women procured expert w1tnesses on Battered Woman Syndrome to testify
at thelr tnals Lavallee and Whynot were both uutrally acqmtted of unlawfully

V g thelr partners and subsequently, both cases were appealed

f?rhé | crucral drfference between the two cas’es 1s the Supreme ’Court of '
oman defence whlch mformed the admlssrbrhty of expert w1tness testrmony and
the restoratron of her acqmttal Seven years earher, the N ova Scoha Supreme Court
alprrsron allowed the Crown s appeal in Whynot and a new trlal was ordered
the: grounds that the )ury had been rmsdrrected m bemg allowed to consrder a |
self—defence plea. Whynot however pleaded guﬂty to ﬁrst degree manslaughter and
so thev case never went back to tnal. She was sentenced to srx months 1mpnsonment
roba ii‘ it relatrvely hght sentence that suggests the court was uncomfortable

;mth tl:us case. Upheldmg the perrmssrbrhty of expert tes tunony,; =

ada s‘eventual recogmtron, in the Lavallee demsron of the vahthy of the ’battered e




ir in Lavallee to explam battered woman syndrome to the )ury, and acknowledgmg the .

f’drfferences in context and perception of self—defence between men and women,

resulted in the difference between acquittal and conviction. These two cases are

~typical in terms of the problematic issues raised when women kill their abusers.

L :Defences & Communicating' in VCourt |
- The narrahve of a woman who kills her batterer begms Iong before she enters her, '
rkplea and rt is by defrmtron the narratrve of a lawless existence. This narratrve is
| cruciat in explaining the state of mind, and perception of fear that would lead a
M 7 womart toprotect‘herself by killing her batterer. Access to the Subjective percep txon | ,
dff the defendant would help to mitigate the charges being understood in terms of
exrstmg stereotypes Was the 1nd1v1dual woman’s mental state sufﬁcrently 7
i 'dnmmshed to excuse her (provocatmn temporary msamty, drmrmshed capac1ty)?
:Was her act motlvated by revenge? The resultmg conclusrons of whether she was

x capable of actmg otherwxse are drawn through ob]ectrve reasomng, usmg standards

of how our society expects reasonable people to act in grven srtuatrons

. What WOrhen who kill their abuéers (in 'self-defence) need to be ablef to

'commumcate to the court is the sub)ectrve reahty of hvmg thh her batterer

o . 'specrfrcally, how she knew that the relanonshlp had changed from one of battermg

. '_to one of krll or be krlled how she percelved that she had no other altematlves,

o ‘There are tunes after all when language is answered bw gunfn‘e, the meanmg of',




i an utterance may only be clear when set against the background of direct physical

Mi,force.'{‘i’r’ Batterers commumcate through violence: a language that may only be

, fmﬁ?mgib,l?:to the woman who lives it.

' - Before a word is said in her defence, the charged woman must appear to the

‘jury ina manner that is consistent with her plea For example:

o The }ury may requlre a woman Who asserts an xmpalred mental state defense
to sound truly insane. A-woman who sounds too angry or too calm may not
fulfil the jurors’ role expectations. The j  Jury may then feel punitive toward her
for not conforming to the stereotype.”

Wemen who are afraid or upset can lose credibi]ity through appearing to be overly
T é‘:ﬁé&bﬁan (not rational). Women who have been repeatedly battered and told how
) ugly and stupxd they are; are not necessanly attractlve makmg an effort to appear
so may undermme clalms of seventy in terms of what a }ury mlght expect a truly

. fbattered woman to look hke

; ;;'ffSelf-Defence for Women who Kﬂl theu' Batterers
S : "Women on tnal fcn‘ kxlhng thelr abusers have tended to plead to -a diminished
?Capacxty or- msamty thus reﬂectmg soc1a1 perceptlons that women who commit

L ‘;evxolent acts are an anomaly "['I‘]o many, the notxon that a woman would ever have

"”*':fﬁ'j_fte kﬂl her spouse ‘to save her own hfe or the life of a child is simply

”Huschkep (1986) Bakhtm, Discourse and Democracy,"160 New Left Remew, p.110.
‘ Mexder c1ted m Ewmg (1987) Battered Women Who K:ll p46.
M regar & Hopkms €1 9‘}1) Worlcmg for Change, P- 100




S j mcomprehensxble. Women makmg such clauns are often automancally labeued as

E hystencal or msane."“’0

Self-defence permits the use of force against someone who is threatening
‘im‘minentand unlawful bodily harm, when the threatened person has no means of
actihg lawfully or obtaining the law for pfotection’ to defend themselves. The
:defendant in a successful self-defence case would 'b'e'consirdere‘d "innocexit" at the
7 nme of the act: as protectmg an innocent victim (herself) ThlS is the moSrtr
'advantageous plea because it results in a complete acquittal, unhke for example,
~ provocation which is only a partial defense to homicide (and which is considergd
w1th1n the context of mitigating circumstances and im‘ormS the sentencing and the

- degree of the charge against the defendant).

| 1 Perhaps the most common form of the self-defence plea recjuireé that the
' threatened person has a reasonable apprehension of imminent bodily harm or

death."” Women have traditionally been djsaHOWed~ or f'discoufaged from using tiie

| "mcastél (1990) p.231.
o Self-defence is.covered in Sections 34 and 37 of Canada’s Criminal Code:
©34.(1) Every one who is unlawfully assaulted without having provoked the assault is 1usnfled in

, repellmg force by force if the force he uses is not intended. to cause death or gnevoub bodily harm
and is no more than is necessary to enable him to defend himself.

__(2) Every one who is unlawfully assaulted and th causes death or gnevous bodx!y harm in S

rrepelkng the assault is justified if

- (a) he causes it under reasonable. apprehensxon of death or grievous bgdxly harm frum the .

violence with whxch the assault was orsgmally made or thh which the assaulant pursues
- his purposes, and

(b) he believes on réasonable and probable groundb that he cannot otherwme preberve‘ o

. himself from death or gnevous bodﬂy harm.

5




self-defence plea because they do not generally meet any of the above requirements

fromtheoblectlve perspective of law, as set out in the test of ‘reasonablé

el : apprehensmn of death’ (or grievous bodily harm, etc);

e ﬁfi’I‘henext sections briefly outline the requirements of a self-defence plea. They
W 1 arefollowed by a dlscussmn of the need for exper t tesnmony to help the jury (and

jus es) understand how the sub]ectlve expenence of bemg a battered womar:

s ;egrresponds to ithe'se requirements.

Immmence — As noted by Iustrce Wllson Vldn Lavellee, the requirement of
immmence, that the attack is about to happen (1f not already underway) is not

Tg t‘;:’y wntten mto Sectlon 34 of the Cnmznal Code, but has been grounded in case
The formahzatron is mtended to ensure that use of defensrve force was
necessary that no alternatlve measures could have been pursued (escapmg or calhng,

| :the pohce) and that an mterval between the threat or ongmal assault was not

: actually used to plan the attack in revenge.“’2 ,




- Inrthe case of a battered woman who has;kille‘dher batterer there will be, at -
1east, residual assuznptions that it Was an act of retaliation. And, rnostl battered
~ 'women admit feelings, at some point in the relationship, of wanting their sPouses |
dead However, "self-defence pleas in homicide cases are not nullified when extreme
V‘t'e'r’ro’r rmxes ‘with ex&errle rage. It seems reasonable to expect victims of battery and
sexual abuse who defend themselves from lethal or nonlethal attacks to combme
\ "anger mth therr fear a3 Thls is underhned wuh as in both lavallee and Whynot
| the fact that many women living in fear of their batters tend to kill them in their
B sleep, or at a time when they will not be hkely to fight back There was found to be
a lack of imminence, however, in R. v. Whynot: "There was no assault agamst

her 10 ot the time she killed her husband. Nor did Justice Hart find that the
: threat 1ssued agamst her son (that he would be ’dealt wrth’) warranted her defenswe

: actrons.~ "In the absence of i mumnence, the defendant’s percepuon of harm will be
- held to be unreasonable for she or he, it is assnmed may later' discover other means
 to escape the future harm or the threatened harm may never matenahze "% The

| prerogatwe of reasonableness in this light burdens the v1ct1m w1th adhermg toa
predeterrmned and decontextualized version of reasonableness Wthhv imposes a_r

duty of retreat not imposed upon other defenders.'*

‘““Saunde‘rs (1988) p-100 (citaﬁon omitted).
'%R. v. Whynot p464
“‘Castel (1990) p.236

| ‘“"Wﬂloughby (1989), 'Rendermg Each Woman Her Due Can a Battered Woman Claxm Self-Defence S
WthheKrﬂsHerSleepmgBattexer""plS? ST ; S




o ‘;; ; Of ﬂle self-defence criteria, variations on petcepﬁqhs of imminence have been
| themoxdifficult to demonstratefor"women who kill their batterers, and is shown
»in‘Lizmlleetobe a thorny issue. Wilson, in her decision, takes issue with the
V'ummnence teqmrement unposed in Whynot statmg, “that a battered woman wait
. ‘i}i}untxl the physxcal assault is ‘underway’ before her apprehensmns can be validated
- ,;,{ m law would be tantamount to sentencmg her to “murder by instalment.""”

o v;;‘Further, the Supreme Court appeal of Lavallee was based on two issues: the

o f}" admmsxblhty of expert ev1dence and the issue of whether Lavallee faced an
| unmment attack Boyle notes the ' mystenousness" that at both the trial and appeal
“’Hlevels, the case dealt w1th the former.“’B It is not clear 1f Boyle finds the choice
e ltself to be the mystery, or that both levels of court chose not to engage the critical

[fxssue of lmmmence Certamly it is easier to rendet a dec1310n on adrmss1b111ty of

\' - dlscourse on the percepuon of imminence. As Boyle notes, Whynot would have been

S "fjfused asa precedent if the i 1ssue of imminence had been more salient. References to

. 'p;;Whynot in Lavallee suggest that the Supreme Court dld not want to rephcate the 1984

,‘W‘;'demslon. Thls could only be avoxded by d15cussmg imminence differently, through

altermg the category of imminence, and how it is used in determmmg meaning.

' k‘“’bﬂﬂfeev R mbnhon am:tted

‘?Boyle (1990) "My mtuitlon is that a number of participants in the early franung of the Lavallee issues
Em sceptical about the applicability of self-defence an yet reluctant to insist that the full force of the
imminent attack. doctrine be brought to beat on the accused on the parhcular facta of the case.” p.172.-



o Roasonable apprehension of nmmhent bod11y harm, as vtrell’ is pt'oblematlc as an‘ .
® objectlve standard for women who k111 theu' abusers in self-defence The doctrine of
7'7"reasonableness is embodled by the ‘reasonable man’ (or recently, ‘reasonable
‘person’). This concept refers to the "iegal; ‘good-enough-*subjec:t‘"109 who is
t—r'*sufflcxently capable, virtuous and prudent to function within the dxctates of law.

“The minimal levels of forethought restraint and self-control which the law
~ routinely requires of its subjects, are those of ‘the Reasonable Man’ ... From:
- the opposite perspective, the construct of Reasonable Man marks the
" maximum level of human failings and frailties for which the law is normally -
willing to make allowances. The law acknowledges that human beings cannot
“always be expected to be perfect, and accordingly, it sometimes allows special
exemptions to those who do wrong under circumstances where even a

~ reasonable man might have done likewise."™®

" Thereasonable man/person measure is then, judging not a person’s ability to reason

per se, but rather a person’s reaction under the dureSs of spéciﬁc circtlmstances. A
' sallent aspect of thls measure is that it is mextncably tled to socxal values As is
g often noted in the hterature "If it strams credulity to imagine what the ordmary

' man would do in the position of a battered spouse, it isrprobablyfbecause men do
~not typically find themselves in that simationf"’" ,Fﬁrther", men who do find
k‘ | théoiSelires in i'elationship in which they are béttered do not in addition, experience
‘theyrhopelessn'ess of a society which condones, or"d}ores not effectively prohibit thét

‘ violente.

‘“See Allen (1988) "One [aw for All Reasonable Persons?" p. 420.
“°lb1d p420 |

“‘Lavalleev R, p.114




Commumcatmg through Expert Testlmony

' yn Lavallee did not testlfy at her own trial. Events about that specific evening were

o ;;presented to the court through her statement to the police, the police report,

tesnmony provxded by witnesses who were at the Lavallee-Rust house when Rust

,was shot and by an expert ‘witness who mtervrewed both Lavallee and her mother

jfand:PreSenf_?d ev;dence on "the battered-wife SY,“—dmme’"

i The possibilities rt'or the jury rnrere‘ to fmd "l.r.rarralleeﬂ guilty of first or second
- "Vfi degree murder, voluntary or mvoluntary manslaughter or to acqu1t her with regard
to her plea of self-defence F:.rst and second degree murder are dlstmgmshed by
: mens rea, or c:rumnal mtent To convict on charges of first degree, the Crown must
‘be able to show that the murder was planned and dehberate Second degree murder
rs erther wﬂful and mtended without the mahce of aforethought or the result of a

: ireckless state of nund Because Lavallee was allowed recourse to expert testimony,
. '7 i lt\formatlon 'beyond accounts of the actual event were brought to bear on the case.

e 'I‘hlswas necessary to establish the cumulative context of repeated violence on her

e 'f[fsttate of mmd’ and ‘reasonable apprehension of death’.

Expert testlmony is used to provrde to the ]ury (and the court) clarification
of mformatlon whxch is not normally possessed by the average ]uror To qualify as
an expert w1tness H DT

RPN 'I‘he sub)ect matter must be S0 dlstmctly related to some science, profession,
o busmess or occupatton as  to be beyond the ken of the average laymen

- CR



- 2. The witness must have sufficient skill, knoWledg'e, 01;‘ ex‘per’iéxtce in that
field or calling as to make it appear that his opinions or mferences will
probably aid the trier of fact in their search for truth.

3. Expert testimony is inadmissible if the state of the pertment art or sc1ent1fxc

‘knowledge does not permit a reasonable opinion to be asserted even by an
expert.'?

Walker’ s work in the areas of battered women, learned 'helplessness and Cycle
'ThéOry of Violence (discussed in Chapter 2) has been instrumental in establishing

~the requirements for the first criterion.

One can illustrate the importance of expert testimony through examining
- Whynot,y where it was inadmissible. This case focuses,rpredommantly on the issue_ of
“whether or not the imminence requirement for self-defence was met. Detail’ing
evidence given at the trial beginning with: "The facts of the matter are not

comphcated and may be stated simply as follows""’

prov1des the f1rst mchcauon
that the subjective reality of living in terror and violence was not considered.
Because Billy Stafford was not actually attacking Jane Stafford (Whynot) "the context
eof the accused’s act becomes irrelevant and decisiort makers mﬁst reject evidence

that she had been beaten penodlcally, had been refused help by the police, and had

tried to escape from her partner and faﬂed M

7 “zBrodsky (1987) p.467, citations omitted.
"“R. v. Whynot, p.451 (my emphasis).

- ™MBoyle & Rowley p;319; '




Although Stafford is described as "a very large and powerful man prone to

1l15

B "vrolence especrally when dnnkmg or under the mﬂuence of drugs"'”, the possible

‘ ong-term effects or 1mphcanons are not used to rmngate the case. Evidence about
5 “;_V:the character of the deceased was "unnecessary and inadmissible" because it was not
e ‘, irelevant to Whynot’s defence, and "served only to create sympathy for the
L :_respondent and for tlns reason should have been excluded. e In fact, the term
e ’battered woman 1s not used throughout the deasmn and is only alluded to in the
icontext "some psychlatnc emdence thch tended to show that Jane Stafford was
: ';fat her wit! s end When she comrmtted the killing"'” Because Jane Stafford killed
e T‘*:iher batterer whrle he was drunkenly passed out, the Supreme Court )udged her.
: 'antlcxpanon of an. assault unfounded The reason for applymg the imminence
fl_ireqmrement is to make a drstmctlon between self-defence and premedltated revenge

In Whynot 1ts ngorous apphcauon precluded recourse to expert testimony, which

Bt could have ‘also helped to demonstrate that dlstmctron.

Acker and Toch, in their analy51s of expert tesnmony and BWS, discuss

B another fear that expert testimony could cause undo sympathy for the defendent

L 'and ‘that )urlresymlght[ﬁndf the kllhng of a batterer justified as a "fitting act of

iﬂ;‘;.‘ﬁf,f‘“"’R v. Whynot p452
i ‘“‘bed pa6l.

, “’lbtd p455 th’s end an be understood here to be a code word for BWS.



: retribuﬁon directed at a member of a sadistic fraternity who had finaily reaped iiis
just deserts."* DD
As mentioned above, Lavallee is signiﬁcaht bécause of the ad‘missibility of
_expert testimony, and indeed, because of the value it placés on expert testimony in -
helping to arrive at a just verdict. The imminence reqﬁirement, rather than being
- used td'exdudé the possibility of expert téstimony,' is instead éxplainéd in terms of
subjective fezrnr" and the context of BWS. | o
Given the relational context in which the violence océurs, the mental state of

an accused at the critical moment she pulls the trigger cannot be understood
except in terms of the cumulative effect of months or years of brutahty "

Conclusions
in c‘onsiden'ng’ the conteXt of specific cases, such as Lavaliee and 'erzyrnot, itis at tim'es’
dlfﬁcult “tb look beyohd that which is necéssafy, to achieve an ‘acquittal. ‘Expért' N

| | testimony proved valuable m one case, and its eXclusion w,asiha'rmful m the sécdnd. |
Expert testimoﬁy is, hoWever, a response to self-defence &itéﬁa being iﬁadeqﬁate ‘for", i -
‘a pai'ticular sét of &cum@cés, ’which women ré ther than ﬁften wﬂl find themseIVés ,

in. And, in this sense, expert testimony provides a legal ,deviceu rather thanj

18Acker & Toch (1985), "Battered Wom, Straw Men- and Expert Testn'nany* A Comment on' Statf, v
~ Kelly, p-147-148. In support of this they site reputed criminal defence attorney, Percy Foreman: “The best -
~ defence in a murder case is the fact that the decmsed should have been kxlled regardless of how it

happaled .
“°bzmlleev R p.HS
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: acknowledgmg the equal potential of women and men to act in reasonable self-

S defence ot

- " Boyle et al., argue for a restructuring of law which foregrounds the subjective
- g pefsﬁeCtive' of the accused, and propose two approaches to achieve this."" The first
rwonld be to adopt an entirely sub]echve test to ascertain whether the accused

- beheved she was in imminent danger and used the force necessary to protect herself.

g E’f" j*f;'The"Second—'approadi inquires into the context of the battering relationship to
oy détefmine objectively and subjectively whether the accused had other realistic means
é'fzrlipioéecﬁon or recourse, to understand the subjective perception of fear of

| - : Because expért tesﬁmony on BWS is no"w’a'dmissibler in Canadian courts, in
: hghﬁ of the need to relax imminence requirements, it would be interesting to apply
: ",Walker's model in such a manner to recognize that women havmg gone through the
: two cycles of vxolence reqmred to quahfy as having BWS, are for legal purposes

‘_ yconsuiered to be ina perpetual state of assault. This would be useful for self-defence

| gl’Cmcker (1%) "The Meanmg of Equality for Battered Women Who Kill in Self-Defence” p.137.
e “*Boyle etal (tm),Ame: Review of Criminal Law, pA1.

e mﬂepm&dqamﬁensm%}Weeﬂ%aemhsﬁcaimhvemwhdxﬂteaccnwdcuuldhave

o nsetf to protect herself or other persons? 2) (if relevant) With respect to 1), had the accused attempted

Mm&ep&sﬂ&?&sshea&adeﬁ&aha&oaﬁsheaﬁempmdanyaltemahv@%Whatwa:, the

SR accnsd’smmmmﬂpsydnloglmlstaﬁe’ﬂfbwﬁdﬂxeaccusedand the person she killed or

o - assaulted compare in size and strengﬂ\" 6) Was the accused’s action reasonable given her socialization?
S .(llnd p.ﬂ) ‘ ;
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cases because it would clearly situate the defendant i ina sxtuanon that is outsxde of
the law in terms of legal protecnon In terms of proactlve measures 1t would '

provrde legal recourse outside of demonstrable assaults.

~ Expert testimony focusing on BWS was fought for in the hopes that it would
provide a window on the subjective reality of individual women x&ho live in
battering relationships, but it does so in a highly mediated fofm.' ‘Altho:ugh one of
the intentions of admitting this evidence inrthe Lﬁi}élleé decisioh is fo diépel prevalentr
stereotypes,’” in citing Lenore Walker’s definition and criteria for BWS, its use
risks the creation of a new legal standard rather than é new means of inquiry into
the éontext of the assault. The narrative of the charged women rather than being
 heard, risks now being required to fit the new narrative of learned helplessness, and

so forth (which has replaced the previous standards for seif-defence).

ZWithout this evidence the accused faces the prospect of bemg condemned by popular mythology
about domestic violence...” Lawvallee v. R., p98.
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4 FINDING VOICES

i }n order to challenge "socially authorized forms of public discourse"® and the

representanon of different and conflicting interests, we need to identify who is

| empowered with constructing and altering discourses. It is only one hundred
cfyeers since Clara ’B'rett Martin was permitted to be the first woman to practise

‘ law in the British Commonwealth.”?® Womer‘t"s historicai exclusion from the
pracnce orfn ia'w' does ﬁot,, chourse, 'm'ean tﬁet WOmen have not been subject to
and eeme into contact with law. There are different means of excluding people
g from an :irisﬂti‘turtion. Not being permitted to contribute to the shaping of an

- institution is an ongoing fact of exclusion.

B ,Inc:reased participa,tion of members ef such groﬁps traditionally excluded
e "freﬁl the discourse of law as teachers, lawyers and judges has had bearing on the
e perspectlves and interests represented. Suzanna Sherry notes that "the mere
1; presenee of women on the bench serves an educative funcnon"‘z" through

| shattermg stereotypes and affirmatively demonstrating woman’s role in society. A

- corollary to representation in legislative and judicial processes is having a voice

: to raise issues and articulate values.

. "Fraser (1989), p.164. |
i **Féré detailed hlsmry of Clara Brett Martin’s career seeBackhouse, (1991) Petticoais & Prejudice:

Mmmdlamemetm:ﬂtCmtmyCmmda.

"'ﬂ\eﬂy (1986) "I'he Gender of Iudges p-160.




The exclusion of women from criminal law debates has enabled legxslatcrs

to give priority to such values as private property and the security of the

- State and its officials at the expense of other issues, such as sexual

. equality, children’s nghts and the responsibilities of fathers toward thexr'
- children."¥

The other side of the coin is the incertitude of the significance and possible
influence of women in the legal profession.'® Resistance to ‘feminism’ in law
schools'” is echoed by marginalization of women in thé legal pr'ofessioh.
‘Women are oxiefrepresented in those segments of the p'rofeséion' thatr
traditionally have enjoyed the lowest status and income."™ These lower
echelons tend to be areas involving the private sphere, for which of course,
WOmen are seen to have a natural proclivity: "women are ‘pﬁlléd' into work for
which they are thought to possess special talent (such as domestic relations) and
‘pushed’ (or more likely kept) }out‘ of high—status work (such é\s privaté

commercial matters in capitalist regimes)."™

ZBoyle, et al. (1985) p.3.

*"Change in the law comes slowly and incrementally; that is its nature. It responds to changes in
society; it seldom initiates them. And while I was prepared - and, indeed, as a woman judge anxious -
to respond to these changes, I wondered to what extent I would be constrained in my attempts to do
so by the very nature of the judidial office itself." Justice Bertha Wilson (1990), "The Fourth Annual
- Barbara Betcherman Memorial Lecture.”

'¥See: Tobias (1989), "Respect for Diversity” University of Cincinnati Law Review; Menkel-Meadow
(1987), "Excluded Voices" University of Miami Law Review; O’Brien and McIntyre (1986), "Patriarchal
Hegemony and Legal Education” Canadian Journal of Women and the Law; Boyle (1986), "Teaching Law
asxfWomenReallyMattered Canadzan[oumalofWomenandtheLaw

"“Ma\kel-Meadow (1989) "Femnuzatxon of the Legal Profession” Lawyers in Soaety p-198.

Pbid., p.211. See aiso "Report of the Gender Bias Study of the Supreme Judicial Court”, in XXIII
Suﬁiik University Law Review (1989) Pp-652-657, docmnentmg women’s repmentatxon in specxfic areas -
“oflaw. ‘




Wlth regards to the communication problem of translatmg personal

: expenence mto legal language, this secbon addresses the relevance of having a

'~ o fvmcefw contribute to the discourse of law. Tssues to be considered are first, that
2 1f ﬂiefaCt of ﬁomer\ laW)rers, judges and law teachers is a necessary component
.fos‘transforming the instih?xtion of law into a more meaningful institution, then
L ’h,(’}w”do " we go" about enacting a ‘Iegal strocture vrhich facilitates a fair and
- accurate represehtation of the range of different me'mbers in our society?

Secondly, can necessary change be affected through parncxpanon in legal fora?

e “’,I’he follomng chapter on feminist ]unsprudence will address these issues in

e termsof possibie alternatives to the prevailing jurisprudence.

Gammg Access to the Legal Profession

The demands in the late 1800s and early 1900s that women be “permitted” to vote,

- own ' property, have access to higher educatlon‘ and be allowed into the
professrons such as medrcme and law appeared radical because they entailed a
ruptu.re of the t:radmonal separate spheres

" The vote 1tself is a deeply radical demand in a male dormnated society.
Nonetheless, some-commentators have insisted that the demand for the

-~ vote was completeiy compatible with traditional or "bourgeois" views of

- womanhood. If one does not recognize the central fact of male dominance
. and female dependence in patriarchy, it is indeed difficult to understand

- - where all the opposition to feminist and nonfeminist demands for the vote

: ‘dxd come from. It is also difficult to see the radicalism of women'’s

~ proposals for vast sodial changes, made by feminists in the name of
o women and chﬂdren as powerless and vulnerable groups with specific




needs and values and not simply in the name of women as self-sacrificing
mothers.'* '

It is doubtful that demands for enfranchisement were preﬁﬁsed on a sudden
'rea']ization that women were not repfesentéd by abstract notions such as the
foundation of western liberal jurisprudence that: "no distinctions ought to be
‘made between men who are equal in all respects relevant to the kind of
treatment in question, even though in other (irrelevant) respects they may be
unequal.”® It is more likely that, like today, women’s concerns with legal
strategies "all focused on the specific social practices that were the material
conditions of women’s inequality: alcohol abuse, exploitation of female and child
labour, disenfranchisement and the legal imposition of civil disabilities in

Iaw w134

However, unlike today, complete exciusion from legal fora had created an
expectation amongst women that once they had attained access to higher
education, the vote, and so forth, they would achieve equality. A liberal strategy,
which is based on rights of equal access, however, lacks a theory of oppression,
and allows’for exclusion to continue in its various pervasive forms. The values

associated with equality were not extended to cover all women or all of

=Miles (1985a), “Feminism, Equality and Liberation" p49.
'BAristotle cited in Encyclopaedia of Philosophy, p39.
3 ahey (1987), "Feminist Theories of (In)Equality” p.77.
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soaety % It cannot be said that no change occurred, although this is clearly

; true for some less well—off sectors of the populahon To some degree, the split

: between pubhc and private spheres was reaffirmed through the necessity that
’ women choose one or the other, a profession or marriage and family.'"” In

', 1;Nh‘exj—: eriﬁque of liberalism, Mary Dietz notes:
‘Not onlyr does the concept of rights reinforce the underlying liberal
-~ freedom and formal equality; it also sets up the distinction between

~ "private” and "public" that informs so much of the liberal perspective on
- ,fanuly and social institutions.™ , :

o ;Legﬁal argumentation for excluding women from the bar had everything to

- do Wlth maintaining the ideology that women belong in the private sphere. Even

though it was the case that much of the xemale populatlon worked outside of the

home the doctrme of law (reﬂectmg dominant social Values)‘:”g conceptualized
Women‘ in the followmg fashion: |

the e1v11 law, as well as nature herself, has always recognized a wide

dlfference in the respective spheres and destinies of man and woman. Man
is, or should be, woman'’s protector and defender. The natural and proper

, V mA sal:ent example is that one of the remaining pleces of Clara Brett Martin’s correspondence is
- _vehemently antxsemmc ‘Backhouse (1991) p.324, and note 90.

L - "‘Mamlv middle-class women had the luxury of choosing between a career or a family, poorer
o women already were in the work—force in large numbers.

Ll '”Mossman (1986b), "Portia’s Progress: Women as Lawyers, Reflections on the Past and Future.”
-~~~ Mossman notes that most women lawyers will be the first generation of women lawyers in their
. families because of earlier generations choosing between career or family. She posits the likelihood of
-+ a "third generation” woman lawyer “to have had a nnn-prachsmg lawyer for a grandmother, and even
perhaps a mother” (p.E-5 and note 29). , ;
7 n"Dxetz (1987), "Context is All' Feminism and Theories of Citizenship” p4.
L ”Rlﬁan (1980), Toward'a Theory of Law and Pauiarchy" p-85.
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timidity and delicacy which belongs to the female sex evidently unfits it

for many of the occupations of civil life. The constitution of the family

organization, which is founded in the divine ordinance as well as in the

nature of things, indicates the domestic sphere as that which properly
belongs to the domain and functions of womanhood.'"

- Conveniently, there was as well no precedent of women lawyers. Clara Brett

Martin’s petition for admission to the Law Society was initially denied on this

ground. Indeed, at the time of her petition, the Law Society was debating as to

whether women were to be included in the meaning of "persons".'!

Téaching Law from an Other’s Perspective
It s only in the past fifteen years that there have been a significant number of
practising feméle lawyers."? To a large extent, this has been an exercise in
- gaining ‘access to a dominant institution, without beirng‘ given access to the
’nece‘séary tools to effect change. It can be posited that evidence of change will be
more in prominence when the students of law profeséors using alternative fneans
of teaching law begin to practice in significant numbers. The question here is not

hdw we theorize about difference, per se (that will be addressed in the next

; oM, Justice Barker, 1873, cited in Mossman (1986a) Australian Journal of Law and Suciety, p.34.

This quotation was not an anomaly, but rather the prevailing sentiment.

“'Backhouse (1991) p.301. The 1930’s ‘Persons’ case in Canada (Edwards v. A.C. [1930}) established

women as ‘qualified persons’ in reference to s.24 of the Constitution Act 1867, and could thus be
appointed to Senate. The federal franchise was granted to women in 1918 and by 1940 women were-
qualified to vote in all provinces. (See Adamson, et al. (1988), Feminist Organizing for Change; and Sachs
& Wilson, Sexism and the Law, especially "Britain: Are Women ‘Persons’?" and "United States: Are
Women Gitizens?".

mSee Mossman (1986b) p.E-6.
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| chapter),but rather, what (some) women have contributed to the teaching of law.

Karen Sehck author of the column "Right Thmkmg" in The Lawyers Weekly
wonders why Dalhousre Law School advertised specially for black and native
?;’Ia'wyers. to teach a "Natxve Justice" course: "Presumably that’s d1fferent from .

’verybody else s ]ustlce S Arguably, it is. That is, dxfferent groups of persons

o expenence the ;ustlce system dlfferently Rather than understanding afﬁrmanve

e aenon as a process to increase the balance of dlfferent viewpoints, Selick all but
%reduces the mtenuon to the same level as apartheld 1 Mari Matsuda addresses
‘l’egal apartheld wh1ch for her "is evident in the books shelved, in the journals
f‘readz and in the sources considered in the process of legal scholarsh1p ns * The
,_queshons Matsuda raxses are cruaal in terms of understandmg how the law is
| xpenenced by sectors of the populahon for whom it is not an obvious resource,
o fffi,‘but rather a constramt The dtfference between Sehck’s and Matsuda s views on
“?what conshtutes legal apartheld provxdes an example of engendered dlscourse,
- and of course, | an example that women will not necessanly have different

mterpretatlﬁns of 1awthan men. Sehck is coxmmtted to the belief that law can, is

“Sehck "Addmg more women won ‘t end bias i m ]Lstxce system Lawyers Weekly, (35) p.7.

“Ibid Ina dtffefent arttde %hek equabes affinnaUW achcm with the method that raplsts use to
,ﬂmrwctlms VancouverSun,ZBJulyl‘)‘)l pA—H., —

f“Ma!suda (1988) "Afﬁmmhve Action and Legal Knowledge Planting seeds in Plowed-up
Ground” p2 and note 5. Matsuda is, of course, referring to the over-representation of white men in-
tetms:of authormg and edxtmg the texts deemed necasary for legal scholarslup




and must be x;eutral.- Her positioning in the legal‘communitvy indicates that she
benehts from this formulahon of legal chscourse By this, 1t is not suggested that
~ she does not quesuon law’s ob]ecuwty only because of vested interest, but
| because there is little perceived need to question that which so matches one’s

_reality that it becomes natural, or common sense.

Matsuda’s response to excluded voices in the legal profession is affinhative

- :ac’t'ibn' scholarship, in which individuals are responsible rfér moving beyond

mamstream texts. By way of example, she describes attemptmg to find abongmal

writing on law in Australia. After searching a range of bookstores mcludmg Black

rBooks operated at an abongmal college and only fmdmg books wrxtten by
* "enlightened whltes" she was directed to the poetry and fiction secnon

| These works contained what I was lookmg for insight into the

jurisprudence of aboriginal people - their ideas about land, about law,

about government, about justice. Later, I realized, the best sources I have

found for an indigenous voice are poems. ... Aboriginal writers, coming

from a rich oral tradition and finding themselves excluded from academic

writing, have become powerful poets and fiction-writers.'*
Texts addressing feminism and law make a surpnsmg nuniber of references to
" ‘literature and law’ and, as well include poetry and selections from various works |

of fiction to provide examples, illustrations and different perspectives. Such

works have been selected to illustrate experiences which are not represented or

Hsibid_’ P’l 4. )




reflected in dominant discourses, and when used in writing on law, effectively

~work to counterpoint legal objectivity."’

L Angela Harris, in her article "Race and Essentialism in Legal Theory,"
,7irdérjrtiﬁes aspirations in legal theory (including feminist legal theory) to speak as
rir','rv‘Veﬁ the People” as "ultimately authoritarian and coercive in its attempt to speak
- for Leverjroﬁé."‘“ This is especially poignant in her critique of feminist theory
wh1ch éhafacférizes being black (being a black meah) as an ‘intensifier’ rather
- than és a fundamentally different experience from being white.** Her own
- WOl‘k draws on a range of literary and poetic sources to underline the lack of
 similarities between the experiences, histories and perspectives of black and white
women. Harris -asserts: "In order to energize legal theory, we need to subvert it
| _wyith; narratives and ‘stories, accounts of the _pérticular, the different, and the

 hitherto silenced.""

To illustrate difference, Patricia Cain asks each of her students to write
~down three self-descriptive,nouns or adjectives. Most women include ‘woman’ on

_their list; most white women do not mention race, women of colour do; straight

| "“Harris (1990), “Race and Essentialism in Feminist Legal Theory" p‘.583.

“Ibid., pSés; "We the People” refers tv the “voice’ of the United States Constitution.
 emdpsw | | ”
. "bid,, p.éis.:




“women do not include the term heterosexual, but lesbians ("who are open")

identify themselves.™

Cain thus notes that we "perceive our differences
~-differently”. Difference is something that sets one apart from that which is

obviously reflected in dominant discourse.

The above examples illustrate how easy it is for any curriculum to teach
implicit values. Six ways in which teaci\ing materials can be biased are:
"invisibility, stereotyping, selectivity and imbalance, unreality, fragmentation and
isolation, and linguistic bias.""® Bias appears in teaching methods as well: "It
may be unnecessary to tell a class that women do not matter when the message
can be conveyed as effectively by a seﬁst joke or by habitually interrupting
women students when they are speaking.;‘153 In this vein, Christine Boyle

~addresses the question of the ‘hidden curriculum’ of legal education which is
implicit in the structures of law schools. Like Cain’ who asks her students to‘
define themselves, Boyle inquires of law schools, amongst other questions: Who
are invited as distinguished visitors? Who are awarded honourary degrees? Is
legal education available on a part-time basis? What is regarded as amusing at

the annual variety show? Is the "faculty” washroom male?

S!Cain (1989-90), "Feminist junsprudence Grounding the Theories" p.208.

Sadker and Sadker, Sex Equtty Handbook for Schools, cited in Boyle (1986). p. 99-10), footnote
omitted.

SBoyle (1986) p.98-99.
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In the context of these questions, Boyle identifies sites of fear which work
S e limit alternative strategies and perspectives that she as a law professor might

~ " initiate. Fear of her own isolation; of making things worse; of her anger being

N 1dent1f1ed as wrong or childish; of being labelled; and fears of her own career
‘:‘ ~ being limited.”* Combining feminist methodologies with legal education also
. ,1 cr éotos : fricti‘onpin practioal terms. Heather Wishik considers the problem of
“"pr‘ess’ure upon me as a non-tenured meniber of a law faculty to produce
pubixshed work that is ‘clearly my own,’ so that I, as an individual scholar, may
o be evaluated nss Collective processes such as consciousness-raising," and
) ”’~»~inclyusi‘ve» methodologies such as ‘action research’ in which subjects actively
design the research about themselves, are fundamental to feminist strategies.
- ,”'Defi'nitionally deever, Wishik’s collective work with non-scholars is neither

' éXCluSiVely her own», nor ‘scholarly’, "unless of course I put only my name on it

- and don’t tell them what my process was".'”

The examples provided thus far, in the context of academia, involve risks
. more or less on the personal level: risk of venturing into areas where one must

'adnut a lack of knowledge risk of professmnal abnormality; risk of being

‘s‘lbxd pp 109-11”
” ‘“behlk (1986) "To Questlon Everythmg The Inquiries of Feminist Junsprudence p-70.
' ts"Cm\sc:u:m:;ne:ss-ramr\g refers to a collechve proces.s through which "women [or any group] begin
to! perceive the dimensions of the dominant reality, the existence of the dominant group’s definition of
‘them, and the false nature of all those meanings."” Spender (1980) p.130.

T “'Wmh:k (1986) p70




discredited Students in law school, and law pfofessors who t‘each\ alternat‘ifre
,épproaches to mainstream law are nonetheless supported (or surrounded) by the
institution. In most Iaw schools courses focusing on women and law, critical legal
- studies, native justice, and so forth, will be the exception rather than the rule. The
-rest of the curriculum will be premised on a conventional approach to law, with

the objective of producing competent lawyers.

Practising Law

Wishik’s academic dilemma put in the context of feminists practising law situates

problems in terms of legal discourse on a different level. Inspite of visions of é

~ better jurisprudence, or ideas which transcend the hﬁﬁtations of current léw, like
other professions, there is an ethic of responsibility/constraint in professional
conduct. Doctors and engineers, for example, can not simply decide on their own
that they have found a better way to cure people and put up buildings;
journalists are required to take some degree of responsibility for the accuracy of

facts, and so forth.

Kathleen Lahey sketches out the contradictions which arise in attempting
to defend a woman in a given case by showing that (depending on the case)
women are either more like men or less like men "than the legal system had

seemed to acknowledge™® In a case of a battered womah who kills her

1S5L ahey (1985), "-.. Until Women Themselves Have Told All That They Have To Tell” p.538.



- batterer, it is strategically tempting to focus on how women are different from
: men, which would be contradicted in, for example, a case against protective
' lﬁbéur legislation for which one would want to stress sameness between the
 sexes. Lahey’s sketch illustrates the dilemma of women’s life experiences

~ becoming fragmented and inconsistent in legal discourse.

Carrie Menkel-Meadow describes her induction into "macho trial culture"
and the problems of results-oriented lawyering in which: "‘paper victories’ did
not solve the underlying problem, as opposed to the legally constru&ed
problem,"™ and in which her attempts at negotiation, rather than winning were
regarded as "too soft”. The problem for Menkel-Meadow was not in learning to
a be a "tough cookie”, but in subsequently teaching this kind of lawyering to her
- students. Effective lawyering (i.e., best serving one’s client) requires focusing on
‘oqtcomes of a case rather than indulging in feminist principles which might make

~a crucial point but not win the case and/or which might preclude avenues of

subsequent reconciliation.

This disjuncture is manifested on more subtle levels as well. Lucie
|  White'® describes defending a woman on welfare with five children who had

been misinformed by her case worker that a cash insurance settlement would not

*Menkel-Meadow (1987), "Excluded Voices: New Voices in the Legal Profession” p.32.
““White (1991), "Subordination, Rhetorical Survival Skills, and Sunday Shoes™.
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be considered income (and thus calciilated in to her welfare payments) and that
- she was therefore free to spend it as she wished. The ensuing case involved a
subsequent claim from the welfare office of overpayrhent, asking Mrs G. to repay
the amount of the insurance settlement. The dilemma for White was which line of
defence to follow: an estoppel defence based on the wrong advice from the case
worker, or a defence which demonstrated that Mrs. G. was a victim of poverty
and had averted a crisis by spending the (extra) insurance money on necessities.
The estoppel story would feel good in the telling, but at the likely cost of
losing the hearing, and provoking the county’s ire. The hearing officer -
though charged to be neutral — would surely identify with the county in
this challenge to the government's power to evade the costs of its own
mistakes. The necessities story would force Mrs. G. to grovel, but it would

give both county and state what they wanted to hear -~ another "yes sir"
welfare recipient.'

Feminist Judges

During her tenure as a Canadian Supreme Court judge, Madam Justice Bertha
Wilson addressed the question, "Will women judges really make a
difference?"'® Christine Boyle questions whether "persons with a commitment
to feminist values might experience ethical difficulties in accepting such an
appointment.”* Arguably, the premise of judicial neutrality precludes the need

for representation on the bench reflecting the diversity of members of society.

“Ibid., p43. See also Fraser (1989), chapter: "Women, Welfare and Politics” for a discussion of the
gender subtext of the welfare system.

"2wilson, (1990) The Fourth Ammual Barbara Betcherman Memorial Lecture.
““Boyle (1985), "Sexual Assault and the Feminist judge” p.94.
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: ‘HoWever for this to be the éase, judicial neutrality must actually be possible,
st actually ‘exist. Judicial neutrality is the framework within which the concept

of equahty is embedded. It is presumed that investing judges with the
| rrrerspcnsibﬂity of impartial judging will ensure fair rulings in which individuals

o before the law are treated equally.

Bias is a manifestation of conflict of interests and is symptomatic of power
relations inherent in "defining” paradigms. Four different classifications of judicial
gender bias include:'* androcentricity which foregrounds a male perspective
and posits the male subject as the norm; overgeneralization and underspecificity
which elicit inadequate distinctions between men and women; gender
insensitivity, illustrated by equal treatment, instead of by treatment which would
produce equal results; and double standards which arise through treating
similarly situated (comparable) individuals differently, the mitigating difference
between the two being gender.

Judicial gender bias occurs when judges assess a woman’s role in relation

to traditional sex-role stereotypes while ignoring her personal
characteristics and woman's social role; when they fail to appreciate and
act upon the real life experience of women; when they rely upon
inaccurate, common, ingrained and socialized beliefs; and when they fail to

recognize or scrutinize their use of sexist stereotypes and untested
assumptions.’*

“These categories are from Eisler Foundations of Bias: Sexist Language and Sexist Thought.
“Martin (1987), “Persisting Equality Implications of the ‘Bliss’ Case” p.196.
S -



Specific and well-known examples of bias include the following presumptions:
that what a woman was weaﬁng when sexually assaulted has bearing on that
case; that women function as the primary parent; that woman is the more delicate
sex, and so forth. As illustrated by the example of women'’s exclusion from the
legal profession, judicial neutrality is not a passive stance, rather it is the
translation of social values into law. Through the structure, doctrine and
interpretation of law, judicial neutrality is an active force in upholding these

social values.!*

Another way at this issue is to inquire "who" is required to be neutral: if
just legislators,'” why is this trait especially incumbent on them rather than on
society at large?'® Further, a distinction must be made between the neutrality
of intention, the motives and reasons that a legislator uses to justify rulings, and
the neutrality of the effects of the legislator’s decisions."” Boyle notes that to

admit to bias is to presuppose that there can be unbiased decisionmakers -~ which

"“Sunstein in discussing the US Equal Protection Clause: "What does the Court treat as an

illegitimate reason for treating one person differently from another? In brief, the Court requires
differential treatment to be justified by reference to some public value.” p.131.

"“*Justice Rothman added that it is not, however, going to be enough to sensitize judges to

equality issues if lawyers are not sensitized to them as well!" Wilson (1990).

**Waldron p.69; See also Goodin & Reeve p.196: Judicial neutrality or the concept of a neutral state
presupposes a distinction between the state and sodiety. Liberal theory demands neutrality only of the
first.

**Waldron p.66



hides the real point of judicial decision-making and power.”® The question of
. whether increasing the number of women judges will make a positive difference
: présrumes a deficiency in law and reflects the fact of societal inequality. To
answer this question, we must move beyond strategies of equal representation

aﬁd address feminist contributions to legal method on a substantive level.

Conclusions
Feminism began with a theory of rights: a necessary starting point of demanding
identical treatment as received by men both as subjects and as active participants
within law. This built upon the individualistic modern paradigm of rights-based
rather than a goals-based law which would provide equal results. This was an
| obvious po‘int of entry into legal forays: an argument which law could
accommodate, but not a solid basis for achieving goals which might not be
articulable m this forum. As Menkel-Meadow notes, exclusion can take on many
different forms beyond simply not admitting new members:
admitting but not listening to the new members, admitting but segregating
or marginalizing, and finally, transmuting or translating the words of those
excluded into the terms and definitions of the included. All of these

strategies have been deployed to exclude women, and others from the
legal profession.”!

Attempting to initiate change through gaining access to the profession as lawyers,

- judges and law educators has been critiqued as a liberal approach to oppression

"Boyle (1987) p312, note 1.
""Menkel-Meadow (1987) p35
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which does little to dismantle the structural relations of oppression. “Litigatidn
and other forms of legal relief [...] cannot lead to social changes, because in
| upholding and relying on the paradigm of law, the paradigm of patriarchy is
upheld and reinforced."”? Nonetheless, a great deal is owed to reforms which
“took the first steps to reordering patriarchal power relations, affording women
access to higher education, to practice law, and to become directors of legal
studies programs. As claims "become institutionalized and are no longer
contested they come to be embedded in social roles and appear as part of the
natural order.”” Thus the process of rights claims is an ongoing process of
shifting the line of demarcation betweén the realm of the natural and the realm of
the constructed. That current law no longer formally allocates rights to men
which it denies to women™ is evidence of this legal shift in the perception of
natural roles. However this shift has had little impact on the relations of power

that engender oppression.

It has been, and continues to be imperative to gain access to the
institutions which define and interpret social conditions and hierarchies, in order
to be able to change and transform those institutions and productions of

dominant discourses.

7Rifkin (1980), “Toward a Theory of Law and Patriarchy” p.88. See also Smart (1989).
Peattie and Rein (1983), Women's Claims: A Study in Political Economy, p.19
Smart (1989) p.139



Recognizing the universal reality‘ of female subordination, we have long
known that legal reforms can alter the status of women only to the degree
that they cause, or are accompanied by new ways of thinking about gender

differentiation.'”
Women in the legal profession "make a unique contribution to the legal system
byw théir presence, their participation, and their perspective."” This last,
| ‘perspective’, is the most contentious, and where we must look to for possible
avenues of structural change to the institution of law. The tradition of legal
“method has offered ‘little opportunity >for fundamental questioning about the
process of defining the issues, selecting relevant principles, and excluding
irrelevant ideas."” Indeed, it is not only the ‘language of law’ which impedes
~ the speaking of a feminist perspective, but the concepts and structures through -
which the law is ordered and invested with meaning. The power of definition is
'# paramount one. Although a difficult exercise of imagination, it is imperative to
consider the foci and functioning of a juﬁspmdence born out of a society in

which all of those ruled by law possess equél citizenship rights.

SAshe (1987), "Mind's Opportunity: Birthing a Poststructualist Feminist Jurisprudence” p.1171

™Sherry (1986), "The Gender of Judges™ p.159 ~ Sherry here refers to women judges, but we can
safely generalize her description to women in the profession.

o *Mossman (1986a) “Feminism and Legal Method: The Difference it Makes" p.32.
-



5. FEMINIST JURISPRUDENCE

A significant aspect of women gaining access to the legal profession was (and is)
that of becoming conversant with legal discourse. This knowledge, in and of
itself, is a necessary but not sufficient form of power. Understanding what legal
~doctrine says and presumes of women, as distinct from the reconciliation of these
values with the evidence in concrete cases provides an entry for feminist
intervention. This chapter will outline approaches to feminist jurisprudence which
attempt to bridge the gap between personal, contextualized experience and the
legal interpretation of that experience. While the construction of a feminist
jurisprudence is arguably not possible,”® the premise of one is a useful entry
point for examining both the logic of western jurisprudence itself, and the highly

self-reflexive questions about feminist projects which arise in that context.

Do battered women who are accused of killing their batterers warrant
special treatment before the law (for example, leniency, or specialized rules of
evidence such as expert witnesses)? ‘Special treatment is an acknowledgment
that women’s experience is an anomaly in law; but it is also a means of avoiding
attention to the structure and source of the imbalance, and it can, additionally, be
used as a device for maintaining that imbalance. The issue is one of the

distinction between justification of the act, as opposed to excusing the individual

"See Smart (1989); and Fineman (1991), The [lusion of Equality.
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- because of the circumstances surrounding the act. The former acknowledges that
the act did not deviate from accepted social norms; the latter allows for some

 form of diminished capacity which compelled the actor.

- - This chapter inquires: what characteristics would a jurisprudence possess

) ”in'order not to require special treatment for women before the law? This question
'féqﬁirés situating the discussion beyond the context of current law. It is asked in
: the COﬁféxt o%, and as an alteméﬁve to the consequences of demanding ‘special

treatment’ or specific practices of equal result strategies.

Critiques of the legal system generally, and particular attempts to define

feminist jurisprudencé, are typically formulated in response to sp;ecific inadequate

: | Iaws,‘ of processes which disadvantage women or marginalize their claim. This

éngenders the conceptual problem of always being in the position of a

o respondent for whom the structure and language of current law preconditions the
iintelligiblé responSes that can be made.

A strong view of precedent in legal method, for example, protects the

status quo over the interests of those seeking recognition of new rights.

The method of distinguishing law from considerations of policy, likewise,

reinforces existing power structures and masks exclusions or perspectives
ignored by that law."”

_ ™Bartlett (1990), “Feminist Legal Methods” p.845, footnotes omitted.
R | -




Strategically, it is difficult to imagine confronting the monolith of law without an

| qually compellmg and accepted conceptual framework.'™ But this totahzmg

: prescnpuon runs counter to the kinds of approaches that are central to feminist
thinking and method generally.

We need to consider whether implicit in this quest is the tendency to place

law far too much into the centre of our thinking. Rather than

marginalizing law, does the search for a feminist jurisprudence not simply
confirm law’s place in the hierarchy of knowledge?"®

Celebrating the Differences

In formulating a jurisprudence which does not have to make special treatment
allowances for womén, how we theorize about difference and differences is an
important start{ng point. Although perhaps obvious, it seems worthwhile to
emphasize that in a feminist jurisprudence, difference cannot be a site of liability

or disadvantage.

There are different means of achieving this. This section considers the
strategy of Cultural Feminism'® in which women redefine themselves through

reclaiming and valuing nurturing characteristics. The foundation of this theory is

"Sometimes it seems that opposing the grandeur of “Jurisprudence” with anything else than
another, perhaps differently gendered, "Jurisprudence™ will be an exercise in futility — that pmposmg
the demolition of a historic monument to make way for a variety of makeshift encampments is
madness.” Dalton (1988), "Where We Stand: Observations on the Situation of Feminist Legal Thought”
p.7.

MSmart (1989) p.68.

" Also referred to as "Maternal Feminisny'.



‘the premise that because of bearing and raising children, women are differently

o ‘rco,rrmected to the world than are men, and that women place more emphasis (and

- are more reliant) on a sense of community than are men. This difference is born

R out of women’s natural nurturing role which gets passed on to female children:

_ *women (unlike men) do not need to separate from their mothers in order to
, grow up, they see the world in terms of relationship and caring rather than
| - independence and abstractions.”® Male children are differently affected by the
h'”‘ﬁdiécbilﬁx{uity'of' the nurturing 'split with mother and are "more likely to have
' been pushed out of the preoechpal relationship and to have had to curtail their
: pnmary love and sense of empathic tie with their mother.”*
What makes this view expressly feminist (rather than, say, traditionally
conservative) is its claim that women’s experience as mothers in the
private realm endows them with a special capacity and a "moral
- imperative" for countering both the male liberal individualist world view
and its masculinist notion of citizenship.'*®

Carol Gilligan applies this theory to jurisprudence positing that because of

‘the nurturing difference, women have a unique perspective and reasoning

R “process that engenders an ethic of care, which is the foundation for a feminist

- morality. |

The strength of women’s moral perceptions lies in the refusal of
detachment and depersonalization, and insistence on making connections
that can lead to seeing the person killed in war or living in poverty as

 "Menkel-Meadow (1989), "Feminization of the Legal Profession” p:230.
"'Chodomw, cited in Gilligan (1987) "Moral Orientation and Moral Development” p.60.

‘u:en(lmpll




someone’s son or father or brother or sister, or mother, or daughter, or
friend.™®

- Cultural feminism highiights the question of communication disjuncture between
feminine experience in law through reclaiming a woman’s voice which articulates
different perspectives. "Integrative knowledge is not a confused and failed
attempt to come to grips with the elementary rules of deductive logic; it is a way
of knowledge and should be recognized as such."¥ Thus, in this strategy a
feminist law would emphasize subjectivity, connection and responsibility rather

than autonomy, objectivity and rights.!®

Suzanna Sherry uses this paradigm to illustrate, not that a feminist law
would be better, but rather, that there are non-hierarchical differences between
women and men which become perverted in a jurisprudence whose foundations
rest on a masculine perspective. That one-sided structure "reflects a distorted
view of the tension between autonomy and connection between the individual

and society."®

Cultural feminism in law (and generally) focuses on relational resolutions

rather than dichotomized conflicts. The most cited exemplification of this is

"™Gilligan (1987) p.32.
West (1988), “Jurisprudence and Gender” p.18.
'®See Sherry (1986), "Civic Virtue and the Feminine Voice in Constitutional Adjudication” p.543.

™Ibid., p562.



Gilligan’s study of the responses of Jake and Amy to the dilemma of a man being
runéble to afford needed medication forA his dying wife. Jake reasoned that a
human life being at stake was sufficient justification for stealing the necessary
medication. Amy was uncomfortable with the framing of the question: couldn’t
the husband explain the situation to the pharmacist, and perhaps make an

- arrangement to pay back the money later, and so forth.

Critiques of cultural feminism focus on the ethnocentrism and essentialism
of this approach. Denoting specific masculine and feminine modes of thought and
of moral judgment obscures the issue that caring is learned behaviour.'

We do not know if men and women have essentially different natures

which make women more caring and nurturing and men more aggressive

and competitive. The extent of variation in how our biological capacities

have been socially valued, invested with meaning and mediated by the

social organization of production, makes generalization premature.""
Situating the fundamental site of difference between women and men in the
biological realm of motherhood asserts that women because of their sex are

bound by specific physical characteristics. Foregrounding interdependente is only

useful if one’s role is not prescribed: "Women'’s sexual difference, her capacity to

"*MacKinnon (1987) Feminism Ummodified; MacKinnon (1989) Towards a Feminist Theory of the State;
Ashe (1987) "Mind’s Opportunity: Birthing a Poststructuralist Feminist furisprudence”; Eisenstein
(1988) The Female Body and the Law.

"Ramazanoglu (1989) Feminism and the Contradictions of Oppression, p.33. See also Epstein (1988)
‘Deceptive Distinctions, pp.81-82 for a discussion of Gilligan's research results as overgenereralized, and
not adequate support for her assertions. = .

On overgeneralization Dietz (1987) p.13, comments: "At the center of the mothering activity is
- not the distinctive political bond among equal citizens but the intimate bond between mother and
child.”
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'be& c_hildreﬁ, can only contribute to her individuality once she is not defined by
it."” The ethic of care articulated in cultural feminism risks the implication that
'*fwomen have a uniqug ;esponsibility for bringing 'thg humanistic principles
derived from the experience of nurturing and caring in the private world of

personal relationships and family to bear on the public sphere."*

Crucial issues are addressed by cultural feminism, ‘especially that women’s
experience, perceptions and reasoning are devalued in law. But there is still the
problem in cultural feminism of essentialist categories. Thus, we have yet to
move beyond a structure in which ‘special treatment’ is warranted, indeed

critical, for certain kinds experiences.

Difference, which Difference?

Zillah Eisenstein (The Female Body and the Law, 1988) applies postmodernism to
the difference debate in her work on women'’s inequality within the framework of
androcentric law. Issues dealing with sexual or gender differentiation posit the
male as the norm and the female perspective and condition as either like the
male and therefore able to be considered and judged by the same criteria; or

different and in a sense, an aberration:

"“Eisenstein (1984), Feminism and Sexual Equality, p.240.

"SStiltanen and Stanworth, 1984 "The Politics of Private Woman and Public Man” in Women and
the Public Sphere Hutchinson, London p.199 (cnted in Thornton, 1986).
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[Wlorman is different from man, and this difference is seen as a deficiency
because she is not man. This construction of difference homogenizes all
women as different in the same way (not man). The way they are different
from all men, and establishes the duality man/woman.'™
Through recognition that there is no ‘natural body’, "only bodies that are
constructed and gendered through social institutions,"* Eisenstein proposes to
overcome this bias, and barrier to equality through situating the pregnant body

as the standard, thus proffering plurality as the norm, and decentering

phallocentric discourse.

Eisenstein’s premise works towards acknowledging sexual difference while
proposing a way out of "endorsing the historical contingencies of its engendered

form.""%®

Which is to say that sex difference requires an engendered
reinforcement (even what is thought of as raw biology is socially constructed and
mediated). "Both the body as -"fact" and the body as "interpretation" are real,
even if we cannot dearly demarcate where one begins and the other ends."”
The underlying strategy of this approach is to’ specifically differentiate the

classifications of "woman" and "mother”, to avoid the collapsing of the former

into the latter.

“Eisenstein (1988) p.8.

"*Bernstein (1989-90), "Difference, Dominance, Differences: Feminist Theory, Equality and the Law"
p-216.

Eisenstein (1988) p.4.
“Ibid., p.80.
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What if there are multiple differences of sex that are complexly related to
differences of gender rather than a ‘difference’ of sex established in nature
that differentiates all women from all men? The problem is that the
meaning of ‘real’ cannot be established from inside the engendered
meanings of ‘classification by sex” within law."™
Eisenstein maintains that pregnancy is not a category of sex because nonpregnant
persons are both men and women' and that when the standard of evaluation
is the phallus, the nature of the law privileges nonpregnant persons. Although
Eisenstein does not make an explicit connection, she approximates the reasoning
in the 1974 case of Geduldig v. Aiello, which maintained that insurance companies
could exclude pregnancy from their disability plan** Eisenstein’s claim also
difficult in that women, in general, are not privileged in the same way as men
who find their perspective reproduced in the perspective of law. Post-menopausal
- women, sterilee women, female children and women who have a strong

- commitment to not getting pregnant cannot necessarily claim to be better

represented within the law than pregnant women.

Positing the pregnant body as the standard has the primary advantage of
alleviating the constraints of finding ‘similarly situated individuals’ for pregnant

women. Equal treatment within legal discourse of the phallocentric order, "is a

- "Ibid., p57.
"Ibid. p.66.
*™[Thhe [insurance program] divides potential recipients into two groups - pregnant women and
- non-pregnant persons. While the first is exclusively female, the second includes members of both
sexes.” Geduldig v. Aiello. 417 US 484. (1974) at 497.
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model which fits pregnancy into the category of temporary medical disability in
order to make it comparable to a male experience.”®™ This classification is
inaccurate in the sense that pregnancy is not a disease and pregnant women are
not disabled: if the reproduction of the species is worthwhile, they are in fact
functioning superbly. Further, having a child is not a temporary condition and
labelling it as such imposes the norm that a woman after having a child will be

able to return to a previous level of productivity.

If diversity is posited as the new premise for judicial decisions, then there
is no basis for gender specific legislation which presumes both a capacity and
desire of all women to be pregnant at some time. However, in the vast majority
of cases, legislation based on sexual differences is neither necessary or relevant;
some notable examples of this are exemptioﬁ from conscription, restrictions to
certain kinds of working conditions and sexual segregation of sports at all levels.
It is problematic that such labour legislation under the guise of protecting women
for not being (biologically) like men, is in fact maintaining an ideological

structure designed to exclude women (and others) in the first place.

Predominantly reliant upon law to correct power imbalances, Eisenstein

does not really transcend the categories of her analysis. Lacking a plan of where

Misenstein (1988) p.101.
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to begin to implement radical pluralism we are left only' with an intriguing

theory.

A striking aspect of the literature in this area is the degree to which

~ feminist projects that focus on or reclaim difference exclude discussions of
viblence against women. This is due, in part, to different discourses following
different (perhaps parallel) trajectories: reasoning which responds to and builds
: upon Vprrevious discussion and debates. One might suspect, as well, that such an
exclusion exists because of an incapacity to address the necessary issues. Both
‘radical pluralism and cultural feminism, for example, argue for increased
contextuality in legal reasoning hbwever the question of why law is already

‘objective and impersonal, and how this is maintained must equally be addressed.

Ih the following section, Catharine MacKinnon emphasises: "So long as
men dominate women effectively enough in society without the support of
positive law, nothing constitutional can be done about it."”*? As illustrated so
far, historically, difference has engendered dominance both within and outside of

law. MacKinnon turns this around to: "Dominance reified becomes

. Iﬂugl“oiat:l(mmm (1989) p.293.




difference."® Thus, reclaiming ‘difference’ (and investing it with other

meanings) continues to justify different treatment which ensues from domination.

The Dominance Approach

Catharine MacKinnon proposes the subversion of current jurisprudence for one
which foregrounds the female experience aﬁd perspective. Her reasoning is
supported by the éxtensive violence against, discrimination and oppression of
women, which have persisted through the attributes of a male defined positiw}e
law. She does not find it problematic that this jurisprudence wouid be
fundamentally biased: "A feminist jurisprudence, §ﬁgmatized as particularized
and protectionist in male eyes [...] is accountable to women'’s concrete conditions
and to changing them."™ A feminist theory of th;! state has barely been
imagined and MacKinnon’s preoccupation is in defining the necessary conditions
for the ending of oppression of women. This includes a judicial system which
both represents and protects the needs and concerns of women. However, such a
judicial system is doomed to failure (both theoretically and in practice) if it is not
reflected in other societal structures. As Smart points out, "..MacKinnon sees no
division between law, the state and society ... these are virtually interchangeable
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concepts — they are all manifestations of male power."™ In this vein, the

ZBMacKinnon 1989, p.238.
2 hid., p248.

Z®Smart (1989) p81.




subtext to MacKinnon’s work can be understood as her assertion that radical
feminism is feminism,* and heér work is both an explanation and legitimization

. of this claim.

MacKinnon's feminist theory of the state requires the restructuring of the
relationship between law and society. In order not to replicate the current system
of laws to which women have never consented, feminist theory must reconstruct

~what it means to be a woman in order to create a state built on that perspective.
The method to achieve this restructuring is that of consciousness raising:

Feminism turns theory itself, the pursuit of a true analysis of social Iife,

into the pursuit of consciousness, and turns an analysis of inequality into a

critical embrace of its own determinants. The process is transformative as

well as perceptive, since thought and thing are inextricable- and
reciprocally constitutive of women’s oppression, just as the state as
coercion and the state as legitimating ideology are indistinguishable, and
for the same reasons. The pursuit of consciousness becomes a form of
political practice.”
From a similar point of departure, Smith’s level of inquiry begins with the
subjective existence of women'’s reality: "in actual experience as embedded in the
~ particular historical forms of social relations that determine that experience.""*

Consciousness raising works to counter women only knowing their social beings

as constructed and distorted within the realm of male dominance.

" MacKinnon (1989) p.117.

*lbid., p84.

”'Smxth (’W‘?) P49. |




Problematic to this approach, as Smart cautions, is that once this "becomes
a feminist Truth it becomes another mode of disqualifying women who do not
conform to that version of events.” The strategic premise here is that
consciousness raising is an empowered knowing which affirms the potential to
act for social change. Consciousness-raising is MacKinnon’s starting point for
creating a feminist jurisprudence? It is a reaction to a masculine state which
veils adopting the standpoint of male power through the guise of objectivity.*"
There are two fundamental issues here. The first is gender as a "social system
that divides power,”?? the second is the concept of objectivity. Eisenstein
critiques the ‘neutral standard’ of law as an inaccurate jurisprudential device
which is used to assess gender issues. MacKinnon takes this a step further:
Objelctivity is liberal legalism’s conception of itself. It legitimates itself by
reflecting its view of society, a society it helps make by so seeing it, and
calling that view, and that relation, rationality.?"*
Male perspective and power is privileged by law precisely because law reflects

and corresponds to power enforced by men over women in society. "So long as

Smart (1989) p.80.

#®Harding (1987), Feminism & Methodology, ironically comments, “..it has been argued that she
(MacKinnon) paints a picture of such unrelenting oppression and exploitation of women that it is hard
to imagine how feminism ever got started” p.135.

F*MacKinnon (1989) p.162-163.

2bid., p.160.

Mbid., p.162.
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men dominate women effectively enough in society without the support of

positive law, nothing constitutional can be done about it."*"

MacKinnon’s primary examples of this are rape, child abuse, abortion,

~ pormnography - issues that are either addressed by legislators in futility or
legislated from the bias of masculine interests. Roe v. Wade (1973) illustrates the
legalization of abortion on grounds of privacy rather than the ‘right’ to cho‘ose to

| fetnﬁnate a pfégnancy. Likewise, the more recent Canadian equivalent R. v.
Morgentaler (1989) struck down the abortion law’s approval procedure as an
"unjustified violation of a woman’s security ... as guaranteed by section 7 of the
Canadian Charter.” Section 7 also upheld Chantal Daigle’s legal right to an

- abortion. Neither case was decided under the Charter’s equality provisions.

Rather than ‘celebrating difference’ another entry point for feminist critique
then, is the focus on dominance of men over women. Tension bétween the
concept of equality (which presupposes sameness) and the concept of sex (which
presupposes difference) means that sex equality is fundamentally a contradiction

in terms.? Gender neutrality is the male standard and special protection the

Mppid,, p@‘l 7
B5Smith (1991) p.6.
. ™MacKinnon (1987) p.33.




female standard?” The terminology is one that law anticipates and invites:
equality can be dealt with within the framework of law without rupturing the
liberal experience.
The difference approach misses the fact that hierarchy of power produces
real as well as fantasised differences, differences that are also inequalities.
(p.37) and "For women to affirm difference, when difference means
dominance, as it does with gender, means to affirm the qualities and
characteristics of powerlessness. (p.39)
As long as issues are framed in terms of difference/equality demands for
~ equality will always appear to be asking to have it both ways. As well, framing
the questions in this way, will leave open the possibility for men to benefit from

the reform and new legislation while women are left relatively resourceless and

powerless.

MacKinnon's refutation of the equality/ difference debate as an obfuscation
of hierarchy is a logical corollary of the private/public debate.?® The concept of
equality when addressed by liberal jurisprudence is framed by the notion of
similarly situated individuals. Despite any appearance of equality before the law
or in the courtroom, women are not (yet) similarly situated to men within society,

so they arrive in court from a position of disadvantage. "Unless the dialogue is

Mbid., p.34.

Z5By placing the operation of law squarely in the public realm and, at least rhetorically, removing
itself from the “private realm” of personal life and the family, the legal system created a distinction
between a public realm of life, which is a proper arena for legal or sodal regulation, and another,
fundamentally different, personal sphere, which is somehow outside the law’s or society’s authority to
regulate. Thus, the legal system has functioned to legitimate that very distinction by asserting it as a
natural, rather than socially xmposed ground for different treatment.” Polan (1982) "Toward a Theory
of Law and Patriarchy” p.298.
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constructed in such a way that the individual asserts the sameness of economic
and social practices for men and women the claim for a remedy for individual
mistreatment cannot begin."*® The alleged double standard is a product of the
inevitable double-bind created through patriarchal law being passed off as special

treatment, leniency and protective legislation.

Conclusions

As discussed in Chapter 4, liberal discourses of equality through inclusion is’ a
necessary but limited strategy for change. Conceptualizing approaches to feminist
jurisprudences builds upon the necessarily constrained responses to specific legal
situations. Strategically, these latter need to be addressed in terms of legal
methods that can work within legal structures: how do we make, for example,
the applicability of self-defence for women who kill their batters intelligible using
legal terms and processes? Through inquiry into entrenched concepts of
difference, equality, neutrality, objectivity, etc., feminist jurisprudences work to

broaden legal discourse and to provide new frameworks for social discourses.

™Judith Grbich (1991) "The Body in Legal Theory" p.72.
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6. CONCLUSIONS

A range of discourses inform justice for women who kill their batterers. Fraser’s
(1989) ‘means of interpretation and communication’ identifies different levels of
discourse, which situate actors and social organizations in terms of their power to
define, interpret and engage in discourse. This thesis has traced a path through the
different discourses which surround the condition of battering v(rith a view to
critically examining the Battered Woman Syndrome defence as a strategy to secure
justice for women who kill their batterers in self-defence. There have been important
changes since the early 1970s in terms of how battering is described, defined and
addressed. But, in spite of these shifts, two areas have not changed. First, a
significant proportion of women in Canada are still battered by their ﬁale partners.
Sometimes this results in women fearing for their safety to the degree that they
attempt to defend themselves by whatever means possible. Second, in law there

remains the problem of legitimate access to the self-defence plea.

This thesis has used the Lavallee decision to illustrate how legal discourse
subsumes and contains other alternative discourses. Expert testimony on BWS was
allowed to be introduced on grounds that criteria for self-defense discriminated
against women: a woman living in a battering relationship could have a different
pert:eption of reasonableness than that ‘expected of the reasonable man/person.

However, through an analysis of the discourse surrounding the case, this thesis has
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identified flaws in the profile of BWS. Two issues arises as a result of the BWS
solution. First, like the many women who have killed their abusers and have not had
full recourse to the self-defense plea, many women will not meet the psychological
profile of learned helplessness implicit in BWS. Secondly, the institutionally
sanctioned voice of the expert witness has been called to stand in for the subjective,
personal voices of women who are battered. This thesis argues that the Lavallee
decision does not éuarantee justice for women who kill their batterers in self-defence
but do not embodyr the profile of BWS. The need for a discourse which could
address and describe a range of differences for women, and the subjective
experience of those differences has instead been met with the creation of a new
standard. The BWS self-defense solution provides recognition of alternative
discourses while sixﬁultaneously dismissing them in favour of a rational, positivistic

~measure, which is more in accordance with the categories of law.

Institutionalized documentation such as medical, police and court records, and
media reports and dramatizations, are the most dominant forms of texts used to
inform, define and discern justice for women who kill their abusers. These texts are
organized discourses, which by necessity employ objectified categories of subjective
experience. "The orderliness of events, objects, etc., is thus pre-informed by the

schema of discourse or formal organization."?’

2Gmith (1990) p.217.
| 102



The least audible discourses are those generated by individual women. Unless
we have personal experience of being a battered woman, or intimately know
someone in that situation and are capable of identifying with her, societal referents
are constructed largely by the popular media. Almost simultaneous with women
discovering and asserting a politicized voice in response to this issue in the early
1970’s, psychological/medical classifications emerged and recast the issue of men
battering their spouses back into personalized pathological terms. Nonetheless, the
condition of battering has become known: socially identified as an unacceptable
practice and known to be a prevalent practice. In detailing the above however,
battering has become known predominantly as a ‘women’s issue’, on the feminist

agenda, and thereby situated as a lesser discourse.

The popular media are important sites of negotiation of discourses. Made-for-
television films, reportage on actual cases, and published studies in this area are all
means of shaping awareness and understanding or perpetuating stereotypes and
downplaying the issues. But, like law, media reflect dominant social values, and on
occasion, their negotiation. An example of this last is the competing accounts of
Lorena Bobbitt's acquittal published in The Vancouver Sun including: a news story
covering the event and three editorial pieces, polarized to two different

perspectives.?' It is reductive to depict this divergence as being only along gender

Zi"Bobbitt’s acquittal gets mixed reviews”™ A1-A2; "Some less-th#n-penetrating observations about
unkind cut” A3; "Babe feminism demeans grown-up gains of women" A13; "No tears for the Bobbitts -
only for America” B1. The Vancouver Sun, 22 January 1994.
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lines, although this is how the case has been reported. The effort to publish different
- perspectives illustrates a shifting of discourses, however the negotiation is contained

-~ within a debate around gender rather than social issues.

Throughout the Bobbitt trial, the fear of vigilante revenge by women who had
been battered was well articulated in the media. However, despite anticipation of
~a crime wave against men predicted by the National Men’s Organization, no

. mention was made of the need for men to fear an ‘open season’ on men in the

o "coyurxjts; That is, there was no generalized fear articulated (or indication that there

- should be fear) that men might actually be held accountable and convicted en masse

of assaulting their partners. The discourse of fear sensationalized in reporting on
o %bbi& x&as thatl women will, en masse and in revenge, take the law into their own
- hands. Reduction through equivalence is a strategy that media are quite adept at

| employingt framing feminist issues in terms of how men are similarly situated; and

- framing resolution of these issues in terms of how they will impact on men.

Legal discourse, in the context of spousal assault, implicitly reflects an
historical maler perspective of rights, including where and how one might defend
i ! one’s self (or property), an’d the right/need to rule the home. This premise has been

|  difficult to undo, and subsequent ‘rrevision of law has been difficult to ’enforce. In

tandem with law that historically sanctioned the abuse of women, is legal language
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which was not written to presume that women will (or should) physically defend

themselves.

Battered Woman Syndrome which describes a woman’s response to battering,
not society’s role in creating the context for that response, has become an
institutional account of women who are battered. Written into Canadian law, in the
Supreme Court Lavallee decision, the BWS defence provides another (somewhat
ixhproved) path through a legally mandated course of action. However, its function
risks evolving to providing an alternative to revising the doctrine of self-defence:
acknowledging and accommodating the double standard (through creating a new

one), rather than the experience and subjective voice of the battered woman.

It would be dangerous to assert that the language of law is not worth fighting
for. A focus on legal discourse can highlight specific terminology which needs to be
reconsidered, such as redefining with a view to relaxing equal force and imminence
standards, and reassessing the applicability of the reasonable man/person standard.
Engaging and challenging the discourse of law at this level, however, is not a linear
progression. Incremental attempts to secure areas of law, such as claiming self-
defence for women who kill their batterers, risk becoming subsumed by reasoning
which does not really support the idea of self-defence for women against th;e men
they are married to, or against men generally. (Another example of this nonlinearity

is the flip-flopping around the legality of abortion.) Expert testimony provides
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" recourse to soine women seeking to relax imminence requirements. Generally,
&wizgh, expert testimony must meet rigid criteria before it is admissible. So, while

Wémé;l who kill their batterers héve recourse to an expanded definition of battered
yrwyomarn syndrome, "it might not be possible to produce evidence of say the

‘desperately poor woman syndrome’ in a welfare fraud case."??

;k, kFa,iled attempts to generalize the typical battered woman and the typical man

B | who ba’ttérs indicate that solutions which address this in terms of specific

) Jindividuals will not be entirely productive. Walker’s Cycle of Violence and learned
,dependencydeﬁnitions are useful in helping to understand what living in constant
‘vio’lence’ can do to an individual, but, highlighting the different condition of
“‘battered women’, obscures the right of all individual women, &aumaﬂzed or not to

- protect themselves (and their children) from vi =t abuse.

| ‘Attention to discourses surrounding this issue is a first step toward recasting
e it. Moving béydnd victim blaming can be achieved through asking about (and being
o ‘cyoritcemed‘,v’vith) ’avaﬂ‘able (and adeyquate) resources, security and safety for women;
- | and second, through asking about the social response to the batterer — his removal

. 'fr’o;n, the home,, treatment, and perhaps why doesn’t he get arrested? These are

| mportant and difficult questions and will keep us sufficiently engaged to not have

ﬁme ‘to meaninglessly ponder on why doesn’t she leave? This refocusing helps to

. TBoyeawoypizs. |




displace the discourse from ‘battered women’ to one of ‘women and men who batter’,
or fzéomen and men who batter in a society which does not systematically punish violence
against women’. It is important to move beyond discourses which implicitly suggest
that women are aberrant because of their being battered, to discourses which
foreground the unacceptability of that condition and the societies that create or

accept that condition.

An entry in a recent Globe and Mail contest to create anagrams of the names

of famous persons included: Bertha Wilson - the law is born. This was the sentiment
~of many women when she was appointed to the Supreme Court of Canada, in
anticipation of finally having a voice in that realm - a bilingual voice, fluent in both
law and feminism. But as feminism is replaced by -feminisms, reflecting a
multiplicity of perspectives, agendas and strategies, it is unrealistic to expect
individuals such as Wilson to be the unitary voice for the gamut of feminist politics.
Representation in law schools and the courts does add more voices to discourse, but
is not, in-and-of-itself a sufficient strategy for change. Judges administer justice: how
feminist judges administer justice necessitates inquiry into different approaches to

feminist jurisprudence.

It is through theorizing jurisprudences which can accommodate discourses
about the possibility of an ethic of care and responsibilit'y, the vpervasiveness, of -

- violence against women, private/ pubﬁc sphere,discontinuities, the condition of
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~maternity, and so forth, that we can begin to imagine what we might expect of
“current law.

In discourse as in all else, the contrast between democracy and oppression is

a distinction between forms of social organization, not degrees of it. In this

respect Habermas is entirely right to argue that the criterion of democracy
“applies to procedures rather than specific ideas.™

7 What is still to be achieved is the legitimization of feminist discourse in law: the
| 7 engagmg and mclusmn of discourse of personal expenence in which voices of
women who are battered are consulted rather than pathologized; and, more to the

'pOmt, are warranted as important and credible.

© ™Hirschikop, (1986) p:111 (my emphasis).
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