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ABSTRACT 

Everyone who comes into contact with the law must translate specific events and 

- experiences into legal terminology. Because legal language has historically been 

written from a male perspective, men's experiences, especially in terms of being the 

victim of violent crime, translate more completely than do those of women- For 

women, elements that have bearing on a case are under-represented or distorted 

because there is no corresponding terminology to describe or understand them. 

Women who kill their batterers have little recourse either as battered women 

or as defendants due to pervasive misunderstanding and stereotypical perceptions 

of the 'battered woman condition'. This thesis examines different discourses which 

have bearing for women who kill their abusers in selfaefence, with a view to 

assessing the addition to the legal lexicon of the Battered Woman Syndrome defence 

.(through expert testimony), as well as limitations of this solution and possible 

precluded alternatives. 

While a communication disjuncture between personal experience and legal 

language is not per se a problem unique to feminism, it is indeed an issue with 

which feminist theory is f d a r .  To identify and discuss historically and culturally 

specific discourses (both dominant and alternative), this thesis applies Nancy 

Fraser's model which theorizes sociocultural means of interpretation and 

communication. This discourse theory and model are used to identify different and 

competing discourses and to enquire how needs issues are shaped by the discourses 

that surround them. 

*.. m 
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Mens rea refers to the criminal or guilty mind: the criminal intent to commit a 

crime. Womens rea (a female standard of criminal intent), I will argue, is the result 

of discourse and objectified organization1 in which legal categories and language 

can be demonstrated to be ill-equipped to deal kith, from a feminist perspective, 

- ~ d f i c  women's experience. This communication disjuncture results in different 

standards for women before the law. Womens rea occurs when a woman's real 

situation does not neatly fit into the categories of a jurisprudence which has 

historically perceived women as adjunct to society (in the private sphere) and has 

&us been written from the perspective of men, 'for the kinds of situations men 

are apt to find themselves in. 

Consider the example of someone (male or female) held against their will2 

and told they will be killed in three days. A plea of self-defence will mitigate the 

very rational intent to kill, should the hostage decide, search for opportunity and 

pfot to kill the abductor before the three day deadline. A woman who is 

repeatedly battered, told on ntunerous occasions that she will be killed, confined 

will, and who comes to the same rational conclusion that she must 

on battered women who kill their abusers. 



kill her batterer before her own demise will not be afforded the same self-derence 

plea, Or at least not until recently. The catch is that to have access to a self- 

defence plea, she must show that her actions were not rational, or more 

specifically, that her reasoning was premised upon the condition of being a 

battered woman 

This thesis traces the disjuncture of communication in law from a feminist 

perspective through discussion of discourses which describe and define the 

condition of battering. The object of analysis is the inability of a particular set of 

discourses to ded with a specific set of experiences. 

There is an historical context for this communication disjuncture. In 

Medieval times, for .example, a woman who killed her husband was guilty of 

treason? Jurisprudence has, over time, evolved new standards of rights and 

responsibilities. And, the BWS defence provides a salient example of the process 

(and limitations) of legal evolution. In transition, the courts have become 

somewhat more lenient when sentencing some battered women who kill their 

abusers, and the acknowledgement of Battered Woman Syndrome as a murder or 

manslaughter defence departs from previous formal legal requirements of self- 

defence. However, the ideologies which have historically resulted in more harsh 

judgements, have not been exorcised fiom current jurisprudence. Women as 

%e punishment for that was the same as if she had kiHed the king.* Gilfespie (1%9), fustifiable 
EQndcide, p37. 



chattel, as ruled by men, as less valuable than men, as less moral than men, as 

lefs rational than men, as primary caregivers, etc., all of the above still have 

some degree of currency in law - from qttal pay issues to refugee status claims 

to rape trials to child custody disputes. 

Beginning in the early 

thought on feminist legal 

1980~~ there has been an emergence of writing and 

theory, feminist legal strategies and feminist 

and experience reveal the degree to which law 

awkwardly and ineffectively represents and protects the interests and concerns of 

women despite the considerable amount of legislation apparently aimed at 

correcting gender imbafances. Moreover, a focus on legislating for change targets 

the manifestation rather than the intent of law. The proverbial 'letter of the law' 

has proven. to be malleable at the levels of interpretation and enforcement. As 

Boyle notes, it would be inaccurate to claim, however, that legislative reform has 

merely resulted in the superimposition of gender-neutral law on a reality in 

which gender is significant? Sites of 'successful' negotiation become precedents, 

and social change, in uneven and varying degrees, is reflected in the intent of 

1- However, given the interpretive aspect of applying law, it is imperative to 

critically examine the negotiations and solutions as they are achieved. 



Thesis Question 

Carol Smart has asserted that, "we cannot predict the outcome of any individual 

law reform'" in the sense that reform aimed at correcting power imbalances or 

aimed at protecting women can be also used for opposite ends. The 1990 

Canadian Supreme Court case of R. v. Lnvalleeb provides an example of such 

reform for women in Canada, by allowing a Battered Woman Syndrome defence 

for cases of women who have killed their batterers in self-defence. ~ f ; i s  thesis 

considers the strategic potential of recourse to expert testimony on the Battered 

Woman Syndrome in self-defence pleas, as well as the constraints of the 

psychological formulation of battering that should also be understood in terms of 

being a social condition. By identifying different discourses surrounding BWS, 

cases and on battering generally; and the 

battering, this thesis assesses the impact and 

correcting power imbalances and ensuring 

using the Canadian criminal cases of Lavallee and Whynot; media reports on the 

I 

abusers in self-defense. 

Methodological Approach 

The method of discourse analysis describes 

forming beliefs. "Discourse develops the 

'Smart (1989), Feminism and the Paver qf Law, p.lfi4, 

literature of feminist responses to 

implications of the BWS defense in 

justice for women who kill their 

the social process of shaping and 

ideological currency of soaety, 



providing schemata and methods which transpose local actualities into 

standardized conceptual and categorical forms."' This thesis employs discourse 

analysis to examine the soaal consfmction of 'women who are battered'. Battered 

Woman Syndrome has been adopted as a means of explaining this condition by 

both the media and the courts, as evidenced the R. a. Lavdee. Using BWS as a 

defence in court may help to describe an individual context for self-defence, but 

does not necessarily provide an accurate representation of the range of issues in a 

social context. BWS needs to be considered in conjunction with other socially 

constructed discourses about women who are battered, in order to push current 

limits of discourse towards more meaningful representation. 

Discourses compete for meaning. Not only in a dichotomous sense (i.e., 

determining whether a defendant is guilty or not gurtty), but in the social 

organization sense of how society is ordered, how law is structured, how events 

are invested with meaning. 

If we accept that law ... makes a claim to truth and that this is indivisible 
from the exercise of power, we can see that law exercises power not 
simply in its material effects (judgements) but also in its ability to 
disqualify other knowledges and experiences. Non-legal knowledge is 
therefore suspect and/or secondary! 



Determining which discourse(s) will be accepted (dominant) involves other 

- competing discourses becoming marginalized or subsumed, or results ill their 

being/ becoming aligned with the dominant version. 

As a result of how events are interpreted to be true, discourse generates a 

mandated course of action: "organizational properties are built into linguistic 

practices f...] which depend as a condition of their meaning on organkational 

process.'" For example, invoking the self-defence plea initiates a legal procedure 

which generates a specific set of questions and criteria to be examined. This 

determines the discourse in terms of what will become and/or remain relevant, 

and intersects with procedures which control discourse at the level of 

"..-determining the condition of their application, of imposing a certain number of 

rules on the individuals who hold them, and thus of not permitting everyone to 

have access to them."'O 

Highly organized and institutional discourses embody a distinctive 

terminology. "Social organization or relations govern how we choose terms and 

the syntactic arrangements we create among them."" Legal language is a 

particularly indicative example of this. The defendant pleading self-defence (as 

'%ucault (19841, 'The Order of Things," p-120- 



weB as other witnesses) artidates local and experiential descriptions of events 

which become processed in terms of specific self-defence criteria, so that 

perceptions and observations are limited and framed in terms of imminence, 
- 

reasonableness, and so forth 

The notion of 'fact', for example, indicates a recurrent orderliness of 
movement from l o d y  ordered observations to the textually mediated 
discourse they intend, the intertextuality of the discourse and further 
l o d y  historic usages.'* 

The objectified organization of legal discourse is used to organize people and 

events in categories which preclude the particular, local, and individuality of 

experience. 

Through processes of exclusion (marginalization, a mandated course of 

action, and inaccurate transliteration of events and perspectives into objectified 

- categories), it is easy to lose, not hear, and avoid a range of other discourses. It is, 

thm, ciBcult to mean inwy  assess the usefulness and validity of discourses 

that become current without taking into account the discourses which become 
--- 

lost the paths not taken 

To identify and discuss both dominant and alternative discourses, this 

thesis draws upon Nancy Fraser's model (1989) which theorizes sociocultural 

means d interpretation and co~zununication: "the historicdy and culturally 

specific ensemble of discnusive resources available to members of a given 



collectivity in pressing claims against one another."') Fraser employs this model 

in her own work to specifically consider needs discourses. Fraser's approach is 

attractive for this analysis in tenns of the intersection of needs claims and rights 

issues that must be addressed for women who are battered.14 Fraser's model 

enquires into how needs issues are shaped by the discourses that surround them. 

The focus of this thesis regards not only the issue of acceptance of expert 

testimony on BWS in the courts, but also the question of how the needs of 

women who kill their abusers in self-defense culminate in the right of recourse to 

this testimony. 

Feminist theory addresses women's historical exclusion from public 

discourse and lack of input into the workings of society's dominant institutions. 

Smith extends this inquiry to sociological rnethod~logy,~~ which, like law, is 

problematic in that the Ianguage and institutions used to legitimize it reinforce 

the ability and tendency of sociologists to obscure the roles, relations, experience 

and oppression of women in society. Carol Smart asserts that "in order to have 

any impact on law one has to talk law's language, use legal methods, and accept 

legal  procedure^."'^ Given the agenda of foregrounding alternative discourses, 

"FI;WT acknowledges the conflict between approaches to needs claims md rights claims. She 
states, "I align myself with those who favor tmnslating justified needs claims ink) social rights." 
@w3)* 

'%th C1987), The Everyday World as Problematic. 



ust ?E paid to the formulation of research problems and methods in 
' 

nee, as in the critique of law. 

Changing or challenging legal discourse begins with working towards an 

equal representation in numbers, but as new voices are added, the creation of 

new discourses are required to not perpetuate other 

Canadian Chartm of Rights and Freedoms section 15(1) 
- 

de jure equality: 

exclusions. For example, the 

implies that women possess 

passage, the problem of closing the large gap between de jure 

is not only a question of gender, nor is it unique to women. 

ce of inequality is not the tidy set of categories the 

es. Battered woman syndrome, for example, is only one 

ry experience often compounded by other factors, such as 

women of color and white women sometimes experience 



The intersections of gender, class, race, and age are crucial to developing 

the tenets of a feminist jurisprudence, aswell as to feminism generally. However, 

by proposing specific definitional categories, other possible sites of difference are 

excluded from the discourse. If feminist discourse presumes a 'generic 

woman'18, there is little theoretical ground to contest the pitfalls of the defining 

of, for example, the 'classic type of battered woman' and hence what standards or 

criteria a battered woman would have to meet to have recourse to BWS as a 

defence. The risk here is predefining what constitutes a 'battered woman,' or, 

what constitutes a legitimate feminist concern. 

Any feminist standpoint will necessarily be partial. Each person who tries 
to think from the standpoint of women may illuminate some aspects of the 
social totality which have been previously suppressed with the dominant 
view. But none of us can speak for 'woman' because no such person exists . 
except within a specific set of (already gendered) relations - to 'man' and 
to many concrete and different women.I9 

Within discourses about jurisprudence this issue is equally difficult. 

Indeed, "if we cannot talk about 'woman' or 'women in general', then no case can 

be made about the injustice done to women, no strategy devised for the liberation 

of women."" The solution, however, lies not in the creation of abstractions 

equally pervasive to those generated by the institution of law. Feminist discourses 

on jurisprudence cannot be effectively driven by single perspectives (class, race, 

'% espedally Spelman (19881, "Women: The One and the Manyn, Inessential Womarz, 



age or gender). To do so, is to replicate structures of domination already existing 

in the categories of thought of those investigations. Smith confronts the problem 

of positioning within the framework of sociological method. Recognizing that the 

institutions of sociology operate as an obstacle in their tendency towards the 

study of phenomena, she underlines the need to approach the subject as an active 

agent on soaety, rather than as a product of society. "For actual subjects situated 

in the actualities of their everyday worlds, a sociology for women offers an 

understanding of how those worlds are organized and determined by social 

relations immanent in and extending beyond them.''21 

As ferninisms begin to acknowledge (or indeed, challenge and question) 

the privileged position of specific classes of women in defining various agendas, 

it becomes more appropriate to speak of differences rather than one underlying 

diffmence. In this thesis, a focus on discourse, process and procedure is used as a 

strategy for getting beyond the question of whether we can talk about (if not for) 

women, or categories of women. Identifying a range of discourses, who has 

access to them, whether they are implicit or negotiable, etc., highlights classes of 

subjects whose participation in (dominant) discourse is marginalized. 



Fraser provides a modelP to negotiate the terrain of different and competing 

discourses. 

[Late capitalist soaeties] are stratified, differentiated into social groups 
with unequal status, power, and access to resources, traversed bv 
pervasive axes of inequa%ty along lines of class, gender, race, ethnicity anh 
age. The [means of interpretation and communicationf in these societies are 
also stratified, organized in ways that are congruent with societal patterns 
of dominance and subordination.* 

Organized around identifying and juxtaposing different discourses, Fraser's 

model has important implications for understanding and making explicit a range 

of discourses, their relation to one another, including authoritative positioning 

that endorses some representations and invalidates others. Fraser's "sociocultural 

means of interpretation and communication" outlines different levels of discourse 

which form the framework for this thesis: 

1. The officially recognized idioms in which one can press claims; ... 
2. The vocabularies available for instantiating claims in these recognized 
idioms; ... For example, therapeutic vocabularies, administrative 
vocabularies, religious vocabularies, feminist vocabularies, socialist 
vocabularies; 
3. The paradigms of argumentation accepted as authoritative in 
adjudicating conflicting claims; ... How are conflicts over the interpretation 
of needs resolved? By appeals to scientific experts? By brokered 
compromises? ... 
4. The narrative conventions available for constructing the individual and 
collective stories that are constitutive of people's social identities; 



. 5. Modes.of subjectification; the ways in which various discourses position 
the people to whom they are addressed as speafic sorts of subjects 
endowed with specific sorts of capabilities for action." 

Chapter 2, Definitions, sketches the "vocabularies available for instantiating 

claim", which are, to a large extent, communicated by the media. These 

vocabularies define battering in psychological and legal terms, and in relaticn to 

society, including administrative language (how the state prpMema tizes battered 

women), as well as feminist discourses and responses to battered women. 

Chapter 3, which looks at legal language around battering, examines the 

"paradigms of arguments tion accepted as authoritative in adjudicating conflicting 

claims." Legal reasoning and legal categories that are employed in R. v. Lnvnllee 

and R. v. Whynot, cases in which women killed their batterers and claimed self- 

defence, are identified to examine the process of how the conflict is resolved. 

Questions of validity of the reasonable man/person and recourse to expert 

testimony are paramount issues in this area in terms of how legal discourse is 

extended to actual events. 

Chapter 4, Finding Voices, is an account of how women in law have 

ed discourse by offering new means of constructing identities and legal 

s chapter explores the "narrative conventions available for 

dividual," focusing on the social identity of women in the legal 



profession, and developments and strategies for change in this social microcosm. 

Chapter 4 considers feminist perspectives as strategies to create a heightened 

awareness of women's position in law. Teaching ferninisms in law school, as well 

as the intricaaes of being a feminist lawyer or judge in a fundamentally 

patriarchal institution involves difficult trade-offs and a range of strategies. 

Traditional institutions infiltrated by historically marginalized people become the 

sites for negotiating discourses. 

Chapter 5, ~eminist Jurisprudence, addresses "modes of subjectification; the 

ways in which various discourses position the people to whom they are 

addressed." Chapter 5 examines conceptualizations of difference in law, and 

considers responses to the dominant discourse of jurisprudence in the work of 

feminists who theorize about alternative modes of jurisprudence and. possible 

approaches to reframing this discourse. Gilligan's (1982) cultural feminism draws 

a distinction between the ethic of justice and an ethic of care, which would effect 

a better basis for compassion in law; Eisenstein (1988) proposes a postmodern 

decentering of the phallus to engender plurality and diversity; and Mackinnon's 

(1989) radical feminist theory of the state calls for a necessary and complete 

inversion of law privileging men over women to correct current power imbalance 

between the sexes. 



The Conclusions, Chapter 6, discusses strategies to move beyond BWS as a 

defence. This involves recapitulating how the legal system is at worst, in specific 

es, hostile to women, and at best, a limited site of transition but only in 

conjunction with other areas of social change. Specifically, in terms of access to 

self-defence, we must move beyond discourses informed by stereotypes and 

misinformation about women who are battered. 

The discourses identified in this thesis cross a number of disciplines including 

women's studies, law, media studies, sociology and psychology. Each 

foregrounds different aspects of the 'battered woman', or 'women' and 'men 

a W ,  depending on the p l i t i d  focus. 

The problem of ideology has close links with theories of language. It 
touches on the relationship between language and experience, reason and 
conduct, individual and society. These are problems which are wider than, 
though they include the traditional 'problem of ideology'. Only by 
analyzing the relationship between these different dimensions of social 
reality is it likely to be possible to conceptualize the mutually sustaining 
yet dislocated relationship between social conditions and political 
interpretations and to understand the processes of social and political 
change? 

~ t o ~ d y C  discourse has centred on a public/private sphere- distinction, the 

pathoIogy of the individd woman, rather than probiematizing 'men who batter 

societies which do not protect women from violence'. 

bate with the voices of women's 



perspectives: specifically the right to live without the threat of violence. 

Attempting to resolve the rupture in experience in which the female other is left 

outside, or incorporated seamlessly so that acknowledgement is marginalized, is 

not the simple matter of adding '/she' and '/her experience.' "How people speak 

of the forms of life in which they are implicated is determined by those forms of 

life."" And, how meaningfully women are represented in and by law is 

determined and limited by the conceptual categories implicit in legal discourses. 



2. DEFINITIONS 

"We can't just occupy existing words ... We have to change the meanings 
of words before we take them over.'" 

"No means no." 

R-re Different Standard 

In response to Lorena Bobbitt's recent acquittal, the founder of the American 

National Organization for Men commented, "It's a tragedy, but I'm afraid it's 

now open season on men."= (This hunting characterization has been previously 

used in reference to the acquittal of women who killed their batters.") Given 

data on the pervasiveness of assault on women by their partners or spouses in 

our s o e i e v  it is understandable that the possibility" of courts sanctioning 

vRowbotham (19741, Warnen's Conscior4sness, Man's World, p.33. 

ZlrSidney Siller, founder of the National Organization for Men, The Vancouver Sun, January 22, 1994, 
A 2  

"Kathleen Begley, "Are Women Getting Away With Murder?'Chicago Dally News, 28 November 
3977; fohn Switzer, "Self-Defence Decision Causing Double Standard: Women Get More Than Equal 
Rights After Killing Spouse," Cdumbia Dispatch, n-d. 1978, p.Al: Cited in Gillespie (1989), justifiable 
Homicide, p.10. 

%ring 1 W ,  an average of two women every week were killed by their partners (Ministry of 
Attomy General, 1993); at least one in ten women [in Canada] is sexually assaulted each year by a 
hu-, ex-husband or live in partner (First Report of the Subcommittee on the Status of Women, 
19%); The Attorney General, 1993, puts the figure at one in eight, and notes that as many as 35 violent 
eplsr#fes may o a m  before a woman seeks intemention; wife assault is responsible for 1/5 of 
Canadian homicides (Ministry of Attorney General, 1986); etc. 

"The court acquitted Lorena M i t t  on the grounds of temporary insanity, for which she was 
(rc;mrpUrarIfy) institutionalized. So, bobbitting was not, in fact, sanctioned in this case. 

17 



violent retaliation might cause fear for certain men. Thus, it is clearly in the 

interest of those who do feel threatened to frame cases such as Lorena Babbitt's 

acquittal (by reason of temporary insanity) in terms of revenge, rather than to 

acknowledge her fear or intent to protect herself in light of the threat she felt to 

her person. At issue here is the inability to grasp that people (including women) 

react to fear of danger, and the condemnation of women who act on perceived 

fear of imminent harm. That a different standard is applied to women, which 

precludes the right to self-defence has been difficult to demonstrate in social and 

legal fora. This is largely due to a framing of the concept of justice which 

assumes that all people are to be judged equally (i.e., the same) before the law. 

From this framing ensues the perception that women might be getting away with 

murder (or bobbitting), if events (facts) are accounted for and understood 

differently. The perception of unequal justice is predictably difficult to dispel in 

cases of women who kill their batterers in physically nonconfrontational 

situations such as when the batterers are sleeping or unarmed. 

This and the next chapter explore the language and definitions that apply 

to women who are confronted by the legal situation of defending themselves for 

killing their batterers, and which contribute to battered women who kill their 

batterers being often held accountable without the usual opportunity to 

demonstrate how their actions were justified (i.e., in self-defence). Bertha Wilson 

writing the Supreme Court decision on the admissibility of expert testimony on 



Battered Woman Syndrome notes that' not all battered women who kill their 

abusers do so in self-defence? This chapter argues that such legal definitions 
- 

are problematic in the soaal, psychological,.and physical context of women who 

live in a battering relationship. The two Canadian criminal cases of R. v. Lavallee 

and R. a Whymt, discussed below provide examples of this. 

Discourse about battered women generally presumes individual pathology, 

behaviour which warrants battering (whatever that would look like), and 

disbelief (i.e., if it was that bad the woman would leave). In short, language 

about battering has been formulated in terms of the individual woman who is 

battered: not in terms of men who batter, and not in terms of a society which 

condones (or at least does not systematically punish) violence against women. 

A focus on language has been a crucial means for feminists to examine the 

construction of reality and woman's historical and current exclusion from that 

process." Through language we communicate boundaries and intentions. 

Expressing one's self involves translating sensations, experiences and emotions 

into words which have sodally constructed value and meaning. Expression can 

k further refined or Limited through fitting words into structural conventions 

.-. 

31Lmall~ v. R.(1990) p.126. 

fSee: Mary Daly (1978). CyJEcdogy, Boston: Beacon Press; bell hooks, (1984) Faninist I'konj: F m  
&fq,@ to Carter' Boston: South End Cheris Kramarae (1981), Women and Men Spernking, 
R#~chuse!tts: Newbury House; Dale Spender (19&0), Man Made Lmrgmge, Boston: Routledge & Kegan 
Fad. 
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such as poetry or academic work It is even more difficult to be accurate in a 

language that is not one's own; to be a foreigner to the process of social 

construction of meaning. As noted in Chapter 4, the conventions of where we go 

to find out about law, as well as individual experience of law, are rigid. 

Narrative, subjective or informal texts do not usually qualify to inform legal 

discourse, even though, these are sometimes the only existing, real, or for given 

actors, d i d ,  accounts of particular experience. 

Some general conventions of sexist language have been made obvious and 

targeted for change. Disclaimers announcing that a given text uses for 

convenience masculine pronouns (referring to all persons) have increasingly 

given way to texts which employ nonsexist language. The seemingly ludicrous 

reform of words with the suffix 'man' (and the exaggerated extension to prefixes 

used to belittle the request for inclusion: person-handling, mistress-copy) has 

given way to manuals and guides for nonsexist writing and non-sexist 

equivalents. As these transformations are made to our language it is increasingly 

easy to evoke both women and men when referring to different professions and 

life situations. 

What is more difficult to undo are stereotypes, misconceptions, and more 

deeply, racism, sexism, homophobia - ways in which we organize our worlds 

and constitute o d v e s  though recognizing, asserting or presuming power over 



might construct society in which individuals position 

other rtonhierarchidy - realisticallyf we must identify 

- -  - -  

and understand why we do not, hence theories of patriarchy, capitalism, etc. 

Law, in pxtidar, is a campLex of categorical simpllificatiom and generalizations 

wSch are aimed at facilitating the resolution of conflicts. 

abmt Women in Law 

Wether as victims or aurunafs 
. * , women who have come into contact with the 

been perceived as abnormal. Cesare Lombroso, a 19th 

is commonly regarded as the first criminologist, 

that women have many traits in with children; that 
ealous and inclined 

innocuous semi- 
d into a born 

e combined with 



were never meant to protect al l  women from rape, or to +pro$ide women 
with any guaranteed right to sexual autonomy. Rape laws were designed 
to preserve valuable female sexual property for the exclusive ownership of 
those men who could afford to acquire and maintain it.= 

AccordinglyI it was not until the late nineteenth century that in cases of rape, 

battering, seduction, and so forth that women could bring action themselves, 

rather than relying on a male family member to represent their interests. Not 

surprisingly, the interests of women in such cases were addressed in such ways 

k t  we might furrenay recognize as inadequate. First and foremost was the 

property equation with regards to women and sexuality, integral to a property 

structure? Women in abusive marriages, for example, were discouraged fro 

leaving their husbands. 

e the social norms of what w 



perceived social value of women. If a woman had, herself, ' 

omic situation of the woman's family was poor, then 

defendants have historically been less clearly 

which was written in response to situations in which 

nses they offered were those that made sense - 
and all-male juries - in terms of acceptable or 



definition of what constituted an abortion, and 'what was merely a "bringing on 

the menses" was informed by women themselves. Backhouse notes that the latter 

was viewed by most women as well within their rights before the quickening of 

the f~e tus :~  The following section illustrates the degree to which previous 

discourses have maintained their currency in current legal discourse. 

Defining Battered Women 

Defining battered women and Battered Woman Syndrome (BWS) is necessary in 

a society which has not been compelled to define the elements of 'men who 

batter syndrome'. The prevailing definition of 'battered woman' is relatively 

straightforward: "a woman who is repeatedly subjected to any forceful physical 

or psychological behaviour by a man in order to coerce her to do something he 

wants her to do without any concern for her riphts.lq Being in a battering 

relationship, however, involves complex relationships of personalities and 

socialization, and the definitions ascribed to this condition, its causes, cures, 

effects, and origins are obscured by intersecting definitions and perceptionc of 

women and the institution of the family. 

recognizable movement of the foe 



dynamics have been misunderstood is through 

notasking why many men batter their spouses. Instead, it is asked why so many 

women remain in a battering situation. Bunyak notes that assuming a woman 

should leave is ineffective punishment: 

Once divorced, the man is free to remarry and beat his new wife. Society 
has not told him that his behviour was wrong it merely tells him that 
one woman (his excwife) was not willing to tolerate it. He simply needs to 

- -  - -  - - 

- finsf-ne eke." 

Why doesn't she jusf h e ?  also implies that women are in some way responsible 

- fbr the vidence, and indicates that it will stop if they take proper measures. 

at this is -not true. Men who create violent 

escalate them when. threatened with rejection or 

st dangerous period of a violent relationship is often at 

hvo following years? Some studies indicate that men 

for the ba tterer 



who have no where to go; for women who experience violence in the home as 

safer than racist violence outside the home;* and so forth? Once battered, a 

woman is often further disadvantaged through seeking aid from police or 

through confronting the judicid process. 

If wife beating were considered criminal, the situation would be treated as 
other criminal actions. The criminal would be removed from the victim 
and potential victims (other members of society). No one would seriously 
suggest that vulnerable members of society be taken away and locked up 
so they cannot be victimi~ed.~ 

Although there have been attempts at serious reform in Canada,* and although 

Canadian law does not mandate a "duty to retreat", the expectation remains that 

if a woman is in serious danger in a battering relationship, she should leave. 

re with batten 



y so many men are inclined to 

of the actual assaults 

esponses that repeated 

one hand, this is a 

other hand, this 

ogize rather than 
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of BWS. Walker subscribes to 

and a cycle theory of violence. 

two key theories in this area: learned dependency 

Learned dependency or learned helplessness occurs as a response to 

repeated abuse as one begins to feel/realise a lack of control over the situation 

and an inability to change it. 

Learned helplessness was first tested in laboratory experiments in which 
dogs were taught that their behaviour did not make a difference to 
whether or not they received electric shocks. Similarly, the lack of control 
over one's environment was found to cause disturbances in human 
motivation and beha~iour.~' 

The dogs in the study ceased to attempt to escape, and in fact, had to be 

retrained to leave their cages though repeatedly dragging them through the 

opened door. On a human level, learned helplessness affects a variety of coping 

strategies of which escape is just one. 

Stairs and Pope juxtapose Amnesty International's Report on ~orture" and 

literature on wife abuse to illustrate the "remarkable similarity" between the two 

conditions. Techniquesf used (in addition to battering) which contribute to the 

'inevitability' of a battering relationship include: isolation; monopolization of 



perception; induced debility and exhaustion; threats; demonstrating 

"omnipotence"; enforcing trivial demands; and occasional indulgences. 

fn Walker's dysis,  learned helpkssness works in tandem with a 'cycle of 

violencef - The first stage is escalation: 

The batterer expresses dissatisfaction and hostility but not in an extreme or 
mwimdly expiosive form- The woman attempts to placate the batterer, 
doing what she thinks might please him, calm him down, or at least, what 
will not further aggravate him. She tries not to respond to his hostile 
actions and uses general anger reduction techniques-= 

The second stage is the actual, escalated physical attack. And, the third stage 

involves indulgences, acts of contrition, p k  for forgiveness and promises of 

change. 

The woman wants to believe the batterer and, early in the relationship at 
least, may renew her hope in his ability to change. This third phase 
provides the positive reinforcement for remaining in the relationship, for 
the woman? 

The cumulative repetition of the cycle contributes to the conditioning of learned 

helplessness: the w o r n  lives the belief that there is nothing she can to do 

c b g e  her situation. All of the literature in this area indicates that over time, the 

cyde of battering increases both in frequency and intensity. 'Occasional 

inddgmces' in the Amnesty International Report, are described as srnll kind 

positive motivation for compliance. In the Walker Cycle of 



Violence Theory, 'occasional indulgences' is suggested in the third stage of the 

repetitive Cycle, acts of contrition. 

Critiasms of Walker's work suggest that the learned helplessness' model 

is not entirely appropriate in describing battered women who employ a range of 

different coping straiees, only some of which might be very passive (such as 

forgetting, minimizing the battering, or fantasizing):" "The emphasis on 

victimization and learned helplessness', rather than on a woman's actions in 

surviving, has also caused ~oncern."~' 

Further, as Wtrated by the laboratory experiments using dogs, and 

psychology literature on Post Traumatic Stress Disorder (PSTD) of which Battered 

Woman Sw~drome is a subcategory, neither learned helplessness or PSTD are sex 

specific. The genderedness of BWS unnecessarily invokes a different category for 

women and forces a discourse which focuses on difference. It is indicated that 

d e s  (and dogs) tend 'to respond in the same manner when faced with 

conditions similar to those which cause women to learn helplessness. If gender 

- specific terminology is to be used productively, it should express an actual 

difference- The choice between using the term BWS or PSTD to describe a 

psychological reaction does not highlight a meaningful difference, and, it might 

%amst and taviolette (1Y93), it CaJd h p p  Lo Aayone, pp.lM1Qtr. 



iolence which they cannot control. 

work, and the emerging literature in this area, have provided 

area which previously did not exist - a crucial development in 

estimony is that the state of knowledge in that 

ed in order to give an expert opinion (see further 

eo types of masochis tic female pleasure, and/ or other 

dered, in Walker's 

results in learned 

take control of 

ntext rather than 



Social Confexf of Battered Women 

Discussing the problem of men who batter women from the perspective of 

explicating battered woman syndrome contributes to the trend which has been 

instrumental in framing this as a 'woman's issue.' This formulation displaces 

discourse around issues of the social costs of wife battering. Police, child welfare, 

medical, legal, and social services are direct costs. Inability to work, sick leave, 

costs incurred by drug and alcohol abuse and special needs for affected children 

are some of the hidden costs.% Because all aspects of wife battering are so 

poorly documented, it is difficult to determine the financial cost to Canadian 

society in addressing the effects of wife batte ates propose numbers of 

the magnitude of $40 million in 1985 to opera 230 transition houses and 

support and administrative services. 

inadequa teq and dedicated to treating symptoms, 



The term 'wife battering' has only existed for about twenty years. During 

e, it has shifted from referring to a domestic, private and even joking 

ave you stopped beating your wife?',s9 to a political issue of gender 

domination, to a focus "on individual pathology, the 'illness' of the batterer and 

the psychological profile of the victim."* This shift is indicative of the level of 

state intervention, and the power to define the issue through the allocation and 

structwe of resources provided. Morgan discusses the state's role in managing 
- 

the 'image' of social problems; "that is, an image of social problems which 

supports the s ta tefs legitimacy and guards against definitions which may threaten 

as manifested by violence against women. The practice of 

ness-raising enabled women in these feminist community organizations 

their social beings only as constructed and distorted within 

e dominance. "In their discourse, battered women were not 

ividualized victims but as potential feminist activists, members 



of a poEtically constituted colle~tivity.'~ Redefining personal battering situations 

within the larger context of oppression against women engendered the possibility 

of politicized action and potential for change rather than individual resignation to 

the break-down of a marriage and self-blame. 

The growth of the feminist movement and requests for the funding of 

shelters provided an entry point for state intervention Funding served to 

legitimize the severity of the issue of wife battering. However, the subsequent 

professionalization of shelters has worked to undermine the feminist collective 

and political approach which a patriarchd state might find threatening. 

[WJhen social movements succeed in politicizing previously depoli ticized 
needs, they enter the terrain of the social, where two other kinds of 
struggles await them. First, they have to contest powerful organized 
interests bent on shaping hegemonic need interpretations to their own 
ends. Second, the encounter expert needs discourses in and around the 
social state? 

Refuges which had previously been run by women from a community who had 

often experienced battering themselves, were replaced by larger centres providing 

a range of s e ~ c e s - @  With bureaucratization, the focus on teaching women to be 

selfsufficient (within a supportive community) shifted to treating disorders and 

providing services for women as individuals. The educational, fundraising and 



orralized treatment 
es, has not only 

duatization of wife- 
subsumed under this 

down and out. 



as saying: 

of a battered women's shelter in Winnipeg, residents were quoted 

I've lived here for 35 years and don'twant to see the street swarming with 
husbands lookiag for their wives. ..- IYs peaceful here. Couldn't they find 
somewhere else? 

I don't want them [speaker's Mdrenl exposed to the violent nature of that 
sort of thing with police cars, and husbands coming around." 

I feel there will be a potential for violence in our neighbourhood that 
doesn't exist now.* 

- The perception expressed in these accounts is that battered women are "others", 

i-e., "this does not happen here". Individualization of a social condition 

conmiutes tu battered women themse1vs being perceived as repugnant and 





stereotypes. Recently there have been trends towards increased coverage and 

more comprehensive explication of BWS, including a Government d Canada 
- 

advertising campaign which depicted women who actually looked battered. 

Nonetheless, these trends are undermined by stereotypical depictions d women 

in other areas of the media, particularly in terms of revenue accrued through 

advertising which continually defines how women can best be pleasing to men. 

An example of this was the recent CBC airing of one of the most realistic media 

- - - -  depictions d a baltered woman to date, Living with Billy, which was interrupted 

by advertising primarily aimed at women selling consumer strategies for being 

more appealing. 



.m Stereotypical attitudes about women and women's societal 

g are underlined in such instances, as the headlines 

the juxtaposition of women's roles. 

coverage of Lavallee further demonstrated a difficulty in 

attered women who kill or commit crimes that are not consistent 

avallee, who Brodsky [her lawyer] refers to as a 

man,' never thought the jury would acquit her."74 Lavallee, 

at 22-years of age (most definitely a woman), in the same article was also 

asp the condition of 'battered-wife syndrome', 

-coordinated her plants to make it easier for her mother to 

t that she should go to prison. The Vancouver Sun quoted 

s lady was a battered woman'm implying different 

d bad women. While Brodsky may well have been 

the paper's selection of and focus on factors of 

antale Sournis, imprisoned for planning and 

sband, in an article published around the same 



time of the Lavallee case, is described as "a s m a  almost doll-like woman, with 

blue eyes and a sculptured I 

The Lmallee decision focused on the admissibility of expert testimony on 

BWS, and the media covered this by outlining specific conditions which 

contribute to battered woman syndrome: psychological abuse and emotional 

entrapment, threats, repeated assaults, not being able to flee because of lack of 

resources or not wanting to leave children behind. However, these elements are 

simplified in presenting women as unlikely candidates for being able to kill, 

either because of their physical frailty or naivety. The risk of building on the 

concept of a "classic type" of abused womenn is that once defined, it will be 

used as a standard of measurement. Such a standard has already begun to 

emerge. 

The stereotype portrays all battered women as passive, helpless and 
emotionally disturbed A defendant who does not conform to the court% 
narrow definition of how all battered women supposedly behave may not 
be regarded as battered. For instance, if the defendant attempted to leave 
or to resist in the past, the court wiU accept this as evidence that rebuts her 
status as a battered woman irrespective of prior physical abuse." 

It is important to emphasize that the merits of the Lavallee Supreme Court 

decision lie not only in the recognition of battered woman syndrome per se, but 



rent perception of 

re been reluctant to 

extensive media 

e same area 



husbands, an estimated number of 250,000 husbands were the victims of assault 

in the United States during 19Eam 

Despite the obvious fallacies of this reasoning and a lack of additional 

studies to confirm Steinmetfs results, the media immediately jumped in to 

corroborate this horrible soda1 injustice. Pagelow ates the following headlines: 

'The battered husbands' T i m  Magazine 
- 'Not only wives: study shows h w k d s  battered too' 

San Gabriel Valley T n h n e  
'Who struck Jane ... or John?' Los Angeles Times 
'Husband is more battered spouse' ~ h i c a p  Daily Nms 
'Some statistics in the battIe of khe sexes' 

Chicago Sun Times 
'Claim of 12 &Hion battered husbands takes a beating' 

Miami ~eraId8' 

Perturbation was not confined to the print media. 

~ascinate-d reporters and national teleirision talk-show hosts latched onto 
' 

the topic and telecast interviews from coast to coast, and eventually the 
claim of 250f000 battered husbands exploded into 12 million battered 
husbands and spread internationally." - 

The overwhelming response although short lived, demonshates (in reverse) the 

difficulty of getting accurate depictions of the incidence of wife assault in the 

media. Despite increasing awareness of the degree to which battering of women 

is underreported, rather than acceptance that there is a pervasive problem (as 

immediately conceded in the case of men based on Steinrnetz's data), the 

% h ~ " a p h m d  from Pagelow (1!385& The 'baneed husband syitdrom'" pp.174-175. 

"Ibid. p173. 

=%id. p.173 tfootnate Ornited). 
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cluded in the definition. 

ples of reduction through 

of women, just as women are 

eciprocal and similar. 



to discourses in this area which focus on battered women, per se. It is much 

easier to study and redress the pathology of individual women. This approach i s  
- - - - - 

- more consistent with beliefs that in Canada there are some violent homes, and 

does not challenge us to believe unbelievable statistics that suggest we live in a 

violent society. 

- 



my wife. I responded physically to her." 

d I guess because I was trying to motivate 
too motivated. "84 

-- - -  - - - -  

Building on the definitions outlined in Chapter 2, this chapter examines the relevant 

so, to determine how punishable the crime is). To 

rmine the actual chain of events, the state of mind of the 

or not actions embodied in those events were justified. 

subs tan tive law and eviden tiary 

embodied in the criminal 

issues, involves what 

nstrate khe reasonableness 



or an officer of the court, one must assume the position of either c&nplainant or 

defendant, which necessarily mediates the explication of events. Men's experiences, 

especially in terms of being the victim of violent crime, translate more completely 

than do those of women. For the latter, certain elements that have bearing on a case 

are underrepresented or distorted because there either is no corresponding 

terminology to describe them, or because the existing infrastructure prohibits their 

expression. The inadequacy of legal language extends, in certain instances, to 

outright exdusion." 

Recourse to expert testimony on BWS provides an example of legal evolution: 

from recognizing that existing categories are insufficient to an attempt to define new 

methods which are more workable. The acknowledgement of battered woman 

syndrome helps the defendant depart from previous formal legal requirements of 

qualifying for a self-defence plea. Most importantly, the impact of this defence raises 

the strategic 'power to define' as a cornmunicational object of analysis. 

Women and Legal Ideology 

"The power of legal ideology is so great that it often becomes hard to differentiate 

between legal principles and social customs.''~ What the law implicitly articulates 

about women reflects a collection of social norms and expectations about woman's 

=I have yet to come across an explanation as to why legal language is still a bastion of masculine 
persona1 pronouns, especially considering efforts to move to gender neutral concepts in Iaw. 

%ifkin, Janet, 09801, 'Toward s Theory of Law and Patriarchy" 3 Hamizrd Wotnm's Lmu Qmal, p.85. 
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socikty. ~ot terrei  writes of ideologies as: "systems or currents of 

ideas about society and its character, about rights and 

morality, religion and politics and numerous other matters 

and security, the basis of beliefs and guides for 

e separation of public and private spheres in law, for example, has 

engendered a hands-off approach to legal intervention in what is 

perceived as a man's right (or historically, duty) to "discipline" his spouse, and 
- -- -- - - -  - - 

generally keep his family in order. Formal changes in law have had little impact on 

any substantial soda1 change in this area? Legal practices reflect the same cultural 

ideology which informs whether domestic dispute calls are responded to by the 

olice, and the action that is taken in those cases; what kind of coverage the media 

will accord specific cases and the problem of men who batter, generally; how the 

- area of wife assault will be taught in,law school; and so forth. 

Social perceptions written into legal language exemplify the perception of 

aime in general as something that happens outside of the home. Stanko notes: "as 

a criminologist, I have no academic language or analysis to account for 'fear of 

crimef in assodation with the home being an unsafe, fear-producing 

Wm Against Women. 



envir~nment."~ In places where the 'castle doctrinef is used, for example, 'home' 

will carry a different meaning for women than men Wife abuse has only recently 

been categorized as a mime, and legal terminology in this area is difficult to reform 

because of its dose ties with the right to privacy as well as property values. 

The 'castle doctrinef, based on the premise that no one should be expected to 

reheat from assault in one's home, and that the home is the safest place one could 

be, assumes that an attack in one's home would be committed by a stranger or an 

intruder. The only demand for retreat in this dottrine is  when the assailant Eves on 

the premises, or has a right to be there? In the context of legal 'chastisement' of 

one's wife, the castle doctrine denotes that the home is his castle, and further a 

Ifdomain into which the king's writ does nut seek to run1@'. 

The routine awarding of custody of children and the family home to women 

in divorce cases implying the social convention of women as the primary parent, is 

an extension of ascribing appropriate roles in the private sphere. Conversely, the 

legal terminology of 'surrogate mother' rather than 'birth mother' or 'gestational 

mother' - motherhood which occurs outside of the traditional conception of 'home' 



entrenches a preference for viewing that situation 

&mef 'spousat' assault, and 'family' violence, all 

thing less than 

violence, and implicitly distinguishes it from 'nonnaf' violence. 

e claims made by women seeking asylum in Canada 

in the home in their native countries further illustrates the 

debilitating extension of pubk/private ideologies. In order to be admitted to 

Canada as refugees, applicants must: "show a well-founded fear of persecktion for 

race, n a t i d t g ,  digion, political opinion or membership in a social 

are unable or unwilfing to avail themelves of the protection 
-. 

hz these criteria is the lack of protection for persons 

their sex Women niust be able to demonstrate a political 

within the rubric of criteria which recognise political acts 

in a public eontext Women's Iack of power; women's acts 

(and definitionally) political because they 

(directed at family, not the state, per se); lack 

some in which wife assault is not a crime; lack 

persecution, such as wife assault, or 

ti0 l@ sex-based itzxmmm - . .  

the Gendered Nature of 



A final example is that of the attempt to establish rape as a crime about 

violence rather than sex and the subsequent 1983 legal classification of sexual assault 

was a response to the pervasive equation of sexual passion with rape. The 

definitional problem was not in law, in which rape is considered to be a serious 

aime, but procedurally in establishing that specific rapes had occurred. In a society 

which defines rape as merely overzealous seduction, or which posits that a marriage 

license includes sexual rights, it will be very difficult to convict someone 011 

misinterpreting the fuzzy line of consent, especially if consent is not believed to be 

necessary in certain situations. 

Societal perspectives and biases are mediated through legal language, and in 

the process reflect an understanding and organization of social relationships, 

simuttaneously legitimising those perceptions. The next sections discuss legal 

language used in criminal cases of women who have killed their batterers. 

Lawaflee and Whynot 

The Canadian aiminal cases of R. u. Lavaliet? and R. v. ~hynot" have many 

simikrities. After a three year period of abuse which was frequently sufficiently 

severe to require medical treatment, Angelique Lyn Lavallee shot and killed her 

common law spouseuse Jane Stafford (whynot) killed her common taw husband after 



her something to the 



in Lawllee, to explain battered woman syndrome to the jury, and acknowledging the 

differences in context and perception of self-defence between men and women, 

resulted in the difference between acquittal and conviction. These two cases are 

typical in terms of the problematic issues raised when 

Defences & Communicating in Court 

women kill their abusers. 

The narrative of a woman who kills her batterer begins long before she enters her 

plea, and it is by definition the narrative of a lawless existence. This narrative is 

crucial in explaining the state of mind, and perception of fear that would lead a 

woman to protect herself by killing her batterer. Access to the subjective perception 

of the defendant would help to mitigate the charges being understood in terms of 

existing stereo types: Was the individual woman's mental state sufficiently 

diminished to excuse her (provocation, temporary insanity, diminished capacity)? 

Was her act motivated by revenge? The resulting conclusions of whether she was 



nly be clear when set against the backgrolind of direct physical 

unicate through violence: a language that may only be 

intelligible to the woman who lives it. 

Before a word is said in her defence, the charged woman must appear to the 

jury in a manner that is consistent with her plea. For example: 

The jury may require a woman who asserts an impaired mental state defense 
-- - - - -  to sourtcf tmly insam. -A wuman who sounds too angry or too calm may not 

fulfil the jurors' role expectations. The jury may then feel punitive toward her 
for not conforming to the stereotype? 

Women who are afraid or upset can lose credibility through appearing to be overly 

emotional (not rational). Women who have been repeatedly battered and told how 

y are, are not necessarily attractive; making an effort to appear 

claims of severity in terms of what a jury might expect a truly 

battered woman to look like.99 

Self-Defence for Women who Kill their Batterers 

Women on trial for killing their abusers have tended to plead to a diminished 

capacity or insanity, thus reflecting social perceptions that women who commit 

violent acts are an anomaly. "[Tlo many, the notion that a woman would ever have 

to kill her spouse to save her o m  life or the life of a child is simply 



incomprehensible. Women 

hysterical or insane-"100 

making such claims are often automatically labelled as 

Self-defence permits the use of force against someone who is threatening 

imminent and unlawful bodily harm, when the threatened person has no means of 

acting lawfully or obtaining the law for protection to defend themselves. The 

defendant in a successful self-defence case would be considered "innocent" at the 

time of the act: as protecting an innocent victim (herself). This is the most 

advantageous plea because it results in a complete acquittal. unlike for example, 

provocation which is only a partial defense to homicide (and which i s  considered 

within the context of mitigating circumstances and informs the sentencing and the 

degree of the charge against the defendant). 

Perhaps the most common form of the self-defence plea requires that the 

threatened person has a reasonable apprehension of imminent bodily harm or 

death.l0' Women have traditionally been disallowed or discouraged from using the 

se st el (1WO) p.231. 

'" Selfdefence is covered in Sections 34 and 37 of Canada's Criminal Cudr: 
34. (1) Every one who is unlawfully assaulted without having pmvoked the assault is justified in 
repelling force by force if the force he use is not intended to cause death or grievous bodily harm 
and is no more than is necessary to enable him to defend himself. 
(2) Every one who is unlawfuIly a s d t e d  and who causes death or @evaw bodily harm in 
repdting the assault is justified if 

(a) he causes it under reasonable apprehension of death or grievous b8i  harm from khe 
violence with which the assault was origkdly made or with which the assailant pursues 
his purposes, and 
b) he believes on reasonable and probable grounds, that he cannot otherwise preserve 
himself fram deah  or grievous W y  harm. 

!x 



e they do not generay meet any of the above requirements 

spective of law, as set out in the test of 'reasonabfe 

grievous bodily harm, etc). 

sections briefly outline 

by a discussion of the need for expert testimony to help the jury (and 

stand how the subjective experience of being a battered womm 

by Justice Wilson in Lavallee, the requirement of 

ction 34 of the Criminal Code, but has been grounded in case 

en the threat or original assault was not 

his protection from 

the requirements of a self-defence plea. They 



In the case of a battered woman who has killed her batterer there will be, at 

least, residual assumptions that it was an act of retaliation. And, most battered 

women admit feelings, at some point in the relationship, of wanting their spouses 

dead However, "self-defence pleas in homicide cases are not nullified when extreme 

terror mixes with extreme rage. It seems reasonable to expect victims of battery and 

sexual abuse who defend themselves from lethal or nonlethal attacks to combine 

anger with their fear."Im This is underlined with, as in both Lnvallee and Whynot, 
- 

the fact that many women living in fear of their batters tend to kill them in their 

sleep, or at a time when they will not be likely to fight back. There was found to be 

a lack of imminence, however, in R. o. Whynot: 'There was no assault against 

her..."'04 at the time she killed her husband. Nor did Justice Hart find that the 

threat issued against her son (that he would be 'dealt with') warranted her defensive 

actions. "In the absence of imminence, the defendant's perception o f  harm will be 

held to be unreasonable for she or he, it is assumed, may later discover other means 

to escape the future harm or the threatened harm may never materialize."10s The 

prerogative of reasonableness in this light burdens the victim with adhering to a 

predetermined and decontextualized version of reasonableness which imposes a 

duty of retreat not imposed upon other defenders>'(' 

"%sunders (1988) p.100 (atation omitted). 

IWR. a. Whynot# p.464. 

' s t e l  (1990) p.236. 



a, variations on perceptions of imminence have been 

ate for women who kill their batterers, and is shown 

thorny issue. Wilson, in her decision, takes issue with the 

d in Whynot stating, "that a battered woman wait 

physical assault is 'underway' before her apprehensions can be validated 

in law would ... be tantamount to sentencing her to 'murder by instalmenf."'" 

- - 

Further, the Supreme Court appeal of hvallee was based on two issues: the 
--- - 

admissibility of expert evidence, and the issue of whether Lavallee faced an 

imminent attack. Boyle notes the "mysteriousness" that at both the trial and appeal 

e former.10B It is not dear if Boyle finds the choice 

t both levels of court chose not to engage the critical 

it is easier to render a decision on admissibility of 

dear set of requirements is delineated, than to negotiate 

discourse on the perception of imminence- As Boyle notes, Whynot would have been 

the issue of imminence had been more salient. References to 

est that the Supreme Court did not want to replicate the 1984 

o d d  only be avoided by discussing imminence differently, through 

of imminence, and how it is used in determining meaning. 

framing of the Laval1ee issues 
Insist that the full force of the 

of the case." p.172. 



Reasonable apprehension of imminent bodily harm, as well, is problematic as an 

objective standard for women who kill their abusers in self-defence. The doctrine of 

reasonableness is embodied by the 'reasonable man' (or recently, 'reasonable 

person'). This concept refers to the "legal, 'good-enough-subject'"109 who is 

sufficiently capable, virtuous and prudent to function within the dictates of law. 

The minimal levels of forethought, restraint and self-control which the law 
routinely requires of its subjects; are those of 'the Reasonable Man' ... From 
the opposite perspective, the construct of Reasonable Man marks the 
madmum ievei of human failings and frailties for which the h w  is normally 
willing to make allowances. The law acknowledges that human beings cannot 
always be expected to be perfect, and accordingly, it sometimes allows special 
exemptions to those who do wrong under circumstances where even a 
reasonable man might have done likewise,l1•‹ 

The reasonable man/person measure is then, judging not a person's ability to reason 

per se, but rather a person's reaction under the duress of specific circumstances. A 

salient aspect of this measure is that it is inextricably tied to social values. As is 

often noted in the literature: "If it strains credulity to imagine what the 'ordinary 

man' would do in the position of a battered spouse, it is probably because men do 

not typically find themselves in that situation.""' Further, men who do find 

themselves in relationship in which they are battered do not in addition, experience 

the hopelessness of a soaety which condones, or does not effectively prohibit that 

violence. 

'"%e Allen (19881, "One Law for All 



ough Expert Testimony 

at her own trial. Events about that specific evening were 

urt through her statement to the poke, the police report, 

ed by witnesses who were at the Lavallee-Rust house when Rust 

expert witness who interviewed both Lavallee and her mother 

ed-wife syndrome." 

were to find Lavallee gLulty of first or second 

degree murder, voluntary or involuntary manslaughter or to acquit her with regard 
*. . 

to her plea of self-defence. First and second degree murder are distinguished by - 

mens m, or criminal intent To convict on charges of first degree, the Crown must 

the murder was planned and deliberate. Second degree murder 

is either wilful and intended without the malice of aforethought, or the result of a 

reckless state of mind. Because Lavallee was allowed recourse to expert testimony, 

information beyond accounts of the actual event were brought to bear on the case. 

This was necessary to establish the cumulative context of repeated violence on her 

'state of mind' and 'reasonable apprehension of death'. 

sessed by the average juror. To qualify as 



2. The witness must have sufficient skill, knowledge, or experience in that 
field or calling as to make it appear that his opinions or inferences will 
probably aid the trier of fact in their search for truth. 
3. Expert testimony is inadmissible K the state of the pertinent art or scien tifit 
knowledge does not permit a reasonable opinion to be asserted even by an 
expert."' 

Walker's work in the areas of battered women, learned helplessness and Cycle 

Theory of Violence (discussed in Chapter 2)  has been instrumental in establishing 

the requirements for the first criterion. 

One can illustrate the importance of expert testimony through examining 

Whynot, where it was inadmissible. This case focuses predominantly on the issue of 

whether or not the imminence requirement for self-defence was met. Detailing 

evidence given at the trial beginning with: 'The facts of the matter are not 

complicated and may be stated simply as follows"'1f provides the first indication 

that the subjective reality of living in terror and violence was not considered, 

Because Billy Stafford was not actually attacking Jane Stafford (Whyno t) "the context 

of the accused's act becomes irrelevant and deasion makers must reject evidence 

that she had been beaten periodically, had been refused help by the police, and had 

tried to escape from her partner and failed.""' 

H28rodsky (19137) p.467, citations omitted. 



Stafford is described as "a very large and powerful man prone to 

ecially when drinking or under the influence of the possible 

effects or implications are not used to mitigate the case. Evidence about 

the character of the deceased was "unnecessary and inadmissible" because it was not 

relevant to Whynot's defence, and "served only to aeate sympathy for the 

respondent and for this reason should have been excluded."*16 In fact, the term 

'battered womanf is not used throughout the decision, and is only alluded to in the 

context "some psychiatric evidence ... which tended to show that Jane Stafford was 

at her wit's end when she committed the killing"."' Because Jane Stafford killed 

her batterer while he was drunkenly passed out, the Supreme Court judged her 

anticipation of an assault unfounded. The reason for applying the imminence 

requirement is to make a distinction between self-defence and premeditated revenge. 

In Whynot, its rigorous application precluded recourse to expert testimony, which 

could have also helped to demonstrate that distinction. 

Acker and To&, in their analysis of expert testimony and BWS, discuss 

another fear: that expert testimony could cause undo sympathy for the defendent 

and that juries might h d  the lcilling of a batterer justified as a "fitting act of 



retribution directed at a member of a sadistic fraternity who had finally reaped his 

just  desert^.""^ 

As mentioned above, Lnvallee is significant because of the admissibility of 

expert testimony, and indeed, because of the value it places on expert testimony in 

helping to arrive at a just verdict. The imminence requirement, rather than being 

used to exdude the possibility of expert testimony, is instead explained in terms of 

subjective fear and the csntext of BWS. 

Given the relational context in which the violence ocms, the mental state of 
an accused at the critical moment she pulls the trigger cannot be understood 
except in terms of the cumulative effect of months or years of brutality."' 

Conclusions 

In considering the context of specific cases, such as Lavallee and Whynot, it is at times 

difficult to look beyond that which is necessary to achieve an acquittal. Expert 

testimony proved valuable irt one case, and its exclusion was harmful in the second. 

Expert testimony is, however, a response to self-defence criteria being inadequate for 

a particular set of circumstances, which women rather than men will find themselves 

in And, in this sense, expert testimony provides a legal device rather than 

d&mx in a murder case is the fact that the deceased should have been 
happened? 



wkdghg the equal potential of women and men to act in reasonable self- 

Boyk et al., argue for a restructuring of law which foregrounds the subjective 

perspective of the accused, and propose two approaches to achieve this.12' The first 

would be to adopt an entirely subjective test to ascertain whether the accused 

believed she was in immingnt danger and used the force necessary to protect herself. 

- - The second appmach inquires into the context of the battering relationship to 

deknnine objectively and subjectively whether the accused had other realistic means 

otectiat or recourse, to understand the subjective perception of fear of 

ert testimony on BWS is now admissible in Canadian courts, in 

the need to relax imminence rrquirements, it would be interesting to apply 

s model in such a manner to recognize that women having gone through the 

of violence required to qualify as having BWS, are for legal purposes 

be in a perpetual state of assault. This would be useful for self-defence 

the a d  c d d  have 
the accused attempted 

the person she Wled or 
6) Was the aanwd's action reasonable given her sxiakation? 



cases because it would dearly situate the defendant in a situation that is outside of 

the law in terms of legal protection. In terms of proactive measures, it would 

provide legal recourse outside of demonstrable assaults. 

Expert testimony focusing on BWS was fought for in the hopes that it would 

provide a window on the subjective reality of individual women who live in 

battering relationships, but it does so in a highly mediated form. Although one of 

the intentions of admitting this evidence in the Lmallee deasion is to dispel prevalent 

stereotypes,'" in ating Lenore Walker's definition and criteria for BWS, its use 

risks the creation of a new legal standard rather than a new means of inquiry into 

the context of the assault The narrative of the charged women rather than being 

heard, risks now being required to fit the new narrative of learned helplessness, and 

so forth (which has replaced the previous standards for self-defence). 

royyithoot this evidence the accused faces the prospect of being condemned by popular mythology 
abont domestic v i o ~ "  Jbdzee 0. R, p.98. 
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INC VOICES 

nge "sodally authorized forms of public discourse"124 and the 

on of different and conflicting interests, .we need to identify who is 

empowered with constnttting and altering discourses. It is only one hundred 

years since Clara Brett Martin was permitted to be the first woman to practise 

law in the British Common~ealth.'~~ Women's historical exclusion from the 

practice of law does not, of course, mean hat women have not been subject to 

and come into contact with law. There are different means of excluding people 

from an institution. Not being permitted to contribute to the shaping of an 

institution is an ongoing fact of exclusion. 

Increased participation of members of such groups traditionally excluded 

from the discourse of law as teachers, lawyers and judges has had bearing on the 

perspectives and interests represented. Suzanna Sherry notes that "the mere 

presence of women on the bench serves an educative through 

shattering stereotypes and affirmatively demonstrating woman's role in society. A 

corolIary to representation in legislative and judicial processes is having a voice 

to raise issues and articulate values. 



The exclusion of women from criminal law debates has enabled legi&ators 
to give priority to such values as private property and the security of the 
State and its officials at the expense of other issues, such as szxual 

- equality, children's rights and the refpomiitities of fathea taw& their 
children.'" 

The other side of the coin is the incertitude of the sigruficance dnd possible 

Muence of women in the legal profession?" Resistance to 'feminism' in law 

schools'w is echoed by marginalization of women in the legal profession. 

''Women are overrepresented in those segments of the profession that 

traditionally have enjoyed the lowest status and inc~rne."'~ These lower 

echelons tend to be areas involving the private sphere, for which of course, 

women are seen to have a natural proclivity: "women are 'pulled' into work for 

which they are thought to possess special talent (such as domestic relations) and 

'pushed' (or more likely kept) out of high-status work (such as private 

commercial matters in capitalist regimes).'"' 

'21ktCbange in the law comes slowly and incrementally; that is its nature. It responds to chanjp in 
society; it seldom initiates them. And while I was pmpared - and, indeed, as a woman judge anxious - 
to respond to these changes, I wondered to what extent I would be constrained in my attempts to do 
so by the very nature of the judicial office itself." Justice Bertha Wilson (19901, 'The Fourth Annual 
B;ubara &&herman Memorial Lectureen 

'29See: Tobias (1989), ''Respect for Diversity" Lftrmersiry 4 Cincinnati Law Review; Menkel-Meadow 
(19$7), "Excluded Voicesn Unizxdy 04 Miami Lazo ReDiau; Q'Brien and Mclntynt (1986), 'Tatxiarcha1 
Hegemony and Legal Education" Canadian larrnal of Women and the Law; Boyle (19861, 'Teaching Law 
as if Women Really Matteredn Conadimt loumal of W h e n  mzd the Law. 

'%arkeI-Meadow (1 989), "Feminization of the L q d  Profession" bwym in Society, p.198. 

lntbid, p.211. See atso "Report of the W e r  Bias Study of the Supreme Judicial Court", in XXIll 
Suffalk EbriEwm'f b Lmo (1989) pp.62457, documenting women's representation in sqndfic meas 
d law- 
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ds . t; the communication problem of translating personal 

a1 language, this section addresses the relevance of having a 

the discourse of law. Issues to be considered are first, that 

if the fact of women lawyers, judges and law teachers is a necessary component 

for trai~tsfonning the institution of law into a more meaningful institution, then 

how 30 we go about enacting a legal structure which facilitates a fair and 

accurate representation of the range of different members in our society? 
- - - - -  - - - 

Secondly, can necessary change be affected through participation in legal fora? 

The following chapter on feminist jurisprudence will address these issues in 

t e r n  of possible alternatives to the prevailing jurisprudence. 

Gaining Access to the Legal Profession 

The demands in the late 1800s and early 1900s that women be 'permitted' to vote, 

own property, have access to higher education and be allowed into the 

professions such as medicine and law appeared radical because they entailed a 

rupture of the traditional separate spheres. 

The vote itself is a deeply radical demand in a male dominated society. 
Nonetheless, some commentators have insisted that the demand for the 
vote was compflekty compatible with traditional or "bourgeois" views of 
womanhood. Ef one does not recognize the central fact of male dominance 
and female dependence in patriarchy, it is indeed difficult to understand 
where all the opposition to feminist and nonfeminist demands for the vote 
did come from It is also difficult to see the radicalism of women's 
pposaIs for vast sodal changes, made by feminists in the name of 
wo- and ChiIdren as p o w e r l ~  and vulnerable groups with specific 
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needs and values and not simply in the name of women as self-sacrificing 
mothers.'32 

It is doubtful that demands for enfranchisement were premised on a sudden 

realization that women were not represented by abstract notions such as the 

foundation of western liberal jurisprudence that: "no distinctions ought to be 

made between men who are equal in all respects relevant to the kind of 

treatment in question, even though in other (irrelevant) respects they may be 

unequal."13 It is more likely that, like today, women's concerns with legal 

strategies "all focused on the specific social practices that were the material 

conditions of women's inequality: alcohol abuse, exploitation of female and child 

labour, disenfranchisement and the legal imposition of civil disabilities in 

However, unlike today, complete exclusion from legal fora had created an 

expectation amongst women that once they had attained access to higher 

education, the vote, and so forth, they would achieve equality. A liberal strategy, 

which is based on rights of equal access, however, lacks a theory of oppression, 

and allows for exclusion to continue in its various pervasive forms. The values 

associated with equality were not extended to cover all women or all of 

%Iiles 119&), "Feminism, Equdity and Liberation" p.49. 

'%hey (19m. "Feminist Theories of (inlEqualityW p.77. 



ety.I3* It cannot be said that no change occurred, although this is clearly 

r some less well-off sectors of the population. To some degree, the split 

between public and private spheres was reaffirmed through the necessity that 

women1% choose one or the other, a profession or marriage and family.13' In 

her critique of liberalism, Mary Dietz notes: 

NOL only does the concept of rights reinforce the underlying liberal 
freedom and formal equality; it also sets up the distinction between 
"private" and "public" that informs so much of the liberal perspective on 
f ~ ~ y - a n d  social institutions.'" 

Legal argumentation for excluding women from the bar had everything to 

do with maintaining the ideology that women belong in the private sphere. Even 

though it was the case that much of the female population worked outside of the 

home, the dochine of law (reflecting dominant social values)139 conceptualized 

women in the following fashion: 

... the avil law, as well as nature herself, has always recognized a wide 
difference in the respective spheres and destinies of man and woman. Man 
is, or should be, woman's protector and defender. The natural and proper 

'=A salient example is that one of the remaining piem of Qara Brett Martin's correspondence is 
vehemc?nay antisemitic. Backhouse (1 991) p.324, and note 90. 

'YMainly middle-ckss women had the luxury of choosing between a career or a family, poorer 
women aIteady were in the work-force in large numbers, 

'%ossman (1986b), "Portia's Progress: Women as Lawyers, Reflections on the Past and Future." 
Mossman notes: that most women lawyers wil l  be the first generation of women lawyers in their 
famifies because of earlier generations choosing between career or family. She posits the likelihood of 
a "tkW gmezathrt" w o r n  lawyer "to have had a non-practising lawyer for a grandmother, and even 
per:kps a mother" (p.E-5 and no& 29). 

,Jw2 
'jdaietz (198n, Tontext is A& Feminism and Theories of Citizenship" p.4. I 

"n (19801, Toward a Theory of taw and Patriarchy" p.S. 
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timidity and delicacy which belongs to the female sex evidently unfits it 
for many of the occupations of civ i l  lik. The constitution of the fatnilv 
organization, which is founded in the divine ordinance as well as in thi 
nature of thingsT indicates the domestic sphere as that which properly 
belongs to the domain and functions of womanhood.140 

Conveniently, there was as well no precedent of women lawyers. Clara Brett 

Martin's petition for admission to the Law Society was initially denied on this 

ground. Indeed, at the time of her petition, the Law Society was debating as to 

whether women were to be included in the meaning of 'per~ons".'~' 

Teaching Law from an Other's Perspective 

It is only in the past fifteen years that there have been a sigxuficant number of 

practising female lawyers.'" To a large extent, this has been an exercise in 

gaining access to a dominant institution, without being given access to the 

necessary tools to effect change. It can be posited that evidence of change will be 

more in prominence when the students of law professors using alternative means 

of teaching law begin to practice in sigruficant numbers. The question here is not 

how we theorize about difference, per se (that will be addressed in the next 

'Uhlr. Justice Barker, 1873, cited in Mossman (1986a) Australian b~mal uf Law attd Sucirty, P.M. 
This quotation was not an anomaly, but rather the prevailing sentiment. 

'"Backhouse (1991) p.30f. The 1930's Tersons' case in Canada (Edwards v. A.C. [1Y301) etablishrd 
women as 'qualified persons' in reference to s.24 of the Gmstiftrtimz Act 1867, and mutd thus be 
appointed to Senate. The federal franchise was granted to women in 1918 and by 194f) women w t w  
qualified to vote in all provinces. (See Adamson, et d. (15)88), Feminist Organking fur Chmge; and Snchs 
Q W h n ,  Sexism rmd the faw, epxidly "Britain: Are Women Temms'?" and "United Stat~?i: Are 
Women Citizens?". 

'%ee Mowman (1986b) p.E-6. 



what (some) women have contributed to the teaching of law. 

Selick, author of the column "Right Thinking" in The Lazoyers Weekly 

usie Law School advertised specially for black and native 

estunably that's different from 

is, different groups of persons 

than understanding affirmative 

action as a process to increase the balance of different viewpoints, Selick all but 

to the same level as apartheid?" Mari Matsuda addresses 

for her "is evident in the books shelved, in the journals 

e population for whom it is not .an obvious resource, 

eid provides an example of engendered discourse, 

that women will not necessarily have different 

. Seiick is committed to the belief that law can, is 

in justice systemIt) knoyers Weekly, (35) p.7. 

action with the method that rapists use to 

on of white men in 



and must 'be neutral. Her positioning in the legal community indicates that she 

benefits from this formulation of legal discourse. By this, it is not suggested that 

she does not question law's objectivity only because of vested interest, but 

because there is little perceived need to question that which so matches one's 

reality that it becomes natural, or common sense. 

Matsuda's response to excluded voices in the legal profession is affirmative 

action scholarship, in which individuals are responsible for moving beyond 

mainstream texts. By way of example, she describes attempting to find aboriginal 

writing on law in Australia. After searching a range of bookstares including Black 

Books operated at an aboriginal college and only finding books written by 

"enlightened whites" she was directed to the poetry and fiction section. 

These works contained what I was looking for: insight into the 
jurisprudence of aboriginal people - their ideas about land, about law, 
about government, a b u t  justice. Later, I realized, the best sources I have 
found for an indigenous voice are poems. ... Aboriginal writers, corning 
&om a rich oral tradition and finding themselves excluded from academic 
writing, have become powerful poets and fiction-writers." 

Texts addressing feminism and law make a surprising number of references to 

literature and law' and, as well include poetry and selections from various works 

of fiction to provide examples, illustrations and different perspectives. Such 

works have been selected to illustrate experiences which are not represented or 



reflected in dominant discourses, and when used in writing on law, effectively 

work to counterpoint legal 0bje~tivity.l~~ 

Angela Harris, in her article "Race and Essentialism in Legal Theory," 

identifies aspirations in legal theory (including feminist legal theory) to speak as 

'We the People" as "ultimately authoritarian and coercive in its attempt to speak 

for everyone."" This is especially poignant in her critique of feminist theory 

which characterizes being black (being a black woman) as an 'intensifier' rather 

than as a fundamentally different experience from being white.'@ Her own 

work draws on a range of literary and poetic sources to underline the lack of 

similarities between the experiences, histories and perspectives of black and white 

women. Harris asserts: "In order to energize legal theory, we need to subvert it 

with narratives and stories, accounts of the particular, the different, and the 

hitherto ~ilenced."'~ 

To illustrate difference, Patricia Cain asks each of her students to write 

down three self-descriptive nouns or adjectives. Most women include 'woman' on 

their list; most white women do not mention race, women of colour do; straight 

'%arris (1990). "Race and Essentialism in Feminist Legal Theory" pS(U. 

"bid, p583. 'We the People" refers b the 'voice' of the United States Constitution. 

'%id, pS96. 



. women do not include the term heterosexual, but lesbians ("who are open") 

identify themselves.'s' Cain thus notes that we "perceive our differences 

differently". Difference is something that sets one apart from that which i s  

obviously reflected in dominant discourse. 

The above examples illustrate how easy it is for any curriculum to teach 

implicit values. Six ways in which teaching materials can be biased are: 

"invisibility, stereotyping, selectivity and imbalance, unreality, fragmentation and 

isolation, and linguistic bias."'" Bias appears in teaching methods as well: "It 

may be unnecessary to tell a class that women do not matter when the message 

can be conveyed as effectively by a sexist joke or by habitually interrupting 

women students when they are   pea king.""^ In this vein, Christine Boyle 

addresses the question of the 'hidden curricdum' of legal education which is 

implicit in the structures of law schools. Like Cain who asks her students to 

define themselves, Boyle inquires of law schools, amongst other questions: Who 

are invited as distinguished visitors? Who are awarded honourary degrees? Is 

legal education available on a part-time basis? What is regarded as amusing at 

the annual variety show? Is the "faculty" washroom male? 

151Cltin (1989-901, "Feminist Jurisprudence: Grounding the Theories" p.208. 

'%dker and Sadker, Sex EQuity Handbook for Schmls, cited in Boyle (1986) p. 99-lW, footnote 
omitted. 

'%oyle (19%) p.98-99. 



In the context of these questions, BoyIe identifies sites of fear which work 

to b i t  afternative strategies and perspectives that she as a law professor might 

Fear of her own isolation; of making things worse; of her anger being 

identified as wrong or childish; of being labelled; and fears of her own career 

being limited.'" Combining feminist methodologies with legal education also 

creates friction in practical terms. Heather Wishik considers the problem of 

"pressure upon me as a non-tenured member of a law faculty to produce 

pubjished work that is 'clearly my own,' so that I, as an individual scholar, may 

be evaluated."15s Collective processes such as consciousness-raising,'" and 

inclusive methodologies such as 'action research' in which subjects actively 

design the research about themselves, are fundamental to feminist strategies. 

Definitionally however, Wishik's collective work with non-scholars is neither 

exclusively her own, nor 'scholarly', "unless of course I put only my name on it 

and don't tell them what my process was".'" 

The examples provided thus far, in the context of academia, involve risks 

more or less on the persond level: risk of venturing into areas where one must 

admit a lack of knowledge; risk of professional abnormality; risk of being 

'"&id, pp.109-112. 

'Wishik (1986), 'To Question Everything: The Inquiries of Feminist Jurisprudence" p.70. 

'f"consciausness-raising refers to a collective process through which "women Lor any p u p 1  begin 
b perceive the dimensions of the dominant xertlity, the existence of the dominant pup's definition of 
them, a d  the false nature of ail those meanings-" Spender (1980) p.130. 



discredited. Students in law school, and law professors who hach alternative 

approaches to mainstream law are nonetheless supported (or surrounded) by the 

institution. In most law schools courses focusing on women and law, critical legal 

studies, native justice, and so forth, will be the exception rather than the rule. The 

rest of the curriculum will be premised on a conventional approach to law, with 

the objective of producing competent lawyers. 

Practising Law 

WishiKs academic dilemma put in the context of feminists practising law situates 

problems in terms of legal discourse on a different level. Inspite of visions of a 

better jurisprudence, or ideas which transcend the limitations of current law, like 

~ther  professions, there is an ethic of responsibility/constraint in professional 

conduct. Doctors and engineers, for example, can not simply decide on their own 

that they have found a better way to cure people and put up buildings; 

journalists are required to take some degree of responsibility for the accuracy of 

facts, and so forth. 

Kathleen Lahey sketches out the contradictions which arise in attempting 

to defend a woman in a given case by showing that (depending on the case) 

women are either more like men or less like 

seemed to a&~owledge-"'~~ In a case of a 

men "than the legal system had 

battered woman who kills her 

'%ahey (1985). '-. Until Wome. Therrrselves Have Told All That They Have To Tell̂ p5X. 



batterer, it is stntegidy tempting to focus on how women are different from 

ffimf wttich wodd be mtradicted in, for example, a case against protective 

labour 1egislation for which one would want to stress sameness between the 

sexes. Lahefs sketch illustrates the dilemma of women's life experiences 

becoming fragmented and inconsistent in legal discourse. 

Carrie MenkeI-Meadow describes her induction into "macho trial culture" 

and the problems of results-oriented lawyering in which: "'paper victoriesf did 

not solve the underlying problemf as opposed to the legally constructed 

problem,"'59 and in which her attempts at negotiation, rather than winning were 

regarded as "too soft". The problem for Menkeel-Meadow was not in learning to 

De a "tough cookie", but in subsequently teaching this kind of lawyering to her 

students. Effective lawyering B-e., best serving one's client) requires focusing on 

outcomes of a case rather than indulging in feminist principles which might make 

a crucial point but not win the case and/or which might preclude avenues of 

subsequent reconcilia tion 

This disjuncture is manifested on more subtle levels as well. Lucie 

White" describes defending a woman on welfare with five children who had 

beem m i s i d e d  by her case worker that a cash insurance settlement would not 

'%-Meadow ( 1 W ,  "ExchKted Voices New Voices in the Legal Profession" p.32 

'"bwhiw (f-1), %burdi~liom, RhebMicaI Skills, and Sunday %n. 
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be considered income (and thus calculated in to her welfare payments) and that 

she was therefore free to spend it as she wished. The ensuing case involved a 

subsequent claim from the welfare office of overpayment, asking Mrs G. to repay 

the amount of the insurance settlement The dilemma for White was which h e  of 

defence to follow: an estoppel defence based on the wrong advice from the case 

worker, or a defence which demonstrated that Mrs. G. was a victim of poverty 

and had averted a crisis by spending the (extra) insurance money on necessities. 

The estoppel story would feel good in the telling, but at the likely cost of 
losing the hearing, and provoking the county's ire. The hearing officer - 
though charged to be neutral - would surely identify with the county in 
this challenge to the government's power to evade the costs of its o m  
mistakes. The necessities story would force Mrs. G. to grovel, but it would 
give both county and state what they wanted to hear - another "yes sir" 
welfare re~ipient?~' 

Feminist Judges 

During her tenure as a Canadian Supreme Court judge, Madam Justice Bertha 

Wilson addressed the question, 'Wfl women judges really make a 

difference?"'" Christine Boyle questions whether "persons with a commitment 

to feminist values might experience ethical difficulties in accepting such an 

appointment."'" Arguably, the premise of judicial neutrality precludes the need 

for representation on the h c h  reflecting the diversity of members of society. 

'*&id, p-83- Sec? also Fraser (1%9), &chapter: Worn, Welfare and Politirs" for a discussion of the 
g m c k  svbiext of the welfare system- 



- However for this to be the case, judicial neutrality must actually be possible, 

m& acid ly  k x & t  Judicial neutrality is the framework within which the concept 

of equality is embedded. It is presumed that investing judges with the 

responsibility of impartial fudging will ensure fair rulings in which individuals 

before the law are treated equally. 

Bias is a manifestation of conflict of inkrests and is symptomatic of power 

relations inherent in "defi.llingt' paradigms. Four different classifications of judicial 

gender bias include:'" mdrocensriuty which foregrounds a malee perspective 

and posits the male subject as the norm; overgeneralization and underspecificity 

which elicit inadequate distinctions between men and women; gender 

i.l.tsensitivifyt illustrated by equal treatment, instead of by treatment which would 

produce equal results; and double standards which arise through treating 

sinrilarly situated (comparable) individuals differently, the mitigating difference 

between the two being gender. 

Judicial gender bias otcurs when judges assess a woman's role in relation 
to traditional sex-role stereotypes while ignoring her personal 
characteristics and woman's social role; when they fail to appreciate and 
act upon the real life experknee of women; when they rely upon 
inaccurate, common, ingrained and socialized beliefs; and when they fail to 
recognize or scrutinize their use of sexist stereotypes and untested 
asumpti0ns.'lb 



Specific and well-known examples of bias include the following presumptions: 

that what a woman was wearing when sexually assaulted has bearing an that 

case; that women function as the primary parent; that woman is the more delicate 

sex, and so forth. As illustrated by the example of women's exclusion from the 

legal profession, judicial neutrality is not a passive stance, rather it is the 

translation of social values into law. Through the structure, doctrine and 

interpretation of law, judiaal neutrality is an active force in upholding these 

social values.166 

Another way at this issue is to inquire "who" is required to be neutral: if 

just legi~lators,'~' why is this trait especially incumbent on them rather than on 

society at largefgbs Further, a distinction must be made between the neutrality 

of intention, the motives and reasons that a legislator uses to justify rulings, and 

the neutrality of the effects of the legislator's decisions.'" Boyle notes that to 

admit to bias is to presuppose that there can be unbiased decisionmakers - which 

'66Sunstein in discussing the US Equal Protection Clause: "What does the Court treat as an 
iIlegitimite reason for treating one person differently from another? In brief, the Court requires 
difhmtial treatment b be justified by reference to some public value." p.131. 

%akbn p.@, See ako Goodin & Reeve p.196r Judicial neutrality or the concept of a neutral state 
presupposes a &stkction between the state and society Liberal theory desnmds neutrality only o f  the 
first 



hides the real point of judicial decision-making and power.lm The question of 

whether increasing the number of women judges will make a positive difference 

presumes a deficiency in law and reflects the fact of societal inequality. To 

answer this question, we must move beyond strategies of equal representation 

and address feminist contributions to Pegal method on a substantive level. 

Feminism began with a theory of rights: a necessary starting point of demanding 

identical treatment as received by men both as subjects and as active participants 

within law. This built upon the individualistic modern paradigm of rights-based 

rather than a goals-based law which would provide equal results. This was an 

obvious point of entry into legal forays: an argument which law could 

accommodate, but not a solid basis for achieving goals which might not be 

iutidable in this forum As Mdcel-Meadow notes, exclusion can take on many 

different fonns beyond simply not admitting new members: 

admitting but not listening to the new members, admitting but segregating 
or m a r @ ~ g ,  and finally, transmuting or translating the words of those 
excluded into the tenns and definitions of the included. All of these 
strategies have been deployed to exdude women, and others from the 
legal pr~fession.'~ 

Attempting to initiate change through gaining access to the profession as lawyers, 

judges and law educators has been critiqued as a liberal approach to oppression 



which does little to dismantle the structural relations of oppression. "Litigation 

and other forms of legal relief [...I cannot lead to social changes, because in 

upholding and relying on the paradigm of law, the paradigm of patriarchy is 

upheld and reinforced."'12 Nonetheless, a great deal is owed to refonns which 

took the first steps to reordering patriarchal power relations, affording women 

access to higher education, to practice law, and to become directors of legal 

studies programs. As claims "become institutionalized and are no longer 

contested they come to be embedded in soda1 roles and appear as part of the 

natural order."ln Thus the process of rights claims is an ongoing process of 

shifting the line of demarcation between the realm of the natural and the realm of 

the constructed. That current law no longer formally allocates rights to men 

which it denies to women'74 is evidence of this legal shift in the perception of 

natural roles. However this shift has had little impact on the relations of power 

that engender oppression- 

It has been, and continues to be imperative to gain access to the 

institutions which define and interpret social conditions and hierarchies, in order 

to be able to change and hawform those institutions and productions of 

dominant discourses- 



Recognizing the h e r s a l  reality of female subordination, we have long 
known that fegal reforms can alter the status of women only to the degree 
that they cause, or are accompanied by new ways of thinking about gender 
differentia tion.IE 

Women in the legal profession "make a unique contribution to the legal system 

by their presence, their participation, and their perspective. "l" This last, 

'perspective', is the most contentious, and where we must look to for possible 

avenues of structural change to the institution (31' law. The tradition of legal . 

method has offered "lWe opportunity for fundamental questioning about the 

process of defining the issues, selecting relevant principles, and excluding 

irrelevant  idea^."'^ Indeed, it is not only the language of law' which impedes 

the speaking of a feminist perspective, but the concepts and structures through 

which the law is ordered and invested with meaning. The power of definition is 

a paramount one. Although a difficult exercise of imagination, it is imperative to 

consider the foci and functioning of a jurisprudence born out of a society in 

which all of those ruled by law possess equal citizenship rights. 

T h e  Gender of Judges" p.159 - ShePry here refers to women judges, but we can 
d d y  generatize her desaiption to women in the profession. 



5. FEMINIST JURISPRUDENCE 

A sigruficant aspect of women gaining access to the legal profession was (and is) 

that of becoming conversant with legal discourse. This knowledge, in and of 

itself, is a necessary but not sufficient form of power. Understanding what legal 

doctrine says and presumes of women, as distinct from the reconciliation of these 

values with the evidence in concrete cases provides an entry for feminist 

intervention. This chapter will outline approaches to feminist jurisprudence which 

attempt to bridge the gap between personal, contextualized experience and the 

legal interpretation of that experience. While the construction of a feminist 

jurisprudence is arguably not p~ssible,'~ the premise of one is a useful entry 

point for examining both the logic of western jurisprudence itself, and the highly 

self-reflexive questions about feminist projects which arise in that context. 

Do battered women who are accused of killing their batterers warrant 

special treatment before the law (for example, leniency, or specialized rules of 

evidence such as expert witnesses)? 'Special treatment! is an acknowledgment 

that women's experience is an anomaly in law; but it is also a means of avoiding 

attention to the structure and source of the imbalance, and it can, additionally, be 

used as a device for maintaining that imbalance. The issue is one of the 

distinction between justification of the act, as opposed to excusing the individual 



becake of the circumstances surrounding the act- The former acknowledges that 

- - 

the act did not deviate from accepted social norms; the latter allows for some 

form of diminished capaaty which compelled the actor. 

This chapter inquires: what characteristics would a jurisprudence possess 

in order not to require special treatment for women before the law? This question 

requires situating the discussion beyond the context of current law. It is asked in 

the context of, and as an alternative to the consequences of demanding 'special 

treatment' or specific practices of equal result strategies. 

Critiques of the legal system generally, and particular attempts to define 

feminist jurisprudence, are typically formulated in response to specific inadequate 

laws, or processes which disadvantage women or marginalize their claim. This 

engenders the conceptual problem of always being in the position of a 

respondent for whom the structure and language of current law preconditions the 

intelligible responses that can be made. 

A strong view of precedent in legal method, for example, protects the 
status quo over the interests of those seeking recognition of new rights. 
The method of distinguishing law from considerations of policy, likewise, 
reinforces sdsting power structures and masks exclusions or perspectives 
ignored by that law.ln 

WW, T3dnis& L e p l  Methods* p S ,  footnotes omitted, 



Strategically, it is difficult to imagine confronting the monolith of law without an 

equally compelling and accepted conceptual f rame~ork . '~  But this 'to taliring' 

prescription runs counter to the kinds of approaches that are central to feminist 

thinking and method generally. 

We need to consider whether implicit in this quest is the tendency to place 
law far too much into the centre of our thinking. Rather than 
marginalizing law, does the search for a feminist jurisprudence not simply 
com law's place in the hierarchy of knowledge?181 

Celebrating the Differences 

In formulating a jurisprudence which does not have to make special treatment 

allowances for women, how we theorize about difference and differences is an 

important starting point Although perhaps obvious, it seems worthwhile to 

emphasize that in a feminist jurisprudence, difference cannot be a site of liability 

or disadvantage. 

There are different means of achieving this. This section considers the 

strategy of Cultural Femini~rn'~ in which women redefine themselves through 

reclaiming and valuing nurturing characteristics. The foundation of this theory is 

"Sometimes it seems that opposing the gnndeur of ''Jurisprudence'' with anything else than 
another, perhaps ctifferentfy gendered, Turisprudencew will be an exercise in futility - that proposing 
the demdition of a historic monument b make way for a variety of makeshift encampments Is 
ntadness-" Dalton (19tW, "Whete W e  Sku& Obsmratiotls on tk Situation of Feminist -1 Thought" 
PJ- 

'*Also referred b as 'Matend Feminism'. 

86 



connected to the world than are men, and that women place more emphasis (and 

are more reliant) on a sense of community than are men. This difference is born 

out of women's naharal nurturing role which gets passed on to female children: 

"women (unlike men) do not need to separate from their mothers in order to 

grow up, they see the world in tenns of relationship and caring rather than 

independence and abstractions."'" Male children are differently affected by the 

discontinuity of the nurturing split with mother and are "more likely to have 

been pushed out of the preoedipal relationship and to have had to curtail their 

primary love and sense of empathic tie with their rn~ther.'"~ 

What makes this view expressly feminist (rather than, say, traditionally 
conservative) is its daim that women's experience as mothers in the 
private realm endows them with a speaal capacity and a "moral 
imperative" for countering both the male liberal individualist world view 
and its masculinist notion of ~itizenship.~~ 

Carol Gifligan applies this theory to jurisprudence positing that because of 

the nurturing difference, women have a unique perspective and reasoning 

process that engenders an ethic of care, which is the foundation for a feminist 

morality. 

The strength of women's moral perceptions lies in the refusal of 
detachment and depersonalization, and insistence on making connections 
that can lead to seeing the person killed in war or living in poverty as 

t ~ ~ ,  dted in C i n i  (15437), U o d  Orientation and Moral Development? p.m. 



someone's son or father or brother or sister, or mother, or daughter, or 
friend.Ig6 

Culwal  feminism highlights the question of communication disjuncture between 

feminine experience in law through reclaiming a woman's voice which articulates 

different perspectives. "Integrative knowledge is not a confused and failed 

attempt to come to grips with the elementary rules of deductive logic; it is a way 

of knowledge and should be recognized as such."'" Thus, in this strategy a 

feminist law would emphasize subjectivity, connection and responsibility rather 

than autonomy, objectivity and 

Suzanna Sherry uses this paradigm to illustrate, not that a feminist law 

would be better, but rather, that there are non-hierarchical differences between 

women and men which become perverted in a jurisprudence whose foundations 

rest on a masculine perspective. That one-sided structure "reflects a distorted 

view of the tension between autonomy and connection between the individual 

and soaety."'" 

Cultural feminism in law (and generally) focuses on relational resolutions 

rather than dichotomized conflicts. The most cited exemplification of this is 

'West (198X), "Jurispmdmce and Gender" p.18. 

Sherry (1986), "Civic Virhre and the Feminine Voice in Constihrtional Adjudication" p.543. 



Gilligan's study of the responses of Jake and Amy to the dilemma of a man being 

unable to afford needed medication for his dying We.  jake reasoned that a 

human fife being at stake was sufficient justification for stealing the necessary 

medication. Amy was uncomfortable with the framing of the question: couldn't 

the husband explain the situation to the pharmacist, and perhaps make an 

arrangement to pay back the money later, and so forth. 

Critiques of culkual feminism focus on the ethnocentrism and essentialism 

of this approach. Denoting specific masculine and feminine modes of thought and 

of moral judgment obscures the issue that caring is learned behavi~ur. '~~ 

We do not know if men and women have essentially different natures 
which make women more caring and nurturing and men more aggressive 
and competitive. The extent of variation in how our biological capacities 
have been socially valued, invested with meaning and mediated by the 
social organization of production, makes generalization premature.""' 

Situating the fundamental site of difference between women and men in the 

bldogical realm of motherhood asserts that women because of their sex are 

bound by specific physical characteristics. Foregrounding interdependence is only 

useful if one's role is not prescribed: "Women's sexual difference, her capacity to 

'%acKinnon (1987) Frmittism Ummdiw; MacKinnon (1989) T m r d s  a Feminisf Theory uf the Stute; 
A&e (1987) "Mind's Opportunity: Birthing a Poststructuralist Feminist Jurisprudence"; Eisenstein 
(14H8) The F d e  Body cnrd the Lato. 

"%anwzanogfu (1989) mui the Gmfradicrions of Uppression, p.33. !%e afso Epstein (1988) 
Daeptiix ~ s ~ z s ,  pp8f -132 for a discussion of Gigan's research results as overgenereralized, and 
not adequate support for her assertions. 

On overgeneralization Dietz (1987) p.13, comments: "At the center of the mothering activity is 
not W distinctive political bond among equal citizens but the intimate bond between mother and 
child.- 

8y 



' bear children, can only contribute to her individuality once she is not defined by 

itw'* The ethic of care articulated in cultural feminism risks the implication that 

"women have a unique responsibility for bringing the humanistic principles 

derived from the experience of nurturing and caring in the private world of 

personal relationships and family to bear on the public sphere."ln 

Crucial issues are addressed by cultural feminism, especially that women's 

experience, perceptions and reasoning are devalued in law. But there is still the 

problem in cultural feminism of essentialist categories. Thus, we have yet to 

move beyond a structure in which 'special treatment' is warranted, indeed 

critical, for certain kinds experiences. 

Difference, which Difference? 

Zillah Eisenstein (The Female Body and the Law, 1988) applies postmodernism to 

the difference debate in her work on w o ~ s  inequality within the framework of 

androcentric law. Issues dealing with sexual or gender differentiation posit the 

male as the norm and the female perspective and condition as either like the 

male and therefore able to be considered and judged by the same criteria; or 

different and in a sense, an aberration: 

'?jtiltanen and Stanworth, 198Q,7'he Politics of Private Woman and Public Man" in Wumm and 
the Public Sphere, Hukhinson, Landon p.19 (tiW in Thornton, 1386). 

90 



[W]onm is different from man, and this difference is seen as a deficiency 
because she is not man. This construction of difference homogenizes all 
women as different in the same way (not man). The way they are different 
from all men, and establishes the duality rnan/w~man.'~~ 

Through recognition that there is no 'nahrral body', "only bodies that are 

constructed and gendered through soda1  institution^,'"^' Eisenstein proposes to 

overcome this bias, and barrier to equality through situating the pregnant body 

as the standard, thus proffering plurality as the norm, and decentering 

phallocentric discourse- 

Eisenstein's premise works towards acknowledging sexual difference while 

proposing a way out of "endorsing the historical contingencies of its engendered 

form."'% %hich is to say that sex difference requires an engendered 

reinforcement (even what is thought of as raw biology is socially constructed and 

mediated). "Both the body as "fact" and the body as "interpretation" are real, 

even if we cannot dearly demarcate where one begins and the other ends."'" 

The underlying strategy of this approach is to specifically differentiate the 

classifications of 'twoman'' and "mother", to avoid the collapsing of the former 

into the latter. 

lsBanskin (2%%90), "Difference, Dominance, Differences: Feminist Theory, Equality and the Law" 
p26- 



What if there are multiple differences of sex that are complexly related to 
differences of gender rather than a 'difference' of sex established in nature 
that differentiates all women from all  men? The problem is that the 
meaning of 'real' cannot be established from inside the engendered 
meanings of 'classification by sex' within law.19' 

Eisenstein maintains that pregnancy is not a category of sex because nonpregnant 

persons are both men and womenlw and that when the standard of evaluation 

is the phallus, the nature of the law privileges nonpregnant persons. AIthough 

Eisenstein does not make an explicit connection, she approximates the reasoning 

in the 1974 case of GeduZdig v. AieIIo, which maintained that insurance companies 

could exclude pregnancy from their disability plansm Eisenstein's claim also 

difficult in that women, in general, are not privileged in the same way as men 

who find their perspective reproduced in the perspective of law. Post-menopausal 

women, sterile women, female children and women who have a strong 

commitment to not getting pregnant cannot necessarily claim to be better 

represented within the law than pregnant women. 

Positing the pregnant body as the standard has the primary advantage of 

deviating the constraints of finding 'similarly situated individuals' for pregnant 

women. Equal treatment within legal discourse of the phallocentric order, "is a 

TTfhe [insurance program] divides potential recipients into two groups - pregnant women and 
mn-p"gnant persons. While the first is exclusively female, the second indudes members of both 
yexeses4 W d i i g  zr, Aielb- 417 US 484. (1974) at 497. 



model which fits pregnancy into the category of temporary medical disability in 

order to make it comparable to a male experien~e."~' This classification is 

inaccurate in the sense that pregnancy is not a disease and pregnant women are 

not disabled: if the reproduction of the speaes is worthwhile, they are in fact 

functioning superbly. Further, having a child is not a temporary condition and 

labelling it as such imposes the norm that a woman after having a child will be 

able to return to a previous level of productivity. 

If diversity is posited as the new premise for judicial decisions, then there 

is no basis for gender specific legislation which presumes both a capacity and 

desire of all women to be pregnant at some time. However, in vast majority 

of cases, legislation based on sex& differences is neither necessary or relevant; 

some notable examples of this are exemption from conscription, restrictions to 

certain kinds of working conditions and sexual segregation of sports at all levels. 

It is problematic that such labour legislation under the guise of protecting women 

for not being (biologically) like men, is in fact maintaining an ideological 

structure designed to exclude women (and others) in the first place. 

Predominantly reliant upon law to correct power imbalances, Eisenstein 

does not really transcend the categories of Cer analysis. Ladcing a plan of where 



to begin to implement radical pluralism we Are left only with an intriguing 

theory, 

A striking aspect of the literature in this area is the degree to which 

feminist projects that focus on or reclaim difference exclude discussions of 

violence against women. This is due, in part, to different discourses following 

different (perhaps paranel) trajectories: reasoning which responds to and builds 

upon previous discussion and debates. One might suspect, as well, that such an 

exclusion exists because of an incapacity to address the necessary issues. Both 

radical pluralism and cultural feminism, for example, argue for increased 

contextuality in legal reasoning however the question of why law is already 

objective and impersonal, and how this is maintained must equally be addressed. 

In the following section, Catharine Mad<innon emphasises: "So long as 

men dominate women effectively enough in soaety without the support of 

positive law, nothing constitutional can be done about it."m As illustrated so 

far, historically, difference has engendered dominance both within and outside of 

law. hRad(innon turns this around to: "Dominance reified becomes 



difference.'f2m Thus, reclaiming 'difference' (and investing it with other 

meanings) continues to justify different treatment which ensues from domination. 

The Dominance Approach 

Catharine M a a m o n  proposes the subversion of current jurisprudence for one 

which foregrounds the female experience and perspective. Her reasoning is 

supported by the extensive violence against, discrimination and oppression of 

women, which have persisted through the attributes of a male defined positive 

law. She does not find it problematic that this jurisprudence would be 

fundamentally biased: "A feminist jurisprudence, stigmatized as particularized 

and protectionist in male eyes [...I is accountable to women's concrete conditions 

and to changing them."2M A feminist theory of the state has barely been 

imagined and MacKinnon's preoccupation is in defining the necessary conditions 

for the ending of oppression of women. This includes a judicial system which 

both represents and protects the needs and concerns of women. However, such a 

judicial system is doomed to failure (both theoretically and in practice) if it is not 

reflected in other societd structures. As Smart points out, "...MacKinnon sees no 

division between law, the state and society ... these are virtually interchangeable 

concepts - they are all manifestations of male power."2o5 In this vein, the 



subtext to MacKinnon' s 

feminism is feminismfm 

work can be 

and her work 

understood as her assertion that radical 

is both an explanation and legitirnization 

Mad(innonfs feminist theory of the state requires the restructuring of the 

relationship between law and society. In order not to replicate the current system 

of laws to which women have never consented,. feminist theory must reconstruct 

what it means to be a woman in order to create a state built on that perspective. 

The method to achieve this restructuring is that of consciousness raising: 

From 

Feminism huns theory itself, the pursuit of a hue analysis of social iife, 
into the pursuit of consaousness, and turns an analysis of inequality into a 
critical embrace of its own determinants. The process is transformative as 
well as perceptive, since thought and thing are inextricable and 
reciprocally constitutive of women's oppression, just as the state as 
coercion and the state as legitimating ideology are indistinguishable, and 
for the same reasons. The pursuit of consciousness becomes a form of 
political practice?" 

a similar point of departure, Smith's level of inquiry begins with the 

subjective existence of women's reality: "in actual experience as embedded in the 

particular historical forms of social relations that determine that e~perience.''~''' 

Consciousness raising works to counter women only knowing their social beings 

as constructed and distorted within the realm of male dominance. 



Problematic to this approach, as Smart cautions, is that once this "becomes 

a feminist Truth it becomes another mode of disqualifying women who do not 

conform to that version of events."2w The strategic premise here is that 

consciousness raising is an empowered knowing which a f f m s  the potential to 

act for social change. Consciousness-raising is MacKinnon's starting point for 

creating a feminist jurispruden~e.~'~ It is a reaction to a masculine state which 

veils adopting the standpoint of male power through the guise of objecti~ity.~" 

There are two fundamental issues here. The first is gender as a "social system 

that divides power,"212 the second is the concept of objectivity. Eisenstein 

critiques the 'neutral standard' of law as an inaccurate jurisprudential device 

which is used to assess gender issues. MacKinnon takes this a step further: 

Objectivity is liberal legalism's conception of itself. It legitimates itself by 
reflecting its view of soaety, a soaety it helps r a k e  by so seeing it, and 
calling that view, and that relation, ra ti~nality.~') 

Male perspective and power is privileged by law precisely because law reflects 

and corresponds to power enforced by men over women in society. "So long as 

''%arding (1987), Feminism G1 Mrthodofogy, ironically comments, "...it has k e n  argued that she 
(MacKinnon) paints a picture of such unrelenting oppression and exploitation of women that it is hard 
to imagine how feminism ever got started" p.135. 



men dominate women effectively enough in society without the support of 

positive law, nothing constitutional can be done about itw2" 

MacKinnon's primary examples of this are rape, child abuse, abortion, 

pornography - issues that are either addressed by legislators in futility or 

legislated from the bias of masculine interests. Rae v. Wade (1973) illustrates the 

kqpkation of abortion on grounds of privacy rather than the 'right' to choose to 

terminate a pregnancy. Likewise, the more recent Canadian equivalent R. v. 

Morgentater (1989) struck down the abortion law's approval procedure as an 

"unjustified violation of a woman's security ... as guaranteed by section 7 of the 

Canadian Charter.lm5 Section 7 also upheld Chantal Daigle's legal right to an 

abortion. Neither case was decided under the Charter's equality provisions. 

Rather than 'celebrating difference' another en try point for ferninis t critique 

thent is the focus on dominance of men over women. Tension between the 

concept of equality (which presupposes sameness) and the concept of sex (which 

presupposes difference) means that sex equality is fundamentally a contradiction 

in t e d l '  Gender neutrality is the male standard and special protection the 



female standard."' The terminology & one that law antiapates and invites: 

equality can be dealt with within the framework of kw without rupturing the 

liberal experience. . 

The difference approach misses the fact that hierarchy of power produces 
real as well as fantasked differences, differences that are also inequalities. 
(p.37) and "For women to affirm difference, when difference means 
dominance, as it does with gender, means to affirm the qualities and 
characteristics of powerlessness. (p.39) 

As long as issues are framed in t e r n  of differencefequality demands for 

equality will always appear to be asking to have it both ways. As well, framing 

the questions in this way, will leave open the possibility for men to benefit from 

the reform and new legislation while women are left relatively resourceless and 

powerless. 

MacKinnon's refutation of the equality/difference debate as an obfuscation 

of hierarchy is a logical corollary of the private/public debate?' The concept of 

equality when addressed by liberal jurisprudence is framed by the notion of 

similarly situated individuals. Despite any appearance of equality before the law 

or in the courtroom, women are not (yet) similarly situated to men within society, 

so they arrive in court from' a position of disadvantage. "Unless the dialogue is 

vY placing the operation of law s q u ~ y  in the public realm and, at least rhetorically, ~movina 
itself from the "private realmn of p x m d  life and the family, the kpl system created a distinction 
between a public realm of life, which is a proper arena for legal or social regulation, and another, 
fundarnentally differrnt, persomi sphere, which is somehow outside the law's or society's authority ta 
regdate. Thus, the legal system has functioned to legitimate that very distinction by asserting it as a 
natural, rather than socially imposed, p u n d  for difkmt tmatment" P o h  (1982), 'Toward a Theory 
of Law and Patriarchyn p238. 



constructed in such a way that the individual asserts the sameness of economic 

and social practices for men and women the claim for a remedy for individual 

mistreatment cannot The alleged double standard is a product of the 

inevitable double-bind created through patriarchal law being passed off as special 

treatment, leniency and protective legisla tion. 

As discussed in Chapter 4, liberal discourses of equality through inclusion is a 

necessary but limited strategy for change. Conceptualizing approaches to feminist 

jurisprudences builds upon the necessarily constrained responses to specific legal 

situations. Strategically, these latter need to be addressed in terms of legal 

methods that can work within legal structures: how do we make, for example, 

the applicability of self-defence for women who kill their batters intelligible using 

legal terms and processes? Through inquiry into entrenched concepts of 

difference, equality, neutrality, objectivity, etc., feminist jurisprudences work to 

broaden legal discourse and to provide new frameworks for social discourses. 



6. CONCLUSIONS 

A range of discourses inform justice for women who kill their batterers. Fraser's 

(1989) 'means of interpretation and communication' identifies different levels of 

discourse, which situate actors and social organizations in terms of their power to 

define, interpret and engage in discourse. This thesis has traced a path through the 

different discourses which surround the condition of battering with a view to 

critically examining the Battered Woman Syndrome defence as a strategy to secure 

justice for women who kill their batterers in self-defence. There have been important 

changes since the early 1970s in terms of how battering is described, defined and 

addressed. But, in spite of these shifts, two areas have not changed. First, a 

sipficant proportion of women in Canada are still battered by their male partners. 

Sometimes this results in women fearing for their safety to the degree that they 

attempt to defend themselves by whatever means possible. Second, in law there 

remains the problem of legitimate access to the self-defence plea. 

This thesis has used the Lavallee decision to illustrate how legal discourse 

subsumes and contains other alternative discourses. Expert testimony on BWS was 

allowed to be introduced on grounds that criteria for self-defense discriminated 

against women: a woman living in a battering relationship could have a different 

perception of reasonableness than that expected of the reasonable man/person. 

However, through an analysis of the discourse silrrounding the case, tlus thesis has 



identified flaws in the profile of BWS. Two issues arises as a result of the BWS 

solution. First, like the many women who have killed their abusers and have not had 

full recourse to the self-defense plea, many women will not meet the psychological 

profile of learned helplessness implicit in BWS. Secondly, the institutionally 

sanctioned voice of the expert witness has been called to stand in for the subjective, 

personal voices of women who are battered. This thesis argues that the Lauallee 

decision does not guarantee justice for women who kill their batterers in self-defence 

but do not embody the profile of BWS. The need for a discourse which could 

address and describe a range of differences for women, and the subjective 

experience of those differences has instead been met with the creation of a new 

standard. The BWS self-defense solution provides recognition of alternative 

discourses while simultaneously dismissing them in favour of a ratioml, positivistic 

measure, which is more in accordance with the categories of law. 

Institutionalized documentation such as medical, police and court records, and 

media reports and dramatizations, are the most dominant forms of texts used to 

inform, define and discern justice for women who kill their abusers. These texts are 

organized discourses, which by necessity employ objectified categories of subjective 

experience. ''The orderliness of events, objects. etc., is thus pre-informed by the 

schema of discourse or formal ~rganization."~~' 



The least audible discourses are those generated by individual women. Unless 

we have personal experience of being a battered woman, or intimately know 

someone in that situation and are capable of identifying with her, societal reierents 

are constructed largely by the popular media. Almost simultaneous with women 

discovering and asserting a politicized voice in response to this issue in the earlv 

1970's, psychological/medical classifications emerged and recast the issue of men 

battering their spouses back into personalized pathological terms. Nonetheless, the 

condition of battering has become known: socially identified as an unacceptable 

practice and known to be a prevalent practice. In detailing the above however, 

battering has become known predominantly as a 'women's issue', on the feminist 

agenda, and thereby situated as a lesser discourse. 

The popular media are important sites of negotiation of discourses. Made-fc~r- 

television films, reportage on actual cases, and published studies in this area are all 

means of shaping awareness and understanding or perpetuating stereotypes and 

downplaying the issues- But, like law, media reflect dominant social values, and on 

occasion, their negotiation. An example of this last is the competing accounts of 

Lorena Babbitt's acquittal published in The Vancouver Sun including: a news story 

covering the event and three editorial pieces, polarized to two different 

perspectives."' It is reductive to depict this divergence as being only along gender 

22.'"BobbiWs acquittal gets mixed reviews" AI-A2; "Some less-thi4h-penetrating observations about 
unkind cut" A3; "Babe feminism demeans grown-up pins of women" A13; "Nr3 tears for the Br~bbitts - 
only for America" B1. The Vancouver S m ,  22 January 1924. 



lines, although this is how the case has been reported. The effort to publish different 

perspectives illustrates a shifting of discourses, however the negotiation is contained 

within a debate around gender rather than social issues. 

Throughout the Sobbitt trial, the fear of vigzlante revenge by women who had 

been battered was well articulated in the media. However, despite anticipation of 

a crime wave against men predicted by the National Men's Organization, no 

mention was made of the need for men to fear an 'open season' on men in the 

courts. That is, there was no generalized fear articulated (or indication that there 

should be fear) that men might actually be held accountable and convicted en masse 

of assaulting their partners. The discourse of fear sensationalized in reporting on 

Bobbitt was that women will, en masse and in revenge, take the law into their own 

hands. Reduction through equivalence is a strategy that media are quite adept at 

employing framing feminist issues in terms of how men are similarly situated; and 

framing resolution of these issues in terms of how they will impact on men. 

Legal discourse, in the context of spousal assault, impliatly reflects an 

historical male perspective-of righk, including where and how one might defend 

one's self (or property), and the right/need to rule the home. This premise has been 

diffidt tt, d o ,  and subsequent revifion of law has k n  difficult to enforce. In 

tandem with law that historidly sanctioned the abuse of women, is legal language 



which was not written to presume that women will (or should) physically defend 

themselves. 

Battered Woman Syndrome which describes a woman's response to battering, 

not society's role in creating the context for that response, has become an 

institutional account of women who are battered. Written into Canadian law, in the 

Supreme Court Lauallee decision, the BWS defence provides another (somewhat 

improved) path through a legally mandated course of action. However, its function 

risks evolving to providing an alternative to revising the doctrine of self-defence: 

acknowledging and accommodating the double standard (through creating a new 

one), rather than the experience and subjective voice of the battered woman. 

It would be dangerous to assert that the language of law is not worth fighting 

for. A focus on legal discourse can highlight specific terminology which needs to be 

reconsidered, such as redefining with a view to relaxing equal force and imminence 

standards, and reassessing the applicability of the reasonable man/person standard. 

Engaging and challenging the discourse of law at this level, however, is not a linear 

progression. Incremental attempts to seciue areas of law, such as claiming self- 

defence for women who kill their batterers, risk becoming subsumed by reasoning 

which does not really support the idea of self-defence for women against the men 

they are married to, or against men generally. (Another example of this noniinearity 

is the fIipflopping around the legality of abortion.) Expert testimony provides 



recourse to some women seeking to relax imminence requirements. Generally, 

&eugh, expert t&timony must meet rigid criteria before it is admissible. So, while 

women who kiil their batterers have recourse to an expanded definition of battered 

woman syndrome, "it might not be possible to produce evidence of say the 

'desperately poor woman syndrome' in a welfare fraud case."" 

Failed attempts to generalize the typical battered woman and the typical man 

who batters indicate that solutions which address this in terms of specific 

individuals will not be entirely productive. Walker's Cycle of Violence and learned 

dependency definitions are useful in helping to understand what living in constant 

violence can do to an individual, but, highlighting the different condition of 

'battered women', obscures the right of aU individual women, traumatized or not to 

protect themselves (and their children) from vl --t abuse. 

Attention to discourses surrounding this issue is a first step toward recasting 

i t  Moving beyond victim blaming can be achieved through asking about (and being 

concerned with) available (and adequate) resources, security and safety for women; 

and second, through asking about the soaal response to the batterer - his removal 

from the home, treatment and perhaps rohy doesn't he get arrested? These are 

important and difficult q u e s t i o ~ ~ ~  and will keep us sufficiently engaged to not have 

time to memhgkssly ponder on why doesn't she lame? This refocusing helps to 



displace the discourse from 'battered women' to one of 'women and men who batter', 

or 'women and men who batter in a society which does not systematically punish oiolencr 

against women'. It is important to move beyond discourses which implicitly suggest 

that women are aberrant because of their being battered, to discourses which 

foreground the unacceptability of that condition and the societies that create or 

accept that condition. 

An entry in a recent Globe and Mail contest to create anagrams of the names 

of famous persons included: Bertha Wilson - the law is born. This was the sentiment 

of many women when she was appointed to the Supreme Court of Canada, in 

antiapation of finally having a voice in that realm - a bilingual voice, fluent in bo ti1 

law and feminism. But as feminism is replaced by feminism, reflecting a 

multipliaty of perspectives, agendas and strategies, it is unrealistic to expect 

individuals such as Wilson to be the unitary voice for the gamut of feminist politics, 

Representation in law schools and the courts does add more voices to discourse, but 

is not, in-and-of-itself a sufficient strategy for change. Judges administer justice: how 

feminist judges administer justice necessitates inquiry into different approaches to 

ferninis t jurisprudence- 

It is through theorizing jurisprudences which can accommodate discourses 

a b u t  the possibility of an ethic of care and responsibility, the pervasiveness of 

violence against women, private/public sphere discontinuities, the condition of 
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maternity, and so forth, that we can @n to imagine what we might e'xpect of 

-current law. 

In discourse as in all else, the contrast between democracy and oppression is 
a distinction between forms of social organization, not degrees of it. In this 
respect Habemas is entirely right to argue that the criterion of democracy 
applies to procedures rather than spec@ 

What is still to be achieved is the legitimization of feminist discourse in law: the 

engaging and inclusion of discourse of personal experience, in which voices of 

women who are battered are consulted rather than pathologized; and, more to the 

point, are warranted as important and credible. 
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