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ABSTRACT 

The major purpose of this project was to conduct a study of 

teacher incompetence and dismissal in British ~olumbia. This 

study examined British ~olurnbia Board of Reference and Review 

Commission summaries within the period from 1962 to 1987 in 

terms of a typology of "teacher failureff developed by Bridges 

(1974). In this typology teacher incompetence is broken into 5 

categories of ad~inistrativefy defined failure: technical 

failure, bureaucratic failure, ethical failure, productive 

failure, and personal failure. The British Columbia Board of 

Reference and Review Conmission decisions were inventoried to 

find cases falling within these definitions of teacher failure. 

The cases were then studied in fine detail to determine the 

issues present. 

The scbsidiary purposes of this study were: 1) to locate 

and examine specific cases of bureaucratic failure, in order to 

determine whether there is any unirorm way that this type of 

teacher failure has been recognized and managed successfully, 

and, 2) to produce a tabular historical perspective of teacher 

certificate cancellations and suspensions in British Columbia 

f r o m  1891 to 1987, 



The results indicated: 

a) that there are problems in the enabling legislation 

for teacher discipline and its accompanying 

reguiations, with respect to the actual implementation 

of the legislation versus the rules of natural 

justice; and 

b) that there are some differences in results between the 

parent study of teacher incompetence performed by 

Bridges and Gumport, 1984 on United States Court 

Report Suamaries an2 the present replieative study 

done on British Columbia quasi-judicial Review 

Commission and Board of Reference summaries. 
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CfFAPTERA 

BACKGROUWBBlsIIZGTBTEMENTPEmB17RP06E 

The major purpose of this thesis was to conduct a study of 

teacher incompetence afid dismissal in British Columbia by 

classifying teacher dismissal cases appealed to British Columbia 

Boards of Reference and Review Commissions in terms of a 

typology of teacher failure developed by Bridges ( 2 . 9 7 4 ) -  This 

study replicates, with some differences, a study by Edxin 

Bridges and Patricia Gumport at Stanford University's School of 

Education for the Institute for Research on Educational Finance 

and Governance. The results of this study should promote a 

better understanding of the termination of continuing1 teacher 

contracts in British Columbia, and elucidate the types of issues 

leading to disputes that result in the attemptedZ termination of 

teachers. 

In Bridgest typology of teacher failure, teacher 

incompetence is broken into 5 categories of administratively 

defined failure: technical failure, bureaucratic failure, 

ethical failure, productive failure, and personal failure. The 

definitions of these terms as determined by Bridges, 1974 are: 

1, Technical failure, 

The teacher's expertise falls short of %hat the task 

requires, Technical failure is indicated by deficiencies 

in one or more of the following: discipline, teaching 

methods, knowledge of subject matter, explanation of 

concepts, evaluation of pupil performance, organization, 

planning, lesson plans, and homework assignments; 

2. Bureaucratic failure, 
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The teacher fails to comply with school/district rules and 

regulations or directives of superiors. Bureaucratic 

failure is indicated by the teacher's failure to follow 

suggestions for improving his or her performance, to adhere 

to the content of the district's curriculum, or to allow 

supervisors in the classroom for purposes of observing the 

teacher's performance; 

3 ,  Ethical failure, 

The teacher fails to conform to standards of conduct 

presumably applicable to members of the teaching 

profession. Violations of these standards commonly take 

the form of physical or psychological abuse of students, 

negative attitudes toward students or colleagues, and 

indifferent performance of onefs teaching duties; 

4 .  Productive failure, 

The teacher fails to obtain certain desirable results in 

the classroom. Productive failure is indicated by the 

academic progress of students, the interest of students 

toward school, the respect of students for the teacher, and 

the climate of the classroom; 

5. Personal failure, 

The teacher lacks certain cognitive, affective, or physical 

attributes deemed instrumental in teaching. Indicators of 

personal deficiencies include poor judgement, emotional 

instability, lack of self-control, and insufficient 

strength to withstand the rigors of teaching (Bridges, 

1974, p.1-41, 
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This author tended to interpret the definitions of the 

above terms somewhat more broadly than possibly even Bridges 

himself had considered3. The current national study being 

conducted by Piddocke, Magsino and Manley-Casimir on instances 

of conflict arising between communities and their values, and 

unconventional teacher behavior, as well as the personal 

experiences of the author in the two case studies below, 

prompted the author to interpret the terms more broadly to 

include not only incompetence but also, worksite misconduct, 

misconduct of teachers not related to the worksite, 

insubordination, neglect of duty, and neglect or failure tc obey 

a lawful order of the Board, all under the general headings in 

Bridges typology of ethical and personal teacher failure. 

Case A below, although a clear case of insubordination, was 

also considered by the author to fit neatly within the category 

of teacher failure defined by Bridges as bureaucratic failure. 

Case B below was found by the author to fit into Bridges 

typology, (although not so precisely), under the categories of 

bureaucratic failure and ethical failure specially since the 

teacher involved was well known in the school district as not 

being able to get along with any of her superiors. This 

resulted in her being given the 'turkey trott treatment, an 

administrative escape hatch discussed more thoroughly in the 

naxt chapter, 

The author considered the terms within Bridges* typology to 

cover a multitude aE teacher behaviors or teacher reactions to 

administrative behaviors which, in other documents such as 

teacher tenure laws, are defined under headings such as worksite 
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misconduct (-ethical failure), misconduct or gross misconduct 

unrelated to the worksite, (-ethical and personal failure), 

insubordination (-bureaucratic failure), failure or neglect to 

follow a lawful order of the school board (-bureaucratic 

failure), incompetence (-technical and productive failure), and 

'causet for involuntary medical leave until certified remediated 

by district medical officer (-personal failure). Terms which do 

not appear to be covered under the Bridges and Gumport typology 

such as neglect of duty, and breach of contract, which have been 

shown to be 'causeg for teacher termination in British Columbia, 

could be covered under the combined titles of both bureaucratic 

and personal failure. 

SUBSIDIARY PROBLEM: 

BUREAUCRATIC FAILURE, HOW IS IT MANAGED? 

In my experience in education I have found that the 

statement, "A teacher cannot be dismissed for insubordinationt1 

is perfectly true, It is not, however, for lack of procedures 

that this is true; it is for lack of experience, knowledge, and 

determination by the parties involved (Grosse & Mdnick, 1985). 

A few inexperienced and experienced administrators face 

situations similar to the cases described below in their 

careers, and the diffictlties inherent in the resolution of the 

situation are faced by each individual administrator often in 

isolation, without sufficient prepxation, and without adequate 

as" 2 PC 3L=~ance and resources. 

One of the realizations that a new administrator must come 

to grips with is that his or her staff are a miniature community 

of human beings, and that within that community there will be 
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personality clashes, strained interpersonal relations, and all 

of the social problems that occur generally within any human 

population. If they find that they are experiencing a 

difficulty with a particular teacher they must try to define the 

difficulty they are experiencing with that teacher and attempt 

to find the source of the problem. If the source of the problem 

is external to the worksite, then they may be able to suggest 

that the teacher seek help from an employee assistance program, 

if such a program has been set up between the school district 

and the teachers union. If the source of the problem is 

internal, then they must ascertain whether the problem is the 

result of a deficiency in themselves, the organization, or the 

teacher. 

If, however, as is the situation in case B below, the 

problem between the teacher and the administrator exists as a 

result of an inability of the teacher to have any sort of 

administrator directing her, (an apparent personality disorder), 

then the administrator can set about trying to have her 

involuntarily transferred, (giving his problems to another 

administrator, a common practice), or the administrator can 

begin trying to secure a voluntary resignation, or the 

administrator can begin planning ahead for a professional 

dismissal that will take place after he has zccumulated 

sufficient evidence (Grier t Turner, 1990) to prove in court 

that the teachers behavior is t r u l y  irremediable. The latter 

response to the problem, will take longer, will take more 

planning in advance (Beebe, 1985), will require a superior 

documentation system (Frels & Cooper, 1986), and must take into 
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account the srinciples of natural justice (Harrison, 1982) and 

administrative fairness (Anderson, 1979). 

Teacher failur; in the area of bureaucratic failure 

constitutes a major scurce of administrator vs. teacher 

frustration in the schools where it occurs. It often results in 

either resignati~n~transfer, or dismissal of one or both 

parties. In one historical case in British Columbia this type 

of teacher failure resulted in the cancellation of a teaching 

certificate (see Table 4 (3) , pg. 127) . 
The resulting conflict between the administration and the 

teacher exacts a terrible toll on the parties involved and the 

school (subsidiary problem). It does not rcmain confined to the 

people involved, but extends to the students, their parents, and 

to the community at large. It destroys the collegial working 

relationship among the staff within the school and disrupts the 

lives of all who are even remotely involved with the situation. 

QUESTIONS TQ BE ANSWERED: 

To analyze and understand the termination of continuing 

teacher contracts in British Columbia, the following questions 

served to focus the investigation: 

(1) What is the incidence of dismissal of tenured teachers in 

British Columbia? 

(2) What are the characteristics of dismissed teachers? 

( 3 )  What is the nature of the teacher's incompetence? 

( 4 )  What types of evidence are used by school officials as 

proof of incompetence? 
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(5) How successful are school districts when their dismissal 

decisions are contested in forums such as the Board of 

Reference or the Review Commission? 

(6) What are the grounds for reversal when districts are 

unsuccessful? 

(7) What proportion of cases proceed from quasi-judicial 

tribunal to judicial review, and under what specific 

circumstances are they reviewed? 

BACKGROUND AND AUTHOR'S MOTIVATION 

My interest in bureaucratic and ethical teacher failure 

derives from my experience with two totally isolated cases 

which, despite their isolation have a number of important 

similarities. In the first case I was a member of the staff and 

I observed the ongoing situation. In the second case, however, 

I was the administrator involved in the situation. To maintain 

confidentiality I use the early nineteenth century novelist's 

convention of using letters of the alphabet, such as; A--- or L- 

-- M--- , for persons and places. These letters will not be the 

actual initials of the persons and places mentioned in the 

4 cases . 
Casiei4, 

This case involves F--- L------- an easy-going elementary 

teacher from a cosmopolitan area in southern British Columbia. 

His first administrative position was Principal of a small K-12 

school in a remote mining town in northern B.C. 

August  197X 

His initial introduction to the north was an extremely 

arduous journey by car from the southeastern corner of the 
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province to its northwestern extremity. The trip took over 4 

days and 1500 miles, one third over gravel road. Mr. L. later 

remarked that he had never seen such incredibly beautiful, yet 

astoundingly desolate scenery in his life. 

F--- was met at an imposing edifice labelled 8tTown 

Administration Buildingw by R------ , the district's Director of 

Instruction who showed him to his teacherage and who did his 

best to orient F--- to the town, the school district and the 

school. The district was a satellite district of the B--- Q---- 

- School District. It had its own Director of Instruction but 

it shared B--- Q-----Is school board, superintendent, central 

office staff, and maintenance staff. The large distances of 

separation involved were an inconvenience and at times an 

annoyance; this left the school-site administrators of the 

district, however, with considerable autonomy within their own 

schools. 

F---Is school consisted of a 17 room, semi-panabode, semi- 

permanent, semi-prefabricated structure, that had been added on 

to in several stages over the past 25 years. There were 22 full 

time equivalent staff with 306 students concentrated mainly in 

grades Kindergarten through grade 7. The pan-abode section of 

the building dated back some 22 years, the permanent section in 

the centre which included a gymnasium was 7 years old and the 

prefabricated section ~hich included shops, library, science 

laboratory; textile room and computer facility was only 3 years 

old. The addition of senior secondary to the school had been as 

a result of the addition of the prefab wing. F--- ' S  predecessor 

p3--- had opposed the addition of the wing and the senior 
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secondary subjects on the grounds that "everything had been 

working well for a number of years why change anything? The 

majority of these miners1 kids and indian kids only need grade 

9. Anyone else who wants more can go out for it.'* 

September 

R------ introduced F--- to the s t a f f  during the last week 

in August. A few of the staff had not yet returned from their 

annual (2 month) exodus from the town, but most had returned to 

begin preparing their courses for the next year* Ten of the 

staff were brand new to the school, the town, and the north, and 

most of those were first year teachers. The impression that F-- 

- received from the s t a f f  was that they were mainly young and 

enthnsiastic w i t h  an average teaching experience of about two 

years. They were generally friendly but a little apprehensive 

about their assignments. While the reception from the majority 

of the staff was congenial, the reception F--- received from the 

nost senior member of the staff (12 years experience in that 

school) was cold, even rude. I?------ said as they approached 

the I, E. Shop that X--, the shop teacher had been one sf M---- 

' s  best friends, When they entered the shop F--- noted that the 

shop was well organized, clean and extremely well equipped. 

The shop's sole occupant was a figure working with an arc 

welder on the underside of a taw truck, which was raised on the 

hydraulic lift, h%en they approached the man, R------ 

introduced F--- as the new principal= x-- stopped his welding, 

gave F--- a steely-eyed stare and said wHuh...another one." He 

ignored F---%s outstretched hand and proceeded to quiz R------ 

about the maintenance staff delivery schedule. When he found 



Chapter 1 Page 10 

that R------ didn't ksow anything about the schedule, he began 

to exasine his wezding job on the truck. I+----- attempted some 

small talk, received ~ n f y  one word answers and then decided that 

they should visit sane of the other staff members, After 

mumbling an ignored goadbye to X--, who had starced welding 

again, R------ and F--- left the shop. Outside the shop F--- 

asked I?------ what X--'s problem was. R------ replied that X-- 

had been upset about M---' s frrced departure and he did not 

elucidate further- 

During his search of the main office and principal's office 

F--- was surprised to find that no school timetable had been 

drawn up the previous year, the teachers did not know what their 

assignments would be, and no one had any idea of what secondary 

school ccurses were going to be offered that year, On tog of 

this many of the textbooks and other supplies for the school had 

not yet been delivered from &--- 0----- , the electrical and 

audio-visual equipneni had not been maintained over the summer, 

the library and resource rooms were a disaster area, and the 

carpets in a number of the rooms and hallways were skill in the 

process of being replaced. When he inquired about secretarial 

help, F--- was infamed that one of his first jobs was to hire 

m e ?  t 

Severzf of the teachers, during their initial introduction, 

had infarmed E--- -- that they iu'uuid assist on a timetabling 

cornittee, therefore with a crew of 5 volunteers and the course 

selection forms from last April he managed to draw up an 

acceptable elementary school timetable znd a secondary school 

timetable complete with teacher and student assignments in two 
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days. The work had to be done on the table tennis table in the 

staffroom as it was the only flat spot large enough to hold all 

of the papers needed and any staff member who walked in during 

this time usually had an input to the process, In order to 

expedite hiring a secretary he phoned the mine personnel office 

and got them to send over the bes, secretary from their 

auxifliary personnel list. The secretary was immediately put to 

work searching for the absent supplies and equipment needed for 

Sept. 6. He asked the volunteer librarian to come in early and 

organize the library and resource rooms for school opening, he 

instructed the company installing the carpet that the carpet had 

to be installed in two days and he told the maintenance company 

to come i~ and clean the school around the workmen if necessary. 

Everything seemed to be coming together until the staff 

meeting on the afternoon of the first day. X--, the I. E. 

teacher was not in attendance. F--- requested that X-- come, 

over the F. A,  system, and then asked another teacher to check 

on X-- while he started the meeting. When the other teacher 

returned he was informed that X-- still had a class working in 

the room on various I, E. projects. After the meeting F--- went 

dawn to see X-- and inquired why he had kept a class in during 

the meeting. X--, surly as usual, told F--- that under previous 

principals he had always started his classes on the first day 

and that it was an established procedure that he assumed would 

not change. F--- informed him that this was not the way that he 

intended to run the school and that staff meetings were to be 

observed. X--'s reply was Veah sure". 
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October 

School was progressing well, however X-- did not attend the 

second staff meeting and when F--- went to the shop to find him 

before the meeting, he found the shop empty. Repeated phone 

calls to X--Is home went unanswered. In questioning X-- the 

next day he revealed that he had taken a student with an injured 

arm to emergency at the hospital. At this point F---Is only 

recourse was to remind X-- of correct school procedures for 

school based accidents and suggest that he follow them. The 

student's father backed up X--Is story, however the student 

showed no effect of an injury and the hospital had no record of 

treating the student on that day. In questioning X-- further, 

X-- became angry and accused F--- of harassing him and of 

suggesting that he was lying. F--- countered this on the 

grounds that it was not harassment, he wished only to make a 

full medical report of the incident and clear up any 

inconsistencies in the details. X--i s parting comment was "Who 

cares, nobody will read it anywayu. 

November - December 
During the next two months F--- became increasingly uneasy 

about X--'s teaching style and mental attitude. X-- was 

uncooperative and belligerent in his dealings with the rest of 

the staff. He was loud in the hallways and occasionally swore 

in front of the students. Through discussions with the school 

counsellor and various students F--- learned that X-- 

occasionally spoke in a derogatory manner about other teachers 

in front of the students and within the town. He also learned 

that X-- had occasionally roughed up misbehaving students, but 
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no parental complaints had ever been filed. Discussions of this 

with X-- were futile, he was very defensive, denied saying 

anything in class about other teachers and stated that there was 

no way for F--- to prove that he was saying anything in the 

community. He again accused F--- of harassing him and stated 

that he wanted to be left alone to do his job. F--- had even 

received a phone call from a parent about a student being thrown 

against a wall during a class. X-- denied this had happened and 

the parent later retracted his statment saying that it had been 

a mistake. F--- suspected that the retraction had something to 

do with X-- owning the only towing service, garage and gas 

station for 86 miles in any direction of town. 

January 

R------ , the director of instruction who resided in the 

town expressed the feeling that without student or parental 

backing F--- had very little evidence to proceed further, Even 

the rest of the staff were afraid or unwilling to support F---*s 

position against X--. The superintendent in B--- Q----- (300 

miles distant) had stated that F---Is predecessor had had no 

problems with X-- and the board would be unwilling to take any 

action on F---'s reports as they had never received any 

complaints about X--. He also pointed out that F--- had very 

little corroborating evidence. The superintendent suggested 

that it would probably be a good idea f- UK I?--- to observe a few 

of X--'s classes over the next couple of months to see how X-- 

performed in the classroom. 
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February 

Performance in the classroom was exactly what F--- received 

during his observations, X--Is classes ran like clockwork, his 

register daybook and markbook were all in excellent order and up 

to date. All ordering and other extraneous paperwork were done 

three months prior to the deadline. The students in the classes 

were extremely well behaved, seemed to know exactly what they 

were learning and why they were learning it. Students workbooks 

were all well organized and tidy. X--I s lectures and 

demonstrations were precise, to the point, assisted by various 

A.V. aids and were backed up by subsequent hands-on practice by 

the students. F--- also noticed a significant difference in X-- 

himself. X--Is rapport and attitude with the students was 

considerably better than his rapport with the staff. 

March 

The observations of X--Is classroom behaviour and his 

obvious success with student achievement (especially difficult 

students) left F--- unsure of how to proceed. X-- was an 

effective classroom teacher but he regularly committed breaches 

of the code of ethics and the school act. Parents and other 

teachers would not complain about these indiscretions therefore 

X-- considered his actions to have general support and he was 

not willing to change his wstyletl. 

The conflict between F--- and X-- which was visibly 

affecting staff relations came to a head in early Harch. Pi----- 

- (the director of instruction) had come to the school to see X- 
- about a new I. E. curriculum to be introduced in the fall. F- 

-- in the meantime had taken an urgent phone message for R------ 
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and proceeded to the shop to deliver it. It was just after 

class change at the time and there was an entire class of 

students waiting outside the shop door. As F--- entered he 

could see that R------ and X-- were in a heated debate. He had 

just entered when X-- grabbed his arm and propelled him back out 

the door into the hallway with the words "One f--king idiot in 

here at a time is enough !!!". F--- was furious, he immediately 

telephoned the superintendent with an acount of the event. R--- 

--- arrived a short time later and confirmed F---Is account 

whereupon the Superintendent agreed with F---*s suggestion that 

X-- be immediately put on medical leave pending an investigation 

and report. 

Within days the board reached a decision. X--I s employment 

with the district was terminated and a new I. E. teacher was to 

be hired for the position. It was only then that F--- realized 

the level of support, not fear, that X-- held in the community. 

A groundswell of petitions, phone calls from indignant community 

members, and delegations deluged the school and the board 

office. With only two months to the next school board 

elections, the board began to get nervous. 

Epilogue 

After about a month the board caved in under the pressure 

and reinstated X-- to his old position. X-- however, was a much 

changed person, he began to cooperate with the staff and F---. 

Xis demeanor within the school changed and he was civil to the 

rest of the staff. F--- and X-- operated under a form of truce 

for the next three years, at which time F--- was promoted to 

Assistant Superintendent, a position he held for two years. He 
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then accepted a superintendency in a school district in southern 

5.  C, 

X-- remained in his position as I, E. teacher in F---Is old 

school and teaches there to this day, while a steady stream of 

administrators flows in and out of the school at roughly two 

year intervals. The staff turnover in the school is still 

roughly 50% per year. 

CAGEB 

YEAR 1 

This case involved another inexperienced administrator in 

his first position as principal, It also took place in an 

isolated region of the country (southern Alberta), and involved 

a teacher under his direction, who was also a solidly embedded 

member of the community. In this case, however, the teacher did 

not have a very large support group within the community or 

within the school district office. There was a long history of 

insubordination-related transfers for this teacher within the 

district, and the teacher had a history of requiring eccasional 

psychiatric counselling (factors only discovered after the 

principal's first year in the position, in discussions with 

other district administrators). 

Other factors complicating the situation were: 

I) an aging superintendent with very poor health, who greatly 

controlled the central office and the school board, who was 

in his second to last year before retirement, and who had a 

history of using bluffs to manipulate people, 

2) an assistant srrperintendent with very little decision 

making authority, 
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3 )  the principal" inability to obtain any historical 

information from the divisional office personnel with 

respect to his predecessors, the staff, the school, or the 

community, 

2 )  well-separated schools far from the district office in the 

rural outback of Albertafs Palliser Triangle, 

4) poorly maintained teacher duplexes only a few feet away 

from the school building which forced the teachers to live 

within a six inch cement block wall of each other, 

5) and an extremely "redneckn5 ranching population of various 

6 Christian faiths , scattered over a several million acre 

area (comparable in size to the Netherlands), The size of 

this population as estimated by the Chr5stmas concert 

attendance was not in excess of approximately 150 persons. 

The administrator began his year with a mandate from the 

central administration to return academic credibility to the 

small rural school- His two predecessors were fired from the 

position for failure to obtain desirable resufts in the 

classioom or the school, and excessive drinking on the job 

respectively. The staff consisted of three female teachers, (an 

intern, a primary teacher, and an intermediate & P.E 

specialist). They were young (0-12 years experience), 

enthusiastic and relatively friendly. The primary teacher and 

her husband helped the principal and his family move in to the 

----..t-f L S L c I I ~ ~ y  compfetod duplex on the sch~ol grounGs aiid put then up 

at their house overnight as the plumbing for the duplex was not 

connected yet, The teacher intern and her fiancee also were 

friendly as they invited the principal and his family over for 
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dinner the next day. The intermediate teacher, seemed openly 

friendly but did not wish to help the new principal get settled 

in to his home as she wished to live in the side of the duplex 

that was nearest the school. Her first odd reaction was to 

phone a supporter of hers on the school board to try to get the 

assignment of teacherages reversed. Failing this she tried to 

get the principal to change houses against the superintendent's 

wishes and proceeded to tell the principal about the moronic 

attitude of the administrators in the district. 

During the first staff meeting (in August before school 

opened) it became apparent that the intermediate teacher was 

prepared to ruin the renewal of the school. She had very 

specific opinions about how to improve the schools morale and 

academic record. The principal found many of the suggestions by 

the staff to be quite logical as they were standard operating 

procedure at many of the schools he had known. During the 

course of the next month he implemented many of the suggestions. 

The initial improvements such as; 

1) a school policy handbook for parents, 

2) a parent advisory committee, 

3) preschool, lunch, and afterschool playground supervision by 

teachers, 

4) a note policy for student absences, 

53 grading guidelines for staff, 

6) playground rules, 

7) a visitor's policy, 

8) a late policy, 

9) a homework policy, 
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10) a fire drill policy, 

11) a student union, and 

12) a speed limit for the parking lot, 

were met with ambivalence by most of the community. One segment 

of the community, however, (a fundamentalist baptist sect called 

"two-by-two'sg1) expressed anger about them. They had never had 

a principal send rules home to the parents and they found all of 

the rules to be unduly restrictive. Most of these parents had 

themselves gone to this school and also some of their 

grandparents. Two particular parents (from this sect) were 

unwilling to be contacted by the school with respect to their 

objections or with respect to their chidrents behavior in 

school. They even went to the extent of vandalizing the 

principal's vehicle one night, an event that they were 

subsequently charged with by the R.C.M.P. Also during this time 

a number of events were occuring within the school that were 

making the principal very uneasy about the intermediate teacher, 

as : 

statements made during staff meetings were being leaked 

into the community; 

confidential information on a human resources investigation 

of one of the families in the area was leaked into the 

community; 

the intermediate teacher would deliberately disobey or 

embarrass the principal and the other staff members only in 

front of students or community members. Alone or with the 

rest of the staff she appeared cooperative, almost 

friendly ; 
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4) the school's secretary (a friend of the intermediate 

teacher) was constantly doing work for the intermediate 

teacher and not for the rest of the staff. The work that 

she did do for the other staff members was of such poor 

quality that the other teachers refused to give her work. 

(the principal approached the superintendent to fire the 

girl but was told that she was a member of the community 

and that it would create an unfavorable situation); and 

5) discussions with the intermediate teacher about these 

problems were futile as she would either deny having 

anything to do with them or would become hysterical and the 

conversation would end with her leaving the room screaming 

threats. 

The principal was in a diledma, he had collected a large 

amount of evidence against this teacher, but the superintendent 

did not appear to want to act on it. He did suggest however 

that the teacher could be transferred to the single-room 

Hutterite colony school nearby. 

The parents from the fundamentalist religious sect had 

continued to keep +he pressure up on the superintendent and 

towards the end of the first year he reacted by asking for an 

independent review of the schools operation by the Education 

department's Lethbridge Regional Office. He informed the 

principal (one day in advance of the regional office 

representative's arrival) that this was to provide an 

independent assessment of the school for the community as they 

distrusted the divisional office, and he wanted irrefutable and 
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demonstrable proof of the principal's competence in running and 

renewing the school. 

The conclusions of the Regional Office Representative were; 

the community at large was reasonably pleased with the 

improvements in the school, 

staff and student morale were higher than they had been in 

years, 

the parents were pieased with the increased communication 

from the school, 

the parents were pleased with the new curricular offerings 

(computer science, data processing, swim program, enhanced 

science program etc.), 

the changes had perhaps been implemented too quickly, and 

the principal should be more cognizant of minority demands 

within the community. 

Having established that the principal was competent to 

continue the academic credibility plan that the superintendent 

had for the school, he then reversed his decision to have the 

intermediate teacher transferred to the Hutterite colony as ~t 

was too close to the end of the year and he wanted to avoid any 

further changes in the school that would possibly upset the 

community (the assistant superintendent later confided to the 

principal that the notice of transfer sent to the intermediate 

teacher had been a bluff on the part of the superintendent), 
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YEAR 2 

The second year proceeded much like the first year except 

that; 

a majority of the fundamentalist religious group were now 

supporting the principal and were complaining about the 

treatment their children were receiving from the 

intermediate teacher, 

the students behavior within the school was markedly 

improved (grade 9 behavior problems had graduated), 

the primary teacher gas on maternity leave until February 

and her replacement wax a friend of the intermediate 

teacher, 

the intermediate teacher was now being less open in her 

defiance of the principal, 

some of the equipment in the school was being stolen or 

vandalized on weekends when the school was locked, 

keys were stolen from the principal's locked filing cabinet 

(one of which was found on the intermediate teacher's key 

ring, but the principal was told by the assistant 

superintendent to ignore it), 

the intermediate teacher would order the principalts 

children off the playground during her supervision, 

arguments erupted between the principal's wife and the 

intermediate teacher about whether the principal's wife 

should be in the school during school hours, abaut the 

principal's dog barking, about the principal's children 

coming too close to her fence, and 
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9) the principzl was continuously finding small pieces of 

broken glass in his backyard where his children played (the 

backyards of the principal and the intermediate teacher 

were only separated by a chain link fence.) 

The situation came to a head when the intermediate teacher 

and her husband ieft for the weekend and left their stereo on at 

a high volume. In consultation with the R.C.M.P.  and the 

chairman of the school board at 2 : 0 0  A.M. in the morning the 

principal was instructed to break in to the adjoining duplex and 

unplug the unit, Upon entering the premises the stereo unit was 

found facing the wall that joined the two units, only inches 

away from the wall, The intermediate teacher confronted the 

principal with the breakin during school on Monday morning. She 

was hysterical and was making wild statements about the 

principal being arrested for his actions. The principal calmed 

her down and gave her (as per R-C.M.P*  instructions) directions 

to phone the school division office. After school that day she 

and her husband raced into the school division office. The next 

day she was directed to attend a meeting with a Vice-chairperson 

of the Alberta Teachers Association where she was instructed in 

the purpose and meaning of the Association's Code of 

Professional Ethics, 

The aforementioned meeting seemed to eradicate her overt 

acts of insubordination for approximately four months, fn 

May/J.;nz of 4-5-4- ..--- -"- ----- ----- 
LI a~ yrczr a r l t r  ayaiir ~CLCXUIC caustic toward t he  s t a f f .  

During this time two parents of students in her class complained 

of strange reactions from their children when they returned 

home, such as nausea and vomitting- The children did not wish 
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to r e t u r n  to school the next day but would not explain why- 

Other parents z.mp;ained of her being violently angry on the 

school grounds or in her class. None of the parents however 

wanted this infurmatian to go any further than the principal's 

office as this teacher was married to the youngest son of the 

strongest and weafthiest family in the vicinity, and they all 

depended in sorce way on the benevolence of this family. 

The superintendent would not do anything about this probiem 

unless some of the parents came forward. The superintendent's 

health during this time became increasingly fragile. He was 

admitted to hospitsl several times, underwent stomach, colon, 

and liver surgery, and eventually resigned in July. 

The principal who was becoming increasingly worried about 

the continued good health of his children and his marriage, felt 

that he had had quite enough of this situation and resigned his 

position in June af that year. 

CLARPF'J[XXG THE PROBLEM 

In neither of the cases above is the question of the 

teacher" professiunal competence a factor in the difficulties 

that the teacher was haviny in the school. In fact the teachers 

involved do not seem to be having any problem in the school 

other than having an administrator above them. Case A seems to 

be a case of pure insubordination, although there were some 

uxsabstantizted reports of =rfifessionaf yL misconduct, Under the 

typology defined by Bridges and interpreted by this author the 

'incompetences of this teacher would fit the definition of 

bureaucratic failure almost perfectly. One additional note to 

add to this case is that the town where this occurred no longer 
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exists as of 1992, s i m e  the supporting mice went bankrupt, The 

whereabouts of the teacher now are unknown by the author. 

The case B falls somawhat short of the extreme 

insubordination of case A.  That the teacher was uncooperative 

and in some instances may even have been harmful to students was 

obvious (ethical failure?). Lack of cooperation by itself is 

not, however, a strong base for an insubordination charge and 

any harm caused to students was unsubstantiated by sufficient 

evidence. 

The key wording in insubordination charges is willful: It 

implies an obstinate and perverse determination to follow one's 

own will, despite arguments and advice to the contrary. Court 

definitions of insubordination vary from one jurisdiction to the 

next but in most cases a consistent, intentional refusal to obey 

a reasonable order, or persistent, willful, and intentional 

defiance of (or contempt for) authority usually constitutes 

insubordination. Not only must the teacher's misconduct be 

willful, defiant, continual, and prolonged, but in order to 

substantiate the charge the courts must see that the teacher has 

been admonished repeatedly regarding the action, and the action 

has continued long after the teacher was warned to stop (Grosse 

7 & Melnick, 1985, 37) , 

Lack of cooperation falls into the middle ground. In 
one case a teacher was fired on the basis of 
insubordination because he was late for class and failed to 
cooperate with the school administration. The court 
concluded that his failure to cooperate was defiant and 
contemptuous of authority, and this pattern of behavior 
threatened working relationships that were vital to 
maintaizing school operations. 

In a separate case, howcver, the court ruled that 
another teacher could not be dismissed for lack of 
cooperation when the charge against the teacher did not 
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allege that he had violated any specific rule or regulation 
--nor had the board claimed that the teacher refused to 
obey the authority of the superintendent or principal. 
(Grosse & Melnick, 1985, 41). 

Given the actions of the teacher in case B above (always 

just short of outright insubordination) and the lack of 

meaningful assistance from the central office administration, a 

case of insubordination against this teacher even with a large 

amount of supporting documentation, would have been difficult to 

uphold in court. 

UTILITY OF THIS STUDY 

This study is designed to promote a better understanding of 

the termination of teacher contracts in British Columbia. If 

administrators can examine the instances where the courts or 

quasi-judicial tribunals have reversed teacher dismissals, then 

they may be able to avoid the same errors when they face similar 

fact situations, Teachers nay also be able to examine instances 

of controversial teacher behavior resulting in discipline or 

dismissal by school boards and thus avoid placing themselves in 

a similar position by modifying their own behavior. 

This study may also be useful in education law classes at 

both the undergraduate and the graduate levels to familiarize 

prospective teachers and prospective administrators with the 

statutory rights of the people they supervise, their own 

statutory rights and responsibilities, and the statutory rights 

and responsibilities of their superiors. Cases that are 

described within this study may increase the awareness of both 

prospective teachers and prospective administrators of the 

subsidiary problem mentioned at the beginning of this chapter; 

'*the social conflict that arises when teacher behavior (on and 
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off the job) conflicts with the expectations of the school 

communitytv (Siracusa, 1991, p.2) and/or any of the stakeholder 

groups with a vested interest in the school. 

This study is not, however, an end in itself. It is merely 

a preliminary study to a more controlled research study that 

could be conducted on various types of responses to teacher 

failure categories and their respective success rates, 

LIMITATIONS OF THE STUDY DESIGN 

One limitation of this study is that this study misses the 

teachers who leave the profession voluntarily, are counselled 

out of the profession by a respected confidant, or are induced 

to resign through a negotiated settlement agreement. Some 

examples of teachers who leave the profession in the ways 

suggested above are: A)Young teachers with one to six years 

experience who find that they cannot take the class management 

or bureaucratic aspects of the profession but like the subject 

material, or, B) older teachers who find that their health, 

stamina, or teaching skills are no longer up to the stress level 

required by the profession, or, C) teachers who are facing 

dismissal due to charges of teacher misconduct, incompetence, 

insubordination, or neglect of duty. In addition a large number 

of teachers who take advantage of such empioyee assistance 

programs like Voluntary Resignation, Outplacement Counselling, 

Early Retirement Plans, Salary Indemnity Plans, Long Term 

Disability, or Career Transition Incentive Plans are not 

accounted for, nor analysed by this study. For example, 

McLaughlin (1988) analyzed 4 ~alifornia school district's whose 

evaluation systems encouraged gracious withdrawal from teaching. 
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In one district 10% of the districts teachers, (those evaluated 

as ineffective) were induced to resign over a four year period. 

In a second district 3% of the districts teachers were induced 

to resign in a manner similar to the first district over a ten 

year period. In a third district 86 out of the districts 350 

provisional teachers over a seven year period voluntarily 

resigned, in large part due to the extensive feedback generated 

by the district's evaluation system. Given these statistics 

from California school systems and the lack of known statistics, 

from British Columbian sources, the author believes that induced 

or voluntary resignation may play a very significant role in 

some British Columbia school districts. This factor is not 

taken into account within the defined limits of this study. 

A second possible limitation in this study is the 

inadvertent introduction of a subjective bias by the author due 

to the extreme situation that the author was involved in during 

his first administrative position. (see case B above) 

A third limitation in the design of this study is the 

absence of those tenured teachers dismissed from their teaching 

positions but who did not appeal to a Board of Reference or a 

Review Commission. This study does not take these teachers into 

account as the oqly places to find detailed enough information 

on their dismissals would be with the school boards who 

dismissed them or with the Ministry of Education or with the 

College of ~eachers .g  The author I s  initial expectation after 

compiling the data for table 4 ( 9 )  was that the number of 

teachers who accepted termination of their employment without 
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putting up a struggle would be a large proportion in comparison 

to the number who appealed their dismissal. 

A fourth limitation of this study results not from a design 

limitation but an access limitation as required by the Ministry 

of Education and the College of Teachers non-disclosure 

agreements (appendices I & M). In the Bridges and Gumport study 

of teacher dismissal in the United States, the reliability of 

coding was checked by using two different investigators, rating 

the cases under the same teacher failure coding system. This 

was performed on two different occasions by both investigators, 

four months apart. Since the cases studied by the Bridges and 

Gumport study were public documents they were able to use two 

different investigators at two different times. This author did 

not, however, have that luxury as the documents examined in this 

study were closed files requiring only a single researcher at 

only one specified time when many of the staff at the College of 

Teachers had holidays scheduled (so that an office and a 

microfiche reader were available for the author to use). This 

lack of a reliability check on the author's coding of cases 

introduces another possible source of error into this study. 

A fifth limitation of this study is its current relevance. 

Due to the legislative basis of Boards of Reference and Review 

Commissions, this study had applicability to British Columbia, 

prior to the January 1, 1988 changes to the Public Schools Act. 

However, its applicability is lessened somewhat due to the 

introduction of Bills 19 and 20, and the creation of the College 

of Teachers. The appeal of a dismissal after January 1, 1988 in 

B.C. is now subject to "the grievance provisions of the 
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collective agreement [between a teachers union local and a 

school board] and Part 6 of the Industrial Relations A c t "  (s. 

122 (2) R.S.B.C. Chap 375). 

A sixth limitation of this study is its general 

applicability to other provinces or countries. Due to the 

legislative basis of Boards of Reference and Review Commissions, 

this study has applicability to British Columbia, but only 

limited applicability to other provinces or countries. The 

general questions raised by the issues in this study may, 

however, be applicable to other jurisdictions. 

F s 2 . t s s  
the term in British Columbia used to describe a teacher that has been granted tenure by a 

school district. 

* in this study examples of dismissals by school boards that have been reversed on appeal by 
quasi-judicial tribunals (Review Commission and Board of Reference) or judicial review will 
show that school boards often do not take into account situational incompetence, extraneous 
factors that cause temporary incompetence, or do not provide enough evidence to show 
beyond a doubt that the teachers conduct is irremediable. 

3 This typology of "teacher failurer' should not encompass only failure within tha teacher but 
as we shall see later in this treatise, should encompass failure within the organization to 
recognize situations which, if ignored or not perceived by administrators can lead to 
situational incompetence, frustrated insubordination, neglect of duty, excessive absenteeism, 
or even frustrated misconduct. 

A similar practice was followed by Piddocke, (1989). 

BOWL Derogatory slang. a very conservative person whose attitudes and reactions are 
characterized by bigotry and philistinism. (Gage Canadian Dictionary, 1984). -- this definition 
fit many of the local residents in that part of southern Alberta quite well. 

The area included a Hutterite colony, Roman Catholics, 7th Day Adventists, Lutheran, and 
a fundamentalist baptist sect with no formal name known to outsiders. They are only known 
by &e name of "two-by-two'sn. 

This definition and the quotation below by Grosse and Melnick are derived from American 
jurispntbence, however, it is appiimbie in this case diie to ihe fix: that even a Camdim c ~ u r t  
would require a record of continual and prolonged defiance of authority to substantiate an 
insubordination charge. 

s- 126 of the former Public School Act @re-Jan. 1, 1988) stated: 
The h a r d  shall without delay r e p 3  to the ministry a termination, dismissal or 

suspmion of a teacher in the school district, with reasons for it. 
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s. 126 of the current Public School Act (after-Jan. 1, 1988) states: 
(1) Where a board dismisses or disciplines a teacher or an administrative officer it 

shall, without delay, report it to the ministry and the council of the college, giving rcasons. 
(2) Where a teacher resigns, the board shall inform the council of the college of the 

circumstances of the resignation where the board considers that it is in the public interest to do 
SO. 
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f3iAPzm2 

-BACKGROUND- 

Teacher incompetence and dismissal is by its very nature a 

very broad realm of study covering a large number of social 

issues. To provide some structure to the literature search and 

make the sheer volms and variety of documents on the subject a 

little more camprehensible, a modification of the exploratory 

case study method for reviews of multivocal literatures (Ogawa 

and Malen: 1991) was used. The following categories were used 

to illustrate the various facets of the issue of teacher 

dismissal; 

1) Legislative basis and reasons for teacher dismissal, 

2) Legal terms and definitions from the perspective of 

education law litigation decisions, 

a) administrative procedural fairness, 

b) arbitrary actions, 

c) capricious actions, 

d) declaratory judgement actions, 

e) procedural due process, 

f) substantive due process, 

g) error of law on the face of the record, 

h) immorality, 

i] incompetence, 

j) insubordination, 

k) natural justice (Canada/England), 

i) audi alteram partem, 

ii) nemo judex in causa sua potest 

1) neglect of duty, 
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m) precedent, 

n) sources of law, 

o) stare decisis, 

pf subordinate legislation, 

q) summary judgement , 

r) tenure, 

s) types of law, 

i) administrative law, 

ii) legislative or statute law, 

iii) procedural law, 

iv) substantive law, 

t) writ of certiorari, 

u) writ of mandamus, 

3 )  Uncertainty and unpredictability in legal analysis, 

4 )  Factors influencing teacher dismissal, 

a) substantive due process, 

b) reasons for using American litigation examples, 

c) procedural due process, 

d) natural justice, 

e) evolving trend in legal interpretation of natural 

justice and due process 

f) other important due process considerations, 

i) preannounced policies, rules, and regulations, 

ii) aspects of reasonable notice in administrative 

tribunals, 

iii) arbitrary and capricious actions of school 

boards, 

iv) reasons for termination to be based on a thorough 
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inquiry, 

v) situational incompetence in teachers deemed to be 

'at riskf, 

g) correct and incorrect responses to the problem of 

teacher dismissal, 

h) immorality and misconduct, 

5) Educational administrators duty 

LEGISLATIVE BASIS FOR TEACHER BISHISSAL 

In Canada, with the exception of British Columbia, all 
provincial public school legislation has combined teacher 
misconduct and incompetence under one section concerned with 
cause for teacher dismissal. British Columbia public school 
legislation [was] unique in the provision for a separate 
statutory procedure for dismissal for the cause of misconduct 
and for termination of a continuing teacher contract for the 
cause of incompetence. (Marshall, 1986, p.10) 

The legislative basis and various reasons for teacher 

dismissal in British Columbia are to be found in Part 7 of the 

11 part British Columbia Public School Act (P.S.A.), Chapter 375 

of the Revised Statutes of British Columbia (R.S.B.C. Chap. 

375). Part 7 is the section of the legislation that deals with 

the appointment and dismissal of teachers, the certification of 

teachers and cancellation of certificates, and salary 

negotiations. Specifically section 122 of the P.S.A. provides 

the statutory procedure for discipline or dismissal of teachers 

for just and reasonable cause1. Prior to the amendments 

included in Bill 20 (s. 57-58), the previous School Act (s. 

122.1(1)) defined terminations for cause as gross misconduct, 
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neglect of duty, refusal  or neglect to obey any lawful order of 

the board, or (s. 122.2(1)) as criminal offence charges. 

122. (1) A board  may a t  a n y  t i m e  suspend a t e a c h e r  w i t h  or 
w i t h o u t  pay from the performance o f  h i s  d u t i e s  

( a )  for  m i s c o n d u c t ,  n e g l e c t  o f  d u t y  or r e f u s a l  or n e g l e c t  
t o  obey a l a w f u l  o r d e r  o f  the board;  ox 

(b) where the t e a c h e r  h a s  been charged w i t h  a c r i m i n a l  
of fence and the board believes the c i r c u m s t a n c e s  
c r e a t e d  by it r e n d e r  it i n a d v i s a b l e  for  h i m  t o  
c o n t i n u e  h is  d u t i e s .  

( 2 )  A board  t h a t  h a s  suspended a t e a c h e r  s h a l l  
fa) a p p o i n t  a d a t e  w i t h i n  7 d a y s  o f  the s u s p e n s i c n  when the 

t e a c h e r  s h a l l  have  the o p p o r t u n i t y  o f  m e e t i n g  w i t h  the  
d i s t r i c t  s u p e r i n t e n d e n t  o f  s c h o o l s  and t h e  board ,  or 
the d i s t r i c t  s u p e r i n t e n d e n t  o f  schools and a committee 
o f  the board ;  and 

(b) where the t e a c h e r  i s  suspended u n d e r  s u b s e c t i o n  (1 )  ( a ) ,  
w i t h i n  7 d a y s  o f  the m e e t i n g ,  r e i n s t a t e  the t e a c h e r  
w i t h o u t  loss o f  s a l a r y ,  or, a f t e r  the notice r e q u i r e d  
b y  the r e g u l a t i o n s ,  d i s m i s s  h i m  on the same grounds  on 
which  he i s  suspended or t a k e  other a c t i o n  p e r m i t t e d  b y  
the r e g u l a t i o n s  .... 

The corresponding subordinate legislation (P.S.A. 

Regulations) which facilitated the implementation of the former 

section 122 were regulations 66 and 67; 

6 6 .  [ 1 2 2 ] ( 1 )  Where a board suspends  a t e a c h e r  u n d e r  sec t ion  
122 o f  the A c t ,  it s h a l l  send  b y  r e g i s t e r e d  m a i l  a d d r e s s e d  
t o  the t e a c h e r  a t  h i s  f a s t  known a d d r e s s ,  a notice of 
s u s p e n s i o n ,  and s h a l l  s t a t e  therein the grounds  f o r  the 
s u s p e n s i o n .  
( 2 )  Where a board d i s m i s s e s  a t e a c h e r  u n d e r  section 222 o f  
the A c t ,  it s h a l l  s end ,  b y  r e g i s t e r e d  m a i l  a d d r e s s e d  t o  the 
t e a c h e r  a t  his  l a s t  known a d d r e s s ,  a notice o f  d i s m i s s a l  
t h a t  s h a l l  be e f fec t ive  not l o n g e r  t h a n  3 0  d a y s  f o l l o w i n g  
the d a t e  t h a t  the notice i s  m a i l e d .  
(3) Where a board  h a s  suspended a t e a c h e r  u n d e r  s e c t i o n  
122  (1) ( a )  o f  the A c t  it may, w i t h i n  7 d a y s  o f  the i n t e r v i e w  
u n d e r  s u b s e c t i o n  2 ( a ) ,  d i r e c t  t h a t  the t e a c h e s  
(a) be f u r t h e r  suspended for such  p e r i o d  of t i m e  a s  the 

board  may d e c i d e ,  t e r m i n a t i n g  n o t  l a t e r  t h a n  the end 
o f  the t e r m  next f o l l o w i n g  the t e r m  d u r i n g  w h i c h  the 
t e a c h e r  was suspended ,  and may a l s o  d i r e c t  t h a t  there 
s h a l l  be p a r t i a l  or comple t e  ioss o f  s a i a r y  and 
benefits d u r i n g  a11 or p a r t  o f  the p a s t  or f u t u r e  p a r t  
of the suspensior?,  or both; or 

(b) be r e i n s t a t e d  i m m e d i a t e l y  s u b j e c t  t o  the loss o f  
s a l a r y  and benefits for a n y  p o r t i o n  or a l l  of the 
p e r i o d  of sus_pensiol?. 



Chapter 2 Page 36 

and the teacher shall ,  unless he resigns i n  accordance with 
the provisions of the Act ,  resume h i s  repfar duties a t  the 
end o f  the period of suspension, 

6 7 .  [122f The provisions o f  section 122 o f  the Act for 
suspension and dismissal apply t o  every teacher, whether on 
probationary or temporary appointment, or continuing 
contract. 

Sections 123 and 130' [repealed 1987-19-653 of the former 

P . S . A .  dealt with matters of teacher competence. Specifically 

the termination of teacher contracts for incompetence was dealt 

with in section 123. D. J. Marshall, 1986 p. 61 described this 

section in the following manner; "In stark contrast to the 

statutory provision for dismissal for misconduct, section 123 of 

the School Act is very vague, indefinite and gives little if any 

indication of its intended use. Section 123 reads as follows: 

123.  (I) Subject t o  section 120 (9), and the regulations, e i ther  
party t o  a continuing contract under section 1 1 9 ( 2 )  may 
terminate the contract by giving i n  writing a t  l eas t  30 
days1 notice t o  the other party, and the termination shall 
take e f f e c t  a t  the end o f  a school term, or, by agreement, 
a t  an earl ier  date- 
(2 )  Except as otherwise provided i n  t h i s  Act, a board 
shal l ,  a t  l eas t  30 days prior t o  the issue o f  a notice o f  
termination o f  a contract, give the teacher a written 
notice o f  i t s  intention t o  give a notice o f  termination and 
shall set  a time for a hearing within 20 days o f  the issue 
o f  the notice o f  intention, a t  which the teacher shall have 
the opportunity t o  meet with the d i s t r i c t  superintendent o f  
schools and the board, or with the d i s t r i c t  superintendent 
o f  schools and a comm~ttee o f  the board. 
(3) the teacher may be accompanied by another teacher or by 
a member o f  the s t a f f  o f  the Brit ish Columbia Teachers' 
Federation, who may represent him or advise him during the 
interview referred t o  i n  subsection ( 2 )  . 
Section 120 (9) , to which s. 123 (1) is subject, says very 

simply that a teacher transferred from one assignment to another 

may resign immediately by notice in writing to the board if he 

does not wish to comply with the transfer order. This is of no 

real assistance in interpreting the section.... .... But under 
what circumstances may a board terminate a continuing contract 
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statute itself, but in regulation 65 (see Appendix T: Procedural 

handbook for Review Commission Chairmen) which provides that a 

board may terminate a continuing contract of a teacher only 

after receipt by the board of at least 3 reports, issued in 

accordance with the regulations, indicating that the learning 

situation in the teacher's classroom or the performance of the 

teacher is :less than satisfa~tory'.~~ (Marshall, 1986, p.61) 

Section 1302 of the former P.S.A. was directly relevant to 

the appeal from ter~ination of the tlless than satisfactory' 

teacher, it stated; 

130. (1) Except i n  the case o f  a teacher on a probationary 
appointment, a teacher whose appintment or contract has 
been terminated by  a board under section 123 o f  t h i s  Act 
may, within 10 days o f  receipt o f  notice o f  termination, 
and i n  accardance with the regulations, request the 
minister t o  direct that a review commission review the 
termination. 
( 2 )  On receipt o f  a request under subsection ( 2 1 ,  the 
minister shall direct the chairman o f  one o f  the review 
commissions established under t h i s  Act t o  proceed without 
delay with a review o f  the termination. 
(3) The review commission designated under subsection(2) 
shall ,  i n  accordance with the regudations, investigate and 
review the matters referred t o  it, and confirm or reverse 
the action o f  the board; and the decision of the review 
commission i s  final and binding on the teacher and the 
board. 
( 4 )  Where a review commission directs that the action of 
the board be reversed, the board shall promptly reinstate 
the teacher. 
( 5 )  T h e  minister s f i a f l  appoint, when required, the number 
o f  review commissions he considers necessary. 
( 6 )  Each review c u m i s s i m  shall consist o f  

(a) a chairman appointed by the minister, f r o m  among 
persons qualified under paragraph (b) w i t h i n  the 5 
p a r s  immediately preceding the date of h i s  
appointment; 

(bJ 2 members appinted by the minister, one of whom 
shalf be Srum among persons nominated by the 
executive o f  the British Columbia Teachers' 
Federation and one o f  whom shall be from among 
persons nominated by the executive o f  the British 
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Cofuzbia School Trusteesf  Association, and each 
of w h m  sha f i  be 
[l f act ive ly  engaged i n  education i n  the  

Province, as evidenced by appointment t o  the  
staff o f  a board, college, provincial 
i n s t i t u t e ,  univers i ty  or some other 
educationaf i n s t i t u t i o n  established under 
t h i s  Act, the  College and I n s t i t u t e  Act or 
the  University Act; and 

f i i )  R O ~  a member o f  the s t a f f  o f  e i t h e r  the  
Bri t i sh  Cofnmbia Teachersf Federation or  the 
Bri t i sh  Columbia School Trustees'  
Association. 

The aforementioned excerpts from the P.S.A. and the P.S.A. 

regulations existed in the legislation relatively unchanged from 

their inception to their repeal on Jan. 1, 1988 (see Appendix 

A ) .  They dealt with the ability of a board to terminate a 

teacher on a continuing contract for reasons that have been 

described in education l a w  literature as 'cause'. Adequate 

cause for dismissal of tenured faculty has had a number of 

different connotations over the past few decades, The American 

Association of University Professors (A.A.U.P.) in its 1940 

Statement on Academic Freedom and Tenure acknowledged 

incompetence and m o r a l  turpitude as the two specified causes for 

termination ( A - A . U . P . ,  1977). More recent literature 

(Hendrickson, 1988; Lovain, 1984) suggests three subcategories 

of the tern incompetence as generally described in A,A.U.P. 

documents: incompetence, insubordination, and neglect of duty. 

Xost American latenure statutes typically define cause for 

dismissal broadly as including immorality, incompetence, 

insubordination, physical or mental incapacity, neglect of duty, 

or other sufficient cause," (Citron, 1985). 
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Another area a f  'cause' in B r i t i s h  C01umhia legisfation 

where a school board would be authorized to terminate a teachers 

continuing contract is section 107. In this section 

the board, on the advice of a school medical officer 
may require a teacher to undergo a medical examination, If 
the teacher fails or refuses to be examined, he may be 
summarily dismissed fs.107[2)). In the event that the 
medical examination of the teacher shows that the physical, 
mental, or emotional health of the teacher is such as to be 
injurious ts the pupils of the school, then the board is 
required to suspend the teacher for as long as the 
disability continues. The teacher cannot be dismissed 
because of this disability, but will also not be allowed to 
return to his duties until he delivers to the board a 
certificate signed by the school medical officer permitting 
his return fMarshaff, 1986, p.58). 

The three grounds above which constitute 'cause' for 

termination of a teachers continuing contract are not the only 

reasons outlined in the statutory legislation for termination of 

a teacher's contract. Although it is the responsibility of the 

school board to hire teachers, they may only hire teachers who 

have the two3 main quafificaticns of teachers as set out in the 

Act (s.119(2)). These qualifications are; 

I) that a teacher must be a member of the College of 

Teachers and hold a valid 3.C. teaching 

certificate,(s. 1451, {limited exceptions),[previ~usly issued 

by the Ministry of Education, but as of Jan. 1/88, these 

duties were given tu the Coilege of Teachers). 

2) that a teacher has not attained the age of 65 years, 

fsinisterial exceptions may be allowed if the teachers 

services are required in the interest of education, or if a 

school board annually requests the re-engagement of the 

teacher up until TO years of age, ( s .  147). 
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If a teacher no longer fulfills either of these 

qualifications, a board may be required or authorized to 

terminate his contract. With respect to the first 

qualification, if a teacher's certificate is cancelled or 

suspended that person may not be employed as a teacher in a 

public school until the suspension is lifted. Such a 

cancellation or suspension may occur pursuant to a disciplinary 

action by the Council of the College of Teachers; or pursuant to 

s. 35.1 of the Teaching profession Act; the Lieutenant Governor 

in Council may, for just and reasonable cause, cancel or suspend 

a certificate of qualification of a person who is not a member 

of the College of Teachers. 

With respect to the second qualification for employment as 

a teacher in British Columbia, this provision seems ripe for a 

court challenge under the equality provisions of the charter of 

rights and freedoms. 

With respect to a qualification for employment which was 

present in the former P.S.A. from 1973 to 1987, the stipulation 

that a teacher in British Columbia hold membership in the 

B . C . T . F . ,  (s. 140-141 amended Jan. 1, 1988) ; this stipulation 

although repealed is still very much in effect. All collective 

agreements negotiated between British Columbia school districts 

and their local unionized teachers associations require a 

"closed shop" which in effect requires that teachers in a 

district are members of the local teachers association in order 

to teach in that school district, and all local teachers 

associations along with all their members have membership in and 

pay dues to the B,C-T.F. This collective agreement language has 
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been challenged in the courts. However, thus far, it has been 

upheld, and therefore membership in the B.C.T.F. although 

vicarious through the union locals, is still a hidden 

requirement of employment for a teaching position in public 

schools in British Columbia. This is not the case for all 

Administrative Officers (vice-principals up to superintender:'.;:) 

who are designated by the current school act to be management 

and thus not part of any locally negotiated collective 

agreement. 

In her discussion of the reasons for contract termination 

of teachers in British Columbia, D. J. Marshall in 1986 (prior 

to the 1988 amendments) stated the following about the 

B.C.T.F.'s powers to expel1 members: 

The B.C.T.F. may in accordance with its by-laws, which must 
be approved by the Lieutenant Governor in Council, expel a 
teacher from membership in the federation. By-law #7 of 
the federation provides for the termination of the 
membership of any member who has been guilty of conduct 
harmful or prejudicial to the interests of the B.C.T.F., or 
guilty of a breach of the code of ethics of the federation 
that articulates general rules of conduct in relation to 
pupils, colleagues, and the federation. To date, according 
to information obtained in an interview with the past- 
president of the B-C.T*F., two teachers have had their 
membership suspended as follows: one suspension was the 
result of 'conduct harmful to the federation1 and the other 
was for child abuse. Also, in 1954, a teacher's 
certificate was suspended because she failed to pay her 
fees to the B.C.T.F. 
A teacher who is expelled from membership in the B.C.T.F. 
has a right of appeal to the Lieutenant Governor in council 
(s. 142(2)). Some leeway is granted to the board in 
dismissing a teacher expelled by the B.C.T.F., since the 
atatut2 p-o~ides that where the board so determines, an 
expulsion shall not have the effect of terminating 
employment in a school before a date to be fixed by the 
board, although that date shall not be later than the end 
of the then current school year (s.142(5)). (Marshall, 
1986, p.5;) 
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There are two remaining sections of the Act which authorize 

school boards to terminate continuing contracts. The first is 

section 130.1 (1) which was an amendment to the Act May 30. 1985 

(Royal assent received on May 24, 1985). It was classified as 

School Amendment Act, S.B.C. 1985, c.40 and states (in part); 

in s.1 of the amending act; 

Reductions in force 

130.1 (1) in this section 
tassociationl means an incorporated or unincorporated 
association of teachers in a school district; 

'layofft means to terminate, under an agreement referred to 
in subsection (2), a continuing contract of a teacher. 

(2) In addition to those matters that may be 
negotiated under Division (2) of this part, a board and an 
association may enter into an agreement for layoff of 
teachers in the school district due to: 

(a) a discontinuation or reduction in the level of a 
program, activity, or service, 

(b) a change in the organizational structure of the 
school district, or 

(c) the amount of available operating funds. 

(3) An agreement made under subsection (2) shall 
include provisions respecting 

(a) procedures by which layoffs will be implemented, 
(b) recall rights 
(c) severance pay, and 
(d) the manner of resolving disputes that may arise 

under the agreement. 

(4) An agreement made under subsection (2) expires on 
June 30 of the year after the year that it was entered 
into. 

(5) Where a board and an association do not reach an 
agreement under subsection (2) by May 15 in any year to 
cover the next fiscal year, there shall be deemed to be an 
agreement between the board and the association covering 
that next fiscal year and containing terms in the Schedule, 
and that deemed agreement is binding on the board, the 
association and all teachers employed under a continuing 
contract with the board. 

in s.3 of the amending act 

Interpretation 
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1. In this Schedule 
fassociationf means an incorporated or unincorporated 
association of teachers in a school district; 

*layofft means to terminate, in section 2 of this Schedule, 
a continuing contract of a teacher. 

Rights to lay off 

2. In addition to any other powers of a board, the 
board may lay off a teacher in accordance with this 
Schedule due to 

(a) a discontinuation or reduction in the level of a 
program, activity, or service, 

(5) a change in the organizational structure of the 
school district, or 

(c) the amount of available operating funds. 

Determination of layoff 

5. (1) In determining which teachers in a school 
district should be laid off and which teachers should be 
retained, the board shall take into account 

(a) current demonstrated ability, 
(b) qualifications, and 
(c) service seniority, 

for available positions. 
(2) Where in respect of an available position, 

current demonstrated ability and qualifications are met by 
2 or more teachers, service seniority shall prevail. 

Disputes 

7. (1) Where a difference arises between an 
association and a board respecting the interpretation, 
application, operating, or alleged violation of this 
Schedule, including a question as to whether a matter is 
arbitrable under this section, either of the parties may 
notify the other party in writing of its desire to submit 
the difference to arbitration. 

(6) The arbitrator shall hear and determine the 
difference and issue a decision that is final and binding 
on the parties and any teacher affected by it. 

(7) An arbitrator has the authority necessary to 
provide a final and conclusive settlement of the dispute. 

(12) The decision of the arbitrator is binding on 
(a) the parties, and 
(b) the teachers bound by this Schedule who are 

affected by the decision, 
and they shall comply in all respects with the decision. 
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(14) The Arbitration Act does not apply to an 
arbitration under this Act. (West Vancouver Teachers 
Association v. The Board of School Trustees of School 
District #45)  

In her discussion of this additional subsection which was 

added to section 130 of the Act, D. J. Marshall, 1986 concluded 

"Any academic tenure consideration in the concept of a 

continuing contract was undermined in May 1985 with the addition 

of section 130.1 to the School Actw. Predictably, a test of 

misuse of this recently added section of the Act came on July 

15, 1985 with the dismissal of a 17 year veteran of the West 

Vancouver School District. The case was taken to arbitration by 

the West Vanc~uver Teachers Association in September 1985 where 

the arbitrator's decision found in favour of the school board's 

decision. The case then went forward to judicial review in the 

British Columbia Supreme Court on April 21, 1986 with the West 

Vancouver School Board as respondent and the British Columbia 

Attorney-General as co-respondent. In her decision Madam 

Justice southin stated 

'@The Act, which enables school boards to lay off teachers 
for certain limited reasons, has but one purpose: the 
control of expenditure. It was not the object of this Act 
to enable school boards to terminate incompetent teachers 
although that may be an incidental effect .... here there 
was evidence upon which the arbitrator could reasonably 
have concluded that the Board used the new Act to rid 
itself of a troublesome pedant .... Mr. Callow, despite his 
long years of service, has been a thorn in the side of the 
West Vancouver School Board ..,. The procedure for 
terminating a teacher for incompetence is complex .... I 
have given this dreary recital sf the statutory 
requirements for termination to show how difficult it is 
for a schwl board t= fire a teacher. I find the Board 
must have been painfully aware of the difficulties it would 
face if it attempted to use those powers in Mr. Callow's 
case .... No minute was adduced in evidence to show that 
the Board ever intended to lay off a certain number of 
teachers under the new statute .... From all this, I 
conclude that an arbitrator who instructed himself properly 
could reasonably have determined that the board used the 
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new act for an improper purpose; i.e., he could reasonably 
have held that the lay-off was not 'due tot any of the 
factors, but due to the Board's desire to terminate this 
man who was a trouble to it. Had the arbitrator found a 
purpose outside the statute, his duty would have been to 
reinstate Mr. Callow .-.. Counsel for the respondents 
argues that Clause 7 of the Schedule prevents judicial 
review, 

I do not agree. First, the arbitrator was not a mere 
private tribunal, see Port Brthur Shiobuildina Csmgany Y, 

Arthurs al [I9691 S.C.R. 85. Secondly, not to ask the 
threshold question arising on a statutory power embodied in 
an agreement between a statutory tribunal, i,e., the Board 
and an association representing persons who have themselves 
statutory rights, i,e., teachers under the School is to 
be 'patently unreasonable'. 'Unreasonablet in that context 
does not mean that failure to ask was silly or foolish. The 
error of law which was made, in my judgement, in this case 
goes to the very root of the whole process established by 
the amending Act of 1985. Whether wisely or no, the 
Legislature, by s. 123, has put stringent safeguards on 
termination. A teacher has a right to the protection of the 
procedures for termination in the Act and the regulations I 
have quoted. 

The final question is what order I should make. I 
have the power under the Judlclal Rev . . 

iew PrOcedure 
R.S.B.C. 1979 ch. 209, s.5 to remit this matter to the 
arbitrator. My inclination is to do so." 

Having given instructions in her decision as to what a 

reasonably informed arbitrator would do in this case, then 

remitting the case back to the arbitrator was a moot point. The 

decision of the arbitrator and of the West Vancouver School 

Board was quashed. This effectively plugged the loophole in the 

legislation that boards would have used to terminate teachers 

deemed incompetent through the mechanism of financial exigency. 

The last sections of the Act requiring the termination of a 

teacher's continuing contract are s. 150 and reg. 58 where the 

appointment of a teacher as an officer in the Ministry of 

Education requires that the teacher be released from contract on 

24 hoursf notice. 

In summen, pursuant to the Public School Act as it existed 

before the introduction of bills 19 & 20, the statutory 
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framework for the termination of continuing teacher contracts in 

British Columbia as set down in the British Columbia Public 

School Act and the School Act Regulation was; 

a) s.107 - failure to pass or receive a medical examination 
required by the board, 

b) s.122 - misconduct, neglect of duty, refusal or neglect to 
obey a lawful order of the board or criminal offence 

charges, (just and reasonable cause since 1987 

amendments) , 

cf s-122.1 - less than satisfactory learning situation or 
administrative performance, 

d) s.130.1 - reduction in force due to program elimination, 
organizational structure change, or financial 

exigency, 

f) s,145 - cancellation of a COT member's teaching 
certificate by the council ~f the COT, or 

cancellation of a non-members teaching certificate by 

the Lieutenant Governor in Council, 

g) s.147 - mandatory retirement, 
g) s.150 - appointment as an officer in the Ministry. 

Eeaal-uneflnltlona 
. . . 

In continuing this review of recent education law 

literature, I need to define a number of rather legalistic terms 

which are going to start popping up like weeds. These 

definitions will not for the most part, be the strict legal 

definitions as delineated in Black's Law Dictionary. They are 

defined, however, in terms of the common law definitions arising 
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from education law litigation, both in the United States and 

Canada. Many of these definitions come from education law 

reviews and actual court decisions which add meaning and 

relevance in an education law context to otherwise broad or 

vague terms. The following discussion outlines these 

definitions and the controversies in education law litigation 

decisions regarding some of these terms and reviews their 

relevance to teacher incompetence and dismissal. 

Absolute Discharge 

- a judicial disposition of a criminal case wherein the 
accused is found quilty of the offence but is discharged without 

any conditions and is deemed in law not to have been convicted 

of the offence (Proudfoot, 1988, p.367). 

Administrative Procedural Fairness 

- is a concept similar to natural justice in that it 
guarantees certain procedural safeguards such as providing an 

opportunity to be heard. The concept of fairness resembles 

natural justice and is involved with the notion of fair play. It 

was considered necessary, even in the absence of statutory 

provisions and a finding that the act of dismissal was an 

administrative act, to observe 'fairness'. In other words, a 

backdoor approach was used to provide for the application of 

fair procedure to all acts of dismissals of public office 

holders, no matter if classified as administrative or quasi- 

judicial or judicial. The case in which this concept is 

enunciated is Nicholson v. Haldiman-Norfolk Regional  Board of 

 omm missioners of Police e t  a l ,  Pronounced on October 3, 1978 in 

a five to four decision, the majority of the Supreme Court of 
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Canada decided that the act of dismissing a poiice constable was 

an administrative act. It took the concept of natural justice, 

which admittedly applied to judicial or quasi-judicial acts 

only, and effected a concept called llfairness" to be applied to 

administrative acts (Anderson, 1979, 18). 

Arbitrary 

- means fixed or done capriciously or at pleasure. An act 

is arbitrary when it is done without adequate determining 

principle; not done according to reason or judgement, but 

depending upon the will alone, -absolute in power, tyrannical, 

despotic, non-rational, -implying either a lack of understanding 

of or a disregard for the fundamental nature of things .... 
(Phay, 1984, 14). 

Capricious 

- means freakish, fickle or arbitrary. An act is 

capricious when it is done without reason, in a whimsical 

manner, implying either a lack of understanding of or a 

disregard for the surrounding facts and settled controlling 

principles .... Arbitrary and capricious in many respects are 

synonymous terms. When applied to discretionary acts, they 

ordinarily denote abuse of discretion, though they do not 

signify nor necessarily imply bad faith. (Phay, 1984, 1414 

Conditional Discharge 

- a judicial disposition of a criminal case wherein the 
accused is found quilty of the offence but is discharged upon 

certain conditions. If the conditions are fulfilled then the 

accused is deemed in law not to have been convicted of the 

offence (Proudfoot, 1988, ~ ~ 3 7 0 ) .  
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Declaratory Judgement Action (U.S.) 

- an action defined by statute that allows courts to 
declare rights, status, and legal relations to relieve 

uncertainty regarding those rights. It permits a wider scope of 

judicial review because of the nature of the action as a de novo 

proceeding (Popovich, 1991, 539). 

De N o v ~  (Trial) 

- a iatin term meaning to try a case again as if the first 
trial did not exist (Westis Legal Thesaurus/Dictionary, 1985) 

Due Prscess - Procedural (U.S.) 
- similar to the Canadian concept of Natural Justice. 

Procedural due process provides protection against actions by 

public officials which are fraudulent, arbitrary, unreasonable, 

unsupported by substantial evidence, not within their 

jurisdiction, or are based on an error of law (Popovich, 1991; 

Foesch v. Independent School Dist. No. 646 Minn.). 

Due Prscess - Substantive (U.6.) 
- a constitutional guarantee which provides the protection 

of such basic rights as speech, press, religion, assembly, and 

equal protection as listed in the First, Thirteenth, and 

Fourteenth, Amendments to the U.S. Constitution (Dolgin, 1981, 

18) . 
Error pf hghZ on the Face of the Record 

- this is ground for judicial review. This ground has to 

do with whether a tribunal or lower court made a mistake about 

how the law or the evidence should be used, and whether the 

mistake was obvious. A court can examine the record of a 

hearing to see what evidence the decision was based upon. If 
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the court finds from the record that there was no obvious 

evidence to reasonably support the decision, then it will find 

that decision was incorrect in that there was an error of law on 

the face of the record. In such a case, the court may grant a 

writ of certiorari and quash the tribunal's decision (Harrison, 

1982, 241). 

Immorality 

- contrary to good morals; inconsistent with rules and 
principles of morality; inimical to public welfare according to 

the standards of a given community, as expressed in law or 

otherwise (Black's Law Dictionary, 1979). 

Incompetence 

- the inability or unfitness to discharge required duties 
(Black's Law Dictionary, 1979). 

Insubordination 

- the failure to comply with the policies or directives of 
a superior or the institution, or some form of uncooperative and 

disruptive behavior (Black's Law Dictionary, 1979). 

Jurisdiction 

- The extent of a court's authority to hear a case; also 
the geographical area within which a court has the right and 

power to operate. Original jurisdiction means that the court 

will be the first to hear the case; appellate jurisdiction means 

that the court reviews cases on appeal from lower court rulings 

(Proudfoot, 1988, p.373). 
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Hatural Justice (CanadalEnglanb): 

(a) Audi Alteram Bartea 

- Latin term describing the first of the two rules of 
natural justice which in literal translation dictates that both 

parties to a dispute must be heard. One requirement under this 

rule is that there must be a fair hearing. Included therein are 

the related notions that each party has a right to receive 

notice of a hearing, and, during the course of a hearing, each 

party has the right to rebut the evidence adduced, to cross- 

examine witnesses, and to obtain legal representation, if 

desired (Gall, 1977, 265). 

(b) Neme Judex in Causa Sua Potest 

- Latin term describing the second of the two rules o f  

naturzl justice that includes, essentially the notion that all 

forms of bias , .,.. or the apprehension of a likelihood of 
bias, . , . . (Anderson, 1979, 8) must be excluded from the 
considerations of administrative tribunals (Gall, 1977, 265). 

Heglect of Duty 

- the failure to meet an obligation specified by the 
employer (Black's Law Dictionary, 1979). 

Precedent 

- after a case is heard and a decision is reached, that 
decision becomes a precedent for judges in lower courts in 

dealing with similar fact situations (Harrison, 1982, 239). 

Quasi-Judicial 

- the case-deciding function of an administrative agency 
following its orm procedure and rules of natural justice as 
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d i s t i n c t  from 3 judicial decision of the courts following strict 

legal procedgre (P roud f so t ,  1983, p.376). 

Quash 

- to annul; set aside; make void (Proudfoot, 1988, ~ ~ 3 7 6 ) .  

Sources of Law 

- the derivation of all Canadian law specifically court 

judgements, legislative statutes, or subordinate legislation 

(Marshalf, 1986, 3 1 ) .  

Stare Decisis 

- a Latin term that means fto stand by previous decisionst 

of the courts (Smyth, 1983, 4 5 1 .  Judges in a common law system 

have to follow precedent cases decided in a higher court 

[Harrison, 1982, 279). "let the decision stand1'; a legal rule 

stating that when a court has decided a case by applying a legal 

principle to a set of facts, that court should stick by that 

principle and apply it to all later cases with clearly similar 

facts unless there is a good reason not to. This rule helps 

promote fairness and reliability in judicial decision-making and 

is inherent in the comm law system (Proudfoot, 1388, p.377). 

Subordinate Legislation 

- the laws or regulations made according to statute, but 
not made by the lepislatidre. Subordinate legislation 'derives 

from authority granted by statute to various administrative 

agencies of government to make rules and regulations in order to 

carry out the purposes for which the legislation was passed 

(Smyth, 1983, 4 7 ) -  Such subordanate ?-qislation, then, often 

determines the powers and procedures of administrative bodies 

constituted by statute (Marshall, 1986, 32). 
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Summary Judgement 

- when a party requests summary judgement, it admits the 
truth of all well-pleaded facts presented by the other party and 

the untruth of its allegations insofar as they are controverted 

by the plaintiff but maintains that the law nevertheless 

supports it and asks the court to find in its favor. (Phay, 

1984, 12). 

m e m z z r a  
L T M Y A  FT 

- a set of rights conveyed and protected by law whereby a 
teacher cannot be dismissed from his position except under 

provisions laid down by statute (McCurdy, 1968, 23). The basic 

purpose of tenure is to protect teachers who have successfully 

completed their probationary period from unjust termination of 

contract for unfounded personal, political, or religious reasons 

during competent performance of their duties. A tenured teacher 

has rights conveyed by law and cannot be terminated except under 

procedures contained in statutes, regulations, or collective 

agreements (Harrison, 1982, 238)- Tenure in B . C ,  terms and in 

the B , S , A .  may be equated to the term 'continuing contractv 

{authors emphasis) , 

W e s  or Law; 

(a] Abin i s tra t ive  Law 

- a field of law that deals with the situations in which a 
court will set aside the decision of an administrative body. 

m -,--- 7 1-- - - -7 -, u c r r c r a r r y ,  u r r ~ e s s  a s%rrtute has provided f o r  an appeal, t h e  

court will not deal with the merits of a decision but will 

intervene only if the particular administrative body somehow has 

exceeded its jurisdiction or bas not proceeded in accordance 
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with certain basic principles of fairness developed over the 

centuries by the courts (Gall, 1977). 

(b) comton Paw 

- the basis of the ~anadian system of law, dates back to 
feudal England at the time of the Norman conq3est. The 

decisions of judges in reported court cases form the basis of 

common law, It provides for consistency and predictability 

before the law through the theory of precedent (Marshall, 1986, 

31)- 

(c) Legislative or Statute Law 

- consists of statuts passed by parliament/congress and by 
Provincial/State Legislation that override all the common law 

dealing with the same point (Smyth, 1983, 49). In a dispute 

that involves a section js.) of a statute, the courts are called 

upon to interpret the statute. In turn, the court's 

interpretation of the statute becomes common law (Marshall, 

1986, 32). 

(d) Procedural Law 

- assumes a secondary or adjectival role fconcerned with 
the protection and enforcement of the rights and dutiesr as Laid 

out in the CAarter(Can.)/Constitution(U.S.), (Smyth, 1983, 43). 

Procedural law then, focuses on the issue of whether or not all 

xhe right steps were taken to ensure the protection and 

enfurcement of the rights and duties prescribed in the 

substantive rule of law (Marshall, 1986, 31). 
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(e) Substantive Law 

- refers to the legal rule itself that defines the 'rights 
and duties which each has in society'(Smyth, 1983, 43; Marshall, 

1986, 31) 

Ultra Vires 

- beyond their powers. In constitutional law it denotes 
actions which are outside the legislative authority of the 

government in question. For example it would be ultra vires for 

the federal government to make legislation pertaining to 

education as that is exclusively a provincial matter (Proudfoot, 

1988, p.378). 

Writ of Certiorari 

- a legal order that allows t court to perform a judicial 
review, (even when a statute prohibits appeal), of a tribunals 

decision where there is evidence of a breach of the rules of 

natural justice. Courts will intervene if tribunals lack or 

exceed jurisdiction. Courts establish criteria for determining 

breaches of procedural requirements. Failure to comply with a 

statutory duty to give prior notice, or hold a hearing or make 

due inquiry or consider objectives in the course of exercising 

discretionary powers affecting individuals rights will always be 

reviewed by the courts (Harrison, 1982, 240). The courts have 

consistently held that they have no power under a writ of 

certiorari to rule on the merits of a lower tribunal's decision, 

only whether a decision was properly reached (MacKay, 1984, 

260). 
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Writ of Mandmus 

- a legal order used if a public official, whether serving 
on a tribunal or otherwise, is not performing or refuses to 

perform a statutory duty. A writ of mandamus may be made to 

compel that person to perform a required duty (Harrison, 1982, 

241). 

Uncertainty and ~npredictability in Legal Analysis 

Continuing with this aside, I would also like the reader to 

consider the following somewhat 'off-the-cuff' comparison. In 

the field of ballet there are only 6 basic movements that the 

dancers can use, and yet when they are choreographed together 

with accompaniment, sets, costumes, and a script, we end up with 

classic ballets like the Nutcracker Suite or Swan Lake. In 

education law we also have a few basic tools like substantive 

due process, procedural due process, audi alteram partem, nemo 

judex in causa sua, stare decisis, and various rights and 

freedoms as defined in the Charter of Rights and Freedoms. In 

teacher dismissal cases there are also some classic concepts 

like teacher incompetence, moral turpitude, insubordination, 

neglect of duty, etc. and each time a case is acted out in 

court, like each new production of a classic ballet, the 

participants, (judge, litigants, et. al.), produce a slightly 

different interpretation of the classic case. Even though the 

concept may be the same, each legal case like each ballet 

production is considered on its own merits, apart yet similar to 

its predecessors (stare decisis). I am trying not to let this 

simile go too far or it will get ridiculous, however from my 

analysis of education law articles it seems that the field of 
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law is nowhere close to an exact science. It is much closer to 

an art form where one tribunal's interpretation of a set of 

facts can be substantially different than the next tribunals 

interpretation. 

An American case which typifies the point above is the 
case of Jean Arline, who in 1957 at 14 years of age 
contracted tuberculosis. She recovered and went on to 
college to obtain a teaching certificate. In 1966 she was 
hired by Nassau county School District in Jacksonville 
Florida. In 1969 she was awarded a continuing contract and 
in May 1977 was again stricken with tuberculosis, Relapses 
occurred in March and November of 1978 and in June 1979 the 
School Board held a hearing and terminated her contract. 
Her appeal to state officials and her lawsuit in U.S. 
District Court for the Middle District of Florida were both 
unsuccessful. District Judge John Moore found it 
"difficult ... ... to conceive that Congress intended 
contagious diseases to be included within the definition of 
a handicapped person.lg(Sect. 504 of the Rehabilitation Act 
of 1973). Arline then appealed to the U.S .  Court of 
Appeals for the 11th Circuit, which reversed the decision 
of the district court, and found that her condition fell 
"neatly within the statutory and regulatory frameworkgt of 
Section 504~. The School Board then appealed to the U. S. 
Supreme Court, where the Reagan Administration, the 
National School Boards Association, and others got 
involved. They filed briefs which argued that, when 
Congress outlawed discrimination on the basis of handicap, 
it did not intend to prohibit employers from terminating 
workers with contagious diseases. Thl briefs also argued 
that it is possible for a person to transmit a disease 
without having a physical impairment or suffering from any 
other symptoms associated with the disease. Thus, 
discriminating solely on the basis of contagiousness is not 
discrimination on the basis of a handicap. 

On March 3, 1987 in a split 7-2 decision the Supreme 
Court wrote "Arline suffered from a handicap that gave rise 
both to a physical impairment and to contagiousness .... 
.... It would be unfair to allow an employer to seize upon 
the distinction between the effects of a disease on others 
and the effects of a disease on a patient and use that 
distinction to justify discriminatory treatment,,,. ..-. 
Nothing in the legislative history of Section 504 suggests 
that Congress intended such a result.lt6 

By this time 8 years had gone by since the dismissal, 
she had not worked since 1978 and although Arline was now 
classified as being handicapped, the ease was now remanded 
by the Supreme Court back to the District Court to 
determine whether the contagiousness of tuberculosis might 
render her unqualified as an elementary teacher, and 
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whether she can be reasonably accommodated with other job 
arrangements within the school district. (Flygare,  1987) 

This case above was in 1987 still not resolved by the 

courts and it points out the different interpretations that 

different tribunals or courts can give to a given set of facts, 

and it also demonstrates how slowly a legal system can move to 

resolve contentious issues. 

U.B. Freedoms Guaraateed or &&staative Due Bso~ess 

The Right to Privacy 14th amendment7 

The Right to Property 14th & 5th Amendmentsg 

The Right to Liberty 14th & 5th ~mendments~ 

The Freedom from Unreasonable Search and Seizure 

4th ~rnendmentl* 

The Right to Equality Free from Discrimination and Harassment 

on the Basis of Race, Religion, Sex, Age, Marital Status, 

or National Origin lrst & 14th Amendments1' 

The Right to Freedom of Speech lrst Amendment12 

The Right to Freedom of Association lrst Amendment13 

The Right to Free Exercise of Religious Practice 

lrst Amendment14 

The Right to Marry basic civil right 15 

The Right to Bear Children Title VII ~ i ~ h t s l ~  

The above list of Rights and Freedoms were taken from 

recent U . S .  Education Case Law literature reviews and were all 

the basis of successful defenses against teacher diszlssals. In 

each case a teacher had been 4eprived by his/her school board of 
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f reedsm. 

The U.S. legal reviews studied for this chapter overflowed 

with examples ~f violations of substantive due process. Of the 

various constitutional (and other) rights listed above, cases 

involving the right to freedom of speech, predominated: such as 

prohibiting the teachers within the school from discussing the 

teacher's organization, mentioning it in private mail 

comunications, or using billboards dedicated to the personal 

eessage use of teachers17; a letter to the editor of a local 

newspaper attacking the school board's handling of a bond issue 

proposal and its allocation of funds between the schools' 

educational programs and their athletic programs18; complaints 

by a Mexican-American teacher that Mexican children were being 

placed in classes for the mentally retarded on the basis of 

tests administered in English rather than their native 

language19; the use of sex education films previously approved 

by the principal, and the board, and provided by the county 

health departmentz0; or making a telephone call to a local radio 

station to discuss a teacher's dress code. 2 1 

In all of the cases mentioned above the interests of the 

teacher as a citizen in commenting on matters of public concern 

were protected by the First Amendment. The Supreme Court of the 

United States, however, also recognized that the teacher's 

interests "must be balanced against the interests of the school 

board, as an einployer, in promoting the efficiency of the public 

services it performs through its employees. w22 This balancing 

of the interests of one party vs. the interests of another is 
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well as the Supreme Court itself, and it is made very difficult 

due to "the enormous variety of factual situations in which 

critical statements by teachers .... may be thought by their 
superiors, against whom the statements are directed, to furnish 

grounds for dismissal,...". 23 The Supreme Court in the 

Pickering v. Bd. of Educ. l8 situation did not deem it either 

appropriate or feasible to attempt to lay down a general 

standard against which all such statements could be judged, 

however it did indicate some general guidelines for evaluating 

the conflicting claims of constitutional protection and the need 

for orderly school administration. The Guidelines included the 

following: 

- Whether the statements were directed toward a person with 
whom the employee would normally be in contact in the 
course of his daily work as a teacher and would, therefore, 
seriously undermine the effectiveness of the working 
relationship between the two, raise a question of 
maintaining discipline by immediate superiors, or adversely 
affect the harmony among co-workers; 
- Whether the employee's position is one in which the need 
for confidentiality is so great that even completely 
correct public statements might furnish a permissible 
ground for dismissal; 
- Assuming it could shown that the employee's statements 
were false, whether the statements were per se harmful to 
the operation of the schools; 
- Whether the employee has carelessly made false statements 
about matters so closely related to the day-to-day 
operations of the schools that any harmful effect on the 
public would be difficult to counter because of the 
teacher's prestaned greater access to the facts; 
- Whether a teacher's public statements were so without 
foundation as to call into question his fitness or 
competence to perform his duties in the classroom; and 
- Whether the employee's comments addressed a matter of 
legitimate public concern- 24 

These guidelines are quoted throughout the many case law 

reviews studied for this chapter as the basis for determining 
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whether an employee's conduct or criticism was protected by the 

First Mendment. 25 

Reasoning for Use of Primarily American Litigation Examples 

Why use American litigation examples, you ask? The answer 

is twofold: firstly, after reviewing an extremely large number 

of articles on teacher dismissal, one comes to the realization 

that almost all of the articles have been written in the United 

States. They are very well delineated and documented, and have 

a long history of supporting literature, due to their 

familiarity with and intimate knowledge of their own 'Made in 

America1 constitution. Whereas in Canada the lack of sufficient 

time to examine ourselves and our common practices in the light 

of our own 'Made in Canadat Constitution and Charter of Rights 

and Freedoms, puts us a few years behind in terms of 

interpretive litigation. We can use their cases for examination 

and analysis however, to see how similar education law 

litigation might work in the Canadian paradigm. 

Additionally, some concepts or basic premises are almost 

indistinguishable between the American and the Canadian models, 

and thus some American cases can be analyzed to provide 

illustrative or informative examples, or even persuas.ive 

arguements. As an corollary I will use a statement by Todd A. 

DeMitchell, Jan. 1984; "these rights are often thought of as 

freedoms which are absolutely guaranteed by the .... 
Constitution. But the fact is, .... .... rather than a 
constitutional guarantee, .... (these freedoms), .... are 
concepts which have evolved through government actions and 
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judicial decisions. And as such, are open to changing 

interpretation and evaluation." 

An American example of this growth or evolution of legal 

interpretation of constitutional guarantees is discussed by 

McConnelP and Pyra where they state: 

On the manner of the type of speech protected by the 
Constitution, the Court distinguished the speech protected 
in ~ i n k e r ~ ~  from the speech exhibited in student newspapers 
by stating that the former 81addresses educators1 ability to 
silence a student's personal expression that happens to 
occur on the school premises," while the latter question 
"concerns educators' authority over school-sponsored 
publications, theatrical productions, and other expressive 
activities that students, parents, and members of the 
public might reasonably perceive to bear the imprimatur of 
the school. t127 The latter activities, the Court 
considered, "may fairly be characterized as part of the 
school curriculum, whether or not they occur in a 
traditional classroom setting, as long as they are 
supervised by faculty members and designed to impart 
particular knowledge or skills to student participants and 
audiences. The Court asserted that educators are 
entitled to exercise greater control over the second form 
of activities to assure appropriateness of materials, to 
ascertain that they do not substantially interfere with the 
work of the school or impinge on the rights of other 
students, to set standards, and, generally, to ascertain 
that the goals of education are attained. 

Essentially, then, the Tinker standard was not 
applied: I1Instead, we hold that educators do not offend the 
First Amendment by exercising editorial control over the 
style and content of student speech in school-spons~red 
expressive activities so long as their actions are 
reasonably related to legitimate pedagogical concerns. 
With this rationale, the Court established that prior 
restraint of student publications does not offend First 
Amendment rights, as long as the actions are "reasonably 
related to legitimate pedagogical concerns." (McConnell and 
Pyra, 1989, p.33) 

Between the above two decisions, (Tinker,l969 and 

Kuhlmeier, 19881, one can see a reflection of the changes that 

vere occurring in the societal views of the gzneral United 

States population. In the Tinker decision can be seen the 
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broadening of personal freedoms in a decade when the broadening 

of the civil rights of the individual was seen as part of the 

solution to many of the problems of that day. Whereas, in the 

~ u h l m e i e r  decision almost two decades later there was a 

resurgence of the necessary controls on personal freedoms that 

were out of control, as this was now seen as part of the 

solution to the problems of the present day. 

With respect to the Canadian Charter of Rights and 

Freedoms, however, and the changing legal interpretation of its 

constitutional guarantees, the Charter has been in existence for 

far too brief a length of time to determine the net effect of 

the interaction between itself and Canadian society versus the 

effect that changing societal views have had on the legal 

enterpretation of it's guarantees. The Charter is itself an 

instrument of societal change. 

Some academics have attempted to predict the future course 

of Edu-political legal change that will be produced by 

prospective judicial decisions in subsequent litigations from as 

yet unknown disputes, in light of the constitutional provisions 

in the Canadian Charter of Rights and Freedoms. On one side of 

this speculative argument: 

Pat Pitsula and Michael Manley-Casinir argue that Canada 
has a different socio-legal context from that of the United 
States and that this difference will result in a lesser 
influence of U.S. case law here and a different type of 
educational administration than that found in the Vnited 
States. 30 The greater traditional deference of Canadians 
to authority, they argue, as evidenced by our concession of 
larger powers to school administrators to discipline 
students, and Canadian educational adqinistration based on 
"elite acc~mmodation*~ rather than rir,ing affirmations of 
fundamental rights will result in a lesser impact of 
constitutionalized rights on the education process here 
than in the United States. 
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Pitsula and Manley-Casimir argue that with the 
cultures, histories, political and legal systems of Canada 
and the United States differing markedly, American law can 
be of little relevance to Canada: IfCanadian law reflects 
the distinctiveness of the Canadian experience. U.S. case 
law is not now nor can it ever (under existing political 
arrangements) serve as *precedent1 for the Charter of 
Rights and Freedoms. The situatiun, in fact, is quite the 
reverse, as Canadian courts are forging a distinctive 
Canadian jurisprudence, grounded in the Canadian 
historical, social and legal tradition. Canadian courts do 
refer to the U . S ,  experience -- as illustrative, 
informative, in some cases as persuasive, but not as 
pre~edent.~~ (McConnell and Pyra, Aug, 1989, 209-210). 

Whereas on the other side 05 the argument, Howard McConnell and 

Joe Pyra suggest that there is a different meaning in the 

following statement; Nmuch American case authority will be 

followed i n  Canadaff ( I b i d .  p. 210) . They argue that: 

.... With the rise of contemporary technology and 
communications, western industrialized countries are 
becoming increasingly like one another in social experience 
and attitude. We can learn much from one another. The 
social and legal problems reflected in our respective court 
dockets are similar and the solutions of those problems by 
courts also are often very similar. Moreover, our 
inherited Anglo-American doctrine of stare decisis, or 
"precedentn, was never adopted by civil law jurisdictions, 
and in our own distinctive legal context it is only about a 
century or so old, As Lloyd and Freeman observe: "Indeed, 
the modern common faw doctrine [of precedent] could hardly 
have arisen until there was in existence an established 
hierarchy of courts and an efficient system of law 
reporting. w31 Hogg mentions that unlike the House of 
Lords, the Privy Council "never regarded itself as bound by 
its own prior  decision^,^^ and that the Canadian Supreme 
Court, which no longer regards itself as so bound, should 
be more ready to overrule itself in constitutional cases, 
since those cases, where a legislative remedy is not 
available, if the Court does not agree to vary an 
inconvenient past decision, an unwanted precedent could 
only be changed by an often difficult-to-obtain 
constitutional amendment. 32 in addition, neither the 
Supreme Court of the United States nor the High Court of 
Australia has invariably followed its own past decisions. 

In a context in which the doctrine of binding 
precedent is weakening over much of the common law world, 
the judicial focus inevitably shifts to what reasoning is 
most cogent and "persuasives8 in particular fact situations. 
In such situations Canada can, and does, draw on the 
iudicial -, reasoning of the European Court of Human Rights in 
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Strasbaurg and the S1--- UrL=ma Court of the United States, but 
particularly on the latter tribunal. This is especially 
so, we would suggest when the Canadian judiciary is 
interpreting Charter provisions only 10 years old when 
there exists much accumulated judicial experience and 
wisdom by the United States Supreme Court in enterpreting 
analogous   ill of Rights Provisions. (McConnell and Pyra, 
Aug, 1989, p.211). 

In terms of which of the above viewpoints is going to prove 

to be correct, I believe the "jury is still out". A final 

answer to the question posed by the above discussion will have 

to await further "made in Canada1# decisions. I do believe, 

however, that whichever way we go, the choice will be uniquely 

Canadian. In the case of political change, we as Canadians tend 

often to follow the suggestion of the 1977 United States Supreme 

Court: "As protection against abuses by legislatures, the people 

must resort to the polls not to the courtsw. We Canadians tend 

to express our dislike of our government's international or 

domestic policies, not through revolution or civil disobedience, 

but through political protest vote as evidenced by the recent 

provincial N . D , P .  wins in Ontario and British Columbia and by 

the recent federal gains by both the Partie Quebecois in Quebec, 

and the Reform Party in Western Canada. If, as suggested by 

Pitsula and Manley-Casimir, we tend to practice "elite 

accommodationgg to the elites which represent the major 

subcultural groups in society, then this elite accommodation 

must have a limit, at which point deferred protest results in 

protest votes at the polls going to any extremist right, left, 

Secondly, education law cases which are based on either; 

the U . S .  concepts of due process of law or the equivalent 

Canadian/English concept of natural justice, cannot be 
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argument for this xas presented by Chester Nolte in 1985 where 

he stated; 

way of background, U . S -  legal standards of fundamental 
fairness -- that's what due process of law really means -- 
come down ta us from the English courts, That legal system 
required that due process consist of two essential 
elements: first, that no person shall be condemned unheard; 
and second, that every judge (that is, every tribunal) 
shall be free from bias, This dual guarantee, incorporated 
in the United States Constitution, has become the 
cornerstone of ~~nerican jurisprudence and has Geen the key 
to much cf the civiL rights legislation of the last 25 
years. 

xt plays a vital role ic your board's actions, too, 
School boards have executive, l eg i sh t ive ,  and judicial 
p o w e r s ,  but these powers are not unlimited. A board may 
enact rules and regulations and enforce them, sometimes 
sitting in judgement on a person charged with violating one 
or more of these edicts. In its judicial capacity -- the 
area that causes the most hard litigation -- your board is 
expected to act within the limits of the Constitution: YOU 
must condemn no person unheard (that means a hearing 
probably is indicated), and you must act entirely without 
bias or premeditation to deprive anyone of a civil right 
guaranteed under the Constitution (that moans you must be 
impartial). These two guarantees mean an impartial hearing 
is mandatory; otherwise, due Process is lacking, and the 
board will fail. 

The field of education law in Canada is expanding, there is 

"a marked growth i n  the sehofarLy iiterature concerned with the 

intersection of l a w  with educational policy and practice, and in 

the prof essionaf discussion of f egal iss~es in education. w33 In 

fact a new journal dedicated to education law in Canada called 

the  ducatio ion & La% Journalw by Carswell Legal Publications and 

3 group of Canadian educators called the Canadian Association 

established. There will soon be no need, except for comparison 

purposes to quote American examples of education Law litigation 
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cases, For this paper however, at this time in Canada's 

history, (1988-1993), Canadian exa~ples of all the situations 

where teacher disnissals have violated the judicial 

interpretations of The Charter of Rights and Freedoms are not 

available. 

Procedural D u e  process ( U . S . )  

The legal phrases and terminology defined earlier in this 

chapter were largely defined in absolute terms as if they were 

"written in stoneM. H o w e v e r ,  now comes the nebulous part, many 

of these terms are imprecise and subject to constant fluctuation 

due to changing interpretation, With respect to the term "due 

processw for instance, i.t has been stated by Bittle, 1986 pg. 6 

that 
"There is no rigid standard of due process, The United 
States Supreme Court has stated that 'due process' unlike 
some legal rules, is not a technical concept with a fixed 
content unrelated to time, place, and circumstances. The 
clear rule is that, the minimum procedural requirements, 
necessary to satisfy due process depend on the 
circumstances and the interests of the parties involved . 34 
.... The courts have often balanced the need for procedurql 
protection for a party against the cost to government of 
providing a hearing." 

In Conley v, Board of Education of the City of New Britain, 

( 1 9 5 6 f ,  the court reviewed the termination of a teacher. The 

court noted that tht board of edncation is an administrative 

agency before which proceedings are necessarily informal. The 

court stated: was not necessary f o r  it (the board) to follow 

technical rules of pleading and procedure ,,.. The test of the 
action of the b a r d  is whether the plaintiff had a reasonable 

opportunity to hear and to be heard upon the charges preferred 

against him and whether the proceedings were conducted in a fair 

and impartial manner .... Furthermore, administrative agencies 
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are not bound by the strict rufes of evidence .... The only 
requirement is that the conduct of the hearing shall not violate 

the fundamentals of natural justice. That is, there must be due 

notice of the hearing, and at the hearing no one may be deprived 

of the right to produce relevant evidence or to cross-examine 

witnesses produced by his adversary or to be fairly apprised of 

the facts upon which the board is asked to act." 

In Hannah v.   arc he^^ Chief Justice Warren described the 

flexibility of due process as one of its qualities by stating: 

Due Process is an elusive concept. Its exact boundaries 
are undefinable, and its content varies according to 
specific factual conkexts , . I .  As a generalization, it can 
be said that due process embodies the differing rules of 
fair play, which through the years, have become associated 
with differing types of proceedings. Whether the 
Constitution requires that a particular right obtained in a 
specific proceeding depends upon a complexity of factors, 
The rmture of the alleged right involved, the nature of the 
proceeding, and the possible burden on that proceeding, are 
all considerations which m s t  be taken into account. 

Natural Justice 

The Canadian equivalent of due process is the concept of 

natural justice. It "is a fundamental legal concept that is 

rooted in the common law, in biblical reference, and was 

enshrined in the Magna Carta  .... Although the existence and 
extension of the rufes of natural justice are accepted by the 

Canadian judiciary, its definition and application defies simple 

explanation ..., Both concepts (rules of natural justice) are 
undefinable in exact terms and usually are defined according to 

the circumstances of a particular situation." (Anderson, 1979, 

2 ) .  The rules and procedures that "constitute a proper hearing 

are open to judicial review. One point that is consistently 

applied is that non-legal bodies such as school boards, are not 
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expected to apply strict rules of procedure and evidence that 

one is entitled to expect in a court of law." (Anderson, 1979, 

3)  * 

Evolving Trend in Interpretation of Natural Justice (Can.) and 

Procedural D u e  Process fQ.B,f 

The trend in the past couple of decades has been toward a 

wider and more general application of the rules of natural 

justice to all tribunals, although this has given rise to a lot 

of conflict and controversy with regard to various judicial 

interpretations- Earlier in this century the rules were applied 

uniformly to judicial acts, but did not apply to administrative 

acts. Gradually, however, the courts recognized administrative 

decisions as nquasi-judicialw and new interpretations were 

brought forward to assist in determining appropriate procedures 

in these cases. For example; ggfn 1955, the Supreme Court of 

Canada reviewed the question of teacher rights in dismissal and 

concluded that a teacher was not the holder of a public office 

so that the rules of natural justice did not apply." (Anderson, 

1979, 13; LaCarte v, Board of Education of Toronto, 1955). In 

1978 however, the Supreme Court of Canada under the guidance and 

leadership of Chief Justice Laskin extended the use of the rules 

of natural justice into the area of administrative acts by 

referring to a similar concept known as administrative fairness 

(Anderson, 1999, 17; Nicholson v. Haldkmand-Norfolk Regional 

Board of Commissioners of  ofi ice, 1978). This decision effected 

the future application of fair procedure to all acts of 

dismissals of public office holders, no matter if classified as 

administrative, or quasi-judicial or judicial. 
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A similar trend can be seen in U.S. education litigation. 

In the Conley v, Board of  ducati ion of New Britain, (1956), case 

mentioned above, administrative proceedings were defined as 

being informal. Whereas in 1985 the U.S. Supreme Court, in 

Cleveland Board of Education v, Loudermill, ruled "that a public 

employee who is entitled under state law to expect continued 

employment has a property interest in the employment which 

cannot be terminated without due process unless there is just 

cause for dismissal,,,. ,,.,and that a public employee cannot 

be deprived of either a liberty or property interest without due 

process of law under the fifth and fourteenth amendments to the 

United States Constitulion. It (Bittle, 1986, 3) . 
Whether an employee has a property interest is to be 

determined by the courts. If the property or liberty interest 

is established however, the Htiaimum requirements of due process 

are generally recognized to be: "(1)clear and actual notice of 

the reasons for termination in sufficient detail to enable the 

employee to present repudiating evidence; (2)notice of names of 

those who have made allegations against the employee and the 

specific nature and factual basis for the charges; 

(3)reasonable time and opportunity to present testimony in his 

own defense; ( 4 ) a  hearing before an impartial board or 

tribunal; (5)vritten statement by the fact-finder as to the 

evidence relied upon and the reasons for the action taken; 

jdjnutiee afforded and the  opportunity to be heard must be 

appropriate to the nature of the charges made; and (7)right to 

have counsel in same casesen (Bittle, 1986, 3; Brouillette v, 

Board of Directors of Merged Area), 
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Other Important Due Process Considerations 

Some due process considerations which have not yet been 

discussed and yet can be determining factors in a court 

judgement as to whether a board's responses to the problem of 

tenured teacher dismissal have been correct or incorrect are; 

fa)the existence of preannounced rules; (b)some aspects of 

advance notice of reasons for termination; (c)arbitrary and 

capricious actions on the part of school boards; (d)the legal 

requirement that the reasons for termination be based on an 

inquiry; and, (efthe possibility of situational incompetence in 

a teacher deemed to be "at riskgi. 

(a) Preannounced Policies, Rules, and Regulations 

An important element of due process is nthe existence of 

preannounced rules. Through preannounced rules, the student or 

employee is put on notice that their actions may be the basis 

for disciplinary actions. Preannounced rules should be the 

first step in any procedural due process system. The rules must 

be sufficiently definite to provide prior notice to students or 

employers or others that certain standards of conduct or 

behavior or performance are expected, and that failure to conply 

with those standards may result in sanctions, discipline, or 

discharge. No discipline can be imposed except on the b a s i s  of 

substantial evidence of violation of one or more specific rules 

or policies.s36 (Bittle, 1986. 6). 

ib) Aspects 6f Reas~~abie Sotice in AbzLrristrative Tribunals 

'*A fundamental concept of due process is that the HaccusedH 

be aware of the charges against him. Once an investigation or 

inquiry bas yielded evidence of misconduct, incompetence, 
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insubordination, or neglect of duty, the next requirement of due 

process is to advise the *offenderf of the charge and by whom it 

is made, and to grant the offender an opportunity to confront 

the accuser. w37 (Bittle, 1986, 15) . What constitutes 

freaaanable' notice depends on the circumstances of the case. 

In one ~anadian Labour Relations Board Case, one day was 

considered to be reasonable notice, whereas in other decisions, 

two weeks has been held to be unreasonable. (Anderson, 1979, 7). 

Other questions arise under the rubric of reasonable notice such 

as the question of access to information before the hearing, and 

requests for adjournment. The governing factor is whether a 

full opportunity to be heard is being given. 

With respect to access to information, "the Alberta Board 

of Reference has repeatedly accepted the legal right of either 

party appearing before it to have prior access to ail documerts 

being presented in support of, or in defence of the termination 

of a teacher's contract of Employment. This right to disclosure 

extends only to documents that are relevant to the issue at 

hand. ss (Anderson, 1979, 8) , 

With respect to requests for adjournment, "when 

adjournments are denied, the question of a breach of natural 

justice occurs- According to the rules of natural justice 

adjournments are to be granted if it would be reasonable in the 

circumstances to do so- In Wigby v. Pearson, Spray, and Board 

of ~nquiry.~~ the Yukon Supreme court quashed a decision of the 

medical Board of Inquiry for failing to grant an adjournment of 

its quasi-judicial hearing," fAnderson, 1979, 6). 
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Other examples from American education law reviews indicate 

various specific errors in school board or board of education 

hearings. Such as; "a note with only the date and time of the 

39 hearing stated .... or a teacher faced with dismissal for 
insubordination, failure to report to work without appropriate 

approval for absence, and other due and sufficient cause, not 

being provided with a fair summary of the reasons and evidence 

# for dismissal .,., or cases where the reviewing court could 
not tell from the record if sufficiently detailed notice was 

4 1 given ..., or the several cases where decisions had to be 
reversed because notice was not given in a timely  manner.^^? 

(Sorenson, 1987, 21) . 
fcf mbitrary ztnd Capricious Actions of Bchool Board8 

The terms arbitrary and capricious as defined above in the 

legal terminology section of this review were relatively 

synonymous. Terminations of teachers by school boards have been 

found by courts to be 'arbitrary and capricious1 if the 

decisions were; %ade in bad faith,43 based on the teacheris 

exercise cf First Amendment or other constitutionally protected 

rights,44 unrelated to the educational process or to a 

reasonable educational objective,45 just if ied by reasons that 

were wholly unsupported in fact,46 based on reasons that were 

frivolous or trivialr4? or were found to be an abuse of 

discretionw48 (Phay, 1984, 151, One of the most illustrative 

cases of arbitrary and capricious actions by a school board is 

that of Memphis Community Schuols v .  stachuraa0 where; 

"The teacher Edward Stachura was to teach a unit on 
human reproduction to seventh graders in the life science 
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course in Memphis Middle School. All possible precautions 
seemed to be in place; the school board had approved the 
text and the curriculum, the audio/visual materials in the 
course and the teaching methods had been preapproved by the 
principal, the teacher prescreened the two films: "From Boy 
to Mann and "From Girl to Womanw, the county health 
department normally provided these two films for showing by 
life science teachers to grade seven students, the 
principal directed Stachura to show the two films, the 
films were shown separately to boys and girls, and the 
students needed signed parental permission to see the 
films. (author's note. I have shown these two films to 
grades seven through nine students in Southern Alberta 
where the parents and the students found them to be 
clinical and tame.) 

Despite these precautions a few parents complained 
after the films were shown, The superintendent warned 
Stachura that he was in "a heck of a lot of troubleM and 
advised him to stay away from an upcoming school board 
meeting to avoid a run-in with the "angry hot-beadsH who 
might attend, During the heated school board meeting -some 
people threatened to picket the school- the superintendent 
announced that Stachura would be suspended with pay to keep 
peace in the school system. 

The next day, the superintendent suspended Stachura 
and told him "he would never see the inside of a Memphis 
classroom again." The board subsequently confirmed the 
suspension and included a letter of reprimand from the 
superintendent, This triggered a round of correspondence 
between Stachura and the board whereupon the board informed 
Stachura that he would be terminated unless he accepted the 
letter of reprimand. 

Stachura filed suit in federal district court against 
the board, board members, the superintendent (and his 
successor), the principal, and the two citizens who had 
been active in the campaign against him. He claimed 
violations of procedural due process and the right to 
academic freedom under the Free Speech Clause, of the First 
Amendment, The upshot of the huge monetary award by the 
trial court against the board and the school officials, and 
the smaller award against one of the parents, was a trip to 
the Sixth Circuit Court of Appeals, this time on behalf of 
the board. The Court of Appeals denied the $18,250 award 
against the parent involved because her right to petition 
the board was shielded by the First Amendment, but the 
$321,000 award against the school board and the school 
officials was upheld, 

Judge George C. Edwards pointed out that the 
admixistrative officials and the h a r d  fell short of both 
procedural and substantive due process by 'failing to give 
Stachura even a minimal hearing before it effectively 
dismissed himE and by 'failing to defend the embattled 
teacher, or publicly assume responsibility for their own 
decisionst when the public cutcry arose." (Sendor, 1985, 
26,481. 
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(d) Reasons for Ternination Must be Based on a Tborougb Inquiry 

In April 1986 Bailey and Wear suinmarized U . S .  Federal and 

State Court Statistics in the area of education law by stating 

"approximately half af all attempts to dismiss an employee are 

decided in the teacher's favor -provided the case reaches the 

courts." The critical factor as stated by the above authors was 

the liability to defend your allegations with adequate 

doc~rnentation.~ The onus then in dismissal hearings to have 

well prepared cases where the "preponderance of credible 

evidenceM supports your affeqations, rests with the 

administrators. 

In his ERS Spectrum article (spring 1985) entitled 

"Planning Ahead for Professional Dismissals~, R .  J, Beebe 

suggests five concrete summer activities to improve the 

likelihood of success in the pursuit of professional dismissals. 

Beebe suggests that administrators can use the summer to plan 

for systematic and appropriate action during the subsequent 

school year- In his article a balance that I have not seen in 

other articles is reached between a dispassionate listing of the 

steps necessary to win a dismissal case keeping due process in 

mind, and, the emotional impact that this process will have on 

both the administrator and the staff member involved. Beehe 

starts the article with a listing of the negative emotions that 

the process of dismissal can prompt, and then systematically 

outlines the background preparation that the plan will entail. 

The steps briefly are; 

1) Study and plan compliance with the statutory requirements 

for teacher dismissal in your state (province), 
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2) ~eview and revise the existing local system for teacher 

performance evaluation and dismissal, 

3) Make concrete plans for addressing the teacher's most 

serious job-related problems, 

4 )  Focus efforts for monitoring teacher performance, and 

5) Take meaningful action to reduce negative pressures on 

weaker teachers. 

In his article Beebe states that "the administrator's goal 

is to provide quality instruction to each student, and the 

preferable option is to accomplish this goal without the 

necessity of dismissal." (Beebe, 1985, p.18). 

In addition to Mr. Beebe's approach an attorney in the firm 

of Bracewell and Patterson in Houston, Texas whose practice is 

concentrated in the area of education law has delineated an 

excellent documentation system for teacher termination or 

improvement. One of its advantages is that it has been 

developed to be used in conjunction with virtually any school 

district's evaluation system. Its goal is to humanize the 

evaluation and documentation process with the ultimate objective 

of improving a teacher's performance to an acceptable level. It 

involves the use of several types of written memoranda, such as; 

1) memoranda to the principal's file which are used sparingly 

to record less significant infractions or deviations by a 

teacher, 

2) specific incident memoranda which are used to record 

conferences with a teacher concerning a more significant 

event, 
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3) summary memoranda which are used to record conferences with 

a teacher in w h i c h  several incidents, problems, or 

deficiencies are discussed, 

4) visitation memoranda which are used tc record observations 

made of a teacher's on-the-job performance, and 

5) an assessment instrument which is used to evaluate the 

teacher's overall performance. (Frels & Cooper, 1986, p.2). 

When administrators then, have the responsibility for 

preparing a "preponderance of credible evidencew to support 

dismissal actions the above summer pre-preparation as well as an 

adequate documentation system should be useful. 

In order to govern the front line administrator, the causes 

for dismissal of teachers are enumerated by state or provincial 

statute. As indicated in the analysis of British Columbia 

legislation above the procedural and substantive requirements 

for teacher dismissal are often well described but vague in 

content. The reason for this is well stated by Citron, 1985, 

pg. 301; 

"Tenure statutes, like other types of laws, must be written 
clearly enough to give a person of ordinary intelligence 
notice of what kinds of conduct are forbidden. However, 
the courts have generally found that terms like 
'imm~rality,~ *incapacity,' or tincompetence' are 
sufficiently precise to indicate what conduct is 
proscribed. These relatively broad terms also provide 
valuable flexibility in dealing with a wide range of 
unforeseeable circumstances. If the broad terms were 
replaced with enumerations of specific types of 
misbehavior, there would probably not be a valid statutory 
basis for terninating the tenure of a teacher who behaved 
in some troublesome way not listed in a statute.'? 
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In order to increase the direction for administrators some 

states have added fair dismissal provisions to their tenure 

statutes which include; 

"1. Each school district should develop its own objective 
system of evaluation. 
2, A school district must observe, evaluate, and confer 
with a non-tenured teacher three times per year. During 
the conference, deficiencies must be identified and help 
must be exte~ded to correct teacher deficien~ies.~~ (Dolgin, 
1981, 3-91 

In addition to these fair dismissal provisions it has been 

suggested by Munelly, 1979 that at least four supervisory 

substantive due processes be included in the inquiry stage of 

any dismissal proceeding. These are; 

"1. A teacher knows the standards of professional 
performance expected. 
2. A teacher has received continuous feedback and notice of 
his strengths and weaknesses. 
3. A teacher has been provided with help in overcoming his 
deficiencies. 
4. A teacher was given reasonable time to improve 
competencies. 

Two more steps could be added to the above as suggested by 

Gephart, 1979 and Beebe, 1985, Firstly, a concrete shift in 

evaluation purpose, making it clear to the teacher when the 

extra attention becomes the beginning of a dismissal action. 

Such as a notification in writing that a curtain will be drawn 

on a given date and none of the formative data previously 

generated will be used in administrative decision making about 

retention ar dismissal (Gephart, 1 8 7 3 1 ,  Szzondly, The taking of 

meaningful action to reduce negative pressures on weaker 

teachers, As stated by Beebe, 1985 Most people want to 

succeed in their work. But such factors as physical or 

emotional illness, domestic difficulty, new job demands, 
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excessive teaching loads, professional burnout, and other forces 

can over time weaken the performance or conduct of the most 

exemplary teacher .... Hethods for reducing the negative 
pressures on weaker teachers such as the careful assignment of 

classes and students to these teachers, ...,. and the enlistment 
of the assistance of other teachers for professional support." 

can all provide evidence of the administrator's supportiveness 

and inquiry fairness that will add to his or her professional 

credibility, should a dismissal hearing become necessary. 

(e) SituationaL Incompetence in Teachers Deemed to be " A t  RisRm 

The statement by Beebe, (1985), above brings up a pnint 

also mentioned in other articles, that of situational 

incompetence. Czuboka (1986, p.276) has maintained that "all 

teachers and adninistrators are competent or Sncompetent in 

varying degrees, and they cannot be put into two clearly-defined 

categories." I would like to add to this by stating that in my 

career I have been described as an excellent teacher, a good 

teacser, a thorough and reliable laboratory instructor, a 

capable administrator, an improving teacher, a committed college 

instructor, etc. Ail of these ratings indicate a different 

level of competence and in all of these descriptions according 

to Bridges, 1986, p. 27. there is an element of ceremonial 

ccmgratulations and inflated performanzz ratings, But also in 

each of these ratings is a different teaching situation, I'm 

sure that every educator reading this remembers the particular 

class that he once labeled Elthe class from hell". This was the 

class that heishe never seemed to get settled down, never seemed 



Chapter 2 Page 80 

to be able to create a rapport witil, nev&r seemed to be able to 

get past their flippa~t belligerent attitxde, so that meaningful 

conversation, much less meaningful learning could take place. I 

remember mine vividly, and it seems to me that as I read 

identify incompetence, I find that I have experienced almost 

every one of their incompetence indicators at least once in my 

career if not more. This is especially true when you remember 

your most difficult class. Education systems musc have 

sufficient supervisory due process steps built into their 

teacher evaluation, that they account for incompetence that may 

be situational, systemic, or temporary in nzture. 

In his text on Incornget& Teacher, 1986, ~dwin Bridges 

states; 

"Rarely, is a teacher's poor performance due solely to a 
single cause like effort, skill, or ability. More 
commonly, unsatisfactory performance stems from other 
sources as well, such as personal disorders, marital 
problems, and inadequate supervision. Under these 
conditions, efforts to improve the performance of such 
teachers represent a formidable challenge and undertaking. 
It is unlikely that soinething akin to a miracle drug or an 
organ transplant will ever suffice as a cure for the 
problem of incompetent teaching. The extent of the 
teacher's difficulties in the classroom and the causes 
which underlie these difficulties are simply too far- 
reaching." 

He then gees on to discuss the administrative desire to 

the poor performer, and the use of escape hatches such as: (a) 

transfer within or between schools, (b) placement in a 'kenneli 

(home-teaching staff or roving substitute pool), and 

reassignment to non-teaching positions. The escape hatches 
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being used to simultaneously protect the incompetent teacher and 

minimize the destructive forces on the organization. (Bridges, 

1 9 5 6 ,  13,311. 

It is at this juncture that my research has indicated a 

necessary departlire from Bridgesf logic. In ~ritish Columbia 

review commission reports, failure to account for situations 

which are responsible for the incompetence of an otherwise 

competent teacher have resulted in the reversal of some school 

board's dismissal decisions. In two similar cases in 1979 

denial of a tehchexts two requests for trawfer out of a school 

whers the administration had recently changed, but she had 

served in for 17 years; failure to remove a problem student that 

had been in her class for two years and was causing most of che 

pupil control problems, failure to grant a medical doctors 

request for a leave of absence to cope with the care of a 

chronic schizophrenic xentalfy handicapped brother who was 

placed in the teacher's care due to the death of her parents, 

failure to notice the teacher's deteriorating emotional 

condition, faiLure to provide adequate assistance fro= the 

Supervisor of Instruction, and failure to ensure that the 

teacher was assigned to a situation in which she could best 

utilize her skills were all reasons that were interpreted by the 

commissions involved as situational incompetence that had not 

been taken into account by the school boards when considering 

dismissal .@ 

Not all of the attempts by administrators to transfer 

teachers to other teaching situations with different teaching 

loads, different administrators, and different staffs should be 
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construed as ' t h e  turkey trot or the spring dance of the lemonsg 

(Bridges, 3.980, 3x1, Some of these transfers may be real 

attempts to take into account situational incompetence, Robert 

Beebe in his article called ltPfanning Ahead for Professional 

Dismissals**, f985, states; '"ff a teacher has been unsuccessful 

with a given section or course sf study, little %:ill probably be 

gained by repeating the assignment for yet another term. If a 

teacher is k n o m  to experience difficulty controlling certain 

classes, there is iittle point in assigning him or her these 

hard-to-handle students.18 Beebe calls the careful assignment of 

certain classes to weaker teachers and certain students to these 

teachers, a nethod for reducing negative pressures in the 

system. This reduction of negative pressures is another example 

of attempts to take into account situational incompetence. If 

an administrator or a school board marches headlong into a 

dismissal hearing, education department appeal, or judicial 

review without taking into account the possibility of extraneous 

or situational factors in an incompetence case they risk the 

judgement that their dismissal 3ctions are indefensible. 

Correct and Incorrect Responses to the Problem of Dismissal 

When 1 first rea3 Edwin Bridges book "The Incompetent 

Teacher: The Challenge and the Responsen, I mentally labelled it 

as a gung-ko, get in there and do your jab?! Dismiss the Bums!!, 

kind of text. In his treatise he discusses; 

Vhe inclination of administrators to tolerate and protect, 
rather Clan confront, the incompetent teacher [which] is 
shaped by a combination of situational and personal 
factors. Two a•’ the most important situational factors are 
the legal employment rights possessed by the majority of 
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California teachers and the difficulties inherent in 
evaluating t h e  competence of c i a s s r m ~  teachers. The most 
important persmal  factor is the deeply-seated human desire 

avoid the conflict and unpleasantness which often 
accompany criticism o f  others. These three factors jointly 
exert a patent influence on administrators to be lenient 
with the poor perfumers. .... Administrators manifest 
their tolerance and protection of the poor performer in 
five ways: fi) using classroom observation reports as 
occasions for ceremonial congratulations; (ii) using 
double-talk to cover their criticisms; f iii) providing 
inflated performance ratings; (ivj relying on escape 
hatches to skirt the ~robfems; and j ~ )  making minimal use 
of the sanction of Gismissal. 

However since 1 first read his book f have been teaching in 

one of the bedroom communities surrounding Vancouver British 

Cafumbia where I h a w  experienced my first taste of inner city 

schools- I n  this eontext  f have seen vandals, drug traffickers 

and muggers who have to lea72e your class at 1:30 to attend 

appointments with their parole officer, students whose only 

reason for attending school is that its part of their parole 

conditions, teachers whose enthusiastic attitude at being 

selected as the starting staff for a brand new school, -5urns 

o u t  in s i x  months, and naive administrators with novel 

approaches towards progressive dJscipline who become 

disenchanted at trying to deal with conditions over which they 

have absolutely no control. It is under these conditions that I 

have seen teachers whose competence is marginal and whose 

classes are rarely under control, get rave reviews because 

everyone in their classes seems to be passing, and at the other 

extreme I have seen teachers, whose planning, class control, and 

student rapport is excellent, get parental complaints because 

not everyone in their classes, passes the course. It is also in 

this context that I have seen the type of informal 

organizational stractures to control for aspects of teacher 
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on "T3e Administrative R o l e  in Teacher C o ~ p e t e n c y ~ ~ ,  

"In inner-city public schools, many teachers are able to 
spend years not teaching as long as they keep up 
appearances. ,,.. A properly socialized teacher learns 
which {educational mistakes! are allowed, even sanctioned, 
and which deviations will bring swift repercussions. .... 
in this study ,,.. educational mistakes were committed 
repeatedly by teachers who got to work on time, kept their 
students quiet, refrained from asking questions, refrained 
from criticizing practices [even constructi:~elyf, and kept 
their ciassrooms closed. I n  exchange for such "favurs," 
principals tacitly agreed to stay out of cfassrooms, to 
provide extra paper and special materials, to assign 
cfassroons that were sunny and warm over cold and drafty 
ones, and to overlook incomplete lesson books on occasion. 
In severe cases, principals even agreed to have children 
labeled learning disabled or socially maladjusted in order 
to remove Ihea from teachersf classrooms. In short, 
teaehers who kept a low profile often were sanctioned to 
commit educational aistakes behind the closed classraom 
door. 

Having experienced some of what Bridges w a s  trying to state 

in a inner civy situation it appears to this author that 

marginal perfomers are occasionally, not only tolerated, but if 

they are never the basis of parental complaints, t h e y  may 

actually be systemically rewarded. 

In Chapter s i x  Bridges summarizes his text with a reasoned 

consideration of personnel policies and practices in schoof 

districts. The approach stresses the i~portance of the tenure 

decision to schoof districts and includes a redesign of teaches 

evaluation systems that is "hard on the standards but soft on 

m e  p e ~ p f e . ~  It abandons the 'sink or swimi philosophy that is 

traditionai in the sociaiisatisn of probationary teachers 

(Lortie, 1975, p71], It includes features which involve the 

redeployment sf district and administrator resources, t h e  

inclusion of co~prehensive due process protections, and a 
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recognizion of situati~nal incompetence in teachers or systemic 

incompetence in the district as a whole. [Bridges, 1986j. 

arality an6 xiscanduet 

In most state education legislation and provincial school 

acts there are sections which list the possible grounds for 

discharge of teachsrs. Within these sections w i l l  be found the 

tern immorality or its synonp-ous  term misconduct- These terms 

are purposely vague for the reasons described above by Citron, 

July 1985, p.301.  What constitutes 'immorality' then, as it 

refates to the dismissal of a teacher is inherently subjective 

and therefore must be dealt with case by case, The courts have 

struggled and are still ccrrently struggling to find a 

satisfactory legal definition for these terms but for the most 

part have been unsuccessful, The subjectivity of these terms is 

one reason that courts require that dismissal on the grounds of 

immorality cr misconduct include a showing that the offending 

conduct has affected cfassraorn performance, (McCormick, 1955, 9) 

or an indication that the teacher's conduct was likely to bring 

his employer into disrepute, (Piddocke, 1989, 2 9 )  or evidence of 

a 'rational nexusf between the conduct performed outside of work 

and work-related duties. (Sarenson, 1987, 26). 

Since the terms immorality and misconduct cover of a 

necessity, such a broad range of conduct, it is helpful to look 

at cases which have been found to warrznt disnissal and cases 

rhich have not, 

n A c t s  that have been considered sufficient grounds for 
dismissal because of immorality include sexual advances to 
a pupil ,50 criminal conviction for honosemal 
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soli~itation,~' homosexual activism, 52  known 

homosexuality,53 false statements on an application, 5 4 

conviction for transsexuality, -j6 

cohabitati~n,~~ misappropriation of funds, 58 and submission 

of false documents to the Internal Revenue service. 59 
Acts that have been adjudged immoral, but did not 

sufficiently affect teaching performance to warrant 
dismissal include discrete homosexuality ,60 use of profane 

language in classroom instructionIh1 conviction of driving 

while intoxicated, 62 indictment on felony drug charges, 63 

unwed motherhood, 64 and apparent promiscuity. 65' (McCormick, 
1985, 10) ." 
The broad range of the term immorality has even been the 

basis of court challenges that assert that the statutes involved 

are "void for vaguenessii, covering such a range of behaviors 

that some behavior which is constitutionally protecte:d may also 

be csvered under them. And thus the statutes may be 

unconstitutional: 

"one court has found a statute similar to North 
~arolina's ta be unconstitutionally vague and 
unenforceable; it held (a) that the statute under which a 
teacher was dismissed on grounds of immorality was 
impermicsibly vague because it fails to give fair warning 
of what conduct is prohibited and because it permits 
erratic and prejudiced exercises of authority, 66 and (b) 
the dismissal was invalid because the potential for 
arbitrary and discriminatory enforcement is inh~rent in 
such a statute." (McCormick, 1985, 10) . 
However hazy the boundaries of the definition of immorality 

are, the courts have clearly shown that they will **support the 

school's right to dismiss a teacher on grounds of immoralitygt, 

fMcCormick, 1985, 111, if the said act is determined to have an 

adverse effect on the classroom or on the operations of the 

school. Nine factors are commonly used by courts to determine 

what constitutes a sufficient adverse effect: 
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**(a) Where did the act take place? 

(b) @hat is the status of any other person involved? 

(G) HOW recently did t h e  ccnduct occur? 

Id) What was the effect of the conduct on students and fellow 

staff? 

fe) What is the teacher's past history? 

(f) What extenuating or aggravating circumstar;ces, if any 

surround the conduct? 

(g) Is it likely that the conduct will recur? 

(h) How praiseworthy or blameworthy are the motives involved? 

!i) To what extent will disciplinary action inflict an 

adverse or chilling effect on the constitutional 

rights of the teacher or other teachers? 

Not all of these factors are relevant in each case and many 

of them are closely related .... Nevertheless, these factors are 
predominant in case law. (KcCormick, 1985, 12) . 
Iacsa-tpetence 

A s  was the case with immorality and misconduct above, so it 

is with incompetence or one of its equivalent terms 

inefficiency, unfitness, incapacity or inadequate performance. 

Once more most state education legislation and most provincial 

school acts list one or more of these terms as possible cause 

for teacher dismissal, but again few states or provinces have 

attempted to define them, due to the difficulty in finding 

suitable terminology that will fit ail past, present and 

possible future scenarios. Bridges, 1986, states that ''only t w ~  

states, Alaska and Tennessee have attempted to define the 

termsm, but even then srneither state supplies any criteria or 
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standards for determining what constitutes incompetent 

performance in the cla~sroom.~ Even the courts have been loath 

to "specify the criteria and the standards by which incompetence 

can be evaluated." (Bridges, 1986, 5). With the legislatures 

and the courts reluctant to jump in and define the terms, and 

therefore no established or clear-cut standards for judging 

whether a teacher has satisfied any criteria for competence, 

much less incompetence, the task is deferred to each i'scnool 

district to establish its own evaluative competency criteria, 

jointly with its teacher's association or union, its 

administrators, and its supervisory staff."(~olgin, 1981, 19). 

This is becoming a necessary step in many states due to the 

continuing evolution of tenure laws. In some state tenure laws, 

a dismissal decision involving teacher competence is not 

*lsubject to review by the courts unless the local board of 

education or the state board of education abused its authority 

by denying the dismissed teacher procedural or substantive due 

process by not providing evaluative criteria concerning 

classroom performance . 67n (301gin, 1981, 19). 

The research performed in the early part of the last decade 

by the research group that included Edwin Bridges, Patricia 

Gumport, Barry Groves, and others at Stanford University's 

School of Education '#sheds some light on how administrators 68 

cope with the definitional uncertainty inherent in using 

incompetence as a reason for weeding teachers out of local 

school districts. Incompetence, as reflected in the personnel 

decisions of the administrators, .... (that were studied) .... 
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appears to mean persistent failure in ene or more of the 

following respects: 

(1) failure to maintain discipline; 

(2) failure to treat students properly; 

(3) failure to irnpart subject matter effectively; 

(4) failure to accept teaching advice from superiors; 

(5) failure to demonstrate mastery of the subject matter 

being taught; and 

(6) failure to produce the intended or desired resuits in the 

classroom. 

.... (1)ncompetency ordinarily manifests itself in a 
pattern of recurring instances, rather than in a single 

egregious incident (Tigges, 1965; Rosenberger and Plimpton, 

1975). Because there are no clear-cut standards or yardsticks 

for determining whether a teacher has failed to meet a 

particular criterion, supervisors must accumulate numerous 

examples of a teacher's shortcomings ta demonstrate that a 

pattern of failure exists." (Bridges, 1986, 5). 

A statement exemplifing the extent to which the courts will 

defer to a "professional or experttf judgement by an 

administrator was quoted from Clark v. Whiting by Citron , 1985, 

300. It states; 

"A teacher's competence and qualifications for tenure or 
promotion are by their very nature matters calling for 
highly subjective determinations, determinations which do 
not lend themselves to precise qualifications and are not 
susceptible ta mechanical measurement or the use of 
standardized tests. These determinations are in an area in 
which school officials must remain free to exercise their 
judgement ..,, Courts are not qualified to review and 
substitute their judgement for these subjective, 
discretionary judgements of professional experts.,.. 11 
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A slightly different approach is taken by Harrison, 1982, 

255 in his discussion of the "Termination of Teacher Contracts 

in Canadau. He suggests that appeal to the courts should only 

be on the basis of matters of law and not of fact. He also 

suggests that there be auditional due process steps in the 

supervision, evaluation, and appeal for teachers facing 

termination on the basis of incompetence. In his model, 

termination for alleged incompetence would be handled by means 

of a different process than termination for other reasons. 

"The process would include the following features: 
adherence to the rules of natural justice; several 
evaluations by more than one person over a period of time; 
at least one evaluator from outside the school system; a 
panel of educators to rule on the alleged incompetence; and 
appeal to the courts on matters of noncompliance with 
proper procedures. 

When an evaluation was written about a teacher, the 
teacher would have the opportunity to rebut information 
contained in the evaluation. Application of the rules of 
natural justice would allow teachers to state their 
reactions to an evaluation report. 

In order to assure validity and reliability, 
evaluations would be made by more than one person on more 
than one occasion. To eliminate the possibility of bias an 
external evaluator would be utilized. 

A panel comprised entirely of peers would be in a good 
position to assess the alleged incompetence. The decision 
of the panel of peers would be final and binding with the 
exception of an appeal to the courts on the basis of 
noncompliance to procedures." 

Although this model appears to be due process overkill, it 

has inherent within it a number of steps which virtually ensures 

both procedural and substantive fairness and eliminates the 

possibility sf arbitrary and capricious actions on the part of 

any one evaluator, 

Educational Absinistrators* Duty 

W large nuanber of articles reviewed were position 

statements or quasi-legal opinion statements that emphasized the 
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responsibility of the administrators to $rid the system of 

incompetent or immoral teachersi. These were found in a number 

of administratively based journals such as; The American School 

Board Journal, The Canadian School Executive, School Law 

Bulletin, or The Executive Educator. 69 An especially vehement 

article in the Executive Educator, 1986, by Bailey and Wear 

stated; 

"When it's necessary to veed out incompetent teachers, you 
(the superintendent) must be the gardener .,., the decision 
to fire a tenured teacher is up to you ..,. Three good 
seasons exist for ridding schools of inferior teachers: 
.... First, you're responsible for ensuring high-quality 
instruction in each and every classroom .,.. Second, it's 
your responsibility to protect students1 rights to learn 
and to be physically safe, Those rights can be abridged in 
unruly, disruptive, poorly organized classrooms. In fact, 
the failure to maintain classroom discipline is the most 
common charge leveled at teachers for dismissal under the 
rubric of 'right to learnsf ,... Third, itts your 
responsibility to upgrade the school systemls education 
program, st 

With respect to immorality these can be no doubt that "a 

school teacher's influence on children is a matter of great 

importance to society as a whole and a source of special concern 

to parents and school administrators." (McComick, 1985, 9) A 

good Canadian example of this would be Alberta's Keegstra affair 

in 1982 where a well-liked teacher, described by his superiors 

as a good disciplinarian, and an effective teacher, was 

dismissed from his teaching position for IFrefusing to follow the 

authorized curriculum and for ignoring the lawful instructions 

of his school boardan fSchwzirts, 1986, 26) This dismissal charge 

may appear unusual when you consider that Mr. Keegstra was 

teaching his students hatred sf the Jews. He taught his 

students that an international Jewish conspiracy existed, which 
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was responsible for the Great Depression, the French Revolutian, 

the First and Second Eorfd Wars, and the Vietnam war. He told 

his students that the Nazi Holocaust never occurred; it was 

merely a Zionist p l o t  to gain sympathy. He ,012 his students 

that this inter~ational conspiracy controlled tne world economy, 

controlled all textbook publishers, and distorted the contents 

of all authorized texts and standard reference books. His 

students were rewarded with good marks for returning to him the 

material he presented in class, and they got bad masks and 

warnings about propaganda, if they used standard 

references.(Bercuson and qertheimer, 1985) The effectiveness of 

Mr. Keegstra1s teaching can be shown by the testimclny of farmer 

students and by reports of interviews with then, He inculcated 

his personal beliefs in many that he taught over the decade that 

he taught in Alberta and he left others unsure about just what 

to believe. (Lee, 1985, 38-46). 

As stated by McCormick, 1985; "The teacher's influence on 

his or her pupils goes beyond the subject matter of the lesson. 

The teacher cannot teach without c~nveying some of his or her 

attitudes on society, politics, and ethics. Because of this 

sensitive role, the teacher has always been subject to the 

closest regarding his or her fitness to teach. Traditionally, 

this scrutiny has included an examination of the teacher's 

private life as well as his or her classroom ~ompetency.~" 

In discussing the histor-:caf status of the teacher's social 

position from the inception of teaching in America ts the 

present, Dan Lortie, 1975, p 11 stated "The texts and materials 

used .,,,(in teaching) were heavily religious in content. 
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The usual non-teaching work af teachers consisted of aarginal 

feven aeniaf) tasks in fhe doaain dminated hy the clergy. 

Teachers rang the church bells and swept up and, on the other 

hand, taught Bible lessons and occasionally substituted for an 

ailing pastar.  Those w h o  wished  to teach had tc accept stern 

inspection of their moral and more often than not 

the inspector was a clergyman--we have noted that ministers were 

usualiy represented in the visiting committees which evaluated 

the teacherts workt It appears that some young men aiming 

toward the ministry took on teaching duties along the way, For 

such persons, teaching can be seen as an apprenticeship to be 

discarded after one acquired credentials for a more significant 

po~ition.'~ 

In view of the histmica1 status of the teaching role, it 

is no longer any wonder ko this author that the traditional 

freedont that society has had to scrutinize a teacherst private 

life runs headlong into the 'right to privacyv as interpreted 

from provisions in the United States constitution. It is also 

no wander that these conflicting rights of society v s .  the 

individual have spawned so much controversy and so many 

inconsistent court decisions,7f 

In Canada not only is there an expectation S y  parents, 

schaof boards, and education departments that teachers will set 

an academic am3 % o r a l  exaapfe for students, but in some 

provinces there is a l s o  a legislative edict. According to 

Section 74 of Nova Scotiats Education A c t ,  tezchers are to 

promote moral conduct by both precept and example. [Mackay, 

1984, p.269j 
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EtIt is the duty of a teacher in a public school to .,,. 
encourage in the pupils by precept and example a respect 

l f )  

for religion and the principles of Christian morality, for 
truth, justice, love cf ~ountry, humanity, industry, 
temperance and all other v i r t u e s ;  .... t, 72 

Out of the multitude of articles reviewed covering the 

period from 1966 to 1993, a large number of articles (in whole 

or in part) dealt with substantive and procedural due process 

protection for teachers (natural justice in Canadian terms), An 

equally large number of articles written with administrators in 

mind dealt with the administrative perception that it is the 

responsibility of competent administrators to rid the education 

syskem of incompetent or immoral teachers. A smaller set of 

articles were reviews of litigation involving teachers in their 

relation to the public sch~ol system. These reviews were often 

summarized with an overview of the legal principles involved in 

various litigation cases that were intended to clarify the 

options open to policy makers at various levels; school, school 

district, or legislative, to help them avoid legal pitfalls. 

Often short papers were position statements or legal opinion 

statements based on one or two case studies of litigated cases 

that typified some pazticular legal viewpoint. Very few 

articles were systematic investigations that provided empiric~l 

data, identified the conceptual perspectives that guided the 

research, specified the methods used to carry out the research, 

explained the procedures employed to address validity and 

reliability, and offered explanations for the findings of the 

research. There appeared to date to be only one published study 

of this type that dealt  with teacher dismissal in British 
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~obumbia, see Diane J. Marshall, 1986. In the U.S.  the most 

prominent study of this type was Project Report No. 84-A1 (Feb. 

1984) from the Institute for Research on Educational Finance and 

Governance by Edwin M, Bridges and Patricia J. Gumport, entitled 

The Dismissal of Tenured Teachers for Incompetence. This 

current Masters project is modelled after the Bridges and 

Gumport study done for the Stanford University, School of 

Education. 

The definitjve texts on teacher incompetence and dismissal 

sf teachers were written by Edwin Bridges and Barry Groves 

(1984) with a follow-up text by Bridges alone in 1986. In these 

two texts the various facets of the problem are discussed in 

detail: 5 )  Evaluation and identification of incompetence, b) 

provision of necessary resources for remediation, c) proving 

teacher failure, d) accountability and competence of 

supervisors, e) induced exits, and f) providing fair hearing 

prior to dismissal, In both of these texts as well as a large 

number of the articles reviewed however, there is not a large 

amount of discussion of the state board of education appeal or 

arbitration hearing which may follow the dismissal of a teacher 

and the attendant school board hearing, especially if any of the 

dictates 05 natural justice or administrative fairness have not 

been followed properly in the School Board hearing. A possible 

reasan for this is that Arbitration Board Hearings, Board of 

Reference hearings and Review Comnission hearings73 are not 

public and therefore arbitration board decision records are not 

public dacuments, which makes access to them quit@ difficult. A 

second possible season for lack of appeal board or arbitration 
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board hearing studies is the U.S. preference for judicial review 

of school board decisions rather than submitting to a quasi- 

judicial tribunal where rules of evidence, rules of cross- 

examination, stare decisis, etc. are not statutorily guaranteed 

and therefore are not rigorously applied. 

I end this review of the current literature on teacher 

incompetence and dismissal with a statement by Citron, (July 

1985) which was made with respect to tenure laws in the United 

States but also has application to the equivalent legislation in 

Canada. "The statutory requirements for dismissal are designed 

to protect dae process (natural justice -Can.) rights based on 

the Constitution, so they must be met exactly. II 

xG?kes 
no longer defined in the act or the P.S.A. Regulations. 

'I 

Bills 19 & 20 which became effective Jan. . l ,  1988, repealed these sections, replacing the 
appeal procedures (Review Commission and effectively Board of Reference also) with 
contractually defined access to arbitration boards under the control of the grievance provisions 
of the local collective agreement and Part 6 of the Industrial Relations Act. 

this was also changed by bills 19 & 20 to include compulsory membership in the College of 
Teachers, and exclude compulsory membership in the British Columbia Teachers Federation 
which had been a condition of employment since 1973. 
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housing. 
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Literature Search Process 

Teecher incoxipetence and dismissal is by its very nature a 

very broad realm of study covering a large number of social 

issues. To provide some structure to the literature search and 

make the sheer vofume and variety of documents on the subject a 

little %ore comprehensible, a modification of the exploratory 

case study method for reviews of multivocal literatures (Ogawa 

and Malen: 1991) was used. A comprehensive search for 

documentation was conducted using the search terms; teacher 

dismissal, teacher discipline (of and not by; the teacher), 

teacher behavior, teacher-administrator relationship, teacher 

alienation, teacher attitudes, teacher characteristics, teacher 

evaluation, teacher burnout, and teacher competence, 

Articles dealing with teacher competence from the 

perspective of teacher education, or teacher inservice 

programs, or teacher internship programs were excluded from this 

review as they were deemed beyond the topic of this research. 

Other search terms initially examined and then excluded as not 

central to the study were; competency - based teacher education 
programs, performance - based teacher evaluation systems, 
teacher testing programs, competency indicators for teacher 

training institutions, and effective vs. ineffective 

supervision. Lastly  the search $e-m; teaches situationai 

incompetence was examined in the context of teachers at risk, 

Appendix A contains a chron~fogical, listing of the 

historical changes to the suspension and dismissal provisions of 
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the B.C. Public Schools Act, while Appendix B contains a 

detailed account of the literature search process. 

Research Method 

This study examined British Columbia Board of Reference and 

Review Commission decisions within the period from 1972 to 1987, 

in terms of Eridges and Groves Typology of Teacher Failure 

(1984). It then identified and examined in greater depth 

selected cases that illustrate distinct facets of this problem, 

taking examples from the same period. 

This study replicated (with some differences to account for 

differing legislation at,d differing data sources) an existing 

study by Bridges & Gumport (1984) in which national data from 

United States court report summaries in the period 1939 to 1982 

were examined for instances which involved the dismissal of 

tenured teachers. It similarly involved four main 

methodological tasks: (A)  location of reported instances which 

involve the dismissal of teachers, (B) determination of which 

dismissal cases to include in the analysis, (C) description of 

the features of the cases to be included, and (D) analysis of 

the data for trends, patterns, or consistencies. 

' efw-InstancesWhich~m~'ssal tw - 
QETeachers* 

In British Columbia there are 5 locations where information 

regarding disciplinary actions against teachers by school 

boards, could (in theory) be obtained, however gaining access to 

this information was a major stumbling block in the design of 

this study. The following reasoning was used by the author to 

choose the College of Teachers as the appropriate data source. 
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POSSIBLE DATA SOURCE #1 

Individual school boards keep standard employment records 

on the teachers in their district {past and present). This 

information had two disadvantages for use in this study; one, it 

was suggested to the author by administrators even in his own 

district that the files were of too sensitive a nature for him 

to be allowed access; and two, gathering the information needed 

for the study in this way would involve obtaining permission for 

authorized access to restricted files from 80 different British 

Columbia school districts, and in light of disadvantage fl, this 

possibility seemed remote. 

POSSIBLE DATA SQURCE #2 

The Court Registry of the Supreme Court of British Columbia 

ence was provided with anon-pous copies of Board of Refe- 

decisions for study by lawyers to determine precedent; however, 

these decisions had every identifying reference as to school 

district, age, name, school, and community erased so that 

confidentiality could be maintained. This erasure of 

information from these decisions made them unusable for this 

study, as many of the variables that the author wished to code 

had been erased. More importantly however, was the fact that 

Review Commission decisions were not provided to the Vancouver 

Court Registry. 

POSSIBLE DATA SOURCE #3 

Small Teacher Records, used by the Ministry of Education 

prior to 1940, had for a number of years been in the process of 

being converted to microfiche and stored in the public documents 

section of the provincial archives, The disadvantages to this 
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source of data were that no one seemed to know what type of 

information was contained on the Small Teacher Records and that 

no information could be obtained from them about Review 

Commission Reports as the commission did not exist at the time 

that the Small Teacher Records were in use. 

POSSIBLE DATA SOURCE #4 

Casefiles on teachers dismissed from B. C. school districts 

located at the legal office of the British Columbia Teacher's 

Federation would in all likelihood contain sufficient 

information to be of use to this study, however a discreet 

inquiry at the B.C.T.F. while the author was there on another 

errand satisfied him that he would not be allowed access to 

those files. 

POSSIBLE DATA SOURCE #5 

The only location that would provide enough detailed information 

for this study was the Ministry of Education microfiche records 

kept with the individual teacher's certification files. The 

aforementioned files had until 1987 been kept at the 

Professional Relations Branch of the Field Services Division of 

the Ministry of Education in Victoria. Since December 24, 1987 

however, changes in legislation (Bills 19 & 20)' had moved 

responsibility for the discipline and certification/ 

decertification of teachers cut of the hands of the Ministry of 

Education and had placed it into the hands of the newly fcrmed 

British C~lumbia College of Teachers. The Professional 

Relations Branch had been concluded and its files had been 

broken up. Some of the files had been placed in storage for a 

waiting period before destruction, some of the very old teachers 
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records had been stored on microfiche and filed in the public 

documents section of the Provincial Archives and the bulk of the 

more recent teachers files (on microfiche) had been sent to the 

College of Teachers with the removal of some confidential 

information such as; Crown Council Reports, sworn statements of 

victims, copies of police investigations and any other 

inform6tion that had been submitted to the Ministry of Education 

by the Criminal Justice Branch under a special agreement that 

the Ministry of Education had with the Ministry of the Attorney- 

General until 1987. 

After initial telephone discussions with the registrar of 

the College of Teachers I began to realize that gaining access 

to the information required by my study would be difficult. A 

meeting with Dr. Piddocke of Simon Fraser University affirmed my 

belief that the information required for the study was available 

in the microfilmed Board of Reference and Review Commission 

decisions, as he had performed a previoas study of contentious 

teacher behaviors that result in misconduct charges by studying 

the Board of Reference decisions while they were under the 

control of the Ministry of Education (May 1988). 

On June 5/91 a request for access to selected teachers 

files was sent to the Registrar of the College of Teachers 

(APPENDIX D). This request was po1itel.y but firmly turned down 

with the suggestion that I contact the Ministry of Education 

again for access to this documentation (APPENDIX E). An initial 

phone call requesting access to Earl Cherrington's stored files 

from the former Professional Relations branch was followed by a 

formal request for access to both Mr. Gib Lind of Field Services 
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Division and Mr. Dave Williams of Program Support Services 

Division (APPENDICES F & G). Mr. Lindts response (APPENDIX H) 

was very encouraging and arrangements were made through the 

Ministry of the Attorney General to have a non-disclosure 

agreement made up between the author (researcher) and the 

Ministry of Education (APPENDIX I). 

This portion of the data collection yielded sufficient 

information (lists of Review Cormissions, Boards of Reference, 

Certificate suspensions and cancellations) for me to then 

request access to specific teacher casefiles held at the College 

of Teachers ( C . O . T . )  through Nr. Lindls office. Mr. Lind then 

met with Mr. Douglas Smart of the C.O.T. on Wednesday August 

21/91 to discuss the project and the possibility of access to 

specific teacher casefifes and Mr. Snart agreed to present the 

proposal before the Council of the C.O.T. on Friday August 

23/91. Mr. Smart did not know haw the council would receive the 

proposal as it was the first ore of this nature that they would 

have to deal with since the inception of the college. f 

received word through Mr. Lindss assistant at 10:58 A.M. on 

Acqust 23/91 that "permission had been granted by the council to 

work with the registrar at no cost to the colleget9.jbrticle 8, 

APPEWDIX M) 

A meeting with Mr. Smart, Dr. Michael Manley-Casimir 

(Director o f  Graduate Studies with the Faculty of Education, 

Simon Fraser Universityj and the author (researcher) was set up 

by phone for Aug-  30/91 to finalize the terms, conditions, and 

extent of access to a limited set of teacher casefiles (APPENDIX 

J)* The agreed upon casefile list was sent to the ColJege on 
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October 1/91 (APPENDIX J) and another Mon-disclosure agreement 

(between the College and the author this time) was signed with 

Mr. Gordon Eddy (Assistant Registrar) on January 3/92 (APPENDIX 

MI 

Access was for Spring break 1992 and the first three weeks 

of Summer vacation 1932. Mr. Eddy and Marie Kerchum (Depu ty  

Registrar) also indicated to me at this time that this project 

might have an effect on their c u r r e n t  work as they were seti~ng 

up a precedent framework for the analysis of previous casefiles 

and teacher discipline decisions for incoming C.O.T. board 

members and various lawyers involved with new discipline cases. 

Detailed notes and encoded data values for the variables listed 

i n  table 3113 were taken for 58 selected teacher dismissals, 

This data was added to the data accumulated the previous summer 

at the Ministry of Education (19 out of 38 cases had enough data 

to be useful for this st~dyf from anonymous Certification 

Advisory Committee files located in the stored Ekleb~xes from 

the former Professional Relations Division of the Deputy 

Ministers Office, 

fB) Deterraination nf H h k h  Dismissal G.ases LQ U ~ l u l ; i e  i n  %he 

Seventy-seven cases2 containing data with sufficjent detail 

were selected for the final data set to be analyzed, The cases 

ultimately chosen for  analysis had to meet three criteria: 1) 

i h e  case had to invafve dismissal of a teacher or  a n  

adminis t ra tor ;  2j t h e  case had to invalve dismissal for either 

misconduct, a minimum of 3 less than satisfactory reports or for 

dec l i n ing  enrollment; 3) the case had to have a paper trail 
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that contained sufficient detail ta code at feast 6 of the seven 

classes of variabies to be analyzed in this study (table 311)). 

Anonymous E ~ a r d  of Reference decisions filed in t h e  

certification advisory cozmittee fifes stored in temporary 

storage for a waiting period before destruction frequently had 

information erasures specificaiiy concerning variables 2b-2e and 

5 [*able 34f)) khat nade then unusable for this study. 

m ,,, --A r h c L ~ f u L G  12 cases cf ethical failure (1989), 1 case of 

technical failure (1939), 5 cases of ethical failure (1988), 

and I case of ethicaf failure (1978), were not  include6 in the 

quantitative s a ~ p f e  set, 

/C)IZEscrip_tian nf LhE - .!=&ale !2ases LQ l2.e -. 

To characterize the cases selected, seven classes of 

variables  were used: 

(I) Background features of the case; 

a) the year in ~ i h i c h  the ruling was made, 

bf the year that the teachers problem was identified 

c) the school district invofved, 

dj  the type of quasi-judicial forum involved (Board of 

Reference, Review Comiss ion ,  Transfer Review 

Committee, Certification Advisory Committee, or 

College af Teachers Discipline Committee). 

f 2 )  Characteristics of the teacher; 

a) gender, 

bf number of years at the school where the dismissal 

action was initiated, 

el fiunber 6f years employed in the school district, 
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d) number of years cf teaching experience, 

e) i) grade level(s) taught, 

ii) secondary subjects taught. 

(3) Grounds for dismissal; 

a) technical failure, 

bf bureaucratic failure, 

c) ethical failure, 

dl productive failure; 

e) personal failure. 

(4) Nature sf the evidence; 

(5) Outcome of the tribunal; 

a) eventual certification status 

(6) Possible grounds for reversal; 

(7) Whether the case proceeded to judicial review, 

DISCUSSION OF VARIABLE CLASSIFICATION 

I) Four background featrtres of the cases were noted: the 

year in which the ruling was made; the year that the teachers 

problem was identified; the school district involved, coded with 

actual school district number for analysis, but coded with a 2 

character alphanumeric code to maintain confidentiality for 

reporting purposes; and the type of quasi-judicial forum 

involved [Board of Reference, Review Commission, Transfer Review 

Committee Certification Advisory Committee, or College of 

classified: Gender, coded male =1 and female = 2; years at the 

school where the dismissal action was initiated, coded with 

actual number of years; years employed in the school district 
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before dismissal, again coded as per actual number sf years; 

number of years of teaching experience, coded with dctual number 

of years; grade level or function coded with primary = O?, 

intermediate = 02, junior high school = 03, senior high school = 

0 4 ,  counselling or guidance = 05, special education = 06, 

administrative = 07, and missing = 99. 

3) Bridgesi categories of teacher failure (Bridges and 

Groves, 1984, pg. 7-8 j  were coded with (1) for present in 

teacher casefile when detailed analysis performed, or (2) for 

not present in teacher casefile when detailed analysis 

performed. The reliability of the coding for teacher failure 

type was not checked due to time restraints on data collection 

while at the College of Teachers. 

4 )  Fourteen categories of nature of evidence against the 

teacher were coded: 01 = three or greater than three less than 

satisfactory reports; 02 = declining enrollment in the school 

where teacher was employed; 03 = sexual misconduct (indecent 

assault, sexual assault, sexual intercourse with a minor); 04 = 

physical or psychological abuse of students (manhandling 

students, intentional corporal punishment, continuous negative 

or derogatory remarks to students, or continuous screaming at 

students); 05 = having an affair with former student; 06 = 

charged with a criminal offence (illegal substance use, sales, 

or physical assault outside of school); 07 = substance abuse 

while on the job (use of alcoksf or illegal drugs on the job, 

with students or providing various substances for students to 

use); 08 = insubordination (loud and abusive language to and 

about administration, disregarding administration directives, 
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failure to obey a lawful order of the school board, slanderous 

letter published about school board activities); 09 = neglect of 

duty (classroom or supervision duties only); 50 = absent without 

official leave, with full knowledge of consequences; 11 = 

forging reports from previous administrators; 12 = private life 

of teacher brings reputation of employer into disrepute (nude 

photo published); 13 = inappropriate discussion with a minor 

(discussion of mutual fears of homosexual orientation); 14 = 

mental instability (former public schools act S e c .  107(3). 

5) Four categories of tribunal outcome were coded: 01 = 

appeal allowed (dismissal overturned); 02 = appeal varied 

(tribunal varies penalty in order to provide substantial due 

process, only available to boards of reference and review 

comissions after legislative change of 1979-80); 03 = appeal or 

suspension upheld; 04 = appeal abandoned (resignation of 

teacher, school board buyout, judicial appeal upholds 

dismissal). 

5a) Three categories of eventual certification status were 

coded: 02 = certificate retained; 02 = certificate suspended or 

cancelled; 03 = final certificate status unknown. 

6) The possible grounds for reversal were very case 

specific and therefore were not coded in a quantitative sense 

and were not included in the statistical analysis or in the 

crosstabulations of the variables. This area is very important 

in the discussion of various eases however and is included in 

the chapter on illustrative cases. 

7) The three categories of this final variable disregarded 

whether it was the school board or the teachers side of the 
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dispute which advanced it to a judicial review. It was coded 

simply as: 01 = case proceeded to judicial review; 02 = case did 

not proceed to judicial review; or 03 = information in casefile 

left it ambiguous as to whether the case proceeded to judicial 

review. 

(11) PlethodwWhichmDatamwzedfg;rTrends.Patterns. 

nr C o n s l s ~ o  

The number of cases inclutied in this study was relatively 

small and were listed for inclusion by a defined set of criteria 

and a signed legally binding agreement with officials at the 

College of Teachers. It was therefore the author's opinion that 

descriptive statistics rather than inferential statistics would 

be more informative with a sample set such as this. As defined 

by Glass and Stanley (1970) "the purpose of inferential 

statistics is to surmise the properties of a population from a 

knowledge of the properties of only a sample of the populationw; 

therefore the sample of the population should be representative 

of the entire population. This sample set however represents an 

entire population as it has been d e f i n e d ,  rather than a sample 

of the larger population as represented by the total number of 

teachers in the province. Inherent in the definition is the 

autkorbs agreement for restricted access to the closed files 

with Mr. Smart the registrar of the College of Teachers. In 

this agreement only files which resulted in the establishment of 

a Board of Reference or a Review Commission were to be examined. 

Any cases where the tribunals had been requested, but then later 

had been abandoned due to private settlement agreements between 

the school districts involved and the teachers, were still 
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classified as clcsed and the author was denied access to these 

files. 3 

Four separate analysis runs with the coded data were 

performed using S.P.S.S- release 4.0 for IRIS on S.F.U.'s 

Silicon Graphics Computer "Selkirk". The first analysis used 

all frequency of variables, all descriptive statistics, and 

produced histograms of frequency distributions, The second 

analysis was similar except that it selected for only Review 

Commissions. The third analysis was similar to analysis 1 & 2 

except that it selected for only Boards of Reference. The 

fourth analysis compared all variable lists with all other 

variable lists and produced Cross-Tabulation tables for every 

possible combination 05 variables; a total of 1121 pages of 

crosstabulation tables, Only a few of the total number of 

crosstabulation tables and other descriptive statistics tables 

are shown in the following chapter on Descriptive Statistics. 

The tables selected were the ones that showed graphically 

specific issues of interest to the research. 

Notes 
Bill 20 was called the Teaching Profession Act 

Appendix J. 

see AccessfNon-Disclosure Agreement between the author and the Registrar of the British 
Columbia College of Teachers. Appendix M, Clause #I .  
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CHAPTER 4 

--PROFILE 

This chapter addresses the answers to the seven research 

questions stated in chapter one. These research questions are 

similar to the questions asked by Bridges and Gunport, 1984 in 

their Project Report No. 84-A1 performed at the Stanford 

University School of   ducat ion, for the Institute for Research 

on Educational Finance and Governance. This Bridges and Gumport 

study will hereafter be referred to as the Parent Study and the 

study being presented in this paper will be referred to as the 

Present Study. The questions asked by the two studies are 

almost identical to allow for comparisons and contrasts to be 

drawn between them. However, the present study had to modify 

the guiding questions slightly in order to provide for the 

differences between a national study covering the entire 

continental United States, and a smaller study covering one 

Canadian province, There was also some major differences in the 

information base accessed by the two studies. The authors of 

the Parent Study drew their cases studied from "digests of 

teacher employment court cases appearing in state courts of 

appeal, state supreme courts, federal trial courts, federal 

appellzte courts, and the U.S. Supreme Court, .... 
[specifically these digests were] .... the T e a c h e r s  Day in Court 

for the period 1939 to 1972 and the School Law R e p o r t e r  for the 

period 1972 to 1382. In addition, the investigators [of the 

parent study] examined articles in annotated case reporters, law 

reviews, and law journals that focused on teacher incornpetence.~ 

(Bridges and Gumport, 1984, p.6) . 
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The present study d r w  the main body of cases to be 

analyzed fro= confidential B,C. Board of Reference and B , C .  

Review Commission reports stored at the B.C. College of 

Teachers. A few cases were drawn from Certificate Advisory 

Committee and Transfer Review Committee reports stored with Earl 

Cherringtonts (director) files from the former Professional 

Relations Branch of the Ministry of Education, which the author 

examined at the Fiefd Services Division office of the Ministry 

of Education with the assistance of Mr. Gib Lind. One or two 

cases were drawn from a study of the Legal Aspects of Teacher 

Termination for Incompetence in British Columbia by Diane J. 

Marshall, 1986. 

OVE8-rn H;fKIZfi GmDED TilE RESEARCH: 

Queseon j d t l  What is the incidence of dismissal of teachers in 

British Columbia for a) incompetence (pre-1988 P.S.A. Sec. 123 & 

pre-1988 P.S.A. Regs. 65), or b) professional misconduct (pre- 

1988 P.S.A. Sec 122)?l 

a) R E V I M  COMHLSSIOE38 

The analysis included only 13 out of the 24 Review 

Commissions ever requested of the Minister of Education. Of the 

total of 24; 1 4 , ( 5 8 % f  were convened and 10,(42%) were withdrawn 

due to: a) resignation of the teacher (3 cases, 13%) ; or b) a 

settlement agreement between the school board and t h e  teacher 

was reached before the hearings could be convened (6 

cases, 25%12, or one, (4%) which was denied by the minister as 

dismissal under s. 153(1) was not subject to ministerial review. 
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One of the cases actually was heard once and requested twice as 

the first attempt to terminate the teacher was overturned by the 

Review Commission on the basis of a technicality3 and the second 

Review Commission although requested was eventually not required 

as an agreement was reached between the teacher and the school 

board before the commission could be convened. Five,(2l%)of the 

Review Commissions convened upheld the teacher's appeal and 

ordered reinstatement of the teacher, while nine,(38%) of the 

Commissions supported the action taken by the board and 

dismissed the appeal, "Three of the cases,(12.5%) were 

improperly directed to the Review Commission in 1975 as they 

were not concerned with incompetence, but rather involved the 

demotion of vice-principals to classroom teachersw (Marshall, 

1986)- Of the five cases which were decided in favour of the 

teacher, two ended up with the teacher back in the classroom, 

one as indicated ab9ve ended up with a second Review Commission 

request and then went to a settlement/resignation agreement, one 

ended up with a medical leave of absence and the last went to a 

request for judicial review (B*C.S.C.) of the review 

commissionts decision by the school board, whereupon the teacher 

suffered a coronary, negotiated a settlement/resignation 

agreement with the school board that was unconditional and 

irrevocable, and then promptly died. This actually increases 

the number of settlement agreements,(although after the Review 

Commission decisions were reached,) to 33% of the total. A 

combination of the data gathered by the author at the Ministry 

of Education and the data gathered by Marshall, 1386 is shown in 

the table below: 
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Table 4 ( 1 )  Descriptive Statistics 

Year Sex 

Years 
of 
Exp. Position 

Teacher 
Teacher 
Vice-Pr . 
Vice-Pr . 
Vice-Pr . 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 
Teacher 

Teaching 
Level 

H.Sch 
Elem. 
Elem. 
Elem. 
Elem. 
H.Sch. 
H.Sch. 
He Sch. 
Elem. 
Elem. 
Elem. 
Elem. - 
H.Sch. 
H-Sch. 
H.Sch. 
Elem. 
Elem. 
H.Sch. 
Elem. 
H.Sch. 
H.Sch. 
Elem. 
Elem. 
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for Review Commissions 

Case 
Resolution 

Board 
Board 
Abandoned 
Board 
Board 
Board 
Board 
Board 
Teacher 
Teacher 
Settlement 
Abandoned 
Withdrawn 
Denied 
Settlement 
Settlement 
Settlement 
Teacher 
Board 
Settlement 
Teacher 
Teacher 
Settlement 
Board 

Court 

- 
- 
BCSC 
BCSC - 
- 
BCSC/ BCCA - 
BCSC - 

- 
2nd RC * 
BCSC * - * 
- * 

* these cases were not  w i t h i n  the set o f  cases analyzed by Marshall, 1986. This set now represents a t1  of  
the  Review Comnission cases tha t  were ever requested o f  the Min is ter  dur ing the s t a t u t o r y  existence o f  the 
Review Comnission. 
BCSC = B r i t i s h  C o i d i a  Supreme Court, BCCA = B r i t i s h  C o l d i a  Court o f  Appeals, Years o f  Exp. = yews  of 
teaching experience. 

A brief look at the descriptive statistics as shown from 

this table indicates that 10 out of 24 cases or 42% were 

requested by females, 14 out of 24 cases or 58% were requested 

by males, the average teaching experience of the teacher was 17 

years, 13 out of 24 cases or 54% involved elementary school 

educators, 10 out of 24 cases or 42% involved secondary school 

educators, and 5 out of 24 cases or 21% were appealed to a 

higher court. 



Chapter 4 Page 117 

One worth noting is ""- "---.----. 
Lllt3. . L L = Y U G ~ ~ U ~  of 

Review Commissions requested versus the coded identity of school 

districts. 

Figure 4 (I) I----- 
R .  C.% Requested v. ~ c h o o l  Dist. 

1 School Dist Code 1 

School districts which were required to defend a dismissal 

decision on the basis of three less than satisfactory reports 

during 1974 - 1987 normally only had one or two disputed 
dismissals to defend. One school district during this time 

however, had five, four which they reached settlements on and 

one which they won. This statistic might be classed as an 

anomaly if it were not for the fact that this same school 

district was required to defend another disciplinary decision in 

the B-C. Supreme C o u r t  (1979) that involved the suspension of 

two teachers for insubordination towards their principal and the 

school board (MacKay, 1984, p. 265) . 
The two teachers were summoned by the school board to a 

hearing the day before the hearing was to take place. The 
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.L---L 
L I = Q L I L ~ ~ S  did n o t  a t t e n d  and w e r e  suspended ~ i t h o i i t  pay. The t w o  

teachers were then sumoned to another hearing 2 weeks later to 

explain their involvement in the school's problems. They 

attended this meeting, accompanied by a lawyer, but refused to 

answer any questions and challenged the authority of the board 

to order their attendance at the meetings. The board further 

suspended the teachers for a set time period on the grounds of 

refusal to obey its orders. The case was reviewed in the 

B.C.S.C. and in his summary Justice Fulton held that the conduct 

sf the board in demanding the attendance sf the teachers 

following insufficient notice and without furnishing any 

particulars of the complaint against them constituted a total 

denial of natural justice. Justice Fulton also concluded that 

the day-to-day discipline of school teachers was within the 

statutory domain of the district superintendent, and that the 

school board lacked the powers to interfere. He classified the 

orders of the board requiring the attendance of the two teachers 

on the two occasions in question as beyond the board's powers 

and unlawful, and thus the suspensions imposed for failure to 

appear or to answer questions as similarly unlawful. He ordered 

the employment records of the two teachers erased with respect 

to the incidents and the lost pay to be reimbursed. 

The same school district also had three transfer review 

appeals and three Board of Reference Appeals during the 1974 - 
i987 time period, 

An agreement between the author and the registrar of the 

College of Teachers (Appendices J & M) allowed only the cases 

which resulted in a tribunal being convened to be examined in 
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detail, as only those cases would include Review Conmission 

decision reports. The following tables include from the total 

number of Review Commissions requested, only the 14 commissions 

that were actually convened and the one that was reconvened a 

second time for the same teacher, (see notes # 3 ) .  

The table below shows the number of Review Commission 

decisions handed down in any m e  year, and the frequency of the 

variable that was classified as the year of the teacher's 

problem. This variable indicates the year that the first, less 

than satisfactory report was received by the teachers in the 

study, 

Table 4 ( 2 )  Number of Review Commission Decisions per Year, displayed 
againat  the nuinber of teachers whose problem was detected in that year. 

Year 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1951 
1982 
1983 
1984 
1985 
1986 
1987 

Seview Commission 
Decisions 
2 
2 
I 
0 
2 
2 
0 
0 
0 
0 
0 
2 
2 
2 

Year of teacher's 
Problem 
2 
3 
0 
1 
2 
1 
0 
0 
0 
0 
0 
2 
3 
1 

Although there is relatively little difference between the 

two columns, the table does indicate that the year in which the 

teacher's problem was assessed was not riecessarily the year in 

which the dismissal occurred or the year in which the appeal. was 

heard. 

Table 4 ( 2 )  also shows that numbers of Review Commissions 

convened held relatively constant from 1974 to 1987, with an 
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interesting drop in participation during the period 1981 to 

1984. This lack of participation was at first confusing until a 

certain amount of eiucidatory information came to light from the 

1979 Review Commission reports and a Teachers Services Branch 

annual report which offered a satisfactory explanation (see 

Review Commission discussion in Ch,  6 ) .  

bf BOARDS OF REFERENCE 

The analysis included data gathered on 49 selected Board of 

Reference appeal cases which occurred between the years 1962 and 

1989. This does not mean that all cases between 1962 and 1989 

were analyzed, in fact they were not. These cases were the ones 

found on a confidential listing composed by Mr- Earl 

Cherrington, the head of the former Professional Relations 

Branch of the Ministry of  ducati ion. The listing was inclusive 

of all the Boards of Reference requested by teachers during the 

years 1974 to 1987, a total of 56 cases. The total number of 

cases which were analyzed, between the years 1374 to 1987 where 

a Board of Reference was actualiy convened was 37, only 66% of 

the total number which were requested. The remaining 19 cases 

between 1974 and 1987 were either: 

a) abandoned by the teacher during or before the hearing was 

convened (7 cases, 13%) ; or, 

3) voluntarily withdrawn by the tezcher before the hearing was 

convened (6 cases, 11%); or: 

c) resolved by settiementJagreement with the school board 

before the hearing was convened (2 cases, 4%); or, 
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d) adjourned or deferred during the hearing, pending 

disposition of criminal charges (3 cases, 5%); or, 

ej reassessed by the school district on advice offered by the 

Ministry of Education -{resulted in the teacher being 

reinstated, -1 case, Z % j ,  

The following tables and figures include those cases which 

the author was allowed access to at the College of Teachers plus 

some eases which were found in the archived fifes from the 

former Professional Relations Branch that he was allowed access 

to at Field Services Division of the Ministry of Education. The 

number of cases then that was analyzed for these statistics were 

4 9  Eaard of Reference summaries. Thirty seven from the College 

of Teachers and twelve from the archived files at the Ministry 

of Education, 

The following chart shows the frequency of Boards of 

Reference versus School District from the selected sample set. 

The school districts are coded with a scrambled alphanumeric 

code to maintain confidentiality, 
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Figure 4 ( 2 )  
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'Jersus Scbloof Distict Code 

5.0: 

- - - 

The chart shows similar results to the graph af Review 

Commission versus school district. Aqain the Boards of 

Reference are not distributed evenly among the number of school 

districts that were required to defend dismissal decisions that 

were made on the basis of s .  122(1) of the former P.S.A. A 

number of school districts are well over the average of 

approximately 2 Boards of Reference per school district in t h e  

sample set. If a l l  75 school districts in the province are 

considered then the average number of Boards of Reference that 

each school district had to participate in drops to 0.65 per 

school district during this 13 year period. The school district 

that was very high in the Review Com.ission chart(Z2) and was 

Giscussed to some extent above, was also relatively high in the 

Board of Reference chart as well, This statizeic corresponds 

w i t h  the findings in a profile of teacher sex offenders that was 

done by the Education Ministryis Division of Legislative 
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~ervices in Jan. 1986, This study found that nearly 50% of the 

sex offenders were from only 5 school districts, and that there 

was a disproportionate number of offenders in relation to 

population in 3 of the school districts. The meaning of this 

finding was not discussed in the Ministryes study but it could 

,lave something to do with the separate district's screening 

procedures as was suggested to a superintendent of one of the 

northern school districts by the former Professional Relations 

Branch. 

The following figure shows the number of Boards of 

Reference as a function of year. The year does not indicate 

when the tribunal was convened, but when the tribunal concluded 

and the decision was filed. 

Figure 4 ( 3 )  
I-.- - 

Board of Reference 
Year ofRuling 

0. - --&- -- - + 

~ i 2 e i n 7 3 ~ ~ x i n 7 8 7 s e o a 1  s ; ! 8 3 & a s t v ~ m  

YEAR OF BJ?.RULING 

Contrasting this with the next figure which shows the year 

that the teachers problem {insubordination, misconduct, neglect 

of duty, etc.) occurred, the slight differences in frequency on 
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different years shows that some Boards of Reference must not 

have occurred in the salz? year as the teachers problem. This 

was especially true in the cases where the teacher was charged 

with a criminal offence. The criminal offence sometimes took 

place a number of years previous to the actual charge being 

placed- In one particular 1986 dismissal case, the charge dated 

back to 1978 in a previous district. 

Figure I ! B !  
-- -- -- 

Board o.f Reference Statistics 
Year Teachers Prob. Occurred vs Freq. 

One of the most interesting aspects of both of these 

figures is the fact that the Boards of Reference were continuing 

after the legislation that enacted them was considerably 

changed. This was probably due to the fact that teacher's union 

locals had not yet completee negotiation of collective 

agreements which fell under part 6 of the Industrial Relations 

Act, therefore, teachers who were appealing their dismissals in 

the bridging years (88-89) following the change in legislation 
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( B i l l s  19&20, 1987), had to request a Board of Reference under 

the new P . S . A .  s. 122 (4b). 

Another interesting peculiarity about both of these figures 

above is the increasing frequency of Boards of Reference that 

were hing convened towards the middle of the 1970's and 

continuing into the 1980's. A possible reason that will account 

for this is the public's increasing awareness during this same 

time period, of sexual and other forms sf abuse in schools. A 

quote from British Columbia Television on it's 6:00 P.M. 

broadcast as of January 25, 1986 seems to typify the public 

lrmoodw at the time; "a provincial court judge says there's a 

near epidemic of child molesting cases in B.C. and it needs to 

be curtailed. This statement was made in the sentencing of a 

former school teacher to two years for gross indecency involving 

students. lr4 This mood was to get even worse as 1986 dragged on, 

with the publication of evidence from the trials of school 

teacher Robert Noyes (June, 1986), of elementary school teacher 

William James Cadden (Sept. 1986), of secondary school 

counsellor Leonard Marchant f O c t .  1986), of elementary school 

teacher Allan Wesley Britton (Sept. 1986), and of secondary 

school teacher Robert David GalPoway (Sept. 1986). The same 

article (Western Report, Oct. 6, 1986) that summarized these 

cases also indicated that 20 B.C. convictions for school sexual 

abuse had occurred in the three years preceding 1986. The 

resulting public furor about sexual abuse in B.C. schoofs would 

no doubt have caused a number of false accusations as well as 

legitimate ones to be leveled against teachers at that time. 

This could account for the dramatic increase in teacher appeals 
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against dismissal for misconduct that is shown in figures 4 ( 3 )  

and 4 ( 4 ) .  The public frenzy at this time is also blamed for the 

death by suicide of a teacher who had charges of sexual assault 

leveled against h i m .  In this case the suicide was motivated by 

the airing of the teacher's name by a Victoria radio station in 

contravention of a court ban prohibiting publication. 5 

This trend of increasing activity is also reflected in the 

number of teacher certificate suspensions and canceilations that 

were being recommended to the Lieutenant-Governor in Council 

through the Director of Teacher Services from the Certification 

Advisory Committee of the Ministry of Education. 

Figure 4 ( 5 a )  
- -- 

Total # of Teacher Certificate 
Cancellations and Suspensions per Year 

4-Year i r? 1 W s  --> 

a Canc. plus Susp. 
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Figure 4 f5b) 
- - - -- - 

Total # of Teacher Certificate 
Cancellations and Suspensions per Year 

4-- 1903's Year 1800's--> 

Canc. plus Susp. i . _ . - - - -- _ - -  _ -  - 

This figure above (in two parts due to spacing and 

readability) shows the total number of teacher certificate 

cancellations plus suspensions in reverse order from 1987 to 

1891. The years not shown had zero cancellations or 

suspensions. While the average6 number per year is 1.03 from 

1890 to 1979, the figure shows an almost exponential increase 

from 1983 to 1987. Table 4 ( 3 )  below shows the same increase but 

cancelled or suspended for. 

Table 4 ( 3 )  Reasons for Teacher certificate Cancellations and 
7 

suspensions 1891 to 1987.' 

$891 -(Dee 30) Fai lure t o  rerract  an adverse s t a i m n t  mde  against the Department of Education 

( c e r t i f i c a t e  cancelled). 

1892 -Gross misconduct ( c e r t i f i c a t e  cancetted). 

1893 -Suspension - no d e t a i l s  given. 

18% -Suspension for  s i x  m t h s  - no deta i ls  given. 



Chapter 4 Page 128 

-One canceilation - reinstated Mow. 11, 1898 - no details given. One suspension (3 months)- no 

details given. 

- Two canceilations - no details given. One reinstated Hov. 28, 1898. 

-3 year suspension - no details given. 

-cancellation for cause - no details given. 

-suspension for crirninai assautt conviction - reinstated Aug. 4. 1932. 

-cancellation for robbery conviction. 

-indefinite suspension - guilty of a criminal offense. 

-tuo suspensions - one was conduct unbecoming a teacher & other was public drunkenness. 

-suspension for gross misconduct - reinstated May 12, 1944. 

-one indefinite suspension for gross indecency. One cancellation for gross misconduct, reinstated 

July 10, 1956 

-suspension for breach of contract - reinstated Apr. 30, 1946 

-two suspensions for mental health probiems. 

-one suspension for mental health prcblems - reinstated Apr. 27, 1959. one indefinite suspension 

f o r  misconduct. 

-two cancellations for cause and one suspension for Itdrinking problemu - reinstated Aug. 24, 1951 

-three suspensions for breach of contract - two reinstated Aug. 28, 1953 & one reinstated Oct. 29, 

1954. Two cancellatitns for contributing to juvenile delinquency - one reinstated Hay 1976. One 

cancellation for imrat behavior uith school children - proved innocent of charges Jan. 8,1954 

-three suspensions for breach of contract - one reiwtated Sep. 17, 1954. One suspension for 

failure to pay fees to BCfF & loss of membrtrship. Three cancellations, 2 for cause and 1 for 

contributing to juvenile delinquency. 

-three canceltatisns, 1 for cause, 1 indecent gesture to superintendent, 8 I buggery. 

-three cancellations, 1 contributing to juvenile detinquency - reinstated Jan. 30, 1959, 1 mntat 

health problems, & 1 teaching inefficiency - reinstated July 4, 1960 

-one suspension and one cancellation for breach of contract - the canceiled certificate uas 

reinstated Aug. 25, 1966. Tuo cancellations for criminal charges - 1 reinstated Aug. 8,1963 
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- f i v e  car;~el!ations~ three for contributing to juvenile dekinquency - one of which was a breaking 

and entering charge - reinstated Juty 14,  1960, 1 for buggery & 1 jail sentence. 

-one canceifation - miscarduct with femate students. One suspension, breach of security during 

examinations - reinstatd May 24, 1960 

-two suspefisions, f ?or breach of examination security, 1 for false apptication information. One 

cancellation, indecent assat!lt conviction. 

-one canceltation, indecent assault conviction. 

-two suspensions, 1 for false supporting docunents in job application, 1 for contributing to 

juvenile delinquency - reinstated Apr., 1948. One cancellation, contributing to juvenile 

detinquency. 

-one cancellation, contributing to jwenite delinquency. 

-two cancellations, previous Manitoba morals charge conviction, contributing to juvenile 

deiinquency. Two suspensions, indecent exposure conviction & theft conviction - reinstated June 17 

B Apr. 18, 1968 consecutively. 

-one canceltation, contributing to juvenile detinquency. 

-one suspension, criminal conviction - frardutent cheques. 

-tua canceilations for criminal convictions. 1 for using mail for obscene purposes, 1 for 

possession of marijuana - reinstated Hay 28, 1970. 

-one canceltation, contributing to juvenile detinquency. One suspension, sexual misconduct with 

students - reinstated Jwre 27, 1968 

-two cancellations, 1 conviction for indecent assault and indecent exposure, & 1 cr~nviction for 

indecent assault in ALta. prior to B.C. certification. 

-two suspensions, 1 breach of contract, 1 gross misconduct - reinstated Oct. 1, 1970. 

-one suspension, poor teaching performance. Two cancellations, 1 for sexual assault conviction, 1 

for indecent exposure - reinstated Wov. 14, 1974. 

-tuo breach of contract suspensions, 8 mo. & 10 mo. 

-three suspensions, 2 breach of contract, I forged academic credential. Two canceliations for 

sexual essauit convictions. 
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-one cancellation, contributing :o juvenile delinquency. 

-one suspension, convicted of incest. 

-three cancellations, 1 sexual assault of students, 1 sexual misconduct uith students - reinstated 

Dec 3, 1987, 1 convicted of indecent assault - reinstated Dec 3,1987. 

-three cancellations, 1 indecent assautt conviction, 1 attenpted wife murder conviction, 1 use of 

drugs and alcohol on field trip. 

-seven cancellations, 3 gross indecency & sexual assault convictions, i indecent assault, 1 

improper acts with female students, 1 sexual intercourse with female student, 1 liquor, drugs and 

inappropriate behavior on field trip. One suspension for submitting changed transcripts for 

teacher certification. 

-seven cancellations, 1 child abuse of male studerits, 1 sexual assautt of male student, 1 indecent 

assault of male student, 1 gross indecency with male student, 2 indecent assault & sexual assault, 

1 gross indecency. 

-nine cancellations, 4 sexual assault or indecent assautt or sexual activities with maie students, 

3 sexual assault or idecent assault or sexual abuse of girls outside of school, 1 sexual relations 

with female students, 1 assault of wife & children. 

-24 cancellations. 3 indecent assault of female, 2 sexual relationship with female student 2 

inappropriate relationship with male student, 1 sexual activity with 13 yr. old male, 4 gross 

indecency 8 sexuat assautt of boys, 1 sexual assault of very young female students, 1 sexual abuse, 

5 sexual assault of female student, 1 sexually inappropriate comnents with female students & 

providing Liquor to minors, 1 teaching inconpetence & fraud, 1 homosexual voyeuristic activities 

uith stepson and another student, 4 sexual assautt charges, 2 inappropriate conduct and neglect of 

duty, 1 sexual assault involving children. -5 suspensions, 1 indecent assault on female, 3 sexual 

involvement uith 15 year old female student, 2 sexual assault & gross indecency uith female 

elementary students in the ctass, 1 inappropriate touching of female elementary students, 1 charged 

with sexual assault - reinstated Sep. 10,87 
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While the dramatic increase shown in both ~igure 4(5) and 

Table 4(3) above may have been a political response to the 

increasing public 'moodv at the time, there were also other 

political factors at work behind the scenes. 

A confidential memo from Field Services Division to Teacher 

Services Branch dated Oct, 6, 1986 indicates that there was a 

"rather significant political problem brewingw which was 

!$intensified by the tabling of the Sullivan Report and the 

B.C.S,T.A. Task Force on Child Abusew, which necessitated the 

"urgency to move on decertifying a large number of individuals 

(approximately 301." The political problem I think was being 

referred to in this Memo was the changes in legislation that 

were being drawn up for enactment Jan. 1, 1988, which would 

remove the certification/decertification powers from the 

Ministry of Education and place them into the hands of the 

College of Teachers which as yet did not exist. 

Two other documents, a decertification discussion paper and 

a draft policy paper on suspension and cancellation of teacherrs 

certificates for 'causev, also indicated that "the Ministry of 

Education was handicapped in dealing with [several] cases 

primarily because there was no statutory authority under the Act 

for it [the ministry] to initiate an independent investigati~n,~' 

of misconduct cases. The draft policy paper indicated that "the 

Ministry of Education has no legal authority to initiate 

decertification proceedings for teacher incompetence." Under 

regulation 65 at that time only school boards could recommend to 

the minister the suspension or cancellation of a teacherss 

certificate and this was rarely done. According to Marshall, 
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1986 only two teacher certificate suspensions had ever occurred 

as a result of less than satisfactory teaching. "First, in 

1960, a female teacher had her certificate suspended because she 

falsified information in a teaching application after having 

received three less than satisfactory reports. Second, in 1971, 

a male teacher had his certificate suspended for poor teaching 

performance." Both of the documents above were cautious about 

the ministry making decisions that were without due 

consideration of the precepts of natural justice as they both 

quoted and discussed the Evershed decision made by the Ontario 

Supreme Court, where a teacher's certificate was cancelled by 

the Ontario Ministry of Education without a hearing, and the 

Supreme Court reversed the decision citing it as a classic 

denial of procedural due process. 

Both of the two papers (discussion paper and policy paper) 

mentioned above were suggesting changes to the Ministry's 

enabling legislation, policies, and procedures that would allow 

the Ministry of Education to take immediate action to suspend or 

cancel the certificate of teachers who: 

"a) had been charged with a criminal offence and were awaiting 

trial; 

b) had been dismissed or resigned for reasons of 

unethical/unprofessional behavior and had not yet appealed; 

c) had been dismissed for incompetence; 

d) had Seen allowed to resign, (at times with pay); 

e) were reinstated by a Board of Reference but whose conduct 

warranted decertification; 

f) were dismissed or resigned with no criminal proceedings; 
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g) had pleaded guilty; 

h) had received conditional or absolute discharges but whose 

conduct warranted decertification; 

i) were acquitted by the courts but whose conduct warranted 

certificate cancellation," 

With the demonstrated increase in teacher certificate 

cancellations and suspensions toward 1987 this author poses 

three questions: 

I) Were any of these policy and legislative changes 

implemented, and if so, was the dramatic increase in 

cancellations and suspensions between 1983 and 1987, the result? 

2) Do the bylaws of the College of Teachers who are now 

responsible for the certification/decertification of teachers, 

take into account the situations described above with respect to 

their disciplinary function? and; 

3) How does the College of Teachers deal with the 

decertification of educators who have resigned their membership 

in the College? 

The answers to these questions although valid will not be 

addressed in this study as they are beyond the scope of this 

study; they could however be addressed in further studies in 

this area of education lax at some other time. Situations 

c,e,f,h,and i mentioned above do bring up the possibility of a 

denial of natural justice if the Immediate action referred to 

above to cancel or suspend teacher's certificates is applied 

indiscriminately. In fact for situations h and i above there 

was a specific statutory clause that required the school board 

to reinstate the suspended teacher after acquittal, absolute, or 
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conditional discharge, if the appeal period had expired [pre- 

1988 P.S .A.  s. I22 (2c)I. If reinstated under subsection 

( 2 ) ( c ) ,  then the teacher would be paid his entire back salary 

for the period of his suspensj.on. This entire section was 

amended by Bill 19 s. 61 in 1987 so that the school board could 

now decide (regardless of the teachers guilt or innocence), 

whether they are going to reinstate the teacher without loss of 

salary, or whether they are going to proceed with dismissal of 

the teacher. This dismissal could then be grieved under the 

provisions laid out in the collective agreement and Part 6 of 

the Industrial Relations Act. 

OVERALL DESCRIPTIVE STATISTICS 

To calculate the proportion of teachers in the province who 

requested a Review Comissian for 3 less than satisfactory 

reports (incompetence), the number of Review Commissions during 

the period 1974 - 1987 was divized by the headcount of 
practicing teachers (not full- time equivalents) in the province 

during those same years. (The two Review Commissions in 1975 

involving administrator dismissals for declining enrollment were 

not included in this calculation.) These ratios were averaged 

and the value came to just C,0057% of the t~tal number of 

practicing teachers in the province per year. The same 

calculation was performed for Boards of Reference and came to a 

value of -0154% of the total number of practicing teachers in 

khe province. GR average then out of the total number of 

practicing teachers in the province each year, one and two 

thirds teachers requested a Review Commission and 4.5 teachers 

requested a Baard of Reference, The ratio ~f teachers that 
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requested Eoard of Reference appeals for professional misconduct 

or breach oT ccmtract to the nuzber of tezchers that requested 

Review Commission ap~eais for incompetence was roughly 3 : l .  

For  t h e  set of descriptive statistics called "Overall 

descriptive statisticsw, all of the cases selected for this 

study, including Review Co~mission reports, Board of Reference 

reports and Certification Advisory Committee reports were 

combined together and analyzed for the frequency of all the 

variables. One of the more interesting patterns discovered in 

this analysis is discussed below. 

In the selected sampfe set in this study 65 cases were 

coded with school district, and 12 cases had the references to 

school district erased, (Certification Advisory Committee 

reports). However, The cases that were analyzed for school 

district did not show an even distribution for the 75 school 

districts in the province. The 65 cases were distributed in 

only 36 school districts. Several districts accounted for 

multiple cases; one district had 6 cases, 8,?% of the sample, 

one district had 5 cases, 7.2% of  the sample, three districts 

had 4 cases each, 5 , 8 %  o f  the sample in each, three districts 

had 3 cases each, 4-39 o f  the sampfe in each, nine districts had 

2 cases each, 2.3% of the saapie in each , and nineteen 

districts had 1 case each, I,S% of the sample in each. 
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Question f 2  %at are the characteristics of dismissed teachers? 

The characteristics of dismissed teachers are strangely 

similar with respect to both of the quasi-judicial forums 

examined in this study. 

Review Comagissions 

Teachers who requested Review Comnissions of their dismissal 

are of twc types; rhose xho had been dismissed for 3 less than 

satisfactory reports (incompetence), constituted 13 out of 15 

cases ar 87% of the sample set; and those who were dismissed for 

declining enrollment in the school to which they were assigned 

( 2  out of 15 cases or 13% of the sample set. The gender ratio 

of the selected sanple set was interesting in that 9 out of the 

15 cases or 60% were female, and 6 out of the 15 cases or 40% 

were male. 

The next series of statistics proved very revealing. These 

dealt with the teacher's age at the time the problem occurred, 

the years teaching in the school where the problem occurred, the 

years taught in the school district where the problem occurred, 

and the total number of years teaching experience that the 

teacher had accumulated at the time of the problem. Notice the 

fofiming histogram  wit^ respect to the teacher" sage at the 

time of the problem. 
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Figure 6 ( 6 )  Age of Teacher at Time of Problem 
Review Commission Descriptive Statistics 

# of Teachers Age 

. . . . . . . . . . . . . . . . . . . .  I ********** I ******* *** 
+----+----+----+----+----+----+----+----+----+---- + 
0 1 2 3 4 5 

Histogram frequency 

Figure 4 ( 6 )  shows the age range is from 43 - 56, with an 

average of 48f This could mean that older teachers with more at 

stake in their careers, appeal their dismissals on the basis of 

incompetence more than younger ones do, or it could mean that 

older teachers have a greater chance of being given a less than 

satisfactory evaluation rating. Conversely it could also mean 

that younger teachers are handled with more leniency by 

administrators after they have achieved tenure in the hope that 

they will change. 

The next figure shows the number of years teaching in the 

school where the problem occurred far the teachers in the 

selected sample set, 
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Figure 4 ( 7 )  Number of Years Teaching in School Where Problem Occurred 
Review Commission Descriptive S t a t i s t i c s  

# of teachers Yeare 
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When Figure 4 ( 6 )  is cornpared to Figure 4(7) there appears 

to be a discrepancy. Figure 4 ( 7 )  seems to indicate that 

although the teachers are older, their years of teaching in the 

school where their problem occurs is relatively few. The 

average in Figure 4 ( 7 )  is only 5 years. 

The next figure shows the number of years teaching in the 

school district where the problem occurred for the teachers in 

the selected sample set. 



Chapter 4 Page 139 

Figure 4 ( 8 )  Number o f  Years Taught i n  S c h ~ o l  D i s t r i c t  Where Problem Occurred 
Review C o m i s s i o n  Descr ipt ive  S t a t i s t i c s  

# of Teachers Years 

Again as in Figure 4 ( 7 )  the number of years taught in the 
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the age range from 43 to 56. The median value in the above 

histogram is 7 years, 

The following figure shows the total number of accumulated 

years of teaching experience for the each of the teachers in the 

selected sample set. 
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Figure 4 ( 9 )  Number of Years of Teaching Experience Before Problem Occurred 
Review Commission Descriptive Statistics 

# of Teachers Years 

The above Figure shows the expected experience level for 

teachers within the age range 43 to 56. The average experience 

of these teachers was 16 years, while the range was from 6 to 23 

years experience. 

To summarize the above 4  sets of statistics for the 

teachers that attended Review Commissions. They ranged in age 

from 43 to 56 years of age with a mean of 48 years of age. 

Their accumulated teaching experience ranged from 6 years to 23 

years with a mean of 16 years. These statistics seem to match. 

What does not seem to match about these teachers is their years 

in the school where their problem occurred which ranged from 1 

year to 16 years w i t h  a mode of i year, and their years in the 

schcmf district where the problem occurred which ranged from 3 

years to 20 years with a mode of 7 years. (see Table 4 ( 4 )  for a 

comparison of these factors with the same factors for Boards of 

Reference) . 
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-7,- wrlabL the above summary seems to suggest is that older 

teachers should not transfer school districts toward the end of 

their careers and above all they should not transfer schools, 

otherwise, they may find themselves in a situation that they can 

no longer satisfactorily teach in (possibly situational 

incompetence). The author has examples of this on the staff 

where he currently works. Excellent older teachers who grow 

dissatisfied teaching the same senior subjects in smaller rural 

schools who have transferred to a larger urban school and must 

now teach a set of junior high courses have found the challenge 

more than they expected. Urban schools now, are similar to the 

inner-city schools of 20 years ago. They are difficult to teach 

in. 

The teaching category of the teachers who attended Review 

Commissions would support this hypothesis as well. Of the 15 

teachers in the Review Commission analysis 27% or 4 taught 

primary, 47% or 7 taught junior high school, with 7%(1), 7%(1). 

and 13%(2) in senior high school, special education and 

administration consecutively. The large percentage of teachers 

dismissed for incompetence who taught junior high school 

subjects indicates that older teachers who are teaching in the 

junior high school area are more at risk for charges of 

incompetence thzn teachers in other levels of education. If 

this is so and assuming that teachers with marginal competence 

do not seek out employment in the junior high school area, then 

this could be indicative of a systemic failure at the junior 

high level in the education system. 
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--- 
B W ~ P ~ S  ef Reference 

Teachers who requested Boards of Reference within the 

selected sample were 73.5% male (36 cases), and 26.5% female (13 

cases) out of a total of 49 cases analyzed. This was opposite 

to the trend shown by the Review Commission cases where the 

majority of the cases involved females. The ages of the 

teachers involved in Board of Reference cases was also not as 

narrow in its range as the Review Commission statistics. The 

graph below shows a range from 22 years of age to 63 years. The 

mean age is 42 years. 

- -- - .- - ----- 
Age of Teacher a t  Time of Problem 

Board ofReference Descriptive Stab. 

Page 142 

Age ofTeschers 

Although the range in ages of the teachers in the Board of 

Reference cases covers a larger range than the range of ages of 

the teachers in the Review Commission cases, the average age is 

still relatively high at 42 years. When this is compared to the 

number of years that the teachers had been teaching in the 
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school where the problem took place, a discrepancy again occurs. 

Again the number of years that teachers spent in the schools 

where the problen occurs is relatively small and so is the 

number of years that the teacher has been a part of the district 

where the problem occurs, when compared to their average age. 

On average the teachers have on;y been teaching at the school 

for 5.3 years and in the district for only 8 years (see Figures 

4 <11) & 4 (12) below) . Also notice that in Figure 4 (11) the 

largest category of the teachers that have a pr~blem under 

former s. 122(1) have only been in the school for I year, (mode 

Figure 4(11) Number of Years Teaching in School Where Problem Ozcurred 
Board of Reference Descriptive Statistics 

# of Teachers Years 
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Figure 4412)  Number of Years Teaching in the School District 
where the Problem Occurred 

- - - - - - - -- - --- -- - - -- - 
Frequency of Teachers versus Years in 

School Disfict B.R. Descriptive Stats 

Years inschool Dist 
-- I 

The total experience of the teachers that requested Boards 

of Reference ranged from 1 year to 39 years, with an average of 

14 years experience. (see Figure 4 (13) below) . 
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Figure ((13) Number of Teachers attending Boards of Reference v. 

Total Teaching Experience of those Teachers 
- 

t of Teachers v. Years o f  Teaching 
Experiencs, B.R. Descripfive Statistics 

5 

Years ofTeaching Experience 1 

There appears to be a pattern in the data from both the 

Review Conmission reports and the Board of Reference reports 

with respect to the teachers age, experience, and years of 

teaching both in the school where the problem occurred and in 

the school district where the problem occurred. 

Table 4 ( 4 )  Comparison of age, Years in School, Years in 

District, and Total Experience in Years. 
Age Years in Years in Total 

School District Exp. 
Review Commission range 43-50 1-16 1-20 6-23 

Mean 4 6 5 9 16 
Board of Reference range 22-63 1-20 1-27 1-39 

Mean 42 5 8 14 

Whether this pattern would be the same in the entire 

population of teachers in the province is not a question that 

can be answered by this study. In both of the quasi-judicial 

forums studied, the teachers involved seem to be older and have 

a significant amount of teaching experience. However, the years 
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taught in the school where the problem occurred and the years 

taught in the school district where the problem occurred, are 

relatively few. This result was unexpected by the author who 

assumed that there would be a large difference between the 

characteristics of teachers dismissed for incompetence and the 

characteristics of teachers dismissed for misconduct. What this 

could mean is pure speculation, however it could mean that 

teachers who are going to have problems in the teaching 

profession will usually be found when they transfer schools or 

school districts, It could also mean they are given the "turkey 

trotn treatment (to use Bridges vernacular) until their problem 

becomes too obvious for their direct superiors to ignore. 

To camplete the analysis of teacher characteristics in 

Board of Reference cases we lastly will look at the teaching 

categories of the teachers when the problem occurred. Out of 

the total of $9 cases analyzed; 27% of these teachers taught 

intermediate grades (13 cases), 27% taught at the junior high 

school level (13 )cases, 16 % taught at the senior high school 

level (8 cases), 14% taught primary school (7 cases), 10 % were 

administrators (5 cases), 4% were in counseling (2 cases), and 

2% were in special education (1 case). An interesting aspect of 

teaching category indicates that although 27% of the Board of 

Reference cases were teaching in junior high school during the 

time of their problem, this figure is well below the high of 47% 

~f the Review Commission cases that were teaching in junior high 

school at the time of their problem. 



Chapter 4 Page 147 

#3 wAat is the nature of the teacher's incompetence? 

Review Commissions 

As was indicated in chapter 2 the (pre-1988) Public School 

Act did not define the term incompetence as the lawful cause for 

the dismissal of a teacher in s. 126 or in P.S.A. Reg. 65. The 

definition of what was meant by incompetence was left up to 

local school district's discretion and the evaluation reports of 

at least 3 senior supervisors. Three less than satisfactory 

reports which followed all the statutory requirements of the 

P-S.k and the P I S . A .  Regulations, had to be filed in order to 

dismiss a teacher for incompetence. Although it was not a 

stztutory requirement, Review Commission decisions and court 

decisions (which add to the common law) have stated that the 

three reports had to include suggestions for improvement of 

sufficient specificity that the teacher was able to understand 

what changes in behavior were required, and what outward 

indicators of this behavior change would be evaluated. 

Sufficiznt time to internalize the suggestions and thus bring 

about su~stantial change in behavior was also required. One 

Review Commiszion in its summary of a case where the teacher was 

reinstated and the dismissal decision reversed stated Itas a 

compassionate employer it [the school board] is obliged to 

develcp and articulate a clezr plan for the rehabilitation of 

all employees who are perceived and judged to be either 

incompetent or marginally competent." 

In an effort to determine how British Columbia school 

districts have dismissed teachers for incompetence, the author 
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used the indicators of incompetence as defined by Bridges, 1974 .  

These indicators were classified into one of the following 

categories: technical failure, bureaucratic failure, ethical 

failure, productive failure, and personal failure. 

With respect to the categories of teacher failure within 

the group of teachers who requested Review Commissions; 73% had 

classic technical failure symptoms (11 cases), 33% also had 

varying indications of bureaucratic failure (5 cases), 53% 

exhibited some productive failure (8 cases), and 20% were 

experiencing some form of personal failure(3 cases), Sixty 

percent exhibited multiple forms of teacher failure. The most 

common patterns of failure were the combinations of technical- 

productive (3 cases), technical-bureaucratic-productive (2 

cases), and technical-bureaucratic-personal (2 cases). 

Soard of Reference 

Unlike dismissal for incompetence, dismissal under s .  

122(1) of the former P.S.A. had more direction for the school 

boards and administrators in terms of what constituted 'just and 

reasonable cause'. In s .  12211) four causes were specifically 

mentioned; misconduct, neglect of duty, refusal ar neglect to 

obey a lawful order of the board, and s. 122(fb) "where the 

teacher has been charged with a criminal offence and the board 

believes the circumstances created by it render it inadvisable 

for him to continue his duties." 

Although less is left to the school board's discretion in 

this section of the School Act, there is still area left for the 

interpretation of the terms misconduct (with respect to the 

local community values), neglect of duty, and the belief that 
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$-he ~ircumstances render it inadvisable for t h e  teacher to 

continue his duties, TBe interpretations of these terms will be 

d i s c u s s e d  in the next chapter with a series of illustrative 

cases. 

With respect to the categories of teacher failure within 

the group of teachers who appealed ta Boards of Reference; 12% 

of these teachers kad soTe form of technical f a i l u r e  (6 cases], 

3 2 %  were experiencing bureaucratic failure (15 cases), 76% had 

some form of ethical failure (37 cases), only 6% showed 

indicators of pro&~ct iue  failure (3 cases), and 14% w e r e  

experiencing some form of pexsmaf failure (7 casesf. 

OVERALL DESCRIPTIVE STATISTICS 

For t h e  set sf descriptive statistics called t iOverall  

descriptive statisticsa, a l f  of the cases selected for this 

study, (77 cases in total) including Review Gomission repor t s ,  

Board of Reference reports and Certification Advisory Cornittee 

repor t s  were combined together and analyzed f o r  the frequency of 

a l i  the variables. The Past analysis perfomed on the 

descriptive statistics vas to cross tabula te  the frequency of a l l  

the uariabfes with each other ts determine the ways i n  which t h e  

variables correlated with each other. This analysis resulted in 

ti21 pages of crosslabuiation tabkes, of which only a very small 

number are shown in this chapter- The crosstabulation tables 

were disappointing as they did not reveal much more in terns of 

further i s s u e s  canceafed in the data, than w e r e  revealed by the 

descriptive s t a t i s t i c s .  What they did show w a s  t ha t :  9.1% of 

t h e  selected sample set displayed signs of both technical and 

bureaucratic failure; 2,6% displayed both technical and ethical 
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failure; 10.4% displayed both technical and productive failure; 

3.9% displayed both technical and personal failure; 7.8% 

displayed both burea~cratic and ethical failure; 3.9% displayed 

both bureaucratic and productive failure; 10-4% displayed both 

bureaucratic and personal failure; 2.6% displayed both ethical 

and productive failure; ?,I% displayed both ethical and personal 

failure; and 3.9% displayed both productive and personal 

- faFl_~re  = 

Eight percent of the eases (6 in all) were coded in 3 

categories and one case was coded in four categories of teacher 

failure. The case coded i n  four categories will be discussed in 

t3e next chapter on illustrative cases. 

e s ? . ~ o n  # 4  What types of evidence are used by school officials 

as proof of incompetence, professional misconduct, or breach of 

contract. 

The case study mentioned above that was coded in four 

categories of teacher failure [see C. 5 Illustrative Cases) 

meets a lot of the criteria fur both incompetence f 3  less than 

satisfactmy reports) and professional misconduct {abuse 

tomplaint by a s t u d e ~ t  or a parent), However that case was very 

unusual, normally the evidence gathered to substantiate a case 

against a teachers virf only include some of the  types of 

evidence showf in the table b l o w ,  I n  the table below, the 

reader will notice a large difference in the amount of evidence 

used ta substantiate cases before Review Commission hearings 

versus the amount sf evidence needed in Board of Reference 
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hearings. This is due to the fact that the courts require an 

incompetence charge to be based on a series of repetitive 

incidents, "a preponderance of evidencegt rather than a single 

egregious incident as is the ease in some misconduct eases that 

appear before Boards of Reference. 

Table 4 ( 5 )  

The types of evidence gathered in the cases that were selected 

for this study includes many statements from administrator 

reports. These conqents come from cases that where dismissals 

were upheld by the quasi-judicial tribunal concerned. These 

comments were as follows: 

a) for incompetence; 

- the statutory reason; 3 less than satisfactory reports, 
- more specific reasons include; 
"i) discipline and management problems; 

-lack of a set of well organized, consistent, well- 

established classroom routines; -question and answering 

technique of raising hands not enforced; -unruly, noisy, 

disorderly classrcom; -sharp exchanges between teaches and 

students; -students mimic teacher; -tense, strai~ed, 

defensive environment lacking warnth, friendliness, and 

good humour; -teacher has dour manner and 'does not appear 

to enjoy teachingf; -poor student rapport and attitude; - 
teacher loses student interest during seatwork; -low number 

of students on task; -inadequate expectations of teacher 

results in lack of neatness and output of student seatwork; 

-students careless with materials; -ragged change-over from 

one lesson to another; -teacher appears frustrated; - 
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teacher threatens students; -teacher grabs students; -?more 

time spent on disciplining students and attempting to gain 

their undivided attention than on the teaching of the 

lessons'; -student told by teacher to 'read a thick book 

and don't bother me for thirty minutesf; -inadequate 

supervision during study period; -students transfer out of 

class: -teacher accepts no responsibility for discipline 

and regularly sends students to office for discipline and 

sometimes sends wrong student; -students sleeping 

undetected in class; -students arriving late to class and 

leaving room without permission; -students moving desks, 

exchanging notes, throwing objects, walking behind teacher 

as she moves about the room; -hostile parents; 

ii) instruction problems; 

-teacher reliance on texts and worksheets; -little class 

participation in lessons; -poor voice control of teacher; - 
teacher conducts most lessons from sitting position; - 

lessons lack variety, are shallow, or weakly developed; - 

failure of teacher to challenge students; -program not 

meaningful in relation to stated objectives of teacher; - 
'teaching has lost its spark1, lacks enthusiasm; -gym 

classes without gym strip, warm-ups, demonstrating or 

formal instruction; -major portion of materials obtained 

from other teachers; -teacher fails to complete curriculum; 

-outdated text used by teacher; -overuse and misuse of 

workbooks by teacher; -teacher frequently interrupts 

iessons for discipfine; -program not meeting individual 

needs; -teacher gives too few tests; 
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iii) planning and organization problems; 

-inadequate daybook; -inadequate planning for substitute 

teacher; -disorganized, unattractive environment; -poor 

desk arrangement; -poor record keeping; -poor time use; - 
superficial marking and failure to return work to students; 

-lack of awareness of course of study; -not fulfilling 

course objectives stated in curriculum guide; -poorly 

prepared materials; -students inform teacher that they 

already have done an assignment; -inadequate individualized 

educational plan; -no unit plans; -displays out-of-date; - 
report card deadlines not met; (Marshall , 1986) 

b) for professional misconduct; 

-sexual misconduct (indecent assault, sexual assault, 

sexual intercourse with a minor); -physical or 

psychological abuse of students (manhandling student, 

corporal punishment, continuous sarcastic disparagements, 

continuous screaming at students); -general misconduct 

(having affair with or living with former or current 

student, use of alcohol or marijuana on the job or with 

students); - Charged with a criminal offence (marijuana 
use, sexual or physical assault outside of school, breaking 

and entering, possession of stolen goods); -substance abuse 

(outside of school); -insubordination (loud & abusive 

language to administration, disregarding principals 

directives, failure to obey a lawful order of the S.B., 

slanderous letter about S.B. activities.); -neglect of 

duty; -A.W,O,L. (full knowledge cf consequences); -forged 

reports from previous administrators; -nude photo published 
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(private life of teacher brings reputation of employer into 

disrepute); -inappropriate discussion with minor 

(discussion of fears of homosexual orientation); 

c) for breach of contract; 

-resigning at incorrect time (Octl, Aug. 28, June 10, 

etc.); -accepting an Ontario job after acceptance of B.C. 

job; -accepting business opportunity and walking away from 

job without informing school board, and 

d) eclectic reasons flcause" ; 

-declining enrollment in the school to which the 

administrator is assigned; -and mental instability 

(schizophrenic breakdown). 

~uestion #5 How successful are school districts when their 

dismissal decisions are contested in forums such as Boards of 

Reference or Review Commissions? 

Using the selected sample set of all Review Commission 

decisions, and Bsard of Reference decisions 17% of the cases 

were overturned, 8% of the cases were varied (penalty changed), 

56% were dismissed (school board won), and 20% were abandoned by 

the requestor during the tribunal, (teacher resigned or 

confidential settiement/agreement was reached between the 

parties). Tribunals that were abandoned or withdrawn before 

they were convened did not result in a tribunal report, 

therefore could not be subject of this study due to an agreement 

between the author and the Registrar of the College of Teachers 

(see Appendices J & # ) -  
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Table 4 ( 6 )  Overall Descriptive Statistics Tribunal Outcome 

Decision of Tribunal Code Freqtdency Percent 

Appeal Allowed (teacher won) 1 13 16.9 
Appeal Varied (penalty changed) 2 6 7.8 
Appeal Dismissed (Board won) 3 4 3 55.8 
Appeal Abandoned 4 15 19.5 ------- ------- 

Total 7 7 100.0 

Using only Review Commission selected cases, 27% were 

overturned, 7% were varied, 60% were dismissed and 7% were 

abandoned by the requestor during the tribunal, (teacher 

resigned or confidential settlement/agreement was reached 

between the parties). 

Table 447) Review Commission Descriptive Statistics Tribunal Outcome 

Value Label Code Frequency Percent 

Appeal Allowed (teacher won) 1 4 26.7 
Appeal Varied (penalty changed) 2 1 6.7 
Appeal Dismissed (Board won) 3 9 60.0 
Appeal Abandoned 4 1 6.7 ------- ------- 

Total 15 100.0 

Using only Board of Reference selected cases 18% were 

overturned, 10% were varied, 43% were dismissed, and 29% were 

abandoned by the requestor during the tribunal, (teacher 

resigned or confidential settlement/agreement was reached 

between the parties). 

Table 448) Board of Reference Descriptive Statistics Tribunal Outcome 

V a i i r e  Label Value Frequency Percent 

Appeal Allowed (teacher won] 1 9 18.4 
Appeal Varied (penalty changed) 2 5 10.2 
Appeal Dismissed fijoard won] 3 2 1 42.9 
Appeal ?kbanboned 4 14 28.6 ------- ------- 

Total 4 9 100.0 

In the ccmposite table below, statistics for all quasi- 

judicial tribunals (including Transfer ~eview Committees) are 

compiled for the period 1973 to 1987. In this table even the 
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tribunals which were requested but were withdrawn before they 

could be convened are depicted statistically. These data show 

that: 15% of Boards of Reference requested and 21% of Review 

Commissions requested overturned the dismissal; 49% of Boards of 

Reference requested and 38% of Review Commissions requested were 

dismissed, retaining the school boards decision; and, 36% of 

Boards of Reference requested and 42% of Review Commissions 

requested were withdrawn before the tribunals could be convened. 

The selected data set that the author was allowed access to 

at the College ~f Teachers for Boards of Reference and Review 

Commissions was slightly higher in its percentage overturned in 

each case as it could not include those tribunals which were 

never convened.(see Appendices J & M) 

Table 4 ( 3 )  below presents a list of Board of Reference, Review 

Commission, and Transfer Review statistics between the years 

1973 and 1987. 
Table 4(9i 

Summary of Appeals 1973 - 1987 
Board of Reference Review commissions Transfer Rev~ew Comrnfttee Total 

Est. Appeal Appeal Est. Appeal Appeal Requ- Est. Appeal Appeal 

Upheld Dis- Upheld Dis- ested Dis- Upheld 

Year missed wld missed wld missed w Id 
1973 2 0 2 0 0  63 5 0 7  7 5 0 2 9  
1974 2 0 2 0 2  0 2 0 4  4 4 0 0 8  
1975 1 1 0 0 3  0 2 1 0  0 0 0 0 4  
1976 1 1 0 0 1  0 1 0 2  2 1 1 0 4  
1977 4 2 2 0 0  0 0 0 10 9 5 4 1 14 
1978 6 2 3 1 2  0 2 0 6  6 5 1 0 14 
'1979 6 1 4 1 4  2 0 2 9  8 8 0 1 19 
1980 1 0 1 0 3  0 0 3 8  7 7 0 1 12 
fSS1 4 1 2 f l  0 0 1 6  6 3 3 1 11 
5982 4 0 2 2 0  0 0 0 2  1 0 1 1 6  
3983 7 0 5 2 0  0 0 0 13 7 1  70 1 1 20 
1984 0 0 0 0 1  0 0 1 7  7 6 1 0 8  
1985 8 1 2 5 3  1 7 1 4  4 3 7 0 15 
1385 8 0 6 2 2  2 0 0 4  4 3 1 0 14 
1987 13 1 2 1 0 2  0 1 1 4  4 4 0 0 19 
total 67 10 33 24 24 5 9 10 86 80 64 14 8 180 
w6d = request for appeal withdrawn 
B t .  = request for appeaf received by Minister and tribunal members established 
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All of the data presented above deal with the rate of 

success or failure of dismissal decisions by school boards in 

quasi-judicial tribunals that follow their own procedure and 

rules of natural justice. If either of the parties was 

unsatisfied by a decision at tkis level of appeal then their 

next recourse was to seek a judicial decision by way of the 

courts, who follow even more stringent legal procedure. 

Question #6 What are the grounds for reversal when school 

districts or teachers are unsuccessful in a Quasi-judicial 

tribunal? 

This section will also be broken up into the two sections 

as were the answers to the questions above; 1) grounds for 

reversal of school board dismissal decisions in Review 

Commissions and 2) grounds for reversal of school board 

dismissal decisions in Boards of Reference. 

1) In cases that were appealed to Review Commissions, the 

teachers appointments were terminated after three less than 

satisfactory reports. Most often control or discipline problems 

were cited as the teachers incompetence. Commissions have 

upheld teacher's appeals due to: 

a) School Board refusal of a teachers request for leave or 

transfer (situational inconpetence), 

b) serious errors of fact or other inconsistencies in the 

reports causing one or more to be rejected, 
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using the words ':teaching-learning situations' rather than 

"learning situation@* as is specified in former P . S . A .  

Regulations 94 & 65, 

no adequate evidence of assistance or follow-up on 

suggestions to improve teaching (regulation 65 (e) (1) 

ignored), 

lack of support (equipment and resources) in school or 

district for E.M.H. class, 

request by teacher to visit other E.M.H. classes denied, 

insufficient evidence that no learning was taking place in 

classroom, 

School Board decision taking place in inimical climate, 

teachers unsatisfactory behavior not proven to be 

irremediable, 

time for remediation not provided, 

technicalities, no dates on reports, and less than 30 days 

between notice of intent and dismissal notice, 

visitation notes not filed or inconsistent with 

unsatisfactory report, 

lack of notice of or import assigned to teachers 

deteriorating emotional condition. 

The reasons listed above were not sufficient evidence to 

overturn a dismissal when taken in isolation. Often 

combinations of the above reasons were manifest in the same 

case. 

2) In cases that were appealed to Boards of Reference, the 

teachers appointments were terminated for professional 

misconduct or breach of contract. Most often physical, sexual 
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or psychological abuse cr criminal charges were cited as the 

teachers failure. Boards of Reference have upheld teacher's 

appeals due to: 

school boards own policy not followed w.r.t employee 

assistance plan; 

no progressive discipline used; 

dismissal for non-culpable cause (alcoholism); 

contemporary Canadian standards not violated by teachers 

behavior ..... therefore lack of judgment does not add up 
to rnisc~nduct;~ 

dismissal too harsh a penalty for extra - marital affair, 
even with former student; 

dismissal too harsh a penalty for having wine and beer 

served at restaurant with senior students; 

decision to suspend made by "speciai Boxd committeen not 

full board; 

d e n i a l  of n a t u r a l  justice, f u l l  statement of  r e a s o n s  f o r  

dismissal not provided to teacher; 

female witness shown to have exaggerated facts in sexual 

assault case; 

school board considers transfer of principal and misconduct 

of principal at same meeting and does nct separate the two 

discussions; 

teacher and his counseZ not provided with specifics of 

allegations before hearing with Schosi Board and was denied 

postponement to study them; 

physical contact causing pain was performed with no intent 

to cause bodily harm or inflict pain as a penalty for an 
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offence; then action did not constitute corporal 

punishment; 

m) teacher receiving conditional or absolute discharge for a 

minor criminal offence; 

n) teacher being dismissed for failure to obey an order of the 

Board, However order was received after incident occurred. 

The reasons listed above were often not sufficient evidence 

to overturn a dismissal when taken in isolation. Usually 

combinations of the above reasons were manifest in the same 

case. 

Question #7 What proportion of cases proceed from quasi- 

judicial tribunal to judicial review? (under what 

circumstances) ? 

From the casefiles analyzed it appears that judicial 

reviews tended to limit the scope of enquiry to: a) - the 

adequacy of documented evidence, b) - whether or not the action 
was taken in accordance with the School Act and its regulations, 

and Board policies, and c) - whether the action taken by the 
Board was a result of reasoned analysis and not of arbitrariness 

or abuse of discretionary power. A good list although not 

necessarily complete of grounds for which the Judicial Review 

Act was applicable can be found in chapter 9 of appendix U 

(Guidelines for Boards of Reference) where it states "grounds 

for appeal include: 

1 Lack of jurisdiction, eg. the appeal was not properly 

filed. 
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2 )  Excess of jurisdiction, eg. deciding issues not properly 

before the Board of Reference. 

3 )  Procedural error, eg. compelling the teacher to proceed 

first. 

4) Denial of natural justice, including: 

a) bias; 

b) denial of fair hearing by refusing to hear admissible 

evidence; 

c) denial of fair hearing by hearing and being influenced 

by inadmissible evidence; 

d) denial of fair hearing by receiving additional material 

the parties do not have the opportunity to address in the 

presence of each other. 

5) Error of law, eg. interpreting a statute wrongly on a point 

of substance to the decision. 

This list, although it admits to being incomplete 

nevertheless seems to cover most of the cases that were analyzed 

in this study, 

6veralP Descriptive statistics 

The crosstabulation table of Tribunal Outcome for all cases 

examined vs Judicial Review displays an interesting issue; 
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Table 4(10) Judicial Review by Tribunal Outcome ( 7 7  cases in total) 

AppAlow = Appeal allowed, teacher won; AppVar = Appeal Varied, school 
board won the point but penalty was reduced; AppDis = Appeal Dismissed, 
school board won; and AppAbn = Appeal abandoned by teacher, school board 
decision uncontested. 

The number of tribunal decisions taken to judicial review 

by school boards (column AppAl~w, 6 cases) is almost the same as 

the number of tribunal decisions that were taken to judicial 

review by teachers (column AppDis, 7 cases). Another 

interesting issue is the number of appeals that were abandoned, 

but were then appealed to the courts (column AppAbn, 2 cases). 

Board of Reference 

The proportion of Boards of Reference that proceeded to 

judicial review from the selected data set of B.R. reports was 

13 out of 49 cases or 27%. 

Review Comissisn 

The relative proportion of Review Commissions that 

proceeded to judicial review from the selected data set that the 

author was allowed access to, was only 2 out of 15 cases or 1 3 % ,  

However, in Table 4(15 which includes all of the Review 

Commissions that were ever requested of the Minister, the 

proportion of cases that proceeded to judicial review was 5 out 

of 24 cases or 21%, a significantly higher proportion, This 

discrepancy is due to the number of cases that withdrew their 

repest for Review Coxmission appeal before the comission was 
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convened, The author was not allowed access to these cases as 

they did not generate a tribunal report (Appendices J & MI. 

Some of t h e s e  cases however would probably have generated 

important issues; such as the case reported by Proudfoot, 1988, 

p. 205, In this c a s s  the Review Commission was bypassed because 

the teacher had not bezn dismissed yet and the teacher appealed 

the content of the less than satisfactory reports directly to 

t h e  courts= The case is reported by Proudfoot in the following 

manner; 

"A jury in Haigh t  v, Robb, another unreported B.C. case 
from 1975, awarded a teacher substantial damages against 
f o u r  principals for defamatory statements made i2 reports. 
The jury found the statements to be false and motivated by 
malice, thereby negating any defence of privilege. In 
commenting on this decision, the provincial Department of 
Education, the B.C. School Trustees Association, and - - the 
3. C . Teacher s Federation issued the following &h&lV 
statement: IThe presm-iptions of the Public Schools Act 
must be folfawed, and the authors of reports must be 
scrupulousfy introspective to ensure that their comments 
are valid and f a i r  and free from any taint of animus toward 
the recipient of the report ,  The efficient and effective 
operation of the public school system demands some sort of 
reporting systen, This isolated and unusual decision of a 
court of l a w  should be viewed for its positive contribution 
in s t r e s s i n g  the  obligation for fairness in the system." 

Another case that bypassed a Board of Reference this time 

and proceeded d i r e c t l y  to court was a case of refusal to obey a 

lawful order of the school board, This case was discussed in 

derail m page 115, Rwdever, it bears mentioning here again as 

it is another example of a case that would not appear in the set 

of cases that The author wzs zflowed access to, These cases 

often illustrate inportant issues but would have been missed by 

this study if they were not reported in other texts ,  1'1 

cancern that was constantly nagging at the back of this authors 

mind was the passibility of important issues in the Review 
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Commission and Board of Reference cases that were requested and 

LL - rnen subsequently withdrakz; before a tribunal could be convened, 

did not generate a report and thus were by agreement, excluded 

from this analysis- 

Certification 8tatus Polfowing Quasi-JuBicial Tribunal Review 

An related issue to the above seems to surface when 

analyzing the data from Review Commission reports and Baard of 

Reference reports. All cases of incompetence studied that were 

appealed to Review @omissions retained their certification 

although under Reg* 65 the Ministry of Education had the power 

to terminate a teacherfs certificate for incompetence, if the 

school board involved recommended that the action be taken. 

This is in contrast to the Board of Reference cases where at 

least 20% of them had their certificates cancelled or suspended 

a short time after the cokcfusion of Board of Reference or after 

the last judicial review followinq the Board of Reference.(see 

also Table 4(3)and figure 4[5ff 

T a b l e  4(11] Board of Reference F i n a l  Certification Status 

Value L a b e l  Value freqaenty Percent 

Certificate Retained * 
z 37 75.5 

Certificate Canc. or Susp* 2 i C 
-3 

20.4 
Certificatioc Scatus Unknwm 3 4.1 

The answer to this question came in a policy proposal 

report from Teaches Services, 1986. tgSchool Boards, under the 

provisions of Regulation 65, may terminate a continuing contract 

of a teacher for inco~petence and may recommend to the Minister 

the suspension or cancellation of that teacher. Boards have 
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been reluctant to exercise this option (the last instance in 
* m 

1960)'~ and the Ministry of Education has no legal authority to 

initiate decertification proceedings for teaching incompetence8' 

without said recommendation from the dismissing School Board. 

BZJHHARY 

In this chaptec 7 questions which guided the research were 

addressed. In the first question the number sf each type of 

tribunal that was convened, the number of appeals that were 

withdrawn, the number of appeals per year, and the number of 

appeals per school district, were examined, It was found that 

there were trends in the Board of Reference data which showed an 

increase in tribunals toward the late 1970's and into the 

198OSs, This trend was backed up by an equivalent trend in 

teacher certificate suspensions and cancellations. The 

characteristics of dismissed teachers examined were gender 

ratios, age distributions, the number oi years in the school 

district where the problem occurred, the number of years in the 

school where the problem occurred, and the teachers experience 

in years, A hypothesis that explained the age distributions was 

discussed, and the correlation between teaching level (primary, 

junior high, etc,) and dismissal rate was examined. 

The nature of the teacher's problem was classified into the 

various categories of Bridgesf typology of teacher failure, and 

&%..A - -+me L r r c  ~f faifure in the categories were crosstabulated with 

each other- The types of evidence used in teacher dismissals 

was gathered from a l l  of the dismissal eases and summarized. 

The large amount of evidence required for less than satisfactory 
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performance was compared with the smaller amount of evidence 

required for misconduct cases. The success of school districts 

in tribunals was described in terms of overall statistics, 

review commission only statistics and board of reference only 

statistics. Overall 17% were won by the teacher and 56% were won 

by the school board. In Review Commissions 27% were won by the 
0 

teacher, 7% were varied, and 60% were won by the school board, 

I n  Boards of Reference 18% were won by the teacher, 10% were 

varied, and 43% were won by the school board, A much larger 

percentage of Board of Reference cases (29%) were abandoned than 

Review Commission Cases (7%)- To answer question number six, 13 

reasons for reversal of dismissals were drawn from Review 

Commission cases and 14 reasons for reversal were drawn from 

Board of Reference cases, In question number seven, 27% of 

Board of Reference decisiohs were appealed to the courts whereas 

21% of Review Commission decisions were appealed to the courts. 

Lastly in this chapter a question not posed in the parent study 

was examined, The eventual certification status of the teachers 

w h o  appealed to the different types of appeal tribunal showed 

that 108% of the Review Comntission cases retained their 

certificates whether they won OT lust the appeal. However in 

Board of Reference cases 20% of the cases would end up with the 

loss of their certificate, either suspended for some period of 

time or permanently cancelled. 
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x ~ a a  
1 see appendices 0, P, T? and 'u' for q i e s  of pre-I988 Public Schm! Act a d  Public School 
Act Regulations. 

this usually involved a negotiated monetary settlement of some kind. In one case the 
teacher signed an agreement not to seek teaching employment in B.C. In another case the 
teacher was terminated due to closure of the music department in his school, which was the 
onfy secondary music department in the district. The Minister in this case decided that 
dismissal in this case under s. S 3 ( f  j was not subject to ministerial review. Three other cases 
invoived termination of Vice-principals; two due to declining enrolment, and one due to 
unsuitability as a vice-principals 

3 two statutory steps were not foilowed by the school board, thus the first Review 
Commission overturned the dismissal on the basis of a denid of natural Justice. 1) the dates 
of the reports filed with the school; board were not recorded, and 2) only 22 days had elapsed 
between the issuance of the letter of intent to terminate and the actud termination notice, 
whereas the legislation makes 30 days mandatory. (1 986 case) 

Jan 27 1986 press clippings compiled by Support Services Dept. for the Information 
Senrices Dept., Ministry of Education. 

Canadian Broadcasting Corporation 6:00 P.M. Newscast, Wednesday, June 18, 1986. - 
press clippings compiled by Support Services Dept. for the Information Services Dept., 
Ministry of Education. 

93 cases divided by 90 years. 

This list of resons was tiikerz from a list of Teacher Certificate Cmcellations and 
Suspensions that had been cornpifed by Earl Cherrington's office, the Professional Relations 
Bmch  of the Ministrq. af Educatisn. This office was concluded in 1987 when its duties were 
assumed by the newly formed College of Teachers. (BilEs 19 & 20, 1987). The original list 
will not be included irl the appendices as the teachers in it are identified by both name and 
certificate number. This i s  to cornply with the restrictions placed on the author by the 
nondiscIosure agreements that he signed with both the Ministry of Education and the College 
of Teachers. Appendices f & M. 
8 The cases that were studied by Marshall were exactly the same cases that were studied by 
the auth~i- with a few minor exceptions in :980 and 1987. Marshdl's list serves to indicate 
the types of evidence gathered by adrninsrrators in incompetence cases. 

The John and llze Shewan C w .  analyzed by G .  Siracusa, 1991. This opinion of the Board 
of Reference was not upheld by the S.C.B.C. The Supreme Court overturned the decision 
and found that there: was "miscanduct' within the meaning of s. 122(l)(a) of the P.S.A. but 
suspension period of teachers urxs redud .  The 3,C.C.A. later upheld the S.C.B.C. decision 

dismissed the $exher's ag&, 
anther's emphasis. 

l ~poned in Eduwion Law in Canada by A. Wayne MacKay, 1984. 

l2 this statement fmm the repon was wrong as Marshall, 1986 indicated that the last instance 
of sfnspensian or canceflatim of a teacher's certificate: for incompetence was in 1971. 
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The following cases illustrate various issues and important 

concepts examined in this study. Further discussion of these 

issues, along with more detailed analysis of some Review 

Commission and Board of Reference cases are presented in chapter 

-% six. .me author has chosen some of the more salient issues, but 

these are not the only issues in the cases studied. There 

seemed to be almost as many issues available as there were cases 

to study, however i have tried to bring out and examine the more 

salient ones. 

-e Situational Incompetence causing Rapid Burnout 

This particular case is interesting as it supports the 

tkory of situational incompetence and emotional deterioration 

(burnout) that can occur when a teacher is placed in a situation 

for which he is not suited. This was the only case coded by the 

author in four categories of teacher failure: technical failure, 

ethical failure, productive failure, and personal failure, In 

this case the teacher had a M,Sc. in zoology from an Indiana 

State university and had excefkent reports from both 5 years of 

teaching in Singapore and 7 years of teaching chemistry 11 & 12 

and biology 12 in the Gnited States. In 1970 he applied to E3.C. 

and secured a position teaching science and general science at 

the grade 8 & 9 level, By 1918 the superintendent's reports 

indicated a dramatic change had occurred: 
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in must classes the pupils pay no attention to the teacher, 
they are throwing paper airplanes, hitting each other, 
clapping, whistling, talking , playing cards, wandering 
around the class playing with equipment or walking in and 
out of class without being challenged. The teacher does 
not use a daybook, lsayfes equipment out and does not clean 
up after labs are over, The teacher often has verbal 
confrontations with pupils, even in classes with only 7 or 
8 pupiis. Other teachers in the school request that he 
teach in someone else's room, due to destruction and theft 
of materials, Maintenance complains of gas valves being 
left open, rooms filled with explosive mixtures of gas, 
plugged sewer lines, water leaking through floor into 
typing room below destroying equipment, and large piles of 
materials, texts, apparatus etc, on grass outside his room. 
The teacher often plays a Karate game with students at 
beginning of class and then abruptly changes and begins 
sending students to office when things get out of hand. In 
one class 2 misbehaving students successfully refused to go 
to the office, in my presence!! - there is no work being 
done by students in the class 

In May178 the principal wrote to the superintendent: 

relations with pupils in Mr. He's classes are very poor. 
There have been many requests for transfers to other 
classes, Twice now from two separate classes delegations 
of students have stormed o3t of his classes to the office 
with complaints. Substitute teachers refuse to come back 
and do his classes, Mr W. has not implemented any of my 
class management suggestions. The present educational 
situation is hopeless. Should I need to give Mr, H, a 
teaching assignment for Sept. 1979 the situation would be 
indefensible. When (not if) parents and students protest, 
I will be without a reasonable explanation!! 

The situation finally comes to an end with the School Board 

dismissing him for misconduct when he had 2 boys pile desks in 

front of the doors to prevent a girl from leaving her detention 

and the teacher chased her around the classroom to catch her, 

she escaped through a window, This particular case seemed to 

fit z1H of the teacaer failure categories except Bureaucratic 

failure. Most of the ather cases did not have all of the 

indicators of teacher failure that this one did but some of the 

others managed to cone quite a d o s e  second, The school board 

dismissed Mr. M, for misconduct June 6, 1978 and a Board of 
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Reference appeal was requested June 8, 1978. The B.R,  was 

convened August 24, 1978 and was subsequently abandoned by the 

teacher August 29, 197%- 

Case Bringing t'ne Reputation of Your Employer into 

Disrepute, as Seen by the Standards of the Local Community could 

be "Causen for Discipline 

This case has been reported in the media, has been the 

subject of appeals in the B.C. Supreme court and the B.C.  Court 

of Appeals, and is even the subject of a fellow Masters 

student's project, {Siracusa, 1991). Since the case is in the 

public domain, the author feels free to use the names of the 

parties in this case as it is not covered by the author's signed 

non-disclosure agreements with the Ministry of Education and the 

College of Teachers. (Appendices I & M). 

John and flze Shewan are husband and wife, and are both 

employed by Abbotsford School District ( d 3 4 ) .  They started a 

controversy by winning a subsidiary prize in an amateur photo 

contest in Gallery magazine. The magazine canvassed their 

readership for models for a "Girl Next DoorfF amateur erotica 

photo contest. Mr. Shewan submitted 3 semi-nude photographs of 

his wife (from the waist up, in a reclining position], along 

with an entry f o m  and a short essay. The winning photograph 

would receive a large monetary prize, while the runner-ups would 

receive smaller subsidiary prizes. The magazine informed the 

Shewans in December 1984 that one of their photos had been 

chosen for publication and that it would be in the Feb. 1985 
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edition. Of the five photos appearing on p. 4 8  of the magazine 

showing the results of the contest, Mrs. Shewanis photo was the 

least revealing. The caption below her picture identified her, 

the photographer (her husband) and their location. 

A local radio station reporter inadvertently informed the 

superintendent about the photograph and after confirming the 

information the superintendent held a meeting with the Shewans. 

In the meeting and all subsequent hearings the Shewans always 

stated that the photograph was to improve Mrs. Shewan's self- 

image and that they felt the submission of the photograph met 

zornmunity standards. The School Board did not agree and 

suspended Mrs. Shewan immediately upon being informed by the 

Superintendent. The Superintendent stated in a television 

interview before the statutory hearing with the school board 

that he was shocked and sickened by the whole episode. Mr. 

Shewan was suspended foflowing Mrs. Shewants hearing with the 

Board and both suspensions were for six weeks without pay. 

On appeal to a Board of Reference, the appeal was allowed 

by the majority and both teachers were ordered reinstated with 

full back pay- The members of the majority f4r. Phillip Rankin 

(BCSTA) and Mr, Gordon Eddy {BCTF) felt that *@Mr. and Mrs. 

Shewan showed an 'appalling lack of judgement', but that such an 

imprudent act does not amount to misconduct within the meaning 

of s .  122 of the B . 5 . A . "  {Siracusa, 1991) 

On appeal to the l 3 . C . S . C  by the school board the Board of 

Reference decision was overturned. Justice Bouck found that 

there was misconduct within the meaning of s. 122 ( l ) ( a )  of the 

P-S .A .  as the case involved the "moral standards of the 
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comnunityl where the Shewans taught and lived, ~ n d  ?,at the 

contemporary Canadian standards adopted by the Board of 

Reference. He reduced the penalty however, from SIX weeks to 

four weeks suspension. He concluded that the majority of the 

Board of Reference erred in law when they adopted the standards 

of tolerance test in Towne Cinema Theatres J&~ as a basis for 

allowing the appeal. 

On December 21, 1987 an appeal by the Shewans was dismissed 

by the B.C. Court of Appeal and the decision by Justice Bouck 

was upheld, 

C_ase #!2 Telling Your Superiors What You Think of Their Ideas 

Could be Classed as Insubordination 

This case involves a man selected by the Colombo Plan 

Teacher Exchange to organize an underprivileged school in the 

colony of Sarawak Borneo from 1957 to 1960. His first year as a 

principal was in 1956. The Superintendent's reports on him i n  

1962 $0 1967 are glowing with statements such as: ''-strong 

teacher, able organizer, man of action, his layalty a n d  

cooperatisn have nade it a pleasure to work with him, 

supervision is good, his work with the Parent teachers 

association and basket~alf and hockey teams is excellent, 

details of administration are looked after in full detail, a n d  

strong principal who wull;ks with vigor,"  

In August 1, 1932 the schooi board, in response to the loss 

of accreditation from this principal's school, ordered a set of 

rules which were written from the suggestions of a Provincial 
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Accreditation Comnit tee ,  to be obeyed by the principal "for the 

improvement of the operation of the school." The school board 

further stated that these rules could only be modified by the 

recommendation of any 2 of the Principal, the Director of 

Instruction, or the Superintendent. The principal then wrote a 

17 page memorandum of rebuttal to the school board which states 

in part: 
iiE must pint out [that] most of the rules are; completely 
unworkable amongst students .... intolerable to thinking 
parents .,,, insulting to the integrity, competence, and 
sophistication of the teaching staff, .... For the Board ta 
assume that the senior secondary can be improved by this 
set of rules is to make an error of unbelievable 
proportions. ,... 1 am led to the inescapable conclusion 
that this repressive and unjustified set of Rules has been 
inspired by reasons other than the desire to improve the 
educational program of the school. .... after reading this 
comprehensive set af absurd Rules, [anyone could see] that 
they were drawn up by someone who had deliberately set out 
to discredit the Board and thus place it in an untenable 
and ridiculous situation- * . . .  I would implore the Board to 
rescind this inept and unworkable set of Rules if it wishes 
to avoid the loss of all respect amongst students, parents, 
fetc-] .... Please, Trustees, withdraw all these rules and 
avoid becoming the laughing stock of this community.,.. I I 

Needless to say this memorandum becomes the basis of a 

dismissal for insubordination, The school board found the 

memorandum to be "divisive, inflammatory, and grossly 

insubordinate." A t  one hearing with the Board the principal was 

asked to sign a retraction, which he refused to do. At a second 

hearing the principal's lawyer requested an a-djournment to study 

the charges, which was denied; he asked for a court reporter to 

take down proceedings as the charges were being read off at high 

speed, this was also denied; he asked for a list in writing of 

the complaints against h i s  client, and this again was denied, 

Be was told by the solicitors acting on behalf of the Board that 

no list of reasons for the alleged misconduct would be supplied. 
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The battle between the board and the former principal 

heated up with a demonstration at the secondary school by 

parents in support of the principal. Two of these parents ended 

up getting arrested. The principal went on television in an 

interview with the host of the C.B.C. television program 

ttHourglassw, and the B.C.T.F. blacklisted the former principal's 
* 

position. In a public statement the School Board chairman 

stated that the former Principal had run a "continuing challenge 

over a long period of time to the supremacy of the School 

Board". The Minister granted a Board of Reference for Jan. 10, 

1973 and in a najority decision, Mr, B . J . B .  Msrahan (Chair), Mr. 

R. Wilson (BCTF), and Mr. F. Gingeli (BCSTA) disallowed the 

appeal and upheld the School Board's dismissal. An judicial 

appeal was launched by the principal in B.C. Supreme Court but 

the dispute was settled out of court by the ~ch6ol Board. 

An epilogue to this case came with a request from Ontario 

to the College of Teachers on D e c e m b e r  1,87. The former 

principal requested a statement of professional standing from 

the former Teachers Qualification Service for teaching category 

purposes back in B , C ,  

Gase Being Too Understanding and Caring for Students who are 

Crying can Lead to Charges of Misconduct 

This case ilZustrates the need for cross-examination and to 

be able to be confronted by your accusers. The teacher in this 

case was alleged to have kissed a female student who he was 

consoling on the mouth and to have placed his hands down her 
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pants  in a school library. Upon being i n f o rmed  of the 

allegations by the District Superintendent, the school board 

held a hearing and promptly dismissed the teacher on June 24, 

1983. A Board of Reference was requested on June 27, 1983 and 

was convened on October 3-5, 1983. The B.R. consisted of Mr. 

Anthony Peyton (BCTF), Mr. Phil Rankin (BCSTA), and Mr. George 

Cumming (Chair). During cross-examination it was revealed that 

although Mr. Q ,  was overly demonstrative in his style of 

teaching and that placing his arm around a crying girl in the 

library was unwise, there were significant contradictions in the 

evidence. The girl admitted to exaggerating a kiss on the cheek 

to a kiss on the mouth, and it was demonstrated that in order to 

have placed his hand down the girl's pants the angle of Mr. Q.'s 

arm would have been physically impossible. The girl also never 

reported the alleged incident to her parents or to the school 

authorities until mid-June. The principal's report about Mr. 

Q . ' s  level of care and understanding of students was used as a 

defence factor. The B,R, decision overturned the teachers 

dismissal and substituted a period of suspension with pay from 

June 3, 1983 until the end of 1983. The teacher was 

subsequently cleared of criminal charges in a court appearar'ce 

due to the unreliability of the witnesses. 

Case fi Too Many L a t e s  and Absences Can Lead to Neglect of Duty 

Charges 

This case concerns a teacher who started teaching in 

Alberta in 1966 acd applied for 8.C. Certification in September 
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1973. A principal" report i n  1974 and a s u p e r i n t e n d e n t ' s  

report in 1877 indicated that her classroom performance was 

satisfactory, and that her classes were not out-of-control nor 

off task. Both reports indicated a good relationship with 

pupils, but also indicated a concern about a large number of 

absences and lates. She was warned several times orally about 

lates to school and on November 17, 1978 she was given a written 

warning by principal about continuous lates to school (P.S.A. 

Reg. 87). On December 4, 1978 she was suspended by the school 

board on the basis of s, 130 (l)(a) neglect of duty. The School 

Board hearing was held December 6, 1978 and she was dismissed 

December 7, 1978, A request for a Board of Reference was 

received by the Minister on December 13, 1978. Evidence 

presented at the Board of Reference in May 1979 indicated that 

she was often late 4 times per week which caused a disruption in 

her classes and the adjoining classes, and she displayed an 

obvious antagonism to her superiors. She appeared "9 be beset 

with health problems and family problems, and placed her 

personal affairs above her consideration and recognition of her 

obligations as a teacher. Considerable personal antagonism had 

developed between herself and her principal as a result of his 

Nov. 17 letter of warning. She did not enjoy her current 

teaching assignment and described the town of F - L - as a 

gfGod forsaken holegg, 

The Board of Reference consisting of Mr. George S .  Cumming 

[Chair), Mr. M.A. Paterson (BCTF) , and Mr. Don Pattt,! (BCSTA) 

unanimously upheld the school boards dismissal as much on her 
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"expressed attitude of truculent defiancei8 as on her record of 

absences and fates, 

Case & Failure to Disclose Information about Prior Employment 

nay be "Causen for Dismissal 

This case involves a male teacher whose first year ~f 

teaching was the 53/74 school year. A superintendent's report 

from School Dist, % H2 indicated that his split class of l? qr. 

5 students and 1 4  grl '7 students was a -.rays a: 

hive of on task aeiivity, with various learning centers. 
.,.. sound p laming  and evaluation procedures are used .... 
chalkboard work Is good ,,,. individual needs of students 
are being met .,.. considerable freedom is allowed for the 
students, but control is satisfactory, and participation 
and rapport with students is good, In extra-curricular 
areas  Mr, F, coaches various sports and runs the Canada 
fitness Test in the school. 

On Feb. 7 ,  1979 the School Eoard of Dist. d H2 suspended 

Wr. F. without pay for misconduct on the basis of a criminal 

offence charge of sexually oriented behavior with a Gr. 7 male 

student that dated back to Feb. 1976, the date of his criminal 

charge. Mr. F, requested and was granted on Mar. 6, 1979 

refease from contract with S - D .  # 3 2  effective Feb. 5 ,  1979. 

Mr. F *  pled guilty to the charge of indecent assault of a young 

boy in Hay 1973, and was given a conditional discharge which 

involved probation and psychiatric treatment, after which Mr. F. 

would then be avai lable  fo r  g a i n f u l  employment. 

In July 1979 I&, F .  was interviewed and secured a position 

in S.D. # Bf. At no time during the interview did he indicate 

t h a t  he had been previously employed with S.D. # H2 in 1978 or 



Chapter 5 Page 178 

3773. A f t e r  a s tmdard investigation of the facts included in 

t h e  resume, S . D .  f B f  on Sept. 4, 1979 suspended Mr. F. without 

pay for miscoiziuct relating to his "willful failure to disclose 

f a c t s  that would work against his acceptance as an ernp10yee.'~ 

~ r .  F.  appealed this dismissal on O c t .  4, 1979, and a Board of 

Reference was convened on Feb. 5 ,  19, & 20 1980, The B.R. was 

cornpased of Mr- Waf3y Lightbody (Chair), Ms- Rendina Hamilton 

[BCSTA), and Mr* Roland Cacchioni (BCTF). The teachers Lawyer 

was Mr. A. Black of MacTaggart-Eilis & Co. and he submitted that 

tgmisconductH as referred to in s. 130 (l)(a) must be limited to 

misconduct that occurred while there was in effect a subsisting 

contractual relationship, and not misconduct t h a t  occurred 

between the time that the interview took place and the formal 

hiring. - .  

The B.R. did not agree with the Appellant's argument, 

stating: Itwe are not merefy dealing with a failure to disclose, 

.,.. [we are dealing with] a deliberate intention to mislead 

the interviewer, which in itself constitutes  misconduct.^ In a 

unanimous decision the B.R- dismissed the appeal, Feb. 1980. 

fl School Boards' Powers to Dismiss Teachers Under Pre-1988 

s, 122 (I) (b) were M a r r o w e r  than Under s. 122 (I) (a) 

This case requires a bit of preamble with respect to the 

pze-1988 School Act. Under s .  122 which dealt with Suspensions 

or Dismissals of teachers, subsectLon (2)(c)  stated: 

c) where the teacher is suspended under subsection ( 1 ) ( b )  and 
is acquitted of the charge or given an absolute or 
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conditionaP discharge, [the School Board shall] reinstate 
him forthwith after the later of 
fij Lrr= Awn-,yXr =hrlLr -G Yt the appeal period, or  

( 2 2 )  the expiry of the period fsr appealing from the last 
court to which an appeal rrom the decision is taken 
and in which he is acquitted or given an absolute or 
conditional discharge. 

Keeping the previous statement in mind, the situation in 

this next case was applicable, (Section 122 was formerly 

numbered section 130 in 1937). 

This case involved a man employed by S.D d A2 as a 

counsellor and gufdance teacher at a junior secondary school. 

On Nov, 24, 1976 he was charged with possession of marihuana 

contrary to the provisions of the N a r c o t i c  Control A c t ,  A f t e r  a 

hearing with the School Board, on  Dec. 3 ,  1976, he was suspended 

with pay pending outcome of the charges. On Mar. 29, 1977 he 

pleaded guilty to the charge and was given a conditional 

discharge by Judge H.G. Craig, On June 10, 1977 the probation 

order was varied, deleting the condition. Following the period 

for appealing the court's order the School Board proceeded to 

terminate Mr. B.'s employment based on his guilty plea, on May 

Mr. B. appealed to the Minister on June 3, 1977 and the 

Board of Reference convened on July 20, 1977. The Board of 

Reference consisted of H r -  G.S. Curnming (Chair), Mr- P.D. Walsh 

(BCSTA), and Mr. M - A *  Paterson (BCTF). The conclusion of the 

B - R .  was that according to s .  662.1 ( 3 1  of the Criminal Code of 

Canada and s ,  130 of the B.C. Public Schools Act, the School 

Board was without jurisdiction to order the dismissal of Mr. B. 

when he had received a conditional discharge. Section 662.1 (3) 

of the Criminal code states: 
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$ * [ 3 j  Where a court directs under subsection (1) that an 
accuse5 be discharged [absolutely or conditionally], the 
accused shall. be deemed not so have been convicted st the 
~ffence to which he pleaded guilty.,.. If 

In their decision the Board of Reference stated: 

We are, therefore of the spinion that although the 
Appeifant?~ case is, *... somewhat legalistic, it is a 
proper one, well-founded in law and must be acceded to. 

The appeal is, accordingly, allowed. The dismissal is set 
aside and the Appellant is reinstated. 

We can on ly  observe as a final and somewhat gratuitous 
comment that the authorities responsible for the 
formulation of the legislative provisions in the Public 
Schools Act should review and revise them to bring them 
into conformity both legally and philosophically with the 
provisions of the Criminal Code." 

Not to be counted out yet, the School Board appealed this 

decision to the S,C,B.C,  on NQV, 30, 1977, In the Supreme Court 

decision filed Dec, 22, 1977 Justice MacDonald essentially 

reiterated the arguments of the teacher's council (Mr. McDonald) 

from the original Board of Reference decision and dismissed the 

School Boardqs appeal, 

Following this decision, various school boards facing 

similar situations asked the Ministry of Education for guidance. 

The advice given by the I+inistry2 was: 

",,.. had the alfegation [by the school district] 
respecting Mr. B. not been as specific as it was -that is, 
a charge and conviction under the Criminal Code -then it 
might have been possible to ease him out under section 130 
(1) (a) of the Public Schools Act. Section 130 (1) (a) seems 
to confer a much broader power on the Board to suspend a 
teacher under clause (b). So far as new cases are 
concerned, it seems to me that if it is undesirable to have 
such teachers as Kr. 8. in the employ of the School 
District in the Province of British Columbia, then an 
amendment should be made to the Public Schools Act which 
reflects the present state of the law. 

The reader will note that both the Board of Reference and 

this legal opinion from the Attorney-General's office mentioned 
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revisions to the School Act which would bring it more i n  l i n e  

w i t h  t h e  Criminal Code aaend~ents that were introduced in 1972 

by the Federal Liberal Governnent under Mr. Trudeau.  These 

amendments took place nearly 10 years later, in 1987. 

Case & Sometines Placing the Teacher Back i n  the Classroom is 

not the Best Course of Action f o r  The Teacher or the Students, 

or the System 

This case involved a business education teacher with a 1st 

of business experience who became trained as a teacher when she 

was 35 years old, A Pri;?cipalvs report an Apr. 30, 1975 stated 

that she was teaching Shorthand 11, Business and Marketing 12, 

Bookkeeping 11, and Typing 3/10. She had 2 years experience 

elsewhere and she was in her first y e a r  teaching i n  school 

district #J1. Her day book was classed as good, her planning 

for individual needs was good, the room was neat and tidy, and 

repair and maintenance of the equ ipmen t  w a s  u p  t o  date. The 

principal indicated that her register and markbook were good, 

her discipline was good, she was careful about inattention of 

students, she used a variety af teaching methods, and her 

closure was good. One slightly negative coment was in the 

report however, "It is recommended that Miss J. keep a more 

formal distance from her students in her interpersonal 

relationships with them,gf 

The next items in the report are a series of complaints 

from parents and students all spaced closely together which 

culminate in a suspension for misconduct. 
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May 3, 1478 a fecale s5adent complained that Miss J. was staring 

at her body. 

May 5, 1974 severaL female students complained about Miss J e t s  

preoccupation with breasts and with having students wear 

brassiers.. 

May 23, 1978 a parent complained 'chat Miss J. fondled the girls 

hair and they did not Like it. 

Mkv 25, 1978 a female student s ta ted  that Miss J. had said that 

"your clothing has gene from the  sublime t o  the ridicuioustt. 

O c t .  13, 1978 a fe~ale student did not report t o  detention 

because she thought t h a t  Eiss 2. was "gay" and was tfcorning on to 

herf f .  

Apr. 4, 1979 Miss J. placed her arms around a girl to check 

typing distance, and student complained that her breasts were 

touched, 

Apr, 11, 1979 Miss 3. asked a student to take the paper out of 

her desk, and the student refused to comply, at which point Miss 

J, bearhugged the student and held her down to get the paper out 

of the desk. 

The School Board suspended Miss J. without pay on Apr. 12, 

1979 for misconduct an the basis that she had been previously 

warned by the principal about unnecessary handling or touching 

of students. The period of suspension was from Apr. 17 to June 

30, 1979 inclusive, 

The compulsory Sckoof Board hearing was held Apr. 18, 1979, 

and Miss J. then appealed to the Minister for a Board of 

Reference. The B.R,  was convened on May 10, 1979. The members 

were Xr- George Cuming (Chair), Nr. MIAI Paterson (BCTF), and 
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Mr. D.N. Patten (BCSTA), with Mr. J . S .  Clyne as the School 

Board's solicitor, and Mr. A.E. Black as the appellant's 

solicitor. In a unanimous decision the B.R. upheld the 

suspension for misconduct and stated further that by not 

contacting the student's parents after the Apr. 11 incident and 

not heeding the principal's 1978 instructions, the teacher had 

commi~ted a basic breach of teaching ethics as well as having 

committed misconduct. 

Normally a case would end with the decision of the Board of 

Reference, however this case continued. In August 1980 Miss J. 

was placed on Long Term Disability Leave for chronic back 

problems and mental instability. On Nov. 13, 1984 the School 

Board suspended her a~ain subject to s. 107 ( 3 )  of the P.S.A. 

This suspension was now on medical grounds due to an advisement 

from the School Districts Medical Officer on Nov. 1, 1984, where 

he stated: 

"a return to the classroom might .... pose a risk to her 
mental health, given her brittle makeup and maladaptive 
coping techniques -she denies data that she finds 
uncomfortable. Miss J. may have trouble with difficult 
students .... will have a negative impact on students due 
to enigmatic personality makeup and distorting coping 
mechanisms -has a tendency to project blame away from 
herself. In May and June of 1984 the psychiatric and 
psychological reports that were ordered by the 
superintendent showed that she suffered from anxiety and 
depression brought on by the stress of the job situation 
and an underlying mental disorder -there is a family 
history that suggests the possibility of a major mental 
illness, -suggestive of paranoia and rigidity of 
personality defenses. In the classroom the symptomatology 
would show up in soft and subtle ways such as inappropriate 
social behavior, interpersonal eccentricities, rigidity, 
over-reaction to stimulus situations, and problems with 
empathy. In 1982 Crown Life began using a rehabilitation 
specialist to look into different vocational alternatives 
for Miss J." 
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On k u g .  15, 1585 a Physician from South X Health 

Services misinterpreted the A c t  and sent a Medical analysis on 

Hiss. J. to the Superintendent rather than to the teacher, in 

contravention of the Act fs. 107 ( 3 ) )  and the School Board was 

obliged to reinstate hert The superintendent was very careful 

to make every effort to help her back into the profession such 

as giving her 6 classes xith no homeroom with all classes on the 

first floor, but by Oct. 1, 3.985 she was again encountering 

significant difficulties meeting her professional 

responsibilities. On Oct. 11, I985 the teacher asked for a 

medical leave of absence, which was granted by the School Board 

without pay. She also askd the School Board to recommend a 

program of professional upgrading. The case's paper trail ended 

with a letter from the superintendent to Miss J. where he 

described her desire to return to teaching as a Nself- 

destructive dreamu and he continued to suggest career 

alternatives. 

W & Not all Pilisconduct Cases End in Despair, Although 

Sometimes it May Seem like they Do. 

This next case involved the private life of an admittedly 

B*gayw man who taught French in the languages department of the 

local high school. Mr. Q* was charged under s. 246.2(2) of the 

Criminal code of Canada after he came in to the local police 

station of his own accord and made a written admission that: "he 

had invited 3 boys from the same family, who were in the same 

church as he over to his house, after they had previously showed 
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him and discussed with him written examples of gay behavior, 

oral sex, etc. The boys had also kissed him in a romantic way 

at the church. He invited them over on 3 separate occasions. 

On the second occasion he shared a bed with the 13 year old boy 

(eldest of the brothers) and allowed him to masturbate him. On 

the third occasion more in depth sexual contact occurred." 

The teacher remarkably had a great deal of community 

support on his side, as the eldest boy of the three was 

blackmailing the teacher which eventually led him to file the 

above statement with the police. At some point after this time 

the older boy left home, moved in with another man and bragged 

publicly about bringing down a teacher. 

The School Board suspended Mr. Q. without pay after a 

hearing dn":~ov. 4, 1984 pending disposition of the criminal 

charges. The first of a set of criminal trials occured on June 

14, 1985 in the B.C. Supreme Court. It resulted in an acquittal 

when Justice McLachlin ruled that s. 246.2(2) of the Criminal 

Code contravened s. 15 of The Canadian Charter of Rights and 

Freedoms. The Crown appealed the acquittal to the B.C. Court of 

Appeals and in the Vancouver Sun Newspaper on Sept. 5, 1986 it 

was recorded that the first acquittal was overturned by the 

3.C.C.O.A. and the decision was remanded back to the Supreme 

Court for a trial de novo. The second trial was by jury in the 

B . C . S . C .  and was presided over by Justice Paris. The trial 

began on Feb. 21, 1987 and eventually this trial also, resulted 

in an acquittal. 

Meanwhile back at the ranch, the School Board dismissed Mr. 

Q. on Mar. 4, 1987 and authorized the payment of $78,000.00 in 
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L%-& UQbh wages far the period cf time that M r .  Q. was on susnen=inn c------- 

pursuant to s .  122(4) of the P , S . A .  On Mar. 11, 1987 he 

appealed the dismissal to the Minister. A Board of Reference 

was convened but was delayed by the parties until a decision was 

reached in another B.C.S.C. action on the authority of the 

School Board to dismiss Mr. Q. On July 28, 1987 Justice Legg 

upheld the authority of the School Board to dismiss Mr. Q .  and 

Mr. Q f s  lawyer promptly threatened suit in the B.C.S.C. again. 

The B.R. was abandoned after the teacher and the School Board 

reached a settle~ent/agreement. 

Normally this is where the author ends his summary of 

cases, however the conclusion to this one is interesting. The 

former teacher now went on to graduate school at the University 

of Mew Brunswick in Moncton and graduated L.L.B. on May 19, 

1990. The title of his graduate thesis was Hypercriminalization 

versus the Sexual Consent of the Adolescent. Mr. Q. was then 

selected to attend the prestigious European Institute of 

Advanced International Studies at Sophia, Antipolis, and became 

their representative to the European Parliament. 

Case #U€ The Practice of Confidential Settlement/Agreements 

Makes Careful Screening of Applicants Essential: Especially if 

the Teacher has Resigned Under Unusual Circumstances. (Fossey, 

f93O) 

This case involved more the actions of a superintendent 

than a teacher. Mr. L,  a great basketball coach and super 

teacher of physical education voluntarily surrendered himself to 
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police on Dec. 18, 1985, to answer charges of 2 covnts of 

indecent assault, and 1 count of sexual intercourse with a 13 

year old. These charges dated back to between June 1978 and 

Sept. 1378. The teacher was trusted as a great coach in School 

Dist. # U1. He taught grade 3 and coached girls basketball from 

grade 6 to grade 12. In 2 cases he decided to have sexual 

intercourse with the teenagers involved to "bring up their 

maturity levels- He would follow the girlsi careers from early 

on to grade 12 but tended to lose interest in them around grade 

9. It was alleged thae during a 1 week long summer basketball 

camp he insisted on himself and the girls "camping outu and the 

girls switched turns sleeping in his van with him each night. 

Other allegations include that; he propositioned 3 different 

girls at a Florida Basketball camp, he regularly touched girls 

on the breasts and buttocks, he used abusive and vulgar language 

with the girls, he never coached boys teams, and that some girls 

did not want to go to school if he was going to be there because 

he regularly picked up the girls by the waist and crotch. 

Complaints of this nature led to his resignation under 

unusual circumstances from School Dist. # U1 and following that, 

from the coaching position at a local junior college for the 

same reasons. According to trial testimony he even continued to 

have secretive basketball practices around the city as he had 

retained the keys to the athletic club after his dismissal. 

On May 31, 1986 Mr. L. was interviewed for a secondary 

teaching position in another school district ( S . D .  # Z 4 ) ,  and 

was offered the position on June 11, 1986. This is where the 

case takes an interesting turn. The superintendent of the new 
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district began investigating the r m s o n s  for M r .  L t s  dismissal 

from the previous district. At the Ministry he was told that 

the teacher resigned rather than go through an investigation for 

sexual improprieties. At the junior college he was told that 

khere was no problems. A mother who lived in the previous 

school district had even contacted Mr. L. to see if her daughter 

[who had been abused by her father) could go to school in Mr. 

L.'s new school district and live with him. The superintendent 

in a meeting with Mr. L. informed him that if any concerns came 

up that are similar in nature to the ones that he resigned for 

in his previous district that he would be dismissed immediately. 

It did not take long: On Nov. 19, 1986 a fellcw girlst 

basketball coach and teacher warned Mr. L. about touching the 

girls? breasts and pulling shorts. On Nov. 22, 1986 two police 

officers at the towns recreation center noticed Mr. L. run his 

hands over the breast of a female student and they concluded 

privately that the contact was not accidental. On Nov, 24 ,1986 

in a School Board hearing the inappropriate comments and the 

breast touching were confirmed and the teacher was offered a 

leave of absence with gay until the next Board meeting. 

The superintendent had meanwhile contacted a former 

principal of Kr. L ,  and was led to Miss B., one of the teacher's 

farmer baskethalf students, ft I s  this phone call that 

initiated criminal charges to be I a i d  against the teacher in his 

previous d i s t r i c t .  

Hr. L* was dismissed from School Dist, # 24 on Nov. 27, 

1986, and he appealed to the Minister Dec. 12, 1986. Mr. L, was 

subsequently charged with one count of sexual intercourse with a 
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minor and 3 counts of i n d e c e n t  assault in h l s  former town, By 

Mar 2, 1937 both parties lgreed to adjourn the Board of 

Reference until dispositlo~ of t ?~!  -. criminal charges. On July 

14, 1987 Hr. L. pied guilty to the charges and w a s  giver  an 8 

month jail sentence, 3 years probation and ordered to attend 

psychiatric counselling, by Judge Gordon. The Board of 

Reference was carcelled sn Aug.  14, 1987, and Mr. L . %  teaching 

certificate was cailcef led on Dee. 9, 1987 just before s. lfjg of 

the previous School Act was repealed (Jan. 1, 1988). 

Psychiatric reports stated that Mr. La's problem was treatable 

and controllable, he had arrested social development leading to 

developmental problems in dealing with the opposite sex, 

In a political epilogue to this case, in 1987 the 

superintendent of S , D .  # 24 objected strongly to the Minister 

about the leniency of Hr, L.'s sentence; 4 teachers in S . D .  # Ul 

were charged with sexual offences involving students; the 

Ministry of Education had ta transfer approximately 12 pending 

decertification cases over to the newly formed College of 

Teachers; and the Government established a special Inquiry into 

Sexual Abuse of students by teachers headed up by Barry S u l l i v a n  

and Georgina Williams. All in all it was an interesting year. 

s- -& w 
I 

In  the  titles to each of the eases presented in this 

chapter the author has tried to describe, inasmuch as the 

specific situations in t h e  cases would allow, the major issue 

exemplified by each ease. 
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The number of issues available in a comprehensive study 

such as this seea t~ be almost as high as the number of cases 

themselves. There are sane comman threads, however, such as the 

inadvisability of te3chex-s having any contact of a sexual nature 

with any minor student or non-studen?., male or female, past or 

present. This theme is present in cases 9 and 2 0 .  Sexual 

contact of any nature v i t h  minors is prohibited by the criminal 

C&e of Canada, 

Tactile contact of a disciplinary nature {case #8) has been 

prohibited by the Public School P z t  I n  i3.C. since 1472, and 

could lead to the double jeopardy of assault charges being laid 

under the ~riainaf Code as weil as a misconduct charge under the 

School Act. Tactile contact of a consoling nature such as in 

case #4 is inadvised as it c o ~ f d  be misconstrued as sexual 

advances, There is a suggestion of this type of contact in case 

#8 as well- Tactile cantact in the British Columbia school 

system must be limited to accidental or innocuous contacts, or 

directionary contact used to prevent a child from harm. This is 

especially so in junior high school grades, (see chapter 4 ) *  

For teachers charged with an offence such as in cases 

B , T , 9 ,  & 10, the language in the pre-1988 School Act and in the 

current School Act is virtually the same. "If the Board 

believes that the circumstances created by the charge render it 

inadvisable for the teacher to continue his duties, the Board 

- - * -  -..----A &L may suspr~iu  ~ r t f r  teacher , . , " js , 122.2 j i) ) - I n  the  current 

school act however appeal is subject to the provisions of the 

Pscal collective agreement and Part 6 of the Industrial 
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Relations Act. The double jeopardy factor mentioned above is 

inherent in this sectirn of the post-1988 P . S . A .  as well. 

For those teachers who are susceptible to physical, 

emotional or mental breakdown, such as in cases 1, 5, and 8, 

teaching in a public school today will accelerate this better 

and faster than most other occupations. The occupation today 

requires the patience of a saint, the reserve 06 a Supreme Cuurt 

magistrate, znd the caring of Mother Teresa. If you react to a 

situation in most of the ways that a real human being, not a 

robot would react you could end up being charged with 

misconduct. If you overreact to a situation you will be charged 

with misconduct. Some teachers respond to this expectation 

today by exhibiting the perfect example of passive-aggressive 

behavior, in which anger, which is repressed due to the current 

fashion in teaching and the expectations of many 'moderng 

parents, is redirected into forgetfulness, backhanded 

compliments, sarcasm, or any other type of covert expression of 

hostility. The author believes that this is due to the 

legislated and fashionably expected subjugation of more direct 

expressions of disapproval or hostility. (Chatelaine, Jan. 1993, 

P* 59) 

In case #3 the operative phrase is "keep your comments to 

yourselfm- Gone are the days when criticism of your superiors 

was an admirable quality called iispunk*s that helped you 

distinqriish yourself in the system. This has been replaced by 

the word 5insubordinationr. If you feel that it is necessary 

and in the  best  interests of your superiors to criticize their 

policies, do it with tact and discretion. Euphemisms that you 
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use on your student's report cards (because you can't criticize 

then without damaging their precious self-image) are best used 

in this context. Subtle insubordination as in the background 

case #2 in chapter 1 is difficult to deal with or even expose. 

Even the Canadian military, where the entire command structure 

is designed to express conformity and the ability to see that a 

command is carried out, precisely and correctly, down to the 

lowest levels of the service, is having troubles with 

insubordination and discipline within its ranks. 3 

As for case #&, this is a perfect example of behavior that 

brings the image and reputation of the employer into disrepute, 

according to the local community values. In most labour law 

this is a classic definition of misconduct. For a teacher 

inappropriate or eontraversiaf behavior is prohibited both on- 

the-job and off-the-job. Remember your history, as Dan Lortie 

would put it, often teachers in the early days of America (and 

Canada] were apprentice clergymen who "had to accept stern 

inspection of their moral behavior .... the status of teachers 
in colonial America reflected the connection between their 

activities and the core values of that society." (Lortie, 1975, 

p*  11) e 

For case # If the behavior of the teacher is not in 

question; it was patently illegal! The behavior I would like to 

point out is the behavior of the first school district and the 

junior college. Withut resorting to $he "old boys networkw the  

suprrinte~dent of the second district would never have been able 

to discover the "causea behind the coerced resignation of the 

teacher frm the first district and from the junior college. 
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Without his investigation the teacher would simply have been 

dismissed from another school district to start all over again 

somewhere else. A phrase that I wo~ld like to borrow from 

Fossey, 1990 describes what I think happened in the first 

district. "A covenmt of non-disclosure is often included in 

the settlementfagreement between a school district and a teacher 

accused of sexual zolestation or other child abuse.#' To the 

A author, Fossey's use of the term covenant is a misnomer. 

settlement/agreement such as this is a far cry from the 

traditional use of the word covenant. This type of agreement is 

a misuse of the powers of the school board and does not take 

into account any consideration of future ramifications of the 

agreement to other victims. 

I will end this sunmary with a discussion that I actually 

started at the end of Case # 7 .  The pre-1988 school act included 

within it a number of reasons for suspension or dismissal. These 

reasons included criminal offence charges, neglect of duty, 

eisconduct, refusal or neglect to obey a lawful order of the 

board, and three less than satisfactory reports filed with 

respect to the 9 . S . A .  and the P.S.A. regulations. The current 

legislation which attempted to respond to the criticisms 

outlined in Case #7 as well as other factors, now only states 

that a teacher may be dismissed, suspended, or disciplined for 

criminal offence charges, or for "just and reasonable causeif. 

The current legislation rather than trying to define a number of 

licausesN, now allows School Boards to define for themselves what 

types of "causes are just and reasonable and the burden of proof 

then lies with the union local to demonstrate that the specific 
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type of "causew as it is defined is not j u s t  and reasonable, in 

front of an arbitration hearing- 

Hokes 

Towne Cinema Theatres Ltd. v. The Queen, S.C.C., unreported, May9, 1985. Case rose 
out of a charge of presenting obscene motion pictures contrary to s. 163 of the Criminal 
Code. 

Memorandum from the Department of the Attorney-General by P.A. Insley, Legal Officer, 
CriminaI Law Division. 

CBC and CTV Newscasts 8:M) A.M. broadcasts on September 1, 1993. Topic was the 
relase of the findings of a military inquiry into the deaths of Somali villagers at the hands i;i 

some very prejudiced Canadian military personell. 
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- J  - 3  all& 8 EQR NEE =BEARC& 

As can be observed from the descriptions of the casefiles 

labelled Case A and Case B in the background section of Chapter 

1 this study was initiated as a result of examples of 

bureaucratic failure in the teacning profession 

(insubordination, neglect of duty, failure or neglect to follow 

the directions of superordinates). The studyis purpose in 19853 

when it began was that I would discover some administrative 

panacea, an infaflible way to root out insubordinate saboteurs 

and end their teaching career forever. It became apparent, 

however, on examination of the qualitative data available from a 

number of the teacher casefiles who eventually ended up in a 

Board of Reference or a Review Commission appeal, that this 

study would have to be expanded to include all types of teacher 

failure. In a significant number of the cases, (37-7% of all 

cases studied) where bureaucratic teacher failure was a factor, 

much of the recorded observations, notes from administrators, 

and other pertinent paperwork indicated that the bureaucratic 

failure followed initial criticisms by superiors of the 

teacher's behavior in another failure area such as technical, 

ethical, productive, or personal. It appears from the data that 

in most cases teachers do not come into the profession "ripew 

with bureaucratic failure, it is created through the interaction 

of the often mutually contradictory objectives of the teacher, 

the community, the parents, the atu8eat, and the administration. 

The defensive positions that teachers and administrators find 
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theaselves being forced into become steadily harder and more 

fmmutabfe as the situation continues to build. 

A case in point involved a male teacher 55 yrs. old with 

19 years of teaching experience, 8 years in the school where the 

problem occurred, with zany good evaluations to his credit under 

a number of different supervisors. Between 1984-86 however Q - 

F - received 3 less than satisfactory reports which in general 

indicated that although 9scfasses are extremely veil behaved and 

listen attentively when the teacher speaks and do not call out 

or disruptm, the students Q g s h o w  low levels of industry, ...... 
they stop and chat when finished work, ...... they do not show 
good capacity to make inferences or solve problems,, ,.... due to 
lack of teacher expressing these skills in questioning or 

assigned workt1- The reports also stated that the "daybook is 

not always filled o u t , , , . , , ,  the lessons consist mainly of 

worksheets, ,..... lesson pace is slow, ...,.. standards for 
student performance is low, .,.... ample individual assistance is 
given, ...,.. but little whole group instruction is used." ( 

Business and Commerce courses IIJ12). The reports indicated a 

pleasant personality to his students, good class control, no 

extra-curricular involve~ent ,  and although 2 reports did not 

fncfxrde any specific suggestions for improvement, they both 

stated "he did not sppear willing to modify either his planning 

techniques or his ciassromri mee'nabology in accord with 

suggestionsm, 

The teaches was given an intent to terminate letter April 

30 subject to Sec. 123tl) & (2) of the pre-1988 P , S . A .  and 

requested a review c a ~ i s s i o n  of the Minister Hay 20f85, (pre- 
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1988 P . S . A I  s. 1309, The Review Commission took 12 weeks to 

hear all witnesses with many extensions and even the Ministers 

office got involved by initially denying the second extension 

(Aug. 20), however the Attorney-General's office informed the 

Education Minister's office that this could result in a possible 

charter of rights challenge alleging lack of procedural fairness 

in limiting time for teacher's counsel and the review commission 

to make a decision, With this in mind the Ministry of Education 

agreed not to call for a decision until the review was concluded 

After $70,000.00 in costs to adjudicate this appeal 

the review commission rendered its decision: 

"the termination of Q - F - is to be reversed and he is 
to be immediately reinstated...... the school board must 
work wlth the teacher to develop a trustful new working 
relationship ....,. the school board must pay for the 
traininq of Q F - - to raise his level of effectiveness 
up to a satisfaekory level of professional competence 
before he is assigned to a classroom. ...... a formative 
evaluation cycle is to be developed before any summative 
evaluation is reinstituted ...... the board and the local 
association will jointly establish a district-wide 
evaluation process with uniform criteria of evaluation and 
performance  indicator^..,...^. 

In the review comissioi~ summary both the teacher's 

bureaucratic failure El) and the school district's systemic 

bureaucratic failure f 2 f  were referred to: 

11 Q- F - 's behavior during this 2 year period of time is 

describe6 as "intransigentw in that "he adopted an overly-formal 

legalistic and defensive approach to h i s  superiors ....,. which 
led to a deterioration of professional relationsM, 

21 "the report writing practices of the school district resulted 

in an injustice to the  teacher ..*... natural justice requires 
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that a comprehensive program of rehabilitation should be 

followed before steps are taken which lead to the dismissal of a 

staff member. The board's decision to terminate took place in a 

climate which was antagonistic to the practice of rational 

processes and the maintenance of professional courtesiesw 

(teacher was past president and head of negotiations in a very 

bitter dispute in 1984 when his "teaching incompetenceu started) 

- "the school board's evaluation processes had: no common 
criteria, no assigned responsibility, no defined follow-up 

procedures, no definite timeliness, no public, legal, or 

professional options for the 'less than satisfactoryt 

teacher...... - there was more than one administrator evaluating 
at one time..,.,. - the reports are filled with spelling, 
typographic, and comprehension errors...... - the reports did 
not follow requirements for statutory terminology ...... - the 
second principals report had no specific recommendations as to 

what must be done to satisfy undetermined expectations, and the 

final evaluation of the learning situation was not supported in 

the body of the report ...,.. - the teachers daybook was not a 
legitimate document of acc~untability~~. 

The review commission report judged at least one of the 

evaluation reports written by the principal as wjudgmentally 

weak and stylistically flawede. It went on to conclude that "no 

common school board policy resulted in the evaluation of a 

teacher by three report writers whose criteria and processes for 

evaluation differed each from the othersw. In it's summary 

recommendations the review commission stated that "when a school 

board initiates a dismissal action, the reports upon which the 
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decision is made must lead the board to the firm conclusion that 

the teacher is irremediablen. 

The intractability of this by now adversarial process and 

the positions taken can be seen in the aftermath of this review 

commission decision. A vast plethora of memos between the 

school district involved, various departments of the education 

ministry, and the attorney-general's office were generated 

during the term of this review commission and afterwards as 

well. The contents of some of these interdepartmental memos 

indicated that the Ministry of Education and the Attorney- 

General's office were very alarmed at the apparent direction 

that was taken by this review commission. Some of the comments 

are listed below. The memos a)sugyest that this particular 

review conunission has set a precedent which invalidates the 

P.S,A, legislation dealing with incompetent teachers, b) suggest 

that a judicial review of the decision is warranted even though 

the chances of winning are less than 5 0 % ,  c) attack the legal 

ability of the review comission to sit as a quasi-judicial 

tribunal, dl attack the composition and the integrity of the 

review commission members, e) attack the BCTF lawyer for 

pursuing a money grab by prolonging the hearing, and f) object 

to the costs invalved in fulfilling the recommendations of the 

review commission, 

This case seemed to becoine aore bizarre at every turn as 

each side concerned itself solely with winning its point. On 

D e c  6/86 the teacher had a coronary and was placed on medical 

leave. Dee 30/86 the school board which had earlier refused to 

back a judicial review, now filed a writ in the B.C.S.C.  with 
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the Attorney-General's office as Intervenor and CO-petitioner to 

overturn the Review Commission decision. Feb. 2/87 the R.C.M.P. 

informed the Ministry of Education of a perjury investigation 

against the school district superintendent during the review 

commission hearings. Feb, 11/87 answer and counter-petition 

filed against perjury charge by the school board. May 7/87 The 

school board lawyer outlined the estimated costs of a B.C.S.C. 

appeal, a B.C. Appeals court action, an S.C.C. action, the civil 

actions against the board and its officsrs versus a net payout 

of the teacher in a memo to the school board. The lawyer also 

stated that ".,,the attorney-general's insistence on a judicial 

review is now academic as Bill 20 is passed and the P.S.A. 

legislation has changed." July 17/87 the school board found 

F that Q- - was ineligible for long term disability and in 

this case the teacher expressed an interest in returning to 

work. Sept. 11/87, 4 years after this adversarial process had 

begun, the teacher and the school board came to an agreement on 

a payout sum, a resignation, an early retirement pension and the 

dropping of all pending charges in civil courts and the B.C.S.C. 

An ironic epilogue to this case is included in the last piece of 

microfiche out cf 15 pages of microfiche representing 100 pages 

of typewritten material each. An unsigned, undated page simply 

stated "Teacher died, End of FileH. 

After rezding just one of the casefiles Pike this and there 

are many of equal complexity (even a recent one, 1989 that does 

go to a request for Supreme Court of Canada appeal by the School 

Board and is turned down), I am convinced more and more of the 

appropriateness of outplacement counselling (Abrell, 19851, 
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institutional-level accountability and evaluation programs 

(MclaughLin & Pfeifer, 1988) and career transition incentive 

programs which do not level blame for inabilities in the 

classroom at the teacher, administrators, or other front line 

employees but look at factors like situational incompetence for 

these inabilities or at the organizational factors in the school 

district as a whole. 

Venturing a purely speculative theory at this point, I 

would state that some humans tend to develop a sense of 

ownership towards their jobs, not only toward the place of work 

(building, etc. as evidenced by the number of people that will 

make statements like "that1•˜ my schoolv rather than "that's the 

school where I workn), but also toward how they actually perform 

their j ~ b .  This sense of ownership is not easily challenged by 

those in authority whose job it is to see that subordinates do 

their job correctly and as expected. 

A change therefore in how a subordinate in a profession is 

expected or required to do his job will almost always be viewed 

by the subordinate as interference in something that is uniquely 

owned by that subordinate. Additionally if a superordinate is 

evaluating a teacher with the expectation that he could be 

gathering evidence to take away that teacher's job (and this 

expectation is known by both parties), then it is likely that 

the subordinate is going to develop some form of bureaucratic 

failure. He/she is not likely to give up something that they 

c~nsider theirs to own, something that gives them security, pays 

the bills, supplies food, etc. with very much ease. The 

secur i ty  issue here is a crucial p i n t .  The security of a 
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Person's fob is equivalent to a personal level of safety. If a 

person's safety is threatened then they will fight back with any 

and all weapons that they have at their disposal.  his feeling 

is likely to create the grintransigen?H type of behavior as 

exhibited in the previous casefile. 

This sense of ownership is likely to increase with 

experience, age, duration of stay in a single teaching 

assignment/location, and as the teacher invests more in the job 

both economically and characterologically. This is evidenced by 

this study's interpretation of the age and experience level 

found in the Review  omm mission data. The median age of teachers 

who fought their dismissal for incompetence (doing their job 

incorrectly) was 48 years, while the range varied from 43 years 

to 56 years. Their experience level in the teaching profession 

varies between 6 years and 23 years with a mean of 16 years and 

a median of 17 years. These data indicate that these people are 

likely to have developed a strong sense of ownership toward 

their job and their career. This idea of ownership is also born 

out by discussions that I have had with various administrators 

and by my experience as an administrator. Douglas Smart the 

registrar of the College of Teachers once told me in a 

discussion that the greatest proportion of the people that can 

be gently counselled out of the profession by a friend, 

colleague, or administrator they trust, have between 1 to 6 

years experience in the profession (lower sense of belcnging or 

of ownership of the job), and that this study missed these 

people.  his was precisely correct. This study design would 

m i s s  those people as they would not have developed enough of a 
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sense of possession over the job to stand up and say; "fern not 

going to take this lying down!! I ' m  going to fight far what I 

have come to consider is m i n e ! !  People who have not developed 

such a great sense of ownership over the job would likely be 

more amenable to being counselfec! out of the profession, or to 

just throwing up their hands and choosing another line of work. 

This concept could even be tested in future studies by 

evaluating the sense of ownership of the job that teachers of 

various ages, experience levels, and durations of stay in their 

positions, had developed, This sense of ownership might even be 

inversely refated to the tenure of the current principal i n  the 

school, a concept that should also be tested and evaluated. 

IF I CAN'T WIN, THEN I'M NOT GOIYG TO PARTICIPATE 

An interesting unankicipated result to emerge from this 

study's analysis was the relative absence of Review C o m m i s s i o n s  

from 1980 t o  1982. The reason for this became apparent upon 

closer examination of the casefiles and the Teacher Services 

Branch 1982 annual report, 

In 1979 a dismissal action following 3 less than 

satisfactory reports on a 57 year old female teacher with 21 

years teaching experience, resulted in a Review Commission 

precedent setting decision and a subsequent Supreme Court of 

B.C. action that confirmed the broadened jurisdiction for Review 

Commissions, In this case evaluations of the teacher from 1949 

to 1978 indicate that although there was conscientious 

preparation in the daybook, long range objectives, evidence of 

short range planning for meeting the needs of students, adequate 
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housekeeping & classroom maintenance, regular marking of student 

work, and qood record of student marks; her pupil-teacher 

rapport was poor- She was often described as sarcastic, cold, 

and methodical, with very little enthusiasm or humor. Her 1978 

evaluations indicated continuous interruptions for discipline 

purposes, weak class csntroi, and class routines and procedures 

that were not we21 establishsd nor functioning effectively. The 

R . C .  began H a r  3374 and required a ministerial extension to 

complete the review. In a najority decision the commission 

reversed the ternination effective Dec 31/78. The commissions 

summary included t h e  fal!cxing reasons for reversal; a) Sec. 

46 [d) of the P , S , A .  regulations vas not followed in the 

assessments of the learning sitgation and recommendations for 

improveme~t were l a e k i n g  or vague, bf no follow-up on any 

recommendations was performed, c) poor pupil control was in 

many of the d~cunented cases caused by one pupil over a period 

of 2 years, Why did the principal not transfer the student? d) 

there was no documentary evidence to support the unsatisfactory 

learning sitsation stated in the reports, e) there was no 

assessment by testing of pupil performance, especially in light 

of the fact that nc keacher receiving a class of her pupils in a 

year following her instruction complained of unsatisfactory 

pupil progress, f )  there was no evidence of unsatisfactory work 

being done by the pupils, q) the notes made by the principal 

during his visitziions were rainly commendable, but his remarks 

on the reports had changed to indicate an unsatisfactory 

learning siruatian, h) transfer requests made by the teacher 

which would have Been beneficial by changing the environment 
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were denied by the superintendent, if requests for medical 

leave for her by her docror which stated ltemotionally she can no 

longer handle the discipline of studentsw were denied by the 

school board. 
9 

The School Board appealed the R.C .  decision to the S.C.B.C. 

as in their opini.cn the R.C,  had exceeded its jurisdiction and 

misconstrued the meaning of-the P.S.A. regulations. Their 

reasons were; a) the R.C. should only state whether the 

principals and the superintendents opinions were justified by 

law or not, b) the R.C,  had no legislative right to take into 

account; the absence of documentary evidence concerning pupil 

achievement, the absence of complaints by other teachers 

receiving this teachers students, and the denied transfer and 

leave requests, c) the R.C. refused to take the director of 

instructions testimony which was a denial of natural justice, d) 

the R.C. erred in law when it interpreted Sec. 96Cd) as 

requiring recommendations for improvement in all reports, e )  the 

R.C. erred in law when it took testimony as evldence that 

problems were caused by one pupil over 2 years. 

In a land mark decision Justice Verchere stated; a) pg.8 - 
"accordingly, I think that the commission here was free to 

consider all the evidence before it, and having done so, to 

reach the several conclusions ......,. and I am also of the view 
that ......, it was within its jurisdiction, for a majority of 

its memhers to form the opinion that ' the case against Mrs. 

F - Q- has not been proven by the testimony and evidence 

presented to it v. , . . . . . .  ", b) pg.9 -"the question of tne 

existence of that less than satisfactory situation is as much 
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one for the commission as it was for the school board 

.,..,..-neither the act nor the regulations circumscribe the 

conduct of the commission in any way in the performance of its 

functionH, c) pg.11 -"they (board side) could have recalled the 

superintendent and had him give the director of instructions 

suggestions . . . t . , . . 0 8 ,  d) pg.17 -"this appeal is accordingly 

A second 1979 Review Commission decision had similar 

circumstances, The case file describes a 49 year old teacher 

with 23 years teaching experience. Evaluations from 1958 to 

1972 show either nu control problems (intermediate students) or 

some situational control problems (primary students tend to take 

advantage of her quiet, kind and pleasant manner), and excellent 

performance as the schools librarian. As teaching changed 

(corporal punishment no longer in school act) and her home-life 

changed (parents die and she was left to take care of a 

chronically schizophrenic brother who could not be left alone) 

however, her class management and control deteriorated markedly. 

The notes from a 1949 classroom observation by the 

superintendent read like a teacher's nightmare: 

constant disobedience, direct insubordination, authority of 
teacher challenged constantly, students entering and 
leaving room at will, students going up to the front and 
imitating the teacher, names for detention on board are 
erased by a student, noise is constant and uncontrolled, 
students who are told to go with another teacher 
'refuse'!!, threats of being sent out of the room to stand 
at the office are met with laughter, students imitate 
teachers SH...SH when she attempts to get quiet, students 
argue with teacher, there are fights in the classroom, and 
there is only 22 primary students in this class. 

The teacher requested a 1 year medical leave of absence 

through her doctor in 1979 and her request went unanswered by 
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the school board (even though Sec 132 of P.S.A. stated a 

timeline of days off for requested medical leave). The school 

board missed the 30 day deadline for notice of intent to 

terminate on June 30179 and therefore decided to tesminateDec 

31/79. The Review Commission was held in late Nov. and early 

Dec. 1979. It found astounding the fact that all 3 reports had 

serious errors in fact in them which went uncorrected until 

presentation at the hearing. The comlrrission in its summary 

referred to the previous S.C.B.C,  decision by Justice Verchere 

and again went further afield considering not only the 3 reports 

but the teachers request for a 1 year leave which was foundto 

be reasonable under the circumstances due to her 23 yearsof 

satisfactory service and her doctors suggestion that shebe 

granted a leave of absence to try to cope with the care needed 

by her brother. The commission found it odd that, although 

aware of her deterioratiriy emotional condition, none ofthe 

administrative staff mentioned this in their reports nor brought 

it to the school boards attention. The commissior. also found it 

strange that the school board chose not to grant leave under 

P.S.A. Reg. Sec. 65 (el (i) which stated that after receiving a 

less than satisfactory report and having it accepted by the 

teacher, the teacher shall undertake the program of professional 

or academic instruction necessary and then be evaluated when 

she returns, 

I n  a unanimous decision the eommissisn reversed the 

termination order and recommended: 

a) -a leave of absence that is of sufficient duration . . . , . . . . to put her personal affairs in order, b) -that the 
widest possible application of Secs. 132, 129 (A)  (b) andlor 
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129 ( A )  (c) be used to assist the teacher, c) -that the 
program of professional studies ........ be cooperatively 

->*- determined . . . . . . . . ruLsuant to Sec. 65 (e) (i) ~f the 
P . S . A .  regulations, d) that the school board give careful 
consideration to her reassignment when she returns and that 
she should be involved in the decision-making of this 
assignment ........ to ensure that the situation is one in 
which she can best utilize her skills. 

This commission, which I shall name after one of its 

members (Dr. N, Robinson) to maintain confidentiality of the 

teacher, also sent a series of recommendations to the Minister 

of Education on the subject of instructions to report writers: 

"1. That in reporting on teachers the report writers follow 

both the 'letter and intent1 of the P . S . A .  and the P . S . A .  

regulations. 

2. That the supervisory practices employed by school board 

personnel should be the most current and knowledgeable in 

terms of their appropriateness and acceptability as sound 

educational practice. eg. there should be pre-conferences 

with the teacher, appropriate data collection, post- 

conferences, et al. 

3 .  That on finding a less than satisfactory learning situation 

care must be exercised to ensure that; A) every avenue of 

help for the teacher is investigated, and B) the board has 

complete and accurate information upon which to consider 

its action under Sec, 130 (A) of the P , S . A .  

ie. a) the report writers should ensure that the teacher 

understands the implication of the 3 statutory reports 

and that they should take the action required to 

assure that appropriata advice and guidance is 

available to the teacher. 
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b) the report writers should ensure that every avenue of 

help for the teacher has been investigated before 

filing the 3rd statutory report eg. selection of 

alternative teaching assignment. 

c) the report writers should seek an explanation for any 

change in teaching performance. 

d) the school board may expect; 

i) that ail reports presented to it are factually 

correct; 

ii) that the support data from which the 3 statutory 

reports have been developed has been retained on file, 

iii) that the board has been provided with all of the 

information required as a basis for its decision." 

An excerpt from the Teacher Services Branch Annual Report 

June 30/82 discussed the absence of participation in Review 

Commissions (Sec. IV (C) 1. ) : 

During the period 1980-82, very few Review Commissions have 
been established. The activity during the 1980-82 period 
is in marked contrast to that of earlier periods. ........ 
It is probable, however, that 3 events have contributed to 
a growing reluctance on the part of school boards to become 
involved in protracted tests of teacher competency. The 
Justice Verchere decision in 1979 enabled Review 
Commissions to consider evidence outside the three adverse 
reports required by legislation. This decision has had the 
effect of introducing factors into the Commission's 
deliberations hitherto having no bearing on the case before 
it. (emphasis added). It has thus considerably broadened 
the basis upon which a teacher may launch an appeal, and 
the considerations that must be taken by a Board of School 
Trustees in initiating a dismissal for incompetence. More 
recently, the results of two Review Commissions have 
alerted school administrators to the potential for mis- 
representation, and subsequent legal action emanating from 
poorly-written and/or prepared evaluation reports. 1 
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Although the topic of situational incompetence has been 

discussed previously in this study it bears mentioning again 

here. The above t w o  cases are quite good examples of the first 

instances of Review Comissions that took into account 

circumstances surrounding the central issue of the teacher's 

three less than satisfactory reports. Their consideration of 

the teacher's situation, and deteriorating emotional condition, 

respectively, in the two above cases indicated a need for school 

boards and administrators to consider the possibility of 

situational incompetence in dismissal cases. As stated by 

Beebe, 1985, p.19; "the role of administration is not to punish 

these teachers for deficiencies, but rather to try to solve the 

professional problems the teachers are experiencing as 

effectively and as efficiently as possible. .... Few persons 
begrudge students with special problems the special help they 

need to overcome their difficulties. [therefore] Only callous 

administrators would begrudge a teacher needing professional 

help what they are able to offer." 

LEGISLATIVE LIMITS TOO NARROW FOR ADMINISTRU'IVE FAIRNESS 

It is clear from Lhe statements in these two cases, the 

Verchere Decision, and the Robinson commission Report that the 

jurisdiction of the Review Commission was originally designed 

w i t h i n  legislative limits that were too narrow in some cases to 

withstand judicial tests of administrative fairness. The Boards 

of Reference as well, before they were allowed to vary school 

board decisions and penalties imposed (1980), had very narrow 

limits imposed upon t!iem. In a 1976 example a teacher R 
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M had booked a return flight fox himself and his f a a i l y  to 

Hawaii 1 year in advance to take advantage of lower rates, This 

return was booked for Jan. 8/77 with the expectation that school 

would start Jan. 9177- In April 1976 however the school term 

calendar indicated a start date o f  Jan, 3/77. Instead of 

cancelling his families trip, f all reasonable flights within 

his budget booked by this time) R M -- decided to go on 

the trip and attempt to get an earlier flight for himself on 

standby. This did not work out either as on Jan, 2/77 he 

required a root canal in Honolulu for a serious dental 

infection. The root canal was postponed to Jan. 4/77 and he had 

a friend phone the school board's electronic secretary and 

indicate transportation delay as the reason for his continued 

absence, Upon his return Jan. 10/77 he did not try to hide any 

of the facts from the district superintendent. He was dismissed 

for neglect of duty [P,S.A. Sec. 130) on Jan. 26/77 and appealed 

to the Minister for a Board of Reference on Feb. 2/77, The 

Board of Reference in a majority decision stated "we are 

compelled to the conclusion that his conduct was such that the 

school board could not properly overlook it, that it constituted 

neglect of duty and that accordingly the board was justified in 

taking a disciplinary action. In these circumstances and in 
2 view of the limitations imposed on our jurisdiction . - . . we 

have no alternative but to dismiss this appeal, In doing so we 

rezch this conclusion with a very considerable degree of 

regret. 

In this particular case even the school board wanted to 

have another alternative, however they were limited by existing 
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legislation to issuing a reprimand and suspending with pay or 

dismissal. The school board l a t e r  sent a letter to the Minister 

urging him to amend the P . S . A .  to enable Boards of Trustees to 

impose a period of suspension w/o pay. 

Another example of narrow legislative limits, this time on 

admissibility af evidence is demonstrated by a June 1978 case 

where a teacher was dismissed for neglect of duty due to 3 

particular instances of inadequate supervision of his physical 

education classes. It was generally known by the staff, 

students, and parents of the school that this particular teacher 

had taken on more jobs within the school both curricularly and 

extra-curricularly, than one person could handle (all physical 

education classes in the school, organization of sports day, 

community recreation classes, etc. ) ,  One of the instances of 

neglect of duty was even admitted to being partially caused by 

the intervention of another staff member who required his 

assistance. The Board of Reference in its summary stated "Mr. 

(council for teacher) on behalf of the Appellant, tendered in 

evidence a series of letters from Mr. Q Is professional 

colleagues and from certain students and parents of students, 

the general burden of which we were advised, not having read 

them, was to protest his dismissal and to express support for 

him as a teacher. Although such evidence might be a d m i s s i b l e  i n  

a labor  a r b i t r a t i o n  case, where an a r b i t r a t i o n  board may have a  

d i s c r e t i a n ,  no tw i th s tand ing  the e x i s t e n c e  o f  a  j u s t  cause f o r  

d i s m i s s a f ,  t o  s u b s t i t u t e  a fess severe penal ty ,  we d o  n o t  

consider it admis s ib l e  i n  praceedincp before a Board o f  

Reference under the Pubiic Schaols  Act  which has only the 
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afternatives of af2owing or dismissing the appea l .  Accordingly, 

we refused to admit this evidence ........ In the result the 
appeal is dismissed. w 3  

~EG%€EJATPYE LIWITS EXPXNDED A8 A RESULT OF JUDICIAL REVIEW 

In 1980 an amendment to the P.S.A. allowed school boards 

the leeway of imposing a suspension without pay rather than the 

suspension with pay or dismissal choices that they had had 

previously, and it also allowed Boards of Reference to 

substitute or vary the punishment decision of a school board if 

they found the teacher guilty of an offense in the eyes of the 

Public Schools Act, but found that the penalty imposed by the 

school board was not in keeping with standard arbitration law 

penalties imposed in similar situations. In a 1981 case after 

the change in legislation a Languages Dept. Head with a Ph. D. 

in Linguistics who taught French, Spanish, Portuguese and 

English to senior high school students, attended a Spanish 

restaurant with her students, on a school authorized field 

trip, paid for by the students as a term end thank-y~u to a 

great teacher. At this luncheon she made no attempt to stop the 

students from ordering wine, beer, or sangria with their meals. 

Compounding this error in judgment she denied that alcohol 

consumption had taken place in both an oral and a written 

statement to her principal. She was dismissed by the S.B. Feb. 

2/81 and asked for an appeal on Feb. 13/81. In making their 

decision the Board of Reference "adopted the approach taken by 

the Labour Relations Board in the case of 3 . C .  Central credit 

Union vs. O,T,E,U. local #I5 in their decision entitled #7/80, 
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which stated at pages 16 and 17 - obviously, an arbitration 

board is not only permitted to hear evidence which reaches 

beyond the particular conduct for which the grievor was 

discharged, the arbitration board is obliged by its mandate 

under Part VI of the Labour Code and the atjust causeR concept to 

take into account the particulars of the grievorfs overall 

employment relationship in arriving at its conclusion about 

whether the discharge was exces~ive...'...~. The Board of 

Reference further applied a modified Scott test (W. M. Scott & 

Co., 1976) to determine whether the penalty of dismissal imposed 

by the School Board was appropriate in the circumstances. After 

applying these tests the Board of Reference stated "This Board 

sympathizes with the concerns of the School Board with regard to 

the misconduct committed by F -- G but finds that dismissal 

in the circumstances of this case is not warranted. 

The Board unanimously finds that the decision of the School 

Board under Sec. 22 should be varied and orders that F -- G 

be suspended without pay from and including Feb. 9/81, to and 

including June 30/81.1f 

Q? WHEN IS A PRECEDENT, HQT A PRECEDENT? 

A! WHEN IT IS RMtELY, IF EVER, USED! 

After establishing this precedent where a School Board 

decision was varied to bring the imposed penalty more in 

accordance with established arbitration and Labour Code Law, the 

author then found that succeeding Boards of Reference only 

referred to this decision once in all the cases studied after 

1981 even though in the author's opinion the results of this 
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"precedentw could have been considered in a number of the 

succeeding cases. This dilemma was eventually solved to the 

author's satisfaction by examining the legislative mandate of 

Boards of Reference. Apparent justice discrepancies were due to 

the unspecified power assigned to these quasi-judicial 

tribunals; to decide what materials they would take as evidence 

and to decide what, (if any ) cases they were going to decide to 

use as precedent. Since these tribunals were not bound by stare 

decisis as is the case in judicial hearings, then glprecedentslt 

which expanded or changed their jurisdiction would be used, only 

if the lawyers on a particular case had worked on the previous 

nprecedentw setting one, or if the members of the boards had 

served on previous boards, or if the anonymous summary report 

had been filed with the Supreme Court Registry (after 1979). 

Board of Reference members or Review Commission members did not 

have access to previous decisions due to the fact that the 

decisions were considered to be arbitration reports, which the 

school boards or the teachers or (with permission) their lawyers 

might make public or not as they choose. Another consideration 

with respect to precedent was that no school board would want to 

publicize adverse decisions unless they were appealing to the 

courts. Some Ministry of Education documents, as well, 

indicated that they did not want a number of previous decisions 

to be regarded as "precedentu. As is noted in the M. E. 

Saunders Report (1987) nThe decisions are not public because the 

hearings are not public. The Board of Reference must therefore 

rely on the parties or their counsels to provide the authorities 

for them for consideration." (~iddocke, 1989) The legislated 
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constitution of each Board of Reference was; a chair taken from 

a list of candidates made up by the Chief Justice of the Supreme 

Court of B.C. (usually a practicing lakyer), a member taken 

from a list of candidates supplied by the B.C.S.T.A., and a 

third member taken from a list of candidates supplied by the 

B.C.T.F. The legislated makeup of the Review  omm missions was 

almost identical to that of the Boards of Reference except that 

the Chairman was appointed by the Minister from persons who had 

been actively engaged in education within the previous 5 years, 

within the province, and who were not members of the staff of 

either the B.C.T.F. or the B . C . S . T . A .  (usually a former 

superintendent). With the constitutions thus described and with 

the knowledge that either party could appeal the decision to a 

higher court, the decisions of the tribunals were usually 

presented in legal terms "as proper judicial decisions carefully 

grounded in law and evidence. Boards of Reference (and 

presumably Review Commissions) have regarded their hearings as 

equivalent to trials d,e nov~, and higher courts have behaved as 

if these hearings are thus." (Piddocke, 1989). 

Despite the fact that these tribunals made every attempt 

within their jurisdiction to carefully base their decisions in 

law and evidence, and were given specific instructions as to 

procedures to be used and were given guidance on admissibility 

of evidence (pgs. 6,18,25, & 26 of Guidelines for Boards of 

Reference, Marf87, Appendix U), there are a number of cases 

where tribunal decisions are overturned by higher courts for 

errors "in law9I, procedural errors, and jurisdictional errors 

where the paper trail seems to indicate a lack of natural 
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justice on one side or the other, These concerns are addressed 

in A Critique of the Legal Authorities by M. P. Heron. Where he 

states 

"Sub-section 6 of Section 122.2 indicates that a Board of 
Reference may vary the decision by a School Board under 
Section 122 and make any order it considers appropriate in 
the circumstances. This appears to cause considerable 
confusion with Boards of Reference and therefore the only 
recourse of a School Board in which a decision is varied, 
would be to the Supreme Court. 
Sub-Section 8 of Seetion I29 also leads to confusion as 
this is the only reference to how a Board of Reference 
shall be conducted. Fart 15 and 16 of the Enquiry Act 
simply specify the powers of the Commissioner in being able 
to subpoena witnesses and require appropriate 
docurnentatim, &%at is totally unclear is the rules of 
evidence, admissibility of hearsay evidence, whether cross- 
examination is allowed by members of the Board, and 
considerable differences in the conduction of the Boards, 
depending upon the chairman. The lack of clarity leads to 
frustration for not only the other members of the Board of 
Reference, but also for the teacher and the representatives 
for the School Board. A s  this frustration increases, and 
as the length of the hearing increases naturaf justice 
appears to decrease. I believe it is absolutely essential 
that the procedures under which Boards operate must be 
clarified." 

Another apparent concern with respect to these quasi- 

judicial tribunals that 1 would like to mention at this point 

was the increasing difficulty in obtaining lawyers to sit as 

Chairmen on Boards of Reference and in some cases Review 

Coxmissions due to the length of some of the hearings, and the 

low amount of the stipend paid to the Board members, A s  stated 

by P4, P. Heron "Sub-Section 9 of Section 129 also leads to major 

frustrations on the part of Board members if the allowances 

established are far less than, as in the case of lawyers, the 

monies normally earned by the course of their employment. This 

civic duty soon pales as a Board hearing becomes longer and 

longer and individuals suffer considerable loss of salary. Once 
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again t h i s  leads to a real lack of natural justice especially 

for the teacher." Given this assessment of the difficulties 

involved in a long hearicg the author is given to wonder about; 

a) examples of hearings chat are cut short by the Board where in 

their opinion character gitnesses and other information being 

presented by either %he teacherBs side or the School Board side 

is ruled irrelevant to the proceedings, and b) examples of 

hearings that require n a q  extensions by t h e  Minister such as in 

t h e  case of t w o  Boards of Reference in the 83/84 school year 

which both required five extensions of the 30 day limit, and 

lasted for five and s i x  nonths respectively. One of the cases 

c o s t  t h e  Ministry over $ 35,500.80 to administer, and this sum 

does not include the funds that were spent by either of the 

parties- 

With r e s p e c t  to Review Com~issions, 3. H. Heron goes on to 

s t a t e  @*Section 130 decrees the terms under which a Review 

Commission may be established. Although Review Commissions 

normally consist of edacators, many of the same comments and 

criticism with respect to Boards of Reference apply. The 

procedures followed by a Review Commission, in particular, are 

even less clear . *  *...,, it 

C O m m I S O N  TO B R I W E S  ABD GUHPORT STUDY 

When this British Coittmbia study is compared to t h e  p a r e n t  

study of United States Court Report Summaries by Bridges and 

Gumport several differences in the results are apparent. 
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INCIDENCE OF DISMISSAL 

With respect to the rapid increase in frequency that the 

Bridges and Gumport report found in cases of dismissal for 

incompetence, especially from 1978 to 1984, this study found a 

fluctuating pattern with an interesting increase toward 1987. 

Their finding that seventy seven percent of the tenure dismissal 

cases proceeded through the state court system was significantly 

higher than this study's finding of 21% possibly indicating 

differences in enabling legislation. 

CIUU€ACTERIGTICS QF DISMISSED TEACHERS 

In terms of gender representation this study's finding was 

similar to Bridges and Gumport in that males were 

overrepresented in Board of Reference appeal cases. This study 

concurs with their finding that males "are more 'vulnerable1 to 

termination for misconduct than their female  counterpart^'^. 

However, this was not the case in Review Commission appeals, 

where females outnumbered males in a 3:2 ratio. In terms of 

dismissal for incompetence the present study found that females 

were more 'vulnerable" than males. With respect to the number 

of years employed in the school where the problem occurs and the 

number of years employed in the district where the problem 

occurs, this studies findings and their findings are a l s o  quite 

similar, There is some indication that the probability of 

dismissal declines as the years of service in one location or 

district increases, however, there is also an indication i n  this 

s t u d i e s  findings t h a t  there is a local maximum of dismissal 

probability at 14 years  experience, for all failure types and a 

mean of 16 years experience for teachers suffering dismissal f o r  
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incompetence. With respect to grade level Bridges and Gumport 

found that 43% of teachers dismissed taught at the elementary 

school level whereas this study found 38% taught at the 

elementary school level, again a similar result. A significant 

difference was in the percentage of teachers dismissed at the 

junior high school level, Bridges and Gumport found only 17% 

junior high teachers and this study encountered 34% junior high 

teachers, a 100% difference in results. 

GROUNDS FOR DISMISSAL Figure 6(1) 

Comparison Chart of 
Parentstudy vs PresentSWdy 

Technical Bureaucratic E thica t Productive Personal Multiple failure 

Teacher Failure Caegories 

Parentshidy Presentstudy 

Table 6(1) Conparison o f  Parent Study vs. Present Study 

Technicai Bureaucratic E th ica l  Productive Personal Mu l t ip le  fa i lu res  

34 50 44 33 4 7 80 Parent Study % 

22.1 37.7 5; -9 f4.3 19.5 33.8 Present S t u d y  X 

In the above comparison charts, the grounds for dismissal 

categorized under the Bridges and Gumport typology is compared 

between both studies, The comparison shows a radical difference 

in the relative amounts of technical, bureaucratic, and 
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productive failure types with a greater than 100% difference in 

teachers displaying multiple failure types. 

NATURE OF TEE EVIDENCE 

By statutory definition in British Columbia a teacher's 

lack of satisfactory work,(pre-1988 P.S.A. Regs. 9, 93, & 9 4 ) ,  

must be defined by a teachers supervisors in at least 3 less 

LL  an satisfactory reports, therefore many of the evidence types 

as described by Bridges and Gumgort eg, peer or collegial 

evaluations, student ratings or surveys, exit interviews, 

student test performance scores, etc. are not applicable to the 

B. C. scene. The Bridges and Gumport report does, however, 

state that 90% of the cases they studied use supervisory 

evaluations and 66% "depend on the evaluations of multiple 

ratersn. Additionally their report states that court 

proceedings accord great deference to these supervisory ratings. 

In cases of professional misconduct however, evidence such as 

parental or student complaints figure most prominently and this 

the Bridges and Gumport report found to be their second most 

frequently used type of evidence. In British Columbia the 

statutory requirements were quite explicit even though they did 

not state a precise definition for misconduct. Sec. 122 (I), 

(a&b) of the pre-1988 P.S.A. stated that a teacher may be 

suspended or dismissed from his duties: "a) for misconduct, 

neglect sf duty or refusal or neglect to obey a lawful order of 

the board; or b) where the teacher has been charged with a 

criminal offence and the board believes the circumstances 
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created by it render it inadvisable for him to continue his 

duties, 1s 

QUASI-JUDICIAL OUTCOMES VS. COURT OUTCOMES 

In the Bridges and Gumport report nearly 71% of the cases 

were decided in favor of the school district, and in the present 

study a similar amount of 75% were decided in favor of the 

school district. In the parent study reversal of the school 

board decision occurred in 27% of the cases and in this study 

reversal occurred in 17% of the cases. However, due to B.C. 

legislation since 1980, a Board of Reference was able to vary 

the decision of a School Board in cases where the teacher was 

guilty as charged but the penalty levied by the School Board was 

found to be too harsh. This variance occurred in 8% of the 

cases studied. 

GR6WBlDS FOR REVERSAL 

In the British Columbia cases as well as in the parent 

study cases the grounds for reversal seem to centre around 

prccedural due process errors and substantive due process 

errors. This particular topic has been discussed extensively in 

Chapters 3&4 where the author indicated that procedural errors 

usually involve the failure of the School Board to follow 

natural justice procedures, the procedures as laid out in the 

P , S , A ,  and its regulations, or the procedures in district 

policy, or in local contract, Substantive errors can otherwise 

be described as insufficient evidence or incorrect use of 
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evidence to justify the dismissal decision, or inability to 

recognize mitigating factors in the teacher's situation. 

COMPARISON OF MAJOR CONCLUSIONS 

The Bridges and Gumport report ended with two major 

conclusions: 

that the dismissal of tenured teachers for incompetence in 

hL 
L I I ~  ciassroom appeared to be a relatively rare occurrence; 

and, 

that this rarity was due to the forced resignation which in 

their informal discussions with school administrators was a 

far more common occurrence than the more formal adjudicated 

route. 

On page 113 of Ch. 4 the author indicated that there was a 

major difference in the information bases accessed by the parent 

study versus the present study. The parent study which drew 

it's cases from court challenges to teacher dismissals in state 

courts of appeal, federal trial courts, federal appellate 

courts, and the U.S. Supreme Court, covered the entire United 

States; whereas the present study which drew it's cases from 

quasi-judicial (arbitration level) tribunals covered only one 

Canadian province. This difference in information base makes 

specific comparisons with respect to the conclusions drawn by 

the two studies somewhat less meaningful, therefore the 

following calculated results are presented not as a comparison 

between the United States and British Columbia, but merely as a 

derived statistic that indicates general agreement between the 

two studies with respect to the pare~t study's first major 
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conclusion. In the present study the data compiled in 1991 

and 1992 showed that on average British Columbia had 1.67 Review 

c om mission (competency based) cases per year between 1973 and 

1987, whereas the parent study on average had 1.95 cases (that 

went to judicial review on the basis of teacher competence), per 

year, between 1939 to 1982 over the entire United States. In 

general, therefore, the present study concurs with the parent 

study in the statement that "the dismissal of tenured teachers 

for incompetence in the classroom appears to be a relatively 

rare occurrencew 

With respect to the parent study's second major conclusion 

the present study has come to similar conclusions after talking 

informally to various educators, administrators, and Ministry of 

Education representatives and by examining the conclusions 

reached by Marshall, 1986. Forced resignation may be a less 

prevalent form of removing incompetent teachers in B.C. than in 

the U . S . ,  but it does exist and is a factor to consider in any 

study of teacher dismissal, However, it would be a difficult 

parameter to quantify as few districts keep statistics on the 

number of teachers that have been quietly convinced (one way or 

another) to leave the school system. 

Recommendations for Aetiea 

After studying the Heron report, the Marshall thesis, and 

a number of Ministry of Education studies published over the 

years previous to 1988 as well as all of the teacher casefiles 

that were reviewed for this study, the author would like to 

state that some of the most important "actionw in terms of 
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legislative changes has already taken place; specifically the 

introduction of Bills 19 & 20 in 1987 and the creation of the 

College of Teachers, a self-policing body for the teaching 

profession. 

Whether the new legislation is more fair and just than the 

pre-1988 legislation is a matter of the interpretation that it 

is given in a plethora of arbitration hearings each year and in 

the court cases that are based on it. Oniy in-depth 

longitudinal studies of these changing decisions will tell us 

how its effect is being felt in the field, The current study at 

least will give future researchers a basis for comparison. 

Summary and Buggestisns for Future Research 

Suggestion for Future Research with respect to Legislative Basis 

of Disciplinary Processes Both Before and After Bills 19 and 2 8  

The author has included flowcharts in Appendices P & Q ,  of 

the Ministry of Education Teacher disciplinary processes 

involved before Bills 19 and 20 created the British Columbia 

College of Teachers (1988) and a flowchart which depicts the 

disciplinary process for teachers now that the College is in 

place. A suggestion for future research would be two parallel 

studies which examine the enacting legislation from a natural 

justice perspective of both the teacher disciplinary process 

before 1988 and the teacher disciplinary process after 1988. 

Another suggestion would be a set of parallel studies which 

examine the actual practices and implementation of the 
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disciplinary processes before 1988 and after 1988, again from 

natural justice and administrative fairness perspectives. 

7 

A standard of wcompetence" has been determined for teachers 

in British Columbia through Review Commission decisions, and a 

standard of iibehaviorsg for teachers both on and off the job has 

been determined through Board of Reference decisions, guided by 

the controlling legislation. While these standards were being 

defined, through tribunal decisions that upheld dismissal 

decisions by school boards, another 'standardi was being defined 

through tribunal decisions that overturned dismissal decisions 

by school boards, This is a standard of organizational or 

administrative competence and fairness, and it applies to the 

entire administrative structure, 

As a final recommendation and conclusion to this study I 

would like to state my reasoning for a proposal to increase 

Education Law classes at both the graduate and the undergraduate 

fevels in teacher and administrator training institutions. 

These classes would familiarize would-be administrators and 

would-be teachers with: the rights of students or subordinates 

under them; the rights and responsibilities of themselves and 

their colleagues; and, the rights and responsibilities of their 

superordinates. 

A t  a graduate level Education Law classes could examine the 

moral dimensions of admiaistrative practice and examine how the 

recent judicial interpretations of various issues are changing 

the common law and thus are affecting the rights, freedoms, and 

responsibilities that they currently understand- The Canadian 



Chapter 6 Page 227 

Charter of Rights and Freedoms would figure prominently in the 

latter discussions. Hopefully these courses would arouse a 

latent interest in education law that appears to be present in 

most of the educators that this author has talked to. Also 

these courses would perpetuate a more increased awareness in 

reports of court decisions that educators are normally not aware 

of, and would allow educators to become more aware of how these 

decisions will affect their current practices and procedures in 

the field of education. 

Notes 
author's emphasis. 

* author's emphasis. 
author's emphasis. 
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arbitration between two parties, or a report to the Minister of 
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"Since 1872, there have been eight new School Acts passed 

in the following years: 1872, 1876, 1879, 1885, 1892, 1905, 

1922, and 1958. Six of these Acts, were legislated near the 

turn of the century over a span of 33 years. In the past 81 

years, only two acts have been passed, the last of which was 

written almost 30 years ago." (Marshall, 1986, p.85). Numerous 

amendments have added to this legislation during this time and 

meaning has been added to much of the legislation through 

subordinate legislation called the British Columbia Public 

School Act Regulations. The following table briefly outlines 

some of the more important changes that have occurred in the 

area of teacher dismissal and discipline from 1872 to the 

present. This table is a compilation of information from Vey 

f1979), MacLaurin (19361, and Marshall (1986). 

1872 -originat Pubtic Schod Act, S.B.C. 135 Vict.1 No. 16. -Board of Education appointed alt teachers & 

fixed their salaries, - i f  good cause could be shown then Bd. of Educ. coutd dismiss the teacher or 

teachers in any district. eg. if 3 / 4  of the school age children in a district did not attend 

schoot then this woutd provide sufficient cause fo, dismissal of the teacher unless satisfactory 

reasons coutd be shorn t o  the cmtrary. The Board of Education consisted of 6 people and a 

Superintendent of rhe Province. Bit reachers required a Certificate of Qualification issued by the 

Board of Ebucatiim. 

18R -an anreKment to eke acr af $872 was passed that transferred the power to appoint and dismiss 

teachers to the trustees of each school district subject to Board of Education approvat. 

Dismissat, except lor gross misconduct, not effective until end of school term. 

1876 -second Pubtic Schobts Act, S.B.C. 139 Vict.1 Mo. 2. 
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1979 - t h i r d  Pubtic SchsoLs Act, S.B.C. 142 Vict.1 Chap. 30. -Publ ic School Act abol ished the Board 

o f  Education arid made p rov is ion  tha t  Boards o f  School Trustees should g ive teechers 30 days no t i ce  

o f  dismissat. -Trustees nou permitted t o  se iect  and appoint teachers, provided they h o l d  

c e r t i f i c a t e  o f  qua l i f i ca t ion .  

1885 - f o u r t h  Publ ic Schools Act, S.B.C. 148 Vict.1 Chap. 25. Board o f  Examiners was establ ished t o  

administer examinations t o  teacher candidates, whose success i n  those examinations determined the 

cLass and grade o f  c e r t i f i c a t e  issued. Teacher being dismissed was now e n t i t l e d  t o  be advised a t  

the reasons therefor .  

1888 -prov is ion was made tha t  any teacher might be sumnarily dismissed f o r  gross misconduct without 

f u r t h e r  payment o f  salary, but such teacher might appeal t o  the county cour t  judge o f  the d i s t r i c t ,  

however even i f  cour t  appeal was sustained the teacher might not  be re ins ta ted  t o  the same school 

without the consent o f  the trustees. 

1889 -an amendment t o  the act  provided tha t  any teacher could be suspended f o r  cause w i th  the sanct ion 

o f  the Lieutenant Governor-in-Council and i f  reasons f o r  the dismissal were confirmed then the 

teachers c e r t i f i c a t e  shouid be cancelled. 

1895 - f i f t h  Publ ic  Schoois Act, S.B.C. 5 4  Vict.1 Chap. 40. Basis f o r  teacher dismissal expanded t o  

inc lude i n e f f i c i e n c y  and misconduct. Formal r i g h t  o f  appeal t o  the Counci! o f  Publ ic  I n s t r u c t i o n  

now avai tab le f o r  gross rniscomiuct oniy. 

1905 - s i x t h  Publ ic  Schools Act, S.R.C. Chap. 44. -Board o f  School Trustees now requi red t o  g ive at  

Least 30 days n o t i c e  o f  dismissal before the close o f  the term. f n  the case o f  dismissal f o r  gross 

misconduct the teacher c w t d  now appeal t o  the Council of Publ ic  Ins t ruc t ion .  

1922 -seventh Publ ic  Schools Act, S.B.C. Chap. 64. -allowed dismissals t o  take p lace on the J l r s t  day of 

July o r  D e c m h r  fo l l ow ing  the g iv ing  o f  a t  least  30 days not ice. Upon n o t i f i c a t i o n  o f  the Council 

o f  Pub l i c  Inst ruct ien,  hmerr'er o f  i ne f f i c iency  or misconduct, a Board o f  Trustees were now required 

t o  dismiss a teacher a t  any time dur ing i h e  school year by g i v i n g  him/her 30 days no t i ce  o f  

dismissal.  
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-Public SchooIs (Awndmentf Act, R.S.S.C. Chap. 46. -tenure of teachers was made more secure 

by provision that if a teacher appealed the dismissal within 5 days of notice to the Council of 

Public Instruction then no vacancy appointments would be valid or binding unless the dismissal was 

confirmed by the C.P.I. The right of appeal was extended to include every teacher dismissed by a 

Board for any reason. Council was authorized to appoint some responsible persort to take evidence 

an appeals and to report to tbr Council. 

-Public Schools (Amnhent) I..-., ' . -9.C. Chap. 57. -creation of Boards of Referemi? 

composed of 1 member of Bar, 1 member of BCSTA & 1 member of BCTF, to which all appeals against 

dismissal uere referred. BRis reported findings to Council of Public Instruction khich could or 

could not accept recomnendations. Deposit for teacher was 815.00 & time for appeal was 15 days. 

Termination on notification by the S.B. provision of the Act was amended to require that such a 

dismissal be for "cause". This amendment explicitly prevented School Boards from exercising their 

power capriciously. 

-Public Schools (Amendment) Act, R.S.B.C. Chap. 58. 

-Public Schools (Amendment) Act, R.S.B.C. Chap. 55. 

-Public Schools {Amendwnt) Act, R.S.B.C. Chap. 68. -tenure of teachers was increased by 

provision that every appointment made by Boards of School Trustees except probationary or 

temporary, would be deemed to be 'continuing1 engagements unless terminated pursuant to provisions 

of P.S.A. 

-Public Schoots (Amenchent) Act, R.S.B.C. Chap. 45. -Boards of School Trustees given power to 

transfer teachers within district and adjust their salaries, if transfer affected status, provided 

reason for transfer was stated and transfer was made in consuitation with supzrintendent of 

Education, or District Inspector of Schools. 

-Public Schools M n w x h n t )  Act, R.S.B.C. Chap. 57. 

-Public Schools (Amenc%nent) Act, R.S.B.C. Chap. 45. -Amendment provided that no reason for transfer 

need be given if transfer made at beginning of school term, & no reduction in salary was entailed. 

-Public Schools (Amendnrentl Act, R.S.B.C. Chap. 64. -awenchnt requiring Boards of school 

Trustees PO consider the rwamiendation of the Inspector of Schools before appointing any teacher. 
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-Publ ic  Schools CAmetxbent) Act, R.S.B.C. Chap. 79. s. 101 included mwbership i n  the E.C.T.F. as 

a requirement f o r  enptoymnt as a teacher. 

-Pubi ic  Schools Act, R.S.B.C. Chap. 297. 

-Pubtic Schools (Amerhent) Act, R.S.B.C. Chap. 36. Age ( p r i o r  t o  65 years o ld)  becomes o formel 

requirement f o r  employment. 

-Publ ic Schools (Amendment) Act, R.S.B.C. Chap. 37. 

-e ighth Publ ic  Schools Act, S.E.C. Chap. 42. -new step provided i n  the  process govei-ning appeals. 

Appeals i n i t i a t e d  by a teacher uere f i r s t  invest igated by an Inves t iga t ion  C m i t t e e  consist i r ,g of 

3 nominees; one from the Board o f  School Trustees, one from the loca l  associat ion o f  the BCTF, and 

one from the superintendent. Invest igat ion Comnittee f ind ings and r e c m e n d s t i o n s  uere passed on 

t o  the Council o f  Publ ic  Ins t ruc t ion  o r  re fer red t o  a Board o f  Reference i f  the  teacher wished t o  

continue h i s  appea!. 

-Publ ic Schools Act Regulation, S.B.C. Reg. 122/55, August 21. 

-Pubtic Schools Act, R.S.B.C. Chap. 319. 

-Publ ic Schools Act Regulation, S.B.C. Reg. 53/61, Apri  l 20. B r i e f  appearance o f  the word 

'incovpetencel made w i th  respect t o  the terminat ion o f  a c h i n i s t r a t i v e  appointments. 

-Publ ic  Schools (Amenhnt )  Act, R.S.B.C. Chap. 53. Schoot Board could now author ize the 

terminat ion o f  the appointment o f  a teacher t o  any pos i t i on  such as; p r i n c i p a l ,  head teacher, v ice 

p r inc ipa l ,  o r  d i s t r i c t  supervisor. Such a terminat ion could be reviewed onty  by the Superintendent 

o f  Education. 

-Publ ic  Schools [Afnendment) Act, R.S.B.C. Chap. 41. 

-Publ ic Schools (Amensbnentf Act, R.S.B.C. Chap. 42. 

-Publ ic  Schools (Amendment) Act, R.S.B.C. Chap. 45. 

-Statute Law Amencknt  Act, Pub!ic Schoots Act, R.S.B.C. Chap. 58. - the  terms 'Lieutenant Governor 

i n  Counci l '  a d  'P l in is ter f  subst i tu ted f o r  the terms 'Cormcil o f  Pub l i c  i n s t r u c t i o n 1  and 

'Superintendent o f  Educationi, respect ively. 

-Publ ic  Schools (Amed~ent)  Act, R.S.B.C. Chap. 52. Pre-1988 system o f  d ismissal  o r  suspension set 

up d e r  s. 122 
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-Publ ic Schools Act Regutation, S.B.C, B.C. Reg. 82/72, A p r i l  6. 

-PuDLic Schools !Al,endment) Act, R.S.B.C. Chap. 142. 

-Pubi ic Schools (Amridrent) Act, R.S.B.C. Chap. 74. 

-Publ ic  Schools Act Regulation, S.B.C. B.C. Reg. 376/74, June 13. - c rea t ion  o f  Review Conmissions 

a r i s i n g  from 3 tess thsn sa t i s fac to ry  reports. Uas designed t o  e l iminate c m b e r s m  procedures f o r  

dismissing i n e f f i c i e n t  o r  incotrpetent teachers. Ad-hoc t rans fe r  appeal review comnittees appointed 

fare!y P.S.A. Sec. 120(6) .  

-P&Lic Schools (Amendment: Act, R.S.B.C. Chap. 58. 

-Publ ic Schools (Amendment) Act, R.S.B.C. Chap. 44. -p rov inc ia l  p r i n c i p a l s  associat ion 

6ssured by then Min is te r  3. HcGeer tha t  Transfer Appeal Review Cornnittees would be appointed when 

t rans fe r  resul ted in s i g n i f i c a n t  loss o f  income, status o r  from p u n i t i v e  in ten t .  

-Publ ic Schools (Amendrra2ntf Act, R.S.B.C. Chap. 79. 

-Publ ic  Schools Act Regulations, S.B.C. 13.C. Reg. 118/77; 119/77; 120/77; Mar. 3 i .  

-Publ ic  Schools Act Regulation, S.B.C. B.C. Reg. 264/77, July  4.  

-Publ ic  Schools Act, R.S.B.C. Chap. 375. 

-amendment which granted power t o  boards o f  reference t o  vary the dec is ion o f  schoo: boards 

d i s c i p l i n e  cases. Powers were now s i m i l a r  t o  courts o r  Labour r e l a t i o n s  boards, i n  e f f e c t  BR 

nou conf i rm S.B. decision, r e j e c t  it, o r  subs t i tu te  i t s  own decision. 

-Publ ic  Schools Act Regulation, S.B.C. B.C. Reg. 436/81, Oct. 26, requ i rment  f o r  deposit  o f  

$150.00 f o r  board o f  r e f e r e r t e  o r  review comnission appeai was repealed. 

-Publ ic  Schools (Amerdment) Act, R.S.B.C. Chap. 35, July  15. 

-Pubi ic  Schools (Amemhent; Act, Teaching Profession Act, R.S.B.C. Chap. 20, 

i n  

. could 

Jan. 1. - c a l l e d  b i t i s  19 8 20 these a m d m n t s  made sweeping changes t o  the School Act and the 

I d u s t r i a l  Reiat iwrs Act. These b i l l s  created the College o f  Teachers, allowed the un ion iza t ion  o f  

teechers in  B.C., removed the p r inc ipa ls  and v ice -p r inc ipa is  from the bargaining uni ts ,  removd the 

r e s p o n s i b i l i t y  f o r  the  c e r t i f  i c a t i o n / k e f t i f i c a t i o n  and d i s c i p l i n e  o f  teachers from the  M i n i s t r y  

o f  Education end plactxl it i n t o  the h d s  o f  the  newly created Cottege o f  Teachers, and ended the 

usefulness o f  the Boards of Reference and Review C m i s s i o n s .  
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LIIFERATUWE E3xmxEm 

1) Education Research Information Clearinghouse (ERIC) Search #1 

(C.I.J.E. only) performed with the assistance of an S.F.U. 

librarian, Thurs. Nov. 19 188, used the descriptors 

wteacher/incompetent(s)w, produced 3 references, 

2) ERIC Search #2 (C.I.J.E. only) performed with the assistance 

of an S.F.U. librarian, Thurs. Nov. 10/85, used the descriptors 

"teacher dismiss21 (of, not by, the teacher) and Canadagt, 

produced 8 references. 

3) ERIC Search #3 (C.I.J.E. only) performed with the assistance 

of an S,F.U. librarian, Thurs, Nov. 10/88, used the descriptors 

tlcompetence and (teacher dismissal or teacher evaluatio~)", 

produced 335 references. 

4) ERIC Search f4  (C.I.J.E. only) performed on S.F.U. Michigan 

Terminal System by author, Thurs. May 11/89, used the descriptor 

"teacher dismi.ssalvt, produced 78 references. 

5) ERIC Search #5 ( @ . I . J , E .  previous year to last 4 years) 

performed on S.F.U, M.T.S. by author, Tue. May 39/89, used the 

descriptor "teacher dismissali4, produced 29 references. 

6) ERIC Search #6 ( R . I , E .  fast 4 years and previous year to last 

4 years) performed on S.F.U. M.T.S. by author, Tue. May 30/89, 

used the descriptor "teacher dismissalw, produced 89 references. 

7) ERIC Search $7 (R.1.E. last 4 years and previous year to last 

4 years) performed on S.F.U. M.T.S. by author, Thurs. Jul. 

19/90, used the descriptor "competency based educaticnfl, 

produced 18 references. 
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8 )  ERIC Sear& #8 (C.1.J.E. last 5 years and previous year to 

last 5 years) performed on S,F,U, M.T.S. by author, Fri. Dec. 

27/91, used the descriptor "competency based education", 

produced 20 references. 

9) ERIC Search #9 {C.I.J.E. (1969 - 1992), R.I.E.1 (1980 - 
1992), R . I . E . 2  (1906 - 19791, C.E.I. (1985 - 1992) ) performed 

on S,FIU. UNfX system through the University of British Columbia 

curriculum library by author, Mon. Aug. 10/92, used the 

descriptors "competence and (teacher dismissal or teacher 

evaluation) ". 
IOj ERIC Search f10 {C.I.J.E. (1969 - 19921, RIEl (1980 - 19921, 
RIE2 (1966 -1979), C - E . I .  (1985 - 1992) } performed on S .F .U .  

UNfX system through U.B.C. curriculum library by author, Tue. 

Aug*  11/92, used the descriptor "teacher dismissalff. 

i3) Various references were found from reference sections of 

Bridges texts and from references included in other major 

articles. References such as; Education Law in Canada by A. 

Wayne MacKay; Don't Teach That by Eisenberg and MacQueen; 

Rights, Freedoms, and the Education System in Canada by 

Dickinson and MacKay; Teacher Beware by Proudfoot and Hutchings; 

The John and Ilze Shewan Case: Unconventional Teacher Behavior: 

Private Life in Public Conflict by Siracusa; The Incompetent 

Teacher by Edwin M e  Bridges; Managing the Incompetent Teacher by 

Bridges and Groves; Courts in the Classroom by Manlq+-Casimir 

and Sussel and a host of other pertinent articles were referred 

to in various courses at Simon Fraser University offered by the 

faculty of the Educational Administration Departmerit. 
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SIMON F M S E R  UNIVERSITY 

RLJKNAUY, UKITISt I COLUMBIA 
CANADA V5A 1% 
Telephone. (MU) 291-4152 
FA% (4041 291-4860 

April 23, 1991 

Mr. Edward R. Spetch 
9265 - 21 2A Street 
Langley, B.C. 
V I M  l K 3  

Dear Mr. Spetch: 

Re: A Study Of incompetence And Teacher 
Faiirrre In British Columbia 

This is to advise that the above referenced application has been granted 
approval on behalf of the University Ethics Review Committee. However, for our 
records, we require written approva! from the College of Teachers. Once this 
information is received in the Grants Office, you may proceed with your researi:h 

Sincerely, 

William Leiss, Chair 
University Ethics Review 
Committee 

cc: P* '\IVinne 
M. Mantey-Casirnir 
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SIMON FRASEli UNIVERSITY 6@% ww 

June 5,1991 

W .  Douglas Smart, Registrar 
B.C. College of Teachers 
#405 - 1385 West 8th Avenue 
Vancouver, E.C. V6H 3V9 

Dear Mr. Smai-t: 

BURNABY, BIZITISH COLUMBIA V5.4 150 
751ephone: (604) 291-3395 

I am a graduate student in educational administration a t  Simon Fraser 
University, working under the direction of Dr. Michael Manley-Casimir 
(senior supervisor). The Simon Fraser University Ethics Committee has 
approved the proposed study (see attached), which involves an examination 
of British Columbia Board of Reference and Review Commission data for 
the period 1900-1990. Any data couected in the study will be treated 
completely confidentially and no individuals will be identified in any way a t  
all. I realize that the data is extremely sensitive and therefore the following 
precautions will be taken to ensure its confidentiality: 

(1) I am willing to work directly a t  the College of Teachers under the 
direction and supervision of College of Teachers personnel. 

(2) I am willing to provide the College with photocopies of any notes taken 
from the casefiles and I am willing to delete any references deemed 
necessary to protect confidential and private information. 

Please consider this letter as a forma! request for s u p e ~ s e d  access to the 
College of Teachers files for the purposes of examining British Columbia 
Board of Reference and Review Commission data for the period 1900-1990. 

Sincerely, 

Edward Spetch 
Graduate Student 
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This study will closely resemble an existing study by Bridgcs & Gumport 
(1984) in  which national data from U S .  court report summaries in the 
period 1939 to 1982 were examined for instances involving the dismissal of 

tenured teachers for incompetence. I t  will similarly use four main 
methods: (1) location of reported instances involving the dismissal of 
tenured teachers for incompetence; (2)  determination of the dismissal of 
cases to be included in the analysis; (3 )  description of the fcatures of the 
cases ?x be included; and (4) analysis of the data for trends, patterns, or 
consistencies. 

The selected cases will be classified in terns  of the following typology: 

1. Background features of the case: 
a) the year in which the ruling was made 
b) the school district involved 
C) the type of quasi-judicial forum involved (Board of Beference or 

Review Commission) 

2. Characteristics of the teacher: 
a) gender 
b) number of years a t  the school where the dismissal action is initiated 

C) number of years employed in the school district 

d) number of years of teaching experience 

e) - grade level(s) taught 
- secondary subjects taught 

3. Grounds for dismissal: 

a) technical failure 

b) bureaucratic ftiilure 
C )  ethical failw-e 
d) productiw failure 

e) personal failure 

4. Nature ~f evidence 

5. Outcome of tribunal 
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A p p e n d i x  f.: 

J u l y  8, 1 9 9 1  

M r .  Edward Spetch 
9265 212 A Street 
Langley, B.  C. 
V I M  1K3 

Dear M r .  Spetch:  

T have r ece ived  a f a c s i m i l e  +ransmlss ion of a copy of  your l e t t e r  
t o  m e  of June 5, 2.991. We have no t  been a b l e  t o  l o c a t e  any e a r l i e r  
copy of  your l e t t e r  r e c e i v e d  i n  our  o f f i c e .  

With r ega rd  t o  t h e  d e c i s i o n s  of t h e  B r i t i s h  Columbia Boards of 
Reference and Review Commissions I am not  s u r e  t h a t  t h e  Col lege of 
Teachers i s  i n  a  p o s i t i o n  t o  a s s i s t  you wi th  o b t a i n i n g  a c c e s s  t o  
t h e s e  documents. A s  I i n d i c a t e d  t o  you on t h e  t e l ephone  I b e l i e v e  
you should c o n t a c t  t h e  F i e l d  Se rv i ces  O iv i s ion  o f  t h e  Min i s t ry  of 
Education i n  V i c t o r i a ,  B .C .  They may have a  complete s e t  of 
d e c i s i o n s  of Boards of Reference and Review Commissions t o  which 
they  a r e  i n  a  p o s i t i o n  t o  g i v e  you acces s .  I a l s o  i n d i c a t e d  t o  you 
t h a t  it i s  my unders tanding  t h a t  t h e  Board of  Reference d e c i s i o n s  
were f i l e d  wi th  t h e  Court Reg i s t ry  of t h e  Supreme Court  of B r i t i s h  
Columbia. I t  may be p o s s i b l e  f o r  you t o  o b t a i n  a c c e s s  t o  t h e  
documentation th rough  t h a t  r o u t e .  

T h e  only  Board of Reference d e c i s i o n s  which t h e  Col lege  would have 
custody of would be i n  t h e  i n d i v i d u a l  c e r t i f i c a t i o n  f i l e s  of 
i n d i v i d u a l s  who h o l d  B r i t i s h  Columbia Teaching C e r t i f i c a t e s .  There 
may be a number of  d i f f i c u l t i e s  p rov id ing  you wi th  a c c e s s  t o  t h e s e  
&c.*rtients. The pi-oble-is A"-' ' '-- 

L u a L  1 L U I E S Z C  i ~ ~ i z . 3 ~  t h ~ t  th222 X P ~ S ~ ~ S  

a r e  i n  t h e  i n d i v i d u a l  c o n f i d e n t i a l  f i les  o f  i n d i v i d u a l s  ho ld ing  
B r i t i s h  Columbia t e a c h i n g  c e r t i f i c a t e s ,  t h a t  w e  do n o t  have a l i s t  
of t h e  names o f  i n d i v i d u a l s  f o r  whom t h e r e  may be  Board of 
Reference d e c i s i o n s ,  t h a t  whi le  t h e  B r i t i s h  Columbia Col lege  of 
Teachers has  cus tody  of t h e  c e r t i f i c a t i o n  f i l e s  and i s  r e s p o n s i b l e  
f o r  any c u r r e n t  documentation i n  t h e  f i l e ,  t h e  d e c i s i o r ? ~  o f  t h e  
Board of Reference r e l a t e  t o  work of t h e  Min i s t ry  of  Educat ion.  
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You indicated that you had been referred to the College of Teachers 
for access to these documents by the Ministry of Education. I 
suggest that you contact the Ministry of Education again regarding 
access to this documentation. 

I am sorry I am not able to be of any further assistance to you at 
this time. 

Yours sincerely, 

W. Douglas Smart 
Registrar 

c .c .  Dr. Michael Manley-Casimir 
Faculty of Education 
Simon Fraser University 
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Ms. Edward R, Spetch 
4205 2f2A Street 
Lacgfey B .  C .  
V I M  iK3 

Hr. Gt Lind 
Field Services Division 
620 Su-oerior Street 
5th Floor 
P a r l i a ? t e n t  Buildings 
Victoria, 8 .  C .  
V8V 2P14 

Dear Hr. Lind: 

RE: Our telephone conversation of July 8, 1991. 

1 am a graduate student in educational administration at Simon Fraser 
University under the directir.? of Dr, Michael Eanley-Casimir (senior 
stiperuisur). The Simon Pwaser University Ethics Committee has approved the 
propfed study fsee aZraehe5j, which involves an examination of British 
Columbia Board of Reference and R e v i e d  Commission data for the period 1900- 
1987, 

Please consider this ietter as a formal request for sapervised access to the 
f i l e s  compiled by Hr. Earl therrixgtos, head of the former Professional 
Relations Division a•’ t h e  H i n i s z r y  of Education. Any data corfected in the 
study will be treated =it& the ~ t ~ o s t  discretion and no individuals will be 
identified in any way at afE. 

I realize that the data i s  extreaely sensitive and therefore the following 
precautions will be taken to ensure its confidentiality: 

{ P f  I an willing to work directly at your office under the 
direction and suprvis iaa of Support Services personnel. 

; 2 j  I am willing to provide your office with photocopies of any 
notes taken front. t h e  files 

~ 3 )  I ain willing to delete any references deemed necessary to 
protect confidential and private information. 

Edward R- Spet fh  
Graduate Student 
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Er.  Edward R. Spetch 
9265-212A St, 
Langley H.C. 
VIM 1K3 

July 9, I991 

Hr. Dave v7illiams 
Program Support Services Division 
620 Superior Street 
5th Floor 
Parliament Buildinps 
Victoria, B. C. 
V8V 2x4 

Dear Mr- Williams: 

This is the followp information that you requested in our 
telephone conversation of July 5, 1991. 

I am a graduate student in educational administration at Simon 
Fraser University under the direction of Dr. Michael Manley- 
Cashir (senior supervisor), The Simon Fraser University Ethics 
Committee has approved the proposed study (see attached), which 
involves an exaininatien of British Columbia Board of Reference 
and Review Commission data for the period 1900-1987. 

Please consider this fetter as a formal request for supervised 
access to the files compiled by Hr. E a r l  Cherrington, head of the 
former Professional Relations Division of the Ministry of 
Education. Any data c~2lected in the study will be treated with 
the utmost discretion and no individuals will be identified in 
any way at all, 

I realize that the data is extremely sensitive and therefore the 
falfm.~ing precautions will be taken to ensure its 
confidentiality: 

f l f  I am wiiling to wcrk directly at yo~r office under the 
direction and suprvisian of Support Services personnel. 

(22 I ant willing to pravide your office with photocopies of any 
notes taken from the fifes, and 

(31 1 iruz willing to delete any referezzes d~eiiied iiecessary to 
protect confidential and private information. 

Sincerely, 

L - 
Edwird P.. Spgtch 
Graduate Student 
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Province oi  
British Columbia 

July 31,1991 

Ministry of 
Education 

Mr. E.R. Spetch 
9265 212A Strect 
kangle,v, B C  
VIM 1K3 

Dear Mr. Spetch: 

I am writing in response to your request to access information 
pertaining to British Columbia Board of Reference data. If the study 
were to go forward there could be nothing recorded which would lead 
to an identification of the individual concerned. This would include 
not only the individual's name but also the location, school district 
and school, would be confidential. Therefore section 1b of your outline 
would have to be omitted. 

It would be necessary fer you to sign a non-disclosure agreement 
outlining the expected level of confidentiality. 

I see the first step in the process being your perusal of the summary 
document in which you indicate the specific cases you wish to 
examine. At that point possible retrieval of the files would be 
coordinated from my office. 

If you are prepared to proceed under these conditions please contact 
myself at 365-2575. Arrangements ~viil be made for signing the 
agreement mentioned above. It should be noted t h ~ t  this must be done 
in person at the Ministry of Education. We expect the agreement for 
non-disclosure to be ready for signing shortly, it is now being reviewed 
by the Ministry of the Attorney General. 

Sincerely 

1 

Gib Lind 
Executive Director 
Field Services Divisialz 
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NOM DISCLOSURE AGREEMENT 

THIS AGREEMENT BETWEEN: 

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF 
BRITISH COLUrviBfA represente6 by the Minister of Education 
(herein called the "Province") 

OF THE FIRST PART 
AND: 

EDWARO R. SPETCH of 9265 - 212A Street, Langley, British 
Columbia, VIM l K 3  (herein called the "Researcher") 

OF T H E  SECOND PART 

In consideration of the lMinistry of Education permitting me to examine certain 
Mi~istry of Education records pertaining to boards of reference and teacher 
disciplinary actions (the "Records"), I, Edward R Spetch hereby agree to the 
following conditions with respect to my research and examination of the Records: 

1. I will not disclose to any person the name or names of any individualW 
contained in any of the Records examined in the course of my research. 

2. I will not publish or otherwise disclose, by whatever means, the names, 
schools, districts or location of any individual contained in the Records 
examined in the course of my research and subsequent writings. 

3. My research and subsequent writings will be limited to those matters outlined 
in my letter of J.dy 9, 1991 to Mr. Gib Lind, Executive Director, Field Services 
Division, Ministry of Education. 

4. I %ill indemnify the Province from and against any and all losses, claims, 
damages, costs and expenses that the Province may sustain and incur at. any 
time by reason of any disclosure or publication by me or my agents of any of 
the information .set out in paragraphs 1 and 2 of this Agreement. 

Sign& this second day of August, 1991. 
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Edward R. Spetch 
9265 21 2A Street 
Langley, B.C. 
V I M  1K3 

October 1, 1991 

Mr. W. Douglas Smart, Registrar 
British Columbia Coliege of Teachers 
#405-13135 West 8th Avenue 
Vancouver, E.C. 
V6H 3V9 

Please accept my apologies for not communicating with you earlier, however, the numerous 
difficulties of setting up a science department in a partially completed school have occupied all of 
my spare time. 

Pursuant to our meeting of Friday August 30, 1991, 10:OO a.m. at your office with Dr. Manley- 
Casimir; I have encloseri the requested list of those individuals whose Review Commission or 
Board of Reference summary reports are needed for my study of Teacher Incompetence and 
Dismissal in British Cotumbia. 

In our meeting we identified 14 Review Commission summary reports and approximately 25-30 
Board of Reference summary reports from preliminary lists that were recovered from the former 
Professional Relations Branch fifes archived at the Ministry of Education. The enclosed list includes 
those Board of Reference summaries that are listed as "appeal dismissed" and " appeal deniedw. I 
hope there are summaries for these fiies, however, there may not be. 

1 have adjusted some of the wording of the draft "AccesslNon-Bisclusure Agreement" to reflect the 
intent and content of our meeting, i hope that these changes meet with your approval. 

Therefore, I would like you to consider this letter as a formal request for supervised access to 
selected Board of Reference and Review Commission summary reports. 

Sincerely, 

Edward R. Spetch 
Graduate Studies 
Facutty of Education 
Simon Fraser University 

ERS 
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VICE-PRESIDENT, RESEARCH 

To: M. Manley-Casimir 
Education 

From: Ellen Loosley 
Grants Officer 

Subject: Non-Disclosure Agreement Date: October 8, 1991 
E. Spetch 

I am responding to your October 3rd memorandum to Dr. Leiss regarding 
liability of a graduate student undertaking a research project involving access to 
confidential records. As a graduate student whose project was approved by the 
Ethics Review Committee, Mr. Spetch's research, where it involves human 
subjects, is covered by the University's liability insurance. Nevertheless, should 
any legal action against the University result from a disclosure of sensitive 
matters by Mr. Spetch contrary to the terms of the non-disclosure agreement 
which he has signed, the University or its insurer could in turn seek 
compensation from him. 

We ask you as Mr. Spetch's supervisor to: 

I )  caution him to carefully adhere to the terms of the non-disclosure 
agreement 

2) ensure that the thesis adheres to those terms and to the matters raised 
by Mr. Gib Lind in his letter of July 31 , 1 991. 

Further, we ask Mr. Spetch to ackowledge below the points raised in this 
memorandum and return a copy to me. 

Ellen Loosley ' 
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jh  7- &>-G==z British Csitlrnbia 
*i~4 ~ja= Colje~e of TiacRei~ 
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December 6, 1991 

Mr. Edward R. Spetch 
9265-212A Street 
Langley, B . C . 
VIM 1K3 

Dear Mr. Spetch: 

: AcCESS/MON-DXSCLOSURE AGREEMENT WITH 
B.C. COLLEGE OF TEZICHERS 

Enclosed are two copies of an Access/Non-disclosure Agreement to 
cover the use by you, of Board of Reference decisions and Review 
Commission reports for your study of Teacher Incom~etence and 
Dismissal in British Columbia. 

If you are in agreement with the articles of this document, 
please sign and have witnessed two copies and return one signed 
copy to the College. 

As to our meeting, I understand that we have a tentative date for 
Friday, December 27, 199i, at 10:00 a.m. and a definite date for 
Friday, January 3, 1992, at 1C:OO a.m. I will call you if it is 
possible for me to meet you on the twenty-seventh. 

Yours truly, 
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ACCESS/NON-DISCLOSURE AGREEMENT 

Between : 

And r 

British Columbia College of Teachers, 
Represented by the Registrar 
(herein called "the College") 

Edward R. Spetch, of 
9265-212A Street 
Langley, B.C. VIM 1K3 - 
(herein called "researcher") 

In consideration of the British Columbia College of Teachers 
permitting me to examine certain records in the custody of the 
College of Teachers pertaining to Boards of Reference and Review 
Commissions, conducted under the School Act in the period from 1973 
to 1987, I, Edward R. Spetch, hereby agree to the following 
conditions with respect to my research and examination of the 
records : 

I will examine only those records that are Board of Reference 
decisions or Review Commission reports reldtingto individuals 
whose names have been provided to the Registrar of the College 
of Teachers. 

I will not disclose to any person the name or names of any of 
the individual(s) contained in any of the records examined in 
the course of my research. 

I will nut publish or otherwise disclose by whatever means the 
names, schools, districts or location of any individual ( s !  
contained in the records examined in the course of my research 
and subsequent writings. 

Hy research and s u b s e q ~ e n t  writings will be limited to those 
rnstters outlined in my letter of October 1, 1991, to Mr. W. 
Douglas Smart, Registrar, British Columbia College of 
Teachers. 

1 will indemnify the British Columbia Ccll lege of Teachers from 
and agaic~t zny and all losses, claims, damages, cos ts  iind 



m 
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expenses that the College m a y  sustain and incur at any time 
by reason of any disclosure or publication by me or m y  agents 
of any of the information set out in paragraphs 1, 2 and 3 of 
this agreement. 

6, Recognizing the sensitive nature of these files, I will work 
directly at the offices of the British Columbia College of 
Teachers and under the supervision of the Registrar or his 
designate. 

7 
I .  I will provide the British Columbia College of Teachers with 

photocopies of any notes made from the files. 

8. I will reimburse the British Columbia College of Teachers for , 

any costs incurred in providing me access to the records in 
the custody of the College of Teachers. This reimbursement 
will include any staff time required for the screening of 
records or the creation of any hard copies from microfiche 
records so as to iimit ny access to Board of Reference 
decisions and 3oard of Review reports only. 

rtc4 
Signed this ? day of 

Witness : - 
s-- 

Nane 

Researcher: 

access. ge 
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Mike : 1:00 P.M. 
J a n .  3 / 9 2  

T h i s  i s  an  u p d a t e  o n  p r o g r e s s  t o  date w . r . t .  g a i n i n g  access t o  Ed. 
of  R e f .  & Review Commission summaries a t  c .  of T. 

Have j u s t  f i n i s h e d  a Mtg. w i t h  Gordon Eddy, A s s t .  R e g i s t r a r  
of t h e  C. of  T. I w i l l  be a l lowed  a c c e s s  t o  t h e  f i l e s  a t  a n y  time 
c o n v e n i e n t  t o  myse l f  and  t h e  C .  of T. (Have selected S p r i n g  Break  
92 and  t h e  first c o u p l e  of  weeks i n  Summer 9 2 )  When f i n i s h e d  t h e  
p r o j e c t ,  M r .  Eddy would be d e l i g h t e d  t o  s e r v e  a s  t h e  e x t e r n a l  
reader. M r .  Eddy and ~ a r i e  K e r c h u m  (deputy registrar) have come 
t o  t h e  c o n c l u s i o n  t h a t  t h i s  s t u d y  may assist them i n  t h e i r  c u r r e n t  
work.  They are s e t t i n g  up a precedent framework f o r  t h e  a n a l y s i s  
of p r e v i o u s  casefiles and  d e c i s i o n s  made so t h a t  new C. of  T. 
counci lmembers  aad v a r i o u s  l a w y e r s  i n v o l v e d  c a n  become f a m i l i a r  
w i t h  t h e  p r e c e d e n t  s e t t i n g  cases t h a t  e x i s t  i n  t h e  c a s e f i l e s .  
They w i l l  allow me t o  t a k e  n o t e s  and p h o t o c o p i e s ,  p rov ided  t h a t  
t h e y  g e t  c o p i e s  of m y  n o t e s  and t h a t  I d o n ' t  m a l i e  p h o t o c o p i e s  of  
r e s t r i c t e d  material. They are v e r y  i n t e r e s t e d  i n  g e t t i n g  n o t e s  
and  my a n a l y s i s  o n  " n a t u r e  of t h e  e v i d e n c e "  vs " t r i b u n a l  outcome" 
f u r  p r e v i o u s  cases. They are a l s o  i n t e r e s t e d  i n  g e t t i n g  a c o p y  of 
t h e  1 9 8 4   ridges and  Gumport r e p o r t  w i t h  i t ' s  t e a c h e r  f a i l u r e  and 
case a n a l y s i  c l a s s i f i c a t i c n s .  They e x p r e s s e d  i n t e r e s t  i n  ~ d w i n  
 ridges text "The Incompe ten t  T e a c h e r " .  I w i l l  bS s e n d i n g  them 
some of t h i s  i n f o r m a t i o n  s h o r t l y  and I i n t e n d  t o  take some o f  t h e  
ds ta  needed f o r  my project d u r i n g  sp r ing  break. 

P. S. 
Mr. Eddy has  sat o n  some of the Board of Reference cases t h a t  

I was i n t e r e s t e d  i n  and  i s  w i l l i n g  t o  d i s c u s s  a s p c t s  of the c a s e s  
t h a t  may be missing i n  t h e  report summaries.  



Physicai exercises 

1103. The school medical officer shall have supervision over all physical 
exercises of pupils attending school, and in special cases may modify or prohibit them. 

RS 19M)-319-II I .  

Examination and treatment of teeth 

1184. ( 1 )  A board may 
(a) provide for the examination of the teeth of all pupils attending public 

school in the district, and, subject in each individual case to the consent 
of the parents or guardians of the pupil, for surgical treatment of the teeth 
of the pupils; 

(b) for purposes of examination and treatment, appoint and pay the 
registered dental surgeons and nurses and provide the buildings, furni- 
ture, equipment, fittings, instruments, machinery and materials that are 
necessary; and 

(c) for the same purposes, make all necessary rules, including rules for the 
fixing and colfection of fees from parents and guardians for surgical 
treatment provided in cases where collection of fees is deemed advisable. 

(2) ,411 expenses necessarily incurred by the board of school trustees under this 
section for the purposes of examination and surgical treatment of the teeth of pupils 
attending school shall be an expense of the board for the current year, and all fees 
collected for surgical treatment provided shall be paid to the secretary treasurer of the 
board, who shall receive and account for them as part of the board's account. 

RSI9M)-j19-i 12. 

105, Pupils whose sight is so defective as to handicap them in their studies, and 
who, through lack of means, are unable to avail themselves of remedial measures, 
may. ar the discretion of the board and at its expense, be provided with eye-glasses 
prescribed by a physician or optometrist. 

RS19M1-319-113. 

Teachers' health 

106. Each school medical officer shall, as required by the Ministry of Health, 
make or cause to be made ar? examination of the general health of the teachers and other 
employees of the board of school trustees. If he finds that the health condition of a 
reacher or oher  employee is such as to endanger the health of the pupils attending the 
school, he shall so report to the board. giving the name of the teacher or other employee 
concerned. 

RSI9Mr-iiri- l l 4 .  1974- It%-Ssh . 15177-7.5-1 

b a r d  may require teacher to undergo examination 

% O f .  ( I f  On the advice of the school medical offlcer, a board of school trustees 
may require a teacher or ather employee to tindergo an examination 

(a)  by a medical practirioner. and to submir to the school medical officer a 
cerrificate signed h! the msdica! practirioner setting out his conclusions 
regarding the phywxi. rnenraf and ewniionai health of the reacher or 



employee, and, in that case, the board shall report the circumstances and 
conclusions to the ministry; or 

(b) by a qualified person designated by the Minister of Health, and to submit 
to the school medical officer a certificate signed by the person 
conducting the examination setting out his conclusions regarding [he 
mental and emotional health of the teacher or employee. 

(2) If a teacher or other employee, within 14 days from the date of receiving 
notice from the board requiring that an examination be taken, fails to take the 
examination, a board may summarily dismiss him. 

(3) If the certificate submitted to :he school medical officer shows that the 
physical, mental or emotional hea!rh of the person examined is such as to be injurious 
to the pupils of the school, the board shall suspend the person from his duties and not 
permit him to return to his duties until he delivers to the board a certificate signed by 
the school medical officer permitting his return, and shall report the circumstances to 
the ministry. 

(4) A teacher or other employee who has failed to take an examination required 
under subsection ( I )  or who has been suspended from duties under subsection (3) shall 
not be offered or accept a position with a board until he submits a satisfactory medical 
clearance certificate to the ministry. 

(5) A teacher or other employee who is granted a superannuation allowance on 
medical evidence of total and permanent disability shall not be offered or accept a 
position with a board untii he submits a satisfactory medical certificate to the ministry 
that the disability no longer exists. 

(6) Expenses necessarily incurred by a board under this section shall form part of 
the expenses of the board. 

RS1960-319-115: 1965-41-5: 1967-42-16. 1970-41 . I ? :  1971 -47-39; 1972-52.JA. 1973- 
142-18: 1974-106-Sch.: 1977-75-1 

First aid equipment 

108. Each board of school trustees shall provide each school in the school 
district with suitable first aid equipment. and shall also, sc far as practicable, provide 
that on each school staff there shall be at least one teacher or other person qualified to 
administer first aid. 

RS1960-3f9-116. 1972-52-5. 

Health Act to be adhered to 

309. Each board of schc&A trustees shall ensure that the Healrh Act and 
regulations are carried out in regard to the pupils attending public schtwl in the schtwl 
district. 

RStW-3:9-f t7. 

110. The Minister of Health shall outline policies and procedures for the 
operation of schoof health services, and shall provide all necessary forms, record 
keeping marerial and useful appliances for operating the school health service. 

RZi9fdl-319-il8: $974-$06-Sch. 
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of the board, of which notice of time and place has been served on the parent or 
guardian and pupil, ro provide the parent or guardian and pupil with an opportunity to 
discuss with the board the suspension or expulsion, as the case may be. 

( 5 )  A b a r d  may readmit a student expelled under subsection (2). 
(7) A board r a y  order that any reference to a suspension or expulsion be 

expunged from the records of a pupii. 
RS 1960-3 19- 126: 1973- 142-20: 1976-44-5. 

Protection of pupils and maintenance of order 

118. ( 1 )  A person who disturbs, interrupts or disquiets the proceedings of an 
official school function, or disturbs, interrupts or disquiets a school established and 
conducted under authority of this Act. or by rude or indecent behaviour or by making a 
noise, either within the place where a school is kept or held or so near to i t  as to disturb 
its order or exercises. commits an offence. 

(2) A person who does not immediately leave the land and premises occupied by a 
public school when directed by anyone authorized to make that direction by the 
minister or the school board commits an offence. 

(3) The principal of a school may, in order to restore order on school premises, 
require adequate assistance from a cmstable or peace officer. 

RSi W-319-127; 1976-34-6. 

PART 7 

DIVISION ( I )  

Appointment and assignmenl of teachers 

1 19. ( 1 )  The board of each school district shall, as required, after considering the 
recommendation of the district superintendent of schools, appoint or authorize the 
appointment of properly qualified persons as part time or full time teachers in the school 
district, assign or authorize the assignment of those teachers under section 6 (1)  (e), and 
enter contracts with them, as provided in this Act. 

( 2 )  Every appintmenr made by a board, except a probationary or temporary 
appaintment made under the regulations, and every contract relating to it, shall be 
deemed to he a conrinuinp contract until terminated as provided in this Act; but no 
appointment made to f i t !  a vacancy caused by the dismissal or termination of the 
contract of a reacher who, within i O  days from receiving the written notice of dismissal 
or termination, sends by registered mail io, or serves on, the board a copy of an appea! 
or request for revie\\ sen: by him to die minisier shall be deemed to be a continuing 
contract, unless the acrion of the board in dismissing that teacher or terminating his 
appointment is tanfirmrd by a b a r d  of reference ;>r re-- View commission. 

(3)  A board may authorize h e  assignment of teachers under section 6 ( I f  fe )  as 
(a) principals, head teachers and vice principals; or 
(b) schoctf district supervisory personnel in the numbers and with the powers 

and durirs prescrikd by the rqylations. 
3rd !I?:':. under sec:Iitn 120. transfer a rescher so assigiied. 
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Transfer of teachers 

620, (1) Subject to section 121, a board may transfer a teacher from one assign- 
ment under settien 5 (1)  (e) to another at any time by giving at least 7 days* notice in 
writing to the teacher of the transfer. 

(2) Within 7 days after receiving notice of the transfer, the teacher may request, in 
writing, a meeting with the board. 

(3) The board shall, within 7 days after receipt of a request under subsec:ion (2).  
grant the teacher a meeting with the district superintendent of schools and the board, or 
the district superintendent of schools and a committee of the board. and shall nor proceed 
with the transfer until after the meeting. 

(4) if the boarddirects that she meeting shall be with a committee, it shall consider 
the committee report before praceeding with the transfer. 

(5) If the salary of the teacher is to be decreased by the transfer, then the board may 
adjust the salary only at the beginning of the next schooI year. 

(6)  Transfers made under this section are not subject to the appeal or review 
provisions of this Act, but if the transfer is froman assignment referred to in section I 19 
(33, or to an assignment in a school other than the one to which the teacher i s  presently 
assigned, it may k reviewed by the minister, whose decision shall then be final and 
binding on the b a r d  and on the teacher, except as provided in subsecrion (9). 

f7) A reacher who wishes the minister to review his transfer shall so requed within 
7 daysof rheday the teacher is advisedby the b a r d  that i t  is proceedins with the transfer, 

(8) The teacher may be accompanied by another teacher or by a member of the staff 
of the British Columbia Teachers' Federation, who may represent him or advise him 
during the meeting referred to in subsection 131. 

19) Notwithstanding this Act or the regulations, a teacher transferred by a board 
may, if he does not wish to comply with the transfer order. resign irnmcdiatcly by notice 
in writing to the h a r d .  

!97Z-51.$3. :ii74-Z.I-9. gYS(;-.lf.S. !'i&O-5 1.5. pity.latixrj rffcii!%r < i i r $ i k r  ! I > .  !'iXJ 

Term assignment 

121. f I )  Subject to subsections (21 to (41, where rhe b a r d  zurhorrm [he 
assignment of a teac-kr as a vice principtii. principal, head teacher or a member o f  the 
school district supervisory personnet under a term a\sIgnrnsnt, the board may tramfer 
the teacher only at the end of rht: term zssignment. 

'2 ::?a 4 1 
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f2f W e r e  &e board aurhorizes the assignment of a teacher as a principal, vice 
principal, head teacher 0;- a member of the school district supervisory personnel, the 
h a r d  may Usnsfer rhe teacher if, owing to a decrease in the enrolment of pupils, the 
number of prjncipats, vice principals, head teachers or persons who are supervisory 
jx~onnef,  as the case may be, Is found to be greater than the number that is required in 
the school district for next teim. 

13) Where a board transfers a teacher under subsection (2), section I53 (2) applies 
as if the ~ransfer were a teminatiox 

(4) Subsection (I; dws not apply to the transfer of a vice principal, principal, 
head teacher or a m m k r  of the s c h d  district supervisory personnel to the same 
psition in a different schmf in rhe school district. 

1979--Y-!,P 



Termination of contracts 

123. ( I )  Subject to section 120 (91, and the regulations, either party to a 
continuing contract under section 1 fY (2) may terminate the contract by giving in 
writing at least 30 days' notice ro the other party, and the termination shall rake effect at 
the end of a school term, or, by agreement, at an earlier date. 

(2) Except as other~ise provided in this Act, a board shall, at least 30 days prior to 
the Issue of a notice of lerminaiion of a contract, give the teacher a written notice of i t i  
intention to give a notice oftemination and shalf set a time for a hearing ttiihi? 2 0 d a y  of 
the issue of the notice of ingention, at which the teacher shall have the oppi~rtunity to meet 
with the district superintendent of schctirls and the board, or with the d~\trict superin- 
tendent of schools and a cornmitres of the bard. 

(3) The teacher may be accompanied by another teacher or by a r n e m k r  of the 
staff of the British Columbia Teachers' Federation, who may represent him ur a d v m  
him during the inremiew referred to in subsection 12). 

r9E-51-1 t, tW3-132-21. iW6-;-?-ltt. 1980 51-7. prrlclasmd e f f r c ! ~ % ~  Ckrther t6, 
1980 

Raining odstrrdent teachers 

124. A bard shalf , where a request forprmission for student teachers to practiw 
teaching and observe tuition has k e n  received from a university estabfkhed under the 
Er'niversitgi Act or an instirutton for the training of teachers esrablkhad under any Act, 
pernit students enraffed af the trniversity cr  institution free access to afl cfastrtmms and 
d e r  x h w i  accommdaticm in accordance with arrmgernents made by the district 
superintendent of schwts far t h  purposes of prac~ising teaching, ruperviritlg, observing 
t&kn an3 aay d a t e d  diida, and a strrdeni teacher engaged in any of these duties 

(a) has the same disciplinary authority as a teacher in the school, and 
(b) is not entitled to remuneration for the period of practice teaching. 

RS1m3t9-!31. 194%-33-t?; I%fj-st-13. 1980-31-8. prncfaimed cffccrivc &toter 15. 
t98G 
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125, ( I )  For the purpose of professionat improvement, for maternity or for any 
purpose acceptable to the board, a board shall, in accordance with the regulations, and 
may, in its discretion, grant leabe of absence to a teacher 

[aj without pay for a stated period of time; 
(b) with pay for a stakd yxried not exceeding 6 months; or 
(c) ~ i t h  the prior approval of the Lieutenant Governor in Council, with pay 

for a stated period in excess of 6 months. 
( 2 )  If a teacher is absent from his duties for reason of illness or unavoidable 

q~-oaran!ine and hzs, if the b a r d  so required, presen!ed a certificate signed by a medical 
practitioner to that effect, the board shall allow him full pay for the number of days of 
the absence that is rquIva!cnt to I 112 times the number of months taught by him in the 
service of the board after Aprif 1 ,  f 968, plus full pay for the number of days of the 
absence equivalenr to rhft number of mcnths taught by him in the service of the board 
prior to April 1 ,  1968, jess the number of days during which he has been absent for 
eithcr or both of ~httss reasons and for u hich the board has previously allowed and paid 
full pay. 

(3) The number of days for which a teacher may be allowed full pay under 
subsection (2) in any ipne schosi year shatf not exceed 120. 

RS!r)IjTj-319-:32. !%f -53-iB. f %5-41-7: 1968-35-15. 197041-14. 1972-52-9. 1975- 
5% f* 

126. The b a r d  shaft without  delay reporl to the ministry a termination, 
diimissal or suspension of a teacher in the school district, with the reasons for i t .  

1971-17-4l. 1873- 142-22. 1977-75-1 

127 and 328. f Repealed I %B-5 1-9, proclaimed effective October 16, 1980.1 
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( 6  j A bu-lrd ol refcrttncr h i l l  In .rici~r ~im;c t\ 1 1 1 1  tltc i - c ~ u I , ~ t ~ o i i ~  ~.tt:~\it lc .r-  . i n  al~lv,tl 
refrrrcd to I r  and nta! alltw o r  iiii11lti:v ihc .lppe;tl ctr i ;is! rltc rirt.i\i~vt ti~ttlr 1)) t l~c  t ~ ~ ~ i r i f  
under section 132 and make an? tlrcier i r  iomiitcrs .tppropr-intt. irt rhc ciriti~n\tani.c\, 

(8) For the purpttssk itf  an app-c~i rckrred to 11, a h i w d  ttt' ickrcrlic ~ c t i t h t t i u t ~ t i  

under this section shall hase ;hc p v c r i  and prisilcgzs of a c t . ~ t n m ! ~ ~ i ? ~ n t . r  : i p j > t > i r ~ u l  

under Part 2 of the Inpiry ,-W. 3nrl x i t i t i r t ~  12, -15, and I6 u!' that Act apply to m 
appeai under this section. 

(9) The expenses nccessariiy incurred by a board of reference under this section, 
and the alfou-antes !3f and expenses of its members as the Lieutenant Go~crncx in 
Council determines, shall bc paid from money appropriated by the Legislstiure for that 
purpose. 

(10) The expenses tsfer&d to in subsection (9) do not include the fees ctr expenses 
of the parties to the mazrtr in dispute, or their counsel, agents or witnesses. 

f977-51-fZ. 1973-t32-23. 1Y77-79-8. IYXO-51 -10 .  pnxl~rrncd cffc~rr\e ( k m t w r  Ih. 
19SO 

Review of termination 

130. ( I f  Except in the case of a reacher an a probationary appntment ,  a 
teacher whose appintrnent or contract has been terminated by a board undcr wction 
123 of this Act may, within ti3 days of receipt of notice of termtnalir~n, and in 
axordance with the reguiations, request the minister ro direct that a revrrtk contmi%~iitn 
review the termination. 

(2) On receipt of a request under subsection I f ) ,  the minister \halt direct ths 
chairman of one of the review commissians estabftthed under rhi5 Acr lo proceed 
without detay wi& a review of the [emination. 

(3) The review commission designated under wbsection f 2 )  d u l l ,  in accordance 
with the regutatictns, invcsrigare and review rhe matrers referred to t t ,  and cttnfirnt or 
reverse the action of the board: and the decision of the rcvtew commlwon is final and 
biding on the teacher sad the board. 

(4) Where a review commiss~on directs that the action of rhe hoard be reverwd, 
the board shall promptly reinsrare $he reacher. 

( 5 )  The minister shaft appoint. %hen required, rhe number of rrvrrw c r m r n ~ w ~ n \  
he considers necessary. 

(6) Each review commission shall consist of 
fa] a chairman appin:ed by rttc minister, from among person\ quafdied 

undcr pangraph tb) u ithin the 5 years tmmediatefy preccdlng Ihc date tif 

his appintnrnr ;  
fb) 2 rnernbsrs apprsrinted by the mint.rer, one of uhunl shatf he from among 

pxsons nominated by lEiz eaecurive of rhe Brtrish Ctriurnbra Telrchsrr' 
Federztion and one of whom shalt be from among penmi nomrnarrd by 
the executive of the Bfttish Ofumbia  Schnrti Tni;teesT Asumatton, and 
each of whtlm $half be 

Ii )  actively engased in education in the Province, as evidenced by 
appintment re the \taff of a board, college, provinctal rn\ritute, 
university or wme other educational institution or iirgani;laMtn 

22, iE%1 45 



estahfzshed under this Act, the College and Institure Act or the 
Univerdy Act; and 

f l i t  not a member of the staff of either the British Columbia Teachers' 
Federation or thc British Columbia School Trustees' Association. 

(7) Members, including the chairman, shall hold office at the pleasure of the 
minister. 

(8) If either party fails !o notify the minister of its nominees wirhin 14 days of 
receipt of his request for the names of nominees, or if both parties fail to notify the 
minister, the minister may appinr a suitable person as a member of the review 
commission on behalf of the pmy that failed to nominate a member. 

(9) A person employed by a bard, a college council or a university who is 
appointed under this section shall be granted leave of absence with full salary to permit 
him to c v  out his duties on the review commission, but the board, college council or 
university shall be reimbursed as provided in subsection (14). 

110) To investigate the matters which it has under review, a review commission 
consiituced under this section straii have the powers and privileges of a commissioner 
appointed under Part 2 of the fnquir).Acf, and sections 12, 15, and I6 of that Act apply 
fo z matter under review under this section. 

( I  1) The expenses necessarily incurred by a review commission under this section 
and the allowances to and other expenses of its members that the Lieutenant Governor 
in C~srncif detemines, shafi be paid fram money appropriated by the Legislature for 
that purpose- 

(12) The expenses referred to in subsection ( t  1) do not include the fees or 
expenses uf the parties ro the matter under resieu, or rheir counsel, agents or 
witnesses. 

i i 3 f  The rninisicr may authorize payment to a member of a comrnis\ian or review 
ccrrnmisslon of an ailowance In an amaunt and under the conditions prescribed by the 
minister, 

( IS. If A rcgclation made by thc minhter under subsection ( 13) is nor a regufation 
within the meaning of the Uegof;trfon Act. 

(141 The Lieutenant Governor in Council shalf reimburse a board. college 
council, univrtrsit) or orhrr educationaf insrlruriun or organization from funds voted by 
the hgiJatrrrtt for the puqmse, far  the salary rrf a person appointed under subseaion 
(6). for the pr io4  of leave of absence granted under subsection (9). 

1912 $2 I;. I**"' 5- i X I c i > Q  f l - i  i .  pxla .as3  cftcai ie  Octukr I5. :4.%. KSIX9- 
7;q 2--* p'<hI&.rnd c~:%:#\c Cji:i&r lC1 1930 

13 1 . f * i * i  t k ~  prrrpw* (3; this. Di~is ik i .~  . L 

;:\%, r L . i ~ ~ g t t : : ~ .  . z5?c.;tEl%., i i i ~ g q ~ ~ ~ ~ ~ 3 ; L ~ ~ ~  ap:- . , L ~ ~ r q x r ~ a ~ &  - ;fsu.lii;ltiim oi tcsckcr* in 3 

* i P : t ? i d  &ii,ti i < f .  - & -. . . *- br>nux ckc,rtsa grb;xn<r yard tq a fisan<iar p~y;~;  ~5 kenefits pn:iijse i n  jii-?; of 
Z:iVl+'; 

%. p. 
s r r i ~ s , ~ '  rrrc.:in\ rlrc b.t.i< 5 ~ f a - v  r~&i-i.9 f~ttr:~ &e cmpi~yer. and incl~&s rhe 

aiC:rumcC pi3 h? the znlph>>ir &r s ~ p r ~ v i w q  m arfministrrtti~s duties or specid 
qu:tEitkatirms. bu: doc3 ntx iarrtsde any o:h;;.r aEIrrwancr sxcrpr those approved for 
itacIusion In salary by regerfation. 

$45-Zi -d .  iY7$-5p-b, 



Retirement gratuity 

139. (1) A board may, with the prior approval of the minister, make a 
retirement gratuity to a teacher uho  retires from its service for reasons of ill health or 
age, but ihe expenses of the gratuity shall be borne by the b a r d .  

(2) Provision for a retrrernertt grarui~y shall not be included in an ageenlent 
between a b a r d  and an association or in an arbitration award. 

(3) In this section "retirement gratuity" includes "retirement bonus". 
197 E 4 7 4 5 .  1973-79-9 

Federation membership required 

I4O. Subject ro section 1-3 f . every person who 
(a)  is a teacher on Nmsrnber 29. 197-3; or 
(bf aftcr Km-em:xs 29. f 973, beccmes a teacher 

shali be. or immediately become. a member of'the British Columbia Teachers' Federa- 
tion, and il shafi bc a condition of his employment that he be and continue to hc a 
member. 

$971 fS:-Ti 

Exemption 

141, Section f4@ doss not apply to a person who 
teaches onEy in a nigh1 school; 

S u q w m b n  Tram rnernhership 
I s 142. ( 1 ,  Iq ac<emLrris v.26 rr. ng:av.\. ihc iIriirsh f"sif3rtibi.x . f i ' ; l r f z < ~ i '  

Federatn~n n u )  \re\pend vr rywE ii. t c d x r  trrirrn rricrrihCr\tlrp iri  tItc f-ctfc-rAicm. awi a 
pni-in .ij i i i b j 3 ~ E & ~  e~i;,s::& 30: &: c.rrrlplit\,cd 3.i J !c.!&hcr ;t puhirr ic i l t>ct !  

untri retn\tatsd ar a member 

(2) A teacher so suqxrrrid xrr rxpeIfed m4. nor later than i f )  daj \ after receiw-ig 
rrortce of suymtsion or expttisrnn, appeaf the d s c ~ ~ m n  Iir  fhc. lxutt'rianr f;uvernor In 

Councrf h) senrfrng 

50 2. t -  g3 
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(9)  ii i%iiitcli ~ ! ; I ~ ~ J I I C T I I  h-j regisrered mail addreshed to. or serving it on, ths 
f2rc,:.Ent!;ti Sccrctxy. \effing oui in &tail ihr grrwnd?; o f  appeal and hcts 
t i t  \:tpp!>rt. ttyethsr \ k i l t ;  515 as sccurifg for cohts: and 

ft-,] a nlitiic 0:' a p p d  bj- rc~isierrd sn i t  iitidrcs~ed to, or wrving i t  cn, the 
gcnerrtl \i'cri'ta:_t. of rife British Coiumbia 'Teachers' Federation, 

. 3 C t I ~ ~ r , . q . 1 ~ ~  r I r l i  etrn.ii: j?? a citpy of  the written statement. 
f.i) I f  ;l firicice of qpeaf is sent r x  scned under subsection t'!. the suspension or 

expt~!~,icm >hall ntri take cifccf, un!sss or until 
(a) the appeal has heen decided and the suspension or cxpufsiitn confirmed; 

or 
(b) the notice of appsai has been sent or served under subsection ( 2 )  after the 

time limited for an appeal. 
(4) Notwithstanding subsection (31, where a teacher has sent notice of appeai 

under this section, a board may require him to take leave of absence with full salary and 
other employment benefits until the Lieufenant Governor in Council has confirmed or 
reversed the suspension or expulsion. 

(5) Where the h a r d  so determines, a suspension or expulsion shalt not have the 
effect of tenr,inafing empfctpent ir. a school before a date to be fixed by the board; but 
the dare shall nor De later than the end of the current school year. 

(6 )  The British Coiumbia Teachers' Federation shall, not later than 5 days after 
receipt of the notice of appeal from the teacher, send by registered mail to the 
Provincial Secretary for consideration by the Lieutenant Governor in Council a 
statement by way of reply to the statement of grounds of appeal sent by the teachei, and 
shall at the same time send a copy by registered maiI to the teacher. 

(7) On consideration of the stazsmcnts and the other evidence he considers 
necessary for a proper determination of the matter, the Lieutenanr Governor in Council 
may confirm or reverse the decision, and, if the Lieutenant Governor in Council 
re=gerszs the decision, the suspension or expulsion, as the case may be, shall be 
rescinded withour delay. 

(8) Where the decisictn is reversed, the 515 so deposited by the teacher shall be 
returned to him, and the Lieutenant Governor in Council may order the British 
Columbia Teachers' Federation tu pay the costs of the appeai. 

(9) 'fie British Columbia Teachers' Federation may, with the approval of the 
Lieutenant Governor in Council, make bylaws governing the suspension and expulsiofi 
of members and providing h r  a hearing authcrrity to exercise the power of suspension 
and exputsion on its khaff .  

f 97.3- 142-25; 1975-X-30; Pt976-U-I?. 

143 and 133, fReprated ISISG-51-1 2, proclaimed effective October 16, 1980.1 
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Certificate or letter of permission required 

145. A person shalt not be employed as a teacher in a public school unless he 
hofds a teacher's cenificate of qualification issued to him by the ministry, or a letter of 
permission issued to him under section 5 (b), except that a person 

(a) employed for 20 consecutive teaching days or fewer in teaching a 
partirutar cfass or classes where no teacher holding a certificate of 
qualification is available; 

(bj wzactiing in a nigh: school; or 
(c) engaged as a short term instructor in a vocatiocaf school, 
(d) [Repealed RS 1979-375-274, proelaimed effective October 16, 1980. f 

and who possesses the appropriate qualifications prescribed by the Lieutenant 
Governor in Council, may be employed without a teacher's certificate of qualification 
or letter of pemissio~. 

FEEw-319-149, 1968-45-20. i970-41-15. 19714749. i97i-75-1. 1977-67-82. RS1979- 
315-274, proclaimed tffect~vc Ocfober 16. 1980. 

Qualifications for teaching certificate 

146. A certificate of qualification for teaching shall not be issued to a person 
who does not furnish the minisrer or his authorized representative satisfactory proof 
that he is of good moraf tharacrer and a fit and proper person to be granted a certificate. 

RSfw-319-150 

Retirement age and exceptions 



Appendix 0 

Duties of teacher 

148. Every tctxhci employed in a pnbfic school shall, subjec! to this Act and the 
regu tarions. 

(a) perfom !he teaching and other educational services required or assigned 
by a board or the ministry; 

Ib) provide the information in respect to pupils in his charge as required by 
the minisiq. board, or. subject to the approval of the board, by a parent. 
and, when required to do so by the ministry, verify the accuracy of the 
inf~~mation; 

(c) send ro :he parent or guardian of each pupil taught by him reports of the 
progress and atrendance of the pupil, at the times, on the form and in the 
manner prescribed by the board; and 

(d) admit to his classroom, to observe tuition and practise teaching, student 
teachers enrolfed in a university established under the Universify Acl or 
in an institution for training teachers established under any Act, and 
render, without additionat remuneration or salary, the assistance to the 
student teachers, and submit the reports on their teaching ability or on 
other matters relating to them or to their work considered necessary for 
the uaining of teachers by rh:: university or institution. 

IBIJ-74- IO; f 977-75- t ; famended ISi8f -21-102, ro bc proclaimed. omendmenr nor 
in<&dtYi:. 

349. Where a feacher sends the minister a return which is misleading or false in 
whole or in part, the minister may repan the facts to the Lieutenant Governor in 
Couircif, who may suspend the cenificaw clf that teacher for any period. 

RSIoOaf lY-153. iWi-47-54- 

Employment with miaistry 

L50. Where a teaches has been employed by a board for any period and receives, 
dtlring the period of his engagement with the board, an appointment as an officer in the 
minimy, then, on h ~ s  delivering or mailing by registered mail to the board, within 24 
hours of the time of his acceptance of the appointment, notice of the acceptance, he shall 
be released f r ~ m  his engagement with the board. 

rtSWe%3i%fiS; f%!-53-iS, ir7Ct-iii-i7; iSrSI-47-53; f93-75-1; I977-67-82, RS1979- 
375-274, p l a r m r d  eFTrmwc Ckrobcr 16. 1480. 

Refease by consent 

1 53. Except as specificalfy provided in this Act, a person engaged as a teacher 
by a bard may obtain a release from his engagement only by the consent in writing of 
t k  board. 

RftW319-lfkif. 

408i 53 



Appendix  O 

f uspending certificate 

152. Where a teacher fails to fulfil his engagement with a board, the hoard shall 
report the facts to the minister; and, if on investigatior :he mtrtister beliews his failure 
was in violation of &is Act or the regulations the minister may recommend the 
suspension or caxeflation of the certificate of tha~  teacher to thc Lieutenan! Governor 
in Council. 197i-~?-54. 

Closing ciasses or schoofs 

1153. (1) Where a board summarify closes a department of a school disrrirt, or a 
public school or a classroom or department of a public schml, it may terminate the 
appointment of each teacher employed in that department, public school or classroonl 
on 30 days' written notice. 

(2) If in a school district, owing to a decrease in the enrolment of pupils, the 
- number of teachers is found to be greater than the number of teachers required for the 

next school term. the board may terminate the engagement of so many teachers as shall 
be in excess of its requirements fclr the next school term, by giving to each teacher 
whose engagement is to be terminated at least 30 days' notice of the termination and the 
reasons for it, which period of notice shalt expire on July 31 or December 31 next 
following the giving of the notice. In that case, the teachers to be retained on the staff 
shall be those who have the greatest seniority with the school district, provided that 
they possess the qualifications necessary for the positions available and if it is found, 
during the period of 5 months following the termination of engagements. that the 
number of teachers remaining in the employ of the board is less than the number 
required, the b a r d  shaft offer re-engagement to the teachers whose engagements werc 
terminated and as are required and qilafified to fill the existing vacancies. 

R S l W 3 ) 9 - 1 S b .  185541-15. 1971-47-55. 1973-132-26 

PART 8 

interpretation and appSication 

154. ( 1 )  In this seciion "boarding house" inciudcs a private dwelling or 
apartment, a lodsing house, hutel or schwf dormitory, and an institution in  whish 
children may board, other than a charitabfe institution approved fix the p u r p o ~ i  of r h i <  
section by the Lieutenant Gowmoi- in Cnunsif; and "boards" includes fives. ahicfc\, 
dwells and lodges. 

(2) For rhe purposes of rhk Act. zi pupil whose parent or guardian rccidei 
elsewhere shaff nctt be deemed r;rsidij.fir in a school district by rcasttn onJy that he l x u r a i <  
ar a boarding hauie ii; the d m r t i  distncr or rnunii-ipatlt!. unl tx  hc i \  a pt~pil uhow 
paieiri a r  piiatd;m resldzs in a pan of ihc I'roiincc not in a st-himi dt5trtct 

(3) Subsetrirxb ( 2 )  appiic- where rkc baard arid lodging t~t'tht. pupil aic. suppI~cJ 
free, and a!%? xhggc s k y  2~ Gar in manes. or by v,:::!r rtr service:. and thr 
residence of a ptrpiE shriil be determi~td without regard to an) guardiansttip ronitirutcil 
by indenture or agiermenr. 

(4) For the purpses of this Act. a child placed in a home ir: a schrmt district wirh 
the approval of the Minisrer of Human Resources shall be regarded as a resident o f  that 
district. 

RSiW3-319-157, ICi3"-67- i f :  1977-79- I I J  
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I)utie\ of board 

155. [ I ,I The hoard o f  each school district shall. 
!a) ~^xccpt 3\ othertvihe provided in this Act. provide mfficient school 

accttmnrvdaiii>n and tuition. free of charge, to 
f i j  a11 children of school age resident in that school district; and 

f i i j  children not more than one year younger than school age, in 
aczt~rilancs with the regulations; 

rbj aircr considrring the recommendation of the district superinrendent 
aesisn 3wij3 ~ C I  various schools in the schiioi disirici, and may aufhorize ! .' 
the divlwrr! of the district into areas for the puipose of assigning pupils to 
various schools; 

(€1 provide during any school year, free of charge, sufficient school 
accommodation and tuition for every child of school age not resident in 
the schml district and whose parents are the registered owners of real 
p r o p a y  in the school district in respect of which real property taxes 
during the preceding calendar year amounted to at least 575; 

(d) pay tuifion fees on behaff of any pupil of school age normally resident in 
the schwf district, and who is nxessarily confined, as certified by a 
medical practitioner, for a period of one month or longer to a hospital or 
other medical rehabilitation centre in another school district, and who is 
receiving, in the hospital or centre, regular instruction in classes 
provided by the board of the district in which the hospital or centre is 
Iucared; 

ie) when so ordered by the medical health officer appointed under this Act, 
or when inckmency of weather night endanger the health of the pupils, 
ctuse a schooE temporarily without permission of the ministry; 

ifi where dormitory accommodation for pupils is provided, make and cmse 
to be enforced ruies for the management of dormitories and the 
suprrvision of pupils accommodated in them; and 

( g ]  p3y tuition fees charged to the board under regulations made under 
section I6 fef .  

1 3  The board of a school districr need not provide school accommodation for a 
child to airend Grade i iinfess he 

(a) presents himself or is presented for admission to a school within 2 weeks 
of the day on which the school opens in September; or 

fbf has atrained a standard of education equivalent to that of the pupils 
sttending Grade 1 in the school to which he seeks admission at the time 
he presenis himself or is presented for admission. 

!31 The board of a schooi district need not provide sckooi accommodarion for a 
chiid afrer he has attained the age af 15 years unless he 

(a) presents himself for admission to school within 2 weeks of the day on 
which rhs schoctl upens in September and remains in regular attendance 
after hat; 

(b f  presents a cenificarc signed by a medical practitioner that he was unable 
fo so present himself or to remain in regular attendance because of illness 
or unavuibable quarantine; or 
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A p p e n d i x  K 
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'!-he f !iscIp!lnc crtmmit?ee I> one c i f  the  rratrr[ory 
ccinrmirreesctf the College, and is established under 
Section 28 r r f  the lkathing Profession Act- in 
g~neral term%. the  mmdate of the Committee is to 
cxerc:se the tiecertifica?ioil function '3; the Cnl- 
fege, a ta\k v.h~ch used to be performed by rhe 
Mini\try of Education. The difference is that now a 
member fac~ng 105s o f  a certif~catrt is entitled by 
statute and the bylaws of the College to a measure 
of due process which never previously exi%ted. 

The College may take action in c&es of profes- 
sional misconduct, conduct unbecoming a mem- 
her, or incompetence. These are general terms 
however, and the College does not enforce a list of 
specific offences. 

The College felt that specifying the misdeeds 
which would mandate disciplinary action would 
unnecessarily, and possibly illegally, restrict its 
abiIity to deal with n~isconduct. 

In drafting its disciplinary bylaws, the College 
was guided by the five basic rights cf teachers 
established by UNESCO. 

The College was also guided in drafting the 
specific provisions of the discipline bylaws & the 
discipline procedures of the BCTE the Lzw Soci- 
ety, and the Registered Nurses' Association of B.C. 
Legal counsel also provided considerable advice, 
as, indeed. they continue to do. 

More recently. court decisions have had some 
impact on their vision of the discipline bylaws. If 
an>-thing is clear, i t  is that the devefo~ment of 
discipline bylaws and procedures is nor a one-time 
activity, but an ongoing one of reconsideration, 
review and revision in the light of experience. 

Discipline Procedures 
Bylaw (1 c)utlincs the discipline process. and is 

written pursuant to various sections ctf the Teach- 
ing Profession Act, primarily Sections ZS to 33. 

The L)iscipli:~e Committee itself is the primary 
ttotly that nlakes rrcommendarions to Council for 
by1~tii.s or palicics. and is concerned \vith the 
administration ctf  the process generally. Disciplin- 
ary ;tctii~ns arc dealt with by two sub-committees: 
the prt4irninary investigation sub-committee (PISC I 
itnci the hearing sub-committer {panel). Members 
cil thest. two sul~-cornrnitttxs are not necessarily 
nwniiws ~ r l  thc  sunding Discipline Chmmittes. 
idrhcwgh &$her tire chairperson or vice-chairpersix 
sits o n  the PIS<.. in fact. i t  has become practice for 
tilt. vice-chairperson to sit on PiSC fc>r a variety of 
rrshnicai reasons. All members of a panel must be 
elected councillors. Tire Act does not provide for 
rtnylwd~ other than a councillor or. in some cir- 
cumstances. former i.ouncillor. to deal with disci- 

plinary matters. 
The Coilege comes into pos- 

session of a discipiinar) matter in 
one of three ways, and sometimes 
bv a combination of these wavs. 
Five members may complain 
about the conduct of a member. 
A school board sha!I report to 
the College when it has disci- 

Heal 
plined a member for reasons of either conduct or 
competence. (In the latter case, the College may 
not act until all grievance procedures or other 
appeals have been completed.) The Ministry of 
Education, Ministry of Social Services and Hous- 
ing,or Ministry of the Attorney Generai may inform 
the College about the conduct of a member. The 
College does not take complaints from parents or 
members of the public, as they have other avenues 
of redress, such as to a school board or the police. 

Preliminary Investigation 
Investigation of a complaint is carried out by the 

FISC who may hire somebody to gather informa- 
tion about the case, although information gather- 
ing is usually done by the Registrar. Investigation 
may take some time before the PISC has enough 
information on which to base a decision. When it 
decides that the investigation is complete, the PISC 
has a choice of several courses of action. 

Course of Action 
The matter may be dismissed. This is done if  

there is insufficient evidence to sup?ort a com- 
plaint. 

If the matter is a minor one, or it is otherwise in 
the interest of the public or the profession, the 
PISC may decide to take no further action. Such a 
case may be one in which the PISC decides that 
disciplinary action taken by the member's school 
board or union has dealt with the matter suffi- 
ciently. However, a decision to take no further 
action may be reconsidered if new information 
comes forward -:~ithin a year. 

The PISC may decide that the matter is no longer 
a discipline case. This may result from the member 
resigning from membership in the College or from 
a school board withdrawing previously submitted 
evidence. 

In some cases, the PISC may decide that some 
action is necessary. bur something short of a hi1 
hearing is appropriate. The bylaws provide for 
informal action, in which the member meets with 
two councillors to discuss his/her conduct and. if 
appropriate. to make commitments with respect 



to future cnndui~ .  -41: unsatisfac- 
p h e  tt.-y .;esr?!t mav {c, the issue 

of a ci:aric.in. 
ni -,ee !Vhrn the PIsc deci:Ies ro is- 

sue a citation. i e p i  counsel is rr- 
1- and rained and takes over the prepar- - ation oi [he cast. oli behalf of the 
qngs CoIkpe. f i it is necessary for the 

protecrion 4 children, the PISC 
may suspend the member's certificate at this time. 
an action which may be appealed to ihc whole 
Council. The citation states \+hat aiiegalions are 
being made against the member [the respondent) 
and is served on herlhim, althoush this is sorn6tirnr.s 
difficult because pecple disappear. A b>!a\v allow- 
ing for substitute service is now in place. 

Hearing Procedures 
The hearing is a quasi-judicial proceeding at 

xhich the College is repxsentid by counsel. The 
respondent may be represented by counsef. by a 
friend. by herlhirnself. or not at all. The hearing 
may proceed in the absence of the respondent. and 
they frequently do. especially when the respondent 
is currently incarcerated. Proceedings are recorded 
by a court reporter and evidence is taken under 
oath from witnesses. who may be cross-examined. 
In practice. in many cases. a pd deal of the 
evidence has been agreed ro in advance by cctunscl 
for both sides. and it is not necessaq to hear 
tv.tnesses. The panel nay  also hear submissicms 
with respect to penalty. 

The panel has the absolute jurisdictiisn t o  decide 
whether or  not the rtspondent is guilty or  not 
guilty. In the matter of penaity. the procedure is 
more complex. If the panel i s  unanin~uus in its 
decision as to penalty it may impose a reprimand. 
However, more severe penalties require the con- 
sent of the respocdent. and if that is given the  
pinalty is binding insofar as termination or suspen- 
sion of certificate and membership are concerned. 
If thc respondent does not consent tosuspension or 
termination then the pena!ty is determined by [he 
College Council. There are always sever21 other 
recommendations attached to  the report of a hear- 
ing panel which are not. stricrly speaking, penat- 
ties. These have to be approved by Council. and 
may include such things as publicity of the deci- 
sion, assessment of custs, and anything else the  
panei sees f i t  ta recommend- As those who have sat 
on hearing panels will readily attest, approval of 
their recommendations by Councif is by no means 
easy or automatic. The College notifies Schoof 
Boards and orher education authorities regarding 
suspension o r  termination of a certificate for c a u x -  

Action by Council 
Following a hearing, rlte hc;ui~;g panel nxikc?; a 

written report to Councij. A copy i>f  tit< repclrt will 
have been provided t o  the rcsponticn[, who may 
make a written submission tnC'twncif. Ciiun~-ii docs 
not have to accept the rcwmmcnd;itit~ns of the 
hearing panel and may. for irtst;trtct.. inerc;tsi~ t u  

decreasepenalties.drnend the l i5 i t ) f  pet)plt-i<)whon~ 
informationabout thecaseis t o  tw prrni~lotf . o r n t ; ~ h ~  
changes in the  strrnrnary that is i r r  h r  ri:ic;ist:ci to 
members. 

Right of Appeal 
A member who has becn disciplined h;is thc right 

toappeal to tksL ~ u p r e n 1 e C ' ~ ~ u r t c ~ f f 3 r i t i s l 1  C't~li~ntbi;~. 
and further, i f  leave is gran:cd. ro [he ('ottr-I of 
Appeal. At the t in~e  of writi~tg. one t.;:sc. is ;~w;~iritii: 
hearing in the Suprcmc- C:twri ;inti thc ('ollcgc t l i l ~  

sought an expedited appeal t r f  ;rnorhc.r c w c  in the. 
Court of Appcal. 

Membersarc cautioned rhrrr rhc foregoing is not i i  
complete cir definitive descrip~ion o f  rhc' discipline 
proceduresoftheCollegc. I t  isirtteniled tcthea 11scf~11 
outline only, and those who  want 1ili)re irlfornti~~ior~ 
shouid refer to  the College hylaws and thc appropri- 
ate sections of thc Teaching Profession Act, the 
School Act, the Inyuiry Act, anti (>[her statutes. 

Discipline Committee 
Robert Jackson, Chairperum 
Mks Nickcl, Vice-chairperson 

All members of the Counc~l  tcchnici~lly 
serve on the IJisciplinc C'ommitrcc. 'I tic 1 0 1 -  
lowing rnemlws o f  Counc~f \crw o n  the 111%- 
cipline Committee when i t  i$ crmttdering 
policy issues: 

, Peter Ellis 
Rod Sherrell Gih tirid 

1 Joyce McLeod Margarct I h o n  



'I 'r,irir;fwc,r Iievjcw C o = m i t t e e s  a r e  e s t a b l i s h e d  u n d e r  t h e  i m p l i e d  
power f i t  t h e  M i n i s t e r  t o  s e e k  a d v i c e  on m a t t e r s  t h a t  c a n  b e  

i~c:fcirc him and p u r s u a n t  t o  t h c  p r o v i s i o n s  o f  S e c t i o n  
f Z O  s f  t h e  S c h o o l  P - c t ,  The  T r a n s f e r  C o m m i t t e e s  a re  e s t a b l i s h e d  

f f,: 1 c r l q u i r e  i n t o  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
r e a s s i g n a e n t  ~f a t e a c h e r  ( u h e r c  t h e s e  h a v e  b e e n  
d e t e r m i n e d  by t h e  M i n i s t e r  t o  f a l l  w i t h i n  t h e  c r i t e r i a  
f c r  s u c h  r e v i e w s ] ;  

h i  makc xecommcndat ions  t o  t h e  M i n i s t e r  r e g a r d i n g  t h e  
s t a t u s  of t h e  t r a n s f e r  s u b s e q u e n t  t o  t h e  e n q u i r y .  

t : r l<f l .1  t f ~ i -  ~ > r o v i s i o n s  o f  S c c t i o r ;  1 2 0  of t h e  S c h o o l  A c t ,  t h e  
Minister a l o n e  i s  empowered t o  d e c i d e  upon t h e  f i n a l  s t a t u s  
of t r a n s f e r  r e v i e w .  S i n c e  t h e  l e y i s l a t i o n  d o e s  n o t  p e r m i t  
r f l . t c y a t i o n  o f  t h i s  power ,  t r a n s f e r  r e v i e w  committees a r e  i n  
taut a d v i s o r y  t o  t h e  M i n i s t e r .  T h u s ,  t h e  c o n d u c t  o f  a r e v i e w  
o i  a t - r a n s f e r  i s  c o n s l d c r c d  t o  be a  less f o r m a l  p r o c e s s  t h a n  

1 :  .t t iachccl to ct t h c r  a[>i)cl.t l p r c c c s s e s .  

I n  order t o  a s s i s t  cornniit'lec mcmliers i n  t h e  c o n d u c t  o f  t h e  
rtnclri i r y  and t h e  developmcn t of 1-ccommendat ions ,  t h e  f o l l o w i n g  
( i t 1  i t  i t b i  i n c . s  a r e  s u t j c j e s t r d  : 

rt- is c -xpec ted  t h a t  a p p c l l ~ n t s  s h a l l  h a v e  r e c e i v e d  i n  
w r i t i n g  and  p r i o r  t o  t h e  c o n d u c t  of t h e  h e a r i n g s  t h e  
r - casons  f o r  t h c i r  t r a n s f e r .  

N o  documentation s h s l l  be p r o v i d e d  t o  members o f  t h e  
irnnsfcr r c x s i e w  committee i n  a d v a n c e ;  h o w e v e r ,  committee 
n l c r i t l > c r s  w i l l  know t h e  Earnes and  p o s i t i o n s  o f  t h e  p e r s o f i s  
heinq t r a n s f e r - e d  and t h e  s c h o o l  d i s t r i c t ,  and  b e  p r o v i d e d  
w i t h  t h e  d p p r o p r i a t c  addrcsscs  and phone  numbers  o f  t h e  
parties, I n f o r m a t i o n  on t h e  r e a s o n s  f o r  t r a n s f e r  and  f o r  
the a p i w a l  w i l l  br p r e s e n t e d  a t  t h e  h e a r i n g s  w i t h  b o t h  
1';ll i i c r i  It;ld their c o u n s c !  p r e s e n t  ( w h e r e  a p p l i c 3 b l e )  . 
f n ; i t ? d  1 l i o n  tc: t hc x a : ~ r i a l  p r e s e n t e d  by b o t h  p a r t i e s  
d u r i i i a  t . 1 1 ~ .  hcat-ink>.;, thc c o r n ~ i t t c ? ~  may r e q u t s t  a d d i t i o n a l  
informat i o n  ~ h e l - c  k h i  s ;s c:temcci p e r t i n e n t  t o  t h e i r  
dc 1 ibcrations. 

Bath  iur t ics  have the r i g h t  t o  r e p r e s e n t a t i o n  by l e g a l  
ccunscl should t h c y  choose- 

Procedures  to be used d u r i n n  each h e a r i n g  should  be 
r c b u i p + e L <  i ~ i t h  both ~ a l - t i e s  a t  the b e g i n n i n g  of t h e  h e a r i n g  
bcfusc thcsc arc f i n a l i ~ c ~ : ,  C e r t a i n  p r o c e d u r e s  b a s i c  t o  
ar.1- f a i r  i lcar ing 21-i_i qix-er, below: 





, A p p e n d i x  S 

a! [Jpon cornpietion of the hearing, the Chairman and members 
of the transfer review committee should convene to weigh 
the evidence a d  reach a decision on the status of the 
appeal . 

1 1 )  Upon reachinq a final decision, the Chairman of the 
Corruiiit:tee shall submit to the Minister a report of the 
findi~gs w h ~ c h  shall include a wrliten statement of 
the recoirunendation of the committee and a written 
exp!anation/justification for the recommendations. 

c) Thc Minister upon receiving tkLe findings of the Committee 
and in accordance with the provisions of the School Act 
shall report in writing and by registered mail to the 
parties involved regarding the status of the appeal. In 
addition, the Minister or his delegated representative 
shall inform the members of the review committee of the 
decision madc subsequent to their recommendation. 

d )  It is strongly recommended that Chairmen and members 
of the review committee do not discuss the appeal or 
their recommendations beyond the confines of the 
committee. 

The abovc suy~jestions are not meant to preclude the committee 
reachinq its own conciusion on matters related to procedure, 
takiny into account the local circumstances. In addition, 
committee members are reminded that transfer reviews are not 
formal courts of enquiry (or law), and proceedings should be 
k c p t  as informal as possible. 
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FROCEDuWi iiaNDBOOK FOR 

REVIEW CONYfSSION CHAIRMEN 

The purpose o f  t h i s  handbook i s  t o  a s s i s t  Chairmen o f  Review Commissions i n  
adop t i  ng app rop r i a te  procedures d u r i  ng Review Canmi sson Hear i  ngs and t o  
c l a r i f y  t h e  responsi  b i  1  i ti es and a u t h o r i t y  o f  the Commi s s i  on. The Chairman 
should l o o k  upon t h i s  document as a  s e t  o f  guidel ines,  n o t  as a  p r e s c r i p t i v e  
d i  r e c t i  ve. 

A. THE AUTHORITY OF A REVIEW COMMISSION 

U n l i k e  Boards o f  Reference which are q u a s i - j u d i c i a l  i n  nature and 
f unc t i on ,  Review Commissions i n v o l  ve reviews o f  p ro fess iona l  judgement, 
as i t  app l ies  t o  the  te rm ina t ion  o f  teaching con t rac t s  f o r  l e s s  than 
s a t i s f a c t o r y  teach ing performance. 

Under the  I n q u i r y  Act  o f  the prov ince a  m i n i s t e r  i s  empowered t o  . . . 
"appo in t  commissioners o r  a  so le  commissioner t o  i n q u i r e  i n t o  and t o  
r e p o r t  on the s t a t e  and management o f  the business, o r  any p a r t  o f  the 
business, o f  t h a t  m i n i s t r y ,  .. .". 
S p e c i f i c a l l y ,  a  Review Commission i s  author ized t o  i n q u i r e  i n t o  the 
"admini s t r a t i o n  o f  j u s t i c e "  and the app l i ca t i on  o f  the p rov i s i ons  o f  the 
School Act  and Regulat ions i n  a  school board's dec is ion  t o  terminate  a 
teacher ' s  appointment o r  con t rac t  under Sect ion 123 o f  the  School Act .  
The powers and p r i v i l e g e s  o f  the Commission are descr ibed i n  Sections 5, 
12, 15, and 16 o f  the  I n q u i r y  Act  (Appendix 8 )  i n  c a r r y i n g  ou t  t h i s  
i nqui ry  . 

B e  LEGAL AUTHORITY, PROCEDURES, AND TERMS 06 REFERENCE OF A REVIEW 
COMMISSION 

i eaa l  Author i  t v  

Sect ion 130 (1) Except i n  the  case o f  a  teacher on a probat ionary  
appointment, a  teacher whose appointment o r  c o n t r a c t  
has been terminated by a  board under Sect ion 123 o f  
t h e  Act  may, w i t h i n  10 days o f  r e c e i p t  o f  n o t i c e  o f  
te rm i  nat ion,  and i n  accordance w i t h  the  regul at4 ons , 
r e q u e s t  t h e  M i n i s t e r  t o  d i r e c t  t h a t  a Review 
Conrrni ss ion review the term$ nat ion.  

Procedures 

See Flow Chart  (Appendix " B " )  
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( A )  Notice of termination received from the School Board. 

Section 126 The board shall without delay report t o  the 
m i n i  s t r y  a termination, dismissal or  suspension 
of a teacher in the school d i s t r i c t ,  w i t h  the 
reasons for  i t .  

(Bj To qua1 i fy  for  a review, a teacher must apply i n  w r i t i n g  by regis- 
tered mail t o  the Minister within 10 days of receipt  of notice of 
termination. 

Regulation 68 f 129, 130) 
All requests for  appeal or review shall be made 
i n  writing, w i t h  copies to  the board concerned. 

Regulation 69 (129, 130) 
All requests for  appeal or' review and any other 
correspondence connected w i t h  such action shall 
be transmitted by registered mail . 

( C f  The Director of Teacher Services, on behalf of the Minister, 
no t i f i es  the School Board t ha t  the teacher has requested a review 
of hislher termination and tha t  the Board provide reasons for  the 
termination. 

Regu la t ion 70 (129,  130) 
Upon receipt  of a request for  an appeal or 
review, the Minister shall notify the board 
concerned, and the boar- 1 , w i t h i n  5 days of 
the receipt  of the notice, deliver to  the 
Minister a fu l l  statement of the reasons for the 
notice of dismissal or termination of contract,  
and shall a t  the same time provide the teacher 
with a copy- 

(D) After receipt of the school board's reply, the Director of Teacher 
Services, on behal f of the Minister, establishes a Review Commis- 
sion. 

Secticn 120 (2 )  On receipt  of a request under subsection ( I ) ,  the 
Minister shall d i rec t  the chairman of one of the 
Review Co=ions established under t h i s  A c t  to  
proceed without delay w i t h  a review of the 
t e m i  nation. 
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(E) Membership o f  t he  Committee 

Sect ion 130 ( 6 )  Each Review Commission sha l l  cons i s t  o f  

( a )  a  chairman appointed by the M in i s t e r ,  from 
among persons qua1 i f i e d  under paragraph ( b )  
w i t h i n  the  5 years  immediately preceding the 
date o f  h i s  appointment; 

I b f  2 members appointed by the M in i s t e r ,  one o f  
whom s h a l l  be from among persons nominated 
by t he  execut ive o f  the B r i t i s h  Columbia 
Teachers' Federat ion and one o f  whom sha l l  
be f rom among persons nominated by the 
execu t i ve  o f  t he  B r i t i s h  Columbia School 
Trustees Associat ion,  and each o f  whom, 
s h a l l  be 

( i )  a c t i v e l y  engaged i n  education i n  the 
P rov i  nce , as evidenced by appoi n  tnient 
t o  the s t a f f  o f  a board, co l lege ,  
p r o v i  n c i  a1 i n s t i t u t e ,  u n i v e r s i t y  or 
some o ther  educational i n s t i t u t i o n  o r  
o rgan i za t i on  es tab l i shed  under t h i s  
~ c t ,  the College and I n s t i t u t e  Act  o r  
the U n i v e r s i t y  Act; - and 

( i i  n o t  a member o f  the s t a f f  o f  e i t h e r  
t h e  B r i t i s h  C o l u m b i a  T e a c h e r s '  
Federat ion o r  the  B r i t i s h  Col umbi a  
School Trustees Associat ion.  

Admi n i  s t r a t i  ve 

Each year, t he  execu t i ve  o f  the B.C.T.F. and the B.C.S.T,A. 
p rov ides nominees t o  serve on Review Commissions. I n  the past ,  
charimen have been se lec ted  from among the ranks o f  r ecen t l y  
r e t i  r ed  School Superintendents (normal l y r e t i  r ed  w i t h i n  the 7 a s  t 5 
years)  = 

The number o f  Review Commissions i s  determined by the number QP 
appeals. The M i x i s t e r  i s  responsr'b!e (SectSon 130 ( 5 1 )  f o r  the 
appointment o f  Review Commi s s i  ons. L e t t e r s  o f  appoi ntmcnt are 
d ra f t ed  by the D i r e c t o r  o f  Teacher Services, over the M i n i s t e r ' s  
s i  gnature. 

Sect ion 130 (51 The M i n i s t e r  s h a l l  appoint,  when requ i red,  the 
number o f  Review Cornmissf ons he c o n s i d e r s  
necessary. 
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The term o f  Review Commission members i s  normal ly one year, b u t  by 
~ e c t T 1 3 0  (71, "Members, i nc l ud ing  the  chairman, sha l l  h o l d  a t  
the p l  easure o f  t he  M i  n i  s t e r .  " 

( F f  P o t e n t i a l  Review Comi  ss ion members are  r e c r u i  tecl by  telephone; 
verba l  acceptance i s  fo l l owed by formal l e t t e r s  o f  appointment from 
the M i n i s t e r .  (Appendix 1 )  

(G) Once t he  members have f o rma l l y  accepted t h e i r  appointments i n  
w r i  ti ng , t h e  Di  r e c t o r  o f  Teacher Services ma1 1 s  , by r e g i  s  t e r e d  
post ,  a1 1  p e r t i  nent  mate r ia l  and i nformat i  on, i n c l  ud i  ng the t h ree  
( 3 )  l e s s  than s a t i s f a c t o r y  repor ts  t o  the chairman. 
(Regu la t ion  71) 

8 Regula t ion 7 1  ( 130) 
Where a  board submits r epo r t s  under Sect ion 65 t o  
a  Review Commi s s i  on, t he  cornmi s s i  on s h a l l  r equ i  r e  
t h a t  the  board a1 so f i l e  any o t h e r e m  r e p o r t s  
i ssued  between the date o f  t he  f i r s t  and the 1  a s t  
such repor t .  

( H )  The chai  rman i s  responsi b l  e  f o r  maki ng a1 1  necessary arrangements 
as t o  t ime and p lace the review hear ing w i l l  be he1 d. 

The terms o f  Reference o f  t h e  Review Commission are de f ined  i n  
Sec t ion  130 ( 3 )  and (41 o f  the School Act,. 

Sect ion 130 ( 3 )  The Review Cornmi s s i  on desi  gnated under  subsect ion 
( 2 )  s h a l l  , i n  accordance w i t h  the regu la t i ons ,  
i n v e s t i g a t e  and review the  mat te rs  r e f e r r e d  t o  
it, and con f i rm  o r  reverse t he  a c t i o n  o f  the  
board; and the dec is ion  o f  the Review Commission 
i s  f i n a l  and b i nd ing  on the teacher and t he  
board. 

Sect ion 130 ( 4 )  Where a  Review Commission d i r e c t s  t h a t  the  a c t i o n  
o f  the  board be reversed, t h e  board s h a l l  
promptly r o i  ns ta te  the teacher*  

(1)  The t i m e - l i m i t  on dec is ions by Review Commissions i s  s e t  by 
Regula t ion / 3 .  

Regula t ion 73 (1 )  
A board o f  reference o r  a review commission 
s h a l l ,  sub jec t  t o  subsect ion ( 2 ) ,  make i t s  
dec i s i on  w i t h i n  30 days z i f te r  t he  m i n i s t e r  r e f e r s  
an appeal o r  d i r e c t s  a  review, as the  case may 
be. 
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Regulat ion 73 ( 2 )  
Where a  board o r  commission does n o t  make a 
dec is ion  w i t h i n  the  t ime s e t  ou t  i n  subsection 
(11, t he  chairman o f  the board o r  com~~l iss ion 
s h a l l  n o t i f y  tne  m i n i s t e r  o f  the reason f o r  the 
delay and the  m i n i s t e r  may extend t he  per iod  f o r  
making the  dec is ion  o r  order  t h a t  the dec is ion be 
made immediately. 

( 3 )  A t  the  cone1 t isioi i  o f  the hearing, t h e  chairman o f  the Review 
Commission advises the M i n i s t e r  and a l l  concerned p a r t i e s  o f  the 
Commissions' dec is ion.  (Regu la t ion  74) 

Regula t ion 74 (129, 130) 
The chairman o f  a  Board o f  Reference o r  Rcv iew 
Commission s h a l l  , w i t h i n  3 days o f  reaching a  
dec is ion,  n o t i f y  the teacher, the board, and t h e  
m i n i s t r y  o f  the dec is ion  o f  the Board o f  Refer- 
ence o r  Review Commission, and s h a l l  forward t o  
t he  m i n i s t r y  t he  documents o r  c e r t i f i e d  copies 
t he reo f  examined by the  Board o f  Keference o r  
Review Commi s s i  on. 

( K )  The D i r e c t o r  o f  Teacher Services keeps a1 1  documents permanently, 
and c o n f i d e n t i a l l y  on f i l e .  A f t e r  one year, a l l  docunlentation i s  
micro f i lmed.  (Pegu la t ion  7 5 )  

Regula t ion 75 (129, 130) 
The M i n i s t e r  sha l l  r e t a i n  f o r  no t  l ess  than 60 
days a l l  documents o r  c e r t i f i e d  copies thereof  
forwarded t o  him by the  chairman o f  a Board o f  
Reference o r  Review Commi s s i  on. 

( L Honoraria 

The chairman o f  a  Review Commission i s  e n t i t l e d  t o  an honorarium o f  
$200.00 and a member $100.00 p l u s  expenses f o r  each day t h a t  the 
Review Commission meets unless the chairman i s :  

( a ;  employed by a p u b l i c  agency ( eo l f  ege o r  school hoard); 

fb )  salaried and pa id  w h i l e  absent. 

I n  the  case o f  ( a )  o r  (b)  above, employing a u t h o r i t i s  may b i l l  the 
M i n i s t r y  o f  Education f o r  sa la r y  compensation f o r  1  ass o f  serv ices 
a t  a r a t e  n o t  t o  exceed $200-00 a day f o r  the chairman and 8100.00 
a  day f o r  each member. 
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The f low c h a r t  i n  Appendix "B" sets  o u t  sequent ia l l y  the  sect ions o f  t he  
Ac t  and Regulat ions as they re1 a t e  t o  the r e p o r t  w r i t e r s ,  the  Board, t he  
teacher, and the  Review Commission. 

THE NATURE AND CONTEXT OF THE HEARING 

A Review Comiss ion  may be descr ibed as a  s t ruc tu red  i n q u i r y  i n t o ,  and 
eva lua t ion  o f ,  a dec is fon made by school d i s t r i c t  admin is t ra to rs  t o  
termi  natc a  teacher f o r  unsa t i s f ac to ry  performance. I n  design, the 
Review Commission i s  s i m i l a r  t o  commi ssions o r  boards o f  i n q u i r y  
apposfited by the  l e g a l  o r  the  medical profession.  

The p r i n c i p a l  r o l e  o f  the Chat rman of the  Review Commission i s  t o  ensure 
t h a t  the hear ing i s conducted expedi t i o u s l y  and e f f i c i e n t l y  w i t h  equal 
cons idera t ion  f o r  procedural f a i r ness  and t ime l iness  i n  ad jud i ca t i ng  the  
appeal . The Chairman has t he  responsi  b i l  i ty  o f  apply ing the co l  l e c t i  ve 
professional  judgement o f  t h e  Commission t o  the  appeal and has the  
responsi b i  l i ty o f  overseei ng t he  j u d i c i  a1 proceedings. 

i n  v i r t u a l l y  a1 1 cases both the  board and the  teacher w i l l  be represent-  
ed by counsel , which i n  some ways, ass i s t s  the  Chai rman i n  assur ing t h a t  
t h e  proceedings f o l l o w  the  p ro toco l  o f  a  f a i r  hearing. However, the 
Chairman must no t  l o s e  s i g h t  o f  the  profess ional  aspects of the review, 
t h a t  he i s  i n  charge o f  the hearing, and the hear ing i s  no t  a courtroom. 
Occasions w i l l  q r i s e  i n  which there  w i l l  be a  d ispute between counsel s  
regard i  ng procedures, admi s s i  b i  1  i ty  o f  ev i  dence, and so f o r t h ,  1  eavi  ng 
you, the Chairman, t o  r u l e  on the dispute, 

The fo l lowirrg gu ide l ines  may a s s i s t  you i n  reso l  v ing these disputes: 

1. Ask counsel t o  c l a r i f y  t o  the  Commission how t h e i r  pos i t i ons  w i l l  
a s s i s t  the  Commission i n  reaching a dec is ion i n  the case. Ca l l  a  
recess t o  consider the p o s i t i o n  o f  your  two other  members. Don ' t  
debate among the  Commi ss ion before counsel . 

2, I f  the d ispu te  i s  fundamental t o  the case and you are no t  s a t i s f i e d  
t h a t  you can g i ve  appropr ia te  d i r e c t i o n  t o  counsel , seek advice from -.. 
the Attorney-General ' s o f f i c e .  I ne D i  r e c t o r  o f  Teacher Services 
w i l l  a s s i s t  you i n  t h i s  regard. 

3- Remember, there  is a p ro fess iona l  encumbrance upon counsel o f  bo th  
p a r t i e s  t o  a s s i s t  the  Commission i n  i t s  dut ies ,  espec ia l l y  a  commi s- 
s i  on composed o f  p ro fess iona l  educators r a t h e r  than f awyers. Take 
counsel as ide and remind them of such an ob l iga t ion ,  i f  necessary. 
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4. Press counsel t o  be specif ic  and e f f ic ien t  in thei r  presentations, 
i n t h e i r  examination and cross-examination of witnesses. If the 
Commission believes tha t  a point has been made to  i t s  sa t is fact ion,  
d i r e c t  counsel t o  press on to the next point i n  evidence. Meander- 
i n g  and vagueness during the hearing leads t o  a dissipaton of 
purpose and an unnecessary increase in frustrat ion and costs.  

Do ?RE HEARING DUTIES AND CHECKLIST 

CHECKED 

Upon the members o f  the Review Comni ssion being named 
by the Ministry, confirm w i t h  the Ministry and the 
members named t h a t  they currently are e l ig ib le  to s i t  
as  described i n  Section 130 of the School Act. 

Clarify with the Minister how costs shall be covered 
and reimburse for: 

- the Commission members 

- the meeting room 

- clerical  services 

- cof fee/refreshments 

(The Ministry guide1 ines for  claiming fees and expen- 
ses may cl a r i  fy these procedures. ) 

Arrange for  a suitable location for  the hearing. 
Confirm w i t h  counsel tha t  the location i s  sui table,  A 
"neutral " location nay be necessary i f  the case i s  
contentious or has a1 ready recei ved 1 ocal pub1 i c i  ty . 
Block a number of days with both counsels for the 
hearing. Press counsel , i f  necessary, to  s e t  aside an 
uninterrupted number of days for the hearing rather 
than a ser ies  of days over an extended period of time. 

Ask each counsel t o  identify the number of witnesses 
they will be cal l ing and t o  estimate the number of 
days necessary t o  complete the hearing. You can 
request t h a t  t h i s  estimate be expressed i n  writing i f  
you w i s h ,  If not, a t  l e a s t  record the estimates and 
remind both counsels i f  i t  appears tha t  they will 
overrun the estimated time. Such i s  expected ~f them 
i n  a regular court  se t t ing and judges show 1 i t t l e  
to1 erance f o r  poor estimates. 



6 ,  Assure through counsel that  the i r  witnesses are avail- 
able for  the hearing. Advise legal counsel tha t  you 
may ask them t o  jus t i fy  the relevance of the testimony 
of each witness. Character witnesses are not accept- 
able. 

7. Select a consistent s t a r t  and f in ish  time for  the 
daily s i t t ing .  Typically the hearing i s  9:00 a.m. to  
12:00 p.m. and 1:OQ p.m. to  4:00 p.m. o r  1:30 p.m. to  
4:30 p.m. Evening sessions may be scheduled to  
complete review w i t h i n  estimated time1 i nes. 

8. Arrange for the following: 

( a )  a bible for swearing i n  witnesses 

( b )  a good tape recorder w i t h  sequentially numbered 
tapes 

( c )  materials to  record evidence 

( d l  water fo r  counsel and witnesses 

( e l  duplicating services close a t  hand, i f  possible 

( f )  a highliner f e l t  pen (wide t i p )  

( g )  security for evidence 

( h )  a process for  identifying exhibits  e.g. B1, 82, 
53, etc. for  Boards exhibits;  TI, T2, T3, etc .  
fo r  Teacher exhibits 

9 .  Meet w i t h  your comission members prior t o  the hearing 
to establ i sh protocol, such a s  : 

l a )  the procedure by which the members can ask 
questions of witnesses and counsel 

( b )  the procedure for reviewing evidence and writing 
deci si ons 

I c 1 the necessity for  conf i denti a1 i ty 

10- Clarify w i t h  the Minfstry i t s  role  d u r i n g  the hearing, 
(Contact person - Director o f  Teacher Services, 
356-2451 ) 
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11. Ident i fy a contac t  person i n  the Attorney-General ' s 
o f f i c e  and the  teiephone number of the contact  person. 
(Derek Final 1 , Senior Sol i c i  t o r ,  Legal Services 
Branch, M i  n i  s t r y  of the  Attorney General , 384-4434 1 

E, STATUS REQUIREMENTS OF THE HEARING 

A t  the outse t  of the hearing there  w i 3  1 be a t  l e a s t  seven people i n  the 
room (e igh t  people i f  e i t h e r  counsel has arranged f o r  a cour t  repor te r )  
- the  three  members o f  t he  Review Commission, the two counsels, the 
teacher in  question and probably the Superintendent of School s , repre- 
sent ing the Board. On occasion, Board members may at tend as  observers. 

Introduce the Review Commission and ask counsel t o  intro-  
duce themsel ves and t h e i r  c l  i en t s  . 
Following introduct ions i t  i s  important t o  r a t i f y ,  f o r  the 
record, the agreement from both counsels t h a t  the following 
requirements have been met: 

1. t h a t  the Review Commission has been properly const i -  
tuted i n  compliance with the Inquiry Act and the 
School Act (Section 130). -- 

2 .  t h a t  the hearing has been duly and properly cal led.  

Note: I f  there  i s  disagreement from e i t h e r  or  both 
counsels on the  s t a t u s  of the Review Commis- 
s ion ,  make note and ask for  c l a r i f i c a t i o n .  I f  
t he re  has been an e r r o r  in  cons t i tu t ing  o r  
e s t ab l i sh ing  the  Review Commission, contact the 
Ministry immediately. 

F. PROCEDURAL REQUIREMENTS OF THE HEARING 

Seek agreement from both counsels on the following: 

I. who shal l  be authorized t o  at tend the hearing. 
Typically the hearing i s  closed t o  the press and 
pub1 i c .  

2. t h a t  witnesses will  be sworn i n .  
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3. that witnesses shall b? excluded until they are called 
upon t o  give evidence. (There may be some debate 
about; when the superintendent i s  to give evidence i f  
he i s  the Board's representative a t  the hearing and he 
has written the second or third report. The problem 
i s  do you receive the reports i n  sequence or do you 
break sequence and have the superintendent go f i r s t ?  
There i s  precedents for both ways.) 

4. that  exhibits and evidence be placed before the Review 
Commission in sequence. 

5 .  t h a t  no new or additional evidence will be introduced 
during the summation by counsel. 

6.  t h a t  exhibits shall be identified and numbered. 

7. that theBoard4s evidencewill be f i r s t *  

8. t h a t  counsel will be prepared and be as concise as 
possible i n  their  presentations before the commission. 

9. have counsel identify and agree to exchange documents 
which they will rely on during the case. 

G. TECHNICAL REQUIREMENTS OF THE SCHOOL ACT AND REGULATIONS 

Prior to hearing evidence, assure that the technicai aspects of the 
School Act and Regulations have been fo1 lowed by a1 1 parties and t h a t  
such i s  acknowledged by the counsels. If there are any major discrepan- 
cies the Review Commission should weiqh the i r  effects won the case 
prior t o  hearing evidence. You may" wish t o  contact 'the Attorney 
General k off ice for advice prior t o  making a decision i f the Review 
Commission be1 i eves a major di-screpancy has jeopardized the case. 

I .  Were the three reports written in accordance w i t h  
Regul ation 65? 

2. If there i s  one or more reports by a principal was the 
report or  reports written -ln accordance w i t h  Regula- 
t ions 93 and 94? 

3 -  Was the request for review i n  accordance with Regul a- 
t ions 68, 69 and Section 130(1) of the School Act? 
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4. Did the Board adhere to  the time constraints of 
Section 123 of the School Act? 

5. Was Regulation 9 followed? 

6. W a s R e g u l a t i o n 6 5 ( e ) ( i ) e n a c t e d , a n d , i f s o , w e r e t h e  
time constrai nts fol 1 owed? 

H. THE EVIDENCE 

Typically, the structure of the hearing d u r i n g  the g i v i n g  of evidence 
fo l l  ows th i s  pattern: 

I. Counsel for  the Board will p u t  before the Review Commission the 
three reports and supporting documents. This will be done through 
the report wri t e r s  as evi dence-i n-chi e f .  

2. After each witness gives evidence-in-chief the counsel for the 
teacher has the opportunity to cross-examine the witness. 

3 .  The counsel for the Board has the r i g h t  to  p u t  questions to the 
witness a f t e r  cross-examination i f  new information has been rai sed 
d u r i  ng the cros s-exami nation. 

4. Cou~sel for the teacher, in most cases, will hava the teacher g i v e  
evidence-in-chief. The same pattern as i n  2 and 3 follows. 

5. A request by e i ther  counsel may be made to examine witnesses other 
than the report writers and the teacher. If such a request i s  made 
the Review Commission must establ i sh the fol l  owi ng: 

( a )  that  witnesses other than the report writers and the teacher 
a re  necessary i n  order for the Review Comrnissi~n to make an 
informed decision i n  the case. I t  i s  the obligation of the 
counsel making a request for  further witnesses t o  show the 
re1 evancy of his request. 

( b )  tha t  not accepting more witnesses has net precluded ei ther  s i d e  
from the r i g h t  of natural just ice.  This i s  especially true in 
dealing with a request from the teacher's counsel who should 
have a ful l  opportunity to  meet the case against his c l i en t .  

Note: It i s  important to establish w i t h  each counsel the number of 
days required to  hear the evidence, Do t h i s  prior to the 
hearing. I f  e i ther  counsel thereafter  requires more time 
than estimated, i t  i s  the responsibility of the counsel to 
just ify the extended time requested. 



I.  THE SUMMARY 

The case wil 1 be summarized i n  argument by both counsel s. This i s  a 
most important time for  the Commission t o  c la r i fy  the essence of the 
argument on both sides. Although the Chairman can request written argu- 
ment i t  i s  not often done because i t  tends t o  prolong the case and is 
seldom us2d unless the subtlety of the case demands the accuracy of a 
written statement. 

The order of presentation of the argument i s  the same as the order for  
the evidence: the Board's counsel will give argument; the teacher's 
counsel will follow w i t h  h i s  argument and the Board's counsel has the 
opportunity for  a snort  rebut ta l ,  Remind both counsels that  there 
should be no new evidence in t rodxed  during the argument. A t  any ra te ,  
each counsel will quickly respond i f  the other t r i e s  to introduce new 
evi dence. 

J. WEIGHING THE EVIDENCE 

Appendix "C" has been attached t o  a s s i s t  the members of the Review 
Commission in weighing the evidence p u t  before them. The "indicators of 
competency" ci ted i n  Appendix "C" are a compilation of teacher behaviors 
referred to by former Review Comi ssions in the i r  decisions, and the 
ski 11 s assessed by t r a i  n i  ng ins t i tu t ions  pri or to  reromnendi ng a candi - 
date for a teacher's c e r t i f i c a t e .  

Note t h a t  the teacher s k i l l s  and behaviors in Appendix "C" have n o t  been 
"weighted", nor i s  there significance i n  the category t i t l e s  other than 
for reasons of organization. 

THE REPORT OR DECISION 

Note that  Regulation 73  1 imjts the time from the beginning of the hearing to 
the decision to  th i r ty  (30) days, If  you expect t o  riin over th i s  time 
l i n i t ,  clsk the Ministry for  an extension of time. Also note Regulation 74 
and 35 which have to  do with notif icat ion of the part ies and retention of 
Oociiments. 

A suggested w t l  ixe  for the wri t t eo  decision fo!! ows as  a gujde! ine, not as 
a prescri pt ivs approach t o  the report-  
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1. Introduction 

A review of the procedures followed and confirmation of agreement on 
technical matters : 

- l i s t  of Review Commission members 

- names of counsel s ,  teacher, superi ntenden t 

- outline of s t a tu to r j  authority of Review Commission 

- terns of reference of Review Commi ssion 

- 1 i s t  of procedural questions p u t  to counsel 

- 1 i s t  of those authorized to attend the hearing 

- 1 i s t  of witnesses and t i t l e s  called by Board's counsel 

- l i s t  of witnesses and t i t l e s  called by teacher's counsel 

- description of hearing procedures, incl uding dates and length of time 
seated, number of witnesses examined, description of evidence p u t  
before the Conmission ( i n  general terms), and rulings made by the 
Chairman over the course of the hearing. 

2. The Evidence 

( a )  A description, i n  sequence, of the weaknesses ci ted by the report 
wri ters  regarding the teacher's competence high1 i ghting the 
c r i t i c a l  and thematic weaknesses, and actions for  correction t h a t  
the d i s t r i c t  off i c i  a1 s and p r i  nci pal ( s )  used. 

t b )  A description, i n  sequence, of the teacher's responses i n  1 ight of 
the  report and counsel for  the teacher's analysis of the si tuat ion.  

Note: The argument should include a l l  of these c r i t i c a l  issues. 

3 ,  The Review Comi ssion' s Anal ys i  s (Sumnary 

T h i s  section should include the Review Commission's weighing of thc 
evidence and evaluation o f  t h e  significance of the important i t e m s  t o  
the over-all case, 

4 - Concl usi on 

This section deals w i t h  the Review Commission's decision whether to 
uphold the Board's decision to  terminate or to re ins ta te  the teacher. 
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5 .  Appendices 

This  sec t ion  inc ludes an annotated l i s t  s f  the  e x h i b i t s  pu t  before the 
Review Commission. The annotat ion should be b r i e f .  I f  the  Review 
Commission has any recommendations f o r  e i t h e r  t he  Board o r  the teacher, 
o r  both, such recommendations should be inc luded  i n  t h i s  sect ion.  
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CHAPTER 198 

[Act administered by the Ministry of Provincial Secrerary and Govc~rri~rietzf SPI-\,iccsf 

PART 1 
Interpretation 

X.  The minister presiding over any ministry of the public service of British 
Columbia may at any time, under authority of an order of the Lieutenant Governor in 
Council, appoint commissioners or a sole commissioner to inquire into and to report on 
the state and'management of the business, or any part of the business. of [hat rninisrry, 
or of any branch or  imtitution o f  the executive government of the province named in 
the order, whether within or  without that ministry, and the conduct of any person in tllc 
service of that ministry or of the branch or institution named, so far as i t  relates to his 
official duties. 

RS 1960- 1 12-2. 1977-75- 1 

Commissioner's oath of off~ce 

2. Every commissioner appointed under this Part shall, before entering on lhc 
duties of his office, take the following oath before a justice or cornn~iss~oner for rakirlg 
affidavits within British Columbia, namely: 

i .  A.B.. swear {oraffirm. as rhecatc ~nsyhc]  !hat I wrll truly and h~rhfull! cxec'urc rhc powc15 
and duties enrrusted to me by appointment as cornnil\stoncr undcr Ihc Inqurn Acf. acccsrd~nj: lo l i ~  
best of my knowledge and judgnienr. (So  help rnc God.] 

RS1960-112-3. 1977-75-37 

Powers of commissioners 

3. Every commissioner appointed under this I'art may, for [he inquiry, entcr i r r t o  
and remzin in any Provincial public office or instirution, and shall h;ivc. access LO evcry 
part of it. and may examine all papers, documents, vouchers. rccosds and t~ooks of 
every kind belonging to i t .  

RS I9N-I 12-2 

Power to allow counsel 

4, ( I )  The commissioners or  commissioner rllay allow a pcr\c)11 w t l t ~  conduct 
is being investigated undcr {his Parr, and shall ailow a person alzalnst w l ~ o n l  a n y  charge 
is made in the course of an inquiry. to bc represented by coun\cl 

(2) No report shall be made under this I'm aptins( a ~ c r s o n  u n t i l  r-ca%)nat)le 
notice has been _eiven to him of  the charge of  n~isconducf alleged aparrl\[ I l i i l i ,  I IOI -  11nlr1 
fie has been ailowed full oppofiuni~y to be h a r d  in pcrstm I!! i)? c t ) t ~ ~ t s e l .  

KS!Tfl- l f 2-5 

I'ower to summon witnesses 

5. ( 1 )  The commissioners or comm~ssioner appointed to corrdcct an inquiry 
under this Part may, by summons, require the artendance as a witness before them. at it  

place and time mentioned in the summons, of any person, and may in a similar manner 
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by summons require any person to bring and produce before them all documents, 
writings, books, deeds and papers in his pssession, custody or power touching or  in 
any way relating to or concerning the subject matter of the inquiry. 

(2) The person named in and served with the summons shall attend before the 
commissioners or  commissioner and answer on oath all questions touching the subject 
matter of the inquiry, and shall produce all documents, writings, books, deeds and 
papers according to  the tenor of the summons. 

43) For this section and the inquiry, the commissioners or commissioner have or 
has the powers of a judge of the Supreme Court for compdling the attendance of 
witnesses and of examining them under oath, and compelling the production and 
inspection of documents, writings, books, deeds and papers. 

R S l W - I  12-6. 

i"ceguiatisrrs 

6, The Lieutenant Governor in Council may make regulations respecting all 
inquiries under this Part, or may make an order respecting a specific inquiry, providing 

remuneration of commissioners; 
remuneration of witnesses; 
allowance to witnesses for vehicle use and maintenance; 
incidental and necessary expenses; and 
generally, for all acts, matters and things necessary to enable complete 
effect to be given to this Part. 

RS1960-112-7; 1977-53-1; 1983-10-21. effective October 26, 1983 (B.C. Reg. 393183). i 

PART 2 
Interpretation 

7. In this Part "commissioners" includes a sole or surviving commissioner. 
RS1960-315-2. 

Appointment of commissioners 

8. Whenever the Lieutenant Governor in Council thinks it expedient to inquire 
into any matter relating to the election of any member of the Legislative Assembly, past 
or present, or into and concerning any matter connected with the good government of 
the Province, or the conduct of any part of the public business of i t ,  including all 
malters municipal, or the administration of justice in it, or into payments or 
contributions for campaign or other political purposes, or for the purpose of obtainins 
legisiation. or obtaining influence arid support for franchises, charters, or any other 
rights or privileges, from the Legislature or government of the Province by any person 
or corporation or by any of the promoters, directors or contractors of that corporation, 
or by any other person in any way connected with, representing or acting for or on 
behalf of that corporation or any of the promoters, directors or contractors. the 
Lieutenant Governor in Council may by commission titled in the matter of this Act. and 
issued under the Great Seal, appoint commissioners to inquire into the matter. 

RS19M-315-3 

Death or retirement of commissioner 

9. (1) In case any of the commissioners appointed, if there is more than one, 
die, resign or become incapable to act, the surviving or continuing commissioners may 
act in the inquiry as if he or they had been appointed to be sole commissioner. 

7 201 1184 
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(2)  !n case of the death, resignation or incapacity of a sole commissioner, a 
commission under this Part may be issued to a new commissioner or commissioners, 
according to the will of the Lieutenant Governor in Council, and all the provisions of 
this Part concerning commissioners appointed to make an inquiry apply to the surviving 
or  continuing or  new commissioners. 

RS1960-315-4. 

Commissioners' oath of office 

PO. Every commissioner appointed under this Part shall, before entering on the 
duties of his office, take the following oath before one of the judges of the Supreme 
Court, or  the judge of any County Court: 

I .  A.B.. swear [oraffirm. as the case may be) that I will truly and faithfully execute the powers 
and trusts vested in me by His Honour the Licutenaai Governor in Coiiicil. under :he hquiry Act, 
according to the best of my knowledge and judgment. ]So help me God.] 

RS 1960-3 15-5. 

Notice of appointment of commission 

1 I. Notice of the appointment of commissioners appointed under this Part, of 
the purpose and scope of the inquiry which they are appointed to make, and of the time 
and place of holding their first meeting, shall be published in the Gazette and in a 
newspaper published or circulating in the county in which the inquiry is to be held. 

RS 1960-315-6. 

Protection of commissioners 

12. A commissioner appointed under this Part has the same prorection and 
privileges, in case of an action brought against him for an act done or omitted to be 
done in the execution of his duty, as are by law given to the judges of the Suprernc 
Court. 

R51960-315-7: 1975-37-16. 

Appointment of staff 

13. Commissioners appointed under this Part may appoint, and at their pleasure 
dismiss, a secretary, and also, with the consent of the Lieutenant Governor in Council, 
appoint as many clerks and stenographers as necessary for conducting the inquiry, and 
pay to the secretary, clerks and stenographers salaries and allowances fixed arid 
provided by the Lieutenant Governor in Council. 

KS 1960-3 15-8 

Duty of commissioners to conduct inquiry, and to report 

14- ( 1 )  The commissioners appointed to conduct an inquiry under this Part 
shall, as soon as convenient, carry out and complete the inquiry entrusted lo them, and 
may hold meetings they think necessary, and shall repori :ct the Lieutenant Chvernor in  
Council their findings with reference to the matters ronip:-ised within the inquiry. 

(2) Every report the commissioners make to thc :,:..:itenant Governor in Council 
under this Part shall be laid before the Legislative Asser::bly within 15 days after thc 
report is made, if the Legislative Assembly is then sitting, or if not, then within 15 days 
after the opening of the next session of the Legislative Assembly. 

RS 1960-3 15-9. 

3 
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85 ,  (1) The commissioners acting under a con~mjssion issued under this Part, 
by summons, may require the attendance as a witness, at a place and time mentioned in 
the summons, which time shall be a reasonable time from the date of the summons, of 
any person, and by summons require any person to bring and produce before them all 
documents, writings, books, deeds and papers in his possession, custody or power 
touching or  in any way relating to or concerning the subject matter of the inquiry. 

(2) Every person named in and served with a summons shall attend before the 
commissioners and answer on oath, unless the commissioners direct otherwise, all 
questions touching the subject matter of the inquiry, and produce all documents, 
writings, books, deeds and papers according to the tenor of the summons. 

RS1960-315-10. 

Power Lo compel attendance of witnesses 

16, (1) If any person on whom a summons has been served by the delivery of it 
to him, or by leaving it at his usual place of abode, fails to appear before the 
commissioners at the time and place specified in the summons, or having appeared 
before the commissioners refuses to be sworn, or answer questions put to him by the 
commissioners, or to produce and show to the commissioners any documents, writings, 
books, deeds and papers in his possession, custody or power touching or in any way 
relating to or concerning the subject matter of the inquiry, or if a person is guilty of 
contempt of the commissioners or their office, the commissioners have the same 
powers, to be exercised in the same way, as judges of the Supreme Court in the like 
behalf. 

(2) AII jailers, sheriffs, constables, bailiffs and all other police officers shall aid 
and assist the commissioners in the execution of their office. 

RSIY60-315-1 I .  

Power to make rules 

17.. 'The Lieutenant Governor in Council may, by order, make provision, either 
generally in regard to all comn~isstons issued and inquiries held under this Part, or 
specially in regard to any commission and inqtiry, for 

(a) remuneration of commissioners; 
(b) remuneration of witnesses; 
(c) allowances to witnesses for travel and maintenance; 
(d) incidental and necessary expenses; and 
(e) generally, for all things necessary to give complete effect to this Part. 

RS1960-315-i2; 1977-53-1. 

Appropriation 

18- The costs and expenses incurred in connection with a conlinission issued and 
it~quiry held iiirdei this Part shall, in the abssme of a special appropriation of the 
Legislature available for tha! purpose, be paid aul of the consoiidated revenue fund. 

tZS!35@-3!5-13. 

@tun's Rinta for British Columbia 8 
V i r i a ,  1981 
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Section 6 (1) (Kj 

Section 9 (2) 

Regulation 49 

E x h  district superintendent of schools, in respect of his superintendency. 
shall ar some time in the school year, formally in.qxxt or cause to be inspected 
by a person authorized in that behalf by regulation, the work of 

( i)  each teacher on probationary appintinent in the school district; 
(ii) any teacher in the school district aboul whom thc board or the 

minisicr requests a report; and 
{iii) any teacher in the school district who, on or before March 3 1 in 

that school ycar, requests that a report be made about himself; 
and may, at any time during the school year, formally inspect the work of any 
other teacher in the school district. 

The txrard of a schoo! district that has appointed a superintendent of schools 
undcr subsection (I) may, with the approvai of the ministry, appoint officers 
to be known as assistant supcrintcndcne~ of schmls, who have and may be 
assigncd or dclcgatcd the same powers and duties assigned or dclegalcd to, or 
conferral or incumbent on, a districl superintendent of schools. 

Where a direclor of inswction is empowered to do so by order of lhe minister, 
he may inspxt learning sirmtions in classrooms: and may inspect the work of 
a principal, head teacher, vice principal or school district supervisory 
personnel: and may inspect the work of school district personnel appointed 
undcr m u o n  55, and issue reports. 

iGj (2) n t c  ~~~~~T shall bc countersigned by the district 
supcrinrendenr and shall thercupn haw h e  full force of report% issued by 
the district superintendent 

Regulation 9 hin t  notification regarding unsatisfactory work of teacher 

9. [c;6ll)f (1) Whcre cirhcr a principal required to make a report under 
~cction 93, or z district sugcrintcndent, considers that the work of a tcacher 
Is I m  &an salisfxmry, hc shall notify rhe olhcr and m h  shall furnish a 
written r q m ~  on L!C work of [hat teacher. 
(25  ?he rcpoi-t t f  thc principd shall tx deemed lo be a repcn under .section 
w. 
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Regulation 65 

Regu laf ion 65 (a) 

Regulation 65 (e) 

- 
(a, the 3 r e w m  shall have k e n  issued in a period of not less 
than 12 or morc lhnn 24 ~nonihs, except as providcd in paragraph (c); 

h a r d  mny ferminale conrinuing contract 

I 

65. 11 19.1231 Except as provided in section 59, a board mny terminate a 
continuing contract under scction 123 of Lhe Act, and may recommend to Lhc 
minister the suspension or cancellation of the certificate nf that tcxhcr, only 
aficr rcccipt by the ba rd  of at lcast 3 reports indicating lhat the learning 
siruation in !he class or classes of the teacher is less dran satisfactory, or , 
where a tcachcr is assigned pursuant to scction 119(3) of the Act, indicating 
that fhe pcrformancc of the tcrlchcr in carrying out his adrninistntivc or 
supervisory duties is lcss ban satisfxtory, isswd in accordance with the 
following: 

fb) at least one of the rcprts shall be a mpPt of a dislrict 
supcrintcndcnt of schools, a supcyintendent of schools, or 
an assistant superinrcndent of schmls; 

[c) fhc other 2 rcprts shall include only reports of 
(i) a district supxintcndcnt of schools, a superintendent 

of schot~is, or an assisrant supcrintcndent of schtmls; 
(ii) a dircctor of inslruction, thc rcporls to bc issucti in 

accortlancc with this regulation; 
(iii) the principl of a school to which the texher is  

aqsigncd, providcd that .sation 43 is applicable lo that 
school ant1 $at the reports were iss~~cd in  accortlancc 
with this rcgulalion; 

(d) where morc than onc of the 3 reports is wrirlen by Lhe 
. m e  person, at Ieasi G tnonlhs shall have elapscd bclwcen 
writing of thc first and the final report by that person; 

(e> (i) where Lhe board has, after the rcccipt of one or mom such 
rcpons, rccornrncndcd to Lhc teacher, and thc tachcr has 
acccptcd the r~mmcndat icn ,  hat the teacher untlcrtakc 
aii agreed program of gtmfcssional or academic insuuction, 
or h i h ,  the remaining rcport or reports shall hc hasc(1 on 
inspection of the lmming situarior! or orhcr duties of h e  
teacher not icss than 3, or more than 6, months a r m  the 
twchcr has rcturncd lo hir duties wd each rcpr t  shall be 
issucd within 2 weeks of Lhc inspction; 

(iij section 125 (1) of lhc Act applies to an agrccmcnt undcr 
this xction. 
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Regulation 54 

Regulation 51 

Regulation 52 

Page-301  
Supervision 

A supc.rvisor shall, under h e  direction of the district superintendent, 
cany out dutics design& eo he$ teachers improve classroom instruction, and 
in the p@rformaiicc of his dudes shall have access to any classroom. 

A supcwi.wtr shall not evaluale Ihe work of any teacher in a written 
report. 

A teacher consultant, under rhe direction of h e  district superintendent, 
sha!!, by obsrrvation, demonstration, consullation, and visitation, upon the 
rcquest of the tcacher, the principal, or the district superintendent, awist 
tcachcrs in improving c!rissroom insh-uction. 

Regulation 53 h teacher consultant, in his discussions with the principal or with the 
dis~ice supcrintcndcnt, shall not make any evaluation of individual twchcrs. 

Regulation 93 93. I1481 A principal of a school or schools who is provided with time for the 
supervision of instrucrion during which he is nol instructing pupils 

(a) may make a written report on thc work of my  teacher. 
(b) shall make a writecn report, if so directed by the district 

supcrintcndent of schools, on the work of 
(i) every tMchcr appointed to that school in that school 

year; and 
(ii) evcry olhcr twchcr not less than once in every 3 

ymrs; 
( i i j )  any 6cachcr upon whom he is directed to write a 

rtport by ~ h c  boarci or Lhc district supcrintcndcnt of 
sch~mls: 

(cf shall m'&e a written report on Lhc work of any tmchcr 
who requests, in writing, bcforc January 31 of thc schtml 
ymr, ha t  such a r c p r t  be made. 

R ~ Q  u 1 af ion 94 1 94. [ 1481 Reports made under section 93 shall - I (a) be bascd on a number of supervisory visits to Ihe 
classroom of the teacher a5 well as on the gencral work 
of lhc teacher in that school: 

(b) bc completed and filed on or before the last school day 
in April: 

(cj bc made in quadruplicate: 
(d) contain an assessment of the learning situation in khe 

tcachcr's classcs and such recommendations for 
impmvement therein as hc may consider necessary: 

(c) contain a swtcmcnt that, in  thc opinion of the principai, 
the Icming situation is satisfactory or less than 
satisfactory. 
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Section 123 ( I )  123. ( I )  Subhcl to section 120 (9), and the regulations. cithcr pnny to 3 
continuing contract under scction 119 (2j may tcnninntc thc ccmrnct hy 
giving i n  writing at l a s t  30 days' noticc to the othcr party, anti tcrrn~n;t[ion 
shall take cffcct at the crid of 3 school term, or, by agrccrtmt, :it :in c~riicr 
daie. 

(2) Excepi as orficnvise provided in this Act, a bard  shall, at h: 30 d a y s  
prior to the issue of a notice of termination of a conlmct, give ~ h c  tcr~ct~er a 
writtcn naticc of iu inlen!ion lo give a notice of tcrminntion iind shall set a 
timc for a hearing within 20 days of the issue of the notice of intcnlion, at 
which the teacher shall have the oppnunity to mect with Lhc tlistricl 
supcrintcndcn! of schools and the bard ,  or with the dislrict supcrintcndcnt 
of schools and a committee of the bard.  

Section 125 

Section 123 (3)  

Section 126 

(3) The tcachcr may be accompanied by another tcAachcr or by a membcr of 
staff of the British Columbia Teachers' Fcdcr:ition, who rnay rcprcscril 

him or advise him during the inrcrview rcfcrrcti to in subsection (2). 

125. (1) For the purpose o i  proicssional impovcmcni, for malcrnity or for 
any purpose acccplr~blc to tl~c board, a board shall, in accordmcc with thc 
regulations, and may, in  its discretion, granl lcavc of abscncc 1~1 a tc~chcr 

(a) without pay for a stated pried of lirne; 
(b) wiih pay for a stated period not e x c d i n g  6 months; or 
(c) with the prior approval of the Lieurcnanl Governor in 

Council, wilh pay for a staid pcriod in  excess of 6 months. 

I 126. The board shall without delay rcpofi to the minislry a termination, 
dismissal or suspension of a tachcr in Lhe schcxd district, with ihc rc~snns I 
for it. 
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Section 130 (1 ) 

Section 130 (2) 

Section 130 
(3)  (4) 

Section 130 (5) 

130. (1) Except in the case of a teacher on a probationary apjmintmcnl, a 
twchcr whosc appointment or conh-act has bcen tcrminalcd by a board 
undcr section 123 of this Act nay, within I0 days ofrcccipt of noticc of 
termination, and In accordance with the regulations, request dlc ministcr to 
dircct that a rcvicw commission rcvicw h c  termination. 

(2) On receipt of a request under subscclion ( I ) ,  the minister shall direct the 
chairman of one of the rcvicw commissions established undcr this Act to 
procccd wihout dclay wil h a revicw of the termination. 

(3) The rcvicw commission designated under subsection (2) shall, in 
accordance wilh the regulations, investigate and review the rnatrcrs referred 
to it, and confirm or reverse the action of the board; and the tlccision of the 
rcvicw commission is final and binding on thc teacher and board. 

(4) Whcrc a review commission dirccts Lhat the action of the b a r d  be 
reversed, thc board shall promptly reinstate the tcachcr. 

(5) The minister shall appoint, when required. Ihc number of 
rcvicw con~missions he considers necess3ry. 

(6 )  b c h  review comrnission shdi consist of 
(3) a chairman appointed by h e  minister, from among 

persons qualified undcr paragraph (b) within the 5 
ycxs immcdiatcly preceding h e  date of his 
applntmcnr; 

(b) 2 !ncmt?crs appointed by the minister, one of whom 
shali tx from among yrsons nomiaarcd by thc 
cxccutivc of thc British Columbia Teachers' 
Fcdcrxion and one of whom shall bc from among 
persons nominated by the e x ~ u t i v c  of the British 
Columbia School Trusrecs' Association, and cach of 
when shall bc 

( i )  activcly engaged in education in  the Province, 
as cvidcnccd by appoinlmcnt to h c  staff of a 
Itonrd, collcgc, provincial instilure, university 
nr some oiher educational iilstirution or 
organization established undcr this Act, the 
College and Instilute Act or h e  University Act; 
and 

(ii) nut a mcmbcr of the staff of either the British 
Columbia Tcachcrs' Federation or the British 
Columbia School Trustca' Associafjon. 
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GENERAL DESCRIPTION O F  THE SCHOOL ACT 

The School Act is divided into 10 parts, 

Part 1 deais with interpretation. It 

defines the players in a Board of Reference 

hearing: 

'board' or 'board of school 
trustees' means a Board of 
School Trustees constituted 
under this Act; 

'minister' means Minister of 
Education, and includes a 
member of the public service 
designated by the minister to 
act on his behalf; 

'ministry' means the Ministry 
of Education; 

'pupilheans a person enrolled 
in an elementary school, a 
secondary school or in a 
Provincial school; 

'teacher' means a person 
holding a valid and subsisting 
certificate of qualification 
issued by the ministry who is 
appointed or employed by a 
board to give tuition or 
instruction or to administer or 
supervise instructional service 
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in a public school, and 
includes a person to whom is 
issued, under this Act, a 
letter of permission for 
teaching, but does not include 
a person appointed by a board 
as superintendent of schools or 
assistant superintendent of 
schools; 

Part 2 deals with general administration. 

This includes the responsibilities and duties of 

the Ministry and of superintendents of schools. A 

superintendent of schools appointed by a school 

board is appointed under section 9 to perform 

duties set out in section 8. A superintendent is 

the senior administrative person responsible for 

maintenance and furtherance of the standards of 

education in the school district, including 

responsibility for inspection of teachers. 

Parts 3 and 4 of the School Act deal with 

election of and duties and powers of boards of 

school trustees. 

Part 5 deals with school health. Part 6 

deals with pupils, including pupil attendance and 

deportment. 
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Part 7 is the part which gives authority 

to a Board of Reference. It deals with the 

appointment and dismissal of teachers, the 

certification of teachers and cancellation of 

certificates, and salary negotiations. 

Part 8 deals with provision of tuition 

and accommodation by the school board. Bart 9 

deals with school property and Part 10 deals with 

f iiaance . 
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I? 

PART 7 AND BOARDS O F  REFERENCE 

A Board of Reference is appointed under 

section 129 of Part 7 to hear a teacher's appeal 

from a suspension for a period exceeding 10 days or 

from a dismissal. The appeal is filed by the 

teacher after receipt of a notice under 

section 122 (2) . 

Section 122 provides the statutory 

procedure for suspension or dismissal for 

misconduct, neglect of duty, refusal or neglect to 

obey a lawful order of the board or a charge of a 

criminal offence which the board believes renders 

it inadvisable for the tezcher to continue to 

teach. MATTERS OF COMPETENCE OF A TEACHER ARE 

HANDLED UNDER SECTIONS 123 AND 130 OF THE ACT. 

After the initial suspension by the board under 

Section 122(1), the board must provide a meeting 

within 7 days of the suspension at which tine the 

teacher has the opportunity to meet with the 

superintendent of schools and the board or its 

committee, The board must then decide to confirm, 
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rescind or vary the suspension. It is from this 

decision that the teacher may appeal to a Board of 

Reference under Section 129 of the Act. 

A Board of Reference is appointed by the 

Minister. The chairman is from a list of members 

of the Law Society nominated by the Chief Justice 

of British Columbia, one member is appointed from a 

list supplied by the British Columbia Teachers' 

Federation and one member is appointed from a list 

provided by the British Columbia School Trustees 

Association. 

The authority of a Board of Reference is 

to meet and hear the case "de novo". The hearing 

before a Board of Reference is an evidentiary 

hearing; see In The Petition of John Shewan, 

S , C . B , C .  unreported No. A850472, MacDonald J., 

March 5, 1985; In the Matter of the Dismissal of 

John Vafois Coyle by the Board of School Trustees, 

Schooi District No, 41, (Burnaby), B.C.S.C., unreported, 

New Westminster Registry No, 526/75, Mackoff J,, 

January 21, 1975. 
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The Board o f  Reference  may conf i rm,  

r e s c i n d  o r  vary t h e  suspens ion  or d i s m i s s a l .  Th i s  

l a t t e r  power t o  v a r y  t h e  suspens ion  o r  d i s m i s s a l  

was e n a c t e d  in 1980. P r i o r  t o  t h a t ,  Boards of 

Reference  had no a u t h o r i t y  t o  v a r y  t h e  p e n a l t y  

a s s e s s e d  against t h e  t e a c h e r .  T h i s  former 

l i m i t a t i o n  on t h e  power - i s  r e f l e c t e d  i n  d e c i s i o n s  

p r i o r  t o  1980 concern ing  t h ~  m o u n t  o f  d i s c i p l i n e  

which was a p p r o p r i a t e .  

The scope t o  v a r y  t h e  d i s c i p l i n e  i s  s e t  

o u t  i n  S e c t i o n  l 2 9 ( 6 ) .  

s.129 ( 6 )  A board o f  r e f e r e n c e  
s h a l l  i n  accordance  w i t h  
t h e  r e g u l a t i o n s  c o n s i d e r  
an a p p e a l  r e f e r r e d  t o  it 
and may a l l o w  o r  d i s a l l o w  
t h e  a p p e a l  o r  v a r y  t h e  
d e c i s i o n  made by t h e  board 
under  s e c t i o n  122 and make 
any o r d e r  it c o n s i d e r s  
a p p r o p r i a t e  i n  t h e  
c i r c u m s t a n c e s ,  

S e c t i o n  129  o f  t h e  A c t  p r o v i d e s  for 

a p p e a l  from a d e c i s i o n  o f  a Board o f  Reference  t o  

County Court  or Supreme C o u r t .  
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Section 1 2 9 f 8 )  of t h e  A c t  g i v e s  a Board 

of Reference the powers and privileges of a 

com.issioner appointed under Part 2 af the 

Inquiry A c t .  
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TEE REGULATION AND BOARDS O F  REFERENCE 

S e c t i o n s  72, 73 and 74  o f  t h e  Regu la t ion  

t o  t h e  School  A c t  app ly  t o  Boards o f  Reference.  

S e c t i o n  7 3  r e q u i r e s  a Board o f  Reference t o  make 

i t s  d e c i s i o n  w i t h i n  30  days  from t h e  r e f e r r a l  by 

t h e  M i n i s t e r  t o  t h e  Board o f  Reference ,  

S e c t i o n  7 3 1 2 )  p e r m i t s  t h e  chairman o f  t h e  Board o f  

Reference  t o  n o t i f y  t h e  M i n i s t e r  o f  a  d e l a v .  The 

M i n i s t e r  may e x t e n d  t h e  p e r i o d  f o r  making t h e  

d e c i s i o n .  I n  p r a c t i c e  it i s  o f t e n  d i f f i c u l t  t o  

convene t h e  c a s e  w i t h i n  30  days  from t h e  r e f e r r a l ,  

l e t  a l o n e  h e a r  and d e c i d e  t h e  i s s u e .  I t  i s  

t h e r e f o r e  a p p r o p r i a t e  t o  a d v i s e  t h e  M i n i s t r y  o f  t h e  

need f o r  any n e c e s s a r y  d e l a y  and t o  seek  i n  w r i t i n g  

e x t e n s i o n s  o f  t h e  t i m e  f o r  r e n d e r i n g  a  d e c i s i o n ,  

b e a r i n g  i n  mind t h e  o v e r a l l  o b j e c t i v e  o f  e x p e d i t i n g  

t h e  p r o c e s s  t o  p r o v i d e  where p o s s i b l e  and 

r e a s o n a b l e  prompt r e s o l u t i o n  o f  t h e  i s s u e s ,  

S e c t i o n  72 p e r m i t s  t h e  t e a c h e r  t o  be  

accompanied by a r e p r e s e n t a t i v e  o r  c o u n s e l .  I t  

a l s o  e n t i t l e s  t h e  t e a c h e r  and board t o  be  p r e s e n t  
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t h roughou t  all p r e s e n t a t i o n s  t o  t h e  Board of 

Reference.  

S e c t i o n  7 4  r e g u l a t e s  t h e  r e l e a s e  of t h e  

d e c i s i o n  and r e q u i r e s  c o p i e s  of m a t e r i a l s  t o  be 

forwarded t o  t h e  M i n i s t r y .  



IV 

PRE-HEARING HATTERS 

Material From the Ministry 

The Ministry provides the members of the 

Board of Reference with material about the case 

sent by the school board to the Ministry under the 

legislation, That information normally includes 

copies of the correspondence from the school board 

to the teacher advising of the suspension or 

dismissal as well as written material setting out 

the reasons for the disciplinary action. This 

material will give the grounds for the disciplinary 

action and does not contain any reply of the 

teacher. 

It is recommended that if the material is 

read, the parties to the hearing be advised of the 

material which has been provided to the Board of 

Reference by the Ministry. Both parties generally 

will have copies of all the material before the 

hearing. If they do not have this material, they 

should be provided with copies of it by the Board 
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o f  Reference .  A l t e r n a t i v e l y  t h e  Board of R e f e r e n c e  

may elect  t o  d e c l i n e  t o  r e a d  it and r e l y  i n s t e a d  o n  

t h e  m a t e r i a l  provided  by t h e  p a r t i e s  t o  t h e  Board 

o f  Reference .  I n  t h i s  ease w e  recommend t h e  

p a r t i e s  be a d v i s e d  t h a t  t h e  Board h a s  n o t  and w i l l  

not r e a d  t h e  package, 

Pre-Hearing Meeting o r  C a l l  

W e  recommend t h e  chairman s f  t h e  Board ~f 

Reference  h o l d  e i t h e r  a pre-hear ing  meet ing  of 

c o u n s e l  f o r  t h e  p a r t i e s  and t h e  Board o f  Reference 

o r  a c o n f e r e n c e  c a l l  t o :  

(1) e s t i m a t e  t h e  number o f  w i t n e s s e s  t o  be 

c a l l e d .  The number o f  w i t n e s s e s  may 

s u g g e s t  t h a t  more h e a r i n g  d a t e s  t h a n  had 

p r e v i o u s l y  been e s t i m a t e d  may be 

r e q u i r e d ;  

12) de te rmine  i f  c h i l d  w i t n e s s e s  are 

a n t i c i p a t e d .  T h i s  will make a d i f f e r e n c e  

t o  t h e  Board ' s  p r e p a r a t i o n  f o r  t h e  

h e a r i n g ,  f o r  example, t h e  a d - n i n i s t r a t i o n  

o f  o a t h s  t o  c h i i d  w i t n e s s e s  d i f f e r s  from 
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a d m i n i s t r a t i o n  of o a t h s  t o  a d u l t s .  

F u r t h e r  t h e i r  p r e s e n c e  may a f f e c t  t h e  

a n t i c i p a t e d  t i m e  and l o c a t i o n  o f  t h e  

h e a r i n g ;  

( 3 )  d e t e r m i n e  whe the r  a n t i c i p a t e d  w i t n e s s e s  

have  any  s p e c i a l  n e e d s ,  f o r  example ,  

i n t e r p r e t e r s  o r  s p e c i a l  p h y s i c a l  

f a c i l i t i e s ;  

( 4 )  e n c o u r a g e  ag reemen t s  o f  f a c t s ,  exchanqe 

o f  documen ta t ion  and exchange o f  

a u t h o r i t i e s .  While  it i s  n o t  c l e a r  

w h e t h e r  a  Board o f  Re fe rence  h a s  t h e  

a u t h o r i t y  t o  p r o v i d e  d i s c o v e r y  o f  

documents  t o  t h e  p a r t i e s  b e f o r e  t h e  

h e a r i n g ,  exchange and  agreement  b e f o r e  

t h e  h e a r i n g  commences s a v e s  h e a r i n g  t i m e ;  

( 5 )  d e t e r m i n e  i f  t h e r e  are any prelimina.:y 

i s s u e s  of j u r i s d i c t i o n  of t h e  Board o f  

R e f e r e n c e .  These  p r e l i m i n a r y  i s s u e s  may 

b e  able t o  b e  d i s p o s e d  of p r i o r  t o  t h e  

commencement o f  t h e  h e a r i n g  i n  which 

e v i d e n c e  i s  i n t e n d e d  t o  be  c a l l e d ;  
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(6) determine if there are any issues of 

admissibility of evidence which are 

expected to arise of which counsel is 

able to give advance notice. This may 

lead to further agreement between counsel 

or at least more concise argument being 

made to the Board; 

( 7 )  deal with the issue of court reporters. 

Court reporters are not provided for in 

the budget of a Board of Reference and 

accordingly, a chairman may not bill the 

Minister for a court reporter. However 

parties to the proceedings may wish to 

Rave a court reporter present, or to 

bring tape recorders into the room to 

provide a record of the proceedings. 

These are procedural matters far each 

Board of Reference to determine, but it 

has been common for tape recorders to be 

present in the room provided they are 

unobtrusive, both to the flow of the 

evidence and to any witnesses, especially 

child witnesses who may be easily 

intimidated. 
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Wri t t en  n o t i c e  o f  t h e  t i m e ,  d a t e  and 

l o c a t i o n  of h e a r i n g  should  be  s e n t  t o  b o t h  p a r t i e s  

or  t h e i r  counse l ,  t h e  Board o f  Reference  and t h e  

M i n i s t r y .  

Hearings are normal ly  h e l d  Monday t o  

F r i d a y ,  a l though  Sa tu rday  sittings have occur red  

where t h e  Board o f  Reference  w a s  in agreement t o  do 

so .  
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THE HEARING 

At the hearing the Board of ~eferenee 

should confirm with the parties that they agree 

that the Board of Reference has been properly 

constituted and has jurisdiction to consider the 

suspension or dismissal appeal of the teacher. It 

is normal practice for a Board of Reference to ask 

the parties to agree that the procedural 

requirements of the School Act to bring the matter 

to the Board of Reference have been complied with. 

Hearings of Boards of Reference are not 

public and accordingly me-ders of the public or the 

press are not entitled to be present. It is 

expected that the teacher, the teacher's counsel 

and a representative from the British Columbia 

Teachers' Federation at the request of the teacher, 

along with the superintendent of schools, the 

school board's counsel and all or some members of 

the school board will be in attendance throughout 

the hearing. Otherwise one would expect witnesses 

not to attend the proceedings except for the 



purposes of giving evidence. It is sometimes asked 

that a child's parent be allowed to be present 

while the child testifies. Should there be 

objection to that presence by one party, the Board 

will need to assess the impact of the parent's 

presence and the needs of the child in making its 

decision. 

Hearings held in meeting rooms normally 

have the tables set up in a U-shape, with a witness 

table facing the Board of Reference, Hearings in 

court rooms use the bench for the Board and counsel 

tables for the parties. 

As a Board of Reference is given the 

powers and privileges of a commissioner appointed 

under Part 2 of the Inquiry Act, the chairman of a 

Board of Reference may issue summonses to attend 

and to bring documents. 

The School Board must present its case 

first; see In the Matter of the Dismissal of John 

VaPois Coyle by the Board of School Trustees, 

School District No. 41 (Burnaby) (supra). Evidence 

is presented before a Board of Reference in the 

same manner as in court, that is, 
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examination-in-chief, cross-examination and 

re-examination if necessary. 

A Board of Reference shall take sworn 

testimony. The chairman of the Board of Reference 

should come equipped with a Bible and any other 

tools for administering oaths that may be known to 

be needed for the case, School Act cases often 

involve child witnesses. Therefore, the chairman 

and members of the Board of Reference should be 

prepared to satisfy themselves that the child 

witnesses can take an oath. For those under the 

age of 14 years, the Board must satisfy itself that 

the child understands the nature of the oath and 

the moral obligation of telling the truth, 

independent of any challenge by counsel; see - R. v. 

Bannerman (1966) 55 W.W.R. 257 aff'd [1966] S , C . R .  

v. and Hsrsburgh v. The Queen [I9571 S . C , R ,  746. 

A Board sf Reference is a quasi-judicial 

body bound by the rules of natural justice. It has 

a duty to be fair in its procedure. Although the 

rules of evidence are not strictly binding upon a 

Board of Reference, they generally form the 

framework for the presentation of evidence to a 
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Board of Reference and reliance by a Board of 

Reference upon improperly admitted evidence may be 

grounds for overturning the decision on application 

to court; see Board of School Trustees of School 

District No. 34 (Abbotsfordl and John Shewan and 

Ilze Shewan, unreported, B.C.S.C, No, A851691, 

Bouck, J., December 19, 1985. Expert opinions 

would normally be required to comply with the 

provisions of the Evidence Act. Expert evidence as 

to whether activity is misconduct should not be 

heard as the proper way to test for misconduct is 

ts hear objective evidence about the activities of 

the teacher in the community and compare that to 

similar situations where teachers were disciplined 

for wrongful behaviour, per Bouck, J, in Shewan, 

supra. 

It is useful for the chairman of the 

Board of Reference to travel with a good textbook 

on evidence and a copy of the B.C. Evidence Act, 

Canada Evidence A c t  and the Public Inquiry Act as 

well as the School Act, School Act Regulation and 

Bible. 
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We ask that the hearing days be as f u l l  

as possible to compress the number of days required 

to be set aside by the participants to the 

proceedings. 
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ROLE OF BOARD MEMBERS 

The Board members are integral to a Board 

of Reference. Their role is to be impartial and 

independent in their assessment of the case. They 

bring to the Board of Reference educational 

expertise, It is not expected that they would be 

partisan although it is expected that they will 

highlight for the chairman those concerns of the 

constituency from whose list they were drawn. It 

has been cormon in the past for Boards of Reference 

to reach unanimous decisions, showing the strong 

tradition under the School Act of impartial and 

independent decision making by the members on the 

Board of Reference. 

We suggest to the chairman of the Board 

of Reference that there be a discussion amongst the 

Board of Reference prior to the commencement of the 

hearing as to the manner in which arguments on 

questions of evidence will be made, the extent of 

consultation the members expect, and the role the 

members expect to play in questioning the parties. 
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THE DECISION 

Regula t ion  7 4  r e q u i r e s  t h e  chairman of 

t h e  Board o f  Reference  t o  n o t i f y  t h e  teacher, t h e  

board and t h e  m i n i s t r y  w i t h i n  3 days  o f  reaching a 

d e c i s i o n  and t o  forward t o  t h e  m i n i s t r y  t h e  

documents o r  c e r t i f i e d  c o p i e s  o f  t h e  documents 

examined by t h e  Board o f  Reference ,  The s e s s i o n s  

o f  t h e  Board o f  Reference  a f t e r  t h e  h e a r i n g  has 

been completed should  o c c u r  i n  t h e  presence of t h e  

e n t i r e  Board of Reference .  Meet ings o f  o n l y  two of  

t h e  t h r e e  p e r s o n s  on t h e  Board o f  Reference ,  even 

w i t h  t h e  c o n s e n t  o f  t h e  a b s e n t  member, r i s k s  a n  

a p p e a l  of thc d e c i s i o n  of t h e  Board o f  Reference t o  

t h e  c o u r t s .  

D e c i s i o n s  of Boards of Reference  commonly 

f o l l o w  t h i s  p a t t e r n :  

(1) recitations of the agreements sf 

j u r i s d i c t i o n  o f  t h e  Board of Reference;  

(21 r e c i t a t i o n  of t h e  f a c t s ;  
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(3) recitation of *he substantive agreements 

~f the parties on the two issues, whether 

there was misconduct ox other fault 

fitting into section 122 (1) , and if so 

the appropriate discipline; 

( 4 )  recitation of the principles the Board of 

Reference considers applicable; 

( 5 )  application of the principles and the 

decisions to the case. 

6 conclusion. 
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ISSUES THAT MAY ARISE 

Unsatisfactory Reports 

From time 20 time, a Board of Reference 

may discover that the lssnes between the teacher 

and the school board are questions of competence 

that should have been handled under Section 123 of 

the School Act with appeal to a review commission. 

A Board of Reference is not constituted to hear an 

appeal from a dismissal for incompetence. However, 

evidence of competence often may be admissible on 

the issue of the appropriateness of the penalty 

assessed by the school board against the teacher. 

See for example Board of School Trustees of School 

District 63 (Saanich) and Robert A. Abbott, Board 

of Reference December 19, 1983 (Gumming, Chairman). 

Settlement 

The parties may settle a case in the 

middle of a Board of Reference. It is expected 



t h a t  i n  most c a s e s  a  Board o f  Reference will 

thereupon a d j o u r n  t h e  p roceed ings  pending r e c e i p t  

of  t h e  w r i t t e n  wi thdrawal  of t h e  appea l  which 

n e g a t e s  t h e  j u r i s d i c t i o n  of t h e  Board o f  Reference.  

7'j- ma, be p o s s i b l e  i n  r a r e  c i r cums tances  f o r  a  

Boar? ,>f Reference  t o  f a c i l i t a t e  a s e t t l e m e n t  by 

having t h e  two members t o  t h e  Board o f  Reference 

t o g e t h e r  speak  t o  t h e  p a r t i e s ,  w i t h  t h e i r  consen t ,  

t o  encourage a  r e s o l u t i o n .  

Access t o  D e c i s i o n s  

The d e c i s i o n s  a r e  n o t  p u b l i c  because t h e  

h e a r i n g s  are n o t  p u b l i c .  The Board o f  Reference 

must t h e r e f o r e  r e l y  upon t h e  p a r t i e s  t o  p rov ide  t h e  

a u t h o r i t i e s  t o  them f o r  c o n s i d e r a t i o n ,  The 

d e c i s i o n  i s s u e d  by t h e  Board o f  Reference  w i l l  

n o t  be made a v a i l a b l e  t o  t h e  p u b l i c .  
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IX 

GROUNDS FOR APPEAL 

The decision of a Board of Reference may 

be appealed to County Court or to the Supreme 

Court of British Columbia (section 129)- 

The grounds for appeal are those grounds 

for judicial review of the decision of a 

quasi-judicial body. The Judicial Review 

Procedure Act is applicable. 

A list, not necessarily comprehensive, of 

grounds for appeal include: 

1. Lack of jurisdiction, e.g. the appeal 

was not properly filed. This may be 

flushed out by asking the parties about 

jurisdiction. 

2. Excess of jurisdiction, e,g, deciding 

issues not properly before the Board of 

Reference, answering the wrong question 

such as on a misconduct case whether 

there was breach of the Criminal Code 
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rather than whether there was 

misconduct. 

3 ,  Procedural error, e.g. compelling the 

teacher to proceed first (see 

John Valois Coyle case), 

4, Denial of natural justice, including 

a) bias; 

b) denial of fair hearing by refusing 

to hear admissiable evidence; 

C) denial of fair hearing by hearing 

and being influenced by 

inadmissible evidence; 

d) denial of fair hearing by receiving 

additional material the parties do 

not have the opportunity to address 

in the presence of each other. 

5. Error of law, e . g ,  interpreting a statute 

wrongly on a point of substance to the 

decision, 
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I N  THE MATTER OF THE SCHOOL ACT, 
R.S.B,C. 19?9 Ch, 375  45 AMENDED 

- and - 

I N  THE MATTER O F  TEE BOARD OF REFERENCE 

- and - 

I N  THE MATTER CF 

BETWEEN : 

THE SCHOOL BOARD 

THE TEACHER 

S U M M O N S  

WHEREAS it has been made t o  appear t h a t  you are 

likely t o  g ive  mater ia l  evidence respec t ing  the above cited 

matter, you are hereby sumiaoned t o  appear before t h e  Board 

of Xeference a t  a Hearing t o  be held a t  

situate in , British C~lurnbia, on the t h  day 

of 138 a t  t h e  hour of o'clock i n  the noon and 



so from day to day until the matter is heard and to give evidence 

touching the matter in question and also to bring with you and 

produce at the time and place all documents and other information 

which is relevant to this Hearing and which you have or which 

you are able to obtain. 

GIVEN UNDER MY HAND this day of 

Chairman 
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Vancouver Registry 
No. A 8 5 0 4 7 2  

IN THE SUPREME COURT OF BRITISH COLUMBIA 

THE PETITIGN OF 

JOHN SHEWAN 

D. C. TARNOW, ESQ. 

J,S. CLINE, ESQ., Q.C. 
and P.H. OWEN, ESQ. 

Vancouver, B.C. 

March 5, 1985 

ORAL REASONS FOR 

JUDGMENT OF MACDONALD, J .  

appearing for the Petitioner 

appearing for the Abbotsford 
School Board 

THE COURT: (Oral) The petitioner applies under the Judicial 

Review Procedure Act for a declaration that he is 

entitled to be reinstated to his teaching position with 

the Abbotsford School Board (the Board) pending the out- 

come of his appeal from the Board's decision to suspend 

him without pay for a period of six weeks for misconduct. 

His alleged misconduct consisted of causing the 

publication of a picture of his wife, who was also sus- 

pended by the Board, in a magazine which features 

photographic studies of scantily clad females, The 

question of whether such behavior on the part sf these 

two teachers is misconduct under Section 122(l)(a) of the 

School Act (the Act) is not before me, nor is the 

appropriateness of the penalty which the Board imposed. 



The sole issue on this hearing is whether the 

petitioner, having elected to appeal the decision of the 

Board to suspend him, is entitled to be reinstated to his 

teaching position pending the outcome of his appeal. While 

that appeal will not be heard until mid-April, the six 

weekst suspension imposed by the Board expires on March 13, 

1985. The fact that only a further - seven teaching days 
are involved has no bearing on the issue before me. 

Once a Board has suspended a teacher and afforded him 

the statutory hearing required by Section 122(2)(a) of the 

Act,' a right of appeal to a Board of Reference arises in 

a case such as this, The petitioner has availed himself 

of that right. Further appeals from the decision of the 

Board of Reference, which hears the whole matter - de - 9  novo 

are available to both parties, first to the County or 

Supreme Court and then to the Court of Appeal. Section 

127(7) sf the Act deals expressly with the question of 

reinstatement pending those further appeals: 

"Either party to an appeal to a Board of 
Reference may appeal the decision to the 
County Court or Supreme Court, but no 
reinstatement under subsection (6) shall 
take glace during the course of the appeal 
or a subsequent appeal from it, 1@ 

Subsection (6) gives the Board of Reference the power to 

reinstate. Thus any such order is automatically stayed 

until the appeal process is exhausted. 

There is no such express provision applicable to the 

period between a school board's decision to suspend or 



dismiss and the outcome of an appeal from t h a t  decision 

to a Board of Reference. The peiiiionsr submiis z h a t  such 

a void must not be filled by extending the statutory 

prohibition in Section 1 2 7 ( 7 ) ,  which only applies after 

the Board of Reference has reached its decision. He 

relies on Attorney General Canada v. Hallett & Carey, 

119523 A.C, 427 (P,C.) for the proposition that statutes 

which encroach upon the rights of the individual are 

subject to a strict construction. Where such an enact- 

ment is inconclusive, the court may properly lean in 

favour of an interpretation that leaves private rights 

undisturbed. There is a legislative gap here, the 

petitioner argues, which cannot be filled by an extension 

of Section 627(7); the remedy lies with the Legislature. 

See Re Navy League of Canada, [1927] 2 D.L.R. 184  (N-s.S.C.: 

and Magor et a1 v. Newport Corporation, [a9521 A.C.  I 8 9  

( H .  s f  E . ) .  

In response, the Board stresses that it is a creature 

of statute. Its duties, powers and obligations are found 

in the A c t  and defined by the regulations thereunder, as 

are the rights and obligations of teachers such as the 

petitioner. The Board argues that it is given no 

authority under the Act to reinstate pending the hearing 

of an appeal before the Board of Reference and thus no 

right of the petitioner has been infringed. It points to 

the provisions in Subsections 122(4) and (6) of the Act, 

which require the Board to pay the teacher's salary during 



appendix  U Page-339 

the period of a suspension without pay, if the Board's 
I 

I 

decision is reversed or varied on appeal. 

I have concluded that in the absence of a statutory 

right to reinstatement pending the outcome of an appeal 

to a Board of Reference under Section 129 of the Act, this 

court has no power to order the Board to do so. The 

petitioner's qualifications as a teacher * are exemplary. 

No danger or hardship would be imposed upon his students 

if he were reinstated. His principal will be delighted 

to have him return on March 13th and has sworn an affidavit 

in support of this petition in the hope that he will 

return even sooner. I must disappoint them both. 

An absolute right to reinstatement pending appeal 

is unthinkable. One can easily speculate about situations 

where it would be improper or at least inappropriate for 

a teacher to be returned to the elassroom just because he 

or she had elected to appeal a suspension or termination 

to a Board of Reference, To suggest that some, but not 

all cases are appropriate for reinstatement pending the 

decision of a Board of Reference is to require the court 

to decide in each case on which side of the line it falls. 

To require the Board itself to consider such a 

question would be impractical. It has made the decision 

to suspend or terminate in the first place. If it was 

wrong there will be no loss of salary. A Board of 

Reference wi3l often not be constituted and able to meet 

in time to be of practical assistance and such a decision 



on its part, in advance of it  considering the merits of 

the appeal, might compromise the hearing before it, The 

obligation to pay the salary of a teacher improperly sus- 

pended or terminated is the only "right" set out in the A c t .  

To hold otherwise would impair the effective 

administration of its school district by the Board. 

There is no suggestion here of any lack sf procedural 

fairness on the part of the Board. My view of whether 

the petitioner's actions constitute misconduct by a 

teacher, and if so, whether the penalty imposed upon him 

was'fair, is immaterial. I am simply unable to find in 

the statutory scheme any fundamental right to reinstatement 

pending an appeal to a Board of Reference. In the absence 

of such a right, this eptition must be dismissed. 

Where a full appeal from the Board's decision to 

suspend is available to an independent Board of Reference, 

with further appeals available to the courts, and where 

the Board will be nbliged to make up any lost salary if 

its decision is found to be in error or the penalty too 

severe, the court must be reluctant to interfere. When 

legislation seeks to bar an appeal on the merits or the 

actions complained of cannot be supported by the 

legislation or the result is patently unjust, we are 

much less hesitant, 

No right to reinstatement is granted by the Act .  To 

impose such a right would be unworkable, The right to be 

compensated if the Board's decision is held to be in error 
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is the teacher's protection. The absence of a right to 

reinstatement in these circumstances is not a breach of 

the Charter of Rights. 

The petition is dismissed with costs to the Board. 



IN THE FITTER O F  T H E  PUBLIC ) 
SCHOOLS ACT R.S.B.C. 1960 1 
C H k P T E R  319 1 

1 

J A N  2 1 1925 

AND: REASONS FOR J U D G i l E N T  
1 

IN THE FATTER OF a WRIT OF j 
CEZTIORRP~ ) 

- ' OF THE HONOURABLE 1 

) MR. JUSTICE NACKOFF 
IN T R Z  BlkT'TER C? THE DIS-  ) . 
MISSAL OF JOHN VAmIS COYLE ) 
BY THE BOARD OF SCHOOL i IN CB~NBES 
TRUSTEES ,, SCHOOL DXSTXCT 
NO. 4 1  (BURNABY] I . I  

i - .  .. -.. . , . .  . - - 
A. 'Gordon' HacKinnon, Esq. Q.C-  :'! C o u n s e l  f o r  t h e  A p p l i c a n t  

. . 
x.1. C a t l , i f f ,  Esq- . C o u n s e l  f o r  t h e  Board  o f  R e f e r e  

a n d  A t t o r n e y  G e n e r a l  o f  B r i t i s h  
Columbia  

B.E. Enexson, Esq. C o u n s e l  f o r  t h e '  BurnaSy S c h o o l  
T r u s t e e s  

D a t e  and place of h e a r i n g :  J a n u a r y  13, 1975 
V a n c o u v e r ,  B.C, 

This  i s  a m o t i o n ' b r  a n  O r d e r  t o  show c a u s e  why a Writ 

of C e r t i o r a r i  s h o u l d  n o t  i s s u e  t o  remove  into t h i s  C o u r t  a c e r t a i n  

r e c o r d  cf d e t e r m i n a t i o n  by a B o c r d  o f  R e f e r e n c e  made p u r s u a n t  t o  

the P u b l i c  S c h o o l s  Act, R . S . B . C .  1 9 6 0 ,  C h a p t e r  319 ,  made on t h e  

15th d a y  of A u g u s t ,  1 9 6 6  reconst lending t h e  d i s m i s s a l  o f  John 

- V a l o i r  C o y l e  by t h e  B u m a S y  ~ d a r d  o f  S c h o o l  T r u s t e e s ,  School 

- D i s t r i c t  N o .  4 1  be u p h e l d  a n d  f o r  an O r d e r  t h a t  t h e  recorrmendatior 

b y  the Board  of R e f e r e n c e  be d e c l a r e d  a n u l l i t y .  

The  r e l e v a n t  facts are as f o l l o w s .  John V n l o i s  Coyle ,  

hereinafter called "the T e a c h e r " ,  who is zow 62 years of age, was 

employed by the  B u r n a b y  Board  of S c h o o l  T r u s t e e s ,  S c h o o l  D i s t r i c t  

No. 4 1  (Burnaby) a s * c o u n s e l l o r  a n d  teacher i n  t h e  Burnaby secondar  

schools i n  t h e  p e r i o d  from 1 9 5 5  t o  1 9 6 6 ,  e x c e ? t i n g  one year  1963-1 

w h e n  he was o n  ieave of a b s e n c e .  -He was disnis;ed by  the Coard a- 
f 

of t h e  38th d a y  of J u n e ,  1 9 6 6  o n 7 t h o  g r o u n d s  o f  incompctcncc .  



Upon r e c e i v i n g  n o t i c e  o f  d i s m i s s a l ,  t h e  Teache r  

pursuar , t  t o  t h e  p r o v i s i o p s  o f  t h e  P u b l i c  S c h o o l s  A c t ,  R.S.D. C.  

1960, Chap te r  319, and amendments t h e r e t o ,  a p p e a l e d  t h e  clis- 

m i s s a l  and unde r  t h e  p r o v i s i o n s  of t h e  P u b l i c  S c h o o l s  A c t  ;irl 

I n v e s t i g a t i o n  Committee h e l d  h e a r i n g s  i n  o r d e r  t o  i n v e s t i g a t e  
I 

t h e  r e a s o n s  f o r  t h e  d i s m i s s a l .  The I n v e s t i g a t i o n  Coinmittee 
1 

made c e r t a i n  f i n d i n g s  and o b s e r v a t i o n s .  
i 

The Teache r  appea led  t o  a Board of R e f e r e n c e  under  t h e  

p r o v i s i o n s  of the P u b l i c  Schoo l s  Act. The Board of Reference  

h e l d  h e a r i n g s  f rom ~ u ~ L s t  lit t o  August  4th,  1966,  and on t h e  

15th day of August ,  1966,  recommended t h a t  t h e  d i s m i s s a l  be up- 

held. 

_ . .  
The Board o f  Re fe rence  i n  its r e a s o n s  s u p p o r t i n g  i t s  

d e c i s i o n  wro te :  

" I n  a p p e a l i n g  h i s  d i s m i s s a l ,  1.k. Coyle  i s  i n  t h e  r o l e  
of A p p e l l a n t  unde r  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  ' P u b l i c  
Schoo l s  A c t ' ,  and t h e  onus i s  o n  him t o  show that- 
School  T r u s t e e s  e r r e d  i n  d i s m i s s i n s  him f o r  c a u s e  - 
incomnetence , and t h a t  the I n v e s t i c a t i o n  Conn i t  tee 
e r r e d  i n  u p h o l d i n s  t h e  dismissal. " (my u n d e r l i n i n g )  

Counse l  f o r t h e  Teache r  c o n t e n d s  t h a t  t h e r e  was error 
1 t 

i n  law on  the f a c e  o f  the r e c o r d  i n  that t h e  Board  o f  Reference  

was i n  e r r o r  i n . l a w  i n  d i r e c t i n g  i t s e l f  as t o  the onus upon t h e  

A p p l i c a n t  i n  t h e  p r o c e e d i n g s  b e f o r e  t h e  Board. 

Counse l  f o r  t h e  b a r d  of Refe rence  conceded t h a t  p u t t i n g  

t h e  onus on t h e  Teache r  was an trio= in law on t h e  f a c e  o f  t h e  

r eco rd  but he a rgued  t h a t  n o t w i t h s t a n d i n g  t h i s  error* I should  
. . 

4 
- exercise my d i s c r e t i o n  and n o t  g r a n t  t h e  r e l i e f  asked. H e  a rgued 

that the r e a s o n s  for d e c i s i o n  clearly show t h a t  t h e  Eo j rd  of  
- 1  . . 
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Reference 

I - 3 -  1*ap,c--3f+4 

r6ached i t s  d e c i s i o n  n o t  because t h e  Teacher failcd 

t o  s a t i s f y ' h i s  onus b u t  r a t h e r  because the evidence c l e a r l y  

showed t h a t  the Teacher was incompetent. In  e ssence  h i s  sub- 

miss ion  was t h a t  even though the Board o f  Rcfcrcncc had  i x t t l , .  a n  

e r r o r  i n  law t h e r e " h a d  been *no s h s t a n t i a l  m i s c a r r i a g e  of 

I 
 either the School T r u s t e e s  nor  t h e  I n v e s t i g a t i o n  Ca;;unittce 

are q u a s i - j u d i c i a l ' b o d i e s  which hold  hea r ings .  The f o r c e r  is, 

a n  employer-who is empowered by t h e  A c t  t o  d i s m i s s  f o r  cause 

w h i l e  the l a t t e r  merely i n v e s t i g a t e s  and r e p o r t s .  See t h e  

unrepor ted  d e c i s i o n  of Gould, J.,  Supreme Court o f  D r i t i s h  

Columbia, Vancouver Reg i s t ry  No. X178/68 ,  I n  The f l a t t e r  of T h e  

Public Schools  Act and I n  t h e  K a t t e r  of a Writ  of C c r t i o r a r i  

and I n  t h e  Mat ter  of an I n v e s t i q a t i o n  of t h e  Transfer of tordc;  

Hutton from Del ta  Secondary School. 

T h e r e f o r e ,  when t h e  Act speaks of an "appeal"  t o  t h e  

h v e s t i g a t i n g  Conunittee and a n  "appea lm t o  a Board of Refercnce 

t h e  word "appzal"  i s  n o t  used i n  the j u d i c i a l  s e n s e  a t  a l l .  The 

P u b l i c  s c h o o l s  Act g i v e s  t h e  Board of Reference j u r i s d i c t i o n  

w h i c h  f o r  purposes  o f  i l l u s t r a t i o n  may be compared t o  t n z t  of 

a trial Judge But  t h e  Act does  not give  t h e  Board of Reiercnce 

j u r i s d i c t i o n  which may be compared t o  t h a t  of t h e  Court of Appeal. 

. . 
The Board o f  Reference erroneously  thought  t h a t  thcy 

wern- s i t . t i n g  a s  .an a p p e l l a t e  body hear ing  an appea l  from an 

a d j u d i c a t i o n  made by i n f e r i o r  q u a s i - j u d i c i a l  bod ies  and accord- 

i n g l y  wr'onaly p l a c e d  t h e  onus on the Teacher t o  s!mx t h a t  t l l e  

School T r u s t e e s  ang  t h e  I n v e s t i g a t i n g  Committee w e r e  i n  e r r o r ,  

They n o t  o n l y  s t a t e d  t h a t  the  onus was on t h e  Toscbcr b u t  t h e  

r e c o r d  sliows t h a t  t h e  proecdurc  which was followcd by t h e  noal-d 
. - 
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of R e f e r e . 1 ~ ~  rt t h e  h c a r i n g s  was t h a t  t h e  Teacher c a l l e d  his 

w i t n e s s e s  f i r s t  and  t h e n  c h e  w i t n e s s e s  f o r  t h e  School  T r u s t e c  

were  c a l l e d ,  Co: l sequent ly  n o  h e a r i n g  such  as contcrnplatcd by 

and p rov ided  f o r  i n  t h e  S c h o o l  Board Act was e v e r  h e l d  and Ll lc  

d e c i s i o n  of t h e  Board o f  R e f e r e n c e  was made wi thou t  j u r i s d i c t i o n .  

I n  Smi th  v. The Queen ,  ex .  rel .  Chmielewski (1959) S.C.R. 

638, 22 D-L-R.  {Zd! 12-9, C a r t w r i g h t ,  d. cons ide red  t h e  a p p l i c a t i o n  

of j u d i c i a l  d i s c r e t i o n  w i t h  r e s p e c t  t o  a  W r i t  of C e r t i o r a r i .  ' 

I n  t h a t  case a j u v e n i l e  was c o n v i c t e d  under  t h e  J u v e n i l e  

De l inquen t s  Ac t  R.S.C. 1352, C h a p t e r  160,  w i t h o u t  t h e  n o t i c e  

p rov ided  f o r  i n  S e c t i o n  1 0  o f  t h e  J u v e n i l e  De l inquen t s  Act hav ing  

been  s e r v e d  on t h e  p a r e n t s  of t h e  c h i l d .  Thc Court  h e l d  t h a t  

c o ~ p l i a n c e  w i t h  t h e  n o t i c e  s e c t i o n  was a c o n d i t i o n  p r e c e d ~ n t  t o  

the  J u v e n i l e  C o u r t  J u d g e  a c q u i r i n g  j u r i s d i c t i o n .  The Cour t  was 

a sked  t o  r e f u s e  t h e  g r a n t i n g  of the W r i t  o f  C e r t i o r a r i  a s  a m a t t e r  

of d i s c r e t i o n .  On t h i s  p o i n t  C a r t w r i g h t ,  J. s a y s  a t  pp. 139-120: 

"...In my o p i n i o n  t h e  rule by which t h e  Court  shou ld  
be g u i d e d  i s  a c c u r a t e l y  s t a t e d  i n  t h e ,  f o l l o ~ i i n g  pnssagc  
i n  H a l s b u r y ' s  Laws o f  England 3 rd  ed. v o l .  11, pag2.s 
140-1 : 

'Al though t h e  o r d e r  is m t  of cour se  i t  w i l l  though 
d i s c r e t i o n a r y  n e v e r t h e l e s s  be g r a n t e d  e x  d e s i t o  
j u s t i t i a e ,  t o  q u a s h  p r o c e e d i n g s  which t h e  c o u r t  
h a s  power t o  q u a s h ,  where  it i s  shown t h a t  t h e  
c o u r t  be low h a s  a c t e d  w i t h o u t  j u r i s d i c t i o n  o r  i n  
e x c e s s  o f  j u r i s d i c t i o n ,  i f  t h e  a p p l i c a t i o n  is made 
by a n  a g g r i e v e d  p a r t y  and n o t  merely one of  t h e  
p u b l i c  and  i f  t h e  c o n d u c t ' o f  t h e  p a r t y  app ly ing  
has n o t  b e e n  s u c h  as t o  d i s e n t i t l e  him t o  r e l i e f .  ' "  

I n  t h e  s a m e  c a s e  Xerwin,  C.J.C., a t  page  1 3 4  s t a t e d :  

- 1 - -  h,, is - it any answer to say that the g r a n t i n g  of a 
- w r i t  o f  c e r t i o a c a r i  is a m a t t e r  of 3 i s c r t t i o n .  N o  

such  q u e s t i o n  c a n  a r i se  where  t h e  te rms of a s t a t u t e  
have n o t  been c o m p l i e d  with.." 

h 'he ther  on t h e  view as expressed by ~ e r w i n ,  C.J.C., or 
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on  the view as e x p r e s s e d  by C a r t u r i g h t ,  J. t h e  r c r c m i e n b a t i o n  

o f . t h e  Board o f  Re fe rence  canno t  s t a n d .  

-Counse l  f o r  t h e  Board o f  Re fe rence  u r g e s  t h a t  t h e  

a p p l i c a t i o n s  s h o u l d  b e  r e f u s e d  b e c a u s e  of t h e  a p p 2 i c a n t 8 s  

d e l a y  in b r i n g i n g  on  the  a p p l i c a t i o n s ,  

The ch rono logy  of e v e n t s  i s  as fo l lows :  On August 1 5 ,  

1966  t h e  Board o f  Re fe rence  handed d w n  i t s  d e c i s i o n .  The  

T e a c h e r  o r d e r e d  a t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  o f  t h e  Board 

o f  Re fe rence  and  i n  A p r i l ,  1967 h e  r e c e i v e d  volurces 1, 3 and 

4 o f  t h e  t r a n s c r i p t s .  Volume 2  of t h e  t r a n s c r i p t s ,  c o n t a i n i n g  

a l l  t h e  e v i d e n c e  h e a r d  on August 2nd h a s  n e v e r  been  d e l i v e r e d  

t o  him b e c a u s e  t h e  r e p o r t e r  l e f t  Canada s h o r t l y  a f t e r  t h e  

h e a r i n g  and t h e  O f f i c i a l  R e p o r t e r s '  O f f i c e  i s  u n a b l e  t o  a s c e r t a i n  

h i s  whereabou t s .  

On March 3, 1967  h e  i n s t r u c t e d  h i s  t h e n  s o l ' i c i t o r  t o  

i s s u e  a N r i t  of Summons o u t  o f  t h e  Supreme Cour t .  On Elarch 

18th, 1968  t h e  W r i t  of Summons was set asicie b e c a u s e  his thcn 

s o l i c i t o r  h a d  n o t  s e r v e d  it i n  , t i m e .  C e r t i o r a r i  p r o c e e 2 i n c s  

were  commenced by t h e  s o l i c i t o r  and wi thdrawn on March 5 th .  

1969 by c o n s e n t  and  w i t h o u t  p r e j u d i c e  t o  f u r t h e r  a p p l i c a t i o n .  

From E a s t e r ,  1969 t o  J u n e ,  1971, t h e  Teacher r e s i d e d  o u t s i d c  

t h e  gtrovince and  d u r i n g  t h a t  t i m e  a t t e m p t e d  t o  o b t a i n  t h e  a i d  

o f  t h e  B.C. T e a c h e r s '  F e d e r a t i o n .  I n  late 1972 h c  o b t a i n c d  

c o u n s e l  t h r o u g h  Legal Aid and ialr. Ncbinnon b r o u g h t  t h i s  a p p l i c -  

a t i o n  i n  1974 .  

a * 
While t h e r e  h a s  been  a l o n g  d e l a y ,  I am s a t i s f i e d  t h a t  

the Teacher e a r n e s t l y  t r i c d  t o  b r i n g  t h e  m a t t e r  to Cour t  kut 



has e n c o u n t e r e d  a s e r i e s  of u n f o r t u n a t e  o c c u r e n c e s  w h i c h  

d e l a y e d  t h e  m a t t e r .  A l though  he must  s h o u l d e r  s o n r  xcs -  

p o n s i b i l i t y  for t h e  d e l a y ,  i n  t h e  c i r c u m s t a n c e s  h e r c i n ,  I 

a m  n o t  prepared.to deny him t h e  re l ie f  h e  s e e k s  b e c a u s e  of 
I 

it. The Orders sought  w i l l  go b u t  there w i l l  be no costs. 

Vancouver, B .C. 
~ a n u a r ) i  Zlst, 1975 .  . 

! 
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No. A851691 
Vancouver Registry 

IN THE SUPREME COURT QP BRITISH COLUMBIA 

BETWEEN: 

THE BOARD OF SCHOOL TRUSTEES 
OF SCHOOL DISTRICT NO. 34 
(ABBO'XFORD) 

APPELLANT 

AND. 

JOHN SHEWAN 
ELZE SHEWAN 

RESPONDENTS 

Counsel for the Appellant: 

Counsel for the  Respondents: 

Place and Date of Hearing: 

1 
REASONS FOR JUDGMENT 

1 
1 
1 
1 
1 
1 OF THE HONOURABLE 
) 
1 
1 
1 
1 
) MR. JUSTICE BQUCK 
) 
1 
1 

J. Stuart Clyne, Q.C. 

David C. Tarnow 

Vancouver, B. C. 
19 December, 1985 

DESCRIPTION OF PROCEEDINGS 

John Shewan and Ilze Shewan are husband m d  wife. In the  fall s f  

1983 they were employed by t h e  6nppeUnt as school teachers. Controversy 

developed when Mr. Shewan took a picture of his wife in the  nude. With their 

permission the  photograph was subsequently published in t h e  Fc3ruary 1985 

edition of Galtlery magazine, When the matter came to the, attention of t he  

School Board they were suspended from their positions as teachers fbr  a period 
'. 

of six weeks. 
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An eppeal wras then taken by the respondents from these suspensions 

to a three person b a r d  of Reference pursuant to  s. 129 of the School Aet, 

R.S.BeC. 1979, c. 37%. Evidence and argument were heard by the Board of 

Reference over a period of 6-1/2 days between 9 April and 18 June, 1985. On 28 

June, 1985 the majority delivered their written opinion allowing the appeal and 

ordering the respondents be reinstated together with compensation for all wages 

rand benefits lost as a result of their suspension. 

From that decision the School Board appeals to this court. 

Mr. and Mrs. Shewan have two children, ages 8 months and 3 years. 

They are both employed as teachers by the Appellant School District. Mrs. 

Shewan has been with the Appellant since 1976 as a junior high school teacher. 

She has taught Drama, English, French, German, with English as a second 

language. 

Mr. Shewan has been employed by t he  Appellant as a junior and senior 

high school teacher since 1973. He trs taught English 8, French 8, 9 and 10, 

Social Studies 8, 9, 10 and 11, History 12, L a w  11, General Business 1 2  and Foods 

Cafeteria IQ, I1 m d  12, Me was also extensively involved in many 

extra-curricular and community activities. 
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In I982 or 1983, Mr. Shewan obtained an entry blank for an amateur 

photo competition in Gallery Magazine. The Respondents filled in  the entry 

dorm together and mailed i d  with a 100 word descriptive statement and 3 

photographs. 

Each month several amateur photographs are published in Gallery 

Magazine. There is a monthly winner and a monthly runner-up. At the end of 

the year an over-aU winner is chosen. The over-all winner gets a substantial 

prize. Anyone whose photograph is published receives $50.00. 

On the entry form no last names are requested. Mr. and Mrs. Shewan 

therefore expected anonymity. 

On 27 December, 1984 Mrs. Shewan received notification by letter 

from Gallery Magazine that one of her photographs would be published in the 

Februery 1985 edition. With the letter she received a $50.00 cheque and the 

remaining two photographs. 

The motives of the Respondents for sending the photographs to 

Gallery Magazine were personal. Mr. Shewan wanted to tell his wife he loved 

her m d  that she was a beautiful woman. Mrs. Shewan was motivated by an 

attempt to improve her self-esteem and a wish to please her husband. 

As advised the photograph was in fact published in Gallery Magazine 

and appeared with the following eaption a t  psge 48: 
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"nze S. 34, teacher 
Clearbook, B.C. 
Canada 
Photography by her husband, John 

Bze is a high school teacher who can speak, 
read and write in seven Iangwges. The proud 
mother of a 15 month old baby boy she also 
finds time for cooking and photography." 

it is worth noting the setting m d  nature s f  the particular colstrr 

photograph which is the subject matter s f  these proceedings. The picture 

apper%rs on the bottom left hand side of a page of photographs under the title 

"The Girl Next Door, February 1985". There are 5 other photographs on the left 

and right side of Padies wSo are either totally or partially nude. One page before 

and about 13 thereafter contain pictures of a similar nature. Mrs. Shewan is 

seen lying on her back on a bed with the t ~ p  sf her body uncovered. She has on 

stockings, high heels and a garter belt. 

Sometime around 23 January, 1985 the Superintendent of Schools for 

the Appellant received a telephone call from a radio station reporter enquiring 

about the photograph. He then went and bought a copy of Gallery Magazine and 

confirmed the identity. After that he called the Respondents to meet in his 

offiee on 24 January, 1985. During the meeting the Superintendent asked 

questions and Mr. Shewan responded for he and his wife. 

When asked about the appropriateness of submitting the photograph 

to the mrtgazine, Mr. Shewan said he felt it met community standards. The 

Superintendent said i t  wasn't appropriate and he wouldn't be surprised if the 

School Board felt the same way. Mr. Shewan replied that in his view those 

opinions did not reflect the community. 
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After the meeting on 24 January, I985 t he  Superintendent reported 

the matter to the School Board. The Board then resolved to suspend Mrs. Shewan 

immediately. It then set 30 January, 1985 8 s  the date for the statutory hearing 

pursuant to s. 122 of the School Act. 

Prior to the s te tu t~ry  meeting on 30 aanuary, 1985 the 

Superintendent gave an interview on television indicating he was shocked and 

sickened by the episode. 

At the statutory meeting, Mrs. Shewan indicated through her counsel 

that the picture in ?he magazine was indeed a photograph of herself. She also 

said that she had not seen the magazine at the time she sent the photographs. 

She indicated there was some indiscretion but that she felt it did not go against 

community standards. Following the meeting the Board decided to also suspend 

Mr. Shewan. A statutory meeting for this purpose was set for Saturday, 2 

February, 1985. 

At the 2 February, 1985 meeting Mr. and Mrs. Shewan again appeared 

with counsel. Counsel for Mr. Shewan requested further time to prepare for the 

hearing. A? that time a joint publie statement was put forward by the 

Resp~ndents but was not accepted by the School Board. On 4 February, 1985 

Mrs. Shewan was suspended for six weeks without pay. 

Mr, Shewants s?~?u?oP~ f?Perhg fwk phee nn 4 Fehruery, 1985. 

Through his counsel Mr. Shewan felt there had been an indiscretion but he 

further indicated that in his opinion the magazine met community standards- 



A p p e n d i x  U 

On ti February, I985 Mr. Shewan was notified tha t  he was  also 

suspended without pay for six weeks. 

An appeal was then taken by t h e  Respondents pursuant t o  s. 129 of 

the  School Act to a Board of Reference. That  b a r d  was appointed by t h e  

Minister. I t  consisted of Mr. ~ a r v i r i  R.  storr or row, Q.C. (chairman),  Mr. Philip 

Rankin and Mr. Gordon Eddy. 

The Board of Reference heard evidence and argument  over a 6 and 

1/2 day period. At  the hearing evidence on k h d f  of the  School b a r d  was given 

by t h e  Superintendent of Schools for  t he  Appellants, t h e  Superintendents for  t he  

School Districts of Vsncouver, Burnaby and West Vancouver and two parents of 

school children were  also called. 

The Respondent for  t h e  Appellant School Distriet  testified he 

received some 50 phone ealb on t h e  subject and t h e  Board also received some 

le t te rs ,  both fo r  and against the  Respondents. The Superintendent said some 8 

parents  requested their children not  be assigned t o  t h e  classes conducted by t h e  

Respondents but h e  did not  know if any  of those s tudents  were in the  classrooms 

of Mr. and Mrs. Shewan. 

During t h e  course of t h e  hearing t h e  Superintendent described t h e  

Respondents as exempiary teachers b i h  in their ieaehiiig ability m b  in their 

f++~r=-~~rrii+*&~~ aet+itie. 
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Two parents were called by the Appellant. Mrs. Webb testified she 

had not seen the magazine or the picture, however she felt it was disgusting. 

She further stated she would not want her 14 year old son taught in the  next 

term by Mrs. Sipwan. Her children had never had Mr. or Mrs. Shewan as a 

teacher. She had no other knowledge of their capabilities as teschers. 

Mr. Maxwell was the second perent called by the Appellant. He also 

had not seen t he  magazine or the picture. He did not have any children in Mr. or 

Mrs. Shewan's classes. Mr. Maxwell was considering placing his children in a 

new Catholic private school. At that school the prime requirement for teachers 

was to be their moral and religious views rather than their technical 

qualifications. 

The three experts c d e d  by the Appellant all indicated that the 

teachers conduct amounted to misconduct. 

On behalf of the Respondents, Mr. and Mrs. Shewan gave evidence at 

the hearing. They each admitted an indiscretion but denied any misconduct on 

their part. 

Two parents of students tmght by the Respondents were called as 

witnesses on their behalf. One testified that her daughter had Mrs. Shewan as 

her E~glhh  9 teather, She saw the pbtograph ir! question in the magazine out 

she was not concerned by the incident. 

Another witness had her daughter enrolled in a History course taught 

by Mr. Shewan, She also saw the magazine and photograph but was not 
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concerned. However, she  was bothered by the  act ions cf t he  School Board in i t s  

suspension ruling. 

The  Chairperson of t h e  Periodical Review Board was calied by t h e  

Respondents. She indicated she  exemined t h e  February 1985 edition of Gallery 

Magazine but found nothing obscene in it. She described Gallery Magazine as 

one of t h e  be t t e r  magazines which she  reviews. 

The Vice-President of Marketing fo r  Mainland Magazine which 

distributes Gallery Magazine indicated the  sale  of t h e  magazine was not really 

increased because of the  incident. 

In addition, t h ree  exper t  witnesses were called by ?he Respondents. 

A Dr. Robert Walker of S i m ~ n  Fraser University indicated t h a t  s ince t h e  

photograph did not in te r fe re  with their  professional duties, t h e  incident did not 

amount t o  miscondrrct. Dr. William Bruneau of t h e  University of British 

Columbia s t a t ed  t h a t  s ince t h e  th ree  aims of public education were not breached 

by t h e  Respondents, t he re  was no misconduct. Finally, Dr. Michael 

Manley-Casimir of Simon Fraser  University tes t i f ied t h a t  as the re  was 

fnsufficient evidence of any  e f f ec t  on  their  t eacher  performance arising out  of 

t h e  ineidenf, t h e r e  could not be misconduct. 

A former  s tudent  of t h e  Respondents also gave evidence. He  said 

t h a t  Mr, Shewan had been a very p t i i v e  influence on him in school and  

persuaded him to pursue a university education. He  f e l t  t h e  incident would have 

no e f f ec t  on Mr. Shewan as a teacher  or a person. 



Brincipds and colleagues of both Respondents were called on thei r  

1 : *L,.. ...,, - -..---. vcsrczu ru uwtcaie urry wcrt: s u p e r i ~ r  ieechers and meinkrs of the cornmmi'ly. 

I? was t h e  opinion ctf these  witnesses tha t  the incident would have nu e f f ec t  on 

t h e  competence of t h e  Respondents as teachers. 

The majori ty  of t he  Board of Reference held the.Respondents1 a c t i ~ n s  

fell within accepted  s tandards of tolerance in contemporary Canadian society 

and therefore did not amount  to misconduct. The majority ordered the  decision 

of t h e  School faoard s e t  aside with full  back pay t o  Mr. and Mrs. Shewan. 

On t h e  o ther  hand, t h e  minority decision of the Board as rendered by 

Mr. Storrow 3eld i h e  act ions of t h e  Respandents constituted misconduct. 

However, he  decided the  penalty was unfair and reduced their term of suspension 

from 6 weeks to 10 days. 

Three issues ar ise  from these facts:  

What is t h e  na tu re  of t h e  appeal jurisdiction granted to this cour t  by 

s. 129 of the School Aut? 

Assuming this cour t  has t h e  jurisdiction of the  Court  of Appeal, did 

the  b a r d  of Reference  err in taw or f a c t  when t h e  majcrity found 

t h e r e  was no misconduct? 
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If inere was misconduct what is ine appropriate penalty? 

Section 129 of the School Act is the relevant section that grants a 

right of appeal from the Board of Reference to the Supreme Court of British 

Columbie. It reads in part: 

"(6) A b a r d  of reference shall in accordance with the 
regulations consider an appeal referred to it and may 
allow or disallow the appeal or vary the decision made by 
the board under section 1 2 2  and make any order i b  
considers appropriate in the circumstances. 

(7) Either party to an appeal to a board of reference may, 
within 30 days of the decision of the board of reference, 
appeal the decision to the County Court or Supreme Court 
in accordance with their respective Rules; but no 
reinstatement under subsection (6) shall take place during 
the course of the apped or a subsequent appeal from it.* 

The Act then provides for an appeal from a decision of this court to 

the Court of Aped with leave of a single judge s f  that eourt. 

Rule 49 of the Supreme Court Rules contains a code of procedure 

~ k i e  a statute such as the Schm1 Bet allows for. &3 wped to the Supreme 

Cowt from some ofher t_ihuna_l_, ?n essence, ?he rule details the means of 



Appendix U Page-358 

getting before the court but it does not say what guidelines e court should follow 

on hearing the  apped ar what rerneiiies it can impose. Therefore, it is 

necessary to inquire into the exact limits of the appeal jurisdiction granted to 

this court on such a hearing. 

At common law there was no right of appeal from e decision of a 

single trial judge as we now know it. T h e  king's court cannot be charged with a 

false judgment"; The History of English Law, Polllock and Maitland, V Q ~ ,  2, p. 

668. And a t  p. 664; "Nothing that was, or could properly be, called an appeal 

from court to court was known to our commen law. This was so until the 'fusion' 

of cornmor, law with equity in the year 1875.11 

Generally speaking, there were two ways a mistake could be 

corrected prior to 1875. One was through the ancient remedy of applying for a 

Writ of Error. The other was by lauriching a motion for a new trial. Holdswosth, 

A History of English U w ,  Vol. 1 a t  page 643: 

"We have seen that under the old practice a t  common law 
a suitor, if dissatisfied, might either (1) proceed by way of 
writ of error for errors on the record, or by writ of error 
on a bill of exceptions. If the court of error thought that 
there had been any misdirection, however trifling, it was 
bound to order a new trial. Or (2) he might move the 
court in bane for a nejv trial. From pl refusal to grant e 
new trial there was no appeal." 

I don't believe much will be gaified by exploring the exact nature of a 

process coillid be adopted in these proceedings. In my view, it was not the 

intention of the legislature to resurrect these forgotten methods of review when 

i t  gave appellate jurisdiction to Phis court in s. 129 of the School Act. 
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Whst. was more likely the intention of the Legislature was to grant 

the same powers to a single judge of this Court or the County Court as are 

possessed by a quorum of the Court of Appeal of British Columbia under the 

provisions of the Court of Appeal Act, R.S.B.C. 1979, c. 7. There are two 

reasons for reaching titis decision. 

The word nappeal" as  it appears in the statute is not a word that was 

ever known to the common h w  of procedure. Correcting errors made during the 

course of a trial was done by means of a Writ of Error or 81 motion for a new trial 

md not by means of an %ppealw. Hence, the reference to the word nappeal" in 

the School Act must mean a reference to an appeal as defined by a statute 

relating to appeals. That statute is the Court of Appeal Act. 

The second reason for arriving at  this conclusion comes from the 

words of our Court of Appeal in the Board of School Trustees of District No. 61 

(Greater Victoria) and Bona C. MacMurchie and Evelyn M. Ball (unreported), 5 

June, 1973, Vancouver Registry No. 450/73. That case involved an appeal under 

an earlier but similar provision of the School Act. The question arose as to 

whether the procedure before the Supreme Court and the County Court was in 

the slature of an appeal or a. hearing de novo. At page 2, Branca &A, said this: 

"Counsel for the appellant has argued strenuously that the 
appeal envisioned in subsection 7 is an appeal de novo. 
We disagree with that entirely. The Appeal that is 
mentioned, in my judgment is m appeal in the mud sense 
of the word. , ." 

And at page 3, Taggart 3. A. also said: 
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'1 agree with my brother that the process below is 
appellate in the sense in which that word is ordini;ri!y 
used." 

An appeal "in the mud sensen of that word means a procedure 

whereby this court reviews the conduct of the haring held before the Board of 

Reference as opposed to hearing the same evidence all over again. But what are 

the limits of that review? Since an appeal is a creature of statute the only 

- guidelines are statutory. In British Columbia they are contained in the Court of 

Appeal Act. Thus, it seems to me the provisions of the Court of Appeal Act are 

the ones to follow, subject of course to any necessary modifications. A sample of 

the powers which arc mentioned in that statute and which I may exercise 

include: 

Making or giving any order that could have been given by the Board 

of Reference: s. 9 (1) (a). 

Drawing inferences of fact: s. 9 (3). 

Setting aside the order of the Board of Reference and directing a new 

hearing: s. 27fl). 

Certain rules interpreting the powers and duties of an appeal court 

must a h  be kept in mind. Some examples are: 

Questions of fact decided by the Board of Referenee should be given 

where the question is as to the proper inferences to be .drawn from 

truthful evidence, then the Board of Reference is in no better 

position to decide than me: Dominion Trust Co, v. New York Life 

Ins. Co. f1918f 3 W,W,R 859 at 853 (PC). 
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I should not uverrufe a finding of fact made by the Board of 

Reference unless satisfied the finding was elearly wrong but if the 

issue of fact is not one which depends in any way on the Board's 

assessment of the witnesses or of the evidence they gave, then it 

does not have my specid advantage denied to me, and If I think the 

finding clearly wrong I bay substitute my finding for that of the 

Board: Vander Zalm v. Times Publishers et al (1980) 109 D.L.R. (3d) 

531 at 558-559 (B.C.C.A.). 

Without such s framework i? is difficult to know how I might go about 

exercising any appeal jurisdiction given to m e  by the School Act. Therefore, I 

will look at the record coming from the Board of Reference as if I represented a 

quorum of appellate judges in the British Columbia Court of Appeal hearing an 

appeal from the decision of a single judge of the Supreme Court of British 

Columbia. 

Inquiry as to m y  error by t he  Board of Reference 

Analysis of the Rlllirrg of the Majoritg 

Under s. 122 of the %ti001 Bet: a teacher may *be suspended by a 

school board: 

"(a) for mixonduet, neglect of duty or refusal or neglect 
to obey a Irrwfd order of the Mmd. . ." 
It is common ground that the appellant made the suspension orders in 

February, f 985 because of alIeged acts of misconduct. In the majority report the 

members said this: 
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T h i s  case turns on w'hat is meant  by t h e  word 
lmisconduct' ". 

Because t h e  incident arose outside t h e  course of their  normal duties 

as school teachers,  t h e  majority commented upon t h e  obligations of t he  

Respondents when they  me not teaching: 

"We are not convinced that an employer can  demand more 
of p, teacher then they exhibit enough beeorurn and 
formali ty  t o  do their j o b  Teachers  are not on  duty  24 
hours a day. Surely their  main function is t o  teach ,  not  t o  
be emulated. When teachers a r e  off t h e  job, t hey  ought 
t o  be altowed f a r  grea te r  lati tude in the i r  lifestyle." 

"We  d o  not expect t h a t  teachers  should be invisible in 
their  community, nor d o  we expect a British Columbia 
keacher must conform to  t h e  s t r ic tes t  behaviour i n  a 
com munity, especially while off t h e  job." 

Evidense was lead before t h e  Board of Reference  as t o  the  

vcornmunity standards" in Abbotsford The ergurnent was then  made t h a t  Ihe 

conduct  ~f t he  Respondents did not meet  these s tandards and so there  was 

misconduct. The majority held tha t  proof of community s tandards was not 

established t o  their  satisfaction: 

"Furthermore, Counsel f a  t h e  Board argued t h a t  t h e r e  
were clear ly people in the distr ic t  who were  offended. 
Since the Shewans had f d e d  to conform with at least 
some  of t h e  mmmunity's standards of conduct,  h e  sa id  
t h a t  failure amounted to misconduct. 

Although evidence was l d  on t h e  community s tandards 
in Abbotsford, nei ther  par ty  established to our  
%tisfaction w t i t  those commliniiy siandards were." 

As a consequence, t h e  majority then  concluded t h e  real tes t  was 

whether  the Respondents conduct "was within t h e  accepted  standards of 

to le rance  in contemporary Canadian e i e ' t y ? "  In their  opinion i t  was. 
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T h e  question we believe t h a t  should be asked is not  
whether t h e  Shewans conduct fel l  below some  of the  
community's standards but  whether i t  was within t h e  
accepted  standerds of tolerance in  contemporary 
Canadian society. We must formulate  an opinion of what  
t h e  contemporary Canadian community will tolerate. W e  
have heard evidence of t he  community standards and w e  
have heard expert evidence, In olir opinion, t h e  Shewans' 
esnduei  would be tolerated by eontemporary Canadian 
s tandards and t h e  evidence a n  balance indicates  this. 
British Columbian teachers  do not have t o  have different  
s tandards sf Behaviour depending on what community they 
teach  in. 

The act ions of Mr. and  Mrs. Shewan showed an appalling 
lack of judgment. Can t h a t  lack of judgment o r  
imprudent a c t  on these f a c t s  amount t o  misconduct within 
thd meaning of Section 122 of t h e  School Ac t?  In our  
opinion it does not." 

A fair  summary of t h e  majority award is a s  follows: 

The standard of conduct of a teacher  off t h e  job should not be s e t  a t  

as high a level as when t h e  teacher  is performing his o r  her 

professional duties. 

When not  working a teacher's conduct does not  have t o  compare with 

t h a t  of  t h e  s t r ic tes t  behaviour in t h e  community. 

When assessing what is crt is not  misconduct, t h e  t e s t  should be what 

is the accepted standard of tolerance in  contemporary Canadian 

society aM3 not what is within t h e  community s tandards  of the a r e a  

where t h e  teecher  is employed. 
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The word misconduct is not defined in the School Aet. The Canadian 

Law Dictionary gives it this meaning: 

"Any transgression of some established and definite rule 
of action, a dereliction 'from duty, unlawful behaviour, 
wilful in character, improper or wrong behaviour. 

In the h w  of master and servant there is no fixed rule of 
law defining the degree of misconduct which will justify 
dismissal. The particuhr act justifying dismissal must 
depend upon the character of the act itself, upon the 
duties of the workmen and upon the nature of the possible 
consequences of the act. The conduct complained of must 
be inconsistent with the fulfillment of the express or 
implied conditions of service." 

According to the Shorter Oxford English Dictionary it means: 

"1. Bad management; mismanagement. Often quasi 
malfeasance. 2. Impropei conduct often in the sense of 
adultery.?' 

Finally, Black's Law Dictionery, 5th Edition defines misconduct as: 

"A transgression of some established and definite rule of 
action, a forbidden act, a dereliction from duty, unlawful 
behaviour, wilful in character, improper or wrong 
behaviour; its synonyms are misdemeanor, misdeed, 
misbehavior, be'limjuency, impropriety, mismanagement, 
offense, but not negligence or ~arelessness.~ 

In prc)~-ng its case before the h a r d  of Reference, tRe Sehmf hnrd  

called a number of witnesses to testify. The first was the Superintendent of 

Schools of the sppehnt District, the second the Superintendent of Schools for 
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School District Cf45, West Vancouver, the third the Superintendent of Schools for 

School District #41, Burnaby, ine fourth the Superintendent of Schools for 

Vancouver, the fifth a parent of a child who attended school at the same school 

where Mrs. Shewan taught and last, another parent whose five childen attend or 

will &e attending school in Sehool District 834. 

Al l  four School Superintendents genve evidence a b u t  the duties and 

rsspcmibi!lties of a teacher and the fact ?he teacher sets an example for the 

students in their classroom and how they should behave outside of school. They 

also expressed en opinion that the photogfaphy incident amounted to misconduct 

on the part of the Respondents. One parent had not seen the picture in question 

but she stated it was disgusting and disciphe should have followed. The other 

parent described Gallery magazine as a kind of cheap nskin" magazine. 

Approximately eight witnesses testified on behalf of the 

Respondents. A parent of a child in a dass taught by Mr. Shewan said she had a 

high opinion of Mr. and Mrs. Shewan and their private life was their own. 

Another parent was not offended by the picture. An officer representing the 

distributor of the magazine said the February 1985 edition was approved by a 

non-statutory Advisory Board that was set up to monitor these kinds of 

publications. A witness who described herself as a sociologist and who does 

research in the field of pornography said the particular edition w a s  not 

objectionable. Mr. Shewm was described by a former student as very helpful to 

students outside the normal school hours. He stated the picture did not offend 

him, 
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One gentleman iestify<-iilg for "re Respondents said he was an expert 

in the professional conduct of teachers. He is a profeswr at Simon Fraser 

University. In his opinZ?n, the incident did not involve any bad behaviour nor was 

there anything bad about sending e nude photograph of one's wife to c magazine. 

The principal of a local junior secondary school spoke favourably about the 

competence of Mrs. Shewan as a teacher but in his opinion- it was not wise for 

her to put her picture in the magazine. Finally; an expert in the theory and 

development of public education and moral theory described the event as a 

foolish indiscretion and not misconduct. 

Besides this oral testimony, a number of documents were filed as 

exhibits at the hearing before the Board of Reference. They included 

testimoniafs to the character of the Respondents and written reports of experts 

who were later called to give evidenee. 

In summarizing this evidence I am not intending to describe verbatim 

what was said by these witnesses over the 6 and 1/2 days of the heinring. Nor do 

I know what testimony the majority of the Board of Reference accepted and 

what exactly it rejected. The purpose of the exercise is to give some general 

idea of what the majority heard so as to put their decision in context. 

Previously I mentioned the majority held that the real test in this 

instance was to determine whether or not the conduct of the Respondents was 

within the standards of what contemporary Canadian society would tolerate. To 
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assist them in reaching their decision they relied upon the judgment of the  

Supreme Court of Canada in - R. v. Towne Cinema Theatres LPd, [ 1985) f S.C.R. 

494. That was a case involving an alleged obscene motion picture. It arose out 

of a charge under s. 159 of the Criminal Code which defines obscenity in part as 

fuU0 ws: 

n(8) For the purposes of this Act, any publication a 
dominant characteristic of which is the undue exploitation 
+I sex, or of sex and any one ti. more of the  following 
subjects, namely, crime, horror, cruelty and violence, 
shall be deemed to be obscene." 

The Supreme Court of Canada held at p. 507 that et "breach of 

community standardsw is simply one measure of undueness under s. 159(8). 

It then went on to accept the proposition that "standards of 

tolerancew is not synonymous with "moral stmdards sf the community" because 

the moral standards of the community involve no more than a consensus of what 

is right and what is wrong. At  page 507: 

"A similar point was made by Weatherston J.A., delivering 
the judgment of the Ontario Court of Appeal in 3. v. 
Penthouse International btd. (1 9791, 46 C.C.C. ( 2 d m  
{leave to appeal refused, (19791 P S.C.R. xi) at pp. 
114-15: 

I t  is neither helpful nor accurate to say that the 
standard of tolerance is synonymous with the moral 
standards of the community . . .the words 'moral 
stsndards of the  community' means ns more than a 
consensus of what is right and what is wrong, . .The 
question, in any event, is not whetner iire content of 
the publication goes beyond what the contemporary 
Canadim c~iiiiiiiini~y thfr* is ~&$ii, but railier 
whether it goes beyond what the contemporary 
Canadian com munity is prepared to tolerate.! " 
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In my view, the issue in the case before m e  involves t h e  "moral 

standards of "she communityt1 where the respondents taught and lived and not the 

Canadian standards of tolerance test applied to obscenity cases. I say this partly 

because the moral conduct of a teacher amounting to misconduct may have 

nothing to Qo with obscenity as defined mdes the Crimind Code. Eying by a 

teacher is an example, A lie amounts to a breach of morality and may be 

misconduct, but ii is not obeene. Hence, using the *tolerancen Pest which was 

designed for obscenity cases is a poor way of testing 9noral conduct". 

It is coincidental in these proceedings that the nude picture may be 

considered obscene by some. But that does not mean the Board of Reference 

should apply the test of determining what is or is not obscene to the real issue as 

Po whether or not there was misconduct. 

From this discussion it follows that the majority of the Board of 

Reference erred in l a w  when they adopted the standards of tolerance test in  

Towne Cinema Centres Ltd. as a basis for allowing the appeal. They also gave 

undue weight to the expert evidence when they had before them the material 

itself to look at and rule upon. 

Nonetheless, I do not believe the' ruling should be upset for that 

reason alone. The decision may still be the right one if there was evidence they 

hemd to support the conclusion that the behaviour of the Respondents was not 

misconduct because it did not offend 9he moral standards of the communityw. 
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A great deal of opinmn evidence was heard called from lav witnesses 

and experts as to whether or not the incident amounted to misconduct on the 

part of the Respondents, 19 seems wonably  elestl that opinion evidence by a 

lay witness as to what is misconduct would not be admissible in a court of law if 

that issue were under investigation: Sherrard v. Jacob (19651 N. 1. 151 tnt 156: 

'A witness, for example, cannot be dowed to say that a 
defendant was negligent or that the respondent in a 
divorce suti was guilty of the matrimonial offence of 
eruelty, for while these are issues sf faei, they 
necessitate the application of standards determined by 
law.n 

It was put another way by Goddard L.J. in Hollington v. F. Hewthorn 

& Co. Ltd. et al [I9433 1 K.B* 587 at 595 (C.A.): 

"It frequently happens that a bystander has a complete 
and full view of an accident. It is beyond question that, 
while he mey inform the court of everything that he saw, 
he may not express an opinion on whether either or both 
of the parties were negligent. The reason commonly 
assigned is that this is the precise question the court has 
to decide, but in truth, it is because his opinion is not 
relevant." 

Although evidence of Ohis nature must be excluded by a court of hw, 

it does not &ways follow that it emnot be admitted by an administrative 

tribunlsl sueh as the  h e r d  of Reference: Reid m d  David, Administrative Law 

T h e w  is no single eude which, apart from statute, 
governs the question whether the court rules (of evidence) 
do or do not apply.w 
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And at  page 75: 

T h e  mere violation of an evidential rule may be nothing 
as such, Xt is not the error of form but the error of 
substance that counts." 

It is not necessairily an actionable error in h w  to admit irrelevant 

evidence at la hearing before administrative tribunal which is exercising judicial 

or quasi-juclicid functions uriless a statute says otherwise. The touchstone is 

whether the majority of the Board of Reference ailowed tiremseives to be 

influenced in some measure by improperly admitted evidence: Dallinga v. 

Council of City of Calgary [ 19761 1 W.W.R. 319 a t  320 (Alta. C.A.). 

Even if the lay opinions were improperly admitted, there does not 

appear to be any indication in the majority aecision to show they were wrongly 

influenced by this testimony- 

Expert evidence on misconduct also creates a vexing question just as 

I t  does in cases involving obscenity: Towne Cinema Theatres Ltd. a t  page 512: 

"The issue of who must place evidence of what before the 
trier of feet in obscenity cases is a vexing and recurring 
problem. Under the Hicklin rule expert evidence was in 
general held to Be i r re le~ant .~  

And at page 514: 

"Expert evidence is always expensive, sometimes simply 
not available and frequently unreliable. The American 
experience - based, to be sure on a somewhat different 
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test  for obscenity - has been summarized in Paris Adult 
Theatre ! v. Slaton, 413 US. 43 (1973) a,? p. 56, Note 6, 
Obscrenitv, it is said. 'is not a subject that  lends itself to  
the  traditional use of expert testimony . , , indeed t h e  
'expert witnesst practices employed in these cases have 
often made a mockery out of the otherwise sound concept 
of expert testimony'. United States v. Various Articles of 
Obscene Merchandise, 709 F. 26 132 (26 Cir. 1983) at p. 
135, a recently reported American obscenity decision, 
confirms that  although he government bears the  burden of 
providing each element of obscenity (including a breach of 
community standards) to the satisfaction of the  tr ier  of 
fact ,  expert evidence of community standards is not 
constitutionally required, and that  absent (or even i n t h e  
face of) such evidence, the  impugned materisls may 
'speak for  themselves' so a s  t o  ground a conviction for 
sbscenitv. 

This is euential lv the  situation that  obtains in Canada..." 

(underlining mine) 

Consequently, expert evidence in obscenity cases is admissible on the 

issue of undueness but must be weighed by the  court even when i t  is all one way 

and stands uncontradicted: Towne Cinema Theatres Ltd, a t  p. 515. If the  

obscene material itself is introduced into evidence, then expert evidence is  not 

required: Towne Cinema Theatres Ltd. a t  page 515: 

"I consider as accurate the  following statement of 
evidentiarv requirements enunciated in the  recent  
decision o? Borik J. in R. v. Doug Rankine Co. (supra), 
at pp. 171-12: 

Tt is  well established tha t  if the  material itself is  
introduced into evidence, expert evidence as t o  
obscenity o r  community standards i s  not required. 
Indeed. even if i t  is ~ r e s e n t e d ,  the  t r ie r  of f a c t  is 
not b o k  to accept ii. There is no necessity fo r  the  
judge or jury t o  rely on evidence'inirsdatced in court  
as the basis for identifying community standards. 
m rnerefore, the trier; sf fact may deteriiiine for 
himsdf  or herself (or themselves, in  cases tried by a 
jury) the  content of the  community standard which 
is  to be applied in determining whether the  material 
in issue exceeds that standard. It  is an objective 



test which applies. The test is no! besed or! t he  
Scvcl of tolerance of t h e  judge or the jury. It is 
what the judge or jury believe the national level of 
toleranee to be." 

(underlining m inej 

While the test for obscenity is different from the test for 

misconduct, nonetheless it seems to m e  the  rules as to €he admissibility and 

weight given Po expert evidence in obscenity cases is helpf.2 in examining the 

weight and admissibility of expert evidence when determining the misconduct cf 

s teacher. In effect, the cases indicate opinions of experts on the issue of 

misconduct of a teacher have little probative value snd  are more or less 

irrelevant when the facts themselves are before the tribunal. Besides, hearing 

expert evidence on what amounts to misconduct is much like hearing expert 

evidence on whether ti pe.+sn is honest or not. Misconduct like honesty is tested 

mcstfy by other objective testimony which uses fact end nit opinion evidence to 

arrive at the ultimate answer, 

There is no factual issue between the parties as to whose picture it 

was or whether it was published in Gallery Magazine. That is admitted. The real 

issue is whether the conduct of the respondents offends the mord standards of 

the community and amounts to misconduct. Since the photograph and magazine 

were before the Board of Reference, I do MP think there was any need to hear 

expert evidence as to whether the incident amounted to misconduct. To 

determine the answer the Board was required to hear objective evidence as 

opposed tu opinions. 
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3. Determining the Moral StenbaPds of the Community By Objective Testimony 

Case Taw seems to indicate a judge or tribunal should not decide t h e  

rr.oral propriety of a particular act By using his own person& scale of values. 

Instead, he should try and seek out other kinds of eviderrce which leads him to 

the correct answer, Towne Centre Cinema Theatres Etd. v. The Queen f1985) 18 

C.CC (3d) 193 at  p. 207: 

"The a~peUant argues, as  I have indicated, that the trial 
judge applied a subjective and local standard rather than E 

nation& objective test. In R. v. Brodie (1962): 132 C.C.C. 
161, 32 D.L.R. (2d) 507, 119621 S.C.R. 681, Judson J. 
makes it clear that the trier of fact is not supposed 
m l v  his own subjective standard but rather to 
assess the corn rnunity standsrd." 

Breaches of the Criminal Code or School reguhtions by a teacher are 

examples of objective facts indicating improper behaviour. By themselves, they 

may be sufficient to reach a finding of misconduct. But other types of abnormal 

behariour w e  not so easy to  assess. In certain situations, they may appear to  be 

rnirza~duct to the presiding tribunal whereas to the outside world they may not. 

The opposite may &so be true. 

In this instance, the the Board of Reference had the right to hear 

evidence a b u t  what a teacher does from day to day and his or her psition in the 

community at hrge. In this way i t  eould assess the  conduct of the average 

teaeher. Then it could examine the alleged act  sf misconduct. F r ~ m  this 

evidence it was in a position to decide if there was misconduct beceuse it could 

compare t h e  canduct of the average teacher as shown by the evidence with the 

evidence presented to show an act of misconduct on the part of the teecher who 
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was charged. it might not be misconduct for  a person in some other  t rade o r  

calling but t he  hame act committed by 8 teacher might indeed amount t o  

misconduct, A11 of t b t  was for  t he  Bawd of Reference t o  decide and not for  a 

witness. While it was an issue s f  f ac t  as to whether there was misconduct, t h e  

question t h e  Bcsard hed t o  answer in the  end was whether those f ae t s  amounted 

to misconduct in l e w .  

Did the  respondents meet  the m o r d  standard of t he  community by 

t h e  publication of t h e  nude pictare  in Gallery Magazine and if not,  did tha t  have 

any e f f ec t  on their  ability t o  teach. One way of determining t h e  point is to 

look a t  the  conduct of other  teachers. If a good number of teachers  in o r  about 

A b b t s f o r d  a r e  publishing their  nude photographs in a magazine such as the  one 

in question, then  t h e  eonduct of t he  respondents may be within community 

standards. If no o ther  teachers  a r e  doing this, then i t  may be misconduct. 

Evidence of this na ture  was not heard by the  Board of Reference but  I believt: I 

a m  entit led to drawn a n  inference from the  proven f m t s  as t o  whether a 

substantial  number of teachers  in t h e  Abbotsbord mea d o  indeed publish the i r  

nude pietures in men's magazines. I t  seems dear they do not. 

This is not  a conclusive test because t h e  key ingredient is whether 

the act of misconduct affects Pho teacher in his or her educational capeteity. If 

it Boes not, then it is not an of fense  under t h e  School Act. 
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4. I k t e r r n i n i n g  Communi ty  Standards by Erramiruing Sirnihr hstances Where 

s Teacher  was Found Guilty o f  Misconduct 

In t h e  opinion of t h e  Board o f  Refe rence  t h e  conduct of a teacher  

outs ide  of work does n o t  Rave to comply with wstr ic tes t  behaviour in t h e  

communityw. T h a t  opinion s e e m s  c o r r e c t  but in passing I should s a y  t h a t  ne i the r  

is t h e  conduct necessari ly proper if it sa t is f ies  t h e  lowest  staandard of behaviour 

in  t h e  community. To objectively d e t e r m i n e  what is t h e  c6rnmunity s tandard i s  

difficult.  I think s o m e  help  c a n  c o m e  f rom o t h e r  cases where tr ibunals have 

adjudicated upon t h e  eonduct  o f  public s e c t o r  off ic ia ls  ineluding teachers .  H e r e  

are a f e w  examples: 

1. Fireman: T h e  C i t y  of Kamloops v. Arthur Newman ,  25 October ,  

1977. Arbi t ra t ion Award. 

This was a gr ievance  a rb i t ra t ion  result ing f rom t h e  motion of t h e  

Grievor f rom t h e  rank  o f  Assistant  Chief t o  t h a t  of Cap ta in  in t h e  Kamlsops Fire 

P q s r t m e n t .  I t  rose o u t  of his unsat is factory  conduct  in f ighting a f i r e  which 

occurred on t h e  Trans  Canada  Highway and  involved a muIti vehicle collision. A t  

page  22 o f  t h e  award,  t h e  major i ty  sa id  t h i s  about  t h e  position of f i reman in t h e  

corn munity: 

"We are mindful t h a t  t h e  Fire Depar tment  of a Municipality 
such as Kamloops has a high public profile. I t  performs many of 
i t s  du t i es  under t h e  sc ru t iny  o f  public o b e r v a t i o n  end  re l ies  on 
public suppor t  f o r  many of its programs. As o n e  example,  in a - 
f i r e  prevention program public a c c e p t a n c e  and support  is 
essent ia l  to its success.  Hence, in evaluat ing t h e  suitabil i ty o f  
t h e  discipline w e  are concerned no t  only with t h e  Griever's 
abi l i ty  and  conduct  as demons t ra ted  in t h e  pe r fo rmance  of his 
d u t i e s  bu t  a l so  wi th  t h e  e f f e c t  t h a t  level  of pe r fo rmance  might 
be expected €0 h a v e  on the t r u s t  and confidence of the public in 
t h e  F i r e  Depar tment .  (Air Canada  & I.A.M, (1974) 5 L.A.C.). 
Ir, the present instancz tt.t events of May 8, I977 were  the  
subject  o f  adverse  public c o m m e n t  when t h e  handling of t h e  
s i tua t ion  was  descr ibed over  t h e  radio in Marnloops 8s 'a comedy 
of  errors'." 

(underlining mine) 
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2. Hause: R e  Oshewa General Hospital v. Ontario Nurses' Association - 

(1981) 30 L.A.C. (2d) 5. 

A nurse was arrested when golice found marijuana in her residence 

which was reported to have a street value of $15,000100. She afso had some 

marijuana plants which were 8 to '10 feet tall. She was suspended by the hospital 

pending her triel. Her grievance &gainst the suspension was dismissed. In the 

course of the decision, the Board said this a b u t  the position in society of a nurse 

"This board is satisfied that - if e registered nurse is 
convicted of active illegal marketing of a narcotic such as 
mariiuslna this wuld Dresent a ~ublic h o s ~ i t d  e rn~ lav in~  
that nurse with both a work glace end romrnunity problem 
sufficient to suo~ort  the terminelion of the nurse's 
employment. ~drses  are highly trained professionals. 
Because of this training they assume an important and 
strategic role in a hospital. - They, in effeei, represent 
such institutions to the community and constitute - the 
interface between physicians and patients. Patients must 
have confidence in the judgments made by the nursing 
profession and can often become quite dependent on 
individual nurses during their stay in the hospital. The 
trust and confidence reposed in the nursing profession is 
reflected in its code of ethics and the fact that the 
profession is regulated to some degree by statute. Indeed, 
these characteristics rare hallmarks of a profes~ion.'~ 

(underlining mine) 

Bus Driver: Re Corporation of the City of Calgary and Amalgamrated 

Transit Union, b e e l  583 (1981) 4 L.A.C, ( 3 4  50. 

A bus driver plead guilty to  the  offence of common assault. Me 

assaulted a baby sitter at his home, As a result of the canvietion he was 

discharged. In allowing the grievance and imposing a period of suspension in lieu 

of discharge, the Board commented upon the position of a bus driver in the 

community at  page 60: 
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"We a r e  of t he  opinion t h a t  the nature of t h e  griever's 
of fence  and his conviction for  common assault are to be 
considered work-related in t he  present case. The c i ty  
t ransi t  service is a highly visible public service which 
carr ies  many female  passengers both adult and juvenile. 
Although there  was no evidence of publicity surrounding 
t h e  incident t h a t  circumstance of chance -should surely 
not be t h e  determining faetcrr. The Pest in our  opinion 
should be wbether t h e  e6p:oyee's conduct, judged by 
reasonable standards, would be .considered by the  public 
who use t h e  Transit  System a s  adversely affect ing t h e  
reputation of t h e  system. Hn other words, 'Did t h e  
employee do an-ything likely to be prejudicial to the 
reputation of t h e  employer?': R e  ~ u r - o n  -s tee l  Products 
Co. case,  supra. I t  is  our opinion that  the answer t o  t h a t  - 
question must be  in t h e  affirmative and that ,  given t h e  
na ture  of this offense, t h e  ci ty  would be open t o  censure 
from the public if it s t m d  by and took no disciplinary 
act ion against its employee." 

(underlining mine) 

4. Air Canada Employee: R e  Air Canada and International Association 

of Machinists, Lodge 148, (1973) 5 L A C .  (2d) 7. 

Air Canada dismissed one of its employees when he was found guilty 

s f  possession of marijuana. He grieved the  firing but i t  was upheld. A t  page 9 a 

single arbi t rator  commented upon this  off-job misconduct in t he  foblowing words: 

nAir Caneda, to t h e  contrary, is in a highly, publiel 
' 

visible industry. It is in t he  business of serving the  aifl 
transport needs of  t h e  public. Its employees fo r  ca - - 
substent ial  part ,  includihg the grievor, are direct ly  
resporrsiMe f o r  t h e  sa fe ty  of t he  a i r  travelling public and  
f o r  t h e  securi ty  of their  personal valuables. The  
employees must have t h e  trust-and confidence not only- 
the company but of the travelling public, i t s  cus?omers. 

The sobf-fobT rnismnduct s f  en employee in one industry 
may not occasion harm t o  his employer's reputation, while 
t h e  s a m e  misconduct in another industrv mav be o r  b e  
Ukely t o  be prejudicial t o  t he  employer." 

(underlining mine) 
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Teacher: Re Etobicoke Board o f Education v. Ontario Secondary 

School Teachersf Federation, District 12, (1982) 2 E.A.C. (3d) 265. 

An Ontario teacher was epnvicted of conspiracy to possess stolen 

goods. He was discharged end grieved the firing. It w a i  upheld. The three 

member Board discussed the responsibilities of teachers in these words at  page 

"The education of children to respect the law and the - 
listed virtues, however they may be overstated, is central 
to what sehooll boards do and hire teachers to do. It is 
fundarnenial to the educational process, as we see it, that 
teachers are seen cot only to teach students, but to 
practise, within reasonable limits, that whieh they teach. 
The grievor has been described as someone who exercises, 
by force of his personality, considerable influenee over his 

- students, That influence flows at  least partly from the 
special relationship created by his employment. It is 
vitally important that the result of that relationship and 
influence not be to suggest to students that a respected 
and influential teacher thinks participation in crime is 
exc~sable .~  

(underlining mine) 

Teacher= The Board of School Trustees s f  School District No. 60, 

Peace River Worth and William Hi. Stockman, 25 January, 1974. 

A teacher continued his asacietion with a girl contrary to the  wishes 

of the School Board. The details of the woeiation are not set out in the ruling. 

As a resuit of his actions, he was suspended. He grieved the suspension which 

was upMO by the majority. 9rr Its award the majority ecomrwented upon what is 

or is not misronduct at  page 2: 
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"Counsel for the School Board also submitted that it is 
misconduct if a teacher's conduct was likely to bring his 
employer into disrepute or if he does anything 
incompatible with the due or faithful discharge of his duty 
or if he refuses to obey a lawful direction of his employer. 

In the opinion of the majority of the Board of Reference, 
Mr. ~tockman's eonti~uing association with the girl 
iustified the School Board in concluding that it would not 
be fulfilling its responsibilities Po the community and 
particuhrfv to parents of the School District's sehool 
children, if it did not take steps to terminate the 
asswia?ion. However, ?he evidence is clear that &though 
Mr. Stockman was prepared to make certain concessiok 
with regard to his relationship with the girl, such as 
limiting public appearances, he was not prepared to 
Perm ina te t h e  relationship, 

In the opinion of the majority of the Board of Reference, 
Mr. Stockman's decision to continue the association with 
the girl was misconduct within the meaning of the Public 
Schools Act in that the continued association would likelv 
bring the Schwl Board into disrepute in the comnunitv 
and amounted to a refusal to obey a lawful direction b; - 
the School Board." 

(underlining mine) 

Tmckr:  Trustee School District No. 60 (Peace River North) v. A m y  

Olson, 13 June, 1983. 

Mrs. O h n  was suspended from her position as teacher and then later 

dismissed. She grieved the discharge. Evidence led before the Board of 

Reference indicated she knew stolen property was being kept in her house but 

turned a blind eye to its existence. She also condoned the use of hash and 

marijuana by others while they were p e s t s  in her house, The $sievanc?e w a s  

dismissed. A t  page 14 of the award, the  Board of Reference commented upon 

the psition of a school teacher in these words: 
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T a v l o r  is ct smetl  communitv. Mrs. Olson ameed  ihai  
woid of improprieties aha& quickly.  he sor t  of 
---rt..** -.l-.:n+l M-r Alefin L a r  am- -mar \  ;rr Ar n~ndnnnd in 
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her home i s  a failure of her duty t o  her employer, t o  her 
broader constituency, the  community and t o  her  
profession. I t  is likely t o  de t rac t  from the  esteem for  
education in t h e  community. It  i s  abusive of the  t rus t  
t h a t  reposed in  her which Mrs. Olson acknowledged in her 
evidence, As such th is  emduc t  not only undermines her  
ability Po do her job in this community, i? d s o  erodes the  
abilitv of t h e  schools to deliver t he  standard of education 
tha t  t he  community is entitled t o  expect. Not t h e  least  
of this was her failure t o  meet  t h e  professional standards 
of her own Federation as set out  in i t s  Member's Guide. 
W e  have no  hesitation in  concluding t h a t  this  conduct i s  
misconduct deserving of discipline." 

(underlining mine) 

Teacher: The Board of School Trustees of School District No. 39 

(Vancouver) v. Van Bryce, 18 A p t ,  f 979. 

A teacher  was suspended from misconduct and subsequently 

dismissed. He plead guilty t o  a charge of gross indecency with a 17 year old boy. 

The dismissal was upheld. A t  page 5 of t he  ruling the  Board said the following 

with respeet t o  t h e  position of a teacher  in  t h e  community: 

". . .the role of the  teacher  is something) more than tha t  
of e skilled technican in  the classroom - t h a t  i t  requires, 
as an essential  pa r t  of t h e  learning process, t h a t  t h e  
teacher  be a leader and a model erarnimg t h e  respe~t end  
inspiring emuhaion on t h e  part of those in his charge a d  
with whom he must deal. Mr, Lafavor t e s t i f i d  t h a t  t h e  
n e c e s a r v  element  s f  Qhmt and confidence whieh t h e  
edminist;ation must have in the teaching s t a f f  has, in  t h e  
case sf  the Appellant, k e n  impaired by reason of his 
involvement in this  offence. In Dr. Lupinits view, t h e  
Appellant% invdvement  in such an incident e o d d  weaken 
public confidenee in t h e  sehoaP system genersllly md has  
impaired his usefulness to t h e  school and to his employer. 
With these views, this Bawd of Befeeenee is in osmpiete 
accord," 

(underlining mine) 
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I 
What do these d~cisiom tell us? They say a teacher is an important 

member of the community who leads by example. He or she not only owe a duty 

of good behiaviour to the School Board as the employer but also to the local 

eammunity a t  large and to the teaching profession. An appropriate standard of 

mord conduct or behttvious must be maintained both inside and outside tne 

elassroom. The nature sf that standard will of c-purse vary from case to case. 

Moral standards arc those of the community where the teacher is employed and 

lives not those of some other city or municipality, Jn m ~ s t  instances there wil l  

be little difference, b!!; whet may be a~ceptable in an urban setting may 

occasiona!ly be rniseonduct in r! rural community and vim verm For example, a 

small  religious community might find it unacceptable for a female teacher to 

live with a man out of wedlock or a male teacher to live with a woman who is 

not his wife. On the other hand, these kinds of relationships may be tolerated in  

a urban setting where the two people are lost in the anonymity of the crowd 

because they live far away from the school or Because the values of the city are 

different from t h e  values of t h e  country, 

Initially, I should not find whether there is misconduct in these kin& 

of situations simply by Iuoking at the act complained of and then expressing my 

personal opinion whether it  offends the School Act. Instead, I must see what 

other objective non-upinion evidence exists to help categorize the nature of the 

e m d u ~ f ,  But nf the e ~ d  of the &y, I em required to state my opinion. The 

difference is th t  my opinion is based u-wn outside evidence and not just a 

personal reaction to the allegations of rniseonduct. 



A p p e n d i x  U Page-382 

There was an  a c t  s f  misconduct in this ease since the incident 

amounts to abnormal behaviour whieh ref lects  unfavourably on the respondents. 

They e re  supposed t o  be examples to t h e  students. Their actions lower the  

esteem in which they  were held try the  community including t h e  students,  

because they set e standard tha t  the  community found unsuitable. All of this 

amounts t o  misconduct. The appeal is therefore allowed and Z now turn t o  t h e  

issue of penaity. 

PENALTY 

Was the  penalty of 6 weeks suspension as determined by the  School 

Board appropriate in t he  circumstances? 

When t h e  ma t t e r  f i rs t  came  before the  School Board, i t  s e t  a penalty 

of 6 weeks suspension without pay for each of the respondents. At the  hearing 

before the Board of Reference t h e  minority report of Mr. Marvin V. Storrow, 

Q.C. described t h e  financial result  of this  penalty as a n  a f t e r  t a x  salary loss of 

$7,000.00 divided between t h e  two respondents. In the  circumstances he reduced 

t h e  suspension period from 6 weeks t o  10 days. The question which now must b e  

answered is what is t h e  appropriate period of suspension given t h e  f a c t s  set out  

above? 

One way of deciding the  fairness of t he  suspension period is t o  

examine awards where a teacher  has  been penalized fo r  misconduct and compare 

t h e  f ac t s  of those instances with what t h e  respondents did here. In tha t  way t h e  

final answer should tend to b e  more consistent. Following a r e  decisions which 
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were cited to me in this area of ine hw. The names in brackets after the name 

of case are those of the Chairman of the particular Board of Reference. 

The Board of School Trustezs of School District No. 33 (Chilliwack) v. 

Hall, September 16, 1981 (Sunders) - A female teacher who had 20 - 
years experience was absent from her duties as dn Elementary School 

teacher when she went en s Rolfdey for '7 deys; Bennlty - 2 months 

suspension by the School Board. Upheld by the Board of Reference. 

The Board of School Trustees of School District No. 44 (Worth 

Vancouver) v. Machado-Holsti, August 20, 1981 (Gifford) - A female 

teacher with approximately 12  years experience at a Senior 

Secondary School was found responsible for eondsning and 

participating in a breach of school regulations regarding the use of 

alcohol at a school-supervised function; misleading the School 

Principal with respect to the circumstances which took place; and 

encouraging and setting an example for students of unsatisfactory 

qualities of personal behaviour. Penalty - dismissal by the School 

Board. Reduced to a suspension of 4 months and 19 days by the Board 

of Reference. 

The Board of School Trustees of School District No. 61 (Greater 

Victoria) v. Smith, October 6, 1983 (Eightbody) - A male teacher at a 

Senior Secondary School with 18 years experience admitted 4 0  a 

sexual relatioriship with a 17 year old female student. She was not a 

student in any of his classes. Penalty - dismissal by the School Board. 

Reduced to 6 months suspension by the Board of Reference. 
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4. Tf?e Board of School Trus?ees of School District No. 19 !Revelstoke) 

9. Mdpass, August 28, 1979 (Cumming) - A Pernde teacher with an 

unknown number of years of experience who was teaching at a 

Secondary School was involved in a scuffle of a sexual nature with a 

femde student. Penalty - 1 month plus 13 days suspension by the 

School Board. Upheld by the Board of Refereme.- 

The Board of School Trustess of School Distriet No. 37 (Delta) v. 

Hutton, July I f ,  1978 (Cumming) - A male teacher with an unknown 

number of years of experience struck a male pupil on the right cheek 

while Re was teaching in a Junior Secondary School. Penalty - 
dismissal by the School Board. Upheld by the Board of Reference. 

The Board of School T~ustees sf School Distict No. 47 (Powell River) 

v. Basi, March 19, 1980 (Gifford) - A male teacher with an unknown 

number of years of experience shpped a student while teaching at a 

Junior Secondary School. He was previously found guilty of a similar 

offence involving aa female student on 7 May, 1979. Penalty - 
dismissal by t h e  Sehsd Board, Upheld by t h e  Board of Reference. 

The Board of School Trustees of Sehool District No, 47 (Powell River) 

v. Wouane, May 9, $979 (Cumrnfng) - A female teacher at a Junior 

District 4- e~nskfeiitly hfe in arriving a? school in the morning and 

afternoon. Penalty - dismissal by the Sehcd Board. Upheld by the 

Board of Reference. 
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How does the 6 weeks suspension set by the School Board and the 

dternative 10 day suspension ressmmended by the Chairman of the Board of 

Referewe fit into this scheme? That is not a easy question to answer. Drawing 

a precise eornparison between this ect of misconduct and those other eases is 

impossible. As a trial judge, I a m  well aware of the difficult position of the 

School Board when i l  is the first one who m&t select the appropriate penalty. It 

is often easy to criticize that decision and tempting to make a change. 

Occasionally, there is a tendency to think that because of the 

effluxion of time a more rational and dispassionate assessment can be made as to 

the correct penalty. It is then perceived to be free of any taint of ;he public 

elamor that may have influenced the original judgment. But justice is an 

intangible substance in many instances. Most of the time no one can really tell 

whether the penalty fixed by the first tribunal is less correct than the one which 

reduces it. Will the reduction deter the perties or others who might be inclined 

to attempt the same thing or will it simply encourage some to commit the same 

act because the penalty is looked upon as being insignificant? 

There is a general rule that I should not "tinkerw with the 6 weeks 

suspension by reducing it by a few days, but i f  it is excessive in the normal run of 

things, then f should not hesitate to set a penalty that is more reflective of the 

incident end of the parties involved. I do not know what kinds of similar cases 

were referred to the School Board when Jt was called upon to fix the penalty. 

Although it is important to stand behind any reasonable imposition of a penalty 

as determined by a School Board, it is equally important that the offence or 

misconduct reflect a penalty consistent with other cases, so far as that is 

possible. 
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At the  same t ime I must  look at t h e  p s t  good conduct of t h e  

respondents- They were highly regarded by their  peers, their  supervisors and 

their students. No doubt this  was a n  abnormal incident. It came  about because 

of some marital  and emotional difficulties t he  respondents were experiencing a t  

t h s t  pa~tieular time. Mr. Shewan looked upon t h e  publieation as a way of 

restoring some lost confidence t h a t  was affect ing his wife. Mrs. Shewan said she  

did it t o  please her  husband. Neither of them considered i t  a clever or  sly thing 

t o  do or a good way t o  make money. 

In these circumstances, I think t h e  appropriate penalty is a one month 

suspension. This will mean a to ta l  past  loss of income d t e r  taxes  between both 

of them, of about $4,600.00. 

SUMMARY 

(1) The Board of Reference fel l  in to  error  when 

(a) I t  applied the obscenity test of the standard of tolerance of 

contemporary Canadian society when i t  should have applied t h e  

test of t he  moral s tandard of the community, namely t h e  

community in t h e  Abbotsford area. 

(b) It admitted expert opinion on rnis~nduct  and allowed itself to 

be improperly influenced by t h e  exper t s  called on behalf of t h e  

respondents. The proper way t o  test whether t he  conduct 

complained s f  amounted t o  misconduct was t o  hear objective 
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e.n'dence sbout the activities of other teachers in the 

community and to comp.we sirnifar situations where teachers or 

other public sector employees were disciplined for wrongful 

behaviour. 

(cf It decided the word "misconductn as set out in section 29 of the 

School Act has little application to behaviour of teachers 

outside of their normal school duties. 

(2) Teachers are amongst the leaders in the community, They are 

supposed to set an example for their students to follow. This includes their 

behaviour both on and off the job. 

(3) A fair inference to be drawn from the testimony heard by the Board 

of Reference is to the effect that other teachers in the Abbotsford area do not 

send their nude or semi-nude pictures to men's magazines for publication. 

Consequently, the eonduct of the respondents was abnormal. 

(4) A teacher owes a duty of good khaviour to the School Board as his or 

her employer, to the local community md to the teaching profession, looking at  

the facts of these cases and the abnormal behaviour of the respondents as 

described by the evidence, one can only conclude that in this instance their 

behaviour arnomted to misconduct. 

(5) The penalty of 6 weeks suspension was excessive given the past 

favourable history of the respondents and looking at cases where penalties have 



been imposed upon t e a c h e r s  for improper conduct. A more reasonable penal ty  in 

keeping with these awards  is  1 month's suspension. 

The appea l  is aflowed and a penal ty  of 1 month's suspension is 

imposed in place  of t h e  6 weeks' suspension set by t h e  School Board. 

Although t h e  Appellant  did n o t  succeed  in  res tor ing t h e  penal ty  of 6 

weeks'suspension, it won on t h e  major issue of misconduct and  obta ined a higher 

penalty t h a n  ?he o n e  suggested by the minority ruling. Therefore ,  i t  is en t i t l ed  

to i ts  costs. 

Vancouver, Brit ish Columbia 
38 6=*uary, 3986 




