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- ABSTRACT

In Canada, youths and adults were treated similarly by the
criminal justice system until 1908 when the Juvenile Delinquents
Act (J.D.A.) was proclaimed. This act created a juvenile
Justice system in which youths who transgressed the law were
viewed as needing care, supervision and treatment. The

- underlying philosophy of the rehabilitation oriented act was
based on the welfare model.

In 1984 the J.D.A. was replaced by the Young Offenders Act
(Y.0.A.). The implementation of the Y.0.A. realized a vast

~ change in the juvenile justice system. Key areas of difference
are the abolltlon of the status offense and the 1nc1u51on of the
r1ght to due processiand counsel. Thls actvls based on the
justice model in which the juvenile’s rights and
responsibilities are paramount. The change from the J.D.A. to
the Y.0.A represents thetzajor shift in dealing with young
offenders in Canada.

It was hypothesized that the divergent philosophies of the
J.D.A. and the Y.0.A. would be evidenced in offender
characteristics and court procedure\
ﬁuhﬂv

(W To ascertain whether these differences existed, a sample of
(Cb,f 141 cases from the Vancouver juvenile court were observed, and
data collected, in 1988. These data were compared to the data
collected in 1982 from the same court as part of the National
Study of Juvenile Courts in Canada conducted by Bala and Corraeéj

(1985). Cross-tabulation analysis and comparison of percentages
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and frequencies were employed to determine the magnitude of the
expected differences.

The data indicate significant differences in the key areas
of change (abolition of status,offense, the right to due process
and counsel) that support the contention that the Y.O0.A. court
'is functioning according to the justice model philosophy.

The results obtained in the present period of juvenile
justice research should be viewed as tentative. Judgement of
whether the Y.0.A. has met its statéd objectives should be
withheld until future research is completed, and the data

compared.
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CHAPTER I
AN OVERVIEW OF JUVENILE JUSTICE IN TRANSITION

o IN CANADA

.
[
% o

/ e
In common %é; jg£§§g;g;igns,3juveniles who have broken -
——— A

the law have alwayggbeen dealt with according to principles

that have distinguished them from adult offenders in some

manner. - In English common law a child under seven years of
/’<

age was considered "incapable of doing wrong", and thus the
e N

-

? Cii/dOIi incapax\>defense in common law was developed (Bala,

-4

71988). Canadian juvenilé justice 1legislation has also
recognized youth as being different from adults. However the
:particular method and underlying philosophy employed by the
state for dealing with youthful offenders in criminal law has
recently changed. The major shift has been from viewing
youthful offenders as children in need of state supervision’

' e
(and rehabilitation) to viewing these offenders iresponsible

for their crimes. The Juvenile Delingquents Act (J.D.A.) was
officially proclaimed in Canada in 1908, and repealed in 1982
with the introduction of the Young Offenders Act (Y.O0.A.),
however the Y.0.A. did not come into effect until 1984.
These two acts represent Eyé key shift in the Canadian
context. “

The divergent philosophies encompassed in the J.D.A. and
the Y.O0.A. represent this shift in attitudes toward juvenile

crime and, therefore, should be reflected in the procedures



of those courts; there should be major differences in youth

court practices.

The Origins of Juvenile Justice lLegislation

There is consensus among séholars that the J.D.A. was
the starting point for explicit government control over
juveniles, and, according to Donzelot (1977), over the
families of juveniles as well. This control was rationalized
by theég;ogressivephilosoph!]éf the late 19th to ear}y 20th
century social reformers (Rothman, 1979). Zgﬁesg reformers
"offered an environmental and a psyéhological interpretation
of the cause of delinquency" that became the basis for the
>J.b;A::]QRothhéh,. 1979:35). [Eghese 'ProgfeséiVéé'vhaVe been
referred to as "child saversilby Platt (1977) in order to
convey his critical perspective of the motives of these
reformers. However, Leon (1977) maintains that:

Concern for child welfare legislation in
Canada did not originate with the late
nineteenth century reformers ‘discovery’
of urban social problems. The family, as
a unit for the socialization of children,

had 1long been supplemented by state
efforts. (p. 75)

State intervention into the lives of children without
parents (fathers in particular), included children of
"inadequate" parentage as well. Leon (1977) notes that Dr.

_C. Duncombe (an early prison reform advocate) stated in 1836



that there existed children in Toronto with "ragged and
uncleanly aépearance" who displayed "idle and miserable
habits", and he concluded that this undesirable situation was
the result of "lack of control, with the blame being placed
on fhe parents" (p. 75). [Ebus the early nineteenth century
legislative focus was on control of children and the families
from which they came. The distinction between behavior
attributable to neglect versus illegal behavior was not at
issue. [Ehe concern fmstzad, was how to deal with children in
order to promote adequate socialization beforé the youth
actually became a convicted criminal (Leon, 1977{21
4b4major—1n#&ununn;~o£-4ﬂyhi—4umL—pepspective—4x+—javeni%e
erime—was J.J. Kelso who organized the Toronto Humane Society
bin”1885; Keiso’s Qoéi Qés tdupféméfe "bettér laws; beffef
methods, and the development of the humane spirit in all the
affairs of life" (Leon, 1977: 82). Kelso supported better
organized "reform" efforts, and as a result of lobbying, both
provincial and federal legislation.was passed to legitimize
the reformer’s place in the community. He later became
Ontario’s first superintendent of Neglected and Dependent
Children. Examples of these 1laws included the separate
trials for juveniles in the 1892 Canadian Criminal Code, and
at the provincial level, the Child Protection Act of Ontario
(1893). The latter gave authority to children’s aid
societies to apprehend and detain children who were ill-

treated or neglected by their parents (Leon, 1977).’



Kelsolalso asserted that as official recognition of the
needs of youth grew, so did the recognition of the problems
encountered when attempts were made to provide aid. In order
to remedy these problems, new federal legislation was called
for. On November 23, 1906 Speech from the Throne made
reference to a bill that would include‘better provisions for
dealing with young delinquents. This bill became the J.D.A.
(Leon, 1977). |

MacDonald (1971) states that Ehis act was designed to

assist youthful offenders according to three basic themes:

(1) It removed them from the jurisdiction
~ of the adult criminal courts and the
adult criminal law and placed them within
the jurisdiction of specialized juvenile
courts. -Thus children  violating any
federal, provincial or municipal law or
engaged in sexual immorality were to be
charged with a single new offense known
as "delinquency" and, if convicted were
to be dealt with not as offenders but
persons "in a condition of delinquency"
(2) It made provisions for private trials
for 3juveniles, free of publicity and
separate from adult trials, with such
trials to be conducted in as informal a
manner as would be consistent with a
proper administration of justice.
(3) It provided for a wider range of
reformative dispositions focussed
primarily on the welfare of the
individual offender. (p. 67)-:]

The J.D.A. was not without its critics, both prior to
its passage and immediately after. One source of opposition
to the J.D.A. (when it was at the stage of being a bill);éame

from those who were already actively involved in dealing with



Dottmed yyoul e ned assasffo s waly

wayward—children (police, magistrates, and some children’s

aid societies They believed that their role would be

greatly cuftailed y this new legislation. Opposition also

was voiced by Mr. Justice Anglin wheo—¢questioned— the

[} * o s n

officers, as well—as—the—

tens. In addition Senator Wilson stated that

the proposed Bill would increase the numbers of criminal
juveniles, and he was not convinced that the child’s best
interests would be served if depriVed’ﬁPf certain rights
(Leon, 1977). These objections went(??éfé;;d as the J.D.A.
was passed in 1908.
e SOA

In—1929, the J.D.A. was subject to minor changes which
were mostly‘féiated“to bfocédﬁré:and'did not afféét’tﬁe basic
philosophy of the act (Wilson, 1976). No subsequent
amendments followed those of 1929. However in the 1960’s,
dissatisfaction with the J.D.A. began to emerge which
heralded the beginning of a twenty-year debate that

culminated in the repeal of the J.D.A., and its replacement

with the Y.0.A.

The Demise of the Juvenile Delinquents Act and the Welfare
Philosophy

Although the J.D.A. vastly improved the treatment of
juveniles before the court, by the 1960’s it was subject to
numerous criticisms from many divergent sources including

social workers, lawyers, and social scientists. In 1965 the



'

"release of.a report on juvenile delinquency in Canada marked
the beginning of a lengthy period of debate and gradual
reform" (Bala, 1988: 13). [ﬁuch of this debate centered
around the very same criticisms that Senator Wilson voiced
against the original J.D.A., and equally important, the
welfare philosophy which was the golden(e;rnerst ne of the
Act, had "its theoretically benevolent purposes come under
sustained attack." |(Mennel, 1972: 69).

Besides the criticisms that the J.SQA. had not fulfilled
its intention of benevolent treatment of youth, and the
decrease of youth crime other critics asserted Ehe welfare
model was inappropriately employed in the criminal sphere;
status offenses should be abollshed and that the right to
legal representatlon and due process rlghts be extended to
juveniles criminally charged;j

Status offenses are those offenses for which an adult
cannot be charged (e.qg., truancy, sexual immorality,
incorrigibility). The status offense proﬁision of the J.D.A.
was crltlclzed%:; \V;égue and h1gh1y discretionary, yet the
original proponents of the J.D.A. believed this law should be
applied to any child "in need". Removal of status offenses
for 3juveniles, therefore, has been a major concern for
critics of the J.D.A. The criticism that status offenses
violate the cCanadian Biil of Rights occurred frequently.
—makes-—a_—cogent—argument<that

status offenses violate rights guaranteed under the Bill

because the Bill of Rights, as interpreted by Justice Ritchie

6



in the Queen v. Drybones, states that, E...no individual or
group of individuals is to be treated more harshly under that
law" (p.149). Ritchie stated further that "Unfortunately,
the courts do not appear to apply tpis principle to age" (p.
149). J

Another major critical theme, ihvolves status offenses
as well, was directed at \the J.D.A.’s effectiveness‘ in
decreasing youth crime. E\s mentioned above, status offenses
were to encompass a full array of behaviors that were

believed to repres‘ent symptoms identifying a child in need of

supervision. If this supervision was not provided, then it

was asserted, that these deviant behaviors would develop into

1

criminal activities. CrikdiCal studies indicate that the

ﬁreirénfétive intention of this pvro"vi'sio‘n“' has not been

observed in practice (Kelly, 1983; Leblanc and Biron, 1980),]

For example Kelly (1983) concludes that his study 1lends
support to the proposition that the [ériminal justice contact
experienced by some 3juveniles may be associated with
subsequent more serious offenses that "may at least in part

reflect the effects of labeling resulting from
M‘“Q

court appearance" (p. 378).

focused on juvenile court

procedure (Bala and Redfern, 1983; Gardner, 1970; Catton and
Leon, 1977; Stubbs, 1974; Chapman, 1971). While Jthe goals of
the J.D.A. were to offer juvenileé treatment in the form of a
rehabilitative disposition, and to provide court procedures

that would further this as part of the rehabilitative
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process, what occurred in /practice was [far from this ideal.j

According to Leon (1977), in practical |terms, this lack of

distinction between n, as well as

treatment and trial resulted in "unnecessary infringements on

~ the procedural rights and substantive safequards

traditionally afforded to persons in criminal and quasi-
criminal proceedings." (p. 74).

Critics of the J.D.A. specifically maintained that
”juveniles have 1legal representation in the court process,
which some J.D.A. proponents would claim Enterfered with the
rehab{li_tative aspect of the J .D.A:j As stated by the
ETuvenile Delinquency and Youth Crime Commission:l "Lawyers
were unnecessary - adversary tactics were out of place for
the mu‘tﬁal aim of”a.ll [\?as not to contest of o,ijéc»t but to
determine the treatment plan best for the child?_f' (Stubbs,
1974:68). Eritics however, contend that "...in Canada and in
other jurisdictions, the sword of benevolent 3justice is
double-edged." (Wilson, 1976: 326).j |

En sum, the J.D.A. and the welfare model upon which the
Act was based became the target of much criticism. These
criticisms focused on the arbitrary nature of the status
offense, and the need to provide youth with procedural

safeguards including legal representation in the juvenile

court j

o<



he un: fenders Act and the Justice Model

The ramifications of vﬁhe criticisms directed a€\ the
J.D.A. were enormous. The debates which took place in the
literature concerning the need for a new direction .in
juvenile justice in Canada were subsequently taken up by the
legislators. Eventually the chanées to the J.D.A. that were
being called for culminated -¥A a new law, the Y.0.A., but the
process of debate to enactment of legislation was slow.vA

In 1961 the Canadian Department of Justice appointed a

five-man advisory committee to examine juvenile delingquency.

The terms of reference for this committee were three-fold -

(Report of the Department of Justice on Juvenile Delinquency,

1961):

(1) inquire into and report on the nature
and extent of the problem of Jjuvenile
delinquency in Canada;

(2) hold discussions with appropriate
representatives of provincial governments
with the object of finding ways and means

of ensuring effective co-operation
between federal and provincial
governments acting within their
respective constitutional jurisdiction;
and

(3) make recommendations concerning steps
that might be taken by the Parliament and
Government of Canada to meet the problem
of juvenile delinquency in Canada. (p. 4)

The report published in 1965 was titled "Juvenile Delinquency
in canada". It proposed over one hundred specific

recommendations. The report was discussed at a 1968



Federal/Provincial conference, however this initiative
towards new juvenile justice 1legislation remained
until 1970 when an actual draft of proposed 1law was
introduced to Parliament for first reading, and tabled in
1971 for second reading.

Following the second reading the Standing Committee on
Justice and Legal Affairs recommended that the Bill be
reviewed and substantially amended. ‘In 1973 the Health and
Welfare Minister announced that the review of the Bill would
be completed by March 1974, but it was not until 1975 the
proposal for the new legislation entitled Young Persons in
Conflict with the Iaw was The provinces were
consulted (as well as interested individuals and
ofgénizétionS) and.mahy 6bjectéd td‘thebjurisdictioh assumed‘
by the new federal law since it included jurisdictions that
were considered local or provincial matters. In response to
this and other criticisms, another, further amended Bill (C-
192) was presented (which became thg Young Offenders Act),
and was given first reading by the House of Commons in
November 1970 (Cousineau and Veevers, 1972).

According to 'Bala (1988), some provinces took the
initiative upon presentation of Bill C-192, to alter their
juvenile justice systems in accordance with the proposed
changes set out in the report. Notably, Quebec ensured legal
representation for accused youths and a formal system of
juvenile diversion, but some provinces did not follow in this

early initiative.

10



‘Although changes were being implemented at some

“provincial 1levels, the federal government did not pass the

Y.0.A. until April 2, 1982 (Bala, 1988). Bala (1988)

suggests that the Constitutional entrenchment of the Canadian

Charter of Rights and Freedoms in 1982 provided the

legislators with a sense of ‘urgency to finally pass the
Y.0.A. after almost 20 years of discussion, since many of the
provisions of the J.D.A. would contravene section (15) of the

Charter which guarantees equal rights, as discussed’
previously with reference to the Bill of Rights.

The preceding history provides insight into the
evolution of Bill C-192. It has been stated that the process
"of the bill »becoming legislation took over 20 years to
icomplefe,}end dnfing fheseliears much commentarybcencefning
the proposed legislation was voiced. A review of some of
these commentaries seems particularly relevant in view of the
fact that the J.D.A. was repealed on the basis of criticisms
that were substantially ignored prior to that law originally
being instituted. The time between the conception and
passing of the Y.0.A. may have allowed legislators to produce
a law that will prove to be both productive in dealing with
youth crime and appropriate for the society for which it was
conceived, since this time 1lag did allow for criticism,
discussion, and alterations. The following provides an
overview of some of the comments made in reference to Bill C-

92.

11
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The First Discussion Draft of Bill Cc-192 was well
received by T. Grygier, Director of the Centre of Criminology
at the University of oOttawa, in 1968. Grygier (1968: 458)
stated that review of a first draft bill in Canada is "almost
unprecedented...a bold and welcome innovation" since it
allowed for constructive criticism. As well, Grygier
applauded the fact that the Bill was developed on the basis
of reéearch.

The Canadian Criminology and Corrections Association
articulated an official statement on Bill ¢-192 in 1971. The
Association conducted surveys and consultations with public
and private individuals and organizations to develop the
statement which "supports many provisions of the Biil" (p.
310)} | Spééifibally 'it ‘was» aéreéd. thét;'  ;(1) “Youﬁg‘ pedplé
should be charged with a specific offense, rather than be
charged with delinquency; (2) That status offenses should be
eliminated as well as provincial and by-law offenses; (3) That
provisions should be made for closer attention to 1legal,
procedure, including legal representation and the right to
appeal; (4) And finally, that uniform age jurisdiction is
appropriate. The Association was critical of the Bill in that’
it did not allow for enough flexibility in determining
dispositions, and is foo detailed and obscure in too many
places. As well, closer ties with services dealing with

children in need was suggested.

12



The second réading of Bill C-192 resulted in a heated
debate in the House of Commons in which concerns were voiced
by opposition members. MacDonald (1971) wrote that he
"shares the principle cdncerns expressed by the critics" (p.
166) , but also supports many of the éther propositions of the
Bill. However, MacDonald’s concluding statement on Bill C-
192 was that, on the balance, the proposed legislation did
not represent a law which pursues the goals of a just
society. He further claimed that such legislation could
serve to extend the alienation between adults and youth in
Canadian society.

The preceding has highlighted the various comments

written concerning Bill c-192. No author has praised the

Bili without stating some shortcbﬁihés;’and authors such as
MacDonald have fundamentally rejected the Bill as a positive
step in juvenile justice legislatién. However, many of the
criticisms of the Bill were dealt with in the ensuing law.
Examples of this are that the minimum age of the Y.O.A. is 12
years of age, not 10 as originally proposed and the right to
counsel was entrenched in the Y.O0.A. These examples are
indicative of the important philosophical and practical

differences between the J.D.A. and the Y.O.A.

13
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The Young Offende;s Act
AV
Ww W’W o w"“

f?he has followed the development of

changing attitudes towards juveniles who transgress the law,
and the legislation associated with those attitudes. Where
once juveniles were viewed as .pitiable ‘waifs ‘who simply
lacked proper parental guidance, 3juveniles are now held
responsible for their behavior. In accordance with those
about Yeuths

changing p051tions,Ajuven11e law has also evolved. The waif
was to be ¥rehabilitated® by the benewoldéns state law who’s
agpeedees was dgeared for this purpose. Thus the trial and
adjudication were set up as components of the rehabilitative
welfare modelij As the perspective of youth changed to
vv"volitional individuals" Ehey were given many of the rights
accorded to adults in the criminal justice system, such as
due process and representation by counsel in a Jjustice
oriented modei:b

As a result of the clear distinction between the
philosophies of the two models of Jjuvenile Jjustice
legislation, it is hypothesized that thebdifferencesrshouid
be observable in juvenile demographics and court procedure,
and that measurement of variables associated with these
categories will reflect the welfare philosophy in the case of
the J.D.A., and the justice philosophy in the case of the

Y.0.A.

14



An example of the expected differences that reflect the
respective philosophies is the age variable. It is proposed
that youths appearing before the court under the J.D.A. will
be younger than those appearing under the Y.0.A. as a result
of the welfare philosophy that wayward children needed to be
rehabilitated, and that this wéuld be most effective if the
child was appreﬂended as soon as possible (before the poor
habits became too engrained in their personalities).
Conversely the Y.0.A. is based on the justice model that
deals with youth as volitional individuals who must be
punished fof their crimes while society 1is protected,
therefore it is expected that older children will appear
before»the court for "crimes" rather than "moral misdeeds".

Thé méih qﬁerynposed in thié stﬁdy'is'Vhéthértthé changes
in Jjuvenile 1legislation has actually changed the ways
juveniles are dealt with by the justice system. As the above
discussion of the J.D.A. has indicated, good intentions are
not enough, and unintended consequences are not wunlikely.
This study will quantitatively determine the difection of the
change in court procedures that has occurred as a result of
the implementation of the Y.0.A. and the magnitude of that
change.

The research presented is from the Vancouver juvenile
codrt. The data representing the welfare model J.D.A. court
was obtained in 1982 for the purposes of a national study of

the functioning of the juvenile court by Bala and Corrado.
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The data fepreseﬁting the Jjustice model Y.O0.A. court was
collected in 1988 for the purposes of the present study.
Because all data presented here was obtained at the Vancouver
court the scope of this study must remain within the context
of that court. Any generalizatigns to other courts must be
viewed as tentative, as will be discussed in the concluding

chapter.

Chapter Outline

Chapter I consists of the history of Jjuvenile
legislation in cCanada. The two 1laws that "have dealt
séecifically with juvenile crime_have been viewed in terms of
the debates which preceded them and the criticisms that they
were subject tb.

Chapter II describes E:he @nt theories concerning
why the J.D.A. was adopted and why it was subsequently
replaced by the Y.O.A.J While chapter one deals with this in
terms of changing societal attitudes towards juveniles,
chapter two provides a variety of other theories that attempt
to explain this change.

Chapter III discusses the methodology employed in the
present research. Cross-tabulation analysis and description
of percentages and frequencies are used to compare data from
1982 which represents the J.D.A., and 1988 data to represent

the Y.0.A.
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Chapter IV provides the data and statistical analysis as

it relates to the sub-hypotheses related to each individual

variable, and the statistical significénce of each test

administered.

Chapter V presents a discussion which deals with the
question of whether the impleméntation of the Y.0.A. can be
preliminarily judged as fulfilling its intentions within the
juvenile court. Studies conducted in other Canadian juvenile
courts are presented in order to compare the results to the

present study.
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CHAPTER II
THE JUVENILE DELINQUENTS ACT AND THE YOUNG OFFENDERS ACT:
A CONTRAST IN PHILOSOPHY AND THEORY
setkun  the

lIn the preceding -ehapter ® main theme was that the
J.D.A. and the Y.O0.A. came into existence as a result of
changing attitudes towards juveniles{: There are, however, a
variety of other theories propoéaﬂ to explain why each of
these two laws evolved. These theories will be the focus of
this chapter.

To reiterate, the Canadian juvenile justice system
operated under the J.D.A. from 1908 until April 2, 1984 when
the Young‘Offeﬁders Act (f.o.A.) was pfodlaiméd. This change
was fundamental because the basic éhilosophies of the two
laws were in opposition. This chapter will also present the
two opposing philosophies in detail. ;?irst, the J.D.A. will
be reviewed in terms of the philosophy and practice
associated with it. Second, a theoretical review will be
presented #yseyeag®® for the reasons why the J.D.A.
philosophy was adopted. And, third, those theories that
address the question of why it was replaced by the Y.O.A. are

addressed.
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Zjihe Juvenile Delinggents‘Act:]

The J.D.A. is premised upon the common law principle of
"parens patriae". This Latin term holds several meanings,
however generally it means "father" or "protector of the

country". More specifically, it [identifies the state ¥

Strsdoagepee WP acting on the child’s behalf in order to

Section 3 (2) of the J.D.A. expresses this conviction:

Where a child is adjudicated to have
committed a delinquency he shall be dealt
with, not as an offender, but as one in a
condition of delinquency and therefore
requiring help and guidance and proper
supervision. (Snow’s Criminal Code, 1983:
J.D.A.-2) . L . .

This quote further signifies the J.D.A. as a welfare model of
juvenile justice. According to this model, youth [are seen as
being shaped and influenced by their environment (both
psYchological and physical), therefore the youths become
delinquent as a result of environmental ferces acting upon
them. In effect a young person cannot be held accountable
criminally for their actions as would adults (Reid and
Reitsma-Street, 1984). The primary method for the prevention
and rehabilitation of delinquency according to the welfare
philosophy involves changing environmental forces that shape
the child rather than the traditional punishment methodE]

School and peer relations, for example, are viewed as

19

- promote the child’s welfare (Bala and Corrado, 1985);:]
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important, but the family is viewed as the key socializing
agent (Reid and Reitsma-Street, 1984). In addition, since
each child’s composite environmental picture is different, a
comprehensive investigation of the eﬁvironmental situation is
required for the adjudicaﬁiop and disposition processes of
juvenile justice. In other Qords, [Endividuals must be
assessed in terms of their unique situations. This welfare
philosophy underlies the various facets of the J .D.A.j The
fgllowing description of the J.D.A. is based on the original
intentions of the Act as it was expressed in 1908.

| Any [youth charged under the J.D.A. was done so under the
general provision of delinquency. This 1label included
violations against the Canadian Criminal Code, any federal or
bfoViﬁéiél étatute, any by-law,”aé Qeli;as sfatutoronffenSés
(e.g. sexual immorality, truancy, incorrigibility or simiiar
forms of vice) for which an adult could not be charged.;J
l@here was considerable diversity among provinces and local
céurts in the application of status offenses (Bala and
Corrado, 1985). This variation likely occurred because the
J.D.A. did not describe statutory offenses specifically,

therefore, if was subject to broad interpretation by Jjuvenile

justice personnel. Second, sexual immorality,
ificorrigibilit and similar terms <could be interpreted
differently by persons because of conflicting values. In

addition to this broad discretion,(fihe provinces had the
power to define jurisdictional limitations in certain areas

as well.:]
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The provinces had substantial authority over the age
limitations for the application of the Act. Section 2 (1)
stated that "In the Act ‘child’ means any boy or girl
apparently or actually under the age of sixteen years, or
such other age as may be directed in any province pursuant to
subsectlon (2)." (Snow’s Criminal Code, 1983: J.D.A.-1).

— S

Ta-well, bevwd

notion of treatment and care rather than punishment, many

e theE]'fare philosophy is based on the

areas of the provincial child welfare agencies and the
juvenile justice system overlapped (Bala and Corrado, 1985)3
This notion of treatment and care was evidenced in the
new juvenile court. Ehe courtroom was originally designed to
reflect the welfare philosophyl Separate courts were
AIaSsiQned” a.s'juven:i‘le' courts, :end hearings were not open to
the public. Eroceedlngs were meant to be informal and non-
adversarial %;&e nh‘eggtx—n\%w bt;lme\cs?nggd‘5 for lawyers to be
present. @e purpose of the court was to investigate the
child’s social situation and to prescribe treatment in a
setting that reflected the doctor.' s office rather than an
adult court j(Corrado, 1983). l\\}w’* W’»MM\’“& WW bo
Children were not to be confined with adults. The

length of disposition varied greatly because a youth could be

in custody, on probatlon or fulfllllng any other disposition

-@ntll the age of twenty-oﬁ(Thls was the age of

majority when one was no longer considered a child and thus

in need of care and supervision (Snow’s Criminal Code, 1983:
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J.D.A.). Under the J.D.A. the person who was to provide this
sUpervisionvgenerally was the probation officer.

The position of juvenile probation officer was created
by the J.D.A. The probation officer held special duties
within the juvenile justice system which included conducting
any investigations that the courf required, to be present at
éourt hearings in order to represent the child’s interests,
to provide the court with any information or assistance that
the court required, and to take charge of the child as
directed by the court, either before or after the trial
(Snow’s Criminal Code, 1983).

The probation officer held considerable power in the

court. were often based on the information

gathered by the probétion officer for the pfeQdispdsition

report as well as on the verbal recommendations of the
probation officer. The role of the probation officer
revealed the welfare model philosophy in which the child’s
social situation, documented in the pre-disposition report,
became the basis for adjudication and disposition rather than
the act for which the youth was originally charged (Corrado,
1983). U — e

The following discussion will deal with the queséioﬁ of
why such a philosophy and practice was adopted in Canada to
deal with youth and crime.

Several theories have attempted to explain the emergence

of the welfare model juvenile justice system. The first of

these theories is defined as the Progressive model. It
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provided the ideological basis that the J.D.A. was founded
upon in the early part of the twentieth century. According

to Rothman (1979):

It was the Progressives who offered an
environmental - and psychological
interpretation of  the  causes of
delinquency that with minor changes and
shifts in emphasis would characterize
social thinking for the next several
decades. Even more important, it was the
Progressives who dramatically expanded
the discretionary authority of the state.

(p.35)

The Progressive philosophy provided the rationale for
the welfare model of juvenile Jjustice since its key
principles were good intentionsvand humanitarian concerns for
the young. Because thé..propbnehfs' of “tﬁisibphilosoﬁhy

supported an environmental and/or psychological

interpretation of the of delinquency they offered

R
the "cure" - a welfare model based juvenile justice system

(Rothman, 1979).

According to Breckinridge an& Abbott, who wrote The
Delinquent and the Hbme in 1912, the environment from which
these children needed to be saved was specifically located in
the immigrant slunms. As well, they described how the
conditions created by poverty produced delinquency (Rothman,
1979).

Other contemporary theorists such as William Healy, who
wrote The Individual Delinquent in 1915, viewed the cause of

delinquency as psychological in nature. According to Healy,
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children from poor environments should be viewed in terms of
the psychoiogical consequences this environment had on the
individual. Whether the emphasis was environmental or
psychological, all Progressives believed that delinquency Qas
curable and "to their_minds, the state was the friend and not
‘the enemy of the child, and its powers, appropriately, had to
be broadly extended and not scrupulously limited in order to
effect this cure" (Rothman, 1979: 45).

The juvenile court was the focus of the programs that
the Progressives supported. This court, in its procedure and
mandate, represented a new combination of benevolence and
efficiency in which the good of society and the welfare of
the child would be balanced. These reformers believed that
they had created a middle ground between the two extremes of
harshness and neglect (Rothman, 1979).

The Progressive perspective explains the development of
the juvenile justice system as a rational fesponse to the
real needs of both society and youths with'genuine concern
and benevolence. It is possible to understand why this view
was eventually accepted and expressed in policy, given the

social positions of the proponents of the Progressive model.

For the most part they were considered qﬁ??;;;;;;;;;EQD One

IR
V.

B
organizational component of this group were the women’s clubs

whose members fervently argued the welfare philosophy as the
method for rescuing the children from the ills of their
environments. Chicago’s first juvenile court judge, Richard

Tuthill, described the women’s impact on the situation and
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the acceptance that their Qiews received by stating that "the
' women’s'élubs are the parents of all children. They‘havé
taught the state how to be a parent." (Rothman, 1979: 38).

In addition to the women’s groups, other interest
groups and individuals testified‘fo the benevolence of the
proposed court system. Some of these people included one of
the founders of the School of Social Work, Henry Thurston,
and the first founders of the Settlement House Movement, Jane
Addams and Julia Lamthrop. By 1910, these people were joined

by psychiatrists and psychologists. (Rothman, 1979).
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By persuasively presenting the causes of delinquency as
being envirbnmental and psychological, and by prescribing the
juvenile court as the cure for delinquency, the welfare
philosophy was acknowledged as the most effective method for
dealing with delinquency. The ensuind J.D.A. was the
application of the Progressive viéws.

The remaining theories that seek to explain why the
welfare model J.D.A. was adopted locate the causal factors in
the economic and/or political factors of the nineteenth
century.

Anthony Platt (1977) offers an alternative explanation
of the development of the welfare model of juvenile justice.
He presents a political economy thesis in The Child Savers:
The in?ehfion;of Déiinggenéy. ‘Hé preéeﬁts:é critique of the
Progressive theory. Platt argues that the child saving
movement did not humanize the treatment of juvenile offenders
and rescue them from the 1ills of their environments. In
effect, he claims that the Progressive theory was a myth. He
further argues that the "child saversﬁ created a system where
more juveniles were subject to arbitrary punishment.

Platt’s thesis employs a political economy perspective:
"The child-saving reforms were part of a much larger movement
to adjust institutions to conform to the requirements of the
emerging system of corporate capitalism." (Platt, 1977:X1X).
Platt asserts that this corporate capitalist movement was
headed by middle and upper class individuals who were class

conscious, and most interested in protecting their position
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in society. He discounts the idea that the intentions of the
reformeré were humanitarian in nature, but rather, that it
was self-serving and functional. He further stated that the
child saving movement was not an isolated phenomena but also
reflected "...massive changes in the mode of production, from
laissez-faire monopoly capitalism, and in its strategies of
social control, from efficient repression to welfare state
benevolence" (1977: XX).

Big business played a key role in the development of
welfare juvenile justice according to Platt’s thesis. child
labour legislation coupled with compulsory school legislation
are identified as the products of big business’s lobbying
efforts. Through these laws, Platt asserts, big business
.c"<‘>1‘11d'” drive 6ut margihal .busiﬁés's'eé' .wh'icvh-‘relied on child
labour and thus increase their own efficiency in production
and consolidation of the marketplace. A specialized and
disciplined labour force was a primary goal of corporate
capitalism that could be achieved by a compulsory school
system and juvenile court system. that was based on the
welfare model. Accordingly, delinquency was invented for the
exigencies of the political economy of that era.

A. Laizos (1974) also used a political economy framework
to explain juvenile justice legislation, though he takes a
different perspective than Platt. Contrary to Platt, Laizos
rejects the notion that poverty causes crime. According to
Laizos, troublesome middle and upper class children were sent

by the 3juvenile Jjustice system to private facilities or
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simply were 1left alone, while poof, working class and
minority group children were condemned to public agencies and
correctional facilities. Laizos (1974) contends that:

All the programs thrbugh the years have

aimed at control and discipline of the

poorer classes; they  have tried to

resocialize the boys and girls of the

poor, working class, and minority groups

so they would accept the place capitalism
(in its various forms) chose for them.

(p. 2)

The programs to which Laizos refers are those that triéd
to prevent delinquency or rehabilitate delinquents.

These programs took two approaches. First,
socialization through "moral suasion", including preaching |
1énd'.téachiﬁg, which wererbpfédoﬁinath in the nineteenth
century. More recently, this first approach to socialization
has included therapeutic and psychological techniques. The
second approach, consisting of incarceration, rigid
discipline, punishment and stigmatization, was employed when
the first approach did not achieQe its intended goals
(Laizos, 1974) .

Laizos states that those controls, which forced the
child into capitalist society (whether they wanted\ to or
not), was not the product of conscious motives of class
control by the juvenile justice system. Instead he argues
that "the objective functions and consequences of the

programs and institutions of that system which serve to
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perpetuate capitalism"® are the basis of delinquency laws
(1974: 3)‘. \ \

To support this thesis Laizos relies on an historical
account of juvenile justice control mechanisms.~ Throughout
juvenile justice history methods have changed, new programs
instituted, and 1laws amended‘ in order to promote social
control and the preservation of capitalism. This is similar
to the position held by I&aft (1977) who proposed that a
disciplined and specialized labour force was the objective of
delinquency legislation. However, Platt states that this was
the clear intention of wealthy industrialists, whereas Laizos
argues that the J.D.A. was not the product of conscious
motives.
| FLaizos"(1974) .contéhds'.that the goals' of .délihqﬁencyy
prevention and control programs have always been concerned
with making the children of the lower classes accept dead-end
jobs, the reduction of crime and recidivism rates, and simply
keeping them quiet. An example of this was the house of
refuge, which according to Laizos, was the product of the
fear that children confined with adults would learn more
about crime and criminal activity from them, thus creating
the need for separation of youths and adults in confinement.
The problem of delinquency did not rest with youths nor with
their caretakers in institutions. The problem was with those
who supported and perpetuated capitalism and its supporting

institutions.
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Hagan and Leon (1977) challenge the Marxist approach,
particularly Platt’s thesis. The major criticism of Platt is
his misinterpretation of the socio-legal developments that
led to delinquency legislation, Hagan and Leon'findjlittle
evidence in Canada to support the premise that the industrial
elite took an active economic interest in the passing of
delinquency legislation. Rather, they contend, it was other
interest groups, particularly those who Supported the use of
probation for juveniles, that led to the J.D.A.

Professionalism became increasingly important once youth
reform gained credibility. The need for trained and
experienced professionals emerged. Hagan and Leon claim that
those involved in the 3juvenile justice movement became
.'ihCréasingly aware of their own poSiﬁions within the newly-
emerging bureaucracy. Legislation, such as the Canadian
Criminal Cdde-passed in 1892, and the Ontafio government’s
passing of the Children’s Protection Act in 1893 were
particularly instrumental in setting up an organizational
basis for probation work. The formér made provisions for
separate trials for youths under sixteen, and the latter gave
explicit recognition and authority to children’s Aid
societies. J.J. Kelso was a major force in the passage of
these legislations.

Kelso was joined by W.L. Scott, Local Master for the
Supreme Court of Ontario and President of the Ottawa
Children’s Aid Society. Together they voiced three concerns:

(1) additional funding was needed to elevate philanthropic
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workers to professional status and to encourage university
students to enter into social and moral reform work; (2)
probation workers lacked legislative recognition which
hindered their work; and (3) the absence\ of Jjudges
specifically chosen to work in juvenile courts (Hagan and
Leon, 1977). According to Hagan and Leon, the J.D.A. was
prompted by W.L. Scott and others in response to these
concerns. The passage of the J.D.A. gave probation officers
the power of a constable which included:

conducting investigations, being present

and representing the interests of the

child in court, furnishing the court with

such assistance and information as

required, and taking charge of any child

before or after, as directed by the
~court. (p.594) ' ’ Lo T e

Two main groups participated in the debates over the
J.D.A. The first group, eventually successful, consisted of
advocates of probation and special courts for juveniles.
The other unsuccessful group, composed of the police and
magistrates, advocated the traditional severe and punitive
approach.

Hagan and Leon maintain that the historical evidence for
their thesis indicate that professional interests played the
key role in the development of juvenile Jjustice policy.
Hagan and Leon (1977) assert that:

Whether thé eventual success of advocates

of probation served the basic interests
of the ruling elite is wunknown, and
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probably unknowable, for the various
reasons discussed above; however 1little
influence of the industrial elite was
revealed in the personal correspondence
and public documents of the key
proponents of this legislation. (p.595)

J. Donzelot, in Policing of Families (1977), offers a

very different approach to underétanding why a welfare model
of juvenile justice was implemented. His thesis is developed
in the Foucault tradition in which discourses on a‘particular
subject serve to locate what society has identified as a
viable interest. In other words, it is public discussions,
and private conversations that identify what problems or
issues need to be addressed. According to Donzelot, the
development of a welfare model of juvenile justice is not the
logical reSpdnsébtbva YOﬁtﬁ éohtfol ahd/br crimempfbbiém. It
was developed within a larger context identified as the
"tutelary complex" or guardianship. This refers to the set of
apparatus used by the state to enable surveillance of the
family. It is not the delinquent child, therefore, that is
the subject of the welfare model juvenile justice system, but
rather the whole family. Donzelot does not specifically
state why the family became the target of discourses on
social control, however it is implied that the role of the
family was viewed during the late nineteenth century as the
cornerstone of society and could not be allowed to
disintegrate. It was the discourses about the faﬁily that

gave rise to the tutelary complex.

32



Donzelot does not view the evolution of juvenile justice
- as an isolated phenomena, he describes its emergence as-.one
part of a social control mechanism which found its access to
the family through the child. An example of how the family
is accessed through the child is the pre-trial report. In
this report the child is not central, the'circpmstances in
which the child 1lives becomes critical. The family is
observed as well as the educational process. The tutelary
complex begins to take shape and is expanded to include all
aspects of the child’s development. According to Donzelot
(1977)

If we are to understand the inter-
relationships of institutions dealing

with irregular children, we have to

represent them as being framed one within

the other according to a principle of
superimposition which ultimately relies

on a juvenile court to prop it all
together. (p. 109)

The court realized a shift in discourse about the
delinquent. The child no longerl stands before the court
because of an act (a crime) which he/she has committed and
will be punished for; the child stands before the judge
because the act has come to symbolize something much wider in
scope than the delinquent behavior; it now represents a
dysfunctional social/familial/educational environment.

One component of the tutelary complex is the medical
profession. It has been employed by the juvenile justice

system from the beginning; juvenile law provided that a
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social inquiry may be conducted when deemed appropriate by a:
medical exahination. The psychiatric profession emerged in
the area of child psychiatry because of a need to locate
itself within a more general sphere (not limited to asylum
cases) to find a base. The child became the base through
which all behavioral and psychié anomalies and pathologies
éould be accessed.

The tutelary complex made it possible to identify
individuals, (for the purpose of prevention), who could
potentially damage society. This was made practical because:
(1) the school could provide the location in which abnormal
tendencies could be observed and identified; (2) the family
was designated as the etiological origin of psychological
abnormalities in the child, thﬁs, by locating the‘ofigin of
abnormality in the family, the educator implicitly became
involved in the identification of the delinquent as well as
the family; (3) the judiciary is the final and official step
of identification.

Thus, the system that Donzelot felates is one in which
the judicial, the medical/psychiatric, and the educative, in
their development became superimposed. Their mutual focus is
the child, and through the child, the family.

The welfare model of juvenile justice did not come into
existence as a separate entity from other social
institutions; according to Donzelot (1977):

This central importance of juvenile law
is due to the pivotal position it
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occupies between an agency that sanctions
offenses (the  retributive Jjustice of
-ordinary law) and a composite group of
agencies that distribute norms. (p. 112)

Donzelot’s account of the development of the welfare
model of Jjuvenile Jjustice is different from the other
theories discussed. The Progressive model represented by
Rothman portrays the advent of juvenile legislation as the
result of society’s genuine concern for the children who were
in need of aid in order to escape the ill effects of their
environments. The political economy model presented by Platt
views the emergence of juvenile legislation as the result of
lobbying efforts on the part of corporate capitalism, while
Hagan and Leon idgntify the self-serving needs of
professionals to‘enhéhCegtﬁeir pbsitién and'role'iﬁ'séciéty
as their motivation for lobbying for the institution of the
J.D.A. Donzelot relates a very different scenario in which
the point of departure for his thesis is the discourse that
allowed for the judicial, medical/psychiatric institutions to
develop and merge in an effort to éccess the family through
the child, for the purposes of surveillance (delinquency
prevention) and control (delinquent rehabilitation).

While the debates concerning the factors  that
contribﬁted to the creation of the welfare model of juvenile
justice were far from over, theorizing about Jjuvenile
justice legislation in Canada took a new turn. Discontent
with the welfare model J.D.A. began to become apparent in the

1960’s, and discussions of 3juvenile justice legislation
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began to turn away from the issue of what factors led to the
creation of the J.D.A., to the issue of whether it was still

‘an appropriate response to juvenile crime.

The Young Offenders Act _
The J.D.A. was replaced by the Y.0.A. in April 1982, and

éame into effect in 1984; This new legislation reflected a
vast change in the philosophy of dealing with young
offenders. The name of the act reflects the central
philosophical difference;ZCE; longer are those children
charged under the Y.0.A. referred to as delinquent, but are
now referred to as offenderfz]7 This term was previously
solely used to describe adults who transgressed the law.
Aﬁothér difference betwéeﬁ the;JQD;A; and the Y.O0.A. is‘théf
the latter identifies parameters for the application of the
law, whereas the former was open to broad interpretation.
Thus the Y.0.A. allows for considerably less discretion in
its practical use. The Y.0.A. represents the justice model
of 3juvenile justice where offendefs are viewed as a
volitional and responsible members of society who must deal
with the consequences of their illegal behavior. This
philosophy is strikingly different from the welfare
philosophy which characterized the J.D.A. The key components
of the Y.0.A. will be outlined.

A young person is defined as being between twelve and
seventeen years of age. The declaration of principle states

that: (1) Young persons cannot be held accountable for their
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offenses to the same extent as an adult, yet still must be
" held responsible for their actions. (2) Society must take’
steps to prevent youthful offenses, but also they must bé
protected from illegal acts. (3) Those young persons who so
commit crimes require supervision, discipline and control,
but also due to their level .of development and dependency
need guidance and assistance. (4) The handling of offenders
may be undertaken in a non-judicial fashion if it is not
inconsistent with the protection of society. (5) Young

persons have the right to freedoms declared in the Canadian

Charter of Rights and Freedoms and in the cCanadian Bill of

Rights, and should have special guarantees of their rights
and freedoms. (6) Those rights and freedoms include the
right to the least possible interference with their freedom
that is consistent with the protection of society. (7) Young
persons have the right to be notified of their rights and
freedoms. (8) Parents are responsible for the supervision
and care of their children and can only be relieved of this
responsibility of parental supefvision if inappropriate
(Snow’s Criminal Code, ‘1983-Y.O.A.). These eight principles
identify the basic philosophy of the Act, the following
refers to the practical elements. '

The status offense was eliminated when the Y.0.A. was
introduced. A youth can be charged with violations of the -
Criminal C;:de, other federal statutes and regulations,
provincial statutes and municipal ordinances. A young person

cannot receive a sentence that would be greater than the
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maximum punhishment that would be applied if he/she was an
adult for tﬁe same offense.

The Y.0.A. also recognizes the youth’s right to obtain
and instruct counsel without delay, and allows for interim
release. The Y.O0.A. allows for members of the public to be
excluded from the court if the cburt believes that it would
not be ih the best interests of public morals, maintenance of
order, or the proper administration of Jjustice, where
evidence or information presented would be seriously
injurious or prejudicial to the accused. Those that cannot
be excluded from the court are: the prosecutor, the accused,
parents of the accused, counsel to the accused, the
provincial director of his/her agent, and the accused’s youth

worker. The youth court is otherwise considered an épen

court (Snow’s Criminal Code, 1983-Y.0.A.).

Young persons over the age of fourteen are eligible for
transfer to adult court if they have committed an act that
would constitute an indictable offense if committed by an
adult. The application to transfer a youth to ordinary court
must consider: the circumstances and seriousneés of the
offense; age, maturity, character, background, and previous
criminal acts; availability of treatment/correctional
resources; and any other factors (Snow’s Criminal Code, 1983~
Y.0.A.). |

Where the youth is found or pleads guilty, the court may
hand down any of the following dispositions: absolute

discharge, if in the best interests of the child and not
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contrary to public well-being; a fine, not .to exceed one
‘thousand'dollars; compensation of loss or damage; probation;
restitution; community service; detention for treatment
purposes; detain in secure or open custody for a period not
to exceed two years, but may be sentenced to secure custody
for a period of three years for an offense for which an adult
could receive a sentence of 1life imprisonment (Snow’s
Criminal Code, 1983-Y.0.A.). The youth may at no time be
confined in a building which also houses adults. A youth may
not be photographed and fingerprinted except in cases where
an adult would be subject to the Identification of Criminals
Act (Wilson, 1982). |

A pre-dlspositlon report must be submitted in wrltlng
when asked for by the youth court. Thls report 1nc1udes.
results of an interview with the youth and an interview with
the youth’s parents (if possible); an interview with the
victim, if reasonable and possible; the young person’s future
life improvement plans; previous charges for which the youth
was found guilty; history of alterhatives used to deal with
the youth; availability of community services and facilities; .
relationship between the youth and parents; school attendance
and performance; age; maturity and character; behavior and
attitude (Wilson, 1982).

The Y.O0.A. has incorporated "alternative measures".
This refers to diversion programs which must be authorized by
the provinces. The young offender must give consent in order

to be placed in a diversion program, however in order to
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qualify for the program the ' young offender must assume
responsibility for the act that he/she was charged with. If
the young offender agrees to the diversionary measures, the
court will dismiss any charge against them (Snow’s Criminal
Code, 1983-Y.0.A.).

The above describes some of the Kkey aspects of the
Y.O.A. It highlights the changes made in the criminal
justice system’s dealings with youths in contrast to the
J.D.A. The Y.0.A. represents a justice model of Jjuvenile
“Justice. According to Schneider and Schram "In a justice
model, the primary emphasis is on uniformity, fairness, and
accountability rather than rehabilitation, punitiveness or
deterrence." (1983: 102). The Y.O.A. reflects the ideology.
of'fhébjﬁétice ﬁ6de1 in which youthé are viewed as rational
and responsible, however this is mitigated by a statement in
the Y.0.A. which considers youth to be still in a state of
immaturity and dependency which serve to diminish their
responsibility.

Fixed and proportionate sentencing are also associated
with the justice model and has been incorporated into the
Y.0.A. (Reid and Reitsma-Street, 1984). Societal protection,
the right to due process and the assumption of innocence
until guilt is proven beyond a reasonable doubt are all
components of the justice model which can be found in the

Y.0.A.
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‘Offenders Act

The following section will deal with the question of why
the change in juvenile law philosophy occurred, as described
in the debates over the Y.O.A. For example, D. Rothman
(1979) observed that

Our predecessors were remarkably
confident that they understood both the
causes of delinquency and its cure. We,
for our part, can no longer accept their
promises or programs, but we share little

agreenment on what ought to be
substituted. (p. 34)

.A_substitute, the Y.0.A., was agreed upon. by the Canadian

Parliament, however it was preceded by much debate and was

igfluenced by events in the U.S.A..

In 1965 a report on juvenile delinquency by the Justice
Department presented recommendations for a new Jjuvenile
justice law. This report became the basis for the Children
and Young Persons Act, presented in 1967. This act was
criticized on the constitutional grounds that the Federa;
government had exceeded its jurisdiction with the new law,
and ventured into provincial territory (Osborne, 1979). A
revised act, The Young Offenders Act, was tabled by Solicitor
General George McIllraith in 1970. The opposition in the
House of Commons at that time  were unreceptive to the

proposed law, and nothing more was done about the proposed
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Act until 1973 when a review of the yBill was called for, and
then published in 1975. Recommended changes would have
greatly affected the Federal funding that the provinces were
accustomed to regarding juvenile justice, and as a result the
provinces rejected this revised legislation.

A new draft of the Y.O0.A. waé submitted on July 31,A1975
fo Solicitor General Warren Allemand. The revised Bill
advocated the same procedural safeguards for juveniles that
are accorded to adults in the criminal Jjustice system
(Wilson, 1982). The Bill went through several more revisions

until the Y.O0.A. was finally made into 1law. Bala (1988)

suggests that this Bill was primarily accepted because the

Charter of Rights and Freedoms had been entrenched, and

several provisions of the J.D.A. seemed to ignore some of the _

rights guaranteed within the Charter.

Events which took place in the United States seemed to

have influenced the Canadian juvenile Jjustice _system.

Disenchan i elfare model juvenile justice in_the
U.S.A. began ig,xhe~496aaahmmeesident_Nixnnﬂggggg*gnzgzapn

cgipe during hiﬁ 1968-72 term in office. But, as Corrado

maintains, "although similar frustrations and calls for

reform are heard, they never attained the levels of intensity

and extreme pessimigg_IEEEEEE_iE*the United States." (1983:
22). The intensity differential that Corrado refers to may

have occurred as a result of the cumulative social

disenchantment yith state activities concerning the Vietnam
conflict and the civil rights movement--during _the same
i el TRGULS W
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period. = The following will present a few key instances of

change in the United States, from a welfare to a Jjustice
model of juvenile justice, that may have influenced Canada’s
subsequent legislation in that area.

The U.S. Supreme Court case of Kent v. United States

sty

(1966) was concerned with the requirement of a hearing in

e row

order to move a juvenile offender to adult court in the

At N TS0 -

Dlstrlgt_mggn mgg)lwun}}“:’la (Hellum,1979). Justice Fortas stated
his concern over the promise and the practice of a separate
juvenile court. Fortas stated that "the child receives the
worst of both worlds: that he gets neither the protection

&' accorded to adults nor the solicitous care and regenerative
treatment‘ postuléted for children" (Hellum, 1979: 301). This
\_é,"tzitelﬁeht has'vb‘eeh rei»terate'd mahy ‘t‘:imes over the past }twe'
decades.

One year later the case of re Gault highlighted Justice

e BB A e

Fortas’ point. H.T. Rubln refers to this case as "a turning

point in juvenile court developments" (1979: 281). The

e

decision handed down by the Supreme Court of the United
States stated that juveniles must be provided with the same
due process standards. This decision contradicted‘ the
welfare philosophy in which civil proceedings were said to
suit the well being and interests of the youth.

A more substantial change in juvenile justice practice
occurred in Washington state in 1977. House Bill 371, passed
in the State legislature, represented "the most substantial

reform of a state juvenile justice code that has occurred
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anywhere in the United States." (Schneider and Schram, 1983:
101). Thi§ legislation has certain principles in common with
the Y.0.A., however the Washington State law is closer to the
justice model ideal because it includes: rg;qqyal of status
offenses; reduction of judicial discretioqi/gggggrtionate and

determinate sentencing; an accountability-based diversion

system that is institutionalized; a more formal court system

based on legalistic decision-making criteria; all the rights
(except trial by jury) available to adults accused of crimes
extended to juveniles (Schneider and Schram, 1983). Clearly
Washington sthgww§§§wwgPted for a justice model. The

o st i AR R -

implementation of the new Washington state juvenile justice

i AR5

law was the culminatiggwnﬁmdi§gQggégxmgatﬁxi;hwthe previous

| law, and subsequent cha}lenges'tb it. A§Mgg££ggg_§§g§§d, the

disenchantment _with. Canadian juvenile justice law _was not

quite as intense as in the U.S.A., and change came much slower

in Canada. As in the late nineteenth century, the past twenty-
five years have revealed much disenchantment with the methods
employed in dealing with juvénile offenders. Hellum (1979)
refers to the present gg;ipdmwas _the second revolution in
juvenile justice. In response. to the question of why this’
disillusionment _occurred, Corrado  (1983). . ..offers . .some

observations.ég?he availability of vast amounts of information

concerning/iﬂe juvenile justice system is part of the answer;
never before have social scientists, 1legal scholars, the
media, and other observers of juvenile justice scrutinized the

system to such a degree as in the past twenty-five years.é,The
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intense observation has yielded information which has revealed
discrepanéies, between the promise of the parens patriae
philosophy that characterizes the J.D.A. welfare model, and
the realities of its application. It is from this
contradiction, according to Corrado, that the disillusionment
stemmed. |
It is at this point that the discussion changes from why
the disillusionment to questioning why a particular systen,

ie., Y.0.A. was adopted.

Why was the Justice Model/Young Offenders Act Adopted?

Austin and Krisberg (1981) 1dent1fy __the second

revolutlon in _ juvenile justice Vwasww@thQMAledgnlng,

e i i

strengthening, and dlfferentlatlng of the nets of 5001a1

R e

control. Their analysis begins by stating that thewgmerlcan

criminal jgg;icems¥s;ggmﬂhasvpot been working very well".

The reforms,ﬁadeptedwmare_ viewed wgs _reflections of crime

control theory and the values of competlng interest groups

whose almA is control over the state’s role in regulating
criminal behavior. They cite social and economic factors to
explain the popularity of reform during the past twenty-five

years. (Civil rights activity, the oppression of the lower

classes, and changing famlly structures all contributed.
changlng ram all cod

- e

——

Expressions of social unrest were interpreted as iﬁwlessneS§J
—_————

Wh%EE’EEEELted_An\palls for stronger forms of social control.

e e oo S
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One example of the instituted reforms is diversion
programs (which were entrenched in the Y.0.A.). According to

Austin and Krisberg (1981)

Diversion programs‘ also serve  to
strengthen the net and create new nets by
formalizing previously informal

organizational practices and by creating
practices where none has existed. (p.
171)

Austin and Krisberg state that new reform policies must
be understood as a progression within the dialectics of the
wider political economic structures of society because all
the components of social life are interwoven and must be
understood in their totality.‘ IE,ﬁEhiS case there is no
Singié'éoiﬁtidn. Current.réformbgffofts'afé uhdefstood\gs a
con@iggggiggwggwpreviqgs social reform patterns and inter-

relations. For example, current Jjuvenile justice reform
could not have occurred if the reformers of the early
twentieth century had not chosen the particular path that
they did, one reaction is based on the previous reaction. To
focus on one answer why a justice model was adopted would be
futile since it is the complex inter-relations of the past
and present that have yielded this new philosophy:

Each separate reform movement (from the

liberal ' direction-diversion,

decarceration, due process and

decriminalization; from the more

conservative direction - deterrence and

just desserts) represents a series of

’unmet pronmises’. The criminal justice
systenm, propelled by its own
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organizational dynamics, functions to
resist, distort and frustrate the
- original purposes of these reforms.
These ’‘dynamics’ are both internal to the
system (interactive processes by which
changes in one segment trigger off
changes in another or the operation of
interest groups trying to expand their
sphere of powver) and external or
dialectical (contradictions in the
surrounding society, ideology and
political economy). (Cohen, 1985:95)

An alternative theory was proposed by Schur (1973),
although his analysis dealt with the American experience. He
adopts the position that the former system ;Eggglxwggesn't

work" and proceeds to. state that "A traditional. response to

needs improvement." (1973: 117). Schur takes issue with this

approach; and believes that the. system itself was basically

unsound, and sets out to explain what was needed by means of
examples of how the welfare model system was ineffective,
even destructive.

From the 1labelling theoretical perspective, Schur
examines how the 1labelling of behaviors, such as those
defined as status offenses, only served to instill in the

child the delinquent identity which subsequently resulted in

delinquent activities. In other words, the youths assimilate

the ascribed _statu delinquent into a self-concept;

because their own actions and the result of the actions of

others, namely the justice system. For example, the social
stice system.
investigation of a youth by the court, with almost total

disregard for the offense, ensured that the youth would be

47

¥4



responded to as a stereotype, and this stereotyped perception
will influehce judicial decision-making (Schur, 1973).

Schur 01tes the fact that a youth could have been held
in custody of the state for a longer p_«igd_;hﬁnmgnhwgnlt
convicted of the samemgjﬁeggewln order to call attenthgmto

the 1dea _that this could not be ip the "best .interests" of
the/youth. That this term 1n0the "best interests" is simply
one of many euphemisms used (another is institutional
rehabilitation). Allen claims "Good intentions and a
flexible vocabulary do not alter this reality" of a
destructive system (in Schur, 1973: 128).

Schur employs Matza’s--argument. that the juvenile court

proceedings. . only served to »confpse the youth and thus

substantlate the youth’s feellngs of powerlessness, and a'

T e —

sense of injustice. . --Aecording™ to“SChur (1973), the court

experience:

strengthens rather than combats the
delingquency-generating attitudes...
youths processed by the traditional
juvenile court have good reason to feel
that their treatment violates these basic
criteria for fairness or justice. The
proceeding is vague and inconsistent, and
- perhaps, in the eyes of some beholders,
hypocritical and incompetent. (p. 161)

These and other examples of the "it doesn’t work" view
lead Schur to a number of conclusions. (1) New measures for
dealing with youth crime need to be adopted. (2) The

vagueness of statutory offenses must be eliminated. (3) The

48



vast .discretionary powers of the system must be curtailed.

(4) The ‘idea of treatment in view of dealing with the
particular offense does not further the aim of rehabilitation
and should be eliminated. (5) Youth should be treated in a’
way that increases a just and egalitarian view of society.

(6) And, a system of justice that can be respected, and that
respects youth must be created. Schur 1is advocating
principles that have been implemented in the Y.O.A. Schur
calls such a policy "dealing evenly" with youth, and states
thﬁt above all, whenever possible, we should simply leave the
youth alone.

Another theory that lends insight into the question of
why the Y.0.A., is offered by Taylor (1982). His discussion
begiﬁSHVith'Béckéf’sfdefinition of"the’"ﬁéraljéhtfeprénéur“:
someone who is committed to changing the dominant moral rules
of society by declaring new rules in law. They feel very
righteous in their beliefs and committed to the idea that
their view would be best for society, often perceiving
themselves as humanitarian, progressive, or liberal.

The creation of anxieties, the formation of moral
panics, are key to the moral entrepreneur’s campaign for
change. Such is the case of law-and-order campaigns which
can lead to "get tough" policies. The revised Washington
state juvenile justice law previously mentioned can be viewed
as one such policy. Taylor recognizes the campaigns of moral
entrepreneurs in the 1960’s as marking the beginning of’the

law-and-order movement. Accordingly, the North American

49



university campuses were viewed as places of civil and social
unrest resﬁlting from the «civil rights protests which
indicated a weakness in the established authority to maintain
control of order in society. }

In the 1970’s the new or radical right gave
respectability to "get tough" meésures that had seemed too
harsh and extreme during earlier periods. Individuals such
as Vice-President Spiro Agnew and President Nixon were both
proponents of tougher policy measures (e.g., the war on
crime). Issues of fiscal crisis and energy problems also
served to propel the movement since they too contributed to
the feeling of disintegration.

This theory of moral panic and get tough policies does
'hot'Seéﬁ‘td.éppiy'to the Cahadiénicahtekt fof é number'bf
reasons. First, the change in juvenile justice legislation in
Canada was a slow process that took over twenty years to
complete, this slow pace is not the landmark of a "panic".
As well, as proposed by Corrado (1983) earlier, the extreme
pessimism which is needed to fuel the ﬁoral panic was felt in
the U.S.A., but was not evident in Canada. And finally, the
discussions which preceded the implementation of the Y.O0.A.
included Federal and Provincial governments, agencies
involved in Jjuvenile justice, interested individuals and
organizations, as well as lawyers and scholars. The fact
that diverse elements of society participated in the
development of the Y.0.A. negates the possibility of a

specialized entrepreneurial group taking control. Thus
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Taylor’s theory does not seem to be applicable to the
'developmeht of the Y.O0.A.

Dealing more directly with the Y.0.A., Wilson explains
the development of the act as a direct response to a juvenile
justice system which was "ill-conceived" and "destined to
fall short of its laudable obiectives” (Wilson, 1982: 257).
According to Wilson, the research and debates that have gone
on in the area of juvenile jﬁstice has led us to the point
where change in the law was the only method to deal with the
glaring problems uncovered by investigation. Wilson writes,
"It now appears that we have ended the hypocrisy and embarked
upon a sincere effort to create a system of law rather than
good intentions" (1982: 258). However, he contends that this
islISiﬁplyﬁ'ohéi'step in the éktfemélyz'éiow lbrodéss of

adequately dealing with youth crime.

Summary

Wilson’s (1982) view that the f.O.A. was developed as a
direct response to the dissatisfaction with the J.D.A., is
similar to the nineteenth century progressive position that
the J.D.A. was enacted as a direct response to the methods
employed in dealing with youth crime that were deemed
problematic .and ineffective at the time. Both in the
nineteenth and twentieth centuries laws dealing with youth

crime have been deemed "inappropriate" or even "destructive".
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A variety of theories have been discussed that attempt

to explain why theeach of the juvenile Acts discussed herein
were implemented. According to the theories presented, the
J.D.A. was passed because of the impetus of particular
interest groups, for example.
7 Rothman suggests that the moral reformers (child savers)
lobbied for the passage of the J.D.A. because it would
provide them with an official position in juvenile justice
policy and administration, and thus allow them to continue
their quest to save children from a 1life of crime.
Conversely, the Y.0.A. can be said to be the result of the
unmet promises of the J.D.A. and the initiatives of the
federal and provincial governments, and not interest groups
(alfhéuéhAinteresféd grouéé ahd individﬁéis wéreléonsulted).
Another major difference between the two acts is that each is
rooted in different philosophical basis; the J.D.A. as a
welfare model, the Y.0.A. as a modified 3justice model.
Regardless of the theories that attempt to explain why these
models and their respective philosophies were implemented it
remains, never-the-less, that they became the 1laws that
govern society’s official response to youth crime.

In the practical sense, the day to day operations of the
juvenile 3justice system should be significantly different
under Y.O0.A. than they were under the J.D.A. because of their
very different philosophical basis. One would expect the
types of charges laid against juveniles under the J.D.A. to

be different from those laid under the Y.0.A. This would be
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anticipated because the welfare model, for example, is
concerned far more with issues of morality whereas the
justice model is concerned primarily with issues of
criminality. Thus, charges under J.D.A. would include moral
as well as criminal law transgressions and the Y.0.A. would
solely be concerned with violations of the criminal nature.

The courtroom should also evidence the philosophical
differences between the J.D.A. and the Y.O.A. Under the
J.D.A. the court was informal and non-adversarial, resembling
a physician’s/psychologist’s office rather than a courtroom.
Conversely, wunder the Y.0.A. the courtroom is almost
identical to the adult court which operates under due process
procedures that include the presence of lawyers.

o These are but two‘exaﬁbleevef'the'differehcee one”weuldJ>
anticipate with respect to the concrete application of the
two acts. Thus, it could be predicted that if one compared
the application of the two juvenile laws along the lines of
the examples presented above, significant differences would

be revealed. This is the hypothesis that is offered.
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CHAPTER III

METHODOLOGY

The object of this study was to determine if the
philosophical differences between the J.D.A. and the Y.0.A.
are evident in offender demographics and court procedures in
the Vancouver 3juvenile court. A comparison will be made
between data collected in 1982 and 1988.

The 1982 data were obtained from two sources. The first
is based on a report of a national study of juvenile courts
in canada (Bala and Corrado, 1985), and the second is the
final report on the Vancouver site from the same national
study (Corrado, Hightower, Tien, Hatch, 1984). The 1982 study
:Qaéiuhdértéken té cbiiecf ihfbfmétioh aboﬁt the-fﬁnctioninév
of juvenile courts in Canada, which would provide baseline
information for the future assessment of the impact of the
Y.0.A. (Corrado et al, 1984). The 1988 data was collected
for the purpose of comparing it to the data collected in the

National study mentioned above.

Research Design and Data Collection

The 1982 and the 1988 studies used similar methods.
These included observation of court hearings and review of
court files.

The research method employed for the 1988 study was

designed so the data obtained in the 1988 sample would be
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directly comparable to that from the 1982 sample. In both
"~ studies ﬁhe researcher(s) attended sessions of the Vancouver
Family Court, Youth Division.

The 1982 data included 863 items on an observation
schedule. Data were collected between April 1981 and April
1982. The 1988 data were collécted between January and April
1988, and included a comparable but smaller list of;items
that will be fully discussed under the heading
"Operationalization of Variables". Data that were unavailable
through observation were obtained through file audits in both
1982 and 1988.

The 1982 data were collected by research assistants who
filled out an observation schedule describing what occurred
af'eéch heariné."Them1988\aata were collected”by fhe Aﬁthdr
who attended hearings and filled out a similar observation

schedule.

The Sample

The 1982 study included data from 347 juveniles who were
tracked from their first court appearance at the Vancouver
court throughout the court process. The representativeness
of this sample was assessed by a comparison to Statistics
Canada information which included all cases that were heard
at the Vancouver juvenile court. It was found that the types

and number of cases observed in 1982 were similar to all the
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cases appearing in 1982 and were thus representative of the
court for tﬁat year.

The 1988 study included 150 Jjuveniles who appeared
between January and April 1988. The researcher attended
court on each working day and observed juvenile cases being
heard. The data collection périod (defined above) was
designated as appropriate by the supervising thesis committee
because it was thought to be a sufficient period to collect
the required sample, and would not be too long as to impinge
on the progress of the thesis. As a result it was understood
that a smaller data set than the 1982 study would result. A
total of 150 cases were observed, however 9 cases were still
incomplete at the conclusion of “the observation period and
were thus not included in the final sample (n=141). Data
were collected on each day of the week, and the courtroom
being observed was changed on a daily basis to avoid having
particular judges overrepresented in the data.

In order to accurately track cases while preserving the
youth’s right to confidentiality, numerical identifiers were

created in both the 1982 and 1988 studies.
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0 onalization of Variables

The choice of variables studied here was dictated by the
national study in order to maintain consistency and
comparability between sample sets. However, this did not
limit the present study becausé the variables included in the
1982 data were comprehensive (there were 863 variables). Not
all the variables collected in the 1988 sample were employed
in the present study. Only those variables directly related
to the hypotheses were used (see Appendix A for 1988 data
collection schedule).

The variables included in this study and their
operationalization were as follows. Race was defined in the
national éfud& as Caucasian, native Canadian, or “other
visible minority". These categories were maintained for
statistical analysis in the present study, and the "other
visible minority"  category was further broken down to
include: black, East Indian, and Oriental. Sex was defined
as male or female. Age was defined as the age of the
juvenile at the time of arrest. The jurisdiction of the Acts
defines the age range; J.D.A. (in British Columbia) under 17,
and between 12 and 17 under the Y.O.A. For comparative
statistical purposes, only those ages which were common to

both Acts were used.
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The variable “charges" included all Criminal Code,
provincial,-by-law, Narcotics Control Act, Food and Drug Act,
J.D.A. and Y.O0.A., Motor Vehicle Act, and other federal
offenses. This variable was categorized as: property crimes,
assaults, drug and liquor offenses, traffic and motor vehicle
offenses, other personal crimes/other Criminal Code
effenses/other provincial/by-law offenses were included in
another category, and offenses defined by the J.D.A. and
Y.0.A. comprise the last category of this variable. This
variable was categorized to comply with the national study
and reflected the major types of crimes dealt with in the
Vancouver juvenile court. Statistical analysis for charges
.was done on the most serious charge for which the youth was
appearlng, elnce there could be multiple charges in a 51ng1e
hearing, as described below.

"Number of charges per juvenile" referred to the total
number of charges faced by a youth in a single hearing. A
youth could appear in a single hearing on multiple charges
that occurred as a result of a single incident, or multiple
charges that occurred on separate occasions. The categories
associated with this variable included: 1 charge, 2 charges,

3-4 charges, and 5 or more charges.
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"Number of appearances" reflected how many court
appearancés r(in total) the youth appeared on for a single
charge or set of charges. This was broken down as follows:
1, 2, 3, 4-5, 6-10, and 11 or more appearances.

The category "Type of representation" was categorized as
no legal representation, duty‘ counsel present, and legal
representation, which referred to what type of 1legal
representation the youth had at their hearing.

"Prior record" was divided into those 3juveniles who
either had a prior juvenile record or did not have a prior
juvenile record (this referred to convictions only).

"Use of detention" described those juveniles who were
detained at a juvenile facility or at the Jjuvenile court
pending théir appéafaﬁcé in éourt. This Qariéble was dividedv
into those that were detained and those that were not
detained.

"Type of hearing" referred to the main purpose of the
hearing. This was categorized as adjournment only, plea
only, arraignment/guilty plea/disposition, arraignment/guilty
plea/adjournment, trial, trial and disposition, disposition
only, review, termination only, other combinations, and bail
hearing only.

"Type of disposition" defined the dispositional
alternatives that were/are available to juvenile court judges
under either the J.D.A. or Y.0.A. These included custodial
sentences (both open and ciosed custody and participation in

the wilderness training program), probation, community work
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service, mbnetafy dispositions (compensation, restitution,
fine), discharge (conditional or absolute, and suspended
final disposition), demerit points/suspended driver’s
license, and other. The disposition that most infringed upon
the Jjuvenile’s freedom was represented in the data since
often juveniles would receive sehtences with more than one
eomponent (eg. probation and community work service hours).
"Dispositional input" was the term used to describe the
fact that in considering disposition, the judge sometimes
asked for input from interested parties. This variable
identified which individuals spoke in the subject of
disposition. The categories included the charged juvehile,

parent(s), the prosecutlng attorney, and the defense counsel.

'Slnce all or none of these people could have part1c1pated in

the discussion on disposition this was coded as a series of

dichotomies.

Methodological Limitations

The main methodological limitation faced in this study
was the relatively short observation period. This is
problematic since the data collection period of January to
April may have reflected crimes that were specific to that
time of year, and thus the generalizability of this study is
limited. Another 1limitation occurred as a result of the
differences between the J.D.A. and the Y.O.A. Some aspects

of juvenile law changed from one to the other and did not
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allow for direct comparison of variables. An example of this
occurred ‘in the category of age which was defined by the
J.D.A. (in British Columbia) as under 17, and between 12 and
17 years old under the Y.0.A. For this study those ages that
were similar under both acts were comparatively analyzed.
Differences between judgeé in terms of attitudes, and
individual ways of conducting the proceedings were not
accounted for in this study. It is acknowledged that these
differences may have influenced the data collected. For
example a judge with a strict justice philosophy may have
given harsher sentences to juveniles than a more liberal
judge, however this could not be controlled for within the
scope of this study.
o Thiévstudy was limited to the Vancouver Court and cannot
account for regional differences, nor rural vs. urban
differences that may be present in other studies (both
regional, and rural vs. urban differences were found in the
national study). As well, differences in police processing
(i.e., use of diversion), and différences in other areas of

the juvenile justice system cannot be
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accounted for by this study since its scope was limited to

the court level and specifically to the Vancouver Court.

Ethical Considerations

Ethical considerations for this study included providing
oonfidentiality for the youth’s names and the information
obtained through the court files. Permission to review files
was granted by Vancouver Family Court cChief Administrative
Judge Campbell, with the understanding that confidentiality
would be maintained by methods discussed under "Research
Design". As well, the Simon Fraser University Ethics in
vResearch Commlttee s approval wvas obtalned for the proposed
| study. Under the Y. o A, the juvenlle court is an open court |
and permission to observe hearings is unnecessary, however
the Vancouver juvenile court courtrooms are very limited in

space and there was a need to be as unobtrusive as possible.
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.CHAPTER IV

RESULTS

The court data were analyzed in order to determine if
the philosophical differences between thé J.D.A. (1982
sample) and the Y.O.A. (1988 sample) are evident in charges,
court procedures, and youth demographics. These analyses
consisted of cross-tabulation analyses to determine 1if
statistically significant differences exist between the two
samples, and will include percentages and frequencies to
indicate the magnitude of the differences. Some variables
are discussed only in terms of their frequencies and
percentages because the 1982 data were collected as multiple
response cafégbfiés and the 1988 data were"COlléctéd‘ as’
single responses categories, thus these variables were not
amenable to cross-tabulation analysis. The variables that
will be discussed include: offender characteristics (race,
sex, age), type of charges that were heard, number of
charges, number of appearances in cburt per charge, presence
and type of 1legal representation, prior record, use of
detention prior to disposition, distribution and type of
hearing, and dispositions on sample charges. Two other
variables, dispositional input (those individuals who spoke
in court concerning the disposition being considered), and
use of pre-disposition reports will be presented in terms of
percentages and frequencies only, because they were not

amenable to cross-tabulation analysis since the total number
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l of cases for these variables was not available in the 1982
data. It should also be noted that the total number of cases
in the 1982 sample is not consistent across all variables.
The number of cases for the age variable, for example, is
different from the base of 347 because it was not possible to

ascertain age in some cases.

Offender Characteristics

The J.D.A. was concerned with the juvenile as an
individual who was in need of guidance; the legal infraction,
or delinquent activity, was viewed as a symptom of this need.
Thus the characteristics of each juvenlle were very 1mportant
to proceedings under the welfare model juvenlle court of the
J.D.A. These characteristics include age, sex and race for
the purposes of this study, but could have included any
aspect of the youth’s environment or personality. The Y.O.A.
does not consider the offender characteristics as the key
point of reference in court proceedi.ngs, instead a justice
oriented juvenile court focuses on the nature of the criminal
act. Thus gender and age, for example, would likely vary
between the two samples while 1little variatioh would be
expected for race because it was not identified in either law
or theory as an important demographic factor. Large
discrepancies between the 1982 and 1988 data in the gender
category were expected‘ because of the philosophical

differences between the two acts. The J.D.A. was concerned
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with the moral development of the Jjuvenile, i.e.,
delinquehcies were symptomatic of a moral problem. Young
females in particular were seen as susceptible and
consequently they were more subject to the status offense
provisions of the J.D.A., especially sexual immorality. In
contrast, the Y.0.A. does not‘include status provisions in
the law, it is concerned with the crime rather than the
individual. Thus it was expected that more females would
appear in the 1982 data than in the 1988 data.

The sex distribution was not significantly different
from 1982 to 1988 (see Table 1). This might simply reflect
young females participating in slightly more criminal

activity in 1988 than those females in the 1982 sample.

Table 1: Sex of Juvenile by Sample

Sex 1982 1988
f % f %
Male 277 179.8 107 75.9
Female 40 20.2 34 24.1
Totals . 347 141

Age discrepancies also were expected since it was
hypothesized that, in 1982, younger juveniles would have been
prosecuted for minor offenses or status offenses, as

explained above, i.e., such behaviors required early and
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immediate attention. The cross-tabulation analysis for age
was not staﬁistically significant (4.66, df=3, p.<.05).

The age jurisdiction of the J.D.A. (in British Colombia)
was defined as under 17 years old, whereas‘undgr the Y.0.A.
all provinces changed their jurisdiction to cover the ages of
12 to 17 years old. Thus, 'in calculating the cross-
tabulation, the age categories of 12-13, 14, 15, and 16 were
used since they are common to both J.D.A. and Y.0.A. The 17
yYear old category does not appear in the 1982 sample and the
11 year old category does not appear in the 1988 sample for
the above stated reasons, thus these two age categories are
not. viable for the cross-tabulation analysis and were
omitted.

As statéd.ébové, Crésé;tébﬁlétidh‘énalysis of age does
not indicate significant statistical differences between the
two samples within the age range included under both acts
(see Table 2). However, it should be noted that when the 17
year old category is taken into consideration (in the 1988
data) this categofy accounted for 55.6% of the total sample.
Thus, although there was not a statistically significant
difference between the two sample years for the 12-16 year
olds, over 50% of the 1988 sample were 17 years old, thus
indicating that the implementation of the Y.0.A. has not
altered the age distribution of youths entering the juvenile
justice system but has simply incorporated a new age group
that previous to the Y.0.A. would have appeared in adult

court statistics.
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Table 2: Age of Juvenile by Sample

Age , 1982 1988
£ % f %
12-13 - 35 10.5 3 4,7
14 69 20.8 9 14.1
15 74 22.4 19 29.7
16 153 46.2 33 51.6
Totals 331 64

Chi square=4.66, df=3, p.<;05

Differences by race were not expected but were evident.
The results of cross-tabulation analysis of race (see Table
3) indicate a minimal statistically significant difference
among three race categories (6.009, df=2, p.<.05). Fewer
Caucasian youth were charged in 1988 than in 1982, while
visible minority youth were more frequently charged in 1988
than the previous period. A further breakdown of the other
visible minority category shows that it was comprised of 7.8%
East Indian, 12.1% Oriental, and 2.1% Black. The amount of
crime charged to these other visible minorities in 1988 may
be reflective of immigration and/or the growing problem of

Asian youth gangs in Vancouver.
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Table 3: Race of Juvenile by Sample

Race , 1982 _ 1988
f % 4 %
Caucasian ' 238 77.3 96 68.1
Native Canadian 19 6.2 8 5.7
Other visible minority 51 16.6 37 26.2
Totals 308 141

Chi square=6.009, df=2, p.<.05

Sample Charges

It was hypothesized that the types of crimes exhibited
in the 1988 éampléiwouid bé mére serious than the types 6f'
crimes in the 1982 data because the Y.0.A. focuses only on
criminal activity whereas the J.D.A. was concerned with the
overall delinquent behavior that was not necessarily
criminal, i.e. status offenses.

The 1982 sample charges included all charges observed,
while the 1988 sample included the charge the juvenile was
facing when observed, and if there were multiple charges, the
most serious charge was employed in the data, therefore
cross-tabulation analysis could not be performed for this
variable. It should also be noted that as a result of this
discrepancy in defining the variable in the two data sets,

the conclusions drawn are only tentative.
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The type and number of charges in the various categories

- were quife different (see Table 4). These percentages
indicate that the incidence of property crimes have decreased

from 1982 to 1988, while in the assault category, there was a

12.2% increase from 1982 (5.6%) to 1988 (17.8%). It should

be noted that no incidence of.murder was found in either of

the data sets, and this category has thus been omitted.

However, in the 1988 court observation data it was found that

in a few cases attempt murder charges were reduced to the

lesser included offense of aggravated assault.

Table 4: Charges by Sample

Charges o 1982 | 1988
f % f %

Property Offenses 574 62.7 57 40.3
Assaults 51 5.6 25 17.8
Drug and liquor 54 5.9 18 12.8
Traffice and motor vehicle 147 16.1 14 9.8
Other personal/other C.C.C./

other provincial/by law 57 6.2 18 12.7
J.D.A. and Y.O0.A. 32 3.5 8 5.6
Totals 915 140

In the area of prohibited substances, the 1988 data indicate
a 6.9% increase from 1982. Traffic offenses and motor
vehicle offenses did not substantially change. The category
of other Criminal Code offenses, provincial, and by-law

offenses doubled from 1982 to 1988. Offenses under the
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J.D.A. and Y.O0.A. were not significantly different in number
from 1982 té 1988.

The above percentage differences between 1982 and 1988
indicate that Jjuveniles were charged with more severe
offenses in 1988 than 1982. However, as previously stated,
these conclusions are tentative &s a result of the-inability
to directly compare samples. The approximate 20% reductidn
in property crimes in 1988 was accompanied by a 12.2%
increase in violent personal crimes, and a 6.9% increase in
prohibited substance crimes, which are considered to be more
serious in nature. The other percentage differences did not
change substantially, except for the category of "other
offenses" which increased by 6.5% from 1982 to 1988. Thus in
terms of the sampié 'éharées,‘ wheré there wés  fdﬁhd. to bé
large differences between the two samples, the data supports
the proposition that under the Y.0.A. the emphasis rests on
bringing the more serious juvenile offenders into the
official criminal justice system rather than for
rehabilitative purposes as under fhe J.D.A. However,
increases are also evident in the category of "other
offenses" which may indicate that the types of less serious
crimes has changed from property offenses to miscellaneous
offenses in 1988, and that due to the Y.0.A.’s emphasis on
dealing with criminality rather than moral issues,yall crimes
would be considered ‘"serious" and subject to criminal

prosecution.
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One should also be aware that this data may also be a -
‘ reflectién of a more serious juvenile crime problem in 1988
than in 1982 which.may be attributed to sociological changes
that this study cannot account for (i.e., a general tendency
toward more violence in society), or it may be due to the
fact that under the Y.O0.A. 17.year olds are now included in
the juvenile system and their presence may also account for

these increases in serious crimes.

Number of Charges per Juvenile

Again based on the Y.0.A.’s emphasis on seriousness of

charge, number of charges, and past offense history it was

'éxpected that thé 1982 data wouid'ShOWFYOuths being charged

with crimes of a less serious nature (e.g., property crimes
as being less serious than crimes against the person).
Youths appearing in the 1988 sample were expected to appear
on a single serious offense in keeping with the justice
philosophy of attending to the criminal event only.
Cross-tabulation analysis of number of charges was
statistically significant (55.13, df=3, p.<.05). The key
area of difference was in the 1 charge category (see Table
5). As was anticipated there were far more juveniles with
one charge against them in 1988 than in 1982. The data on
sample charges previously discussed showed that the charges
faced by juveniles in 1988 were of a more serious nature than

in 1982. Together these two sets of data support the
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hypothesis that in 1988 juveniles were being charged with
fewer but more serious crimes than in 1982 which is

consistent with the Y.0.A.’s justice model philosophy.

Table 5: Number of Charges per Juvenile by Sample

Number of Charges 1982 1988
£ % b %
1 156 45.0 115 81.
2 92 26.5 13 9.
3-4 58 16.7 10 6.
5+ 41 11.9 3 2.
Totals 347 141

chi square=55.13, df=3, p.<.05

Number of Appearances in Court and Legal Representation

The J.D.A. made no provisions for legal representation
for juveniles. On the contrary, the J.D.A. court philosophy
emphasized psychological and environmental analysis in
ascertaining the etiological factors of the delinquent event
which brought the juvenile before the court. This was a key
element of the welfare model of juvenile justice. The Y.O.A.
has since clearly stated that every juvenile has the right to
legal representation and due process.

Given this change, in 1988 considerably more Jjuveniles
would be expected to have legal representation than in 1982.

This, in combination with the advent of due process in the

72

= 00N



juvenile court would cause the numbers of court appearances
on a single charge (or single set of charges) to increase in
accordance with the increased bureaucratization of due
process.

The cross~-tabulation analysis of number of appearances
was statistically significant (65.99, df=5, p.<.05). The two
data sets differed notably in the frequency of "1 appearance"
which decreased by 17.9% from 1982 to 1988, and in the "6-10 -
appearances" category where there was a 24.1% increase from

1982 to 1988 (see Table 6).

Table 6: Number of Appearances at Court per Juvenile by

Sample
Number of Appearances 1982 1988
£ % £ %
1 89 25.7 11 7.8
2 78 22.5 25 17.
4 74 21.3 15 10.
4-5 70 20.2 39 27.
6-10 - 27 7.8 45 31.
11+ 9 2.6 6 4.
Totals 347 141

Chi square=65.99, df=5, p.<.05
The number of juveniles who had legal representation in

1982 was significantly lower than in the 1988 sample (59.1%

in 1982, and 86.5% in 1988). The data (see Table 7) show
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that far fewer juveniles had 1legal representation in 1982
than in 1988.

These data suggest that youth court has changed,
possibly because of increased due process, as evidenced by
the increase in the number of appearances that a juvenile is
required to make on a single charge (or set'of charges). As
ﬁell, lawyers were far more frequently present in 1988 than
1982. Court observation in 1988 revealed that when juveniles
did not employ legal representation it was usually because
their appearance in court was the result of minor or non-
criminal offenses (such as municipal by-law infractions and

traffic tickets).

Table 7: Type of Legal Representation by Sample

Type of Representation 1982 1988
f % f %
No legal representation 439 40.9 18 12.8
Duty counsel present 137 12.7 20 14.2
Legal representation 499 46.4 102 72.3
Totals 1053 140
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" Distri on_a e Hear

As previously discussed, the J.D.A. did not state that
juveniles had the right to legal representation or to due
process since the court’s role‘was to decide if a youth was
in a state of delinquency rather than assessing gquilt.
Alternatively, the Y.0.A. clearly stipulates that youth have
the right to be represented by a lawyer and have the benefit
of due process. It is postulated that the Y.0.A. court will
be more bureaucratized than the J.D.A. court since due
process serves to formalize court procedure whereas the
~J.D.A. court procedure was largely dependent on the presiding
"judgve’s' view on how thé irhquify/exémination would best be
accomplished. It 1is expected that the increased
bureaucratization of the Y.0.A. would be evidenced in the
types and number of court hearings. Specifically, under the
Y.0.A., criminal procedure (consisting of the process of
arraignment, trial if necessary, decision on charge, and
sentencing) would become more formalized in the 1988 sample
than in the 1982 sample. Judges would no longer be able to
attend to criminal procedure in an informal and arbitrary
fashion, and the presence of lawyers would cause each aspect
of the criminal procedure to be dealt with on different
occasions, thus increasing the number of appearances per

charge (or set of charges) in the 1988 sample.
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The types of hearings observed in 1982 and 1988 were
subétantialiy different. The largest percentage difference
occurred in the categories of "adjournment only",
"disposition only", and "other combinations" (see Table 8).
The "adjournment only" category occurred 29.3% more in 1982
than in 1988. This finding would seem contrary to the idea
that the Y.0.A. is more bureaucratized than the J.D.A. and
would thus increase the number of adjournments. This finding
may however be accounted for by the idea that the Vancouver
juvenile court had beeﬁ moving towards the Y.O.A. model prior
to 1984 when it was officially instituted, and thus
proceedings were already formalized.

A:substantial difference was evident for "dispositions
oﬁlf" 'Qhéré tﬁéré .was '55  15;3%. increase inb 1§88} »This'
difference may be explained by the increase in legal
submissions and debate on the issue of disposition which
would require a separate hearing to allow lawyers to prepare
this submission. As well, this would also allow defense
attorneys time to discuss the disposition with their clients.
Furthermore, pre-disposition reports are necessary under the
Y.0.A. if a custodial sentence is being considered. Since it
was found that the 1988 sample charges were of a serious
nature, judges may have been considering a custodial sentence
and thus would need to wait for a pre-disposition report that
would be presented in a disposition hearing.

The category of "other combinations" exhibited a 9.3%

increase in the 1988 sample. This is also consistent with
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the hypothesis since it indicates that a wider variety of

" hearings occurred in the 1988 sample than in the 1982 sample.

Table 8: Type of Hearing by Sample

Hearing 1982 1988
f % f %

Adjournment only342 31.4 3 2.1

Plea only 9 .8 2 1.
Arraignment/guilty plea/disposition | 200 18.4 27 19.
Arraignment/guilty plea/adjournment 25 2.3 13 9.
Trial 79 7.3 15 10.
Trial and disposition 34 3.1 15 10.
Disposition only40 3.7 31 22.0
Review 76 7.0 7 5.
Termination only37 3.4 6 4.3

Other combinations 69 6.3 22 15.6
Bail hearing only 177 - 16.2 0 0
Totals 1090 141

The Y.0.A. has resulted in major changes in the
frequencies of different types of juvenile court hearings.
One category of hearings that was not included in the
analysis was "transfer to adult court" since it occurred in
.2% of the 1982 sample and not at all in the 1988 sample.
Similarly, "official bail hearings" were excluded since they
did not occur as separate hearings in the 1988 sample ana
their actual number could not be ascertained. However, it
should be noted that bail hearings occurred 16.2% in the 1982
sample. This differencé may be attributable to changes in
court administration rather than reflective of legal

philosophy.
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Juveniles with Prior Records

The necessity for early detection of delinquents was
central to the J.D.A.’s notion of rehabilitation; the earlier
the detection, the better the pfognosis for rehabilitation.
Conversely, the Y.0.A. is not concerned with rehabilitation
rather appropriate punishment and protection of society are
key foci. Thus it was expected that fewer juveniles would
have prior records in the 1982 sample than in 1988 since they
would be drawn into the juvenile justice system at the onset
of the first delinquency. In keeping with the Y.0.A’s
justice model, those youths who had prior criminal
convictions (representing a more severe "criminal" history)
would more likely appear in the 1988 data while those who
committed minor first offenses would be screened out of the
formal court process (through diversion), and not appear in
the 1988 sample.

Cross-tabulation analysis of priér records was found to
- be significant (41.03, df=1, p.<.05) since there was an
increase in the 1988 sample of 30.5% over 1982 (see Table 9).
This substantial difference lends considerable support to the
hypothesis that the Y.0.A. has affected the type of offense
histories which characterize youth brought into the juvenile

justice system.
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Table 9: Juveniles with Prior Records by Sample

Prior Records 1982 1988
4 % f %
Juveniles with ' 91 26.2 80 56.7
Juveniles without 256 73.8 61 43.7
Totals | 347 141

Chi square=41.03, df=1, p.<.05
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Us t (o)

According to the J.D.A. early detection of delingquency
and the necessity to remove the juvenile from the
environmental factors that ledv to the delinquency were
important objectives. Detention upon arrest would ensure
that the juvenile was removed from the presumed poor
environment until such a time as a judge could determine if
permanent removal was necessary. The Y.O.A. instead
emphasizes the seriousness of the criminal event and the
extent of the offense history. Under the Y.0.A. a youth
would only be detained if the crime was serious and/or it was
thought that the juvenile would fail to appear for their
arraignment or subsequent hearing. Accordingly it was
expected that detention upon arrest would be more widely used
in 1982 than in 1988.

The cross-tabulation analysis of detention was
statistically significant (21.48, df=i, p.<.05). Detention
was employed in the 1982 sample 16.2% more often than in the
1988 sample (see Table 10). This serves to substantiate the

hypothesis.
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Table 10: Juveniles Detained Prior to Disposition by Sample

Use of Detention : 1982 1988
f % f %
Detained | 98 28.3 17 12.1
Not detained 249 71.8 124 87.9
Totals 347 141

Chi square=21.48, df=1, p.<.05

Dispositions

The purpose of disposition under the J.D.A. was to
provide. the f youth with help, . guidance, = and . proper .
supervision. In contrast, under the Y.0.A., the protection
of society and the affirmation of the youth’s responsibility
for the offense are essential to disposition objectives. It
is hypothesized therefore, that the dispositions in 1982
would be reflective of rehabilitation and the dispositions of
the 1988 sample would be more inclined to repay the community
(e.g., community work service) and custodial sentences to
deal with accountability for serious crimes.

Cross-tabulation analysis of dispositions was
significant (74.05, df=6, p.<.05). As predicted, custodial
sentences increased by 15.1%, and probation decreased by
31.3% from 1982 to 1988 (see Table 11). It appears that the

use of community work service has remained relatively stable
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from 1982 to 1988. However, the data represent the most
"severe" diépositions'only, and when community work service
is calculated as second disposition (most often occurring in
conjunction with probation) it represents 26.6% of
dispositions in 1988. Thus the use of community work service
has actually increased in 1988 by 23.5%. Monetary
dispositions have decreased in the 1988 sample by a marginal
3.4%, as well as demerit points/suspension of drivers license
by 1.7%. The 1988 data indicate increases in
discharge/suspended final dispositions and use of "other"

dispositions.

Table 11: Type of»Dispdsitions by Sample

Dispositions 1982 1988
£ % f %
Custodial sentences 8 3.1 26 18.
Probation _ 173 66.3 50 35.
Community work service 8 3.1 4 2.
Monetary dispositions 39 15.3 17 11.
Discharge/suspended final
disposition 18 6.9 20 14.0
Demerit point/suspend driver’s
license 10 3.8 3 2.1
Other 4 1.5 21 15.4
Totals 260 141

Chi square=74.05, df=6, p.<.05

Probation was introduced into the cCanadian Jjustice
system as one component of rehabilitation through counselling

by the probation officer and was evidenced in the 1982 sample
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far more than in the 1988 sample in keeping with the
rehabilifation philosophy of the J.D.A. Conversely, the 1988
sample indicated a greater use of community work service and
custodial sentences in an effort to deal with compensation to
the community and serious crimes respectively. Thus,
dispositions for thé 1982 sahple ‘were more rehabilitation
oriented while the 1988 dispositions were based on

accountability and the protection and repayment of society.

Dispositional Input and use of Pre-Disposition Reports

Under the J.D.A. a juvenile’s environmental situation
was considered important in prescribing appropriate
rehabilitative“prdérams'in the.dispbéition. The focus of the
Y.0.A. disposition is the youth’s responsibility for the
criminal act as well as societal protection.

It is postulated that the "dispositional input" (input
into the disposition decision by various individuals) and the
use of pre-disposition reports would be quite different in
the two samples. Specifically it was hypothesized that in
the 1982 sample individuals such as parents and the juvenile
themselves would have their opinions of the situation made
known to the court when disposition was being considered more
than in the 1988 sample. Whereas lawyers submissions would
be far more frequent in 1988 than in 1982. In terms of pre-
disposition reports, it is similarly hypothesized that these

reports (also referred to as social histories or social
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assessments) would be more widely employed in the 1982 sample
than in thé 1988 sample since the information that they
contain was an integral part of the J.D.A. disposition, and
was only required under the Y.0.A. when a custodial
disposition was being considered.

The data (see Table 12) indiéate that in the 1982 sample
parents and juveniles were more involved in disposition
hearings than in the 1988 sample, and that lawyers made
submissions on disposition more in 1988 than in 1982 which
supports the hypothesis. Of particular interest are the data
that indicate prosecutors making submissions on disposition
94.3% in the 1988 data and only 25.4% in the 1982 data. A
conclusion that can be drawn from this information is that
ééciety's interests and érotecfion were taken into
consideration far more in 1988 than in 1982 when dispositions
were being considered. This conclusion is based on the fact
that the prosecuting attorney is society’s representative in
the court proceedings, and the fact that prosecutors made
éubmissions far more in 1988 than in 1982 substantiates the
inference that society’s interests concerning disposition was
evidenced in accordance with the Y.0.A.’s position on the
need to protect society. Conversely, and in keeping with the
J.D.A. welfare philosophy, parents and the Jjuveniles
themselves were more involved in the disposition hearing in
1982 than in 1988.

Data on the use of pre-disposition reports was

unavailable for the 1982 sample, however it is stated in Bala
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énd Corrado (1985) that pre-disposition reports were usually
- done oraily and "...were presented in virtually every case.",
whereas in 1988 pre-disposition reports were presented in
54.6% of the cases; 25.5% written and 29.1% oral. The 1982
figures substantiate the hypothesis presented that the
J.D.A.’s welfare philosophy concerning disposition was
largely dependent on the contents of the social history. The
Y.0.A.’s justice philosophy states that the criminal act
itself is more important rather than the youth’s social
situation, and a social history is only required when
custodial sentence is being considered, this is contrary to
the data for 1988. In over one-half of the 1988 cases
pre-disposition reports were used, thus indicating that the
juﬁenilé's éoéi&l Background is still ihportént té'jUdgesrat
the Vancouver court when considering dispositions. However
it should also be noted that the use of pre-disposition

reports has decreased from 1982 to 1988 by almost half.

Table 12: Dispositional Input by Sample

Those that had Dispositional Input 1982 1988 -
% %
Juvenile spoke 39.6 22.0
Parent (s) spoke 35.8 12.8
Prosecutor made submission 25.4 94.3
Defense made submission 77.9 80.9

Totals unavailable

85



Summary

Analysis of these data sets from 1982 and 1988 tested
hypotheses that basic philosophical differences between the
J.D.A. and the Y.O0.A. wbuld be evidenced in the differences
between the variables associatéd with court procedures.
Differences were in fact found for the majority of variables
and therefore it can be stated that the Vancouver juvenile
court has changed considerably from 1982 to 1988 as a result

of the change from the J.D.A. to the Y.O.A.
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CHAPTER V

"'DISCUSSION AND CONCLUSION

Juvenile justice in  Canada has gone through major
changes in its history. In the early part of the
nineteenth century juvenilesvwere tfeated in much the same
manner as adults when they came into conflict with the law.
In the second half of that century significant changes
concerning the treatment of youthful offenders began to
appear that were associated with a new perspective
concerning the etiology of young offenders. As mentioned
in Chapter I, Leon (1977) identified certain changes in law
that exemplify this transition. The 1857 Act for
Establishihg Prisons _for Young Offenders for ’exéﬁple,
separated adults and youths held in detention in order to
prevent the development of career criminality.

As the nineteenth century drew to a close, there was
an increase in lobbying efforts for further distinction
between adults and children who éame before the criminal

court. Individuals such as J.J. Kelso and W.L. Scott were

/" instrumental lobbyists (Hagan and Leon, 1977). These

reformers supported the proposition that juvenile
delinquency was symptomatic of poor social and
psychological environments that resulted from living in
urban areas. And in this environment parenté of these
children could not offer proper supervision and control.

Thus deprived children were viewed as being "in need" of
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proper control and socialization in order to offset the
detrimentali effects of their environments before these
children became immersed in serious criminal lifestyles.

In effect, if the parents could not properly supervise
their children, the state had to intervene in the best
interests of the child and for thé good of society as well.
| These lobbyists/reformers provided the impetus for the
passage of the J.D.A. in 1908. This act was based on the
notion of "parens patriae" which holds that the state must
act as a benevolent parent when the parent(s) was viewed as
unable, eg., in the case of orphans, or unsuccessful, eg.,
in the case of delinquency. This law condensed all
offenses by juveniles into one offense category -
dellnquency | A c;hilldb was viéﬁéd fo be" .""in‘a': state of
delinquency" if they transgressed,aﬁ& law, or participated
in behaviors subsumed under the status offense provision .
Since the illegal behavior was viewed as purely
symptomatic of a larger, more pervasive social and
psychological problem, it was deemed necessary to apprehend
youth in order to rehabilitate them. This perspective on
juvenile justice represents the welfare model.

At the time the J.D.A. was first introduced, it was
largely hailed as an important and justified social reform
that would substantially help children in need. There was
however, a small minority that criticized this Act for not
including procedural safeguards and legal representation

for children who came before the court, even though this
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situation was considered one component of the
rehabiiitative process. There was also concern over the
discretionary status provision.

By the 1960’s the concerns of the early critics which
were originally ignored became prominent. The welfare
model, in general, was criticized in this manner as well.
The relevant difference bétween these two historical
periods was that the original problems cited were not
ignored, instead various acts were taken by several
Canadian governments to examine criticisms of the J.D.A.
As a result, although it took over 20 years, the J.D.A. was
finally replaced by the Y.O.A.

The changes brought about by the Y.0.A. directly
.¢orre§ponded to the foilowing issﬁeé.i The status offense
provision was abolished, and representation by counsel (as
a right) and due process were introduced. These three
areas involved the most substantial alterations and were
widely acknowledged as positive. Other key changes
included a uniform age jurisdicfion across the provinces
and the right of the Jjuvenile to accept or reject
treatment.

The Y.0.A. reflected a new philosophy in dealing with
juvenile offenders commonly referred to as the Jjustice
model. According to this model, juveniles who come before
the court are not treated as in need of rehabilitation,
but are treated as individuals who have broken the law.

The function of the juvenile court is no 1longer to
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determine the precise cause of the illegal behavior and
provide a rémedy for it through the sentence, but rather to
decide on 1legal guilt or innocence and make the youth
accountable for any illegal acts. The public’s protection
is a primary concern as well.

This new direction in juvenile justice also has been
referred to as a "get tough" policy which, for conservative
critics of the J.D.A., 1is necessary for alleviating
juvenile crime. For other critics, however, the jgstice
model is seen as the best approach since rehabilitation has
not been proven effective.

The present study was designed to assess whether the
change in juvenile justice 1legislation and its related
cphiibéophy'is evident at the court level. The sample of
youths appearing at the Vancouver court in 1982 were
compared with a sample from the same court in 1988 along a
variety of variables that were identified as indicative of
the two philosophies. The differences observed by cross-
tabulation analysis, comparison 'of percentageé and
frequencies support the hypothesis that youths are now being
dealt with essentially according to the justice model of the
Y.0.A.

The most substantial changes to the juvenile law were
in the area of the juvenile’s right to counsel, due
process, and the elimination of status offenses. With
regard to the status offense provision, the Y.0.A. has

abolished this offense category, however, it has been
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suggested that those youths who would have been charged
with this offense are now being tried under alternative
charges.

Schneider (1984) studied the Washington state’s
experience with divestiture of the status offense, and
concluded:

Relabeling obviously occurred in the
sense that youths who would have been
handled as status offenders in the pre-
reform period were processed as
delinquents in the past. This does not
mean that +the 1label wused in the
predivesture system was correct and the
second one wrong. Rather, the process,
as it has been conceptualized here, is
one in which law enforcement officials
often have the discretion to deal with
a youth either for status or delinquent
acts because. many youths exhibit both
kinds of behavior within a relatively
short period of time. (p. 367)

Austin and Krisberg (1981) have come to a similar
conclusion. They compare this relabeling process with a
similar process involving mental patients in the United
States in the 1950’s when new developments in drug therapy
combined with fiscal pressures allowed patients to be
released from mental institutions. The irony of that
situation was the increase in the prison population of
those who had  Thistories of ©placement in mental
institutions. In effect, with restrictions on mental
health resources, individuals who would have been placed in

mental health facilities were now being imprisoned for

marginal criminal activity such as disorderly conduct.
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Austin and Krisberg (1981) refer to the above
situation of relabeling mental patients as "net widening",
and in terms of juvenile offenders they state that

This change in definition allowed
police and probation authorities to
detain the "new delinquents", since the
status offender label no longer
applied. The overall effect was a
strengthening of the net for the status
offender, who was now elevated to
juvenile criminal offender status; and
the net was expanded to a new class of
status offenders, who filled the void
created by the relabeling. (173)

In a different vein, Schwartz, Jackson-Beck, and
Anderson (1974) provide evidence for the proposition that
the net widening.has included yet another alternative to the
criminal justice relabeling. In their study, based on
review of juveniles institutionalized in the mental health
and chemical dependency systems of Minnesota, it was
suggested that these institutions have become another avenue
for social control of youths who would have otherwise been
apprehended by the juvenile justice system under the status
offense provision.

The scope of the present study does not provide for
the type of analysis required to ascertain whether the net
widening and relabeling cited above appears in the
Vancouver system of juvenile justice. This would be an
interesting avenue of pursuit for future investigation, for

if in fact this is the situation, then the repeal of the

status offense has been in vain as it was abolished for its
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discretionary nature. This policy objective was clearly
evident in the statement by Jean-Paul Goyer (Solicitor
General) at the second reading of the Bill C-192 (1971)

The philosophy underlying Bill Cc-192 is

that the imposition of penalties for

their deterrent effect alone may not

work nor should penalties be imposed

for pre-delinquent or quasi-delinquent

behavior. By the proposed legislation

we are undertaking to cease

stigmatizing deviant, but non-criminal

behavior in young persons. (p. 19)

The second major area of change that distinguishes the
J.D.A. from the Y.0.A. is the inclusion of the youth’s
right to legal representation and due process under the

Y.0.A. The data presented here indicate that youths
appearing atithe'vénéduvér court in 1988 were repreSenﬁéd'
by either duty counsel or an attorney in 87.2% of the
observed cases, as opposed to 59.1% of the 1982 sample.
The difference is statistically significant according to
cross-tabulation analysis, as well, court observation
showed that when a youth did not have representation it was
because it was unnecessary (as in the case of traffic
violations which constituted 9.8% of the 1988 sample) or a
lawyer had not yet been assigned to the youth as it was
their first appearance in court. In terms of this
variable, the change in legislation has seemed to have the
desired effect.

The implementation of due process may have conversely

produced unintended consequences. The present study found
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that the number of appearances at court for a single charge
(or set of; charges) has greatly increased from 1982 to
1988. In 1982, 69.5% of the youths samples made 1, 2, or 3
appearances at court, while in‘1938, 59.6% made 4-5 or 6-
10 appearances. This suggests that the introdudtion of due
process has provided youth with.procedural safeguards at
the expense of drawing out the judicial process.

Additional data on the type of hearings observed found
that there was a wider variety of types of hearings in 1988
than in 1982, and that hearings for "disposition only"
increased by 18.3% in 1988. This suggests that the
implementation of due process in the Jjuvenile court is
associated.'with more hearings in order to conclude the
case.  However it should be ‘noted that in the héafihg
category of "adjournment only" there were 29.3% more
incidents in 1982 than 1988, which may indicate that the
Vancouver court was moving towards a Y.O.A. model prior to
its official proclamation.

The effect of prolonged juveniie cases suggests not
only increased costs, but also it may affect the youth’s
perception of the judicial system in a negative way, ie.
the gap between the illegal behavior and adjudication can
be months. This same observation has been made by others,

Felstner has reported data indicating
that judicial process has become more
time consuming with youths. Numerous
delays through adjournment in one

jurisdiction are increasing the median
number of days for completion of a
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youth’s case from 18 to 76 days with a
fourfold increase in the number of
trials set. (cited by Lescheid and
Jaffee, 1987:429)

Although the increase in time spent on a case cannot
be viewed as positive for the youth nor for the justice
system, it may be defended as necessary for the larger
positive effect of youth having access to procedural
safeguards to offéet the arbitrary nature of court
procedure under the J.D.A. The decrease in the use of pre-
adjudication detention may be an example of how due process
has alleviated arbitrary dealing of accused juveniles. The
data indicate that detention was employed 16.2% more in
1982 than in 1988. It may be inferred therefore, that the
intervention of  lawyers = protecting = their client’s
interests, and the stringent dué process requirements for
detention have served to lower the incidents of accused
youths being arbitrarily held in custody "for their own
good" as was possible under the J.D.A.

Conversely, post-adjudication detention, or custody
orders, have increased under the Y.O.A. The increase
documented in this research was 15.1% from 1982 to 1988.
Several other studies have found increases in this area as
well.

Lescheid and Jaffe (1987) conducted two studies
concerning court dispositions under the Y.0.A. The first
study focused on juveniles in south-west and central-west

Ontario (a region that encompasses 40% of the province’s
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youth population), for a period of 5 months, that was
compared to data collected in 1983. Results of this study
", ..indicate that twice as many custody committals were
being made under the Young Offenders Act as compared to the
Juvenile Delinquents Act..." (p. 423).

The second study dealt with referrals to the London
(Ontario) Family Court Clinic for the same periods
specified in the first study. Referrals for assessment
occurred when a youth court judge felt that the young
person had some type of special need, which is outlined in
s.(13) of the Y.0.A., that would effect the disposition.
The data from this study indicated that "...orders for
custody differed under legislation. Whereas 4.2% of Clinic
clients were éohmitted to a custodial center under the
Juvenile Delinquents Act, this number more than tripled
(14.3%) under the Young Offenders Act." (p. 425).

Another study by Leschied and Jaffe (1985) of southern
Ontario youths found a significant increase in custodial
dispositions, twice the rate under the Y.O0.A. compared to
that under the J.D.A. These authors conclude that

Young persons in open custody appear to
have been drawn from those who may have
been previously ordered into the care
of a children’s aid society or placed
in a treatment center as a term of
probation. The fact that a judge can
no longer order a youth into CAS care
or treatment (without the young
person’s consent) may be having the
effect of placing these heretofore

child welfare/treatment groups into
open custody. (p. 7530)
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Thus, the present‘data are consistent with Leschied and
Jaffe’s assertion that "A ’‘correctional’ response seems to
have been given preference over the needs-based
rehabilitative response by the court." (p. 7530).

Similarly, the studies cited above are in agreement
with the present findings that no treatment orders were
issued in 1988, and custodial sentences increased
significantly from 1982 to 1988. It is not possible to
determine here whether youths committed to open custody
would have otherwise been dealt with in welfare or
treatment institutions had the Y.0.A. not been in effect.
However Lescheid and Jaffe (1985) further note that an
‘increase in judge’s requests for pre-disposition reports
(P.D.R.) 1is reflective of a correctional response to
juveniles, as opposed to a welfare response, because
according to s. 24(1) of the Y.0.A., a P.D.R. must be
conducted if a custodial sentence is being considered. 1In
Lescheid and Jaffe’s research (1985), requests for P.D.R.s
increased by 30% in the Y.0.A. data over the J.D.A. data.
This study found that in 1988, 54.6% of the casé;
P.D.R.’s were requested, however in the 1982 sample
P.D.R.’s were done in virtually every case.

This difference between samples may be indicative of a
number of things. First, it may suggest that the 1982
Vancouver court was the epitome of the welfare court, and

thus conducted social histories in almost every case. But
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once the Y.0.A. came intd effect the new ideology' was
implemented; thus P.D.R.’s were only done in slightly over
half the cases where a custodial sentence was being
considered. Alternatively, it may be suggested that the
Vancouver court has tried to maintain the welfare model,
and have employed the P.D.R. in.as many cases as the law
ﬁill allow. This is possible given that P.D.R.’s were
undertaken in 54.6% of the 1988 cases, but custodial
sentences were handed down in only 18.2% of the sample,
less than half of the P.D.R.’s conducted.

It is this author’s opinion however that although the
second explanation offered may be possible, it is not
probable given the various types of data obtained in this
and 6thef stﬁdies which éuégest thatvthe'1988 Vancouver
court is a justice oriented court rather than a welfare
oriented court.

In terms of psychiatric/psychological assessments, it
was found that they were employed in 2.8% of the sample for
1988 and 3.8% in 1982. These fiéures are gquite 1low
compared to data collected by Leschied and Jaffe (1985) in
a similar type of study, and may suggest that the Vancouver
court was moving towards a Y.0.A. type court in 1982.
Leschied and Jaffe found that psychiatric/psychological
assessments dropped 50% from 11.8% in 1983, to 5.5% in
1984. The decreased use of these assessments indicate that
considerably less attention is paid to this aspect of the

youth, and it is assumed, more attention to the criminal
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act itself. Furthermore, as Leschied and Jaffe'note, this
decreaée is somewhat surprising since the J.D.A. did not
have any particular provision for clinical assessment,
whereas the Y.O0.A. does (s.13). However, it is also
suggested by Leschied and Jaffe (1985) that "Judges are
hesitant to order assessments without a request from
defense counsel, since their ’‘parens patriae’ role is no
longer appropriate." (p. 7531).

The above discussion of custodial sentences, use of
P.D.R.’s and psychiatric/psychological assessments seem to
indicate that the philosophy of the Y.0.A. has in fact been
adopted in the Vancouver juvenile justice court and that
the intentions of the Y.0.A. have been achieved in

| bfadfical téfﬁs} | Howevér if vthis.'stateﬁent is to be
justified, one must also address the issue of offender
demographics, for if the youth appearing at court under the
Y.0.A. are significantly different than those who appeared
under the J.D.A., differences in the data may simply
reflect a different type of youth.

The present study found that there were no significant
gender differences between the two samples; boysV/
outrepresented girls by 4 to 1 in 1982, and 3 to 1 in 1988.
Although the difference in the ratio of boys to girls who
appeared before the youth court in both samples is quite
large, this gap appears to be narrowing. This decrease in
the ratio may be viewed as consistent with the justice

philosophy of the Y.O0.A. Because the offense is the
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primary concern in charging juveniles, characteristics such
as gender ﬁay not be viewed as mitigating factors when the
decision is made by police to apprehend a female, which may
have been the case under the welfare oriented J.D.A.
However, in contrast, it could be suggested that one would
have expected more females to bé represented in the 1982
sample, as the welfare philosophy could have allowed for
girls to be viewed as in "more need" of assistance thén
boys. Thus this finding of more girls appearing in the
1988 statistics may simply be a product of society’s
changing, more egalitarian, view of feﬁales.

The differences in the race category were found to be
minimally significant. The most interesting_ changes
6é¢ufreabih thév"viéible minority" cateébfy which increased
by almost 10% from 1982 to 1988. The breakdown of this
category for 1988 showed that it was primarily composed of
East Indian and Oriental youths. As previously stated in
the data analysis, this situation may be a product of a
larger Oriental and East Indian populétion in Vancouver, as
well as the result of the recent proliferation of Asian
youth gangs which are becoming a growing problem for the
juvenile justice system (as evidenced by the newly formed
special youth gang police initiative in Vancéuver).

The age variable did not show significant differences
from 1982 to 1988 for the age categories common to both the
J.D.A. and the Y.0.A. (12-16 years old). However when the

17 year old group is considered in the 1988 sample, they
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accounted for 55.6% of that group. The introduction of 17
year olds into the juvenile justice system by the Y.O0.A. is
of great importance in interpreting all of the data
presented. These older youths may be "more criminal"™ than
their younger counterparts, more pracficed in .their
criminal ways. This 17 yeér old group may represent new
challenges to the juvenile justice system that is beyond
the scope of the present study. Future research comparing
the effect of the Y.0.A. on this age group to other
provinces where 17 year olds were included under the J.D.A.
would provide juvenile justice system personnel with
important information on how the change in law has effected
this group. Unfortunately, this is not possible in British
Colombia 7whefé ‘17 vyéar olds were ihc1udéd in the adult
system until the implementation of the Y.O.A.

As stated above, 17 year olds may be more criminal in
their behavior than the 12-16 year olds. This may be
inferred.‘by‘ the increase in serious crimes in the 1988
data, less serious property crimés decreased while assaults
and crimes concerned with prohibited substances increased.
This study cannot explain whether the more serious crimes
can be attributed to the 17 year olds in the sample.
Again, this would be an interesting part of any study
concerning this age group and the effect of the Y.O0.A. The '
trend towards more serious crime may not be a result of 17
year olds entering the juvenile system, but may however be

reflective of a more violent society in general. Thus
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conclusions concerning the effect of the Y.0.A. on ‘the
types of chérges processed are only tentative.

Furthermore, the contention by Schneider (1984) and
Austin and Krisberg (1981), that some youths who_would have
been charged with status offenses are now being charged
with criminal offenses, makes it‘more difficult to assess
the effects of the Y.0.A. and the justice philosophy on
charges by introducing another factor that might confound
the effects of the legislation.

As in the case of assessing the changes that the Y.O0.A.
may have produced in the charging of juveniles, all
observations made here are tentative and represent data that
is still preliminary and non-generalizable.

- éevéfal issués muéf be'reéogniﬁed hefé'aé faétors that
could effect the validity of the findings. First, the
cases observed at the Vancouver court were presided over
by the four main judges who sit there. These four judges
cannot be said to represent the whole canadian juvenile
judiciary, as their particular viewé of their role, the
role of the court, etc., may have influenced decision
making and'consequently the data obtained. Furthermore,
data was collected during a specific time frame. It is
possible that the cases observed represented- juvenile
crimes that were more prevalent during those months;
climatic variation and school being either in or out of
session are but two variables that may effect certain types

of youth crime. It 1is possible that during inclement
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yeathér youths may choose to remain indoors, in malls for
examplé, and may contribute to higher incidents of
shoplifting. Whereas good weather may entice juveniles
outdoors where vandalism may be easier to perpetrate.

Another factor that may have hindered‘the comparison
of the two data sets is that in the two sample groups
criminal activity may not be reflective of the change in
legislation, but may reflect a more general change in
society. It is conceivable that the increased seriousness
of the crimes observed in 1988 are simply a product of our
society becoming more aggressive and degenerative as a
whole.

Finally, as Leschied and Jaffe (1987: 429) point out
n...it is up to each‘ p'r"o{r.ince}'to= implemeht the Young
Offenders Act, it is likely that there would be many inter-
provincial differencés in the pattern of dispositions being
made...". Thus the present data is not generalizable to
other provinces. In a similar vein, this study is not

generalizable to rural areas, because, as noted by Bala and

Corrado (1985), many differences were observed between

rural and urban areas in the sphere of juvenile justice
(although it must be noted that this observation was made

of the J.D.A. and not Y.0.A. court).
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Summary

The hypothesis that the philosophical differences
between the J.D.A. and the Y.O.A. can be observed in court
data has been found to be accurate. The variables observed
have indicated that the objectives of the Y.O0.A. have, for
the most part, been observed at the Vancouver court. The
Y.0.A. court has been found to be more punitive and
concerned with criminal matters and the protection of
society, than the welfare oriented J.D.A. court.

Though the data presented does not represent the "last
word" on the subject as prev1ously dlscussed other
51m11ar studles ‘have drawn many of the same conc1u51ons
found here. This study may be viewed as representative of
the initial period of the Y.0.A. in which the written
legislation is being interpreted by the administrators of
the law and the lines of practical application are being
tested and drawn. This writer concufs with the statement
by Leschied and Jaffe (1985: 7531) "Only time and more data
will tell if these early trends are Y.O.A. growing pains or

a significant shift in juvenile justice philosophy.".
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' APPENDIX A: 1988 DATA COLLECTION SCHEDULE
Date:
Judge #:
Case I.D. #:
OFFENDER CHARACTERISTICS
Age:
»Sex:
Race£
CHARGES

Statute Violated:

01 ( )Criminal Code 02 ( )Narcotics Control Act
03 ( )Food and Drug Act 04 ( )Y.0.A.

05 ( )Other federal 06 ( )Provincial

07 (  )Municipal 08 ( )Motor Vehicle Act
29 ( )Other

Charge(s):

01 ) 02 ( )
03 ( ) 04 ( )
05 (- ) 06 ( )
07 ( ) 08 ( )
09 ( ) 10 ( )
Proceeding:

01( )summary 02( )indictable

COURT PROCEEDINGS

Type of Hearing: ,

01 ( )adjournment only 02 ( )bail hearing only
03 ( )plea only 04 ( )trial

05 ( )trial/disposition 06 ( )disposition only
07 ( )review/hearing 08 ( )termination only
09 ( )transfer hearing 10 ( )other combinations
t1 ( )arraignment/quilty plea/disposition

12 ( )arraignment/guilty plea/adjournment

Number of Hearings per Juvenile:
01 ( )1 02 ( )2 03 ( )3
04 ( )4-5 05 ( )6-10 06 ( )11+

Was the Accused Represented:

01 ( )represented by defense 02 ( )duty councel
03 ( )advocate 04 ( )no representation
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Those that Were Present at Hearing:

01 ( )parent or guardian 02 ( )observer

03 ( )social/youth worker . 04 ( )probation officer
05 ( )police officer 06 ( )victim

07 ( )other

Plea:

01 ( )guilty 02 ( )not guilty

03 ( )no plea 04 ( )adjourn sine die

Use of Bail ( ) (s )

Held in Custody ( ) (days- )

Those Who Spoke at Hearing:

01 ( )juvenile 02 ( )parent/quardian
03 ( )probation officer 04 ( )social/youth worker
05 ( )witness 06 ( )police officer
07 ( )victim 08 ( )prosecutor

09 ( )defense/advocate 10 ( )other

Decision on Charge(s):

01 ( )withdrawn 02 ( )dismissed

03 ( )proceedings stayed 04 ( )not guilty

05 ( )gquilty 06 ( )continuance

07 ( )transfer to adult court 08 ( )sentance review
‘Disposition:

‘0t ( )compensation

02 ( )community work service (hours: , within days)
03 ( )prohibition

04 ( )absolute discharge

05 ( )secure custody (days: )

06 ( )open custody (days: )

07 ( )datain for treatment (days: )

08 ( )probation (days: )

09 ( )fine (S )

10 ( )restitution ($ )

11 ( )pay purchaser ($ )

12 ( )other

Reports Ordered by Judge:

01 ( )pre-disposition (orally) 02 ( )medical
03 ( )pre-disposition (written) 04 ( )progress
05 ( )psychological/psychiatric

Content of Pre-disposition Report:

01 ( )education , 02
03 ( )physical health ‘ 04
05 ( )family situation/relations 06
07 ( )prior welfare involvement 08

)peer relations
)mental health
)1living arrangements
)ward of court

P~
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PRIOR OFFENSES

number of offenses:

charge: : corresponding disposition:
01 { ) 01 (
02 ( ) 02 (
03 ( ) 03 (
04 ( | ) 04 (
05 ( ) 05 (
06 ( ) 06 (
07 ( ) 07 (
08 ( ) 08 (
09 ( ) 09 (
10 ( ) 10 (
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