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, ABSTRACT . 3

In 1870, the Domlnlon of Canada formally acqulred Rupert's:
.Land and the NorthrWthern Terrltorles from Great Britain. Ten
years 1later, the 1slands of the Arctlc Archlpelago wete also
sécured. Although various authors have- commented on the ratlonale
and events surroundlng these acquisitions fdf. Bovey, 1967; Brown,
1907; Clancy; 1985; Jenness, 1964, 1968;fJohnston,11933; Morrison,
1967, 1973 1585' Zaslow, 1971, ‘1981 1985), fewfresearcherslhaVe
discussed them as part of a proc?ss undertaken by the Canadlan.
state to maintain stability and to impose its notions of cultural
" hegemony on these areas. Two assertions will be examined in th1s
thesis: (1) that perceived‘ threats to the - stability of the
fledgling Canadian state hastened the eventual aoqhisition Qf those
vast expanses of'territory; and, (2) that the imgosition of the .
Anglo-Canadian system of criminal justice was carried out to
legitimize those actions to promote the cultural hegemony of the
dominant society from Sounthern Canada . amongst the aboriginal
inhabitants of the region.v

Thrbugh the use of prlmary and secondary sources the author
'examlnes the administration of justlce, notably the actions of the
police ‘and courts and, to a lesser degree, corrections in the
Northwest Territories since 1870. The historical approach adopted
fthroughoutrthis thesis offers an example of the role which the
criminal justice system has played in promoting the cultural
hegemony desired by the’Dominion'government,'especially through4
periodsJof government financialineglect._ This approach, and the
results which, it yields, will offer Northerners and their
'governments at both the federal and terrltorlal levels, an
‘opportunity té understand the potential of the criminal justite
system to act as an agent for social change. ’

This study illustrates the need for legal scholars, notablyﬁ

those claiming Markist roots, to pay heed to the political and

iii
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cultural as well as economic aspects of criminal justice in Camada.
Among the conclusions reached in this thesis is'the notion that the

intetests of the central]governmenf, rather than the needs and

aspirations of Northerners, were served by the creation, amendment,

' )
and application of criminal justice legislation in the North.
RESUME
Le Dominion- du Canada acquit formeliement de la Graﬁde-

Bretagne la terre dQ%Ruggrt et les Terr1t01res du Nord Ouest en
1870 et, dix ans plus "tard, les iles de 1! Archlpel Arcthue

L'acquisition de ces terres a donné lieu a des commentaires de 1la

part de plusieurs rechercheurs concérnant la raison pour laqheile'

elle se fit et les événements gui 1l'ont entourée (cf. Bovey, 1967;
Brown,‘19o7; Clancy, 1985; Jenness, 1964, 1968; Johnston, 1933;
Morrison, 1967, 1973, 1985; zaslow, 1971, 1981, 1985). Néanmoins
peu’d'entre eux ont examiné un certain point, a savoir que cette

acquisition fait partle d'un procede gqui aide a malntenlr la

stabilité de 1° etat canadien tout en imposant sa notion d'hegemonle‘

culturelle. La these suivante soutlent deux points: (1) a savoir
que le nouvel état canadien acquit ces vastes territoires dars
l'espoir d'établir une stabilité sSoit disant menacée; et (2) a
savoir que 1l'imposition d'un systéme de justice criminelle ‘anglo-
canadien fut implantée dans le, but de promouvoir 1'hégémonie
cultyrelle de la société dominanté du. sid canadien parmis la

population native de la region.

-~ L'auteur examine le systeme de’ﬁQStice criminellé a 1'aide des
sourées primaires et sécondaires et joint a ses rechérches son
* éxpériencé,considerabie comme une travailleur dans le systéme de la
justice criminelle du - Nord. ' Il‘explorevl'administration de 1la
justice, a savoir notamment les actions de la police et des cours
criminelles, et mentionne &galement le systéme correctionnel dans
les Territoires du Nord-Ouest depuis 1870. L'approche historique

adoptée dans cette these offre un example du role joué par le

’
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systeme de justice criminelle dans la colonisation de cétte régiop
parﬁiculierement au cours des periodes de colonisation suivies par
'dES'périodes deAnégligence'gouvernementalé; Les’resﬁltéts de cette
approche offriront aux habitants du Nord et d 1leurs gouvefnépénts
(au niveau federal et territorial), l'opportunité‘de comprendre les
possibiiites péu; le systeme de justice criminelle afin d'agir en
tant qu'agent de changements au niveau social.

Cette recherche: denontre le be501n qu'ont les specialistes
jurldlques (notamment ceux de pensée Marxiste) dans le but de
.suivre avec attention toutes le facettes du systéme de Jjustice
.criminelle au Canada, soit pollthues, culturelles ou economlques
Une importante conclusion que 1l'on trouvera dans cette théses
indigue gque les interéts du gouvernement central ont ete servis
dans 1le paésé pér la‘creation d'un gouvernemnet legislatif ‘dans le
' Nord, "ignorant les besoins et les aspirations de ses habitants

natifs.

bYoAc Vo b

" 1870- Dﬂ‘-.od ba CDIC CMod™e AchatDrLee Abdbgde ndec_bwuc Pye
oa Lot Lo . Dda o~ Dﬂccr b“cr _oo..Ac ﬁdchD“br‘L“Jﬁb -Fa%e _oo_'-'
oo nurqﬂbcbgbwugqﬂbnc;d bpbe 9e< anesre, DPDSCWIre <p-
PBCHE NUYDDIDYD e DboLRC,  CLbI4. .noﬁ&c NUYDCedeSa*L NNSDP-
A YDPSYBECRILLSIBACSY  4RPeMPEd L NNGHADLoE (BOVEY, 1967;
BROWN, #1907; CLANCY, 1985; IENNECS 1964, 1968; JQH"’NSDI'L 1933;
*MORRISON, 1967, 1973, 1985; ZASLOW, 1971, 1961, 1985), obst®ncc -
nt0¢ DBDPaYDE 544G by aspee. BerydNCDEsNd o Crde LPLACHCNIS-
Ao of QLo Amdle CLosrde boAc o e CLbdd DEDrabD 5955
cbapede; Ls?d oDaNbCDaDord®dt C¢<¢o NNSSooo; (1) 4¢Ca BD%®/-,
D‘U'QQHI“‘Q_ SNk CLbdG o sidt L doAcC na&-bksac_bﬂcr*oc_-, Lo, (2)
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AIGCe DL ML 528D QOBCDe SNt Coa NNGHID Codo™L bD-
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‘CANADA'S NORTHERN UUSTIQE ISSUES: ANTOVERVIEW.

Infroduction-

&

| During the last twenty years the Dominion- government has
shifted the focus of its attention -from the évents of the ‘global

village towards the problems faced by those citizens 1living ,

throughoufwthe various ‘regions of Canada (Berger, 1977; Penner,
l@83)§ Issues such as the econom1c°Teces51on, the Canada-U.S.A.
Free Trade Agreement, the environment and the debate over the
provisions of the recently-defeated Meech Lake Constitutional
Accord have become topics of discuss1on among:. many Canadlans This
shift in focus has broudht into view not only  the multicultural
heritage of this nation, but the fact that the M?Story of Canada is.
a hlstory of the growth and development of@yhe various reglons of
Canada, such as the North rather than a single national hlstory

”*Indeed .this thesis is a descrlptlve analy51s of the evolution of

“one such reglon, the Northwest Territor;es, s1nce 1ts "acqu151tlon"

Uiy
W,

45
by bhe Domlnlon of Canada in 1870. =« -

5 Prior to the Second World: War the Canadian government and
*academlcs ev1denced very little interest in the. development of

those 1lands which are, <currently, the Northwest Territories
(Coates,719§5; Coates and Powell, 1989; McMahon, 1988; Page, 1986).
Since the end” of the war in 1945 and the beginning'of'the Cold War
between the two major ' political alliances (the North Atlantic
Treaty Organization [NATO] and the Warsaw Pact). in the 19505 a
renewed interest has been demonstratedlby governments. Whilé much
of the academic ipterest in the North has been foeﬁsed through the
physical sCiencesAyery little attention has been paid to the social
sciences such as anthropology, edncation, health care, psychology
and sociology. Far less attention has been paid to those changes

which were brought about by the imposition of and development

# T ) l
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within the legal and political spheres of Northern life, especially
in felation to the.admihisiration of justice (cf. Adamyk, 1987;
Aéhlee, 1984; Bovey, 1967; Braden, 1976; Carlson, 1986; Chartrand,
1956; Clancy, 1985; Dickson—Gilmoréh,19B7;fFeeney, 1977; Foraie,
1976; Hardie, 1976; Jensen, 1974; Morrison, 1973; Piddocke, 1985;
Potts, 1977; Rea, 1968). T T T

This thesis will focus on one aspect of the evolution, since
1870, of the contemporary Northwest Territories of Canada.' Within '
those spatial and temporal boundaries, this - thesis will examineAthé
roles played by the three major components of the criminal justiée
systen, ﬁamely the police, courts and corregtions, in constructing \\
‘the current social dynamics of- Northern life. This examination
requires‘exploring’both the political and legal development of the~
N.W.T. and the impact of that deVeiopment upon the evolution and
administra£ion of criminal jugtice throughout the region. It will
examine the Euro-Canédian imposition of systems of law and
politics, the indigenous peoples' resistance to this and, finally,
the directions which that resistance-has led the indigenous -peoples

of Canada's Nérthwest Territoriesi

iy -}

The common thread woven throughout the following chapters énd

which binds together this thesis is the primary research question:

Were the imposition and evolution of thé Euro-Canadian
legal and political systems in the N.W.T. influenced more
by perceived threats to stability of the Canadian state
and its dominant ethnic hegemony rather than the legal
developments occurring in Southern Canada? -

Each of the following chapters will geek to answer that question by
responding to three subsidiaff questions, first posed by Motyl
. (1987) in his examination of the Soviet Uq}on, each of which are as
topical to the debate over the Meech Lake Constitutional Accord
during 1990 as they were to Canada's "acquisition" of the Rupert's ]

Land and the North-Western Territories in 1870, namely:

2
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1. How does. the state deal with its opponents?
2. How does it interact with ethnicity?

3. How does it reconcile the ‘imperétives of
survival, or self-maintenance, with those of

L3

autonomy? .
i ,
Orqanization%pf the Thesis ‘

P

In order to accomplish the goal of answering  the major and
subsidiary research questions, this thesis has been organized along
temporal lines. This will enable the major economic, legal and

political events of the study period to be presented and examined

as part® of a process of socialm changé  in the North.! The
remainder of this chapter, hapter I, will present the general
organizatyion- ent of the subsequent chapters and indicate

how' each is essential to an understanding of the current system of

politics and criminal justice within the N.W.T.

Chapter II int;oduces the land and the peoples of the N.W.T-
Within this chapter, the Northern physical and human environments
are discussed in general terms. Essential to these dlscu551ons is
the presentatlon of the terminology commonly used when examining
the aborlglnal and non-aboriginal peop{es who make the Canad;an
North their home, namely: _Dene, iMetis, . Inuit, and the

uropeans/Euro -Canadians ("Others" in the current termlnology used

by the Government of. the Northwest Terrltorles)

1 Throdghout this thesis, the té;ns “North' "Northern,"
"Northerner," will be used to describe the areas of the
residual or contemporary Northwest Territories and ‘its

residents regardless of ethnic origin. Slmllarly, the
—term "North Western  Territories, "North-West
Territories," "Northwest Territories," and "N.W.T." will

be used interchangeably, as appropriate to the temporal
period, to describe the jurisdiction being :reviewed.
Those areas and residents of Canada south of the 60th
degree of latitude will be described as "South,"
"Southern Canada," and as "Southerners." :

3
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Chapter III offers an examination of the_variousvtheories and

-models which have been applied in the past to analyze the
relationships between the Canadian state and the Northwest-

Territories. These models have traditionally included the notions
of colonialism and its variants - dependency, development and

underdevelopment - and the various theories of the State. There is

" a brief discussion of their strengths and weaknesses when applied

to a study of the North and its peoples as well as their generél
tendency towards economic reductionism while ignoring the inherent
political aspects and nature of the processes of change within the
N.W.T. Finally, this chapter offers the reader, who may not be
familiar with the works of Alexander Motyl, an opportunity to
become acduainted with his 1987 discussion on state stability and
ethnic hegemony gjthin the Soviet Union. Following the

presentation of Motyl's (1987) concepts, their applicability to an

understanding of Canada's Fourth World will be assessed.
. = o

Chapter IV begins with the assumption that;the%history of the
North is one of massive social change which Has been unparalleled
elsewhere in Canada" Indeed, it wfﬁi be$arguedithat this change
has been a"long- termmﬁratlonal processapf change .en the part of the
larger Euro-Canadian soc1ety ;} Thls chaﬁter examines the
tradltlonal approaches which soc1a1 sc1ent§sts have utilized to
understand the aboriginal peoples of the North their rich social
and cultural heritage, their current problems, and prospects for
the future. As the processes of change are Long—term in nature.
either an ethnohistorical or historical epproach appears to offer
the most appropriate method for this thesis; This thesis will
utilize a historical approach as financial and other éonstraints
have prevented the use of the former method. |

Chapter V employs a historical ana1;;is to identify those

processes of change whieh had been present prior to conféderation

‘in 1867 and during the fotrlowing years. Motyl's notions of

stabi¥ity and ethnic hegemony will be discussed in order to

. ) ' \ v
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illustraté their appropriateness in ﬁorthern social research. The
contemporary views towards aborigihal peoples and Rupert's Land and
the North-Western Territories will be presented. Similarly, the
results of the transformation of Anglo-Canadian values into the
Dominion governments public policy as applied to the North and
aboriginal peoples will be analyzed using Motyl's concepts.
Finally, this chapter presents the 1835 murder case involving three
Metis trappers, Baptise Cadien, Creole La Graisse, and Baptise
Jourdain, as an example of the attitudes of %he domipant society of
that time towards the "savages and half-savages" as they iabelled

the aboriginal peoples.

Chapter VI discusses many of the notable events which occurred
between 1870 and 1930, sﬁch as the "acquisition" of the region, the
creation of the Yukon Territory and the prévinces‘of Alberta,
Saskatchewan and Manitoba., and the evolution of the Northwest
Territories Council. Finally, the role of the police in‘attaining
Sir John A. Macdonald's "National .Policy" and the- peaceful
assimilation of the west (inéiuding the North), the establishment
of a de facto police administration supported byithé Stipendia;y
Magistrate's* Courts will be . discussed (Jenness, 1964, 1968;"

‘Morrison, 1973). Their respecti@e roles in upholding /(enforcing?)-

the generalized, Anglo-Canadian law will be examined. “

Chapter. VII examines the political actiyityxwhich occurred
within the truncated Northwest Territories:during-théf1925—1945
period (Chartrénd, 1986; Jehness, 1964, 1968). 1In this‘chapter, it
is ~argued that the government priorities of’ sovereigﬁty and
,politiéal stability had been established during the prgvidﬁs study.
period r@sulting in over twé decades of neglect by the central
government. This neglect did not halt the establishment of
additibnal police detachments, the use of Southern-based "circuit"
courts to Abring justice into the North nor- the retention of

centralized political control in Ottawa.
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Chapter VIII examines the period, 1945-1975, when the
colonization of the Northwest Territories began in earnest,

‘fesultlng in the rapid expansion of government activity t;r*““'””"'

the region and ending w1th the increasing awareness of ”he rights
of Northerners, both aboriginal and- nonzaboriginal alike. It was
during this‘period, for example, that the R.C.M.P. began to adapt
the roles played by aboriginal Northerners in their ranks from
‘guides”and dog-handlers towards the performance of regular police
duties. Similarly, the establishment of the Territorial -and
Supreme Courts in the NorthwestﬁTerritories was the first major
step towards aboriginai legal acculturation as the courts brought
"justice to every man's door" in the Northwest Territories. Unique
to the correctional systems in Canada, this peried would bear
silent witness to the establishment of the N.W.T. Corrections
Service which had the cosmetic appearances of blending aboriginal
and non-aboriginal values and belief systems. - However, the effects
of a Northern correctional system would be to reinforce middle-

)

class, non-aboriginal Canada.

énapterJIX, considers the imposition of the Euro-Canadian
systems of politics and criminal justice, the desire of Northerners
to preserve nany aspects of Northern living. This chapter will
present the efforts of the Northerners since 1975 to resist past
and present colonial actions of the central government, maintain
their ethnié¢ identityw and seek ethnic survival through the
establishment of autonomous legal and political structures. Just
as the decisions and structure of the courts will serve. ;gn_
indicators of how these two oppOSing Lhave continued to clash, the
recent Agreements-in-Principle concerning land claims angd self-
government will illustrate the renewal of Northern aspiratioqf and

2 . o
the beginning of a spirit of compromise. ‘ -

In Chapter X, the major agguments set forth in the previous
seven chapters are summarized and conclus1ons about the future of

crlminal justlce in the Northwest Territories are offered. It
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focuses on the efforts of thé central government, notably wiihin
‘the areas of politics and criminal justice, to maintain ité own
versions of stability and ethnic hégemony and the cbunEer—baléncing
effortérof Northerners to become self-dete;minant in those same
areas. In conclusion, this thesis 'will offer: researchers

directions for future socio-legal research in the Northwest

Territories.
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CHAPTER II

.THE LAND AND THE PEOPLE
\ .
B

One of the major aims of this thesis is to provide scholars
with an opportunity to understand the potential of the criminal
justlce systen to act as an agent for social change. Nowhere"does
‘thlS become more apparent’ than wheﬁfstudynng the rapid social,
political, and economic changes which have. occurred in. the NWT
since Canada acquired this area from Great Britain. Thie chapter
will present a brief description of the physical geography of the
area presently def;ned as Canada's Northwest Terrltorles and the
peoplee, both aboriginal and non-aboriginal, who make it their
home. '

Northern Canada's Environment

v - a
‘. i -

The scope of this thesis is gquite broad in terms of its
spatial and temporal‘focus. This thesis examines, from a spatial
perspective, the vast land mass and archipelago ceded by Great
Britain to the Dominion of Canada 1n 1870 and 1880, respectively.
Fortunately,Ahowever, the territorial development of Canada/ since
1870, has truncated“geographic size of the Ncrthwest Territorie;
from nearly ninety percent of British North America to less than

Atwo—thlrds of the. current Domlnlon of Canada. This section will

. present a brief descrlptlon of the physical geography of Canada's -
Northwest Territories. - -

The questlon ""What are the boundaéyég of Canada s North’" has
'been asked by researchers seeking a geographical, polltlcal or
social definitjon.” Canadian geographer Louis-Edmond Hamelin,
considered the doyen of those seeking to’delineate Noprthern Cénada
from its southern neighbours, utilizes "nofdicity"»asta method of
delineating these two regions from each other. Based on a ten-part

index which measures relative northern location, degree of northern

8
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gedgraphic‘or physical environment, and the type of'human activity,
Hamelin (1978) argues that canada's North has decreased in mass by

20% since the 1880s, prlmarlly, as the result of 1mprovements in.

transportatlon technology and its resultant northern expans1on of

- the canadian- populationh and economy (Hamelln, 1978 15-46). !

From a political perspective, it is possible to‘delineate the
territorialgNorth as the land mass and archipelago north of the
sixtieth parallel (excluding Nouveau-Quebec and Labrador). It is
' that arbitrary line on a map which sets the colonial tone of the
relations between the federal government in ottawa and the peoples
of the North. Indeed, it illustrates that both the Yukon Terrltory
and the Northwest Territories are, currently, colonial exten51ons
of the Canadian state, dependent upon the latter's largesse for

their contlnued ex1stence.,

Although the Canadian Shield covers large portions of both
"Southern" Canada and the Northwest Territories, it i’s possible to

delineate . these regions in terms of their respective physical

env1ronments The peaks and watersheds of the Mackenzie Mountains

prov1de the western boundary of the Northwest Territories, Canada's

largest, single jurisdiction. Expandlng eastward and northward’

from that mountain range one finds two distinct geographies: the

subarctlc taiga and the ‘arctic tundra which ls found above the

treeline. Stretching across the subarctic areas of the Northwest

Territories is found the Canadian shield and the taiga and- tundrat

which cover it. .

The taiga region is best described in physical terms as a

series of rivers and lakes, rolling hills, and boreal forests

comprised of black spruce, hirch, fir, poplar, tamarack, and willow

(Coates, 1985:16-18). The Liagrd, Mackenzie, Nahanni, and Slave
River Systems along with the’two largest lakes, Great Slave Lake
and Great Bear Lake, form the major waterways of the region. The

Mackenzie River, for example, drains over 1600 km. from the western

9



arm of Great Slave Lake in th; south to.’its northern terminus in
the Beaufort Sea. The short, summer season has not reduced the‘
amount of wildlife abundant throughout the region. The apundance of
fur-bearing mammals (beaver, fox, ~mink, muskrat, otter), game
animals (brown/black bear, ,silver—tdpped- grizzly bear, bison,
woodlands caribou,: moose3 and fish (arctic grayling, piokerel,
pike, sturgeon, trout, whitefish)‘have been the staples of the
aborlglnal economy. Dur}ng the last fifty years the non-renewable
resources (gold ‘lead-zinc, uranium, petroleum, natural gas) of the
reglon have becomé apparent and attracted attention from resource

corporatlons and the federal government in the South

w

—

The treeless,'tundra region is typified by the exposed.rock
'which’predominates the landscape. The rock forms are not, however,
typical and range from rolling hills to spectacular mountains such
as Mount Thor in Auyuittug National Park on Baffin ‘Island.
Vegetation throughout the r%gion is a mixture of mosses, lichens
scrub grass and miniature pine and willow. This llmlted vegetation
. base supports, howeyer, an ‘extensive populatlon of mammals
(barrenland caribou, fox -arctic hare, and muskox) and hundreds of
migratory . and non—mlgratory birds. Similarly the inshore waters
are rich w1th fish (arctic char, cod, herrlng and shrimp) and sea
mammaIS'(polar bear, beluga whale, kll}er whale, narwhal, Yarlous
seals, and walrus). These -natural resources have traditionally
supported, albeit in cycles of feast and famine, a limited human
population. In erms of non—renewable resources, there are two
producing 1lead-zinc mines within the Arctic Archipelago and

extensive reserves of oil and natural gas in the High Arctic.

~The Northwest Terrltorles stretches across three time zones,
and covers: nearly 3 mllllon kms. and yet has a total population of
only 53,000 residents, of whom Dene comprise 22%, Metis account for
18%, Inuit are 35%, and the remainder non-Native. Thus, it becomes

mandatery to distinguish between these groups of Northerners.

10
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Addressing the Semantic Concerns: "Native" vs. "native"

After conversations during whichgthé concepts of "culture",
;"nativés" or "Indians" were discussed, this anthropologist-turned-
criminologist has been observed walking away thle muttering
comments about his "heathen criminological brethren". How does the
criminologist steeped in the traditions of either psyphologj“or
sociology, for example, operationalize theée concepts? - Indeed,
énthfopoiogists who employ these terms as their stock-in-trade
routinely disagree with others within. their own discipliﬁe'on the
,definition and use of them! Therefore, prior to addressiné the
~Ristory 'of indigenous-incursive relations in Canada's ‘Northwest
Territories it 1s necessary to delineate the <concepts and
definitions used tﬁroughbut this discussion. These chceéts
include: culture, native/Native, and Indian.

(i) Culture: Culture is régarded by mény as the most central
concept of anthropology and ethnographic inquiry. Unfortunately as
such a central tenet of the discipline it is also the most hotly

debated one. Cashmore's Dictionary of ace and Ethnic Relations

‘(Second Edition) (1988) illustrates this fgck of consensus, for

example, by noting that:

\

‘Defined by Sir Edward Tyler in 1871, as when 'taken in
its wide ethnographical sense' being 'that complex whole
which includes knowledge, belief, art, morals, law,
custom and any other capabilities and habits acquired by
man as a member of society'. Since then, definitions
have proliferated with 1little if any increase in
precision. Sir Raymond Firth has .written that 'If
society is taken to be an aggregate of social relations,
then culture is the content of those relations.' Society
.emphasizes the human component, the aggregate of people
and the relations between them. Culture emphasizes the
component of accumulated resources; immaterial ‘as well as
material (Cashmore, 1988:68), ’

»

Similarly, Kottak's Anthropology: The Exploratien of Human

ﬁiversity (Second Edition) (1978) presents the consensual,

, 12



mainstream definition of culture as:

i

That which is transmitted through learning, behaviour-
patterns, and modes of thought acquired by humans as
members of society. Technology, language, patterns of
group organization,-and ideology are aspects of culture
(1978:536) . R

For the purposes of this thesis, a hybrid definition of culture
will be employed. Based upon the works of Kottak (1978) and

Cashmore (1988) culture will be accepted as:

That which is transmitted through learning, behaviour °
patterns, and modes of thought acquired by humans as
members of society. .Cultures are dynamic as individuals
come to terms with changing circumstances (such as new
technology) they change their ways and shared meanings
change with them. .

(ii) Native/native: It is recognized that the terms
,"aborioinal", "Amgrindian", "Indian", "indigenous", "Inuit", and
"Metis" have been used interchangeably and incorrectly with the
~all-inclusive term "native". Theiuse of the terms "Native" and/or
"native" is a case-in-point. The classification provided by
Petersen and Brown (1§55) will be adapted herein and employed

- throughout this .discussion to include:

Native, when written with a small 'n', is the racial term
for those persons possessing any degree of Amerindian
ancestry in Canada. Written with a capital 'N', Native
is a socio-cultural or political term for the original
and subsequent -Amerindian peoples who have evolved into
distinct but related cultural groups (Peterson ‘and Brown,
1985 6).

(iii) Indian: Perhaps no other definition associated'with'the
native peoples of Canada is misunderstood and subseduently misused
to the sare degree as the single term "Indian". Originating with
Columbus' discovery of the Caribs at Hispaniola in 1492, the term

"Indian" has evolved into a legal definition within the federal

13



©.Indian Act (1985).%2 1Indeed, within the interpretive sections of |
the -Indian Act (1985) have cqpme intp force the following legal .
definition:

§2(1) "Tndian" means any person who pursuant to this. °
Act is registered as an Indian or is entitled
to be registered as an Indian;

This definition provides only a limited understanding of wﬁo
actually is an "Indian" other than in law. The inherent inadequacy
of the deflnltlons within the Indian Act (1985) is i&g-lack of
precision and 1ncomp1eteness Nlcholls (1966:1) argues, for
example, that the Indian Act (1952) meré Ccreated a d;éhdtomy
between "Indian" and all other Canadians who are "Non-Imdians"
without distinguishing between cultural or legal characteristics.
Similarly, Weafer (1986) notes that controlled registration as an
"Tndian" is the delineating characteristic under tﬁe federal Indian
Act (1985): '

It is also important to indicate that the 1legal

definition of the term "Indian" may tend to exclude a

large number of native people. It is the Indian Act of

Canada that defines an "Indian" as an individual who is

registered as an Indian. It is.obvious that this would

exclude those natives rnot registered, as well as Inuit

and Metis. Thus, one must use caution when ‘utilizing the -
term "Indian" and the literature which may only focus on

reglstered Indlans (Weafer, 1986:21).

For the purposes of this thesis, Weafer's caveat will be'heedéd and
the terms "native" and/or "Native" will be used in the contexts
discussed herein, however, the term "aboriginal"vis preferred.
Indeéd, wherever possible the terminology used'py Northern peoples
to describe themselves, namely "Dene", "Metis" and MInuit", wili be

applied. It is interesting to note {hat these terms are often

2 An Act to Amend the Indian Act, 1985 (Cén.), c.27,
hereafter the Indian Act (1985). ‘
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‘discarded in the political arena in favour of the collective term

"aboriginal peoples".

Northerners.All: Dene, Metis, Inuit and Others3

(i) Dene: -During 1976, average Canadians were first exposed
. to the term "Dene" (pronounced "Dennay") onparnational‘basis‘with
the publication of the Dene Declaration. . That declaration was an
articulation of both the sense‘bf frustration felt by many Dene and
their quest for self—determination. This may be seéen in section 4
of the Declaration which states "The definition of the Dene is the
right of the Dene. The  Dene know who- they are" (in Watkins‘,
1977:186) . For Euro-Canadlans living and/or working in the
northern areas of Alberta and Saskatchewan as well as the Mackenzie
Valley- Great Slave Lake areas of the Northwest Terrltorles, that
term was much more familiar. Dene leader George Erasmus (1977)

presents how this term and its usage has evolved:

We have always called ourselves 'Dene." - Simply
translated, we defined ourselves as people ' as
different from the animals. With the coming of the

Europeans, we developed- the term 'Dene" to mean not only
ourselves as a people separate from the animals, but-.
‘ourselves as separate from the Europeans (in Watkins,
1977:178). | ; e
The post-contact Dene 1lifestyle has been described as a
migratory, subsistence mode of living which is gradually giving way

to a modernized, sedentary lifestyle (cf. Coates, 1985; Coates and

' For the purposes of brevity, this chapter, it is seen
prudent to present only brief discussions of the social,

, polltlcal and cultural attributes of Den¢, Metis, Inuit,
and non-Native society in the North. For a fuller
understanding of these peoples, the reader is directed
to: David Damas ‘(ed.) Handbook of North American Indians,
Volume 5: Arctic (1984) and June Helm (ed.) Handbook of
North American Indians, Volume 6: Subarctic (1981); and
Kenneth Coates and Judith Powell The Modern North:
Poople, Politics and the Rejection of Colonialism (1989).
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Key to Tribal
Territories

A

Figure 2 Subarctic Tribal Territories in Canada.

Source: June Helm (ed.) Handbook of North American Indians, Vol.
5: Subarctic, (1981).

Powell, 1989; Crowe, 1974; Dacks, 1981; Damas, 1969; Helm, 1981;

Jenness, 1968). In general terms, much of the traditional,

consensual-style of leadership. and the primacy of the extended-

family remains intact in the small, Dene communities in the

treeline areas of the Northwest Territories. 1Indeed, most Dene

communities range in size from 50 to 750 persons although there
exist the larger, regional communities of Rae-Edzo, Hay River, Fort

Smith, Fort Simpson and Yellowkpife (GNWT Bureau of‘Statistics,

1989b) . While the arrival of the Euro-Canadians has had a dramatic

impact upon the traditional 1lifestyle of mest Dene, their
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“traditional" lifestyle is currently romanticized by many, both
Dene and Euro-Canadians, and practised by fewer Dene as a
subsistenée hunting/trapping existence with surplus fur yields sold
~for‘the ﬁecessitiés of life. Recently urbanization, individual and
- collectiye .trauma (Shkilnyk, 1984), and the decline.of the fur
industry in Canada have had debilitating results upon the cultural
resilience 56f many Dene, who are in turn, are suctumbing to
- pressures from the South to aésimilatg. This may be seen in the
decline in the ;elative'importance of the extended family, elders,

and traditional methods of conflict resolution and social control.

Generally speaking and for the purposes of this thesis, the
term "Dene" has referred to the Athapaskan-speaking, native peoples
of the Mackenzie Valley-Great Slave Lake areas of the Northwest
Territories. This definition includes those persons of Chipewyan,
Dogrib, Hare, Kutchin, LoucheuX, Nahanni, Sahtu Dene, Slave and
Yellowknife ancestry, who identify themselves as "6ene" regardless
'of their legal status under the Indian Act (1985).

(ii) Metis: The Metis peoples have laboured under the(yoke

imposed by government definitional imprecision far more than any

other Nafivergroup in Canada. In Home and Native Land: Aboriginal
Rights and the Canadian Constitution (1984),‘Aéchvnofes that the

definition of "Indian" has taken on new polemic distinctions,

namely "status Indians" and "non-status Indians' as:

status 1Indians" refers to those persons who are
registered under the Act; and "non-status Indians" are
those who have lost, or as the government phrases it,
"have not maintained their rights as status Indians"
(statistics Canada n.d.:7). Government, although using a
separate verbal designation for non-status Indians, has
tended to place this group, administratively, into the
same category as "Metis" - a.category that, at least
until the Constitution Act of 1982, did not have
"special" rights as aboriginal people (Asch, 1984:25).

"The gquestion of Metis _group membership remains somewhat
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unclear at this time, a fact which may hinder individual inélusion
as an aboriginal person within Ehe meaning . of §3502y of the
Constitution Aét (1982) ,4 While metissage, the process of
intermarriage between individual natives and non-natives, has been
_occurring since the early post—contact'period in Canada metisation
or the creation of a Metis identity is still occurring (Peterson
and Brown, 1985:4-5; Feeﬁéy, 1977:11). Peterson and Brown (1985)
offer the definition of “ﬁetis" which shares the belief of many

A

Euro-Canadians that Metis were:

Persons of mixed Indian. and European anecestry who, for
whatever reasons, are not regarded as either Indian or

white are referred to, often pejoratively, as
"halfbreeds," "breeds," "mixed-bloods, " "metis," "michif™"
or '"non-status Indian." Collectively, they are

characterized by an almost universal landlessness and an
oppressive poverty, conditions which historically have
inhibited political combination or action (1985:4).

While this definition may have characterised many Metis during
the 1885-1945 period it is taken as a pofitic§f statement of
ethnogenesis by the Metis National cduncil. As a éouncil, they
hold that: "

o

the "Metis" people form "a distinct indigenous nation
with a history, culture and homeland in western Canada,
"consisting specifically of the descendants of those who
were dispossessed by Canadian government actions from
1870 on (Peterson and Brown, 1985:6), \

which is a position that is strongly contested by the Native
Council of Canada. The latter body believes that Metis are those

people "who base their c¢laim on national Jrights rather than

aboriginal rights'" (Peterson and Brown, 1985:6). It is fortunate
4 Constitution Act (1982). Enacted by the Canada Act
(1982), (U.K.), <c.11; BAmended by the Constitution

Amendment Proclamation, 1983, in force June 21, 1984,
hereafter the Constitution Act (1982). -
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that this division has been temporarily put asidé in favour of a
fbint Dene-Metis Agreement—in—Princiglg;regardiﬁ?ﬁthe settlement of
land claims with the federal government. C '

Thus, as a people, Metié have intefnalized the positive
aspects of an exte;nally‘impoéed ethnic bouﬁdary and, in turpn,
regard themselves aé michif or in the middle of two -ethnic groups
and endowed with the strengths of both cultures. For the purposes
‘of this thesis, the definition of Metis offered by Feeney as:

persons of mixed White and Dene parentage and who
-consider themselves to be distinct and separate from both
Dene and Whites (some persons of mixed White and Dene
parentage consider = themselves to be Dene) (Feeney,
1977:11); : T

coalesces the Metis identity. in the Northwest ?erritorieé and will -
be utilized to discuss this dynamic group who share the land with

.:ge‘Dene énd\?on-Natiyelpeoples‘of the Western Arctic.

4 .

(iii) Inuit: - Until the end of the Second World ‘War two
factérs limited the uhde;standing of Canada's mosf-northerly
»fééidents, Inuit, by the dominant Euro-Canadian society: 1) the
remqteness and extremes of the Arctic .and, 2) "the . lack of ‘the
necessary transpgrtationAénd othéf technology to sustain contact
with the'region and its“peoples. These factors 'contributed to

incorrect views and a general 'myth-underétanding'[sic] of Inuit.

"Inuit" is the current term of general applicationfused to
describeothe aboriginal residents of thé Circumpolar Arctic from
Siberia eastward to Greénland, whose ‘ancestors traditionally
occupied territories along the Arctic Coasts and above £he tree
‘line. Although Inuit share a common genetic origin they are not a
homoéeheous popﬁlation” There are regional differences in
language, materialVCulthre and'cﬁltural persistencé~despite the

efforts of the dominant society in their respective nation. An
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Source: David Damas (ed.), Handbook of North American Indians,
Volume 6: Arctic, (1984), =
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example of this diversity may been seen in the terminology Inuit

use to’ describe themselves: Yupik .(Siberia), Inqpiat (Alaskg),'
Eskimo (Alaska, Central Cénadian Arctie), Inuvialuit (Mackenzie
Delta/Beaufort Sea areas and Western Canadian Arctic), and

Inuit/Innuit (Eastern Canadian Arctic, Nouveau-Quebec, Labrador,
Greenland).

Traditional Inuit society was constrained by the available
resources and technology in the region. The seasonal rhythms,
based on the éummer ‘and winter environments, were aimed at
harvesting the seal and caribou resources essential for survival.
Gréﬁp survival mechanisms and ‘activities were enculturated and
maintained by the three'primary influences within the culture: the
-miut group (extended-family), the inummariit (eldgrs)h and the

angakkoq (shaman). These factors influenced the organization and
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_the Social\regulation/social control mechanisms which it employed.
As with Dene inuthe'Westerﬁ Arctic, Inuit have been sﬁbjeCt to
recent influences from Southern Canada and not only exhibit many
signs of individual and collective trauma, but have assimilated
much -of the Euro-Canadian values and beliefs.

For .the purposes of this thesis,. the term’"Inuit“’Wili be
iutiiized in deference to the aboriginal preference. Thé past terms
"Eskimo" and "Esquimaux", both adapfatibns of aLChipewyan word
meaning "Eéters of raw meat", are not used throughout this text,
although they will be retained within quoted extracts for the
purposes of historical accuracy. Indeed, Lange_(1972{y) nbtes that
these latter terms are disliked by many Inuif, notabiy those
residing in .the Eastern Canadian Arctic, and seen‘és‘a pejorative

term and remnant of colonialism.

(iv) Others (Whites/Euro-Canadians): This cétegory, like the
previous one describing Indians, is fraught* with imbrecision.
"EuroQCanadians" includes, as Kravitz (1974:7) héted, "all non-'
indigenous residents, i.e. Engli;hh Cénadian, Japahese, Jewish,
East Indian, West Indian, etc." oftthe Northwest.Tefritories. The
use of thi$ term has generally been used to refer to "the White
population found in the Canadian Arctic, for Canadians and
Europea;s form 1its 1largest part" (Lange (1972:Vv). Feeﬁey
" (1977:11), for example, offers the explanation that Etiro-Canadian
refers "primarily to Céucasian Anglophone Canadiané,\although many
of the characteristics extend more generally to North Americans of
European descent who are part of the industrial, capitalist
economy." —

In general terms, it is often the socio-economic status and/or
transient nature of this group which separates it from the
‘1aboriginal . peoples of thé North. While the number of Euro-
Canadians liviﬂg in the North is 1less than thHe aboriginal

population, its 88% participation rate in the Northern economy is
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dramatically highetr than the 56% abOriginal participation rate.
Concomitant to these flgures are the hlgher rates of personal
income and 1mproved housing standards among Euro-Canadians, often

prov1ded by their employers (GNWT Bureau of StatlSthS, 1989a) .

- One 'Qroblem which “ has been endemic in the Northwest
Territories is the transient nature of many Euro—CanadianS'employed
there. Although the number of long- term Northerners is 1ncrea51ng,

one analyst noted that

-

"About eighty percent of non- tran51ent non- natlves are
prepared for- no more than a few years stay in the Arctic.

Some leave after building up a nest egg of cash; others,

especially government employees, are transferred or
promoted out of communities.™ Workers in. the Beaufort
.Sea and at the Nanisivik and Polaris mines represent
northern mobility at its most extreme. From the beginning
of these projects, the people have been flown in and out
on rotation, spending from three to six weeks in the
North, usually within the confines of a company camp, and
then given a furlough of equal length in the South.

‘While technically they are northern workers, these ‘highly
paid individuals have had only a nmrglnal impact on
northern society and have returned very .little to the
region (Coates and Powell, 1989:17). ‘ - ‘

Prior -to the 1970s most eariier writers employed the term -
"White" to describe the incursive‘populationh or,Eu*opean/Euro—v
Canadians, in the Nortn. During the 1970s the Government of the
Northwest Territories. began to categorize the popdlations of the
North through the use of ethnic or pseudo-ethnic labels: "Dene" for
status Indians, "Metis" for non-status Indians, "Inuit" for persons

of Eskimoan heritage, and "Others" for persons not included within

- the previous labels including Europeans/Euro-Canadians, Asians, and

Africans. This term has been used in general - appllcatlon by the .
governments in the North as the label for Euro-Canadians, however,
due to their numbers. In deference to these practlces in the
vNorthweSt Territories, the term "Euro Canadlans"\will be given

general application throughout this thesis. However those terms
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employed in gquoted excerpts will remain. In the case of the

Inuktitut (the language of Inuit), this has included the following

‘dialett variations: kabloona, krablﬁnak, ‘kadlunak, kallunak, -

galunak, gadlunak, and gallunaaq.
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& . -~ CHAPTER III

@

THE STATE, COLONiALISK, AND PLANNED SOCIAL CHANGE.

o

Concepts of the Stat

0"

Numerous philgsophers; political seientists and sociologists
have written about the concept of - the state and its role  in -
regulating human activities '@ both the individual and aggregate
. levels, From the liberal thlnkers of the sixteenth and seventeenth
centuries through te% the soc1ologlcal " albeit functionalist,
wrltlngs of the eighteenth and nlneteenth centuries and, finally,
to Marxist works written in the nineteenth and twentieth centuries,
much ink¥ has been spilled in mankind's efforts to find an all-
encompassing understanding of the state. This chapter will spill
yet more ink as it examines the various perspectives of state -
theory as well as the notions of colonialism, development/
underdevelopment, stability; and ethnic hegemony as they relate to
discussions of the relations between the Canadian state and the

Northwest Territories.

For the purposes of thlS discussion, several authors were
surveyed in order to acqulre a rudlmentary understanding of what
constitutes the state and its role in those societies practising a
capitalist mode of production (cf.  Brym, 1985; Held, ‘1983;
Knuttila, 1987; Motyl, 1987). Although 'a secondary source and,
the}eby, an interpretation ‘of original authors Murray Knuttila's

State Theories: From leerallsm to the Challenges of Feminism -

(1987) provided a broad- based ‘perspective and\summary of the major
schools of thought concernlng the state to which the author is:
indebted. State theorists, according to Knuttila (1987), may be
classified initially by their perspectives on the question of what
constitutes human nature: ' |

Some theorists might argue. that there is in fact a fixed

24



-and static. human nature, that human beings ‘are, by
nature, = self-centred, egotistical, aggressive, . and
possessive individuals. Others argue that there is no
such thing as a fixed "human nature" and maintain that-
human beings are 1largely the products of the social’
environment into which they have been born and in which
they develop. The conceptions held about the fundamental
character of the species obviously have significant
implications for any larger view 'of society and-
ultimately for a view of the state (Knuttila, 1987:10).

The classical liberal theorists, such as Hobbes and Locke,
would be representative of those who subscribe to the former
beliefs. lIndeed, they would be most likeiy té fegard gasic humdﬁ'
‘nature as a priori and the creation of a social contract as the
competitive expression of that human nature. Political scientist
Roger Scruton (1983) notes that, while it is almost impossible to

reduce liberalism to a single theoretical vosition, liberalism:

expresses the political theory of limited governmenti and
conveys the political sentiments of the modern man, who
sees himself as detached from tradition, custom, religion
and prejudice, and deposited in the world with  no
guidance beyond that which his own reason can prov1de.
Hence, if there is a reasoned account to be offered of
fundamental human liberties and rights, the individual
can judge the legitimacy of political institutions by the
extent of their respect for them, and extend his
allegiance accordingly (Scruton, 1983:269).

Within a Hobbesian fraﬁewofk, for example, the creation, of a social
contract would: emerge from the conditions of continual and
perpetual war (at theiindividual rather than collective level). and
~mankind's search for solﬁtions to improve their everyday living
conditions (Held, i983:6) . ‘

The state would be created as the individual, being a member
of‘a_collective, willingly or unwillingly, relinguishes certain
rights of self-action or self-government in return for assurances
from the group that the common or public good would be maintained
by that collective. Within these liberal belief statements are

.25



found the roles of the state, namely: to maintain order, ensure
individual safety from the self-centred actions of oihers,_and to
encourage a stable growth of the larger society (Held,’19é3:8-12).
These functions would remain essentially tle same regardless of the
form of -government of the mode of production practised by the
sociéty under review. Knuttila (1987), for example, offers a
succinct explanation of the locus ahd role of the state, claiming
that:

For the classical liberal, thé,state,stands outside and
even above civil society, serving the role of an umpire
in the contests and_ conflicts that permeate market
society. The state's role is not to eliminate conflict,
but rather to provide for a minimal basis of order and to
adjudicate conflicts as they arise (Knuttila, 1987:49).

Rejecting notlions of the state operating outside civil
'society, acting as the arbiter between -disputes, and seeking the
public good, elite theorists gGZE as Bottomore (1964) -and Porter
(1965), perceive the state as stratified and operated for the
beneﬁit.of the powerful elites within that society. Elites, they
claim, are-.a natural evolution within any group or society as
individuals seek to attain status,. power, and domination over
others. Acknowledging the plurality of elites in many stratified
societies, Bottohore (1964) comments on those conditions which may
lead to development of elites: '

s

If, however, we were to find, in a particular type of

society, that the movement of individuals and families

between the different social levels was so _continuous and

so extensive "that no group of families was able to .
maintain itself for any length.of time in a situation of

economic and political pre-eminence, then we should have

to say that in such a society there was no ruling class

(Bottomore, 1964:43).

E}

Indeed, he -notes that such preconditions contribute to our
understanding of the roles which elites play in such societies.

For example, Bottomgre (1964)‘offefs the view that:
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With their help we c¢an attempt to distinguish between
societies in which there is a ruling class, and at the
same time elites which represent particular aspects” of
its interests; societies in which there is no ruling
class, but a political elite which founds its power upon
the. control of  the administration, or upon military
force, rather than upon property ownership and
inheritance; and societies in which there exists a
multiplicity of elites among which no cohesive and
endurlng group of powerful individuals or families seems
to be discernable at all (Bottomure, 1964:44). - .

This statement is in direct conflict with the views of the
classical liberal theorists who hold human nature-as predetermined
and immutable. Found within the economic, ‘labour, politieal,
' bureaucratic, and ideological arenas of society, eiites are created
. through the interplay between individual effort and the existing
social organization (Knuttila 1987:61). - Beginning with those
concepts of mobility and mult1p11c1ty of elites offered by ‘
Bottomore (1964) and concluding with Porter's (1965:26-27)
commentary on the hierarchical nature of social institptions, the
notion of elites evolving and emerging frqm the mass of society has
been a central tenet of elite theory. 1Indeed, elite theorists have
‘tended. to ignore the role of the state, claiming it has no autonomy
or freedom of action, while favouring the study of how-individuals
gain power and, then, exert¢ise it to attain dominance over others‘
(Knuttila, 1987:50-63).

The value of elite theory for students of the state and, in
particular, the relationshipe between the Canadian state and the
North may be found in: ' (1) understanding the interplay and
competition between bureaucratic elites and their respective
agencies, and (2){ understanding the manner by which economic
elites, such as the Hudson's Bay Company and various renewable
.resource corporations in Canada, have influenced government policy
in the North through their manipulation of the staple sectors of
the Canadian and Northern economies. ‘
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That corpus of llterature whlch claims a Marxian herltage may
be representatlve of the view that? human nature and, by exten51on,
human beings are social products. Regardless of their theoretical
denomination of Marxist thought, theorists such as Miliband (1973) .,
Milovanovic (1988), Panitch (1977), Poulantzas (1972), ana others
differ from the elite-theorists through their emphasis on class and
class-interests rather than the latter's notion of individual
efforts. o

The state is percelved somewhat differently by those Marx1st
theorists who profess either a structural, instrumental, class—
conflict (Gramscian), or a capltal—loglc approach towards
understanding the state and its roles.‘KOf these gour.approaches
structural Marxism and instrumentalﬂ Marxism have received the.
largest amount of attention w1th1n the llterature concerning the
.state. Within the instrumental perspectlve for example, the state
is perceived as Iacklng sufficient autonomy from the economic
processes w1thln the society and merely serves the 1nterests of the
dominant, ruling classfﬂ Structural Marxists, on-the other hand,
argue that the state is autonomous from'the economic institutions
and serves as an arena.Or domain for class-struggle while promoting
the long-term reproduction of capital. Human agency ov that
'capacity for autonomous human activity, ‘favoured' by elite
theorists, is relegated by both appréaches to secondary 1mportance
behind the issues of class and class-struggle (Knuttila, 1987;
MacLean, 1986; Motyl, 1987; Ratner, McMullan and Burtch, 1987).

K
\

The value of a Marx1st/neo-Marx1st perspectlve for this
discussion may be found within its use as a tool in understanding
the economic base‘of the North, legal and political arrangements
between the North ana the central government, and the metropolis-
hinterland relationship that exists between the Northern resource-
base and capital 1located in Southern - Canada (Harris, 1968;
Jorgenson, 1971; Elias, 1975). | ‘ '

N o ‘ -
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What these discussions hingight is the lack of consensus
which exists within the broad, theoretical range of state theory.
' Based within the theoretical perspectives discussed .in the previous
paragraphs, this author offers a hybrid definition of the state and

~

its roles, namely:

The state is the institution within -society which
organizes the collective will of the people, defines and
regulates the actions of"the populace, and promotes the
general well- belng of its citizenry. It's actions are
influenced, dlrectly and indirectly, by the interests and
actions of the elite members and dominant classes w1th1n
" the society.

=

/

While this type of hybrid definition is vulnerable to attacks by

the supporters of those theories which it attempts to cbnsolidate,<
it may be strong enough, nevertheless, to stand on its own merit to
withstand all attacks save the argument that it fails to address
the issue of human nature, which is implicitly held to be a product

of social interactions within a group.

Concepts of "Ethnicity

Jus£ as with the previous section dealing with notions of the
state and its role in our understanding of society, tne concept of
ethnlclty,' as dlStlnCt from notions of culture, must also be
discussed and an operational definition formulated.® The actual
term "ethnicity" has its origins within the Greek noun etﬁnos,

meaning tribe or‘peoplé, and its adjecbf@e ethnikos. Cashmore

Intra- dlsc1p11narydebatesw1th1nanthropologyconcernlng
the definition and use of the concept of ethnicity
continue to the present day. Rather than wadlng through
a large number of examples, the reader is directed to
Pierre van den Berghe's The Ethnic Phenomenon (1987),
Martin Marger's Race and Ethnic Relations: American and
Global Perspectives (1985), and Alan Anderson and James
Fridere's Ethnicity in Canada: Theoretical Perspectives
(1981) for a fuller understanding of ethn1c1ty and its
contemporary use.
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(1988) summarizes the mainstream view within anthropology, nameiy:

(1) ethn1c1ty is the term used encapsulate the

various types of responses of different
groups; :
(2) the ethnic group is based on a commonness of
) subjective apprehensions, whether about
origins, interests or future (or a combinatlon
of these); :

(3) material' deprivation is the most fertile
condition for the‘growth of ethnicity;

(4) the ethnic group does not have to be a 'race'
" in the sense that it is seen by others as
somehow inferior, though there 1is a very
strong overlap and many groups that organize
themselves ethnically are often regarded by
others as a 'race';

(5) ethnicity may be used for any number of
- purposes, sometines as an sovert political

instrument, at ‘'other times as a simple
defensive strategy in the face of adversity;

(6) ethnicity may become an increasingly important -

line of cleavage in society, though it is

never entirely unconnected with class factors

(Cashmore, 1988: 102) )

This definition, notably its latter two aspects, offers an
insight into the Dominion government's official use of ethnicity.
Anderson and Frideres (1981) present such use to be based on four,

criteria:

(1) Gethnic origin, largely determined - according
to Canadian census specification - by the
mother tongue spoken by an individual or his
patrilinear predecessor upon immigration to
North America; or referring to patrilinear
descent from a forefather claiming membership
in" a certain ethnic group in a regior from
which he emigrated (not necessarily in the
mother country), with this descent represented
in a family name typical of the group (unless
changed e.g., Anglicized); ~.

'
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(2) mother tongue, i.e., a language traditionally
spoken - by members "of a particular ethnic
group; : o .

(3) ethnlc oriented rellglon, i.e., participation
or membership 1in a 'religious affiliation
recognized as the traditional. rellglon of a
partlcular ethnic group;

(4) folkways, 1i.e., the practice of <certain
customs unigque to the group (Anderson and -
) Fride;es, ;981:37): , L

~

While these definitions illustrate the components of ethnicity
they both fail to present the temporal nature of that . concept.
Indeed, Cashmore (1988) notes that the salient feature of ethnicity
is the consciousness it creates among 1its members during the

present and over time. He states:

Once the consciousness of being part of an ethnic group
is created, it takes on a self-perpetuating quallty and
is passed from one generation to the next. Distinct
‘languages, ‘rellgloue bellefs, political institutions
» become part of the ethnic baggage and children are reared
to accept these (Cashmore, 1988:98-99).

~ -, [ -

For the purposes of this discussion and the thesis as a whole,

the author presents ethnicity as:

a sense of belonging to a jloup brought about by shared
- experiences and/or origins such -as commonalities of
w‘language, kinship, religious beliefs, and political
oppression. Often ethnicity may be developed across
generations and may be used to provide for, not only, the
growth and revitalization of the group, but for its
cleavage from the resources of the larger society.

Cohcepts of Stability

In discussions concerning the concept of the state, the notion
of stability often emerges. In the political context, stability is
presented by Motyl (1987), who maintains that:
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As long as the state maintains all of its patterns of
authority it maintains itself as the state ‘it is and
therefore is stable to a greater or lesser degree. If
any pattern of authority is, for whatever reason,
replaced by another, then the original state has in fact

— ceased to exist. (Mere changes in state personnel - such
as changes in or of government - are unrelated to
stability) (Motyl, 1987:14).

\

" Indeed, Scruton (1983) elaborates on this perception of politigal
stability, defining it as: . - '

i

The securing of a regime from the treat of internal
overthrow by revolution or rebellion....However,
‘political stability does not depend only upon money and
arms, but also (so it seems) upon ideology and felt
social unity, both of which may be provided by religion
(Scruton, 1983:445).

[

Threats to State Stability

In the operational definition presented in the previous
section, the notion of the state promoting the general well-being
of the nation's citizenry waslintroduced. This notion has within
it the implicit idea of the state's role to ensure not only the
economic or class forces in society to the role which ethnic groups

play in the activities of the state and the relationship between
its institutions.

Alexander Motyl's Will the Non-Russians Rebel? Ethnicity and
Stability in the USSR (1987) provides the theoretical basis for an
alternative approach, based on the notions of ethnicity and state

stability, to understanding the dominant Euro-Canadian society's

use of the criminal justice system in the Nortﬁwest'Territories
since 1870. This text is an examination of the politics within the
SéQiet Union and its component republics since the Revolution in
1917. Motyl illustrates the actions of the Soviet state:in dealing
with the "regional hegemonies" of the non-Russian republics as they

confront each other. These actions include the actions/reactions
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of both groups as the latter cpnfronfs.the state with its "Ruésian
pattern of authoriﬁy [whicﬁ] is generated both by the autonomously
actiné state and the\societally hegemonic ethnic power of the Great
Russians" (Motyl, 1987:xi). This has included historical examples
and discussions of those methods employed by the‘Soviet state to
prevent undesirable attitudes, i.e. rejection of Russian control in

favour of autonomy and/or independence, through the ideological

domination and coercive measures.

Fundamental to Motyl's text is his-construction of a state-
ethnicity-stability triad and his subsequent examination of the
relations bétween those elements and the populace. Accepting the
broad concept of the state as the organizer of the collective will
of the people, Motyl (1987:9-12) focuses on the relations of
control and domination as both essential to and, ultimately, the

goals of the state. This is illustrated by his comment:

Implicitly if not explicitly, the key idea in all these
definitions 'is control - just what we would expect from
a wilful human community, a policy~-making and policy-
implementing organization with a logic, structure, and
interests of its own. The state embodies two dlfferent
kinds of control, however. Externally, the state aspires
to control the 1nd1v1duals, classes, and ethnic groups
that comprise the society inhabiting the territory under
its jurisdiction. Internally, the state represents a set

- of institutions organized along hierarchical lines. One
or more institutions lead the state as a whole; in turn,
the leading institution or institutions are guided by a
strategic elite. Although these entities set the tone
for the state, neither' the leading institution(s) nor the
elite of the apex 1s omnipotent, so that political
jockeying for power and a constant tug-and-pull among
state agencies are always the order of the day (Motyl,
1987:10).

In its efforts to control or dominate the various segments of
society, the leading institution of the state acquires and wields
societally-generated authority patterns which, in turn, legitimate

its position. These authority pétterns may be either class-or
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ethnicity-based and may eventually beéome;inscribed, accofding to
Motyl (1987:13—14), in the state's political péttenhé of authority.
Indeed, the outcome of these efforts may'\Ee eithér_ ethnic
domination; if:tﬁe ethnic patterns of a segment of society become
inscribed in the state's authority patterns among aanacross~its
social institutions, or ethnic terrains of struggle both within and

between the state's institutions as they are directly involved:

in authorlty relatlons with other 1nst1tut10ns in general
and with the leading institutions in particular: if the
state is an ethnic terrain of struggle, state submits
will be engaged in a kind of ethnic free-for-all; if it
is marked by an ethnic pattern of domination, certain
~aunits will tend to be more or less permanently
subordinate to others...If the state is marked by a
pattern of ethnic domination, however, its relationship
with societal ethnic subordlnates will differ markedly
from that with societal ethnic dominants. The former
will be involved in a relationship that is inherently
conflictual on both the political and ethnic levels; the
latter will experience the. state only as a source of
political authority, whose weight may be mitigated by its
ethnic propinquity (Motyl, 1987:15).

The conflict inherent within such a struggle for dominance may be
found within any authorlty relations; Primary examples may be found
in colonlallsm (ethnic domlnatloh) and those actions in opposition
to the state's political or ethnic patterns of authority such as
rebellion or- nationalistic politics (collective ”antistate

activities).

-

— “

Having established- the state and its effective pursuit of
survival 'in terms ' of political, class and ethnic authority
patterns, Motyl (1987:13-18) presents stability as the inevitable
tug-of-war between the state, attempting to maintain its existing
authority patterns, and those political, class, ana‘efhnic forces
in society which seeks to achieve their bwn-goals and, thus,

undermine the stability of the state.
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Indeed, while the cbncept of stability requires further
elaboration and less dichotic definitions, we are fortunate thdt
Motyl (1987) offers a much more elaborate discussion of the
conditions necessary to peruce collectiVe;antiétaté activities

when he states;

First, antistate activity presupposes 'at least some
willingness to engage in it: the requisite attitudes must
exist....Second, people must be able to communicate their
opposition before they can actually oppose the state
- indeed. Antistate attitudes per se, therefore, are only
the starting point, since it is the public airing or
deprivatization of such attitudes that really
counts....Third, there must be a collectivity, a group of
¢ some kind sharing deprivatized antistate collectivity can
‘arise only if there is sufficient space for it in that
conceptually distinct sphere of 1like within which
collective undertakings occur....Finally, leaders are
necessary. A variety of scholars have correctly
emphasized that collective activity without leadership is
| either infeasible or, at most, ineffective (Motyl,
1987:15-17) . ‘ '

This discussion may appear, at first glance, to be describing
. many of the characteristics of an ethnic group in the process of
mobilization rather than those conditions necessary for antistate

collective activity.

The final component of the state-ethnicity-stability triad to
be discussed here is the notion of ethnicity and how it is involved
in and‘affects the relationships among and between the state's
institutions. Motyl (1987) begins his discussion of ethnicity in
much the same manner as many contemporary writers on race, ethnic
relations and the state (cf. Anderson and Frideres, 1981; Bolaria

. and Li, 1985; Cashmore, 1988; Mafger,¢1985; Nevitte and Kornberg,
1985; van den Berghe, 1981). It is Motyl's (1987:21-33) choice of
ethnic rather than «class differences as a focal point .in

. discussions of the notion of the state which sets him apart.
Agreeing with Rothchild's (1981:33) comment that "ethnicity is not

simply primordial and that ethni¢ groups and ethnic conflict are
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not mere masks for soc1oeconom1c classes .and class conflict", Motyl

offers the alternate view, to those of many state theorlsts; that

‘To -insist, instead, that:class alone really matters and
that ethnlc 1nterests are ultlmately reducible to class
interests is, first to engage in semantic games.(after
all, when exactly does the "last analysis" occur?);
second to be guilty of monocausality and reductionism;
third, to flirt with the genetic fallacy by "arguing that
the origin of something [ethnicity] is identical with
that from which it eriginates [class]"; and fourth, to

ignore the available empirical evidence toythe contrary
(Motyl, 1987:21).

Indeed, the value of this approach is illustrated in gifgijs
f

(1987 26-33) dlscuss1ons of ethnic power (the use of resour for
the creation and movement within ethnic hierarchies) and ethnic
domination (the control of state institntions along ethnic lines).
Examining ethnic groups along the urban-biased, power dimensions

of:
1. . Demographic size (the. number and distribution of
ethnic groups within the area); ;

2. Economic modernization (measured by the size of an
- ethnic group's working class);

3. Social development (measured by the number of urban
dwellers) ;
4.  Cultural vitality (measured by the size of the -

-ethnic intelligentsia);

5. Communications capacity (measured by the number of
books and/or newspapers published); and,

6. Organizational capacity (measured by the number of
. ethnic sociopolitical .organizations and/or activists),

~Motyly(i987:29) notes tnat ethnic groups may' become integrated
within and gain control of the various state institutions in

*

society. He presents the notion that:
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an ethnic group that 1is , dominant ' in five or 'six
categorles may be -termed hegemonlc one that.is dominates
in three or four is dominant; where no one ethnic group
is hegdﬁbnlc or dominant, -ethnlc balance may be said to
exist (Motyl, -1987:29). R -

. The hegemonic ethnic group, or hegemon, is often in au

¥ position in terms of access and resources.

to Motyl (1987:31), based upon the large numbers of its me
. am@ng

w1th1

nique

Such hegemons may have

" extensive, preferential access to the state's resources, according’

mbers

the state's personnel and, often,‘play'axleadefship!rqle~

n those 1nst1tutlons “There is, perhaps, no better example of
—.—M )

ethnic hegemony, or the operation of ethnic patterns of authority

and domination, than that exercised by the incursive ethnic group

once

colon

‘a- colonial situationq‘has’ been 'established. Indeed,

ial regimes of Great Britain and France, and the int

the

ernal -

colonialism of the Dominion government provide excellent examples

of the ethnic domination of the state's institutions within Canada.

Colon

-

izing or Colonializinqz

depen

particularly relevant’ to any dlscu551on of the 1mp051t10n of the =

Anglo

these

development of canada and her two territories, they each have their .~
limitations.

The interrelated processes of colonlallsm and its var

iants

dency, development/underdevelopment and modernlzatlon are

-Canadian, polltlcal and legal systems in the North.

Wh;le

theoretlcal models provide valuable .insights into .the

One major limitation which they appear to have in

common, however, 1s a tendency to empha51ze the economlc relations

while-

which

ignoring the cultural, social, political and cher rela

may be occurring simultanebusly. For the sake of bre

t10ns;

vity,

however, it is decided that only the primary process of colonialism

and i

ts variants will be discussed here.

Defining colonialism as a set of processes which have at

core
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invasion by agents of another soc1ety" (Brookfleld 1972:18), it is

possible to v1ew an ethnlc hegemon comlng 1nto existence. This

hegemon comes 1ntc ex1stence as its agents attempt to create new

political, class and ethnlc authorlty patterns in which they are
hegemonic. Beglnnlng:wlth penetrations.into the ex1st1ng societal
institutions of the. indigenous residentiary complex, the ‘agents of
colonlallsm would" eventually ¢Create thesé  new authorlty patterns
and linkages with thelr:former homeland (Brookfleld, 1972; Motyl,

1987). This, it becomes possible to regard’colonialism as:

LN

a process of constant interaction.® The’ colonlal system.
is a prOJectlon of ‘external forces, and all kinds of
controlling, transformlng and restrlctlng forces of
external provenance are part of the total colonial
impact. They are influenced and modified both by the .
nature of the interaction and by changes in their remote
areas of origin. The colobnized residentiary system does .
.not merely: recelve innovations, adopting, adapting,
.resisting or rejectlng inputs of external nature. Its
members seek constantly to comprehend and. manage a
changing- total. system which includes both their own
. complex and the impinging or invasive forces. The will to
sustain self-determination is always present even though
the power may be *lacking, and action at any stage follows
from =~ comprehension attained of opportunities and
constraints within the changing system as a whole. This
simple opposition of forces is complicated by the
creation of 'neo-residentiary ;conplexes which operate in‘
.alliance with both basic forces and which themselves seek
to command events (Brookfield, 1972:205).

a,

This process“has often been described as a satelljte-metropolis

relationship '(Jorgenson, .1971; Elias, 1975) whereby the resources
and destiny of a satellite regien are'contrplled by an imperial,
metropolitan region and makes it possible to view colonialism as
processual and including "the »variants of neo-colonialism ‘and

internal colonialism. Cashmore (1988) notes that the effects of

coloniialism upon the indigenous populations were not entirely’

positive:
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Colonialism worked to the severe cost of the
populations colonized. For ‘all the benefits they might
have received in terms of new crops, technologies,
medicine, commerce and education, they . inevitably
suffered: human loss in the process of conquest was
inestimable; self-sufficient economies were obliterated
and new relationships of dependence were introduced;
ancient traditions, customs, political systems and
religions were destroyed (Cashmore, 1988:59).

Neo—colonlallsm is deflned here as an outcome of colonlal
and}or'multlnatlonal corporate domination "whereby economic control
is retained even tnough polltlcal independenceé has been granted"”
and is characterized by "unequal exchange between the exploitative
neo-colonial nations and their exploited" (Lee and’ Newby,
1985:147) . This notion' of . continued dependence upon and
subordination to a metropolis is stlll quite ev1dent w1th1n the
context of the relationship between Southern capital and the
- Northern resource base. This stage in development is often
superseded by the processes of internal colonialism (cf. Blauner,
1969; Hechter, 1975; Kellough, 1980; Keesing, 1981; Ponting, 1986;
Swiderski, 1989; Van den Berghe, 1981).

Keesing (198i:513) presents the process  of internal
colonialism, for example, -as occurring "within an ethnically
diverse = nation-state cultural domination, and economic- and
political domination*and exploitation of minorities.¥ Another
model of 1nternal colonialism-is presented by Hechter (1975), whlch

focuses on:

the role of cultural and economic institutions in
determining social-structure - and processes of
change...[and] the differential allocation of power
throughout the social-structure in capitalist social
systems (Chartrand 1986:9-10).

Hechter (1975) departs from "traditional Marxists" and their
perspectives on class conflict. Rather than equate ethn1c1ty with

social class, Hechter notes that a551m11atlon is not required for
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class cenflict to exist, as most Marxists would argue, but ‘that
political and cultural integration would create the inequities
necessary for a cultural division of labour (Hechter, 1975:19-40).
. Applied to the Canadian context, this includes the actions of a
"government within a government"; namely the Departmeht of Indian
Affairs and Northern Development, which has socio-fiscal control
4over'the,daily“lives of the aboriginal peoples'(kelloughf 1980;
Ponting, 1986; van den Berghe, 1981). _ Van den Berghe (1981:175)
describes this situation and the segment of the population as one
in which they have become ",..conquered micronations, engulfed in
a huge ﬁeo-European representative government that treats them as
a microcolonial empire."

The question posed by the title of this section "Colonizing or
Colonializing?" 'appears to be an appropriate «inale to this
discussion. As the arguments progressed, variations on the theme
of colonialism were introduced. Whereas{the origins of colonialism
may be found within the notions of imperialism, colonialization is
distinct from both<ﬂconcepts; Imperialism is regarded as the
control of the exploited region from a distant imperial“metropolis,
or centre, without settlement by the imperial power. Colonialism
and the processes of colonization, we have noted, grows out of that
initial exploitation but extensive settlement and the imposition of
a foreign system of governance is instituted by the imperial power.
Colonialization- is distinct, from both imperialism and
colonialism/colonization, in that it involves exploitation and
limited settlement by the imperial power, hewever, the indigenous
government and bureaucracy is left intact and co-opted to carry out

the tasks assigned by the imperial authorities. From this

perspective, it is possible to understand the British occupation of -

parts of North America, Australia, and various Caribbean islands as
colonizing efforts, whéregs-gheirvendeavours in India and Egypt

were colonialization (Frank, 1979). -
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CHAPTER IV

Methodological Choices and Ratioﬁales

Maintaining the Disciplinary Boundaries?

The post-contact era has been witness to massive erosion of
self—determinism, inherent with a decline in social, economic and
political direction on the part of the aboriginal peoples. The
events gf the last one hundred and twenty years have been complex
in terms of socio-political directions on the part of many
Northerners, especially the Dene, Metis and Inuit. Dotumenting and
analyzing these events requires a methodology which addresses the
long-term néture of the proc¢esses which have affected all aspects

of Northern development.

=

There are many approaches available to social scientists in
their quest to understand the values and belief systems in a given
culture. These approaches may include traditional ethnographic
research, museum research, life histories, 'ethnohistorical reséarch
and traditional historical research, all of which have received
extensive scholarly attention over the Years. The approach chosen
by the researcher may be inf}uenced and adapted by‘the physical
environment, the needs and aspirations of the study group, the
requirements of the researcher's parent organization or funding
agency and, finally by the researchers own personal agenda
(Carmack, 1971; Carr, 1964; Fentqn, 1966; Luce?, 1964; Mandelbaun,
1973; Sturtevant, 1966; Trigger, 1982).

‘ Traditional ethnographic research seeks to determine cultural
. diffusion between geographically adjacent cultures and
reconstructing the temporal sequences of cultural chéngé (Carmack,
1971:127) through first-hand contact with the culture-bearers.
Museum studies are presented by Fentoﬁ 11956574—75) as permitting

the study of vanishing technologies in societies where field study

41



¥

. ) ~N - ) - X -
is still possible in order to .provide an understanding of the

material culture andga base for the testing of néw ideas in the
field. Life hiétories are the collected accounts of the life of an
individual, completed or ongoing, which emphasize their coping with
society rather than the societal perspective (Mandelbapm, 1973:177-
180). - Ethnohistorical research is subject to ' broader
fﬁ%erpréﬁations due to the dual nature of ité field of inquiry: the
interséctioé‘ of anthropology and histbry. Trigger (1982:2)
presents ‘the view that: : ’

Y

there "'merely seems to be a tacit agreement that
“éthnohistory uses documentary evidence and " oral
traditions to study changes in non-literate ‘societies
from about the time qf the earliest European contact,

whereas the aim and methodologigal concerns of ethnohistory are,

accéﬁding to Sturtevant (1966) to produée:

a description paralleling as closely as possible”what
would be possible in field ethnography, even though the
evidence 1is not what +the anthropologist has himself
observed, overheard, and been told, rather what others,
non-anthropologists, have 1learned and written down
(Sturtevght (1966:7) .

i
Traditional historical research has often limited itself to the
study of the past as reflected in written records, with pre-
literate cultures 1lacking their own written history are held as
lacking any history (Sturtevant, i96651—2).’ Indeed, Sturtevant
argues that the nature-of the written evidence has often restricted
traditional historical research to the political, dynastic and
military history of a society rather than the areas of interest to
anthropologists and ethnohistorians, ‘namely ‘the cultural and-
~ political spheréslof social life (éturtevant, 1966:10) .

£ .
' ‘n‘ ‘ot
Yet, history must be much more than the recording of great

o

events in literate societies &and the ritualistic consultation of
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vast libraries by successive generations of students. For the

- purposes of this discussion, the author is indebted to the works of

three/eminent historians: Marc Bloch, for his The Historian's Craft

*(1953; original 1941), Edward H. Carr, for his What is History?
(1964), and Fr. William L. Lucey, S.J., for his History: Methods

and Interpretation (1958). ) ——

z

Each wrlter offers the view that history is much more than the

deflnltlon offered by Sturtevant (1966),'as it (h;story) seeks tQ
help man to uhderstand the 'truth' of his pdst and \présent
situations. in terms of socially significant activities occurriné in
a changing world, or as Carr (1964) Simply put it “an unending
dtralogue between thgépresent and the past." Accordind to Lucey
(1958?53—94)7 for example, such historical 'truth' is to be found
within the '"permanent, basic factors and forces (causes and

cdnditioﬁs) behind. historical continuity and change in human

history", namely: man, the physical world, man's cultural milieu

and the supernatural.

Hrétory, according to Carr (1964), is a study.in the duality

.of history. This duality is found, first, within the term itself

which he holds to mean "both the ingquiry conducted by the historian
and the facts of the past into which he inquires" (1964:55) and,
secondly, within the dual functions, namely "“to enable man to

understand the society of the past, and to increase his mastery of

. the present" (1964:55) of the discipline.

£

The study of the methods of history, historiography; offers a
possible insight into how Carr wouild have man accomplish these dual
functions of history. One definition of KWistoriography is offered

by Henige (1982) who believes it may be seen as:

a straightforward term meaning the study of (literally
'the writing about') the past....historiography as an
activity incorporates any form of historical enquiry,
including that based on oral sources, from the conception
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of a problem thtough to its solution or abanddnment
(Henige, 1982:1-2). - e

\

n

Such a definition as thl permits the historian to pursue a

vsubjectlve form of ;social 501ence, a form of science which many
social scientists, indeed, have.denigrated as an area within the

humanities. Bloch (4953:20-23) prefers that as historians:

we shall preserve the broadest interpretation of the word
"history." The word places.no a priori prohibitions in
the path of inquiry, which’ may turn at will toward either
the individual or the soc¢cial, toward momentary
convulsions: or the most lasting developments.. It
comprises in itself no credo; it commits us, according to,
its original meaning, to nothing other than "inquiry"

.At the start, while focusing our attention upon ‘the
real problems of 1nvest1gatlon( it would be pointless to’
draw up a tedious and inflexible definition. What
serious workman has ever burdened himself with such
articles of faith?...The worst danger of such careful

articles is that they only bring further llmltatlons
'(1953 20-21)

It is no léss true, faced with the vast chaos of
reality, the historian is necessarily led to carve out
that particular area to which his tools apply; hence, to
make a selection - _and, obviously, not the same as that
of the biologist, for example, but that which is the
proper selection of the historian. Here we have an
authentic problem of action (Bloch, 1953:22).

Carr (1964:12-13) and Lucey (1958:46-88) discuss the use of
this ‘selectivity in, both, the determination of sources ana
interpretations of those sources. Carr (1964) discusses this same
selectivity when he notes that:

History therefore is a process of selection in\terms
of historical significance. To borrow Talcott Parson's
phrase one more, history is 'a selective system' not only
of . cogq}tlve, but causal, orientations to reality. Just
as from the infinite ocean of facts the historian selects
those which are significant for his purpose, so from the
multiplicity of sequences of cause and effect he extracts
those, and only those, which are  historically
significant; and the standard of historical significance
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is his ability to fit them into his pattern of rational
explanation and interpretation' (Carr, 1964:105).

Bloch (1953) supports this notion of selectivity‘discussed by
'Car (1964) due, in- part, to what he terms the ordinary and

restricted sense of history, .stating:

We are told that the historian. is, by definition,
absolutely incapable of, observing the facts' which' he
examines. No Egyptologlst has ever seen Ramseés. No
expert ont eh Napoleonic Wars has ever heard the sound of
cannon at Austerlitz (Bloch, 1953:48)

~ Indeed, Blgch (1953:1385 afgues that such selectivity and the

restrictions pléced on‘historical.daia*cfeateé a dilemma for the

" historian, namely: "that of historical impartiality, and that of

: history as an attempt at reproduction .or as an attempt at.

analysis." In terms of impaftiality Bloch (1954) presents the

historian as performing the-dual roles of the scholar and that of
the judge. For Bloch (1953): S

They have a common root in their honest submission to the
truth. The scholar records - better still, he invites -
the experience which -'may, perhaps, upset his most
cherished theories. ™ Theé good judge, whatever his secret
heart's desire, questions witnesses with no other concern
than to know the facts, whatever they may be. For both
this 1is an obligation of conscience which 1is never
‘questioned.

; However, there comes a moment when their paths
divide. When the scholar has observed and explained, his
task is finished. It yet remains for the judge to pass
sentence. If, 1imposing silence. on his personal
inclination, he pronounces it according to the law, he
will be deemed impartial (Bloch, 1953:138-139).

&
-

Yet, it may be the historian's own belief in what constitutes
selectivity and historical significance which may result in the
rewriting and reinterpretation of history and historical causality.

Lucey  (1958) discusses thelrewriting of history:
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The most apparent reason for rewriting history is the
discovery of new material which has substantially
increased our knowledge of the past and requires a new
construction on the basis of the new material....Again,
the history of a period may_ be. rewritten although no
substantial amount of new mateérial has been discovered.
The old material is interpreted with more regard for the

significance of certain factors or- forces....And much
history is rewritten because it was, in the first place,
poor history (Lucey, 1958: 89-90). \

While these notions of history, historical fact, and the
methods utilized to determine historical fac£ are excellent
measures of traditional history, 1i.e., accounts of econonic,
military or political events which occurred in literate societies,
they fail to adequately address the  history of non-literate,
aboriginal societies throughout the world, but notably amongrthe
Amerindian populations of North America. The task of redressing
this inadequacy has been taken up by the ethnohistorian, including
such notable authors as Fenton (1966), Helm (1978), Hickerson
(1966}, fsturtevant (1966), and \Trigger (1982, 1986) . Yet
ethnohistorical research should not be regarded as a panacea in
this regard. Indeed, that'current state of affairs has progressed

little since Harold Hickerson's (1966) comment, that:.

In general, historians whose work involves Indian-
European relations have been as ignorant about culture as
anthropologists have been as naive about history.... A
quick 1look through the ethnohistorical journals will
disclose that there is little culture in them (in Fenton,
1966:72). ’ ’

The historical accounts of aboriginal peopies throughout North
America have been found mainly among the records of fur-traders,
missionaries and government agents, who expressed their own biases

and hidden agendas through their accounts. This is commented upon

by ethnohistorian Bruce Trigger (1986) who states:

Recent studies have made it abundantly clear that
from the beginning contact between Europeans and native
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North America continues to the present déy.

Americans was coloured by preconceptions on: both sides.
_ European explorers approached the first native peoples
they encountered with expectations derived from classical
traditions and medieval “superstitions concerning what
"sorts of peoples lived ln remote corners of the world:
monsters, savages, cannlbals, or the remnants of a Golden
Age (Dickason, 1984). While physical 'monstrosities
proved to be short supply, the other preconceptions
continued to shape interpretations of native peoples.

Inevitable, however, 'self-interest influenced how
Europeans construed native peoples far more powerfully
than did preconceptions. Depending on circumstances,
favourable as well as unfavourable traits were
emphasized. Advocates of colonization often described
peoples as skilful, intelligent, hardworking, ’and
tractable (Vaughn, 1982:927-29). To win financial

support for their missions, the Jesuits stressed ‘the
rationality and generosity of groups they hoped to
convert. Yet they added that these same natives
languished in profound religious ignorance and even
described. them -as the abject slaves of the devil
(Trigger, 1976:467-70). Even 1in the most nuanced
European accounts, the depiction of native peoples was
distorted by preconceptions and self-interest.

As a consequence of even more ambitious European
projects to seize possession of American lands, native
people were represented increasingly as savages,
irredeemably bellicose, and the inveterate enemies of
civilization. The Spanish conquests of Mexico and Peru
were portrayed in contemporary accounts as crusades to
rescue native people from ignorance and sin; - the
conquerors argued that servitude in this world was a
reasonable price for the natives to pay for the salvation
of their souls. Puritan clergymen proclaimed that God
had cursed the Indians of New England and thus it was
fitting for his elect to enslave or destroy them
(Trigger, 1986:254-255). ' :

This approach towards understanding the aboriginal.history of

claim to present the aboriginal perspective of the relations
between aboriginal peoples and the Euro-Canadians fall prey to

their own professional biases and the corresponding lack of written

aboriginal accounts of events. Historian Cornelius Jaenen;

example,

"Amerindian Views of French Culture in the Seventeenth Century"
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"(1988), yet presents only five directly quoted “passages by
aboriginal speakers within an article which contains a total of

twenty-six quotations by contemporary speakers!

. § 8 o
One may only speculate, however, how different would be our

understanding of aboriginal/Euro—Canadian relations if there were
contemporary, written accounts by aboriginal peoples one. Recent
aboriginal interpretations of historical events,.such as Howard

Adams,' Prison of Grass: Canada From a Native Point of View (1989)

. which details the aboriginal perspective concerning the Second Riel
Rebellion of 1885, offer one possible alternative. Indeed, as
Trigger (1982:15) points out: e

[y

‘The price- of ignoring native hlstory has been.not sinply
- a one-sided understandlng of relations between .native
people and Europeans.” In some cases. it has resulted in
serious mlsunderstandlngs of . the 1nterna1 dynamigcs. of
European colonization (Trigger, 1982:15). >

Rather. than attemptlng to rewrlte thé history of the Canadian
Arctlc, this the51s seeks tao offers a selectlve survey of those
events, 1ssues,}and personalities whlch, during a broad time frame,
illustrate the significance of _political rather: than economic
forces, the nature. of aboriginal/Euro—Canadian relations, and the
evolution of a system for the admlnlstratlon of justice in Canada s
Arctic. Whlle critics may note the occurrence of other 51gn1f1cag¢;

events durlng the period in question, the events, 1ssues, a d

'personalltles presented herein were selected to present a viable

examination of the 1legal and. social change' ‘which occurred
throughout the Canadian Arcticl It is illustrative of the Motyl's
(1987) approach and is, merely, one perspective available to
researchers wishing to examine the wide.range of topics concerned
with relations between the central government in Ottawa and its
Northern territories: the Yukon Territory and the - Northwest -

T

Territories.
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The long-term nature;of the social and legal éhangeS’in both
Cahada's Arctic. and, indeed, throughout the entire Circumpolar
North, réQuires a- methodological approach whiéh, is either
historical orﬂé%hnohistorical’in nature. As may be gleaned from
théﬂpfevious paragraphs, this thesis employs a historical, rather

than ethnohistorical, approach towards understanding those changes.
\Withiq' that framework, the main methodological emphasis is
concerned with examining the notion of "historical causality and
change" (Vansina, 1985:130) as it relates to the'interrelationshipé‘
‘which existed between political events in ‘'Southern' Canada, the *
long-term efforts. of the dominant society to impose its own
cultural hegemony upon aboriginal peoples df the Northwest
Tegritoriés and the resistance efféfts of the latter societies.
Both this approach gndlits emphasis were primarily chosen due to

"economic and other constraints.

1]

c-

Theses and dissertations, written between 1930 and the*

present, and other archival materials were the primary resources
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utilized in the completion of this thesis. While theses and
dissertations are, more often than not, classified as seconda}y
data sources they are not without value. 1Indeed, while economic
and other constraints precluded the extensive use of archival
resources, the number of theses and dissertétions written as the
result of first-hand contact with the peoples 1living within the
Northwest Territories is increasing. While the methodologies
employed by these researchers were beyond the control of this

writer, the selection and interpretation of their results were

'wholly within his« control. Thus, in turn, these resources were

tempered with the writer's own experiences in the Canadian Arctic

between 1981 and 1987 inclusive.
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CHAPTER V.

. CORPORATE AND STATE EXPANSIONISM, 1670-1930.

One of the more intriguing aspects of life in Canada's’' Arctic
is that of ownership or sovereignty. Wwho, indeed, does hold title

and exercise exclusive competence over the vast tracts of land and

‘the islands of the Arctic Archipelago which comprises the current

Northwest Territories?  This question has been surfacing and
resurfacing in halls of government in Denmark, Great Britain,
Norway, and the United States as well as those in Ottawa since
before the transfer ’of Rupert's Land and the North-Western
Territories in 1870 and the islands of the Arctic Archipelago in
1880 were effected.

This section is written not with the intent of determining in

‘law the question of sovereignty, réther it intends to briefly

illustrate the events and concerns which have surroﬁnded Canada's

¢ creating

acquisition of that vast land mass and inshore areas.
the backdrop for such a discussion requifes an introduction to the
manners by thch the Imperial government and the Hudson's Bay
Company exercised exclusive competence over those areas prior to

their union with the Dominion of Canada. The enactment of civil

>,

6 For an in-depth, legal aﬁalysis of Canadian sovereignty

claims and_ the territorial rights of both the Crown and
E Northern aboriginal peoples, the reader- is guided to
Geoffrey S. Lester's The Territorial Rights of Inuit of
the Northwest Territories: A Legal Argqument (1981),
William McConnell's Canadian Sovereignty Over the Arctic
Archipelago (1970), Brian Slattery's The Land Rights of
Indigenous Canadian Peoples, as Affected by the Crown's
Acquisition of “Their Territories (1979), and Gordon W.
Smith's three excellent works on Canadian sovereignty:
The Historicdl and Legal Background of Canada's Arctic

‘Claims (1952), "The Transfer of Arctic Territories From
Great Britain to *Canada in 1880, and Some Related
Matters, as Seen in Official Correspondence." (1961),and

Territorial Sovereignty in the Canadian North: A
Historical Outline of the Problem (1963). ‘
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and criminal 1legislation, the administration of justice,‘ and
appropriate criminal cases of the period will be examined in order

to establish that competence of jurisdiction.

A Charter for Corporate Sovereiqntv7

N

Prior to the passing of various acts and orders-in-council by
both the Imperial and Dominion governments, most of the‘land mass
which lay to both the north and west of the provinces of Canada
were part of the proprietary holdings of the Governor and Company
of Adventurers of England Trading into Hudson's Bay (hereafter
"Hudson's Bay Company", "HBC", or "the Company" will be used
interchangeably with the earlier title) by virtue of the Royal -
Charter of May 2nd, 1670 issued to them by Charles II of‘EngIénd.
The Charter granted: 7 : ‘

the sole Trade and Commerce of all those Seas,
Streightes, Bayes, Rivers, Lakes, Creekes and Sounds in
whatsoever Latitude they shall bee, that.lie within the:
entrance of the Streightes, commonly called Hudsons
Streightes together with all the Landes and Territoryes
upon the Countryes, Coastes and Confynes of the Seas,
Bayes, Lakes, Creekes and Sounds aforesaid that are not
already actually possessed by the Subjectes of any other
Christian Prince or State (in Stanley, 1961:3).

More importantly for the purposes of this discussion, the Royél
Charter constituted them as '"the true and absolute Lordes and

Proprietors of the same Territory, lymittes and places" (Stanley,
1961:3) |

While the intent of this thesis is to examine the legal,

. political and social legislation which was enacted during
the time period 1870-1990,. the rapid cultural change
among. Canada's aboriginal peoples during the two hundred
years immediately preceding = that period must be
introduced. Indeed, that change provided the impetus for
sa brief discussion of the period 1670-1870 which is

presented in this chapter. ;
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Figure 5 British North America and Rupert's Land, 1866

Source: D.G. Kerr (e@.), A Historical Atlas of Canada (1966)..

The agents, traders, and officers of theyHudSOn‘s Bay Company
were often the first Eufopeans/Eufo-Canadians‘ with whom the
aboriginal peoples of the western prairies and subarctic came into
contact. In many ways, their arrival and activities serﬁedkas the
imitators of change for both the iﬁCur§ive, and indigenous
societies. The processes of socio-cultural change among “the
Athapaskan-speaking peoples of the region, the actions of the
Company's employees, and the traditional social organization of the
aboriginal peoples have been well-documented by batteries of
anthropologists, ethnohistorians, and historians (cf. Bishop, 1974;
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Bishop and Ray,. 1976; Carmack, 1972; Hickerson, 1970; Ray, 1974;

Yerbury, 1986fl Through the use of primary and.original documents

such as the Jesuit Relations (the published correspondence between

the missionaries and Society of Jesus in France) and the archival .
‘records of the Hudson's Bay Company, coupled with the
reconstruction of Athapaskan kinship terminology and social
structdfes, these researchers have provided the current generations
of scholars of indigenous-incursive relations in Canada with a
window, of sorts, on the operatioh.and resuits-of the intercultural

processes of the period.

What. emerges from these studies is an image of Athapaskan life
during the period of 1670-1870 which has been divided into three
periods: prehistoric, protohistoric and historic, each containing
distinctdpatterné of aboriginal/Euro-Canadian relations. During
the prehistoric period which ended in 1680 or so, for example, the
Company ventured into lands tradiﬁionally océupied by the
Athapaskans® and trade between the indigenous - and incursive
populations ensued. Bishop and Ray (1976)‘argue that the arrival
of the Company traders and the bartering exchanges which theyf
‘initially ended the pféhistoric period of subsistence hunting and
trépp;ng. __ ; )

‘The second or protohistoric period 1ésted\from approximately
1680 to 1769 and was marked by increased contact and Frade betwéen
the two societies vis-a-vis the traders and individual hunters and
trappers. As the contact increased and the demands of the traders
exceeded the ability of 1local bands to meet those needs, a
middleman ;ecOnomy emerged: Within local ibands, enterprising

individuals ranged afar to distant bands to engage in the types of

These areas occupied by the present-day Ojibwa, Salteaux,
Western Woods Cree, Beaver, Slavey, Mountain, Dogrib, and
Chipewyan located in both Figure 2 and the corresponding
areas of Rupert's Land and the North-Western Territory in
Figure 5. - '
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trade preferred by the Company's traders. These same independent
individuals provided a valuable conduit and acted as a safety valve
between the two.cultures. Indeed, as they became more involved in
the middleman economy those individuals engaged less and less in
subsistence-oriented activities. The protohistoric-period was
marked by increased exchange of goods and the beginning of

" aboriginal dependency upon those same goods and services.

The third and final period in this schema, the historic period
of 1769 to 1870, was marked by increased contact between the
indigenous and incursive pOpu}ations and may, itself, be divided
‘"further into three sub-periods: early fur trade, competitive fur
trade, and the trading post-dependency periods. Yerbury (1986:10-
16) discusses the problems of delineating between the three major
periods (prehistofic, protohistoric, historic) as well the
compdnehts within each period, as one of - overlapping
characteristics. During the early fur trade period, for examplq,
there appear to be few differences between the middleman era of the
protohistoric period and the early fur trade era of the historic
period other than the intensity of the trade and contact. The
competitive fur trade era was marked by the estaplishment of
numerous trading posts/centres within areas previouzii)occupied by
Athapaskans and increases in both the number of participants and
the amount of the fur harvest. This era was marked by the '’
slaughter of game; notably the beaver and buffalo, by both
aboriginal and Euro-Canadians. Such excesses would lead.to the
eventual extinction of the buffalo and more frequentﬁcycles of

famine for the Athapaskans.

Indeed, as Yerbury (1986:12) notes this period should not be
interpreted as the time during which the significant socio-cultural
change took place as the previous one hundred years had created the
conditions for such change, and begun the integration of Athapaskan

middlemen and others into the Euro-Canadian market economy.
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The excessive and wholesale slaughter of game and fur-bearing
animals by both aboriginal>and non-aboriginal hunxershduringathe
competitive trade era would serve to sew the seeds for those
conditioﬁs necessary . for the emergence 6f thel trading post
dependency era. The competition between the, newly-formed XY
Company (émalgamated with the NorthWest Company in 1804), the lager
NorthWest Company (amalgamated with the Hudson's Bay Company), and
the well-established Hudson's Bay Company promoted the slaughter of
game err a larger spatial zone. This disrupted the carrying
capacity of the region resulting in cycles of famine during which
the tréding posts continued to dispense the trade goods on a credit
basis. This system of credit created both a dependency on the new
trade goods and, a sense of debt from which the Athapaskans could
not expiate themselves. The carrying capacity of the region was
further threatened by thevneed to harvest even more game and fur-
bearing animals to trade for basic §ubsistence goods. This period
would come to a close -as govérnment; agents, missionaries and
settlers moved into the region and the modern period of aid,

dependency and reserves began.9

The Hudson's Bay Company, to use its current .title, exercised
most of the functions of an independent state includiné the minting
" of coinage, issuance of trade rights, and the legislative power to
enact laws and impose sanctions in its role as "absolute Lordes and
Propriétors". In addition to these legislative powérs the Hudson's
Bay Company also exercised quas%—judicial and judicial functions.
Their Charter authorized the Governor and Committee of the Company
to aesignate its officers as Justices empdwered "to judge Company
employees or resident of its territories in both civil and criminal

cases, with mentioned exceptions where the accused were to be sent

This discussion has purposively not included the history
‘of contact between Inuit and Europeans/Euro-Canadians in
the Arctic regions. This course of action was followed
as the period of sustained contact and dependency would
not occur until the late 1800s and“earl¥‘19OQs.
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to England , for trial" (McConnell, 1970:6). These exceptions
included civil cases exceedlng EZOO and criminal cases where the
accused could, upon conv1ctlon, be executed or transported to a
penal colony (Foster, 1989,24,69). ' | L @,i

-

g

. AS the Réd Rivér Settlement gren;jfor example, the Company .
continued to hear civil and criminal cases, designated judicial
«districts (using the existing Company districts), and established

4 a‘de faéto_supe;ior court system in the operation of its General
Quarterly Court of Assiniboia as the Governor's court was to become
anown (Ward 1L966:6). This arrangement would contlnue in operat n

"

unt11 shortly after Manitoba became a province.

. . ‘ ® R

5 -

The excluslve competenqe whlch "the Hudson's Bay Company
enjoyed in civil and criminal natters was to continue unabata}\\
until 1803 when the passing of the Canada Jurisdiction Act
(1803)10_ permitted the - Governor' of ‘Lower Canada - to appoint
territorial judges and grant them triai jurisdiction, but~required‘>
that all criminal trials be heard in Lower' Canads (Quebec). ot, in
exceptional cases,‘in UppersCanada'GOntario). It is intgresting to
note, as did Stanley (1961:17), that while this act assumed that
"crimes committed in the Indian territories were not cognizable by
any jnrisdiction" it did nothing to oorrect;that oversight.

During 1821 the Hudson's Bay Company and theAaCts of its
agents agaln came under Imperlal scrutiny and’ was subjected to

x

changes in legislation. It was to the Company s advantage however,

g

10 . An Act for extending the Jurisdiction of Courts of

Justlce in the Provinces of Lower and Upper Canada, to
‘thé Trial and Punishment of Crimes, and Offenses within
certain parts of North America ad]oining to the said
., Provinces, 43 Geo. III, c. 138, 1803 (Gt.B.), hereafter
" the Canada Jurisdiction Act (1803). » ‘
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that the Fur Trade Act (1821)*! was: enacted as it extehded the
Company s jurlsdlctlon into what was prev1ously known as "Indlan
Terrltory" This effectively gave the’ Hudson s Bay Company control
over those lands which carrently comprise the most of the provinces
of Quebec, Ontario, Manitoba, Saskatchewan, Alberta and British
Columbia _as. well as the Yukbn Territory and the Northwest
"- Territories ‘(less the islands of the Arctic Archipelago).

;Similarly_it established, in 1law, the juriédictidn 6f Canadian
courts over "Indian territory" in practice, however, the Act did
nothlng whlch'"could be construed to affect the rlghts privileges,
authority, or‘Jurlsdlctlon" of the Hudson's Bay Company (Stanley,
1961:17) . '

The overall effect 6f these two pieces of,legisiation was
minimal. While the latter Fur Trade Act (1821) reduced the
cdmpetition betyeen‘thg Hudson's Bay Compaﬁy\ahd,theiNorthwést
Company and established the former's trade monopoly, Officers of
the Hudson's Bay Company continued to deal with all civil and
~criminél matters which came to its att?ntidn as "a matter of
internal corpdrate‘discipline"'pursuant to its 1670 Charter rather
than these two Acts (Foster, 1989:26). An exampléxof this practice
is provided by Foster (1989:24) in the 1842 murder of the clerk in.
charge of Fort Stikine where the Company declined to prosecute due,
primarily, to the expense involved in transferring the accﬁsed to
Canada. Indeed, during the 1803—1857 period the Company did not
attempt to adhére, aCcording to Foster, to the principles- of

English common law of the period.

What mattered was whether you were Indian or White,

company employee or stranger; not whether English law, in

some abstract and lawyerly sense, governed the Indian.
Territories (Foster, 1989:27). ‘

k

1 An Act for Regulatlng the Fur Trade,;and establishing a

Criminal and Civil Jurisdiction within certain parts of
North, America (1 & 2 Geo. IV, c.66, 1821, (Gt.B.),
hereafter the Fur Trade Act (1821). \
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Expanding thes€riminal Jurisdiction: A Test Case

~

~

-(The most noticeable exceptidn to this patternVWas the murder
*btaée iﬁyolving three Metis, Baptise Cadien, Creole La Graisse, and
,Baptise{Jourdain, from Fort Norman near Great Slave.Lake. During
Auiumn, 1831; these three Company empioyeeé departed Fort Norman
for a nearby fishing camp in order to bolster the dwindling food
stocks of the fort. This was a response to the cycle of famine
which was gripping the area since 1833 and‘@ould continue until
1842 (Foster, 1989:28—33). Although, the contemporary accounts of
the évents‘aiffer in maﬁy deiails Foster (1989:27-62) presents a
consensual account of the events, and the subsequent trials, which

is presented here.

buring Decembér, 1835, the three came upon a Hare encampment
wherein they competed with the men for the possession 'and sexual
favours of the Hare women. As the direct and not unforeseeable
result of this competition, jealousy and bad feelings were
‘harboured by both parties. Despite these emotions the two parties
remained in camp together for fourudaYS and the fish which ‘the
accused caught was cached for future transportation to Fort Norpan:
During the early morning hours of the fifth day, the three accused
‘massacred eleven Hare, including women and children, of which one
.of the women was pregnant. The apparent motives surrounded
Cadien's desire for one of the women with whom he had sexual
relations with 1in the past. Cadien apparently convinced his
companions to kill the Hare on the strength of the argument that
they (the Hare) were plotting to kill then.

Baptise Cadien, Creole La Graisse, and Baptise Jourdain
confessed to their parts in the affair and were subsequently
charged with the murders by Fort Norman Chief Trader Donald Ross.
Choosing not to deal with the affair he sent them to Norway House
for his»superior, Sir George Simpson, to deal with. Simpson, for

his part, sought the advice of his Company superiors in England and
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from Lower Canada's Attorney-General. The result were the rather
unusual trials of cadien, La Graisse, and Jourdain .in Trois-

Rivieres during 1838. : : .

It was interesting to‘note that while LA Graisse was taken to
England for trial in 1837 and refurned to Loqér Canada in 1828
where the charges were subsequently dropped, the chérges against
his co~accused remained in‘force. One‘méjor pointlcbntinued to be
argped,' in support of _Cadien and Jourdain, by Trois-ﬁivieres

lawyers Edouara Barnard and Henry Judah, namely:

that the court was without jurisdiction to try the case
on the grounds that neither Cadien nor the Hare Indians
were British subjects, and that Lake Puant, which is how
the lake where they had been killed is described in the
Canadian sources, was not within British territory
(1989:46) .

4

This motion was denied by the senior trial judge, Chief Justice
James Reid, and witnesses would later state that only British

subjects traded at Fort Norman (1989:46) in support of that view.

"The trials eventually ended with the acquittals of La Graisse and

Jourdain and the conviction of Cadien in 1838. The last.accounts
concernihg these three pawns of Empire revealed that Jourdain was
{

rehired by the Hudson's Bay Company, La Graisse returned to the

‘Athabasca region where he died in 1879, and Cadien, whose death

sentence was commuted to transportation to Van Dieman's Land

* (Australia), perished en route to that colony (Foster, 1989:55).

>

It could be advanced that these trials were, in effect, the

first recorded uses of the criminal justice system to promote

imperialist hegemony in Canada. Foster- (1989:45-46) notes "the
unfortunate timing of these trials and the personal/political
beliefs of -the trial Jjudges influenced their Judgenments. The

senior trial ‘judge, Chief Justice James Reid differed from his
colleagues Justice Elzear Bedard and Judge Vallieres de St. Real

~
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who were both critical of the government's approach to the 1838
Rebellion in Lower Canada. Chief Justice Reid was not only a
staunch supporter of the government of the day, but "a man who
! belleved the French majority "represented a menace" that "should be
anglified as quickly as possible" (1989:45). 1Indeed, not only had
Reid passed sentence agalnst a Hudson's Bay Company employee for
the murder of a North -West Company employee in Rupert's Land in
I809, but he was also married to the sister of a prominent
Nor'Wester. Aldthough it may be inferred from this description that
the court's decision had been influenced by political and personal
concerns, it could be employed by both Imperial and Dominion
politicians as justification for expansionist actlons in the North
and the West. It is only fitting to close this part of the

discussion with Foster's final statement that:

As it is, the Case of Baptise Cadien, the only offense
ever tried by a Canadian court during the HBC's licensed
monopoly over the Indian Territories, stands as a little-
known example of how imperial law was enforced in the fur
trade. It is one of the reasons that the long distante
justice of the Canada Jurisdiction Act was never resorted
to again (1989:63). . ' ‘ -

State Expansionism, 1857-1870
(1) The Early Years, 1857-1867

During the same time as the Cadien trial was occurring,
agitation by the recently established Red River Settlement, near
present-day Winnipeg, and the colony of British Columbia attracted
the attention of the Imperial government in London as did the
handling of its Indian "wards". = Applying for a renewal of the
exclusive trade license, required since its merger with the North-
West Company, the Company was the recipient of an amended license

in 1837 which contained the clause that:

such conditions as may enable Her Majesty to grant, for
the purpose of settlement or colonization, any of the
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lands comprised in it,  and with that view...a power
should be reserved even of establishing new colonies: or
provinces within the llmltS comprised in the Charter
(Stanley, 1961:21).

This secfion of the license was not acted upon until 1857 when

the Crown appointed 'a "Select Committee to consider the State of

those British Possessions in North America which are under the -

Administration of the Hudson's Bay Company, or over which they
possess a License to Trade". The Select Committee charged and
acquitted the Company with "exercising an obnoxious monopoly in a
tyrannical manner and with plaéing every obstacle in the way of
colonization and settlement" (Stanley, 1961:21). In?édditionvto

those charges and ever mindful of the waning British interest in

*colonizationh the Select Committee recommended that the Red River

and Saskatchewan settlements should be ceded to the provinces of"
Canada, those <colonies which were only Jjust beginning to
industrialize and flex their untested, nationalistic muscles
(Stanley, 1961:22-25). '

Indeed, rthe Province of Upper Canada “sought to have the
Hudson's Bay Comppny Charter declared null and void during its
protestations to the Colonial Offlce dhrinq 1857 and to the
Judicial Committee of the Privy Counc1l during 1858. It advanced
the argument, through the efforts of Chief Justice Draper and the
Honourable Joseph Cauchon, Commissiener for Crown Lands, that the
Charter's qualificatipn of 1lands "that are noﬁ,élready'actually
possessed by the Subjacteghof any other Christian Prince or State"
was the key to its efforts to have the Soverelgnty cla;ms of both
the Hudson's Bag Company and the BrlElSh crown negated. ' The
Province claimed that French subjects in New France possessed the

lands, granted by <Charles II to the Company, by right of prior

discovery and ocecupation (Stanley, 2961:28). These tlaims Qere, in

turn, countered by, the Hudson's Bay Cempany who claimed their

rights were ensured by over two hundred years of pr1v1lege

2 _
L2
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" The Crown, for its part, adopted a wait-ana-see attitude while
it\gntertaiﬂed legal opinions on the validity of both arguments.
During 1860, however, this attitude changed and negotiations began
in earnegt with the Crown acting as a mediator between canada and
the Company. -Concurrently, the Crown began to.enact the British
Norgh America Act (1867)1'%, hereafter the Constitution Act (1867),
which would permit not only the political development of the
Dominion of Canada but the acquisition ofmfhe‘Company's land and’
the Indian Territory. This latter notion is expllclt within §l46
of the Constitution Act (1867) which reads:

It shall be lawful for the Queen by and with the advice
of Her Majesty's Most Honourable Privy Council...and on
address from the Houses of the Parliament of Canada, and
from the respective Legislatures. of the 'Colonies or
Provinces of Newfoundland, Prince Edward Island, and ~
British Columbia, to’admit those Colonies or Provinces or
any of them, into the Union, and on Address from .the
Houses of Parliament of Canada to admit Rupert's Land and
the North-western Territory, or either of them, into the
Union, and on such Terms and Conditions in each case as
are in the Addresses expressed and as the Queen thinks
fit to approve, subject to the provisions of-this Act;
and the Provisions of any Order-in-Council in that behalf
shall have effect as if they had been enacted by .the
-Parliament of the United Kingdom of great Britain and
Ireland.

\

The Company eventually offered "to surrender their territorial
claims for equitable compensation" (Stanley, 1961:29-34), but their’
agreement on what exactly constitutes equity would delay that
surrender to the Crown until March 9th, 1869. Jt. was shortly
thereafter that the Parliament in Westmihster enactéd the Rupert's

Land Act (1868)13 which would serve as the enabling legislation

12 An Act for the Union. of cCanada, Nova chtia and New
Brunswick, and the Government thereof; and for Purposes
connected therewith, 30 Victoria, c¢.3, 1867 (Gt. Bﬁ%
hereafter the Constitution Act (1867). 2

13 Rupert's Land Act, 31-32 Victoria, c.105, 1868 (Gt.B.)

hereafter the Rupert's Land Act (1868). :
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for the British Crown to accept the Hudson's Bay Company surrender
-of its lands and privileges and their subsequent transfer to the
Dominion of Canada.

]

The Domlnlon acted qu1ckly to ensure that the trahsfer of the
former Company lands would not be delayed in any fashion. Tm&
fledgling Dominion governmentrln Ottawa enacted its own enablﬁné
legislation, the Temporar} Government ACtJ. (2869)14 which
complemented §146 of the earlier~Constirutidn ACt (1867).

Reviewing those events which were oécSrrihg'simultaneous,go
the negotiations provides for an understanding of the sense of
urgency and pressure to affect the gurrender- tha% was felt by all
partiesg. Continuing throughout the term of the negotlatlons were
' the American efforts, grounded within their pellef in a "Manifest
‘Destiny”, to exploit and control the resources of the reglon.
Beginning ‘with cross- border 1ncursxons by frontlersmen, whlsky~
traders, and gun-runners, the Amerlcan efforts culmlnated w1tﬁ
their House of Representatives passing a Bill in 1866 that provided
for "the admission of the States of Nova Scgtia, New Brunswick,
Canada East and Canada West, and for the organization of the
‘ territoriés ef Selkirk, Saskatchewan and *Columbia", énd"%ncluéedl

the revealing clause: ' ' , ' | e

Article XI. The United States will pay ten millions ofa
dollars to the Hudson's Bay Company in full discharge of
all claims to territory or jurisdiction in North America,
'whether founded on the charter of the Company, or any
treaty, law or usage (Stanley, 1961:35-37).

Indeed, the American purchase of Alaska from Imperial Russia

s

14 An Act for the Temporary Government of Rupert's Land and

the North-Western Territory when United with Canada,
Statutes of cCanada, 32 & 33 Victoria, «c¢.3, 189,
hereafter the Temporary Government Act (1869).
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ilfastrates:their‘willlngness to negotiate the purchase of North
America. canada, in tufnx;resppgded by increasing its negotiating
préssure in hopes of secﬁrihg’the transfer of Rupert!s Land and the
North—West Terrltories to Great Britain, while the latter followed
1ts establlshed routine of dispatching a battallqn of - heavya

'1nfanﬁﬁ£ from the Royal Canadlap Regiment, to treate an Imperial

presence at Fort Garry ‘ _— - : T s

: & ) _ ° -
'(ii)é The Final Yeafrs, 1867-70 )

From these ‘discussions; it may beipossible to infer that:

-

‘anfederatlon was heralded with a sigh of relief by the Imperlal

' government and -one of exasperatlon and confusion by the Domlnlon

government. in regards to, the adm1n1Stratlon of justlce and the
manggememt of Indian affalrs §91(24) of the Constltutlon Act

(1867) granted exc1u51ve jurlsdiction over Indians and- lands“

reserved for Indlans .and the enactment of criminal législation to

the federal governmé%t while the’ provinces would be responslble for

\thewadmln;striglon of jystice’ ({such as police, courts,’and some

correctional services) within their jurisdictions.

while the Constitution Act (1867) unified the Provin@es 'of

>

N

Upper and Lower Canada, Neova Scotia and New Brunswick and thereby

. created the Dominion of Canada, it contained only a single

reference to the new nation's expansion to the north ‘and west.
Within the meanLng and 1ntent of §146 of that Act the future growth
and development of Canada was assured. This latter notion is
explicit within §146 of the Constltutlon Act (1867) which reads:

It shall be lawful for the Queen by and with the advice
of Her Majesty's Most Honourable Privy Council...and on
address from the Houses of the Parliament of Canada, and
from™ the respectlve Legislatures of the Colonles or
Provinces of Newfoundland, Prince Edward Island, and
British Columbia, to admit those Colonles or Prov1nces or
any “of them, into the Union, -and on Address from the
Houses of Parllament of Canada to admlt Rupert's Land and

-
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the North-western Territory, or either of them, into the
Union, and on such Terms and Conditions in each case as
are in the Addresses expressed and as the Queen thinks
fit to approve, subject to: the provisions of this Act;
and the Provisions of any Order-in-Council in that. behalf
shall have effect as if they had been enacted by the
Parliament of the United Kingdom of Great Britain and
Ireland. -

| | . o
The Dominion acted swiftly and unilaterally to ensure their
entry into the Union through the passage of the Temporary
Government Act (1869). As shown here, this Act was wholly
inadequate for governance but, having provided for the appointment
of a Lieutenant-Governor, the North-West Council, and the
administration of justice, its rhetoric was adequate for political
purposes in Canada. The Prime Minister of the day, Sir John A.
Macdonald, recognized this fact, stating: ; !
It was passed simply for the purposes of having somethind
like an organization ready, something like the rudime%ts
., of a Government,»from the time the Territory was admit §d
‘into the Dominion, it being understood that the 'Act
should continue in force only until the end of the
present session of Parliament.... The government felt
they were not in a position from acquaintance with the’
circumstances of the country and wants of its people, to

settle anything 1like a fixed- constitution upon thew
Territory (in Bovey, 1967:21).

. ‘ /
Unfortunately %or Macdonald as Bovey. (19671 and Stanley (196£t//
point out, the Government of Canada was soon forced to make a rapid
"vaualntance w1th ‘the 01rcumstances of the country and wants of
its people" as this Act may have contributed to the emot;ons

which, in turn, surfaced in the first Riel Rebellioh.l!®

15 Having a rebellion thrust upon them, Canadian politicians

soon began to understand some of the issues throughout
the region, notably those in the Red River Settlement,
and eventually passed the Manitoba *Act, 34 Victoria,
c.16, (1870).
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Figure 6 Red River Settlement, 1870.

Source: George F.G. Stanley, The Birth of Western Canada: A
History of the Riel Rebellions (1961). . C

While the Temporary Government Act (1869) contained the
necessary provisions for the administration of justice within §2 of

that Act, which reads in part:

It shall be lawful for the Governor... to authorize and
empower such Officer as he may from time to time appoint
as Lieutenant-Governor of the North-West Territories, to
make provision for the administration of justice therein,
and generally to make, ordain and establish all such
Laws, Institutions and Ordinances as may be necessary for

- the Peace, Order and good Government of Her Majesty's
subjects and others therein (in Ward, 1966:12),

the .Canadian government of the day failed to take the immediate
steps to effect that administration. Even though two Orders-in-
Council (August 10, 1870, 1871, no.20, p. 25; and September 13,
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1870, 1871 no. 20. p.- 26f were 1issued which authorized the
appointment of Jjustices of the peace the senior éovernment
bureaucrat, Lieutenant-Governor.Adam G. Archibald, did very little
to:’ '

exercise these .powers but appoint Johnson [as Recorder]
and. name six justices. It would be useless to do more
until a territorial poelice force was established to
enforce the rule of law (Ward, 1966:14-15).

The customary ﬁractice, 1n regards to the rule of law, was to defer ﬁ
to existing Hudson's Bay Company judicial arrangements. Although
several inspectors and a commission of inquiry would recommend
changee in the administration of justice, such as the eppoinrment
of additional magistrates and the establishment of a inilitary;
detachment of up to 500 mounted rifles to keep the peace and h
preserve British/Canadian sovereignty (Ward, 1966:15-19), no(

serious changes would occur in the administration of justice until °
1873. S ) -

These rather Machiavellian actions would culminate with the
transfer of the region to Canada through Her Majesty's Order-in-
Council Admitting Rupert's Land and the North-West Territory into
the Union, (July 23, 1870). Canadian acceptance of these lands
would occur with the passege of the Northwest Territories Act
(1870)1® and the Manitoba Act (1870).%7 While both Acts
fortified the Canadian title to the region for external purposes,
they had the internal effect of merely forestalling the ethnic
confrontation between the Canadian state and the emerging Metis

nation under Louis David Riel and others until 1885.

«
North-West Territories Act, Statutes of Canada, 32-33
Victoria, c.3, 1870, hereafter the North-West Terrltorles
Act (1870) and/or NWT Act (1870) .

16

17 Manitoba Act, Statutes of Canada, 34 Victoria, c.16,
1870, hereafter the Manitoba Act (1870).
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Ind}ans and Eskimos, 1670-1870

Since their reséective arrivals in North America, the various
European nations have pursued approaches towards fhe‘aboriginal
peoples they encountered which, -although differing in technique,
were based within the philosophies of congquest and 'colonization
(cf. Asch, 1984; Boldt and Long, 1985; Cox, 1988; Fisher and ’
Coates, 1988; Frideres, 1988; Getty and Lussier, 1983; Hawkes,
1989; Little Bear, Boldt and Long, 1984; Moore, 1978; Morse, 1989;

Ponfing, 1986; Watkins, 1977). These approaches have ranged from

_the earlier voyages -of exploration, wherein the "savagés"

encountered were often kidnappéd and brought back to Europe, to the
use of controlling legislation, albeit without the knowledge or
informed consent of the aboriginal peoples.

This history of contact has %een marked by attempts to
establish not only a European cultural presence but a cultural
superiority over the aboriginal peoples they encountered. Beginning

with the various explorers, traders, missionaries and governments
(3

.this myth has been inculcated among both native and non-native

population (Marule, 1984; Ryser, 1984; Tobias, 1983; Upton, 1973).
Sturtevant (1980:47-49), for example, presents a tyéical, early
account of European/Aboriginal contact, in this cése Labrador
Tnuit, of North America. Although lengthy, it is presented here in
its entirety as it illustrates a European/Euro- Canadlan perspective

which would survive into the late 1920s

In thist*year 1566 there arrived at Antwerp, by ship from
Zealand, a savage woman (a small person) tegether with
her 11tt1e daughter, and she is" shaped and clothed as
this picture shows, and was found in Nova Terra which is
a new district first discovered by the French and
Portuguese a few years ago, and this woman with her
husband and -Fittle child were met by the French (who had
.voyaged teo this district and came ashore and sought
t*wonderful things), and the husbafd was shot through his
body with an arrow. - However he would net surrender but
. took his stand Pravely.- to defend hlmself and in this

e
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skirmish he was severely wounded in the side by another
Frenchman with. a broadsword, then he took his blood froom
his side in his hand and llcked it out of his .hand, and
todk his stand to defend himself still more fiercely than
before. Finally he was struck and wounded in his throat
so severely that he fell to the ground and died from this
wound. This man was 12 feet tall and had in twelve days
killed eleven [12] people with his own hand Frenchmen
and Portuguese, in order to eat thenm, because they like
to eat no. flesh better than human flesh. - And as they
seized the woman she took her stand as if she were
completely raving and mad because of her child whom she
wvould have to leave behind when the sailors took her away
- to the ship, as though she would rather lose her 1life
than leave her child behind. Because she was so mad,
~ they let her alone a bit; she went to the spot where she
had concealed her chilqd, then she was calmer than before,
"then they took the woman with her away; and none of the
frenchmen could understand a 51ngle word of hers or speak
with ‘her at all. But she was taught enough in 8 months
.that it was known that 'she had eaten many men. Her
~€lothiny is made of seal skins in the manner shown by
this picture.:- the pa1nt marks she has on her face are
egtirely blue, like sky blue, and these the husband makes
on his wife [when he takes her for his wife] so that he
can recognize her [his wife] by them, for otherwise they
run among one another like beasts, and the marks cannot
be taken off again with any substance. these marks are
made with the julce of a plant which grows in the
country. Her -body is yellow-brown like the half Moors.
The woman was twenty years old when she was captured in
the year 66 in August, the child 7 years. Let us thank
God the Almighty for His blessings that He- ‘has
enlightened us with His word so that we are not such
- savage people and man-eaters as are in this district,
that this woman was' captured and brought out of there
since she knows nothing of the trug God but lives almost
. more wickedly than the beasts. God grant that she be
- converted to acknowledge ‘'Him. Amen (Sturtevant, 1980:48-
49). : - -

More "enlightened" approaches to dealing with the abofiginal
peoples may' be found ini the "legislative approach" of the
niheteenth’ "and twentieth cenfuries. Yet, the extent and
:effectiveness of that myth of European/Euro-Canadian superiority or
"great lie" (Little Bear, ‘Boldt and Long, 1984:25) has been
enormous, indeed it has been internalized by many individuals and

H

groups among the Native pqpulation.

70



R
o
%
oy

Y

Gurren@ Can@dlan pollcy towards aborlglnal peoples and thelr

lands may hawve thelr origins 1n the colonial efforts of the ancien

America.

aborlglnal peoples from the avariciousness. of” the Fur traders, and;'L

(2) to a551m11ate them (the aborlglnal peoples): 1nto the malnstream'

- " . there were two polemlc approaches to their reallzatlon. the Jesuit =~ .-

! regime gf New France and the lmperlal governing of Brltlsh North

French colonists in Canada, according to Moore (1978),

“initially sought: - -

p 5
&

-mutual peace and prosperity through the cultivation of

military and commercial alliances with the natives. The

French then wanted to “civilize"™ the Indians by
introducing .them to Christianity and the material goods

of European society (1978:6).

g1 oo >

o The objects of their policies were two-part: (1) to protect¥ the

of the colonies act1v1t1es. Just as their policies had two goals

order of the Roman Catholic church sought toﬂlsolate the\aborfglnal

peoples on “reserves" wherein they could become c1V1llzed whlle the

oppos1te viewpoint, Such as expressed by officials of the Colony,

was - based upon immedlate integration and assimilation. 18 - One

major point of contention between the European and aborfbinﬁlc

a

)

18

W . : .
The Jesuits owned and operated an early "reserve" on
their seigneury at Sillery, near present-day Quebec City,

‘whlch was the forerunner of the modern Canadian Reserve.

Within the confines of the seigneury the aboriginal
peopled were . able to exercise fishing, hunting and
trapplng rights unfiolested but were unable to convey the
land in any fashion to others without Jesuit permlss1on
The Jesuits would attempt:-to educate and convert to
Catholicism the population of the seigneury (Stanley,
1950; Moore, 1978)..

On the other hand, the Colonial officials were

1preoccup1ed with the fur trade regulating the effects of
_the liquor and firearms trade between the colonlsts and

the aboriginal peoples, and acquiring. title to the vast

‘lands of the region. Other efforts of the Colonial

government were aimed at securing the military-political

“alliances necessary to reduce British influences and to

"francisize" the aboriginal population.
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leadership was the title to the land and its conveyance: French
officiqls steadfastly refused to recognize aboriginalrtitle and
transferred title to . the British thfough ~the Articles of
capitulation (1759) and the Tweaty of Paris (1763)..

Although the colonial government of Imperial Britain shared

‘;ihe goals of the defeated.anc1en regime, namely to "protect the

rights of the natives, then to bring them into "white" society as
"c1v1llzed Chrlstlans" (Moore, 1978:10), it recognized that the key -
to malntalnlng 1ts ‘new colony was to be found kn good relations
with the aboriginal populations.- The major aboriginal resentment,
of*the period, appeared to be the transfer or conveyance of their

lands by the French without their part1c1patlon or knowledge, ‘which

~may have contrlbuted to the enactment of the Royal Proclamatlon orf

P

October 7, 1763.
Through this instrument the British Crown intended to prove,
to all concerned, that it was both the legitimate and most

benevolent authority in the region. Indeed, the Royal Proclamation

‘was explicit in_itsdwording concerning "Indian Lands" when it

steted: -

And whereas it is just-and reasonable, and essential
to our Interest, and the Security of our €olonies, that
the several Nations or Tribes of Indians with whom We are
connected, and who live under our Protection, should not
be molested or d1sturbed in the Possession of such Parts
of Our Domlnlons anq Territories as, not having been
ceded to or purchased, by Us, are reserved to them, or any
of them, as their Hunting Grounds ..And We do further
declare it to be Our Royal Will and Pleasure, for the
present aforesaid, to ‘reserve under our Soverelgnty,
Protection, and Domlnlon, for the use ‘of the said
Indians, all the Lands and Territories not included
within the Limits. of Our said Three new Governments, or
within the Limits of the Territory granted to the
Hudson's Bay Company, as also the Lands and Territories
lying to the Westward of the Sources of the Rivers and
North West as aforesaid (in Getty and Lussier, 1983:33-
34).
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Seen by many people, aboriginal and non—aboriginal,alike,'as
the "Indian~Chatter of Rights", the Royal Proclamation set‘fhe tone
for relagions between the colonies and its aboriginal neighbours
which would continue until 1867 and cConfederation. However,
goodwill expressed by the Royal Proclamation was countered by the
creation of Indian Department, the foreruhher of the Department of
Indian Affairs and Northern Development, and the beliefs of it's
bureaucratic and political masters, such as those expressed by
Chief Superintendent Darling in 1828 and the Lieutenant-Governor of
" Upper Canada, Sir James KemptAin 1929. Moore (1978) presents the
former's beliefs, for eXamble, stating that:

the Indians deserved the protection of the "Crown as
"part-citizens"™ not merely allies or wards. The
administration, therefore looked upon the natives, at
this time, as people who were unable to assume the rights

and obligations of "full citizens", but who, once
"civilized", could adopt such status. Department
officials saw Christianity, llteracy,' farming -or

industrial labour, patriotism and civic responsibility,
as the components of civilization that the Indians had to
learn before attaining "true citizenship" (Moore, -
1978:24) . «

The latter, Sir James Kempt, possessed both the belief and the

ability to transform those beliefs into action. He recommended:

(1) To <collect the 1Indians in considerable
numbers, and to settle them in villages, with
a due portlon of land for their cultlvatlon
and support

(2) To make such provision for their religious
improvement, education and instruction in
husbandry as circumstances may from time to
time require.

(3) To afford them, such assistance in building
their houses, rations, and in procuring such
seed and- agricultural implements as may be
necessary, commuting, when practicable, a
portion of their presents for the latter (in
Moore, 1978:25),
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which were to come to fruition as the Manitoulin Island Experiment -

of 1836. This experimént was the first attempt at isolating thé
aboriginal peoples in order to.protect them from and assimilate
then into the\Canadian’society of the period. The fact thaf the
Ojibwa who were resettled on Manitoulin Island had neither the
desire to nor a tradition of agriculture was, somehow, overlooked

by the well-meaning officials in Upper Canada and may be seen as a

reason for the failure of this experiment in, what some have’

termed, "early apartheid" (Moore, 1978:1,24-28).

During the decade of the 1850s, the legislatures of both Upper
and Lower Canada passed separate Acts to "protect" the aboriginal
peoples within their respective jurisdictions. In Lower Canada,

the 1legislature passed two Acts, .the first, the Indian Land

Protection Act (1850),19 may ~ have contributed to the"

discriminatory practices inherent in recent and current versions of

the Indian Act as it defined Indian status along ra®e, gender and

marital lines.

Tﬂe second Act, the Gradual Civiliéation Act (1857),20 was
without question, the strongest pre-Confederation attempt ‘at the
"legislative integration" to emerge from either Lower or  Upper
Canada. It re-defined Indian status to include the new definition

of a "franchised Indian" as someone whom a, Commissioner for Indian

Affairs has examined and found to be: ) _

any such Indian of the male sex, and not under twenty-one
years of age, is able to speak, read and write either

19 An Act for the Better Protection of the Lands and
Property of Indians 1in Lower Canada,, Statutes of the
Province of Canada, 13-14 Victoria, c:42, 1850, hereafter
the Indian Lands Protection Act (1850).

20

An Act for the gradual Civilization of the Indian tribes
in the Canadas, Statutes of the Province of Canada, 20
Victoria, c.26, 1857, hereafter the Gradual Civilization
Act (1857). C ,

» 74



english or french language readily and well, and is
sufficiently advanced in the -elementary branches of
education and is of good moral character and free from
debt (Gradual civilization Act (1857), §2(3)).

In addition to these qualifications, franchised 1Indians were

offered financial inducements and land to franchised Indians.

The legislature in Upper Canada, on the other hand, pasged
‘Indian Protection Act ' (1850) 21 only two months after its
counterpart in Lower Canada. This Act contained 'specific
provisions, however, to protect the lands of those aboriginal and

non-aboriginal persons who have inter-married.

During the decade of - the 1860s, the 1legislation concerning
Inaian% and their lands within the two Provinces was consolidated
and followed _By legislation which ‘were in force within both
Jjurisdictions. The Imperial .statyte Indian Lénds Act (1860)%2
served as the pro@enitér of the moggrn system of Indian reserves in

Canada. While this Act detailed the necessary pre-conditions for

the sale or together conveyance of Indian lands, it was\énactéd not

only with the purpose of protectihg the aboriginal pZoples ﬁf
JCanada, but fully cognizant of the ever-changing geo-politjical

5
conditions of the period sought to secure: =

the north-western territory against the threat of
American expansion by solidifying,the Indian's allegiance
to the British Monarch....[However] 1Indian Affairs
administrators from 1861 through 1864 strove to
consolidate their authority over the lands and resources.

2¥ An Act for the Protection of the Indians in Upper Canada
from Imposition, and the Property Occupied or Enjoyed by
them from Trespass and Injury, Statutes of the Province
of Canada, 13-14 Victoria, c¢.74, 1850, hereafter the
Indian Protection Act (1850). .

22

An Act respecting the Management of Indian Lands and

Property, 23 Victoria, c.151, 1860 (Gt.B.), hereafter the.

Indian Lands Act 41860).
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of the Indian's reserves and to protect the North-West
- against invasion by the powerful Union troops of the
-2 United States (Moore, 1978:57-58). )
- : _ . S
. : : %

This introduction to the early statutes affecting not only
Indians and their lands but the entire Northwest Territories has
accomplished more than a mere appraisal of the legislation, indeed,
it has provided an insight into the ways in which ethnicity,
specifically Indians as an ethnic group, have been perceived by
European/Euro-Canadian society. . Simi:dlarly, this discussion has
provided an introduction into the historical use of unilateral
legislation to deal with perceived threats to. the expansion of
canada from, both, within the nation‘(Indians and lands reserved
for Indians) and from. those external forces (commercially and

militarily) within the United States.

Unfortunately for the Dominion government and the aboriginal
peoples, twbhpoints have yet to be resolved, namely: the resolution
of land claims, ‘and the role of aboriginal law and legal beliefs

within the broader Canadian scope.

Indeed, if one were to examine these events in light of
Motyl's (1987) three research foci, it would be possible to
interprét, as did historian Stanley (1961), that increases in the
frequency and intensity of the American intefventions throughout
the region provided the impetus for the Dominion government's
sudden action in the prairies and subarctic. Althoujh, previously
: thefe were whisky—traders and wolf-trappers in the area, once their
influence was coupled with that of increasiﬁgly large numbers of
settlers and men-under-arms on the American prairies and the recent
] purchase of Alaska from Imperial Russia, these events could have
sérvea as a direct threat to the sovereignty of the Dominion. The
canadian state, in the form of the Dominion government, reacted té
the increasing numbers of aboriginal peoples of whom it had become

aware through the enactment of 1egislatioﬁ%%hich was based solely
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. along ethnic 1lines and. sought to ‘"protect, c¢ivilize, and
assimilate" those aboriginal ' peoples thought to be more

" responsible.

The enacted legislation clearly illustrated the Dominion
government's desire to deal arbitrarily and unilaterally on the
issues of Indian ethnicity and the notion of sovereignty for
westerners. The continuous rounds of negotiations between the
Imperial government, the Dominion government, and the.Hudson's Bay
Company similarly;illustrated the .Dominion government's desire to

ensure it posseSsed the vast prairies and Northern taiga.

77 B fi*- )



CHAPTER VI

‘e .

CANADA ACQUIRES ITS COLONIES, 1870-1930

The history of Euro-Canadian/aboriginal relations 'since the
first and second Riel“Rebellions in 1869-70 and 1885 to the present
are believed to have been influenced by "the great 1lie" of
European/Euro-Canadian cultural and racialusuperiority over native
peoples (introduced in Chapter V). The policies of the Bureau of
Indian Affairs, with its subsequent ofganizational titles and
additions, for example, have been predicated on earlier Province of
Lower Canada goals which held that:

Protection, civilization, and assimilation have always
been the goals of Canada's Indian Policy. These goals
‘were established by governments which believed that
Indians were incapable of dealing with persons of
European ancestry without being exploited. Therefore,
the government of Canada had to protect the person and :
property of the Indian from exploitation by the European, /
which meant that the Indian was to have a special status

in the political and social structure of Canada LToblas
1983:39) * C

These policy goals were‘supported by-the exclusive power of
the Dominion;government to enact‘aﬁd amend legislation affecting
the aboriginal peoples of Canada, mobilize and depley troéps or
police to deal with reealcitrant Native groups, and the actions.of
its Indian Agents 1n every aspect of the cultural, econonmic,
political and social spheres of aboriginal life. Within the former
area, legislative control, the power of‘therDomlnion*government is
best illustrated by thé six major revisions to the Indian Act?3
between 1876 and the outbireak of the Second World War. These

revisions, for example,,lncluded the definitions ‘and ellgibility

23 Altheugh An Act to Amend the Indian Act, 1985 (Can.), .

c.27 has since been enacted, the Indian Act, R.S.C. 1970,
c. I-6, hereafter the Indlan Act (1970), remalns the most
»commonly referred Act.
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" for Indian status, the loss of such status by aboriginal women who,
until recent years, married Euro-Canadian men, and the re-

definition of Inuit as Indians! ‘ ; : N

Ny

This chaptef will bring forth those processes of ch;nﬁe which
had been initiated during the 1870-1930 period and their effects on
regional stability and ethnic hegemony. Paramount to this
discussion is an examination not only of the role o¢f federal
legislation, but the roles of the police and 1:t;::he courts 1in
attaining the Dominion government's national policies, incjutding
the peacefﬁl assimilation of the Northwest Territdries into the-

Canadian polity (Jenness, 1964, 1968; Morrison, 1973).

(i) The Rebellions and the Intervening Years, 1870-1885

The period of 1870~1885 may seen as the fgestatiqn' period of
the newly-conceived Northwest Territories. The vast tracts of land
known as Rupert's Land and the North-West Territories wefe conveyed
- to Canada by an Imperial Order-In-Council in 1é7o and the flédgling'°
Dominion enacted legislation to soiidify its grasp upon those new
lands. Although ‘titulaf control exercised by the appointed
Northwest Council, the new lands would be administered through
N.W.T. Branch of the federal Depdrtment of the Interior and, in the
case- of the aborigindl peoples, the agents and officers 6f the
Bureau of Indian Affairs. Yet, two related events occurring at the
two respective ends of this period would continﬁe‘to influence the

shape of aboriginal-government relations to the present day.

"The two Riel Rebellions of‘i869—1870 and 1885 (although the
latter is officially known as the North-West Rebellion'of'1885) may
be interpreted as expressions of the ethnogenesis, or metissage of
both the Metis and the Metis Nation in Canada. 1Indeed, the origins
of éanadafs modern Indian policy may be traced back to the latter
"instance of aboriginal resistance to the cCanadian state (2llen,
1983; Driben, 1986; Frideres, 1988; Peterson and Brown, 1985;
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" Ponting, 1986; Tobias, 1983, 1988).

The aboriginal’perspecéive; rather than the: Euro~Canadian
view, of both these two event§ and the developmental state of
aboriginal society at the time may be explained using any three
related approaches: Herbert Blumer's (1969) concept of social
movement, Mary Helms' (1969) notion of a purchase society, Anthony
F.C. Wallace's definition of a revitalization movement. Blumer

(1969), for example, notes that social movements may be viewed as:

. collective enterprises to establish a new order of life.
They have their inception in a condition of unrest, and
derive ° their motive power on one ., hand from
dissatisfaction with the current form of 1life, and on the .
other hand, from wishes and hopes for a new scheme or
~system of 1living. The career of a social movement
depicts the emergence of a new order of life. 1In its
beginning, a social movement is amorphous, poorly
organized, and without form; the collective behaviour is
on the primitive level that we have already discussed,
and the mechanisms of interaction are the elementary,
spontaneous mechanisms of which we have spoken. As a
social movement develops, it takes. on the character of a
society. It acquires organization and form, a body of .
customs and traditions, established leadership, an
enduring division of 1labour, social rules anmd social
values - in short, a culture, a social organization,fand
a new scheme of life (1969:8).

’ Anthropologist Helms (1969), on the other hand, presents the
notion of a "purchase society" which she argles may be used as a
framework within which to "analyze simple societies living on-the
economic frontiers of both agrarian.and industrializing states"
(Helms, 1969:325). Such a society is similar té‘a peasant society,
according to Helms (1969:325), as both societies operate-outside
the economic controls of their neighbouring agrarian and industrial
.states. She notes, 1in general terms,‘thét purchase societies
differ from the latter catégory as thef owe no formal political

“allegiance to the neighbouring states but are involved in informal.

-trading arrangements with either their agrarian or industrial
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neighbours. Yet, for a purchase society to continue it required
' ‘stability within three areas: the political leadership and its
relative autonomy, the volume of surplus goods for trade, and the

trading value of those same surplus goods.

In his 1986 essay concerning Louis Riel and the Metis Nation,
Paul Driben takes an ethnohistorical approach tovunderstanding the
social disorganization and cultural stress which Western aboriginal
peoples. (Indian andgMetis alike) were undergoing as the result of
Euro-Canadian expansionism. Driben felt that Metis society prior
to the first Riel Rebellion, 1869-1870, was aptly described by
Helms' notion of a purchase society, but that their society wasd
undergoing a period of revitalization which erupted in violence
during both this and the second Riel Rebellion in 1885.

Wallace, an eminent anthropoYogist concerned with how
aboriginal societies adapt themselves during .periods of intense
cultural disorganization and individual stress, presents the
concept of a "revitalization movement" as the mechanism for that
rebuilding. ..A revitalization mévement, aqcording"to wallace
(1956), 1is a recurrent phenomena’which seeks to recohstruct-the
society through a return to earlier values and beliefs (cf. Adas,
‘1979; Jorgenson;‘1§7l; Mooney, 1965; Worsley, 1968). 1Indeed, this
phenomena is one of five overlapping stages in a process of change.

These include:

(1) The Steady State: Social and cultural forces exist
in a dynamic equilibrium. Cultural change takes place in
a slow and orderly fashion, maintaining the integrity of
the society and keeping personal levels of stress within
tolerable levels.
n

(2) The Period of Increased Individual Stress: Occurs
when the cultural system-can no longer satisfy the needs
of its members. This happens when the system is pushed
out of equilibrium because of an epidemic, invasion, or
some other disruptive force.

81



e

.(3) The Period of Cultural Distortion: Marked by
ineffective and piecemeal attempts to reduce stress and
restore equilibrium to the system. Special interest
groups may try to set the system aright, but efforts ,
usually lead to more disorganization and stress.

(4) The Period of Revitalization: . Takes place once
people realize their culture is maladaptive. But success
is not always guaranteed; instead, it depends on the
completion of a number of tasks. First, a code must be
formulated that proposes .a blueprint for a better

society. Second, the code must be communicated to win
converts. Third, the cenverts must be organized "into
disciples and followers. - Fourth, the movement must be

defended by modifying the code or, if necessary, by
force. Fifth, a cultural transformation must take place
so that .the "new" blueprint culture replaces the "old"
maladaptive one. Finally, the movement must be
routinized so that the new culture establishes its own
methods for ‘handling change. .

(5) The New Steady State: This occurs when social
disorganization and personal stress return to tolerable
levels, and a new dynamic equilibrium 1is restored
(Driben, 1986:69).

Revitalization movements may be found, for example, within the
Ghost Dance phenomena among the Seneca (Wallace, 1972) and Sioux
(Mooney, 1965) in North America as well as the five South Pacific .
rebellions reported by Adas (1979).

During the period shortly before and between the two Riel
Rebellions was a period of intense social change for the aboriginal
societies throughout the Plains and the aboriginal socigties were
being transformed from purchase societies into dependent societies.
Many scbolars‘have noted that the old order, deduced to be a stegdy
stafe to use Wallace's terms, was being threatened by the agrarian
expahsion into the West (Driben, 1986; Dyck, 1970, 1986;'Gibbons
and Ponting, 1986). The Hudson's Bay Company stranglehold upon the
trade between the two societies was looseping as the cCanadian

nation and settlers began to move westward.
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Figure 7 Canada and its Territories, 1882.

Source: Geoffrey Matthews and Robert Morwxow Jr., Canada and the
World: An Atlas Resource, (1985).
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The Dominion government was successful in its efforts to
avoid, or at least forestall, the problems encountered by the
Americans®in contacts with the aboriginal peoples living in their

western territories. The Crown set itself, above both the\Company'

and the existing aboriginal leadership, as the new. political order |

in the region. Pursuing the policy goals of protection,
civilization, and assimilation for its Indian wards, the Crown was
-ablé to forestall events, éuch as those in Montana during 1865

where a series of reciprocal murders took place, which:

'
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hardened the white population of that territory, indeed, -
conditioned and encouraged them to kill Indians in the
interest of future - white 'peace, prosperity and
progress." Often the killers were hailed as heroes,
contributing to a stable society and helping to protect

innocent and defenceless whité women and children (Allen,
1983:229).

e

This change in political structure and authority patterns was

followed by the decreasing value of aborlglnal ‘trade qpods, such as

buffalo meat and fur, as the agr1cultural base.of the ‘Red River

Colony was barely sufficient to meet the demands of most of its

inhabitants, let alone to permit trade. Thus, not enly was,tﬁe

volume ©of trade'reduced~but the wvalue of that trade began to
decrease. v ‘ )

160
b Ame—

Flgure 'R The Canadian West, 1870-1894.

L‘

Source: George Stanley, The Birth of Western canada: A History of
» the R1e1 Rebellions: (1961)

[
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' While the Indian transition from'a purchasé society was more
gradual than that of the Metis, it‘ may be, deduced from this
"discussion that they, too, were underg01ng a period of individual
stress and cultural distortion. The new rsettlers from Canada
brought with them'another threat to the establlshed Metls order;
the Anglo- Canadlan system of .land tenure and measurement. This‘
‘change in land allocation and reglstratlon confllcted sharply w1th"‘
the established seigneury-based system of land use practlsed by the
Metis. These changes, when coupled with the failures of both the
crops of the new colony and the Metis buffalo hunts durlng the
period of 1868- 1872, ‘contributed to feelings of increased
individual stress and culgural distortion (Wallace ‘1972), and the

creation of the social movement which exploded as the Metis

-

. "resisted the Canadian state.

In partial response to the armed resistance towards these
changes by the Red River Metis, the Dominion government enactéd the'
Manitoba Act (1870).°% An exercise in expediency, the Manitoba
Act Yl%?O) created the "postage stamp" sized province of Manitoba,
calmed the Metis leadership, and:.

returned the greater part of the Northwest Territories to
the form of government that Ottawa first intended for the
whole [territories]; it enabled Canada to take over all
the interior of British North America with relative ease
although with more trouble and expense than first
anticipated....It created a legal entity with the name of
the North West Territories. But beyond the boundaries of
the province of Manitoba effective government remained =
algost completely unknown (Bovey, 1967:26-27).

By means of this statute the Dominion govérnment created a new
jurisdictional term, a "territory", for hoth Canada and Great

Britain. Sir John A. Macdonald managed to both diffuse the Meti:

"concerns through the enactment of -this Act and sow the seeds o

\

24 Manitoba Act, (Statutes of Canada, 34 Victoria, c.16,

1870, hereafter the Manitoba Act (1870).
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aggravation and frustration for future generations of ‘territorial
- politicians., .Noting that Macdonald may. have regarded ~the
provincial/territorial differences as merelY~semantic rather than
cornistitutional, Bovey (1967) /correctly idehtifiéd !the ongoing
Dominion of Canada position on the issue when he stated:
. » ,

* The overwhelming bulk of Rupert’'s Land and the Licensed
Territory still was called the "North-West Territories",
but perhaps Sir John considered that a geographic
description, not a constitutional status. Certainly one
might conclude from his subsequent - gonduct that he :
regarded "territories" as the Canadian equivalent of

crown colonies, to be ruled directly from Ottawa (Bovey,
1967:24) . - .

The Macdonald admiﬁistration managed to effect the transfer of
Rupert'éiLand and the North-West Territories to Canada; qreate'a
ppiitical structure for the government of those lands,Aand'diffusé
the Metis resistance movement of 1869-1870 during it's first years
in office. However, it's accomplishments in the administration of
jJustice were abysmal and, aside from the appointment of a few
Justices-of-the-Peace, seemed to merely pérpetuate the ineffectual
criminal justice administration of the Hudson's Bay Company (Ward,
1966:19-20) .

To,employ‘an analogy to the earlier Guy Fawkes incident in
Great Britain, the spark which ignited thékjudidiél and political-
powder kegs under Macdonald's administratioﬂ wéé not the unrest
among the Red River Métis, but the murder of over ihirtyzsgfhdians
at what would become known as the Cypress Hills Massacre in 1873.
Its origins mayTpe found within the exchanges of atrocities between

Euro-American wolf-hunters and whisky-traders ‘and members of the

b
¢ -
LB
Hagr

~ .
s 23 Testimony brought .out during the subsequent extradition
‘ ‘ and massacre trials have disputed this figure. The

number . of Assiniboine murdered at Cypress Hills,
according to witnesses, ranged from eleven individuals to
the ambiguous "forty lodges".
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Blackfoot Confederacy in the Montana Terrltory dur1ng the 18605 and

, ‘

early 1870s.

- Having a peaceful settlement and strlct controls forced upon

them, the wolf-hunters and whlsky -traders saw: : By

an -unhindered and easy profit- for their whisky trade in

the

"British Possessions." =~ By the early 1870's the

_,Americans had -established a number of "whisky forts"
north of the border, such as those along the Belly River -
with such colourful names as Slide-out, Standoff, Whisky

Gap,

and Robber's Roost. The centre of this trading

traffic was Fort Whoop-Up (near present-day Lethbridge,
Alberta); and the entire area became known as Whoop-Up

country (Allen, 1983:231),;

and was soon in a state of lawlessness as the wolf-hunters and

K] = * - t

whisky-traders operated, according to contemporary accounts,

"without law, order, or security for life or property...robbery and

murder. ..have ' gone unpunished.. .and all civil and legal

1nst1tutlons are entlrely unknown" (Allen, 1983:232).

1

These abuses of Canadian sovereignty and the slipping into

anarchy of the lands claimed by the Dominion would lead to that

government enacting the NWMP Act ,(1873).%® This Act created not

only the

*

North—West Mounted Police (hereafter "NWM?") but

B>

establlshed the territorial jud1c1ary by authorizing the p051t10n

of Stipendiary Magistrate.

Stipendiary Magistrates could comgé%ﬁéeﬂtrf&%—thosewpersons

“$

>

accused of petty larceny and assault and, upon conviction,‘could

impose a-

imprisonment. The NWMP Act (1873) also appointed the Commissioner =

sentence of either a fine or a maximum of two years

26

An Act respecting the Administration of Justice, and the
Establishment of a Police Force 1in the North West
Territories, 36 Victoria, ¢.35, 1873, hereafter the NWMP

_Act (1873).
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“and Superlntendents of the NWMP as Justices-of-the-Peace, a

situation whlch ‘a rev1sed NWMP Act (1874) ‘would exacerbate by
appolnt;ng them as Stlpendlary Magistrates and other members as»
Justices-of-the-Peace. This created the 51tuatlon where members of

the pollce were authorized to:

perform té% duties of the justices of the peace. Because
of it, the pollce could arrest an offender, act as his
prosecutor, sit in judgement on him, and then become .his
jailer, thus performing all the functhns of a jud1c1al
'system (Ward 1966:26). - :

in response to these affronts to -the British tradition of an
independent judiciary,,the’Dominion governnent enacted the North-
West Territories Jhdicature Act (1873),27 which authorized the-
appointments of justlces -of- the-peace and coroners throughout the
region. Once again, political cons;deratlona would influence the

placing of names on the judicia; abbointments listato ensure that

adequate numbers of the French—speaking population were included.

{
S

Interestingly enough, this legislation would come into force
only a month prior to the massacre of a numberbovassinihoinef
camped in the Battle Creek Valleyrin’the Cypress Hills area of
southern Saskatchewan, but was politically motivated rather than a
direct response to those:eVenté During the debate on the Manitoba-
Act (1870) Macdonald announced that:

a body of mounted rifles was presently being recruited
for servicer in the Northwest Territories.. It was
intended to protect people "from the chance of Indian
war", and was planned to be a bi-lingual force, raised in

" Upper and Lower Canada, and in the territories themselves
(Bovey, 1867:159).

N

\

A

An Act to Amend and Consolidate the Laws' respecting the
North-West Territories, Statutes of Canada, 36 Victoria,
c.34, 1873, hereafter North-West Territories Judicature
Act (1873).

27.
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/As Bovey (1967:159) was to commeEt, however,_these admirable plans

were not to come into fruition nor was the NWMP raised until 1873.

Lid

Having established a judicial system for the North—West, the
bominion government was caught in a trap of its own‘design namely
belng forced to spend funds on the admlnlstratlog of that system
and places for the detentlon and imprisonment of c@hylcted felons
while it . contlnued many of the justice-related practices of the
t,\Hudson s Bay Company, that government managed not to inherit the

:Company S gaol system 28

f’LWhereas §91 of the Constitution Act (1867) stipulated that the
Dominion government held exclusive jurisdiction over the operation
of penitentiaries, §92 gave. exclusive jurisdiction to the various
ﬁrovinces inktne-ope;ation of "Public and Reformatory Prisons".
Rather than establishing a penitentiary in the NorthLWest
Territories, the Dominidn ”government ‘chose the less-expensive
solution of transferring prisoners,'after 1885, toieither Ontario
or the newly-constructed Manitoba Eenitentiary (soon renamed Stoéony

Mountain Penitentiary) near Winnipeg. What was.to emerge from the

distinctiveness of the territorial jurisdiction was also a unique-

approach to imprisonment as: . e

conditions in the North-West Territories did not seem to
warrant construction of a prison and penitentiary there.
What eventually resulted in the Nort@;Wes& Territories
was a complex system embracing.thrée main elements.
These were: North-West Mounted Police guardhouses built
and maintained® at thé wvarious K outposts in the

-

28 The Hudson's Bay Company did hot hold the establishment
of a system of gaols to be cost effective prior to 1835.

Instead, guardhouses were improvised on an ad hoc basis

in most of " the Company's trading -forts. With the.

expans1on of the ‘Red River: Colony,  the Company
established a court house and gaol at the forks of "the

Red and Assiniboine River during 1835 and built a new .

gaol "positioned 'where Fort Garry's guns could fire on
it" (Leyton-Brown, 1988:146).
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territories, @@ls lgcated 1n£two of the: C1'1es of the
Territories,. and a- penltentlary which . served the
Territories but was,. in fact, located 1n the prov1nce of,
Maniteba'(Leytgn—Brown, 1988: 151)g A } 4

This system was to prove inadequate and 1neffectua1 not only the,p'

next flfteen years, but throughout the entlre terrltorlal perlod

Indeed, its 1nadequac1es would come 1nto publlc questlon shortly
after the second Riel Rebellion and, agaln, at the close of the -

nineteenth century.?®

!

R

The Cypress 'Hills Massacre, as it‘iwculd soon be known,
occurred during the afternoon of June 1st, 1873, yhen‘a small

mixed-force of American wolf-hunters and whisky—traders came upon

an encampment of Assiniboine, whom they believed had stolen horses

~and taken shots at the trading forts During the course of events
which followed, the Americans proceeded to massacre not less than
eleven Assiniboine, destroy the encampment and rape some of the

women.

One ofﬁ the flrst actions" of the newly- ¢reated North-West
Mounted Police (the term "Mounted Rifles" belng too provocatlve)
‘'was to investigate those murders and attempt to bring to trral
seven of the part1c1pants in the massacre. During an extradltlon
" trial in Montana, the accused were released due to incpncLUSive
evidence. The NWMP continued to investigate the massacre and were,
eventually, in 1876,Aable to arrest Philander Vogel, James Hughes
and George M. Bell, who were sent to Manitoba to be tried by a
judge of the recently constituted Court of Queen's Bench of

Manitoba. Although the accused were acduftted of the massacre,

29 The North-West Mounted Police reacted to an explosion in

the inmate population, caused by the convictions of the
Metis and Indian leadership of the Second Riel Rebellion,
by building a gaol in Regina during 1885. The gaols in
Regina and Prince Albert would be delayed until. 1890 and
1898, respectively (Leyton-Brown, 1988:165). - ’
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arraigned on a 51ngle murder charge and released on thelr awn -
recognlzance they

fould subsequently flee from the prov1nce and

-

dlsappear from publ c;notlce Once agaln the motlvatlon behlnd

the trlal was, pclitlcal as it was a successful attempt toflmpressi

to: all concerned,;hut most notably upon the ‘minds of the aborlglnal;,

peoples that "a genuine attempt was belng made. by the Queen s:
government : in Ottawa to- establish a. just and raclally equltablep
system of - law, order,: and’ authorlty"‘fAllen, 1983 2&3)

While the events surrounding thisg trial'inspired cOnfidence in
"the minds of many aborlglnal peoples 1n the prairies of the North-
West Terrltorles it would be offset by the enactment and prov151ons
of the first Indian Act (1876)30 o Canada's national perceptions
of Ind1ans~were 1nfluenced by . those encountered in Ontario, Quebec, -
and themya%atimes as well as "the Indlan" as portrayed in theﬂﬁ

h\"{\

Amerlcan prlnt media. As such, Canada enacted legislation to&V§;

"protect c1v1llze and assimilate" only those Indians rather than
'western aborlglnal peoples who were not cons1dered "advanced enough
fh c1v1llzat10n to take advantage of the act" (Tob1as,‘1983 451
In order to "protect" western aboriginal peoples from Euro-
Canadlan exp101tat10n, the "reserve system" was established.
Unfortunately, the Act 1legislatively exploited the aborlglnal'
,peoples by 1solat1ng them on "lands reserved for Indian" which
were, generally, unworkable for either agriculture, hunting, or
'trapplng ‘activities. * The Act's "civilizing" aspects, albeit
c1v1llzat10n JJI a Christian—European context, attacked numerous
tradltlonal aborlglnal practices as well as contacts with members
of\the incursive society, such. as: marriage, divorce, adoptlon,
public alcohol consumptlon, elections, and the surrender of Indian

landa. . It was envisioned that aboriginal compliance with the

a

30 an _Act to amend and consolidate the laws respecting

‘Indians, Statutes of Canada, 39 Victoria, c.18, 1876,
hereafter the Indian Act (1876). '
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prov151ons of thls Act notably remalnlng on reservesvand engaglng

in agriculture under Euro-Canadlan tutelage ‘would result 1n thelr S

'"a551m11at10n" 1nto the larger Canadlan soc1ety (Toblas 1983 . 45) ,

A

:The government of the day reallzed correctly that, in order to‘
be effectlve, the Ind1an Act (1876) requlred a mechanism for 1ts

venforcement Unfortunately, an effective - mechanlsm' was not . -

_ anluded ‘in this Act and WOuld remaln absent untll 1881 when it
would be amended to includs §107 Wthh provided for the app01ntment
of local Indlan Agents as justlces of—the-peace

Il

e A

The Indian Act (1876) was'enaétedfduring;the same period ef
the signing of Treaty Six (1876) and. Treaty Seven (1877).with the
Plains Cree and the' Blackfoot Confederacy, respectively. The
treaties contained numerous provisibns whereby the aheriginal
leadership expressed definite ideas on what they should receive in
exchange for their loyalty and renouncing ofkland claims. The
inclusion in Treaty Six (1876), for example, of the undertaking:

That in the event of hereafter of the Indians comprised
within this treaty being overtaken by any pestilence, or
by a general famine, the Queen...will grant. to the
Indians assistance of such character and to¢ .such an
‘extent .as her cChief Superintendent of Indian- Affairs
shall deem necessary and sufficient to relieve the
Indians from the calamity that shall have befallen them
(in Dyck,.1986:123-124),

was prophetic as not only had the buffalo hunt failed (and would”
continue to fail), but the Sioux sought refuge in Canada during

1876 and put further strains on the region's carrying capacity.

Relief was issued, albeit insufficiently, in accordance with
the provisions of the treaties and the Indian Acr (1876) to those
in dire need. By 1880, the Dominion government had instituted the
Reserve Agricultural‘Programme as an ifterim measure which would

help the Indians to provide for themselves and to increase the-rate
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of a551mllatlon into" Canadlah soc1ety “This prooramme failedhto’
'accompllsh its goals and, rndeed by 1885 had the opposrte effectr.
'by transformlng Indlan soc1ety from 1ndependence 1nto dependence:,
(cf Dyck, ‘1970, 1986) ‘ |
Also proclalmed durlng that year “were the Keewatln Act
(1876)31 ‘and | the North—West ‘Territories Act (1875) which
establlshed the form whlch the- terr1tor1a1 governments in the North

~would follo to- the " present ~day. Orlglnatlng out of the‘

suggestions made by the,  then, Lleutenant -Governor of“ﬂanltoba,;ff“

Alexander Morrls, to establish' "a counc1l of three app01nted‘j

members,;who would have their seat of government in W1nn1peg""' 

(Bovey, I967 36) to ald h1m in governlng the areas of Lake Winnipeg
and those dlsputed by the governments of Manitoba and Ontario.

Accepted by Ottawa as a practical method of admlnlsterlng those
vast areas and allaying the polltlcal asplratlons of Manltobansf
the Keewatin Act (1876) temporarily establlshed *.an appornted
council of not less than five nor more than ten members under’the'

ex officio leadership of the Lieutenant-&overnor of Manitoba.

- The latter Act, the North-West Terripories Act (1875), merely
reaffirmed Ottawa's control over those regions between Ontario and
the Crown Colony of British Columbia. It continued the governance
of the territories from Ottawa) “albeit through;:a: titular
Lieutenant-Governor and North-West Council,,while.ignoring the
distinctiveness of the regions which comprised them, eg;:preiries,

mountains, boreal forests, and tundra. An example of the relative

31 An Act respecting the North-West Territories and to

~create a separate Territory out of part thereof, Statutes

, of Canada, 39 Victoria, c¢.21, 1876, hereafter the
Keewatin Act (1876).

32 An Act to amend and consolidate the Laws respecting the

North-West Territories, Statutes of Canada, 38 Victoria,
c.49, 1875, hereafter the North-West Territories Act
(1875) was proclaimed during 1876, although officially
recorded as enacted during 1875.
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A powerlessness of the Keewatln gnd North-= West COunc11s 1s prov1ded

_.“- .

by Bovey s (1967) comment ‘that: © )

: Shortly after the Keewatin Dlstrlct was proclalmed
- .on ‘October 7th, 1876, -a smallpox epidemic broke out -among
'fﬂftherIcelanders and Indlans of the Lake Winnipeg area, and

Hithe, Mackeénzie ‘government was promptly spurred into

vapp01nt1ng a counc11 of six members to deal with the"

emergency. - But once the epidemic’ had been successfully.
~,\controlled the Keewatin Council was: promptly dismissed. -
It had offended a primary rule of terrltorlal-government.
in Canada by spendlng money, extravagantly T in the
estimate of Ottawa; to eradicate. the ‘disease: that had .
been the .reason for its app01ntment. No members of the
Keewatin Counc11 were éver aga1n appointed. (. It continued
to exist on’ paper, and ‘the Lieutenant- -Governor of
. Manitoba continued to be the Lieutenant-Governor of the
~.. District of Keewatin in fact, until the Reewatin was re-
. 1ncorporated into the Northwest Terrltorles in 1905
(Bovey, 1967: 39) , : :

Y

Indeed, this pt"lessness 1n relatlon to the Domlnlon government |

contlnues -to, thls day - for both the governments of the. Yukon and

Northwest Terrltorles

Through these and s1m11ar actions the Domlnlon government had

illustrated both its de51re and 1nab111ty to effectlvely gavern its
north-western acqulsltlons. It had acqulred not- only., that wvast

land mass from Great Brltain but Brltlsh anx1et1es over Amerlcan

expansionism throughout the hemisphere whlch were promptly added to

*those of -its own 1n that regard

Yet, havingﬁ.acquired Rupert's Land and the North-West
Territories from Great Britain, the Dominion of Canada endeavoured
to acquire an. “even ‘larger area: .the islands! of the Arctic
Archipelago. ‘Canada would have its efforts rewarded on 31‘Juiy¢

1880, when an Imperial Order-in-Council; rather than an Act-of‘

Parliament, granted it:
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fw all the terrltory in the northern waters of the contlnent’
,of BAmerica .and Arctic'. Ocean, from 60 degrees west
_longitude-.to 141 degrees west longitude and as far north.
‘as 90 degrees, that is to say, the North ‘Pole (Maxim,
1976: 18), s , N L ‘

Canada based 1ts clalms to the Archlpelago on earller Brltlsh~
clalms which had thelr strength in the pr1nc1ple of . prlor dlscovery,

and, posse551on as Well -as an 1825 Imperlal treaty with the, Russian

Crown The former pr1nc1ples were never "prlor to the transfer to
Canada, ratified' by state authorlty, or conflrmed by the exerc1se '
of jurlsdlctlon & c." accordlng‘to the, then, Chief Astronomer of
Canada, Dr. W.F. King (McConnell 1970 3-4). The latter argument
an 1825 treaty with Imperial Ru551a, /Eirmly establlshed the 141st
' degree of weg@ longltude as the boundary between Ru551a s American’
colony in Alaska and that of British North Amerlca. However, the
Dominion government had been shocked by the Alaska Panhandle
Dlspute 1nto the reallzatlon that
legal-arguments'and historical claims to land are not
enough and effective occupation is required. Effective
occupation such as settlements and communities with true

governmental representatlon in the area was the only
answer (Maxim, 1976:20),

In order to create the semblance of sovereignty, the Domlnlon
government dontinued to practlce a form of ."symbolic soverelgnty "
Morrison (1986:246- 247)\presents this method of soverelgnty as
"actions taken to fulfil the formal requirements of sovereignty
under international law...aimed at the citizens-of othericountries"_
(1986:246)« The consolidation of that sovereignty "when "the
government formulates a pqlicy for theddevelopment of territory
under its control is presented as "developmentalcsovereignty" by
Morrison. This kind of sovereignty.ranges far beyond symbols, and
thus has a tremendous impact on native peoples" (1986:247).
Indeed, it continued to enact and amend legislation such as the’
Northwest Territories Amendment Act (1888, 1891, 1965}, and the
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i sne‘Orders in- CoUncil“-such as the 1895 and 1897 orders creatinq

the Yukon Terrltory and detalllng -Canada's Jurlsdlctlon in’ the.

North respectlvely, aimed at both external and 1nterna1 threats to

Canada s soverelgnty clalms

o
N Ty e

The most notable pleces of leglslatlon enacted during this
period were, 1n~fact amendments to the Indlan Act (1876) during

1884 and 1886 . and the enactment of the Indlan Advancement Act
(1884)33 which ' was almed -at contlnulng Canada's developmental -

. soverelgnty and COUnterlng real and perceived ethnic threats to the
stability of the contemporary North- -West - Territories and its

a

governance. : s -

While the Indian Act (1880)34‘mere1y'continued'the policies
and practices of the:earlier Act, 1t had two major effects of
cre?tlng' the Independent Department of Indian Affairs, albeit
continuing under the ex1st1ng organlzatlonal umbrella of the

Minister of the Interlor and app01nt1ng all Indlan .Agents - as

Justices-of-the- Peace -for the purposés of the Indlan Act (1880)
'(Akman, 1985; .Youngman, 1978) - This amendment would create the
’1eglslat1ve basis for a federal department which, ‘1n tlme, would
insert itself into nearly every ‘aspect of aborlglnal life In
Canada. Similarly, those powers of a’ Justlce of -the= =Peace enabled
the Agent to exercise admlnlstratlve and jud1c1a1 power over the
llves of- aborlglnal peoples.

The subsequent Indian Advancement Act (1884) was a model piece

S

. . & v
33 An Act for conferring certain privileges on the more
advanced bands of Indians of Canada with the view of
training them for exercise of Municipal Affairs, Statutes-
of Canada, 47 Victoria, c.27, 1884, hereafter the Indian
Advancement Act (1884). : : :
34

.~ An Act to amend and consolldate the Laws respeeting
- Indians, Statutes of canada, 43 Vlctorla, c.28, 1880,
hereafter the Indian Act (1880). oo

e
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of leglslatlon by contemporary standards whlch continued to promote
the ambltlous goals of the protectlon, 'civilization and
ass1m11atlon of Canada s -aboriginal peoples of the earlier Act.

Having wltnesseg&the aboriginal re51stance,to the election of band

councils and hav1ng decrled it as ev1dence of thelr "unc1v1llzed“

state and need for "more ‘direction and guidance" fToblas, 1983:45) "

the Domimion government attempted once again, to: destroy tné;}‘f;

traditional tribald authority structure. To carry out;thls;featfﬂ:;

required “the granting, on paper, of aiyide range of political.'>

" powers to the elected council which, although capable Of*Beihg“?

vetoed by thevllobal Indian Agent, were far dreater than thelf~f

traditional chiefs. Unfortunately for the government, most tribes
merely elected their existing, traditionélly-endorsed, chiefs as' -
chlefs and band counc1llorsi§nder the Act (Tobias, 1983:45-47). As
noted by Tobias (1983*46), the Indian Agents followed an unwritten
policy of declaring the elections to be void and administering the
bands themselves. ' :

] ° DUrlng 1884 the Dominion‘goverhment amended the Indian Act
.once again.. Thls amendment was clearly 1nfluenced by the unrest
. among the aborlglnal peoples of the prairies and prohlblted the
ﬁ?sale of flxed or ball ammunltlon to them, banned several forms“ﬂ |
ceremonlal activity such as the potlatch .and  Sun- dance,‘ and

1ntroduced a "leave-ticket', a form of "internal passport“ whlch
was requlred by aboriginal peoples wishing’ to travel off thelr

.reserves (Frideres, 1988: 29),. ThlS amendment to the Indlan Act
(1880) would also dramatically expand the: powers of the Indlan
‘Agent As Akman (1985) noted, the sc0pe of these powers would be
expanded flrst in 1882 by g1v1ng '

every Indlan Agent the same powers as a stlpendlary or

police magisStrate. In. 1884, the jurlsdlctlon ‘'of the
Indian Agent was further: expanded by giving h;m,authorlty

- to hold trials wherever "it_is considered by  him most

conducive to the ends of justice" to conduct the trial.

. The agent also' was allocated Jjurisdiction over any
‘breaches‘of.the Act regardless-of where they occurred.
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‘The apparent intent behlnd these changes was to empoweré"

e 4 ' I o -

Indian Agents to hold trials off-resérve if they so chose

and to havexauthorlty over offenses- under the,ActikhatflJ“

’”were

commltted off the reserve. -

N * The agent's jurlsdlctlon also expressly 1ncluded%' _
authority over "any other matter affectlng Indlanshrj

7 (@kman, 1985?3)

. éestatlon

perlods.

< bW ~—
1.7 -
S
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. .As prev1ously dlscussed thlS period could be descrlbed.as the_

perlod of Canada s pollc1es concernlng aborlglnal

Beginning with attltudes and legislation whlch merely

contlnued the relatlonshlps whlch the Dominion had established with

the aborlglnal nations of Central and Eastern Canada, these

'pollc1es ‘would prove ineffective when deallng.W1th the, hunt r—f

gather lifestyles of the aboriginal peoples of the’ North West yTﬁe

government's poligies of protection, civilization and asgf”

were not cancelled accordlng to Gulmond (1956), but merely scaled

"downwardsi

»

With regard to the c1v1llzatlon of the Indlan,.aﬂf~

change in outlook l%g the part of officials was
e

" perceptible by 1876.

1870°"

optimistic attitude of the late

s, which had envisaged the achievement of~"~;fA

- assimilation in the not too distant future, had yielded

to one of awareness that the civilization of the savage
would be a slow gradual process. The earlier attitude
had been based on experiences with more civilized tribes,

‘and was not unrealistic until the admission of the Nova

Scotia, New Brunswick and especially the North-West .
" Territories and British Columbia had forced = the
Department to lower its sights. Nonetheless, as evident

from

the 1876 act, the government did not change its

ultimate objective of making the’Indians self-supporting

members of the community in time (Guimond, 1956:75-76).

The introduction of the North- West Mounted Police into the region

would be an exceptlon however as they would be viewed as, first as-

protectors and later as agents of the Euro- —-Canadian state by the

aboriginal peoples.

Howéver, events of the period would overtake-the Dominion's
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"peaoeful" attempts to protect, civilize, and assimilate- its
aboriginal wards into the mainstream of Caﬁadian life. The
~ peaceful resistance to impose political and socio-legal control by
the\Eurofcahadians erupted in the  second Riel Rebellion of 1885.
'This armedAreSiStance, while based upon the smouldering.embers of
resentment remaining from the first rebellion of 1869-1870, was an
attempt by the aboriginal peoples of the North-West to redress the
pitiful conditions on Indian reserves and Metis colonies as.well as
to recapture their traditional political and authority,structures.
Unfortunately, it was also the first opportunity for the fiedgling'
Dominions to flex its political and military muscles in support of

its sovereignty claims. -

The results of»thehsecond Riel Rebellion would soon manifest
“themselves in neariy eQery aspect of aboriginal: life from that
point onwards in time. The Dominion would rebard every attempt‘by'
" the aboriginal peoples to maintain a distinct ethnic identity as a
direct threat to the stability of the state. Subsequently, it
would exercise its exclusiVe jurisdiction to marginalize the
aborlglnal peoples. :0f the North- -west Terrltorles and . indeed,
canada. ‘

" (ii) Chanqes,ln Territorial Jurlsdlctlon4 1885-1905

o-i';

% 9'

The 1885 Northwest Rebellion saw Canada's use of troops and
police to suppress the Indians and Metis groups throughout the
Northwest Territories. This direct exercise of power on the part
of the Dominion government was carried out merely for reasons of
imperiaiist hegemony ahd resulted in the imposition of new
structures upon the Indlan and Metis populatlons The short-term
results of that event included the incarceration and efecutlon of
many of the Metis leadership, the restriction on mOVements among
the Indian and Metis population of Canada, and the metisation or

coalescing of a Metis identity.
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’ During ‘thel years preceding  the Rebellion, the Dominion

oovernment's De artment of Indlan Affairs with its supportlng

'leglslative base ;ecame 1nstrume ts of government control. Shortly

after. the second’ Riel Rebelliog “that control would become nearly

complete and the ethnocide of Canada's abor1g1na1 peoples would

begin in earnest. ubseguent federal legislation would create for

vaboriginal peoples;;estrictions on agriculture, settlement and

education wnich would,[then, be enforced by local Department of
Indian Affairs agents (Frideres, 1983:25). P

The birth-of Canada's ¢ontemporary policy towards aboriginal
people may, thus, be traced to the provisions of the Indian Act

11886)35f‘and the Indian Act (1887).3% ,These‘ Acts sought to

continue the policy goals of the earlier Acts through a variety of

measures, including:

a general reduction of food, an extension of the Act's
enfranchisement provisions, _and ~compulsory school
attendance sfor Native children....,Increasingly, areas

" such as education, morality, local government, and land
resources - fell under government regulation.
Significantly, the 1886-1887 amendments also attempt to
"protect" Native concerns; they- prescribe penalties for
liquor abuse and prostltutlon, offer protection gf lands
from expropriation, and limit the exploitation#of land
for timber, mineral, and coal (Frideres, 1988:30).

More significantly, as noted by Akman (1985:2), §107 of the
Indian Act (1886) provides the mechanism by which the Dominion -
government and, by extension, the Euro-Canadian society may enforce

5

compliance with those policy statements and goals{

3> An Act to amend and consolidate the laws
respecting , Indians, - Revised Statutes of
Canada, 50 Victoria, c.43, 1886, hereafter the
Indian Act (1886). R

36

An Act to amend and consolidate the fTaws respecting
Indians, Revised Statutes of Canada, 50-51 Victoria,
c.33, 1887 hereafter the Indian Act (1887).

e
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§107.

The Governor-in-Council may appoint persons to
be, for the purposes of this Act, justices of
the peace and those persons have and may
exercise the powers and authority of two

,Justices of the peace with regard to:

(a) ~offenses under this Act, and

(b) any offence against the provisions of the
Criminal Code relating to cruelty to animals;
common assault, breaking and entering and
vagrancy, where the offence is committed by an
Indian or relates to the person or property of
an Indian.

-

Justices-of-the-Peace, including Indian Agents so appointed, held

jurisdiction over numerous areas affecting Indians, including:

§23 -
§26(1)
§26(2)

§27
§30

§32
§48
§67
§76
§79
§81
. §83

§94
§95

§96
€99
§100

§101

Removal and punishment of persons returning to use
or settle upon reserve lands after having been
removed. :
Trespass. . ‘ :
Removal of timber, hay, minerals, etc. from the
reserve. -
Trespass by Indians.

Sale or purchase of produce from reserve without
consent.

Logging on reserve without consent.

Enforcement proceedings for non-payment of rent.
Seizure of goods taken from reserve without
consent.

Enforcement of rules and regulations passed by a
band council. '
Actions in debt, tort or contract. .
Purchase of presents given to Indians by the Crown.
Notarizing certificates of eligibility for
enfranchisement. )

Furnishing intoxicants to Indians.

Commanding a vessel wused in the supply of
intoxicants to Indians. -

Indians making or furnishing 1ntox1cents to other
Indians.

Being found 1ntox1cated or gambling in an Indlan
home.

" Issuing = warrants to search for and seize

intoxicants.

Authorizing the seizure of vessels used 1ﬂ the
delivery of intoxicants to 1Indians and its
forfeiture to the Crown.
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§104° Intoxication of Indians. (

§105 ~ Refusal- by Indians to state the source . of-
. intoxicants in his possession.

§106 Keeper of a _common. bawdy house 1nvolv1ng Indlan
women. N

§106(2) Indians frequenting a gommon bawdy house. :

§109 Agents knowingly giving false 1nformatlon as . to

: " lands.
§110 Agents obtaining an interest in Indian lands

§111(a) Inciting Indians to riot.
§111 (b) Inciting Indians to breach the peace.

§113 Sale of Ammunition to Indians if prohibited by the.
: Superintendent General.
§114 Celebrating a Potlatch or Tamanawas. S
§126 Indians obtaining homesteads in Manitoba, the
. North-West Territories or the District of Keewatin.
§129 Notarizing of affidavits required by "the Act

(Akman, 1985:10-11). .
1] g 3 i i 'vf? ' 0> (]
This amendment to the Indian Act was the most comprehensive,
legislative intrusion, by the Dominion government into aboriginal

life to occur during the period. It enabled the agents. of the

stafe, in this case the Indian Agents and the criminal justice

-4
"Indian wards". : ) ‘ ’

- ) 3 13 "94. 3 N 13 ‘. K3
' system, to enforce the government's assimilationist policies on 1its

, While the Dominion government's éttegtion was being drawn
increasingly to a serles of constltutlonal and patronage crises, it
continued to deal w1th the problems of state stability vis-a-vis
the growing disaffection of its grow1ng settler populatlon and
"Indian wards" in the Northwest and -encroachments by. American
frontiersmen on the prairies and the Alaskan border, numerous
territorial p011t1c1ans were attemptlng to have that 1level of

government legitimized. Their efforts would be rewarded in the

amendments (1888, 1891, 1905) of the North-West Territories Act.

Prior to the second Riel Rebellion,‘thé North-West Council

‘served omly an advisory role having, és in the case of the earlier

Keewatin Council, its mandate and abiiity to either raise or spend
funds for the territories were severely curtailed by Dboth

o
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legislation and Orders-in-Council - (Carlson, 1986; Leyton-Brown,
1988) Whereas the North-West Territories, Act (1888)37 confirmed
most of the earlier Orders- 1n—Counc1l 1t also provided for the
. appointment .of the ,Leglslat;ye- Assembly of the NOrth-West
. Territories. to repiaee the eaflier,'also appointed, North-West
Council. The subsequent North-West Territories Act (1891)38,'on'

‘the - other hand, was a radical departure from past practiees"

affecting the North. Although it began with a restatement of the .~

laws and ordinances affecting the North-Wést Terrltorles the Act
prov1ded. L . )

- an 1mportant new area of leglslatlve comp tence for the
Assembly,  which decreased further the d ssimilarities
between powers -of  the Assembly and those of the
provindial governments. .. ' ;

These were- 51gn1f1cant powers and having them based
on expllclt legislation rather than on Orders in Council
suggests an increased stature for the Assembly But
Parliamént pregenved its over-riding power in all areas,
and nothing comparable to the Province's section 93
powers with respect to education was introduced. And
perhaps most significant eof all, the  territorial
government was not given control over Public Lands
(Leyton-Brown, 1988:66).

While this amendedect‘may be heralded as the beginning of
responsibleé government for and' by Northerners, two majorp

restrlctlons found in the prev1ous North-West Terrltorles ‘Act
remained in force: AR o \“*ﬁg

Ve H

37 An. Act to amend the Revised Statutes of Canada, chapter

\ fifty, respecting the North-West Territories, 1888,

' P ‘Revised Statutes of Canada, 51. Victoria, c¢.19, .1888,
hereafter the North-West Territories Act (1888). -

"38% . An Act to amend the Acts respecting the- North-West
Territories, 1891, Statutes of Canada, 54-55 Victoria,
c.22, 1888, hereafter the North-West Territories Act
. (1891). = :
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1. The North-West Territories could not raise ~*
" funds by borrowing on the public credit or by .
issuing bonds. - The ‘Legislative Assembly \\
could, however, determine How Territorial ;
funds could be spent. " *

2. The North-West Territories retained no
jurisdiction nor administrative. power over the
natural resources within its boundaries’
(Patenaude, 1987:95).

This notion of Dominion control over the natural resources of the
North-West would be reinforced further by the discovery of gold in
Yukon and thelsuﬁsequent Klondike Gold ‘Rush. Those events would
produce crises over soverelgnty and the admlnlstratlon of justice,
notably in the areas of policing and the jud1c1ary, in the;North ‘
or, more prgc1sely, thg lands”porth of the 60th degree of latitude.

. The North—WestvMoqntéd Police39 during the early years of
" this period continued to pursue a realistic approach towards law
' enfbrcement ahd its dealings with the aboriginal peoples of the
region. In general terms, the NWMP.could be seen in several
lights. First, as the Force built roads and established lines of -

postal and~te1egraph communications with the expanding Dominion it

,' #

39 Numerous texts, including many first-hand accounts, have

been written on Canada's "settlement" of the North- West,

however, for a fuller understandlng of the Force's role
during thlS period the reader is directed towards several
texts which stand well above the rest. These include:

Kenneth B. Leyton-Brown's The Origin and Evolutlon of- a
System for the Administration of Justice in the North-
‘West Territories: 1870-1905 (1988), R.C. MacLeod's The
North-West Mounted Police and Law Enforcement, 1873-1905
(1976), The North-West Mounted Police, 1873-~1905: Law
Enforcement and the Social Order in the Canadian North-
West (1972), and The North-West Mounted Police, 1873-1919
(1978), William Morrison's two works The Mounted Police
on Canada's Northern Frontier, 1895-1940 (1973). and
Showing the Flag: The . Mounted Police and Canadian
Sovereignty in the North, 1894-1925 (1985), and, finally,
. John Jennings' article "The North-West Mounted Pollce and
Indian Policy After the 1885 Rebellion" (1986) .
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could be seen as the builé%rs of empire, in much the same manner as -

. -

the French Foreign Legion bpilt that nation's colony’ in North

‘Africa.‘ Second, the Ndrth—west Mounted Police was a mediator .and

found that conflict resolution and the restoratlon of peace was far
more desirable than applying the full jorce of the law and legal.
institutions to a situation. Third, although the NWMP approachedz
the aboriginal peoples w1th respect and falrness,;they were agents -
of government policy, albelt far more reasonable in their approach'
than the Indian Agents of the period.

o<
El

* As agents of the government the police sought to persuade the

~aboriginal peoples to sign treaties and thereby cede their land in-

favour of "lands reserved for Indians" and to integrate them into
the incursive society through their compliance with the Queenys
Law. The Queen's Law, however, was applied more on a Situatibhal

basis rather than through the letter of the law with unenforceable

" laws oftenlignored in favour of common-sense (MacLeod, 1976:141-

163; Leyton-Brown, 1988:225-234). The rather lengthy list of
offenses within the provisions of the Indian Act (1886) may have
been subjected to this common-sense approach by the police to law
enforcement resulting in the respect which thejNorth-West’Mounted

Police enjoyed during this period.

The popular' respect for the police 1in their general
enforcement -duties was nét to extend, however, to their acting in
a jud1c1a1 ‘capacity as provided in the North West Terrltorles Act
(1875) and the North-West Mounted Police Acts (1873,.1874). As

previously discussed theré was a rising wave of discontent

concerning this practice and calls for a terrltorlal bar contlnued.
unabated until 1886 with the establlshment of the Supreme Court of
the North-West Territories.
, R o
The history of the judicgal administretibn of the North-West
Territories not only during the early years but  throughout the

entire 1885-1905 period is marked by a lack of primary source
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materials.? 40 Th1s 1s not surprlslng, according'to Leyton-Brown o

—_—

(1988: 96 -97), as no new courts were established after the creation
-of theaSupreme Court of the North-West Territories during 1886.
ndeed the provisions for the app01ntment of Justices-of- the-Peace
and Stlpendlary Magistrates remained in force as did the general,
lack. of admlnlstratlve support to the Courts and thelr generalp,

jlnadequacy Leyton Brown notes, for example, that: R
- _ .

While the Stipendiary Magistrate was clearly‘>¥f5r"\

intended to be dominant judicial officer in the North-
West Territories 1t is equally clear that he would not
stand alone. Justices of the Peace, though clearly of
inferior rank, continued to exist, and, -somewhat more
surprisingly, the Judges of the Court of queen's Bench in
Manitoba had an original jurisdiction in the North West
Territories (Leyton- Brown, 1988:104-105).

The judicial hierarchy in the North-West Territories continued
to be unique in regards to the remaining Courts operated throughout
the Dominion. Having evolved from the two-tiered court system of
the Hudson's Bay Company, through “the system of Territorial
Justices—of—the—Peace 4supported by Manitoba Courts of Queen's
Bench, to a three-tiered Territorial court system, it is not
entirely surprising that the latter court system would have its'z
appeal court sitting extra-territorially. The new levels of court
would ascend from the courts of the Justice-of-the-Peace Court to
the Stipendiary Magistrate's Court to .the Supreme Court of‘the
North-West Territories. This hierarchy would culminate with the
" latter Court sitting in banco as a Court of Appeal (although the
case could be appealed to Westminster).

40 Three notable exceptions to this general 1lack of

materials are: Sandra Bingaman's The Northwest Rebellion
Trials of 1885 (1971), T.M. Reynolds' Justices of the
Peace im the North-West Territories, 1870-1905, and
William P. Ward's The ‘Administration of Justice -in the
‘North- West Territories, 1870~1967 (1966) .
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During 1886, the; North-West Territories Aact (1886)41» was . -
amended to authorize the establishment of the Supreme Court of the
*North-West Territories In many respects, it merely legitimized
many of the practices of ‘the earlier Courts, however, it brought
those practices more into line wf%h their counterparts. in the

Dominion. Consisting of five puisne Jjudges, who held tenure

 similar to Superior Court judgées elsewhere, the Supreme Court held

original jurisdiction in all civil and criminal matters as well as
‘the ability to sit in banco to hear appeals Individually, each
judge ‘held : the powers of both a Stlpendiary Magistrate and a
‘Superior Court Judge. Similar to the earlier statute which
established Stipendiary Magistrates this Act 1aid down the baSic

qualifications for the position, namely

§6. Any person may be appointed a Jjudge of the
court who is .or has been a judge of a superior
court of any Province of Canada, a Stipendiary
Magistrate of the Territories or a barrister
or advocate of at least ten years' standing at
the bar of any such Province, or of the
Territories. :

The authority of the judges of the Supreme Court of the North-
West Territories was such that they could hear, on either original
indictment or on appeal, civil cases involving  the potential of
"substantial judgments" or criminal cases where either the sentence
involved a term of more than two years in a penitentiary or the
charge was a capital offence. While the police were effective in
bringing cases forward to the courts who, in turn, were less than
effective in their handling of those same cases. The underlying

reasons behind their ineffectual treatment of offenders were
»

L4l An act further to amend the law respecting théJNorth-West
Territories, 1886, Statutes of Canada, 49 Victoria, c.25,
1886, hereafter the North-West Territories Act (1886)
However, as hoted by Leyton-Brown (1988:130), this Act
was repealed almost immediately and replaced by An Act
respecting the North-West Territories, 1886, RSC, 49
Victoria, c.50, 1886. .

*v
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structural 4in nature. The grafting of Anglo—Canadian judicial
institutions onto the Governor's Courts of the Hudson's Bay Company
and their gradual evolution through to the decades following the
second- Riel JRebellioh were only part ‘of the negiéct of the
Territories by the Dominion government. Only the establishment: of
a prison system for the North-West Territories, hdwevér, was
required to complete the necessary . structures ~for the
administration of justice in the region. - .. ' -

|

Figure 9 Canada and its Territories, 1898.

Source: Geoffrey Matthews and Robert Morrow Jr., Canada and the
World: An Atlas Resource, (1985). -

i

As ,previously discussed, the territorial correctional systema

®

was a unique mixture of federal and provincial services to serve

gy -~ .
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the vast distances of the North-West Territories. ‘Unlike the
© provinces at that time, the North-West Territories did nof haVe to
comply with the "two year rule", whereby convicted felons serving
more than two years imprisonment would be transferred to a federal
penitentiary. Therefore, it was not uncommon to have either long~-
term inmates serving time in the Regina or Prince Albert gaols or
inmates serving two years in the over-crowded North-West Mounted
Police guardrooms (Leyton-Brown, 1988:170-172). The pe}ice diq,
however, take the novel approech of building "a guardroom at Depot
Division in Regina, where a large building which could later .be
converted into a barracks qas'raised and divided into eigﬁteen,
three-man . cells" (Leyton-Brown, 1988:190) and began to transfer
inmatee ~to that facility from all over the North-West

42

Territories. The Territorial prison systems were, like the

42 One interesting practice, albeit both extraordinary and'

representative of the racist views of the day, was the
release of terminally-ill inmates to die with thelr
families. Leyton-Brown (1988) notes:

This was a fairly unusual occurrence as far as the
White population was concerned, but it became qulte
common with the Indians. And over the years, large
. humbers .of Indians were released from.prison on
" .:compassionate grounds. Individuals were often
released and sometimes groups. The return from
Stony Mountain for 1884, for example, contains a
~ réference to fifteen Indians who had been let out
. .. early. G. Cloutier, the Roman Catholic Chaplain, -
. gredited this to their good behaviour and observed
- that their release would show the White man's
]uétlce and mercy . The prison doctor, however,
said that the main reason for their release was
. ‘their exXcessive and incurable sickness. The
° release of Poundmaker after serving six months of a
: three year sentence. for his involvement in the
North-West Rebellion seems to have been another
‘example. Poundmaker's release would have been a
Wise move politically even had he not been deathly
111. But under the ‘circumstance, any other course
would have been foolhardy. Had he died in prison.
con51derable .111 feeling would certainly have
‘resulted among the Indlan populatlon (Leyton-Brown,
1988:196) .

S
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larger Dominion system, not without-their problems o:ndifficultles.»
During the later years of this period, for examplefaoharges of
impropriety"WOuld result ‘in independent investigations_ and
dismissais of.many of the senior members among the staffs-ofvstony'

Mountain Penitentiary and the Regina Gaol.
: . L . - s ‘
The !closing of the nineteenth- and the dawning of the
twentieth-century saw a significant reduction of the Terfitorial
land mass due to the creation of the Provinces, of Alberta and
-Saskatchewan.' As would occur in the far North Canada acted W1th
"natlonal rather than local 1nterests" in m1nd (Zaslow, 1971: 281),
and virtually 1gnored the needs. and asplratlons of : the reglon S
1nd1genous populations. With the exceptions of- amendments to the
North-West Territories'Act and the Indian Act, and the Klondike
Gold Rush, the last decade of the period, 1895-1905 was. marked by |
attempts to ensure Canadlan sovereLgnty and to ma1nta1n tHe Status
quo  throughout the . North-West Territories, 1nc1ud1ng lthe‘
administration of justice. ' | 4
During the 1895-1905 decade, the Domlnlon government. waS',r
forced to take notice of many subjects which it had hoped would
lapseylnto obscurlty the aboriginal peoples of "the North-West
Territories,.the issue of sovereignty over that vast region, and
the North-West Mounted Police and the expenses’ associated with
their operation. \ ' |
\ : : :
The immense degree of interference in and control of the daily
lives .of the aboriginal peoples, which was authorized by the Indian
Act (1887), 'would. be expanded during the decade of the-1890s with"

a further four amendments to that Act. These amendments would
Jnclude '
1890 - The sale of produce and livestock from

reserves to non-aboriginal people prohibited.
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1890

1894

1896

~.1898

,'the land in question.

1894

G

<« Game laws Of Manltobé‘ and the North-West
Territorles made appllcable to abor1g1na1 peoples.'

- SUperintendent of Indlan Affalrs glveh power to.

pay up to 50 percent of the value of" reServemlands'f:j;

as 1nducement for abOrlglnal peoples to surrender

o

'— Superlntendent General of . Indlan Affairs
empowered to-. lease reserve: lands w1thout its -

surrender by the band.

- Superlntendent General of Indian Affairs
empoweted to lease the lands of aborlglnal orphans
and the elderly without their permission.

- Flnan01al aid to bands ‘using the location ticket
of land allocaﬁion redyced. '

~ Governor-in- Counc1l empowered to make whateverl
regulations necessary to ensure that aboriginal
children attend government-funded. boardrng and/oxr.

1ndustr1al schools.‘

<

- Aboriginal peoples have the franchise to vote in
Dominion elections legislatively revoked.

- Suﬁerlntendent General of Indian Affairs.

- empowered. to enact regulatlons concerning police

and public health services and to unllaterally

S

w2

RSN

- expend band funds for that purpose (Tobias. :th
'1983:45-49) . . . _ LS

As can be deduced from these amendments to the Indlan Act theﬁfff‘

Dominion governments pollc1es continued to be aimed towardsdthefﬂ

gradual advancement, albeit in the Euro- -Canadian model, of theh

abor1g1nal peoples and the §urrender of "dlands reserved for ,ﬂ'

Indlans"

The North West Mounted Pollce was, "in the minds of the

Treasugy .Board and many Parllamentarlans from Ontario and Quebec,

. an unnecessary and increasing drain upon the Domiffion's coffers.

Indeed, although ‘the police force was not constituted nor trained

to perform mllltary functlons, their performance durlng the second

Riel Rebellion.

(1885) ,was less than memorable (Bovey, 1967
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-'Morrisonf”ﬁ1973;’{ward”* 1966; Zaslow, 1971) This lack of
. dlstlnctlon and parllamentary support caused many: . in Ottawa to
campalgn for the dlssolutlon of the MNMP 1n favour of locally-
“raised, mun1C1pal police forces.'VV wlgf - . S

Fortunately for the pollce, they were slowly galnlng a solid:
reputation for law enforcement ‘and dlspute fesolutlon among the
1nhab1tants of ;he pralrle regions of’ the North—West Terrltorles.
Even more fortunate for the pollce was the dlscqvery of gold 1n the

Yukon during the early years of the 1890s and the subsequent

‘aﬁKlondlke Gold Rush 1n 1897 which were. percelved as dlrect threats;

to the Domlnlon gOVernment‘s ability to exercise soverelgnty,

; notably in the area of taxatlon, in the region. Indeed they wereffv

the only federal agency’ whlch was organized and capable of mov;ngfh'f

northwards on short. notlce ~The mInlmai expense to the Domlnlon’

_government may have also contrlbuted %6 the pollce belng dispatched

&

v northwards

- . . ' El

o, Only six years earller ~for example, Wllllam Ogilvy of the
federal Department of. the Interlor offered the cavaller oplnlon
that: ST R '

,,,,,,

e

,The ¥ukon should remain an unorganlzed region of the

"“North- West Territories, a wilderness in which anarchy, at

least- in.. respect  to government control and

admlnlstratlon would reoelve a sort of negatlve sanction

. from the federal capital for the meanwhile. 'Not even a

.. policeman would be posted there to symbollze Canadlan
‘soverelgnty (1n Bovey, 1967 79)

~Thé Dominion government responded to these threats‘to its
soverelgnty merely by issuing an Order 1n~@ounc1l43 establlshlng
the District's boundaries ‘and creatlng the Yukon Prov151onal

) District'of the North-West Terrltorles ‘and dlspatchlng Inspector’

"

43 order-in-Council no. 2640, 2nd October 1895, -Canada
; Gazette, Vol. XXIX, No. 16, 19 Oct, 1895, pp. 283-285.
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’Charles Constantine -and Staff-Sergeant Cherles Brown qf the North-
West Mounted Police to the Yukon to investigate_the situation. The
, reportiggytﬁEir “sovereignty patrol", according to Zaslow (1971),

illuStrated’Gonstantine's belief: S c :

¥

* %

that although the whites and the Indians were peaceable

and co-operative, the area was a sort of "no-man's land"

and required forty- -five to fifty police to control .the

several hundred miners. He singled out as neces51tating

police action the. need to control liquor consumption and

gambling, collect customs' duties, enforce Canadian laws,

-and discourage ‘the miner's committees- arrogating ‘to-
themselves powers of enforcing law and order (Zasloqfﬁ
©1971:99). . -

In addition to his report, Constantine collected $3,2&8 in customs'
'duties and $485 for the Department of the Interior and réturned to

Ottawa after‘having detailed Brown to "show the flag."

The Dominion government was shocked out of its complacency and

fwas forced to re-evaluate its pos1tion on the North during 1895.

"“The American control of the seaport entry points to the gold

fields, influx of treasure seekers, which,alsoainciuded a high
percentage of Americans, and the actions of the Territorial
Assembly each contributed to the Dominion's change in attitude
(Zaslow, 1971:105-110). - ' \\ '

N

¢

During 1897, the Dominion. government.  appointed Major J.N.
Walsh, late of the North-West Mounted Police, as Commissioner and
Chief Executive Officer for Yukon and.T.B. MacGuire as justice of
the Yukon Provisional District Court. ,gnteréstingly'enough, the
government and Legislatiye Assembly of the\North—West Territories
held the opinion that the Yukon Pro&isional District was, as the
Dominion Order-in-Council stipulated; within its jurisdiction and
.Vthe Territorial Lieutenant-Governor subsequently dispatched an
v_officer to collect fees and taxes in the gold fields. This

“‘officer,.a member of the Territorial Executive Council, proceeoed
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to Dawson Creek whereby he:

set up a local three-man board of commissioners and’
‘collected $2,000 in fees from sixteen saloons and hotels.
The permits he issued for importing 61,000 gallons of
11quor at a tax of $2 per gallon yielded the Regina
government an unexpected $122,000 windfall (Zaslow,
1971:109),

before the Dominion government took legislative action. The
parliament reacted by passing the Yukon Territory Act (1898)4%*
which established distinct political, administrative and judicial

institutions for new Territory.

By the time the Klondlke Gold Rush Wwas percelved as an order-
maintenance cr1s1s,'the Domlnlon government responded with the
establishment of the Yukon Fleld Force cons1st1ng of 288 officers

and men of the North- West Mounted Police supplemented by a 203 man

‘detachment from the Royal Canadlan Reglment The mandate of the
Yukon Field Force was, accordlng to Zaslow (1971 109), to ‘"hold

_Yukbn against subversion from within or attack ‘from without."

. The pollce were organized into. two D1v151ons located at the
1argest populatlon centres with detachments establlshed at the
various entry p01nts into the Terrltory These detachments served
the functions of a civil service at great savings to,the Domln;on
treasury and, thus,. created a de facto police state for the
Territory (Morrison, 1973:98-117). - These-"civilian" duties were
not entire}y appreciated hy the police who: >
performed their diverse tasks with varying deérees of
enthusiasm. The force had a strongly defined conception
of its proper role; it was to catch criminals and to

-

An Act further to amend the Acts respecting the North-

West Territories and create a separate Territory out of

™ part thereof, 1898, R.S.C., 61 Victoria, <.6, 1898,
hereafter the Yukon Territory Act (1898). '
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maintain the law. - The police therefore sometimes chafed
when they found themselves cast in the role of minor
civil servants. Yet despite some occasional failures and
derelictions of duty, the jobs which the police disliked
‘'were ,done well, while those:they found to their taste -
could have been done no better (Morrisonﬁ 1973:iii4iv)./

In&eed, the pdliéé ensured that the miners wefe adéquétely
equipped and paid the appropriate duties and feest"'5 These
actions, when coupled with their gene}ai enforcement duties, had
"the  effect of negéting ;aﬁy serious concerns of the American

gcvernment concerning the safety of its expatriate citizens.

The other elements of the criminal»éystem throughout the Yukon
Territofy, hoyéver, did not expand their - numbers as population
increased. Justice T.B. MacGuire of the Yukon Territorial Court
was, * in turn, supported by ‘officers of the North-West Mounted
Police serving as justices—of-tﬂe—peace.46.;,Uhfortuhately
Territorial judicial and correctional services duriﬁg the same
period have not any signigicant scholarly attention. 1Indeed, they
were inwgreater need of material and personnel than those in the
truncated North-West Territories. The practice offcbnvicted felons
serving their sentences in NWMP. guardrooms and, in the case of
lengthy sentences, were transferred to the North-West Territories-
apparently continued. Thésekand other criminal justice practices

would continue until well into the twentieth century.

45 Inspector Sam Steele, North-West Mounted Police, reported
that "they had checked over 30,000,000 pounds of solid
food, "sufficient to feed an army corps for a year," had
passed more than 30,000 persons, and collected over
$150,000 in duties and fees" (in Zaslow, 1971:110).

46

This situafion was to change with ‘the enactment of the
Yukon Territory Amendment Act (1901), R.S.C. 1901, .c.41,
§1 authorizing the Governor-in-Council to appoint Police
Magistrates and the Yukon Territory Amendment Act (1902),
R.S.C. 1902, c.35, §1 which created and assigned criminal
jurisdiction to Judges of the Yukon Territorial Court.

i
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/ﬁeanwhile, the Dominion government would be awakened into
action by events on-the international, rather than national, scene.
' The boundary’ between Alaska and the Dominion ‘was fuse which
eventually ledAto an explosion of federal activity in the far North
at the end of this study period (Bovey, 1967; Johnston, 1933;
Leyton-Brown, 1988; Maxim, 1976; McConnell,“1970; Morrison, 1973;
Zaslow, 1984). : . : a o

, The Alaska Panhandle Dispute,“as it~would later be called, was
concerned w1th delineating the. precise boundary of between the
Domlnlon and the United States. The both parties sought tb control
the headwaters of the 1nlets of the reglon as whoever controlled
those areas also controlled the seaward access to and from the gold
fields of the Klondike. The estabkishment of an impartial boundary
tribunal was regarded ae an amicable settlement process.47 The
decision,'entirely'in agreement.with the United‘States-position,

B

demarcated the panhandle boundary as:

a line approximately thirty miles inland from the
serpentine coast, not a line approximating the coast's

general trend.; Canada would have no outlet to the
tidewater north of the mouth of the Nass River (Bovey,
1967:117) .

Responding to this direct threat to its sovereignty, the
Dominion government realized, .as Maxim (1976:20) commented, -that

"Ef fective occupation such as settlements and communities with true

47 This notion of impartiality occurred in name only as

United States President Theodore Roosevelt appointed
commissioners who, in actuality, arqued the position of
their government. Their vigour in this regard and. the
Imperial governmenht's colonial policies swayed Lord’

" Alverstone, the British president of the tribunal, to
vote for the majority American position. These events
contributed’'to the two Canadian commissioners declaring
the tribunal "nothing less than a grotesque travesty of
justice" and "totally unsupported either by argument or
authority, and it was, moreover, illogical" (Bovey,
1967:117-118) .
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goverﬁmental representation in the area‘was.the only answer." ﬁith
this-notioh in mind, the Dominion government dispatched maritime
soveréignty patrols into the;Arctic Archipélago and authorized the
~establishment of North-West Mounted Police detachments in the areas
where the whalers of numerous nations would enter the archipelago.
fThese police detachments, accqrding to the NWMP: Commissioner of the

¥

~day, would:

stand for law and 'good order, and show that no matter
what the cost, nor how remote the region, the., laws of
Canada will be enforced, and the native population
protected (Bovey, 1967:119). ‘

o ROYAL NORTHWEST
\\"  MOUNTED POLICE POSTS
1903 -

SCaLE CF wals
100 9 0o

430

OCEAN

PACTFIC

Figure 10 Royal Northwest Mounted Police Posts, 1903.

" Source: Diamond .Jenness, Eskimo' Administration: II.
Canada (1964). ‘
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These actions marked a complete change from the previous government

aloofness described by Arctic ethnographer Diamond Jenness:

From time to time faint rumours concerning the activities

of the whalers- filtered through to Ottawa, but the

authorities disregarded them because they were carrying -
more important burdens than the remote .and useless

Arctic. As long as no other -country attempted to.gain a-
foothold in that region they were content to forget it

and push on. with the development of thé southern

provinces of the Domlnlon (Jenness, 1964:16).

/

/

In conjunction with thése actions, the Dominion government/"

enacted a series of Acts and amendments to existingkACts with the
ultimate goals of developing the West and North-West as well as
asserting Canadian sovereignty %p the region. The most notable of
.these acts were the Northwest Terrltorles Amendment Act (1905),_
the Alberta Act (1905),49 and the Saqkatchewan Act (1905),so
which created internal boundaries of those Jurlsdlctlons.
The'Northwest Territories Amendment Act (1905) esfeblisheé the
new territorial boundaries which would clalm not only the entire
Arctic Archlpelago and mainland areas as well. -The new Northwest
Territories would officially include the - ex1st1ng District of
Keeyatln and ‘created the Provisional Districts of Ungava,
Mackenzie, agqwaranklln.p From a legislative an@ judicial

perspectiyve, the Territories would be:

-

48 An Act to further amend the North-West Territories
(1905) ,-R.8.C., 4-5 Edward VII, c.27, 1905, hereafter the
Northwest Territories Amendment Act (1905). This was the
first official use of the term "Northwest" rather than
"North-West" in the territorial title. :

43 Alberta Act (1905), R.S.C., 4-5 Edward VII, c.3, 1905.

50

Saskatchewan Act, 1905, R.S.C., 4-5 Edward VII; c.42,
1905. -
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administered by an appointed cémmissioner, assisted by an
appointed four-member cbuncil, with the same powers of
promulgating ordinances as those possessed by the former
lieutenant-governor and legislative assembly of the pre- ’
1905 North-West Territories....[and] the seat of ‘
government remained in Ottawa (Zaslow, 1971:209-210).

Indeed, the new Norihwest/Territories Council was as hamstrung by
Dominion’ legislation as were its predecessors. It could neither
raiée nor expend funds within the region, nor could it control the

natural resources found therein.

a

200 0 200 400 600
| _— 1 — R}
MILES

. ) ' ﬁ:
] QT il

Figure 11 Canada and its Territories, 1905.

s

Source: Gebffrey,Matthews and Robert Morrow Jr., Canada and the
World: An Atlas Resource, (1985).
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(iii) * Colonization Begins With a Survey, 1905-1930% °~ . ¥

The next, perlod of interest, 1905-1930, was magked by‘the'

Dominion gove%nment's enaétment of legislation concerne ~‘w1th

both, exploratlon and research in the North-West Terrltorles and
the Dominion control over the lives of Canada's aboriginal peoples

Both Canada and Denmark, for example, sent expeditions northwards
for purposes which may best be described as a form of 'imperialist
hegemony,“ The actions of the Dominion government were foremost
symbollc in nature and were carried out to enforee.Canada's clalﬂs
to "Arctic soverelgnty and forestall rival claims to the reglon
(Lester, 1982; Morrison, 1986; Smith, 1963, Zaslow, 197:})f Indeed,

as Diamond Jenness was to state during the 1960s:

Colonization schemes commonly begin with a survey. A
party goes out to explore the region, to examine its
climate, its soil, its vegetation, its water supply, and
other features; and only after it has completed this
examination and selected the most favourable spot do the
colonists move in with their families. Should they
choose a coastal location a sheltered harbour will be
vital, and a safe and easy approach to it from the open
sea. The navigability of the open sea itself is never
questioned; every colony planted on a coastline takes it
for granted that sea-going vessels will keep it 'in
contact with the outside world (Jenness, 1964:59).

L &

Immediately prior to and concomitant to the first ‘half of this
period, the Dominion government sought to assert Canadlan
sovereignty in the region. Gordon Smith (1963) notes that small—

scale expeditions were:

s

dlspatched to patrol the waters of Hudson Bay and the
eastern arctic 'islands and assert canadian sovereignty
there. ‘'Under government instructions they took note of
all activities at the places they visited, imposed
licenses upon Scottish and American whalers, collected
customs duties upon goods brought into the region, and
generally impressed upon both Eskimos and whites that
henceforth they would be expected to obey the laws of
Canada. Scientists of various kinds were regularly

\
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included to attempt to bring back more knowledge of the
region (Smith, 1963:8).

‘ Smith (1963) elaborates on these activities in’”the North by
pointing out that these "research" expeditione and sovereignty
patrols had the mandate to claim for Canada any new territory which
they discovered. Examples of this mandate may be seen in Bernier's
(1909) claim to the entire Arctig’Krchipelago”and Stefansson's
(1919) claim. to the Wrangell Island. The best known of the
Dominion governmeﬁt's efforts was the Canadian Arctic Expedition,
1913-18, which conducted salvage anthropology of Inuit from»the
, Maekenzie Rivervdelta to the eastern shoresvof Baffin Island.

The Canadian Arctic Expedition was comprised of two distinct
groups: the Northern Party (Beaﬁfort Sea and’ Arctic Archi‘eiago)
under Stefansson and the Southern Party (Canadian mainland "and
adjacent islands) under Anderson. Commissioned "jointly by the
" Dominion government's Department of Naval Service and Department of
Mines, the Expedition remained in the field from 1913 until 1918
(although _the Southefn Party returned in 1916 as driginally
planned). The Canadian Arctic Expedition gathered a wide range of
data concerning the anthropolegical, botanical, geological,
geographiéal, marine biologica1/hydrographical, and topographical
conditions presenf in the Canadian Arctic.

Combining both natural and social science .methodologies the,
Expedition's members approached their respective tasks with goncern
for the impact of their research activities upon those groups of
Tnuit whom they studied. The reports of Stefansson and Jenness,
for example, reflect not only that concern but an urgency to record
the traditional culture and lifestyle at a time when both Europeans
and Euro-Americans and their technologies' were becoming a presence
in the region. The Canadian Arctic Expedition was not without its
prestige nor its tragedy: the members of the Northern Party'

included noted anthropologists Henri Beauchat and Edward Sapir

-
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although the ﬁorﬂer perished, along. with numerous othéré; when.the
M.v. Karluk was crushed in the ice near Wrangell Island.
Fortunateiy for the Expedition Jenness assumed Beauohat's duties
(recording the language, manners, customs and religious beliefs of
Inuit) as .well as his own responsibilities of recording Inuit
physical anthropology/archaeology and technology. ‘

'Denmark' on the other hand had establlshed its legal clalms'-
-to Greenland in the prev1ous century and sought to both survey its
posse551on and expand its territory into the dlsputedv Arctic
Archipelago. This resulted in the explorations of the Fifth Thule
Expedition (i§21—24) by Rasmussen, Matthiassen, Birket- Smith and
others. The wide- ranglng 1nvest1gatlons of that expedltlon whlch
were conducted durlng the heights of the fur- tradlng period in the
Northwest Terr;torles and thus was witness to rapid social and
economic, change among the Inuit popuiation, included reports on:
archaeolooy, physical anthropology, physiography, geology, botany
and zoology as well as detailed ethnographic accounts of the
Caribou, Netsilik, Igloolik and ‘Copper Inuit'(Collins, 1984:11-12).
Similar to the Canadian Arctic Expedition, it's members were
trained social and physical scientists whoée methodological choices
* also illustrated a desire to not unduly influence or disrupt the
cultural activities of the peoples they studied.

N v

Tﬁe results of the exoeditions of both nations included
increases in the knowledde concerning Inuit cultural physical and
social anthropology as well as the beglnnlng of the Canadian
¢olonization of the Arctic Archipelago.  Unfortunately for legal
scholars, neither. of the expeditions were overlyrconcérned with
aboriginal -concepts of law and social control. These symbolic
measures culminated in the establishment -of Royal North-West
Mounted Police, and its successor the Royal Canadian Mounted
Police, posts throughout the North to enforce the Queen's law (and
&ater thé King's law), collect customs tariffs and establish a

Canadian, albeit Dominion-oriented, presence.
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of its "northern attic," it remained as tight-fisted with'bublic

funds as during the earlier perioas4discussed préViously. Indeed,

. B I .
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Figure 12 Royal North West Mounted Police Posts, 1921.

Source: Diamond Jenness, Eskimo Administration: II. Canada
(1964) . ‘
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Whereas the Dominion éove;nment began to emphasize the value

as Bovey (1967) commented:

v

The Dominion government's fiscal policies often forced the police

to approach either the Hudson's Bay Company traders or the local

Canada was content to permit the residual Northwest
Territories to remain a deserted and forgotten national
,attic. The government might be striving to extend that
attic to the North pole, but it had no intention of
furnishing it with meaningful government if the expense
could be avoided (Bovey, 1967:iv).
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missionary and beg.forzﬁransportation or other aid withéwhich—to
carry out their duties (Jenness, 1964)-. - B

It was also during this’ perlod that many "first contacts“
occurred between the Euro- Canadlan and aborlglnal societies in
those areas of the Northwest Tergltorles ﬁound north-of»the 60th -
degree of latitude. There are'numerous accounts of the reactions~
‘of many Mounted Policemen to the conditions and habits of the Dene

‘and Inuit whom they encountered.

Accordlng to Morrison (1973) "the North West Mounted Police
- brought with them their.own standards of "Indlanness"vor what
constituted a good Indian which they, then, " applied.to the
.aborlglnal peoples of the. Yukon and Northwest Territories. This
.standard was based, unfortunately, upon the concept of the "noble'
savage,.;proud, energetic men worthy of some respect"- (Morrlson,
1973:115-116) . Indeed, the aboriginal peoples of the Mackenzie
River system were pacified and, 'in some cases, debilitated by
" extensive contact with the alcohol, disease, and morality of'the
miners, whalers, and other Euro-Americans. In the Yukon, for
‘eﬁample, one constant complaint of the period was the unendind
appeals for food by the aboriginal people. Commenting on ‘the
dlfferences\between Dene and Inuit of the Macken21e Delta, NWMP

Inspector A M. Jarvis summed up the attitude of many members of the

. Force:

The Indians: here, they are too lazy to hunt or trap and
live all the year on fish...any money or debt they can
procure goes on their backs, and then their stomach is
thought of. Different with the Esguimaux; one need-only -
go 100 miles down the Mackenzie River, and he will find
the men either out trapping, or fishing through the ice. :
The women are either making skin boots or clothing, or
smoking cigaretts [sic] and Yaughing... They are not
improvident 1like the Indians. They very seldom take
debt, [but if they do]...the first thing they do is to
come in with the furs to pay  what they owe... (Morrison,-
1973:307). .
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From these stat menté;; it may‘ be poss¢ble 'to ‘infer that

dlfferentlal enforcement Eased upon ethnicity may have occurred in -

P Fie
k]

‘ X ‘ o . 4 SN
Throughout their enéounters with the abeoriginal peopleg of the

the Northwest Terrltorles. : : ' ,5 )

Northwest‘Territories,]the police sought'tOHoohtinueJthe common-.
sense‘aﬁbroach to .law enforcement. Thigkoften resulted in the

,‘Klng s law- being ignored for a peageful solution which may have had

51

its base in lex ;oc1 Pollce aborlglnal confllct resolutlon may

be seen in the following, although lengthy, passage: -

In the summer of 1916, a family of Eskimos stole a case
of pemmican from the canadian Arctic Expedition at
Bérnard Harbour, 'and headed east. A police corporal, who
was staying w1th the expedition at the time, set out in
pursuit, and soon caught up with the thieves. Rather
_than arrest the Eskimo for theft, which would have
involved endless bother, the corporal invoked the lex

- talonis, and demanded that the thief make restitution for
the stolen pemmican. The Eskimo offered a seal put in
payment, but the corporal refused it, and took instead
two boxes of cartrldges These were the Eskimo's most
valuable possessions, and he protested, but to no avail.
As the corporal later reported, "Something had to be
done, however, to show these people that they could not
steal with impunity." This was an irregular method of
enforcing the law, but it was justice that an Eskimo
could readily understand, once he had accepted the white
man's concept of prlvate property (Morrison, 1973:314-
315). '

While the police took exceptional steps to resolve conflict
and enforce the iaw, the judiciary attempted to carry out its
mandate in the same manner as it would in Toronto, Winnipeg,

Calgary or Edmonton but without the same organizétional structure.

51 Lex loci, a Latin phrase meaning, literally, "the law of
‘the place." This term is often used interchangeably with
another Latin phrase lex loci actus which means "the law
of .the place of the act,"™ although the phrase lex situs

or "the law of the land" may be more accurate.
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1:The enactment of the Northwest Terrltorles Amendment Act (1905)5%7

contalned major changes for the admlnxstration of justlce:g7f

throughout the reglon. Wlthln §8 of the former AGt StipendiaryT'

tjMaglstrates were relntroduced thh expanded powers.,i

3
)

§8’ ,f&he Supreme " court of “the . “North CWest - ST
S »Terrltorles is hereby "disestablishead- in the L T

terrltories, ‘but the Governor—ln-Counc1l may

appoint such number of persons as Stlpendlary ,:~"f};f

Magistrates, from - time to time, .as may be
. deemed -expedient, who shall. have and'exercise - -
" the powers,Aauthorltles and functions by-the -
-saild Act vested in a Judge of the said. Supreme L
’Court of the North West. Terrltorles. T

a

These changes by Ottawa were not responses to the growth ofh;;md
/ the Terrltorles and 1ts 3ud1c1al admlnlstration but were baséd 1n}3es"

(wholly w1th1n the Domlnlon government's pollcy of governlng byiery

o

‘neglect, ‘or extendxng the natlonal attic. WhlIe av01d1ng 'the;"

'expenses of governlng it. Yet, these changes, as sweeplng as,’ theyujf

- were, falled to- stop the general practlce of transferrlng serlous

and capltal cases to elther Edmonton or Calgary as was the case in - ,
" the. 1917 trlal and re- trlal Qf Inuuk Slnnlslak and Uluksuk,'. or

the murders of two Oblate m1s510nar1es 33,

'During?the next twenty-five yearS“the CoﬁmisSioners.of the '~

‘NorthwestkTefritories'would:revert.toiitsfpracticésddf 0ld and

T Lt ) o ) ) . A L

52‘pAThe prov151ons of thls Act were cenflrmed nearly word for
. word during the follow1ng,year when Parliament enacted An .
Act respecting the - laws ' of the Northwest .Territories
'(1906), R.S.C., 1906, <c.62, hereafter the Northwest
Territories Act (1906). : o T - R
53 For a fuller understandlng of the deaths of Frs. Jean-

‘Baptise Rouviere, O.M.I. ~ and Guillaumme Le- ‘Roux, 0.M.I.
in 21913, and the subsequent murder trials- of Sinnisiak
and Uluksuk in 1917, the reader is directed to Robert: G.

Moyles British Law and Arctic Men: The Celebrated 19174

Murder Trials of Sinnisiak and Uluksuk First Inuit’ Trled
Under White Man s Law (1979).
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~appoint onlyifour’new Stipendiary Magistrates. As in the past,
::there would be no Chief Justice of the .Stipendiary Magistrates

o Court as"all;'appointmentsf'would be as a° puisne Stipendiary‘

Magistrate.a These appointments would include:

e

‘flf, Magistrate A. Bowan Perry (1907-1920)- .
2. Magistrate E.C. Senkler (1910-1912)
W -Magistrate Lucien Dubuc»(1921—31)

‘4. 'Magistrate Louis A. Rlvet (1923~ 1928) (Price,
. - 1986:49- 81) '

These Stlpendlary Magistrates would travel to the Royal North*W@st
Mounted Pollce/Royal Canadian Mounted Police detachment nearest the

place of the offence to hear’ the case.’ In thlS manner Maglstrate

ﬁi Dubuc "went north 1n 1923 to deal with Several trlals at Herschel

e

~Island, and thereaftér to go ‘north on criminal circuit in the . .

“stmmers of 1924, 1926, 1929 and 1931" (Price, 1986:72).

in-1923, Magiétrate Rivet journeyed to ‘the police detachment,
as Pond'lnlet, on the northern tip,of Baffin Island to hold the
Janes murder. trial. This case involved the shooting death of a .
Newfoundland trader, Robert Janes, near Eclipse Sound in the Pondn
Inlet areaw/ﬁHav1ng grown despondent and morose due to his failure
to establish a. successful tradlng post, he attempted to journey out‘
- of ‘the area. Durlng that ordeal ‘he encountered a group of - Inuxt
whom he frlghtened enough for them to fear for thelr group surv1val
- and execute him. The events became publlc knowledge and the pollce,

sought outg;and arrested .three Inuit. -  Several months later,

_ - Stipendiary Magistrate Rivetzarrived in Pond Inlet and held a trial

which lasted four days. The trial results:

-7

- a first conviction for manslaughter and a. sentence of
ten years imprisonment to. be served at Stony Mountain
Penitentiary.

127



- a second conv1ctlonlfor manslaughter and a sentence of
two years imprisonment to be served at . the’ police.
guardroom in Pond Inlet. : .

- an acquittal and release of the accused (Morrison,
;1973 337- 338' Price, 1986:378).

Both trials also'illustrated the nature'of'corrections in'the
Northwest Terrltorles during thls perlod As in the earlier pre-
prov1nc1al perlod conv1cted felons would elther serve the¥r short-

term sentences in either the local pollce guardroom or a

territorial gaol‘ or, in the case of - long-term sentences be

'transferred to Canada and one of the Dominien's penltentlarles
The executlon of sentence for those sentenced ,to death usually
occurred in one of the larger terrltorlal centres as close as
possible to where the offence occurred.

'While the Dominion government was pinching its pennies in the
administration of justice in the Northwest Territories, it was also
seeking ways to reduce its expendltures in the management of Indlan
‘affairs. Having assessed its pollc1es of protection, c1v1llzatlon,
and a551m11at;on of the ahorlglnal péoples into the Eurc-Canadian
~soc1al structure as far from successful the Domlnlon government
amended the Indian Act (1898) The Indian Act (1906)54 was the
/ Domlnlon government's fesponse to cr1t1c1sm~that the reserve system
was, in fact, retardlng the ass1mllation of the aborlglnal peoples
‘and the economic development of the areas where reserves were
srtuated (Getty and Luss1er 1983) Indeed \the peaceful
ra551mllatlon of Canada's aborlglnal peoples was discarded as a
policy goal and the reductlon and eventual dlsp051tlon of ."lands
reserved for' Indians" * was. promoted by the Department of Indian
Affairs (Getty and. Lu551er, 1983 48~49) .

54

Act (1906).
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An Act to consolidate the laws regarding Indians (1906)
R.S.C., 6 Edward VII, c.81, 1906, hereafter the Indian
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! This situation would continue until 1920 as the various
amendments ﬁo'the Indian Act "(1876) occurring in 1886, 1887, and
1906 dealt only with Indian self-sufficiency in similar areas, but
would have a major impact upon the. lease or sale of reserve lands»fl
and the fitness for enfranchisement of Indians. The latter was no£vu
to occur until 1560 on the federal scene when aboriginal people‘
received the right to‘voteuin Dominion elections. The major
orientation of Dboth these 1eéislation and policiés was to
assimilate Indians and Metis into the mainstream of Canadian

society, albeit in a gradual manner. ‘ L

©

- . !
The powerlessness of the disenfranchised aboriginal population

was seen as a factor in their lack of action as éboriginal people
could not directly affect the election of Dominion politicians.
Such socio-structural deprivationpmay be seen merely as an exercise
of power by the dbmihant\Eufo-Canadian society and the lack of
action on the part of the aboriginal peoples as a lack of
understanding of their ability as agents in a power relafidnship.
This lack ,of knowledge and uhderstanding'b& Aboriginal peoples may
be illustrated by those amendments to the Indian Act which includgd

(1924) and then excluded (1938) Inuit under the reéponsibility of
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the Superintendent-General of Indiéﬂﬁiﬁffairs without their

representation or consultations. Yes, Inuit were

Indians 'in the
eyes of the Department of Indian Affairs, a view which was
supported by the Supreme Court of Canada.

3
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To conclude this section without béYing taken notice of thpse
international events which helped to shape Canada's afctid claims
and subsequént policies would be amissz'During 1919, -the Dominion
goverqyent protested to its Danish counterpart that greenlanders‘
were entering Canadian territory and killing muskoxen, contrary to

Canadian game laws, onﬁEllesmere Island. While this extremely

v
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large island fell within Canada's northern claim due to an
application of the “sector principle," the,Domihion had very few
resources with which to assert hef eovereigntyhpf the island.
Anxiety and peranqia concerniﬂg a possible Danish_colonization
scheme in the region was manifested by the Dominion goyernment
authorizing police detachments on Ellesmere Island and at the
.entrance points to the Arctic Archipelago and Hudson's Bay (Maxim,
1976:2€; McConnell, 1970:14-17).

The Dominion government's anxieties.were fueled by the actions

of- Danish explorer Knud Rasmussen who not only challenged the
applicebility of Canadian games ‘laws in the area, but promotedvthe
vieh that "asbeverygone knows the land of the polar Eskimo falls
under what ig called "no<man's-land" and there is therefore no
authority in this country-except that which I myself am able to
exeft:.."(McConnellL 1970:¢56-57) . Those _ symbolic sovereiénty
measures which began with the establishment, of police posts in the

area’ reached their highest. point, in the opinion, of Dominion

government,'with the creation of the Arctic Islands Game Reserve -

and the Northern AdVisory Board in 1926. It was the hope of that
government that such measures would bring an end to Danish actions
in the area (Maxim, 1976:23). o

- The decades*between the turn of the century and the outbreak
of World War II were of little consequence for the peopies and
government of rthe Northwest Territories as it appeared that the
nation's "northern attic" was 'forgotten' by the central government
in Otfawa, except as a source of revenue and support of sovereignt
claims (Braden, 1976; Chartrand, 1986; Clancy, 1985; Zaslow, 1971).
Economic considerations brought about by the discovery of gold and,
oil in the Mackenzie District during the early 1920s resulted in a
change in administration as the Department of Mines and Resoukces.
aecepfed responsibility for the Northwest Territories. National
rather than local:interests, once again, would predominate during

the fifteen years preceding the end of the Second World War.
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Figure 15 Native Groups and Treaty Boundaries in Western Canada,
' 1871-1921.

Source:  Ian Getty and’ Antoine Lussier, As Long as_the Sun
o Shines and Water Flows (1983). ' '

1

Indeed, it was these national 1nterests which prqv1de the
attractlon for those researchers who utlllze the same approach to
understandlng the state ethnicity and stablllty as Motyl (1987)\
Durlng the first half.of the period . in quest, 1870- 1900, the
Dominion faced a crisis which was concerned w1th orderdmalntenance
as much as it was based in land acquisition' and soverelgnty over
it: Faced with increasing numbers of Americans operatlng tradlng
centres such as Fort Whoop-~Up, where alcohol flowed® generously and
lawlessness reigned, the Dominion government establishédf;tﬁe
judiciallﬁnstitutions of the Stipendiary Magistrate and the North-
West Mounted Police and énacted legislation to support ;fheir
actions, albeit legislation which was inadequate to meet the needs

of a grcwing settxer'population (Stanley, 1961; Tobias, 1983).
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while these two institutions were instrumental in "showing the
flag," so to speak, to other-circumpolar nations, they were not,

capable of laying serious claim to the region.

The Dominioﬁ goyerﬁment, during this era, continued “to
- demonstrate a prefereneeftowards dealing with its opponents through
negotiations and the establishment of Jjudicial institdtions E
(symbolic sovereignty) and through force of arms and domestic
legislation (developmental sovereignty). . The deployment of the
Yukon Field Force (police and troops), for example, wae carried out’
to maintaiﬁl Deminion' control over’ the lands and its mineral
resources. ¥ Indeed, the wuse of force and unequal treaty
negotiatione4wefe to become a hallmarkﬂéf gove}nment—aboriginal

dealings during the period;

Throughout the era of 1870—1900, ethnicity was regarded by thev
Dominion government in much the same way as the Imperial»goVernment
had interacted with the aboriginal populations, namely as a matter
of military, political, "and economic expediency. As.fhe relative'
importance of the aboriginal populations decreased vis-a-vis the
Dominion and regional eeenomy and fears remaining from the previous
Riel Rebellions failed to dissipate, the government institutedka

policy of economic dependency and marginal land reserves.

While the Dominion government continued maﬁy of the policies
‘established during the previous thirty years, the 1900-1930 eralzas'
he

least intrusive and least expensive manner available to it. The

marked by increased efforts to deal with its opponents through

use of force was discontinued in favour of cash settlements and/tbe
establishment of police posts to establish Canadian sovereignty in
the international arena. Within‘the context of ethnicity, the
Dominion governmeﬁt continued to amend the Indian Act, conclude
treaties which saw the ceding of reserve/treaty lands, and to deal
with aboriginal peoples from a position of, both,-material‘and

psychological superiority. The notions of autonomy and self-
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government for aboriginal people, apparently foreign to the minds
of Dominion bureaucrats; had become intertwined witﬁ the signing of

treaties which, in turn, were contracts for aboriginal dependency.
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CHAPTER VII

CANADA NEGLECTS ITS NORTH, 1930-1945

The Dominion government entered the decade which preeeded;the
start of the Second World War by withessing the demise of two
:challenges to 1its Arctic sovereignty. The. first challerige,
involved the Dominion government recognlzlng the exploratlon and
mapplng efforts of Norwegian Otto Sverdrup. Sverdrup had durlng

the course of his journeys in the High Arctic, clalmed the many

islands for Norway although that nation had not exercised those

rights. In recognition of the expenses which he had incurred as

well as a method of acquiring Ndrway's recognition of cCanada's.

claim, the Dominion government made an ex gratia payment of $67,000

to Sverdrup in 1930 (Zaslow, 1984:5).

The second challenge was met vicariously by the Dominion

government through a dispute, during 1933, over the ownership of<\

East Greenland between Norway and Denmark in the Permanent Ccourt of
International . Justice. The Court established that while
sovereignty required effective oecupation that such occupatien
'requiredh "a reasonable amount of eccupation"‘ for soVereignty
purposes (Maxim, 1976:24). *
, '

While the Dominion governmént was apparently ’Egntent to
exercise only symbolic measures of sovereignty, it was also willing
to ignore the needs of the residents of the region if the expenses
could be avoided. The administration of the Northwest Territories
remained in the hands of  "the usual tr1umv1rate‘4 the state as
represented by the RCMP, the church, to tend the souls ofﬁthe

savages, and the commerc1a1 ‘power of the Hudson's Bay Companym”i

(Braden, 1976:27- -28). The Dominion government requlred accordlng;

to Braden (1976), either a threat to its soverelgnty or the promlse
- of ‘economic benefits, rather than the desires of 1ts re51dents

before it would take action:

1316
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The - discovery of gold in 1930 pear what is now
Yellowknife, . followed <quickly’ by ‘related mineral
developments in the Great , Slave* and eat Bear Lake
area¥;ipincreased the level of :economic act1v1ty in the
Mackenzie Dlstrlct . The Northwest Territories Council
began to exercise more of its powers during the period
1930 to 1940 in response to pressures from white southern . “
mlgrants who populated new mining communities.such as
Yellowknife.. The newcomers felt they were entitled to
_facilities: and amenities similar to those found’ south of
the 60th parallel. However, despite these new economic
developmentso and’ a .more active Council and federal
government, -provision of services continually lagged

© " behind the demands whlch vere belng made for them-
- (Braden, 1976:29). , .

2
e

& "

The notlons of the productlon of and dependence upon staples Co
in Canada, and by extenS1on in the Northwest Terrltorles, have been
commenteddin by ‘numerous: economic. hlstprlans (cf. Aitken, 1959;

} . -
Easterbroodk and Aitken, 1965; Easterbrook and Watkins, 1967; Fowke,

1952; H.A. K Innis, 1950, 1951, 1956, 1962; M.Q. Innls 1943; —_.

Mackintosh, 1923). . The role which Canada s production of staples
(fish, fur,itimber, graln, and minerals): for European and Amerlcan
markets has contributed to the colonial .development of the’state“
within and the nation of Canada. In this regard, . the primary-’
importance' of the,two staples, fur-- and non-renewable resources,
which made up the Territorial economy dgring the 1930s cannot be
understated. While the importance of these staples to the northern
econémy remained“oonstantJ‘their marketability, espec1a11y the
white fox market,jdeclinzz\dramatlcally during the same period.

~ N
*

Follow1ng Macklntosh s (1923) 1n1t1at1ves H.A. Innis (1950,
1951, 1956, 1962, 1967) regarded the notion .of staple productlon as
the central theme in the history of Canada'’ S_echomlC,prllthal;
and social“growth.' It was Innis' belief that the~European desire
for both raw materials and 1uxuries from Canada and the latter's
dependence upon European finished goods were the motivation behind
the exploitation of the new lands. Indeed, Innis (1967:16-27)
consistently puts forth three themes: ‘ .
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(1) Canada s economic development notably in the areas
of industrial development, was retarded by its rellance

upon a staple economy,

governments e

cted social and economic legislation, such

(2) that bozgf the Imperial (British) and Dominion

as the Constitution Act (1791) and the Jay Treaty (1794),

to ensure the orderly reproduction of staples and,

(3) the aboriginal peoples of Canada provided not only'a
labour pool but the material culture necessary to exploit

the staples of fish and fur.

&

As tne European demand for staples increased and the Euro-

Canadian methods ofs obtaining them‘improved, Innis (1967:24-25) -

" argued, the ‘participation rate and' relative importance of the

aboriginal people to the economy decreased. Fortunately, the

aborlginal peoples of the Northwest Terrltorles possessed both the

knowledge base and requisite skills to corner the market.

On the

other hand, .it was doubly traglc that many aborlglnal peogle had

become dependent orr Euro- Canadlan goods and practices, at a time

when -the vadue of thelr fur harvests had’ reached their 1lowest

w;

point.

With the absence of threats to Canadian sovereignty and the

decrease' in the potential .mineral "resources, the

Dominion

government remained idle as far as leglslatlon in the Northwest -

Terrltorles were concerned Indeed ‘as Braden (1976) notes:

.-

No attempt was made during this period to establish local

government institutions. in. the north, or permit some

level of northern representation on the Northwest

Terrxitories Council, which continued to be dominated by
£ federally app01nted civil servants (Braden, 1976:30).

=2

The(fDo on government contlnued to undertake

symbqlic

measures to ensure its soverelgnty in the Northwest Terr1tor1es

Whereas it extended the internal boundaries of the provinces of.

, Manitoba, Ontario and Quebec northward and, by extension,

changed -

the boundaries of the residual Northwest Territories through the.

i38
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Figure 16:Canada and its Territories, 1932.

Source: Geoffrey Matthews and Robert Mor;oQ Jr./ Canada "and the?'

World: An Atlas Resource, (1985).

v

provisions of the Northwest Territories Act (1912), amendmehts'to'

that Act in 1930 created the current geo—political'jurisaictibn‘

known as the Northwest Territories.

- .
’

Oon the other hand, the Dominién,government did,ﬁot remain’
idle, but the admihiétratiohlbf the criminal juStiée’stagnatgd; In .

spite of the Depressidn and Second World War, it—aprinte@Anihe_

Stipendiary Magistratesvto assist the two existing Magistrates,"dﬁé'

of whom resided in Yellowknife, im the judicial administration of
the Northwest Territories after 1933. Prior ﬁo that time, the,

139



- judicial’ admlnlstratlon was. handled by the'exlstlng Stlpendlary;

) Maglstrates supported by mpolice Inspectors, Indlan Agents and a-
,ﬁfew Medlcal Offlcers ‘who all held app01ntments as Justlces of the
Peace with the powers of two [justices]" Rr;ce 1986 95). By
‘9394 there were a total of five Stlpendlary Maglstrates for the'
Northwest:Territories, of whom only two were re51dent within the "

' Térritories.. This number. was to expand to eleven by the end of the
Second’ wOrld War although the number of Stipendiary Maglstrates .

re51dent w1th .the. Northwest Terrltorles was reduced to one.

‘Whlle ‘the jud1c1al administration resources were sllghtly:\
*expanded the budget for the police activities and patrols,was’
reduced 51gn1f1cantly The annual Eastern Arctlc Patrol was
reduced for example, to "routine operatlon of supplylng and .
relleVlng the medlcal offlcer at Pangnlrtung and the posts of the
pollce" (Prlce 1986: 87) As was the case’ Wlth the dellvery of

’ correctlonal ‘services durlng the - 'earlier"study perlod the
n detentlon and 1mprlsonment of convicted- felons contlnued to oécur
at the Royal Canadlan ‘Mounted Pollce guardrooms and the federal

LN

Stony*Mountaln Penltentlary in Manltoba. - o ‘v“ o

Dominion leglslatlon alone could not accompllsh 1ts goals of
protectlng, c1v1llzlng, and ass1m11at1ng Canada's aborlglnalik
populatlons without actlve support of the Superlntendent General ofi'
~Indian Affairs and his officers. This support was not however to.

‘ be forthcomlng as that department not only exerc1sed the degree of
'\autonomy avallable to it w1th1n the” overall structures imposed by‘\
the gOVernment ‘but was dlsbanded and ex1stedf1n sta51s untlllith
-was resurrected 1n 1933
Durlng that year, several major leglslative events took place

- whlch affected the lives of Canada s abor1g1nal peoples.‘ The "
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Indian Act (1933)55 not only resurrected the Department of Indian

- Affairs, but placed major restrictions on the enfranchisement of

iy

aboriginal peoples, the _sale of reserve 1ands,_the wearing'pf
ceremonial garb, and. compulsory school attendance for aborlglnali
children. The Department of Ind1an Affairs was also able to block
any appeal of the actlons of local Ind1an agents (Euro- Canadlan
off1cers of the Department) wlth which the band or tribe -was

unhappy " This was accompllshed by way of an 1nterna1 directive .

“which all aborlglnal complalnts and 1nqu1r1es would be dealt with

at the local rather than Headquarters level (Hawthorne 1966%169) .

#

The generallzed effects of these changes were that the
aboriginal peoples in canada could only hope for benevolence on the

part of both the Department and its agents ~and that they felt

fllttle belonglng in the Canadlan pollcy and natlon. The Treasury\
'lBoard and . its parllamentary ‘watchdogs would ensure that such

”benevolence would not occur Wlth Dominion funds, as they‘would deny

Indlan Affairs both ‘the fundlng and personnel by which effectlve'
programs could be implemented (Hawthorne, 1966 172).

- In closing,'this chapter has presented a very limited view of
those events which occurred ‘during the'_period,i‘1930—1945:5§

Unfortunately for legal scholars, the Depression and Second World

© .War captured the Dominion‘governmentfs'interest and, as a result,

very little archiual materials exist or, if théy do,fdescribe this

period adequately. %

T
¢, -

55  an Act to amend the Iaws respecting Indians: (1933), ,
- R.S.C., 23-24 George V, c.42, 1933, hereafter the Indian
e Act (1933). ; | :

.56 For a fuller understandlng of the events of this period

and their impact on' the peoples and government,hof the
Northwest Territories, the reader is d1rected'to Diamond
Jenness' Eskimo Administration, Volume II,: Canada (1964)
and Ken Coates and Judith Powell's The Modern North:
People _Politics and the Re1ectlon of Colonlalrsm (1989)
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The?inattention of the Dominion government was to change
almost overnlght w1th the openlng of hOStllltleS and Canada's
declaration of War “in 1939. - -The events of .the Second World War
resulted inlthe Unitedlstates government requesting perm1s51on to
1bu11d the Alaska Highway across northwestern Canada. The building
of - the Canol Pipeline project from the 0il fields near Norman
Wells in the western Arcth, to ‘Whitehorse was one part- of a
~strateg1c shift of wartlme prlorltles for the Dominion government
During the same period, the constructlon of a staglng and ‘re-
fuelling airfield at Froblsher Bay in the eastern Arctlc, as part-
(of the Crlmson Alr Staglng Route to Europe, was a s1m11ar;

reshiftlng of Dominion prlorltles. ' This shift in priorities‘

>74resulted in a rude awakenlng for that level of government as it was

‘shodked 1nto spendlng large amounts of funds on the Northwest

'f;Terr;torles for the first tlme:ln the Dom1nlon s history (Carlson,
- 1986; Chartrand,-1986, Clancy, 1985; Jenness, 1964, 1968; Mayes,

1978; Robertson, 1985; Zaslow, 1984).

Once)again, if one were'to examine these events in lightﬂof
Motyl's (198ﬁ5 three research foci, it would be possible to
interpret, .as did political historian Braden (1976), that*the
Dominion government realized that settlement and the dellvery of
public serv1ces, albeit sparse and less than the national standard,
was required to_establlsh its claim in international law. While
the frequency.and intensity of foreign incursions into and claims
to the region had decreased dramatically, the Dominion.government‘
‘moved quietly to increase its sovereignty in the, now truncated;
NorthwestkTerritories through symbolic rather than developmental
measures. . Increases 1n transportatlon technology and the demands
of the Second wOrld War however, served as, both, a surrogate
threat to Dominion stabllity. and the mechanism by which that

government‘s sovereignty in the region could be established

. iheiCanadianlstate, in the form of the Dominion government as

’therpolitical authority of Northwest Territories Council was merely
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titular, reacted to the notion of ethniéify through the enactment
of legislation which continued the previous policies aiﬁed at the
"protection, civilization, and assimilation" - of the aboriginal
peoples: of the region. ~ Contemporary legislation exhibited the
Dominion government's lack of concern for aboriginal éutonomy as it
arbitrarily and unilaterally legislated the legal status of Inuit
as Indians! Once again, the issues of self-maintenance and
autonomy for Northerners remained fbreign to the minds‘of Dominion
bureaucrats as the Indian Affairs Branch contiﬁued £o act as "a
govéfnment within a governmehﬁ“'(vén den Berghe, 1981)’thro§ghout
the Northwest Territories. ' ’
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CHAPTER VIII

CANADA'S COLONIAL EXPERIMENTS, 1945-1975 g

The Dominion Government Imposes Its Will ~

The frustrations of Canede's aboriginal peoples and the
residents of theé Northwest Territories, which were described in
Chapter VII, would continue throughoﬁt the war years;ahd into the

'eafly years of the 1950s. At that‘time, the Dominioh government,
fresh from wars with oppressive regimes,‘wouid.begin to look in
earnest at the problems faced by its own aborigihal peoples as weli

as those of northern development. Although she was commentlng on

the Domlnlon government's multlculturallsm policy in 1981 Kogila .

Moodley could easily have been descrlblng the previous 51xty years

of reticence'in 3§or1g1nal admlnlstratlon in Canada: =
¢ :

Perhaps the most typical form of Canadian bigotry
consists of an ostrlch like denial that a significant
problem of racial hostility exists at all...Native
Indians and Inuit, the relics of conquest, constitute
caste-like mlnorltles in " Canadian society. They are
largely excluded from competition and are subject to
condescending and paternalistic treatment by the charter
groups. How complete and successful the conquest and
colonization of this group has been evident in their
internalization and exhibition of many of the features of
interiorized peoples elsewhere (Moodley, 1981:15-16).

The - colanialization of both -Canada's hinterland and its

aboriginal- peoples was ‘neardy complete by the outbreak of war in
1939 and recognlzed both in fact during 1946 and by legislation
during 1951 with the amendments to the Indian Act. The Dominion
government soon found that this repressive legislation, which it
had only just recently enacted during 1933; was too bitter a pill

to swallow as the§ had just fought a war yhich ended many colonial

and exploitative regimes among its former allies and enemies alike.

The awareness of this growing public problem by members of

144

ton



-

Parliament led to the creation of a Joint Committee of the Senate |’
and House of Commons (1946J1948) which.reéceived input from not only
*abdriginal and non-aboriginal members of the public, but also from
-many academics and-public servants involved in the delivery of

services to aboriginal clients.

The. Joint - Committee distilled the representations of the
various groups and recommended llmlted actions to be undertaken

The major points included recognltlon of

1. failure of the government policy of assimilation,
2. low levels of ~educationai:‘ahd vocational
training among aboriginal people,

3. low: levels of regional/national level

* organizational development exacerbated by the

, low education illiteracy and political
alienation among the aboriginal leadership,

4. lack of regional/national aboriginal
identities with a. high affiliation  at the
. tribal/band level (Hamilton, 1966:167-170).

The recommendations of the Joint Committee X1946-1948),*on the
other hand, sought numerous chgnges in the relationships between
the Dominion government and aboriginal peoples  These changes may .

be seen in the follow1ng Joint Commlttee recommendations:

LE N
,_«,7_,. TG, -
R 3

5

1. The complete revision of every section of the

~_ &ndian Act and the repeal of those sections
Which were outdated. 2

2. That the new Indian Act .be designed’ to

facilitate the gradual transition of the
Indian from a position of wards up to full

citizenship. Therefore the Act should
provide:
AL A political voice for Indian women 1in

band affairs.

P
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B. Bands with more self-government and
“ financial assistance. ?

C. Equal treatment of 1Indians and non- -
' Indians in the matter of intoxicants.

D. That a band might incorporate as a

) municipality. :

E.  That Indisn Affairs officials were to

i have their duties and responsibilities
designed to assist the 1Indian in the . -

responsibilities of self-government and
~attain the rights of full citizenship.

3. éuidelines for future Indianipolicy were to
be: | ‘ o s
A. Easing ofrenfranchisement. :
B. Ektension of the franchise to the Indian.
C. Co-operation %ith thej provinces in

extending servite to the Indian.

D. Education of Indian children with non-

' Indians 1in order to ©prepare Indian
children  for assimilation _ (Tobias,
1983:52-52). ' :

In essence the Joint Committee was reaffirming the previous
assimilation policy of the Department of Indian Affairs but not
their methods of attaining that goal. These methods were pre-
destined to be ineffective as any .policy goal which sought to help
Indians retain and develop their native characteristics while
simultanéously assuming the degree of Anglc~confgrmif§ necessary
for taking on the full rights and responsibilities of Canadian

citizens was‘:inherently unobtainable. . ‘ .

The results and recomméndations of the Sﬁecial Committee were
unfortunately written in much the same form as the 1946 poli&y but
recommended theiradical approach of repealing and almost totally
amending the Indian Act (1933).. The labaurs of the Special
Committee would come into fruition and would become apparent in the

"
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transfer of the Indian Affairs Branch to the Department of
Citizenship and Immigration in 1949 and major amendments to the
Indian Act two years later during 1951.

The revised Indian Act (1951) was, however, a return to the
oppressive, post-Riel Rebelllon Indian Act (1888), albeit w1th the
follow1ng major 1nnovat10ns.

v 1. Increased- provincial legal authority on reserves;

2 Decreases in federal control of reserve 1ife},

3. Indian status defined more preéisely; |

4, Enabling legislation for franchisement; and, =~ .

5. Devolution of respon51b111ty of local’ bands (Frideres,
1988:35) .

These innovations were met with both support and oppositioﬁ by
the Parliamentarians and abdriginal peoples alike. This lack of
consensus would contribute to the creation of a second Joiﬁt
Committee a decade later. This second inquiry conducte&'du:iné
1965-1966 by eminent "University of British Columbia scholar of
aboriginal peoples and issues, Harry B. Hawthorne, would, comment

again on the confusion and lack of information among the aboriginal

.. peoples concerning their political rights, tpg wide philpsophicai,

gulf between Indian Affairs and tife local bands, the Bppearance of
Indian Affairs as a miniature colonial govérnment and -the
confusing cdmpetltlon between g%mlnlon and provlnc1al,goverﬁments
for specific. and’ limited control over' aborlglnal lands and
llfestyles (Hawthorne, 1966 170 174) By 1dent1fy1ng such lfﬁk of
common purpose among the abgriginal peoples, ‘Canadian politicians
were judging aboriginal peoples by their own rather than native
cultural and social valués, 'This,’too,cys %n'example ofﬁthe‘:
unequal power'relationship which existed duféng that period and

which continues to this day.
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While the Dominion government gave little more than cosmetic

attention to the plight of its aboriginal citizens at the beginning

of the 1960s decade they modified their beliefs concerning their{'

assimilation into-°the mainstream of Canadian society during 1969.
The Dominion government recognized the development of,(localp
regional and national interest groups by aboriginal’peoples could
facilitate the upcomlng’multlculturallsm pollcy and the development

of a structure which would permit decolonlzatlon to occur.

The Statement of the Government of Canada on Indian Policy

(1969) was "...to provide Indians with the right to full and equal
participation in the cultural, social, economic and poliiical‘life
of Canada"'(Asch, 1984:8; Marule, 1978:104)5, This new direction
wouid, if accomplished, see the termination of the reserve system
:and’the special status granted by the original Indian Act (1876) as
" they would become fully integrated intOfCanadian society. This
"would have had the effect of engendering cultural genocide had it
not been for widespread condemnatlon of the policy by aboriginal
people and the effective use of the media by abor1g1na1 political
‘action groups. ., The natlonal .outcry whloh‘-ensued forced the

Dominion government to announce its new policy of multiculturalism.

The multiculturalism policy sought to recognize cultural pluralism.

‘in Canada and the differential 1ntegratlon of ethnlc and rac1a1
groups 1nto Canadian soc1ety In reallty, thls new polloy ‘was a
method of reducing the lnfluence of both aborigihai and francophone
~political action groups as well as.discouraging ooﬁential aliieé
‘f from among other ethnic or cultural groups throughout the country.

Indeed, as Toblas (1983) commented:

-
)

this withdrawal does not mean that the goal has been e

repudiated; at 1least there is no indication of such
renunciation to date. It is simply that alternative
means to® achievé it are belng considered. At the’ moment
Canada's Indian policy is in a state of flux, but unlike
any earlier period, a more honest effort is being made to

. involve the Indian and Indian views in the determination .
of a new Indian policy. (Toblas, 1983:53). i -~
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‘ Although the 1nequ1t1es of both the Indian Act (1951) and the
praCt1Ces of the Department of Indian Affalrs and Northern
- Development continued into the 1960s,, changes did occur in Ottawa's
‘management-fof its aboriginal wards. The first change was an
‘amendment to the Canada Elections Act (1960) which, then, resulted
in the grantlng of the franchise for aboriginal peoples to vote in
Dominion and, .by extenslon, Territorial elections. The second
change was the result of a restructuring of the departments and
agencies of the Dominion government. ,While the Indian Affairs
Branch continued to administer and manage programs for the
aboriginal peoples, it found itself becoming a section‘owaorthern

Affairs and National Resources during 1964 (Frideres, 1988:34).

While the Dominion government was‘wrestling to come to terms

‘with the qnestion of ethnicity it was also facing challenges to its
| exclusive control of the Northwest Territories. The oopulations of
the Yukon Territory and the 'Mackenzie District of the ﬁorthwestk
TerrltOrles were becomlng increasingly vocal on their need fqQr both

services from and representation at the Domlnlon level

' In 1947 some effort was undertaken to placate Northerners,
both aboriginal and non-aboriginal alike, by appointing northern
residents to the Northwest Territories Council, although none ofm
whom were»Inuit or from the Eastern Arctic (Carlson; 1986; Braden4
1976) . Duringﬁthe same year, the Dominion governmerit incorporated -

athe .Yukon Territory vand the Maokenéier District as a singie

| electoral district. These changes would not diffuse the resentment

" of decades of being controlled from Ottawa and northern residents
would clamour for more elected representation at both the
territorial and federal levels. Changes would occur durlng 1951,
as the three additional elected members took their places on the
Northwest Terrltorles Council and, again, in 1952 as both the Yukon
and Mackenzie became their own electoral districts.‘ Thus began the

journey of the Northwest Territories towards responsible

- government.
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During 1947, the,NorthwestﬂTerritories‘Councilﬁéommissionedv
former fur trader James Cantley to ‘investigate the state of the
territorial economy His report when released durlng the following
yearﬂnoteduthat dependence upon the production of two staples, furs
and minerals, had left the aboriginal peaoples in a hazardous
posftion vis-a-vis the declining fuyr industry and the booming
mining and petroleum industriee for whichvthey lacked tne necessary
skills. While the Cantley Report offered no concrete direction on
how to improve the economic situation, it recommended‘that_local or
regional councils be established to advise the Northwest

Territories Council on matters affecting those areas.-

One’ of the results of the Cantley Report (1948) was the
deci51onr by the Domlnlon government to reduce its -northern
bureaucracyf-rather than expand - services té the Northwest
Territoriest This resulted in a small change in the political will
which saw an increase in the powers of the office of the
Comm1551oner of the Northwest Terrltorles.e_The major political
change of the 1950s was an amendment to the Northwest Territories
, Amendment -Bct (1905) which resulted in the enactment of the

Northwest Territories Act ‘(1951).%7 )

. That Act was incorporated to
facilitate: ‘

1. The Comm1551oner to borrow money for territorial,
municipal, or local: purposes; ) e

2. The Commissioner to lend money ta munieipaiities
and school districts within the Territories; and

3. .The establishment of a formalized fiscal
arrangement between the Northwest Territorjies
Council and the federal government. a

b\‘l

¥+

+

An Act to Amend the Northwest Territories Act (1951), -
R.S5.C., 15 George VI, 1951, N-1, hereafter the Northwest
Terrltories Act (1951).‘ -

57
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The development of representative andvresponsible goyernment'Within

the Northwest ‘Territories would continue to be’ hindered,

unfortunately, by the exclusive control of both fihances and

natural resources by the Dominion governﬂ%ht and the marginal

political status of Canada's "aboriginal peoples (Braden, 1976;\

carlson, 1986; Swiderski, 1985; Zaslow, 1984).

The decades of fhedl9505 saw the establishmentpof értificial
settlements throughout the Northwest Tefritories, mainly ih the
Eastern and‘High,ArctiCS.a In response to the pressures of the Cold
War and _poﬁenfial‘\threats* toi.Canadian sovereignty from its
. circumpolar néighbours, the Dominion government responded by

creating the artificial settlements of Resolute Bay and 'Grise Fiord

in the High Arctic. 1In the case of the latter settlement, Grise

Fiord, 17 Inuit families were uprooted from Northern Quebec‘and'

transported to the unfamiliar hardships of Ellesmere Island during

1953 and 1955, to participate in a two-year experiment, or so they

were informed.. Whilé some of those families, and others’ brought:

there  from- the Baffih Island  settlement of Pond Inlet, have
returned to their original homes,dmany families still remain- in
Grise Fiord. Recent claims for compensation and repatriation, such

as that -by John Amagoalik, have asserted‘that there was:

%

evidence of slave labour. My father and other relatives
- spent months at a time taking government surveyors around
the High Arctic and they were never paid for it. There
has been evidence of sexual favours. While the men were

~out hunting, days at a time, the women and children were
left and they were hungry. Certain people in authority
told women, "If you want food for your children, you are
going to have to. do certain favours." (Nunatsiag News,
July 27, 1990:1-2). "

Three major politicél events marked the 1960s in theeNorthwest
Territories: decentralization of federal government services, the
enactment of anti-pollution legislation, and the creation of a new
level- of government, namely the Government of thé Northwest .
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Territdries. The former was aécdmplishedvthrou@h a’graduél shiftby
the new federal Department of Northefn Affairs' and National
Resources from a highly centralized format fon'a"regional
administrative format. The anti-pollution legislation of the
period followed the trans-Arctic cruise of the supertanker U.S:S.

Manhattan and was enacted more for symbolic sovereignty reasons

‘than for pollution control. . Two acts, Arctic Waters Pollution

Prevention Act (1970)°8 and the Territorial Seas and Fishing Zones

58 An Act to prevent pollution of areas of the arctic waters

adjacent to the mainland and islands of the cCanadian
arctic (1970), R.S.C. 1970, 18-19 Elizabeth II, c.47,
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Act (1970)59 would declare Canada's sovereignty in the Arctlc
Archlpelago and its control over adjoining offshore areas of up ta -
100 miles for the. prevention of pollutlon The orlglns of the
latter however, may be traced back-to former University of Western
Ontarlo Dean ‘A.W. R. Carrothers' efforts to answer the question, of
self—government for the Northwest merrltorles dlStlnCt and separate
from the Department of Northern Affalrs and’ National Resources
(Dacks 11981:92) . His report, entltled the Carrothers Comm1551on‘

on ‘the Development of Government in the Northwest Territories

(1966)., recommended the creatlon of communlty ~based. government in

the North -among other changes. ) ! , B

2

While the_ creation of the éovernment;\of the Northwest

Territories, a quasi-provincial level of government, may have .

placated many residents of the North, it did nothing to reduce thég;f
control exercised by tHe‘Dominion government over natural resources

and resource development. Within the newly-created territoriaI

government, moved'dUring 1967 to Yellowknife, a separate Department o

of Local Government (since renamed Department of Munlclpal and

Communlty Affalrs) was establlshed "to develop politically- workable7?

and admlnlstratlyely self-sufficient communities within the N.W.T."
(Swiderski, 1985:6-7). Despite t%eir”efforts, however, they were
constrained by a lack of financial resources and control by the
communities that would leave their Hamlet and Band Councils
powerless to change the situation (Braden, 1976; Carlson, 1986;
Rea, 1968; Zaslow, 1984). o

¢
¥

' 'The early 1970s saw a shift in government policy from, both,

centralization to de—centralization' from - Ottawa - .and the

hereafter the Arcticvwaters Pollution Prevention Act
(1970) .

)
-

59 An Act to Amend the Territorial Sea and Fishing Zones

Act (1970), R.S.C. 1970,  18-19 Elizabeth II, c.68,
hereafter the Terrltorlal Seas and Fishing Zones Act
(1970) .

N
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exploratlon/exp101tatlon of . .non- rehewable resources to the

",prov1slon of ba81c human serv1ces to the people of the North This

: i
: change in~ _prlorltles *and pollcy resulted  in the ~de11very -of

,1ncreased hou51ng, soc1al educatlonak and health services at- the
communlty level, Many aborlglnal polltlcal leaders, however, - felt
that these development were nelther fast enough far reachlng
‘eénough,. nOr did they address thelr spec1al needs and asplratlons

for the future

N

The last ma]or political developments of the perlod under
review were the llmlted recognltlon of the cultural and legal
'rrghts of aborlglnal peoples and the transfer of the lndlan Affalrs
Branch ,to_*the Department of "Northern Affairs and National

Resources.' Two reports, Mr Justlce Thomas Berger s The Report of

the Mackenzle Vallev Plpellne Inqu1rv (1?77), which was also” know

'as the Berqer Report and Mllton'M R. Freeman' S Inu1t Land Use and

Occupatcy Pro1ect 'emerged durlng the 1970s and sought to address

. the emerglng concerns of ahorlglnal t1tle and the development by

. the aborlglnal peeples of the Northwest Terrltorles The qeneral

'-7jlssue in questlon,:‘w land and 1ts~ control based upon the

_)confllctlng beliefs that abor1g1nal title fhad, never beenaf?
i extingulshed and that the Domlnlon government had the unilateral '

rlght to defrne and modlfy aborlglnal rlghts and title. The ﬂv.;

effectlve use of the mass medla to promote aborlglnal 1ssues had
-9;-

been ploneered by the. Berger, Inqulry and’ aboriglnal peoples were
bpbeglnnlng to. understand not only 1ts value ~but that whlch the'
Anglo- Canadlan Courts held for the acquls1tlon of the lands which
.they clalmed 60_7*» -

t

The flrst major case 1nvolved the lehga claim that they
-« 7. - had possessed: ea reconcilable. system of land use and
ST tenure to that' in Canadian law whlch had not been ceded
‘by treaty. , This case, Calder v. the Attorney-General of -
British ‘Columbia [1970], 74 W«W.R., 481, (B.C.Ct.A.), was

- a landmark decision wherein it was recognlzed that the-
-prov1nc1al governnent retained -the land pursuant to
colonial legislation by which it had unilaterally-
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The Lewal Ordér: Something 01d, Something New.

PR}

While the Dominion wes”enacting,legislation and regulations

for the: symbollc and developmental soverelgnty of the Northwest

Territories and its residentsy the crlmlnal justice syst%g in the

Territories was ev01v1ng to- meet the1r needs as well .as those of

the Dominion Qovernment .. The Royal Canadian Mounted -Police, fetf‘

example, had contlnued“\o establlsh detachments throughout the
Northwest Territories durlng ‘the 1945-1975° perlod Whereas they
had. established detachments 1n most Dene communltles, the*pclice
had not. yet. established themselves in most .Inuit settlements.
:Indeed, the number of detachments in the latter settlements buoyed
from a low of 7. at the outbreak of the Second World War, tc 19

,'detachments_in"19SQ, and 24 in 1960 (Jenness, 1964:91). Today,

there exist only a few settléments without a resident "RCMP

detachment and are served, as a result, by regular ‘police patrols

from a nearby settlement.

[

The police would contlnue as before; to collect taxes and

customs duties from whalers, hunters and traders, collect census

. data, conflscate -liquor, issue relief to aboriginal persons“in}*
need, render first-aid and inoculate dogs, as well as their duties-

to administer the IaW'and ensure justice was done! In addition to"

these duties, members of the .RCMP appointed either as Police

extinguished all Indian titles to land within the cplony
of British Columbia. Subsequent appeals to the British
Columbia Court of Appeal and Supreme Court of Canada
revealed the inherent ethnocentrism in Canadian law and
legal practice in general and specifically -this case.
The major points of law in Calder (1970 centred on the
determination of whether or not Nishga law was congruent
with the existing Canadian law and whether prior colonial
law was intended-as general or specific legislation to
extinguish Indian title. By choosing the former view and
its use of an obiter dictum, or judicial comment, the
.courts set the tone of relations between the Dominion

government and the aborlglnal pecoples for the next
decade
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Magistrates or Stipendiary Magistrates continued to carry out those '
functions until 1955. The last police officer appointed as
Stipendiary Maqietrate in the Northwest Territories was Magistrate
Douglas James Martin. Receiving a temporary appointment in '1948
Martin would continue in that rolé until 1951. During the period in

questlon, those roles would not change.

Indeed, the,eourt andltheir circuits within the‘NorthWester
Territories would continue to owe.much of their existence to the
efforts of the RCMP. Court circuits followed‘the patroel routes of
the bolice and drew upon the4police for much of their pomp and
ceremohy. Price (1986) comments on the inteffelatienships between
the police and the courts during the early part of this’ period,

stating:

In the Northwest Terrltorles, the RCMP provided a - -
"touch of ceremony" for the court party This could be
a mere presence in ceremonial uniform at the trial, as
'still continues in criminal Superior Court trials in
Canada - in the 1980's; or a travelling escort....The
police though, provided more than pageantry. Acting as
reporter, Constable-Richard Wild accompanied Dubuc north
to Fort Providence in 1921 and Herschel Island in 1923.
At various times, RCMP officers acted as clerks and
reporters. ~Additionally, the police occasionally made
transportation arrangements for the judicial party, and
often arrangements for the trial itself. Under police
auspices, trials were ‘held at police detachments at
Herschel Island and Pond Inlet in 1923; the tiny living
room of the police detachment at Pangnirtung in 1939; and
the police barracks at Coppermine in 1946.

' On circuit the ceremony and formal trappings of a
Supreme Court in trial'in "civilization" were preserved.
- Counsel and the Stipendiary Magistrate, gowned, observed
- the essentials of court procedure. McKeand specifically
~alluded to the importance of preserving the dignity of
" the administration of justlce on the Eastern Arctic
circuit believing "that the impression on the native mind
would have a lasting effect (Price, 1986:229-230).

The assistance of the ldcalypolice officer was essential ‘as the

court party which travelled "with ell its impedimenta" lacked the
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knowledge of the local facilities and personalities.

During 1955, the era of the Police/Stipendiary Magistrate came
to an end as'ehe first Justice of the Territorial Court of the
Northwest Territories was appointed. In accordance with the
provisions of the Northwest Territories Act (1952)63'Ehe'office
of Stipendiary Magistrate was repealed and replaced by the interim
office of Poliee Magistrate The _Territorial Court of the
Northwest Terrltorles and the Judge of the Territorial Court were
. proclaimed during 1955 and the flrst Judge of the Terr1tor1al
Court,'Justice,Jack:Sisgons; was appointed shortly thereafter.
This change in jurisdiction would have an immense ‘impact on the

admlnlstratlon of justlce in the Northwest Terrltorles The impact
| wouh@ ‘include: o S

-

12

1. the' demise of the' Policé/Stipendiary Magistrate
J would ensure that all jjurists, 1less Jjustices-of-
the-peace, would be‘ju%idically trained.

2. the coincidental jurisdiction of judges in other
provinces and territories, notably Alberta and
Yukon, would be removed. 2

3; a reduction in the length of remand orders due to a
g re51dent judge.

4. the 1ntroduction of culturally-relevant sentences.

The Territorial Court was, at this moment in time, a Supeﬁior‘
Court in much the‘same manner as the earlier Magistrates.Court;.In‘
»thie regard it held -the same jurisdicrion of as a Supremé court in
-one of the prOV1nces until the early 1970s when a dlStlnCt Supremed
. Court of the Northwest Territories was created Mr Justlce Sissons

" set the tone for jad1c1al operations which continues to this\day in

the Northwest Territories. This tone, reminiscent of the intent of ' .

?1 An Act to amend the‘Northwest,Territories Act (1952),;

R.S.C. 1952, 16 George VI, c.331, hereafter the Northwest .

Territories Act (1952). ‘
Y
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the Magna Carta, included:

-

1. Justice shall be taken to every man's door;
i 2. This court shall go on circuit to every part of its
realm at 'least once or twice a Yyear; .
3. The proper place for a trial is the place where the
'offense was committed or the cause of action arose;
4, Every person 'accused of a serious offense is
entitled to be tried by a jury drawn from the area
in which the offense was committed; .
5. No man shall be condemned except by the judgement
of his peers and the law of the 1land (Sissons,
.1968:76) .
~a

Returning once again to the prineiplee of the Magna Carta,
that an  accused should receive "speedy, impartial and uniform
. justice from a jﬁry of their peersﬂh the new court was a vast
improvement in the reduction of the tiﬁe~between the momenf,a
. charge was laid and the time adjudication and/or sentencing had
been'completed. Price. (1986) argues that this was, indeed, the

case.:

it was not unusual for a delay of’one'year between the
Preliminary Inquiry and the trial. This delay was lauded
- by some: "all cases were held over untll the opening of
water ‘navigation witheut ‘- any way defeating the
administration of justice"; and criticized by others: the
accused could be evacuated at the first opportunity
instead of being "held over nine, ten, eleven months
pending ‘the arrival of the judicial party (Price,
1986:243). :

-."  The transfer of the Territorial goVernment‘to Yellowknife ©

during 1967 also occurred as the Northwest Tefritories Correctional =

. Service (or more accurately, the Corrections Division of the
. Department of Social Sefvices) of the Government of the NortH%eét
‘Territories was aﬁthorized Prior to that date short- term
'sentences of incarceration were served in the local R.C.M. Pollce

guardrooms in Fort Smith, Igaluit (formerly Frobisher Bay), Ingv1k,

Y
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and—YellowkniEe, whereas since the close of the Second World War
sentences in excess of ninety days were served in prov1nc1al and
federal institutions
.. u
Shortly after 'the opening of the Yellowknife Correctional
Institute (as it was. then hamed) and its satellite camp at the
Yellowknife River the fledgling Corrections Division -sought to-
\‘evaluate its programs and their effectiveness. This decision would
be operationalized as a systematic.review carried out during the
closing months of 1970, which identified the need for more
community programs and expanSion "of the phySical plant of the
gYellowknife Correctional Instltutegt The delivery of correctional
services were not unique to the Northwest Territories nor its

aboriginal peoples. Indeed, Wilkihs (1972) pointed out that:

in the absence of  proven methods it was 'expedient to
employ southern techniques ad]usting them: to native
needs, ~with the goal of’ developing -the best possible
correctional programs for Northerners (Wilkins, 197f\ﬁg

‘ During 1973 the Government of the Northwest Territories
enacted the Corrections Ordinance R.O.N.W.T. (1973) and acted
upon prev1ous studies which recommended increased institutional
bedspace and opened the South.-MacKenzie Correctional Centre in Hay
River and the Baffinlcorrectional Centre in Igaluit, both during
1973. The Corrections Ordinance (1973}, in'conjunction with the.
appropriate Dominion legislation, provided a structural and legal‘
mandate for the system to operate This creation of small
correctional instltutions in the regions has contributed to - a
reduction in the cultural dislocation experienced by many Inuit andfi
Dene offenders who served. their sentences in Yellowknife.
>

In addition to the relative proximity of these regional'
centres ‘'to the offender's home community they (the centres)
attempted to provide culturally relevant programs to their inmate

populations. - While exchange agreements exist between the
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“Territorial government and the federal and the provincial

governments to provide prisoner exchanges occur to meet the needs

" of individual inmates, it has been the policy of the N.W.T.

Corrections . Service to retain Northern offenders within the

" Northwest Territories whenever and wherever possible.

‘”F,l Table 1.
Hierarchy of cCourts
in the Northwest Territories

Jurisdiction .. || Composition Sitting At
(Descending)

N.W.T. , / 3 Judges from the Calgary or
Court of Appeal " || Supreme Courts of Edmontan, Alberta“

-Alberta,. N.W.T. (semi-annually)
and/or Yukon :

Supreme Court of Chief Justice Mark || Yellowknife and

the NqQrthwest || DeWeerdt - other settlements
Territories . Justice Ted .| as required
' Richard ’ L.
" (N.W.T.. Resident - R .
Justices) ' :
Territorial Court || Chief Judge "Yellowknife and
of the Northwest " || Robert-W. Halifax other settlements
Territories . - D/Chlef Judge R. as required (at
to- ' Michel Bourassa ,least monthly)

Judge B.A. Browne
Judge B.A. Bruser ,
Judge T.B. Davis-

(N.W.T. Resident

Judges)
Justice of the r_i.éme*or more . Weekly or as
Peace Court in "Justices from the required -
.the N.W.T local area ;

—

= == IJﬁ-
Notes: 1. Territorial and Supreme Courts only are
" Youth Courts.
2. Territorial and Supreme Courts are unified
- courts (criminal, civil, family, youth) by the
nature of thé circuit court system of service
. ' , delivery.

Source: Griffiths, C.T. and A.L. Patenaude, "Application
s ~ of the Criminal Law to Native Indians and Inuit in
..~ the Northwest Territories, Canada." (1988). -

-~
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Within the Department of Social Services, the Director of
Corrections is responsible for all adult-and juvenile correctional
facilities and programs whereas the Co-ordinator of Community
Corrections 1is responsible. for - community-based correctional
programs including” prob?tion. The various Regional '
Superintendents, of which there are five, are responsible for
supervising the social workers in their -respective regions.
Depértmental social workers provide probation, parole and after-

care services. -

The Yellowknife Correctional Centre, opened in 1967 with a
rated capacity of 72 inmates and remedelled during 1988-1989,
serves the N:w.T. as the secure facility of the correctional
system. It currently houses in excess of 125 inmates. iThis
general security or multi-level institution holds minimum, medium
and maximum security sentenced inmates as well as maximum security

persons remanded into custody'awaiting trial.

The majority of correctional programs and services operated by
Yellowknife &orrectioanl Centre are institutionally rather than
individually oriented. The centre has within the last five years
removed its protective custody program and integrated that class of
offender into the general population. It offers a wide range of
educational, vocational, recreational and light medical services to
those persons incarceréted there.

The South MacKenzie Correctional Centre\is a minimum—security
institution for thirty—five male and female inmates. . With the
exception of institutional maintenance programs, all of the centres
programs are community-oriented. To strike a balance between the
concepts of resocialization and self-sufficiency South MacKenzie
_C?rrectional Centre operates two major'projebts: A land program and
a commercial fishing venture. These programs are self-sufficient
with any surplus funds placed into the inmate trust fund and

welfare accounts.
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The Baffin Correctional Centre, whose Inuktitut " name
Ikajuratuvik means 'a place to get- help', was opened in 1974 to
serve the needs of Inuit male inmates from the Eastern and High
Arctic settlements. '/Prior to that- date, offenaers from those
settlements were transferred to either the RCMP guardroom in
Igaluit, Yellowknife Correcfional Centre in Yellowknife, or South .
to serve their sentences in provincial and federal institutions.
The major programs reflected these physical restrictions and were
cehtred around the traditional hunting and fishing lifestyle of

Inuit in the Region. -

The Baffin Correctional Centre moved into a new facility
durihg 1986 which resulted in a‘chahge of attitudes and orientation
by all concerned. vThe Centre is a uniquely organized and operated
correctional facility in terms,/of both, the North and its peoples
as well as the profession of corrections as a whole. It.is a
general purpose or multi~level facility in terms of security and
program levels. 1In terms of staffing and program orientation the

Centre is a truly cross-cultural facility.

‘This Centre is the only correctional facility in the wOfld
where the inmates y regularly handle firearms. The éafety record
‘'of the Land Prog:j; in this regard is seen as positive by. tRe
publié. Most concerns are overshadowed by the positivé communi
service projects carried .out by the inmate pbpulation such as:
; Spring clean-up, the digging of graves, construction of'coffinq and

helping non-pilot organizations.

N

-~

The Northwest Territories Correctional Centre for Women.
originally opened in 1977, closed ﬁu;ing_1986; will'feopen during
1990-1991. Since the closure of N.W.T. Correctional “Centre for
Women in Fort Smith female inmates have been trandferred to the
remaining correctional institutions which were converted to co-
correctional status. As the_result of numerous complainté and at

least two internal inquiries, the Minister responsible for
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correctional services announced that reopening of this centre in .
its original community. This centre has operated, in the past,
educational and vocational programs which included 1life skills,

basic home-making skills, hygiehe, and substance abuse programs.

.Traditionally, in correctional terms, there have been four
alternatives to incarceration in the North: fine options, community
_services, restitution and community residential centres. The
implementatien and effectiveness of community-based alternatives
have been influenced by the attitudes of the public as a whole, the
‘policies and decisions by the police and the.50urté,Aand by‘the
effectiveness of traditionelr probation/parole operatioﬁs. | The
major constraints facing community'cdfrections‘practitioners in the
Northwest Territories have been a lack of resources with which to
operate meaningful com@unityeﬁased programs and a lack of community<

support for those same programs (fieldnotes, 1983-1987).

The‘years within the 1945—1975 period comprised a period of
‘rapid social change for most of Ccanada. ' While the Dominion
. .government sought to ignore to the problems faced by the nation's
aboriginal population vis-a-vis their marginalized position in
society,. events during the latter part of this <period would
overtake them. The Dominion government reacted to perceived
threats to its sovereignty claims in the Arctic by entering into a
massive program of resettlement which contained implicit, rather
than explicit, gestures of ownership. Rapid political and social
changes were similarly taking place in the Northwest Territories as
‘the Government of the Northwest Territories was created and began
the journey towards representative and responsible government. As
an act of legitimation, the criminal justice system in ‘“the
Northwest Territories initially employed southern, non-aboriginal

programs, adjusting them to local conditions.

Finally, the thirty years which immediately followed the close
of the Second World war, 1945-1975, p;ovide an opportunity to
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examine the actions of the pbminionvgovernment through the use of
Motyl's (1987) three research foéi. Numerous social Ecientisps
have examined the results that the establishment of artificial
settlements throughout. the Northwest Territories had for the .
aboriginal peoples of fthe" North (Balikeci, 1970; Briggs, 1970;
Damas, 1969, 1972; Honigmann and Honigmann, N;QGS, 1970;
Matthiasson, 1975; Mayes, 1978, 1982; Paine, 1971, 1977; Vallee,
1967; Zaslow, 1971), including the fact that the settlement policy
was instituted solely for reasons of sovereignty and to assuage the -

fears generated by the Cold War.

The notions of ethnicity and autonomy were given lip-service
duriﬁg the period, yet little else was effected. While the social
institutions throughout the Arctic were expanded a aboriginal
people were recruited into them, they continued firmly as hegemonic
agents for aboriginal dependency and the maintenance of the status
-quo. Aboriginal northerners watched their desires for autonomy
‘rise and fall during the 1945-1975 period with the conclusion of
the calder (1970) case, wherein they were instructed that they
would have to adopt the new Euro-Canadian ways in ordér to claim

their past!

/
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CHAPTER IX

THE LAST FIFTEEN YEARS, 1975-1990 -

The o0ld proverb -which begins w1th2the phrase "let sleeplng
dogs lie" could perhaps have been descr1b1ng the approach which the
Dominion government in Ottawa preferred to follow when\deallng w1thf
the interrelated issues of aboriginal r1ghts, northern development
and soverelgnty The problem which Ottawa was dlscover was that.
these sleeplng dogs awoke hungry for their share of the natlonal
resources whlch had been served elsewhere in the nation. .

) ]

As responses to real and perceived deprivations under an
internal colonial regime a number of political action groups were
created by aboriginal peoples throughout Canada ”(Anderson'fand
Frideres, 1981). Notable examples of these political action.groups
(PAG's) 1included the Protective Association for, Indians and
Federation of Saskatchewan Indians, the Indian Association. of
Alberta, the Assembly of First Nations and the National Indian~
Brotherhood. Indeed, Frideres (1988) provides a summary of the
aboriginal PAG's (national/radical/local/multl -ethnic) which have_

emerged to meet the needs of Canada's aboriginal peoples:

All these organizations have become important vehicles
for meeting the needs of Native peoples. They have all
provided forums for the 'understanding and discussion of
Native issyes. Each of these organizations has also had
to adapt 1its’ structure and, objectives to existing
conditions or face quickly losing its membership;‘ »

Clearly, the use of. formal organizations among
Natives is likely to increase. They have discovered that
formal organizations carry a sense of legitimacy that can
be very effective in persuading governments to act in
Native interests. These organrizations have also begun to
produce improvements in Native conditions. Organizations
continue to provide opportunities to develop leadership
techniques and other polltlcal skills for those who
chopse to move Native issues into the political arena
(Frideres, 1988:276)
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While both these organizations and the aboriginal peoplesithey'
serve differ greatly so, too, do their methods. Beginning with the
peaceful negotiations among the Sechelt and culminating with the
recent, armed confrontations among the Mohawk Nation at the St.
Regis—Akwesasne, Kanawake and Kanesatake reserves in Quebec, the
differences 1n approach range from peaceful negotiation, public
B awareness campalgns involving the media and courts, to armed
~ ) confrontatLon at blockades to nation park entrances or reserve

lands Regardless of their choice of methods all aboriginal
polltlcal organlzatlons in Canada hold the belief that aboriginal
peoples ‘are. entltled to spec1al status based on their aboriginal
-status and the thistory of abor1g1na1 government relations. In
addition to special aboriginal status these pOllthal actlon
groups- . seek the »same cultural, economic, political and soc1al
r1ghts for - their members as those already available to non-,
aborlglnal Canadlans
“wtﬁcoording,to isch (1984) special status for aboriginal people
requires a selfrﬁeterminant land base from which to participate in:'
- the broader Canadian 4socie¢y. Indeed, Asch summarizes the

aboriginal view that:

> These rights flow, first of all, from the fact that the

; aborlglnal peoples were in sovereign occupation of Canada

v at the ‘time of. contact, and secondly from the assertion

) that their legitimacy and continued existence has not

'been extlngulshed by the subsequept occupation of Canada
by 1mm1grants (1984:30).

iy

Durlng the one and one-half decades of the period 1970-1985,
the Domlnron government managed to deal not with the causes of the
grow1ng dlscontent and 1ncrea51ng politicization among Canada's
aborlglnal population, but to address the symptoms as they became

'apparent, ar took on the role of, what Gusfield (1981:1-23)
‘described as, a public problem.‘ Indeed, much of the government's
ability to avoid problems. during this period was due to their
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apparent commitment to the settlement of land claiﬁs, Throughout
those"years, the 'Dominioht’doyernment managed to delay /the
settlement of land claims and resolution of the issues surrounding
them by employing a two-part 'ﬁrocess: first, through 1lengthy
discussions to set an agenda for change and, second, through the
establishment of a comprehensive land claims policy and process
(Frideres, 1988:127-130). |

The first major case involved the Nisgake of northeastern
British Columbia. It was their protestation thatlthey possessed a
reconcilable system of land use and tenure to that in Canadian law.
Furthermore, fthey arqgqued thatutheir traditional lands had not been
ceded by treétj. This gase; Calder (1970),62 contained a landmark
decision whereby it was;recogni?ed that the provincial government
retained the 1land pursuant to ‘colonial 1legislation which had
unilaterally extinguished all Indian titlesjto land within the
colony of British Columbia. Subsequent appeals to the British
Columbia court of Appeal ‘and Supreme éourt of Canada revealed the
inherent ethnocentrism in cCanadian law and legal practice in
general and specifically this case. t

The. major points 'in law. centred on the determination of

- whether, - or not, Nisga ‘a law was congruent with the ex1st1ng
Canadian law and whether prior‘colonial law was intended as general
or specific legislation to “extinguish aboriginal title. By
\chooeing the former view the courts set the tone of government-

aboriginai relations and: claims negotiations for the next decade.

“This 1andmark legal case would impose new structure upon *those

aboriginal groups seeklng legal redress to various 50010 structural

deprivations.

-

e

62, fCalder V. Attorneyﬂceneral‘of‘British Columbia [1970],
W.W.R. 481 (B.C.C.A.), hereafter Calder (1970).
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. fj of Cit. M JUSthe Mahoney,.the trlal )udge ruled that thls was j:,f

A not proved”by Inult nor could legal tltle be fOUnd to- thé land ”1
fh other than the Royal Proclamatlon of 1670‘ whlch, extlﬂgUlSthﬁ_i,u

PO ek

o The Calder (1970) dec151on and the oblter dlctum 1t contalned

Served to set that agenda Indeed Calder (1970) would have a

'.lastlng effect on all aborlglnal claims "ihg udlng those”by Dene

Métls,vand Inult throughout tbe Northwest Terrltorles Inult had
their day 1n court for example, when the people of the Hamlét of
Baker Lake, N W»T. sought Iegal recognltlon of thelr soverelgn
rlghts Thau case, Baker Lake et al (1980),6? asked Inuit to.
prov1de legal proof of thelr tltle to the landvby way of eltheré7
occupatlon,or,title. The standard of proof was not by way of oral

| trastlon and tradltlonal land use, ‘but” they would be éhtltled to

that land of whlch they could prove long term ‘use or occupatlon 1n’
tefms of the Brltlsh common law and the Canadlan blnterpretatgons

‘aporiginal: title"by’ granting the Hudson's Bay Company ownership 6f . -

Rupert's Land whlch 1ncluded the Baker Lake area (Asch 1984 52)

\,
N PR ; ¥
> N . T . L o N .

-

The dec1séons of these:tWO cases&would glve credibllity to theg?,
pollc1es and- pro@rams of the Depantment of Indian Affairs andﬁ

Northern Developﬁent as that agency endeavoured to contlnue theln- .

colonlal ster ﬂadmlnlstratlon of Canada s " aborlginal peoples
Recoqanlng the increaslng publlc 1nterest 1n aborlglnal affairs
and consc1ous of the need - to 1mprove 1ts corporate lmage Indlan

Affalrs would begln that process of21mprovement by '{: AQI j
‘al) . Encodraglng -~ the orderly economic and polltlcalf\‘
' : development of the Yukon and Northwest Terrltorles,aand»i

b) ESettllng clalms related to tradltlonal Natlve use and
o otcupancy of lands in those- areas of Canada where thls .

‘~trad1tlonal,r1ght has, not bqen extinguished by treaty or

f;superseded by law (Frlderes, 1983*209) ) O

o cwoL o Ty
5. . N :

63 Hamlet of Baker Lake et al. Ve M1 ster Of\Indianihffairsy‘
‘and Northern Development et al [1980] 193, 50 CCC (2d) 377,
(Fed Ct.TD. ) ‘o : ' .

< . , -
X
[
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The estaplishment of a‘Comprehensive claims policy in 1985

reversed the Dominion government's earlier pollcy whereby” they
sought extlngulshment of all land claims for all time, especially
those recognized by -the courts Durlng 1988, Frideres noted that
as a result of these pollcy goals “negotlatlons had stalled and
settlements of various Native claims had been few The task force
recommended that "a blanket extlngulshment of all ‘aboriginal no

longer be an objective" (Frideres, 1988.127),‘64 The Domlnlon

‘governments' comprehensive claims policy has established & lengthy

. process, approx1mately three years per claim, for the settlement of

land claims.

The legal rights'of the aboriginal peoples in canada were
formally recognlzed in the draftlng of The Canadian Charter of
nghts ‘and Freedoms (1982) ‘The’ spec1f1c inclusion of §35 of the
Cﬁarter deallng w1th aboriginal rights and freedoms was a major
leap towards the full recognition of Canada's: aborlglnal peoples
‘their culture and herltage, and the contributions which they have

andrgre capable of maklng to the. development Of e natlon as a

-

. whole. Yet, although recognltlon within §35 of the Constltutlonw

Act (1982) is great symbolic -leap, it has merely had the effect of
supportln the "exthgulshed by treaty or superseded by law"

component f the Department of- Indian Affalrs'qmandate'and as aupgw?

result are- forc1ng aborlglnal peoples and the1r claims ‘into the

v

Anglo Canadlan legal arena, once again,. for t e acqu1s1tlon ahd

p
Lk
oy

64 The task force s, llSt of flfteen recommendatlons Wlll not

‘b’ . be -discussed 3t this po1nt o However, 'these
‘ ‘recommendatlons are ‘contained - in Appendlx III. For ‘&
fuller; underStandlng of, the issues .and processes,involved

is dlrected to "James S. Frideres' Native 'Peoples in

,iﬁ Canada: Contemporary Confllcts (3rd Edltlon)‘ﬁ(1988)rﬂg

- David C. Hawkes' ‘ted.) Aboriginal Peoples and Government
 Responsibility: Exploripd” Federal .and Provincial Roleg™
- (1989), and Bradfor . .Morse's{aAboriginal Pe€oples -and

the Law: <JIndian, Metis and -Inuit QRights in. Canada’

(Revised Edition) (1989).
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definition of their rights.. The intent”of §35 of the Charter was
reinforced by §16 of the defeated Meech Lake Constitutional Accord.
- |
The second major innovation also occurred during 1985 and
involved the amendments to the'Indian Act (1951). 1Indeed, this Act
contained thelonly substantive changes- to the Indian Act since
'1951! . Enacted in ‘the_ face of strong opposition from' many
aboriginal pecples, notably among the status Indian leadership, -
this amendment to the Indian Act redressed the loss of Indian
status by many aboriginal women and their children. Under the
‘provisions of previous Indian Acts those aboriginal women who
married non-aboriginal men or those aboriginal men who had taken
the franchise lost their Indlan status under the Indian Act.®®
Their names would be struck from either the Band List or Ind1an
Register. While this amendment allowed the Bands to control
" membership \and influence the behaviour of their members, the
Dominion ggvernment was able to reduce payments to the Band and its
members due to reserve ocut- mlgratlon Band leaders and councils
regarded this as an assault on their authority._ and an effort to
further reduce consensus among aboriginal groups (Gibbins and
Ponting, 1986:38). T
Durlng the" following year, the Sechelt Indian Band Self-
Government Act (1985)66 was enacted to prov1de not self government
by' an . autonomous aboriginal natlon, but se;f admlnlstratlon of .33
reserves by a dependent aborlglnal band Under the Sechelt Act
(1986), the Sechelt Band contlnues to be governed by its Band,“

65 For a fuller understanding of the gender . dlscrlmlnatlon,'

) 1nherent within the Indian Act, the reader is directed to

" Rathleen Jamieson's’ "Sex.Dlscrlmlnatlon and the Indlan
Act" in J. Rick Pontlng (ed.), Arduous Journey: canadian
Indians and Decolonization, Toronto Ontarlo McClelland
and Stewart. 1986. PpP. 112 136). '

€6 #. The "Sechelt Indian Band Self-Government Act (1986),
. R.S.C. 1986, hereafter the Sechelt Act (1985). '
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Council as constituted under the Indian Act. However, in addition

to a three major changes have occurred:

1. Those federal and provincial laws of general
application not inconsistent with the Indian Adt
are in force reggrding the Band ‘and its members.

2. The Band acquires the power to levy taxes ‘on-
residences and businesses for local improvements.
g ' - . ’
3. The Band is permitted to borrow funds from external
sources to finance band projects (Frideres,
1988:361) .

» »

One may infer, from these events, that"fhe Dominion government
is continuing to follow the °practicés and processes of
developmental sovereignty initiated by their predecessors in 1886-
1887. These efforts have given. aboriginal pebples a spark of.hope
- that they will be recqgnized as, full members of the canadian
confederation, on one hand, while dictating’ﬁhat such membership,
if it is granted,'Qill be defined and controlled by the dominant
society. Indeed, the example prbvidédlb§~the Sepﬁelt Act (1986)
illustrates the Dominion gOVernmeht intention“to4v"provide one
solution to the issue of self-government" (Frideres, 1988:362) and
that solution will, most 1likely, be the municipal or regional

example.

‘While diffusing aboriginal threats to its exclusive
jurisdiction over their corporate lives, the Dominion ggvernment
continued to negotiate constitutional development and responsible
government for aboriginal and non-aboriginal paopulations of the

Northwest Territories. First recommended by the carrothers Report

- (1966) and preféfring to follow the path of consultation during
.-1977, the Dominion government appointed the Hon. C.M. Drury to seek
‘the consensus view of both aboriginal and non-aboriginal -

Northerners and make necessary recommendations to:
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- Modify and improve the existing structures, institutions.
; and systems of government; '

- Extend representative, responsive and responsible
government;

- . Transfer or delegate federal responsibilities and
programs to the government of the NWT;

- ‘Promote native participation in government at all levels;

- Devolve powers and responsibilities to the local level;

~

- .  Protect native cultural interests (Drury, 1980:1)

Indeed,_the Drury Report (1980) deserves both praise and
criticism. 1In a positive sense, it illustrated the resentmen% of
aboriginal and non-aboriginal Northerners on their inability to
control their own destinies while burdened under Ottawe‘é economic
~and political yokes,. and clearly identified the interrelations
between cultural preservation, economic independence, land claims
and political development in the Northwest Territories (Dickerson,
1982:457-564). Unfortunately for persons residing in the Northwest
Territories, the Drury Report recommended the development of
regional councils and the eventual‘devolution of power to the
. Legislative Assembly of the Northwest Territories. Indeed, both of

these.recommendatl s have occurred de facto rather than in law.
Rather than. presenting a 3éﬁitical analysis of the state of
territorial political development, the Drury Report (1980) appeared
‘to be "an excellent survey of‘problems of political development in
the north" (Dickerson, 1982:457).

The deveiopment of Regional Councils thfoughout the N.W.T. has
continued ;since the release of the Drury Report (1980). These
qmési—leg‘l counoils are comprised of representatives from each of
_the elected Hamlet/Town Councils within the appropriate geographic
region. . The political groundwork of the previous five years
produced'the formation, in 1983, of the Baffin Regional Council

(B.R.C.) which was composed of the mayors of each Baffin region
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community. The exceptions being those unincorporated communities
and those which femain as such. This latter council appears as the
logical extension of the political wills of the people and.their
elected representatives. The influence of the Nunavut discussion
and working papers and the movement of the region towards those

conditions necessary for its creation are appearing.

The regional councils provide forums for each region to
discuss issues of common concern, seek solutions to problems, and
to lobby (through collective action) for needed improvements and
the resources to become self-determinant.®’ The agenda and
timetable for political evolution of the Northwest Territories
_continues to be controlled by external rather than internal forces.
The Territorial government continues f£o enact legislation, such as
the Municipalities Ordinance (1974),%® the Regional and Tribal
Counc{is Oordinance (1983),69 which contribute to the development
of the territorial infrastructﬁre, while the Dominion government
retains the power to determine when, and if, the notion of
provincial status will be brought before the full partners of
confederation. It is unfortunate, indeed, that the constitutional
negotiations wbich culminated with the 1987 tabliné of the Meech

Lake Constitutional Accord did not include active participants from

the governments of the Yukon or Northwest Territories. These
developments have angered both aboriginal and non-aboriginal
Northerners as they now perceive that their hopes for self-

determinism and provincial status will receive only 'lip service'

67 For a fuller understanding of the role of regional and
tribal councils within the NqQrthwest territories, the
reader 1is wlirected to James R, Carlson's Redgional
Councils in the NWT (1986). -

68 An ordinance respecting Municipalitids, RONWT, 1974, c.
M-5, hereafter the Mun1c1pa11t1es Ordlnance (1974)

69

; An Ordlnance respecting Regional and Tribal Councils,
RONWT, 1983, c.7, hereafter the Regional and Tribal
Councils Ordinance (1983). -
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from Ottawa. The lack of Dominion government action, in this
regard, since the release of the Drury Report (1980) clearly
illustrates that Ottawa's- colonial attitudes regardlng the
Northwest Territories will continue into the future. ‘
The political awareness of aboriginal Northerners was. felt
most-assuredly within the Legislative Assembly in Yellowknife by
1982 .with the creation of the N.W. T. Constitutional Alliance,
composed of the Members of the Leglslatlve Assembly who chose to be
members of either the Western Constitutional Forum or Nunavut
Constitutional Forum. Division was legitimiied in 198§:by the

Referendum on Division of the N.W.T. which showed overwhelming

eastern support but mixed western support for division. The
Dominion government tactfully agreed to the concept but under
strict conditions which>}included an undisputed settlement of
boundaries. Yet the major efforts of the Inuit Tapirisat of Canada
and other Northern native political interest groups hayve directed

towards the settlement of land claims and the deve&‘pment of a
|

\

political infrastructure operated by native people.

Since 1976 there have been land claims presented by Dene,
Metis, and Inuit of the Northwest Territories. The Nunavut
Constitutional Forum published an informaion booklet in 1983,
titled simply Nunavut, whigh reiterated Inuit desires for an
"ethnically-based jurisdicti%h" within the current constitutional
parameters of the Canadian federal state (N.C. F 1983:55). This

was followed in 1983 by several NCF doeg@ents. Buildinq Nunavut,

which consolidated both earlier claims and those for the
development of a Western Arctic Regional Municipality (WARM) as
proposed fdr ITnuvialuit by COPE, and three working papers Nunavut:
The Division of Power, Nunavut: Financial Perspe;tives and Nunavut:

Options for Public Lands Regime. The most interesting aspect of
these 1atter documents was the ethnically-based infrastructure
which included taxation and the administration of justlce, a

curious mixture of modern and traditional ways.
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The joint Dene-Metis publication Public Government for the

People of the North proposed division of the territories along
similar lines to those of the Nunavut proposal the emphasis would
be upon the entrenchment of Dene and Metis éultural and political
desires. The new territory would also be called "Our Land" or
Denedeh in the language of the Dene. As with the Nunavut proposal,
Denedeh would seek the preservation of the culture, wvalues and
aboriginal rights of both status and non-status Indians and the
Metis of the N.W.T. by the acquisition of prowinciall status.
Interestingly, neither Dene nor Metis'would comprise the majority,
merely one-third of the _population; in the new jurisdiction

although they sought political control of it (Robertson, 1985:15).

The most_ dramatic developments since 1985 have been the
Inuvialuit‘ and Nunavut land claim settlements. . The recently
rejected Dene-Metis Agreement-in-Principle would have completed the
_extinguishment of aboriginal title in the Northwest Territories.
Thus, the Dominion government would havelgained legal control over
éhe entire Northwest Territories and removed potential, internal

threats to its claims of Arctic sovereignty.

The administration of justice in the Northwest Territories.

continues to search for its own identity from among the competing‘:

goals of the dominant Euro-Canadian- legal system and often ignored
aboriginal community standards. Often researchers who cénduct
fieldwork among the aboriginal peoples of the Northwest Territories
are confronted with the notions of imposed versus indigenous legal
systems and the notion of control from outside the community.
While these issues are usually brought forth by the commuqity
members who have been acculturated in the ways of the dominant
‘society, community elders and the established leadership speak more
often of the efficacy of these two systems rather than their

origins in either the incursive or indigenous society.

Provincial Court Judge James Igloliorte, of Goose Bay Labrador
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and himself an Inuk, notes tHat neither system is entirelylpleased
nor entirely appropriate for .the administration of Jjustice in
aboriginal communities. Responding, 4in part, to the question "How
can we reconcile the whole Business of the Canadian justice system
brought intg _the communities with the need. for Native people to
address thelr problems and to have a system that is useful for’

*them?" While at a recent _aborlglnal justice conference at

Thompson, Manitoba, Judge Igloliorte commented:

There is no pleasure in a system in which people in
small communities "who are wof native ancestry are
subjected to an imposed system. The only time we are’
going to have a proper justice system for northerners and
for Inuit people, and for Indian people, :‘is when the
community itself is allowed, either through self-
government or some form other means, to show that ‘*they
had a system of social control which worked and. that
could be used for developing alternatives to the ex1st1ng
system. It can be a system that is part of the community
and which is part of social. control, but doesn't have all
of the legal formalities which are so difficult and so
foreign for the people to accept. As>a judge and as an
Inuit person who is required to impose the legal system
I try to lessen the impact of the system on the people.
The way to do that is to make sure that everyone knows-
that , they can talk to a lawyer, they can talk to the
1awyer with an interpreter when they come to court, and
that everything will be 1nterpreted

.But the short answer to your questlon is really, from
my opinion, that it should be replaced from something
that - comes out of the . community that's valid to the
people who are there. The only thing that is going to
help us, is time and conferences of this nature where a
dlfferent viewpoint is put forward, ‘and finally reaches
the people who make laws. Because, I suspect, that in
one form or another, either from the community or  from
the government, the primary issue will be changing the
laws so that they reflect what the people want (Northern .
Justice Soc1ety, 1990:6~-7) . : 2

aid

Mr. Eddie Gardner! himself an aboriginal persqn and currently Chief

-/

<

of Native Programs for the federal Department of Justice, noted

that these complex problems are'really: -
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a matter of trying to resuscitate the community and get
the people more involved. It doesn't necessarily mean an.
influx of experts, but- rather something that the
communities themselves can utilize and can take more
control over what needs to be done to improve life in the
community (Northern Justice Society, 1990;18). )

e

Policing services ’ throughout the Northwest Territories’
continues to be dellvered by the Royal Canadian Mounted Pollce
through a contractual agreement’ between the Government of the
Northwest Territories and the federal Department of the Solioitor‘
General. At the current time, not every communlty in the- Northwest
Territories has a re51dent -RCMP - detachment and ‘are subsequently.
served on a regular and an nas requlred" basis hy_patrols;from a
neighbouring -detachment. While nearly every settlementiwithin the
Northwest Territories express the desire to have an RCMP detachment
established within their corporate limits, they have diverse 1deas
concerning the type of pollce services they receive from that same

detachment.

Twovcompeting models of polioing, theq'communlty spec1a115t'
and the 'enforcement’speclaliSt,! often emerge during discussions
with community members and oriminal“]ustlce practltloners on the
subject of policing 1in the North. The 'cémmunity spec1allst‘
officer becomes part of the communlty in 'which they serve and
attempt to -facilitate the growth of the communlty whereas the
'enforcement offlcer "on the other hand, ‘tends’ to become alienated’

from the communlty through an emphasis on a 'by the book' approachJ

" to policing. : These two,‘categorles‘ are not necessarily

irreconcilable and may, 1n actuallty, form the ends of a contlnuum
along which the police offlcer may move to meet the sh1ft1ng needs
- of the communlty. Oone- unrdentlf;ed.speaker, at a recent aboriginal
justlce conference, commented onythe,rOles of the poliCe.and the
_communlty ‘ ' ' |

The pollce and the Spec1al Constables are a major
part of the criminal justice system ‘And the police have

2
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a great deal of dlscretlonary power, particularly’ in
“:"" relation to the Young Offenders Act and diversion. You
T community Elders to be involved in those types of
issugs so” that you don't "have, to go to the jLStlce
systefi The Elders can be a va uable resource in the
‘community. I think that the whole role of policing in .
the communities is changing to more of a social function,
rather than being an enforcer. The police have to change
our attitudes. Police officers have to change their
,attitudes and the governments have to change their
attitudes of what our role is (Northern Justice Soc1ety,
1990:9).

Aﬁ‘theasame conference, RCMP Sergeant Brian Lynch agreed with the
' need to shift to a community-based model of policing aboriginal

.commdnities. According to Lynch:

- Every Native community, every northern community, has its

. own. identity and its own characteristics. As tax payers,
I am a tax payer as well as all of you, but we don't have
the dollars to increase the amount of police officers.

" That's where you've got to put more responsibility back
‘on the comfunity (Northern Justice Society, 1990:35).

One approach used to put the community back into policing has
been the RCMP Indiah Special Constable Program or 3B Option for
policing aboriginal communities. | Since their arrival in the
residual Northwest Territories, the Mounted Police have utilized
aboriginal persons as Special Constables to perform a variety of
tasks which have included the handling of dog-teams, guiding, and
“.interpretive duties. Since the late 1970s these duties have been
expanded to include nearly every aspect of general §£?§Ee dﬁties in
their settlements and the Indian Special Constable Program has been
formally instituted. Griffiths and Patenaude (1988) commented that
this ""indigenization" of the R.C.M.P. is helping to bridge the
cultural gaps between the mainly Euro-Canadian officers and the

communities which they serve" (1988:22).

As beneficial to both the criminal Jjustice system and the

-
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community as the Special Constable Program’® as this program has

been, numerous concerns have emerged .from the two partners, the

police and the communities they serve, concerning the Special

Constable Program. One concern which emerges from the police

perspective, éccording to Lynch, is stress:

Up until a few years ago, we had éome,difficulty keeping
all of the positions filled. Policing is a stressful

job.

From a Native perspective, a Native person working

as a special constable, it is much more difficult. They
are dealing not only with the stresses of policing but -
they are dealing with the stresses of beirig a Native and
being policemen. This often results in problems. Native
people cannot see the criminal justice  system or the
policing system as relevant to them. Native people seem
to think that the Native-person who is an Indian Special-
Constable is crossing the line. They often think that,
"Rather than being one of us, he became one of the police
or part of the justice system, part of the legal system
(Northern Justice Society, 1990:36).

-

[

Similar concerns have also been identified by aboriginal peoples as

noted by one unidentified aboriginal speaker:

But there are even problems with the Indian Special
Constables. I know one in particular who has been
working for several years and who has had good training
and who is really good at his job, but he is working with

- almost all of his own relatives. And he has had a lot of
difficulties with that. On one occasion, he attempted
suicide because it affected him so greatly (Northern
Justice Society, 1990:10).

Recently, the RCMP have taken measures to address the problems

encountered by Special Constables by conducting conferences for

members of "G" Division 1in the Northwest Territories. These

conferences permitted the sharing of common problems encountered

»

70

For the purposes of this discussion, the author has
dropped the term "Indian" from the title of this program.
This has been carried out as Dene, Metis, and Inuit have
been\recruited into the program,
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and individual means of coping‘with thosélfame problems. On a more
global basis, RCMP Commissioner Inkstery recently announced the
ca l}fion of the Indian Special Constable Program as orne method

of

improving the, often negative, image of aboriginal police

off% ers and the qﬁality of services. For those: Special Constables.

already in the Force, they will be given the opportunity to upgrade

their academic and professional qualifications.

Judicial administration has also been adapting during the last
fifteen years. This state of transition was best summarized by
Chief Justice Laycraft of the NWT Court of Appeal in R. v. J.N.
(1986)71 when he commented: |

-For the last quarter century, much of northern Canada,
partlcularly in its more remote reglons, has been a land
in crisis. The traditional institutions and the old
cultures of its people are being replaced or modified, in
collision with influences from the South (R. v. J.N.
[1986], 1986:131). : -

Ddring 1988, the Report of Justices of the Peace and Coroners

was released by the Government of the Northwest Territories. The

Report contained numerous recommendations aimed at improving both

the delivery of services and the image of the- courts, as well as .

qualifications and training of Justices-of-the-Peace. As the
Justices-of-the-Peace face the same criticfsmst as the’ Special
Constables in the Northwest Territories, they fought to.remain
effective jurists and members of "the communlty in which they live.

This has had the favourable result of having two Justlces . one

aboriginal and onegnon- abomﬁglnal 51tt1ng together to hear cases

(Patenaude, 1987). o

Courts), have also struggled with competing notions of Canadian

The juridically-trained courts (Territorial and Supreme'

B SN

L R..v. J. N. [1986], 1986 N.W.T.R. 128, at p.131, (N.W.T. .-

-Ct.A. )
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hr illustrate. - Indeed, the former jurlst stated that

.

" jurisprudence and culturally-relevant, commynity-based sanctions.

Comment{ng on the operation of the circuit courts in both Greenland
and Canada, Ch1ef Judge Hans Christian Raffnsoe of the ngh Court
of Greenland noted that

It would seem to me' that a major problem with the c1rcu1t
court is<that, as a judge, you are flying in and maklng .
decisions about people and you do not: belong to that
society. It's difficult for any person, including a’
judge, who “is from a different community to go into
another community and be aware and identify problems and’
.concerris of that community (Northern Justice Society,
1990:3-4) .

The flex1b111ty and cultural awareness which Justice Slssons‘

“attempted to 1ntroduce 1nto the: jurlsprudence of the Northwest
Territories has not always been utilized and, when applied, have .

‘often been overturned‘by the NWT Court of Appeal. " ' ©

The decisions of Chief Justice Harvey of the5Alberta‘Court of

fQueen'spBench and Mr. Justice Marshall of the N.W. T. Supreme Court

¢ ’ - 1

" they have a right to have their case considered fairly, §\VL;
and fully and honestly; but on the-other hand they owe a = .
corresponding duty...the laws are the same for all; they '
are all equal before our laws,. and what would be an

offence for‘one would be an. offence for all ¥(in Moyles o

1979 79- soF& : :

whereas the latter justlce echoed those: aoughts by statingﬂ
No matter how these matters are s ”ﬁ ‘in a particula
community, there is only one criminal law for all CanadR -
and for-.all Canadians...This is. where there is a confllct_
between . their Natlve custom. and valid criminal lay SR
canadian criminal law applies to all Canadians.. This, of s
course, does not mean that Native traditions and customs~"
will not be honoured; they will. . But where they conflict

.'with the criminal law of Canada, the crlmlnal law must be
followed_(rn R. v. J.S.B. [1984]) ST

72" R, v. J.S.R. [1984], N.W.T.R. 210 (N.W.T.S.C.).
. TN S o o o et
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Yet, these two decisions have not discounted the inclusion of
custom and customary law into the criminal law and courts of
Canada but have presented the circumstances by which they may be
1ncluded . The inclusion of customary law into that arena must,
again, be carried out in a manner which complies with those
juridical pr%requlsltes mentioned by Yabs#ey (1984). One example
of the outcome of introducing customary law into the courts of the
Northwest Territories is found in Justice Marshall's earller '
comments in- R. v. J.S.B. [1984] concerning the appllcablllty of
custom in the Canadian courts. This notion is supported by a
second case, R. v. Baillargeon [1986]73 which resulted in a
similar outcomg for the accused who had inflicted grievous bodily
harm on his wife over a lengthy period of time. There Justice
Marshall st%ted: “ , |

: # -

Spousal assault is no less serious because it occurs in
a Dene village rather than a depressed or even affluent
section of Toronto or Halifax...In my view, to take
account of culture, isolation and other aEtltudes which
are not in accord with clear Canadian law is just to
delay the day of atonement. It only puts off the
inevitable (in R. v. Baillargéon [1986], 1986:126).

The aboriginal communities in the North have raalized the
value -in the non-aboriginal system of justice in dealing with
problems or offenders that are too sen51t1ve or disruptive to be
handled by traditional or community-based methods One again, an

. anonymous aboriginal speaker is gquoted as saying that:

*

The basis of law and order is to provide some sort
of social order and to preserve it. And all that law and
order was meant for was to help people to effectlvely
deal with certain problems....From the Native perspectlve
and in Native culture, many thlngs are civil rather than
criminal matters. And there is a peacemaking system for
resolving disputes. One party suffered and another party
didn't necessarily win, but both parties understood that

73 R.

v. Baillargeon [1986] N.W.T.R. 121 (N.W.T.S.C.)
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there had to be some sort of common gfound (Northern
Justice Society, 1990:95). ‘ S

One area of common ground which has not been attained, yet, is
within the area of correctional services for offenders. It has
been accepted by researchers that aboriginal peoples did not
practice any form of incarceration, however, their sanctions have
been far more drastic in cases where the survival of the group was
concerned, e.g. sanctioned executions and banishment. ~ The
expansion of correctional services into the communities has
resulted in a reintegration of traditional values and beliefs into
corrections, notably within the delivery of probation and parole
services. The’saﬁctiﬁﬁs of mediation and restitution have their
counterparts within both aboriginal and non-aboriginal society
which judgés and justices have focused on. Speaking 6n the
operation of a yduth justice committee in Hay River, NWT, Angela

Lantz illustrated .the value of mediation:

After everyone has been contacted, a meeting is then
set with all of the parties involved: the youth, the
victim, and the parents. Mediation sessions are held.
The guidelines for the mediation sessions are.that there
will be no interruptions, people can raise their voice,
but only in a measured way. During the mediation
sessions, there is an opportunity for the youth to
confront the victim and to apologize. that is one of the
hardest thingsxfor youths to do. If the youth had gone
into court and ptead guilty, the youth never sees the
effect of his or her crime on the victim or the victim's
family (Northern Justice Society, 1990:82).

These paragraphs have focused attention on the actions of the
Euro-Canadian government to deal with what it has perceived as "the .
Indian problem;" "the problem of northern autonomy," and the
"problems of sovereignty." Unfortunately, there ha&e been very few
publishéd materials, however, on the siﬁilar'perceptions of and
efforts by the aboriginal peoples of Canada to deal with their own
public problem, namely "the White problgm" for Indians! Inuit, and
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Metis in Canada.’4

two points of view is an area which needs to%bg addressed by
scholars of the relationships between the Canadlaﬁ state and its
abor1g1na1 citizens. '

_

74 Two notable ekcéptions are the Northern Justice Society's

Preventing and Responding to Northern Crime (1990) and

Howard Adams' Prison of Grass: Canada From a Native Point
of View (1989).

This lack of dialogue between_ holders of these ~ °



CHAPTER X

SUMMARY AND CONCLUSIONS

This thesis has focused on the efforts of the Dominion, and
later Territprial, governments since 1870 to the present. Indeed,
it has been argued that those efforts were processual in nature and
held as their,ultimate goal the building of a nation: Canada. While
are many threads which create the common bona which holds the
nation together, this thesis will examine only three such threads:
Canadian sovereignty, aborlglna; admlnlstratlon, and the -
administration of Jjustice, as each pertains to the Northwest

Territories.

Employing a theoretical perspective which is based on Motyl'e
(1987) state-ethnicity-stability triad and supported, in turn, by
the'judicious-use'of primary and secondary sources, this thesis
illustrates the disparities which exist and are maintaineé}?y the

ethnic

terrain of struggle (Motyl, 1987) sought to maintain its dominance

ethnic patterns of authority in Canada. The state as an

over those lands it recently acquired. The institutions of the
state, notably the police and the courts, were comprised of
individuals of Euro-Canadian ancestry who inscribed their own
cultural beliefs on the institutions they served. The result was
that the Anglo-Canadian justice system was transformed into a set
of institutions dominated by a single ethnic authority pattern.

These institutions soon developed ethnic patterns of domination.

Having acquired the vast areas known as Rupert's Land and the
North-West Territories from Great Britain in 1870 the Dominion
government initiated a series of actions which were illustrative of
its desire to maintain and extend the patterns of authority it
currently practised in the provinces of cCanada. Ohce these
patterns were maintained, Motyl k1987:14) asserted, the ‘state
maintained itself. The North-West Mounted Police and the

-

“
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Stipendiaxy Magistrates managed to continue those authority
patterns of the Anglc—Canadlan state which the Hudson's Bay Company
had initiated decades earlier. -

Aside from these the notions of developmental sovereignty
(Morrison, 1973:246-247), the Dominion government enacted several
pieces of legislation to present an illusion of Dominion government
control to the outside world at a time when the region wigisparsely'
inhabited. The Dominiq& government approached the notions of
ethnicity and/or race in much the same manner as its Imperial
predecessor. Indeed, if the peoples encountered duriﬁg the search 7
for empire were less civilized as Europeans of the day, they were
"savages" and could be treated as such. Durihg the late pre-
Confederation/early post-Confederation years, the Provincial and
Dominion governments enacted a sefggs_df Acts, such as the Gradual
Civilization Act (1857) which werelCOncerned with the enhancement
of the aboriginal "peoples of the nation, albeit with the already
acculturated MicMac, Huron, and Mohawk. The beliefs of many
contemporaries were such that those aboriginal peoples residing in
the eastern areas of the nation were more civilized than their
western relations. From a purely economic perspective, as the
European demand for staples increased and the Euro-Canadian methods
of obtaining them improved, Innis (1967:24-25) argued, that the
participation rate and relative importance of the aboriginal people -

to the economy decreased. )

The "manifest destiny" actions of the Americans and their
government were interpreted as threats to the fragile Canadian
state during the first thirty years after Confederation. The
former's expansion into _the western plains, the acquisition of
Alaska from gmperlal Russia, and requests for 'mining rights in
southern Bafgln.Island were interpreted in Ottawa as a clear
signal that the United States wished to occupy or purchase 1l of
North America. The trans-border activities of wolf-hunteggiand
whisky-traders based out of Montana contributed to the general
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lawlessness of the early Northwest Territories, .culminating in the

Cypress Hills Massacre in 1873. The Dominion government responded.

to these incidents with the creation of a force of "500 mounted
rifles" who would march west and eventually become the world-renown
Royal Canadian Mounted Police. Thus, any cross-border trade would

-

soon be regulated by the Police.

The notion of the state-ethnicity-stability triad becomes
clear when the interrelations between the aboriginal peoples and
the agents of the Canadian state are discussed. Beginning with the
Indian Act (1876), Dominion legislation and practices have had
elements of each aspect of the Motyl's triad. The goals of the
Indian Act (1876) were the ‘'protection, <clvilization, and

assimilation" of Canada's aboriginal population. When Canadian

settlers begé?)to arrive in the Red River Colony, ¢ompetition

between the mainly Anglo-Canadian farmers and the aboriginal

peoples was inevitable. The seigneury-style land tenure practised

by the Metis conflicted sharply with the systems of allocation and

measurement of Ontario. Indeed, the style of river-bed fans, as

the strips of Metis land resembled,‘restricted access to the rivers
while the sectional-style of Anglo-Canadian land use restricted
access to the decreasing buffalo hunts for the aboriginal peoples.
Similarly, the Indians of the prairies were undergoing a period of
culture stress and transition from a hunting mode of production to
a more sedentary lifestyle due to a recent famine cycle and
failures in the buffalo hunts; In many ways, they. could be
described as a purchase society" (Helms, 1969) which was entering
one or more of the stages which characterize a revitalization

movement (Wallace, 1972).

When the tensions erupted into conflict dﬁring 1869-1870 and,
again, in 1885 the canadian state took action within the provisions
of the Constitution Act (1867) and deployed troops and police to
deal with the "rebellions." Both rebellions faiiéﬁf%s a result of
internal dissention among the rebelé/patrioggfand, in the second
&,

i
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instance, armed opposition by resolute oppenents. Resolving_thié

order-maintenance crisis by force, the Dominion government then

tried” and sentenced the aboriginal leadership for éegitﬁph and
_treason. Following the trials;—any possible aboriginal resistance

was minimized. The results of those triéls included: -

Aboriginal leaders executed: 09

1.
2. Indians imprisoned: - 23
3. Metis . imprisoned:
4. Indian/Metis killed in action:
// ‘ ‘ 102 %

The state managed to ensure its continued growth and expansion into
the prairies of the, then, North-West Territories. 'The Dominion
government retaliated against the aboriginal populations ,as a

whole, by enacting repressive legislation which had as their stated

goals: protection, civilization, and assimilation. ~ The final-

component of the state-ethnicity-stability triad presented by Motyl
(1987) was formed by the NWMP remaining on the prairies, keeping
the peace and supporting the local Justices-of-the-Peace, and the
few Stipendiary/Police Magistrates, thus ensuring that justice wasg’
seen to be done, at least on paper. -

- Between the second Riel Rebellion and the discovery of gold in
what wasrto become the Yukon Territory, the Dominion government
carried out symbolic and developmental activities aimed at securing
Ccanada's frail claims to the western prairies and the unforetold
wealth of her "Arctic Attic." With the advent of the Klondike Gold
Rush, the Dominion government enacted additional legislation to
give the pretence of Canadian sovereignty. However, when the
mainly American miners began to operate informal "miner's councils"
to administer j;stice in the gold fields and the Dominion
government realized that.-this was, like the gold fields themselves,
an untapped bonanza of customs éuties and tax revenues.

Subsequently, the Dominion- government dispatched a reinforced
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company of heavy Iinfantry from the Royal Canadlan Reglment a
detachment of Horse Artillery with packable cann&n% and over two
hundred mounted policemen! The Canadian Red en51§%,and/or Imperial
Union Jack flew over the Yukon declaring Canadian sovereignty.
The Yukon was declared a Provisional District within  the
Ndrth-West'Territories and the appropriate‘civil‘éervants were
appointed. A judicial system wasgélso introduced into the District
and although the "system" convicted and sentenced offenders to
lengthy terms of incarceration, they were sefved, for the most
part, in local NWMP guardrooms. Once again, the Canadian étate
ensured it growth and xgxpansion in terms of geographic and
institutional expansion. Interesting comments have emerged from
. this period of time which illustrated that the government, through
its agents, were not well disposed towards the aboriginal peoples
of the area havihg found them less industrious and self-sufficignt

than their counterparts on the prairies.

During the next thirty years, approximately 1905-1930, the
Dominion government answered chak&énges to its arctic sovereignty
from its circumpolar rivals, i.e. Denmark, Norway, and the United
‘States, through the courts, and lump sum payments, and a
sovereignty patrol, the Canadian Arctic Expedition (1913-1918),
under the guise of a survey of .the lands and their peoples. During
.the same period, the Dominion government consolidated its
legislative and developmental sovereignty over the aboriginal
peoples of Canada. Amendments to the Indian Act_restricted the
practice of aboriginal customs, relegated status Indians to a
strange, agricultural lifestyle on the worst possible land for
those purposes, encul;urated aborlglnal children in the new ways
through compulsory school attendance, and most damaglng of all,
authorized Indian Agents to inculcate a sense of despair, through

a system of tutelage and patronization.

As these events were occurring, the peoples of the Northwest
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Territories were clamouring. for more autonomy-and representative
government. Changes to the Northwest Territories Act (1875)
resulted in the shrinking of the Territorial land mass as the
provinces of Alberta and Séskatchewan were created while the
provinces of Manitoba, Ontario, and Quebec had their respective
boundaries extended northwards. At this time, the colonial nature
of government in the North becanme more apparent as the Northwest
Territorial Council remained a collection of federally appointed
civil servants residing in Ottawa.

During the next one and one-half decades, the Dominion
government remained silent on aboriginal and northern issues,
preferring, i;~35emed, to ignore these marginalized populations
when ever possible. ' -

With the advent of the Second World War, attention was paid to
the Northwest Territories but not to the aboriginal peopleé of
~Canada. The strategic location and resources ofrthe'North were
exploited and, t§§ :
relations. This inattention towards the aboriginal peoples of
Canada was -also changing as the Dominion government had a difficult

time accepting its own treatment of its citizens while cbndemhing

s, began a new era in Federal-Territorial

o
LS

&

other nations. 1Indeed, the aboriginal peoples of Canada did not. -

yet have the right to vote in federal elections!

¥

Since the end of the'w%f, the Dominion government entered a
new phase in its rélations with the marginalized peoples of the
North and the, even less ;dvantaged, aboriginal peoples of Canada.
This phase could best be described as the éarporate phase, wherein,
the Dominion goVérhment attempted and, in many ways, succeeded in
governing from a ﬁdistance: responsib{lity and control without
accountability! By granting limited autonomy, but retaining fiscal
control, to a néwly-created Government of %Qe Northwest Territdries
it <eould assert sovereignty in the Arctic. Through similar

measures, it was able to devolve much of its mandated

4
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respoﬁéib:?ziies to a band, the Sechelt Band, while retaining a
large degree of fiscal control. An implicit warning from the
" Dominion government is apparent fb both the te;ritorial gbvernment
and - the aboriginal peoples: "If you can't Hhandle this 1little
authority, which we doubt, you'%l never be granted it againd

The current directions in aboriginal affairs and northern
development which the Dominion government appears to be heading
still conforms to the state-ethnicity-stability-~ relationéhips
expressed by Motyl (1987). Again, the senior level of government
is -attempting to extinguish,gand“cléims and, wherevéf_poséible,
existihgltrgaties. The mgnicipal/rengnﬁg and land claims models
~appear to working and afford a mechanism by which:- the Dominion
<government could negotiate its constitutional responsibilities away

i
-t

Since the signing of the James Bay Agrquent-(1§76)75 the
status of reserve lands and aborigihali culture have been in
question and-iwill continue to be contentious if the various
. govérnments of the day are capable of unilateral or unequal
* bilateral changes to the title of -‘aboriginal lands. The current
jargon includes the term "land claims" as a central part of the
aboriginal or "Indian" quéstion in canada. "At this point, it seems

' extremely appropriate to note that: —

as most people who are involved in this field are aware
that the term Land Claims is too narrow to cover the
political, economic, cultural and administrative issues
tnvolved. Even "Native Claims" seems to confer a
suppliant status on the native people, and begs the moral
and legal questions. A new relationship between native
people and major Canadian institutions is being worked
out (Crowe, 1979:31). )

The history of aboriginal/government relations in canada has

75 The James Bay and Northern Quebec Native Claims
Settlement Act (1976, RSC 1976-77, 25-26 Elizabeth II,
. c.32, hereafter the James Bay Agreement (1976).
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been assimilationist from the onset of the last one hundred and
tWenty years. - The ethnocentric and racist practices of successive
governments have: - done 1little else than to create a cycle of

dependehcy ong Canada's aboriginal peoples where once self-

‘determinism and pride existed (Mayes, 1978). There has been little

real change in this situation over the last century. This inaction

on the part of the Dominion government and Canada's aboriginal

‘peoples have been a denial of the past by the former and an

en§hrinin§ of the past by many of the latter.

The current policies and practices of the various’ levels of
Dominion government have been motivated by a sincere desire to
"solve the Indian questiqn""since 1945, albeit from a position of
power and advantage. Unfoptunately, there is no politiéal method -
available to them which would not be seen as récist or cultural

genocide by either the Canadian electorate or the world-at-large.

It only remains to Be seen how long the patience of the
aboriginal peoples will continue to withstand the policies and

practices of the Dominion government, their loss of status as a

charter member of the Canadian polity, EDd what actions will be

undertaken at that time. Comments by, then, Minister of Indian and
Northern Affairs, Hon. Bill McKhight, to the effect that northern
aboriginal peoples, as far as land claims are concerned, should
"take the money and the land or nothing" is indicative of both the
power and the growing impatience of that 1level of government.
Dominion government practices have not' only marginalized Canada's
aboriginal peoples but, now have a new weapon in the deécolonization

process. Indeed, the power of the government in this t?pe of

.power/agency relationship will be illustrated to the remainder of.

the country along with the internalization of dependency and
inferiority by many aboriginal peoples, if the programs set up to
replace dependency under a colonial-style administration fail.

Throughout this thesis, the writer has been selective in his
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choice of which events, 1ssues, and personalltles to present to the
reader. This is not intended to imply that those topics. not
v1nc1uded were, in any way, unworthy of note. On the contrary, they
are 51gn1f1cant but the choice of events and 1nterpretat10ns was
carried out in order to present a viakle examination of the legal
and social change which have occurred in. the Ndrthwest Territories
since 1870. Indeéd, this thesis is indicative of the approach
presented by Alexander Motyl in his Will the Non-Russians
Rebel?(1987) and offers one, of the many, perspectives available to
scholars examining the relations between the ‘Canadian state, its
subordinant Northwest Territories, and the aboriginal peoples of
the North and the nation as a whole. While the "problems!" which
have been discussed throughout these chapters ‘were interpfeted
through actions of the hegemonic institutions of the DPominion
government, they have fail to account, as Motyl (1987) noted in the
Soviet experience, for the constraints which a state's patterns.

authority place upon it. These patterns:

both delimit the possible range of a state's policies and
demand the implementation of certain of these policies.
In this case, the state itself is its own primary
confining condition. Paradoxically, the 1logic of
survival may, under - certain circumstances, fatally
circumscribe state autonomy and thus. prove to be the
major obstacle to self-maintenance. Unable to prevent or
contain those forms of collective act1v1ty that are both
supportive of or detrimental to ‘them, unable to act -
autonomously, states may freeze, ineffectively pursue
survival, and perhaps cease to exist. Quite’ 51mp1y, they
will have lost the tug-of-war (Motyl, 1987:19).

In closing, one 1is left with three questions which beg

answers:

1. Will the Dominion government ' continue to deny the
existepce of aboriginal title, réquiring the aboriginal
peoples to accept Karnesatake-style negotiations?

(state reaction)
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2. Will the socio-structural deprivation experlenced by
Canada's. aborlglnal peoples be redressed or continue?
(reactlon to ethnicity)

3. Will the current trend towards civil disobedience and/or
armed confrontation continue to be hallmarks of ‘the
government~abor1g1nal relations in Canada? '

(threats to stability).

-

°

Failure to answer these questions may result in the Canadian state
losing the stability tug-of-war conceived by Motyl (1987).

»,w

o
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~ APPENDIX I

The Royal Proclamation of 1763

[

(Reprinted in RSC 1970, Appendices, pp.125)
(Reprinted in Aboriginal Peoples and the Law, 1989. pp.52- '54)

And whereas it is just and reasonable and essential to our
Interest, and the Security of our Colonles, that the several
Nations or Tribes of Indians with whom We are connected, and who
live under our Protection, should not be molested or dlsturbed
in the Possession of such Parts of Our Dominions and Territories
as, not having been ceded to or purchased by Us, are reserved to
théem, or any of ~them, as their Hunting Grgpnds - We do
therefore, with the Advice of our Privy Council, declare it to
be Our Royal Will and Pleasure, that no Governor or Commander in
Chief in any of our Colonles of Quebec, East Florida, or West
Florida, do presum2, *upon my Pretence whatever, to grant
Warrants of Survey, or pass any Patents for Lands beyond the
Bounds of their respective Governments, as described in their
Commissions; as also that no Governor or Commander in Chief in

T—any of our other Colonies or Plantations in America do presume

for the present, and until our further Pleasure be Known, to
grant Warrants of Survey, or pass any Patents for Lands beyond
the Heads or Sources of any of the Rivers which fall into the
Atlantic Ocean from the West and North West, or upeon any Lands
whatever, which, not haying been ceded to or purchased by Us as
aforesaid, are reserved to the said Indians, or any of them.

And We do further declare it to be our Royal Will and
Pleasure, for the present as aforesaid, to reserve under our
Sovereignty, Protection, and Dominion, for the use of the said
Indians, all the Lands and Territories not included within the
Limits of Our said new Governments, or within the Limits of the
Territory granted to the Hudson's Bay Company, as also all the
Lands and Territories 1lying to the Westward of the Sources of
the Rivers which fall into the Sea from the West and North West
as aforesaid:

And We do hereby Strictly forbid,._on Pain of Our
Displeasure, all our loving subjects from maklng any Purchase or
Settlements whatever, or taking Possession of any Lands above
reserve, without our spec1al leave and License for the Purpose
first obtained. .

And, We do further strictly enjoin and require all Persons
whatever who have either wilfully or inadvertently seated
themselves upon any Lands within the Countries above described,
or upon any other Lands which,® not having been ceded to or
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purchased by Us, are still reserved to the said Indians as
aforesaid, forthwith to remove themselves from such Settlements.
. N 11 .
"And Whereas Great Frauds and Abuses have been committed in
purchasing Lands of the Indlans, to the Great Prejudice of our
Interests, and to the Great Dissatisfaction of the said Indians;
In Order, therefore, td prevent such Irregularities for the
future, and to the End that the Indians may be convinced of our
TJustice and determined Resolution to remove all reasonable Cause
of Discontent, We do, with the Advice of our Privy Council,’
strictly rejoin and require, that no.private Person-do presume
. to make any Purchase from the said Indians of any Lands reserved
to the said Indians, within those parts of our Colonies where,
We have thought proper to allow- Settlement; but that, if at any
Time any of the said Indians should be 1nc11ned to dispose of
the said Lands, the same shall be Purchased only for Us, in our.
Name, at some public Meeting or Assembly of the saldvIndlans, to
be held for the Purpose of the Governor or Commander in Chief of
our Colony respectively within which they-shall lie; and in case
they shall lie within the limits of any Proprletary Government,
they shall be purchased only for the Use and in the name of such
Proprietaries, comfortable to such Directions and Instructions
‘as We or they shall think proper to give for the Purpose; And We
do, by the Advice of our Privy Council, declare and enjoin, that
the Trade with the said Indians shall be free and open to all
our Subjects whatever, provided that every Person who may
incline to trade with said Indians do take out a License for
carrying on such Trade from the Governor or Commander in Chief
of any of our Colonies respectively where such Person shall
reside, and also give Security to observe such Regulations as We
shall at any Time think fit, by ourselves or by our Commissaries

to be appointed for this Purpose to direct and appoint for the
Benefit of the said Trade;

And We do hereby authorize, enjoin, and require the
Governors and Commanders in Chief of all our Colonies
respectively, as well those under Our immediate Government as
those under the Government and Direction of Proprietaries, to
grant such Licenses without Fee or Regard, taking especial care
to insert therein a Condition, that such License shall be void,
and the Security forfeited in the case that Person to whom the
same 1is granted shall refuse or neglect to observe such
Regulations as We shall think proper to prescribe as aforesaid.

And We do further expressly enjoin and require all Officers
whatever, as well as Military and those Employed in the
Management and Direction of 1Indian Affairs, within the
Territories reserved as aforesaid for the Use of said Indians,
to seize and apprehend all Persons whatever, who standing
charged with Treason, Misprisons of Treason, Murders, or other
Felonies or Misdemeanors, shall fly from Justice and take Refuge
in the said Territory, and to send them under a proper Guard to
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" the Colony where the Crime was committed of which they stand
accused, in order to take their Trial for the same. »*
= -
o Given at our Court at
L St. James' the 7th Day
of October 1763, in the
- Third Year of our Reign.
- = 7,

f;?s 35 ;

GOD SAVE THE KING

0
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/ APPENDIX II

S8TATUTES COﬁCERNING NORTHERN CANADA
Imperial Statutes

An Act of Settlement, 1701, 12-13 William III, c.2, 1701
Yy

Articles of Capitulation (1759).
The Treaty of Paris (1763).

Royal Proclamation (1763)

An Act for the Further Introduction of-.English Criminal Law into
Upper Canada, 1800, 40 George III, C.£7 1800.

An Act for extending the Jurisdiction of Courts of Justice in
the Provinces of Lower and Upper Canada, to the Trial and
Punishment of Crimes, and Offenses within certain parts of North
America adjoining to the said Provinces, 43 George III, c. 138,
1803.

A
An Act for Requlating the Fur Trade and establishing a Criminal
Jurisdiction within certain parts of North America, 1821, 1-2
George IV, c.66, 1821. ‘

Colonial Laws Validity Act (An Act to remove Doubts as to the
Validity of Colonial Law), 1865, 28-29 Victoria, c.63, 1865.

The British North America Act (An Act for the Union of Canada,
Nova Scotia, and New Brunswick, and the Government there of; and
for -Purposes connected therewith), 1867, 30-31 Victoria, c.3,
»1867.

Rupert's Land Act (An Act for enabling Her Majesty to accept a
Surrender upon Terms of the Lands, Privileges, and Rights of
"The Governor and Company of Adventurers of England trading dinto
Hudson's Bay," and for admitting the same into the Dominion of
Canada), 1868, 31-32 Victoria, c.105, 1868.

Her Majesty's Order-in-Council Admitting Rupert}s Land and the
North-West Territory into the Union, (July 23, 1870).

The British North America Act (An Act respecting the
establishment of Provinces in the Dominion of Canada), 1871, 34-
35 Victoria, c.28, 1871. ’ ‘

The British North America Act (An Act respecting the
Representation in the Parliament of Canada of Territories which
for the time being form part of the Dominion of Canada, but are
not included in any Province), 1886, 49-50 Victoria, c.35, 1886.
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Statutes of Westminster,. 1931, 22 Georde V, C.4. 1931.,

Dominioh Statutes

The Northwest Territories Act, 1869, Statutes of Canada, 32-33
Victoria, c.3, 1869.

An Act respecting Procedure in Criminal Cases, and other matters
relating to Criminal Law, 1869, Statutes of Canada, 32-33
Victoria, c.29, 1869. - :

An Act respecting the duties of Justices of the Peace, out of
Sessions 1in relation to persons charged with Indictable
Offenses, 1869, Statutes of Canada, 32-33 Victoria, c.30, 1869.
An Act respecting the Criminal Law, and to repeal certain
enactments there in mentioned, 1869, Statutes of. Canada, 32-33
Victoria, c.36, 1869.

The Manitoba Act, 1870, Statutes of Canada, 33 Victoria, c.3,
1870.

~ An Act respecting the force and effect of the Acts of the
Parliament of Canada, in and 1in relation to the Province of
Manitoba, and the Colony of British Columbia when it becomes a
Province of the Dominion, 1871, Statutes of Canada, 34 Victoria,
c.13, 1870.

"An Act to extend to the Province of Manitoba certain of the
€riminal Law now 1in force in the other Provinces of the
Dominion, 1871, Statutes of Canada, 34 Victoria, c.14, 1871.-

An Act to make further prbvisgon for the government bf the North
West Territories, 1871, Statutes of Canada, 34 Victoria, c.16,
1871.

'An Act further to amend the "Act to make further provision for
the government of the.North West Territories," 1873, Statutes of
Canada, 36 Victoria, c.34, 1873.

An Act respecting the Administration of Justice, and for the
Establishment of a Police Force in the North West Territories,
1873, Statutes of Canada, 36 Victoria, c.35, 1873.

An Act to amend "An Act to make further provision as to Duties
of Customs in Manitoba and the North West Territories,” and
further to restrain the importation or manufacturer of
Intoxicating Liquors into or in the North West Territories,
1874, Statutes of Canada, 37 Victoria, c.7, 1874.
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An Act to amend "An Act respecting the administration of Justice
for the establishment of a Police Forge ,in the North-West
Territories,” 1874, Statutes of Canada, 37 Wictoria, c.22, 1874.

An Act to establish afsupreme Court, and a Court of Exchequer,
for the Dominion of Canada, 1875, Statutes of Canada, 38
Victoria, c.11, 1875.

An Act to amend and consolidate the Laws respecting the North-
West Territories, 1875, Statutes of Canada, 38 Victoria, c.49,
1875. » ’

An Act further to amend "An Act respecting the Administration of
Justice and for the establishment of a Police Force 1in the
North-West Territories,” 1875, Statutes of Canada, 38 Victoria,

c.50, 1875. : ‘ e

An Act respecting the North-West Territories, and to create a
separate Territory out of part thereof, 1876, Statutes of
Canada, 39 Victoria, c.21, 1876. - )

An Act to amend the Acts, therein mentioned, as respects the
importation or manufacturer of intoxicants 1in the North-West
Territories, 1876, Statutes of Canada, 39 Victoria, c.22, 1876.

An Act to amend the "North-West Territories Act, 1875," 1877,
Statutes of Canada, 40 Victoria, c¢.7, 1877. . )
An Act to make provision for improvement in Prison Discipline,
1877, Statutes of Canada, 40 Victoria, c.39, 1877. .

An Act to amend and consolidate as amended the several
enactments respecting the North-West Mounted Police Force, 1879,
Statutes of Canada, 42 Victoria, c.36, 1879.

An Act respecting the safe keeping of dangerous Lunatics in the
North-West Territories, 1879, Statutes of Canada, 42 Victoria,
c.38, 1879. ‘

An Act to amend and consolidate the several Acts relating to the
North-West Territories, 1880, Statutes of Canada, 43 Victoria,
c.25, 1880. ‘

An Act to remove doubts as to the effect of "The North-West
Territories, Act, 1880," and to amend the same 1882, Statutes of
Canada, 45 Victoria, c.28, 1880.

An Act to amend "The North-West Territories, 1880,", 1884,
Statutes of Canada, 47 Victoria, c.23, 1880.
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An Act respectlng the administration of _justice, and other
matters, 1in the North-West Territories, 1885, Statutes of
Canada, 48-49 Victoria, c.51, 1885. :

An Act to authorize the augmentation of the North-West Mounted
Police, 1885, Statutes of Canada, 48-49 Victoria, c.53, 1885.

An Act respectlng the North-West Mounted Police Force, 1885,
Statutes of Canada, 48-49 Victoria, c.54, 1885. .

Am Act further to amend the law respecting the North-West
Territories, 1886, Revised Statutes of Canada, 49 Victoria,
c.25, 1886. ‘

An Act Respecting the North-West Mounted Police, 1886, Revised
Statutes of Canada, 49 Victoria, c.45, 1886.

" An Act respecting the North-West Territories, 1886, Revised
Statutes of Canada, 49 Victoria, c.50, 1886. °

~An Act respecting Real Property in the Territories, 1886,
Revised Statutes of Canada, 49 Victoria, c.51, 1886.

An Act to amend the North-West Tefritories, Act, 1887, Revised
Statutes of Canada, 50-51. Victoria, c.28, 1887.

An Act respecting the Council of the North-West Territories,
1887, Revised Statutes of Canada, 50-51 Victoria, ¢.29, 1887.
An Act to amend the Revised Statutes, Chapter fifty-one
respecting Real Property 1in the Terrltorles, 1887, Revised
Statutes of Canada, 50-51 Victoria, c.30, 1887.

An Act to amend the Revised Statutes of Canada, Chapter fifty,
respecting the North-West Territories, 1888, Revised Statutes of
Canada, 51 Victoria, c.19, 1888. )

An Act further to amend Chapter fifty-one of the  Revised
Statutes of Canada, "The Territories Real Property Act," 1888,
Revised Statutes of Canada, 50 Victoria, c.20, 1888.

An Act respecting the application of certain laws therein
mentioned to the Province of Manitoba, 1888, Revised Statutes of
Canada, 51 Victoria, <.33, 1888.

An Act to amend ithe Revised Statutes respecting the North-West

Mounted Police Force,- 1889, Revised Statutes of canada, 52

Victoria, c.25, 1889.
An Act to authorize the granting of Pensions to members of the
North-West Mounted Police Force, 1889, Revised Statutes of
Canada, 52 Victoria, c.26, 1889.
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An Act to amend the Acts respecting the North-West Territories,
-’1891, Revised Statutes of Canada, 54-55 Victoria, c.22, 1891.

An Act respecting the Criminal Law, 1892, Revised Statutes of
Canada, 55-56 Victoria, c.29, 1892. T e '

An Act further to amend the Acts respecting the North-West
Territories, 1894, Revised Statutes of Canada, 57-58 Vict, c.17,
1894.

An Act to amend the consolidate the Acts respecting the North-
West Mounted Police Force, 1894, Revised Statutes of Canada 57-
58 Victoria, c.27, 1894.

An Act to consolidate and amend the Acts respecting Land in the
Territories, 1894, Revised Statutes’ of Canada, 57-58 Victoria,
c.28, 1894. :

An Act further to amend the Acts respecting the North-West
Territories, 1895, Revised Statutes of Canada 58-59 Victoria,
c.31, 1895.
An Act further to amend the Acts respécting the North-West
Territories, 1897, Revised Statutes of Canada, 60-61 Victoria,
c.28, ;897.

An Act respecting Trials by Jury in certain cases in the North-
West Territories, 1897, Revised Statutes of Canada, ~ 60-61
Victoria, c.32, 1897. :

An Act further to amend the Acts respecting the North-West
Territories, 1898, Rev1sed Statutes of Canada, 61 Victoria, c.5,
1898. .

An Act to amend the Mounted Police Pension Act, 1889, 1898,
Revisedt Statutes of Canada, 61 Victoria, c.33, 1898.

An Act respecting the Supreme Court of the North-West
Territories, 1900, Revised Statutes of Canada, 63-64 Victoria,
c.44, 1900. '

An Act further to amend the Acts respecting the North-West
Territories, 1902, Revised Statutes of Canada, 2 Edward VII,
c.24, 1902. \

An Act to amend the North-West Territories Act, 1903, Revised
"Statutes of Canada, 3 Edward VII, c.40, 1903.

The Alberta Act, 1905,Revised Statutes of Canada, 4-5 Edward
VIIi, c¢.3, 1905. N ¢
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The Saskatchewan Act, 1905, Revised Statutes of Canada, 4-5
Edward VII, c.42, 1905. )

The Indian Act, R.S.C. 1985, c. 149, I-6.

Province of Upper Canada

An Act Introducing the English Civil Law into Upper Canada,
1792, Statutes of Province of Canada, 32 George III, c.1, 1792.

An Act for the Further Introduction of English Criminal Law into
Upper Canada, 1800, Statutes of Province of Canada, 40 George
“III, c.l1, 1800.

An Act for the Better Protection of the Lands and Property of
Indians in Lower Canada. Statutes of Province of Canada, 13-14
Victoria, c.42, 1850. : ,

An Act for the Protection of the Indians in Upper Canada from
Imposition, and the Property Occupied or Enjoyed by them from
Trespass and Injury. Statutes of Province of Canada, 13-14
Victoria, c.74, 1850. '

An -Act for the gradual Civilization of the Indian tribes in the
Canadas. Statutes of Province of Canada, 20 Victoria, c.26,
1857. ’

An Act for the Temporary Goverrment of Rupert's Land and the
North-Western Territory when United with Canada. Statutes of
- Province of Canada, 32 & 33 Victoria, c.3, 1869.

Province of Alberta

An Act respecting the Supreme Court, 1907, 7 Edward VII, c.3,
1907.

An Act respecting the District Courts,v1907, 7 Edward VII, c.4,
1907.

Province of Manitoba

An Act to establish a Supreme Court in the Province of Manitoba,
and_for other purposes, 1871, 34 Victoria, c.2, 1871.

An Act to amend an Act to establish a Supreme Court in the
Province of Manitoba, 1872, 35 Victoria, c.3, 1872.
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P;ovince of Saskatchewan

An Act respecting the Establishment of a Supreme Court in and
for the Province of Saskatchewan, 1907, 7 Edward VII, c.8, 1907.

An Act respecting the Establishment of a District Court and for

the practice and procedure. therein, 1907, 7 Edward VII, c.9,
1907. - ,

Northwest Terr}tories

An Ordinance respecting Municipalities, RONWT, 1974, c. M-5.

N

An @rdinance . respecting Regional and Tribal Councils, RONWT,
1983, c.7. . o
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12.
13.

14.

15.

APPENDIX III

- COMPREHENSIVE CLAIMS TASK FORCE
RECOMMENDATIONS (1985)

Agreements should recognize and affirm aboriginal rights.

The policy should allow for the negotiation of aborlglnal
self-government.

Agreements should be flexible enough to ensure that their
objectives are being achieved. They should provide sufficient
certainty to protect the rights of all parties in relation to
land and resources, and to facilitate investment and
development. .

The process should be open to all aboriginal peoples who
continue to use and to occupy traditional lands and whose
aboriginal title to such lands has not been dealt with either
by a land-cession treaty or by explicit legislation.

The policy should allow for variations between and within
regions based on historical, political, economic, and cultural
differences. ) . -
Parity among agreements should not necessarily mean that their
contents are identical.

Given the comprehensive nature of agreements and the division
of 'powers between governments under the Canadian Constltutlon,
the provincial and territorial governments "should be
encouraged - to participate in the negotiations. The
participation of the provinces will be necessary in the
negotiation '‘of matters dlrectly affecting the exerc1se of
their jurisdiction.

The scope of negotlatlons should include all issues that will
facilitate the achievement of the objectives of the claims
policy. '

Agreements should enable aboriginal peoples and the Government
to share both the responsibility for the management of land
and resources and the benefits from their use.

Existing third-party interests should be dealt with equitably.

Settlements should be reached through negotiated agreements.

The claims process should be fair and expeditious.

An authority independent of the negotiating parties should be
established to monitor the process for fairness and progress,
and to ensure its accountability to the public.

The process should be supported by government structures that
separate the functions of facilitating the process and

.negotiating the terms of agreement.

The policy should provide for effective implementation of
agreements. (DIAND, 1985:31-32).
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