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ABSTRACT 

This p r o j e c t  focuses  on the  case of  John and I l z e  Shewan, who were 

both suspended, without pay f o r  s i x  weeks, f o r  having taken and 

submitted personal,  semi-nude photographs f o r  pub l i ca t ion  i n  U e r v  

magazine. John Shewan had taken a few semi-nude photographs of h i s  

wife I l z e  and entered  a con tes t  being run by u e r v  magazine, and t h e  

photographs were chosen f o r  publ ica t ion .  The d e c i s i o n s  t o  suspend 

both teachers  spearheaded a series of j u d i c i a l  d i s p u t e s  and much 

pub l i c  no to r i e ty .  Conf l i c t ing  judgements were rendered a t  t h e  

Reference Board l e v e l  and a t  t h e  Supreme Court l e v e l .  The f i n a l  cour t  

proceeding, a t  the  Appeal Court of B r i t i s h  Columbia, favoured t h e  

School Board and t h e  Shewans d id  not  proceed any f u r t h e r  wi th  t h e i r  

case. 

The p ro jec t  is a d e t a i l e d  a n a l y s i s  of t h e  case and provides a 

complete review of the  events  and an overview of the  community. It 

a l s o  inc ludes  an a n a l y s i s  of the  l e g a l  t r a n s c r i p t s  of each of the  

t h r e e  j u d i c i a l  dec i s ions  handed down. Las t ly ,  the  study incorpora tes  

o t h e r  l i t e r a t u r e  i n  the  f i n a l  d i scuss ion  of t h e  i s s u e s  and 

impl ica t ions  of t h e  Shewan case. 

The Shewan case raises severa l  key i s s u e s  concerning: 

iii 



a )  t h e  r o l e  of t eachers  and t h e  expec ta t ions  placed upon 

them by t h e  va r ious  groups wi th  whom they i n t e r a c t ;  

b) t h e  p r i v a t e  conduct of t eachers  and whether t h e r e  is a 

d i s t i n c t i o n  between on-the-job and off-the-job conduct; 

c )  t h e  concept of personal  freedoms of ind iv idua l s  i n  

s o c i e t y  and how those of educators  a r e  protec ted;  and 

l a s t l y  

d )  t h e  f a i r  i n t e r p r e t a t i o n  of teacher  misconduct and t h e  

degree of t h e  i n f r a c t i o n .  

These i s s u e s  a r e  addressed and e labora ted  on, with r e spec t  t o  t h e  

impl ica t ions  they hold f o r  both educators  and pol icy  makers. 

The Shewan case i l l u s t r a t e s  a unique example of unconventional 

teacher  behaviour and h i g h l i g h t s  s e v e r a l  major impl ica t ions  f o r  a l l  

p a r t i e s  t o  t h e  educat ional  system. The one conclusion t h a t  t h i s  case 

does provide i s  t h a t  the  a r e a  of teacher conduct needs t o  be c a r e f u l l y  

reviewed, assessed,  and changed t o  b e t t e r  meet t h e  goa l s  and needs of 

the  educat ional  system and its par t i c ipan t s .  
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CHAPTER 1 

In t roduc t ion  

Backnround 

The Shewan case is a unique example of unconventional teacher  

behaviour and t h e  r e s u l t i n g  a c t i o n s  taken by both the  teachers  

involved and the  school  d i s t r i c t .  John Shewan and I l z e  Shewan a r e  

husband and wife. They a r e  both employed by t h e  Abbotsford School 

D i s t r i c t  (134). I n  the  month o f  January, 1985 each of them was 
,/* ' ' 

i 

suspended under s. 1,22 of th'e School Act. The Shewans were suspended 
1 

f o r  a period of s i x  weeks without  pay. 

The controversy began when Mr. Shewan took a p i c t u r e  of h i s  wife 

i n  the  nude from the  wa i s t  up. The photograph was submitted f o r  an  

amateur photo competi t ion i n  G a l l e r y  magazine. This photograph was 

l a t e r  chosen f o r  pub l i ca t ion  and subsequently published i n  the  

February 1985 e d i t i o n  of U e r v .  Sometime i n  January, 1985 t h e  

Superintendent  of  Schools f o r  Abbotsford was informed of t h i s  

photograph and a few weeks l a t e r  t h e  Shewans were suspended f o r  

reasons  of misconduct. The School Board's p o s i t i o n  was t h a t  t h e  

Shewans' behaviour c o n s t i t u t e d  misconduct because it amounted t o  

nconduct unbecomingn a profess ional  teacher.  According t o  t h e  School 

Board, t eachers  a r e  r o l e  models f o r  s tuden t s  and l e a d e r s  i n  t h e i r  

community; t h e i r  behaviour is highly  v i s i b l e  and t h e r e f o r e  must not  

c o n f l i c t  with community values and expectat ions.  



The Shewans did not  feel t h a t  t h e i r  off-the-job, p r i v a t e  a c t i o n s  

c o n s t i t u t e d  misconduct and appealed t h e i r  suspensions t o  a Board of 

Reference. 

The major i ty  of t h e  Board of Reference held t h a t  t h e  Shewans' 

a c t i o n s  f e l l  w i t h i n  accepted s t andards  of to le rance  i n  contemporary 

Canadian soc ie ty ,  and t h e r e f o r e  d id  not  amount t o  misconduct. The 

School Board appealed t o  t h e  Supreme Court o f  B r i t i s h  Columbia and 

t h i s  cour t  allowed t h e  appeal and supported t h e  misconduct ve rd ic t .  

The Shewans appealed t h i s  dec i s ion  t o  t h e  B. C. Court of  Appeal and 

t h e i r  appeal was dismissed. No f u r t h e r  a c t i o n s  were taken. 

A t  each s t a g e  of the  proceedings, major l e g a l  i s s u e s  were r a i s e d  

with r e spec t  t o  teacher  behaviour, community values, and t h e  pressures  

l ev ied  a g a i n s t  school  boards. This case  is a good i l l u s t r a t i o n  of the  

s o c i a l  c o n f l i c t  t h a t  arises when teacher  behaviour (on and o f f  t h e  

job) c o n f l i c t s  wi th  the  expecta t ions  of the  school  community. It 

h i g h l i g h t s  seve ra l  key i s s u e s  f o r  educators  and pol icy  makers. These 

a r e  s p e c i f i e d  i n  the  next s e c t i o n  and e labora ted  on i n  l a t e r  s e c t i o n s  

of t h i s  study. 

Teachers, considered a s  p ro fess iona l s ,  a r e  of  t en  subjec ted  t o  

c l o s e  s c r u t i n y  by t h e  public. Their  conduct, whether on o r  off the  

job, a t  t imes becomes a matter of pub l i c  record.  Misconduct is one of 

t h e  severa l  grounds upon which a teacher may be suspended. It is not  
) 



confined t o  a c t i o n s  i n  t h e  classroom, but  inc ludes  conduct of the  

teacher  o f f  the  school  premises. The John and I l z e  Shewan case  

i l l u s t r a t e s  a unique example of unconventional teacher  behaviour and 

t h e  r e s u l t i n g  d i s p u t e  which unfolded. This case  h i g h l i g h t s  the  

problems of d i f f e r i n g  i n t e r p r e t a t i o n s  of "propern t eacher  behaviour 

and the  p ressures  a community can e x e r t  on a school  board. This case  

involved t h r e e  p rov inc ia l  hearings which produced con t rad ic to ry  

decis ions .  

The Shewan case raises s e v e r a l  key i s s u e s  concerning: 

a )  t h e  p r i v a t e  conduct of teachers  (o f  f-the- job conduct) 

and t h e  r ami f i ca t ions  of "unaccepted " behaviour; 

b) t h e  r o l e  of t eachers  and t h e  expec ta t ions  placed upon 

them by the  var ious  groups wi th  whom they i n t e r a c t ;  

c )  t h e  " f a i r n  i n t e r p r e t a t i o n  of teacher  misconduct and t h e  

degree ( se r iousness )  of t h e  i n f r a c t i o n ;  and l a s t l y  

d )  t h e  concept of personal  r i g h t s  and freedoms of 

i n d i v i d u a l s  i n  s o c i e t y  -- i nc lud ing  educators .  

Limitations 

I n  looking a t  the  Shewan case  one must keep i n  mind t h a t  the  f a c t s  

a r e  unique t o  t h i s  case,  and t h a t  the  r e s u l t i n g  c o u r t  dec i s ions  a r e  

not necessa r i ly  app l i cab le  t o  o t h e r  cases  o r  s i t u a t i o n s .  Yet, the  

case  envelops t h e  broader i s s u e  of s o c i a l  c o n f l i c t  between teacher  

behaviours and community va lues  which a r e  app l i cab le  t o  many o the r  



Canadian cases. Another point  of cons ide ra t ion  i s  t h e  f a c t  t h a t  t h i s  

s tudy does not  look a t  any new da ta ,  but only those f a c t s  brought 

f o r t h  by t h e  J u d i c i a l  decis ions .  My i n i t i a l  i n t e n t i o n  was t o  

in terv iew the  key p layers  involved i n  the  case,  but unfor tunate ly  I 

d id  not  get the  cooperat ion t h a t  was hoped f o r  and a s  a r e s u l t  t h e  

in te rv iews  had t o  be eliminated.1 The f a c t s  t h a t  were provided should 

enable enough a n a l y s i s  and d i scuss ion  of  the  above s t a t e d  i s sues .  - 
A t h e o r e t i c a l  o r i e n t a t i o n  is provided f o r  the  study by Turner 's  

(1957) i d e a  of the  n s o c i a l  draman. According t o  Turner, the  "socia l  

draman is a s o c i a l  process involving four  s tages :  ( 1 )  t h e  breach of 

some important r u l e  o r  norm governing t h e  r e l a t i o n s h i p  between t h e  

Persons who come i n t o  c o n f l i c t ;  (2) widening c r i s i s  th rea ten ing  t h e  

breach of more r e l a t i o n s h i p s ;  ( 3 )  r e d r e s s i v e  measures brought i n t o  

a c t i o n  by leading members of t h e  r e l e v a n t  s o c i a l  groups, with the  

purposes of s topping the  d is turbance;  and ( 4 )  r e - in teg ra t ion  of t h e  

c o n f l i c t i n g  p a r t i e s  o r  else the  recogn i t ion  of a  s p l i t  between them 

(Turner, 1957, PP. 91-94). 

The key i n d i v i d u a l s  contacted did not  want t o  take  p a r t  i n  t h e  
s tudy -- t he  genera l  f e e l i n g  was t h a t  they d id  not  want t o  go through 
t h e  whole th ing  aga in  ( t h e  case was over and done). 



Method and Orn-on of  t h e  Studv 

The Shewan case is a  unique case  h igh l igh t ing  i n  i n t e r e s t i n g  ways 

t h e  i d e a l s  i n  c o n f l i c t  i n  a  s o c i a l  drama. My a n a l y s i s  t h e r e f o r e  

begins wi th  a review of t h e  events  and an  overview of t h e  community i n  

an  e f f o r t  t o  set the  context  of the  d i spu te  a s  f u l l y  a s  possible.  

This s tudy a l s o  inc ludes  an a n a l y s i s  of the  l e g a l  t r a n s c r i p t s  of each 

of t h e  t h r e e  j u d i c i a l  dec i s ions  handed down. Las t ly ,  t h e  study 

incorpora tes  o t h e r  l i t e r a t u r e  i n  the  f i n a l  d i scuss ions  of the  i s s u e s  

and impl ica t ions  of t h e  Shewan case  f o r  educators  and pol icy  makers. 

The r e s u l t s  of t h i s  s tudy a r e  set o u t  i n  f i v e  chapters .  The first 

chapter  se rves  as t h e  in t roduc t ion  by b r i e f l y  desc r ib ing  t h e  

background and statement of the  problem, the  methods of i n v e s t i g a t i o n  

and the  o v e r a l l  o rgan iza t ion  of t h e  study. Chapter 2 d e t a i l s  t h e  

even t s  of the  c a s e  and e l a b o r a t e s  on the  case perspect ives .  It a l s o  

provides t h e  r eader  with a  b r i e f  overview of the  community and t h e  

Shewans. Chapter 3 examines the  t h r e e  j u d i c i a l  dec i s ions  and the  

i s s u e s  r a i sed  by t h e  t h r e e  l e v e l s  of the  l e g a l  system. The four th  

chapter  d i scusses  the  i s s u e s  r a i s e d  by t h i s  case  i n  conjunction wi th  

t h e  j u d i c i a l  d e c i s i o n s  rendered and o t h e r  reviewed l i t e r a t u r e .  

Chapter 5 concludes the  study with a d i scuss ion  of the  p o t e n t i a l  

impl ica t ions  of t h i s  case  f o r  educators  and pol icy  makers. 



CHAPTER 2 

Elaborat ing on t h e  Events of t h e  Case 

_Intr_oduction 

The aim of t h i s  chap te r  i s  t o  detail the  even t s  of t h i s  case. It 

e s t a b l i s h e s  t h e  context  and o u t l i n e s  t h e  s e r i e s  of events  surrounding 

the  case. The first s e c t i o n  of t h i s  chapter  provides the  r eader  wi th  

some e labora t ions  on t h e  case  perspect ives  mentioned i n  t h e  first 

chapter .  It a l s o  provides a chronology of the  events ,  t o  a s s i s t  i n  

t h e  understanding of t h e  case. The second s e c t i o n  of t h i s  chapter  

desc r ibes  b r i e f l y  the  Abbotsford area, both a s  a school  d i s t r i c t  and a 

community. Las t ly ,  t h i s  chapter  provides a few f a c t s  on t h e  Shewans 

as teachers  and the  c o s t s  they incurred  due t o  t h e i r  suspensions. 

These th ree  s e c t i o n s  provide the  reader  with a foundation t o  

understand the  complexit ies  of t h i s  case  and fol low the  review of the  

t h r e e  j u d i c i a l  proceedings i n  t h e  subsequent chapter .  

A. The Offence 

The controversy began when M r .  Shewan took a p i c t u r e  of h i s  wife 

i n  the  nude from the  wa i s t  up. The photograph was submitted f o r  an 

amateur photo competi t ion i n  Wlerv magazine. This photograph was 

l a t e r  chosen f o r  pub l i ca t ion  and subsequently published i n  the  

February 1 985 e d i t i o n  of W m .  Sometime i n  January, 1985 t h e  

Superintendent o f  Schools f o r  Abbotsford was informed of t h i s  



photograph and a few weeks later t h e  Shewans were suspended f o r  

reasons  of misconduct. The School Board's p o s i t i o n  was t h a t  the  

Shewans1 behaviour c o n s t i t u t e d  misconduct because i t  amounted t o  

nconduct unbecomingn a p ro fess iona l  teacher.  According t o  t h e  School 

Board, t eachers  a r e  r o l e  models f o r  s t u d e n t s  and l e a d e r s  i n  t h e i r  

community; t h e i r  behaviour i s  highly  v i s i b l e  and the re fo re  must no t  

c o n f l i c t  with community values and expectat ions.  

The Shewans d id  not  feel t h a t  t h e i r  off-the- job, p r i v a t e  a c t i o n s  

c o n s t i t u t e d  misconduct and appealed t h e i r  suspensions t o  a Board of 

Reference, 

The d i spu te  t h e r e f o r e  began when t h e  Superintendent  of Schools 

discovered the  of fence  and the  Shewans protes ted  the  sanc t ion  which 

was imposed upon them. The fol lowing f a c t s  a r e  r e l e v a n t  both t o  t h e  

Superintendent 's  f ind ing  t h e  Shewanst conduct t o  be o f fens ive  and t o  

t h e  Shewansf d i s p u t i n g  t h a t  f inding:  

Mr. Shewan wi th  the  concurrence of Mrs. Shewan 

submitted th ree  semi-nude photographs of Mrs. Shewan, 

along wi th  an e n t r y  form and essay  t o  a magazine 

published i n  t h e  United S t a t e s  c a l l e d  Gallery. 

The photographs were taken by M r .  Shewan. 

&&&y magazine was s o l i c i t i n g  models f o r  a " G i r l  Next 

Doorn amateur e r o t i c a  photo contes t .  

The c o n t e s t  winner w a s  t o  r ece ive  a s u b s t a n t i a l  p r i z e  

and anyone chosen t o  be published would rece ive  a small 



monetary prize.  

5. According t o  M r .  Shewan, h i s  motivat ion f o r  submitt ing 

the  photos was t o  t r y  t o  improve h i s  wife's self-image 

and show her  t h a t  he loved h e r  ( e n t i r e l y  personal  

motives).  

6.  For Mrs. Shewan, the  motivat ion was t h a t  t h e  photos 

might have improved he r  self-esteem and t o  p lease  h e r  

husband ( e n t i r e l y  personal  motives 1. 

7. Gallerv magazine n o t i f i e d  t h e  Shewans i n  December 1984 

t h a t  one of Mrs. Shewan1s photos had been chosen f o r  

pub l i ca t ion  and t h a t  i t  would appear i n  the  February 

1 985 ed i t ion .  

8. Mrs. Shewan1s photo was published on page 48 and i t  was 

one of f i v e  photos appearing on t h a t  page i n  t h e  " G i r l  

Next Doorn c o n t e s t  por t ion  of t h e  magazine. 

9. Mrs. Shewan's p i c t u r e  was the  l e a s t  r evea l ing  of t h e  

p i c t u r e s  p r in ted  i n  t h e  magazine. 

10. The photograph was published i n  u e r v  magazine wi th  

t h e  fol lowing cap t ion  on page 48: 

I l z e  S. 34, teacher  

Clearbrook, B. C. 

Canada 

Photography by her  husband, John 



I l z e  is a high school teacher  who can speak, read and 

write i n  seven languages. The proud mother of a 15 

month-old baby boy she  a l s o  f i n d s  time f o r  cooking and 

photography. 

11. The p i c t u r e  appeared on t h e  bottom l e f t  hand s i d e  of a 

page of  photographs under the  t i t l e  "The G i r l  Next 

Door, February, 1 985 ". 
12. The o the r  photographs on t h e  page a r e  of women who a r e  

e i t h e r  t o t a l l y  o r  p a r t i a l l y  nude and one page before  

and about 13 pages t h e r e a f t e r  contained p i c t u r e s  of a 

similar nature.  

13. Mrs. Shewan is seen l y i n g  on her  back on a bed with the  

top  of  h e r  body uncovered; she  has  on s tockings ,  high 

hee l s ,  and a g a r t e r  b e l t .  

A t  t h i s  point  w e  begin t h e  chronology of events  s i n c e  the  context  

of the  p i c t u r e  t ak ing  and the  p i c t u r e  i tself  has been es tab l i shed .  

B. Chronoloav o f  Eventg 

1982/1981 

M r .  Shewan obtained an e n t r y  blank f o r  an amateur photo compet i t ion- in  

Gallery magazine. 



- 
Mrs. Shewan was n o t i f i e d  t h a t  one of her  photographs would be 

published i n  t h e  February 1985 e d i t i o n ;  wi th  the  l e t t e r  she received a 

$50 cheque and t h e  remaining two photos. - 
Around t h i s  time the  Superintendent  of the  d i s t r i c t  received a 

telephone cal l  from a local r a d i o  s t a t i o n  r e p o r t e r  i n q u i r i n g  about t h e  

photograph. The Superintendent  bought a copy of and confirmed 

t h e  i d e n t i t y .  After t h a t  he c a l l e d  t h e  Shewans t o  meet i n  h i s  of f ice .  - 
The meeting was held,  where Mr. Shewan answered most of the  ques t ions  

f o r  himself and h i s  wife. When asked about the  appropr ia teness  of 

submit t ing  t h e  photograph, M r .  Shewan s a i d  he f e l t  it met community 

standards.  

The Superintendent  d id  not  agree  and f e l t  t h a t  the  School board would 

feel the  same. Mr. Shewan r e p l i e d  t h a t  i n  h i s  view those opinions did 

not reflect t h e  community. 

After the  meeting, t h e  Superintendent  repor ted  t h e  matter t o  t h e  

School Board and it decided t o  suspend Mrs. Shewan immediately. The 

Board set January 30 as t h e  d a t e  f o r  t h e  s t a t u t o r y  hearing pursuant t o  

s. 122 of the  School Act. 1 



Pr io r  t o  t h e  s t a t u t o r y  meeting of  January 30 t h e  Superintendent  gave a  

t e l e v i s i o n  in te rv iew i n d i c a t i n g  t h a t  he was shocked and sickened by 

t h e  whole episode. - 
A t  t h e  s t a t u t o r y  meeting, Mrs. Shewan confirmed h e r  i d e n t i t y  i n  the  

photo and she s t a t e d  t h a t  she  had not seen the  magazine a t  the  time 

she  had s e n t  t h e  p i c t u r e s  i n .  

She f e l t  the re  was some i n d i s c r e t i o n  but  she d id  not  feel it  went 

a g a i n s t  community standards.  

Following t h e  meeting, t h e  Board decided t o  suspend Mr. Shewan as well 

and set a  s t a t u t o r y  meeting f o r  February 2. 

u 
Mr. and Mrs. Shewan, again  appeared wi th  counsel and t h e i r  counsel 

asked f o r  more time t o  prepare f o r  the  hearing. 

A j o i n t  public  s tatement was put f o r t h  a t  t h i s  time by t h e  Shewans but 

i t  was not  accepted by t h e  Board. 

February 4. 19& 

Mrs. Shewan was suspended without  pay f o r  s i x  weeks J 



M r .  Shewan1s s t a t u t o r y  meeting took place  and he a l s o  s t a t e d  t h a t  

t h e r e  had been an  i n d i s c r e t i o n  but  t h a t  he f e l t  t h a t  t h e  magazine met 

community standards.  

M r .  Shewan was n o t i f i e d  t h a t  he was a l s o  suspended without  pay f o r  s i x  

weeks. 

appeal was taken by t h e  Shewans pursuant t o  s. 129 af' t h e  

Schoolt t o  a Board of Reference, appointed by the  Minister  of 

Education. 

The Board of Reference heard evidence. 

June 38. 1985 

The major i ty  of t h e  Board of Reference allowed the  appeal and ordered 

f u l l  back pay t o  Mr. and Mrs. Shewan. 

The minori ty d e c i s i o n  of the  Board of Reference found t h e  Shewans 

g u i l t y  of misconduct, but  reduced the  term of suspension from s i x  

weeks t o  t e n  days. 

The School Board appealed t h e  dec i s ion  t o  t h e  Supreme Court of B. C. 



- 
Supreme Court of B. C. hear ing  begins. - 
Supreme Court 's  dec i s ion  handed down al lowing t h e  appeal  and reducing 

the  term of suspension from s i x  weeks t o  one month. / + a  
Shewans appealed t h e  d e c i s i o n  t o  t h e  B. C. Court of Appeal. - 
Court of Appeal hearing. - 
Court of Appeal dismissed t h e  appeal and upheld t h e  suspension 

dec i s ion  of t h e  Supreme Court. 

The Shewans decided a g a i n s t  any f u r t h e r  appeal. 

C* - 
The B r i t i s h  Columbia publ ic  school  system o f f e r s  education from 

Kindergarten t o  Grade 12. The school  d i s t r i c t  of Abbotsford (834) i s  

no except ion  -- i t  provides t h e  K-12 p rov inc ia l  s tandard,  p r i v a t e  

school  a l t e r n a t i v e s ,  and post-secondary o f fe r ings .  The communities 

served by School D i s t r i c t  #34 c o n s i s t  of the  two m u n i c i p a l i t i e s  of 



Abbotsford and Matsqui. This d i s t r i c t  is made up o f :  31 elementary 

schools;  2 jun io r  high schools;  and 3 sen io r  secondary schools. A s  of 

September, 1989 t h e  d i s t r i c t  had a t o t a l  teaching s t a f f  of 760 and a 

t o t a l  s tuden t  enrolment of 13,841. A number of p r i v a t e  schools  a r e  

loca ted  i n  t h i s  a rea ,  o f f e r i n g  a l t e r n a t i v e s  t o  t h e  publ ic  school  

system. There are a l s o  t h r e e  b i b l e  co l l eges  i n  t h i s  d i s t r i c t  and a 

publ ic  community co l l ege ,  F rase r  Valley College. F rase r  Valley 

College o f f e r s  one and two year career and vocat ional  programs and 

first and second year  academic programs t r a n s f e r a b l e  t o  u n i v e r s i t i e s  

i n  B. C. and elsewhere. The two l o c a l  u n i v e r s i t i e s ,  U. B. C. and 

S. F. U., a s  w e l l  a s  seve ra l  o t h e r  co l l eges  and t echn ica l  i n s t i t u t i o n s  

a r e  wi th in  commuting d i s t ance  of  Abbotsford. Overal l ,  the  school  

d i s t r i c t  of Abbotsford i s  c h a r a c t e r i s t i c  of many o t h e r  smal ler  s i zed  

school  d i s t r i c t s  i n  B. C. 

A s  a community, Abbotsford is most o f t e n  pai red  wi th  Matsqui 

because t h e i r  town c e n t e r s  have become ind i s t ingu i shab le .  Clearbrook, 

t h e  main bus iness  area of Matsqui, along with t h e  Abbotsford town 

c e n t e r  form what is known as the  Abbotsford-Clearbrook urban core  -- a 

contiguous u n i t  with very l i t t l e  v i s i b l e  i n d i c a t i o n  a s  t o  t h e  

boundaries of each. Both d i s t r i c t s  comprise about  92,433 a c r e s  and 

a r e  bounded by t h e  Frase r  River on t h e  north,  t h e  United S t a t e s  border 

on the  south,  t h e  munic ipal i ty  of Langley on the  west and the  

munic ipal i ty  of Chilliwack on the  east. The populat ion of Abbotsford 

is approximately 18,000 and t h a t  of Matsqui is approximately 62,000. 



Source: Matsaui O ~ ~ o r t u n i t v :  A Higb - Growth Conllpyni tv ,  published by 

the Matsqui Economic Development Commission, Matsqui, B. C- , May 1990 



Although the  two communities have separa te  municipal governments, they 

form a s i n g l e  socio-economic u n i t  as evidenced by the  many j o i n t  

programs, fo r  example, f i r e  p ro tec t ion ,  sewer and water, and 

rec rea t ion .  

The Abbotsford-Matsqui a r e a  is one of the  most productive 

a g r i c u l t u r a l  areas i n  Canada; t h e  major commodities being da i ry ,  beef 

c a t t l e ,  egg and pou l t ry  production, berry  production, and vegetable  

farming. Agr icul ture  and the  processing of a g r i c u l t u r a l  products  a r e  

a s i g n i f i c a n t  source of employment. Yet the  Abbotsford a r e a  has a 

very d i v e r s e  labour  f o r c e  as i l l u s t r a t e d  by Table 1. The populat ion 

s t a t i s t i c s  r e i n f o r c e  the  f a s t  growing r a t e  of t h i s  area.  According t o  

the  Abbotsford-Clearbrook Chamber of Commerce, the  Abbotsford-Matsqui 

area is one of t h e  fastest growing communities i n  North America (5- 

6%) 

I n  terms of the  demographics f o r  t h i s  a rea ,  t h e  s t a t i s t i c s  point  

t o  a d i v e r s e  mix of  people wi th  var ied  r e l i g i o u s  a f f i l i a t i o n s .  The 

Abbotsford-Matsqui a r e a  houses many e t h n i c  o r i g i n s  and r e l i g i o u s  

preferences,  a s  is evidenced i n  Tables 2 and 3. 



Table 1 

Populat ion and Labour Force by Occupation f o r  the  Abbotsford Area 

(Forecas t s )  
1961 1966 1971 1976 1981 1986 1991 1996 

Abbots. 6,033 6,247 7,479 9,590 12,745 14,496 17,250 20,700 
Abbots. 20,483 22,610 31,304 41,083 55,052 66,256 82,078 99,567 
Area 

Current growth rate per decade: 
Abbotsford - 49.8% Abbotsford Area - +60.0% 

Construct ion t r a d e s  
Managerial and admin i s t r a t ive  
Farming and h o r t i c u l t u r e  
S a l e s  occupations 
Manufacturing and r e l a t e d  
Transport  equipment opera t ing  
Service  occupations 
Processing 
C l e r i c a l  and r e l a t e d  
Machining and r e l a t e d  
Material  handling and r e l a t e d  
Teaching and related occupations 
Science/engineering/mathematics 
Medicine and h e a l t h  
Soc ia l  sc i ence  and r e l a t e d  f i e lds  
Other 

Male 
2760 
17 95 
1435 
1430 
1155 
1145 
1130 
765 
715 
455 
4 50 
420 
325 
31 5 
125 

825 

Female 
50 
425 
81 0 
1030 
140 
6 0 

1720 
26 5 
31 85 
20 
6 5 
4 95 
3 0 
900 
130 
175 

Average household income - $26,271 Average income - $17,402 
m: Abbotsford-Clearbrook Chamber of Commerce, 
booklet,  Abbotsford, B. C. ( r e p r i n t e d  with permission) 



Table 2 

Ethnic Or ig in  Breakdown ( Abbotsford and Matsqui) 

1986 Census 

S ing le  Origin 

Count f o r  Count f o r  

Abbotsford Matsqui 

B r i t i s h  

French 

German 

Chinese 

S. Asian 

Dutch 

Aboriginal People 

A l l  Other S ing le  Or ig ins  

Mixed Originsa 

To ta l  14,420 50 230 

Source: S t a t i s t i c s  Canada, 1986 Census 

a ~ h e  nMixed Orig inn ca tegory  r e f e r s  t o  those respondents  of two o r  

more o r i g i n s  -- of a s i n g l e  o r ig in .  



Table 3 

Religious Breakdown (Abbotsf ord and Matsqui) 

1981 Census 

Count for Count for 

Religious Denomination Abbotsford Matsqui 

Catholic 

Protestant 

United Church 

Anglican 

Eastern Orthodox 

Jewish 

No Religious Preference 

Eastern Non-Christian 

0 t h e m  

Total 11,830 40 ,960 

aIncluded i n  the t o t a l  f o r  the Protestant category. 

Source : S t a t i s t i c s  Canada, 1981 Census. 



D, -e s h e w 1  

A few f a c t s  t h a t  are worth noting about t h e  Shewans and t h e i r  work 

i n  the  Abbotsford School D i s t r i c t :  

John has been teaching i n  t h e  d i s t r i c t  s ince  1972. 

I l z e  has been teaching i n  the  d i s t r i c t  s i n c e  1976, 

John taught  a t  Abbotsf ord Jun io r  Secondary. 

* I l z e  taught  a t  Clearbrook J u n i o r  Secondary. 

* John has taught  English, French, Soc ia l  S tudies ,  History,  Law, 

General business,  and Foods Cafe ter ia .  

I l z e  has taught  Drama, English, French, German, and ESL. 

* Both a r e  involved i n  ex t ra -cur r i cu la r  and community a c t i v i t i e s .  

John was suspended from January 3 1 t o  March 13, 1 985. 

I l z e  was suspended from January 28 t o  March 10, 1985. 

l T h i s  account of t h e  Shewans is taken pr imar i ly  from t h e  f a c t s  
presented a t  the  t h r e e  j u d i c i a l  hearings. The t r a n s c r i p t s  are 
completely referenced i n  t h e  References s e c t i o n  of  t h i s  projec t .  



* John's  l o s s  of s a l a r y  r e s u l t i n g  from t h e  suspension came t o  

$3812.85. 

I l z e ' s  l o s s  of s a l a r y  r e s u l t i n g  from t h e  suspension came t o  

$3278.65. 

Pr io r  t o  t h e  i n c i d e n t  both John and I l z e  were regarded as super io r  

teachers  and respected  members of the  community. 

This  chapter  has  e labora ted  on t h e  background t o  t h e  Shewan case 

i n  terms of the  events ,  timing, place,  and people. It is important t o  

understand these  elements before  reviewing t h e  l e g a l  proceedings. The 

reader ' s  focus can then rest on t h e  i s s u e s  addressed by t h e  

proceedings and not  t h e  d e t a i l s .  



CHAPTER 3 

The Three J u d i c i a l  Decisions 

The purpose of t h i s  chapter  is t o  review t h e  t h r e e  j u d i c i a l  

dec i s ions  handed down on the  Shewan case. During the  d i spu te ,  t h r e e  

l e g a l  bodies were c a l l e d  upon t o  ad jud ica te  i n  t h e  matter  of t h e  

suspension of John and I l z e  Shewan: t h e  Board of Reference (1  985) ; 

t h e  Supreme Court of B r i t i s h  Columbia (1986); and t h e  B r i t i s h  Columbia 

Court of  Appeal (1987). The two po in t s  a t  i s s u e  were: ( 1 )  whether o r  

no t  t h e  a c t i o n s  of Mr. and Mrs. Shewan amounted t o  nmisconductn w i t h i n  

the  meaning of s. 122 of t h e  School Act and i f  s o  ( 2) whether o r  not 

t h e  suspension imposed upon them by t h e  School Board was j u s t  under 

the  circumstances. 

A s  each hear ing  i s  reviewed, t h e  primary focus is on t h e  arguments 

presented with r e s p e c t  t o  these  two key i s sues .  Also each review 

h i g h l i g h t s  t h e  p o i n t s  of  law and d i scuss ions  r a i s e d  by each judge i n  

h i s  w r i t t e n  judgement. These a r e  presented i n  a g r i d  format f o r  

c l a r i t y  and ease  of comparison. S p e c i f i c  i s s u e s  r a i sed  by these  th ree  

j u d i c i a l  dec i s ions  are f u r t h e r  addressed i n  the  subsequent chapter .  

This chapter  is intended t o  e l u c i d a t e  the  v e r d i c t  of each hear ing  and 

supply t h e  r eader  with an ample amount of information pe r t a in ing  t o  

each judgement. The chapter  concludes with an o v e r a l l  summary of each 

v e r d i c t  a s  i t  a p p l i e s  t o  the  two key po in t s  a t  i s sue .  



Judgement I: The Board o f  Reference 

A* - 
The first hear ing  of  the  John and I l z e  Shewan case was undertaken 

by t h e  Board of  Reference, between Apr i l  9 th  and June 18th ,  1985, i n  

Vancouver, B r i t i s h  Columbia. The three-person Board comprising of M r .  

Marvin R. V. Storrow (Chairman), M r .  Gordon Eddy, and Mr. P h i l l i p  C. 

Rankin, heard evidence and arguments f o r  s i x  and one-half days. The 

p l a i n t i f f s ,  John and I l z e  Shewan, were represented  by David C. Tarnow, 

a lawyer r e t a ined  by t h e  B r i t i s h  Columbia Teachers Federat ion,  and 

J. S. Clyne represented  the  defendant,  t h e  Board of  School Trustees of 

School D i s t r i c t  #34 (Abbotsford). 

The Board began by s t a t i n g  t h a t  t h e  main concern of t h i s  appeal  

was the  s i x  week suspension without  pay l e v i e d  a g a i n s t  t h e  Shewans by 

t h e  Abbotsford School D i s t r i c t .  This was t h e  assessed penalty of the  

nmisconductn charge brought a g a i n s t  M r .  and Mrs. Shewan by t h e i r  

d i s t r i c t .  The Board turned t o  t h e  meaning of t h e  word nmisconductn 

f o r  a s s i s t a n c e  i n  determining the  f a i r n e s s  of the  charge and t h e  

imposed penal t y  . 
There is l i t t l e  w r i t t e n  explanat ion  on t h e  word nmisconductn i n  

the  context  of t h e  m o o 1  Act. The power t o  suspend a teacher  i s  

granted  i n  Sec t ion  122 of the  School Act, which states i n  subsect ion  

( l ) ( a > :  



A Board may a t  any time suspend a teacher  with o r  
without  pay from the  performance of h i s  d u t i e s  f o r  
misconduct, neglec t  of duty o r  r e f u s a l  o r  neglec t  t o  
obey a lawful  order  of t h e  Board 

The Board explained t h a t  t h e r e  is l i t t l e  c l a r i f i c a t i o n  given i n  

r e fe rence  t o  t h e  meaning of the  word nmisconductn i n  the  context  of 

t h e  School Act. They explained t h a t  most s t a t u t e s  dea l ing  with self- 

governing p ro fess iona l  bodies use  t h e  word i n  conjunction wi th  terms 

such as nunprofessionaln o r  simply state nconduct unbecoming a membern 
- 

o r  ninfamous conductn. The Board found t h a t  these  concepts  should 
-em-m-" - - 

be incorporated i n t o  t h e  word nmisconductn i n  Sec t ion  122. They 

s t a t e d  t h a t  i t  is  a r u l e  of cons t ruc t ion  and a common proposi t ion  t h a t  

a word t akes  its meaning from the  o the r  words wi th  which i t  is used. 

Their argument was t h a t  a word be taken i n  context  and i n  r e f e r r i n g  

back t o  subsect ion  ( 1 ) ( a ) ,  p r in ted  above, t h e  Board found nmisconduct 

i n  Sec t ion  122 t o  be r e l a t e d  t o  the  employer/employee r e l a t i o n s h i p .  

They explained f u r t h e r  t h a t  t h e r e  i s  a d i f fe rence  i n  t h e  r o l e  of t h e  

Board of  Reference and d i s c i p l i n e  committees of self-governing 

p ro fess iona l s  t h a t  should not  be overlooked. The Board of Reference 

is analogous t o  an  A r b i t r a t i o n  Board hear ing  d i s c i p l i n e  cases  i n  t h  

labour r e l a t i o n s  f i e l d .  The Board went on t o  quote  a l ead ing  textbook 

on a r b i t r a t i o n  law t h a t  s t a t e s  t h a t  while an employee's conduct 

ou t s ide  t h e  workplace may be sub jec t  t o  d i s c i p l i n e  t h a t  un less  a 

s u b s t a n t i a l  and l e g i t i m a t e  bus iness  reason e x i s t s ,  t he  employes has  no 
;4 zc'" 

a u t h o r i t y ,  c o n t r o l ,  i n t e r e s t  o r  j u r i s d i c t i o n  over an employee's 



behaviour ou t s ide  the  hours of h i s  employment. Therefore, the  Board 

f e l t  t h a t  they should approach t h e  ques t ion  of a t eacher ' s  conduct 

ou t s ide  t h e  school (of  f-the- job) with caution.  

The next  s e c t i o n  o u t l i n e s  t h e  arguments presented by each pa r ty  t o  

t h e  case and t h e  Board's responses and explanat ions  t o  each. A grid 

format was chosen because it  provides a c l e a r  and concise  l o g  of the  

Po in t s  r a i s e d  i n  t h i s  case. 

SUMMARY OF ARGUMENTS AND RESPONSES 

AT BOARD OF REFERENCE HEARING 

Presenter  Argument Board Response 

a )  Counsel Unless a t eacher ' s  * Disagree, off-  the- job 
fo r  Shewans conduct impairs  h i s  conduct may be 

func t ion  as a t eacher  misconduct i n  r i g h t  
i n  broadest  sense, we circumstances, f o r  
should not  f i n d  example -- i f  t h e  
misconduct Shewans were pic tured  

i n  a lewd act i t  may 
w e l l  be misconduct 

b)  Counsel * Shewans have impaired Specula t ive ,  not  
f o r  School t h e i r  teaching conclusion,  action-- 
Board func t ion  (8 paren t s  motives must be 

removed c h i l d r e n  examined -- removal of 
from Mrs. Shewan's s tuden t s  i s  not  a t r u e  
c l a s s )  i n d i c a t i o n  of impairment 

due t o  pa ren t s1  personal  
motives 

c )  Counsel 
f o r  School 
Board 

Loss of r e spec t  by Yet t h e  School Board 
t h e i r  s t u d e n t s  was w i l l i n g  t o  

r e i n s t a t e  t h e  Shewans -- they d i d  not  seek 
their d i smissa l  
t h e r e f o r e  they must 
have f e l t  t h a t  the 



d )  Counsel * Shewanst behaviour 
f o r  School amounted t o  
Board misconduct because: 

1) very unbecoming 
conduct f o r  a 
profess ional  
teacher  

they a r e  
condoning and 
encouraging t h e  
acceptance of 
a magazine 
-such as 
(poor r o l e  model 
f o r  t h e i r  
s t u d e n t s )  

3) i t  was offensive 
t o  t h e  people i r  
t he  d i s t r i c t  -- 
t h e  Shewans had 
f a i l e d  t o  confor 
t o  t h e  community 
s tandards  

Shewans could overcome 
these  kinds of problems -- Board agreed 

* Dismissed because 
t h a t  would be a 
BCTF mat ter  i n  t h e  
Code of Ethics  arena 
( n o t  a matter f o r  
t h i s  Board) 

A t eacher  is not  on 
du ty  24 hours a day, 
and h i s  main func t ion  
i s  t o  teach not t o  be 
emulated 

* O f f -  the- job, t eachers  
ought t o  be allowed 
f a r  g r e a t e r  l a t i t u d e  
i n  t h e i r  l i f e s t y l e s  

* No community s tandards  
f o r  Abbotsford were 
ever  e s t a b l i s h e d  o r  
de l inea ted  by e i t h e r  
p a r t y  

Teachers should not  be 
i n v i s i b l e ,  y e t  they 
cannot conform i n  t h e  
s t r i c t e s t  sense  

* Adopted community 
s tandards  t e s t  from 
reasoning of t h e  
Supreme Court of 
Canada dec i s ion  i n  
Towne Cinema Theatreg - 



-- contemporary 
Canadian community 
would t o l e r a t e  
Shewants behaviourl 

Board should not  ask  
whether t h e  Shewanst 
conduct f e l l  below 
some of t h e i r  own 
communityls s tandards ,  
but  whether i t  was 
w i t h i n  t h e  accepted 
s tandards  of to le rance  
i n  contemporary Canadian 
s o c i e t y  

* After hear ing  evidence 
on the  community 
s tandards  and e x p e r t  
evidence, t h e  Shewans l 
conduct would be 
t o l e r a t e d  by 
contemporary Canadian 
s t andards  

I n  summary, the major i ty  d e c i s i o n s  f o r  t h e  Board s t a t e d  t h a t  B r i t i s h  

Columbia teachers  do net have d i f f e r e n t  s t andards  of behaviour 

depending on what community they teach in .  They d id  feel t h a t  Mr. and 

Mrs. Shewan showed an  "appal l ing  l a c k  of judgementn, but  t h a t  such an 
. * 

imprudent act does QQ& amount t o  misconduct wi th in  t h e  meaning of 
-- --- - 

Sec t ion  122 of t h e  w o o 1  Act. The Board of  Reference set t h e  School 

Board ls dec i s ion  a s i d e  and ru led  t h a t  t h e  Shewans should be 1 

compensated f o r  a l l  wages and b e n e f i t s  l o s t  as a r e s u l t  of t h e i r  V: 
suspension. 

I m e  cinema Theatres ~ , t d  V. -, S. C. C., unreported, 
May 9 ,  1985. Case rose  out  of a charge of present ing  obscene motion 
p i c t u r e s  cont rary  t o  Sec t ion  163 of t h e  Criminal Code. 



This dec i s ion  was brought down by Mr. P h i l l i p  Rankin and M r .  

Gordon Eddy. One member of t h e  Board of  Reference, M r .  Marvin 

Storrow, d i d  no t  agree. The next  s e c t i o n  w i l l  review h i s  arguments i n  

t h e  minori ty opinion. 

B* - 
M r .  Storrow began h i s  minori ty o lpinion with a review of t h  e f a c t s  

surrounding the  publ ish ing of the  semi-nude photograph i n  &llerv 

magazine. He reviewed t h e  February e d i t i o n  of  t h e  magazine i n  order  

t o  have a b e t t e r  sense of the  pub l i ca t ion  and its contents .  He 

concluded t h a t  t h e  magazine's a r t i s t i c  l e v e l  and l i t e r a r y  content  a r e  

not  high, and on the  evidence brought f o r t h  by both s i d e s  found it no t  -- -.*is 

t o  be a proper magazine f o r  adolescents.2 After hear ing  a l l  t h e  
.a ", -, "" 

evidence on the  community r e a c t i o n  M r .  Storrow1s opinion was t h a t  of  

those members of  t h e  pub l i c  who spoke out  on t h e  topic ,  the  major i ty  

supported Mr. and Mrs. Shewan. M r .  Storrow a l s o  made the  point  t h a t  

after speaking t o  t h e  var ious  wi tnesses ,  he saw t h e  Abbotsford a r e a  a s  

a f a i r l y  t y p i c a l  B r i t i s h  Columbia community with people of  varying 

r e l i g i o u s  b e l i e f s  and e t h n i c  backgrounds. He was not  convinced t h a t  

t h e r e  was anything p a r t i c u l a r l y  unique about the  c u l t u r a l  o r  r e l i g i o u s  

makeup, o r  point  of view t o  a d u l t  magazines. He then pointed out  t h e  

va r ious  arguments presented by the  d i f f e r e n t  wi tnesses  c a l l e d  t o  

'chairman Storrow1s conclusion on t h e  ar t is t ic  and l i t e r a r y  
content  l e v e l  is well presented i n  h i s  w r i t t e n  opinion on pages 4 and 
5. Bas ica l ly ,  h i s  review of t h e  February e d i t i o n  of Gal lery  magazine 
revealed t h a t  t h e  magazine d id  not  have "ser ious  purposen o r  " a r t i s t i c  
meritn. 



t e s t i f y .  These a r e  summarized i n  t h e  subsequent s e c t i o n  wi th  s p e c i f i c  

r e fe rence  t o  each pa r ty  i n  the  case. 

BOARD OF REFERENCE - M I N O R I T Y  O P I N I O N  

WITNESSES : SUMMARY OF ARGUMENTS 

WITNESS 

1. Parents  (2)  

2. Superintendents  ( 3 )  
a )  of Vancouver 
b) of  Burnaby 
c )  o f  West Vancouver 

1. Parents  ( 2 )  

FOR THE SCHOOL BOARD 

Had not  seen t h e  photo o r  t h e  
magazine but  f e l t  i t  would be 
d i sgus t ing  

* They d id  not  want t h e i r  c h i l d r e n  
taught  by t h e  Shewans 

* Eight  pa ren t s  d id  not  want t h e i r  
c h i l d r e n  i n  Mrs. Shewan1s c l a s s  a s  
of  September 1 985 

* A l l  agreed t h a t  t h e  Shewansf 
a c t i o n s  c o n s t i t u t e d  misconduct 

FOR THE SHEWANS 

Having seen the  photo, they d id  not  
see anything ob jec t ionab le  i n  t h e  
Shewanst a c t i o n s  and s i n c e  they are 
highly regarded i n s t r u c t o r s ,  they 
would not  o b j e c t  t o  t h e i r  c h i l d r e n  
being taught  by them 

They did  not l i k e  the  suspension 
r u l i n g  



2. Mrs. G i l l i a n  
Ridington 
Chairperson of  
Pe r iod ica l  Review 
~ o a r d 3  

3. P r i n c i p a l s  of  
M r .  and Mrs. 
Shew an 

* Magazine con ta ins  e x p l i c i t  e r o t i c a  
by consenting ind iv idua l s  but  wi thout  
violence and e x p l i c i t  sexual  a c t s  

* Shewans are t eachers  of the  h ighes t  
competence 

No impairment t o  e i t h e r  t eacher ' s  
schoolroom performance demonstrated 
o r  a n t i c i p a t e d  

* S t a t e d  t h a t  i f  they had been asked 
before the  submission of the  photo 
they both would have advised not  t o  
submit i t  

4. Vice- Pres ident  * Sta ted  t h a t  s a l e s  of the  magazine were 
of Marketing f o r  not  r e a l l y  increased because of t h i s  
Mainland Magazines i n c i d e n t  
( D i s t r i b u t o r  o f  

5. Expert Witnesses (3 )  * Unless t h e  Shewansf a b i l i t y  t o  
a)  D r .  Robert Walker (SFU) perform t h e i r  func t ions  a s  t eachers  
b)  D r .  William Bruneau was a f fec ted ,  t h e i r  a c t i o n s  would not  

(UBC) amount t o  misconduct 
c )  D r .  Michael Manley- 

Casimir ( SFU) * I n s u f f i c i e n t  evidence of any e f f e c t  on 
t h e i r  teacher  performance 

Did not  breach the  t h r e e  aims of 
pub l i c  educat ion  ' 

6. Former Student  of Mr. Shewan had been a very p o s i t i v e  
M r .  Shewan in f luence  i n  h i s  l i f e  and l i f e  

choices  

- 

3 ~ e r i o d i c a l  Review Board. This  o rgan iza t ion  is not  a s t a t u t o r y  
body but  is one t h a t  reviews magazines before  they a r e  d i s t r i b u t e d  t o  
t h e  public. It reviewed t h i s  s p e c i f i c  e d i t i o n  of  l&l&zy and 
author ized  f o r  pub l i c  consumption. 



After all  t h e  case review and testimony, t h e  ques t ion  still 

remained: Did t h e  a c t i o n s  ,GI?-&. and Mrs. Shewan c o n s t i t u t e  

wmisconductn under the  S-? Storrow agreed with the  two p o i n t s  
', *, 

argued by t h e  School Board, t h a t  ( 1 )  d i s r e s p e c t  f o r  the  teachers  by 

t h e i r  s tuden t s  was i n e v i t a b l e ;  and (2) t h e  teaching profess ion  had 

been brought i n t o  d i s r e p u t e  because of t h e i r  ac t ions .  H e  a l s o  

r e in fo rced  t h e  f a c t  t h a t  the  Shewans should have r e a l i z e d  t h a t  had 

t h e i r  p i c t u r e  been accepted f o r  pub l i ca t ion  t h e i r  employer and 

community would c e r t a i n l y  become aware of it, and t h a t  controversy 

would surround it. A point  was a l s o  made concerning t h e  amount of 

media i n t e r e s t  surrounding t h i s  case. Storrow f e l t  t h a t  t h i s  t o o  was 

evidence of the  large number of people i n  the  community who had been 

offended by the  Shewanst behaviour. Storrow made the  point  t h a t  

c e r t a i n  occupations c a r r y  far more importance i n  the  community than 

o thers .  The r e p u t a t i o n  of  c e r t a i n  occupations is b u i l t  on t h e  

confidence t h a t  o t h e r s  have f o r  them, f o r  example, the  medical, l e g a l ,  

and teaching professions.  

A review of the  concept of nmisconductn is needed and Storrow 

explained t h a t  he has  d i f f i c u l t y  wi th  the  s tand t h a t  i f  t h e  a c t i o n s  o f  

t eachers  ou t s ide  t h e i r  o f f i c e  of "teachern do not a f f e c t  t h e  

r e l a t i o n s h i p  between the teacher and t h e i r  s tuden t s ,  then no 

nmisconductn w i t h i n  t h e  meaning of Sec t ion  122 of t h e  -01 Act  can 

be es t ab l i shed .  He asked: Why is i t  necessary f o r  the  classroom 

r e l a t i o n s h i p  t o  be a f f e c t e d  by content ious  behaviour t o  c o n s t i t u t e  



nmisconduct "? Although a profess ion  may have its own s u b j e c t i v e  

determination o f  what act o r  a c t s  amount t o  misconduct, t h e r e  has  t o  

be some element of o b j e c t i v i t y  i n  any such ru l ing .  The absence of 

t h i s  would l ead  t o  d i f f e r e n t  r u l i n g s  f o r  similar s i t u a t i o n s .  Storrow 

f e l t  t h a t  o b j e c t i v i t y  would be r e a l i z e d  only when t h e  term 

nmisconductn could be proper ly  defined. 

Storrow set  o f f  on t h i s  t a s k  by examining o t h e r  profess ional  

groups and t h e i r  t reatment of the  term nmisconductn. He concluded 

t h a t  each Act gave nmisconductn its own meaning wi th  s p e c i f i c  

r e fe rence  t o  va r ious  terms, such as unprofessional ,  unbecoming, and 

infamous. Yet, a review of t h  ed no such meaning of 

the  term nmisconductn -- Since the  Act did 

not  he lp  Storrsw i n  h i s  determination,  he turned t o  common law 

a u t h o r i t i e s  o r  d i c t i o n a r i e s  f o r  a s s i s t ance .  He conferred with t h e  
# 

uVI 

D i c t i o u ,  and o t h e r s  i n  t r y i n g  

t o  de f ine  nmisconduct and t h e  meaning of " ind i sc re  t ionn.  After 

reviewing a l l  of t h e  above, Storrow concluded t h a t  the  l a c k  of 
I 

judgement i n  t h i s  case did  amount t o  nmisconductn wi th in  t h e  meaning 

of  t h e  School Act. 

I n  h i s  review of t h e  evidence i t  showed: 

( 1) t h a t  Abbotsford, l i k e  many o t h e r  areas ,  regards 
nudity a s  wrong and offens ive ,  and something which 
persons teaching t h e i r  c h i l d r e n  should not  be 
condoning; 



( 2 )  U e r v  magazine was seen as u n f i t  f o r  s tuden t s ,  s o  
how can t eachers  condone such a magazine and y e t  not  
commit an a c t  of misconduct with the  submission of t h e  
photograph -- knowing of its poss ib le  pub l i ca t ion  is 
conduct i n c o n s i s t e n t  wi th  t h e  due and f a i t h f u l  
d ischarge  of the  d u t i e s  of s e r v i c e  of a teacher ;  and 

( 3 )  t h i s  type of behaviour by a teacher  f a l l s  below 
t h a t  which is t o l e r a t e d  by the  genera l  pub l i c  and 
i n c o n s i s t e n t  wi th  t h e  duty owed by a teacher.  

Storrow went on t o  say t h a t  a teacher  must have regard f o r  and 

r e s p e c t  f o r  t h e  views held by t h e  members of t h e i r  community, whether 

they are t h e  views of  t h e  major i ty  o r  a minori ty.  Teachers do not 

necessa r i ly  have t o  agree  with these  views bu t  they must r e s p e c t  them. 

I n  M r .  and Mrs. Shewan1s case, i f  t h e i r  photography had been kept 

p r i v a t e  then i t  would have been a n  e n t i r e l y  d i f f e r e n t  matter .  

Mr. Storrow a l s o  made the  point  t h a t  a school  board must a c t  as 

t h e  r e p r e s e n t a t i v e  f o r  the  community s i n c e  i t  is e lec ted  by t h e  

e l i g i b l e  v o t e r s  i n  t h a t  community. Even more important  is t h e  f a c t  

t h a t  t eachers  are held  i n  high esteem by members of s o c i e t y  and with 

t h a t  goes a high degree of r e s p o n s i b i l i t y  towards t h e  community and i n  

p a r t i c u l a r  towards the  s tudents .  

Storrow c i t e d  t h e  Supreme Court of B r i t i s h  Columbia dec i s ion  

c a l l e d  P i a n  Cromer v. BCTF e t  a. I n  t h i s  case,  J u s t i c e  Mackoff had 

t o  decide whether o r  not a teacher  v i o l a t e d  t h e  BCTF Code of Ethics. 

J u s t i c e  Makoff s t a t e d :  

He ( t h e  t eacher )  cannot wear two h a t s  and shed one o r  
the  o t h e r  a s  the  s i t u a t i o n  d i c t a t e s ,  p a r t i c u l a r l y  i n  a 
moderate s i zed  community. (p.  22) 
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I n  Storrowls  opinion these  words a r e  app l i cab le  t o  t h e  Shewan case 

and along with t h i s  t h e  B r i t i s h  Columbia Teachers Federat ion Code ef 

& h i e s  de f ines  npornographyn t o  be: "material  t h a t  e x p l o i t s  those i t  

por t rays  by dep ic t ing  them a s  sexual  ob jec t sn .  This, i n  Storrowls  

opinion,  is what &JJerv magazine does t o  women -- i t  d e p i c t s  them a s  

sexual  objec ts .  

I n  conclusion he found Mr. and Mrs. Shewan both t o  be equa l ly  a t  

f a u l t  and t h a t  t h e  evidence before him had proven nmisconductn under 

Sec t ion  122 of t h e  School  Acte I n  reviewing t h e  imposed penalty he 

found t h e  School Board had f a i l e d  t o  have regard f o r  the  t eachers1  

previous high r e p u t a t i o n s  and con t r ibu t ions .  Storrow f e l t  t h a t  a 

suspension of t e n  days f o r  each would have been adequate. 

On t h e  28th of June 1985 t h e  major i ty  de l ive red  t h e i r  w r i t t e n  

opinion al lowing t h e  Shewans1 appeal  and order ing  t h e  respondents be 

r e i n s t a t e d  and compensated f o r  all l o s t  wages. From t h i s  dec i s ion  t h e  

case moves on t o  t h e  School Board's appeal  t o  t h e  Supreme Court of 

B r i t i s h  Columbia -- Judgement 11. 

Judnement 11: The Su~reme  Court of B r i t i s h  Columba 

I n  b r i e f ,  t h e  Supreme Court of B r i t i s h  Columbia overturned t h e  

Board of Reference dec i s ion  and found t h a t  t h e r e  was nmisconductn 

wi th in  t h e  meaning of Sec t ion  122( l ) ( a )  of the  -01 Act. J u s t i c e  

Bouck reduced the  penal ty  from s i x  weeks t o  four  weeks suspension. 

Mr. J u s t i c e  Bouck heard t h e  case  i n  December 1985 i n  Vancouver and 

addressed the  fol lowing t h r e e  i s s u e s :  



( 1 )  What was t h e  na ture  of t h e  appeal j u r i s d i c t i o n  
granted t o  t h i s  cour t  by Sec t ion  129 of t h e  School 
9ofc? ; 

(2 )  Did t h e  Board of  Reference err i n  law o r  fact when 
the  major i ty  found t h e r e  was no misconduct?; and 

(3 )  If t h e r e  was misconduct, what was t h e  appropr ia t e  
penal t y  ? 

I n  address ing t h e  first i s s u e  of c o u r t  j u r i s d i c t i o n ,  J u s t i c e  Bouck 

i d e n t i f i e d  Sec t ion  129 of t h e  School Act a s  t h e  r e l e v a n t  s e c t i o n  t h a t  

g r a n t s  a r i g h t  of appeal from t h e  Board of Reference t o  t h e  Supreme 

Court o f  B r i t i s h  Columbia. He then went on t o  d i s c u s s  a t  l e n g t h , * t h e  

reasoning behind h i s  conclusion t h a t  he w i l l  a c t  a s  i f  he represented 

a quorum of a p p e l l a t e  judges i n  t h e  B r i t i s h  Columbia Court of  Appeal 

hear ing  an  appeal  from t h e  dec i s ion  o f  a s i n g l e  judge of the  Supreme 

Court o f  B r i t i s h  Columbia. I n  essence,  t h e  appeal  j u r i s d i c t i o n  

granted  t o  t h e  Supreme Court of B. C. i n  t h i s  s i t u a t i o n  is t h e  same 

j u r i s d i c t i o n  granted t h e  B r i t i s h  Columbia Court of  Appeal t o  hear  a n  

appeal  from the  Supreme Court of B. C. 

I n  a s sess ing  whether o r  not  t h e  Board of Reference erred i n  its 

r u l i n g ,  J u s t i c e  Bouck analyzed t h e  reasoning behind t h e  ma jo r i ty ' s  

decis ion .  He began by summarizing t h e  major i ty  opinion and reviewing 

t h e  var ious  sources  of d e f i n i t i o n  f o r  the  term nmisconductw. Then t h e  

evidence given a t  t h e  Board of  Reference appeal  was reviewed and 

organized. I n  h i s  view, t h e  i s s u e  i n  t h i s  case involved t h e  nmoral 

s tandards  of the  communityn where t h e  Shewans taught  and l i v e d ,  and 



nef; t he  contemporary Canadian s tandards  adopted by t h e  Board of  

Reference. The Canadian s tandards  of to le rance  test  was designed f o r  

obsceni ty  cases,  and t h e  moral conduct of a teacher  amounting t o  

misconduct may have nothing t o  do wi th  obscenity.  Hence, us ing  t h e  

n to le rancen  test  was a poor way of  t e s t i n g  moral conduct. J u s t i c e  

Bouck found it co inc iden ta l  i n  these  proceedings t h a t  the  semi-nude 

p i c t u r e  may be considered obscene by some. Regardless, t h e  Board of 

Reference should not  have used a test of determining what is o r  is not  

obscene, t o  t h e  real i s s u e  of whether o r  not t h e r e  was misconduct. He 

concluded t h a t  t h e  major i ty  of t h e  Board of  Reference e r r e d  i n  law 

when they adopted t h e  s tandards  of  to le rance  test i n  Xowne Cineplil 

&Wtres Ltd. a s  a b a s i s  f o r  al lowing the  appeal.  The major i ty  a l s o  

gave undue weight t o  t h e  exper t  evidence over t h e  ma te r i a l  before  

them. J u s t i c e  Bouck d id  not  feel t h a t  t h e i r  r u l i n g  should be upse t  

f o r  t h i s  reason alone. If t h e  evidence they heard supported t h e i r  

conclusion t h a t  t h e  Shewanst behaviour d id  not offend t h e  "moral 

s tandards  of t h e  communityn t h e n  t h e i r  dec i s ion  may still be t h e  r i g h t  

one. 

I n  reviewing t h e  a d m i s s i b i l i t y  and weight of l a y  opinion and 

exper t  evidence, J u s t i c e  Bouck concluded t h a t  nmisconductn is t e s t e d  

mostly by o b j e c t i v e  testimony which uses  f a c t s  and not  opinion 

evidence. Since the  photograph and magazine were before t h e  Board of 

Reference, he f e l t  t h e r e  was no need t o  hear  any exper t  o r  l a y  opinion 

as t o  whether t h e  i n c i d e n t  amounted t o  nmisconductw. The r e a l  i s s u e  



was whether t h e  conduct of t h e  Shewans offended t h e  moral s tandards  of  

t h e  community and amounted t o  miscanduct, and t o  determine t h e  answer 

t h e  Board was requ i red  t o  hear  o b j e c t i v e  evidence a s  opposed t o  

s e l e c t i v e  opinions. 

J u s t i c e  Bouck tr ied t o  e s t a b l i s h  a means by which the  moral 

s t andards  of a community could be determined ob jec t ive ly .  He s t a t e d  

t h a t  a judge should not  decide moral p ropr ie ty  of a p a r t i c u l a r  a c t  by 

us ing h i s  o r  h e r  own value system. Other kinds of evidence should 

have been sought out. For example, t h e  Board of  Reference could have 

assessed the  conduct of the  average teacher  i n  t h e  community. By 

examining t h e  conduct of o the r  teachers ,  t h e  alleged a c t  of misconduct 

could be b e t t e r  compared t o  what was common behaviour of o t h e r s  i n  the  

profession.  J u s t i c e  Bouck f e l t  t h a t  t h e  Board of  Reference d i d  not  

hear  evidence of  t h i s  nature,  because i f  i t  had i t  would have found 

t h a t  a s u b s t a n t i a l  number of t eachers  i n  t h e  Abbotsford area do not 

indeed publ ish  t h e i r  semi-nude p i c t u r e s  i n  &J&.cy magazine. This 

a lone  would no t  have been a conclusive test because t h e  key f a c t o r  was 

whether t h e  a c t  of misconduct a f fec ted  the  teacher  i n  h i s  o r  h e r  

Profess ional  capaci ty .  If it did  not ,  then  i t  would not  be an offence 

under t h e  School  Act. 

According t o  J u s t i c e  Bouck, by examining similar ins tances  where a 

teacher  was found g u i l t y  on misconduct, one can b e t t e r  a s s e s s  t h e  

Shewans' own conduct i n  t h e i r  distr ict .  I n  t r y i n g  t o  ob jec t ive ly  

determine what t h e  community s tandard  would be, J u s t i c e  Bouck reviewed 



o t h e r  cases  where t r i b u n a l s  had adjudica ted  upon t h e  conduct of publ ic  

s e c t o r  o f f i c i a l s  inc lud ing  teachers.  The examples t h a t  were c i t e d  a r e  

b r i e f l y  summarized i n  t h e  fol lowing table .  

SUMMARY OF CASES REVIEWED 

Occupation Communi t y  O f f  ence/Charge 

1. Fireman K a m l  oops 
(demoted) 

2. Nurse Oshawa 
(suspended) 

3. Bus Driver Calgary 
(discharged) 

4. A i r  Canada N/ A 
Employee 
( f i r e d  ) 

Unsat is fac tory  conduct a t  
scene of emergency 

Possession of  marijuana 

Common a s s a u l t  of 
b a b y s i t t e r  

Possession o f  marijuana 

5. Teacher ( f i r e d )  Etobicoke Possession of  s t o l e n  goods 

6. Teacher Peace River Rela t ionship  with a 
(suspended) North g i r l  

7. Teacher Peace River 
(suspended 9 North 

8. Teacher Vancouver 
(dismissed) 

S to len  property i n  
premises, condoned use of 
hash and marijuana 

Gross indecency with a 
17 year  o ld  boy 

According t o  J u s t i c e  Bouck, these  dec i s ions  t e l l  u s  t h a t  a teacher  

is an  important member of the  community, who l e a d s  by example. 

Teachers owe a duty of good behaviour to:  a)  t h e i r  School Board; 

b )  t h e i r  l o c a l  community; and c )  the  teaching profession.  An 

appropr ia t e  s tandard  of behaviour must be maintained both i n s i d e  and 



ou t s ide  t h e  classroom. This s tandard  w i l l  vary from case  t o  case but 

a teacher  must be aware of t h e  moral s tandards  of the  community where 

h e  o r  she  teaches and l i v e s ,  and not  those of o the r  d i s t r i c t s  o r  

c i t i e s .  J u s t i c e  Bouck bel ieved t h a t  t h e r e  would be l i t t l e  d i f f e r e n c e  

from community t o  community, but  what may be acceptable  i n  a  l a r g e  
- * 

urban s e t t i n g  may a t  times be misconduct i n  a  smal ler  r u r a l  community. 

J u s t i c e  Bouck found t h e  Shewans g u i l t y  of misconduct because t h e i r  

behaviour was abnormal and it r e f l e c t e d  badly on them a s  teachers.  He 

f e l t  t h a t  they should have been examples t o  s t u d e n t s  and their  a c t i o n s  

had lowered the  esteem i n  which they were held by t h e i r  community. 

After h i s  thorough review and f o r  t h e  reasons  g iven above, J u s t i c e  

Bouck found misconduct and allowed t h e  appeal.  

Las t ly ,  he addressed t h e  i s s u e  of the  penalty of s i x  weeks 

suspension without  pay and i ts appropriateness.  J u s t i c e  Bouck decided 

t h a t  a  good way of decid ing t h e  f a i r n e s s  of t h e  suspension period 

would be t o  examine awards where a t eacher  had been penalized f o r  

misconduct and compare t h e  facts of those i n c i d e n t s  wi th  what t h e  

Shewans had done. I n  t h a t  way h i s  judgement would be more cons i s t en t .  

The fol lowing is a list of the  d e c i s i o n s  c i t e d  by J u s t i c e  Bouck. 



SUMMARY OF DECISIONS CITED 

Case # Charge ( Inc iden t )  Penal t y  

1 Female teacher  took 7 day holiday 2 months susp. 
(absent  from duty)  

2 Female teacher  found condoning 4 months and 
l i q u o r  a t  school  f u n c t i o n  19 days susp. 

3 Male teacher  had sexual  6 months susp. 
r e l a t i o n s h i p  wi th  17 year  old g i r l  

4 Female teacher  i n  sexual  s c u f f l e  1 month and 
wi th  a female s tuden t  13 days susp. 

5 Male teacher  s t r u c k  a male s tuden t  dismissed 

6 Male teacher  slapped a s tuden t  dismissed 
( second offence)  

7 Female teacher  c o n s i s t e n t l y  l a t e  dismissed 
i n  a r r i v a l  

Drawing a precf se comparison between t h e  Shewanss case and t h e  

preceding case  i s  v i r t u a l l y  impossible, y e t  J u s t i c e  Bouck wanted t h e  

penal ty  t o  be c o n s i s t e n t  with o t h e r  cases, s o  fa r  a s  it could. H e  

decided t h a t  the  penalty of s i x  weeks suspension was excess ive  g iven 

t h e  Past  h i s t o r y  of the respondents  and i n  looking a t  cases  where 

p e n a l t i e s  had been imposed f o r  improper conduct. J u s t i c e  Bouck 

decided on a more adequate penalty of one month's suspension i n  

keeping wi th  t h e  awards he had c i t ed .  

John and I l z e  Shewan decided t o  appeal  J u s t i c e  Bouckls r u l i n g  t o  

t h e  Court of  Appeal o f  B. C. We now move t o  t h e i r  appeal  -- Judgement 



Judgement 111: The A D D e a l  Court of u s h  C o l u  

I n  s h o r t ,  t h e  Court of  Appeal dismissed t h e  appeal ,  and found 

J u s t i c e  Bouckvs o rde r s  j u s t i f i e d .  The appeal was heard on December 

21 , 1987 by t h e  Honourable Chief J u s t i c e  Nemetz, t h e  Honourable 

J u s t i c e  Hinkson, and t h e  Honourable J u s t i c e  Macfarlane. This cour t  

addressed the  fo l lowing i s s u e s :  

1. Whether M r .  J u s t i c e  Bouck exceeded h i s  powers as an 

a p p e l l a t e  judge by s u b s t i t u t i n g  h i s  own view of what was 

misconduct f o r  t h a t  he ld  by t h e  major i ty  of t h e  Board 

of  Reference; 

2. What meaning t o  g i v e  the word "misconduct: a s  used i n  

s. 122( 1)  of t h e  School  Act, and the  s tandard  t o  apply 

i n  determining what a c t s  c o n s t i t u t e  misconduct; 

3. Whether M r .  J u s t i c e  Bouck erred i n  imposing a term of 

suspension i n  excess  o f  t h a t  which the  major i ty  of t h e  

Board of  Reference would have imposed; and l a s t l y  

4.  Whether t h e  c o s t s  o f  t h e  Supreme Court proceeding ought 

t o  have been apportioned because t h e  School Board 

succeeded on only one i s s u e ,  namely, t h e  misconduct 

i ssue .  

The reasons  f o r  judgement on each one of these  i s s u e s  is 

summarized i n  t h e  fo l lowing table .  It is  followed by an o v e r a l l  

comparison of  each j u d i c i a l  review and t h e  f i n a l  r u l i n g s  on each key 



i ssue .  The next chapter  w i l l  look a t  t h e  key i s s u e s  and t h e  dec i s ions  

rendered more c lose ly ,  and the  broader i s s u e s  t h a t  must be addressed. 

SUMMARY OF THE REASONS FOR JUDGEMENT I N  THE 

COURT OF APPEAL OF B. C. ( 1987) 

I s s u e s  Reasons Given 

1. Exceeding J u d i c i a l  Mr. J u s t i c e  Bouck d i d  not  r eve r se  t h e  
Powers f i n d i n g s  of  f a c t  of t h e  Board of 

Reference but concluded a s  a matter of  
law t h a t  t h e  Board had appl ied  t h e  
wrong s tandard  i n  measuring t h e  
conduct of  the  t eachers  

* If t h e  Board of Reference had a p p l i e d  
the  c o r r e c t  test  they would have 
reached t h e  same conclusion 

The r u l e  i s  t h a t  an a p p e l l a t e  cour t  
w i l l  not  i n t e r f e r e  wi th  t h e  f ind ings  
of the  t r i b u n a l  of f a c t  un less  they 
appear t o  be c l e a r l y  wrong 

2. Misconduct o r  Not The circumstances c l e a r l y  j u s t i f i e d  a 
f ind ing  of  misconduct: - more is involved i n  f i n d i n g  

misconduct than j u s t  whether t h e  
t eacher  i s  f i t  o r  competent t o  
teach - off-the-job conduct may amount t o  
misconduct because a teacher  holds  a 
p o s i t i o n  of t r u s t  and r e s p o n s i b i l i t y  - one cannot only apply the  s tandard  
by which Canadians genera l ly  w i l l  
t o l e r a t e  the  e x p l o i t a t i o n  of sex,  i n  
determining whether a teacher  has 
f a i l e d  t o  meet the  expected 
s tandards  - t h e  behaviour of t h e  teacher  must 
s a t i s f y  the  expec ta t ions  which the  
community holds f o r  t h e  educat ional  



3. Term of  Suspension 

system -- t eachers  must not  only be 
competent, but  they a r e  expected t o  
l ead  by example - a teacher  must maintain a s tandard  
of  behaviour which most o the r  
c i t i z e n s  need not  observe because 
they do not  have such pub l i c  
r e s p o n s i b i l i t i e s  t o  f u l f i l l  - t h e  magazinels na ture  was r e l e v a n t  
because i t  was sexua l ly  e x p l o i t i v e  
and n o t  f i t  f o r  adolescents  - Mrs. Shewants pose was modest y e t  
she  r e a l i z e d  t h a t  h e r  job may be i n  
jeopardy i f  o t h e r s  saw it - t h e  BCTF condemns t h e  public  d i s p l a y  
of all pornographic material and 
def  i d e s  pornography as e x p l o i t i n g  
those i t  por t rays  by dep ic t ing  them 
as sexual  o b j e c t s  - would come wi th in  t h e  
concerns of t h e  BCTF - pub l i ca t ion  i n  such a magazine was 
bound t o  have an adverse e f f e c t  upon 
t h e  educat ional  system t o  which 
these  two t eachers  owed a duty t o  
a c t  responsib ly  

J u s t i c e  Bouckts conclusion t h a t  a 
suspension of  one month would be 
appropr ia t e  was based on a c a r e f u l  
review of o t h e r  cases  

The major i ty  of t h e  Board of Reference 
d id  not  f i n d  i t  neoessary t o  decide 
what suspension would have been 
appropr ia t e  because they did not  f i n d  
misconduct 

* Taking i n t o  cons ide ra t ion  t h e  good 
conduct of these  two t eachers  and 
t h e i r  own r e g r e t  over t h e i r  
behaviours, the  penalty was j u s t  

Although t h e r e  i s  no case d i r e c t l y  on 
point ,  t he  ones r e f e r r e d  t o  show t h a t  
a sentence of s e v e r a l  weeks is not  
d i sp ropor t iona te  



* There was no reason t o  i n t e r f e r e  with 
J u s t i c e  Bouckls dec i s ion  

This  c o u r t  was not  persuaded t h a t  the  
judge f a i l e d  t o  e x e r c i s e  h i s  
d i s c r e t i o n  j u d i c i a l l y  

Costs of t h e  Supreme Court and t h e  
Appeal Court were awarded t o  t h e  
School Board ( ~ i s t r i c t  ) 

An o v e r a l l  comparison of  each j u d i c i a l  review and t h e  f i n a l  

r u l i n g s  on each key i s s u e  is summarized i n  the  fo l lowing t ab le :  
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CHAPTER 4 

Discussion of Key I s s u e s  

Introduction 

This chapter  focuses  on the  key i s s u e s  r a i s e d  by t h i s  case  i n  

conjunct ion  wi th  t h e  j u d i c i a l  d e c i s i o n s  presented i n  t h e  preceding 

chapter  and o t h e r  r e l a t e d  l i t e r a t u r e .  Four key i s s u e s  were i d e n t i f i e d  

i n  t h e  first chapter  of t h i s  paper. These were: 

1 )  t h e  r o l e  of teachers  and t h e  expec ta t ions  placed upon 

them by the  var ious  groups wi th  whom they i n t e r a c t ;  

2)  t h e  p r i v a t e  conduct of t eachers  and whether t h e r e  is a 

d i s t i n c t i o n  be tween on- the- job and off -  the- job conduct ; 

3)  t h e  concept of personal  r i g h t s  and freedoms of  

i n d i v i d u a l s  i n  s o c i e t y  and how those of educators  a r e  

protec ted;  and 

4) t h e  f a i r  i n t e r p r e t a t i o n  of  teacher  misconduct and t h e  

degree of t h e  i n f r a c t i o n .  

This  chapter  looks a t  each of these  i s s u e s  i n  two ways. F i r s t  of a l l ,  

i t  looks  at the  legal treatment each i s s u e  rece ived as a r e s u l t  of t h e  

Shewan proceedings. Secondly, it looks a t  each i s s u e  from another 

source o r  perspective.  The aim of t h i s  chapter  i s  not  t o  c r i t i c a l l y  

assess t h e  v e r d i c t s ,  but  merely t o  c l a r i f y  and e l a b o r a t e  the  

underlying i s sues .  The next chapter  w i l l  provide f u r t h e r  i n s i g h t  on 

t h e  impl ica t ions  these  i s s u e s  hold f o r  educators  and po l i cy  makers. 



A. - 
Teaching is a very npublicn occupation. Teachers a r e  always under 

t h e  watchful eye of s tuden t s ,  parents ,  t h e  adminis t ra t ion ,  t h e  school  

system, and the  community. Each of these  groups set  t h e i r  own 

expec ta t ions  f o r  teachers  and e s t a b l i s h  t h e i r  own ve r s ion  of h i s  o r  

h e r  p ro fess iona l  ro le .  The Shewan case, a t  each l e v e l  of the  l e g a l  

proceedings, has brought f o r t h  some of t h e  i d e a s  held on t h e  t eacher ' s  

r o l e .  Let us  go through each of the  t h r e e  c o u r t  l e v e l s  and b r i e f l y  

d i s c u s s  t h e i r  f i n d i n g s  i n  t h i s  matter.  After which we w i l l  look a t  a 

few o the r  sources  of i d e a s  on t h e  r o l e s  of teachers.  

Beginning wi th  t h e  Board of Reference hearing,  one of t h e  exper t  

wi tnesses  s t a t e d  t h a t  a teacher  is regarded by both s t u d e n t s  and 

pa ren t s  a s  a r o l e  model, and should be e n t i t l e d  t o  r e s p e c t  from them. 

The chairman of t h e  Board of Reference, Marvin Storrow, s t a t e d  i n  h i s  

minori ty dec i s ion  t h a t  one becomes i d e n t i f i e d  wi th  h i s  o r  h e r  

occupational  r o l e  and must the re fo re  c a r e f u l l y  cons ider  h i s  o r  h e r  

ac t ions .  The major i ty  dec i s ion  of  t h e  Board of Reference s t a t e d  t h a t  

i n  t h e i r  opinion a t e a c h e r ' s  main funct ion  is t o  teach,  not t o  be 

emulated. One can qu ick ly  begin t o  understand t h e  d i f f e r i n g  views of  

d i f f e r e n t  groups. I n  one ins tance  the  teacher  is the  model of a l l  

behaviour and i n  t h e  o the r  the  t e a c h e r ' s  focus i s  on her  teaching. 

A t  t h e  Supreme Court l e v e l ,  J u s t i c e  Bouck s t a t e d  t h a t  a teacher  is 

an  important member of t h e  community, one who leads by example. 

J u s t i c e  Bouck reviewed a number of cases  involving persons i n  



p o s i t i o n s  o f  publ ic  r e s p o n s i b i l i t y  and he concluded t h a t  a teacher  not  

only owes a duty  of good behaviour t o  the  school  board but  a l s o  t o  the  
F&L-. ..--"-,* ...- 

l o c a l  community and t h e  teaching profession.  A t  t h i s  l e v e l  of 
, d.-- . - " d * l * . - Y  

proceedings w e  begin t o  r e a l i z e  the  scope of t h e  expecta t ions  pu t  on 

teachers.  The teacher  is respons ib le  t o  many groups and each group 

may not sha re  the  same view of what the  teacher  should be doing. The 

r e s p o n s i b i l i t i e s  of the  teacher  must be c l e a r l y  defined t o  a l l  groups, 

inc lud ing  the  teacher.  

A t  t h e  f i n a l  l e v e l  of cour t ,  t h e  B. C. Court of Appeal, t h e  

d e c i s i o n  once again  s t r e s s e d  t h e  i d e a  t h a t  t eachers  lead  by example. 

This  Court s t a t e d  t h a t  t eachers  must not  only be competent but they 

are expected t o  l ead  by example. It seems genera l ly  agreed among t h e  

c o u r t s  t h a t  a teacher  should s e r v e  a s  a good model f o r  pupils .  

Teaching is more than j u s t  ~ S ~ O Q I P - ;  i t  is "leading by being 

a good examplen. Thus t h e  t eacher ' s  cha rac te r  and conduct may be 

expected t o  be above those of t h e  average ind iv idua l  not  working i n  

such a npubl icn  occupation. Are teachers  moral exemplars? What 

a t t r i b u t e s  are inheren t  t o  t h e  r o l e ?  The next s e c t i o n  addresses  these 

quest ions.  

The Shewan case  c l e a r l y  i l l u s t r a t e s  t h e  s i t u a t i o n  where a teacher  

behaves i n  a c e r t a i n  way and be l i eves  t h a t  h i s  o r  h e r  behaviour is no t  

con t ra ry  t o  h i s  o r  h e r  occupational  r o l e  o r  the  expec ta t ions  of t h a t  

ro le .  Yet some of the  groups, o r  members of the  groups, wi th  whom the  

teacher  i n t e r a c t s  be l i eve  t h e r e  is a con t rad ic t ion .  Alasdair 



MacIntyre, author of Bfter Virus - Study i n  Moral mow, expla ins  

t h i s  con t rad ic t ion  i n  t h i s  way: 

The b e l i e f s  t h a t  one has  i n ' h i s  mind and h e a r t  are one 
th ing;  the  b e l i e f s  t h a t  h i s  r o l e  expresses  and 
presupposes are q u i t e  another. There are then many 
cases where t h e r e  is a c e r t a i n  d i s t a n c e  between r o l e  
and i n d i v i d u a l  and where consequently a v a r i e t y  of 
degrees of doubt, compromise, i n t e r p r e t a t i o n  o r  
cynicism may mediate t h e  r e l a t i o n s h i p  of ind iv idua l  t o  
ro le .  (MacIntyre, 1984, p. 2 9 )  

MacIntyre chooses a s p e c i a l  term f o r  t h i s  s p e c i a l  type of s o c i a l  r o l e ;  

he c a l l s  such a r o l e  a "charactern.  This s p e c i a l  type of s o c i a l  r o l e  

p laces  a c e r t a i n  kind of  moral c o n s t r a i n t  on t h e  pe r sona l i ty  of those 

who i n h a b i t  them i n  a way i n  which many o the r  s o c i a l  r o l e s  do not. 

Thinking back t o  t h e  r o l e  of t h e  teacher ,  t h e  "charac tern  label seems 

t o  fit per fec t ly .  Many occupational  r o l e s  -- those of  a salesman, a 

garbage c o l l e c t o r ,  a sec re ta ry ,  o r  a planner -- are not  %harac te r sn  

i n  the  way t h a t  a lawyer, a judge, a doctor ,  o r  a teacher  would be. 

I n  t h e  case of t h e  la t ter  r o l e s  o r  "charac tersn ,  t h e i r  r o l e  and 

pe r sona l i ty  f u s e  i n  a more s p e c i f i c  way and t h e i r  a c t i o n s  are defined 

i n  more l i m i t e d  ways. I n  o t h e r  words, because of t h e i r  p o s i t i o n s  o r  

occupational  r o l e s  these  i n d i v i d u a l s  must a c t  i n  ways commensurate 

with t h e i r  "charactern.  MacIntyre exp la ins  t h a t  t h e  word "charac tern  

was chosen as the  term f o r  these  s p e c i a l  s o c i a l  r o l e s  because of the  

way it l i n k s  both t h e  dramatic n a t u r e  of t h e  r o l e s  and t h e  moral 

a s s o c i a t i o n s  and l i m i t a t i o n s  placed on t h e  r o l e .  H e  goes one s t e p  



f u r t h e r  by s t a t i n g  t h a t  ncharac te r sn  a r e  t h e  moral r e p r e s e n t a t i v e s  of  

t h e i r  c u l t u r e ,  and each c u l t u r e  s p e c i f i e s  its own s tock  of 

ncharac tersn .  The ncharac te rn  is a n  ob jec t  of regard by t h e  members 

of the  c u l t u r e  o r  by some s i g n i f i c a n t  segment of them. It is  the  

ncharac te r sn  t h a t  f u r n i s h  t h e  members of t h e  c u l t u r e  wi th  c u l t u r a l  and 

moral idea l s .  

Linking t h i s  back t o  the  Shewan case,  one r e a l i z e s  t h a t  t eachers  

have d e f i n i t e l y  gained MacIntyrels  r o l e  c l a s s i f i c a t i o n .  Throughout 

t h e  e n t i r e  l e g a l  review, t h e  genera l  opinion held  was t h a t  t eachers  

are t h e  moral exemplars i n  the  classroom and ou t s ide  of the  classroom. 

We w i l l  d i s c u s s  t h e  i s s u e  of p r i v a t e  and p ro fess iona l  l i f e  i n  a l a t e r  

sec t ion .  A t  t h i s  point  it seems t h a t  one of t h e  major problems with 

f a i r l y  a s sess ing  t h e  r o l e  of t eachers  and t h e i r  behaviours stems from 

these  s o c i a l l y  he ld  i d e a l s  of what t h e  r o l e  e n t a i l s .  This assessment 

chal lenge  is f u r t h e r  complicated by t h e  large number of groups with 

whom teachers  i n t e r a c t .  This is b e t t e r  expressed i n  a paper by 

Manley-Casimir and Piddocke (1991) i n  which they state: 

An i n c i d e n t  such as t h e  Shewans p r e c i p i t a t e d  is t h e  
express ion of the  s e v e r a l  counter-act ing r o l e s  t h a t  a 
publ ic  school  teacher  must enact.  Each of these  r o l e s  
r e f l e c t s  an i n t e r e s t  t h a t  some o the r  person o r  group 
has  o r  c la ims t o  have i n  t h e  t eacher ' s  behaviour, and 
i s  a l s o  t o  some e x t e n t  a way of defending and l i m i t i n g  
them. The teacher  has  a r o l e  vis-a-vis: t h e  pupi ls ,  
the  pa ren t s  o r  guardians of the  pup i l s ,  fellow- 
teachers ,  o t h e r  members o f  t h e  school support  s t a f f ,  
the  school  adminis t ra t ion ,  the  school  board, t h e  
community, t h e  const i tuency,  t h e  state, t h e  teaching- 
profess ion ,  and the  t eacher ' s  own teachers .  (pp. 133- 
134 1 



These e leven groups hold t h e i r  own expec ta t ions  of  t h e  teacher  and t h e  

l i m i t a t i o n s  of h i s  o r  h e r  r o l e .  It seems fair t o  conclude t h a t  t h e  

t eacher ' s  r o l e  and t h e  r e s p o n s i b i l i t i e s  of  t h a t  r o l e  must be c l e a r l y  

defined i n  order  t o  avoid r o l e  c o n f l i c t s .  Once t h e  r o l e  and i ts 

r e s p o n s i b i l i t i e s  are well-established,  then misconduct can be f a i r l y  

assessed.  

Be P r i v a t e  Conduct and P r o f e s s i o u  Conduct 

The Shewan case  c l e a r l y  demonstrates t h a t  the  law regards  t eachers  

as being "on dutyn even i n  t h e i r  "p r iva ten  l i v e s .  While a s e c r e t a r y  
% 

'.r 

o r  a f a c t o r y  worker would probably have su f fe red  no employment 

sanc t ions  f o r  posing semi-nude f o r  a magazine, such behaviour by a 

teacher  was deemed unacceptable. I n  reviewing the  cour t  proceedings, 

t h e  j u d i c i a l  opinions  on t h i s  i s s u e  are c l e a r .  

Beginning with t h e  Board of  Reference hearing,  the  judgement of 

t h e  major i ty  of t h e  Board of  Reference s t a t e d  t h a t :  

'. 
We are no t  convinced t h a t  an employer can demand more j 
of a teacher  than they e x h i b i t  enough decorum and 
fo rmal i ty  t o  do t h e i r  job. Teachers a r e  not on duty 24 
hours a day. S u r a ,  #e&r main func t ion  is t o  teach,  
not  t o  be emulated. When t eachers  a r e  o f f  t h e  job, 

i 
they ought t o  be allowed f a r  g r e a t e r  l a t i t u d e  i n  t h e i r  
l i f e s t y l e .  (Decision of t h e  Board of  Reference, 1985, 
P. 5) 

Surely  t eachers  are not on duty 24 hours a day and they lead  p r i v a t e  

l i v e s ,  y e t  t h e  Shewan case  sets an  eye-opening precedent f o r  teachers  



-- c e r t a i n  "p r iva ten  behaviours can be c l a s s i f i e d  a s  wmisconductn 

depending on community r eac t ion .  Mr.  Storrow, i n  h i s  minori ty 

opinion,  d id  no t  agree  with t h e  major i ty  decision.  He c i t e d  Dian 

Cromer v. B.C.T.F. e t  as a h e l p f u l  case  i n  determining what may be 

expected of  teachers.  I n  t h i s  case,  J u s t i c e  Mackoff s t a t e d :  

He ( t h e  t eacher )  cannot wear two h a t s  and shed one o r  
the  o the r  a s  the  s i t u a t i o n  d i c t a t e s ,  p a r t i c u l a r l y  i n  a 
moderate s i zed  community. (Decision of M. Storrow, 
1985, P* 22) 

I n  o t h e r  words, i n  Storrow's opinion a teacher  cannot wear t h e  h a t  of 

a "pr iva te  c i t i z e n n  and a "teachern simultaneously,  and remove one o r  

t h e  o the r  depending on t h e  s i t u a t i o n  being addressed. One point  t h a t  

Storrow neglected t o  mention was the  nature  of  the  Cromer case  with 

r e s p e c t  t o  t h e  unacceptable conduct reviewed. I n  t h e  Cromer case,  t h e  

teacher  a l leged t h a t  she a t tended a parent  meeting i n  he r  capac i ty  a s  

a concerned parent  and no t  i n  h e r  capaci ty  as a teacher. A t  t h e  

parent  meeting she  apparent ly  made c e r t a i n  accusat ions  a g a i n s t  a 

f e l low teacher  and thus  was brought t o  trial .  The fe l low teacher  

i n s  ti t u  ted d i s c i p l i n e  proceedings a g a i n s t  the  P e t i t i o n e r  with the  

B.C.T.F. I n  o t h e r  words, her  "p r iva ten  behaviour as a parent  

in f r inged  upon h e r  r e s p o n s i b i l i t i e s  towards o t h e r  members of h e r  

profess ion ,  t h i s  was not t h e  case  f o r  t h e  Shewans. Their  behaviour 

d id  not  a t t a c k  the  cha rac te r  of o t h e r  t eachers  o r  t h e i r  in -c las s  

Performance; i t  w a s  s t r i c t l y  a matter of "personal and mutual 



s a t i s f a c t i o n n  -- u n t i l  t h e  p i c t u r e  was published. These j u d i c i a l  

opinions  r a i s e  two important quest ions:  1)  Does the  teaching 

p ro fess ion  want t h e  t eacher ' s  r o l e  charac ter ized  i n  such a way a s  t o  

abo l i sh  the  ex i s t ence  of  the  t eacher ' s  "pr iva ten  l i f e ? ;  gnd 2 )  What 

kind of  legitimate power do school  boards have t o  i n v e s t i g a t e  and 

assess t h e  "p r iva ten  l e g a l  behaviours of t h e i r  teachers?  

I n  t h e  B. C. Supreme Court hearing,  t h e  judge t r i e d  t o  a s c e r t a i n  

t h e  moral s t andards  of the  community by e s t a b l i s h i n g  t h e  average 

behaviour of o t h e r  t eachers  i n  t h e  community. He concluded t h a t :  

If a good number of t eachers  i n  o r  about Abbotsford are 
publ ish ing t h e i r  nude photographs i n  a magazine such a s  
t h e  one i n  ques t ion ,  then t h e  conduct of t h e  
respondents  may be wi th in  community standards.  If no 
o the r  t eachers  are doing t h i s ,  then  it may be 
misconduct. (Reasons f o r  Judgment, 1986, p. 27) 

One point  t o  note  is t h e  nature  of the offences  i n  t h e  cases c i t e d ;  of  

t h e  e i g h t  cases  c i t e d ,  s i x  involved charges of  a cr iminal  na tu re  

(i.e., i l legal behaviour).  These cases  s u r e l y  cannot be f a i r l y  

compared t o  t h e  Shewan case. It d e f i n i t e l y  is not  a case  of cr iminal  

behaviour. The Shewanst conduct was & criminal m. Most 

people would agree with a misconduct r u l i n g  f o r  behaviour t h a t  is 

c l e a r l y  i l legal,  whether i t  was on t h e  job o r  o f f  t h e  job. It is a 

t o t a l l y  d i f f e r e n t  s t o r y  when personal ,  p r i v a t e  behaviour is found t o  

be misconduct because a few f i n d  i t  moral ly unacceptable. What o t h e r  

types of behaviour might be l a b e l l e d  nmisconductn -- smoking? l i v i n g  



with someone out  of wedlock? reading Plavbov o r  -? The l i n e  

of reasoning used a t  t h i s  l e v e l  of proceedings h i g h l i g h t s  some of the  

dilemmas school boards w i l l  f ace  a s  a r e s u l t  of t h e  Shewan precedent. 

The education p ro fess ion  w i l l  have t o  e s t a b l i s h  g u i d e l i n e s  f o r  

behaviour, both on and o f f  t h e  job i f  extreme l i m i t s ' a r e  e s t ab l i shed  

f o r  acceptable  teacher  behaviour. 

I n  reviewing t h e  B. C. Court of Appeal hear ing  t h e  preceding 

opinions  are brought f o r t h  once again. This Court found t h a t  

nmisconductn may inc lude  off-the- job conduct as well a s  conduct i n  t h e  

classroom because: 

a teacher  holds a p o s i t i o n  of t r u s t ,  confidence and 
r e s p o n s i b i l i t y .  If he o r  she  acts i n  an improper way, 
on o r  o f f  t h e  job, t h e r e  may be a l o s s  o f  publ ic  
confidence i n  the  teacher  and i n  t h e  p u b l i c  school  
system, a l o s s  of  r e spec t  by s t u d e n t s  f o r  t h e  teacher  
involved, and o t h e r s  genera l ly ,  and t h e r e  may be 
controversy w i t h i n  t h e  school  and w i t h i n  t h e  community 
which d i s r u p t s  the  proper ca r ry ing  on of t h e  
educat ional  system. (Reasons f o r  Judgment, 1987, p. 5) 

The minimum s tandard  of  moral i ty  t h a t  w i l l  be t o l e r a t e d  i n  a given 

community is not necessa r i ly  the  minimum s tandard  f o r  a teacher.  This 

Court stated t h a t :  

Any l o s s  of  confidence o r  r e s p e c t  w i l l  impair t h e  
system, and have an adverse e f f e c t  upon those  who 
p a r t i c i p a t e  i n  o r  r e l y  upon it. That is why a teacher 
must maintain a s tandard of behaviour which most o the r  
c i t i z e n s  need not  observe because they do not have such 
pub l i c  r e s p o n s i b i l i t i e s  t o  f u l f i l l .  (Reasons f o r  
Judgment, 1987, p. 6) 



I n  o t h e r  words, t h e  behaviour of t h e  average c i t i z e n  i n  a community is 

not  assessed i n  the  same way as the  behaviour of a t eacher  i n  t h a t  

same community. A wpubl icw r o l e  l e a d s  t o  t h e  l o s s  of a p r i v a t e  l i f e  

i t  seems. The legal d i scuss ions  have i n  essence concluded t h a t  the  

teacher  must regard h i s  o r  h e r  off-the-job conduct as highly  a s  h i s  o r  

he r  on-the-job conduct. These arguments are c l o s e l y  connected t o  the  

previous s e c t i o n  on t h e  r o l e  and expec ta t ions  of  teachers.  Once t h e  

t eacher ' s  r o l e  is b e t t e r  def ined i n  terms of expected behaviours, 

t eachers  can then  begin t o  put  t h e i r  p r i v a t e  l i v e s  i n t o  c l e a r e r  

perspective.  Only i f  an employee c l e a r l y  knows which behaviours 

c o n s t i t u t e  wmisconduct w ,  can he avoid these  behaviours. 

One i n t e r e s t i n g  case  t h a t  i l l u s t r a t e s  t h i s  i s s u e  is t h e  Vic tor  

ev  J o i n t  U u h  School D i s t r i c t  v. Lou Z i v k o v u  (L-7616) 

case. This American case  was reviewed by the  Commission on 

Profess ional  Competence f o r  the Victor  Valley J o i n t  High School 

D i s t r i c t  of San Bernardino County i n  Cal i fornia .  B r i e f l y ,  the  c a s e  

involved a teacher ,  Lou Zivkovich, who s e n t  nude photographs of 

himself t o  t o  determine whether o r  not  he would be 

acceptable  as a model f o r  t h e  magazine. accepted h i s  

p i c t u r e s  and asked him t o  pose f o r  the  magazine; M r .  Zivkovich d id  so,  

going aga ins t  t h e  advice of h i s  pr inc ipal .  A few months l a t e r  he 

received a no t i ce  of Nunprofessional  conductw, and was t o  be dismissed 

w i t h i n  30 days of  h i s  notice.  Unlike t h e  Shewans, Zivkovich faced 

permanent job l o s s .  During h i s  e n t i r e  employment, l i k e  t h e  Shewans, 



M r .  Zivkovich had enjoyed a high r e p u t a t i o n  with h i s  s t u d e n t s  and 

colleagues.  Even a f t e r  the  photograph i n c i d e n t ,  he continued t o  enjoy 

an  e x c e l l e n t  r e p u t a t i o n  with t h e  f a c u l t y  and s t u d e n t s  and h i s  a b i l i t y  

t o  teach and work wi th  s tuden t s  d id  not  appear t o  have suffered.  He 

a l s o  s t a t e d  t h a t  he d id  not  plan t o  engage i n  f u r t h e r  nude modeling. 

The Commission found t h a t  t h e  respondent demonstrated poor judgement 

and ques t ionable  profess ional  conduct. It, however, d i d  not  want t o  

confuse nudi ty  a lone  wi th  lewdness o r  immorality. The Commission a l s o  

r e j e c t e d  t h e  content ion  t h a t  a teacher  cannot be dismissed f o r  conduct 

engaged ou t s ide  of the  classroom. It s t a t e d :  

This Commission r e j e c t s  such a contention.  The young 
people of t h i s  s t a t e  are required  by law t o  a t t e n d  
school.  They have no choice a s  t o  t h e  pub l i c  school  
they a r e  requi red  t o  a t t e n d  and they have l i t t l e  o r  no 
choice of teachers.  Should these  s t u d e n t s  f a i l  t o  
a t t e n d  school both the  s t u d e n t s  and t h e i r  pa ren t s  may 
be s u b j e c t  t o  legal process. Under these  unique 
circumstances a p a r t i c u l a r  duty is placed upon the  A'' 
t eacher  t o  i n s u r e  t h a t  t h e  pupil  r ece ives  competent 
i n s t r u c t i o n ,  i n t e l l i g e n t  guidance and s u i t a b l e  example. 
(Reasons f o r  Decision, 1975, p. 5 )  

A t  t h e  sane time, t h i s  Commission made a key a f f i rma t ion  f o r  t eachers t  

"private" l i v e s .  It s t a t e d :  

It is equa l ly  t r u e  t h a t  a teacher  has r i g h t s  t o  a 
p r i v a t e  l i fe .  The teacher ,  however, is well advised 40 
e x e r c i s e  some d i s c r e t i o n  when t h e i r  p r i v a t e  l i f e  e n t e r s  
the  publ ic  domain. (Reasons f o r  Decision, 1975, p. 6 )  



Lou Zivkovich was r e t a i n e d  i n  t h e  d i s t r i c t  a s  a teacher  because t h e  

Commission f e l t  t h a t  h i s  over s igh t  was an i s o l a t e d  event  and not  

s u f f i c i e n t  t o  warrant  a charge of unprofessional  conduct and d ismissa l .  

I n  comparing t h i s  case t o  t h e  Shewansf case t h e  immediate 

similarities a r e  those of behaviour and r e s u l t i n g  charges. Both cases  

involved "pr iva ten  l i f e  behaviour (i.e., posing semi-nude o r  nude for 

a magazine) and both i n c i d e n t s  brought on charges of  misconduct o r  

unprofess ional  conduct, Also both cases a l s o  involved t eachers  wi th  

exce l  n s  and each i n c i d  

i s o l a t e d  event  i n  the  t e a c h e r f s  h i s to ry ,  The one key d i f f e r e n c e  

impose&. The Shewans faced 

temporary suspension without pay whi le  Zivkovich faced dismissa-l. The 

Commission r a i s e d  two key elements surrounding t h i s  i s s u e  of 

behaviour: 1) t h e  idea  of p r i v a t e  behaviour e n t e r i n g  the  pub l i c  

domain; and 2) t h e  i d e a  t h a t  t h e  behaviour is i s o l a t e d  i n  nature. I n  

a s sess ing  the  appropr ia teness  of a t eacher ' s  behaviour i n  "pr iva ten  

l i f e  the  Commission took i n t o  cons ide ra t ion  t h e  degree t o  which the  

behaviour e n t e r s  the  &&.J& &nta&l. I n  both cases,  the  teachers1  

behaviour entered  t h e  publ ic  domain (i.e., without manipulation) and 

wi th  t h e  f u l l  knowledge of the  p a r t i e s  involved. Since the  p r i v a t e  

behaviour would d e f i n i t e l y  not  remain p r iva te ,  the  t eachers  should 

have expected the  pub l i c  outcry. The i s s u e  of "pr iva ten  l i f e  and 

n ~ r o f e s s i o n a l n  l i f e  are woven c l o s e r  together .  On t h e  ques t ion  of t h e  

i s o l a t e d  nature  of the  behaviour, t h e  Commission decided t h a t  such a 



behaviour would not  a f f e c t  t h e  t eacher ' s  performance. I n  o t h e r  words, 

i n  t h e  Uvkov ic& case,  the  behaviour was a p r i v a t e  a c t ;  i t  was only  

done once, and i t  d id  not  warrant  t h e  severe  judgement of d ismissa l .  

A s  f o r  t h e  Shewans, they c l e a r l y  admitted t h e i r  reasons,  which were 

s t r i c t l y  personal ,  f o r  submit t ing  t h e  photographs and they wanted t o  

pub l i c ly  apologize f o r  t h e i r  a c t i o n s  and continue with t h e i r  

p ro fess iona l  du t i e s .  Their  School Board would not  allow t h i s  and t h e  

c o u r t s  judged t h e i r  a c t i o n s  t o  c o n s t i t u t e  nmisconduct *. If the  

Z i v k o v u  case had been reviewed by our cour t s ,  perhaps a d i f f e r e n t  

precedent would have been set. 

C. Personal Riahts  and Freedom 

The i s s u e  of personal  r i g h t s  is very c l o s e l y  t i e d  t o  the  first two 

i s s u e s  discussed i n  t h i s  chapter .  I n  reviewing t h i s  i s s u e  we w i l l  

look t o  o the r  sources ,  r a t h e r  than j u d i c i a l  reviews. A s  one reads  

through t h e  legal proceedings on t h e  Shewan case,  i t  becomes apparent  

t h a t  these  th ree  c o u r t s  have no t  made any re fe rence  t o  the  personal 

r i g h t s  and freedoms accorded t o  a l l  i nd iv idua l s  i n  socie ty .  The 

lawyers i n  t h e  Shewan case  d id  no t  r a i s e  Char ter  Rights  a s  an i s s u e  

t h e r e f o r e  t h e  judges d id  not  have t o  consider  these. It i s  t r u e  t h a t  

a t  the  time t h i s  case  was heard the  Canadian Charter  of Rights had not  

been widely a r t i c u l a t e d  a s  i t  is today. I n  Dickinson and Mackayls 

(1989) book, Bights. Freedoms and t h e  Education Svstem i n  CanaQ, a 

few key ques t ions  a r e  r a i sed :  



1 )  Are teachers1  r i g h t s  somehow more circumscribed than 

those of o t h e r  i n d i v i d u a l s  o r  groups of i n d i v i d u a l s  i n  

our socie ty?;  

2) Are t h e r e  j u s t i f i a b l e  reasons  f o r  l i m i t i n g  t h e  r i g h t s  

of  teachers? ;  and 

3)  Do r u l e s  and p r a c t i c e s  which are designed t o  cons t ra in  

teachers1  l i f e s t y l e s  i n t e r f e r e  with protec ted  l i b e r t y  

i n t e r e s t s  under s e c t i o n  7 of  t h e  Charter? 

Since the  incep t ion  of t h e  Charter ,  t hese  ques t ions  should be 

d i f f i c u l t  t o  ignore ,  e s p e c i a l l y  i n  the  cour ts .  It is d i f f i c u l t  t o  

draw a l i n e  between t h e  r i g h t s  of  t eachers  as c i t i z e n s ,  and t h e  need 

f o r  e f f e c t i v e  i n s t r u c t o r s  t o  be more than subject-matter  and teaching- 

method s p e c i a l i s t s .  Yet, as c o u r t s  address  cases  involving t eachers  

t h i s  l i n e  must be drawn. I n  t h e  Shewan case ,  the  c o u r t s  d id  not  

cons ider  t h e  l i m i t a t i o n s  being placed on t eachers1  l i f e s t y l e s ;  they 

only considered p ro fess iona l  duty. Does t h i s  case  r e p r e s e n t  an  

unwarranted i n t r u s i o n  i n t o  t eachers1  p r i v a t e  l i v e s  o r  t h e  v ig i l ance  of 

a school  board a c t i n g  i n  the  b e s t  i n t e r e s t s  of its p u p i l s  and the  

community a t  large? Di f fe ren t  groups i n  s o c i e t y  w i l l  have d i f f e r e n t  

responses t o  t h i s  quest ion.  The aim here  is not  t o  defend a p o s i t i o n  

on t h i s  i s s u e ,  but  t o  b r ing  f o r t h  t h e  key ques t ions  a r i s i n g  out  of t h e  

i ssue .  The reasons  g iven were simply r e l a t e d  t o  the  t eacher ' s  r o l e  a s  

t h e  example-setter -- t h e  l e a d e r ,  t h e  moral exemplar. Are these  vd l id  



j u s t i f i c a t i o n s  ching p ro fess ion  is unique i n  t h a t  i t  deals 

wi th  soc hope f o r  the  f u t u r e  -- t h e  chi ldren .  ny o t h e r  

p ro fess ions  o r  jobs d e a l  with non-living "productsn, but t eachers  a r e  

seen as in f luenc ing  t h e  young, impressionable minds of t h e i r  s tudents .  

Many pa ren t s  see teachers  as "extensionsN of themselves i n  t h e  

classroom. I n  o t h e r  words, t eachers  do no t  j u s t  h 

they are se rv ing  a f u n c t i o n  of  t h e  parent  ( 

"teaching funct ionn.  I n  doing so,  the  teacher  

d deem, acceptable. The high moral r e s p o n s i b i l i t y  

t h a t  a community demands is not  a v a l i d  j u s t i f i c a t i o n  f o r  l i m i t i n g  the  

r i g h t s  of teachers.  If t h i s  were t h e  case, then each community, with 

its own set of moral s tandards ,  would be s e t t i n g  i ts own l i m i t a t i o n s  

on its teaching staff and t h e  t eachers  would have t o  change t h e i r  

l i f e s t y l e s  accordingly. H o w  would a teacher  ever  know what was 

acceptable  and where i t  was acceptable?  A t eacher  would know by being 

t o l d ,  o r  by observing, what the  community expects.  But these  

expec ta t ions  would, i n  a l l  f a i r n e s s ,  have t o  be set out  before  

employment and as a condi t ion  f o r  employment. 

This  d i scuss ion  l e a d s  u s  back t o  a point  made earlier i n  t h i s  

paper concerning ambiguity and a need f o r  consistency i n  expec ta t ions  

and treatment. If t eachers  are t o  enjoy a t r u e  sense of freedom i n  

t h e i r  p r i v a t e  l i v e s  an effort  must be made t o  c l a r i f y  and communicate 

t h e i r  r o l e  and t h e  expecta t ions  of  t h a t  r o l e  t o  a l l  concerned p a r t i e s .  

Only then can we hope t o  a t t a i n  f a i r  and c o n s i s t e n t  t reatment of 



t eachers  and not  r e l y  on pa ren ta l  o r  s o c i e t a l  nimagesn of what a 

t eacher ' s  job r e a l l y  e n t a i l s .  Yes, teaching is a d e l i c a t e  arena  

because s o c i e t y  views anyone working wi th  t h e  nyoungn as open game t o  

c l o s e  s c r u t i n y  and reprimand, bu t  a t  the  same time teachers  a r e  

t r a i n e d  i n  s p e c i f i c  a r e a s  of i n t e r e s t  and taught  how t o  teach;  no t  how 

t o  r ep lace  pa ren t s  and teach moral i ty.  Although many t eachers  would 

agree  t h a t  when i t  comes t o  matters of personal  s a f e t y  of s tuden t s  o r  

the  genera l  s a f e t y  of the  group, they do take on the  pa ren ta l  r o l e  a s  

i s  required.  The i s s u e  t h a t  r e a l l y  must be addressed i s  where is t h e  

l i n e  drawn between personal  r i g h t s  and freedoms and educat ional  

r e s p o n s i b i l i t i e s .  Perhaps i f  t h i s  l i n e  is es tab l i shed ,  then t h e  

subsequent i s s u e  of determining a f a i r  i n t e r p r e t a t i o n  of nmisconductn 

would be more e a s i l y  a t t a ined .  

D. Definina nMisconductn 

The B r i t i s h  Columbia School Act, s. 122( 1 )  ( a )  allowed a school  

board t o  suspend a teacher  f o r  nmisconduct, neglec t  of duty,  o r  

r e f u s a l  o r  neglec t  t o  obey a lawful  order  of the  boardn. This s e c t i o n  

has  been repealed  by the  T-na Profess ion  Act, s. 57, and t h e  new 

s. 122(1) r eads  "A board may dismiss  o r  d i s c i p l i n e  a teacher  f o r  j u s t  

and reasonable  causen. But t h e  Council of the  new B. C. College of / 
Teachers w i l l  have the  power t o  reprimand, suspend, o r  d ismiss  a 

J 

teacher  f o r  nprofess ional  misconduct o r  o the r  conduct unbecoming a 

member of the  col legen.  Therefore t h e  idea  of nmisconductn remains i n  



t h e  s t r u c t u r e  of t h e  publ ic  educat ion  system i n  B r i t i s h  Columbia. The 

s t a t u t e  does not d e f i n e  nmisconductn i n  any s p e c i f i c  way s o  school  

boards, boards of  reference ,  and c o u r t s  w i l l  have t o  decide t h e  

ve rd ic t .  L e t  u s  t r a c e  t h e  arguments presented a t  each l e v e l  of 

proceeding f o r  and aga ins t  nmisconductn and i ts meaning. 

A t  t h e  Board of Reference l e v e l ,  one of the  e x p e r t  wi tnesses  

c a l l e d  by t h e  Abbotsford School Board s t a t e d  t h a t  i n  h i s  opinion t h e  

Shewansf behaviour was nmisconductn, namely conduct unbecoming a 

profess ional  teacher. His reasoning was t h a t  a teacher  i s  regarded by 

both s t u d e n t s  and pa ren t s  as a r o l e  model, and should be e n t i t l e d  t o  

r e s p e c t  from them. The appearance of t h e  p i c t u r e  of Mrs. Shewan i n  

Gallerv reduced the  p ro fess iona l  r e l a t i o n s h i p  t o  an unacceptable 

n famf l i a r  o r  personal  l eve ln .  This would c r e a t e  a l o s s  of r e spec t  f o r  

he r  as a teacher  and t h e  Shewans ought t o  have known t h i s .  Marvin 

Storrow, t h e  Chairman of  t h e  Board o f  Reference, a l s o  bel ieved t h a t  

t h e  Shewans had committed misconduct. He examined the  d e f i n i t i o n  of 

nmisconductn i n  var ious  sources  and he quoted the  following: 

Misconduct comprises a p o s i t i v e  act and not  mere 
neglec t  o r  f a i l u r e s .  It is conduct i n c o n s i s t e n t  with 
t h e  due and f a i t h f u l  d ischarge  of t h e  d u t i e s  of 
service .  (Decision of M. Storrow, 1985, p. 16) 

Submitting t h e  photographs was nmisconductn because a s i z e a b l e  por t ion  

of the  community regarded such a publ ic  d i sp lay  a s  i n t o l e r a b l e ,  and 

these  people would t h e r e f o r e  l o s e  confidence i n  t h e  profess ional  



i n t e g r i t y  of t h e  Shewans i n  p a r t i c u l a r  and of  t eachers  and t h e  school 

system i n  general .  But the  major i ty  of t h e  Board of  Reference d i d  not  

conclude t h a t  t h e  Shewans' behaviour c o n s t i t u t e d  nmisconductn. I n  

t h e i r  view the  context  of the  word wmisconductn i n  s e c t i o n  122 of t h e  

School  Act showed t h a t  i n  t h a t  s t a t u t e  misconduct is "re la ted  t o  t h e  

employer/employee r e l a t i o n s h i p n .  They c i t e d  : 

u n l e s s  a s u b s t a n t i a l  and l e g i t i m a t e  bus iness  reason 
e x i s t s ,  t h e  employer has  no a u t h o r i t y ,  c o n t r o l ,  
i n t e r e s t  o r  j u r i s d i c t i o n  over an employee's behaviour 
o u t s i d e  the  hours of employment. (Brown & Beatty,  
1984, P O  167) 

The major i ty  agreed t h a t  some people i n  Abbotsford had c l e a r l y  been 

offended by the  p ic tu re ,  but  t h i s  was not  the  proper s tandard  f o r  

assessment. The s tandard  t o  be appl ied  was not  whether t h e  Shewanst 

conduct f e l l  below some of the  community's s tandards  but  whether i t  

was w i t h i n  t h e  accepted s tandards  of  to le rance  i n  contemporary 
- - "  - 

Canadian socie ty .  I n  t h e i r  judgement t h e  Shewans' behaviour was 

A t  t h i s  first l e v e l ,  t h e  behaviour f 
; p i '  

was regarded as a but not  misconduct. 

A t  t h e  B. C. Supreme Court l e v e l ,  J u s t i c e  Bouck concluded t h a t  

t h e r e  has been misconduct. He f e l t  t h a t  evidence concerning the  

average behaviour of o t h e r  t eachers  i n  t h e  community would be 

re levant .  I n  o t h e r  words, i f  o t h e r  t eachers  were publ ish ing t h e i r  

nude photographs i n  magazines such as t h e  one i n  ques t ion ,  then t h e  

Shewans' conduct may be wi th in  community standards.  On the  o t h e r  



hand, i f  no o t h e r  t eachers  were doing t h i s ,  then  i t  would be 

misconduct. J u s t i c e  Bouck did  not  .feel t h a t  t h i s  a lone  was conclusive 

because t h e  key ingred ien t  is whether o r  not an  act a f f e c t s  t h e  

teacher  i n  h i s  o r  her  educat ional  capacity.  I n  essence,  wmisconductn 

is found when behaviour negat ive ly  a f f e c t s  t h e  teacher  i n  h i s  o r  he r  

educat ional  r o l e .  The Shewanst behaviour lowered the  esteem i n  which .. -- 

they were held by t h e  community and t h e i r  s tudents .  It was a l s o  

abnormal behaviour and c o n s t i t u t e d  a depar tu re  from community 

s tandards ,  and the re f  o r e  misconduct. 

A t  t h e  B. C. Court o f  Appeal l e v e l  t h e  main i s s u e  was "what 

meaning t o  g ive  t h e  word 'misconduct1 as used i n  s. 122(1) of t h e  

School As&, and what s tandard t o  apply i n  determining whether c e r t a i n  

conduct c o n s t i t u t e s  misconduct wi th in  t h e  meaning of  t h e  s t a t u t e n .  

According t o  t h i s  Court, misconduct, which is "badn, nwrongn, o r  

"impropern conduct, may inc lude  of f-the- job and in-classroam conduct. 

They defended t h i s  view on the  grounds t h a t  t eachers  hold a pos i t ion  

of t r u s t  and r e s p o n s i b i l i t y ,  and t h a t  t h e i r  conduct cannot be 

permitted t o  jeopardize pub l i c  confidence i n  the  school  system and its 

teachers.  This Court found t h e  Shewanst behaviour was bound t o  have 

adverse e f f e c t s  upon the  educat ional  system t o  which these  two 

t eachers  owed a duty t o  a c t  responsibly.  \ 

What have these  c o u r t  r u l i n g s  t o l d  us? A t  t h i s  point  we can 

conclude t h a t  teacher  misconduct inc ludes  behaviour which offends t h e  

s tandards  of a s u f f i c i e n t l y  large por t ion  of the  community i n  which 



t h e  teacher  l i v e s  and works and where publ ic  confidence and r e s p e c t  

f o r  t h e  teacher  and the  school  system is adverse ly  a f fec ted  o r  i s  

l i k e l y  t o  be adverse ly  af fec ted .  These d e c i s i o n s  have a l s o  t o l d  u s  

t h a t  t h e  average s tandard  of  behaviour f o r  an ordinary  member of 

Canadian s o c i e t y  is not  good enough f o r  a teacher. Teachers must 

mainta in  a s tandard  of  behaviour b e t t e r  than t h e  average person. And 

more s p e c i f i c a l l y  we may conclude from t h i s  case t h a t  from now on i n  

B r i t i s h  Columbia a teacher  who publ ishes ,  o r  causes t o  be published, 

h i s /he r  o r  another  t eacher ' s  p i c t u r e  i n  an  "adul t  s o p h i s t i c a t e  

magazinew may be l e g a l l y  considered t o  have committed misconduct, and 

on t h a t  ground, may be reprimanded, suspended, o r ,  poss ib ly ,  dismissed 

a t  the  d i s c r e t i o n  of the  school  board. I n  r e a l  terms however, t h i s  

case has not  provided a genera l  s tandard  by which t o  decide whether o r  
I 

not  a given behaviour is nmisconductw. As previous ly  mentioned i n  

preceding s e c t i o n s ,  a genera l  s tandard  would c l a r i f y  and i d e n t i f y  t h e  

behaviours c o n s t i t u t i n g  wmisconductw. 

Since t h e  word wmisconductw is  not  defined i n  t h e  Schoo.z Act, l e t  

u s  t u r n  t o  a few of the  d e f i n i t i o n s  t h a t  have been reviewed w i t h  

r e fe rence  t o  t h i s  case. The Canadian Dictio- ( 1980) provides 

the  fo l lowing meaning: 

Any t r ansgress ion  of  some es tab l i shed  and d e f i n i t e  r u l e  
of a c t i o n ,  a d e r e l i c t i o n  from duty,  unlawful behaviour, 
w i l l f u l  i n  cha rac te r ,  improper o r  wrong behaviour. I n  
t h e  law of master and se rvan t  t h e r e  is no f ixed  r u l e  of 
law de f in ing  t h e  degree of misconduct which w i l l  
j u s t i f y  d ismissa l .  The p a r t i c u l a r  a c t  j u s t i f y i n g  



d i smissa l  must depend upon t h e  cha rac te r  of t h e  a c t  
i t se l f ,  upon the  d u t i e s  of the  workmen and upon the 
na tu re  of t h e  poss ib le  consequences o f  t h e  ac t .  The 
conduct complained of must be i n c o n s i s t e n t  with the  
f u l f i l l m e n t  of t h e  express  o r  imp l i ed  cond i t ions  o f  
service .  (p. 53) 

According t o  t h e  a o r t e r  Oxford Diet- nmisconductn means: 

1. Bad management, mismanagement 
2. Improper conduct. (p. 1259) 

Dic t ionary  ( 1979) d e f i n e s  it as :  

A t r ansgress ion  of  some es tab l i shed  and d e f i n i t e  r u l e  
of a c t i o n ,  a forbidden a c t ,  a  d e r e l i c t i o n  from duty, 
unlawful behaviour, w i l l f u l  i n  cha rac te r ,  improper o r  
wrong behaviour; its synonyms a r e  misdemeanor, misdeed, 
misbehaviour, delinquency, impropriety,  mismanagement, 
offence,  but not negligence o r  ca re lessness .  ( p .  901) 

The reviewed re fe rences  hold a common theme -- some es tab l i shed  and 

d e f i n i t e  r u l e  of a c t i o n  has been v io la ted .  I n  o t h e r  words, a r u l e  is 

e s t a b l i s h e d  and e x i s t s  proper t o  t h e  behaviour which is deemed t o  be 

misconduct because i t  v i o l a t e s  t h e  ru le .  Other phrases such a s  

n d e r e l i c t i o n  from dutyn and nunlawful behaviourn con ta in  t h e  same i d e a  

of a depar ture  from some e s t a b l i s h e d  r u l e  o r  norm. A law is  a r u l e ,  

and a duty must be prescr ibed i n  advance i f  it is t o  be made a duty. 

If a behavioural  s tandard  is t o  be followed o r  abided by, i t  must be 

somehow knowable ( i f  not  a c t u a l l y  known) i n  advance by t h e  people. 
f 



The second common theme is  whether t h e  misconduct a f f e c t s  t h e  

teacher  i n  h i s  o r  her  educat ional  capacity.  Did the  behaviour impair 

t h e  teacher ' s  performance of h i s  o r  h e r  classroom d u t i e s ?  If so ,  t h e  
L 

behaviour c o n s t i t u t e s  misconduct. A proposed d e f i n i t i o n  by Manley- 

Casimir and Piddocke (1991) tries t o  embrace these  two common 

elements. It states: 

A t eacher ' s  behaviour w i l l  be construed a s  misconduct 
if t h a t  behaviour belongs t o  a class o r  kind of 
behaviour which (a)  is i n c o n s i s t e n t  with t h e  primary 
purpose which d e f i n e s  the  nature of t h e  r o l e  t h a t  t h e  
teacher  has undertaken t o  perform, and ( b )  may be 
reasonably an t i c ipa ted  t o  d e t r a c t  from t h e  achievement 
of t h a t  primary purpose o r  t o  a f f e c t  adversely t h e  
d u t i e s  which fol low from t h a t  primary purpose and which 
the re fo re  a r e  incumbent on t h e  occupant of t h e  r o l e ,  
i.e. the  teacher.  (p .  139) 

This d e f i n i t i o n  h i g h l i g h t s  t h e  requirement t h a t  behaviour which is 

misconduct must be of a kind which may be reasonably a n t i c i p a t e d  t o  

have det r imenta l  effects on t h e  performance of the teacher ' s  ro le .  

According t o  t h i s  d e f i n i t i o n ,  a teacher has  a duty t o  r e f r a i n  from 

misconduct, but cannot meaningfully be expected t o  r e f r a i n  from 

behaviour about which he o r  she  has  J.IQ idea and can have no idea ,  t h a t  

t h i s  behaviour would o r  would not  i n t e r f e r e  with t h e  performance of 

h i s  o r  her  ro le .  

~ a g s i n o ' s l  proposed c l a s s i f i c a t i o n  of content ious  teacher 
id 

"I'his proposed c l a s s i f i c a t i o n  is t h e  work of D r .  Romulo Magsino. 
It was made a v a i l a b l e  t o  t h e  author of the  journal  a r t i c l e  through 
Personal communication. 



behaviour, which s o r t s  ou t  t h e  d i f f e r e n t  range of a c t i o n s  t h a t  might 

arouse,  o r  have aroused, accusa t ions  of wmisconductw, i s  ou t l ined  i n  

t h e  Manley-Casimir and Piddocke a r t i c l e .  This c l a s s i f i c a t i o n  is a s  

follows: 

A. Character-related behaviour ( t h i s  inc ludes  t h e  
t eacher ' s  f a i l u r e  t o  provide an  example of se l f - con t ro l  
and r a t i o n a l i t y )  : 

.-. 
1. Alcohol abuse and drug abuse ( t h i s  inc ludes  no t  

only drunkenness, alcoholism (a lcohol  add ic t ion)  
and drug addic t ion ,  but  a l s o  t h e  promotion of 
drunkenness and drug-addiction i n  o the r s ,  whether 
t h i s  is o r  is not  defined as cr iminal  behaviour).  

2. Insubordinat ion  o r  contrary-minded behaviour. 
3. Personal grooming, inc lud ing  c l e a n l i n e s s ,  wearing 

beards, and a t t i r e .  
4. Behaviour showing s i g n s  o f  c r u e l t y  (whether 

physica l  o r  mental).  
5. Use of obscene o r  vulgar  language 
6. Dishonest behaviour . 
7. Others. 

B. Sex r e l a t e d  behaviour (with s t u d e n t s  and non-students): 

1. Homosexual o r  l e s b i a n  r e l a t i o n s h i p s  (both  publ ic  
and p r i v a t e ) .  

2. Cohabitat ion,  common-law marriage, o r  l ive - in  
r e l a t i o n s h i p s .  

3. Heterosexual r e l a t i o n s h i p s  o u t s i d e  marriage, 
inc lud ing  a d u l t e r y  and those  r e s u l t i n g  i n  
pregnancy. 

4. Sexual e x h i b i t i o n  and lewdness. 
5. Seduction of ,  sexual  advances towards, and d a t i n g  

s tudents .  
6. Transexual i ty  , i nc lud ing  sex-change and 

tranvestism. 
7. Others. 

C. Unauthorized teaching a c t i v i t i e s  ( inc lud ing  those 
conducted ou t s ide  the  classroom): 



1. Use of unauthorized material, e. g. , sex  o r  
r e l ig ion- re la t ed  books, magazines, f i lms 

2. Use of unauthorized strategies o r  methods of  
teaching 

3. Unauthorized teaching of  c o n t r o v e r s i a l  top ics ,  
i s s u e s ,  o r  s u b j e c t  matter 

4. Ideo log ica l  teaching,  inc lud ing  p a r t i s a n  
p o l i t i c k i n g  and p a r t i s a n  suppor t  f o r  candidates  

5. Religious teaching f o r  prosely t i z i n Q u r p o s e s  
6. Others(?)  

Criminal behaviour 

1. Ser ious  cr iminal  behaviour r e s u l t i n g  i n  convict ion.  
2. Minor cr iminal  behaviour r e s u l t i n g  i n  convict ion.  
3. Ser ious  criminal behaviour f o r  which no formal 

charges o r  convic t ion  followed. 
4. Minor cr iminal  behaviour f o r  which no formal 

charges o r  convic t ion  f ollowed. 

Note: Formal charges l a t e r  dropped without  coming t o  trial 
have d i f f e r e n t  content iousness  than formal charges 
followed by trial and formal a c q u i t t a l  of t h e  charge. 

E. Contentious conduct as c i t i z e n s  ( i n  p o l i t i c a l ,  
r e l i g i o u s ,  academic and socia l -personal  spheres) :  

Free  express ion (wr i t t en ,  o r a l ,  o r  symbolic) -- 
e.g., pub l i c  espousal  of c o n t r o v e r s i a l  i d e a s  o r  
l i f e s t y l e ;  wearing symbolic m a t e r i a l  and r e l i g i o u s  
garb;  c r i t i c i s m  of school  policy,  col leagues ,  
super io r s .  
A f f i l i a t i o n  o r  a s s o c i a t i o n  -- e.g. , membership i n  
c o n t r o v e r s i a l  p o l i t i c a l ,  r e l i g i o u s ,  o r  s o c i a l  
groups such as t h e  Communist Par ty  of  Canada, t h e  
KKK, the  neo-Nazi organiza t ions ,  and c u l  t i c  
s o c i e t i e s ;  marriage t o  a notor ious  person. 
Publ ic  a c t i v i t i e s  -- e.g., p a r t i s a n  speeches f o r  a 
p a r t y  o r  its candidate;  r e f u s a l  t o  t ake  p a t r i o t i c  
oa ths  o r  t o  p a r t i c i p a t e  i n  p a t r i o t i c  a c t i v i t i e s ;  
p a r t i c i p a t i o n  i n  a c t i v i t i e s ,  such a s  demonstrations 
and p e t i t i o n s ,  of c o n t r o v e r s i a l  groups. 

F. Others. 

(Manley-Casimir & Piddocke, 1991, pp. 136-1381 



70. 

We must remember not  all content ious  behaviour is misconduct. What 

s tandards  should we use t o  decide  whether o r  not  behaviour l i k e  those 

l i s t e d  above are misconduct? This  ques t ion  brought about t h e  proposed 

d e f i n i t i o n  o r  p r i n c i p l e  t h a t  was quoted earlier. Is t h i s  proposed 

d e f i n i t i o n  any b e t t e r  than those  reviewed earlier? I n  t h i s  

d e f i n i t i o n ,  nmisconductn is defined r e l a t i v e  t o  a purpose o r  func t ion  

performed by an employee o r  p ro fess iona l  as p a r t  of h i s  o r  h e r  

occupation. Thus, i t  is poss ib le  t o  d e r i v e  f o r  any p a r t i c u l a r  

ins t ance  what should be considered a s  misconduct, provided t h e  var&us 

ten- or  ~ u r ~ o s e s .  nover--n. can be  

.sDecipied. These i n t e n t i o n s  inc lude  the  purposes and p o l i c i e s  of t h e  

school  system, and the  values  of the  community which t h a t  school  

serves.  This  d e f i n i t i o n  a t t empts  t o  de f ine  wmisconductw i n  r e l a t i o n  

t o  (a) the  degree t o  which the  behaviour is known t~ o r  W a t e d  t o  

d e t r a c t  from t h e  main purpose of t h e  teacher  s r o l e ;  and ( b )  t h e  

negat ive  e f f e c t s  the  behaviour has  on the  performance of t h e  teacher  

i n  h i s  o r  her  classroom. 
. 

The cour t s ,  i n  t h e i r  decis ions ,  concentrated on decid ing t h e  

Shewan case  i n  accordance with s t a t u t e s ,  precedents ,  and o t h e r  

a p p l i c a b l e  comparisons. No genera l  d e f i n i t i o n  of  misoonduct was ever 

derived and the  c o u r t s  made t h e i r  own r u l i n g s  on whether t h e  Shewansf 

behaviour met t h e  c h a r a c t e r i s t i c s  of  o t h e r  misconduct ru l ings .  The 

c o u r t s  f e l t  t h e  Shewans had crossed the  f i n e  l i n e  between misconduct 

-1 and conduct t h a t  perhaps was f o o l i s h  but  x@t wpla in lyn  misconduct. 
- - 



Were any c l e a r  ( o r  clearer) g u i d e l i n e s  e s t a b l i s h e d  f o r  o the r  educators  

and school  d i s t r i c t s ,  i n  r ega rds  t o  misconduct, by way of t h i s  r u l i n g ?  

Unfortunately, no one is t r u l y  b e t t e r  informed on t h e  c r i t e r i a  for  a 

v e r d i c t  of  %isconductn, bu t  r a t h e r  more unsure of which off-the-job 

conduct w i l l  be l a b e l l e d  nmisconductn next.  The impl ica t ions  o f  t h i s  

i s s u e  w i l l  be f u r t h e r  reviewed i n  the  next chapter .  

This  chapter  has  looked a t  four  key i s s u e s  r a i s e d  by t h e  Shewan 

case  and i t  has presented each f o r  e l a b o r a t i o n  and discussion.  We now 

move on t o  t h e  last  chapter  of t h i s  case review which w i l l  h i g h l i g h t  

some of t h e  impl ica t ions  of t h i s  case  t h a t  many educators  and pol icy  

makers w i l l  have t o  address. 



CHAPTER 5 

Impl ica t ions  and Conclusions 

The four key i s s u e s  discussed i n  t h e  preceding chapter  hold many 

impl ica t ions  f o r  educators  and pol icy  makers a l ike .  This chapter  w i l l  

d i s c u s s  s e v e r a l  of  t h e  key areas needing review and change. These 

areas include:  

a )  t h e  c l a s s i f i c a t i o n  of teacher  conduct and t h e  l a c k  of 

o b j e c t i v e  s tandards ;  

b) t h e  p r i v a t e  conduct of t eachers  and t h e i r  perceived 

r o l e ;  and 

c )  t h e  need f o r  b e t t e r  ~ n t e r f a c i n g ~ l  between a l l  p a r t i e s  

i n  the  educat ional  system. 

The aim here  is t o  raise concerns and h i g h l i g h t  t h e  d e f i c i e n c i e s  of 

the  p reva i l ing  l e g a l  p o s i t i o n  of teacher  misconduct. Each of t h e  f o u r  

key i s s u e s  reviewed i n  chapter  four  is an  i n t e g r a l  p a r t  of t h e  areas 

l i s t e d  above. The d i scuss ion  of each of these  t h r e e  areas w i l l  b r ing  

f o r t h  p o i n t s  r a i s e d  i n  connection t o  each key i s s u e  i n  t h e  Shewan 

case. Las t ly ,  some concluding s ta tements  are made throughout t h i s  

chapter  t o  provide some "food f o r  thoughtw, but  by no means answer the  

ques t ions  t h i s  case has  raised. 

IThis  choice of term is elabora ted  on i n  t h e  t h i r d  s e c t i o n  of 
t h i s  chapter .  



A. The C l a s s i f i c a t i o n  of  Teacher Conduct and t h e  Lack of  

Object ive Standards 

When a r u l i n g  of nconduct unbecoming a t eachern  o r  nmisconductn is 

a t t a i n e d ,  ind iv idua l s  conjure  up t h e i r  own image of what these  two 

c l a s s i f i c a t i o n s  of behaviour r e a l l y  s tand f o r .  Cer ta in ly ,  these  two 

phrases do not  de f ine  themselves. James A. Gross ( 1988) addresses  

these  c l a s s i f i c a t i o n s  of  conduct and examines over two hundred 

American case dec i s ions  i n  which t eachers  have been charged wi th  

incompetence o r  conduct unbecoming a profess ional .  Gross asserts t h a t  

c l a s s i f i c a t i o n s  of conduct a r e  & s tandards  of conduct, and any 

person sub jec t  t o  d i s c i p l i n a r y  p e n a l t i e s  f o r  misconduct has a r i g h t  t o  

know the  s tandards  by which h i s  o r  he r  conduct w i l l  be judged (p.  10). 

Some a c t i o n s  a r e  by t h e i r  na tu re  wrongful and punishable. Acts such 

as sexual  abuse of a s tudent  o r  unres t ra ined and unwarranted physica l  

a t t a c k s  on another  person, whether committed by t eachers  o r  anyone 

else a r e  c l e a r l y  allowable. Other conduct can be deemed wrong RQL 

because i t  is inheren t ly  "badn, but  because some a u t h o r i t y  i n  t h e  

community has p roh ib i t ed  it. This i s  when a s tandard  must be provided 

t o  l e s s e n  t h e  s u b j e c t i v e  r u l i n g s  of  a few who a r e  i n  p o s i t i o n s  of 

au thor i ty .  Yet, he p o i n t s  out ,  no p r e c i s e  and u s e f u l  s tandard of 

conduct has been developed f o r  teachers  o r  f o r  t h e  var ious  bodies t h a t  

pass  judgement on t h e i r  conduct (p. 12). What a r e  the  consequences of 

t h i s  for teachers  and f o r  pol icy  makers? 



! 
I 

The absence of a standard of  conduct g ives  rise t o  vague meanings 

and genera l  i n t e r p r e t a t i o n s .  A s  Gross (1988) po in t s  ou t ,  i n  many of 

t h e  reviewed case  decis ions ,  t h e  s tandards  of  misconduct were 

fashioned s o  genera l ly  t h a t  they were not  s tandards  a t  a l l  (p. 13). 

Vagueness is compounded by t h e  a p p l i c a t i o n  not  of an abso lu te  s tandard 

of conduct app l i cab le  t o  all teachers  but of a s u b j e c t i v e - r e l a t i v e  

standard,  whereby t h e  appropr ia teness  o f  a t eacher ' s  conduct depends 

on how the  conduct is perceived by s t u d e n t s  and/or the  community. The 

Shewan case is t h e  p e r f e c t  example. Is t h e  teacher  (were t h e  
- - 

Shewans?) r e spons ib le  f o r  knowing when some unmarked boundary l i n e  has  

been passed? W i l l  U teachers  be capable of making such a 

determination? 

Percept ions  of  s t u d e n t s  and/or communities cannot be appropr ia t e  

s t andards  f o r  determining proper behaviour f o r  a teacher  o r  f o r  making 

judgements d i r e c t l y  a f f e c t i n g  t e a c h e r s t  ca ree r s .  The use of personal  

views and the  percept ions  of o t h e r s  a s  ns tandardsn  i s  a l s o  u n f a i r ,  f o r  

reasons  Gross (1988) o f f e r s :  

( 1) it d e f i n e s  a teacher  any u s e f u l  guide t o  acceptable  
conduct before  a c t i n g ;  

(2) it depr ives  an accused teacher  of any reasonable 
oppor tuni ty  f o r  self-defence [how can one defend 
a g a i n s t  t h e  personal  views of  judges and t h e  
percept ions  of the  accusers?];  and 

I 
( 3 )  it reso lves  doubts about g u i l t  a g a i n s t  t h e  accused 

proven g u i l t y .  (p. 17) 

i 
con t ra ry  t o  the  t r ad i t iona l .  p r i n c i p l e  of innocent  u n h l  



These three po in t s  h i g h l i g h t  a few of t h e  i n e v i t a b l e  impl ica t ions  

f o r  t eachers  and pol icy  makers o f  vague conduct po l i c i e s .  The less 

ambiguous t h e  pol icy  can be made, t h e  more l i k e l y  a b e t t e r  judgement 

w i l l  be made and more e q u i t a b l e  the  d i s c i p l i n a r y  procedure w i l l  

become. 

B. The P r i v a t e  Conduct of Teachers and Their  Perceived Role 

The Shewan c a s e  has o l e a r l y  demonstrated t h a t  the  law regards  

t eachers  a s  being "on dutyn even i n  t h e i r  n p r i v a t e n  l i v e s .  One 

Powerful presumption about teachers1  conduct t h a t  in f luences  the  
. 

outcome of the  whole range of unbecoming conduct cases  is t h a t  

t eachers  must be held t o  a U e r  st- of personal  behaviour than 

persons engaged i n  most o t h e r  pursu i t s .  The j u s t i f i c a t i o n s  given f o r  

imposing t h i s  higher s tandard of  conduct are best summarized i n  t h e  

fol lowing quote  from t h e  Gross study: 

A person who accep t s  a teaching p o s i t i o n  w i l l i n g l y  
p laces  himself and h i s  conduct i n  t h e  arena of pub l i c  
a t t e n t i o n .  What may be acceptable  i n  o t h e r  walks of 
l i f e  t a k e s  on an e n t i r e l y  d i f f e r e n t  a spec t  when engaged 

/ / 

i n  by a teacher. A t eacher  accep t s  a s p e c i a l  place 
wi th in  the  community. A t eacher ' s  in f luence  and e f f e c t  
on s t u d e n t s  extends beyond t h e  classroom and t h e  
school.  A teacher  s t a n d s  i n  loco  ~ a r e n t b .  A teacher  
is a r o l e  model f o r  s t u d e n t s  t o  emulate. A teacher  i s  
a purveyor of community values.  A t eacher  i s  
respons ib le  f o r  t h e  well being of a l l  s tudents .  A 
teacher  is a l l  of these  th ings ,  and more. (pp. 18-1 9) 



The problem with us ing modeling as a b a s i s  f o r  determining t h e  

nature  of conduct unbecoming a teacher  and assess ing  appropr ia t e  

p e n a l t i e s ,  however is, as Cohen (1980) asserts t h a t  no one is c e r t a i n  

e x a c t l y  how models a r e  se lec ted .  Bandura (1977) a l s o  po in t s  o u t  t h a t  

modeling does J&& guarantee t h a t  views which have been learned w i l l  be 

a r t i c u l a t e d  o r  t h a t  behaviour observed w i l l  be imitated. Parents  are 

t h e  first, and most important ,  models o f  behaviour. Peers  may become 

c o n t r o l l i n g  models, but s o  may community f igures .  The a c t u a l  

inf luence  of any of these  p o s i t i v e  o r  negat ive  models depends on a 

s tuden t ' s  percept ions  of  what is d e s i r a b l e ,  and t h a t  may be fa r  beyond 

t h e  c o n t r o l  of any teacher.  Gross (1988) p o i n t s  out  t h a t  t h e  r o l e  

model notion,  -ut s u f f i c i e n t  e m ~ w c a l  content   res scribed i n  

advance, is an i n s u f f i c i e n t  and un jus t  b a s i s  f o r  determining and 

punishing conduct unbecoming a teacher.  

The r o l e  model concept is a l s o  used a s  a b a s i s  f o r  r e s t r i c t i n g  

teachers1  conduct t h a t  would otherwise be beyond the  l e g i t i m a t e  

concern of a school  d i s t r i c t  employer, such as off-duty conduct 

occurr ing  o f f  school  premises. Gross's s tudy (1988) claims t h a t  

p r i v a t e  conduct can become t h e  lawful  concern of school  o f f i c i a l s  only 

i f  t h e  a l leged conduct i s  e x p l i c i t l y  l inked  t o  the  performance of a 

t eacher ' s  job r e s p o n s i b i l i t i e s :  

i f  t h e  conduct d i r e c t l y  a f f e c t s  t h e  performance of t h e  
p ro fess iona l  r e s p o n s i b i l i t i e s  of the  teacher  o r  i f ,  
without con t r ibu t ion  on t h e  p a r t  of school o f f i c i a l s ,  
the  conduct has become t h e  s u b j e c t  of such pub l i c  



n o t o r i e t y  as s i g n i f i c a n t l y  and reasonably t o  impair  t h e  
c a p a b i l i t y  of the  p a r t i c u l a r  teacher  t o  discharge t h e  
r e s p o n s i b i l i t i e s  of h i s  pas i t ion .  (pp. 33-34) 

He contends t h a t  t h e  requirement of such a nexus, r a t h e r  than t h e  r o l e  

model concept, should be the  c o n t r o l l i n g  test f o r  a l l  a l leged teacher  

misconduct, on duty as w e l l  a s  of f  (p. 34). This l i n k  would 

d i s t i n g u i s h  between legal off-duty conduct and i l legal  off-duty 

conduct. This nexus a l s o  t ies  back t o  t h e  i s s u e  of de f in ing  t h e  term 

nmisconductw and t h e  Manley-Casimir and Piddocke (1991) d e f i n i t i o n  

t h a t  r e l a t e s  conduct t o  job performance. The requirement of such a 

connection would mean t h a t  embarrassment t o  the  school  d i s t r i c t  would 

no t  s u f f i c e  without a  nexus between t h e  a l l eged ly  embarrassing conduct 

and t h e  e f f i c a c y  i n  the  p ro fess iona l  task.  The i s s u e  of pub l i c  

n o t o r i e t y  is o f t e n  inappropr ia t e ly  weighted, as it was i n  t h e  Shewan 

case. The ques t ion  i s  whether the  n o t o r i e t y  has  long range 

consequences o r  whether i t  is a brief f l u r r y  of  d is turbance  and 

gossip. This  ques t ion  was not  adequately addressed i n  t h e  Shewan case  

-- t h e  immediate community outcry  outweighed o t h e r  cons idera t ions .  

Does the  degree of r i s k  t o  an i n s t i t u t i o n  warrant  ending a t e a c h e r ' s  

c a r e e r  o r  damaging i t  permanently? 

According t o  Gross (19881, determining t h e  appropr ia t e  degree of 

r i s k  r e q u i r e s  the  production and eva lua t ion  of evidence concerning 

such v a r i a b l e s  as t h e  grade l e v e l  of school  involved, s tuden t s '  ages, 

s u b j e c t s  taught ,  l i ke l ihood  t h a t  the  a c t  w i l l  be repeated ,  recentness  

o r  remoteness of the  inc iden t ,  as well as t h e  degree of notor ie ty .  



Considerat ion o f  each one of these  elements should r e s u l t  i n  g r e a t e r  

f a i r n e s s  i n  conduct ru l ings .  If these  f a c t o r s  had been given adequate 

cons ide ra t ion  i n  t h e  Shewan case, t h e  c o u r t s  might have ru led  

d i f f e r e n t l y .  Fai rness ,  according t o  t h e  Gross s tudy (1988, p. 421, 

a l s o  r e q u i r e s  t h a t  t h e  judging panels  reject any a l l eged  nexus 

involving t h r e a t s  o r  o t h e r  adverse  r e a c t i o n s  based on b iases ,  

pre judices ,  ignorance, o r  uninformed emotions o f  col leagues ,  s tuden t s ,  

and communities. It is inappropr ia t e  t o  consider  community resentment 

i n  decid ing whether o r  not  t o  r e i n s t a t e  a person t o  a p o s i t i o n  from 

which he o r  she  was u n j u s t l y  removed. Communities must have a b e t t e r  

understanding of  what c o n s t i t u t e s  nmisconductn o r  nconduct unbecoming 

a teachern ,  and have the  oppor tuni ty  and medium t o  voice t h e i r  

concerns, but  not  t h e  a b i l i t y  t o  d i c t a t e  t o  school  boards t h e  

d i s c i p l i n a r y  a c t i o n s  t o  be taken. The Gross s tudy (1988) proposes 

t h a t  al though s u b j e c t i v e  moral va lues  can never be e l iminated  

completely from the  determination of conduct unbecoming a teacher ,  

t h e i r  negative in f luence  can be reduced by r e q u i r i n g  school  dis t r ic ts  

t o  demonstrate a n  o b j e c t i v e  ev iden t i a ry  nexus ( i n s t e a d  of  a 

specu la t ive ,  s u b j e c t i v e  nexus) be tween an  a l l eged  misconduct and a 

t eacher ' s  job performance. This requirement of  a l i n k  between conduct 

and teaching performance e s t a b l i s h e s  a framework f o r  de f in ing  

nmisconductn. The fo l lowing quo ta t ion  e l a b o r a t e s  on some of the  

elements t o  cons ider  i n  t h e  de terminat ion  of  a t eacher ' s  f i t n e s s  o r  

u n f i t n e s s  t o  teach: 



The l ike l ihood  t h a t  t h e  conduct may have adverse ly  
affected s t u d e n t s  o r  fellow teachers ,  t h e  degree of 
such advers i ty  an t i c ipa ted ,  t h e  proximity o r  remoteness 
i n  time of the  conduct, the  type of teaching 
c e r t i f i c a t e  he ld  by t h e  pa r ty  involved, t h e  extenuat ing  
o r  aggravating circumstances, i f  any, surrounding the  
conduct, t h e  pra iseworth iness  o r  blameworthiness of  t h e  
motives r e s u l t i n g  i n  t h e  conduct, t he  l ike l ihood  of t h e  
recurrence  of t h e  quest ioned conduct, and t h e  ex ten t  t o  
which d i s c i p l i n a r y  a c t i o n  may i n f l i c t  an adverse impact 
o r  c h i l l i n g  e f f e c t  upon t h e  c o n s t i t u t i o n a l  rights of 
the  teacher  involved o r  o the r  teachers.  (Gross, 1988, 
Po 27) 

This job-relatedness test should rep lace  the  r o l e  model not ion  i n  both 

on-the-job and of  f-duty conduct cases. 

A s  d iscussed i n  an e a r l i e r  sec t ion ,  t h e  r o l e  model presumption 

assumes, of course, t h a t -  misconduct by a teacher  is harmful t o  

s tuden t s '  educat ional  and personal  growth. This being t h e  case,  t h e  

only r e l e v a n t  ques t ion  i s  whether t h e  a l leged misconduct occurred. If 

i t  did ,  a de t r imen ta l  effect on s t u d e n t s  is automat ica l ly  assumed. 

Such an approach does not g ive  f a i r  warning t o  t eachers  of what 

c o n s t i t u t e s  prohibi ted  conduct and its consequences. It a l s o  b iases  

the  outcomes of these  cases  by focus ing only on teachers '  o b l i g a t i o n s  

as pro fess iona l s  and & on t h e i r  r i g h t s  as individuals .  

Teachers, as pub l i c  employees and c i t i z e n s ,  have c o n s t i t u t i o n a l  

rights -- these  a r e  absolute ,  but  publ ic  employers, inc lud ing  

school  d i s t r i c t s ,  cannot abr idge  o r  deny them without  demonstrating 

t h a t  t h e i r  exe rc i se  caused s e r i o u s  d i s r u p t i o n  t o  t h e  opera t ions  of  t h e  

d i s t r i c t  o r  the  educat ional  process. I n  o t h e r  words, educat ional  

po l i cy  makers must remember t h a t  t eachers  have personal r i g h t s ,  and 



t h a t  they must be protec ted  from parochia l  views and gossip. District 

p o l i c i e s  on conduct and d i s c i p l i n a r y  a c t i o n s  must be c l e a r  and r e l a t e d  

o b j e c t i v e l y  t o  job performance. If at tempts  are made t o  achieve these  

ob jec t ives ,  then  the  d i s t r ic t  too,  w i l l  be open t o  less i n t e r f e r e n c e  

o r  pressure.  Clear gu ide l ines  can b e n e f i t  a l l  concerned parties, 

p a r t i c u l a r l y  i n  such a s e n s i t i v e  and damaging a r e a  as teacher  conduct. 

C. Better n In te r fac ingn  i n  t h e  Educational System 

There has been a common thread running through much of t h e  

d i scuss ion  i n  chapter  four ,  and i n  t h i s  chapter  a s  well -- t h e r e  i s  

real need f o r  c l e a r e r ,  more informed decision-making and pol icy  

formula t ion  i n  t h e  a r e a  of t eacher  conduct. Key i s s u e s ,  such as t h e  

r o l e  of teachers ,  t h e i r  off-the-job conduct, and t h e i r  personal  r i g h t s  

as c i t i z e n s ,  would not  be i s s u e s  of  concern i f  proper g u i d e l i n e s  were 

ava i l ab le .  The personal  b i a s e s  of s tuden t s ,  col leagues ,  and 

communities would no t  be determining f a c t o r s  i n  render ing  career-  

bending decis ions .  Gossip and personal  i n t e r p r e t a t i o n  would not  be 

considered app l i cab le  o r  warrant  a c t i o n  i n  such cases. Gross's (1988) 

job-relatedness nexus tries t o  mitigate these  p o t e n t i a l  determinants  

by removing a s  much s u b j e c t i v e  evidence from t h e  conduct determination 

as poss ib le  -- r e a l i z i n g  t h a t  i t  is  impossible t o  remove 

s u b j e c t i v e  i n t e r f e r e n c e  when such a dec i s ion  is being made. When 

conduct is assessed i n  terms of its det r imenta l  e f f e c t s  on job 



Performance, and not  on emotional o u t c r i e s ,  then  more e q u i t a b l e  

dec i s ions  can be made and valuable  precedents  can be set. It is  with 

these  o b j e c t i v e s  r e a l i z e d ,  t h a t  b e t t e r  " in te r fac ingn  can begin. The 

term " in te r fac ingn  is borrowed from t h e  a r e a  of computer sc ience  where 

it refers t o  t h e  br inging toge the r  of d i f f e r e n t  subsystems i n t o  one 

e f f i c i e n t  working system. I n  o t h e r  words, each subpar t  is made t o  

communicate and i n t e r a c t  with another  u n t i l  t h e  whole system is f u l l y  

functioning.  This  i s  e s s e n t i a l l y  what is needed i n  t h e  area of 

educat ion  and misconduct cases. Here, t h e  term " in te r fac ingn  refers 

t o  the  clear flow of informat ion  regarding conduct p o l i c i e s  and 

procedures, between school  boards, board admin i s t r a to r s ,  school  

admin i s t r a to r s ,  teachers ,  and school  communities. I n  o t h e r  words, the  

s tandards  by which teacher  conduct w i l l  be reviewed, are made c l e a r  

and each p layer  i n  the  educat ional  system knows and t r u s t s  the  means 

by whioh inappropr ia t e  o r  ques t ionable  behaviour w i l l  be ob jec t ive ly  

assessed. This is not  a minor t a sk ,  but one which must be addressed 

if pol icy  makers and educators  care about more respons ib le  and 

e q u i t a b l e  conduct ru l ings .  I n  many communities, where t h e r e  i s  a 

c e r t a i n  "vaguenessR i n  dea l ing  with conduct cases,  c i t i z e n s  o f t e n  feel 

they must voice t h e i r  disapproval  o r  approval  -- i n  essence they are 

doing t h e  " in te r fac ingn  with t h e  t r u s t e e s  on t h e i r  school  boards and 

t h e i r  board staff. If the  school  d i s t r i c t  t akes  t h e  first s t e p  and 

ensures  both its teachers  and community t h a t  i t  has taken t h e  time and 

s t e p s  t o  develop a f a i r  process f o r  conduct cases  then s u b j e c t i v e  



evidence w i l l  be d r a s t i c a l l y  reduced. I n t e r f a c i n g  wi th  each concerned 

pa r ty  is one poss ib le  avenue t o  b e t t e r  r e l a t i o n s  and decision-making. 

The preceding s e c t i o n  has  looked a t  ways i n  which t h e  i s s u e  of 

misconduct can be more o b j e c t i v e l y  assessed and addressed by school  

d i s t r i c t s .  What about t h e  i s s u e s  of  teachers1  p r i v a t e  l i v e s  and t h e i r  

r i g h t s  as ind iv idua l s?  What impl ica t ions  do these  two i s s u e s  r a i s e ?  

A s  a t t i t u d e s  and l i f e s t y l e s  change so  do s tandards  of what i s  

deemed acceptable  o r  unacceptable behaviour. This i s  e s p e c i a l l y  t r u e  

of the teaching p ro fess ion  as Gross (1988) p o i n t s  out  i n  t h e  fol lowing 

passage : 

Not long ago female t eachers  who married were 
automat ica l ly  dismissed, a s  were women t eachers  who 
a t tended m i n s t r e l  show, worked as waitresses se rv ing  
beer ,  da ted  married men, divorced, o r  had 
lillegitimatel chi ldren .  Often they were not  h i red  
un less  they pledged t o  a b s t a i n  from dr inking,  dancing, 
o r  f a l l i n g  i n  love. (p. 50) 

Although such p o l i c i e s  may seem lud ic rous  by today's  s tandards,  i t  is 

unfor tunate  t h a t  t h a t  r e a l i z a t i o n  is always re t rospec t ive .  Meanwhile, 

personal  not ions  of  moral i ty  can des t roy l i v e s  and c a r e e r s  as they 

have done s o  many times i n  the  past .  The Gross s tudy (1988) po in t s  

out  t h e  danger of having school  boards, boards of reference ,  and c o u r t  

j u s t i c e s  impose t h e i r  own va lues  ind i sc r imina te ly  on teachers.  Even 

worse, when these  personal  o r  l o c a l  community not ions  of  moral i ty  a r e  

embellished with unproven assumptions about t eachers  a s  r o l e  models, 

t eachers  are denied a f a i r  opportunity t o  defend themselves. Often 



p r i v a t e  conduct o r  off-duty conduct c o n f l i c t s  with profess ional  duty,  

and r e s p o n s i b i l i t y  and personal  r i g h t s  are in f r inged  upon. 

Schools provide s tuden t s  with school  p o l i c i e s  and t eachers  provide 

s t u d e n t s  with t h e i r  own classroom r u l e s ,  and s t u d e n t s  are expected t o  

abide  by them. Expectat ions and consequences a r e  c l e a r l y  l a i d  ou t  i n  

order  t o  f a c i l i t a t e  l e a r n i n g  and minimize d i s rup t ions .  Yet t eachers  

are given a~ c l e a r  gu ide l ines  as t o  what w i l l  be used a s  a b a s i s  f o r  

eva lua t ing  t h e i r  conduct. Often the  only b a s i s  f o r  an accusat ion  of 

misconduct stems from publ ic  ou tc ry  and not  a t r u e  o b j e c t i v e  review of 

a l l  t he  f a c t o r s  involved. This case  review has  h ighl ighted  a few of 

t h e  areas needing c a r e f u l  review by both educators  and pol icy  makers. 

Throughout chapter  four  and t h i s  chapter  some key i s s u e s  have been 

discussed i n  an at tempt t o  e x p l i c a t e  t h e  impl ica t ions  of  these  i s s u e s  

f o r  the  educat ional  system. An o v e r a l l  framework has been suggested 

t o  formulate more e q u i t a b l e  p o l i c i e s  and procedures i n  t h e  a r e a  of 

teacher  conduct. D i s t r i c t  preparedness w i l l  l ead  t o  informed t eachers  

and communities. Informed is forewarned and l e t  t h e  hear ing  begin. 
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