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Planning f o r  environmental q u a l i t y  c o n t r o l  i n  t h e  i n t e r e s t  o f  p u b l i c  h e a l t h  

and amenity has  t h e  e f f e c t  of imposing o b l i g a t i o n s  and r e s t r i c t i o n s  upon owners 

of  l and .  They p r o h i b i t  o r  r e s t r i c t  t h e  r i g h t s  of u s e r s  and i n  some cases  impose 

monetary c o s t s  o r  compel l and  owners t o  expend money on a l t e r i n g  t h e i r  p rope r ty .  

~t is u s u a l l y  t h e  c a s e  t h a t  c o n s t i t u t i o n a l  o r  s t a t u t o r y  p rov i s ions  r e q u i r e  t h a t  

i f  t h e  d e s i r e d  ends a r e  achieved by means of a  ' t ak ing '  compensation is due. 

I f  they  are achieved through r e g u l a t i o n  compensation i s  n o t  due, The queseion 

then becomes one of dec id ing  where t o  draw t h e  l i n e  between constitutional 

r e g u l a t i o n  and t h e  invas ion  of t h e  r i g h t s  of  p r i v a t e  proper ty .  

I n  a t t empt ing  t o  answer t h i s  ques t ion  t h e  problem was f i r s t  examined from 

t h e  s t a n d p o i n t  of e x t e r n a l i t i e s  and a general  d i scuss ion  of p rope r ty  r i g h t s  

w i t h  t h e  view of a s c e r t a i n i n g  what r u l e s  seem t o  favour one r i g h t  over  another .  

But s i n c e  t h e  problem is usua l ly  expressed  i n  l e g a l  terms t h e  n e x t  s t e p  

involved a  review of j u d i c i a l  dec i s ions  i n  Canada, the  United S t a t e s  and the 

United Kingdom i n  o r d e r  t o  g a i n  some i n s i g h t  i n t o  how t h e  t a k i n g  i s s u e  h a s  

been handled under d i f f e r e n t  j u r i s d i c t i o n s .  Also i t  was thought t h a t  a  

summary o f  major views of academic s c h o l a r s  i n  t h i s  area would pave t h e  way 

f o r  developing a  more accep tab le  t h e o r e t i c a l  r a t i o n a l e .  

The r e s u l t s  have i n d i c a t e u  t h a t  no c o n s i s t e n t  r u l e s  have been devised  t o  

i n d i c a t e  when r e g u l a t i o n  ends and a  t ak ing  begins.  They have been cha rac t e r -  

i z e d  a s  being l i b e r a l l y  s a l t e d  w i t h  paradox. I n  many cour t  d e c i s i o n s  judges 

have accepted t h e  so-ca l led  genera l  r u l e  t h a t  while  proper ty  may be r egu la t ed  

t o  a  c e r t a i n  e x t e n t ,  i f  r e g u l a t i o n  goes too f a r  i t  w i l l  be  recognized a s  a 

t a k i n g  wi thou t  s p e c i f y i n g  how f a r  is too f a r .  Another approach has  been t o  

r e l y  on t h e  no t i on  t h a t  p r o h i b i t i o n  of  nu isance- l ike  a c t i v i t i e s  do n o t  q u a l i f y  

as r e s t r i c t i o n s  on p rope r ty ,  and  t h e r e f o r e  a r e  n o t  s u b j e c t  t.o cornpensntion. 
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CHAPTER I 

Introduction 

Many environmental problems, p a r t i c u l a r l y  those r e f e r r e d  t o  a s  s p i l l -  

over e f f e c t s  o r  e x t e r n a l i t i e s  occur because a l a r g e  number of people a r e  

p lac ing c o n f l i c t i n g  demands on non-exclusive resources such a s  a i r ,  water,  

s cen ic  beauty, peace and quie t .  Improvement i n  the  q u a l i t y  of the  environ- 

ment, therefore ,  requi res  a  change i n  the  behaviour of the  agents producing 

the  e x t e r n a l i t i e s .  Though exp lo i t a t ion  of n a t u r a l  resources and degradation 

of the  environment a r e  by no means the  only ins tances  of e x t e r n a l i t i e s ,  they 

a r e  common ones of growing environmental concern which continue t o  pose new 

and d i f f i c u l t  l e g a l  quest ions requi r ing  the  r e so lu t ion  of c o n f l i c t i n g  

economic and human values. A s  a  r e s u l t  increas ing e f f o r t s  a r e  being made 

t o  con t ro l  problems of environmental abuse o r i g i n a t i n g  from undesirable 

uses of  land and o the r  resources. 

The p a r t  decade has witnessed the emergence of many environmental 

groups who a r e  pu t t ing  increased pressure  on governments t o  i n s t i t u t e  

measures t o  h a l t  po l lu t ion  i n  a l l  i t s  forms. Experience has shown t h a t  

the  problem is d i f t i c u l t  t o  say the  l e a s t ,  f o r  though po l lu t ion  is o f t en  

viewed a s  a  d i s t i n c t i o n  between des t ruc t ive  and const ruct ive  uses of a  

resource,  between g u i l t y  and innocent p a r t i e s ,  the  l e g a l  and e t h i c a l  

c h a r a c t e r i s t i c s  of the  d i s t i n c t i o n  a r e  cont rovers ia l .  For example, is 

a pulp processor des t ruc t ive  because of what he puts  i n t o  a r i v e r ,  o r  

because of what o the r  upstream users  a r e  pu t t ing  i n  a t  the  same time; o r  

because of what a  downstream user  is taking out? The c o n f l i c t  rests i n  no 

small p a r t  on the  problem of deciding upon who has  t h e  l e g a l  r i g h t  t o  the  use 



of t h e  resource i n  quest ion.  coasei has argued i n  favour of accepting any 

s t a t u s  quo po l lu t ion  and suggests  t h a t  i t  is e t h i c a l l y  and a l l o c a t i v e l y  

equivalent  whether vict ims o f f e r  payments t o  p o l l u t e r s  t o  s t o p  o r  the  

s t a t e  fo rces  p o l l u t e r s  t o  compensate t h e  v ic t ims f o r  the  r i g h t  t o  continue. 

The composition of out'put is unaffected (except f o r  income e f f e c t s )  by t h e  

manner i n  which the law ass igns  l i a b i l i t y  f o r  damages. 

Increasing e f f o r t s  a r e  being d i rec ted  a t  preserving and improving 

environmental q u a l i t y  and t o  prevent po l lu t ion  problems connected t o  the  

use of land. I t  is the  aim of t h i s  t h e s i s  t o  examine the  e x t e n t  t o  which 

regula tory  cont ro ls  by government c o n f l i c t s  with s t a t u t o r y  requirements f o r  

compensation t o  l o s s e s  i n  property values. Property values w i l l  move up o r  

down i n  response t o  changes i n  the  economic and s o c i a l  environment of the  

a rea  i n  which the  property is  s i t u a t e d .  The quest ion a t  i s s u e  then becomes 

one of deciding t o  what ex ten t  ind iv idua l s  owning property should be 

protec ted  from l o s s e s  i n  value r e s u l t i n g  from p r o j e c t s  undertaken f o r  the  

b e n e f i t  of the  ptiblic. I f  p a r t  of an individuals  property is taken the  

ques t ion  of compensation i s  e a s i l y  s e t t l e d  but  i n  cases where no land is 

taken the  problem is much more complex. Some commentators have s a i d  t h a t  

an owner's claim t o  compensation f o r  " in jur ious  af fec t ion"  is s a i d  t o  be 

" , , . r e a l l y  a quest ion of t o r t  law and the  i n t e r a c t i o n  of the  nuisance concept 

with the  defences of s t a t u t o r y  au thor i ty  and the  immunity of the  crown. 11 2 

1. Ronald Coase, "The Problem of Socia l  Cost, l1 3 Journal  of Law and 
Economics (1960), 1-44. 

2. Report of the  Ontario Law Reform Commission on the  b a s i s  f o r  
Compensatlz-on Expropriat ion,  1964, p. 46. 



Government may require  ind iv idua l s  t o  surrender  t h e i r  land t o  the  

s t a t e  o r  l i m i t  t he  uses t o  which p r i v a t e  property may be put  without 

surrender  of ownership o r  possession. Owners of property a r e  being 

forced increas ingly  t o  comply with severa l  d i f f e r e n t  requirements regard- 

ing  t h e i r  property without compensation. The underlying reason seems t o  

be t h a t  compliance i s  e s s e n t i a l  t o  t h e  i n t e r e s t s  of the  community and 

accordingly p r i v a t e  owners should be required t o  comply even a t  a  c o s t  t o  

themselves. Since the  r e s t r i c t i o n s  on the  use of property, whether o r  not 

they ca r ry  a r i g h t  t o  compensation a r e  usual ly  i n  the  pub l i c  i n t e r e s t  the  

essence of the  compensation problem thus cen te r s  around the quest ion:  a t  

which point  does the  publ ic  i n t e r e s t  become such t h a t  a  p r i v a t e  individual  

ought t o  comply a t  hist  own expense with a r e s t r i c t i o n  o r  requirement 

designed t o  support t h e  pub l i c  i n t e r e s t .  This quest ion is becoming one of 

growing concern s ince  noncompensatory ob l iga t ions  a r e  being added t o  the  

l is t  of requirements which a r e  considered t o  be e s s e n t i a l  t o  the  well-being 

of the  community , 

The p ro tec t ion  of property r i g h t s  through the  common law i n  B r i t i s h  

Columbia and o the r  common law j u r i s d i c t i o n s  w i l l  be reviewed. An examination 

of cour t  decis ions  a s  wel l  a s  adminis t ra t ive  decis ions  t h a t  have emerged t o  

e s t a b l i s h  b e t t e r  cu r ren t  l e g a l  pos i t ions  on the  taking i s s u e  w i l l  a l s o  be 

undertaken. In  add i t ion ,  pol icy  opt ions  r e l a t e d  t o  environmental con t ro l  

and t h e i r  impl ica t ions  f o r  the  e x p l i c i t  and i m p l i c i t  assignment of property 

r i g h t s  and r e s u l t a n t  r e s p o n s i b i l i t i e s  w i l l  a l s o  be examined. 

Chapter I1 w i l l  p resent  a general  discussion of property r i g h t s  and 

review the  l e g a l  s t r u c t u r e  which e x i s t s  f o r  the  protec t ion  of these  r i g h t s  



through the  common law, The types of c r i t e r i a  used by the  cour t s  i n  making 

t h e i r  decis ions  i n  connection with t o r t  law and po l lu t ion  w i l l  be thoroughly 

discussed. 

Chapter I11 w i l l  p resent  an overview of the  c o n s t i t u t i o n a l  i s s u e s  

regarding the  r i g h t s  and r e s p o n s i b i l i t i e s  of the  Federal and Provincia l  

governments i n  Canada f o r  p ro tec t ing  the environment. In  p a r t i c u l a r ,  the  

taking i s s u e  a s  i t  r e l a t e s  t o  B r i t i s h  Columbia w i l l  be discussed and 

reference  w i l l  a l s o  be made t o  how the  i s s u e  is being handled i n  t h e  United 

S t a t e s  and the  United Kingdom. 

I n  Chapter I V  an attempt w i l l  be made t o  examine some of the  court  

decis ions  i n  B r i t i s h  Columbia and how they f i t  i n  with s t a t u t o r y  require-  

men ts f o r  compensation. 

Chapter V presents  a summary of the  views of some leadtng economics 

and l e g a l  scholars  on the  quest ion of compensation and how one decides 

where t o  draw the  l i n e  between ac t ions  by government which requi re  com- 

pensat ion and those t h a t  do not .  

F inal ly ,  Chapter V I  p resents  a summary of how the  taking i s s u e  has  been 

handled by various j u r i s d i c t i o n s  and h igh l igh t s  some of the  j u d i c i a l  reason- 

ing  which seemed t o  be  i m p l i c i t  i n  many c r u c i a l  court  decisions.  



CHAPTER I1 

Property Rights,  Po l lu t ion  and The Common Law 

Property r i g h t s  may be defined a s  the  behavioural r e l a t i o n s  among 

ind iv idua l s  t h a t  a r i s e  from the  exis tence  of th ings  and pe r t a in  t o  t h e i r  

use; and the  system of property r i g h t s  assignments is t h a t  set of economic 

and s o c i a l  r e l a t i o n s  def in ing the pos i t ion  of  i n t e r a c t i n g  ind iv idua l s  with 

r e spec t  t o  the  u t i l i z a t i o n  of scarce  resources.' From t h i s  d e f i n i t i o n  i t  

should be c l e a r  t h a t  such r i g h t s  do not  r e f e r  s o l e l y  t o  r e a l  property. 

2 According t o  Demsetz property r i g h t s  convey the  r i g h t  t o  harm oneself 

o r  o the r s ;  they spec i fy  how persons may be benef i ted  o r  harmed and, therefore ,  

who must compensate whom t o  modify the  ac t ions  taken by others .  The recog- 

n i t i o n  of t h i s ,  a s  he notes ,  l eads  e a s i l y  t o  the  c lose  d i s t i n c t i o n  between 

property r i g h t s  and e x t e r n a l i t i e s .  

Whenever e x t e r n a l i t i e s  e x i s t  the re  i s  an ind ica t ion  t h a t  some c o s t s  

and b e n e f i t s  a r e  not  being taken i n t o  account by users  of resources. I f  t h e  

exchange of property r i g h t s  is  allowed t h i s  increases  the  degree t o  which 

i n t e r n a l i z a t i o n  takes place;  and a s  was pointed out  i n  Chapter I, wi th  

zero t ransact ions  cos t s ,  the  output  t h a t  r e s u l t s  is e f f i c i e n t  and independ- 

e n t  of how ownership is  i n i t i a l l y  assigned. A t  times, however, the  exchange 

of property r i g h t s  may be p roh ib i t ive  because of high t r ansac t ions  cos ts .  

1. Svetazar Pejovich, "~owards  an Economic Theory of the  Creation and 
Speci f ica t ion  of Property ~ i g h t s , "  i n  The Economics of Legal Relat ionships,  
ed. by Henry Mann, (West, St .  Paul ) ,  pp. 37-52. 

2. Harold Demsetz, "Toward a Theory of Property Rights," American 
Economic Review, Papers and Proceedings, vol .  57 (May 1967), 347. 



It follows, therefore ,  t h a t  the  c rea t ion  of  property r i g h t s  assignments 

is a powerful and perhaps a necessary condit ion f o r  more e f f i c i e n t  a l l o c a t i o n  

and use of resources. 3 

The r i g h t  of  ownership i n  an a s s e t  c o n s i s t s  of a bundle of r i g h t s  

which include the  r i g h t  t o  use i t ,  t o  change its form and substance, and 

t o  t r a n s f e r  a l l  r i g h t s  i n  the  a s s e t  .4 However, even though t h i s  d e f i n i t i o n  

suggests  t h a t  the  r i g h t  of ownership i s  exclus ive ,  ownership is no t ,  and 

can hardly  be  expected t o  be an unres t r i c t ed  r i g h t .  The r i g h t  of owner- 

s h i p  is exclus ive  only i n  the  sense t h a t  i t  is l imi ted  by the  use r e s t r i c t i o n s  

e x p l i c i t l y  s t a t e d  by t h e  l e g a l  system and does n o t  exist independently of 

the  p ro tec t ions  and r e s p o n s i b i l i t i e s  l inked with such a r i g h t  by l a w .  Those 

persons t o  whom r i g h t s  a r e  assigned must respect  the  r i g h t s  of o thers .  I f  

some of  t h e  uses t o  which property is being put  c o n f l i c t  with the use o the r s  

a r e  making of t h e i r  p r i v a t e  property,  i t  follows t h a t  t h e  p r i v a t e  property 

system is being v io la ted .  To say t h a t  an individual  possesses p r i v a t e  

property r i g h t s  means t h a t  no one else has the  r i g h t  t o  make t h e  choice of 

uses of  t h a t  resource,  and any s e l e c t i o n  of use must not  a f f e c t  t h e  physica l  

a t t r i b u t e s  of another  person's property. 

I n  a s i m i l a r  manner, t h e  r i g h t  t o  exclude o t h e r s  from t h e  f r e e  access  

t o  a resource is, i n  e f f e c t ,  t o  speci fy  property r i g h t s  i n  t h a t  good. This 

is t h e  bas ic  d i s t i n c t i o n  between p r i v a t e  and publ ic  ( o r  common) property 

3. Supra note  1. 

4. E. Furubotn and Svetozar Pejovich, "Property Rights and Economic 
Theory: A Survey of Recent Literature, ' !  i n  The Economics of  Legal Relation- 
sh ips ,  ed , ,  by Henry Manne, (West, S t .  Paul,  1975), pp. 53-65. 



ownership. Pub l i c  property ownership must be borne "in common" by a l l  

members of  t h e  community and t h e  nominal owner ( i n  Canada - t he  Crown), 

has  the  r i g h t  t o  e s t a b l i s h  r u l e s  pe r t a in ing  t o  t h e  use of t h a t  resource. 

Where common property is a v a i l a b l e  f o r  use on a no-rule b a s i s  the  r e s u l t  

tends t o  be t h a t  i t  is over-used and abused r e l a t i v e  t o  p r i v a t e  property.  

To pu t  t h e  matter d i f f e r e n t l y ,  when property r i g h t s  are undefined those 

who wish t o  use the  resources i n  ways t h a t  d e t e r i o r a t e  them invar i ab ly  

triumph over those who wish t o  use them i n  ways t h a t  do no t  d e t e r i o r a t e  

them. 

Common Law Rights and The Environment 

Within the  a rea  of po l lu t ion  con t ro l  the  individual ,  t o  some ex ten t ,  

has been ab le  t o  p r o t e c t  h i s  own i n t e r e s t s  by l e g a l  ac t ion  i n  the  ordinary 

cour ts .  The common law ( t h a t  body of l e g a l  p r i n c i p l e s  which evolved from 

decis ions  made by judges of  c i v i l  cour t s  over hundreds of years)  has 

recognized c e r t a i n  r i g h t s  which a r e  not  t o  be harmed through the  po l lu t ing  

a c t i v i t i e s  of o thers .  The means by which the  cour t s  protected these  r i g h t s  

a r e  damages (where the  defendant is required t o  pay the  p l a i n t i f f  monetary 

compensation f o r  the  harm in f  l i c t e d )  , and in junc t ions  (whereby the  "wrong- 

doer" is ordered t o  r e f r a i n  from h i s  po l lu t ing  a c t i v i t y ) .  The cour t s  must 

be s a t i s f i e d  t h a t  the  person seeking the  remedy does i n  f a c t  possess some 

l e g a l l y  recognized r i g h t .  H i s t o r i c a l l y ,  common law remedies were developed 

t o  p r o t e c t  ind iv idua l s  agains t  damages t o  t h e i r  persons o r  property and persons 

with i n t e r e s t s  i n  land - whether a s  landowners o r  tenants  - may use the  common 

law t o  prevent o the r s  from harming o r  i n t e r f e r i n g  with h i s  ordinary  and peace- 

f  u l  en joyn~mt of t h a t  land. 



Riparian Rights and Remedies 

The owner of land adjoin ing a r i v e r ,  s tream o r  l ake  has c e r t a i n  r i g h t s  

respect ing  the water the re in  whether o r  not  he owns the  bed.' These r i g h t s  

a r i s e  from h i s  ownership of the  bank and from the  Lat in  word f o r  bank, r i p a ,  

they der ive  t h e i r  name of r i p a r i a n  r igh t s .  6 

Since water has been c l a s s i f i e d  a s  something owned by the  whole 

community as opposed t o  something owned by One which could be  appropriated 

by one person t o  the  exclusion of o the r s ,  t h e  theory is i l l u s t r a t e d  i n  water 

law by the  p r i n c i p l e  t h a t  no one owns t h e  water ,  bu t  only a usufructuary 

r i g h t  e x i s t s . l  The r i g h t s  t o  use water i n  a stream, r i v e r  o r  l ake  stem from 

a person's  property i n t e r e s t s  i n ,  o r  possession of the  land bordering on the  

water. According t o  t r a d i t i o n a l  English doct r ine ,  an i n t e r e s t  g ives  the  

ind iv idua l  a r i g h t  t o  water which has undergone no s e n s i b l e  diminution i n  

q u a l i t y  o r  quan t i ty  of i t s  "natura l  flow"8 - t h a t  is, unpolluted. A s  a 

r e s u l t ,  r ipa r i an  owners have maintained a c t i o n s  f o r  po l lu t ion  aga ins t  various 

causes including mines, Sawdust s l a b s  and m i l l  re f  use, lo dumped c lay ,  11 

5. Byron v. Stimpson (1878), M.B.R. 697; A t t r i l  v. P l a t t  (1883); 10 
S.C.R. 425; Municipality of Queens County v. Cooper (1946), S.C.R. 584. 

6. Byron v. Stimpson ( l878),  N.B.R. 697. 

7, P.S. Elder,  "Environmental Protec t ion  Through the  Common Law," 
12 Western Ontario Law Review (1973), 107-171. 

8. John Young & Co. , v. Bankier D i s t i l l e r y  Co. (l893), A.C. 691. 

9. Nepisiquit  Real Es ta te  and Fishing Co. v. Canadian I ron  Corporation, 
(1913) 42 N.B.R. 387; Salvas v. Be l l  (1927) 4 D.L.R. 1099. 

10. McKie v. K.V.P. Co. Ltd. (1948) O.R. 398, aff irmed (1948) O.W.N. 
812, affirmed (1949) 4 D.L.R. 497. 

11. Fisher & Son v. D o o l i t t l e  & Wilcox Ltd. (1912) 22 O.W.R. 445. 



sewage systems,12 sewage plants13 and tanneries.14 Damages have been awarded 

o r  in junc t ions  granted f o r  in te r fe rence  with the  p l a i n t i f f ' s  source of 

dr inking water  o r  t o  h i s  water stock,15 o r  with h i s  a b i l i t y  t o  run a paper 

m i l l  because the  water was blocked by slabs,16 and f o r  de t r imenta l ly  a f f e c t i n g  

f ishing17 o r  a f f e c t i n g  t h e  q u a l i t y  of a lower r i p a r i a n ' s  a g r i c u l t u r a l  land. 18 

While the  a l t e r a t i o n  i n  the  charac ter  of the  water must be appreciable  

o r  s e n s i b l e  t o  r e s u l t  i n  a cause of a c t i o n  t o  a r i p a r i a n  owner, i t  need no t  

amount t o  po l lu t ion  i n  the  ordinary sense of the  word. Thus i f  t h e  opera t ions  

of an upper r i p a r i a n  make s o f t  water hard, f o r  example, by adding'hard water 

from a mine, even i f  i t  is pure, t h i s  would be ac t ionab le  a t  the  s u i t  of a 

lower r i p a r i a n  owner.19 A claim t h a t  t h e  comparative importance of an indust ry  

can confer  a r i g h t  t o  pollute2' has a l s o  been re jec ted  and again i l l u s t r a t e d  

12. Clare v. City of Edmonton (1914) 26 W.L.R. 678, Bat t  v. C i ty  of 
Oshawa (1926) 59 O.L.R. 520; Groat v. City of Edmonton (1928) S.C.R. 522. 

13. Burgess v. City of Woodstock (1955) O.R. 814; Stephens v. Richmond 
H i l l  (1956), O.R. 88; Howrich v. Holden Vi l lage  (1960) 32 N.W.R. 491. 

14. Weber v. Township of Ber l in  (1904) 8 O.L.R. 302. 

15. Ci ty  of St .  John v. Barker (1906) 3 N.B. Eq. 358; Clare v. City 
of Edmonton (1914) 26 W.L.R. 678; Burgess v. City of Woodstock (1955) O.R. 814. 

16. Austin v. Snyder (1861), 21 U.C.Q.B. 299; Mitchell  v. Barry (1867) 
26 U.C.Q.B. 416. 

17 .  Nepisiquit  Real Es ta te  and Fishing Co. v. Canadian I ron Corporation 
(1913) 42 N.B.R. 387; McKie v. K.V.P. Co. Ltd. (1948) O.R. 398; affirmed 
(1948) O.W,N. 812; affirmed (1949) 4 D.L.R. 497 (S.C.C.) 

18. Weber v. Township of Ber l in  (1904) 8 O.L.R. 302; Salvas v. B e l l  
(1927) 4 D.L.R. 1099. 

19. John Young & Co. v. Bankier D i s t i l l e r y  Co. (1893) A.C. 691; c i t e d  
i n  Crowther v. Town of Cobourg (1912) 1 D.L.R. 40. 

20. Ib id . ,  p. 698. 



more than f i f t y  years  l a t e r  i n  McKie v. K . V . P .  Co. -- ~ t d . ~ l  where the  judge 

s t a t e d :  

I f  I were t o  consider  and g ive  e f f e c t  t o  an argument based 
on the  defendant 's economic pos i t ion  i n  t h e  community, o r  
its f i n a n c i a l  i n t e r e s t s ,  I would i n  e f f e c t  be giving t o  i t  
a v e r i t a b l e  power of  expropr ia t ion  of the  common law r i g h t s  
without compensation. *2 

Riparian owners on a n a t u r a l  stream have one of a "bundle of r igh t s"  

a t tached t o  the  ownership of t h e  land. Anyone who p o l l u t e s  the  water in- 

f r i n g e s  upon the  r i g h t  of a lower r i p a r i a n  owner and becomes l i a b l e  f o r  a l l  

damages t o  the  r i p a r i a n  ' s land,  23 However, i t  should be pointed ou t  t h a t  

s ince  t h e  r i g h t  is only usufructuary,  a r i p a r i a n  is precluded from claiming 

damages f o r  in te r fe rence  with any property r i g h t  i n  the  water. 24 Neverthe- 

less, a r i p a r i a n  owner need no t  s u f f e r  a c t u a l  damage t o  e n t i t l e  him t o  an 

ac t ion  f o r  po l lu t ion  of the  water f o r  h i s  r i g h t  t o  rece ive  the  water  i n  i t s  

n a t u r a l  s t a t e  is a property r i g h t  appurtenant t o  h i s  land. 25 I f  the re  is  no 

proof of damage, then an in junct ion  is usual ly  i ssued a s  long a s  the  r i p a r i a n  

owner e s t a b l i s h e s  t h a t  t h e  water has been polluted.26 Otherwise the  offending 

par ty ,  by continuously discharging a s u b s t a n t i a l  amount of e f f l u e n t  i n t o  a 

21. M c K i e  v. K.V.P. Co. (1948) O.R. 398 (H.C.) , ( l948),  3 D.L.R. 201, 
affirmed (1949) 1 D.L.R. 39 ( C . A . )  , affirmed (1949) S.C.R. 698. 

22. [I9481 3 D.L.R. 214. 

23. Supra note  19. 

24. John P.S. McLaren, "The Law of Tor ts  and Pollut ion" i n  The Law 
Society of Upper Canada: ~ e c e n t  Developments i n  t h e  Law of Tor ts ,  Specia l  
Lectures (1973) 309-329. 

25. Mitchell  v. Barry (1867) 26 U.C.Q.B. 416. 

26, City of S t .  John v. Barker (1906) 3 N.B. Eq. 358; Crowther v. Town 
of Cobourg (1912) 1 D.L.R. 40; Supra note  10. 



stream f o r  twenty years  may acquire  a  p r e s c r i p t i v e  r i g h t 2 7  t o  do so. 

Perhaps the  two most important decis ions  r e l a t i n g  t o  r i p a r i a n s '  cause 

of a c t i o n  regarding the  q u a l i t y  of water a r e  McKie v. K.V.P. Co. Ltd. 2 8 

and Stephens v. Richmond ~i11.~' I n  the former case the  cour t  granted an 

in junc t ion  aga ins t  t h e  continuing emission of p o l l u t a n t s  by the  defendant 's  

paper m i l l  i n t o  the  Spanish River and the  l ack  of necess i ty  f o r  proving 

damage t o  the  p l a i n t i f f ' s  use and enjoyment of the  water  i n  its n a t u r a l  

s t a t e  was s t r e s sed .  In  add i t ion ,  i t  was held  t h a t  i t  was unnecessary and 

i r r e l e v a n t  t o  show t h e  importance of the  defendant 's business o r  its 

economic necess i ty  t o  the  community. The l a t t e r  case involving a munici- 

p a l i t y  r e su l t ed  i n  an in junct ion  being granted aga ins t  t h e  opera t ion  of a  

sewage p l a n t  which was 

lands. 

Nuisance 

contaminating water running through the  p l a i n t i f f ' s  

Actions and The Environmental Problem 

1. P r i v a t e  Nuisance 

Non-riparian owners a r e  a l s o  protec ted  from the  use of water  t h a t  may 

damage t h e i r  l i v e s  o r  property by f looding o r  otherwise but  they have no 

claim a t  common law aga ins t  another f o r  p o l l u t i n g  a  stream unless  the  

po l lu t ion  c r e a t e s  a nuisance. The ob jec t ive  of p r i v a t e  nuisance is the  

protec t ion  of t h e  individual  i n  the  use and enjoyment of h i s  land from 

damage, in ju ry  o r  inconvenience caused by opera t ions  c a r r i e d  out  upon the  

27. Ib id . ,  s ee  a l s o  Hunter v. Richards (1912) 26 O.L.R. 458 ;  affirmed 
(1913) 28 O.L.R. 267. 

28. Supra note  10. 

29. Stephens v. Richmond H i l l  (1956) 0 .  R. 88. 



lands  of o the r s  o r  i n  publ ic  places. Its primary a t t r a c t i o n  is t h a t  s ince  

i t  is designed t o  p ro tec t  individual  property r i g h t s ,  i t  is no defence t h a t  

o t h e r s  a r e  s u f f e r i n g  the  same consequences. 

I n  the  case of M c K i e  v. K.V.P. i t  w a s  i l l u s t r a t e d  t h a t  i f  the  P l a i n t i f f  

has a property r i g h t ,  then regardless  of the  e f f e c t  of t h e  po l lu t ion  upon 

o the rs ,  once in te r fe rence  with h i s  r i g h t  is es tabl ished,  he is e n t i t l e d  t o  a 

remedy. Proof of s p e c i a l  damage is not  necessary. 30 I n  t h e  event t h a t  the  

nuisance is of a continuing nature ,  the  c r u c i a l  i s s u e  is whether the  condit ions 

under which the  p l a i n t i f f  is forced t o  l i v e  a s  a result of the defendant 's 

p o l l u t a n t s  a r e  beyond t h e  bound of reasonable tolerance.  Similarly,  i n  decid- 

i n g  whether the re  is an unreasonable in te r fe rence  with the  p l a i n t i f f ' s  in te r -  

est  i n  t h e  use and enjoyment of h i s  land, t h e  cour t  is  required t o  determine 

whether the defendant has been engaging i n  a "reasonable user" of land. This 

enables t h e  cour t  t o  " s t r i k e  a to le rab le  balance between competing claims of 

landowners, each invoking t h e  p r iv i l ege  t o  exp lo i t  the  resources and enjoy 

the  amenities of h i s  property without undue subordination t o  the  rec iprocal  

i n t e r e s t s  of t h e  o thers .  lf31 I n  theory, a t  l e a s t ,  t h i s  involves considerat ion 

of both the  seriousness of the  al leged harm by the  p l a i n t i f f  and the  

u t i l i t y  of the  defendant 's conduct. The court  may weigh a v a r i e t y  of 

f a c t u a l  elements such a s  the  s e n s i t i v i t y  of the  p l a i n t i f f  o r  h i s  operat ion,  

t h e  character  of the  l o c a l i t y ,  and the  durat ion of t h e  in ter ference .  

30. John P.S. McLaren, "The Common Law Nuisance Actions and The 
Environmental ~attle-Well-Tempered Swords o r  Broken ~ e e d s ? " ,  i n  1 0  Osgood 
Hal l  Law Journal (1972), p. 537. 

31. John Fleming, The Law of Tor ts  (3d., 1965), p. 373, quoted i n  
Elder, p. 117. 



The importance of these cons idera t ions  should no t  be understated f o r  

i f  property damage is the  i s sue ,  t h e  cour t  w i l l  r e fuse  t o  consider the  n a t u r e  

of t h e  l o c a l i t y .  However, i f  ma te r i a l  i n j u r y  has occurred, the  defendant 's  

use of  h i s  property is,  by d e f i n i t i o n ,  unreasonable, even though the  neigh- 

bourhood is predominantly a manufacturing d i s t r i c t , 3 2  and even though the  

defendant has used a l l  poss ib le  care  t o  avoid t h e  damage. 33 The defendant 

does not  have a r i g h t  t o  ca r ry  on an a c t i v i t y  which r e s u l t s  i n  damage t o  

another. Only when a p l a i n t i f f  complains of s u b s t a n t i a l  in t e r fe rence  with 

emjoyment o r  personal  discomfort is  the  type of d i s t r i c t  re levant .  The 

cour t  must be s a t i s f i e d ,  i n  these circumstances tha t  the  inconvenience is 

more than "fanciful"  o r  " fas t id iousness .  "34 It must be an inconvenience 

t h a t  ma te r i a l ly  i n t e r f e r e s  with the  ordinary comfort physica l ly  of human 

exis tence ,  not according t o  e l egan t  o r  da in ty  modes and h a b i t s  of l i v i n g ,  

b u t  according t o  p l a i n  and sober and simple not ions  among the  English [and 

Canadian] people.35 In  deciding t h i s  i s sue  the  cour t s  consider  the  type of 

neighbourhood because what would be a nuisance i n  a q u i e t  r e s i d e n t i a l  

neighbourhood is not  necessa r i ly  s o  i n  a fac tory  o r  commercial d i s t r i c t .  36 

2. Publ ic  Nuisance 

Where t h e  nuisance i n t e r f e r e s  with a publ ic  r i g h t ,  the  p l a i n t i f f  is  no t  

e n t i t l e d  to  launch h i s  claim i n  the  pub l i c  i n t e r e s t ,  f o r  example, t o  p ro tec t  

32. S t .    el en's Smelting Co. v. Tipping (1865) 11 H.L.C. 642; 11 E.K. 1483. 

33. Imperial  Gas Co. v. Broadbent (1859), 7 H.L.C. 600; 11 E.R. 239. 

34. Walter v. S e l f e  (18511, 4 De E & Sm 315; 64 E.R. 849, pp, 322 and 
85; c i t e d  by P.S. Eder supra note  7. 

35. Supra note  7. 

36. Supra note  32. 



h i s  community from pol lu t ion .  I f  the  v indica t ion  

a t  i s s u e  t h e  only representa t ive  of tha t  i n t e r e s t  

is the  ~ r o v i n c i a l  o r  Federal Attorney-General, a s  

has the  power t o  launch a  cr iminal  prosecution o r  

an in junct ion .  3  7  

of the  publ ic  i n t e r e s t  is  

whom the  law w i l l  recognize 

the case may be. Only he 

br ing  a  c i v i l  a c t i o n  f o r  

I n  add i t ion  t o  i ts  l i m i t a t i o n  a s  an ac t ion  f o r  the  c i t i z e n  t o  p r o t e c t  

the  pub l i c  i n t e r e s t ,  publ ic  nuisance has two d i s t i n c t  shortcomings a s  a  

veh ic le  f o r  p ro tec t ing  individual  r i g h t s .  F i r s t l y  the  p l a i n t i f f  i s  required 

t o  show t h a t  he has suffered  "specia l  damage" - damage which is d i f f e r e n t  

from t h a t  su f fe red  o r  an t i c ipa ted  by o the r  members of the  public .  In 

p r a c t i c e  i t  would seem t h a t  the  p l a i n t i f f  has t o  be c a r e f u l  not  t o  supply 

any evidence which would ind ica te  t h a t  o the r s  a r e  su f fe r ing  s i m i l a r  harm, 

n e i t h e r  can he convert h i s  s p e c i f i c  problem i n t o  a  community problem. In  a  

recent  decision involving Hickey v. E l e c t r i c  Reduction Co. of canada3' the 

cour t  dismissed the  a c t i o n  of a  group of commercial fishermen who claimed 

t h a t  they had suffered  l o s s  i n  revenue r e s u l t i n g  from the  po l lu t ion  of 

P lacen t i a  Bay by t h e  defendant 's  p lant .  Since the  r i g h t  t o  f i s h  is a publ ic  

r i g h t ,  i t  was l e f t  t o  the  p l a i n t i f f  t o  show tha t  the  harm suffered  was 

d i f f e r e n t  i n  kind, r a t h e r  than degree from tha t  suffered  by the  pub l i c  a t  

l a rge .  But s ince  the  p l a i n t i f f  was only exe rc i s ing  a  common publ ic  r i g h t  

t o  f i s h ,  i t  could have no g r e a t e r  r i g h t s  than any o the r  member of the  public .  

37. Oak Bay v. Gardner (1914) 19 B.C.R. 391 (C.A.; 6 W.W.R., 1023, 
17 D.L.R. 805;  Tur t l e  v .  Toronto ( l924) ,  56 O.L.R. 252 ( C . A . ) .  

38. (1972) 21 D.L.R. (3d) 368.  



The second l i m i t a t i o n  is  t h a t  i f  a p l a i n t i f f  is a member of a s p e c i a l  

group which s u f f e r s  pecu l i a r  l o s s ,  he  may l o s e  h i s  case because t h a t  group 

comprises a l a r g e  p a r t  of the  community, and f o r  p r a c t i c a l  purposes the  

publ ic  equals  the  s p e c i a l  c l a s s .  The decis ion  i n  the  above case a l s o  took 

i n t o  account t h a t  t h e  p l a i n t i f f ,  l i k e  most o the r  fishermen i n  t h e  area  was 

engaged i n  commercial f i s h i n g  and therefore  t h e  l o s s  was not  unique. 

Remedies 

The same two remedies ava i l ab le  t o  r i p a r i a n  owners - i n junc t ions  and 

damages - a r e  a l s o  ava i l ab le  t o  a p l a i n t i f f  i n  nuisance ac t ions .  I f  the  

s u i t  r e l a t e s  t o  pas t ,  non-recurring in te r fe rence ,  damages a r e  ava i l ab le  

exclus ively  while i n  t h e  case of a continuing nuisance both a r e  usual ly  

sought. I n  e i t h e r  case, however, damages w i l l  cover the  harm suffered  u n t i l  

the  time of t r i a l .  Only i f  some permanent damage has been done t o  land w i l l  

the  damages contain a prospective element t o  cover the  f u t u r e  impact of the  

depreciated value of t h e  land. 

Where the  s u i t  is  launched f o r  an environmental purpose, t h e  grant ing  

of an in junct ion  i s  usual ly  t h e  main objec t ive .  I f  a perpetual  prohibi tory  

in junc t ion  is  granted t h i s  means t h a t  d i r e c t  pressure  is brought upon t h e  

of fender  t o  seek ways of  s topping the  po l lu t ion ,  l e s s  h i s  e n t e r p r i s e  be 

cu r t a i l ed .  Damages a r e  not  a s  compelling unless  complementary t o  in junc t ive  

r e l i e f  because they may not  be s i zeab le  enough t o  cause the  p o l l u t e r  t o  change 

h i s  ways, and i f  t h a t  is  the  case ,  it may be considered by him a s  a form of 

j u d i c i a l  l icence .  39 

39. Rombough v. Crestbrook Timber Ltd. (19661, 55 W.W.R. 577 (B.C.C.A.); 
57 D.L.R. (2d.)  49. 



C r i t e r i a  Used by The Courts 

The t r a d i t i o n  of grant ing  in junc t ive  r e l i e f  follows the  English h e r i t a g e  

of the  n ineteenth  century which s t r e s s e d  the  primacy of individual  r i g h t s .  

In junc t ive  r e l i e f  is, however, d i sc re t ionary  and i t  is l e f t  t o  the  cour t s  t o  

s u b s t i t u t e  damages a s  a  form of prospective compensation. The main quest ion 

which a r i s e s  i n  t h e  environmental context  is how broad and f l e x i b l e  is t h i s  

d i s t i n c t i o n .  In  Canada, two s t r a i n s  of au thor i ty  e x i s t ,  one following the  

English h e r i t a g e  and the  o the r  fol lowing the  dominant doct r ine  i n  the  United 

S t a t e s  of "comparative injury" o r  "balancing the  equi t ies" .  

The i n d i v i d u a l i s t i c  approach of the  English judges has gained considerable 

support from Canadian judges. In Canada Paper Co. v. ~rown?' Idington,  J.,  i n  

deciding whether t o  grant  an in junc t ion ,  appeared t o  have no doubts regarding 

the  primacy of the  ind iv idua l ' s  r i g h t s  t o  enjoy h i s  land f r e e  from unwarranted 

in te r fe rence .  This was made c l e a r  i n  the  following passage: 

... A s  long a s  w e  keep i n  view the e s s e n t i a l  mer i t s  of t h e  
remedy i n  t h e  way of p ro tec t ing  the  r i g h t  of property and 
preventing them from being invaded by mere a u t o c r a t i c  
a s s e r t i o n s  of what w i l l  be more conducive t o  the  p rosper i ty  
of t h e  l o c a l  community by d is regarding such r i g h t s ,  w e  w i l l  
not  go f a r  a s t r a y  i n  taking a s  our guide the  reasoning of any 
jurisprudence which recognizes the  i d e n t i c a l  aim of p ro tec t ing  
people i n  t h e i r  r i g h t s  of property when employing the remedy 
of perpetual  in junct ion .  41 

I n  a more recent  decis ion  by Stewart J. of the  Ontario High Court i n  

Stephens v. Richmond   ill^^ i t  was observed t h a t :  - 

40. (1922), 63 S.C.R. 243; 66 D.L.R. 287. 

41. Ib id .  , 291. 

42. (1955) O.R. 806 (H.C.) 



It is the  duty of the s t a t e  (and of statesmen) t o  seek 
the g r e a t e s t  happiness of the  g r e a t e s t  number. To t h i s  
end, a l l  c i v i l i z e d  na t ions  have en t rus ted  much individual  
independence t o  t h e i r  Governments. But be i t  ever  remembered 
t h a t  no one is above the law. Neither  those who govern our  
a f f a i r s ,  t h e i r  appointed advisors ,  nor those re t a ined  t o  
bu i ld  g rea t  works f o r  s o c i e t y ' s  b e n e f i t ,  may a c t  so  a s  t o  
abrogate the  s l i g h t e s t  r i g h t  of t h e  individual ,  save wi th in  
the  law. I t  is f o r  the  Government t o  p r o t e c t  t h e  general  
welfare by w i s e  and benevolent enactment. I t  is f o r  m e ,  o r  
s o  I think,  t o  i n t e r p r e t  the  law, determine t h e  r i g h t s  of 
the  individual  and t o  invoke the  remedy required f o r  t h e i r  
enforcement. 43 

The above decis ions  r e l y  on the  au thor i ty  of She l fe r  v. London E l e c t r i c  

Lighting ~ 0 . ~ ~  where t h e  following general  p r i n c i p l e s  seem t o  have been l a i d  

down t o  decide on what grounds in junc t ive  r e l i e f  ought t o  be refused: 

(1) I f  t h e  in ju ry  t o  the  p l a i n t i f f ' s  l e g a l  r i g h t  is small,  

(2) And is one which is capable of being estimated i n  money, 

(3) And i s  one which can be adequately compensated by small money 

(4) And the  case is one i n  which i t  would be oppressive t o  t h e  

defendant t o  g ran t  an in junct ion .  

I f  these condit ions a r e  s a t i s f i e d ,  then damages may be s u b s t i t u t e d  f o r  

an injui lct ion with the  onus of e s t a b l i s h i n g  the  case f o r  damages r e s t i n g  on 

t h e  defendant.45 Though the  Shel fer  case has been accepted a s  law i n  Canada, 

i t  i s  s t i l l  not  c l e a r  whether t h e  p r i n c i p l e s  out l ined above a r e  t o  be applied 

conjunctively o r  d i s junc t ive ly .  Duff, 3. i n  a  s tatement denying t h a t  

economic considera t ions  were i r r e l e v a n t ,  applied t h e  conjunctive test but  

43. Ib id . ,  p. 813. 

44. (11895) 1 Ch. 287 c i t e d  i n  McLaren, supra note  30. 

45. McKinnon I n d u s t r i e s  Ltd. v. Walker (1951) 3 D.L.R., 577. 



i n  a l a t e r  decis ion  which r e l i e d  on the  same au thor i ty ,  Macdonnell, J . A . ,  i n  

Bottom v. Ontario Leaf Tobacco Co. ,46 claimed t h a t  t h e  She l fe r  r u l e s  were 

being appl ied  more l i b e r a l l y  i n  Canada than i n  England. Thus although the  

p l a i n t i f f  sought an in junct ion  t o  r e s t r a i n  the  opera t ions  of the  defendant 's  

tobacco fac to ry  the  fumes from which were causing inconvenience t o  him and 

h i s  wife,  damages were subs t i tu ted .  The r a t i o n a l e  used by Macdonnell, J .A . ,  

is c l e a r l y  s t a t e d  below: 

... The defendant 's fac tory ,  employing i t  is s a i d  some two 
hundred men, has been equipped with every known device f o r  
preventing the escape of fumes and smells; i t  is impossible 
t o  avoid t h e  discomfort caused t o  the  p l a i n t i f f  without 
s topping the  opera t ion  of the  f ac to ry  a l toge the r ;  t o  grant  
an in junct ion  p roh ib i t ing  the  present  nuisance would mean 
the c los ing of the  p lan t ,  r e s u l t i n g  not  merely i n  l o s s  t o  
t h e  defendant but  i n  unemployment d i sas t rous  t o  a small 
commun i t y . 4 7 

Another s t r a i n  of Canadian cases i n d i c a t e  t h e  use of a benefi t-cost  

comparison i n  deciding whether o r  not  t o  grant  an in junct ion .  The most 

famous of these  cases were decided by Middleton, J , ,  while a t  the  Ontario 

High Court and i s  t h e  au thor i ty  followed i n  t h e  Bottom decision.  I n  Chadwick 

v. Ci ty  of m or onto,^' he awarded damages r a t h e r  than an in junct ion  aga ins t  the  - 

c i t y  on the  r a t h e r  pecu l i a r  ground t h a t  although i ts noisy e l e c t r i c  pumps were 

not  covered by s t a t u t o r y  au thor i ty ,  and although the  earlier pumps had not  

been a nuisance, t h e  pumping was necessary and the  nuisance could n o t  be 

avoided i f  the  use of e l e c t r i c  pumps were t o  continue. Also i n  Black v. 

46. (1935) O.R. 205 (C.A.); (1935) 2 D.L.R. 699. 

47. Ib id . ,  p. 211, p. 704. 

48. (1914), 32 O.L.R. 111 ( H . C . ) ,  affirmed by Court of Appeal 115. 



Canadian Copper ~ 0 . ~ '  where the  defendant 's mine was undoubtedly a nuisance, 

he argued a s  follows: 

Mines cannot be operated without the  production of smoke 
from the  r o a s t  yards and smelters,which smoke conta ins  
very l a r g e  q u a n t i t i e s  of sulphur dioxide. There a r e  
circumstances i n  which i t  is  impossible f o r  t h e  individual  
t o  assert h i s  r i g h t s  a s  t o  i n f l i c t  a s u b s t a n t i a l  in ju ry  
upon the  whole community .... I f  t h e  mines should be prevented 
from opera t ing ,  the  community could n o t  e x i s t  a t  a l l .  Once 
c losed the  mines and t h e  mining community would be  a t  an 
end, and farming would not  long continue. . . . The considerat ion 
of t h i s  s i t u a t i o n  induced p l a i n t i f f ' s  counsel t o  abandon the  
claims f o r  in junct ions .  The Court ought not t o  destroy t h e  
mining indust ry  - n i c k e l  is of g r e a t  value t o  the  world - 
even i f  a few farms a r e  damaged o r  destroyed.50 

Since the  Bottom decision the r e f u s a l  t o  grant  an in junc t ion  on such 

grounds has  apparently l o s t  much of i t s  appeal.  That decision,  however, by 

observing t h e  conjunctive t e s t  i n  the  She l fe r  r u l e s  i l l u s t r a t e s  the  

confusion t h a t  a r i s e  from those ru les ;  but  i t  seems t o  provide a useful  

q u a l i f i c a t i o n  t o  the  s t r i c t  r e fusa l  of t h e  cour t s  t o  consider the  economic 

hardship when deciding whether o r  not  t o  grant  an in junct ion .  Based on the  

e x i s t i n g  circumstances, one may argue t h a t  t h e  decision is no t  a s  extreme a s  

i t  appears on the  su r face  s ince  the  case occurred a t  the  he ight  of the  

depression. 

Though the "English approach" has received overwhelming support  i n  

Canada, ~ c ~ n r e n ~ l  po in t s  out  t h a t  i f  t he  cour t s  respond t o  a "balancing of 

the  equ i t i e s"  they must a l s o  include considera t ion  of the  adverse environ- 

mental e f f e c t s  of the  defendant 's  operat ion i f  the  po l lu t ion  i s  l e f t  unabated. 

49, (1917) O.W.N. 243 (H.c.) 

50. Ib id . ,  244. 

51. Supra note  30, p. 556. 



This  means t h a t  two apparently c o n f l i c t i n g  community i n t e r e s t s  must be 

balanced a g a i n s t  each o the r  r a the r  than matching the  economic l ive l ihood 

of the  community aga ins t  the  purely individual  concern of the  p l a i n t i f f  

f o r  a  more acceptable l i f e  s t y l e .  McLaren argues f u r t h e r  t h a t  i n  the  days 

of Middleton, J., i t  might have been d i f f i c u l t  t o  look beyond the  economic 

equation because of a  lack  of widespread knowledge concerning environmental 

degradation and i ts solu t ion .  He r e f e r s  t o  the  decisions which followed 

the  "Middleton thesis"  a s  " j u d i c i a l  mercantilism" t h a t  cannot be j u s t i f i e d  

today because t h e  technology is  now a v a i l a b l e  and s o c i a l  values a r e  

increas ingly  r e f l e c t i n g  the  d e s i r e  t o  compensate f o r  excessive and unchecked 

i n d u s t r i a l i z a t i o n  by r e s t o r i n g  the  q u a l i t y  of the  environment. 

Defences t o  Nuisance 

(1) Leg i s l a t ive  Authority 

The argument t h a t  nuisance has been crea ted  while exe rc i s ing  s t a t u t o r y  

au thor i ty  is one with which the  environmental l i t i g a n t  may be confronted 

where t h e  ant i -pol lu t ion  s u i t  i s  brought agains t  a municipal i ty o r  publ ic  

u t i l i t y .  The essence of t h i s  defence is t h a t  where a s t a t u t e  author izes  a  

p a r t i c u l a r  operat ion which cannot be c a r r i e d  out  without r e s u l t i n g  i n  damage 

o r  in te r fe rence  t o  o the r s ,  l i a b i l i t y  cannot be placed on the  defendant a s  

long a s  he has taken a l l  reasonable care  t o  avoid the  in ju r ious  e f f e c t s .  

This defence o r i g i n a t e s  from a n ineteenth  century English decis ion  but  

today i t  has l o s t  much of i t s  popular i ty  t o  such an ex ten t  t h a t  i t  is  unl ike ly  

t o  pose any s i g n i f i c a n t  obs tac le  i n  an environmental s u i t .  This was evident  



i n  Groat v. ~ d r n o n t o n ~ *  where Rin f re t ,  J . ,  refused t o  accept  the  defence on 

the  grounds t h a t  the re  was no express i n t e n t  i n  the  l e g i s l a t i o n  t o  abridge 

p r i v a t e  r i g h t s .  S imi lar  reasoning was employed i n  Stephens v. Richmond 

~i.11'~ where a municipal i ty sought t o  resist an in junct ion  by reasoning - 
t h a t  i t  had s t a t u t o r y  permission t o  cons t ruct  a  sewage-disposal p lan t  which 

overflowed and caused a nuisance. The cour t s  a r e  moving i n  the  d i r e c t i o n  of 

s h i f t i n g  the  burden of proof t o  the  defendant who has t o  demonstrate t h a t  

h i s  conduct is authorized by the  l e g i s l a t i o n  i n  quest ion and t h a t  the  

damage o r  inconvenience which r e s u l t s  is inev i t ab le ,  I n  the  l a t t e r  case i t  

was held  t h a t  even i f  the re  was lawful au thor i ty  f o r  the  p ro jec t  a s  constructed 

the  l e g i s l a t i o n  with respect  t o  sewage p r o j e c t s  was permissive and could not  

be construed t o  l i c e n s e  the  committing of a  nuisance. 

Since i n e v i t a b l e  has been i n t e r p r e t e d  t o  mean t h a t  which is unavoid- 

ab le  given t h e  s t a t e  of current  s c i e n t i f i c  knowledge, taking i n t o  account 

p r a c t i c a l  f e a s i b i l i t y ,  i t  is  poss ib le  f o r  the  p l a i n t i f f  t o  counteract  the  

above argument by producing evidence t o  show t h a t  the  defendant 's process is 

not  t h e  most e f f i c i e n t  i n  terms of p o l l u t i o n  cont ro l  technology. 

(2) P resc r ip t ion  

I f  a  defendant 's p lan t  has been opera t ing  i n  the  same loca t ion  f o r  a  

period of twenty years  o r  more during which there  was an uninterrupted 

discharge of p o l l u t a n t s  over o r  onto the  p l a i n t i f f ' s  property,  he may claim 

t h a t  he has acquired a p r e s c r i p t i v e  r i g h t  t o  p o l l u t e  t h a t  property.  A 

number of Canadian nuisance decis ions  imply t h a t  i t  is poss ib le  f o r  the  

52. (1928) S.C.R. 533.  

53 .  Supra note  42. 



54 emission of smoke, fumes o r  water po l lu t ion  t o  be l ega l i zed  by p resc r ip t ion .  

A s  t he  p r e s c r i p t i v e  r i g h t  runs with the  su rv ien t  land i t  is no objec t ion  t h a t  

the  p a r t i c u l a r  p l a i n t i f f  has been occupying t h e  land f o r  l e s s  than twenty 

years. However, a s  McRuer, C . J .  noted i n  Russe l l  Transportat ion v. Ontario 

Malleable ~ r o n ~ ~  i t  is an objec t ion  t h a t  the  adverse e f f e c t s  of the  user  have 

no t  been apparent.  Thus the  defence f a i l e d  where although the  defendant 's  

use had been pursued f o r  a  period of twenty years ,  de le te r ious  substances 

r e s u l t i n g  from t h e  use became apparent only a t  a  l a t e r  da te .  The cour t s  

have a l s o  es t ab l i shed  t h a t  a  p r e s c r i p t i v e  r i g h t  cannot be acquired where the  

nuisance cannot be a t tacked o r  prevented. 

Two o the r  f a c t o r s  may a l s o  inf luence  the  c o u r t ' s  decis ion  no t  t o  accept  

the  defence of prescr ip t ion .  Cer ta in  forms of po l lu t ion  such as air 

po l lu t ion  vary i n  i n t e n s i t y  from day to  day depending upon weather condit ions 

and i n t e r a c t i o n  with o the r  po l lu tan t s .  Furthermore, the  l e v e l  of po l lu t ion  

may be incremental,  and while the  l e v e l  of emission may be constant ,  t he  

adverse e f f e c t s  may ge t  progressively worse during the  twenty-year period. 

54. Danforth Glebe Es ta tes  Ltd. v. W. Harr is  6 Co. ( l g l g ) ,  16  O.W.N. 41 
(Ont. C.A.) ; Duchman v. Oakland Dairy Co. ( l929),  1 D.L.R. 9 (Ont. C.A.) ; B. C. 
Fores t  Products v. Nordal (1954), 11 W.W.R. 403 (B.C.S.C.) 

55. (1952) O.R. 621 (H. C.) ; (1951) 4 D.L. R. 719. 



CHAPTER I11 

Const i tu t ional  Authori ty and The Taking Issue 

1. The Cons t i tu t iona l  S e t t i n g  

The d i s t r i b u t i o n  of r i g h t s  and r e s p o n s i b i l i t i e s  f o r  environmental 

p ro tec t ion  under the  Canadian Const i tu t ion  is  very complex. Managing the  

environment does not  comprise a  homogeneous c o n s t i t u t i o n a l  u n i t ,  but  

ins t ead  i t  cu t s  across  the  d i f f e r e n t  a reas  of  both fede ra l  and p rov inc ia l  

r e spons ib i l i ty .  Consequently, i t  is impossible t o  list each government's 

function r e l a t i n g  t o  the  environment under a  "federal" o r  "provincial" 

headirig. However the  l e g i s l a t i v e  a u t h o r i t y  of the  f ede ra l  government i s  

considered dominant i n  areas  of i n t e r n a t i o n a l ,  boundary, and c o a s t a l  waters.  

Exclusive j u r i s d i c t i o n  over f i s h e r i e s ,  navigat ion  and shipping,  a s  w e l l  a s  

every body of water t h a t  is navigable,  (even i n  such rudimentary ways a s  

f l o a t i n g  l o g s ) ,  f a l l  wi th in  the  powers of the  f ede ra l  government.1 Accord- 

i n g  t o  Gibson, some a u t h o r i t i e s  hold the  view t h a t  the  f ede ra l  government 

a l s o  has a major j u r i s d i c t i o n  over i n  te r -provincia l  waters ,  bu t  no 

desc r ip t ion  o f  such r i g h t s  i n  t h i s  a r e a  can be made with confidence. 2 

Several  complicating f a c t o r s  cause a  function t o  be considered a s  

f ede ra l  i n  some circumstances and provincia l  i n  o the r s ,  o r  v ice  versa. 

The problem seems t o  a r i s e  because the  language used t o  describe federa l  

and p rov inc ia l  powers under the B r i t i s h  Narth America Act i s  very general.  3 

1. Dale Gibson, The Cons t i tu t iona l  Context of Canadian Water Planning, 
Government Document (1968) , p. 9 .  

2 .  Ib id . ,  p. 5. 

3. Op. c i t .  
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However, i n  the  event  t h a t  the re  is  an over-lapping of j u r i s d i c t i o n ,  both 

l e v e l s  of  government a r e  f r e e  t o  dea l  with the  matter ,  but  i f  f ede ra l  and 

provincia l  l e g i s l a t i o n  on a  p a r t i c u l a r  sub jec t  a r e  incons i s t en t ,  the  former 

takes p r i o r i t y  and the  l a t t e r  is regarded a s  i n v a l i d  t o  t h a t  extent .  4 

I n t e r - j u r i s d i c t i o n a l  immunity i s  a l s o  a  complicating f a c t o r  because 

i n  some circumstances laws made by one government on a  p a r t i c u l a r  sub jec t  

a r e  not  appl icable  t o  a c t i v i t i e s  c a r r i e d  on by o r  under the  l e g i s l a t i v e  

cont ro l  of another  government. I n  t h i s  respect ,  Gibson no tes  t h a t  provincia l  

laws r e l a t i n g  to  garbage d isposal ,  f o r  example, would probably be enforce- 

able  aga ins t  a i r p o r t  a u t h o r i t i e s ,  even though av ia t ion  and a i r p o r t s  a r e  

matters under f ede ra l  j u r i s d i c t i o n ,  bu t  a  provincia l  noise  abatement l a w  

could not  be appl ied  t o  a i r c r a f t .  5 

Because of these complicatioris, i t  is  not  s u r p r i s i n g  t o  f ind  t h a t  both 

levels of government have d i f f i c u l t y  i n  determining t h e i r  respect ive  f i e l d s  

of r e s p o n s i b i l i t y  i n  the  a r e a  of environmental management. There i s  

considerable disagreement about where t h e  boundaries l i e  between the  ju r i -  

s d i c t i o n a l  spheres of each government. An ind ica t ion  of the confusion is 

given by a  recent  prosecution by the  Attorney-General of Ontario v. Lake 

Ontario Cement and   ruck ways^ whose vehic les  were s a i d  t o  have crea ted  a  

noise  impairing the  q u a l i t y  of the  n a t u r a l  environment, contrary t o  sec t ion  

14 . l ( a )  of the  Ontario Evnironmental Protec t ion  Act. The judge of the  

4 .  Ib id . ,  p. 4. 

5. Dale Gibson, Cons t i tu t iona l  J u r i s d i c t i o n  over Environmental Manage- 
ment i n  Canada, Government Document /I247 (l97O), 41.  

6. (1973), 2  O.R. 247. 



prov inc ia l  cour t  ru led  t h a t  the p ro tec t ion  and conservation of the  environ- 

ment was a  matter  of  na t iona l  concern and therefore  within the  l e g i s l a t i v e  

domain of the  f ede ra l  government t o  make l a w s  f o r  the  "Peace, Order, and 

Good Government1' of Canada. H e  proceeded t o  r u l e  sec t ion  14 of the  Act 

u l t r a  v i res .  But the  Supreme Court of Ontario held t h a t  the  p rov inc ia l  -- 
l e g i s l a t u r e  can pass laws i n  r e l a t i o n  t o  property and c i v i l  r i g h t s  and 

matters  of a  merely l o c a l  o r  p r i v a t e  na ture  i n  the  province. 

Ownership of  Natural  Resources 

In  order  t o  gain a  g rea te r  understanding of the  c o n s t i t u t i o n a l  s i t u a t i o n  

i t  i s  necessary t o  go beyond a  descr ip t ion  of property r i g h t s  and examine the  

respect ive  r i g h t s  of the  two l e v e l s  of government t o  make laws concerning 

n a t u r a l  resources. Gibson s t a t e s  t h a t  both the f ede ra l  and provincia l  

governments have some power t o  l e g i s l a t e  i n  respect  of property owned by 

the  o ther ,  and i n  some cases, t h i s  law-making power i s  much more s i g n i f i c a n t  

than ownership r igh t s .  I f  c o n s t i t u t i o n a l  j u r i s d i c t i o n  over environmental 

management were based exclus ively  on property r i g h t s  , t he  provinces would 

be i n  a  predominant pos i t ion ,  but  when l e g i s l a t i v e  powers a r e  a l s o  taken 

i n t o  account, the  importance of the  f ede ra l  government's r o l e  is increased 

considerably. 

This point  is i l l u s t r a t e d  by considering the  f a c t  t h a t  the  provincia l  

l e g i s l a t u r e s  have been empowered t o  make laws r e l a t i n g  t o  the  "management 

and sale of the pub l i c  lands belonging t o  the  province1t7 t h e  federa l  

7. Gerard v. La Forest ,  Natural  Resources and Publ ic  Property Under the  
Canadian Const i tu t ion ,  (Toronto: Universi ty of Toronto Press ,  1969), p. 164. 



government has the  au thor i ty  t o  l e g i s l a t e  i n  respect  of the  "public  debt 

and property".8 Both of these provis ions  have enabled the  l e g i s l a t u r e s  i n  

quest ion t o  make l a w s  pe r t a in ing  t o  i t s  property which i t  would not  be able  

t o  enac t  with respect  t o  the  o t h e r ' s  property. The provinces, however, do 

enjoy p ropr ie t a ry  r i g h t s  over land and o t h e r  n a t u r a l  resources within t h e i r  

boundaries by v i r t u e  of s e c t i o n  109 of t h e  B r i t i s h  North America A c t .  They 

a l s o  have primary j u r i s d i c t i o n  over the  d i s t r i b u t i o n  of land from the  Crown 

t o  p r i v a t e  owners, con t ro l  over i ts  use and matters  r e l a t i n g  t o  land-law 

i n  general.  This au thor i ty  stems from provincia l  r e s p o n s i b i l i t y  f o r  

"property and c i v i l  r i g h t s  i n  the  province. 119 

Po l lu t ion  

Po l lu t ion  w a s  not  an i s s u e  a t  t h e  t i m e  of wr i t ing  the  B r i t i s h  North 

America Act, and a s  Gibson po in t s  ou t  though l i t t l e  has been w r i t t e n  on 

the  c o n s t i t u t i o n a l  j u r i s d i c t i o n  t o  con t ro l  po l lu t ion  i n  Canada, those who 

have wr i t t en  on the  sub jec t  a r e  f a r  from unanimous i n  t h e i r  conclusions. 10 

It is agreed t h a t  both l e v e l s  of government have s i g n i f i c a n t  powers t o  deal  

with t h e  problem but  opinions d i f f e r  considerably regarding the  r e l a t i v e  

importance of f ede ra l  and provincia l  ro les .  

The ownership of n a t u r a l  resources gives the provinces power t o  enact  

a  wide v a r i e t y  

sanctionsL1 t o  

of l e g a l  techniques t o  con t ro l  po l lu t ion ,  including penal 

p ro tec t  the  q u a l i t y  of those resources. In  add i t ion ,  t h e i r  

8. Ib id ,  

9. Dale Gibson, Cons ti t u t i o n a l  J u r i s d i c t i o n  over Environmental Manage- 
ment i n  Canada, Government Document 8247 (l97O), p. 12. 

10. Ib id . ,  p. 43. 

11. I b i d . ,  p. 44. 



j u r i s d i c t i o n  over " c i v i l  r i g h t s  i n  t h e  province" enables them t o  r egu la te  

those a reas  of t h e  common law, such a s  the  l a w  of nuisance, t h a t  apply t o  

p o l l u t i n g  a c t i v i t i e s .  

Exprop r i a  t i o n  

According t o  La Fores t ,  one of the  most s e r i o u s  c o n f l i c t s  between 

fede ra l  and provincia l  power arises i n  r e l a t i o n  t o  compulsory taking. H e  

s t a t e s  t h a t  a province, i n  the  exe rc i se  of  i ts  l e g i s l a t i v e  power over 

"property and c i v i l  r ights",  may expropr ia te  o r  author ize  the  expropr ia t ion  

of property, even without compensation. But a province could n o t  expropr ia te  

f e d e r a l  proper ty  t h a t  is within the  exclus ive  competence of Parliament. 12 

On t h e  o t h e r  hand, i t  does not  matter  how the  fede ra l  government acquires  

property,  whether under a c o n s t i t u t i o n a l  provision,  purchase, conf isca t ion  

o r  e ~ p r o p r i a t i o n . ' ~  La Fores t  a l s o  adds t h a t  t h e  word property i n  sec t ion  

91 (1A) of the B r i t i s h  North America A c t  is  used i n  i ts  broadest  sense t o  

include every kind of a s s e t  and p a r t i a l  i n t e r e s t .  However, on a complete 

One of the  by-products of land-use planning i n  a system character ized  

t r a n s f e r  of property 

no longer sub jec t  t o  

2. The Taking I s sue  

t o  anyone e l s e ,  i t  ceases t o  be pub l i c  property and i s  

the j u r i s d i c t i o n  of Parliament as such. 14 

by a combination of pub l i c  and p r i v a t e  ownership of land is the  taking of  

12. Supra note  7,  p. 173. 

13. Ib id . ,  p. 134. 

14. Ib id . ,  p ,  135. 



p r i v a t e  property f o r  pub l i c  uses. This form of in te r fe rence  with the  use 

of p r iva te  property may c o n f l i c t  with an ind iv idua l ' s  use and enjoyment of 

the  same. Though i n  Canada o r  i n  England no c o n s t i t u t i o n a l  r e s t r i c t i o n  

is placed on t h e  taking of p r iva te  property f o r  pub l i c  uses without due 

compensation a s  is the  case i n  the  United S t a t e s  under the  f i f t h  and four- 

teenth  amendments, the  problem i s  very re levent  nonetheless. Despite the  

l a c k  of a  c o n s t i t u t i o n a l  provision the cour t s  of Canada and England have 

Achieved s i m i l a r  results by i n t e r p r e t i n g  the  s t a t u t e s  r e l a t i n g  t o  expro- 

p r i a t i o n  on the  assumption tha t  the  l e g i s l a t u r e  does not  intend t o  author- 

i z e  the  t ak ing  of an ind iv idua l ' s  property without compensation unless  t h i s  

is  e x p l i c i t l y  s t a t e d  i n  t h e  Act. 

Many s i t u a t i o n s  a r i s e  i n  which the  value of land w i l l  change a s  a  r e s u l t  

of government regula t ion .  Property values w i l l  respond t o  changes i n  t h e  

economic and s o c i a l  environment of t h e  area  and may s u f f e r  severe depre- 

c i a t i o n  a s  a  r e s u l t .  L i t t l e  o r  no problem e x i s t s  i f  a  physical  taking of 

property i s  brought about by government ac t ion  bu t ,  a s  has been mentioned 

above, i n  cases where no land i s  taken , an owner's claim t o  compensation 

f o r  " in jur ious  af fec t ion"  i s  n o t ,  s t r i c t l y  speaking, a  claim of compensation 

f o r  expropriated property,  The remedy is s a i d  t o  be ". . . r e a l l y  a  ques t ion  

of t o r t  law and the  i n t e r a c t i o n  of the  nuisance concept wi th  the  defences 

of s t a t u t o r y  au thor i ty  and immunity of the Crown. ,115 

The quest ion of l i a b i l i t y  i n  t h i s  a r e a  r a i s e s  the  g r e a t e r  problem of the  

r e s p o n s i b i l i t y  of  the S t a t e  t o  the  c i t i z e n  f o r  harm i t  causes him because of 

15. Ontario Law Reform Commission: The Basis f o r  Compensation on 
Expropriat ion 1964, 46. 



i t s  a c t i v i t i e s .  Nevertheless, the law on compensation f o r  i n j u r i o u s  a f f e c t i o n  

where no land i s  taken has been t r e a t e d  a s  a p a r t  of expropr ia t ion  law 

because i t  owes i ts exis tence  t o  the expropr ia t ing  s t a t u t e s ;  its o r i g i n  being 

the  English Lands Clauses Consolidation Act 1845. 16 

The Case of B r i t i s h  Columbia 

Since t h e  l a w  i n  Canada follows from t h a t  of England, only a b r i e f  

d iscuss ion of the  problem of "taking and compensation" w i l l  be undertaken 

a t  t h i s  point .  The reason is t h a t  t h e  problem has been given much more 

a t t e n t i o n  the re  and a s  i t  becomes more acute i n  Canada l e g a l  scho la r s  

w i l l  be c i t i n g  the  law of England a s  the  author i ty .  

Refering again t o  the place i n  the  law of in ju r ious  a f f e c t i o n ,  The Law Re- 

form Commission has s t a t e d  t h a t  the  law i n  t h i s  respect  is both "stunted and 

confused, "17 A s  a r e s u l t  i t  is no t  s u r p r i s i n g  t o  f ind  t h a t  i n  B r i t i s h  Columbia 

t h e  law on compensation f o r  in ju r ious  a f f e c t i o n  is  p a r t  of expropr ia t ion  law under 

the  Lands Clauses A c t .  But o t h e r  j u r i s d i c t i o n s ,  such a s  the  f e d e r a l  

s t a t u t e ,  make no such provision.  In  developing the  law where the re  is no 

taking,  t h e  English cour t s  have feared t h a t  they might be opening the  door t o  

wide and i n f i n i t e  claims beyond the contemplation of Parliament. The r e s u l t  

is  t h a t  a number of r e s t r i c t i v e  r u l e s  have been crea ted  by the  English 

cour t s  and have been subsequently adopted i n  canada.18 Though t h i s  does no t  

16. Law Reform Comission of B r i t i s h  Columbia: Report on Expropriat ion,  
(1971), p. 160. 

17. Ib id . ,  p. 160. 

18. These a r e  the  "McCarthy" r u l e s  t o  be discussed below. 



solve  t h e  problem, the  cour t s  of B r i t i s h  Columbia have declared t h a t  s e c t i o n  

69 of  the  Lands Clauses Act w i l l  support  a  claim f o r  i n j u r i o u s  a f f e c t i o n  

where no land has been taken.'' Some expropr ia t ing  s t a t u t e s  exempt the  

app l i ca t ion  of  t h e  Lands Clauses Act, notably s e c t i o n  16 (2a) of the  

Highway A C ~ ~ O  enacted i n  1964 provides: 

The Lands Clauses Act does no t  apply t o  any proceedings under 
o r  pursuant  t o  t h i s  Act. 

The Law of Taking and Compensation - The B r i t i s h  Experience 

One writer has s t a t e d  t h a t  any coherent s tudy of the  law of compulsory 

purchase of land i n  England ought t o  begin with the  wr i t ing  of Blackstone. 21 

The following passage i l l u s t r a t e s  t h a t  point :  

'So g rea t ,  moreover, is  the  regard of the  law f o r  p r i v a t e  property,  
t h a t  i t  w i l l  n o t  authorize t h e  l e a s t  v i o l a t i o n  of i t ;  no, not  even 
f o r  the  general  good of the whole community. I f  a  road, f o r  
ins tance ,  were t o  be made through the grounds of a  p r i v a t e  person, 
i t  might perhaps be extens ively  b e n e f i c i a l  t o  t h e  publ ic ;  bu t  t h e  
law permits no man, o r  s e t  of men, t o  do t h i s  without consent of the  
owner of the  land. In  vain may i t  be urged, t h a t  the  good of t h e  
individual  ought t o  y i e l d  t o  t h a t  of  t h e  community; f o r  i t  would be 
dangerous t o  allow any p r iva te  man, o r  even any t r i b u n a l ,  t o  be t h e  
judge of t h i s  conmvon good, and t o  decide whether i t  be expedient o r  
no. Beside t h e  publ ic  good is  nothing more e s s e n t i a l l y  i n t e r e s t e d  
than i n  the  protec t ion  of every ind iv idua l ' s  p r iva te  r i g h t s ,  a s  
modelled by the  municipal law. In  t h i s  and s i m i l a r  cases the  l e g i -  
s l a t u r e  above can, and indeed f requent ly  dues, in terpose ,  and compel 
the individual  t o  acquiesce. But how does i t  in terpose  and compel? 
Not by s t r i p p i n g  the sub jec t  of h i s  property i n  any a r b i t r a r y  manner; 
bu t  by giving him a f u l l  indemnification and equivalent  f o r  t h e  
i n j u r y  thereby sustained.  The pub l i c  is  now considered a s  an 
individual ,  t r e a t i n g  with an individual  f o r  an exchange. A l l  t h a t  

19. Supra note 16. 

20. Revised S ta tues  of B r i t i s h  Columbia, 1960, c. 172. 

21. S i r  William Blackstone, Commentaries on the  Laws of ~ n ~ l & d ,  Volume 
1, 15th  ed.  ondo don; ~ i n g ' s  P r i n t e r ,  1809). 

/ 



t he  l e g i s l a t u r e  does is t o  obl ige  the  owner t o  a l i e n a t e  h i s  
possessions f o r  a reasonable p r i ce ;  and even t h i s  is an exe r t ion  
of  power, which the  l e g i s l a t u r e  indulges with caution,  and which 
nothing bu t  t h e  l e g i s l a t u r e  can perform. '22 

The f i r s t  code r e l a t i n g  t o  compulsory acqu i s i t ion  is the  Lands Clauses 

Consolidat ion Act, 1845. Landowners were being compelled under t h i s  Act t o  

submit t o  being p a r t i e s  t o  a con t rac t  and though i t  did  not  follow t h a t  they 

should bear  t h e  burden of being vict ims of a t o r t ,  t h i s  seems t o  have been 

the impression of much of the  j u d i c i a l  th inking of the  n ineteenth  century. 

A s  a r e s u l t ,  many problems r e l a t i n g  t o  " in ju r ious  a • ’  f e c t  ion" confronted those 

who were faced with the  task  of having t o  i n t e r p r e t  the  compulsory Purchase 

S ta tu tes .  

The tenn " in jur ious  af fec t ion"  is not  defined i n  any enactment. Its 

l e g a l  o r i g i n ,  according t o  ~ a v i e s , * ~  seems t o  be sec t ion  63 of the  1845 Act 

which uses the  words ' . . . sever ing . . ,or  otherwise in ju r ious ly  a f f e c t i n g  ....' 
Davies po in t s  out  t h a t  in ju r ious  a f f e c t i o n  is regarded a s  a wider concept 

than severence, and t h a t  i n  i ts  modern sense i t  i s  v i r t u a l l y  p r i v a t e  nuisance 

which is no t  ac t ionable  by v i r t u e  of the  reasoning i n  Hammersmith and City 

Rail  Co. v. -9 Brand 24 but  which may be compensatable, and i n  some circum- 

s t ances  is, i n  f a c t ,  compensatable beyond the scope of nuisance. The term is  

s a i d  t o  mean deprecia t ion  t o  land caused by what happens to  o t h e r  land, and 

when used i n  its o l d e r  sense,  embracing severence, i t  is  equivalient t o  the  

v i c t o r i a n  term - 'depreciat ion.  '25 

22. Ib id . ,  pp. 138-139, quoted i n  Davies, Law of Compulsory Purchase and 
Compensation, London, (Butterworths, 1975). 

23. Keith Davies, Law of Compulsory Purchase and Compensation, London, 
(Butterworths, 1975). p. 168. 

25. Davies, p. 166. 



The i s sue  of compensation has been more con t rovers i a l  i n  cases where no 

land has been taken from the  claimant o r  the  deprecia t ion  of which he complains 

i s  caused by what is  done on land not  taken from him. Over the years  the  

f a c t s  of many of the  leading cases before  the  cour t s  were considered a s  

belonging t o  the  f i r s t  category. Consequently the t e s t  of compensation f o r  

i n j u r i o u s  a f  f ec t ion  was s a i d  t o  be defined by the  ' four  ru les '  i n  t h e  

McCarthy case t o  be discussed below. This was the  judgement of the  House 

of Lords i n  Metropolitan Board of Works v. M ~ C a r t h y . ~ ~  The case a rose  over 

the  cons t ruct ion  of  the Victoria@ Embankment bu t  the  compulsory purchase 

took no land from the  claimant. The const ruct ion  of the  embankment r e su l t ed  

i n  the  blocking and des t ruct ion  of Whi tef r iars  dock - a pub l i c  dock very 

c lose  t o  t h e  claimant 's  business premises where he traded and so ld  bui ld ing 

mater ia ls .  A s  a r e s u l t  of t h e  dock being destroyed the p l a i n t i f f ' s  premises 

became permanently damaged and diminished i n  value. He argued t h a t ,  n o t  

only was he a f fec ted  a s  an" ordinary member of the publ ic  using the  highway, . 
b u t  t h a t  the  value of h i s  business premises had depreciated because o t h e r  

modes of access were less convenient. H i s  r i g h t  t o  compensation f o r  

deprecia t ion  t o  h i s  premises was upheld. 

It was pointed o u t  t h a t  t h i s  case was equivalent  t o  an e a r l i e r  decis ion  

i n  Chamberlain v. West End of London and Crystal,  Palace Rail Co., 2 7  i n  

which the  railway company blocked an e x i s t i n g  publ ic  road and d ive r t ed  i t  t o  

a new bridge which they b u i l t  wi th in  t h e i r  s t a t u t o r y  powers. The p l a i n t i f f ' s  

26. (1874), L.R. 7 H.L. 243. 



land was s i t u a t e d  on a  por t ion  of the o ld  road which was converted i n t o  a  

cul-de-sac. A s  a  r e s u l t  he succeeded i n  claiming f o r  the  deprecia t ion  t o  

h i s  land,  

I n  comparing t h e  two cases ~ a v i e s , ~ ~  i n d i c a t e s  t h a t  t h e  anology is  with 

t o r t ,  n o t  s t r i c t l y  p r iva te  nuisance a s  such bu t  with pub l i c  nuisance 

p r i v a t e l y  act ionable.  This is made poss ib le  because the obs t ruc t ion  of 

t h e  highway resu l t ed  i n  l o s s  and damage pecu l i a r  t o  t h e  p l a i n t i f f ,  over and 

above t h a t  su f fe red  by o the r  members of  the general  public .  It should be 

recognized, however, t h a t  the  p l a i n t i f f  can only claim compensation f o r  

i n j u r i o u s  a f f e c t i o n  i n  such a case i f  the  p a r t i c u l a r  l o s s  is t o  land value, 

no t  a  t r a d e  l o s s  o r  any o t h e r  kind of  damage which i n  p r i n c i p l e  could j u s t i f y  

an ac t ion  i n  t o r t .  2 9 

The Four Rules of The McCarty Case 

I f  a  claim f o r  in ju r ious  a f f e c t i o n  passes each of the  four  r u l e s  l i s t e d  

below, then the  r i g h t  t o  compensation is  es tabl i shed.  I f  i t  f a i l s  t o  pass 

any one of them, there  can be no t i t l e  t o  compensation even though i n  some 

cases a  r i g h t  of ac t ion  may e x i s t  a t  common law. The ' four  r u l e s '  a r e  a s  

follows : 

(1) The in ju ry  complained of must r e s u l t  from some 

a c t  made lawful  by the  acquir ing  body's s t a t u t o r y  powers. 

(2) The in ju ry  must be such a s  would have been act ion- 

able  but  f o r  s t a t u t o r y  powers. 

28. Supra note  23. 

29. This d i f ference  a r i s e s  from the "~cCarthy" ru les .  



(3)  The in ju ry  complained of must be an in ju ry  t o  

land not  merely a personal i n  jury o r  an in ju ry  t o  

trade. 

( 4 )  The i n j u r y  must a r i s e  from the  execution of 

the  works and not  from t h e i r  subsequent use. 

I n  deciding on these r u l e s  the  fol lowing statement was he ld  by the  

House of Lords t o  be a sound d e f i n i t i o n  of the  circumstances i n  which 

compensation might be payable under s e c t i o n  68 of the  1845 Act. 30 

Where by the  construct ion of the  works there  is a physical  
in te r fe rence  with any r i g h t ,  pub l i c  o r  p r iva te ,  which owners 
o r  occupiers of property a r e  by law e n t i t l e d  t o  make use of 
i n  connection with such property,  and which gives an add i t iona l  
market value t o  such property, a p a r t  from the uses t o  which any 
p a r t i c u l a r  occupier  o r  owner might put  i t ,  there  is a t i t l e  t o  
compensation i f ,  by reason of such in te r fe rence ,  the  property,  
a s  such, is  lessened i n  value. 

Nearly a hundred years  l a t e r ,  i n  a noteworthy case involving Edwards v. 

Minis ter  of ~ r a n s ~ o r t ~ l  where land was compulsorily acquired f o r  a new trunk 

road, including a small quant i ty  from t h e  g r o d d s  of the  p l a i n t i f f ' s  house. 

I t  was held  by the  Court of Appeal t h a t  the  taking of land from t h e  claimant 

was not  re levant  t o  a claim f o r  i n j u r i o u s  a f fec t ion  i n s o f a r  a s  the l a t t e r  

a rose  from what w a s  done on land not  taken from him. This i n t e r p r e t a t i o n  

of sec t ion  68 of the  1845 Act r e fe r red  t o  above, was held t o  be appl icable  

t o  any in ju r ious  a f fec t ion  a r i s i n g  on land not taken from the  claimant 

30. See Sylvain Mayer, The Lands Clauses Consolidation Act, 1845: 
A Code of the Law of Compensation, (London, Sweet & Maxwell, 1903). 

31. ( l964),  2 Q.B. 134. 



whether o r  no t  o the r  land had, i n  f a c t ,  been taken from him f o r  the  author- 

i zed  p r o j e c t ,  and was not  r e s t r i c t e d  t o  cases  where no land was taken from 

him f o r  the  projec t .  Fortunately t h e  judgenent i n  the  Edwards case  w a s  

disposed of  by sec t ion  44 of t h e  Land Compensation Act 1973, 32 which provides 

a s  fol lows : 

' (1) Where land is  acquired o r  taken from any person f o r  the  
purpose of works which a r e  t o  be s i t u a t e d  p a r t l y  on t h a t  land 
and p a r t l y  elsewhere, compensation f o r  i n j u r i o u s  a f f e c t i o n  of 
land re ta ined  by t h a t  person s h a l l  be assessed by reference 
t o  the  whole of t h e  works and not  on1 the  p a r t  s i t u a t e d  on 
the  land acquired o r  taken from him. t33 

Applying The McCarthy Rules 

In  Clawes v. Staf  fo rdsh i re  P o t t e r i e s  Waterworks Co. , 34 the water  company 

fouled a s tream beside which they had compulsorily acquired land f o r  a water- 

works. I t  was held  t h a t  t h e i r  s t a t u t o r y  au thor i ty  d id  not  extend t o  doing 

t h a t ,  and so  i t  m u s t  be remedied by an ac t ion  i n  t o r t ,  not a claim f o r  

c ~ m p e n s a t i o n . ~ ~  An e s s e n t i a l  element i n  t h i s  case was pointed out  by 

~ a v i e s ~ ~  who noted t h a t  the  r a t e r  company would have been l i a b l e  i n  t o r t  

n o t  because they fouled the  stream but because the  cour t  in fe r red  t h a t  the  

fou l ing  was an avoidable consequence of t h e i r  exerc ise  of the  s t a t u t o r y  

a u t h o r i t y  conferred upon them and therefore  u l t r a  v i res .  

32. See W.G. Nutley & C.H, Beaumont, Land Compensation Act, 1973. (London, 
Butterworths, 1974). 

33. Ibid.  Also c i t e d  i n  Davies, supra note 23. 

34. (1872) , 8 Ch. App. 125. 

35. See a l s o  Imperial  Gas Light & Coke Co. v. Broadbent ( l869) ,  7 H.L. 600. 

36. Supra note  23. 



On t h e  o t h e r  hand i f  exper t  evidence had l e d  the  court  t o  conclude that  

the  foul ing  was unavoidable the  reasoning of the  House of Lords i n  the  Brand - 
case would mean t h a t  i t  w a s  within the  s t a t u t o r y  au thor i ty  and Consequently 

f r e e  of l i a b i l i t y  i n  t o r t .  But i f  the  promoters d id  not  requi re  s t a t u t o r y  

au thor i ty  perhaps because they were n o t  a company bu t  a group of ind iv idua l s  

se rv ing  a wealthy landowner who acquired the  land p r i v a t e l y  and employed them 

t o  cons t ruct  a water works f o r  h i s  use, he  and they would have been l i a b l e  

i n  t o r t  because they fouled the  stream, regardless  of avo idab i l i ty ,  3 7 

Another test of the  ' ru le s '  occurred i n  Ricket v. Metropolitan Rai l  Co. 3 8 

i n  which the  House of Lords refused t o  allow compensation f o r  l o s s  of t rade ,  

even though such l o s s  could be found ac t ionable  in t o r t ,  a s  pub l i c  nuisance 

p r i v a t e l y  ac t ionable ,  based on the  a u t h o r i t y  i n  Wilkes v. Hegerford Market 

Much of the  controversy d id  arise over rule (4) s ince  the  l o s s  must be 

caused by the  execution of the  works and no t  by t h e  use of the  land a f t e r  

t h e  p r o j e c t  is completed. I n  o the r  words, compensation may be payable i f  

the  deprecia t ion  is caused by a c t u a l l y  bu i ld ing  a road o r  railway but not  

i f  i t  is caused by l a t e r  use of t h a t  road o r  railway by t r a f f i c .  This 

r u l e  was i n  e f f e c t  l a i d  down by a majori ty of  the  House of  Lords in  the  

Brand case  a s  a s t r a i g h t  quest ion of i n t e r p r e t i n g  the  term i n j u r i o u s  a f f e c t i o n  

by the  execution of the  works i n  s e c t i o n  68 of the 1845 A c t .  Lord Cairns 

urged a l i b e r a l  i n t e r p r e t a t i o n  of those words t o  cover subsequent use a s  w e l l  

b u t  o t h e r s  held t o  a r e s t r i c t i v e  i n t e r p r e t a t i o n .  

37. This p r i n c i p l e  was f u r t h e r  expressed by Lord Blackburn i n  Geddis V. 

Bann Reservoir P roper t i e s  (18781, 3 App. Cas. 435. 

38. ff867), L.R. 2 H.L. 175. 



In the Edwards case discussed above, the claimant's loss  of amenity 

resu l t ing  from noise, l i g h t s  and other  in jur ious  affect ion cawed by 

t r a f f i c  using the new trunk road w a s  held not campensable, i n  consequence 

of rule  (4) regardless of the depreciation i n  value to  h i s  house insofar  

a s  the trouble arose on land not taken from him. A s  Donovan, L.J. remarked, 

"regard must be had only to  things done on land taken from the (claimant) .l140 

A s imi la r  case Involved R. v. Mountford ex Parte London United Tram- 

ways (1901) Lrd. ,11 where a s t r i p  o i  a den t i s t ' s  garden was compulsorily 

acquired t o  widen a street. The claimant received compensation f o r  

in jur ious  affect ion inasmuch as the land taken from him became a public 

highway by inclusion i n  the pavement used by pedestrians. But compensation 

was refused f o r  

a t t r i bu t ab l e  to  

the s t r i p  taken 

tram l ines .  

the balance of the  depreciation of h i s  house because i t  was 

the use by the tramcars of land not taken from him s ince 

from h i s  garden became merely the new pavement and not the 

Depreciation by Use of Public Works 

During the century following the Braqd case i t  became apparent tha t  

claimants whose land was injur iously  affected because of what was done by 

the  acquiring au thor i t i es  on land not taken from them stood very l i t t l e  

chance of obtaining compensation unless the injury to  t h e i r  land canprised 

an interference with some other r i gh t  ex i s t ing  over the land taken. In  

many nuisance s i tua t ions ,  however, interferences with the p l a i n t i f f ' s  land 

40. Supra note 31. 

41. (k906), 2 K.B. 814. 



d i r ec t l y  is l i k e l y  t o  a r i s e  from use of the defendant's land ra ther  than the  

construction of works upon i t ,  as  i n  Halsev v. Esso ~ t d .  42 where fumes from 

the defendant's premises damaged the p l a i n t i f f ' s  property. 

In  order t o  get  around the a r t i f i c i a l  d i s t inc t ion  between "construction" 

and "use" of works established by the McCarthy rules  the Land Compensation 

Act 1 9 7 3 ~ ~  sought to  reform t h i s  area of the la*. This Act did not displace 

the doctrine i n  the Brand case and the four rules  i n  the *Carthy case, but 

ins tead recognized a new type of compensation referred t o  as "Cornpensstion 

fo r  Depreciation t o  Public Works". Since the  McCarthy ru les  are  s t i l l  law, 

there is an overlap with the new Act which provides expressly f o r  compen- 

sa t ion  i n  cases of depreciation caused by use of works. 

Commenting on the s t a t e  of a f f a i r s ,  Davies remarks tha t  " th i s  

convenient d i s t r ibu t ion  of remedies is rough and ready not careful ly  devised, 

and s o  there w i l l  still be many cases of genuine loss  i n f l i c t e d  on owners 

without any r igh t  of redress. 1'44 

The problem seems t o  have been recognized by the Act since sect ion (1) 

openly concedes tha t  t h i s  kind of l o s s  l i e s  within the same a rea  a s  the t o r t  

of nuisance, because i t  r e s t r i c t s  l i a b i l i t y  to cases where there  is express 

o r  implied immunity. In  addit ion,  section 17 s t a t e s  that  i f  such immunity 

is  denied s o  that  a claim of compensation f a i l s ,  tha t  immunity cannot 

thereaf te r  be asserted so a s  to defeat  a claim i n  nuisance. 45 

42. (1961), 2 A l l  E.R. 145. 

43. Supra note 32. 

44. Davies, p. 179. 

45. Ibid.,  p. 181. 



The Right t o  Compensation - The U.S. Experience 

The choice of l ega l  too ls  t o  implement po l ic ies  and programs aimed a t  

coping with the growing enthusiasm fo r  improving the qual i ty  of the environ- 

ment has become a matter of major concern t o  lawmakers, administrators and 

the public i n  general. The course of act ion of ten pursued by governments 

has been i n  the form of e i t h e r  regulating the use of the  land i n  question 

through the police power o r  acquiring i t ,  o r  property r igh ts  therein through 

the  power of eminent domain. Whereas the police power merely r e s t r i c t s  

property uses i n  the exercise of the S ta te ' s  power t o  protect  some acknow- 

ledged public i n t e r e s t  such a s  the public health,  sa fe ty  o r  welfare, eminent 

domain has been described a s  the "power of the sovereign t o  take property 

f o r  public use without the owner's consent. '46 

Since t h e  choice of eminent domain o r  the police power determine whether 

o r  not compensation ought t o  be paid, the question a t  i ssue is where t o  draw 

the l ine .  One wr i te r  points out that  much of the writ ings on the  police 

power and eminent domain view them as  being malleable, capable of being 

extended o r  shaped i n  response t o  the pressure of circumstances s o  tha t  one 

generation's power t o  regulate land uses may d i f f e r  from tha t  of its pre- 

decessors a s  well a s  i ts  successor^.^^ Netherton cautions that  while t he  

Anglo-American l ega l  sys t e m  has a mechanism for  evolutionary growth, t h i s  

mechanism depends on a c lear  understanding of ,  and respect  f o r  ce r ta in  broad 

46. Ross D. Netherton, "Implementation of Land Use Policy: Police Power 
Y. Eminent ~omain", Land and Water Law Review, Vol. 3, 1968, p. 38. 

47. Ibid. ,  p. 34. 



pr inc ip les  which comprise the  cons t i  tu t iona l  framework of police power and 

eminent domain. Within the scope provided by these broad pr inciples  of law 

spec i f i c  applications of the power t o  regulate o r  acquire land may vary i n  

response t o  circumstances. Thus what appears a t  f i r s t  impression t o  be an 

erosion of the bas ic  pr inciples  turns out t o  be log ica l  modifications and 

adaptation of the doctrine within the range of these principles.  

Attempts t o  separate the pol ice  power and eminent domain go back over 

many years. Another aspect of the  police power, wider than tha t  described 

above has been recognized by Freund more than seventy years ago and i t  

seem t o  have become pa r t  of the now current doctrine. It runs as follows: 

"The s ta te . .  .exercises its compulsory powers fo r  the 
prevention and ant ic ipat ion of wrong by narrowing common 
law r igh ts  through conventional r e s t r a i n t s  and posi t ive  
regulations which are  not confined to  the  prohibit ion of 
wrongful acts .  It is t h i s  l a t t e r  kind of s t a t e  control  
t ha t  const i tu te  the essence of the police power. The 
maxim of t h i s  power is tha t  every individual m u s t  submit 
t o  such r e s t r a i n t s  i n  the exercise of h i s  l i b e r t y  o r  of 
h i s  r igh ts  of property as  may be required t o  remove o r  
reduce the  danger of the abuse of these r igh ts  on the tgrt 
of those who are  unskil led,  ca re less  o r  unscrupulous." 

According to  t h i s  view, the power t o  regulate pr ivate  property extends 

beyond the point of merely preventing appropriation of o r  in jury to  property 

which belongs t o  the  public, and includes r e s t r i c t i on  of uses of pr ivate  

property which adversely a f f e c t  the  public i n t e r e s t  i n  any and a l l  i ts  forms. 

In  addf t ion i t  holds tha t  regulation may be applied i n  ant ic ipat ion of danger, 

and is  not confined t o  correcting ex is t ing  injury. The inherent capacity of 

the police power t o  adapt t o  new community needs a s  they emerge was emphasized 

18. Emst Freund, The Police Power Public Policy and Consti tutional 
~ i g h t s  (Chicago, Callaghan & Coo, 1904), c i t ed  by Netherton. Supra note 
46, p. 36. 



by Jus t i ce  Holma i n  Noble S ta te  Bank v. ~ a s k e 1 1 ~ ~  where he declared tha t  

"the police power extends to a l l  the great  public needs.. . . It may be put 

fo r th  i n  a i d  of what is sanctioned by usage o r  held by the prevail ing morality 

o r  strong and predominant opinion t o  be great ly  and i l m d i a t e l y  necessary to  

the public welfare. 1 t 5 ~  

Today i n  both s t a t u t e  and common l a w  several  instances can be c i ted ,  

marking the  expansion of what Powell has cal led "social  welfare pol ice  power" 

with respect  to land use. H i s  reasoning rests on the  notion t h a t  assurance 

t o  a landowner tha t  other property i n  h i s  v i c in i t y  would not  be devoted 

t o  the  prescribed undesirable uses normally compensated him su f f i c i en t ly  f a r  

complying with the r e s t r i c t i on  of h i s  own freedom t o  devote h i s  own lend to  

any use he pleased. 

required to  bear h i s  

welfare. 

It is th i s  area 

When compensation seemed inadequate the individual is 

l o s s  as  a reasonable contribution t o  the communal 

of the police power's posi t ive  gspects that  the  l i n e s  of 

d i s t inc t ion  

pat terns  to  

of land use 

sa t ion  w i l l  

become blurred, and courts  have had trouble developing consistent  

describe these s i t ua t i ons  i n  which non-compensatable regulation 

w i l l  be permitted and those i n  which acquis i t ion with compen- 

be required. Accordingly when regulatory measures have been 

challenged a s  unconstitutional, courts have tended t o  limit the scope of t h e i r  

decisions t o  the issues and circumstances before them, declaring tha t  it  is  

impossible to draw-up a def in i t ive  list of the appl icat ionsof  the pol ice  power. 



A s  public programs involving regulation and acquisi t ion have expanded 

the scope of police power and eminent domain seem to  become increasingly 

more indistinguishable. The l a t e  nineteenth century wri t ing of Lewis o f f e r s  

the  following theory of the  police power and eminent domain. 

"Everyone is bound to  use h i s  own property a s  not t o  
i n t e r f e r e  with the reasonable use and enjoyment by o thers  
of t h e i r  property. For a viola t ion of t h i s  duty the law 
provides a c i v i l  remedy. Besides t h i s  obligation,  which 
every property owner is under t o  the owners of neighbouring 
property, he is a l so  bound to  u s e  and enjoy h i s  own so  a s  
not t o  i n t e r f e r e  with the general welfare of the commmity 
i n  which he l ives .  . . .Whatever r e s t r a i n t s  the l eg i s l a tu re  
imposes on the  use and enjoyment of property within the  
reason and pr inciple  of t h i s  duty, the owner must submit 
to ,  and f o r  any inconvenience o r  loas  which he susta ins  
thereby, he is without remedy .... But the moment the  legis-  
l a t u r e  passes beyond mere regulation,  and attempts t o  deprive 
the individual oflhis property, then the a c t  becomes 
eminent domain. '' 

This d i s t inc t ion  is easy t o  s t a t e  but an examination 

court decisions over the  years has revealed that  no ready 

one of 

of some important 

jud ic ia l  formula 

e x i s t s  f o r  determining where "regulation" - the key element of the  pol ice  

power must be equated with an outr ight  "taking" of property f o r  which 

compensation is due. Mareover, i t  has been argued that  the jud ic ia l  theor ies  

i n  t h i s  area  a r e  not  always consistent  .52 This has resul ted i n  four theories 

being advanced fo r  deciding when, i n  the  opinion of the courts a taking is  

sa id  t o  have occured. Each theory is discussed below, 

51. J. Lewis, Eminent Domain, Vol. 6(2d, ed.), New Yori, 1900, Quoted i n  
Netherton, p. 41. 

52. See J.L. Sax, "Takings and the Police Power", 74 Yale L. J. 36 
(1964) and F.I. Michelman, "Property U t i l i t y  and Fairness: Comments on the 
Ethical  Foundations of Ju s t  Compensation ~ a w , "  80 Harv. L. Rev. 1165 (1967). 



The Physical Invasion Theory 

This theory seems tai lored t o  s i t ua t i ons  involving outr ight  confiscation 

of an individual 's  property by the government o r  agents act ing on its behalf. 

When owners of pr ivate  property a re  compelled t o  t ransfer  t i t l e  over to  the  

government i t  ought t o  be the  case t ha t  compensation follow as  a matter of 

r i gh t ,  thus es tabl ishing a c l ea r  case of eminent domain. But the s h o r t f a l l  

of t h i s  theory is soon recognized a s  one attempts t o  generalize i t  from a 

s u f f i c i e n t  test of taking i n t o  a necessary t e s t  because the ac tua l  t ransfer  

of t i t l e  is not always necessary i n  order t o  appropriate a l l  the  use of a 

person's property. 

An example t o  t h i s  e f f e c t  was provided by an ear ly  Supreme Court decision 

involving Pumpelly v. Green Bay ~ompany'~ where i t  was agreed tha t  a taking 

had occurred when the p l a i n t i f f ' s  land was flooded i n  accordance with a s t a t e  

l a w  providing f o r  the construction of dams fo r  the purpose of flood control. 

The court explained : 

It would be a very curious and unsatisfactory r e su l t  i f  i n  
construing a provision of const i tu t ional  law, always under- 
stood to  have been adopted fo r  the  protection and secur i ty  
to  the s igh ts  of the  individual as  against  the government, 
and which has received the  condemnation of j u r i s t s ,  s ta tes -  
men and commentators a s  placing the j u s t  pr inciples  of the 
conmoon law on tha t  subject  beyond the power of ordinary 
l eg i s l a t i on  t o  change o r  control  them i t  s h a l l  be held tha t  
i f  the government r e f r a i n  from the  absolute conversion of 
r e a l  property to  the  uses of the public i t  can destroy its 
value en t i re ly ;  can i n f l i c t  i r reparable  and permanent in jury  
t o  any extent;  can, i n  e f f e c t ,  subject  i t  t o  t o t a l  destruction 
without making any compensati on, because i n  the narrow sense 
of the word, i t  is not  taken f o r  public use. Such a construction 
would pervert  the cons t i  tut ional  provision i n t o  a r e s t r i c t i on  



upon t h e  r i g h t s  of the c i t i z e n  as  those r i g h t s  stood a t  
common law, ins tead  of the  government, and make i t  an 
au thor i ty  f o r  invasqgn of p r iva te  r i g h t  under the p re tex t  
o f  the  pub l i c  good. 

Based on t h e  decision i n  t h i s  case i t  becomes apparent t h a t  t h e  c e n t r a l  

core  of  t h i s  theory lies not  i n  an a c t u a l  tbansfer  of t i t le ,  but  i n  the 

p h y s i c a l  appropriat ion o r  invasion of  r i g h t s  once held  by the  owner i n  t h e  

use and enjoyment of h i s  property. 

The Nuisance Abatement Theory 

This  theory at tempts t o  e s t a b l i s h  i f  compensation ought t o  be paid  by 

i n q u i r i n g  whether a  p a r t i c u l a r  r e s t r i c t i o n  merely forbids  conduct t h a t  is  

harmful t o  the  pub l i c  o r  whether i t  seeks t o  b e n e f i t  the  publ ic  good a t  

the  expense of p r iva te  property owners. An i l l u s t r a t i o n  of t h i s  type of 

reasoning is provided i n  the case of Mu&= v. ~ a n s a s ~ ~  where the  Supreme 

Court upheld a Kansas ordinance forbidding the manufacture and s a l e  of 

i n  t a x i c a t i n g  l iquors  without compensating the  e x i s t i n g  brewery owners f o r  

t h e  r e s u l t i n g  ru in  t o  t h e i r  business. I n  explaining why compensation was 

n o t  due i n  t h i s  case a s  opposed t o  the  decision i n  the Pumpelly case t h e  

cour t  ru led  t h a t  t h e  p r inc ip les  i n  t h e  Pumpelly case have no appl ica t ion  

t o  the  Mugler case. I t  w a s  he ld  tha t :  

The quest ion i n  Pumpelly arose under eminent domain while 
the  quest ion now before  us a r i s e s  under what a r e  s t r i c t l y  
t h e  po l i ce  power of the s t a t e ,  exer ted  f o r  the  protec t ion  
of t h e  hea l th ,  morals and s a f e t y  of  the people. That was 

54. Ib id . ,  p. 177. 

55. 123  U.S. 623 (1887). 



a case i n  which there  was a permanent f looding of p r i v a t e  
property,  physical  invasion of  the  real e s t a t e  of the p r iva te  
owner, and a p r a c t i c a l  o u s t e r  of h i s  possession. H i s  property 
w a s  i n  e f f e c t  required t o  be devoted t o  the  use of he  publ ic  
and consequently , he was en t i t l e d  t o  compensation. 56  

The Mugler case was s a i d  t o  be governed by p r i n c i p l e s  t h a t  do n o t  

involve the  power of  eminent domain i n  the  exe rc i se  of  which p r i v a t e  

property may not  be taken f o r  publ ic  use without compensation. But when 

v a l i d  l e g i s l a t i o n  p roh ib i t s  the use of property i n  ways tha t  a r e  i n j u r i o u s  

t o  t h e  hea l th ,  morals o r  s a f e t y  of  the  community i t  cannot be i n  any j u s t  

sense be regarded a s  a taking o r  appropriat ion of property f o r  the  pub l i c  

b e n e f i t .  It was argued t h a t  such l e g i s l a t i o n  does not deprive the  owner 

of conrrol  over the  use of h i s  property f o r  lawful purposes, nor r e s t r i c t  

h i s  r i g h t  t o  dispose of i t ;  i t  is merely a declara t ion  by the  S t a t e  t h a t  i ts  

use by anyone, f o r  c e r t a i n  forbidden purposes, is p r e j u d i c i a l  t o  the  pub l i c  

i n t e r e s t .  J u s t i c e  Harlan remarked: 

The power which the s t a t e s  have of p roh ib i t ing  such use by 
ind iv idua l s  of t h e i r  property..  .cannot be burdened wi th  the  
condit ion t h a t  the  s t a t e  must compensate such individual  
owners f o r  pecuniary losses  they must s u s t a i n ,  by reason 
of t h e i r  n o t  being permitted by a noxious use of t h e i r  
property,  t o  i n f l i c t  i n j u t y  upon the community. The 
exerc ise  of the  po l i ce  power by the  des t ruct ion  of property 
which is  i t s e l f  a publ ic  nuisance, o r  the  p roh ib i t ion  of 
i ts  use i n  a p a r t i c u l a r  way, whereby i t s  value becomes 
depreciated,  i t  is  very d i f f e r e n t  from taking property f o r  
pub l i c  use. . . . i n  the  one case a nuisance only is abated; 
i n  the  o the r ,  upqffending property i s  taken away from an 
innocent owner. 

56. Ib id . ,  p. 667. 

57. Ibid., pp. 668-669. 



Harlan went on t o  point  out t h a t  when the defendants purchased o r  

erec ted  t h e i r  breweries the laws of the  s t a t e  d i d  not  forbid  the  manufacture 

of in tox ica t ing  l iquors .  But the  S t a t e  d id  n o t  thereby give any assurance 

o r  come under any ob l iga t ion  t h a t  its l e g i s l a t i o n  upon t h a t  s u b j e c t  would 

remain unchanged. 

The theory seems t o  suggest  t h a t  compensation ought n o t  t o  be  paid  

where property is  used i n  ways harmful t o  the  publ ic  who then acts t o  p r o t e c t  

i t s e l f .  I t  presupposes t h a t  t h e  ind iv idua l  whose property is being 

regulated is somehow t o  blame f o r  t h e  harm caused by h i s  a c t i v i t i e s  and 

therefore is no t  e n t i t l e d  t o  compensation f o r  any economic loss .  Once we 

s t a r t  applying based on t h i s  premise i t  becomes d i f f i c u l t  to decide where t o  

s top  s ince  the  use made of p r iva te  property may be p e r f e c t l y  l e g a l  when i t  

began, only t o  be declared a  nuisance becawe  of changing condit ions.  This 

i s  dis turbing because the  law of nuisance r e j e c t s  "coming t o  the nuisance" 

as a defence so  t h a t  property owners may be forced t o  bear  the  r e s u l t i n g  

losses  f o r  the  pub l i c  good. 

The Balancing Theory 

The essence of t h i s  test of taking is explained by the  decis ion  i n  

Rochester Business I n s t . ,  Inc. v. City of ~ o c h e s t e r ~ ~  i n  which the  cour t  reason- 

ed t h a t  the  i s sue  of deciding whether a  p a r t i c u l a r  governmental r e s t r i c t i o n  

amounts t o  a c o n s t i t u t i o n a l  taking is a  quest ion re ly ing  upon t h e  p a r t i c u l a r  

circumstances of each case and requ i res  balancing i n t e r e s t s  between the  

general  publfc welfare and t h e  ex ten t  of diminution i n  property value. A t  



f i r s t  glance the  test seems t o  have g r e a t  p o t e n t i a l  s ince  it can be applied 

t o  almost any government a c t i v i t y ,  But i t  does no t  go f a r  enough i n  specify- 

ing  how t o  determine whether o r  not t o  provide compensation. As was noted i n  

the judgement i n  Pennsylvania Cosl v. Mahon5' (discussed below) only a d i f f e r -  

ence i n  degree e x i s t s  between non-coatpensatable damage t o  a 

under t h e  pol ice  power 

of eminent domain. 

A f u r t h e r  problem 

diminution of property 

and a deprivation of property r i g h t s  

with the theory as i t  r e l a t e s  t o  the  

value was i l l u s t r a t e d  i n  t h e  case of 

property owner 

under the  power 

aspect  of 

U.S. v. Central  - 
Eureka Mining ~ 0 . ~ '  where t h e  War Production Board issued an order requir ing 

non-essential gold mines t o  cease operating. I t  was recognized tha t  ac t ion  

i n  the form of regula t ion can diminish the value of property t o  such an 

ex ten t  a s  to c o n s t i t u t e  a taking. Y e t  i t  was decided tha t  the  mere f a c t  

t h a t  regulat ion deprives the property owner of the  most p r o f i t a b l e  uses of 

h i s  property is not  necessar i ly  enough t o  e s t a b l i s h  the  owner's r i g h t  t o  

compensation. 

The Diminution i n  Value Theory 

This theory has influenced j u d i c i a l  opinions on t h e  taking i s s u e  and 

land-use regulat ion more than any of the  foregoing theor ies .  In applying t h i s  

test t h e  major considerat ions appear t o  be how much economic l o s s  the 

claimant s u f f e r s  and what use remains of h i s  property. The decision i n  

Pennsylvania Cosl Co. v. Mahon62 seems t o  suggest tha t  a d r a s t i c  reduction - 

59. 260 U. S. 393 (1922). 

60. 357 U. S. 155 (1958). 

61. Ibid., p. 168. 

-62. 260 U.S. 393 (19229. 
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i n  t h e  economic value of property makes compensation mandatory. The case 

had involved a s t a t u t e  p roh ib i t ing  the  mining of  coal  i n  sucha  way t h a t  

would weaken the  su r face  s t r u c t u r e s  above on which homes, publ ic  bui ld ings  

and streets had been b u i l t .  I n  expla in ing why the  coal  companies were 

e n t i t l e d  t o  compensation f o r  t h e i r  l o s s  of d n i n g  r i g h t s ,  J u s t i c e  Holmes 

he ld  that63 

. . . the  po l i ce  power should have limits and one f a c t  f o r  
cons idera t ion  i n  determining such l i m i t s  is the  ex ten t  of 
diminution. When i t  reaches a c e r t a i n  magnitude, i n  most, 
i f  n o t  a l l  cases,  there  must be an exe rc i se  of eminent 
domain and compensation t o  s u s t a i n  t h e  act....The general  
r u l e ,  a t  l e a s t ,  is t h a t  while property may be regulated t o  
a c e r t a i n  ex ten t ,  i f  regula t ion  goes too f a r  i t  w i l l  be 
recognized a s  a taking. 

Like the  o t h e r  theorfes  discussed above, t h i s  theory f a i l s  t o  s a t i s f y  

the  test of necess i ty  a s  w e l l  as suff ic iency.  In add i t ion ,  i t  is n o t  

e a s i l y  reconciled with the nuisance abatement theory because with respect  

t o  t h a t  theory the  cour t s  have always upheld l e g i s l a t i o n  p roh ib i t ing  a 

'nuisance' even though t h i s  may r e s u l t  i n  economic ru in  t o  the  defendant ' s 

property,  

Delivering a d issent ing  opinion i n  the  above case, J u s t i c e  Brandeis 

centred h i s  opinion on the  nuisance abatement theory r a t h e r  than 0x1 a 

diminution i n  value test. He reasoned thus: 

Every r e s t r i c t i o n  upon t h e  use of property,  imposed i n  t h e  
exe rc i se  of the po l i ce  power, deprives the owner of  some 
r i g h t  the re to fo re  enjoyed, and is, i n  t h a t  sense, an abridge- 
ment by the  sha te  of r i g h t s  and p roper t i e s  without making 
compensatiori'. But r e s t r i c t i o n  imposed t o  p r o t e c t  t h e  pub l i c  
hea l th ,  s a f e t y ,  o r  morals from dangers threatened is not  a 
takirlg. The r e s t r i c t i o n  here  i n  quest ion is merely t h e  

63. Ibid., pp. 413, 415. 



proh ib i t ion  of a noxious use. . . .Whenever the  use prohibi ted  
ceases t o  be noxious - a s  i t  may because of f u r t h e r  change i n  
l o c a l  o r  s o c i a l  condit ions - t he  r e s t r i c t i o n  w i l l  have t o  be 
removed, and the  owner w i l l  again be f r e e  t o  enjoy h i s  property 
as heretofore.  The r e s t r i c t i o n  upon the  use of t h i s  property 
cannot, of  course, be imposed, unless  its purpose is 
t o  p r o t e c t  t h e  public .  

Brandeis held f u r t h e r  t h a t  the  r e s t r i c t i o n  destroyed e x i s t i n g  r i g h t s  

of property and contrac ts .  H e  a l s o  noted t h a t  values a r e  r e l a t i v e  and 

t o  consider  the  value of the  coal  kept  i n  place by the  r e s t r i c t i o n  would 

a l s o  requ i re  comparing i t  with the  value of a l l  o the r  p a r t s  of the  land. 

Thus the  r e s u l t  one obta ins  would depend upon whether one merely c a l c u l a t e s  

the  value of  the  unaccessible coal  o r  goes f u r t h e r  and compare t h a t  value 

with the  t o t a l  value of the  property owned by the  mining company. I n  the  

f i r s t  ins tance  one may conclude t h a t  the  mining r i g h t s  were completely 

destroyed while i n  the second the  economic l o s s  r e l a t i v e  t o  t h e  t o t a l  value 

may be s o  small t h a t  i t  could be argued tha t  i t  i s  not  s i g n f i c a n t  enough 

t o  warrant compensation. 

Applying Holmes' approach i t  is  easy t o  s e e  t h a t  t h e  theory f a i l s  t o  

provide a c l e a r  guide t o  how much economic l o s s  is necessary before the  theory 

can be applied. H i s  explanation t h a t  a taking occurs whed the  diminution i n  

value reaches "a c e r t a i n  magnitude" o r  when regu la t ion  goes "too far"  leaves  

unresolved the  c r u c i a l  quest ion of how much is  too much. 

64. I b i d . ,  p. 417. 



CHAPTER I V  

P r i v a t e  Rights  and Compensation i n  B r i t i s h  Columbia 

Before d iscuss ing t h e  quest ion of compensation where no land has been 

taken from t h e  claimant, i t  is perhaps appropr ia te  t o  d iscuss  two common 

law r i g h t s  which a r e  s a i d  t o  have been abrogated by s t a t u t e  i n  B r i t i s h  

Columbia. These a r e  r i p a r i a n  r i g h t s  and p r e s c r i p t i v e  r i g h t .  L a t e r  i n  the  

chapter  s p e c i f i c  cases w i l l  be examined wi th  the  hope t h a t  the  decis ions  

w i l l  shed some l i g h t  on what f a c t o r s  determine whether o r  n o t  compensation 

ought t o  be paid  f o r  i n j u r i e s  r e s u l t i n g  from government ac t ion .  

Riparian Rights 

The two b a s i c  common law r i g h t s  of a r i p a r i a n  a r e  (1) a r i g h t  t o  make 

use i n  c e r t a i n  spec i f i ed  ways of the  water  flowing p a s t  h i s  land and (2) a 

r i g h t  t o  the flow undiminished. It has been argued t h a t  these  r i g h t s  a r e  

held by r i p a r i a n  landowners i n  B r i t i s h  Columbia t o  the extent  t h a t  they 

have no t  been taken away by l e g i s l a t i o n .  In  t r ac ing  the re levant  l e g i s l a t i o n  

from t h e  f i r s t  Water Act of 1865 and subsequent s t a t u t e s ,  W.S. Armstrong 

contends t h a t  the  only r i g h t s  which e x i s t  cu r ren t ly  a r e  those granted 

d i r e c t l y  by s t a t u t e  o r  l icence .  1 

In  1870 the provision was made t h a t  no one could acquire  an exclus ive  

r i g h t  t o  use water except under a s t a t u t o r y  water record,  and t o  t h i s  end 

Armstrong s t a t e s  t h a t  t h e  case of Martley v. carsonL s a t i s f i e d  the  Supreme 

1 William S. Arms  trong, "The B r i t i s h  Columbia Water Act: The End of 
Riparian Rights", U.B. C. Law Review, l(1962) , 583. 

2 (1889), 20 S.C.R. 6 3 4 .  



Court of Canada tha t  the  ex is t ing  l eg i s l a t i on  had qua l i f i ed  the  common law 

r igh t  of r ipar ian propr ie tors  by enabling a l l  persons, whether o r  not 

r ipar ians ,  t o  obtain a s ta tu tory  r ight  to  d ive r t  water f o r  agr icu l tu ra l  

o r  other  purposes. The provisions with respect  t o  previous provincial  

s t a t u t e s  were combined i n t o  one comprehensive enactment under the Water 

3 Clauses Consolidation Act 1897 which provided tha t  the r i gh t  t o  use 

"unrecorded watergt4 was t o  be vested i n  t he  provincial  Crown. It a l so  

s t a t ed  tha t  no person could d iver t  o r  appropriate water except under and 

i n  accordance with the provisions of a provincial  Act. Exceptions were 

made regarding appropriations f o r  domestic use and stock sttpply t o  the 

extent  t ha t  they could be s a t i s f i e d  from water vested i n  the Crown t o  

which the public had access. 

The e f f e c t  of t h i s  Act on r ipar ian r igh ts  was considered i n  Esquimalt 

5 Waterworks Co, v. City of Victoria by Duff, J., who said:  

... i t  cannot, I think, be maintained tha t  i t  does not in- 
d i r ec t l y  i n t e r f e r e  i n  a most subs tan t ia l  way with pre- 
ex i s t ing  r ipar ian r igh ts ;  but i t  is  no t ,  I think, necessary 
to  conclude t h a t  the Act. . .abrogates those r ights .  6 

3 R.S.B.C. 1897, c. 190. 

4 R.S.B.C. 1897, c. 190, s. 2. "Unrecorded water" s h a l l  mean a l l  water 

which fo r  the time being is not held under and used i n  accordance with a record 

under the Act, o r  under the Acts repealed hereby, o r  under specia l  grant by 

Public o r  Private Act, and s h a l l  include a l l  water fo r  the t i m e  being unappro- 

p r ia ted  or  unoccupied, o r  not used f o r  a benef ic ia l  purpose (c i ted  i n  Armstrong, 

p. 584). 

5 (1906), 1 2  B.C.R. 302. 



This view was not shared by the Privy Council i n  Cook v. City of Vancouver 7 

as  i t  refused t o  pronounce an opinion regarding the continued existence of 

the r i gh t  of a r ipar ian  owner t o  make use of the water flowing pas t  h i s  

land without in te r fe r ing  with s ta tu tory  water r igh ts  of others ,  but  s t a t ed  

tha t  the  common law r ipar ian r igh t  to  the undiminished flow of such water 

had c lear ly  been taken away by leg is la t ion .  

A fu r ther  provision was made i n  the Act of 1909 wbich replaced the one 

of 1897 and a clause was included to  save the r igh t  of a r ipar ian owner t o  

use water f o r  domestic purposes. This Act remained i n  force u n t i l  1925 

when an amendment was inser ted,  providing that :  

The property i n  and the r igh t  t o  the use of a l l  the  
water a t  any time i n  any stream i n  the  Province is 
fo r  a l l  purposes vested i n  the Crown i n  t he  r i gh t  of 
the Province, except only i n  so  f a r  as pr ivate  r i gh t s  
therein have been established under specia l  Acts o r  
under l icences issued i n  pursuance of t h i s  o r  some 
former Act re la t ing  to  the use of water. It s h a l l  not ,  
however, be an offence f o r  any person to  use fo r  dom- 
e s t i c  purpose any unrecorded w e t  r t o  which there is 
lawful public o r  pr ivate  access. b 

In l i k e  manner, the e f f e c t  of t h i s  amendment was considered i n  

Johnson v. Andersonl0 by Fisher, J . ,  who concluded tha t  i n  s p i t e  of the 

amendment, a r ipar ian owner s t i l l  had the r igh t  t o  make use of the water 

fbwing  by h i s  land a s  long a s  i n  doing so he did not i n t e r f e r e  with 

recorded water r igh ts  of others. The dispute was between a non-license 

7 (1912) 17 B.C.R. 477. 

8 S.B.C. 1909, c. 58. 

9 S.B.C. 1 9 2 5 , ~ .  6 1 , s .  3. 

10 (l936), 51 B.C.R. 413. 



holding r ipa r i an  owner and a l icenced defendant who was making unauthorized 

use of the  water. The cour t  held t h a t  u n t i l  records o r  l i cences  have been 

granted f o r  a l l  water flowing by o r  through land,  a r i p a r i a n  owner s t i l l  

has the  r i g h t  t o  use water flowing by h i s  land s u b j e c t  t o  any r i g h t s  granted 

by s t a t u t e .  It was f u r t h e r  held t h a t  the  Act i n  its amended form did not  

abrogate those r i g h t s  t o  such an ex ten t  t h a t  the  r i p a r i a n  owner has no 

remedy aga ins t  a wrongful and unauthorized d ivers ion  which deprives him 

of the  opportunity he would atherwise have t o  use water f o r  domestic purposes 

without committing an offence. The defendants were ordered t o  demolish 

t h e  works which i n t e r f e r e d  with the  stream i n  quest ion and an in junc t ion  

was granted. The P l a i n t i f f  was a l s o  ordered t o  demolish a dam erec ted  by 

him which had i n t e r f e r e d  with the defendants '  water  r i g h t s .  

The defendants contended t h a t  they d id  n o t  d i v e r t  the  flow but  only 

cleaned our what they c a l l e d  the  w e s t  branch of the  stream s o  t h a t  the  

water  could flow more f ree ly .  But Martin, J., held t h a t  they had wrongfully 

and unlawfully d iver ted  the  course and flow of the stream, the  n a t u r a l  course 

of which flowed through the  farm lands occupied by the  p l a i n t i f f  and owned 

t o  the  ex ten t  t h a t  he was using and re ly ing  on the  water a t  l e a s t  f o r  domestic 

and s tock  watering purposes. 

According t o  Armstrong s ince  the  above case the re  have been no decis ions  

i n  B r i t i s h  Columbia i n  which the  continued exis tence  of common law r i p a r i a n  

r i g h t s  have been considered. Nevertheless he argues t h a t  the  decis ion  by 

Fisher ,  J.,  cannot be j u s t i f i e d  and concludes tha t  t h e  only r i g h t s  which a 

r i p a r i a n  owner now has t o  use the  water  flowing pas t  h i s  land a r e  those 

s t a t u t o r y  r i g h t s  ava i l ab le  t o  a l l  persons, whether r i p a r i a n  owners o r  n o t ,  

under the  provisions of the  Water Act. 11 

11 Supra note  1, p. 587. 



Water Use and Po l lu t ion  Control Legis la t ion  

I f  Armstrong i s  cor rec t  the  quest ion is what e f f e c t  t h i s  would have 

on persons dumping waste i n t o  watercourses. It is  not  c l e a r  whether a  

permit i ssued under t h e  Po l lu t ion  Control Act ( t o  be  discussed below) 

would c o n s t i t u t e  a  defence t o  a  common l a w  ac t ion  aga ins t  po l lu t ion .  

Armstrong's argument would seem t o  suggest  t h a t  po l lu t ion  con t ro l  permits 

confer  s t a t u t o r y  au thor i ty  t o  t h e i r  holders  t o  discharge waste i n  defiance 

of any r i g h t s  a t  common law. But t h i s  view is re jec ted  by Lucas who points  

out  t h a t  the  Water Act makes no mention of the  r i g h t  t o  rece ive  water  

undiminished i n  qua l i ty .  Moreover he po in t s  ou t  t h a t  the  Po l lu t ion  Control 

Act nowhere purpor ts  t o  deprive the  r i p a r i a n  of h i s  r i g h t  t o  b r ing  a  

po l lu t ion  ac t ion ;  although the  Act c l e a r l y  does abrogate the  r i g h t  of an 

individual  t o  use waters  f o r  waste d isposal  purposes, without a  permit. 12 

Lucas concludes by saying t h a t  r i p a r i a n  r i g h t s  continue t o  e x i s t  a t  l e a s t  

t o  the  ex ten t  necessary t o  allow a  r i p a r i a n  owner t o  maintaia an ac t ion  

aga ins t  pol lu t ion ,  and t h a t  t h i s  common law r i g h t  s t i l l  forms the  only 

b a s i s  f o r  an ac t ion  aga ins t  po l lu t ion  of waters.  

Early po l lu t ion  con t ro l  l e g i s l a t i o n  began with the  Po l lu t ion  Control 

Act of 1956,13 under which a  board was s e t  up with power t o  set standards 

f o r  e f f l u e n t  discharged i n t o  a l l  su r face  and ground waters ,  l4 ~ o l l u t i o n  i s  

defined as  "anything done o r  any r e s u l t  o r  condit ion e x i s t i n g  crea ted ,  o r  

12 Alas ta i r  R. Lucas, "Water Po l lu t ion  Control Law i n  B r i t i s h  ~olumbia ,"  
U.B. C. Law Review, 4(l969),  82. 

1 3  S.B.C. 1956, c. 36. 

14 Supra no te  12 ,  p. 65. 



l i k e l y  t o  be created a f f e c t i n g  land o r  water which i n  t h e  opinion of the  

Board, is detr imental  t o  heal th ,  s a n i t a t i o n  o r  the  publ ic  i n t e r e s t .  1115 

It was spec i f i ed  t h a t  no person s h a l l  discharge waste i n t o  waters under the  

j u r i s d i c t i o n  of the Board without a  permit and persons whose r i g h t s  would 

be a f fec ted  by the  granting of a  permit was e n t i t l e d  t o  f i l e  an object ion.  

The Board then decided whether o r  no t  t o  make the object ion the  sub jec t  

of a  hearing,  and n o t i f i e d  the ob jec to r  of its decision.  I f  a  permit w a s  

granted, the  appl icant  acquired the r i g h t  t o  discharge waste of the  q u a l i t y  

and i n  t h e  quant i ty  spec i f i ed  there in ,  

I n  1967, the  1956 Act was repealed and replaced by the  Po l lu t ion  Control 

Act 196716 which owes its o r i g i n  t o  the  d ispute  between Western Mhes Ltd. 

(N.P .L .) and Greater  Campbell River Water ~ i s t r i c t .  l7 The dispute  arose  

from t h e  Board's granting permits t o  Western Mines Ltd. allowing t h e  d is -  

charge of a spec i f i ed  quant i ty  of mine and m i l l  waste i n t o  B u t t l e  Lake. 

Upon t h e  app l i ca t ion  by Western Mines Ltd.,  the  Greater Campbell River Water 

D i s t r i c t  f i l e d  a no t i ce  of object ion t o  the  i ssuing of permits. In addi t ion  

t h e  Water D i s t r i c t  requested technical  da ta  from Western Mines and t i m e  t o  

consul t  its own exper t s  and the  opportunity t o  submit evidence i n  a hearing 

before the  Board. This opportunity w a s  denied and the water d i s t r i c t  sought 

t o  have t h e  permits n u l l i f i e d .  

The case reached t h e  Supreme Court of B.C. where i t  w a s  he ld  t h a t  the  

board i n  exerc is ing its d i s c r e t i o n  t o  grant the  ob jec to r  a hearing w a s  ac t ing  

15 R.S.B.C. 1960, c. 289, s. 2. 

16 S.B.C. 1967, c. 34. 

17 58 W.W.R. 705(B.C.C.A. 1967). 



i n  a j u d i c i a l  capacity r a t h e r  than an adminis t ra t ive  one. M r .  J u s t i c e  Davey 

a f t e r  ca re fu l ly  considering s e c t i o n  17(2) of the  1956 Act concluded t h a t  

whereas the Board w a s  empowered t o  decide i n  i ts  d i s c r e t i o n  whether o r  no t  

t o  grant  a hearing t o  an ob jec to r ,  a l l  r i g h t  t o  s u b s t a n t i a t e  ob jec t ions  by 

o t h e r  means was n o t  precluded. 

Following t h i s  d ispute  the  1967 Act was amended i n  1968 and s e c t i o n  13(1) 

was changed t o  l i m i t  the  c l a s s  of persons who may f i l e  ob jec t ions  t o  those 

having an i n t e r e s t  i n  land o r  an i n t e r e s t  under a water l i cence  o r  po l lu t ion  

con t ro l  a c t  l8 This seems t o  suggest t h a t  unless  the  c i t i z e n  has 

a property i n t e r e s t  which is a f fec ted  the  law does no t  allow the  a s s e r t i o n  of  

the  l a r g e r  r i g h t  held i n  common wi th  a l l  c i t i z e n s .  

P resc r ip t ive  Right i n  B r i t i s h  Columbia 

Under the  common law, anyone could acquire a p r e s c r i p t i v e  r i g h t  t o  

p o l l u t e  a stream by continuous discharge of a pe rcep t ib le  amount of  e f f l u e n t  

f o r  twenty years. However, Lucas s t a t e s  t h a t  q u i t e  a p a r t  from po l lu t ion  

con t ro l  l e g i s l a t i o n  t h i s  r i g h t  may have been abrogated by s e c t i o n  38(2) 

of t h e  Land Registry ~ c t "  which s t a t e s  t h a t :  

Every c e r t i f i c a t e  of inde feas ib le  t i t l e  issued under t h i s  
Act s h a l l  be void a s  a g a i n s t  the  t i t l e  of any person adversely 
i n  a c t u a l  possession of  and r i g h t l y  e n t i t l e d  t o  t h e  land 
included a t  the  time of the  app l i ca t ion  upon which t h e  
c e r t i f i c a t e  was granted under t h i s  a c t  and who continues i n  
possession. 

1 8  Supra note  16,  s. 2. 

19 R.S.B.C. 1960, c. 208. 



This was es tab l i shed  i n  Morrison v. weller2' where t h e  P l a i n t i f f  sued 

f o r  an in junc t ion  r e s t r a i n i n g  t h e  defendant from allowing water t o  escape 

onto h i s  land from t h e  defendant's. The p l a i n t i f f  claimed t h a t  the  water 

caused damage t o  h i s  land and some f r u i t  trees were ge t t ing  too much water. 

Some of the  top s o i l  was washed away and occasionally h id  land became s o  

water-logged i n  p laces  t h a t  h i s  heavy machinery become bogged down. While 

denying the damage, the  defendant claimed t h a t  by long use he had acquired 

an easement over the  p l a i n t i f f ' s  land, thus permitt ing him t o  discharge the  

su rp lus  water thereon. 

The p l a i n t i f f  r e l i e d  on t h e  c e r t i f i c a t e  of indefeas ib le  t i t l e  t o  the  

property issued t o  and held by him. There was no r e s t r i c t i v e  endorsement 

r e l a t i n g  t o  t h e  easement claimed and consequently the defendant 's claim to  

an easement was denied. Evidence indicated  tha t  surplus  water had been 

escaping from t h e  defendant 's property s ince  1907 but  the  exact  da te  was 

n o t  d e f i n i t e l y  f ixed by the  evidence. Consequently the  claim of an easement 

by p resc r ip t ion  was l o s t  and an in junct ion granted. 

Despite t h i s  decision the  i s sue  seems t o  be unset t led .  Lucas points  

ou t  t h a t  there  is au thor i ty  f o r  the proposit ion t h a t  no p resc r ip t ive  r i g h t  

to  p o l l u t e  a stream can be acquired even a t  common l e w d 2 '  H e  s t a t e s  f u r t h e r  

t h a t  sec t ion  1 3  of the  Pol lu t ion Control Act 1956 deemed the  Presc r ip t ive  

Act t o  be an extension of the  Water Act f o r  t h e  publ ic  i n t e r e s t  and from 

the re  one could go t o  the  Water Act with its provision t h a t  "no r i g h t  t o  

20 (1951) 3 D.L.R. 156 (B.C.S.C.). 

21 V a n  Egmond v. Seaforth,  6 O.R. 599 (Ont. C.A. 1884) c i t e d  i n  
Lucas, p. 72. 



d i v e r t  o r  use water may be acquired by p resc r ip t ion .  J2 But t h i s  argument 

is now l o s t  s i n c e  the  Po l lu t ion  Control Act 1967 contains no equivalent  of 

the  o ld  Section 13. 

The Issue  of Compensation 

This s e c t i o n  is intended t o  examine some cour t  decis ions  i n  B r i t i s h  

Columbia t o  a s c e r t a i n  what r u l e s  judges employ i n  determining whether o r  

n o t  a p a r t i c u l a r  government ac t ion  a f f e c t i n g  an ind iv idua l  ought t o  be  

compensated. The r i g h t  t o  compensation w i l l  be looked a t  from the  viewpoint 

of s t a t u t o r y  au thor i ty  and immunity of t h e  Crown. On t h i s  sub jec t ,  a leading 

writer has s t a t e d  t h a t  the p a r t i a l  immunity of a c t i v i t i e s  authorized by the  

l e g i s l a t u r e  has generated a considerable amount of confusion which has n o t  

been resolved. 2 3 

of adminis t ra t ive  

i n t e r p r e t a t i o n .  

The b a s i s  o f  

bu t  t h e  e f f e c t  of 

Some w r i t e r s  contend tha t  t h e  problem of immunity is one 

law while o the r s  i n s i s t  t h a t  i t  is a mat ter  of s t a t u t o r y  

immunity is s a i d  t o  r e s t  on t h e  i n t e n t i o n  of the  l e g i s l a t u r e  

the  l e g i s l a t i o n  on t o r t  l i a b i l i t y  is usual ly  n o t  speci f ied .  

I n  Canada, the  Courts have followed England and continue t o  specula te  about t h e  

l e g i s l a t i v e  i n t e n t i o n  i n  t h e i r  ques t  f o r  a so lu t ion  t o  the  problem and the  

predence o r  absence of compensation provisions i n  the  s t a t u t e .  Where no 

provision e x i s t s  the re  may be a tendency t o  conclude t h a t  the  a c t  should be 

22 Lucas, p. 72. 

23 Allen M. Linden, " S t r i c t  L i a b i l i t y ,  Nuisance and Leg i s l a t ive  
Authorization," 4 Osgoode Wall Law Journal  (1966), 196. 



performed only i f  i t  can be done without in ju ry  bu t  no presumption t o  t h i s  

e f f e c t  is s a i d  t o  exis t .24  Lord Watson i n  Metropolitan Asylum v. H i l l  25 

es t ab l i shed  t h e  proposi t ion  t h a t  where the  terms of the  s t a t u t e  a r e  n o t  

imperat ive bu t  permissive. . . t h e  f a i r  inference  is t h a t  the  l e g i s l a t u r e  

intended t h a t  the  d i sc re t ion  be exerc ised  i n  s t r i c t  conformity with p r i v a t e  

r i g h t s .  The genera l ly  accepted proposi t ion  is formulated thus by Salmond: 

Where t h e  au thor i ty  is  imperative, and not  merely 
permissive, i t  is  necessa r i ly  absolute  - t h a t  is 
t o  say  when the  s t a t u t e  no t  merely author izes  b u t  
a l s o  d i r e c t s  a th ing t o  be done, then i t  may be 
done regardless  of any nuisance t h a t  f  ollows from 
it .  An au thor i ty  which is merely permissive, o r  
on the  o t h e r  hand, is prima f a c i e  condi t ional  only;  
f o r  the  l e g i s l a t u r e  w i l l  no t  be deemed, i n  t h e  
absence of s p e c i a l  reasons f o r  s o  holding, t o  have 
intended t o  take away the  r i g h t  of  p r i v a t e  persons 
without compensation. 2 6 

Linden po in t s  out  t h a t  an a c t i v i t y  authorized by l e g i s l a t i o n  i s  now 

seldom held immune from s t r i c t  l i a b i l i t y  o r  l i a b i l i t y  i n  nuisance. 27 ~ t a t u -  

to ry  au thor iza t ion  of an a c t i v i t y  has become only one of the  f a c t o r s  which 

the  cour t  must weigh i n  determining the  exis tence  of a nuisance o r  s t r i c t  

l i a b i l i t y  s i t u a t i o n .  Perhaps t h e  most important f a c t o r  f o r  t h e  cour t  is 

whether the  p l a i n t i f f  w i l l  be l e f t  without compensation f o r  damages t o  one 

of h i s  l e g a l l y  recognized i n t e r e s t s  i f  t he  cour t  denies recovery. I f  i t  

appears t h a t  no compensation w i l l  be obtained f o r  s u b s t a n t i a l  i n j u r y  t h e  

cour t s ,  however, do award damages while using one of the  ava i l ab le  tech- 

n iques  t o  remove the  a p p l i c a b i l i t y  of immunity. This  was demonstrated i n  an 

24 Edginton v. Swindon [I9391 1 K.B. 86. 

25 (1881), 6 App. Cas. 193. 
1 

26 Salmond, Tor ts  (9 th  ed.) Sec. 11, 

27 Linden, op. c i t .  



Ontario decision involving Guelph Worsted v. ~ u e l p h "  i n  which Middle ton,  3 .  

s t a t e d  : 

... absence of [compensation] provision [does] not  
c r e a t e  a r i g h t  of ac t ion ;  i t  only suggests  the  more 
ca re fu l  sc ru t iny  of the  a c t  t o  a s c e r t a i n  whether the  
r e a l  in ten t ion  of t h e  l e g i s l a t u r e  w a s  t o  permit t h e  
in te r fe rence  with p r iva te  r i g h t s  without compensation. 

Gradually the  cour ts  have recognized t h a t  i t  is l e f t  t o  the  defendant 

t o  show t h a t  h i s  otherwise t o r t i o u s  conduct w a s  authorized by the  l e g i s l a -  

t i o n ,  and t h a t  the  damage caused was inev i t ab le .  The defendant who wishes 

t o  r e l y  on l e g i s l a t i v e  au thor i ty  a s  a defence has t o  prove t h a t  t h e  a c t i v i t y  

was c a r r i e d  out  i n  the  only way possible.  I f  he f a i l s ,  he w i l l  be he ld  

negl igent  and ou t s ide  t h e  protec t ion  of  immunity. This was i l l u s t r a t e d  i n  

Renahan v. Vancouver ci ty2 '  where owing t o  the  burs t ing  of a water pipe which 

was p a r t  of the  defendant c i t y ' s  waterworks system, the  p l a i n t i f f ' s  lands 

were flooded and damaged, The system was i n s t a l l e d  by the  City under s t a t u -  

tory  au thor i ty  and it w a s  found t h a t  i n  doing so no negligence was  present  

nor  had the  c i t y  ac ted  i n  any unreasonable o r  oppressive way. The defendant 's 

submission followed the  statement of the Law by Lord Macnaghten i n  Eas t  Fre- 

mantle Corporation v. Annois30 t h a t  

The law has been s e t t l e d  f o r  t h e  l a s t  hundred years. 
I f  persons i n  t h e  pos i t ion  of the  appe l l an t s ,  ac t ing  
i n  the  execution of a pub l i c  t r u s t  and f o r  the  pub l i c  
b e n e f i t  do an a c t  which they a r e  authorized by l a w  t o  
do, and do i t  i n  a proper manner, though the  a c t  so 

28 (1914), 1 8  D.L.R. 73 (Ont.). 

29 (1930), W.W.R. 166. 

30 ( l W 2 ) ,  A.C. 213. 



done works a s p e c i a l  in ju ry  t o  a  p a r t i c u l a r  individual ,  
the  individual  in jured  cannot maintain an ac t ion .  He is 
without  y p d y  unless a  remedy is provided by the  
s t a t u t e .  

The doc t r ine  of s t r i c t  l i a b i l i t y  l a i d  down i n  Rylands v. F le tche r  32 

was he ld  t o  be inapplicable.  It was pointed ou t  t h a t  such an argument 

would have been f a u l t y  s ince  Rylands v. F le tche r  w a s  not  a  case of a  

company authorized t o  l a y  down water p ipes  by Act of Parliament bu t  w a s  a  

case o f  a  p r i v a t e  individual  s t o r i n g  water  on h i s  own land f o r  h i s  own 

purposes. 

These arguments were used i n  support  of  immunity and thus no compen- 

s a t i o n  was allowed. The l i n e  of reasoning employed here  seems t o  follow 

the  maxim t h a t  the welfare of the  people is the  supreme law; and a s  Linden 

po in t s  out  the  cour t s  have sometimes r e l i e d  on t h i s  pol icy  i n  denying l i a -  

b i l i t y  where a c t i o n  i n  fur therance  of the  pub l i c  good causes harm t o  an 

individual ,  s ince  p r i v a t e  i n t e r e s t s  must bend t o  the  pub l i c  good. I n  

add i t ion ,  where undertakings a r e  necessary f o r  the  b e n e f i t  of many, 

ind iv idua l  r i g h t s  may have t o  be inf r inged,  b u t 0 t h e r e  is no reason why 

compensation should be refused. 33 

I n  con t ras t  t o  the  above decision an opposi te  r e s u l t  was a r r ived  a t  

i n  t h e  case of McKenzie Barge and Marine Ways Ltd. v. North Vancouver 

~ i s t r i c t . ) ~  The defendant municipal i ty constructed a d i t c h  t o  d ra in  

31 Ibid. ,  p. 217. 

32 (1868), L.R. 3 H.L. 330. 

33 Linden, p. 200. 

34 (1964), 47 W.W.R. 30. 



adjacent  lands  and t h i s  r e su l t ed  i n  q u a n t i t i e s  of silt being deposited 

on the  p l a i n t i f f ' s  land,  i n t e r f e r i n g  with h i s  business of bui ld ing and 

repa i r ing  barges and scows. The p l a i n t i f f  claimed damages and an in junc t ion  

bu t  the  a c t i o n  was dismissed and the  p l a i n t i f f  appealed. 

Though the  d i t c h  was constructed by au thor i ty  of the  Municipal Act 

the  municipal i ty was n o t  re l ieved from l i a b i l i t y  f o r  negligence o r  f o r  

the  u n j u s t i f i a b l e  c rea t ion  of a nuisance. That r e s u l t  could only have been 

achieved by e x p l i c i t  language, o r  by necessary implicat ion.  The cour t  he ld  

t h a t  the  quest ion a t  i s s u e  was whether o r  no t  the d i t c h  was neg l igen t ly  

constructed.  The municipal i ty was found l i a b l e  s ince  the  nuisance crea ted  

was n o t  the  inev i t ab le  r e s u l t  of work authorized by s t a t u t e .  The in junc t ion  

was refused bu t  damages were awarded. 

To t h e  ex ten t  t h a t  compensation was awarded, a s i m i l a r  decis ion  w a s  

handed down i n  Corporation of North Vancouver v. North Shore Land Ltd. and 

May Marine E l e c t r i c  Ltd. 35 The defendants had an opportunity of inc reas ing  

t h e i r  land holdings by a scheme of f i l l i n g  and'reclaiming land usual ly  

covered by water. I n  doing so,  t h i s  caused a stream t o  be d ive r t ed  and 

i ts  water  flowed across  a road allowance and i n t o  the  p l a i n t i f f  municipal i ty.  

The municipal corporat ion sued f o r  damages and an in junc t ion  r e s t r a i n i n g  

thecon t inua t ion  of a nuisance caused by the  d ivers ion  of the  stream over i ts  

land. The defendants had cont inual ly  d ive r t ed  the  waters of t h e  stream onto 

the  lands  wi th in  t h e  p l a i n t i f f ' s  botmdaries, obs t ruct ing  and sever ing  i t s  

road allowance. They contended t h a t  the  n a t u r a l  flow of the  stream did n o t  

inc lude  the  p l a i n t i f f ' s  t e r r i t o r y  and pleaded t h e  defence of  the  S t a t u t e  of 

35 (1973), 6 W.W.R. 295. 



~ i m i t a t i o n s , ~ ~  re ly ing  on Kerr v. A t l a n t i c  and Northwest Railway Co. 3 7 

and Chaudiere and Foundry Co. v. Canada A t l a n t i c  Railway Co. 38 The Court 

he ld  t h a t  i t  was w e l l  s e t t l e d  t h a t  such a d ivers ion causing in ju ry  was 

ac t ionable ,  c i t i n g  Broder v. sai l lord3'  and Portage La P r a i r i e  v. B.C. Pea 

Growers Ltd. ,40 among others.  The defendants'  defence was unsuccessful 

s i n c e  t h e  damage was continuing and a new cause of ac t ion arose dai ly .  

The judge held  tha t  i t  was d i f f i c u l t ,  i f  not  impossible, t o  a ssess  

damages and, moreover he s t a t e d  tha t  damages would not  have been t h e  appro- 

p r i a t e  remedy. H e  granted an in junct ion even though he admitted tha t  i t  

would cause hardship on t h e  defendants. 

Compensation was a l s o  awarded i n  River Park Enterpr ises  Ltd. e t  a l ,  v. 

For t  St.  John (Town) .)' The municipali ty had constructed a sewage treatment 

p lan t  with e f f luen t  piped i n t o  a gulley.  During spr ing and heavy r a i n f a l l  

t h e  gulley overflowed onto the p l a i n t i f f ' s  land. This created unpleasant 

odours, caused an a lgae  growth on the  land and a t  times, l e f t  a deposi t  of 

debr i s  and residue on t h e  overflowed lands. 

The p l a i n t i f f  proposed t o  subdivide the land and claimed considerable 

l o s s  due t o  odours and debr is  from the  overflow. However, while the  over- 

flow had been going on f o r  some t ime ,  the  p l a i n t i f f  only gave n o t i c e  a f t e r  

36 R.S.B.C. 1960, c. 370. 

37 ( l895),  25 S.C.R. 197. 

38 (1902), 33 S.C.R. 11. 

39 (1876) , 2 Ch. D. 692. 

40 (l965), S. C.R. 150. 

41 (1967), 62 D.L.R. (2d) 519. 



a delay of t w o  months during which time he believed t h a t  l i t t l e  damage would 

have been done t o  h i s  land. The defendant admitted tha t  i t  had no Tegal r i g h t  

t o  put e f f l u e n t  on the  p l a i n t i f f ' s  land but claimed tha t  l i t t l e  damage was 

done. It a l s o  r e l i e d  unsuccessfully on t h e  l i m i t a t i o n  of the  Municipal Act 

and an in junct ion and damages were awarded. 

It is i n t e r e s t i n g  t o  note  t h a t  i n  t h e  above cases, t h e  cour ts  were mainly 

concerned with whether defendants, a c t i n g  under s t a t u t o r y  au thor i ty ,  were 

negl igent .  This seems t o  lend support t o  immunity a s  long a s  negligence is 

absent.  The posi t ion  of English law with regards t o  the  infringement of 

individual  r i g h t s  has been wel l  s t a t e d  i n  a United S t a t e s  decis ion involving 

Sad l i e r  v. New ~ o r k ~ ~  where i t  was pointed out  tha t  i n  t h e  United Kingdom 

Parliament i s  supreme and may inmunize from l i a b i l i t y  any infringement of 

p r i v a t e  r igh t s .  That r u l e  is founded on the  unres t r i c t ed  and unlimited power 

of Parliament t o  take o r  damage property a t  w i l l  without compensation. 

Perhaps t h e  cases should be decided i n  a wider context allowing more 

recognit ion f o r  individual  r igh t s .  Once again the i s sue  seems t o  be put  i n  

a b e t t e r  perspective by another U.S. decision near ly  a century ago. In 

Pennsylvania v. Angel i t  was held tha t :  

Whether you f lood the  farmer's f i e l d s  s o  t h a t  they cannot 
be cu l t iva ted ,  o r  p o l l u t e  t h e  bleacher 's  stream s o  tha t  his 
f a b r i c s  a r e  s t a ined ,  o r  f i l l  one's dwelling with smell s o  tha t  
i t  cannot be occupied i n  comfort, you equally take away the  
owner's property. I n  n e i t h e r  ins tance  has t h e  owner any less 
of material th ings  than he had before,  but i n  each case the  
u t i l i t y  of h i s  property has been impaired by a d i r e c t  invasion 
of t h e  bounds of h i s  p r i v a t e  dominion. This is a ' taking'  of 
h i s  property i n  t h e  c o n s t i t u t i o n a l  sense. O f  course mere 
s t a t u t o r y  author iza t ion wi l .  not  a v a i l  f o r  such an i n t e r f e r -  
ence with p r i v a t e  property. t 3 

4 3  (l886), 41 N. J .E . ,  433. Cited i n  Linden, n. 123. 



Chapter V .  

Property Rights, E x t e r n a l i t i e s  and Compensation: 

A Summary of Major V i e w s  

The i s s u e  of property r i g h t s ,  e x t e r n a l i t i e s  has received an added 

amount of a t t e n t i o n  during t h e  last • ’ i f  teen years o r  s o  by both economic 

and l e g a l  scholars .  Perhaps a convenient s t a r t i n g  point  f o r  a  discussion 

of the  major views is with the famous "Coase theorem".' Coase r e f e r s  t o  

the  standard example of a fac tory  the  smoke from which produces harmful 

e f f e c t s  on nearby proper t ies  and suggests  t h a t  economists seem to  have been 

l e d  t o  the  conclusion t h a t  the  appropriate so lu t ion  t o  the  problem would be 

t o  make the  fac tory  owner l i a b l e  f o r  the  damage caused by the smoke, p lace  a 

t ax  on him, o r  exclude him from r e s i d e n t i a l  d i s t r i c t s .  He  argues t h a t  such 

courses of ac t ion  a r e  inappropriate,  o f t en  leading t o  so lu t ions  tha t  a r e  

n o t  necessa r i ly  o r  even usual ly  des i rable .  He  a l s o  considers the  case from 

t h e  standpoint  of the  law of nuisance where i t  is l e f t  t o  the cour ts  t o  

decide who has t h e  r i g h t  to  harm t h e  o the r ,  and points  ou t  t h a t  i t  may be 

poss ib le  f o r  t h e  p a r t i e s  involved t o  modify the  i n i t i a l  s i t u a t i o n  by means 

of bargains. 

Coase c i t e s  the  case of Sturgess v. ~ridgman, '  an English decis ion,  i n  

which a confectioner who was accustomed t o  using two mortars and p e s t l e s  i n  

connection with h i s  business f o r  severa l  years. Later  a  doctor came t o  

1 Ronald Coase, "The Problem of Socia l  Cost," 3 Journal  of Law and 
Economics, (1960) , 1. 

2 ( l879),  11 Ch. D. 852. 



occupy the neighbouring premises and a f t e r  e i g h t  years he b u i l t  a consult ing 

room a t  the  end of h i s  garden agains t  t h e  confectioner 's  ki tchen.  It was 

found t h a t  t h e  noise  and vibra t ion made i t  d i f f i c u l t  f o r  t h e  doctor t o  use 

h i s  new consult ing room. The doctor brought l e g a l  ac t ion  t o  force the  

confectioner t o  s top  using h i s  machinery. The court  had l i t t l e  d i f f i c u l t y  

i n  grant ing t h e  doctor the  in junc t ion  he sought (s ince  coming t o  the  nuisance 

is  no defence) and held that :  

Individual  cases of hardship may occur i n  the  s t r i c t  
carrying out  of the  p r inc ip le  upon which we found our 
judgement, but  the negation of t h e  p r inc ip le  would l ead  
even more t o  individual  hardship arid would a t  the same 
time produce a p re jud ic ia l  e f f e c t  upon t h e  development 
of land f o r  r e s i d e n t i a l  purposes. 3 

The cour t ' s  decision es tabl ished t h a t  the  doctor had the  r i g h t  t o  prevent 

the  confectioner from using h i s  machinery, But Coase bel ieves  tha t  i t  would 

have been poss ib le  to  modify the arrangements envisaged i n  t h e  l e g a l  r u l i n g  

by means of a bargain between the  two p a r t i e s .  H i s  analys is  is as follows. 

The circumstances i n  which it would not  pay the confectioner t o  continue 

t o  use the  machinery and t o  compensate the  doctor f o r  t h e  l o s s e s  t h a t  chis  

would b r ing  ( i f  t h e  doctor had the  r i g h t  t o  prevent t h e  confectioner from 

using h i s  machinery) would be those i n  which i t  would be i n  the i n t e r e s t  of 

t h e  doctor 

discontinue 

t o  make a payment t o  the  confectioner which would induce him t o  

t h e  use of the  machinery ( i f  the  confectioner had t h e  r i g h t ) ,  

He argues tha t  with c o s t l e s s  market t ransact ions ,  the  decis ions  of the  court  

concerning l i a b i l i t y  f o r  damage would be without e f f e c t  on t h e  a l l o c a t i o n  of 

resources. 

3 Ib id ,  p. 866. 



Furthermore, he contends that  the judges' view tha t  they were a f fec t ing  

the working of the market system i n  a desirable di rect ion by s e t t l i n g  how the 

land was t o  be used would be true only i n  the  case i n  which the costs  of 

carrying out t he  necessary market transactions exceeded the gain which 

might be achieved by any rearrangement of r igh ts .  

Coase discusses a few other  nuisance cases and is c r i t i c a l  of the 

reasoning employed by the courts i n  determining l ega l  r i gh t s  because from 

the viewpoint of economics, s imilar  s i t ua t i ons  a r e  t reated dif ferent ly .  H e  

is aware t h a t  occasionally the courts do take economic implications i n to  

account, c i t i n g  prosser4 who s ta ted  tha t  the world must have fac tor ies ,  

smelters, o i l  r e f i ne r i e s ,  noisy machinery and blas t ing,  even a t  the expense 

of some inconvenience t o  those i n  the v i c in i t y  and the p l a i n t i f f  may be 

required t o  accept some not unreasonable discamfort f o r  the general good. 

He a l s o  points  out t h a t  even though Br i t i sh  wr i te r s  on the  subject  do not 

s t a t e  a s  e x p l i c i t l y  t ha t  a comparison between the  u t i l i t y  and harm produced 

is an elerneat i n  deciding whether a harmful e f f e c t  should be considered a 

nuisance, s imi l a r  views, i f  l e s s  strongly expressed are  t o  be found.5 But 

whereas the  economic problem is one of how to  maximize the  value of production, 

t he  courts  a r e  concerned with who has the lega l  r ight .  

When transactions costs  are  posi t ive  a rearrangement of r i gh t s  would 

take place only i f  the  increase i n  the  value of production exceeded the cost 

of negotiat ion,  When t h i s  does not hold, the granting of an injunction by 

the  courts ,  o r  placing the l i a b i l i t y  f o r  damages on the party causing the 

4 William Prosser, The Law of Torts,  (Minnesota, Western Publishing Co., 
1955) , p. 412. 

5 Coase, p. 20. 



harm may r e s u l t  i n  an a c t i v i t y  being c u r t a i l e d  which would have been under- 

taken i f  t ransact ions  were cos t l e ss .  Under these conditions t h e  i n i t i a l  

de l imi ta t ion  of l e g a l  r i g h t s  does have an e f f e c t  on the  e f f i c iency  with 

which t h e  economic system opera tes  s ince  the value of production may be 

d i f f e r e n t ,  depending on the  arrangement of r i g h t s .  But unless t h i s  is the  

arrangement of r i g h t s  es tabl ished by the  l e g a l  system, Coase argues t h a t  the  

c o s t s  of  reaching t h e  same r e s u l t  by a l t e r i n g  and combining r i g h t s  through 

t h e  market may be s o  g rea t  t h a t  t h i s  optimal arrangement of r i g h t s ,  and the  

g r e a t e r  value of production which i t  would br ing may never be achieved. 6 

I n  summary he concludes tha t  the  problem we face i n  deal ing with 

a c t i o n s  which have harmful e f f e c t s  is not  simply one of r e s t r a i n i n g  those 

responsible  f o r  them. What has t o  be decided is whether the  gain from , 
preventing the  harm is grea te r  than the  l o s s  which would be su f fe red  e lse-  

where a s  a r e s u l t  of s topping the ac t ion  which produces the  harm. In  a 

world i n  which the  c o s t s  of rearranging the  r i g h t s  e s tab l i shed  by the  l e g a l  

system a r e  pos i t ive ,  t h e  cour ts  i n  cases r e l a t i n g  t o  nuisance a r e  i n  e f f e c t  

making a decision on the  economic problem and determining how resources a r e  

t o  be employed. It has been argued tha t  the  cour ts  a r e  conscious of t h i s  

and t h a t  they of ten make, although not always e x p l i c i t l y ,  a colirparison 

bitween what would be gained and what l o s t  by preventing ac t ions  which have 

harmful e f f e c t s .  But the  del imi ta t ion  of r i g h t s  is  a l s o  t h e  r e s u l t  of 

s t a t u t o r y  enactments. This shows an appreciat ion of t h e  rec iprocal  na tu re  

of t h e  problem. Coase is c r i t i c a l  of s t a t u t o r y  enactments, point ing out  

6 Ibid. ,  p. 16. 



tha t  while they add to  the l ist  of nuisances, action is a l so  taken to  l ega l ize  

what would otherwise be nuisances under the  common law.7 In addit ion he 

s t a t e s  that  the  kind of s i t ua t i on  which economists a r e  prone to  consider as 

requiring correct ive  Government act ion is, i n  f ac t ,  often the r e s u l t  of 

Government act ion which, though not necessari ly unwise presents a r e a l  danger 

tha t  extensive Government intervention i n  the economic system may lead t o  

the  protect ion of those responsible f o r  harmful e f f e c t s  being carr ied too fa r .  

The core of Coase's argument is tha t  i n  a competitive market with zero 

t ransact ions  costs,  and assuming no income e f f ec t s ,  the  composition of output 

would be unaltered by the way i n  which the  l a w  assigns l i a b i l i t y  f o r  damage. 

A modification of the  i n i t i a l  delimiation of r igh t  would take place through 

the market i f  i t  would lead t o  an increase i n  the value of production. 

M i ~ h a n , ~  on the other hand, issues  a word of caution against  applying 

the  Coase theorem to  r ea l  world problems i n  which transactions costs  a r e  

pos i t ive ,  income e f f ec t s  a r e  s ign i f i can t  and markets a re  imperfect. Instead 

he argues fo r  a l ega l  framework which would assign the l i a b i l i t y  f o r  damages 

on the  party producing the ex te rna l i ty ,  He a l so  uses the standard factory 

smoke example and points out tha t  optimal posit ions are  not possible when 

transactions costs a r e  posit ive.  Such costs,  he argues, depend on the  

prevail ing lega l  framework and i f  there is no law to  protect  the i n t e r e s t s  

of the inhabitants,  i t  is unlikely tha t  voluntary agreement would be reached. 

The costs  of organizing a large dispersed heterogeneous group fo r  the  purpose 

of agreement on the  amount of compensation may be too high* 

- 
7 Ibid. ,  p. 28 

8 E. J. Mishan, The Costs of Economic Growth (London: Staples Press, 1964) . 



I f  t h e  law is on t h e  s i d e  of t h e  v ic t ims,  Mishan s t a t e s  t h a t  the  

d i f f i c u l t i e s  associa ted  wi th  reaching a voluntary agreement may be much 

smaller s i n c e  t h e  f ac to ry  owner, o r  the  board of d i r e c t o r s ,  wauld reaoh a 

decis ion  r a t h e r  quickly when t h e i r  ma te r i a l  i n t e r e s t s  a r e  being threatened. 

I f  t h e  l a w  r u l e s  aga ins t  them, they a r e  l i k e l y  t o  weigh the  cos t  of i n s t a l l i n g  

smokeless chimneys aga ins t  t h e  cos t  of compensating vict ims.  H e  concludes 

t h a t  when voluntary agreement a r e  reached on how t o  handle e x t e r n a l i t i e s  

a r e  taken i n t o  account by the  market, a more s a t i s f a c t o r y  r e s u l t  is  achieved 

/ within  a l e g a l  framework t h a t  puts  the  burden of searching f o r  agreement on ), 
\ 

t he  pa r ty  t h a t  can reach and implement decis ions  with the  l e a s t  expense. In  

t h e  case of industry-generated e x t e r n a l  

o r  f i rms comprising t h e  industry.  9 

Mishan argues f o r  a f u l l  l i a b i l i t y  

s t a t i n g  t h a t  i f  p o l l u t e r s  a r e  l i k e l y  t o  

v ic t ims,  a f u l l  l i a b i l i t y  r u l e  would be 

ru le .  Under a f u l l  l i a b i l i t y  r u l e ,  the  

dtseconomies, t h a t  pa r ty  i s  t h e  f irm 

r u l e  on the  grounds of equi ty  

be more prosperous than t h e i r  

more equ i t ab le  than a zero l i a b i l i t y  

ac t ing  pa r ty  would have an incent ive  

t o  o f f e r  compensation t o  induce t h e  a f f e c t e d  pa r ty  t o  accept  some amount of 

e x t e r n a l i t y ,  while under a zero l i a b i l i t y  r u l e  the  a f fec ted  pa r ty  would 

have an incent ive  t o  b r ibe  the  ac t ing  pa r ty  t o  reduce the  amount of the  

e x t e r n a l i t y .  

 anda all" takes the  ana lys i s  f u r t h e r  and assumes t h a t  intermediate 

so lu t ions  are poss ib le  with t r ansac t ions  taking places u n t i l  t he  n e t  gains 

9 Ib id . ,  p. 64. 

10  Allan Randall, "Market Solut ions t o  Ex te rna l i ty  Problems, " 54 American 
Journal of Agr icul tura l  Economics, (1972) , 175. 



a r e  maximized. He o u t l i n e s  the  th ree  major s t e p s  t o  negot ia t ing  and en- 

forc ing a market solut ion to  the  e x t e r n a l i t y  problem. The f i r s t  is  a recog- 

n i t i o n  and enforcement of the  s t a t u s  quo es tab l i shed  by a f u l l  l i a b i l i t y  

ru le ;  the second involves a s i t u a t i o n  i n  which the  a c t i n g  pa r ty  has an 

incent ive  t o  i n i t i a t e  negot ia t ions  t o  induce the a f fec ted  p a r t i e s  t o  accept 

a c e r t a i n  amount of emissions i n  exchange f o r  compensation; and the  t h i r d  

s t e p  is tha t  of pol ic ing and enforcing the agreement once i t  has been made. 

Step one would require  t h a t  f i rms po l lu t ing  without having obtained 

the  necessary permission of the  a f fec ted  p a r t i e s  must be made e i t h e r  t o  

cease pol lu t ing o r  ob ta in  t h a t  permission. The second s t e p  is concerned with 

how the  a f fec ted  p a r t i e s  go about conducting t h e i r  s i d e  of the  negot ia t ions .  

This could be done i n  three ways: a publ ic  agency could bargain on behalf 

of the  af fec ted  p a r t i e s ;  t h e  a f fec ted  p a r t i e s  could take a unanimous 

pos i t ion  and appoint a committee t o  bargain on t h e i r  behal f ;  o r  each 

individual  could nego t ia te  separa te ly  with t h e  ac t ing  party.  The purpose 

of s t e p  three is  t o  ensure tha t  payment of compensation is made a s  agreed 

upon and t h a t  the  agreed emission l i m i t  is  no t  being exceeded. 

Randall discusses the  various poss ib le  outcomes i n  terms of resource 

a l loca t ion  and income d i s t r i b u t i o n  depending on t h e  decision-making pro- 

cedure and the  r e s u l t i n g  t ransact ions  costs .  H e  concludes by saying t h a t  

market so lu t ions  seem t o  have the p o t e n t i a l  of achieving s u b s t a n t i a l  improve- 

ment i n  environmental q u a l i t y  i f  the  l e g a l  s t r u c t u r e  were changed t o  a f u l l  

l i a b i l i t y  r u l e  o r  something approaching i t  and the  a f fec ted  p a r t i e s  were 

l e g a l l y  required e i t h e r  t o  set  up t h e i r  own bargaining committee o r  accept  

t h e  help  of a government agency t o  negot ia te  on t h e i r  behalf .  



The o t h e r  s i d e  of the  coin is represented by t h e  views of  t h e  l e g a l  

scho la r s  who a r e  concerned l a rge ly  with the  r u l e s  governing whether o r  not  

compensation ought t o  be paid. The problem is bes t  put  i n  perspect ive  by 

considering f i r s t  t h e  w r i t i n g  of Michelmanl1 whose aim is t o  de-emphasize 

t h e  r e l i a n c e  on j u d i c i a l  ac t ion  a s  a  method of deal ing  with the  i s s u e  of 

compensation. He begins by r e j e c t i n g  t h e  assumption t h a t  a  case-by-case 

adjudica t ion  should o r  must be the  prime method f o r  r e f i n i n g  s o c i e t y ' s  

compensation p rac t i ces .  Instead he i s  concerned with f ind ing  a compensation 

p r i n c i p l e  t h a t  is  f a i r  o r  j u s t  and argues t h a t  at tempts by t h e  cour t  i n  

formulat ing r u l e s  of decis ion  i n  t h i s  respect  have cons i s t en t ly  y ie lded 

r u l e s  t h a t  a r e  e t h i c a l l y  unsat i s fac tory .  This observation,  he s t a t e s ,  

seems t o  j u s t i f y  t h e  hypothesis  t h a t  dec i s ion  r u l e s  which w i l l  y i e l d  o t h e r  

than a  p a r t i a l ,  imperfect ,  unsa t i s fac to ry  so lu t ion  and s t i l l  be  i n  harmony 

wi th  j u d i c i a l  a c t i o n ,  cannot be simply formulated. 

Michelman examines some of the  j u d i c i a l  decis ions  i n  an attempt t o  

discover whether any of  the c r i t e r i a  y i e l d  a  sound and s e l f - s u f f i c i e n t  

decis ion  r u l e  and discovers tha t  one of the  following four f a c t o r s  has 

usual ly  been c r u c i a l  i n  c l a s s i f y i n g  an occasion as  compensable o r  not.  

(1) Whether o r  n o t  the  pub l i c  o r  i ts  agents have physica l ly  used o r  

occupied something belonging t o  the  claimant, 

(2)  t h e  s i z e  of t h e  harm sus ta ined by the  claimant o r  the  degree t o  

which h i s  a f fec ted  proper ty  has been devalued, 

(3)  whether o r  not  the  claimant 's  l o s s  is  outweighed by the  pub l i c ' s  

gain,  

11 Frank I. Michelman, "Property, U t i l i t y  and Fairness:  Comments on t h e  
E t h i c a l  Foundations of  ' J u s t  Compensation' ~ a w , "  80 Harvard Law Review, 
(Apr i l  l967), 1165. 



( 4 )  Whether t h e  claimant has sus ta ined  any l o s s  a p a r t  from r e s t r i c t i o n  

of h i s  l i b e r t y  t o  conduct some a c t i v i t y  considered harmful t o  o t h e r  people. 

H e  p o i n t s  ou t  t h a t  at tempts a t  applying these c r i t e r i a  a s  general  p r i n c i p l e s  

a r e  e i t h e r  s e r i o u s l y  misguided, ruinously incomplete o r  use less ly  overbroad. 
12 

These four  c r i t e r i a  represent  t h e  Physical  Invasion Theory, the  Diminution 

of Value Theory, the  Balancing Theory and t h e  Nuisance Abatement Theory, 

discussed previously,  consequently, only a b r i e f  comment need be made 

regarding each. O f  the  f i r s t  theory, Michelman states t h a t  "since i t  is 

axiomatic t h a t  when government formally a s s e r t s  a t r a n s f e r  of t i t l e  t o  i t s e l f  

i t  must pay j u s t  compensation i t  should follow t h a t  where government makes 

regula tory  o r  permanent use of a th ing which would be wrongful unless  i t  had 

acquired t i t l e ,  i t  must pay t h a t  amount of compensation which acqu i s i t ion  of 

a t i t le  cormnensurate with its use would have cos t  i t .  "I3 ~ u t  a l l  too o f t en  

government has denied i ts  ob l iga t ion  t o  pay compensation by dec l in ing  t o  

acquire t i t l e  which amounts only t o  wordplay while f a i l i n g  t o  j u s t i f y  any 

sharp l i n e  of d i s t i n c t i o n  between encroachment i n  i ts  d i f f e r e n t  forms of 

af  f i rmat ive  occupancy and negative r e s t r a i n t .  

In  applying the second theory the i s s u e  o f  compensation is d i rec ted  t o  

the  ob jec t  in ju r ious ly  a f fec ted  and one has t o  a s c e r t a i n  what proport ion of 

i t s  value has been destroyed by t h e  measure i n  quest ion s i n c e  the  des t ruc t ion  

must approach t o t a l i t y  f o r  compensation t o  be paid. Michelman contends t h a t  

i t  is  d i f f i c u l t  t o  see the  relevance of t h i s  p a r t i c u l a r  inqui ry  t o  j u s t  

12 Ib id . ,  p. 1184. 

1 3  Ib id . ,  p. 1186. 



decis ion ,  and adds t h a t  " the  d i f f i c u l t y  is aggravated when the  quest ion is  

ra i sed  of how t o  def ine  the  ' p a r t i c u l a r  thing'  whose value is t o  form the  

denominator of the  f r ac t ion .  "14 

According t o  the  balancing theory a po l i ce  power measure is considered 
'l' 

t o  be l eg i t ima te  i f  t h e  need f o r ,  o r  the  ga in  contemplated by soc ie ty  from i t  

outweighs t h e  harm i t  w i l l  cause t h e  individual  o r  c l a s s  of  individual  claim- 

ants .  The use  of t h i s  test a s  a means of determining whether o r  no t  p a r t i c u l a r  

regula t ions  r equ i re  compensation is re jec ted  on the  grounds t h a t  i t  seems t o  

r e f l e c t  a ca re less  confusion of two q u i t e  d i s t i n c t  quest ions.  The f i r s t  

r e l a t e s  t o  whether a given measure would be  appropr ia te ,  assuming t h a t  i t  was 

accompanied by compensation; t h e  second is  whether the same measure, assuming 

t h a t  i t  would be proper under condit ions of f u l l  compensation, ought t o  be 

enforced without payment of compensation. I n  Michelman's view the f i r s t  

ques t ion  may be r e l a t e d  t o  t h e  balancing t e s t ,  bu t  n o t  the  second. Moreover, 

he a s s e r t s  t h a t  t h i s  test "leads us momentarily t o  suppose t h a t  soc ie ty  has 

i n t e r e s t s  n o t  shared by everyone, and t h a t  the re  a r e  people who have i n t e r e s t s  

1'15 which a r e  not  re levant  t o  a ca lcu la t ion  o f , . . ' s o c i e t y ' s  i n t e r e s t s  . 
Fina l ly  the  Nuisance Abatement Theory seeks t o  j u s t i f y  compensable and 

non-compensable impositions by asking whether the  r e s t r i c t i o n  simply r e s t r a i n s  

conduct which is harmful t o  o the r s  o r  whether i t  aims at  benef i t ing  the  publ ic  

through the  ex t rac t ion  of pub l i c  good from p r i v a t e  property. The idea  behind 

t h i s  theory is t h a t  i f  t he  answer t o  t h e  f i r s t  q u e s t i o n i s  i n  t h e  a f f i rma t ive  

14 Ibid.  , p. 1192. 

15  Ib id . ,  p. 1194. 



compensation i s  no t  due, while a  s i m i l a r  answer t o  the  second quest ion would 

requi re  compensatim. Michelman argues t h a t  a  system of c l a s s i f y i n g  regu- 

l a t i o n s  a s  compensable o r  non-compensable according t o  whether they prevent 

harms o r  e x t r a c t  b e n e f i t s  w i l l  no t  work unless  we e s t a b l i s h  a benchmark of 

1 I neut ra l"  conduct which enables us t o  say where r e f u s a l  t o  confer b e n e f i t s  

become a readiness t o  i n f l i c t  harms. H e  uses t h i s  theory t o  demonstrate 

tha t  the re  is no b a s i s  f o r  a genera l  r u l e  dispensing with compensation i n  

r e spec t  of a l l  regula t ions  apparently of t h e  "nuisance-prevention" type, and 

c i t e s  the  case of H i l l e r  v. schoene16 a s  support ing evidence. In t h a t  case 

the  Supreme Court upheld a Virgin ia  s t a t u t e  requi r ing ,  without compensation, 

t h e  des t ruct ion  of cedar t r e e s  i n f e s t e d  with a pes t  f a t a l  t o  nearby apple 

orchards but  harmless t o  t h e  hos t  cedar trees. Michelman p o i n t s  out  t h a t  a s  

long a s  e f f i c i ency  is t h e  only j u s t i f i c a t i o n  advanced f o r  a  measure, i t  is 

impossible t o  c l a s s i f y  t h a t  measure as one which prevents  harm r a t h e r  than 

e x t r a c t s  benef i t s ,  o r  v i c e  versa. 

Besides h i s  c r i t i c a l  discussion of t h e  four  c r i t e r i a  o r  theor ie s ,  

Michelman considers s e v e r a l  theor ie s  of j u s t i c e  and fahrness,  inc luding 

theor ies  of  property, u t i l i t a r i a n  theor ie s ,  compensation and f a i r n e s s ,  

theor ie s  of j u s t i c e ,  e t c . ,  with the  hope of f inding a c l e a r  and convincing 

'statement of the  purpose of compensation p r a c t i c e  i n  a  form which would show 

us how t o  s t a t e  the  va r i ab les  which ought t o  determine compensability. H e  

concludes t h a t  "within t h e  confines of a  s i n g l e  t ransact ion  we may indeed 

be put  t o  a  choice between pub l i c  good and p r iva te  s e c u r i t y ,  f o r  the  

16 276 U.S. 272 (1928). 



p o s s i b i l i t y  of ad j  us tmen t through compensation may then be =re ly  theor- 

e t i c a l  and n o t  a p r a c t i c a l  p o s s i b i l i t y .  1117 

A s l i g h t l y  d i f f e r e n t  but  equally i n t e r e s t i n g  c r i t i q u e  of the  j u d i c i a l  

reasoning and a s p i r i t e d  attempt a t  devis ing  a formula t o  expla in  when 

regu la t ion  by government i n  t h e  pub l i c  i n t e r e s t  ends and a "taking" begins 

is presented by J. L. Sax. l8 He too is c r i t i c a l  of the  four  theor ie s  

discussed above but devotes more a t t e n t i o n  t o  the  nuisance abatement and 

diminution of value theor ies ,  p a r t i c u l a r l y  the  l a t t e r .  

In  r e l a t i o n  t o  the  farmer theory he s t a t e s  t h a t  the  "creat ion of harm 

test" on which i t  is  based r e l i e s  on t h e  argument t h a t  while i n  general  

e s t ab l i shed  economic i n t e r e s t s  cannot be diminished merely because of a 

r e s u l t i n g  pub l i c  b e n e f i t ,  t h a t  r u l e  does no t  apply where t h e  individual  whose 

i n t e r e s t  is t o  be diminished is  responsible f o r  c rea t ing  the  need f o r  pub l i c  

regula t ion  of h i s  conduct. The problem ought t o  be viewed no t  a s  one of 

11 n o x i o ~ s n i e s s ~ ~  o r  harm-creating a c t i v i t y  bu t  r a t h e r ,  one of inconsistency 

between p e r f e c t l y  llnnocent and independently des i rab le  uses. 

The l a t t e r  theory i s  considered by Sax t o  be probably the  most popular 

current  approach t o  the  taking i s sue .  It seems t o  express two i n t e r r e l a t e d  

ideas:  (1) t h a t  a l l  l e g a l l y  acquired e x i s t i n g  economic values a r e  property 

' a n d  (2) t h a t  while such values may be diminished somewhat without compensation, 

they may n o t  be excess ively  diminished: the  meaning of 'le%cessivel' is  

necessa r i ly  imprecise, bu t  i t  is  f a i r l y  c l e a r  under t h e  theory t h a t  i t  would 

17 Michelman, p. 1258. 

1 8  Joseph L. Sax, "Takings and the  Po l i ce  Power," 74 Yale Law Journal ,  
(1964), 36. 



be unconsti tutional t o  deprive a property of a l l  o r  a subs tan t ia l  portion 

of its economic value. Though t h i s  approach does have remarkable appeal, 

the  problem is much more complicated than =rely ident i fying ex is t ing  

economic values, denominating them property, and providing a ru l e  tha t  

those values may not be wholly o r  subs tan t ia l ly  destroyed. 19 

One reason f o r  the  f a i l u r e  of t h i s  t e s t ,  according t o  Sax, is tha t  i t  

presupposes a f a l s e  def ini t ion of property. In  some instances es tabl ished 

values a r e  destroyed under the pretext  tha t  the  i n t e r e s t  affected was not 

property and therefore not e n t i t l e d  t o  const i tu t ional  protection. The 

statement by Jus t ice  Jackson i n  the Willow River Power case t ha t  "only those 

economic advantages a r e  ' r igh ts '  which have the  law back of them. .whether 

i t  is a property r igh t  is r ea l l y  the question t o  be is c i t ed  a s  

the c l a s s i c  formulation of the "no-compensation because of no-property" 

approach. 

Sax points out tha t  a denial  of compensation on the  grounds tha t  the  

i n t e r e s t  affected is not a property r i gh t  is i n  a sense re jec t ing  the  essence 

of the  t e s t  - t h e  proposition tha t  es tabl ished economic values a s  such a r e  

e n t i t l e d  t o  const i tu t ional  protection. Finally he s t a t e s  tha t  the  diminution 

of value t e s t  presents a highly un rea l i s t i c  view of the  working of the 

' compensation ru le  i n  American law and a l leges  that  the  "no-property" approach 

is so widespread and pervasive t h a t  the policy of preventing individual 

economic l o s s  a s  such can hardly be s a id  to have received s ign i f ican t  

19 Ibid.,  p. 50. 

20 United States  v. Willow River Power Co., 324 U.S. 499, 502(1945) 
c i ted  i n  Sax, p, 51. 



recognit ion by the courts .  This l eads  him i n t o  quest ioning whether o r  not  

we have been mislead i n t o  thinking t h a t  t h e  function of the  compensation 

c lause  is t o  p ro tec t  and maintain e s t ab l i shed  values,  s ince  t h e  cour t s  have 

no t  t r e a t e d  i t  a s  a primary goal.  

A s  a s t a r t i n g  point  t o  deciding what p ro tec t ion  ought t o  be  given t o  

property, Sax bel ieves  t h a t  t h e  f i r s t  t a sk  should be to  develop a workable 

d e f i n i t i o n  of property - a s u b s t i t u t e  f o r  the  r i g i d  conception of property 

a s  a f ixed s t a t u s  def inable  only i n  reference  t o  e x i s t i n g  economic values.  

H e  endeavours t o  provide a comprehensive d e f i n i t i o n  which w i l l  take i n t o  

account new confLicts  a r i s i n g  from changes i n  t h e  charac ter  of a neighbour- 

hood, i n  technology, o r  i n  pub l i c  values s ince  these  changes w i l l  cont inual ly  

r e v i s e  the  permissable uses which a r e  ca l l ed  property. Property is  thus 

defined a s  the  r e s u l t  of the  process of competition. This d e f i n i t i o n  

makes the question of when t o  compensate a diminution i n  va lue  of property 

r e s u l t i n g  from government a c t i v i t y  much less d i f f i c u l t  t o  formulate. What 

is a t  i s sue  then amounts t o  deciding what kind of competition should 

e x i s t i n g  values be exposed and from which kind ought they be protected.  

Before answers can be  found, Sax f inds  i t  necessary t o  consider two 

d i f f e r e n t  r o l e s  played by government i n  the  process of competition. H e  

d i s t ingu i shes  between government encroachment i n  an e n t e r p r i s e  and mediating 

capaci ty  which y ie lds  no b e n e f i t  and proposes a r u l e  t h a t  i n  the  f i r s t  

in s t ance  compensation i s  c o n s t i t u t i o n a l l y  required,  thus s ign i fy ing  t h a t  a 

taking has occurred. I f  government is ac t ing  i n  t h e  l a t t e r  capacity,  los ses  

21  Sax, p. 61. 



no matter how severe a r e  not en t i t l ed  t o  compensation. This is sa id  t o  be 

an exercise of the police power. Whether o r  not compensation is due can 

therefore  be determined by deciding whether the losses  incurred resul ted from 

government's operation of i ts  en te rpr i se  o r  from competition among pr iva te  

i n t e r e s t s .  Sax a l so  holds the  view tha t  government need not pay compensation 

i f  i t  benef i t s  a s  any other  member of the community and i f  t h i s  benef i t  would 

not require compensation from a pr iva te  property owner. Furthermore, i n  the  

pr iva te  sec tor  when an economic l o s s  is suffered as a r e s u l t  Cf one firm 

moving o r  going out of business no act ion f o r  compensation is allowed, and 

t o  the  extent  tha t  government exercises t h i s  same pr ivi lege i t  ought not  have 

an obl igat ion t o  pay compensation, 

ever government acquired resources f o r  its own use. H i s  reason is tha t  nearly 

every attempt by government t o  regulate the pr ivate  use of land, a i r  and water 

resources may be considered a taking. An attempt t o  resolve t h i s  con f l i c t  

i n  the  l i g h t  of the  campaign f o r  a cleaner environment implies t ha t  the law 

of takings is i n  need of reform, He suggests t ha t  property r i gh t s  and the 

law of takings are  open t o  modification once property is viewed a s  an fnter-  

dependent network of competing uses ra ther  than a number of independent and 

i so la ted  en t i t i e s .  

22 Joseph L. Sex, "Takings, Pr ivate  Property and Public Rights", 
F 

81 Yale Law f o u n t d ,  (1971), 149. 



After  modification, cases previously viewed a s  takings a r e  now considered 

t o  be an exerc ise  of t h e  pol ice  power i n  maintaining "public rights". Sax 

points  ou t  t h a t  the  takings doct r ine  assumes t h a t  the  r i g h t  t o  compensation 

can be determined by examining the  economic e f f e c t s  t h a t  occur within the  

physical  boundaries of one's property. But when property is described as . 
being p a r t  of a network of r e la t ionsh ips  not  l imi ted  by, o r  accura te ly  

defined by physical  boundaries, t h a t  view of property r i g h t s  embodied i n  

cur ren t  takings law becomes inadequate. 

In  demonstrating t h e  inadequacy, Sax considers a s i t u a t i o n  i n  which, 

i n  order  t o  prevent erosion,  the  government prohibi ted  a l l  s t r i p  mining on 

land with a s lope  g rea te r  than twenty degrees. Instead of posing the  

quest ion i n  terms of whether the regula t ion,  however j u s t i f i e d ,  s o  reduced 

the  value of the r e s t r i c t e d  owner's land a s  t o  deprive i t  of a l l  present  

economic productivi ty,  he bel ieves  t h a t  t h e  problem is more accura te ly  

i d e n t i f i e d  by considering the  demand of both owners. The mineral owner 

demands tha t  the  lower land serve t o  carry  mining waste while t h e  lower owner 

demands t h a t  t h e  upper land be preserved i n  a way t h a t  p r o t e c t s  h i s  des i red  

uses. In  t h i s  s i t u a t i o n  n e i t h e r  owner is merely using h i s  own property nor  

is e i t h e r  e n t i t l e d  a p r i o r i  t o  have h i s  demand met s ince  n e i t h e r  c o n f l i c t i n g  

use is super io r  t o  the other.  

It has been customary f o r  l e g a l  analys is  to  focus only 0x1 p a r t  of t h e  

problem by considering the e f f e c t s  of government ac t ion  on t h e  claimant's 

land while ignoring the t o t a l i t y  of property which t h e  mine owner is using, 

and t h i s  includes t h e  land owned by those lower down. But Sax sees no theor- 

e t i c a l  reason why the  lower owner should not be equally e n t i t l e d  t o  compen- 

s a t i o n  by the  government f o r  f a i l i n g  t o  p ro tec t  h i s  property r i g h t  t o  use 



h i s  land f o r  r e s i d e n t i a l  purposes by p roh ib i t ing  mining above him, s ince  

there  is no theory of  property r i g h t s  which suggests t h a t  property owners 

should have an advantage i n  c o n f l i c t  r e so lu t ion  because of physical  locat ion.  

Both the  miner and the  lower landowner a r e  equally property owners and t o  

p r o h i b i t  s t r i p  mining would be a taking of t h e  miner's property while a 

f a i l u r e  t o  p roh ib i t  mining would be a taking of the lower owner's land. And 

i f  the  pub l ic  is required to  pay f o r  the c o s t s  generated by every s i t u a t i o n  

of c o n f l i c t i n g  use between property owners, t h i s  would wildly expand the  

reach of t h e  compensation provision of the Consti tut ion.  23 

Sax recognizes t h a t  because of t h e  interconnectedness of property uses,  

the  use of p r iva te  property generates spi l l -over e f f e c t s  on o the r  property 

users  and so  he seeks t o  determine the  implicat ion f o r  h i s  "new law of 

takings". When these e f f e c t s  f a l l  on d i s c r e t e  property owners, and t o  a 

s u b s t a n t i a l  degree, the  law has responded t o  t h e  c o n f l i c t  by recognizing 

p r iva te  r i g h t s  of ac t ion  such a s  nuisance. However, one c h a r a c t e r i s t i c  of 

ex te rna l  e f f e c t s  is rhat  they o f ten  f a l l  q u i t e  broadly, a f f e c t i n g  a l a r g e  

number of p o t e n t i a l  claimants, each i n  r e l a t i v e l y  small amounts. I f  one 

supposes rhat  these e f f e c t s  a r e  too broad f o r  any p a r t i c u l a r  l i t i g a n t  t o  

launch a s u i t  of ac t ion,  the  question a t  i ssue  is whether these  cos t s  should 

be allowed t o  remain where they f a l l  o r  whether the d i f fuse ly  held i n t e r e s t s  

ought t o  be recognized and advanced i n  the  form of publ ic  r i g h t s .  

How such a c o n f l i c t  would be handled by the new law of takings is demon- 

s t r a t e d  by considering a s i t u a t i o n  i n  which a person owns lowlying land 

23 Ib id . ,  p. 153. 



serving a s  a  f lood contro l  reservoi r .  Under conventional property law, 

the  owner would have a property r i g h t  t o  d ra in ,  f i l l ,  and develop h i s  land 

even i f  t h a t  a c t i v i t y  created se r ious  f lood con t ro l  problems f o r  a l a r g e  

number of persons below him. I f  t h e  pub l i c  wishes t o  r e t a i n  h i s  land a s  

a  n a t u r a l  r e se rvo i r ,  t ha t  r i g h t  must be purchased from him. Sax proposes 

t h a t  t h e  lower owners, cumulatively, should be t r ea ted  no d i f f e r e n t l y  from 

the  individual  lower owner even though they speak a s  members of a  d i f f u s e  

pub l i c  r a t h e r  than a s  conventional property owners. H i s  reason is t h a t  one 

should recognize a public  i n t e r e s t  i n  f lood con t ro l  i n t h e  same manner a s  a  

p r i v a t e  property owner's. By doing s o  the  c o n f l i c t  can be resolved s o  as  t o  

maximize n e t  b e n e f i t s  from the  resource network i n  quest ion,  and e i t h e r  

claimant might be required c o n s t i t u t i o n a l l y  t o  y i e l d  without compensation. 

From pr iva te  property,  Sax moves t o  a discussion of common property 

resources. He c r i t i c i z e s  the  l e g a l  system f o r  f a i l u r e  t o  recognize publ ic  

r i g h t s .  Ignoring the cumulative r i g h t  each person has i n  t h e  use of such 

resources,  each individual  is t r e a t e d  not  a s  a  l eg i t ima te  in teres t -holder ,  

bu t  a s  an i n t e r l o p e r ,  and i s  forced t o  pay f o r  the p ro tec t ion  of h i s  i n t e r e s t .  

H e  s ees  no reason why claims t o  the  r i g h t  t o  use resources should be discrim- 

, i na ted  agains t  simply because they are held i n  one r a t h e r  than another  

conventional form of ownership. H e  stresses the  need f o r  symmetry i n  the  

treatment of public  r i g h t s  and po in t s  out  t h a t  t o  requi re  compensation when 

a c o n f l i c t  among competing users  is  resolved i n  favour of d i f f u s e  i n t e r e s t -  

holders  and not  when i t  is resolved aga ins t  them inev i t ab ly  skews the  

p o l i t i c a l  resolu t ion  of c o n f l i c t s  over resource use and d iscr iminates  aga ins t  

pub l i c  r i g h t s .  2 4 

-. 

24 Ib id . ,  p. 160. 



Sax a l s o  bel ieves  tha t  competing resource users  should be t r ea ted  

equal ly  when each is making a use having spi l l -over  e f f e c t s  on h i s  neigh- 

bours and demands a r e  i n  c o n f l i c t .  Since no user  has an a p r i o r i  r i g h t  t o  

impose such e f f e c t s  on the  o t h e r ,  such uses may be c u r t a i l e d  by t h e  govern- 

ment without t r igge r ing  the  taking clause.  The same reasoning is appl ied  

t o  t h e  use of common property resources. One person may use a s tream f o r  

the  dumping of waste while o the r s  may depend on i t  f o r  a  source of  dr inking 

water. Since t h e  former use has t h e  e f f e c t  of p lac ing a burden on t h e  common 

t h a t  use cannot be claimed a s  a  property r i g h t  t h a t  should be protec ted  

cons t i tu t iona l ly .  In  s h o r t ,  any demand of a  r i g h t  t o  use property t h a t  has 

any of the  above s p i l l o v e r  e f f e c t s  may be c o n s t i t u t i o n a l l y  r e s t r a ined ,  however 

severe  t h e  economic l o s s  on t h e  property owner, without compensation; f o r  each 

of t h e  competing i n t e r e s t s  t h a t  would be adversely a f fec ted  by such uses  has,  

a  p r i o r i ,  an equal r i g h t  t o  be f r e e  of such burdens. 

The test Sax proposes f o r  determining compensation is  based on whether 

uses can be made of land t h a t  do not  physica l ly  r e s t r i c t  a neighbour, burden 

a common, impose a burden on t h e  community t h a t  would requ i re  pub l i c  se rv ices  

o r  adversely a f f e c t  some i n t e r e s t  i n  hea l th  o r  well-being. I f  none of these 

, s p i l l o v e r s  a r e  present  the  landowner has a  c o n s t i t u t i o n a l  r i g h t  t o  make those 

uses. I f  he is r e s t r i c t e d  from doing s o ,  he is e n t i t l e d  t o  rece ive  compen- 

s a t i o n  equal  t o  the  h ighes t  and b e s t  use which could be made of the  resource 

without producing s p i l l o v e r  e f f e c t s .  

The quest ion which t h i s  new law of takings poses is whether the  compul- 

sory payment o r  non-payment of  compensation w i l l  make the  process more 

ra t iona l .  Sax s t a t e s  t h a t  t h e  current  takings scheme is i r r a t i o n a l  i n  t h a t  



it requires  compensation when the con f l i c t  resolution system imposes extreme 

harm on d i sc re te  users but not when similar h a m  i s  placed on d i f fuse  users. 

H i s  proposed scheme has the advantage of making competing i n t e r ea t s  

doctr inal ly  equal, leaving the i r  accomodation t o  be decided a s  a matter of 

public policy ra ther  than of in f lex ib le  l ega l  rules.  H e  contends t ha t  the 

goal of a system which regulates property r i gh t s  should be t o  maximize the 

output of the  e n t i r e  resource base upon which the competing claims of 

r igh ts  a re  dependent , ra ther  than maintaining the p r o f i t a b i l i t y  of individual 

parcels of property. A s  a rule  of thumb, Sax s t a t e s  that  the  appropriate 

decision as t o  competing property uses which involve sp i l lover  e f f ec t s  is 

t h a t  which a ra t iona l  owner would make i f  he were responsible fo r  the e n t i r e  

network of resources effected,  and i f  the d i s t r ibu t ion  of gains and losses  

among the parcels of h i s  t o t a l  holdings were a matter of indifference t o  him. 2 5 

There has been a lack of writ ings on the  issue of compensation i n  Canada. 

A notable exception, however, is tha t  of Er ic    odd.^^ H e  has been c r i t i c a l  

of the application of the r e s t r i c t i v e  rules  adopted'by English and subsequently 

Canadian courts i n  s i tua t ions  where no land is taken but an individual is 

i n  juriousllty affected.  He argues t ha t  the rules  have been based on narrow 

in te rpre ta t ion  and i n  a number of instances the courts have been able to  

avoid t h e i r  application by dist inguishing the par t icu la r  s ta tu tory  provision 

which they were in te rpre t ing  from those which gave r i s e  t o  the  rules.  "The 

consequence has been a mixture of conf l ic t ,  confusion, and lack of logic.  d 7  

25 Ibid., p. 172. 

26 Eric  Todd, "The MiStique of In ju r iow Affection i n  the  Law of Expro- 
priat ion," U.B.C. Law Review (Centennial Issue,  1967), 127-169. 

27  Ibid.,  p. 162. 



Commenting on the r e s t r i c t i v e  ru les  tha t  have been l a i d  down by the  

Courts f o r  application t o  "no taking" s i t ua t i ons  (The McCarthy Rules) the 

Royal Commission on Expropriation i n  Br i t i sh  Columbia, s t a t e s :  

The ra t iona le  of the  f i r s t  two conditions is tha t  an owner 
whose land has been injured by ac t s ,  to r t ious  i f  done 
without s ta tu tory  author i ty ,  should be given a r ight  t o  
compensation i n  place of the r i g h t  of act ion removed by 
the  s ta tu te .  The l imi ta t ion  imposed by those two conditions 
is, i n  my opinion sound. These two conditions, incidental ly ,  
introduce the common law of pr ivate  nuisance with its 
requiremnt  t h a t  in jury  done m u s t  be peculiar  t o  the claim- 
ant 's  land, over and ove any general in jury  suffered by 
a l l  land i n  the  area, d 

In  a more recent repor t ,  the Law Reform Corarmission on Expropriation 2 9 

sought t o  apply t h i s  ra t ionale  i n  an attempt t o  discover whether s i t ua t i ons  

would a r i s e  i n  which a person suf fe rs  a l o s s  fo r  which he ought t o  be 

compensated although the a c t i v i t i e s  which cause the l o s s  would not have been 

actionable i n  the  absence of s ta tu tory  authority. The two examples 

by the  Connnission are  reproduced below. 

1. X owns a $60,000 home which faces on a pleasant shady 
avenue. On the  other s ide  of the  avenue is a row of 
housing which backs on t o  a busy two-lane road, Market 
Street .  The municipality i n  which the home is located 
decides t o  turn k r k e  t S t ree t  i n  to  a six-lane expressway. 
To accomplish t h i s ,  the municipality acquires the pro- 
pe r t i e s  on the  other  s i de  of Market S t r ee t  and takes down 
the houses on those p rope r tb s .  X ' s  house now faces a six- 
lane expressway. The e f f e c t  is t o  dr ive  down the value of 
h i s  house t o  $50,000, not because of any nuisance o r  tress- 
pass tha t  h i s  property w i l l  become subject  to,  but  because 

considered 

28 Report of the Br i t i sh  Columbia Royal Coturnission on Expropriation 
(1961-63) , Hon. J.V. Clyne ( C o d s s i o n e r )  , p. 114. 

29 Br i t i sh  Columbia Law Reform C o d s s i o n  of Br i t i sh  Columbia: Report 
1971, p. 161. 



t h e  loca t ion  is not  a s  des i rab le  a s  i t  was before. I t  
is accepted tha t  he can prove he has suffered  a l o s s  of 
$10,000. 

Is t h i s  a  l o s s  which X should bear? O r  should soc ie ty ,  through the  

municipal i ty recompense him? When a person buys property does he assume 

a r i s k  t h a t  i ts  value may f a l l b e c a u s e o f  pub l i c  (or  p r iva te )  developments 

i n  t h e  area?  

2. In  a  r u r a l  a rea ,  Y owns a small general  s t o r e  and 
service-s ta t ion ,  located on an o l d  highway. A new 
highway is constructed nearby siphoning o f f  much of 
the  t r a f f i c .  The l o s s  i n  business is such t h a t  he is 
forced t o  c lose  down h i s  s t o r e .  

Was the  p o s s i b i l i t y  of such a l o s s  a r i s k  which Y assumed when he went 

i n t o  business? Since there  has been no taking the  l a w  of i n j u r i o u s  a f f e c t i o n  

would not  pay compensation, but  Todd takes exception t o  t h i s .  H e  argues 

t h a t  t h e  ac t ionable  r u l e  equated the  l i a b i l i t y  of s t a t u t o r y  bodies which cause 

i n j u r i o u s  a f fec t ion  t o  neighbouring land and the  l i a b i l i t y  of p r i v a t e  land- 

owners who cause s i m i l a r  damage without the sanct ion  of s t a t u t o r y  powers, 

Though i t  appears l o g i c a l  and j u s t  he suggests  two arguments t h a t  can be 

advanced agains t  i t  - one h i s t o r i c a l ,  the o the r  modem. 

The h i s t o r i c a l  argument is  t raced from t h e  r u l e s  which evolved from the  

English railway boom of the  mid-nineteenth century, and Todd argues t h a t  the  

cour ts ,  i n  developing the  ac t ionable  r u l e  did not  ca r ry  ou t  the  i n t e n t i o n s  of 

Parliament, which assumed t h a t  the  promoters and specula tors  involved i n  the  

development of railways would pay i n  f u l l  measure f o r  any damage t o  p r i v a t e  

proper ty  caused by t h e i r  a c t i v i t i e s .  The modern argument is t h a t  the  equating 

of  l i a b i l i t y  f o r  damage done under s t a t u t o r y  au thor i ty  f o r  pub l i c  purposes 

with l i a b i l i t y  of  p r iva te  Persons f o r  s i m i l a r  damage under the  law of 

nuisance is no t  sound. Accordingly, he bel ieved t h a t  there  is  an a l t e r n a t i v e  



premise which runs a s  follows: 

... a s  a  matter of public  pol icy  i t  may be preferable  
t h a t  the  general  public ,  r a t h e r  than a  p r i v a t e  
landowner, should bear  the  burden of  a  l o s s  wh h  
occurs without "fault"  on t h e  p a r t  of ne i the r .  

3s 

Expropriat ing a u t h o r i t i e s  held the  view t h a t  the re  is no j u s t i f i c a t i o n  

f o r  awarding compensation i n  respect  of the two examples set out  above. It  

was s t a t e d  t h a t  a  business has "tto vested i n t e r e s t  i n  the  passing t r ade  and 

should no t  be ab le  t o  claim f o r  l o s s  of business i f  t r a f f i c  moves t o  a  new 

route  o r  f a i l s  t o  patronize the  business because of c i r cu i tous  t r ave l .  ,I 31 

It was feared t h a t  compensation based s o l e l y  on economic l o s s  could impose 

severe  f i n a n c i a l  burden on the  taxpayer vho ul t imate ly  pays f o r  the  expro- 

p r i a t i o n ,  with the  r e s u l t  t h a t  many worthwhile p r o j e c t s  might never be 

undertaken. 

Whereas the  Law Ref o m  Conmiss ion recommended t h a t  i n  circumstances 

where the re  is no taking,  expropr ia t ing  a u t h o r i t i e s  should be l i a b l e  f o r  

damages caused by const ruct ion  and use of the  work. It was agreed t h a t  

damages should be recoverable only where i n  the  absence of s t a t u t o r y  author- 

i t y ,  the  expropr ia t ing  au thor i ty  would have been l i a b l e  a t  common law. On 

t h e  contrary,  Todd bel ieves  t h a t  the  law i n  t h i s  respect  is unsat i s fac tory  

and requi res  l e g i s l a t i v e  reform. H e  admits t h a t  the  sub jec t  is d i f f i c u l t  

and presents  very p r a c t i c a l  problems of determining where t o  draw the  l i n e  

between publ ic  i n t e r e s t  and p r i v a t e  r i g h t s .  Consequently, l e g i s l a t u r e s  

w i l l  be tempted e i t h e r  t o  avoid the  sub jec t  completely o r  t o  pass l e g i s l a t i o n  

30 Todd, op. c i t .  

31 Law Reform Commission of B r i t i s h  Columbia: Report cn Expropriat ion,  
1971, p. 162, 



on an ad hoc b a s i s  by covering s p e c i f i c  s i t u a t i o n s  of hardship r a t h e r  than 

e s t a b l i s h i n g  broad general  p r inc ip les .  

I n  conclusion Todd suggests  t h a t  the re  should be no d i s t i n c t i o n  between 

damage t o  land,  personal  damages, sent imenta l  damage, and economic loss .  Any 

provable economic l o s s  should be recoverable, excluding specula t ive ,  remote, 

o r  imagined l o s s e s  - only a c t u a l  provable l o s s ,  He favours a broad s t a t u t o r y  

r i g h t  t o  f u l l  indemnity sub jec t  t o  the following c l e a r l y  defined l i m i t a t i o n s .  

1. The onus of proof of economic l o s s  should be on the  claimant 
a s  i n  an ordinary common law ac t ion  f o r  damages. 

2. The general  r u l e s  of remoteness of damage should apply. 

3. There should be a l imi ted  period wi th in  which ac t ion  should 
be  brought a f t e r  the comaencement of the  use of the  p a r t i c u l a r  
pub l i c  work a l leged t o  have caused the  damage, o r  a f t e r  any 
s u b s t a n t i a l  change i n  t h e  na ture  o r  use of  t h e  work. 

4 .  The value of  any economic b e n e f i t  accruing t o  the  claimant 
a s  a r e s u l t  of the  publ ic  work should be o f f s e t  aga ins t  h i s  
economic damage. The onus of proving any such b e n e f i t  should 
be  on the  au thor i ty  from whom the  damages a r e  claimed. 

5. The au thor i ty  from whom damages a r e  claimed should have the  
opt ion  of paying f o r  the  damages o r  buying the  praperty,  with 
the  owner having the  r i g h t  t o  sel l  i f  he forgoes h i s  claim f o r  
damages. 

H e  concludes t h a t  though the  adoption of such a l i b e r a l  i n d e m i t y  f o r  

economic l o s s  caused by publ ic  works involves a departure from the  under- 

l y i n g  philosophy of the  current  law which requires indiv idual  property 

owners t o  s u f f e r  damage i n  the  general  pub l i c  i n t e r e s t ,  the  continued and 

increas ing i n t e r a c t i o n  of urbanizat ion and publ ic  e n t e r p r i s e  undoubtedly 

w i l l  mult iply the  occasions where ind iv idua l s  a r e ,  under the  present  r u l e s ,  

l e f t  without redress.  



CHAPTER VI 

Summary and Conclusions 

Less emphasis has been placed on the  taking i s s u e  as i t  r e l a t e s  t o  

B r i t i s h  Columbia than was o r i g i n a l l y  intended. The major reason is t h a t  

few cases could be found on which t o  a s sess  the  i s s u e  of  compensation, 

Leg i s l a t ion  a s  recent  a s  the  Pol lu t ion  Control Act does not  speci fy  the  

r i g h t s  conferred under a  permit, n e i t h e r  does i t  provide f o r  compensation 

t o  persons a f f e c t e d  by the  grant ing  of  permits. Nevertheless i t  is gen- 

e r a l l y  recognized t h a t  the  i n t e r e s t s  of a  landowner i n  h i s  property is 

l imi ted  by c e r t a i n  condit ions requi r ing  t h a t  land n o t  be used f o r  purposes 

incons i s t en t  with the  publ ic  i n t e r e s t .  Therefore l e g i s l a t i o n ,  whether 

c a l l e d  an exe rc i se  of  the  po l i ce  power, a  hea l th  and welfare measure o r  an 

app l i ca t ion  of the  publ ic  t r u s t  doct r ine ,  may impose standards on landowners 

r e s t r i c t i n g  the  use of t h e i r  property without providing compensation f o r  the  

' t ak ing ' .  Al ternat ive ly  the  po l lu t ion  problem has been viewed a s  an extension 

of t h e  nuisance doct r ine  which requ i res  t h a t  property be used so  a s  n o t  t o  

i n j u r e  the  r i g h t s  of o thers .  But s i n c e  no d i r e c t  au thor i ty  exists  i n  B r i t i s h  

Columbia on t h e  quest ion of whether a  permit w i l l  provide a defence i n  an 

ac t ion  agains t  po l lu t ion ,  i t  is d i f f i c u l t  t o  make s p e c i f i c  recommendations 

a t  t h i s  t i m e .  Only a summary o f ,  and an i n t e r p r e t a t i o n  of some of t h e  

reasoning employed i n  a  few of t h e  major decis ions  w i l l  be undertaken. 

Most of the  wr i t ings  on the  compensation quest ion have been done i n  the  

United S t a t e s  probably because, unlike the  United Kingdom where parliament 

is supreme, c o n s t i t u t i o n a l  r e s t r a i n t  is imposed upon the  l e g i s l a t u r e .  But 

j u d i c i a l  e f f o r t s  t o  devise a  workable test f o r  deciding whether pol ice  power 



measures impose c o n s t i t u t i o n a l l y  compensable l o s s e s  on property owners 

have proved t o  be  unsuccessful.  This s i t u a t i o n  r e f l e c t s  the  absence of a 

genera l ly  accepted t h e o r e t i c a l  r a t i o n a l e  f o r  def in ing t h e  boundaries of  

the  p o l i c e  power a s  w e l l  a s  t h e  absence of s t a t u t o r y  guidel ines  o r  c r i t e r i a  

f o r  resolv ing t h e  taking issue.  

It  i s  doubtful ,  however, whether s t a t u t o r y  guidel ines  would completely 

resolve  t h e  problem because the B r i t i s h  system is so  charac ter ized  and i t  

is held t h a t  p r i v a t e  r i g h t s  of property a r e  deemed n o t  t o  have been taken 

away by s t a t u t e  without compensation unless  the  i n t e n t i o n  t o  do so  is 

expressed i n  c l e a r  and unambiguous terms. Y e t  i n  t h e  century following 

Brand's case,claimants whose lands were i n j u r i o u s l y  a f fec ted  by reason of  

what was done by the  acquir ing  a u t h o r i t i e s  on land no t  taken from them stood 

l i t t l e  chance of obta in ing compensation unless the  deprecia t ion  caused t o  

t h e i r  land comprised an in te r fe rence  wi th  some o the r  r i g h t  e x i s t i n g  over t h e  

land taken. Rule (IV) of the four r u l e s  i n  the  MeCarthy case (discussed 

above) was very e f f e c t i v e  i n  defea t ing  claimants i n  severa l  s i t u a t i o n s  i n  

which property had been depreciated a s  a r e s u l t  of the  use t o  which land 

nearby was put  a f t e r  a s t a t u t o r y  au thor i ty  acquired i t  and developed it  f o r  

some publ ic  purpose. 

The d i s t i n c t i o n  which t h i s  r u l e  makes is a r t i f i c i a l  because p r i v a t e l y  

ac t ionab le  nuisance comprises in te r fe rence  wi th  r i g h t s  i n  another 's  land a s  

w e l l  a s  d i r e c t  in te r fe rence  with t h e  p l a i n t i f f ' s  property. The only 

e s s e n t i a l  f a c t o r  is the  damage t o  t h e  condit ion o r  enjoyment of  t h a t  property 

and t h e  in te r fe rence  wi th  an easement which b e n e f i t s  it. But t h i s  does n o t  

a l t e r  the  f a c t  t h a t  d i f ferences  i n  d e t a i l  may w e l l  underl ine the  d i s t i n c t i o n  



between the  two v a r i e t i e s  of p r iva te ly  ac t ionab le  nuisance. On t h e  one hand, 

in te r fe rence  t h a t  a f f e c t s  the p l a i n t i f f ' s  land d i r e c t l y  is l i k e l y  t o  a r i s e  

from use of  t h e  defendant 's land r a t h e r  than the  works constructed upon i t .  

On the  o t h e r  hand, in te r fe rence  t h a t  a f f e c t s  the  p l a i n t i f f ' s  land by damaging 

an  easement which b e n e f i t s  the  land is l i k e l y  t o  a r i s e  from const ruct ion  of 

works r a t h e r  than use. I n  general ,  i t  appears t h a t  construct ion of  works 

tends t o  d i s r u p t  se rv i tudes  while mis-use of property causes the  more 

d i r e c t  types of p r i v a t e  nuisance. This  c a r r i e s  l i t t l e  weight i n  t o r t  s ince  

the  a r t i f i c i a l  d i s t i n c t i o n  between const ruct ion  and use of works on offending 

land is not  re levant  t o  p r iva te ly  ac t ionab le  nuisance. Only because of 

  rand's case is it  re levant  t o  i n j u r i o u s  a f fec t ion .  

I n  add i t ion  t o  t h e  r e s t r i c t e d  r u l e s  imposed by judges i n  many of the  

n ineteenth  century decisions,  the  ' t ak ing  i ssue '  is n o t  viewed a s  such i n  

t h e  United Kingdom. Even though in te r fe rence  with r i g h t s  of development o r  

user  has come t o  be a recognized element of regula t ion  and planning the  

consequent impairment o r  diminution of these r i g h t s  a r e  not  t r e a t e d  a s  a 

taking of property. When compensation is provided the  b a s i s  f o r  so  doing is 

no t  t h a t  property o r  property r i g h t s  have been taken bu t  r a t h e r  on the  b a s i s  

t h a t  t h e  remaining property has been in ju r ious ly  a f fec ted .  

I n  t h e  United S ta tes ,  a considerable amount of ingenuity has  been 

devoted t o  t h e  problem of d i s t ingu i sh ing  between compensable takings  and 

noncompensable regula t ion .  I t  has become increas ingly  d i f f i c u l t  t o  decide 

where t o  draw t h e  l i n e  because the  technique of  regula t ion  and purchase a r e  

no longer confined t o  t r a d i t i o n a l  a reas  and methods but  overlap t o  a consider- 

able  ex ten t .  With regard t o  t i t l e ,  d i s t i n c t i o n s  between the  two methods 



become l e s s  s i g n i f i c a n t  a s  w e  observe both methods being used t o  achieve 

r e s u l t s  which may involve, i n  e i t h e r  case,  comprehensive l i m i t a t i o n  o r  

d i r e c t i o n  of use. Since t i t l e  is composed of a bundle of r i g h t s  which 

include d u t i e s  t o  t h e  community, negat ive  r i g h t s  o r  prohibi t ions ,  a s  w e l l  

a s  r i g h t s  i n  t h e  individual  owner. The s t a t e  may require  t h e  complete 

surrender of land o r  i t  may place severe  l i m i t a t i o n  on t h e  r i g h t s  of a use r  

without r equ i r ing  a surrender of ownership. This  r e s u l t  m y  be  achieved 

by regula t ion  almost a s  extens ively  a s  by purchase. Consequently, i f  t h e  

purpose of regula t ion  and purchase become more indis t inguishable  i n  the  f i e l d  

of land-use cont ro l ,  and i f  t h e i r  r e spec t ive  e f f e c t s  on t i t le  a r e  the  same, 

the* guidel ines  t o  t h e  necess i ty  of compensation a r e  weakened o r  d i f f i c u l t  

t o  e s t ab l i sh .  

Since a l l  l o s s e s  cannot be compensated i t  is highly probably t h a t  l e g a l  

decis ions  w i l l  cont inual ly  be made on an ad hoc bas i s .  It may be  the  case ,  

however, t h a t  the  problem though o f t e a  expressed i n  l e g a l  terms is r e a l l y  

an e t h i c a l  one of determining whether the  s t a t e  should pay f o r  the  ex te rna l  

c o s t s  which its decis ions  impose on o t h e r s  t o  t h e  same ex ten t  t h a t  o the r  

planning l e g i s l a t i o n  seeks t o  compel p r i v a t e  decis ion  makers t o  pay f o r  

the  diseconomies which t h e i r  decis ions  impose on o thers .  

I n  many of the  American cases discussed i n  which no compensation was 

provided, the  cour ts  seemed t o  regard t h e  i n s t i t u t i o n  of p r i v a t e  property 

ownership a s  being sub jec t  t o  t h e  implied condit ion t h a t  t h e  s t a t e  through 

t h e  exerc ise  of i ts  po l i ce  powers may impose appropr ia te  regula t ions  t o  

ensure t h a t  such property should n o t  be used i n  ways t h a t  cause unreasonable 

harm t o  o thers .  This view presupposes a system of  rec iprocal  d u t i e s  and 



b e n e f i t s  between individual  owners of property and i m p l i c i t l y  regards the  

c o n s t i t u t i o n a l  requirement of j u s t  compensation a s  being s a t i s f i e d  i n  non- 

monetary form. It concedes t h a t  even though a n  owner may have sus ta ined  

individual  l o s s  as a r e s u l t  of regula t ion  he is  compensated f o r  it by 

sha r ing  i n  t h e  general  b e n e f i t s  which a r e  brought about by t h e  regula t ion .  

The Mugler decis ion ,  f o r  example, appears t o  have been based on such 

considerat ions.  F i r s t l y  t h e  cour t  sought t o  d i s t ingu i sh  between regula t ion  

and appropr ia t ion  o r  occupation of property s i n c e  only the  l a t t e r  form of 

governmental ac t ion  is regarded a s  a  taking of p r i v a t e  property. Secondly 

a p roh ib i t ion  on the  manufacture and s a l e  of a l coho l i c  beverages was n o t  

regarded a s  an  in te r fe rence  with property wi th in  the  meaning of the  j u s t  

compensation clause,  but  amounted only t o  t h e  abatement of a  harmful o r  

noxious use. J u s t i c e  Harland went a s  f a r  a s  t o  point  out  t h a t  a l l  proper ty  

is held under the  implied ob l iga t ion  t h a t  t h e  owner's use  s h a l l  not  be  

in ju r ious  t o  the  community. Therefore compensation need n o t  be paid when 

such a nuisance is abated although due process of law would requ i re  j u s t  

compensation i f  unof fending property is taken from an innocent owner. 

Modern writers, notably Sax, have recognized t h a t  property cons i s t s  +/ 
,s 

of more than a mere r i g h t  of physical  occupancy and agree t h a t  j u s t  compen- 

s a t i a  may be c o n s t i t u t i o n a l l y  required where regula tory  measures f a l l  s h o r t  

of appropr ia t ion  bu t  s u b s t a n t i a l l y  diminish property values. It is hoped 

t h a t  f u t u r e  cour t  decis ions  w i l l  focus less on precedent and concentrate 

more on t h e  increas ing problem of d i s t ingu i sh ing  between regula t ion  and 

purchase. This should make some contr ibut ion  t o  d isentangl ing  t h e  r i d d l e  

of j u s t  compensation. 
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