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Abstract 

The British Columbia Utilities Commission (the Commission) is responsible for making 

decisions in the public interest and is legally required to ensure its processes are fair, 

transparent and inclusive. Public hearings are the major source of public input to the 

Commission‟s decisions. A lack of understanding about complex and technical 

information and limited resources (both money and time) can inadvertently exclude the 

public from participating in these hearings. As the mandate of the Commission evolves, 

its obligation to engage and seek input from the public about issues affecting them is 

increasing. This study provides recommendations for enhancing public participation and 

engagement in public hearings conducted by the Commission. The study draws on best 

practices to develop an implementation strategy and to highlight decisions critical to 

advancing public participation and engagement initiatives.  

 

Keywords:  public; public interest; public hearing; British Columbia; utilities 

commission; regulation; participation; engagement; stakeholder.    
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Executive Summary 

The British Columbia Utilities Commission (BCUC, the Commission) is on the 

brink of a new phase in its evolution. The legitimacy of the Commission rests on its 

ability to respond to the needs and best interest of its public and to build a more inclusive 

relationship with those affected by its decisions. Traditionally the Commission has sought 

legitimacy through procedural fairness and the formality of its proceedings. While the 

Commission‟s approach to public participation is legally acceptable, it represents a more 

traditional or court-like approach. This approach may leave the Commission‟s decisions 

open to challenge, since its procedures inadvertently favour those with a sophisticated 

understanding of legal processes and technical elements of the utility applications. In 

addition, the public or marginalized groups may become distrustful of the Commission if 

they regard its processes as inaccessible and its decisions as unfair. 

The Commission reviews over 400 utility applications (e.g. to increase rates, build 

new or extend existing facilities) a year, handles complaints and disputes from utility and 

gas marketer customers, facilitates negotiated settlements and conducts public hearings 

for utility applications raising major public interest issues. This study focuses on the issue 

of public participation in public hearings conducted by the Commission. The study: 

 Identifies tribunals in Canada focused on enhancing public participation 

and engagement;  

 Determines how the tribunals ensure representation of the public interest 

in decision-making and; 
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 Recommends ways to modernize and enhance the effectiveness of the 

Commission‟s public participation and engagement processes. 

In attempting to investigate how the Commission can enhance public participation 

in its proceedings, the study employs a methodology of a case study analysis and elite 

interviews. The case study analysis identifies several key areas influencing public 

participation and engagement at the National Energy Board (NEB), the Ontario Energy 

Board (OEB) and the Alberta Utilities Commission (AUC). The elite interviews 

supplement the findings from independent research and provide insight on opinions, 

approaches and specific practices that the Commission can consider. 

Findings and Recommendations   

Several findings stem from the case study analysis and interviews. These are:  

1. There is an apparent dualism in the approaches to public participation and 

engagement by tribunals in Canada. On the one hand is the BCUC who 

employs a traditional approach, with a court-like focus on procedural fairness. 

On the other  are the AUC, OEB and NEB who employ a modern approach to 

engaging and reaching out to the public.  

2. Tribunals in Canada experience similar barriers to public participation such as 

unequal access to resources, knowledge and understanding of complex, 

legalistic procedures and processes; the adversarial and legalistic nature of 

proceedings; the complexity and volume of the technical information in the 

applications and; the lack of interest or awareness of the public of the issues 

coming before the tribunals.  

3. Tribunals are not explicitly compiling and reporting the costs of public 

participation.  
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4. There is limited development of effectiveness measures of public participation 

processes and activities by regulatory tribunals.  

5. Tribunals employ various methods of ensuring representation of the public 

interest in proceedings. The ideal is for individuals and groups to be able to 

represent themselves in proceedings.  

The case study analysis leads to the development of a set of best practices in 

public participation and engagement. From the best practices, emanate options ranging in 

degree of commitment to public participation and engagement and complexity of 

implementation. The Commission may pilot several of the strategies as it decides to move 

along the continuum toward an active approach informing and engaging the public in 

issues that affect them.  

Addressing the barriers to public participation requires proactively informing, 

increasing access to resources and engaging participants on issues that affect them. In 

doing so, the Commission will facilitate informed participation and improve efficiency 

and effectiveness of the process. Concerted efforts to enhance public participation 

mechanisms and engage the public will build public trust and confidence in the decisions 

of the Commission.  

Drawing on the findings and best practices from the analysis, the 

recommendations are: 

1. Make public participation, engagement and communications with 

stakeholders and the public a priority. The Commission Secretary should 

champion these activities. 

2. Establish a „baseline‟ to build the case for and set priorities for 

participation and engagement activities and initiate dialogue with 

stakeholders. This requires: 
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i. Post-hearing surveys; 

ii. Stakeholder surveys; and 

iii. Compiling and analysing existing data. 

3. Dedicate specific resources to public participation and engagement 

activities.  

4. Develop a public participation and engagement action plan based on 

stakeholder input. 

5. Establish a formal mechanism to review participation, engagement and 

communications activities. Indicators and measures of effectiveness for 

monitoring and reporting on progress should shape the initiatives.  

The study provides a potential definition of effectiveness and suggests the steps 

needed to assess the effectiveness of public participation and engagement mechanisms. 

The steps include defining effectiveness; developing key indicators and measures; 

establishing a formal method for tracking and reporting progress; and collecting, 

compiling and analyzing existing data.  
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1: Introduction to the Study and Public Participation  

The primary focus of this study is on public hearings as a major source of 

stakeholder input on significant issues arising in utility applications before the British 

Columbia Utilities Commission (BCUC or the Commission). The Commission is an 

independent, quasi-judicial administrative tribunal that regulates the province‟s electricity 

and natural gas sectors in the public interest. The Commission administers and operates 

under the British Columbia Utilities Commission Act (UCA), 1996 to achieve broader 

policy objectives laid out by the provincial government.  

Decision-makers at the BCUC face the difficult task of considering the views of 

multiple and diverse stakeholders including the public (residential or small business 

consumers of energy and basic mandatory automobile insurance). The Commission 

strives to make fair and well-reasoned decisions that balance the interests of regulated 

utilities, the public and the various social, economic, cultural, environmental and political 

interests.  

Although focused on public hearing process, the recommendations resulting from 

my investigation are applicable to a broad range of activities carried out by the 

Commission. Public participation is a requirement for effective regulation that contributes 

to a more representative, fair and informed decision-making process. The public 

participation and engagement practices used by the Commission are insufficient and may 

leave the Commission open to challenge based on the fairness and inclusiveness of its 
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proceedings. This study investigates current public participation engagement practices 

used by the Commission.  

1.1 Public Participation in BCUC Proceedings: The Problem 

As the mandate of the Commission evolves so too does the need (and desire) to 

make decisions in a transparent, well-reasoned and fair manner. The decisions the 

Commission makes are subject and to the quality and breadth of evidence on the public 

record. To ensure a strong evidentiary record, the Commission requires an effective 

public participation process. An effective process requires adequate access to information 

that is relevant and easy to understand, appropriate resources and representation of the 

public.  

Certain applications - particularly those for new transmission lines or generating 

facilities - attract significant intervention by community residents and local interest 

groups (Kelsey, Interview, 2011). Other applications generate limited interest and this 

may result in selection bias with those most interested and organized individuals and 

groups intervening in proceedings. This selection bias is most evident in rate design and 

revenue requirement hearings. These hearings are highly complex and deal with technical 

information but they affect how rates are determined across consumer classes (e.g. 

residential, industrial, commercial) and thus it is important for members of the public to 

participate.  

The Commission‟s current public involvement practices are sufficient to meet 

procedural requirements. Despite meeting the legal requirements, the Commission could 

update and enhance its practices, particularly with respect to First Nations engagement as 
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the Commission takes on the new responsibility of addressing the adequacy of 

consultation of First Nations by BC Hydro.
1
 Currently, information is not easily 

accessible, the Website is difficult to navigate for those unfamiliar with it and new 

participants must actively seek out information about getting involved in Commission 

proceedings. Information that is available about participation and procedures is outdated 

and can be more visually engaging. Opportunities for two-way communication between 

stakeholders (and members of the public) and the Commission are limited. Post-hearing 

follow up with and stakeholder surveying do not occur regularly. Complex and legalistic 

procedures and the significant costs associated with participation may deter new 

participants who have a genuine interest in a proceeding.  

 As a result, the Commission experiences low levels of public engagement and 

involvement in its decision-making process. Modernizing and improving the 

Commission‟s public involvement practices will enhance knowledge of and engagement 

in the Commission‟s proceedings and should improve the evidentiary records upon which 

it relies on to make informed decisions.     

The fairness and inclusiveness of the Commission’s proceedings ensures its 

legitimacy and trustworthiness in the eyes of its stakeholders. Modernizing the 

Commission’s approach to public participation and engagement will enhance its ability 

to meet its evolving mandate, fulfil its role as a public interest regulator and reduce the 

likelihood its decisions will be challenged. 

                                                 
1
 In 2009 the British Columbia Court of Appeal confirmed the Commission is obligated to assess the 

adequacy of Crown (e.g. BC Hydro) consultation of First Nations in its regulatory scheme (BCUC, 

2010). The Supreme Court of Canada confirmed the Commission has the jurisdiction to assess the 

adequacy of Crown consultation in its ruling in Rio Tinto Alcan v. Carrier Sekani Tribal Council. The 

judgment is retrievable from the SCC website at 

http://scc.lexum.org/en/2010/2010scc43/2010scc43.html.   

http://scc.lexum.org/en/2010/2010scc43/2010scc43.html


 

 4 

1.2 Why Public Participation is Important to the Commission 

Over the last decade it has become clear that there is a growing risk of 

‘disconnection’ between government and citizens. Research tells us that citizens 

are increasingly concerned that their democratic institutions are out of sync with 

their values and interests. Moreover, citizens strongly believe there is a growing 

gap between their actual and desired level of influence in government decision-

making (Bourgon, 1998). 

The public judges the Commission on its ability to inform and engage them and 

represent the public interest in its decisions (Grzybowski & Owen, 2001, 5). To be 

successful the Commission must ensure those affected by their decisions are able to 

participate effectively (Grzybowski & Owen, 2001, 5). Smith defines public participation 

as “a group of procedures designed to consult, involve and inform the public to allow 

those affected by a decision to have input in that decision (as cited in Frewer & Rowe, 

2000, 7).” 

There is extensive literature concerning declining levels of civic engagement, 

knowledge about important political issues and declining levels of trust of public servants 

and government agencies (Hira et al., 2005, 54). There is also discussion of increasing 

cynicism toward regulatory agencies, such as the Commission, affecting participation 

levels in the proceedings of these agencies (Hira et al., 2005, 56). Addressing levels of 

broader civic engagement is beyond the scope of this study, but is nonetheless an 

important issue for government agencies across Canada. Taking measures to enhancing 

public participation and engagement in regulatory decisions will improve levels of public 

trust, confidence in the process and ultimately ensure decisions are in the public interest.  



 

 5 

Public participation is important for the following reasons.  

1. It is an integral part of effective regulation and good governance in Canada 

- critical to building public confidence and trust in regulators. The report 

Public Participation: Principles and Best Practices released by the Office 

of the Auditor General argues that participation is an integral component 

of a strong governance framework (2008, 1). Stephen Owen and Alex 

Grzybowski confirm that good governance happens when “those who are 

affected most by, interested in and knowledgeable of the public interest” 

are able to participate in the decision-making process (2001, 1).  

2. It improves accountability and stakeholder acceptance of decisions. 

Accountability results when a relationship exists between those affected 

by a decision and those who make it (Abelson & Gauvin, 2004, 5). 

Participation enhances the quality of regulatory decisions and increases 

support and cooperation by regulated utilities, consumers and other 

stakeholders (Stern & Holder, 1999, 43). For participants, the ability to 

engage meaningfully in the decision-making process results in an 

appreciation of complex trade-offs decision makers face (Hira et al., 2005, 

56).  

3. It improves relationships with stakeholders and reduces costs for 

participants. The ability to engage meaningfully in the decision-making 

process results in participants feeling empowered (Hira et al., 2005, 56). 

Making an effort to engage and build a more inclusive relationship with 

the public in the decision-making process will encourage a broader cross-

section of participants to come before the Commission (Gottheil and 

Ewart, 2010, 14). Ultimately, public participation results in a more 

detailed evidentiary record that reflects a wider range of perspectives 

(Steedman, Interview, 2010). A (more) complete evidentiary enhances the 

ability of the Commission to make „good‟ decisions.   

4. It encourages open debate and discussion of the issues, involves all of the 

affected parties, leads to justified decisions by regulators and ensures 
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participants have a clear understanding of the process (Stern & Holder, 

1999, 40).  

The Commission recognizes the need to enhance its public participation and 

engagement activities. Adopting a more contemporary and less legalistic approach to 

engaging the public, will ultimately encourage „effective‟ participation wherein the public 

is better able to represent themselves, make relevant arguments and bring forward high 

quality evidence.  

1.2.1 ‘Effective’ Public Participation 

It is important for the Commission (and other tribunals) to be clear about what 

“effective” participation is before a meaningful discussion about how to facilitate it can 

occur.  

Effective public participation:  

 Ensures participants are able to participate in a meaningful way. The 

public is involved early in the decision-making process and has a genuine 

opportunity to give input and influence the final decision (Stern & Holder, 

1999, 43). Meaningful participation involves a reasonable opportunity to 

influence decision-makers (Abelson & Gauvin, 2004). These opportunities 

will “complement, not replace, the voices of stakeholders and experts 

(Abelson & Gauvin, 2004, vi).”  

 Involves two-way communication and meaningful dialogue (Steedman, 

Interview, 2010). To ensure all participants understand the process the 

Commission must clearly express its expectations about the participant‟s 

role and objectives for participation (Stern & Holder, 1999). Participants 

must feel they can raise concerns and ask questions throughout the 

process.  
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 Requires information sharing (Steedman, Interview, 2010). When 

participants have adequate resources and access to information, they can 

successfully communicate their views. Information that is easy to 

understand combined with the right supports and resources through the 

process results in effective participation and high quality evidence on the 

public record (Stern & Holder, 1999). More informed participants improve 

the efficiency, effectiveness and fairness of the process. 

 Requires regular evaluation. Evaluation is critical to ensure the methods 

for participation are fair and inclusive and that resources are being used 

effectively (Frewer & Rowe, 2000, 7). Evaluation methods should be 

systematic, formalized, conducted regularly to allow for comparisons over 

time and based on participant experiences (Halvorsen, 2001, 179). Once 

procedures are evaluated the Commission and other regulators are better 

able to determine areas where they are performing well, areas that need 

improvement and ensure continual improvement of the participatory 

process. 

Not only is enhancing public participation essential to improving public trust and 

confidence in the Commission, it shows genuine consideration of those affected by its 

decisions. Effective participation results enhances the Commission‟s ability to make 

decisions that are informed, objective and in the public interest.  

1.3 An Overview of the Study  

The study focuses on the use of public hearings as the key mechanism for public 

participation. The study addresses the dual issues of public participation and 

representation in the Commission‟s proceedings by focusing on participation in the public 

hearing process. The goal of the study is to develop practical solutions for modernizing 
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public engagement and participation in the Commission‟s proceedings. The remainder of 

this section provides the objectives and an outline of the study. 

1.3.1 Objectives of the Study  

The objectives of this study are to:  

1. Identify tribunals in Canada focused on enhancing public participation and 

engagement.  

2. Determine how these tribunals ensure representation of the public interest 

in decision-making.  

3. Recommend ways to modernize and enhance public participation and 

engagement in the Commission‟s proceedings. 

1.3.2 The Study Outline 

Section 1 is an introduction to the issue and implications for the Commission. 

Section 2 discusses why public participation is important for the Commission. Section 3 

outlines the study methodology of case study analysis and elite interviews. Section 4 

presents the case study analysis. The analysis investigates relevant factors influencing 

public participation and engagement. From the case studies emanates a set of best 

practices. Section 5 offers a set of criteria for evaluating options the Commission may 

consider. Section 6 provides several options to enhance the Commission‟s public 

participation and engagement processes. Section7 assesses the various activities proposed 

across the evaluation criteria. Section 8 offers recommendations based on the analysis 

and best practices discovered in the case studies. The study concludes in Section 9 with 

thoughts on future opportunities for the Commission. 
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1.4 Summary  

The introduction has provided the key arguments for enhancing public 

participation and engagement activities at the Commission and provided an overview of 

the study. Public participation is an essential part of decision-making because improves 

decisions and allows the public to express concerns and opinions.  The Commission 

expresses concern that the public is sometimes absent from the table, particularly at rate 

design and revenue requirement hearings. This poses a challenge to making decisions in 

the public interest. The following sections provide an overview of the Commission‟s role 

and functions, the legislative framework, the public hearing process and barriers to 

participation in its proceedings.  
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2: An Overview of the BCUC 

The BCUC is an independent, quasi-judicial, regulatory tribunal established by 

the provincial government. The Commission employs about 26 Staff and its approved 

budget for 2009 – 2010 is $6.2 million (BCUC, 2010). Levies applied to regulated 

companies are the source of these operating funds. The Commission has eight part-time 

Commissioners and one full-time Chair and CEO who is also a Commissioner.
2
 The 

Commission conducts a significant amount of work in the regulation of public utilities in 

B.C.  

2.1 What the Commission Does 

The Commission regulates gas and energy utilities, intra-provincial pipelines and 

basic mandatory automobile insurance (BCUC, 2002). The Commission conducts general 

supervision of public utilities, receives and investigates customer complaints and reviews 

major applications for new transmission and generating facilities (BCUC, 2002). 

Applications submitted to the Commission include long-term resource plans, applications 

for extending service areas, rate setting, revenue requirements and proposals to develop 

new generating facilities (BCUC, 2002). Under Section 5 of the UCA, the Commission 

also conducts public reviews as directed by the Lieutenant Governor in Council.  

                                                 
2
 To keep with the standard writing practices of the BCUC and other regulatory tribunals I have capitalized 

the following nouns throughout the document: Commissioners, Commission Panel, Commission Staff, 

Order, Board Staff and Commission Secretary.  
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The BCUC serves a population of 4.5 million British Columbians (BCUC, 2009). 

According to the 2009 – 2010 Annual Report, the Commission reviewed over 400 

applications, 462 customer complaints and over 4,000 customer disputes of gas marketer 

contracts (BCUC, 2010). The Commission held 64 proceedings for totalling 26 oral 

public hearing days in 2009 - 2010 (BCUC, 2010).  

The Commission receives many filings from utilities and stakeholders. These 

include applications to expand or build new facilities (e.g. Certificate of Public 

Convenience and Necessity or CPCN applications), revenue requirements applications 

(e.g. the revenue a utility needs to operate and how revenue is collected across groups of 

utility customers), long-term resource plans (e.g. planning all resources require to meet 

consumer demands for energy), rate design applications (e.g. determines how costs are 

determined for specific consumer groups), compliance filings (e.g. annual reports from 

regulated utilities), license applications from gas marketers, evidence from interveners 

and other forms of communication from stakeholders (e.g. from the Website, emails, 

phone calls or faxes).  

The Commission reviews applications and decides whether there is cause for a 

public hearing to resolve any significant issues or concerns raised by stakeholders. The 

Administrative Tribunal Act, 2004 requires these hearings to be public unless the 

Commission feels it is not in the public interest to make it public. The Commission has 

traditionally relied on the public hearing as the major source of public input in its 

decisions (BCUC, 2002).  
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2.2 Legislative Framework Guiding the Activities of the BCUC 

The Commission administers and operates under the UCA. The UCA establishes 

the role and regulatory function of the Commission. The role of the Commission is 

evolving with the implementation of new Acts and as the provincial government‟s 

priorities change. In addition to its responsibilities under the UCA, the Commission has 

responsibilities under other Acts. These include the: 

 Administrative Tribunals Act (ATA), 2004 

 Clean Energy Act (CEA), 2010 

 Insurance Corporation Act,1996  

 Insurance (Motor Vehicle) Act, 1996 

 BC Hydro Public Power Legacy and Heritage Act,2003  

 Oil and Gas Activities Act (OGAA),2008   

The notable Acts are the ATA and the CEA. The CEA sets out the province‟s 

energy objectives and makes several amendments to the UCA. The CEA amends Section 

44.2 of the UCA to state that the energy objectives of the province serve as a guide for 

the BCUC in its decision-making. The amendments made by the CEA illustrate the 

changing policy issues and government objectives the Commission must consider when 

making its decisions. 

Under the ATA and UCA, administrative law requires the Commission to follow 

the rules of natural justice. The Commission must ensure its decision-making process is 

fair (Chiasson, 2007, 3). Administrative law requires the Commission to undertake due 

diligence and due process, be transparent, have fair procedures, disseminate information 

to the public about applications, facilitate representation of affected interests and provide 

participant funding (Maxwell & Pal, 2004, 4). The Commission must meet the standards 
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laid out in the ATA and UCA for public notification, providing information and 

facilitating public participation in its proceedings. For the purposes described above, the 

Commission develops procedures to enhance accountability, improve transparency and 

build inclusivity and fairness in its proceedings (BCUC, 2009). Ideally, the procedures 

improve regulatory effectiveness, decision-making and provide opportunities for public 

input (Maxwell & Pal, 2004, 4). It is important for the Commission to encourage the 

presentation of a broad range of views and perspectives for the public record with the 

goal of ensuring decision-makers have the information required to make informed 

decisions.  

2.3 The Public Interest: A Standard for Decision Makers 

The concept of the public interest is elusive. Generally, public servants and 

academics regard the public interest as a fundamental standard that guides and informs 

the actions of public officials (Maxwell & Pal, 2004, 4). While the UCA does not provide 

a definition, mentioning the public interest renders the concept a standard to which the 

Commission is accountable. There are numerous references to the public interest in the 

UCA. Table 5 in the Appendix provides the context and location of these references.  

The Commission has implemented specific procedures to flesh out public interest 

issues in its proceedings and regulatory activities, for example, the Information Request 

(IR) process (Maxwell & Pal, 2004). Taking a “procedural approach,” the Commission 

uses procedures to achieve appropriate public input, representation and to make decisions 

in the public interest (Maxwell & Pal, 2004, 4). The goal of a procedural approach is to 

issue decisions based on a broad range of relevant perspectives on an issue (Gottheil & 
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Ewart, 2010). Embracing this approach obliges the Commission to ensure its processes 

are inclusive, transparent and fair.  

2.4 Public Participation at the BCUC 

The public participates in the Commission‟s decisions in three main ways 

including participating in public hearings. Other opportunities for the public include 

filing a complaint or dispute and participating in a generic review. Individuals are also 

able to submit letters of comment to the Commission about issues they have feel are 

important relating to an application from a utility that is before the Commission. The 

Commission facilitates a range of proceedings providing the public the opportunity to be 

involved in its decisions (BCUC, 2002). The various methods used include community 

hearings, negotiated settlements, workshops and pre-hearing conferences (BCUC, 2002). 

The Commission may also order utilities to hold Town Hall style meetings in various 

communities. The Commission uses on these proceedings to supplement the hearing 

process by building knowledge and understanding, scoping out the issues for the hearing 

and making the public hearing more efficient and effective. A brief description of each 

type of proceeding is included below. 

Community Hearings 

Less formal proceeding where community members are able to present their 

concerns in front of the Panel. These occur in the affected communities (BCUC, 2002). 

Pre-Hearing Conferences 

The Commission holds these meetings to allow interveners, utilities and the 

Commission to discuss procedural issues and to discuss key issues arising from the 
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application (BCUC, 2002). The pre-hearing conference also allows interveners an 

opportunity to raise questions and discuss the issues they intend to bring forward in a 

public hearing (BCUC, 2002). Often these conferences can result in issues being resolved 

prior to the public hearing (BCUC, 2002). 

Negotiated Settlements 

Negotiated settlements are proceedings designed to build consensus on the 

decision through negotiations that involve members of the affected parties and the 

Commission (Grzybowski & Owen, 2001, 10). The Commission serves as a neutral 

mediator and the process is much like a problem-solving exercise where parties present 

their concerns and try to come to a joint decision (Grzybowski & Owen, 2001, 10).  

Town Hall Meetings 

The Commission can sometimes request a utility to hold a Town Hall session that 

provides residents in communities affected by an application (e.g. a transmission line or a 

new facility) with more information about the project and to allow residents to raise their 

concerns in a less formal manner (BCUC, 2002). The utilities then report the comments 

to the Commission. The Commission Panel will use the feedback from Town Halls to 

inform its decision (BCUC, 2002). 

Workshops 

The Commission and regulated utilities use workshops to inform participants or 

potential participants about various issues. The Commission hosts workshops to generate 

public discussion and debate about complex issues arising from applications such as new 

technology (BCUC, 2002). Either the Commission or a regulated utility can host a 
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workshop and the content may be about a specific issue or a broad range of issues. 

Workshops may involve a utility making a presentation or may involve discussion and 

dialogue.  

Public Hearings 

Hearings can be written or oral. Written hearings occur entirely in writing. Oral 

hearings allow interested parties to appear in person before the Commission, present 

evidence and ask questions of a utility or other party‟s witnesses (BCUC, 2002). Public 

hearings are similar to court proceedings. 

While the Commission conducts many forms of public proceedings, this study 

focuses on the traditional public involvement mechanism - the public hearing. To keep 

the study manageable I have selected the public hearing process to illustrate the 

Commission‟s current communications and engagement practices, where barriers to 

participation arise and where the Commission can make significant improvements. 

2.5 The Public Hearing Process 

The public hearing is the main source of public input into the Commission‟s 

decisions on applications raising complex or contentious issues (BCUC, 2002). Public 

hearings are comparable to court proceedings and allow registered interveners and the 

applicant (the utility) to bring forward witnesses, expert testimony and to cross-examine 

other witnesses. Legal counsel represents the Commission and cross-examines the 

applicants, their witnesses and witnesses of the interveners (Kelsey, Interview, 2011).  
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The public hearing process is as follows:  

1. A utility submits an application to the Commission Secretary. A team is 

assigned to the application. 

2. Commission Staff review the application and determine the need for a 

public hearing. The Chair appoints a Commission Panel; a panel of one to 

three Commissioners who serve as decision-makers under the relevant acts 

and preside over the proceeding.  

3. The Commission issues an Order or Notice of Public Hearing and 

announces where the application is available for review. The order sets out 

the location and date of the hearing as well as the deadlines to apply for 

participant assistance/cost awards, register as an intervener or interested 

party, make and respond to information requests and file written evidence 

(BCUC, 2002). Both the applicant and Commission post information 

about the hearing on their website. Under Section 22 of the ATA, the 

Commission may at times require the applicant to notify the public in local 

newspapers in affected communities or through other methods. 

4. Information requests are issued by the Commission and interested parties. 

5. In some cases, the Commission holds a pre-hearing conference to clarify 

procedural questions and determine key issues.  

6. The hearing commences. The applicant‟s counsel makes presents the case 

through cross-examination of witnesses. Then interveners can present their 

own evidence and cross-examine witnesses.  

7. Final argument stage may be oral or written.  

8. The Commission panel considers the evidence from the transcripts, 

submissions and cross-examination (the public record) and issues a final 

decision. The Commission notifies all intervening and interested parties 

when it releases a decision and Order.  
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Interveners 

Interested parties such as public interest groups, residential associations, 

environmental groups, First Nations and individuals can register as interveners or 

interested parties in public hearings (BCUC, 2002). Any member of the public with a 

genuine concern about an application or a proceeding can apply to be an intervener to 

participate directly in a proceeding (BCUC, 2004). The Commission rarely excludes 

interested parties from participating in a hearing unless they fail to express “a reasonable 

interest in the subject matter” (BCUC, 2007, 3). Alternatively, individuals can register as 

interested parties if they do not wish to participate directly in the proceeding but are 

interested in following the proceeding (BCUC, 2001).  

Participant Funding 

Participant funding is in place to assist participants who may not otherwise be 

able to participate in a proceeding and ensure broad and appropriate participation in 

hearings. The Commission regards this as essential to making decisions in consideration 

of the public interest (Kelsey, Interview, 2011). Participants may be eligible for funding 

provided they meet a set of specified criteria. First participants must show they have a 

“substantial interest in a substantial issue” (BCUC, 2007, 1). If a participant can show the 

Commission‟s decision will affect them, their views will enhance understanding of the 

issue by the Panel and they need additional resources to be effective contributors, the 

Commission may order the applicant to issue a cost award for their participation (BCUC, 

2007, 1). Participant funding can serve to reduce the burden of involvement for 

participants who choose to hire legal counsel, or who must miss work for a hearing. 
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The Commission relies on the public hearings as a venue for parties to have an 

equal opportunity to have their concerns heard. The public hearing process however 

poses challenges for prospective participants.  

2.6 Barriers to Public Participation in BCUC Proceedings 

Despite the availability of participant funding, public notifications attempts to 

provide support and information to participants through guides and efforts to enhance the 

readability of the Annual Report, the Commission‟s proceedings experience low levels of 

public involvement (Duke, 1995, 1). Residential or small business ratepayers are not 

always involved in Commission proceedings (Kelsey, Interview, 2011). The Commission 

relies on the public hearing as a source of public input in its decisions. The hearing 

process however is prone to several key barriers to public participation.  

Barriers to public participation in public hearings include: 

 Notification: The means of notifying the public about upcoming hearings is 

problematic. Notifications posted in local newspapers may fail to reach a 

broader audience as newspaper circulation declines and the public turns to 

alternate media as sources of information such as the Internet and television 

(Milner, 2001, 16). Notifications contain important information about 

deadlines for participation and if missed individuals essentially miss their 

opportunity to be involved in a proceeding. The formality of Notices may also 

affect public interest. Legal jargon and technical language in public notices 

may discourage members of the public from participating.  

 Timing: Hearings typically occur during regular working hours and 

sometimes last for several weeks (Frewer & Rowe, 2000, 8). The timing of 

hearings thus makes it difficult for participants with full-time jobs to attend a 

as they may be unable to take leave from work.   
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 Formality of the Proceedings: Public hearings are formal and adversarial in 

nature and require an understanding of technical and legal discourse (Hira et 

al., 2005, 6). Opponents of the process feel formal and legalistic procedures 

reduce accessibility, are inconvenient and intimidating for prospective 

participants (Halvorsen, 2001, 179). Opponents also argue public hearings fail 

to generate two-way dialogue and information sharing between all parties 

because they are adversarial in nature and cross-examination can be stressful 

for less experienced participants (Halvorsen, 2001, 179). This can be 

problematic for agencies charged with making decisions in the public interest.  

 Special Interest Groups and Regulatory Capture: The legalistic nature of 

the proceedings tends to favour well-organized interest groups with resources 

and knowledge of the procedures and requirements (Hira et al., 2005, 55). 

Special interest groups representing low-income consumers, businesses and 

environmental non-governmental associations are typically well organized and 

effective (Hira et al., 2005, 55). This may result in certain groups being able to 

„capture‟ the attention of decision-makers and influence the outcome to the 

detriment of less sophisticated participants (Morgan & Yeung, 2007, 61).  The 

public (residential or small business consumers) tends to practice less 

collective action, have fewer resources, have less knowledge of the process 

and are under-represented in comparison to special interest and business 

groups in public hearings (Hira et al., 2005, 54).  

It is important that special interests are not able to dominate proceedings and 

decisions. If the public perceives they are unable to participate in a 

proceeding, or not treated equally to other participants, they may regard 

decision-making as not inclusive of their views and challenge the 

Commission‟s decisions (Halvorsen, 2001). Broad and inclusive public 

participation of all groups affected by a decision will ensure capture does not 

occur (Grzybowski & Owen, 2001, 2).  

 Accessibility: Unequal access to information and awareness of proceedings 

affects participation levels. Making information available in plain language, 
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offering practical guides, clear forms, providing templates and ensuring 

Websites and hearing rooms meet accessibility standards are ways to 

minimize barriers for participants (Gottheil & Ewart, 2010, 11). Transparency 

alone does not build public trust in decisions or the decision-makers. It is 

important to consider what types of information are necessary, who needs it 

and for what purpose (Abelson & Gauvin, 2004, vi).  

 Self-Representation: Ideally, individuals or groups with limited knowledge 

of legal principles should be able to represent themselves effectively. This 

may not always be the case because of the formality and legalism of the 

proceedings and sophistication of special interest groups and the applicants 

(Maurer, 1979). Care must be taken to ensure adequate information, clear 

procedures and processes, appropriate supports and resources are in place so 

all participants have a level-playing field and a reasonable opportunity to 

present their views.  

2.7 Summary of the Background Section 

The legal mandate of the Commission requires it to involve the public in the 

decision-making process. The next section lays out the methodology used for this 

investigation. Using case studies and elite interviews, the project investigates how other 

regulatory agencies have sought to enhance public participation and engagement in their 

regulatory activities. 
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3: Project Methodology 

The methodology used in this project has two major components: elite interviews 

and case studies. The case studies examine the various activities undertaken by three 

jurisdictions to increase public participation and engagement in decision-making process. 

The goal of the case study analysis is to identify approaches used by other regulatory 

tribunals in Canada to inform and engage the public with the purpose of building public 

participation into the decision-making process. Gathering information on similar 

variables for each organization studied enables a more informed discussion about steps 

the Commission can take to enhance public participation in its proceedings. The analysis 

will also address how the tribunals have approached the issue of representation of the 

public interest. The following section provides the rationale for the case selections and an 

overview of the interview process. 

3.1 Rationale for Case Selection 

The rationale for the cases selected is threefold. First, each agency has taken a 

unique approach to engaging the public and ensuring public interest representation in its 

proceedings. Second, each agency has a mandate similar to the BCUC and is required to 

make decisions in the public interest. Finally, each jurisdiction conducts public hearings. 

Table 2 outlines the considerations for including each jurisdiction in this study.  
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Table 1: Case Study Selection Criteria 

Criterion National Energy 

Board 

Ontario 

Energy Board 

Alberta 

Utilities 

Commission 

British 

Columbia 

Utilities 

Commission 

Reference to 

public interest in 

enacting 

legislation 

Yes Yes Yes Yes 

Conducts public 

hearings 

Yes Yes Yes Yes 

Public engagement 

and participation 

activities  

 LMCI 

 Landowner 

Survey 

 Post-hearing 

surveys 

 Stakeholder 

Perception 

Index (SPI) 

Survey 

 Southern 

Alberta 

Transmissio

n Project 

 Heartland 

Transmissio

n Project 

 

 Participation 

limited to 

proceedings. 

 Limited 

stakeholder 

engagement 

(e.g. 

regulated 

utilities) 

Modes of 

Representation of 

the Public Interest 

 Participant 

funding 

program and 

access to 

information 

and support 

throughout 

proceeding 

 Land Owners 

Working 

Group 

 Public 

Interest 

Advocacy  

Model for 

Board Staff 

 Staff can 

make 

submissions 

and 

participate 

in hearings 

 Utility 

Consumer 

Advocate 

Office  

 Staff active 

in discovery 

of evidence 

(e.g. 

through 

information 

requests) 

 

The National Energy Board 

The National Energy Board (NEB) is an independent federal agency that regulates 

pipelines, energy development and trade in Canada (NEB, 2009). The NEB oversees 

roughly 71,000 kilometres of pipeline and 1,500 kilometres of power lines in Canada 

(NEB, 2009). The NEB reviews large facilities‟ applications and seeks to engage those 

affected by decisions about these projects (NEB, 2009). Its 2009 expenditures totalled 

$50.4 billion with 90 percent of these costs recovered from the regulated companies 
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(NEB, 2009). In 2009, the organization employed 353 full-time employees and held five 

public hearings for a total of 30 days of oral hearings (NEB, 2009).  

The NEB has recently undertaken several public consultations including the Land 

Matters Consultation Initiative (LMCI). The LMCI focused on improving accessibility of 

NEB processes and increasing outreach activities (NEB, 2009). The NEB developed an 

action plan of activities arising from this initiative.  

The NEB is included in the analysis because it is a good example of how a 

regulator can be responsive and enhance public participation by increasing access to 

information and gathering input from its stakeholders.  

The Ontario Energy Board 

The Ontario Energy Board (OEB) serves 13 million Ontarians with 173 full-time 

staff members and a budget of about $31 million (OEB, 2009). The OEB regulates over 

500 entities including electricity generators, electricity wholesalers and natural gas 

retailers and distributors (OEB, 2009). The OEB serves 4.7 million energy consumers and 

3.2 million natural gas consumers (OEB, 2009). In addition to its regulatory functions, 

the OEB conducts consumer education to enable consumers to make more informed 

energy choices. The OEB does not track the number of public hearings or the number of 

hearing days it adjudicates per year however a search of the transcripts archive on the 

OEB Website suggests there were 24, 19, 27 hearings in 2007, 2008 and 2009 

respectively. 

In 2008, the Board won an award from the Canadian Association of Members of 

Public Utility Tribunals for its Stakeholder Perception Index survey (OEB, 2010). The 
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Board conducts the survey on a biennial basis, develops a public report and posts it on its 

Website. The survey gathers input on areas for improvement in performance, 

communications and information about attitudes, information needs and the impact of 

OEB informational programs (OEB, 2009).  

The OEB is included in the analysis because it is a good example of an 

organization focused on developing a more inclusive and responsive relationship with its 

stakeholders. 

The Alberta Utilities Commission 

The Alberta Utilities Commission (AUC) began operating in January 2008, after 

the dissolution of its predecessor the Alberta Energy and Utilities Board (EUB), as the 

provincial regulator of the utilities sector, natural gas and electricity markets in Alberta 

(AUC, 2010). The AUC entered into operation at a time of significant public controversy 

resulting from the mishandling of a transmission line application in 2007 by the EUB. 

The AUC serves over 3.4 million Albertans with about 150 staff and a budget of $35.2 

million (BCUC, 2009). The AUC held 11 public hearings in 2008 – 2009, its first full 

fiscal year (AUC, 2009). This figure increased to 116, 93 written and 23 oral, hearings in 

2009 - 2010 (AUC, 2009). The number of hearings increased as the AUC completed its 

transition to a stand-alone agency (AUC, 2009).  

Since its creation in 2008, the AUC has worked to improve public trust in its 

processes by increasing the transparency and openness of its proceedings (Law, 

Interview, 2010). In 2010, the AUC used an enhanced approach to involve the public in 

the development of the Heartland Transmission Project application (Law, Interview. 

2010). The project sought to increase the openness and transparency of AUC processes 
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and provide meaningful opportunities for public participation (Law, Interview, 2010). 

The Heartland Transmission Project is a unique undertaking involving direct mailing of 

pamphlets, newspaper ads for community information sessions, a streamlined registration 

process for interested parties and options for participation (Law, Interview, 2010).  

The AUC is a good example of a regulatory agency committed to restoring public 

trust and confidence in its decisions by providing enhanced opportunities for those 

affected to participate in its proceedings. For this reason, the AUC is included in the 

analysis.  

The next section describes the elite interview and question development process. 

3.2 The Elite Interview Process 

The interviews provided the primary data on selected variables for the case 

studies. The rationale for conducting interviews is that they complement secondary 

sources of information such as public documents and websites, where these sources are 

incomplete. The semi-structured interviews allowed two-way communication and 

flexibility in the discussions. Interviews provide an opportunity to discuss experiences, 

challenges, successes and thoughts on future directions of public participation activities 

in regulatory proceedings. Interviews also provide an opportunity to discuss anecdotal 

experiences. Anecdotes are a rich source of evidence supporting certain activities and can 

shed light on experiences in a way that literature cannot. Table 3 provides a list of 

individuals willing to have their names included in the study, below.
3
 

                                                 
3
 Two other participants requested that they remain anonymous; they are designated 

interviewee 1 and 2. 
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Table 2: Participants in the Elite Interview Process 

Participant Title Agency 

Jim Law Director, External Relations-Public 

Affairs 

Alberta Utilities Commission 

(AUC) 

Len Kelsey Chair and CEO British Columbia Utilities 

Commission (BCUC) 

Robert 

Steedman 

Professional Leader, Environment National Energy Board (NEB) 

Suzanne 

Cowan 

Managing Director, Communications & 

Stakeholder Relations  

Ontario Energy Board (OEB) 

 

Table 7 in Appendix C provides the interview guide for elite interviews. An 

interview guide can help keep discussions on track and to the point. A semi-structured 

interview style allowed me to follow topics of interest that arose. Recording the 

interviews aided in retaining important information and themes. Geographical distance 

resulted in the majority of the interviews being telephone interviews.   

The focus of this study is to collect insight about public participation and 

engagement in regulatory proceedings from the perspective of the regulators; this is an 

important starting point for understanding the goals of the tribunals and their perceptions 

of the effectiveness of these strategies. The interviews conducted do not include 

participants or stakeholders simply because of the time constraints and difficulty of 

overcoming selection bias in the sample. While it is easy to identify the regular 

participants, it is more difficult to identify non-traditional participants or individuals 

deterred by the complexity of the process and the proceedings. A logical extension of this 

study is, however, to initiate dialogue with stakeholders and members of the public to 

determine experiences and needs to be able to participate effectively.  
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3.3 Question Development for Research and Interviews 

The initial phase of question development involved a “brainstorming” session to 

determine the information that was relevant to the study. The sorted interview questions 

are available in Table 6 in Appendix B. The next phase involved screening the questions 

to determine their potential source. The questions were colour coded to reflect the source 

most likely to provide the answer to the question. The categories are red and green. Red 

questions were questions that only a CEO or other Executive would be able to answer. 

Responses to green questions are located in Websites, public documents, guides and other 

publications such as annual reports and financial statements of the agencies reviewed.  

The next step was to develop the interview guide. The questions in the interview 

guide are in order of priority.  This made the interviews more targeted and efficient. 

These questions were essential sources of information required to populate information 

into the case studies.  

Participants received, in most cases, an interview guide prior to conducting the 

interviews. This allowed time to gather information (e.g. budget information) the 

participants might not otherwise know off-hand and generally contributed to fruitful and 

efficient discussions.  The interview guide also provided a template for the case studies 

after conducting the interviews. Recording the responses to the questions in each question 

box assisted with a systematic analysis of the findings across each variable.  

The next section summarizes the findings from the secondary sources and elite 

interview process.  
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4: Case Study Analysis of the NEB, OEB and AUC 

Section 4 summarizes the findings of the multi-case analysis and elite interview 

process. The factors addressed in the case studies are:  

 Legislative requirements;  

 Organizational factors contributing to participation;  

 Criteria for intervener status;  

 General experiences of the organizations in public participation;  

 Unique public participation and outreach initiatives;  

 Costs associated with public participation; 

 How effectiveness of public participation is measured; and  

 Steps taken to ensure representation of the public interest.  

A more detailed discussion of the findings for each case is included in Appendix 

D. This section concludes with a summary of best practices drawn from the case studies.  

4.1 Legislative Requirements  

Legislation influences the focus, objectives and priorities of regulatory agencies.  

The enacting legislation of the NEB, OEB and AUC is in many ways very similar. For 

instance, all require hearings on applications to be public and agency decisions in the 

public interest. The regulatory tribunals are all subject to a web of continuously evolving 

legislation. The Commission, the NEB, OEB and the AUC must be aware of how 

legislative changes and broader policy objectives of the government affect their priorities.  

One theme arising from the investigation is the evolution of the role of the 

regulators. For instance, the Ontario Energy Board Act (OEB Act), 1998 sets out a list of 
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key priorities for the agency including educating consumers on energy related issues. The 

OEB dedicates significant resources to consumer education programs and may contribute 

to the „communications‟ focus of the organization. Suzanne Cowan notes “legislation has 

been evolving and resulting in increased consumers‟ rights protection in Ontario (Cowan 

Interview, 2011).”  

Section 17(1) of the Alberta Utilities Commission Act (AUC Act), 2007 describes 

the additional social, economic and environmental considerations it will give to 

applications, in the public interest. This may protect the AUC‟s decisions from appeal on 

questions of jurisdiction. The AUC Act effectively expands the role of the AUC beyond 

strictly economic issues to additional issues of social and environmental consequence 

with Section 17(1). Regulatory commissions have a unique opportunity to generate 

discussion about how they can advance provincial sustainability objectives and how this 

role may evolve in the future.      

The CEA exempts several projects and programs from regulatory oversight by the 

BCUC in Section 7(1). In a similar move, the government retains the authority to 

determine critical transmission infrastructure in the public interest through Section 17(2) 

of the AUC Act. The authority of the Alberta government over the AUC is more 

extensive, however, as it applies to all critical transmission infrastructure applications. If 

the government removes the authority of regulators to assess the merits and need for such 

projects, questions arise about how and if the public has a fair opportunity to participate 

in these decisions.  

The OEB and AUC can levy administrative penalties on non-compliant utilities 

and gas marketers. Section 112(5.1) of the Ontario Energy Board Act (OEB Act), 1998  
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enables the OEB to order payment of an administrative penalty to the Board with the 

intent of promoting compliance with the requirements of the OEB Act and other 

regulations. Section 112(5) of the OEB Act entitles the OEB to issue penalties up to a 

maximum of $20,000 for each day the person is in noncompliance. Section 6 of the AUC 

Act entitles the AUC to impose an administrative penalty of up to $1 Million on persons 

found to be in noncompliance with the regulations of the AUC Act or any other Acts 

under the jurisdiction of the AUC. Assets generated from these penalties may provide the 

agencies with a source of one-time funding for any activities deemed to be in the public 

interest.  

The legislative framework for all the cases builds a role that goes beyond 

traditional economic regulation to a role that considers broader issues of the public 

interest. The role of energy regulators in driving forward consumer education and 

sustainability objectives in Canada is worthy of discussion, though beyond the scope of 

this study. 

4.2 Organizational Factors Influencing Participation 

As an adjudicator, decisions we make may not always be popular but we 

can do what it takes to ensure the public is aware and has a fair 

opportunity to participate. (Law, Interview, 2010). 

To determine the ability of an organization to carry out effective public 

participation activities and to engage members of the public in its regulatory functions, it 

is critical to assess several organizational factors. These include: 

 Attitudinal approaches to and prioritizing public participation;  

 Capacity and competency of human resources in communications and 

public engagement; 
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 Improvements to traditional processes to enhance public participation; and  

 Tools used for public engagement.  

The NEB, AUC and OEB stated public participation is an important priority for 

them. For example, Robert Steedman of the NEB states in his interview, “One of our jobs 

is to estimate the public interest so we rely very heavily on the public to voice their 

concerns (Steedman, Interview, 2010).” The NEB‟s fourth strategic goal of its 2008 – 

2011 Strategic Plan is effective public engagement (NEB, 2010). The NEB measures 

public engagement by the ability of its processes to provide for effective participation by 

all interested parties (NEB, 2010). Steedman notes the NEB for the past five or six years 

has been focusing on improving accessibility to its proceedings (Steedman, Interview, 

2010). Steedman says this is an important factor in meeting another strategic goal namely 

that of protecting the rights and interests of those affected by energy infrastructure 

projects (Steedman, Interview, 2010). Suzanne Cowan of the OEB says, “Clear and 

timely communications about decisions and initiatives are critical to fulfilling the 

mandate of protecting and informing consumers (Cowan, Interview, 2011).” The OEB 

also “strives to work in a transparent manner to make sure all sides are presented in 

hearings (Cowan, Interview, 2011). Jim Law of the AUC notes: “informing those who are 

affected and getting them involved early in the process ensures they have a reasonable 

opportunity to participate and ultimately improves the quality of the evidence on the 

public record (Law, Interview, 2010).”  

One distinguishing factor of the AUC‟s outlook is its recognition that improving 

the clarity and accessibility of information it provides ultimately improves the reputation 
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of the organization (Law, Interview, 2010). This increases public confidence, public trust 

and most of all the credibility of the organization.  

Each of the agencies stressed the importance of having information, materials and 

training for staff to explain procedures in plain language. Robert Steedman notes the 

NEB is “indoctrinating staff with plain language training (Steedman, Interview, 2010).” 

Suzanne Cowan adds the OEB is “focusing more on how we present information for 

different segments of the population (Cowan, Interview, 2011).”  

The OEB, NEB and AUC also are committed to engaging the public in new ways 

using technology and social media. All three organizations rely heavily on their Website. 

The Websites are loaded with information on how to get involved, with newsletters, 

public notices, regulatory documents and proceeding transcripts. Websites are a critical 

part of effectively engaging the public and should be user-friendly, clear, with 

information that is easy to understand and the sites need to be easy to navigate (Cowan, 

Interview, 2011). Suzanne Cowan points to the increasing use of “technology to inform 

and reach consumers (Cowan, Interview, 2011).” Jim Law adds the AUC is considering 

delving further into the world of social media and adds that the AUC has a Facebook and 

Twitter accounts and recognizes the ability of this medium to “broaden our traditional 

reach (Law, Interview, 2010).”  Both the OEB and AUC felt newspaper notices for the 

public were problematic in light of declining circulation and felt technology offered a 

possible solution. 

Each organization studied described the challenge of striking a balance between 

maintaining the integrity of the adjudication process while reaching out to broader 

segments of the population. The OEB and NEB offer several ways to participate in 
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proceedings including full participation (intervening), letters of comment, or oral 

submissions. Both regard having this option as essential to overcoming the barriers to 

participation. Suzanne Cowan notes “sometimes this involves recognizing the active 

participation in public hearings is not always ideal (Cowan, Interview, 2011).” She 

further says the OEB “has to work within the legal requirements imposed on it to offer 

alternative forms of participation that provide an opportunity for input that works for 

them (Cowan, Interview, 2011).”  

To enhance the effectiveness of participants all three organizations offered 

participant funding, pre-hearing and informational workshops to affected communities, 

participant guides and information about the public hearing process, key issues lists, post-

hearing surveys and various reports and newsletters. In addition to the information 

workshops, the NEB has recently piloted intervener training, which has had positive 

feedback from participants (Steedman, Interview, 2010). The NEB has also developed the 

role of Process Coach, a staff member with a background in socioeconomics who is 

present on all hearing days to answer questions and provide support for participants 

(Steedman, Interview, 2010).  

Finally, each organization had extensive human resources staff with 

communications and engagement experience, which enables the organization to focus on 

these activities. The OEB organizational structure includes a Communications and 

Stakeholder Relations (CSR) department and a new Consumer Protection department that 

is home to the Consumer Relations unit (OEB, Business Areas, 2011). The Applications 

and Regulatory Audit Department also has individuals who conduct informational 

workshops.  The NEB has about 20 people (mostly socioeconomic specialists) in the 
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Applications Business Unit regularly involved in pre-hearing information outreach, 

participant funding and process support during hearings (Steedman, Interview, 2010).  

Communications Specialists, lawyers, administrative assistants, managers and executives 

support the internal individuals as necessary to ensure that the programs and program 

content are relevant and of high quality (Steedman, Interview, 2010). The AUC has a 

similar set up with its Facilities and Rate Applications Department receiving applications 

and developing teams with communication specialists, lawyers, administrative assistants 

and executives providing support through the process (Law, Interview, 2010).      

4.3 The Right to Intervene: Criteria to Determine Intervener Status 

„Standing‟ is a legal concept that confers status to participants as the “proper 

individual to present a particular issue” to the agency for adjudication (Maurer, 1979, 9). 

Individuals must apply to the agencies for status as an intervener. The rules of standing 

applied by each agency can serve to broaden or narrow the range of interests represented 

and have the same impact on evidence presented in proceedings (Gottheil & Ewart, 2010, 

14). 

Informed decisions bring about better outcomes, in terms of quality and 

legitimacy and promote credibility of the process. This encourages people to participate 

(Gottheil & Ewart, 2010, 14). Public utility commissions and boards are required to 

reflect the public interest in their decisions. Designing open processes using open criteria 

for intervener status can help to ensure regulatory bodies have the information required to 

make decisions that reflect their public interest (Gottheil & Ewart, 2010, 14).  
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The issue of standing is a legal concept quasi-judicial regulatory bodies apply to 

prospective participants in public hearings. In Canada, those who request standing usually 

receive it. The OEB, NEB and AUC have relatively open rules of standing but it is 

interesting to note that of the three the AUC applies the most rigorous criteria.  

The NEB generally grants standing to those who apply (Steedman, Interview, 

2010). The criteria for standing are broad – with individuals having to explain their 

interest in the proceedings and provide an overview of the arguments they will raise 

(NEB, 2010). The NEB releases an issues list in the preliminary phase of the hearing 

process and this can be a useful tool for participants in the development of their 

arguments (NEB, 2010). Standing for the NEB is a broad and inclusive concept. 

Persons interested in participating in OEB proceedings must illustrate a 

substantial interest in the proceedings (OEB, 2010). Letters of Comment provide an 

alternative for intervener status. Typically, the Panel will consider these letters any time 

before the proceeding closes (Law, Interview, 2011). Intervening requires meeting 

deadlines and if an individual misses the initial hearing notification, they may miss their 

opportunity to give input (Cowan, Interview, 2011). Letters of Comment reviewed by the 

Board allow the public to bring raise concerns in al less time intensive way, without 

further involvement in a proceeding (Cowan, Interview, 2011).  

The AUC has narrower criteria to determine intervener status. Section 42(2) of the 

Rules on Local Intervener Costs requires interveners to show they are directly and 

adversely impacted (AUC, 2008). Prospective interveners must provide the facts they 

intend to present to the Panel, why the AUC should decide in their favour and the ruling 

they would like the AUC to make. While they may at times exclude certain participants, 
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the rules for gaining standing are in place to ensure the quality of the evidence brought 

forth at the proceeding. Rules of standing should be clearly articulated to improve 

transparency and when participants are denied standing this should be documented and 

reasons given with an opportunity to re-submit an application. 

In summary, serious consideration to the criteria used for determining intervener 

status must occur as they can serve to include or exclude potential participants. There 

may be timing issues surrounding intervener applications as less sophisticated interveners 

may struggle to produce strong applications by the required time-period. Clarity about 

what constitutes a substantial issue through a key issues list will help reduce frustration 

and improve quality of participation in the proceedings (Interviewee 1, 2011). For parties 

denied standing of who miss the initial hearing notice, a letter of comment may be an 

alternative to ensure these individuals have the raise their concerns.  

4.4 Public Participation Experiences  

This section summarizes levels of satisfaction with the quality and level of public 

participation in the proceedings of the NEB, OEB and AUC. The discussion also 

addresses key barriers and challenges the agencies have faced in their public participation 

processes and activities. Shedding light on the experiences of others can help the BCUC 

target its activities.   

Generally new facility and infrastructure hearings are well attended by the public. 

These applications have a direct physical and visual impact for landowners and residents. 

Where the hearings are not well attended, some note, it may be due to extensive 

consultation by the Applicant prior to submitting their application (Steedman, Interview, 
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2010). Suzanne Cowan notes a strong network of organized interest groups attend most 

of the OEB‟s hearings (Cowan, Interview, 2011). She says these groups are better able to 

represent consumers because they are organized, have adequate resources and tend to be 

sophisticated in terms of commitment and knowledge of the regulatory and adjudicative 

process (Cowan, Interview, 2011). The AUC feels landowners are well represented in 

facility hearings and the Utilities Consumer Advocate ensures the public is represented at 

all rate hearings (Law, Interview, 2010).  

The barriers to public participation were shared by all three organizations. Each 

cite the formality and adversarial nature of the proceedings, time involved, technical and 

complex nature of the proceedings and regulatory process, funding for legal 

representation, understanding of the process and more generally the level of interest of 

the public. Suzanne Cowan notes the difficulty lies in how the information is distribute, 

the technical nature of the material, the duration and time required of interveners and the 

complex nature of the procedures (Cowan, Interview, 2011).  

Steedman feels that innovative solutions may accommodate the public and still 

fall within the confines of required procedures (Steedman, Interview, 2010). He mentions 

an occasion when the NEB set up a hearing room for an Aboriginal talking circle, in 

response to concerns from Aboriginal participants about the formality of the hearing 

(Steedman, Interview, 2010.) The Board has also offered informal types of hearings such 

as a Town Hall style hearing (Steedman, Interview, 2010). The AUC uses a similar 

process in its Community Hearings which are less formal and do not require members of 

the community to register as interveners. Community Hearings provide participants the 

opportunity to raise their concerns at a more convenient time and in a less intimidating 
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environment (Law, Interview, 2010). The most important ingredient, Steedman notes, for 

engaging participants is “getting out there and talking to people (Steedman, Interview, 

2010).” 

A common thread for the NEB, AUC and OEB among the various approaches to 

address barriers to participation is the belief that raising awareness about the agency and 

its functions and providing relevant information that is easy to understand is the best way 

to ensure effective participation by the public. Jim Law comments although various 

groups or individuals may not agree with the outcome of the decision “they believe the 

process is fair (Law, Interview, 2010).” This stems from participants feeling heard and 

treated fairly. 

4.5 Unique Public Participation and Outreach Initiatives  

The discussion in this section provides examples of unique approaches to 

engaging the stakeholders and public in proceedings, or in gathering feedback for ways to 

improve the regulatory process. The following examples provide information about best 

practices and innovative approaches to public participation. The cases studied illustrate 

unique consultation and engagement initiatives regulatory agencies are carrying out in 

Canada.  

The AUC recently launched an enhanced process for its Heartland Transmission 

Project. The OEB has won an award for its SPI survey. The NEB recently conducted the 

LMCI and significant efforts have arisen from that process to improve the accessibility of 

its procedures. 
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The AUC enhanced its processes to address issues about the hearing process 

raised by participants in part through post-hearing surveys and general input received by 

the Commission (Law, Interview, 2010). The enhanced process was also launched in 

partial recognition of the negativity surrounding critical transmission infrastructure and 

experiences with the EUB. The AUC wanted to ensure all those affected by the large 

Heartland Transmission Project had a reasonable opportunity to participate in the 

enhanced process (Law, Interview, 2010). The enhanced process included: direct 

mailings of notice by staff to properties within 800 metres of the proposed right of way, a 

streamlined standing process, pre-registration opportunities, community hearings, three 

levels of participation in the hearing process, advanced opportunity to interact with the 

applicant and the AUC and a series of information sessions about the regulatory process 

(Law, Interview, 2010).  

The NEB‟s LMCI process provided an opportunity for landowners and regulated 

companies to interact and generate dialogue on how to enhance NEB processes and 

landlord-company interaction. The initiative was well received by landowners. Over 400 

people attended and over 13 groups made written submissions (Steedman, Interview, 

2010). Several new projects have arisen directly as a result of the initiative. These include 

developing a participant funding program, improving guidelines and information 

pamphlets to make them easier to understand and generating discussion with companies 

about best practices in the consultation and using these to inform and develop draft 

consultation expectations for applications (Steedman, Interview, 2010). The NEB also 

established the Pipeline Crossings Working Group in July 2010 which is comprised of 

landowners, industry associations, pipeline companies and NEB representatives (NEB, 
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2010). Throughout the consultation process the NEB issued interim reports on each stage 

of the consultation. The final report for the LMCI, issued in May 2009, is available on the 

Website.  

The OEB received recognition from CAMPUT for its stakeholder survey in 2008. 

The Stakeholder Perception Index (SPI) survey is conducted by Environics Research 

Group. Telephone interviews are conducted with consumer advocacy groups, energy 

sector organizations, electricity and gas distributors and financial organizations (OEB, 

2010). The survey is conducted biennially. Invaluable information about the OEB‟s 

performance, transparency and clarity of its procedures and decision-making and quality 

of its communications materials is collected. In terms of cost-effectiveness, according to 

Suzanne Cowan, this initiative ranks high because it provides the OEB with important 

information about its performance (Cowan, Interview, 2011). The survey collects input 

on various areas such as the perceived fairness and transparency of its processes, access 

to information and ways the OEB can improve and enables stakeholders to give input on 

future policy directions (OEB, 2010). It offers a unique opportunity for stakeholders to 

give input about the performance of the OEB in its various core business areas. 

In summary, the various initiatives highlight the importance and value of early 

involvement of participants in the process, approaching stakeholders (includes the public) 

for feedback and reporting to the public. This is an important part of responsiveness to 

stakeholders‟ needs and is a critical ingredient for continuous improvement of public 

participation activities. Another theme is the need to generate dialogue between the 

regulator and regulated companies, the regulator and consumers, the consumers and 
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regulated companies. Increasing dialogue between all parties instead of making 

arguments and negotiation improves the outcome for all parties involved. 

4.6 Costs of Public Participation and Engagement Activities 

The discussion in this section revolves around the estimated costs of public 

participation and engagement activities by the NEB, OEB and AUC.  

The NEB‟s 2009 Auditor Report lists operating costs of $60.2 million. The 2008 

Auditor Report shows operating costs of $57.1 million and net operating costs of $5.6 

million. The NEB is 80 percent salary driven and salaries of communication specialists 

are included in the operating budget (Steedman, Interview, 2010). The costs for salaries 

and wages for 2009, 2008 and 2007 were $42.9, $35.8 and $35.2 million for employee 

wages and benefits, respectively (NEB, 2007 - 2009).  The NEB spent $926,000 in 2009, 

$1.23 million in 2008 and $2.5 million in 2007 for communications (NEB, 2007 -2009).
4
  

Hearing costs are included in the operating expenses of the Board and consist of 

resources such as communications staff, regulatory officers, location rental costs and 

other miscellaneous costs such as printing and catering (Steedman, Interview, 2010). The 

NEB recovers these costs through the regulated companies (Steedman, Interview, 2010). 

The NEB spends roughly, 1.5 % of its total operating costs on communications. 

The total operating expenses for the OEB were $33.9 million in 2009. The total 

for employee salaries and benefits was $22.9 million in 2009, $21.5 in 2008 and $19.8 in 

2007.  The cost for the SPI Survey is roughly $30,000 each year it is conducted (Cowan, 

Interview, 2011). The OEB‟s expenditures on publications and media were $699,729 in 

                                                 
4
 The figure for 2007 is for travel and communication. The breakdown for this line item is not available. 
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2009, $702,888 in 2008 and $844,633 in 2007 (OEB, 2007 -2009).  Suzanne Cowan also 

pointed to revenue arising from administrative penalties of $197,500 against various 

individual market participants under Section 112(5) of the OEB Act. Revenue from 

penalties is internally restricted by the Management Committee to support activities 

relating to consumer education, outreach and other activities in the public interest (OEB, 

2009, 30). In her interview Cowan notes this money will fund advertising and 

information campaigns about several changes arising from amendments to the OEB and 

Energy Consumer Protection Act (Cowan, Interview, 2011). The OEB spends about two 

percent of its operating costs on communications. 

Currently the AUC consolidates its financial records with those of the Alberta 

Ministry of Energy disaggregating the costs of participation activities and engagement is 

difficult. Based on the 2009-2010 Ministry of Energy Government Estimates the AUC‟s 

estimated operating costs are $36.2 million for 2010 – 2011, forecasted operating costs 

for 2009 – 2010 are $31.9 million and actual operating expenses for 2008 - 2009 were 

$28.1 million (Alberta). The markets division processed 55 administrative and specified 

penalties totalling $148,750 (AUC, 2009, 7). Newspaper advertising (e.g. public notice of 

application and hearings) is very expensive. Jim Law notes in his interview that during 

the Heartland Transmission Project one round of newspaper ads cost about $150,000 

(Law, Interview, 2010). He says this is an expensive and not necessarily the most 

effective medium for reaching a broader audience (Law, Interview, 2010). It is unclear 

what the AUC contributes to Communications due to the consolidation of its financial 

records with the Ministry of Energy. 
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A more useful statistic may be the costs associated with participant funding. The 

NEB‟s program has been budgeted at $1.55 million for the first two years (Steedman, 

Interview, 2010).  This would include cost awards, administrative costs and a small 

secretariat within the NEB (Steedman, Interview, 2010). Intervener and stakeholder costs 

recovered by the OEB for applicant driven natural gas proceedings were $1.7 million and 

for electricity proceedings $8.6 million (OEB, 2009). Costs recovered for consultation 

processes initiated by the Board were $688,814 (OEB, 2009). These are costs regulated 

entities pay to assist interveners in proceedings and stakeholders in consultation processes 

with the costs of participation. The amount of costs awarded by the AUC is not clear. 

The costs for communications include those associated with public participation 

in the regulatory process, but also costs for other communication functions (Steedman, 

Interview, 2010). The numbers do not include costs associated with pre-hearing 

engagement, information sessions, or hearing costs. Since there is no requirement to track 

these costs, the NEB, AUC and OEB do not record them. These numbers may not be a 

very useful indicator of public participation investment. Future tracking of the costs for 

activities such as hearing budgets, communications materials, workshops and other 

initiatives can help to establish benchmarks for comparing effort in this area across 

jurisdictions. Specifically tracking this information can also assist with evaluations of 

cost-effectiveness of the initiatives in the future.  

4.7 Measuring Effectiveness of Public Participation and Engagement  

Measuring the effectiveness of public participation and engagement strategies is 

critical to determining whom they reach and their effectiveness. Public participation and 

engagement is qualitative in nature and thus very difficult to measure or quantify. The 
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NEB, OEB and AUC are collecting information through stakeholder surveys to address 

the effectiveness of their public participation processes and public engagement efforts 

though none of the selected case studies use a formal set of indicators.  

Robert Steedman states an effective process for the NEB “ensures the rights and 

interests of those affected by NEB-regulated facilities and activities are respected in our 

proceedings (Steedman, Interview, 2010).” He says the “effectiveness of public 

participation activities is particularly difficult to measure (Steedman, Interview, 2010).” 

Suzanne Cowan also expresses difficulty in measuring effectiveness of public 

participation, engagement and education activities (Cowan, Interview, 2011). She notes 

the rapidly evolving priorities of the OEB have been a significant challenge for the 

organization in setting measures (Cowan, Interview, 2011). Currently, however, the OEB 

is in the process of developing measures for its policy work and “public participation is 

logically where we go next (Cowan, Interview, 2011).” Jim Law of the AUC also 

expresses disappointment with the AUC‟s lack of measures for effectiveness of its public 

participation processes but suggests one measure is the quality of evidence on the public 

record (Law, Interview, 2010).  

Performance measures are essential for the ability assess the overall effectiveness 

and cost-effectiveness of public participations and engagement. Despite the lack of a 

formal mechanism, each case is currently collecting information at a high level. The NEB 

conducts post-hearing surveys and a landowner survey to gather information about the 

experience of participants in its proceedings and consultation initiatives. The OEB 

conducts post-hearing surveys for major proceedings and conducts its award-winning SPI 

survey on a biennial basis. The reports prepared from the results of this survey are an 
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excellent source of information for the Board. The AUC conducts regular post-hearing 

surveys, although these results are not publicly available, to evaluate its performance at a 

high level.  

In addition to regular surveys, the OEB engaged OCG Strategy and Organization 

Consulting to measure its performance in achieving its performance objectives (OEB, 

2009). The AUC engaged Meyers Norris Penny LLP as an independent auditor to review 

how well they achieved the performance measures set out in the 2009 - 2010 Business 

Plan (AUC, 2009). In the future, it may be possible to engage consulting firms in 

developing a more comprehensive set of objectives and measures for public participation 

methods and engagement activities.   

4.8 Steps Taken To Ensure Public Interest Representation 

One of the great unfulfilled promises of pluralism was that it would give 

everyone representation and voice. Experience has taught us, however, 

that representation is not always a good substitute for participation (Peter 

Frumkin, 2002, 46). 

Regulated utilities conduct extensive community consultation in the development 

phase of their applications. The NEB in follow up to the LMCI initiative has conducted a 

series of meetings with regulated companies to determine best practices in consultation 

and public involvement programs in the energy industry and developed a set of draft 

expectations for applicants‟ programs (NEB, 2009).  

For proceedings where levels of public participation may be low, representation 

may offer a proxy solution. There are various steps regulatory boards and commissions 

can take to ensure adequate representation of public interest issues. The steps include 

vetting public interest issues to ensure high quality evidence is on the public record for 
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consideration by the Commissioners.  The following section describes the steps the NEB, 

OEB and AUC take to ensure representation of the public interest in its proceedings and 

decisions. 

The OEB, NEB and AUC take a similar approach to ensure representation of the 

public interest in public hearings and decisions. Representation requires staff actively 

involved in fleshing out public interest issues in the IR stage and cross-examination 

phase. An active role involves staff defining the public interest issues for discussion in 

proceedings and draw out evidence for the public record (Gottheil & Ewart, 2010, 17). 

Examples of this active approach are the IR process and involvement of Staff in cross-

examination. These processes draw out issues on the public record for consideration by 

the Panel. In cases where public participation is limited, representation may be required. 

Staff may fulfil this role but there may concerns about the appropriateness of Staff 

advocacy on behalf of the public.    

The efforts carried out by the OEB, NEB and AUC to ensure representation of the 

public interest are somewhat similar. The AUC, OEB and NEB take the stance that 

representation is best achieved when those affected by an application are present at the 

hearings and able to participate effectively. Robert Steedman felt earnestly that “members 

of the public are best able to represent themselves in proceedings (Steedman, Interview, 

2010).” NEB Staff are present at hearings (e.g. hearing team) to advise the Panel about 

technical issues and other socio-economic matters that arise (Steedman, Interview, 2010). 

The NEB emphasizes the availability of Staff to support interveners throughout the 

hearing process. The Board trains its staff to provide clear and useful information and 

assist participants through the process (Steedman, Interview, 2010). The NEB also 
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conducts post-hearing surveys and a Landowners Survey to determine areas for 

improvement based on feedback from stakeholders (Interview, Steedman, 2010). 

OEB Staff are actively involved in representing the public interest. The Board laid 

out a formal role for Staff as public interest advocates, in its 2006 Report with Respect to 

Decision-Making Processes at the OEB. OEB Staff participate in hearings by providing 

options and their views on the public interest to the Panel and on the public record for 

other parties to review and respond (OEB, 2006). As advocates of the public interest, the 

Staff act as representatives of those unable to attend or who may be unaware of the 

proceedings. The OEB encourages interested parties to develop Letters of Comment as an 

alternative to full participation in hearings, which allows consideration of their concerns 

by the Panel in the final decision (Cowan, Interview, 2011). The OEB also attempts to 

build appropriate and inclusive participation through outreach and engagement efforts. 

While the OEB places priority on educating consumers, it also recognizes the need for 

having informed participants in proceedings and opportunities to provide meaningful 

input into the process. The OEB conducts the SPI survey to identify areas of 

improvement to enhance the ability of those affected to participate in proceedings 

(Cowan, Interview, 2011). 

AUC Staff are able to make submissions in hearings and can invite (or require) 

parties or experts to attend the hearings to address issues arising from applications (Law, 

Interview, 2010). The AUC also relies on the Alberta Utilities Consumer Advocate to 

represent small-scale consumers in rate and revenue requirement hearings (Law, 

Interview, 2010).  Rate design and revenue requirement hearings tend to be the least well 

attended by the public due to their complexity (Law, Interview, 2010). The Utility 
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Advocate has extensive experience intervening in proceedings and conducts reviews of 

AUC decisions (UCA, 2010). The Advocate informs the public about energy related 

issues and receives complaints and input from consumers about utilities (UCA Website, 

2010). The Utilities Consumer Advocate is an important ally for the AUC in ensuring 

representation of small-scale consumers and business interests in AUC hearings. 

In conclusion, although agencies take great effort to enhance the ability of the 

public to represent itself, there are times when the public is unable to do so. In these 

cases, participants do not reflect the broader public interest and for these reasons that an 

active approach by staff is desirable.  

4.9 Summary and Best Practices Resulting from Analysis 

Several key themes arose in the findings from the case study analysis and 

interviews. First, there is a dualism in the approaches used by regulatory tribunals in 

Canada to enhance public participation and engagement. On the one end of the spectrum 

are those tribunals who approach participation in the traditional, court-like focus on 

procedural fairness. At the other end of the spectrum are the AUC, OEB and NEB who 

employ a modern approach to engaging and reaching out to the public. While neither 

approach is right or wrong, it is arguable a more modern approach will ensure a role for 

the tribunals in an evolving sector and political environment. Second, each of the cases 

examined noted similar barriers to public participation. These include access to resources, 

knowledge and understanding of complex, legalistic procedures and processes, 

adversarial and legalistic nature of the proceedings, complexity and volume of the 

technical information in the applications and a lack of interest or awareness by the public 

of the issues coming before the tribunals. Third, tribunals are not explicitly compiling and 
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reporting the costs of public participation. Fourth, there is limited development of 

effectiveness measures of public participation processes and activities. Finally, tribunals 

employ various methods of ensuring representation of the public interest in proceedings. 

However, the tribunals expressed the desire for individuals and groups to be effective at 

self-representation in proceedings.  

4.9.1 Best Practices Arising from the Case Studies 

This section offers a set of best practices drawn from the case study findings and 

interviews. Best practices are useful benchmarks for developing public participation and 

engagement strategies and can guide the development of performance standards. These 

practices are identified as „best practices‟ because they involve a more proactive 

contemporary and proactive approach to establishing two-way communication and early 

involvement of the public. The practices involve drawing on resources such as new 

technology and developing new relationships to foster participation and engagement of 

the public in issues that affect them.  

The best practices are as follows:  

1. To enhance participation processes requires a shift in traditional ways of 

thinking of regulatory agencies. It requires a belief that informing the 

public about the role of the Commission is an important undertaking – one 

that is fundamental to fulfilling its public interest mandate.  

2. Continual improvement of public participation processes and engagement 

requires organizational capability and competency in outreach and 

communications. Driving public participation and engagement initiatives 

forward requires organizations to dedicate resources specifically to these 

activities.  
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3. Effective participation occurs when participants have adequate knowledge, 

access to information, a clear understanding of the process and adequate 

resources to be able to represent themselves successfully. Information 

must be easy to understand, relevant and provide clear expectations. 

Information on its own is not enough – outreach shows a genuine desire 

for public participation in decision-making.  

4. Relationships enhance public participation and representation. Fostering 

new relationships with regulated utilities, MLAs, municipalities, 

residential associations and consumer groups is critical for the 

Commission‟s success in improving public knowledge about its role and 

functions. 

5. Improving public participation requires embracing technology and 

investigating innovative ways to reach broader segments of the population. 

This may include extending into social media, enhancing websites to be 

engaging and user-friendly and developing visually appealing information 

in plain language.  

6. To be meaningful, public involvement must occur in the early stages of 

application development so participants may have a genuine opportunity 

to influence the outcome.  

7. Improving the public participation processes requires establishing a 

baseline to determine areas for improvement and areas where the 

organization is performing well. Collecting stakeholder feedback through 

post-hearing surveys, stakeholder input sessions and stakeholder opinion 

surveys is crucial to evaluating performance and determining future 

directions and activities. Responding to input and linking it directly to 

actions provides stakeholders with examples of how their input can 

influence the process. This is an important part of stakeholders feeling 

„heard.‟ 
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The Commission can consider these practices as „standards‟ for new initiatives 

and existing procedures. The next section provides a set of criteria with which to evaluate 

any options the Commission might consider to enhance and encouraging public 

participation in its proceedings. 
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5: Criteria for Assessing Public Participation Initiatives 

Section 5.1 discusses why public participation and engagement activities should 

align with the strategic objectives of the Commission. Section 5.2 provides criteria for 

evaluating any public participation and engagement initiatives. Table 3 provides a 

summary of the criteria, data sources and measures. 

5.1 The Goals of Public Participation and Engagement  

In developing any initiative, it is important to consider how the activities align 

with the purpose and priorities of the BCUC (BC Auditor General, 2008, 2). The BCUC 

has several stated strategic objectives. The objectives laid out in the 2008 - 2009 Annual 

Report are: 

1. Move to a more inclusive relationship with key stakeholders; 

2. Demonstrate a knowledge of and support for the Energy Plan (and Clean 

Energy Act); 

3. Recognize and accommodate the expanded scope of decision making; 

4. Build competence and a depth of capability at the Commission; 

5. Build “Fairness” in Commission Proceedings; and 

6. Increase the use of technology to further Commission objectives and 

become more efficient and effective (3). 

These goals guide the future activities of the Commission. It is important for public 

participation and engagement activities to align with these objectives, with the BCUC‟s 

activities and desired outcomes of those activities (BC Auditor General, 2008, 2). The 
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next section offers criteria for the evaluation of public participation and engagement 

activities or options.  

5.2 Criteria for Assessing Engagement and Outreach Initiatives 

A pre-screening criterion rules out initiatives or options requiring changes to the 

existing legislation as this would be too complex and time consuming. A screening 

criterion is a useful way to exclude options that are too complex for implementation or 

impractical. After pre-screening the options, additional criteria used to evaluate the 

options will highlight key tradeoffs and determine their ability to advance the goals and 

objectives of the Commission. These criteria will not serve to exclude any options but 

rather assist in developing a strategy or phased implementation approach. It is difficult to 

develop quantifiable measures for these criteria. To attempt to do so would apply false 

precision to a measure based on qualitative input. Most of the data sources are qualitative 

and their richness would be lost trying to force it into numbers. The next sections define 

the criteria more fully.  Table 3 provides a summary of the criteria, definitions and 

measures.  
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Table 3: Criteria, Definitions and Measures: 

Criterion Definition Measure 

Stakeholder 

Acceptability 

Encourages support from key stakeholders and 

participants. 

Favourable, 

Unfavourable 

Cost Estimated cost range of the various participation 

and/or engagement activities.  

$  

Effectiveness5 Improves the ability of affected parties to have a) 

a reasonable opportunity to participate and b) the 

ability to participate successfully. Success is 

qualified by understanding of the procedures, 

feeling heard and feeling the process was fair. 

Positive, 

Negative 

Implementation 

Complexity 

Existing resources are sufficient or readily 

obtainable for implementing the option. 

High, 

Medium, 

Low 

Transparency6 Regulatory information is available and 

information is easy to find, is clear, is relevant and 

is easy to understand. The nature and scope of 

participation as well as roles and responsibilities 

are clear. 

Favourable, 

Unfavourable 

Representativeness
7
 Enhances or creates a mechanism to ensure 

presentation of broad ranges of views in 

proceedings. This ensures a minority interest is 

not able to capture the proceedings and influence 

or sway the final decision without opposition 

(Maurer, 1979, 7). 

Favourable, 

Unfavourable 

5.2.1 Pre-Screening: Legal Complexity  

The legal complexity criterion rules out options that require changes to 

legislation. Changing legislation is a time consuming process and adds a new dimension 

to the complexity of implementation. Based on the desire to provide practical solutions to 

the BCUC this study does not propose options requiring legislative amendments. This 

does not preclude the Commission from investigating or implementing options requiring 

                                                 
5
 Effectiveness means the option should provide a genuine opportunity to influence policy and be 

meaningful for participants. While it would be easy to focus on the number of participants, what is most 

important is providing participants with the knowledge to make an informed decision about whether or 

not to participate and how (Frewer & Rowe, 2000, 16). 
6
 The transparency criterion is from Jon Stern and Stuart Holder‟s discussion of criteria for assessing 

performance of regulatory systems. This criterion is a critical ingredient both for encouraging 

participation by stakeholders and for improving accountability of regulators (1999, 42).  
7
 Representativeness is a proposed evaluation criterion from the Frewer & Rowe discussion on evaluating 

public participation mechanisms (2000, 16).  
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such changes in the future.  The table below provides the definition, data source and 

measure of the legal complexity criterion. 

Definition The extent of changes to current legislation required to implement the 

option. 

Data Source Review of existing regulations and information from case studies.  

Measure Yes or No – legislative changes are or are not required. 

 

5.2.2 Stakeholder Acceptability 

Definition Encourages support from key stakeholders and participants. 

Data Source Information gathered from interviews and feedback from stakeholder 

groups through post-hearing surveys and stakeholder input. 

Measure Favourable or Unfavourable 

A „favourable‟ ranking indicates the general response of stakeholders is 

supportive. Those who support public participation will agree the option enhances the 

democratic process and representativeness by enhancing opportunities to be heard 

(Maurer, 1979, 7). Regulated utilities will be supportive of the option because it will 

improve efficiency. Participants are able to be more effective because they have a better 

understanding of the process and issues. Consumer groups and other public interest 

groups also support the initiative. The appeal to these groups is the move to inform the 

population about issues affecting them. The provincial government is also supportive of 

efforts to inform and involve the public in decision-making. In the eyes of the 

government, citizen involvement improves the ability of the Commission to carry out its 

mandate of regulating the energy sector in the public interest. Other stakeholder groups 

feel the option enhances fairness and inclusivity of the Commission‟s processes.  

An „unfavourable‟ ranking indicates the general response from stakeholders is 

guarded or unsupportive. Stakeholders may feel public outreach and enhancing 
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participation mechanism detracts from the adjudication function of the Commission. 

Regulated companies may feel engaging or consulting with the public is their 

responsibility and the Commission should serve only as the adjudicator. Stakeholder 

groups may feel the option does little to enhance transparency and fairness of the process 

or may express concern about the meaningfulness of the participation.   

5.2.3 Cost 

Definition Estimated cost range of the various participation and/or engagement 

activities. 

Data Source Amounts noted by interview participants and figures from annual reports 

or financial statements. 

Measure Estimated Costs ($) 

Costs include expenses on informational materials, printing, publishing and cost 

awards for participants. Costs associated with hearings will depend on the complexity of 

the issues; whether participants require expert witnesses, such as academics or scientists 

and legal counsel to present their arguments (Frewer & Rowe, 2000, 16). This criterion 

provides best estimates based on the available information on the costs of public 

participation efforts and communications materials.  
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5.2.4 Effectiveness 

Definition Improves the ability of affected parties to have a) a reasonable 

opportunity to participate and b) the ability to participate successfully. 

Success is qualified by understanding of the procedures, feeling heard 

and feeling the process was fair. 

Data Source Responses from interviews and findings from post-hearing surveys and 

stakeholder input. 

Measure Positive or Negative 

A „positive‟ ranking indicates stakeholders feel they have knowledge of the 

proceedings and feel their concerns are „heard.‟ Participants indicate they have adequate 

resources, such as information, human resources and time resources, required to fulfil 

their role in participating (Frewer & Rowe, 2000). Participants feel they have sufficient 

notice and regulatory timelines are appropriate. Although not all participants agree with 

the outcome, they feel the process is fair. Regulated utilities also feel the initiative 

improves the process in terms of efficiency and improving the relevance of information 

requests and submissions by the interveners.  

A „negative‟ ranking indicates that participant feedback indicates significant 

barriers still exist to effective participation. Concerns about the fairness of the process, 

quality of participation and evidence submitted remain (Frewer & Rowe, 2000, 16). 

Participants express concerns about inadequate notification or timelines that fail to 

consider the volume of information and technical expertise required to make sense of the 

applications (Frewer & Rowe, 2000, 16). The regulated utilities express frustration about 

the time and costs involved in the process and irrelevance of the arguments made by 

interveners. 
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5.2.5 Implementation Complexity 

Definition Existing resources are sufficient or readily obtainable for implementing 

the option. (Resources include Staff, expertise, time and funds.)  

Data Source Input from BCUC staff regarding time required and key challenges in 

implementation.  

Measure High, Medium, Low 

A „high‟ rating indicates the option requires significant investment in new 

resources or time commitment. Funding sources are uncertain and requires further 

development of the business case to justify expenditures. The option will take more than 

12 months to implement.  

A „medium‟ rating indicates some additional resources or priority shifting is 

required for successful implementation. The option may also require modest expenses. 

Social capital resources have the depth of capability and competency to carry out the 

various activities. Some training of Staff may be required to fill skill shortfalls. The 

option will take about six to 12 months to implement fully.  

A „low‟ rating indicates the activities are within the scope of responsibilities and 

capability of existing staff. The option will take about one to six months to implement. 

5.2.6 Transparency 

Definition Regulatory information is available and information is easy to find, clear, 

relevant and easy to understand. The nature and scope of participation as 

well as roles and responsibilities are clear to participants. 

Data Source Interview responses and findings from post-hearing survey and 

stakeholder input.  

Measure Favourable or Unfavourable  

A „favourable‟ rating indicates participants feel there is clarity about their roles 

and the Commission‟s objectives for participants (Stern & Holder, 1999). Participants 
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indicate the information they need to participate is available and they understand the 

process. Information and decisions are in plain language and easy to understand for those 

with limited knowledge about regulatory proceedings, legal and technical jargon. Clearly 

articulated processes reduce the likelihood of unfairness and incompetence (Stern & 

Holder, 1999, 43). Decisions give reasons, are evidence based and address significant 

concerns of participants (Stern & Holder, 1999, 43). Resource guides and other 

information resources are up-to-date and easy to understand. Regulatory documents and 

decisions are available to the public online or in print, unless the Commission deems 

them confidential in the public interest (Stern & Holder, 1999, 43).   

An „unfavourable‟ ranking indicates there is limited public information available 

regarding regulatory instruments, roles and functions or reasons for decisions (Stern & 

Holder, 1999, 43). Participants are unsure about the scope and nature of participations or 

the impact of their input in the final decision (Frewer & Rowe, 2000, 16). Stakeholders 

express frustration with the process due to a lack of clarity about their role and the 

adjudication role of the Commission (Frewer & Rowe, 2000, 16). Public distrust and 

dissatisfaction of decisions may be evident in newspaper articles, through phone calls and 

comments from Website.  
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5.2.7 Representativeness 

Definition Enhances or creates a mechanism to ensure presentation of broad ranges 

of views in proceedings. This ensures a minority interest is not able to 

capture the proceedings and influence or sway the final decision without 

opposition (Maurer, 1979, 7). 

Data Source Interview responses and case study findings.  

Measure Favourable or Unfavourable 

A „favourable‟ rating means there is a mechanism to develop the breadth of views 

in evidence on the public record such as information requests, staff ability to make 

submissions or conduct cross-examination of witnesses or appointed representatives of 

consumer interests. Groups or individuals do not express concerns that they are 

unrepresented in proceedings.  

An „unfavourable‟ rating indicates there are concerns the evidence and 

participants are not reflective of the public interest.  Groups or individuals may respond 

negatively to a decision and express frustration that their interests were unrepresented or 

that they were not able to participate in a proceeding (Kelsey, Interview, 2010). Some 

participants feel the final decision ignores their concerns because other participants are 

more organized or vocal.  

Using the criteria in this section to conduct an evaluation of potential options will 

provide the Commission with an understanding of the tradeoffs arising from the 

implementation of public participation and outreach initiatives. The next section proposes 

several options the Commission may consider implementing in order to enhance its 

existing participatory processes.  
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6: Options to Enhance Public Participation in Proceedings 

The first part of this section presents options for enhancing public participation 

and engagement that fall along a continuum of commitment.  Section 6.2 discusses why 

the status quo may be weak in terms of improving fairness and inclusiveness of public 

participation. Section 6.3 closes with several options for enhancing public participation 

and engagement at the Commission.  

6.1 Options along a Continuum of Commitment  

Traditionally the Commission has embraced an approach similar to the courts. 

Regulatory documents are in technical or legal language and courts do not typically 

undertake public engagement activities. The Commission recognises the need to engage 

stakeholders in the process but struggles with how to strike a balance between its role as 

unbiased adjudicator and the role of informing and engaging stakeholders. On the left end 

of the continuum is the status quo. On the far right of the continuum is a high degree of 

commitment and „buy-in‟ to the view that public participation and engagement in its 

decision-making process and proceedings greatly improve the Commission‟s ability to 

fulfil its role as a public interest regulator.  

I list the options as alternatives to the status quo below and describe them more 

fully in Section 6.3. 

1. Status Quo + Plus 

2. Enhance existing resources and develop new ones 

3. Make public participation and engagement a strategic priority 
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4. Develop a comprehensive engagement strategy 

The Commission may decide its current activities are effective and public 

participation and representation in its hearings is at an acceptable level. In this case, 

selecting to enhance existing informational materials will improve information already 

available to the public. Option 1 will leave the Commission at the far left of the 

continuum where its focus is on a formal and traditional adjudication process and 

approach to notifying the public. If the Commission decides to adopt a modern approach 

to public engagement, it will move further to the right of the continuum and implement 

options 2, 3 and 4 requiring commitment and dedication of additional resources to 

developing new ways of informing and engaging the public.  

Should the Commission decide to implement options 3 and 4, it will adopt an 

active approach to engaging stakeholders such as First Nations and the public.  A shift in 

organizational culture from a more traditional view of procedural fairness to a 

contemporary approach to stakeholder engagement is required to implement these options 

located at the far right of the continuum. The necessary pre-condition for this transition is 

commitment to and prioritization of public participation and engagement activities by the 

Commission.  

Figure 1 provides a visual depiction of the continuum of commitment and 

illustrates how the options lead the Commission toward a focus on stakeholder 

engagement.  
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Figure 1: A Continuum of Commitment  

 

As the Commission implements options further along the continuum, the costs of 

participation will transfer back to the organization from the participants thereby 

increasing the probability stakeholders will engage. As the costs of participating decrease 

for participants, stakeholder acceptability, effectiveness and representativeness of 

proceedings and initiatives will increase. In addition, as participants become better 

informed and their participation more effective, the process will become more efficient 

and this will result in cost savings.  

The transition will take time. The Commission could conduct a pilot project for 

each option in order to determine if the initiative is effective and produces the desired 

results. Piloting each option will help the Commission to determine how far to move 

along the continuum. As the Commission moves further along the continuum, the options 

build on one another and lead the Commission toward its goal of having a more inclusive 

relationship with its stakeholders.  
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6.2 The Challenges Inherent in the ‘Status Quo’  

Doing nothing, maintaining the status quo, is not a viable option if the 

Commission desires to achieve its strategic objectives. The status quo poses significant 

challenges to achieving the objective of continually enhancing the Commission‟s 

processes and relationship with its stakeholders including the public.  

Issues Unaddressed by the Status Quo  

 The Commission has noted that there is a general shortfall of representation of 

individual consumers in rate design and revenue requirement hearings.  

 There is no formalized process for post-hearing feedback to evaluate the 

participants‟ experience. These provide meaningful opportunities to provide 

the Commission with information on their needs and understanding of the 

process. A baseline will provide the Commission with information to 

determine „where to go next.‟ 

 The Commission does not currently have an intervener registration guide or 

sample templates for interested parties to follow which may cause unnecessary 

confusion for interested parties as to its expectations. 

 The guides (e.g. the participant‟s guide) are outdated and require revision. It is 

difficult to find information on the Website and the Commission and visits to 

the site are very low.  

 The Commission has not dedicated a Staff member with responsibilities 

specifically revolving around enhancing public participation and stakeholder 

engagement. There is no clearly identified „champion‟ for these initiatives and 

as a result other core business activities take priority over these tasks. 

The status quo represents missed opportunities for the Commission. The 

Commission has the benefit of being able to draw substantially from the work of other 

regulatory agencies to begin to implement best practices in enhancing public participation 

and engagement in its decision-making and regulatory functions.  
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6.3 Alternatives to the Status Quo 

Section 6.3 describes viable solutions the Commission may consider for 

enhancing public participation in its proceedings. The proposed solutions are practical 

and can enhance the ability of the Commission to carry out its core business activities 

efficiently and effectively. The options enhance the ability of the Commission to make 

decisions in the public interest. Organizational capacity and strategic focus on these 

activities will affect implementation. The options emanate from the findings and best 

practices arising out of the case studies discussed in Section 4.9.  

As shown in Figure 1, the options fall along a continuum toward a comprehensive 

public engagement strategy. To move further along the continuum involves making 

public participation and engagement a key priority of the Commission. A shift is required 

from the Commission‟s traditional approach to a more proactive and innovative approach 

to reaching and engaging a broader audience.  

6.3.1 Option 1: Status Quo + Plus 

Option 1 is an enhanced version of the status quo. The option is a quick and easy 

solution to improve current information and resources for the public and participants. 

Option 1involves easy wins for the Commission. Option 1 proposes activities the 

Commission has already identified but has been unable to complete because of competing 

priorities.  

The option entails the continuation of Staff and Commissioner training in plain 

language and decision writing to ensure decisions and other communications are clear 

and easy to understand. These activities are already included in the budget as a portion of 
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staffing expenditures.
8
  The Commission Secretary could assign the tasks of updating 

resource guides and information available on the Website including, the Participant’s 

Guide, New User’s Guide, Intervener Document Filing Protocols and other relevant 

resources. The Web Administrator could upload an About Us presentation developed by 

the Commission Secretary.    

Issues Left Unaddressed by the Option 

 Interested parties must actively seek out information. Information may not 

reach a broader audience.  

 Revising existing information does not necessarily address the specific needs 

of stakeholders or participants. The option does not provide a formal 

mechanism for gathering this type of input. Without this input, the 

Commission may not be aware of the views or barriers participants and 

stakeholders face. 

 The option focuses on inward improvements (e.g. information) as opposed to 

outward improvements (e.g. conducting informational workshops) leading to a 

less focus on engaging the public.  

 The Commission Secretary is the spokesperson for the organization but has 

numerous other responsibilities. Assigning the tasks of maintaining up-to-date 

information and guides amongst the ISD will drive the strategic objective 

forward.  

6.3.2 Option 2: Enhance existing resources and develop new ones  

Option 2 builds on the previous one by further enhancing existing tools and 

processes to make them more inclusive, accessible and to extend their reach to a broader 

audience. The option involves improving the Website by making it more user-friendly, 

offering informational workshops, establishing a process coach for each hearing and 

offering pre-hearing workshops and developing easy to use forms and templates and an 

                                                 
8
 Staffing expenditures constituted about 49 percent of the BCUC‟s $5,993,000 budget in 2008 – 2009 

(BCUC, 2009). 
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intervener registration guide. Drawing on existing organizational resources and processes, 

the option does not require significant increase in budget. 

The first step is for the Commission Secretary to distribute the tasks to the staff in 

ISD based on individual competencies. Once Staff updates the content and visual 

appearance of the documents, the Web Administrator can upload them and take 

additional steps to enhance the Website. A simple landing page for participants and the 

public would offer a one-stop access point for all information on participation. The 

landing page would improve navigability and make it easier to find relevant documents 

for those less familiar with or new to the Website.  

The next step is to enhance the hearing room experience for participants. The 

atmosphere in the hearing (or mediation) room should be supportive and welcoming for 

all participants. Staff and the Commission Panel will create an inclusive and supportive 

environment for all participants (Gottheil & Ewart, 2010, 15).   

Currently, participants with questions speak to the Commission‟s representative 

and legal counsel and Staff direct them to do so. Experienced participants may be 

comfortable doing this but members of the public may find this intimidating. One way to 

improve this process is to establish the role of Process Coach. Administrative Staff from 

the ISG or professional staff could fill the role of Process Coach on a rotating basis. The 

Process Coach would serve as the primary contact for interveners, attend the hearings and 

provide general support and answering procedural questions throughout the hearing 

process.  

A Process Coach will enhance the accessibility of the proceedings could be a 

considered a “universal design feature” making the process accessible and 



 

 69 

accommodating all parties whether they have legal representation or not (Gottheil & 

Ewart, 2010, 16).  Considerations for implementing this role will include determining the 

knowledge required to ensure participants incur the maximum benefit from the individual 

and how to ensure the role builds trust among new participants, particularly for First 

Nations or marginalized groups and individuals. The role will require training to ensure 

cultural sensitivity, awareness of traditional power imbalances, equity in access to and 

availability of resources, socio-economic realities and ways of building the trust of 

participants in the process and the Commission, particularly among First Nations 

participants or marginalized groups.  

 Next, the Commission could design and implement a „key issues‟ list. The 

Commission has used this mechanism in the past but found it was inflexible and not 

always effective (Kelsey, Interview, 2010). A new process could draw on lessons learned 

by other jurisdictions and those of the Commission, to develop a flexible process that 

would not preclude issues raised by the participants if they are relevant at different times 

during the process (Kelsey, Interview, 2010).  

The initial list issued by the Panel could help direct prospective interveners to 

issues the Commission regards as substantial and guide the development applications for 

intervener status. Releasing a key issues list could avoid having an interested individuals 

frustrated by not receiving standing as interveners or not receiving a cost award. Often, 

members of the public have one or two specific issues about an application may become 

frustrated with a hearing that does not address these specific issues (Cowan, Interview, 

2011). Releasing an issues list can avoid these frustrating experiences and improve 

clarity.  
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Finally, the Commission Secretary or other designated Staff member could offer 

pre-hearing workshops. The Commission Secretary could approach residential or 

community organizations, consumer advocacy groups, other public interest groups and 

local MLAs to offer these sessions. The OEB, NEB and AUC offered pre-hearing 

workshops and conducted them in partnership with the regulated utilities. Combining 

BCUC workshops with the consultation and public involvement initiatives of the 

regulated utilities is a possibility. The workshops would inform prospective participants 

in affected communities about applying to be interveners, the role of the BCUC, the 

scope and key issues, procedures and timelines.  

The Commission Secretary or other designated Staff member could offer a 

generic version of these workshops at meetings of residential groups and associations, at 

universities, or Town Halls. These workshops provide the public with an opportunity to 

interact with the Commission and learn more about the process by asking questions. 

General information workshops establish a presence for the Commission and can help 

raise awareness of its role and function outside of the hearing process. 

In the past, in an attempt to offer a similar workshop the Commission experienced 

a limited response by community members and the event was cancelled (Kelsey, 

Interview, 2010). The experience provides compelling evidence for the need for targeted 

engagement efforts as well as plain language and more visual announcements. 

Addressing timing issues and registration dates in these announcements may help 

generate demand for these workshops and provide interested parties with information 

needed to make informed decisions about participating in a public hearing.  
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Issues Left Unaddressed by the Option 

 Competing priorities may create difficulties in meeting desired end dates for 

these activities. This could lead to a domino effect. For example, if the content 

is not developed, the Website Administrator is unable to enhance the Website. 

Developing and articulating clearly defined roles and responsibilities will 

move these actions to completion. 

 Documents need to be visually engaging to appeal to the public. The option 

does not offer a process for feedback by stakeholders and participants in the 

proceedings. Tasks may appear to be one-offs instead of a concerted effort to 

address the needs of the public and stakeholders for effective participation. 

 Effective communication offers genuine opportunities for input from key 

stakeholders of any organization. Option 2 does not provide a mechanism to 

collect input from stakeholders and participants. 

6.3.3 Option 3: Make public participation and engagement a strategic objective  

Implementing Option 3 requires the Commission to make a critical decision. The 

Commission would have to make the determination that public participation is a strategic 

objective - critical to its ability make decisions in the public interest.  

To provide opportunities for early involvement in the decision-making process the 

Commission could consider enhancing the participation process for particularly 

contentious applications and use a process similar to the process used by the AUC in the 

Heartland Transmission Project. The process could involve similar opportunities for early 

registration as an intervener, pre-hearing workshops and general information workshops, 

community hearings in the various communities affected before the utility submits a large 

application to the Commission. The Commission could also encourage interested 

individuals to submit letters of comment and have a more flexible process for considering 

them (e.g. any time before final arguments are complete).  
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The Commission does not have a formal process in place to collect and review 

stakeholder feedback about the hearing process or other informational resources. The first 

step could involve developing a formal mechanism for collecting feedback from 

stakeholders. It is critical to establish a „baseline‟ or starting point before implementing 

any initiative. The Commission could then gauge the performance and effectiveness of its 

public participation and engagement activities.  

A process for conducting post-hearing and stakeholder surveys could be useful for 

collecting useful information about the Commission‟s processes and core business 

functions. The post-hearing surveys will be a valuable source of information for the 

Commission about the fairness, effectiveness and accessibility of its proceedings. 

Stakeholder surveys would also provide important feedback on core business functions of 

the Commission such as the transparency of its decision-making and requirements for 

applications from utilities. Surveys provide an opportunity for participants to provide 

input on proceedings including challenges faced, how participants are learning about 

proceedings and interactions with the Commission. 

The Commission Secretary could designate a member of ISD or Graduate Intern 

to develop a post-hearing survey. The cost to do this would be the time involved and or 

the cost associated with hiring an Intern. The findings from post-hearing surveys do not 

need to be public. Response rates for surveys are typically low but the Commission can 

conduct the surveys by phone to improve the response rate. Telephone surveys would 

require additional time on behalf of the Commission Secretary or ISD staff.  The 

Commission could consult the OEB and other jurisdictions on the cost, the value and 

important lessons learned in developing a stakeholder input process. 
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Since the stakeholder surveys used by the OEB and NEB are available publicly, 

the Commission Secretary and a Graduate Intern could develop and conduct the survey 

by telephone. Alternatively, the Commission could procure Environics or another polling 

firm to develop and conduct the survey. Using a polling firm is preferable because an 

independently conducted survey could enhance the perceived confidentiality of the 

participants‟ responses. There may also be an increase in the quality of the research 

conducted should the Commission choose this route. It is advisable to have a polling 

company develop the survey as knowledge of surveying, sampling and question 

development is required. 

Information collected from the survey could guide the Commission in developing 

clear objectives, targets and measures to track progress. Conducted on a bi-annual basis 

the survey would enable the Commission to target its activities. The survey could seek 

input about the following areas:  

 Strengths and weaknesses (e.g. regulatory processes, transparency); 

 Importance of various regulatory functions (e.g. customer complaints 

process); 

 Performance on a variety of attributes (e.g. response rate, timeliness for 

hearings);  

 Evaluation of communications (e.g. timeliness, relevance, quality of 

information); and   

 Future directions of the Commission. 

The final step involved would be developing measures of effectiveness to evaluate 

public participation and engagement activities. The case studies have highlighted a 

critical gap in developing these measures. The Commission could spearhead the 

development of such indicators and collaborate with other jurisdictions to develop 
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indicators that could be useful across jurisdictions. Alternatively, the Commission could 

establish a working committee and conduct a series of focus groups with stakeholders and 

presenting indicators and findings to other jurisdictions. Establishing a formalized set of 

indicators could further illustrate the Commission‟s commitment to enhancing the 

participative process and fostering two-way communication with its stakeholders.  

Issues Left Unaddressed by the Option 

 Input is more meaningful when linked directly to actions by the 

Commission. Actions involve reporting on the findings, developing an 

action plan, implementing new strategies or making changes to regulatory 

documents and following up with stakeholders to determine progress. 

 The Commission Secretary will need support Staff trained in 

communications and engagement. Having insufficient supports may 

overburden the Commission Secretary in attempting to manage all public 

participation and engagement activities of the Commission. 

6.3.4 Option 4: Develop a comprehensive engagement strategy 

Implementing Option 4 signifies a long-term commitment to enhancing 

relationships with stakeholders and improving public participation and engagement. 

Implementation of Option 4 would move the Commission beyond its traditional focus 

toward an approach centred in reaching out to engage broader segments of the population 

and non-traditional participants.   

The first step for the Commission Secretary and executive team would be to 

develop a comprehensive communications and engagement plan for the Commission. The 

communications plan would focus on strategies to enhance public participation in 

proceedings and would contribute to a more effective, efficient and fair process. Many of 

the actions in the plan would stem from stakeholder input collected through surveys. 



 

 75 

Specific activities could include developing new relationships and partnerships with 

associations, residential groups and regulated utilities to increase visibility of the 

Commission, developing informational pamphlets, releasing monthly or quarterly 

newsletters, compiling and developing internal reports about post-hearing survey 

findings, developing key performance indicators to measure and track progress and 

updating the plan on an annual basis.  

Regular presentations about the role and function of the Commission at public 

consultations held by local utilities and or intervener training similar to that of the NEB, 

or conducting information sessions for associations or community groups would also be 

useful. The plan could include media training for professional Staff and researching new 

methods of public participation and ways to use technology and social media to enhance 

engagement and public participation in the Commission‟s activities.  

The next step is to recruit a Communications and Engagement Coordinator. All of 

the organizations in the case study analysis had internal resources with a communications 

and engagement background. The coordinator would support the Commission Secretary 

and be a part of the ISD. The coordinator would ideally have experience working with 

regulatory agencies or administrative tribunals. As a salaried position, the coordinator 

role would cost the Commission from $60,000 to $80,000 a year for an individual with 

two to five years experience (Steedman, Interview, 2010). If the Commission commits to 

enhancing communications with stakeholders and the public on an ongoing basis 

outsourcing or using consultants is not cost-effective. The coordinator would oversee the 

completion of actions in the comprehensive communications and outreach plan allowing 

the Commission Secretary to focus on relationship building and other strategic priorities.  
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The Coordinator could also monitor the Commission‟s performance on key 

indicators to assess the effectiveness of information and engagement activities and would 

develop reporting formats to report findings (internally and externally), identify successes 

and areas for improvement. Regular tracking and reporting on key indicators could 

provide useful information and enhance accountability with regard to expenses arising 

from engagement activities. 

Issues Left Unaddressed by the Option 

 The Commission is bound to specific rules of procedure. The challenge is 

to identify appropriate participatory mechanisms and innovative ways of 

engaging the public without compromising the adjudication process. 
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7: Analysis of Options to Enhance Public Participation and 

Engagement 

Section 7 synthesizes the findings from the case studies and interviews with the 

options outlined in Section 6.2. As mentioned in Section 6.2 the options are not mutually 

exclusive and the discussion will provide key implementation considerations. Table 4 

summarizes the analysis of the options across each criterion.   
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Table 4: Summary Matrix of Proposed Options 

Criteria Option 1: 

Status Quo 

+ Plus 

Option 2: 

Enhance 

existing tools 

and develop 

new ones 

Option 3: 

Make public 

engagement a 

priority 

Option 4: 

Develop a 

comprehensive 

engagement 

strategy 

Stakeholder 

Acceptability 

Favourable Favourable Favourable Favourable 

Cost  Nominal, 

one-time 

costs (if 

any) 

 

One-time 

cost of  

$15,000 +/- 

 

Graduate 

Student 

Intern, 

additional 

activities & 

printing costs 

On-going 

(biennial) cost 

of $30,000 +/- 

 

Stakeholder 

survey, 

Additional 

activities & 

printing costs 

Ongoing cost 

of  

$100,000 +/- 

 

1 additional 

FTE, 

Additional 

activities & 

printing costs 

Effectiveness Positive Positive Positive Positive 

Implementation 

Complexity 

Low 

(1 – 6 

months) 

Medium-Low 

 

(3 - 6 

months) 

Medium 

 

(6 – 12 

months) 

High 

 

(Over 12 

months) 

Transparency Favourable Favourable Favourable Favourable 

Representativeness Favourable Favourable Favourable Favourable 

 

The options rate favourably on stakeholder acceptability. In the case of the 

Option 1, it is uncertain how strong this feedback would be because no collection method 

is in place to determine the challenges or concerns of stakeholders. Option 2 also ranks 

well with the Commission Secretary championing the initiatives and advancing key 

activities to completion. The key issues lists can help reduce the frustration raised by 

some participants by increasing clarity of the issues are significant to the Hearing Panel 

and thus improve the likelihood of a strong argument for intervener status and in the 
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evidence (Interviewee 1, 2011). In the survey, stakeholders noted the need to update the 

Website by make it more user friendly (Environics, 2008).  

Option 3 should result in increased satisfaction of participants over time as 

participation and engagement efforts are refined. For instance, the results of the 2001 and 

2008 SPI Survey conducted by the OEB show that levels of satisfaction with the process 

have improved over time.
9
 Post-hearing surveys provide information about barriers and 

experiences of participants that can inform the development of action plans and future 

consultations with stakeholders such as the LMCI of the NEB.  

Option 4 will enhance public participation and engagement activities over time 

and improve relations with stakeholders. Relationships that are more inclusive will lead 

to a more effective process as participants become informed and able to represent 

themselves and make relevant arguments. Regulated utilities will express less frustration 

about inefficient processes and the individuals and groups have a reasonable opportunity 

to participate in public proceedings (Steedman, Interview, 2010). In addition, while 

participants may not always agree with the result they will generally agree the process of 

coming to the decision is fair (Law, Interview, 2010). 

Costs for the options vary. Option 1 will involve nominal costs. There is no need 

to acquire additional resources to implement this option. Option 2 may involve limited 

costs, as the activities do not require significant investments in new resources, staff 

training or publishing. The Commission Secretary may decide to hire a graduate student 

to conduct some of the activities listed in the option. Based on the interviews this may be 

                                                 
9
 Overall satisfaction with the OEB‟s performance remained unchanged in 2008 from 2007, at 6.7; this is 

higher than the 6.4 score achieved in 2005 and well above the 2004 score of 5.4 (Environics Research 

Group, 2008 Survey of Stakeholders, 2). 
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a one-time cost of around $15,000 for a Graduate Intern. The total one-time cost will 

depend on the work experience the intern has. Option 3 will be a one-time cost of 

between $15,000 for a Graduate Student and $30,000 to hire Environics or a similar 

research group to conduct the survey. If the Commission decides to use the survey in 

future strategic planning, it could include this in its operating budget as a biennial 

expense. The Commission may incur some additional printing costs for materials for pre-

hearing workshops and general information workshops on a proceeding or per initiative 

basis. Costs for staff training are already included in the operating budget. Finally, Option 

4 will involve an on-going cost of about $100,000 for the salary and benefits for a full-

time Communications and Engagement Coordinator.  There may be additional one-time 

costs for printed materials, bill inserts, pre-hearing workshops and other initiatives, some 

of which will be recoverable from levies paid by the regulated entities. It is difficult to 

develop figures without knowing the extent of the activities involved. All the options may 

cost more or less depending on the course of action the Commission chooses.  

A potential source of funding for participation and engagement activities could be 

administrative penalties imposed on noncompliant utilities. Amending the UCA to enable 

the Commission to levy administrative penalties will take some time. Money generated 

through this could specifically fund public participation and engagement initiatives. In 

addition, efficiencies arising from the implementation of new approaches and strategies 

in the options and enhancing the use of technology may also result in significant cost 

savings for the Commission. These savings could fund engagement initiatives or pay the 

Communications and Engagement Coordinator salary and benefits. 
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Options 1 and 2 rank positively for effectiveness. A rating of somewhat positive 

might be more appropriate for these options as they do not provide a formal opportunity 

for participants to provide feedback on hearing processes. Options 3 and 4 rank positively 

as well. During the LMCI, the NEB received feedback from participants that more 

electronic and printed materials in plain language would “go some way to make it easier 

to be involved in the process (NEB, 2009).” Informed participants understand the 

jurisdiction of the Commission, have clarity about the significant issues and are generally 

more positive about the process (Interviewee 1, 2010). Option 4 will arguably be most 

effective because it ensures an ongoing process for evaluating public participation 

methods and engagement activities. The Communications and Engagement Coordinator 

could conduct research on best practices, track activities and free up time for the 

Commission Secretary to foster new and maintain existing relationships.  

Options 1 and 2 rate low and medium-low respectively for implementation 

complexity. Resources are available within the Commission to complete the activities 

within three to six months. The major challenge to overcome is prioritizing these 

activities as competing priorities may arise. While implementation complexity is low, 

genuine commitment is required to ensure completion. Option 3 ranks medium for 

implementation complexity as it will take time to hire a polling company to develop and 

carry out a stakeholder survey. The Commission will need to acquire funding for these 

activities. It will take roughly six to twelve months to implement Option 3 with current 

human resources.  Option 4 ranks high and represents a significant commitment to public 

participation and engagement in the future and may take over 12 months to implement. 

Although the implementation complexity of Option 4 high it does not mean it is 
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insurmountable. The option is complex because it involves an additional full-time 

employee and higher costs associated with engagement and public participation activities. 

Costs and efforts associated with implementing Option 4 are justified however as the 

Commission develops stronger relationships with stakeholders and efficiency and 

effectiveness of the process is enhanced. 

The first option ranks favourably in terms of transparency. Improving existing 

guides makes them easier to understand and transparency increases as long as individuals 

know where to find the information. While the ranking is favourable it is not clear how 

favourable. Concerns about transparency may remain after implementing the option, as 

the Commission does not regularly approach participants for feedback. Option 2 also 

ranks favourably. Improving the navigability of the Website is crucial to ensuring timely 

access to information by members of the public and consumer groups. Findings from the 

2008 OEB SPI Survey show this is important.
10 

Option 3 ranks favourably because it 

strengthens existing relationships, helps the Commission reach a broader audience and 

generates interest about the Commission through its stakeholder surveys. Workshops 

conducted in partnership with regulated utilities will further
 
enhance transparency by 

ensuring interested parties have the information required to make informed decisions 

about participating in future proceedings.  

 Option 4 ranks favourably because it ensures continual focus on the availability 

of information and effective public participation. The option allows for the identification 

of strengths and challenges by providing the opportunity for stakeholder input. 

                                                 
10

 The 2008 Report on the SPI Survey showed that consumer and advocacy organizations were more likely 

to be very satisfied with the website‟s content, but less likely to be very satisfied with its navigability 

(Environics, 2008, 17).” The 2008 Survey of Stakeholders: Report by Environics Research Group is 

available at http://www.oeb.gov.on.ca/OEB/_Documents/Documents/survey_stakeholders_2008.pdf. 
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Regulatory documents are available, easy to understand and engaging. The 

Communications and Engagement will provide additional support for the Commission 

Secretary and provide continual focus on the participation process, engagement and 

communications at the Commission. The Coordinator will investigate new and less 

formal methods for participation that complement the public hearing process and 

continue to advance the Commission‟s mandate in the area of public participation in 

decision-making.   

Finally, Option 1 rates a muted favourably for representativeness. Without 

collecting input from stakeholders, the Commission may not become aware of issues, 

barriers or stakeholder concerns and is unable to address them. Recognizing Staff are 

„only human‟ the review of applications and IR process may not always be relied upon to 

identify all the public interest issues and in some cases an issue may be identified when it 

is already too late and the public record is closed. While the Commission makes an effort 

to encourage interested parties to collaborate, the interested parties may be those who 

have participated in a proceeding before or are the most organized groups. It is unfair to 

say representation is unfavourable for this option or the status quo but issues may arise 

where certain groups may feel they were unaware of a proceeding and that a certain 

decision does not adequately address their interests. A more proactive approach to 

engaging a broader audience and should generally improve representation. Option 2 rates 

favourably for representation. The Commission is moving toward actively providing 

information to participants and increasing transparency of the process. The difficulty is 

the Commission may not design the initiatives with the needs of the public in mind as it 

does not formally collect and use input from stakeholders for developing action plans. As 
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the noted by Suzanne Cowan, it is not about simply “having information available, it is 

about reaching out and engaging the broader public (Cowan, Interview, 2011).” 

Promoting feedback and two-way communication between stakeholders and the 

Commission is important for strengthening relationships and improving public 

participation and representation.   

Options 3 and 4 rank favourably in terms of representation. The Commission will 

be able to determine the reach of its informational materials and strengthen partnerships 

with utilities by surveying participants and stakeholders. If the Commission makes a 

more concerted effort to enhance its public participation process regulated utilities may 

be motivated to improve their own public involvement processes in the longer run. 

Options 3 and 4 may improve representation of the public in the early stages of 

developing applications. Monitoring progress across key indicators can help enhance the 

public participation mechanisms over time. The Commission will ultimately be more 

responsive to the needs of stakeholders and those affected by its decisions. Continual 

improvement of participation, communication and engagement processes will ultimately 

enhance representativeness. 

7.1.1 Considerations for Implementing the Options 

This section discusses key considerations for each option regarding the criteria in 

Section 5.2. Should the Commission choose to implement the options, it will need to be 

mindful of these decisions as it moves forward to a more proactive approach of 

enhancing public participation and engagement. The decisions are necessary „pre-

conditions‟ for moving along the continuum toward implementation of all the options.  
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These considerations include: 

1. Establishing a champion within the organization to lead public engagement 

and participation strategies and to oversee their implementation. The 

Commission Secretary is the designated contact and spokesperson for the 

Commission. It is logical for the Secretary to champion these activities. 

 

2. Public participation and stakeholder engagement is an important strategic 

priority and contributes to the Commission‟s ability to fulfil its responsibilities 

and for effective regulation. 

 

3. The Commission assesses the need for additional resources and creates a role 

for a Communications and Engagement Coordinator with specific 

responsibilities in participation and community engagement. 

 

Figure 2 below illustrates key decision points critical to successfully 

implementing the proposed initiatives. 

Figure 2: Key Decision Points in Implementing Options 

These decisions are critical to moving the Commission along the continuum to 

actively engaging and encouraging public participation. The options allow the 
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Commission to be more transparent and ensure those affected by its decisions can 

represent themselves in its proceedings. Legitimacy in the eyes of the Commission‟s 

stakeholders will increase as will the public‟s trust in its decisions. The next section 

offers an approach to implementing the options should the Commission decide to do so. 
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8: Recommendations and Next Steps for the BCUC 

The public judges regulatory agencies on their ability to provide sound reasons for 

their decisions and through their experiences and interaction with these bodies. Effective 

public participation improves efficiency and effectiveness of the hearing and decision-

making process and ultimately enhances the quality of decisions based on high quality 

evidence on the public record. The next two sections offer an implementation plan and 

suggestions for developing indicators to measure effectiveness of public participation and 

engagement methods.  

8.1 Implementation Strategy 

If the Commission determines it is in its best interest and the interest of the public 

to implement the options examined above, this section offers an implementation strategy. 

A draft work plan highlighting key activities is included in Appendix E. 

Based on the case study analysis and evaluation of the options the 

recommendations for the Commission are as follows:  

1. Make public participation, engagement and communications with stakeholders 

and the public a priority. This is a necessary precondition for all other 

activities. The Commission Secretary is the champion of these activities in the 

Commission. 

 

a. Conduct a strategic planning session or a SWOT analysis (e.g. 

Strengths, Weaknesses, Opportunities and Threats) could help the 

Commission determine why participation is important, how it 

defines effective participation, key challenges and key strengths 

and what its future directions may be.  
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2. Establish a „baseline‟ to build the case for and set priorities for participation 

and engagement activities and initiate dialogue with stakeholders. 

Commitment to two-way communications shows genuine care about the 

fairness, transparency and inclusivity of the Commission‟s process. A baseline 

is also a necessary precondition for all other activities and requires: 

 

a. Post-hearing surveys; 

b. Stakeholder surveys; and 

c. Compiling, developing reporting formats and analysing existing data. 

 

3. Dedicate specific resources to public participation and engagement activities.  

 

a. Do a skills inventory of ISD and assess need for additional resources 

to help in assigning tasks based on competency and capabilities of 

current staff 

 

b. Determine the need for an additional human resource, to support the 

Commission Secretary, whose primary responsibilities are engagement 

and coordination of public participation initiatives and activities.  

 

4. Develop an action plan populated with new activities arising from stakeholder 

input (see Draft Work Plan in Appendix D). 

 

5. Evaluation needs to drive the process. Establish a formal mechanism to review 

participation, engagement and communications activities. Indicators and 

measures of effectiveness for monitoring and reporting on progress should 

shape the initiatives.  

In order to determine how far along the continuum to go, the Commission could 

pilot each of the initiatives. For instance, in establishing a role for the Process Coach the 

Commission could conduct an experiment by having a treatment group with a Process 

Coach and control group without a Process Coach. The Communications and 

Engagement Coordinator could be a contract position initially as well. The Commission 

could then collect feedback from participants to determine the effectiveness of the 

strategy and to determine whether, or not to assign a Coach to proceedings on an ongoing 
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basis. Conducting pilots of each initiative will allow the Commission to determine 

effectiveness and to ensure the appropriate allocation of resources. Pilot projects would 

require the Commission to develop an evaluation tool, appropriate indicators and 

measures and establish a process early on. Pilot projects would also assist the 

Commission in developing better cost data for participation and engagement initiatives. 

The evaluation process would rely on input from participants about whether or not they 

perceived the process to be fair, translucent and inclusive. Relying on input about 

whether participants felt the process was fair, transparent and enabled them to participate 

effectively would mean the Commission could avoid developing its own definitions of 

these concepts. 

8.2 Suggestions for Measuring Effectiveness  

The case studies and discussions with the various agencies have highlighted the 

difficulty of developing concrete indicators of effectiveness and the need for such 

measures for public participation and engagement activities. Despite the challenges, 

developing measures of effectiveness is critical because the process may ultimately affect 

the Commission‟s mission and the energy sector in BC. Although a fulsome development 

of measures of effectiveness is beyond the scope of this study, several high-level steps are 

proposed. 

1. Define Effectiveness of Public Participation, Outreach and Communications 

According to the Organization for Economic Co-operation and Development 

(OECD) the first step in the process is defining what effectiveness is, according to whom 

and clarifying whether the definition pertains to the process or the outcome (2005, 95). In 
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the case of the Commission, the definition most likely pertains to the process. It would be 

unreasonable to believe the Commission could please all parties in every decision but 

having a process that participants regard as fair, inclusive and transparent will increase 

public trust in the Commission‟s decisions. To develop the definition of effectiveness the 

Commission could host a focus group and engage various stakeholders in meaningful 

dialogue. Without a clear definition, it will be difficult to establish clear measures of 

success.  

A starting point for discussion on a definition of effectiveness is the following 

proposed definition.  

Potential 

Definition of 

Effectiveness 

The affected public has a reasonable opportunity to participate, the 

information and resources (e.g. support, money and time) required to 

make a cogent argument and raise relevant concerns; participants 

express satisfaction with the process and; the process elicits high 

quality evidence and a broad range of views.  

 

The definition provided above offers a starting point from which to develop 

individual indicators and measures of effectiveness.  

2. Develop measures of effectiveness 

Evaluating performance in general is a relatively new discipline and it is unlikely 

that any measure of effectiveness will go unchallenged. The real difficulty lies in 

operationalising the definition of effectiveness (OECD, 2005, 102). Despite this, it is 

important to attempt to develop measures to justify expenditures on engagement and 

communications activities and improve public participation processes. Evaluation of 

public participation processes against a set of pre-determined criteria is essential for buy-
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in by participants of the public engagement process, to improve public trust and enhance 

fairness and transparency of the Commission‟s processes.       

3. Develop a process for evaluation of public participation and engagement activities 

 The next step in measuring effectiveness involves establishing a process to 

undertake evaluation in a systematic way. Evaluations must be comparable through time 

and across initiatives to be meaningful (OECD, 2007. 102). Regular reporting on the 

findings from the evaluations to show progress and how the Commission makes use of 

stakeholder input to improve its processes is useful (OECD, 2007, 102). The Commission 

could report findings from the surveys in separate reports and make them available on its 

Website. The Commission could also include performance across selected indicators in 

the annual report. By reporting regularly on progress, performance and public input the 

Commission can further illustrate its commitment to public participation. 

4. Compile and Analyse Existing Data  

Once the indicators for effectiveness are developed, existing data is available and 

can be compiled and analysed. Each agency studied, as well as the Commission, has 

access to valuable information. This data includes but is not limited to the: 

 Number of people who apply to be interveners and whether or not their 

applications were accepted with reasons. 

 Number of people participating in proceedings; how they are participating 

and the type of hearings (e.g. rate design, revenue requirement or new 

facility). 

 Results of post-hearing surveys and activities arising from the findings. 

 Number of hits to Website, pages with the most traffic, where they are 

coming from (e.g. utility websites) and information they are accessing. 
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 Number of people accessing podcasts and hearings broadcasted on the 

Website. 

 Cost awards or participant funding by type of intervener and amount 

provided. 

 The number of calls that come in to the agency by type of inquiry, where 

they are directed, information provided and outcome (if possible). 

 The number of hearings by type and number of hearing days. 

 The number of information, pre-hearing and community workshops 

offered per year and common questions arising at these workshops. 

 Costs directly related to hearings (over time). 

 Costs arising from communications and engagement activities over time. 

 Administrative penalties imposed and how these funds are used. 

All of the listed information above is available or can be available to the 

Commission and other agencies but is not collected, compiled or analyzed in a systematic 

and meaningful way. Taking this effort will shed light on the effectiveness of 

participation processes and engagement strategies.  

The next section offers concluding remarks about public participation and next 

steps for the BCUC. The conclusion will also discuss areas for future research to enhance 

public participation in public hearings of administrative tribunals and utility regulators. 
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9: Concluding Remarks and Considerations for Future 

Activities 

The Commission is on the brink of a new phase in its evolution. The decisions it 

makes at this important junction will shape its ability to be a responsive and adaptable 

decision-making body. The legitimacy of the Commission rests on its ability to respond 

to the needs and best interest of its public and build a more inclusive relationship with 

those affected by its decisions.  

Traditionally the Commission has sought legitimacy through procedural fairness 

and the formality of its proceedings. The problem with this approach is the procedures 

tend to favour those with a sophisticated understanding of legal and technical elements of 

the applications. The Commission has the responsibility to produce principled and fair 

decisions that show consideration of the views presented. Open and inclusive processes 

help ensure that the Commission has the evidence it requires to make informed decisions 

in the public interest. 

The Commission must demonstrate through its actions a genuine interest in 

hearing all relevant views. Failing to do so leaves the Commission open to challenge on 

the basis of fairness and inclusiveness of its public proceedings.  Removing barriers to 

public participation requires proactively informing, providing access to resources and 

engaging participants on issues that affect them. In doing so, the Commission will 

facilitate informed participation and improve the efficiency of the process. Concerted 
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efforts to enhance public participation mechanisms will build public trust and confidence 

in the decisions of the Commission.  

The Commission has the opportunity to take advantage of the experiences and 

efforts of other public utility regulators across Canada of which the AUC, NEB and OEB 

are just three examples. Conducting a review of practices in other jurisdictions and their 

achievements could provide useful information. Collaborating with stakeholders, utilities 

and other regulatory agencies could also provide useful information and innovative 

solutions for the Commission to adopt.  

The most significant finding from this study is the void that exists in the 

development of meaningful measures of effectiveness and formal evaluations of public 

participation and engagement initiatives. The case studies reveal the gap that exists and 

the difficulty in developing these measures. Without appropriate measures and evaluation 

processes opportunities for public participation in regulatory proceedings in Canada may 

be limited. The Commission could fill this gap by taking a stewardship role and leading 

an investigation or initiative in this area. 

The case study of the AUC revealed an exciting opportunity for the Commission 

and other jurisdictions. The Heartland Transmission Project enhanced regulatory process 

offers a potential model for the Commission (and others) to consider adopting for 

controversial or major applications. The process focused on engaging those affected very 

early in the development phase of the application. This is a process the Commission 

could consider adopting for large applications similar to the BC Hydro 2008 Long Term 

Acquisition Plan (LTAP) Hearing or the Vancouver Island Transmission Reinforcement 

Project Hearing in 2006. Involving the public early on in the development of the 
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application will provide them with a genuine opportunity to influence the decision, result 

in a less contentious and efficient hearing process and result in decisions that are more 

informed by the public interest.  

The case studies illustrate the importance of partnerships and collaboration. 

Encouraging and facilitating public participation requires a multi-faceted approach 

through the development of new partnerships and new ways of reaching out to give the 

public the tools and information they need to participate effectively.  The issue requires 

expertise and input from at all levels and should involve multiple stakeholders to cast the 

seeds of information. The OEB has a strong network of active participants representing 

consumer interests in its proceedings. The Commission could investigate the potential of 

developing a partnership with the Consumers Council of Canada for example. This might 

generate interest by the organization to intervene on behalf of consumers in the 

Commission‟s proceedings. It is by working collaboratively with other jurisdictions and a 

variety of stakeholders that the Commission will be able to implement best practices in 

public participation and engagement. 

Once the Commission begins examining its public participation methods more 

closely, a door will open to new areas of opportunity. Leading by example the 

Commission could generate discussion on best practices in the industry in public 

involvement programs and program evaluation. This would provide public utilities the 

opportunity to „showcase‟ their strengths and discuss challenges with other utilities. The 

Commission could then update its expectations for public consultation based on these 

industry standards and begin improving opportunities for early involvement of British 

Columbians before applications are complete. This initiative would be favourable in the 
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eyes of the provincial government as it would further contribute to democratic ideals and 

strengthen citizen involvement in decisions that affect them. 

The case studies also bring to light areas requiring further investigation as they 

relate to the activities of administrative tribunals and regulatory agencies in Canada. The 

proceedings of the Commission are open to the public and issues raised a matter of public 

record. The availability of transcripts, decisions and letters of comment on the internet is 

“creating tension between two competing values – the right to privacy and an open and 

accessible justice system (Loukidelis, 2008, 2).” Suzanne Cowan pointed to the difficulty 

of the OEB in protecting the privacy of participants in its proceedings and meeting 

requirements under the privacy laws (Cowan, Interview, 2011). The increasing pace of 

technological advances brings privacy to the forefront of issues administrative tribunals 

in Canada must address (Loukidelis, 2008, 2).  

Finally, enhancing stakeholder participation and engagement may require 

investigating new methods. As democratic ideals and principles evolve, the need for less 

adversarial processes will increase demand for processes that focus on building 

consensus, generating dialogue and seeking input from broader segments of the 

population. Negotiated settlements and Alternative Dispute Resolution (ADR) are 

increasingly popular mechanisms used by the Commission and other jurisdictions. These 

generate new challenges and opportunities for the Commission and its stakeholders. The 

Commission and other tribunals could investigate new mechanisms for involving 

stakeholders and the public in decision making processes such as consensus conferences, 

citizen juries or panels, focus groups or working groups with representatives from the 

public to review procedures or applications (Frewer & Rowe, 2000, 6). A collaborative 
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approach to investigating how these mechanisms can contribute to effective and efficient 

regulation will provide valuable information and drive the evolution of public 

participation forward. 
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Appendices 
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Appendix A: Summary Table of Public Interest References in the UCA 

Table 5: References to the Public Interest in the UCA 

Part  Section Reference 

1 – Utilities 
Commission 

Annual Report – S. 
13. 1.b. 

In each year, the commission must make a report to 
the Lieutenant Governor in Council for the 
preceding fiscal year, setting out briefly: (b) other 
matters that the commission considers to be of 
public interest in connection with the discharge of 
its duties under this Act, 

3 – Regulation 
of Public 
Utilities 

Exemptions – 
S.22.2.a.ii. 

The minister, by regulation, may make  

(a) exempt from any or all of section 71 and the 
provisions of this Part (i) an eligible person, or 
(ii) an eligible person in respect of any equipment, 
facility, plant, project, activity, contract, service or 
system of the eligible person, and (b) in respect of 
an exemption made under paragraph (a), impose 
any terms and conditions the minister considers to 
be in the public interest. 

Utility must provide 
service if supply 
line near – S.28.3 

After a hearing and for proper cause, the commission 
may relieve a public utility from the obligation to 
supply service under this Act on terms the 
commission considers proper and in the public 
interest. 

Commission may 
order extension of 
existing service –
S.30.a. 

 

30  If the commission, after a hearing, determines 
that  a) an extension of the existing services of a 
public utility, in a general area that the public 
utility may properly be considered responsible for 
developing, is feasible and required in the public 
interest 

Long-term resource 
and conservation 
planning - S. 
44.1.6.a.   

 

(6) After reviewing a long-term resource plan filed 
under subsection (2), the commission must 
(a) accept the plan, if the commission determines 
that carrying out the plan would be in the public 
interest, or (b) reject the plan. 

Expenditure 
schedule – S.44.3 

 

(3) After reviewing an expenditure schedule 
submitted under subsection (1), the commission, 
subject to subsections (5) and (6), must (a) accept 
the schedule, if the commission considers that 
making the expenditures referred to in the 
schedule would be in the public interest, or 
(b) reject the schedule. 

Expenditure (6) If the commission considers that an expenditure in 
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schedule – S.44.6 

 

an expenditure schedule was determined to be in 
the public interest in the course of determining 
that a long-term resource plan was in the public 
interest under section 44.1 (6), (a) subsection (5) of 
this section does not apply with respect to that 
expenditure, and (b) the commission must accept 
under subsection (3) the expenditure in the 
expenditure schedule. 

Certificate of public 
convenience and 
necessity –S.45.8 

(8) The commission must not give its approval unless 
it determines that the privilege, concession or 
franchise proposed is necessary for the public 
convenience and properly conserves the public 
interest. 

Procedure on 
application – 
S.46.3.2 

 

(3.2) Section (3.1) does not apply if the commission 
considers that the matters addressed in the 
application for the certificate were determined to 
be in the public interest in the course of 
considering a long-term resource plan under 
section 44.1. 

Commission 
approval of issue 
of securities –
S.50.7 

(7) The commission may give its approval under this 
section subject to conditions and requirements 
considered necessary or desirable in the public 
interest. 

Restraint on 
disposition S.52.2 

 

(2) The commission may give its approval under this 
section subject to conditions and requirements 
considered necessary or desirable in the public 
interest. 

Consolidation, 
amalgamation 
and merger – 
S.53.1.a.i 

 

 

53  (1) A public utility must not consolidate, 
amalgamate or merge with another person 

(a) unless the Lieutenant Governor in Council (i)  has 
first received from the commission a report under 
this section including an opinion that the 
consolidation, amalgamation or merger would be 
beneficial in the public interest, and (ii)  has, by 
order, consented to the consolidation, 
amalgamation or merger... 

Consolidation, 
amalgamation 
and merger – 
S.53.5.a. 

 

(5)  On conclusion of its inquiry, the commission 
must, (a) if it is of the opinion that the 
consolidation, amalgamation or merger would be 
beneficial in the public interest, submit its report 
and findings to the Lieutenant Governor in Council, 
or (b) dismiss the application. 

Reviewable interests 
– S.54.9. 

 

(9)  The commission may give its approval under this 
section subject to conditions and requirements it 
considers necessary or desirable in the public 



 

 101 

interest, but the commission must not give its 
approval under this section unless it considers that 
the public utility and the users of the service of the 
public utility will not be detrimentally affected. 

3.1 - Energy 
Security and 
the 
Environment 

Standing offer – 
S.64.03.3 

 

(3) Subject to regulations made for the purposes of 
subsection (2) (a), the commission, by order and on 
application by the authority, may approve terms 
and conditions for the purposes of subsection (2) 
(b) if the commission considers that the terms and 
conditions are in the public interest. 

Part 5 —
 Electricity 
Transmission 

 

Use of electricity 
transmission 
facilities – 
S.70.1.c. 

70  (1) On application and after a hearing, the 
commission may make an order directing a public 
utility to allow a person, other than a public utility, 
to use the electricity transmission facilities of the 
public utility if the commission finds that (a) the 
person and the public utility have failed to agree on 
the use of the facilities or on the conditions or 
compensation for their use, (b) the use of the 
facilities will not prevent the public utility or other 
users from performing their duties or result in any 
substantial detriment to their service, and (c) the 
public interest requires the use of the facilities by 
the person. 

Energy supply 
contracts – 
S.71.1.b. 

71 (1) Subject to subsection (1.1), a person who, after 
this section comes into force, enters into an energy 
supply contract must (a) file a copy of the contract 
with the commission under rules and within the 
time it specifies, and (b) provide to the commission 
any information it considers necessary to 
determine whether the contract is in the public 
interest. 

Energy supply 
contracts – S.71.2. 

(2) The commission may make an order under 
subsection (3) if the commission, after a hearing, 
determines that an energy supply contract to 
which subsection (1) applies is not in the public 
interest. 

 

Energy supply 
contracts – 
S.71.2.1. 

(2.1) In determining under subsection (2) whether an 
energy supply contract is in the public interest, the 
commission must consider (a) the government's 
energy objectives, (b) the most recent long-term 
resource plan filed by the public utility under 
section 44.1, if any, (c) whether the energy supply 
contract is consistent with requirements imposed 
under section 64.01 or 64.02, if applicable, (d) the 
interests of persons in British Columbia who 
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receive or may receive service from the public 
utility, (e) the quantity of the energy to be supplied 
under the contract, (f) the availability of supplies of 
the energy referred to in paragraph (e), (g) the 
price and availability of any other form of energy 
that could be used instead of the energy referred 
to in paragraph (e), and (h) in the case only of an 
energy supply contract that is entered into by a 
public utility, the price of the energy referred to in 
paragraph (e). 

Energy supply 
contracts – 
S.71.2.4. 

(2.4) If satisfied that it is in the public interest to do 
so, the commission, by order, may approve a 
proposed contract submitted under subsection 
(2.3) and a process referred to in that subsection. 

Energy supply 
contracts – 
S.71.2.5 

(2.5) In considering the public interest under 
subsection (2.4), the commission must consider (a) 
the government's energy objectives, (b) the most 
recent long-term resource plan filed by the public 
utility under section 44.1, (c) whether the 
application for the proposed contract is consistent 
with the requirements imposed on the public utility 
under sections 64.01 and 64.02, if applicable, and 
(d) the interests of persons in British Columbia who 
receive or may receive service from the public 
utility. 

Energy supply 
contracts – S.71.5 

(5) An energy supply contract or other information 
filed with the commission under this section must 
be made available to the public unless the 
commission considers that disclosure is not in the 
public interest. 

Part 6 - 
Commission 
Jurisdiction 

Public hearing – S.86 86 If this Act requires that a hearing be held, it must 
be a public hearing whenever, in the opinion of the 
commission or the Lieutenant Governor in Council, 
a public hearing is in the public interest. 

Part 9 — 
General 

 

Participant costs – 
S.118.2 

 

118 (1) The commission may order a participant in a 
proceeding before the commission to pay all or 
part of the costs of another participant in the 
proceeding.  (2) If the commission considers it to 
be in the public interest, the commission may pay 
all or part of the costs of participants in 
proceedings before the commission that were 
commenced on or after April 1, 1993 or that are 
commenced after June 18, 1993. (3) Amounts paid 
for costs under subsection (2) must not exceed the 
limits prescribed for the purposes of this section. 

Regulations (2) For greater certainty, the commission has 
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Adoption of 
reliability 
standards, rules 
or codes – 
S.125.2.2 

exclusive jurisdiction to determine whether a 
reliability standard is in the public interest and 
should be adopted in British Columbia. 

S.125.2.7 (7) The commission is not required to adopt a 
reliability standard under subsection (6) if the 
commission determines, after a hearing, that the 
reliability standard is not in the public interest. 

S.125.2.11 (11) The commission, on its own motion or on 
complaint, may (a) rescind an adoption made 
under subsection (6), or (b) adopt a reliability 
standard previously rejected under subsection (7)  

 

If the commission determines, after a hearing, that 
the rescission or adoption is in the public interest. 
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Appendix B: Sorted Research Questions  

Table 6: Sorted Research Questions 

Category Question Category 

Organizational How large is the Commission/Board? 
- Number of Technical Staff 
- Number of secretarial, administrative staff 

 
How many Commissioners serve on the board/commission?  
 
How many Commissioners are full-time/part-time? 
 

Green - 
Website/ 
Other  

Resources What is the annual budget of the Commission/Board? 
 

Green - 
Website/ 
Other 

 Does the board have on its staff an individual with expertise 
in and at least part-time responsibility for public information 
and participation activities? 
 
How many members of the Commission attend and/or 
participate in the public hearings? 

Green - 
Website/ 
Other  

Public Hearings 
and Accessibility 
 

When does the board/commission usually hold its hearings? 
 
How can members of the public become involved in a hearing 
as an observer or intervener? Is there a published guide on 
how to apply for this? 
 
How does the Commission / Board assist members of the 
public with getting information about the subject under the 
Commission’s consideration before (or during) hearings or 
other formal proceedings? 

Green - 
Website/ 
Other 

 Are the hearings made accessible through the internet (e.g. 
podcast)? 
 
Does the Commission provide funding for members of the 
general public or public interest groups to ensure that they 
are able to participate? (i.e. participant funding) 

Green - 
Website/ 
Other 

Attitudes Would you say public awareness of and participation in public 
hearings is a priority or area of concern for the agency? Please 
state yes or no and give reasons for your answer. 
 
Generally, how satisfied is the board with the amount of 
public participation at its hearings and the quality of 
participation by the public and public interest groups? 

Red - 
Chair/CEO 

Barriers Can you think of any organizational issues or procedural Red - 
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issues that might create barriers to public participation?  
 
What do you think may be barriers to public participation that 
are external to the organization? (e.g. public knowledge of 
the Commission/Board, public knowledge or interest about 
the subject of the hearing)   

Chair/CEO 

Legal Framework Under what legislation does the organization operate? 
 
Does the legislation under which the Commission functions 
specifically prescribe a role for the public in the Commission’s 
activities? 
 
How does the Commission determine ‘eligibility’ for an 
individual to be able to register as an intervener in a public 
hearing? Are the procedures and criteria published and 
available to the public? 

Commission 
/ Board 
Website 

 Does the legislation under which the Commission / Board 
operate provide guidance on determining the public interest? 

Red - 
Chair/CEO 

Public 
Engagement and 
Participation 
Activities 

What are the methods used to notify and engage members of 
the public in public hearings? Has this approach changed over 
time? If yes, how? 
 
What unique strategies and/or approaches has the 
Commission/ Board used to increase public participation and 
engagement in public hearings? (Things the Commission does 
differently e.g. unique hearing formats, podcasts, public 
information campaigns, etc.) Have these been effective? 
 

Green - 
Website/ 
Other 

 Has the Commission / Board worked with public interest 
groups or other organizations to improve public participation 
in proceedings? If so, please explain how and the nature of 
the relationship and effectiveness of this. 

Red - 
Chair/CEO 

Cost What share of the budget is spent on public participation 
activities (e.g. cost of public hearings, public information 
programmes and other activities which the board uses to 
reach the public)?  

 
Can you estimate the proportion of this spent on activities 
other than public hearings and the required public notices?  

 
Has this changed over time? 

Red - 
Chair/CEO 

Experiences and 
Effectiveness  

What challenges (or barriers) to public participation has the 
Commission / Board experienced? (e.g. procedural issues, 
organizational issues) 

 
What steps has the Commission/Board taken to overcome 
them? (e.g. participant funding, public information sessions, 

Red - 
Chair/CEO 
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etc.) 
 
How is the effectiveness of these strategies or activities 
measured? (e.g. do you have key performance indicators?) 
 
Does the Commission / Board solicit post-hearing feedback 
from participants or conduct evaluations of its public 
participation procedures? If so, how are these conducted? If 
no, why not? 

Representation 
 

Does the Commission ever request or invite members of the 
public or public interest groups to contribute in hearings?  

Green - 
Website/ 
Other 

 Do Commission / Board Staff ever advocate on behalf of the 
public in public hearings?   
 
How does the Commission ensure the public interest is 
represented in its hearings?  
 
Has the Commission ever approached a public interest group 
or other organization to represent the public in public 
hearings or to assist in increasing public awareness and 
participation in public hearings? (e.g. the public interest 
advocacy centre) If yes, please describe this relationship. If 
no, is it something the Commission/Board would consider? 

Red - 
Chair/CEO 

 The Board/Commission has a designated advocate who 
represents the public interest on a regular basis in hearings:  
What led to the creation of this role?  

 
The Board/ Commission does not have a designated advocate 
who intervenes in proceedings in the public interest: Has the 
Commission ever considered the potential of this option? If 
yes, will the Commission implement this option? If no, why 
not?   

Red - 
Chair/CEO 

General Is there anything relevant to the public interest aspect of the 
Commission and/or public participation you would like to 
add? 

Red - 
Chair/CEO 
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Appendix C: Interview Guide for Elite Interviews 

Table 7: Interview Guide for Elite Interviews 

      Question Response 

How would you rate the level of public awareness of and participation in public 
hearings is a priority or area of concern for the Commission/Board?  

 

How satisfied is the Commission/Board with the amount and quality of public 
participation in its hearings? (e.g. by members of the public and public interest 
groups) 

 

What share of the budget is spent on public participation activities (e.g. cost of 
public hearings, public information programmes and other activities which the 
board uses to reach the public)? Has this changed over time?  

 

What are the methods used to notify and engage members of the public in 
public hearings? Has this approach changed over time? If yes, how? 

 

What challenges (or barriers) to public participation has the Commission / 
Board experienced? (e.g. procedural issues, organizational issues) 
 
What steps has the Commission/Board taken to overcome them? (e.g. 
participant funding, public information sessions, etc.)  

 

What unique strategies and/or approaches has the Commission/ Board used to 
increase public participation and engagement in public hearings?  
(e.g. things the Commission does differently such as unique hearing formats, 
podcasts, public information campaigns, etc.)  
Have these been effective? 

 

How is the effectiveness of these strategies measured? (e.g. do you have key 
performance indicators?) 

 

Does the Commission / Board solicit post-hearing feedback from participants 
or conduct evaluations of its public participation procedures? If so, how are 
these conducted? If no, why not? 

 

Does the Commission report on its consultation findings?   

How does the Commission ensure the public interest is represented in its 
public hearings? 

 

Do Commission / Board Staff ever act as advocates on behalf of the public?    

The Board/Commission has a designated advocate who represents the public 
interest on a regular basis in hearings:  What led to the creation of this role?  
 
If the Board/ Commission does not have a designated advocate who intervenes 
in proceedings in the public interest: Has the Commission ever considered the 
potential of this option? If yes, will the Commission implement this option? If 
no, why not?   

 

Has the Commission ever approached a public interest group or other 
organization to represent the public in public hearings or to assist in increasing 
public awareness and participation in public hearings? (e.g. the public interest 
advocacy centre) If yes, please describe this relationship. If no, is it something 
the Commission/Board would consider? 
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Appendix D: Detailed Findings of the Case Study Analysis 

1. Legislative Requirements  

Highlights of the National Energy Board’s (NEB) legislative framework 

Embedded in the enacting legislation, the National Energy Board Act, 1985 

(NEBA), are the requirements for making decisions in the public interest and for hearings 

to be public. The NEB has additional responsibilities under other federal Acts including 

the: 

 Canada Oil & Gas Operations Act, 1985 (COGOA); 

 Canada Petroleum Resources Act, 1985 (CPRA);  

 Canadian Environmental Assessment Act, 1999 (CEAA);  

 Canadian Environmental Protection Act, 1999 (CEPA); and  

 Mackenzie Valley Resource Management Act, 1998 (MVRMA).   

These Acts influence the scope of responsibilities of the Board. For instance: 

 Role of the Public: Section 18(3)A of the(CEAA) states that if the NEB is a 

reviewing authority of an application it should provide an opportunity for the 

public to examine and comment on a summary report of the application thereby 

providing a role for the public in the review of certain applications. The public‟s 

involvement can occur at any point during the NEB‟s review. A screening report 

is available to the public on the website of the Canadian Environmental Protection 

Act Registry
11

.   

 Early Involvement: The CEAA states the public is also entitled to examine and 

submit comments on any record relating to the project prior to the NEB taking a 

                                                 
11

 The CEPA Registry gives Canadians the opportunity to learn more about how the federal government 

administers the CEPA Act, 1999. This site offers information on public consultations and interested 

parties can follow various applications made under the CEPA Act, 1999. The site allows interested 

individuals to submit comments on these applications. For more information the Environment Canada, 

CEPA Registry can be accessed at http://www.ec.gc.ca/lcpe-cepa/default.asp?lang=En&n=D44ED61E-1  
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course of action and should have adequate notice of this opportunity. Aspects of 

the legislative framework thus require public involvement in the review of 

applications that come before the NEB.  

 Right to Request a Hearing: The NEBA gives landowners and individuals who 

feel their land is adversely affected by a proposed route (detailed route 

application) for a pipeline and who wish to oppose the application a right to make 

a request to the Board within 30 days of receiving notice to hold a public hearing. 

Under Section 35(1) of the NEBA, the NEB will order a public hearing where 

these individuals can present their arguments.   

 Right to Disregard a Written Comment: Section 35(5) of the NEBA also 

allows the NEB to disregard written comments where they are “frivolous, 

vexatious or not in good faith”.  

 Participant Funding: Under Section 39 of the NEBA, the NEB can order the 

award of costs to interveners in the hearings by the company who is applying for a 

pipeline.  

 

Highlights of the OEB’s legislative framework 

The OEB‟s responsibilities and authority are primarily under the Ontario Energy 

Board Act, 1998 (OEBA), Electricity Act, 1998 (EA) and Green Energy and Green 

Economy Act, 2009 (GEGEA). The OEB has additional responsibilities under other Acts 

such as the: 

 Municipal Franchises Act, 1990 (MFA);  

 Statutory Powers Procedure Act, 1990 (SPPA);  

 Oil, Gas and Salt Resources Act, 1990 (OGSRA);  

 Energy Consumer Protection Act, 2010 (ECPA); 

 Assessment Act (AA); and  
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 Toronto District Heating Corporation Act, 1998 (TDHCA). 

Highlights of the OEB‟s legislative requirements are: 

 Clear Objectives: The list of the OEB‟s objectives is in Part 1 of the OEBA. The 

objectives, in Section 1.1 and 1.2 of the OEBA, include protecting the interests of 

consumers and promoting the education of consumers through the regulation of the 

electricity and natural gas sectors.  

 Right to Levy Administrative Penalties: Under Section 112(5) of the OEBA, 

the Board has the jurisdiction to enforce administrative penalties upon persons 

found to be in non-compliance and order payment to the Board with the intent of 

promoting compliance with the requirements of the OEBA and other regulations. 

The OEB can use money collected from these penalties in the public interest 

(Cowan, Interview, 2011).   

 Participant Funding: Section 30(1) of the OEBA enables the Board to make an 

interim or final order for the payment of all or partial costs of participants in a 

proceeding, notice and comment process or under a consultation process initiated 

by the Board. A mechanism is thus in place to support participation by members 

of the public who might not otherwise be able to participate due to lost wages or 

the costs of legal representation.  

 Consumer Protection: The legacy of the former Ontario Hydro is the debt 

retirement charge on the hydro bills of consumers imposed by the EA. Suzanne 

Cowan notes that over the last few years the consumer “has become even more 

central” to the OEB‟s activities (Cowan, Interview, 2011). Consumer-oriented 

legislation such as the ECPA shapes the OEB‟s consumer-oriented focus. Over 

the years, the OEB‟s focus on educating and protecting the consumer has 
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intensified and recent changes to the OEBA effective on January 1, 2011 reflect 

renewed focus on consumer protection.
12

  

 Role for Stakeholders: Section 4.4 of the OEB Act states the OEB must 

“establish one or more processes by which consumers, distributors, generators, 

transmitters and other persons who have an interest in the electricity industry may 

provide advice and recommendations for consideration by the Board.”  

 

Highlights of the AUC’s legislative framework 

The enacting legislation of the AUC is the Alberta Utilities Commission Act, 

2007(AUCA). The AUC also has responsibilities under the following provincial acts: 

 Hydro and Electric Energy Act, 2000 (HEEA);  

 Gas Utilities Act, 2000 (GUA); 

 Electric Utilities Act, 2003 (EUA); 

 Pipeline Act, 2000 (PA);and 

 The Public Utilities Act, 2000 (PUA).  

The AUC is committed to ensuring individuals who are adversely and directly 

affected by an application are able to voice their concerns.  

 Participant Funding: Section 21(1) of the AUCA entitles the AUC to make 

rules with respect to the award of costs to interveners in its proceedings in 

order to allow for meaningful participation.  

 Criteria for Intervener Status: In addition, the AUCA outlines criteria for the 

basis upon which persons directly and adversely affected by an application can 

                                                 
12

 For example, retailers must now provide a Disclosure Statement written in plain language that explains 

basic details about electricity.  A price comparison document is required for consumers so they can see 

the difference between the price charged by the utility and the retailer‟s contract offer. Consumers have 

additional rights to cancel a contract without penalty and cancellation fees cannot exceed a maximum 

amount set by law. In addition, retailers must ensure adequate training of all sales staff. These changes, 

described in two recent newsletters, are available on the OEB Consumer‟s Site at 

http://www.oeb.gov.on.ca/OEB/Consumers/OEB+and+You/Newsletters. 
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request intervener status entitling them to participate in a proceeding. Section 

4.2 below lists those criteria.  

 Right to Levy Administrative Penalties: Section 63 of the AUC Act entitles 

the AUC to issue administrative penalties of up to $1 million on persons found 

to have failed to comply with the regulations of the Act or any other Act under 

the jurisdiction of the AUC. Section 63 enables the AUC can transfer the 

penalties into its General Revenue Fund.   

 Public Interest Definition: The AUCA outlines public interest considerations 

the AUC gives to applications it receives. Section 17(1) of the AUCA states the 

considerations include: “whether the construction or operation of the proposed 

hydro development, power plant, transmission line or gas utility pipeline is in 

the public interest, having regard to the social and economic effects of the 

development, plant, line or pipeline and the effects of the development, plant, 

line or pipeline on the environment.”   

While the other Acts reference to the public interest, they do not outline the 

broader context or the social, economic and environmental considerations involved in 

determining the public interest. Agencies may be open to scrutiny and decisions subject 

to appeal on jurisdictional grounds.  

2. Organizational Factors Influencing Public Participation 

Highlights of Factors Influencing Public Participation at the NEB 

 Attitudes: Public participation is a key contributing factor to being able to 

fulfil the NEB‟s mandate. The fourth strategic goal of the NEB is to protect 

the rights and interests of those who affected by energy infrastructure projects 

(NEB, 2008). “One of our jobs is to estimate the public interest so we rely 

very heavily on the public to voice their concerns (Steedman, Interview, 

2010).” To estimate the public interest requires an inward focus on the 

processes and public participation mechanisms in place at the NEB as well as 



 

 113 

an outward focus on the practices of regulated companies. The NEB believes 

that for public participation to be „meaningful‟ it must begin in the early 

stages of project development and as a result, best practices in participation 

are included in filing requirements for applications by proponents (Steedman, 

Interview, 2010).  

 Improving Accessibility: Steedman notes in his interview that over the past 5 

to 6 years the NEB has focused on improving the accessibility of its 

procedures for public participation (Steedman, Interview, 2010). This involves 

a best-practices approach to communications and public participation such as 

two-way communication with stakeholders, reporting on feedback from 

consultations and hearings and being responsive to the needs of participants 

(Steedman, Interview, 2010). The NEB has developed an action plan and 

made several other changes in response to consultations with landowners, 

post-hearing surveys and other discussions with stakeholders (Steedman, 

Interview, 2010). Some of these efforts have included:  

o A Process Advisor for each Hearing Team attends the hearing and 

collaborates with the Hearing Team to provide assistance and 

answers to questions on procedural issues by members of the public 

or interveners as the questions arise during the hearing process 

(Steedman, Interview, 2010).     

o Launching a Participant Funding Program in October 2010;  

o Updating its guides on how to participate and about the public 

hearing process; and 

o Launching a training module for interveners about the various 

procedures and how they can participate more effectively 

(Steedman, Interview, 2010).  

 Resources: The NEB has significant resources available to conduct its 

regulatory functions. The organization consists of the Executive Office and 

Business Units. The business units consist of the Regulatory Unit, made up of 
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the Applications, Operations and Strategic Analysis departments and the 

Business Integration Unit, made up of the Secretary and Regulatory Services, 

People and Communication Services and Corporate and Information Services 

departments. The Secretary and Regulatory Services office conducts high-level 

hearing administration and provides regulatory support (NEB, 2011). The 

applications department receives the majority of the applications and processes 

and assesses them. The People and Communications office oversees internal 

and external communications and advises regulatory Staff on communication 

matters for the hearings (Steedman, Interview, 2010). 

 Hearing Teams: A Hearing Team is established when the Board Secretary 

receives an application from a regulated company (Steedman, Interview, 2010). 

The Applications department fields the application. The department has 20 

socioeconomic specialists who assist the Hearing Team with notification and 

communications. Each Hearing Team has one engagement lead who is an 

individual with a background in public engagement (Steedman, Interview, 

2010). The engagement lead provides important information to the public in a 

timely way and if the application is major may even do television or radio 

commercials and carry out other engagement activities as required (Steedman, 

Interview, 2010).   

With the socioeconomic specialists, communications officers, engagement 

leads and process advisors, the NEB has developed the organization‟s capacity 

to engage, inform and ensure Canadians have a reasonable opportunity to find 

out about and participate in public hearings. As well, resources exist to 

evaluate the results of the NEB‟s public participation processes and public 

information.    

 Modes of Participation: Interested parties are able to participate by submitting 

a letter of comment, making an oral statement to the Hearing Panel or 

registering as an intervener to participate in the full proceeding (NEB, 2010). 

Steedman notes in his interview that providing different opportunities and 

methods of participating improves access to the Board‟s public processes 
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(Interview, 2010). The different mechanisms for participation enable members 

of the public to raise concerns at varying levels of formality. Those who may 

be intimidated by the adversarial process or unable to attend the daytime 

hearing sessions are able to submit a letter of comment as opposed to 

registering as an intervener (Steedman, Interview, 2010). 

 Participant Funding Program: The NEB recently launched a new Participant 

Funding Program in October 2010. Feedback from landowners and other 

stakeholders during the LMCI resulted in the NEB launching the new program 

for funding public engagement in the NEB‟s oral facility proceedings (NEB, 

2009). Individuals, landowners, incorporated non-industry not-for-profit 

organizations and Aboriginal Groups interested in participating in an oral 

facility hearing can apply for funding for eligible expenses, such as travel costs 

and fees for experts, directly related to their participation (NEB, September 

2010).    

 Communications Tools: The NEB also employs various communication tools 

to engage the public such as newsletters, newspaper, radio and television ads, 

informational reports, standardized news feeds, guides, Annual Reports, 

standardized templates and the Board‟s website. These tools are employed 

from the beginning of the process to announce upcoming hearings to the end 

when decisions are released. In addition, the Board releases reports on its 

performance and on recent surveys and consultation initiatives undertaken.      

The NEB and the company making the application announce upcoming 

hearings on the NEB website, the Applicant‟s website and through a Hearing 

Order (NEB, September 2010.)  The NEB also sends out a news release when 

it issues a Hearing Order and applicants are required to announce hearings in 

local newspapers (NEB, September 2010).13  Currently, applications for 

                                                 
13

 There is consensus among all the interviewees that newspapers are no longer the best medium to notify 

the public of upcoming public hearings. All interviewees pointed to increasing need for the organization 

to draw on existing social media and information technology to reach broader segments of the 

population.  
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pipelines must be announced in the Canada Gazette and local newspapers of 

affected communities as determined by the Board (Steedman, Interview, 2010).  

Other means used to notify the public of upcoming hearings are 

announcements on the websites of regulated companies, announcements on the 

CEPA Registry and for major applications television or radio announcements 

may be made (NEB, September 2010). 

Sometimes the NEB offers public information sessions in communities 

affected by projects to inform community members and provide a list of issues 

arising from the application (Steedman, Interview, 2010.) These sessions also 

explain how interested members of the community can get involved in the 

proceedings (Steedman, Interview, 2010.) Community sessions are often in the 

evenings or in some cases on weekends while the formal public hearings of the 

NEB are held during regular business hours (Steedman, Interview, 2010). 

The NEB Website offers interested parties information about participation 

in proceedings or consultation initiatives through a Public Participation section. 

This section is a „one-stop-shop‟ and provides extensive information on the 

public hearing process, participant funding program, templates for public 

participation such as online forms for letters of comment, applications for 

intervener status and for making oral comment in a proceeding (NEB, 2011). 

The Public Participation section is a repository for the Board‟s guides, 

information for Aboriginal people, information for environmental non-

governmental organizations (ENGOs), reports on past consultation initiatives, 

access to information about the activities of working groups and committees 

and provides links to the NEBs online document repository. There is extensive 

information in this section to help interested parties.   

 Participant Guides: The NEB has developed guides for the public “The 

Public Hearing Process – Your Guide to Understanding NEB Hearings” or 

“Pipeline Regulation in Canada: A Guide for Landowners and the Public” and 

“Participant Funding Program Guide – Guide to the National Energy Board 

Participant Funding Program under the National Energy Board Act.” These 
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guides updated in September 2010, provide important information about 

getting involved in NEB proceedings.  

 Mechanisms for Feedback: Steedman notes the importance of getting 

feedback on its processes and the NEB conducts several key activities in this 

area (Steedman, Interview, 2010). The Board conducts post-hearing surveys14 

to get input on whether participants felt the process was fair, if they 

experienced any challenges and ways the NEB could improve the hearing 

process (Steedman, Interview, 2010). Comment cards are also provided to 

gather input on its pre-hearing and community workshops to allow for input on 

these events (Steedman, Interview, 2010). The NEB also commissions 

Environics to conduct the Landowner Survey every four years which provides 

landowners across Canada with the opportunity to provide input on the 

regulatory process.  

The Landowner Survey was launched in 2001 to “systematically monitor 

and evaluate landowners‟ experiences and attitudes on an ongoing basis 

(Environics, 2004, 5).” Those conducting the 2004 Landowners Survey 

completed 1,121 telephone interviews of eligible landowners for a response 

rate of 21 percent (Environics, 2004, 40). The objectives of the survey are to: 

measure landowners‟ experiences and satisfaction with the handling of issues 

affecting them (e.g., information provided by companies, impacts on their land, 

contact with the NEB); identify how landowners‟ experiences and views may 

vary over time where comparable data is available; measure satisfaction with 

the services provided by the NEB and regulated company; and provide the 

NEB with recommendations for future research and communications. 

Steedman noted in his interview that the survey provides useful information on 

the impact of the NEBs communications material and the hearing process and 

is very useful to the NEB (Steedman, Interview, 2010). 

                                                 
14

 Robert Steedman expresses some disappointment with the post-hearing surveys, as the response rates are 

typically quite low. Despite this challenge, the surveys have provided the NEB with important 

information on barriers to involvement that participants have experienced or identified. Barriers 

identified through the surveys informed the discussion on improving accessibility of NEB procedures of 

the LMCI (Steedman, Interview, 2010).  These barriers include are identified in section 4.  
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Highlights of Factors Influencing Public Participation at the OEB 

In the 2008 – 2011 Business Plan one of the key strategic directions was to 

enhance timely communications with stakeholders in order to increase transparency in its 

processes and empower consumers (OEB, 2008). At the OEB “clear and timely 

communications about its decisions, initiatives and focus are critical to fulfilling this 

mandate (Cowan, Interview, 2011).” The highlights of factors for the OEB are:  

 Attitudes: The OEB is focused on releasing information in order to ensure the 

public has the ability to make more informed decisions and choices about 

energy and gas services. The OEB “strives to be a service-oriented and 

responsive organization (Cowan, Interview, 2011).” Suzanne Cowan points to 

increasing effort on behalf of the organization to reach consumers   by “taking 

an innovative approach to informing the public through the use of technology” 

(Cowan, Interview, 2011). Suzanne Cowan states the OEB strives to “work in a 

transparent manner and make sure all sides are represented in hearings” 

(Cowan, Interview, 2011).  

The OEB wants to ensure consumer interests are represented in a fair 

manner in proceedings. Cowan notes that this sometimes involves recognizing 

active participation in hearings is not always ideal (Cowan, Interview, 2011). 

The OEB has to work within the legal requirements imposed on it while 

offering effective alternative forms of participation (Cowan, Interview, 2010). 

The OEB‟s engagement activities have centred on presenting information that 

is accessible by different segments of the public and acknowledges their use of 

technology for getting information (Cowan, Interview, 2011).  

 Resources: The OEB has numerous departments including Applications and 

Regulatory Audit, Communications and Stakeholder Relations, Consumer 

Protection, Human Resources; Legal Services & Board Secretary, Planning & 

Business Service and Regulatory Policy. The Communications and Stakeholder 

Relations (CSR) department is responsible for communications and public 
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affairs support for the Chair, Vice-Chairs, Board Members, Chief Operating 

Officer and all OEB departments (OEB, 2011). The CSR department conducts 

strategic communications planning, stakeholder and media relations, website 

management, internal communications, correspondence management, 

consumer information and develops the OEB‟s news releases, backgrounders, 

FAQs, fact sheets and other pamphlets and guides (OEB, 2011). The 

Applications department manages the various applications and public 

notification. 

The OEB Departments are able to access the expertise of the CSR 

Department and receive advice for hearing planning, communications and 

other engagement or participative endeavours (Cowan, Interview, 2011). 

Having access to these human resources ensures the OEB has the capacity and 

competency internally to develop partnerships with other organizations and 

intervener groups as well as engage and inform the public about the OEB‟s role 

and regulatory functions and the energy sector to assist it in making more 

informed energy decisions. 

 Modes of Participation: Interested parties can participate in public hearings as 

interveners, observers, submit written comment, or arrange to make an oral 

comment (Cowan, Interview, 2011). For those who do not want to participate 

actively in a hearing but who still want to monitor the progress of the hearing 

by reviewing documents released by the OEB there is the option to request 

status as an Observer (OEB, 2010). Individuals or groups may submit written 

comment (letters of comment) without become interveners (OEB, 2010). These 

letters become part of the public record (OEB, 2010). The Panel reviews these 

letters and considers them in its final decision. The Board Secretary may also 

arrange for individuals or groups to make comments at the oral proceeding 

before the panel (OEB, 2010). In these cases, the Board will determine whether 

a person will do so under oath or affirmation and be subject to cross-

examination (OEB, 2010).  
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 Communications Tools: The OEB makes use of numerous communication 

vehicles. The OEB announces upcoming hearings on its industry and consumer 

website and applicants file public notices in local newspapers with the highest 

circulation as well as on their websites (Cowan, Interview, 2011).   

One distinguishing factor in the tools used by the OEB is the existence of 

a consumer and industry-oriented website. The consumer-oriented website 

presents information in “a more user friendly way” about the Board‟s 

regulatory functions, Ontario‟s energy sector, how to interpret electricity and 

gas bills, how to participate in the Board‟s proceedings as well as various 

consumer reports and other informational pamphlets, newsletters and materials 

(Cowan, Interview, 2011).  

Other mechanisms for engaging the public include annual and other 

corporate reports, media releases and stakeholder research reports. Feedback 

and complaints made by consumers is also collected and reported by the 

consumer relations unit. The Board also conducts research to determine the 

attitudes of consumers toward energy matters, determine information needs and 

to assess the impact and reach of its information programs through surveys and 

consultation initiatives (OEB, 2011).  

In keeping with its legislated objectives the OEB publishes various 

consumer information reports, newsletters and other informational material. Its 

Consumer Snapshot provides a summary of the energy market and the ways the 

OEB works to protect the interests of the public and consumers. The report gives 

details about questions and concerns consumers have raised and the ways the 

OEB ensures regulated utilities comply with its regulations and processes (OEB, 

2011). These reports are available through the Consumer website. The Board also 

offers opportunities for feedback on draft business plans and performance 

measures, through its website (OE, 2011).Thus the OEB makes use of numerous 

communications tools for the public and recognizes the need to make information 

accessible to all segments of the population.   
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Highlights of Factors Influencing Public Participation at the AUC 

Established in 2008, the AUC provides an example of a relatively new regulatory 

body seeking to improve its image in the eyes of the public and enhance public trust in its 

decisions (Law, Interview, 2010). The AUC‟s structure includes the following 

departments: the Executive Office, Markets, Facilities, Rates, Regulatory Policy, 

Corporate Services and Law. The Facilities and Rates departments process and review the 

applications, develop a hearing team and have engagement leads working on the public 

participation and notification process. The various departments have access to 

Communications Specialists to assists with strategic aspects of participation and materials 

development. 

 Attitudes - Enhancing Public Trust: The AUC recognizes the need to regain 

public trust after its predecessor, the EUB, was found to have hired private 

investigators to spy on landowners opposed to the construction of a 500 

Kilovolt power line in 2007.
 15

 Trust is a key requirement for an effective 

regulator and the AUC believes trust can be restored by ensuring its processes 

are open, transparent and fair (Law, Interview, 2010).  

Jim Law notes the importance of “public confidence” to the agency (Law, 

Interview, 2010). The AUC has focused on enhancing the public notification 

process and AUC communications to inspire this confidence in the AUC and 

fairness of its procedures (Law, Interview, 2010). The 2010 - 2012 Business 

Plan lays out core objectives of the AUC. One of these objectives is to 

maximize public awareness of and trust in their opportunity for meaningful 

participation (AUC, 2009, 6). To fulfil this objective in part the AUC 

                                                 
15

 A Toronto Star article, “Spy scandal claims Alberta regulator executive,” describes the fallout of the 

scandal which resulted in the resignation of the Board‟s Executive Manager of Corporate Services and 

the dismissal of the Board‟s Security Team (15 October, 2007). This article is available online at 

http://www.thestar.com/article/267031. 
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implemented a communications and education strategy and conducted 10 

sessions for industry and landowners (AUC, 2009). 

The AUC has built its communications and participation strategies on 

lessons from the past to improve its procedures, transparency of its decision-

making process and providing information in a timely way to ensure those 

affected by projects have a fair and reasonable opportunity to participate (Law, 

Interview, 2010.) The AUC has also drawn on practices used by other 

organizations such as the Canadian Environmental Assessment Agency 

(CEAA) and adopted similar strategies to enhance its process and the fairness 

of its proceedings (Law, Interview, 2010.)  

 Resources: The Department of External Affairs manages external 

communications and this department works in conjunction with one of the two 

regulatory departments – Rates and Facilities (Law, Interview, 2010). A 

Hearing Team for each application includes a lawyer, communications lead 

and appropriate professional staff (Law, Interview, 2010). 

 Increasing Transparency and Access to Information: The AUC has 

committed to reviewing, updating and implementing rules to increase clarity 

about the requirements and responsibilities of applicants and interveners (AUC, 

2009-2012 Business Plan, 6). Areas addressed are public notification and 

consultation; the quality of the applications and submissions; and procedures 

and expected conduct in the hearing room (AUC, 2009Business Plan, 6).  

The AUC has made commitments to enhancing its communication tools 

such as stakeholder and landowner information sessions and its website to 

explain and better enable participation in its proceedings (AUC, 2009-2012 

Business Plan, 6). The AUC is also reviewing its processes for determining the 

need for transmission and facility applications and the timeliness of its 

processes and opportunities for public input (AUC, 2009-2012 Business Plan, 

6). The overall focus of the AUC has been to improve processes and 

communications tools in order to raise public confidence in the AUC and faith 
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in their ability to participate in a meaningful way in proceedings that affect 

them.  

In recognizing the need for transparency and clarity the AUC has also 

“aggressively” moved to improve its communications to be more user friendly, 

ensuring that those who may be affected by its decisions understand their 

rights and how the process works (AUC, 2009-2012 Business Plan, 14).  

In addition to releasing hearing notices and orders the AUC releases 

newsletters and bulletins, speaking notes from speeches and presentations, 

informational pamphlets and recent updates on its website. The website offers a 

link for “Involving Albertans” and “Newsroom” which provide information on 

how to participate in a hearing and that offers information on upcoming 

applications and hearings. This section also directs parties interested or 

concerned about rates and terms or conditions of service to the Alberta Utilities 

Consumer Advocate.  

The AUC has used mail outs or direct mailings to owners of properties 

within 800 metres of a proposed site, radio and newspaper announcements, has 

issued news releases and bulletins and has several brochures which offer 

information in plain language for members of the public. The AUC currently 

has a page on Facebook and Twitter and Jim Law notes that it is investigating 

ways of moving further into the realm of social media as it recognizes this 

medium is more likely to have a broader reach and provide the ability to share 

information in a way the public will access it (Law, Interview, 2010).  

 Information Meetings: For each major application the AUC has set a target of 

offering at least one information or process meeting prior to a hearing (AUC, 

2009-2012 Business Plan, 6). In pre-hearing meetings and information 

sessions, the tribunal provides information about its role as a regulator, key 

issues in an application that are within its jurisdiction and how participants can 

apply for intervener status (Law, Interview, 2010).   

 Local Intervener Cost Awards: To enhance the ability of participants to 

participate effectively the AUC can award costs or participant funding for a 
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member of the public who has “an interest in land that may be directly and 

adversely impacted” by the results of an application. Participants are subject to 

the criteria laid out in Rule 009 - Local Intervener Costs. For hearings on rates 

or matters of revenue allocation, the Utilities Consumer Advocate typically 

intervenes on behalf of members of the public (Law, Interview, 2010).  

 

3. The Right to Intervene: Criteria to Determine Intervener Status 

Criteria for Gaining Intervener Status for the NEB 

Steedman notes the process for gaining standing for a proceeding is 

straightforward process and it is extremely unusual for denial of intervener status 

(Steedman, Interview, 2010). Section 28 (1) of the NEB‟s Rules of Practice and 

Procedures states that individuals interested in intervening must show the Board that 

their interest justifies intervener status. Interveners in NEB proceedings can be:  

 landowners,  

 local residents,  

 government agencies,  

 Aboriginals,  

 companies, or 

 any individual or group with an interest in a proceeding (NEB, 2011). 

Interested parties can apply online for intervener status by completing the 

application available on the NEB‟s website. The application form asks parties to prepare 

a statement on their intent to appear at the hearing, a brief description of their interest in 

the application and a statement of the issues they intend to raise during the hearing (NEB, 

2011). Standing is quite open and allows members of the public to participate in 

proceedings in which they have an interest.  
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The NEB releases a list of the key issues to be discussed in its Hearing Orders 

and encourages prospective interveners to keep these in mind while developing their 

applications (NEB, 2011). The list is a preliminary listing of issues the Panel will 

consider in the hearing and participants can request changes to the list if they feel there 

are additional important issues to be discussed (NEB, 2011). An issues list can help 

interveners to understand the key issues according to the NEB and help formulate 

applications and strengthen arguments by ensuring they are within the scope of the 

proceeding.  

Criteria for Gaining Intervener Status for the OEB 

Interveners are interested groups or individuals who actively participate in the 

hearing. Section 23(1) of the OEB‟s Rules of Practice and Procedures states interveners 

may include consumers, consumer and trade associations, environmental groups, public 

interest groups and affected individuals (2008). Anyone intending to intervene in the 

proceeding, by submitting evidence, arguments or interrogatories (written questions) or 

by cross-examining a witness or witnesses at an oral hearing, must file a letter of 

intervention with the OEB and serve a copy to the applicant.   

Section 23.02 of the Rules of Practice and Procedure state persons interested in 

receiving intervener status must provide a Letter of Intervention that satisfies the Board 

of their substantial interest and intends to participate actively and responsibly in the 

proceeding by submitting evidence, argument or interrogatories, or by cross-examining a 

witness (OEB, 2008, 16). The requirements for Letters of Intervention provide a 

guideline but do not limit who can acquire status based on distance. The requirements are 

that the letter will include the interest of the intervener in the proceeding and the grounds 



 

 126 

for intervention and a concise statement of the nature and scope of the interveners 

intended participation. 

Criteria for Gaining Intervener Status for the AUC 

The AUC has stricter criteria for determining who is able to participate in its 

facilities and rate hearings. The AUC encourages interested parties to contact the Utilities 

Consumer Advocate and get involved in consultations conducted by the regulated 

companies (AUC, 2010). Interested parties may apply to be an Interested Party and 

receive information on a particular hearing (AUC, 2010). Individuals or groups interested 

in becoming an intervener in a proceeding must apply to the AUC by submitting a 

Statement of Intent to Participate.  

Section 24(2) of the AUC‟s Rule 001 states a Statement of Intent should include: 

“A concise statement indicating for an application for a facility, the manner in which the 

intervener‟s rights may be directly and adversely affected by a decision of the 

Commission on the application, the nature and scope of the intervener‟s intended 

participation, the disposition of the hearing or other proceeding that the intervener 

advocates, if any, the facts the intervener proposes to show in evidence, the reasons why 

the intervener believes the Commission should decide in the manner that the intervener 

advocates and the intervener‟s efforts, if any, to resolve issues associated with the hearing 

or other proceeding directly with the applicant; if the intervener is an unincorporated 

organization, the nature of the intervener‟s membership (AUC, 2009).” 

Section 9(2) of the AUCA states that if a decision or order made by the AUC 

directly and adversely affects the rights of a person that the AUC shall give notice of the 
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application, provide a “reasonable opportunity” of learning about the facts of the 

application and hold a hearing.  

Section 22(1) of the AUCA defines a local intervener as an individual, group or 

association that is interested in and is in actual occupation of or is entitled to occupy land 

directly and adversely affected by a decision or order of the AUC. Section 22(1) of the 

AUCA prevents those with a „business interest‟ from participating in hearings unless 

otherwise authorized.  

The AUC takes a rights-based approach to determining standing and constrains 

participation in proceedings to those adversely and directly impacted by the projects. On 

the one hand, this may exclude those who would otherwise participate. On the other, this 

may ensure the substantive nature of the arguments presented by participants and ensure 

that intervener funding goes to those with a substantial interest in the outcome of the 

proceedings.  

4. Public Participation Experiences  

The Public Participation Experiences of the NEB 

Steedman notes the NEB is for the most part satisfied with the levels of public 

participation (Steedman, Interview, 2010). Typically, attendance at public hearings is 

good (Steedman, Interview, 2010). It is rare for members of the public not to be involved 

in proceedings as the nature of the issues and applications to the Board tend to generate 

significant public interest (Steedman, Interview, 2010). For large-scale projects such as 

new transmission lines, hearings are in different locations along the right of way to ensure 

all affected community members have the opportunity to participate (Steedman, 
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Interview, 2010). Most participants are community members and landowners directly 

affected by proposed projects (Steedman, Interview, 2010). Other participants include 

national interest groups, municipalities, other levels of government and Aboriginal 

communities (Steedman, Interview, 2010).  

Barriers to participation in proceedings identified by the NEB through post-hearing 

comment cards, post-hearing surveys and in the Landowner Surveys include: capacity 

(nonfinancial) of parties to participate; hearing process design and logistics; funding; and 

lack of experience and understanding of the regulatory process and how to participate 

effectively (NEB, 2009).  

Steedman also notes the formality of the public hearing as somewhat problematic 

and discusses the challenge of striking a balance between ensuring procedural fairness 

and accommodating the public (Steedman, Interview, 2010). On the one hand as a quasi-

judicial body, the Board is legally required to follow certain procedures and processes in 

order to ensure it maintains the standard of natural justice (Steedman, Interview, 2010). 

On the other hand, these procedures (e.g. the adversarial process of cross-examination) 

can act as barriers to participation by members of the public (Steedman, Interview, 2010). 

While the NEB is dedicated to addressing feedback received about this barrier there are 

times where legal or procedural requirements make it difficult to address all of the 

public‟s concerns. 

The NEB attempts to come up with innovative solutions that accommodate the 

public and fall within the confines of its legal procedures (Steedman, Interview, 2010). 

For example, Steedman notes one occasion where the hearing room was set up for an 

Aboriginal talking circle, in response to concerns from Aboriginal participants about the 
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formality of the hearing (Steedman, Interview, 2010.) The Board has also tried to keep 

hearings as informal as possible by implementing a Town Hall style hearing (Steedman, 

Interview, 2010). Finally, Steedman notes the main ingredient for effective participation 

is “getting out there and talking to people (Steedman, Interview, 2010).” Responsiveness, 

engagement and two-way communication are critical to the NEB‟s success with its 

participation processes (Steedman, Interview, 2010). 

The Public Participation Experiences of the OEB 

The OEB is generally satisfied with the level of participation in its proceedings. 

The OEB boasts a strong and sophisticated network of interveners who regularly 

intervene in OEB proceedings on behalf of general consumers (Cowan, Interview, 2011). 

The list of active interveners includes the Consumers Council of Canada, the Schools 

Energy Coalition, Canadian Association of Retired Persons and the Council of Canadians 

for example (Cowan, Interview, 2011).  Consumer groups and associations are often 

better able to represent the public because they are organized and have adequate 

resources and tend to be sophisticated in terms of commitment and knowledge of the 

regulatory and adjudicative process (Cowan, Interview, 2011). For the highly technical 

issues, especially rate design hearings, these groups are often more able to participate 

effectively (Cowan, Interview, 2011).   

The barriers to public participation noted by the OEB include: 

 The complexity and technical nature of the issues make it difficult for 

members of the public to participate in its proceedings (Cowan, Interview, 

2011). The difficulty lies in how the information is distributed, the 

technical nature of the material, the duration and time required of 
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interveners and the complexity of the procedures (Cowan, Interview, 

2011).  

 Participation also requires a significant level of commitment and 

sophistication in terms of understanding the adjudicative process, 

organization, financial resources and time (Cowan, Interview, 2011).  

 Cowan also points out that another significant barrier to participation is the 

interest of the public itself in becoming involved (Cowan, Interview, 

2011). The very nature of the adjudicative process is a deterrent for 

members of the public as it is adversarial and complex (Cowan, Interview, 

2011). Members of the public are often more interested in a specific issue 

or simply want to „be heard‟. This need can be met by participation in 

other ways such as submitting a written letter of comment (a practice that 

is encouraged by the AUC) instead of investing the significant amount of 

time and potentially money required to participate in the full proceeding 

(Cowan, Interview, 2011). The OEB strives to find the balance between 

maintaining the legitimacy of the adjudicative process and involving the 

public in its decision-making processes (Cowan, Interview, 2011).  

 An interesting side effect of the proliferation of internet use to post 

documents for proceedings and the availability of these documents online 

has raised concerns by members of the public about privacy (Cowan, 

Interview, 2011). PDF documents with the individuals signature on it has 

been one example of a concern raised by individuals. The OEB struggles 

with how to balance privacy concerns with its requirements to make the 

documents accessible by the public (Cowan, Interview, 2011).  To avoid 

any significant issues the OEB has been very cautious to ensure that 

members of the public understand the concept of the public record and 

ensure they consent before posting letters of comment on its online 

repository (Cowan, Interview, 2011).   

 Participants also need appropriate and adequate access to resources and 

understanding of the Board‟s jurisdiction and mandate (Cowan, Interview, 



 

 131 

2011). To overcome some of these barriers to the OBE offers general 

information sessions on the roles of the OEB and how to participate in its 

proceedings, sometimes takes hearings to the affected community, 

broadcasts oral public hearings on its website and allows people to 

participate via teleconferencing or videoconference.   

 Access to financial resources required for participation is another noted 

barrier. In response to this barrier the Board offers cost awards for 

participants in public hearings, policy development and consultation 

(Cowan, Interview, 2011).  

 

The Public Participation Experiences of the AUC 

As mentioned above, the AUC has struggled in the past with public participation 

in its proceedings because of distrust by members of the public (Law, Interview, 2010). 

As a result the AUC has focused efforts on regaining trust and ensuring transparency of 

the decision-making process and accessibility to information that people can understand 

(Law, Interview, 2010). The AUC has enhanced the process for certain types of 

applications (e.g. the Heartland Transmission Project) and has been more proactive in 

informing those who may be affected by its decisions (Law, Interview, 2010).  

Typically, the AUC has found that hearings about the need for and construction of 

transmission lines and new facilities are well attended (Law, Interview, 2010). The issues 

raised in these hearings are often regarded as having direct impact on individuals or 

landowners and so there tends to be more applications for interveners in these 

proceedings (Law, Interview, 2010.) Hearings about rate design and rate setting are 

generally less contested because of their technical nature and the complexity of the issues 
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that requires a certain degree of sophistication. The Utilities Consumer Advocate was 

created to attend these hearings and represent the public‟s views (Law, Interview, 2010).    

Barriers noted by the AUC include:  

 Timing. When the AUC receives an application it releases a Notice of 

Application on its website and in local newspapers (AUC, 2010). One of the 

performance measures for the AUC is to determine all needs and complete 

facility applications within 180 days of the application being completed (Law, 

Interview, 2010).
 16

  This means that public notification, pre-hearing 

conferences and intervener registration, hearings and the final determination 

are conducted or released within this time limit. Jim Law notes that for larger, 

more complex hearings this creates a tight timeline for interveners who may 

struggle to review voluminous technical information and develop arguments 

(Law, Interview, 2010). While this measure is useful for efficiency, an 

additional measure for the understanding of and satisfaction of participants in 

the process is also an essential component. It is critical then that the AUC 

present information that is clear, concise and relevant to participants to ensure 

they have the appropriate information to participate effectively. Other timing 

issues occur because regular public hearings are held during business hours 

which can exclude those who are unable to take time off work (Law, 

Interview, 2010). 

 Public distrust: Public distrust of the AUC because of past experiences has 

affected participation and the perception of the public that they have a fair 

opportunity to be heard (e.g. faith in the process),  

 The public‟s understanding of the regulatory and procedural process also 

poses a barrier to effective participation. The availability and access to 

resources required to participate effectively such as time, money and 

                                                 
16

 The 2010 – 2011 to 2012 – 2013 AUC Business Plan is available on the AUC website. This document 

provides a more in depth discussion of strategic objectives, performance indicators and measures of the 

AUC. This document is retrievable from http://www.auc.ab.ca/about-the-auc/who-we-

are/Pages/default.aspx.  

http://www.auc.ab.ca/about-the-auc/who-we-are/Pages/default.aspx
http://www.auc.ab.ca/about-the-auc/who-we-are/Pages/default.aspx
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knowledge of technical or legal issues present a barrier for participation by the 

public (Law, Interview, 2010).  

To overcome barriers to participation and public distrust the AUC has adapted its 

process for major applications that generate a lot of public interest such as the Heartland 

Transmission Project or Southern Alberta Transmission Line (Law, Interview, 2010). 

Enhancing this process has created a unique opportunity to address public distrust 

directly by illustrating to Albertans the AUC‟s desire to include those affected through 

extensive efforts to engage them in large transmission projects and by enhancing its 

communications (or the clarity and transparency of its communication) strategies. 

5. Unique Public Participation and Outreach Initiatives  

Unique Outreach Initiatives of the NEB 

In July 2007, the NEB launched the Land Matters Consultation Initiative or 

LMCI. This was part of a review of key land issues and reflects the desire of the Board to 

improve related land matters through engaging interested people and organizations (NEB, 

2009, 1). The Board identified key outcomes for the LMCI initiative on February 25, 

2008. These outcomes are improving land matter issues, including them in the Board‟s 

public interest considerations and fostering and maintaining effective working 

relationships between regulated companies and landowners (NEB, 2009, 1). The NEB 

created four streams of topics for discussion in the initiative. These are:  

1. Company Interactions with Landowners; 

2. Improving the Accessibility of NEB Processes; 

3. Pipeline Abandonment – Financial Issues; and 

4. Pipeline Abandonment – Physical Issues. 
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For Streams 1, 2 and 4, the Board held meetings and workshops in 25 

communities across Canada. The Board provided information about the LMCI and the 

three topic areas at the consultation sessions. The participants were invited to clarify the 

issues to be resolved and to offer ideas for improvement.  Over 400 people participated in 

the meetings including landowners, pipeline company representatives, representatives 

from towns and municipalities, Aboriginal groups, regulators and representatives from 

various government departments (Steedman, Interview, 2010). Thirteen groups and 

individuals also made written submissions to the Board (NEB, 2009, 1).   

The NEB released several progress reports on its website during the consultation 

stages and issued post-consultation surveys of participants (NEB, 2009, 1). A final report 

on the LMCI on May 26, 2009 presents an action plan to address the concerns raised 

during the consultation process (NEB, 2009). Reports on the discussions, survey findings 

and next steps are available on the website on the Public Participation section.  

The discussions centred on issues raised by a range of participants in NEB 

processes through letters, feedback from workshops and post-hearing surveys and post-

hearing review-and-learn sessions (NEB, 2009). Stream 1 addressed interactions between 

landowners and companies (NEB, 2009, 1). Stream 2 looked at ways to increase the 

capacity of individuals and groups to participate in hearings (financial and non-financial 

mechanisms) and hearing processes that presented barriers to participation (NEB, 2009). 

Ways the NEB could increase transparency of its decision-making process and improve 

the regulatory process by engaging and including the public in its processes were also 

discussed (NEB, 2009).  
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Steedman notes in his interview that for public participation to be meaningful it 

must occur in the early stages of the application, even before the application has been 

completed (Steedman, Interview, 2010). As follow up to the request for further clarity 

about the NEB‟s expectations for public consultation the NEB met with regulated 

companies to gather information about best practices in the industry in public 

involvement programs (NEB, 2009, 1). The discussions, allowed for input on the Board‟s 

draft expectations for public involvement programs (NEB, 2009). Increasing clarity about 

the Board‟s expectations of public involvement programs and determining a baseline of 

best practices in the industry through discussions with regulated companies illustrates the 

proactive approach the NEB is taking to ensure public involvement in all phases of the 

regulatory process. Focusing on the methods and techniques of regulated companies 

allows the public to influence and inform decisions of regulated energy companies before 

the companies take a course of action.    

The NEB taken several steps in response to the input from the LMCI initiative 

including:  

 Developing an intervener‟s guide.  

 Providing samples of past hearing documents and templates for 

interveners. 

 Defining and formalizing the role of process advisor for interveners and 

training NEB staff to perform the role.  

 Developing an intervener training module (Steedman, Interview, 2010).  

 Indoctrinating staff with plain language training.  

 Identifying opportunities to provide information about the role of the NEB 

to landowner associations, Aboriginal organizations and other groups 

including Northern Canada (NEB, LMCI Final Report Streams 1, 2 and 4, 

2009, 1).  
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The NEB believes these efforts will increase the capacity of affected parties to 

comprehend, access its processes, will increase transparency of the NEB‟s expectations 

and improve the experiences of people who participate (NEB, 2009, 11).  

Unique Participation and Outreach Initiatives of the OEB 

The OEB won an award from CAMPUT in 2008 for its Stakeholder Perception 

Index (SPI) Survey which is conducted on a biennial basis. The Board surveys 

stakeholders and updates the SPI to indicate areas for improvement in its performance 

and in its communications (OEB, 2010).  

The OEB procures Environics Research Group to carry out the survey. Numerous 

participants in Ontario‟s energy sector including consumer and advocacy groups, energy 

sector organizations, electricity and gas distributors, financial organizations and others 

were involved in the survey (Environics, 2008). The OEB compiled a list of 90 

organizations for the 2008 survey. Of the selected organizations 66 senior officials 

participated in interviews conducted by telephone for a response rate of 73 percent 

(Environics, 2008.) This is very high response rate, but success is likely based on the 

respondents being particularly invested in the issues coming before the Board. A final 

report on the findings and future directions is posted on the OEB Industry website.  

The 2008 SPI found that most participants agreed that consumer protection was 

one of the most important roles aside from adjudication of the OEB (Environics, 2008, 3). 

A large proportion of stakeholders interviewed (45 percent) felt the OEBs stakeholder 

communications and consultation was the Board‟s major strength (Environics, 2008, 4). 

Only 15 percent felt the transparency of its decision making and fair treatment and 

decisions were a major strength of the Board (Environics, 2008, 9). Only 8 percent of 
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interviewees felt the OEB was best at representing public interest or consumer interests 

(Environics, 2008, 9). Respondents indicated the Board‟s performance on fairness and 

accountability in clear regulatory processes had improved since the previous survey was 

conducted in 2007 (Environics, 2008, 11). Consumer groups and advocacy organizations 

were more likely to give a performance rating above the average on fair treatment and 

objectivity in their dealings with the Board (Environics, 2008, 13).  SPI findings offer 

interesting information about the effectiveness of the OEB‟s consumer education and 

information activities, fairness, efficiency of its process and areas to improve.  

Unique Participation and Outreach Initiatives of the AUC 

In 2009, the AUC undertook an extensive public information campaign about the 

Alberta Electric System Operator‟s (AESO) Southern Alberta Transmission 

Reinforcement application (AUC, 2009-2010 Annual Review, 12). This campaign 

involved conducting ten stakeholder information campaigns in southern Albertan 

communities and the distribution of specialized mail-outs and other printed informational 

materials to over one hundred thousand Albertans (AUC, 2009-2010 Annual Review, 

12). The campaign included radio advertising as well as web-based and email 

communications (AUC, 2009-2010 Annual Review, 12).  The campaign was undertaken 

by the AUC to inform those living in affected communities about the upcoming hearing 

to determine the need for the extensive $3.5 billion transmission system upgrades (AUC, 

2009-2010 Annual Review, 12). This campaign is just one of the major efforts the AUC 

has made to engage the public and provide a reasonable opportunity for those affected to 

participate in its proceedings.  
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The Electric Utilities Act, 2003 amended with the passing of Bill 50 (now known 

as the Electric Statutes Amendment Act, 2009) gave the provincial cabinet the authority 

to approve the need for critical transmission infrastructure in November 2009.
17

 The 

AUC retains authority over the routes for these critical infrastructure projects (Law, 

Interview, 2010.) The Act approved four critical infrastructure projects. The Heartland 

Transmission Project is the first critical infrastructure project to proceed to a public 

hearing after the implementation of the new legislation.  

Building on the lessons from the Southern Alberta Transmission Reinforcement 

the AUC adopted an enhanced process for the Edmonton-area Heartland Transmission 

Project in January 2010. Prior to the application being completed by AltaLink L.P. and 

EPCOR, the AUC undertook extensive efforts to inform potentially affected landowners 

and other parties about the scope and potential site of the transmission lines and 

substation (Law, Interview, 2010). This effort included newspaper advertisements about 

upcoming information sessions and direct mailbox notifications to all properties within 

800 metres of the preferred and alternative route (Law, Interview, 2010).  

The process adopted by the AUC for the Heartland Transmission Project differs 

from its traditional process in several ways.  

1. The AUC streamlined standing procedures for all those occupying or owning 

property within 800 metres of the proposed right of way (Law, Interview, 2010).  

2. The AUC allowed for the pre-registration of all interested parties to provide more 

time for interveners to prepare arguments, seek counsel and consult with 

witnesses (Law, Interview, 2010.)  

                                                 
17

 This bill is similar in nature to Bill 17 – The Clean Energy Act, 2010. The Act excludes several projects 

from BCUC‟s jurisdiction. The Electricity Statutes Amendment Act, 2009 assigns responsibility to the 

Government for approving the need for critical transmission infrastructure. 



 

 139 

3. The AUC offered interested parties three options for participating in the 

proceedings (Law, Interview, 2010). The options for participation are participate 

fully in the formal public hearing, or to provide a written submission or oral 

statement for the public record about the concerns and position the individual or 

group has about the siting of project in a Community Hearing (Law, Interview, 

2010). Opting to make a written submission or oral statement excludes the 

participant from having to make any further commitment or be further involved in 

the process (Law, Interview, 2010).  

4. A series of information sessions were held in affected communities and for 

interested groups prior to the submission of the application (Law, Interview, 

2010). These sessions provided information on regulatory process and procedures 

of the AUC, information on local intervener funding, standing and scheduling and 

provided additional opportunities for pre-registration of interested parties (Law, 

Interview, 2010.) Law notes what is most significant about the Heartland 

Transmission Project is that all the activities were undertaken prior to the filing of 

the final application, which was not received until November 2010 (Law, 

Interview, 2010). 

The Information Sessions held in affected communities of the Heartland 

Transmission Project were well attended (Law, Interview, 2010.) Where the project was 

most controversial there were usually between 100 and 150 in attendance and where the 

project was less controversial there were roughly 60 participants (Law, Interview, 2010). 

Sessions were held prior to the final receipt of the application so participants were 

involved early in the development of the application (Law, Interview, 2010). Jim Law 

notes the participants (informally) mentioned the sessions were practical and provided 

them with useful information (Law, Interview, 2010.)  

Overall the Heartland Transmission Project process has been a success for the 

AUC, to date. The unpopular legislation change made the application a particularly 
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controversial one (Law, Interview, 2010.) The enhanced process was adopted to provide 

those affected parties with a reasonable opportunity to participate and be heard. 

Preliminary feedback from participants, including those most opposed to the actual need 

of the project has been positive (Law, Interview, 2010.)  

Planning ahead also allowed the AUC to offer a series of community hearings in 

various affected communities on evenings and weekends and offer a less formal occasion 

for members of the communities to voice their concerns (Law, Interview, 2010). 

Community hearings allow those who are uncomfortable participating in a formal 

adversarial process to provide input through another process that is less intimidating 

(Law, Interview, 2010).  

6. Measuring Effectiveness of Public Participation and Engagement  

Ways the NEB Measures Effectiveness 

Steedman notes the NEB regards an effective process as one that “ensures the 

rights and interests of those affected by NEB-regulated facilities and activities are 

respected in its proceedings and activities. The effectiveness of public participation 

activities is particularly difficult to measure (Steedman, Interview, 2010).”  Steedman 

expressed some dissatisfaction with the NEB‟s ability and current methods of measuring 

effectiveness (Steedman, Interview, 2010).  

The NEB collects information from participants and landowners through post-

hearing surveys and landowner surveys on satisfaction with NEB‟s processes, the 

information it provides and interactions with the Board (Steedman, Interview, 2010). 

These surveys pose questions about participants‟ awareness and understanding of the role 
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of the NEB, satisfaction with NEB publications, use of the NEB website, satisfaction 

with contact with the NEB, participation at NEB events and general feedback on 

hearings, workshops and other proceedings (Steedman, Interview, 2010). While these 

results are reported and posted on the NEB‟s Website the NEB has yet to develop a 

formal procedure for measuring the performance of its engagement activities, materials 

and participative processes using concrete qualitative and where possible quantitative 

measure of effectiveness and systematic collection, synthesis and regular reporting of 

findings. 

      Ways the OEB Measures Effectiveness 

The most meaningful future contribution to developing KPIs for effectiveness of 

public participation and outreach activities may come from the SPI survey which is 

regularly updated by the OEB. Suzanne Cowan, however, also expresses dissatisfaction 

with the OEB‟s current efforts to measure the effectiveness of public participation, 

engagement and education activities (Cowan, Interview, 2011). She notes rapidly 

evolving priorities as a significant challenge for the OEB in setting any sort of key 

performance indicators (Cowan, Interview, 2011). The OEB is in the process of 

developing measures for its policy work and “public participation is logically where we 

go next” (Cowan, Interview, 2011).  

The OEB engages an independent auditor to measure its performance in achieving 

business objectives in its Business Plan (OEB, 2009Annual Report, 10). Performance on 

these high-level objectives is reported in the annual report. The Annual Report is a useful 

source for the future development of KPIs by the Board. One of the key objectives is to 
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“provide clear and timely communications to enhance transparency with stakeholders and 

empower consumers (OEB, 2008 – 2009 Annual Report).”  

The steps to achieve this are: 

 Meet performance standards for responding to enquiries from consumers through 

correspondence and telephone calls to ensure timely response and to identify 

emerging issues; 

 Update the Stakeholder Perception Index to measure the Board‟s performance and 

identify areas for improvement; 

 Inform companies and the public about issues raised in enquiries to the Board 

through quarterly reports;  

 Reviewing and update the “Getting to Know the Ontario Energy Board” resource 

guide to help consumers and stakeholders better understand Board processes; and 

 Review and update the “Energy Choice is Yours” awareness initiative to continue 

to help consumers understand their rights and responsibilities when considering 

energy choices (OEB, 2008 – 2011 Business Plan). 

The standards, which must be met 80 % of the time, for the first step is responding to 

general correspondence within 15 business days; answering calls within 20 seconds; and 

responding to voicemail by the next business day (OEB, 2008 – 2009 Annual Report). 

Areas for improvement are identified by stakeholders interviewed for the SPI survey and 

measures may be developed from there. Some of the measures included in the business 

and annual reports may be used as indicators of effectiveness but a clear link needs to be 

directly stated.  

Ways the AUC Measures Effectiveness 

Jim Law expresses similar dissatisfaction with the lack of measures for 

effectiveness of the AUC‟s participation and engagement activities (Law, Interview, 

2010). Currently the AUC does not have a formal set of indicators for performance in 



 

 143 

public participation and engagement. Jim Law offers one measure as the quality of the 

evidence prepared and brought forward by interveners and at community sessions (Law, 

Interview, 2010). What constitutes high quality evidence would need to be further 

defined but is indicative of effectiveness in the sense that an informed individual may 

develop a stronger argument.  

One source of valuable information which may assist the AUC in the 

development of future indicators is its post-hearing surveys. These surveys are distributed 

after each hearing and collect important information such as whether participants indicate 

they were treated fairly and if they felt they understood the needs and facility hearing 

process (AUC, 2010 – 2011 Business Plan, 12)  

In addition to post-hearing surveys the AUC collects information on performance 

measure of having at least one information session for each major facility application 

(AUC, 2010 – 2011 Business Plan, 12). Thus, while no formalized measures exist the 

AUC is already collecting valuable information which if compiled and tracked 

consistently could be used to develop a set of indicators for measuring effectiveness of its 

participation and engagement efforts. 

Steps Taken To Ensure Public Interest Representation 

 Steps the NEB takes to ensure representation of the public interest 

The legal counsel of the NEB conducts cross-examination of witnesses and 

gathers information required by the Panel to make a decision (Steedman, Interview, 

2010). Regulatory Staff advise the Panel of any public interest issues arising from 
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applications (NEB, 2010). The NEB approaches representation with the view that the 

public knows its concerns and interests best.  

In his interview, Steedman notes the “public interest is best determined when 

those affected by energy infrastructure projects are able to participate and voice their 

concerns in NEB proceedings (Steedman, Interview, 2010).” To facilitate self-

representation the Board focuses on improving the accessibility of its proceedings as well 

as engaging and informing Canadians about issues that affect them. Steedman argues that 

the public best represents itself when provided with the right information and resources to 

be able to do so effectively (Steedman, Interview, 2010). “The single most effective way 

to ensure meaningful participation is to ensure the public has the knowledge it requires to 

participate effectively along with ample opportunity to participate (Steedman, Interview, 

2010).” Without adequate knowledge of the NEB‟s processes, the public is unable to 

represent itself and the Board struggles to fulfil its mandate of making decisions in the 

public interest.    

Steps the OEB takes to ensure representation of the public interest 

In 2006, the OEB released a Report with Respect to Decision-Making Processes 

at the OEB and a letter to energy and natural gas stakeholders on the role of staff in its 

hearings (2006). In the letter, the Board announced it was adopting a Public Interest 

Advocacy Model after considering various roles for Staff in its hearings (OEB, 2006). 

The model requires Board Staff to identify and address public interest issues that 

arise in proceedings and to ensure the Panel fully examines the issues (OEB, 2006). The 

role of Staff may involve the preparation of evidence or the discovery of public interest 

issues in evidence presented in submissions made to the Panel (OEB, 2006). Having these 
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activities placed on the public record ensures all parties involved in the hearing are aware 

of the issues and can respond (OEB, 2006). This model presents an interesting case for a 

public interest advocacy role for Staff. Regulatory agencies should consider the 

appropriate role of professional Staff in public hearings and consult with stakeholders to 

determine their views on this matter.   

Steps the AUC takes to ensure representation of the public interest 

In addition to its efforts to educate the public about major applications and the 

ability of the AUC to cross-examine participants and witnesses of participants AUC staff 

are able to participate in proceedings. Section 45(1) in the 2009 Rules of Practice states 

AUC Staff or a hired expert may participate in a proceeding where it is appropriate. 

Individual staff members can file a submission, present evidence, cross-examine a 

witness or be cross-examined, submit an argument on behalf of the AUC (2009, 21-22). 

Where the AUC feels a public interest issue is not adequately represented a professional 

staff member can participate in the proceeding and raise these issues. The AUC may issue 

a notice requiring a person to attend an oral hearing or electronic hearing as a witness and 

to produce the documents and material set out in the notice. The ability to invite 

participants to a hearing is crucial, particularly in cases when the Board feels there are 

groups or individuals who should be present. 

What distinguishes the AUC most is the existence of the Utilities Consumer 

Advocate. The Advocate‟s office began operating in 2003 to represent small-scale 

consumers such as residential, farm and small business consumers in rate hearings of the 

AUC (Utilities Consumer Advocate, 2011). Advocate operates under the Government 

Organization Act (GOAA), 2000. Section 1 of the GOAA lists the responsibilities of the 
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Advocate in the regulation of natural gas and electricity consumers and the AUC. These 

responsibilities include:  

 Represent the interests of residential, farm and small business consumers 

of electricity and natural gas in proceedings of the AUC;  

 Disseminate information about the regulatory process relating to electricity 

and natural gas, including an analysis of the impact of decisions of the 

AUC;  

 Inform and educate consumers about electricity and natural gas issues 

(Utilities Consumer Advocate, 2011).  

The Advocate receives and investigates consumer complaints about utilities, 

offers mediation services, provides plain language information and represents the public 

in AUC revenue requirement and rate design proceedings (Utilities Consumer Advocate, 

2011). An investigation of the structure, functions and success of the Advocate in Alberta 

is beyond the scope of this study it may be interesting to research the effectiveness of the 

Advocate and other similar entities in Canada.  Consumer Advocates may present a 

potential alternative and ally for regulatory agencies in engaging and educating the public 

about energy issues and energy regulation. 
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Appendix E: Draft Work Plan  

Table 8: Draft Work Plan for Public Participation and Engagement Activities at the BCUC 

Goal Objective Action Timeframe 

1. Move to a 

more inclusive 

relationship with 

key stakeholders 

1.1 Make public 

participation and 

engagement a priority 

Strategic planning session to 

determine BCUC goals for 

public participation, 

engagement and 

communications activities 

and report 

2 weeks 

  Develop BCUC policy for 

public participation that 

clearly states expectations, 

roles and responsibilities for 

participation within the 

Commission.  

1 month 

 1.2 First Nations 

Engagement Plan 

Develop First Nations 

engagement plan including a 

series of community 

information workshops about 

the Commission 

Ongoing 

 1.2 Build competence and 

depth of capability at the 

Commission 

Conduct a skills inventory of 

ISD and assess future 

demands and the need for a 

communications and 

engagement coordinator 

2 weeks  

 1.3 Develop measures of  

effectiveness of public 

participation, engagement 

and communications 

activities 

Develop draft measures of 

effectiveness of public 

participation and 

communications activities.  

2 weeks 

  Distribute draft measures or 

conduct focus group(s) with 

Commission Staff and/or 

stakeholders for input.  

1 months  

  Share measures with other 

jurisdictions. 

Upon 

completion/ 

ongoing 

 1.4 Establish a „baseline‟  Develop and implement post-

hearing surveys. Based on 

similar surveys used by AUC, 

OEB and NEB. 

3 months 

  Procure Environics to conduct 

a stakeholder survey. This 

step is critical to determining 

existing barriers, areas in 

need of improvement, reach 

6 months 
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of publications and what the 

Commission does well.    

  Develop templates and 

compile useful data 

mentioned in Section  

1 month 

  Develop templates to monitor 

and report on activities 

arising from post-hearing and 

stakeholder surveys. 

2 weeks 

 1.5 Develop comprehensive 

communications and 

engagement plan 

Develop plan based on 

findings from stakeholder 

survey and post-hearing 

surveys. 

1 month – 

ongoing 

 1.6 Develop community 

outreach program for 

informing the public about 

the regulatory process, role 

of the Commission and 

information about 

participating in proceedings  

Develop outreach program for  

providing information,  

conducting workshops and 

other engagement activities  

1 month – 

ongoing 

  Develop new and strengthen 

existing partnerships target 

consumer associations, public 

interest groups, MLAs, 

residential groups and other 

associations and utilities 

Ongoing 

  Monitor and report on 

activities arising from input 

provided by stakeholder and 

participants‟ surveys 

Ongoing 

2. Build fairness 

in Commission 

proceedings 

2.1 Ensure participants have 

adequate and appropriate 

resources to participate 

effectively 

Develop role of process coach 

for each hearing team – in 

place of Commission Counsel 

3 weeks 

  Develop intervener package 

complete with intervener 

training module 

2 weeks 

  Update New User Guide and 

Participant’s Guide 

2 weeks 

  Revise About Us presentation 

and offer pre-hearing 

workshops and/or at 

consultations by utilities 

1 week 

  Develop process for key 

issues list and pilot process  

1 month 

 2.2 Develop process for 

evaluating and continually 

improving public hearing 

process 

Develop annual process for 

reviewing public hearing 

process  

1 month 

3. Increase the 3.1 Enhance Website by Create public participation 2 weeks 
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use of technology 

to further 

Commission 

objectives and 

become more 

efficient and 

effective 

making it easier to find 

important information  

section with one-stop access 

to intervener information, 

hearing process, guides, 

About Us presentation, 

intervener training module 

and informational pamphlets 

 3.2 Consider ways 

technology can improve the 

Commission‟s public 

participation processes 

Investigate technology 

solutions to making hearings 

more accessible for the public 

Ongoing 

  Investigate use of social 

media in other jurisdictions; 

assess how it can be used to 

inform the public  

Ongoing 
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