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ABSTRACT 

Criminal harassment became a criminal offence in Canada in 1993, in part to 

protect women who face increased risks of violence when leaving abusive relationships. 

This dissertation provides a critical socio-legal analysis of 526 criminal harassment court 

decisions reported in QuickLaw from 1993 to 2006. The research employs both 

quantitative and qualitative techniques through a critical and gendered lens and is best 

characterized as constructivist and inductive. Demographic data regarding offenders and 

victims, and characteristics of criminal harassment are compared with official data and 

other analogous studies. Three major themes emerged from the qualitative coding of the 

cases. The first theme shows that judicial interpretations of the credibility of both 

offenders and victims sometimes come down to: a contest between the accused and the 

victim; a “blaming” game; or a discussion of what is reasonable in the circumstances. A 

second theme concerns the role of the psy professions and risk assessment in criminal 

harassment sentencing decisions. The extant literature suggests that psy experts play a 

significant role in the cases. Analysis, however, found their role was minimal, yet judges 

sometimes make use of psy language in the absence of expert opinions and reports. 

The final theme examines the gendered construction of criminal harassment showing 

that offenders are sometimes characterized as unable to “let go” of a relationship, or will 

do anything to get their former intimates‟ attention. The offenders‟ behaviours escalate to 

criminal harassment perpetuating power and control issues that seem to be inevitable in 

abusive relationships. Judicial decisions are examined within a socio-legal context, 

including the constraints judges face given the adversarial system in which they operate. 

In contrast to much of the existing literature, the judicial decisions in this study show 
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encouraging results in that, for the most part, the judges appear to take criminal 

harassment seriously as evidenced by the sentences they impose. There is, however, a 

disjuncture between judicial decisions and policies designed to protect women from 

intimate violence. Until coordinated efforts resolve systemic and structural problems at a 

much earlier stage in the process, there will be no end to violence against women.  

Keywords: criminal harassment; stalking; socio-legal analysis; violence against 

women; intimate partner violence; judicial decision-making; risk assessment; gender; 

Canadian jurisprudence 
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CHAPTER ONE: INTRODUCTION 

On Good Friday,1 April 5, 1996 in Vernon, British Columbia, one of the most 

horrific mass murders in Canadian history occurred when Rajwar Gakhal and eight 

members of her family were shot and killed by one man, her estranged husband. At the 

end of it all, Gakhal turned the gun on himself. Similarly, on May 20, 2003, the very day 

that Sherry Heron obtained a court restraining order against her estranged husband 

Bryan Heron, a corrections officer, he walked into the hospital in Mission, British 

Columbia where she was a patient, and shot and killed both her and her mother. After a 

dramatic police chase, he shot and killed himself. On September 4, 2007, Peter Lee 

fatally wounded his estranged wife, Sunny Yong Sun Park, their child and her parents 

before killing himself. These graphic examples are symptoms of a much greater social 

problem: the inherent dangers faced by women who make conscious efforts to leave 

relationships when they are experiencing violence at the hands of their intimate 

partners.2 Unfortunately, the list grows and more women fleeing abusive relationships 

                                                           
1
  Notably Good Friday is a Christian term which likely has little significance to this family; 

however, this religious expression appears throughout the literature in discussions of this 
particular murder. This case is only one example of the transposition of “mainstream” 
concepts and traditions upon members of other cultures. 

2
  The language used to refer to incidents of violence between intimate partners has shifted over 

time. Initially such events were identified as occurring within a domestic setting and were 
restricted to legal unions between husbands and wives, where the wife was always the victim. 
Over time, terminology shifted to spousal assault, initially to “de-gender” the term, but it was 
later recognized that wives could also engage in violence towards their husbands. Today the 
term spouse has expanded to include common law and same sex relationships. Currently, the 
expression most frequently used is “intimate partner violence” which identifies the intimate 
relationship between involved individuals without any concern for the “legal” relationship 
between the parties. While the term “domestic violence” remains common in referring to 
intimate partner violence, it is based on the assumption that the violence occurs within the 
home. The term intimate partner violence is preferable in that violence between current and 
former intimates is not restricted to the domestic setting and can, in fact, occur between those 
who have not lived together.  
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will die at the hands of their abusers. While not all of these men commit suicide3 as in 

the above examples, it is an irrefutable fact that women who leave abusive men face an 

elevated risk of violence and even death. 

Incidents of violence against women are challenging to measure due to the 

private nature of these matters; as such, incidents tend to be under-reported to the 

police (Johnson, 2006, 16). One means of addressing these limitations involves the 

enlistment of victimization survey data collected every five years during the Statistics 

Canada General Social Survey (GSS). Although the overall rates of intimate partner 

violence vary between police and victimization data, with the latter consistently indicating 

that not all intimate violence is reported to police, both measures of spousal violence 

point towards a decline in spousal assault rates over the past decade. Between 1998 

and 2006, police-reported rates of spousal violence as a proportion of all violent crime 

declined from 22% to 19% (Bressan, 2008, 14). The GSS victimization survey shows 

that rates of spousal violence dropped from 12% in 1993 to 8% in 1999 and 7% in 2004 

(Johnson, 2006, 16). In spite of a decrease from 28% to 21% in the per capita number of 

women experiencing violence from an ex-partner, between 1999 and 2004 ex-spouses 

reported higher rates of violence in comparison to current spouses (Johnson, 2006, 18).  

While it is sometimes assumed that separation and divorce end the risk of 

violence for women leaving relationships, in fact, quite the opposite is true. In Canada in 

1999, of those who reported post-separation contact with an ex-partner, approximately 

437,000 women (28%) and 259,000 men (22%) reported some type of violence 

                                                           
3
  Men are, however, more likely than women to commit suicide following homicide. “Between 

1974 and 2000, 28% of male perpetrators and 3% of female perpetrators took their lives 
following an incident of spousal homicide (564 men and 15 women) (Savoie, 2003, 8). 
Between 1991 and 2000, 51% of men who were separated from marital partners, 37% of men 
who were married, and 14% of boyfriends, committed suicide following the homicide (Bunge, 
2002, 7). Between 1997 and 2005, 26% of spousal homicides ended with the accused‟s 
suicide following the homicide (Aston, 2007, 16). 
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perpetrated by their ex-partner, either while cohabiting or post-separation (Johnson & 

Hotton, 2002, 31).4 Almost two in five respondents reported that the violence did not 

begin until after separation, while almost one quarter reported that the violence became 

more severe post-separation (Johnson & Hotton, 2002, 31). Likewise, Statistics Canada 

data collected between 1995 and 2005 show that 26% of those who attempted or 

committed a spousal homicide had a history of police contact for spousal abuse 

(Ogrodnik, 2007, 11). These statistics remind us that it is not uncommon for the violence 

to begin after the relationship ends. It may also be the case that the violence was not 

reported to the police earlier as the GSS continues to show large unreported rates of 

spousal violence (Ogrodnik, 2007, 11). 

Although more than one-third of those reporting violence after separation were 

male, there are some notable differences between the experiences of men and women 

regarding the severity of the violence: 60% of women who experienced post-separation 

violence sustained physical injury during these violent encounters and one-quarter 

received medical treatment for their injuries (Johnson & Hotton, 2002, 32, 41). In 

contrast, only one-fifth of male victims of post-separation violence reported injury. As the 

number of men receiving medical treatment for these injuries was “too small to produce 

a statistically reliable estimate,” these numbers are not even reported (Johnson & 

Hotton, 2002, 32). A further disproportionate finding between women and men is that 

59% of women recount fearing for their lives compared with 17% of men (Johnson & 

Hotton, 2002, 32). The figures nonetheless go against the stereotype that women are 

the exclusive victims of such violence. 

                                                           
4
  These data are based on the 1999 and 2004 General Social Surveys conducted by Statistics 

Canada. Only individuals who reported contact with an ex-partner in the preceding five years 
were asked whether violence occurred while cohabiting or post-separation.  
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In 1990, on average, two women in Canada were killed by their male partners 

each week (British Columbia Ministry of Attorney General, 2000, 2). Between 1974 and 

2000, of the almost 2,600 spousal homicides recorded in Canada, more than three-

quarters were committed against women (Bunge, 2002, 3). Further, in the ten-year span 

from 1991 to 1999, 38.7 women per million were killed by their estranged partners, 26.4 

women per million were killed by their current common-law partners, and 4.5 women per 

million were killed by current husbands5 (Hotton, 2001, 6-7).6  

Although the overall spousal homicide rate dropped between 1974 and 2000, the 

rate increased by 25% in 2001 with a subsequent minimal decrease in 2002 of 3% 

(Savoie, 2003, 8). Moreover, from 1991 to 2000, the percentage of spousal homicides 

that included a history of domestic violence increased from 53% to 67%, and the 

accused had a prior criminal record in 53%7 of spousal homicides (Bunge, 2002, 6).8 In 

2004, “59% of homicides against women by their male partners and 70% of homicides 

against men by their female partners” included a history of intimate partner violence9 

(Johnson, 2006, 23).  

Even more alarming, ex-marital partners are found responsible for 38% of all 

homicides against women, compared with only 2% of homicides against men (Hotton, 

2001, 6). Even though the most recent Statistics Canada data indicate that spousal 

homicides have been declining since the 1970s, women remain between three and five 

                                                           
5
  The opposite is true for men. During the same ten year period, “an average of 11.5 men per 

million were killed by a current common-law partner between 1991 and 1999, five times the 
rate for separated men” (Hotton, 2001, 7). 

6
  Rates are calculated per million couples (Hotton, 2001, 6). 

7
  This figure ranges between 42% and 62% over this ten year period (Bunge, 2000, p 6). 

8
  Spousal homicides refer to all homicides where the perpetrator and victim are identified as 

legally married or living in common-law relationships, separated, or divorced, excluding same-
sex couples. Same-sex couples are not included because comparable census data are not 
available (Beattie, 2009, 13). 

9
  These findings support research that indicates the frequent escalation of intimate partner 

violence after separation.  
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times more likely than men to be killed by a spouse or former spouse (Beattie, 2009, 12-

13; Ogrodnik, 2009, 39). In 2008, there were 62 spousal homicides in Canada: 45 of the 

victims were women while 17 were men (Beattie, 2009, 13). Of the 45 female victims, 

almost one-third (13 or 29%) were killed by a former spouse compared to one male 

killed by a former spouse. An additional 27 homicides were committed by a current or 

former boyfriend/girlfriend or intimate partner10 (Beattie, 2009, 13).  

There are a number of reasons cited in Statistics Canada research for the 

declining rates of spousal homicides including “the changing nature of intimate 

relationships, increasing gender equality, legislative changes, policy and procedural 

changes such as specialized domestic violence courts, training of criminal justice 

personnel and increasing availability of resources for victims” (Bunge, 2002, 1). Although 

governments claim to be providing assistance to victims of intimate partner violence, in 

reality, there is also considerable evidence that government support for services aimed 

at women who experience intimate partner violence has been decreasing in past 

years.11 Reductions in frontline services might also result in a decline in reported 

violence and may not necessarily reflect a decrease in actual violence. Despite 

appearances there is little doubt that women in abusive relationships face an elevated 

risk of more serious violence should they leave the relationship.  

As previously noted, horrific violence including the deaths of women and their 

families may result when women leave abusive relationships (Johnson & Hotton, 2002, 

                                                           
10

  Data are not available regarding the gender breakdown of homicides between those in 
(former) intimate relationships who had not cohabited.  

11
  For example, in 2007, the federal government under Conservative leader Stephen Harper cut 

funding to the National Association of Women and the Law, a non-profit legal reform 
organization operating since 1974, committed to strengthening laws dealing with violence 
against women, improving family law and ensuring women‟s equality. The total cost of federal 
support for the organization was $300,000 and funding was cut at a time when the 
government had a 13 billion dollar surplus (Whittington, 2007, as cited in DeKeseredy, 2009, 
314). These figures hardly speak to a government that is committed to providing resources for 
women who experience violence.  
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33). Further, there is evidence that in many instances abuse may not begin until after the 

couple is separated. It is not uncommon for women to be criminally harassed or 

“stalked” by their estranged partner upon leaving a relationship.12 Since the 

implementation of criminal harassment legislation, consideration of the nature and extent 

of these activities “has become an integral component in the study of intimate partner or 

spousal violence” (Brzozowski, 2004, 9). 

The Social Context of Criminal Harassment 

Not without controversy,13 in Canada, criminal harassment became a criminal 

offence in 1993 in part as a response to increased awareness regarding the risks 

women face when leaving abusive relationships.14 Section 264 of the Criminal Code of 

Canada criminalized activities that include: repeated following; repeated communication, 

besetting or watching, and threatening persons or their family. These behaviours must 

cause the victims “reasonably, in all of the circumstances, to fear for their safety or the 

safety of anyone known to them.” 

An analysis of criminal harassment, however, must extend beyond official 

characterizations of the offence and consider the context in which these behaviours 

occur. Violence against women is more than a legal problem to be resolved through 

legal responses. Rather, intimate partner violence reflects pervasive social inequalities, 

                                                           
12

  The term “stalking” is commonly used to refer to the behaviours known as criminal 
harassment. Stalking implies that the “victim,” usually a woman, is “hunted as prey” (Cairns 
Way, 1994, 387). The concept thus exemplifies the gendered elements inherent in this 
offence. It is also a phenomenon that appears to be linked to heterosexual relationships. One 
of the difficulties with the term “criminal harassment” is that it is often misunderstood as a 
minor activity that is more of a nuisance than a crime. Further, it is frequently confused with 
sexual harassment, another serious transgression, but one that generally consists of different 
types of behaviours. As sexual harassment escalates in severity, it may move into the realm 
of criminal harassment or assault. 

13
  The controversies surrounding the implementation of criminal harassment legislation are 

discussed in Chapter 2.  
14

  See, among others, AuCoin (2006), Brzozowski (2004), Cairns Way (1994), Gill & Brockman 
(1996), Hackett (2000), Hotton (2001), and Kong (1996). 
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distinguished by sexism, patriarchy15 and chivalry. Although this dissertation is a socio-

legal analysis of criminal harassment cases, I acknowledge the position of harassing 

behaviours within the broader context.  

One encouraging component in Canada‟s criminal harassment legislation is that 

legislators16 appeared to recognize the crime as a part of the violence against women 

continuum, a term first coined by Liz Kelly in 1988 (Marchbank & Letherby, 2007, 272). 

Violence against women is not restricted to physical harm; rather, it is interconnected, 

grounded in gender inequality, rooted in the sexualisation of women‟s bodies, and 

intricately linked to the exercise of power and control over women (Kelly, 1988). The 

continuum of violence ranges from fear of victimization that often changes women‟s 

behaviours, to harassment, serious physical harm and even death (Marchbank & 

Letherby, 2007, 272-273). Violence also includes “demeaning media portrayals of 

women, sexist jokes, verbal slurs... and the daily reminders women receive of their 

lesser status in the workplace (male bosses, female secretaries)” (Leidig, 1992, 149). 

Kelly (1988) goes on to define sexual violence as 

Any physical, visual or sexual act that is experienced by the woman or 
girl, at the time or later, as a threat, invasion or assault, that has the effect 
of hurting her or degrading her and/or takes away her ability to control 
intimate contact. (Kelly, 1988, 41) 

Marchbank and Letherby (2007) emphasize that violence also includes actions that are 

not overtly sexual in nature including those that are rooted in racism, homophobia, and 

other prejudices (273).  

                                                           
15

  According to many feminist authors, patriarchy is a key concept in understanding women‟s 
oppression as part of a “social and political system in which men control, and have power 
over, women” (Kelly, 1988, 20). 

16
  The continuum of violence against women was mentioned in the discourse prior to 

implementing the legislation and also appears in BC's Violence Against Women in 
Relationship policies. See British Columbia Ministry of Attorney General (2004, 4). 
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Much of the current research on criminal harassment in Canada (and elsewhere) 

focuses on the psychological attributes of the perpetrator, the nature and incidence of 

the phenomenon, or police responses to stalking, especially in relation to intimate 

partner violence. Even when the authors attend to intimate violence, their discourse is 

often couched in psychological terms without consideration of the larger political and 

systemic contexts in which intimate violence occurs. Other studies focus either on official 

police data that rely on victim reports of violence (Hackett, 2000; Kong, 1996) or on 

victimization data reported in the GSS (AuCoin, 2005; Beattie, 2003; Johnson, 2006) 

Early legal analysis of criminal harassment focussed primarily on the 

development of the legislation (Cairns Way, 1994; Kamir, 2001; Manitoba Law Reform 

Commission, 1997a). Little attention has been paid to judicial characterizations of 

relationship dynamics and criminal harassment between former intimates. Two important 

exceptions are Grant, Bone and Grant‟s (2003) case law analysis to determine if judicial 

interpretations of the new offence answered substantive concerns raised before its 

implementation, and Crocker‟s (2008) study which specifically considers the 

effectiveness of law reform initiatives using criminal harassment case law found in 

QuickLaw between 2001 and 2003. This dissertation also offers insights into some of 

these less explored issues through a content and discourse analysis of all Canadian 

criminal harassment cases available in QuickLaw from 1993 to 2006.  

Psychological analyses and legal responses, however, form only part of an 

understanding of this issue. The related literature (AuCoin, 2005; Crocker, 2008; Gill & 

Brockman, 1996; Grant, Bone, & Grant, 2003; Hackett, 2000; Hotton, 2001; Jordan, 

Logan, Walker, & Nigoff, 2003; Kong, 1996) also considers the nature of relationships 

between targets and harassers: most frequently, the relationship is cited as one between 

intimates or former intimates (50 to 70%), with relationships between acquaintances and 
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strangers making up the balance. In the overwhelming majority (80 to 90%) of incidents, 

the harasser is male and the target is female. Further, research indicates that as the 

nature and seriousness of physical or sexual abuse in an intimate relationship increase, 

so does the gravity of emotional abuse and controlling behaviour. As previously noted, 

the end of relationships exacerbates these perils: separation is a significant risk factor.  

Given that criminal harassment is frequently preceded by a history of spousal 

assault (AuCoin, 2005; Crocker, 2008; Grant, et al., 2003; Hotton, 2001; Johnson, 2006) 

and that women who leave abusive men face an elevated risk of murder or violence 

(AuCoin, 2005; Bunge, 2002; Grant, et al., 2003; Sev'er, 2002), it is critical to investigate 

responses to criminal harassment that extend beyond legal analysis to the more 

complex sociological and gendered factors that appear in the discourse. My analysis of 

judicial responses to criminal harassment goes beyond a legal perspective to include 

these sociological and gendered factors.  

Approaching the Research 

This dissertation offers a critical socio-legal analysis of official judicial responses 

to criminal harassment in Canada from the introduction of the legislation in 1993 through 

to 2006. Since criminal harassment legislation in Canada is still relatively new, its 

interpretation by the courts is important both in defining its scope and in assessing its 

impact and usefulness in protecting those experiencing criminal harassment. I examine 

these issues so as to enhance our understanding of criminal harassment in Canada and 

to contribute to both policy and academic debates. First, this dissertation adds to the 

currently sparse research and socio-legal discussions related to this issue, through an 

examination of the content of criminal harassment cases between former intimates and 

the exploration of emergent themes and constructs. Second, and uniquely, my research 

yields a comprehensive empirical foundation in order to offer recommendations 
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regarding provincial and territorial policies that address intimate partner violence. 

Research and analyses frequently indicate that policies may be developed with the best 

of intentions but may result in a bevy of unintended consequences.17 Given the potential 

for policy implementation to have unforeseen effects, my dissertation also examines the 

content of the legal cases regarding criminal harassment between former intimates, not 

only exploring the emerging themes and constructs, but also incorporating a discussion 

about how the outcomes of the cases reflect, or do not reflect, the intent of the policy 

makers.  

The policies that apply to this dissertation exist at two levels: the federal 

legislative level, which criminalizes harassing behaviours; and the provincial and 

territorial levels, which have Violence Against Women In Relationships (VAWIR) policies 

specific to the enforcement of that legislation. These provincial and territorial policies are 

traditionally aimed at criminal justice personnel (police, the Crown and corrections) to 

ensure consistency in response and to demonstrate the importance of this issue. At one 

time, VAWIR policies required mandatory arrest when intervening in incidents of intimate 

partner violence and “no drop” prosecution policies.  

For example, in May 2003, the British Columbia Provincial Government 

implemented a significant shift in Crown counsel‟s spousal assault policy.18 In the 

                                                           
17

  See for example, Dunn (1993), Nagel (1983); Pollitt, Harrison, Hunter & Gordon (1990); 
Stanko (1990); and Wolfgang (1982) among others. 

18
  The first VAWIR policy in British Columbia was implemented in 1984 to ensure more 

consistent criminal justice system responses to violence against women in relationships 
(British Columbia Ministry of Attorney General Police Services Division, 1999, iv). The initial 
British Columbia Government policy was known as the Wife Assault Policy. The policy has 
undergone several transformations since that time with revisions occurring in 1986 and again 
in 1993 when it was renamed the Violence Against Women in Relationships (VAWIR) policy. It 
was revised again in 1996, following legislative changes and the creation of the criminal 
offence of criminal harassment in 1993. At this time, criminal harassment was specifically 
identified as falling within the purview of VAWIR policies. As noted below, the current BC 
VAWIR policy represents a shift away from the initial policies that reflected an emphasis on 
mandatory arrest and no drop prosecutions. The current policy now focuses on “substantial 
likelihood of conviction,” “public interest,” and “risk assessment.” In addition, contrary to 
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VAWIR policy of 2000, prosecutors were strongly encouraged to approve charges in 

virtually all spousal assault cases provided there was “a substantial likelihood of 

conviction.” Concerns regarding public interest were addressed as follows: 

Given the incidence of violence against women in relationships in 
Canada, the prosecution of such offences is almost invariably in the 
public interest. The decision to charge or continue the prosecution shall 
not be governed by the wishes of the victim. Crown counsel should 
consider charges in such cases, even if the nature of the offence is minor. 
(British Columbia Ministry of Attorney General, 2000, 13) 

Further, the document included an introduction that emphasized the seriousness of 

intimate partner violence and provided details regarding appropriate responses to 

victims and referrals to victim services.  

The revised policy of 2003 appears to be a “watered-down” version of a neo-

liberal government‟s response to intimate violence, which was strongly critiqued by 

feminist organizations working with women who experienced intimate partner violence.19 

The May 2003 policy states: 

 [t]he charge assessment policy requires the Crown Counsel to examine 
the case at each stage of the prosecution and decide whether there is a 
substantial likelihood of conviction and, if so, whether prosecution is 
required in the public interest. This cannot be determined solely by the 
victim‟s wishes. (British Columbia Ministry of Attorney General, 2003, 1) 

The document also encourages the use of alternative measures “where a review of the 

risk factors... indicates a low risk of future violence and the offence is not of a serious 

nature” (British Columbia Ministry of Attorney General, 2003, 1). This shift is in sharp 

contrast to the previous policy which dictated that all components of BC‟s criminal justice 

system were required to treat matters of spousal assault as serious (British Columbia 

                                                                                                                                                                             

previous VAWIR policies, the use of alternate measures is now supported (British Columbia 
Ministry of Attorney General, 2004). 

19
  There is considerable debate regarding the role of mandatory arrest and no drop prosecution 

policies as well as discussion regarding appropriate government responses and funding. See, 
for example, Hankivsky & Varcoe (2007), Kachuk (1998), Morrow, Hankivsky, & Varcoe 
(2004), Pacey (2002), and Rigakos & Bonnycastle (1998).  
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Ministry of Attorney General, 2000). The current20 policy requires that police officers 

evaluate potential safety concerns for the victim using specified risk assessment21 tools 

that examine the likelihood of re-offending prior to releasing an accused.22 As discussed 

in Chapter 3, the development of such tools has become an “industry” of sorts. In 

spousal assault cases, the police are also expected to “flag” files that indicate risk 

factors and to recommend that prosecutors seek a detention order when risk factors 

appear in combination (British Columbia Ministry of Attorney General, 2004). Moreover, 

the Crown is also required to review “risk” before diverting a case involving intimate 

violence (British Columbia Ministry of Attorney General, 2003). These policy changes 

represent a substantial shift from previous policies. Similar changes are also evident in 

other Canadian provinces and territories. The emphases on risk assessment tools as 

well as the discourse of risk are particularly relevant to this dissertation.  

The prevalence of criminal harassment between former intimate partners led to 

its inclusion in many provincial and territorial VAWIR policies. As such, judicial 

responses to criminal harassment become one means of examining the practical 

application of policies aimed to protect those who experience intimate violence. As 

                                                           
20

  Although the VAWIR policy for the Crown was revised in May 2003, the overarching policy 
that includes the police, corrections and victim services was updated in March 2004. 

21
  Risk assessment refers to an appraisal of the likelihood that an accused will reoffend. Since 

the 1990s, considerations of future risk have become an important component of the criminal 
justice system, especially at release (either pre-trial or parole) and sentencing stages. More 
recently, risk assessments have moved from clinical models to actuarial (statistical) models of 
predicting future dangerousness. One result is a myriad of risk assessment tools; these tools 
are accompanied by considerable critique. See, for example, Brown and Pratt (2000), Castel 
(1991), Faubert (2003), Feeley and Simon (1992, 1994), Silver and Chow-Martin (2002), 
Silver and Miller (2002). 

22
  Subsequent to the changed BC VAWIR policy, the BC Ministry of Public Safety and Solicitor 

General produced police training guidelines for the release of accused who are charged with a 
form of violence against women in relationships (See Spousal Assault Victim Support 
Program Division, 2005a; 2005b; Victim Services and Community Programs Division, 2005). 
These guidelines indicate the police must use the B-SAFER Risk Assessment Tool developed 
by P.R. Kropp, S.D. Hart, H. Belfrage, C.D. Webster, and D. Eaves. A sample of the form is 
found in BC‟s Police Training Guide: Police Release on a Promise to Appear with an 
Undertaking in Violence against Women in Relationships Cases at pages 25-28. Strategies for 
the Development of a Risk Management Plan are found at page 29 (Spousal Assault Victim 
Support Program Division, 2005b).  
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previously stated, there is often disjuncture between policy and practice. Accordingly, 

throughout this dissertation I consider how the outcomes of the cases reflect, or do not 

reflect, the intent23 of government in passing criminal harassment legislation.  

My dissertation considers judicial decisions from a variety of standpoints. Judges 

do not operate in a vacuum and, therefore, it is important to examine their decisions 

within the broader political, systemic and structural contexts that influence decision-

making processes. In addition, judges operate within an adversarial system, with legal 

and structural constraints. Some argue that in order for laws to be effective and 

legitimate, they must reflect social attitudes and require social support;24 however, 

literature examining social attitudes towards intimate partner violence is inconsistent. 

Although it appears that the public is certainly more aware of the issues and 

complexities of intimate partner violence, there is some conflicting evidence regarding 

the unacceptability of this behaviour and debate about appropriate responses. In this 

dissertation, I also explore these contradictions and discrepancies in my effort to better 

understand the criminal harassment cases under scrutiny. Moreover, using a gendered 

lens I consider the decisions involving former intimate partners against the backdrop of 

current policies aimed to protect women from violence in relationships.  

Dissertation Organization 

Chapter 1 identifies the nature and scope of the problem of criminal harassment 

as it relates to violence against women and establishes the rationale for this socio-legal 

analysis of criminal harassment case law. Chapter 2 begins with a discussion of the 

construction of criminal harassment which is followed by a review of the implementation 

                                                           
23

  Details regarding government intentions in passing the legislation are presented in Chapter 2.  
24

  For example, the prohibition of substance use has proved to be ineffective in curbing or 
reducing the consumption of illicit substances, in part because prohibition no longer reflects 
current social attitudes regarding certain illicit substances (especially, marijuana use). See for 
example, Boyd (1991), Reuter (1992) and Sneiderman (1999). 
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of Canadian criminal harassment legislation and legal interpretations of the law. The 

chapter then presents highlights from studies of criminal harassment which focus on 

Canadian literature and examines the nature and characteristics of criminal harassment, 

typologies of stalking, and the impact of harassment on victims.  

Chapter 3 contextualizes the research and establishes the frameworks that 

influence the research process, including judicial decision-making, the role of policy, and 

feminist legal approaches to the research. I provide a discussion of the links between 

these components and their application to the data. In addition, I introduce the roles of 

the psy professions, risk assessment and actuarial justice within the social sciences, 

which are important in the analysis of criminal harassment case law. 

Chapter 4 describes the methodologies employed during the research process, 

the specific content analysis techniques used, and a detailed discussion of my research 

decisions and their implications for the analysis. This chapter also conveys information 

about the research site, data set, data management, coding schemes, the identification 

of patterns and themes, and the analytical processes engaged in during the research. 

Chapter 5, the first of the four data chapters, provides case details (such as type 

of case, geographic location and level of court), demographics of the accused and 

victims, descriptions of the criminal harassment activities involved, and case outcomes. 

In presenting an overall summary of the descriptive data gleaned from the criminal 

harassment cases, I compare my findings with official data and other Canadian studies 

when similar data are available.  

Chapters 6 through 8 set out the qualitative themes emerging from the data. 

Chapter 6 explores issues of credibility as they appear in the cases with a focus on 

conflicting evidence and judicial interpretations of behaviours that sometimes result in 

blaming one party or the other in a disproportionate and seemingly inappropriate way. In 
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addition, I engage in a discussion of the criteria judges use in assessing credibility and 

consider the role emotions play in the courtroom, as well as their impact on judicial 

assessments of witness veracity. 

Chapter 7 begins with a discussion of the purposes of sentencing and 

subsequently explores the role of psy professionals and risk assessment as presented in 

sentencing hearings. I examine the influence of actuarial justice and the role of 

prediction in passing sentences and consider the related issues of public and victim 

safety.  

In Chapter 8, I further examine the role of psy experts (or not) in the sentencing 

process and explore the use of psy language, often in the absence of expert evidence, 

to support the “judicial” diagnosis. This discussion, however, shifts to an examination of 

constructions of gender that appear within the cases and considers the romanticization 

of pursuit, gender roles and stereotypes that appear in the cases. In addition, I provide a 

discussion of the few cases in the data set where women stalk men.  

Chapter 9 addresses the implications of the research, provides an overall 

assessment of how the research fits with what is already known about criminal 

harassment and considers future research initiatives based on the findings. In addition, 

this chapter presents recommendations for policy makers, based on the analysis of 

criminal harassment case law and VAWIR policies that are designed to keep women 

safe after they leave their partners.  
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CHAPTER TWO: THE CONSTRUCTION OF CRIMINAL 
HARASSMENT 

Just as criminal harassment gained importance to Canadian legislators during 

the 1990s, a review of the literature shows that similar attention to the stalking 

phenomenon emerged in the social sciences on an international level. In fact, Spitzberg 

& Cupach‟s (2007) meta-analysis of stalking studies found 175 studies for inclusion in 

their data set. The number of studies located demonstrates that criminal harassment 

gained the attention of researchers worldwide, perhaps in response to media attention it 

received and the haste with which legislators enacted criminal harassment and anti-

stalking legislation. In this chapter, I review the literature on criminal harassment and 

follow with a discussion of the somewhat controversial implementation of criminal 

harassment legislation. 

Typical characterizations of stalking, especially in the media, present images of 

mentally ill “crazed stalkers” who target celebrities (Spitzberg & Cupach, 2007, 79). 

Reports of Canadian singer Anne Murray‟s 21 years of being stalked by a fan who 

“bombarded her with thousands of phone calls, letters, and gifts” (Anand, 2001, 404) or 

the highly publicized stalking and murder of American actress Rebecca Schaeffer by a 

“disordered” fan (Mullen, Pathé, & Purcell, 2001, 11) quickly come to mind. Further, 

popular films like Fatal Attraction, where Glenn Close‟s “crazed” character stalks and 

nearly kills the object of her obsession, perpetuate notions that stalkers are mentally 

disordered individuals, obsessed and unable to control their actions (Anand, 2001, 412; 

Mullen, et al., 2001, 406-407). Such images can also be found in song, as exemplified 

by the title of this dissertation “I‟ll be watching you,” from Every Breath You Take by the 
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Police (Anand, 2001, 411-412; Kamir, 2001). However, these characterizations of 

stalkers and criminal harassment are far from accurate. The reality is that criminal 

harassment is a crime of control and power that typically involves an estranged male 

intimate partner who stalks his female ex-partner because he is unable to let go of the 

relationship or accept that she has moved on without him (Albrecht, 2001, 86; Davis & 

Chipman, 2001, 12; Mechanic, Weaver, & Resick, 2002, 63).  

It is also true, however, that some stalkers are strangers seeking romantic 

relationships. Undoubtedly, there is overlap between stalking and “unwanted pursuit of 

intimacy” or what some researchers refer to as “obsessive relational intrusion” (Cupach 

& Spitzberg, 2004; Spitzberg & Cupach, 2001; 2007). In fact, some scholars use the 

term “unwanted pursuit behaviours” rather than stalking or criminal harassment to 

differentiate between behaviours that occur either at the beginning of consensual 

romantic relationships (most often between strangers or acquaintances) or after 

consensual relationships end and other forms of stalking (Langhinrichsen-Rohling, 

Palarea, Cohen, & Rohling, 2002, 212).  

As discussed below, there is no doubt that harassment was criminalized, at least 

in Canada, to protect women from the dangers they often face when leaving a 

relationship. However, tensions between law and patriarchy and questions about the 

law‟s ability to address violence against women remain: “[h]istorically, to varying 

degrees, societal standards, cultural dictates and law have both tacitly and explicitly 

encouraged male dominance over women” (Minaker, 2001, 76). To further complicate 

these concerns, misleading media images of criminal harassment through an over-

representation of “unusual” cases ignore the primary underlying reasons that stalking 
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exists. Romantic notions of courtship25 are social constructions that suggest pursuit is 

flattering and further, that it may even be required to „capture‟ the “object of one‟s 

affections.” In addition, it appears there are specific gendered expectations to fulfill, at 

least from the “male heterosexual perspective,” which assumes  

... men are the natural pursuers of women, who [sic] they regard as 
passive objects of desire. The infallibility of male romantic persistence is 
emphasized and the autonomy of women concerning the choice of their 
sexual partners is ignored. (Anand, 2001, 410) 

Moreover, as Lee (1998) notes, a myriad of “how-to” manuals26 are available that 

encourage women to “play hard to get,” which reinforces traditional notions that women 

must allow men to “pursue” them, while remaining mysterious and secretive so that the 

suitor remains interested (399). The underlying messages these books send to the 

reader cannot be ignored.  

In the beginning, you must love first without reciprocation. This fulfills the 
unconditional aspect of love that others need so desperately yet are 
powerless to obtain on their own... You will be loved... because you loved 
that person first. (McKnight and Phillips (1993, 33) as cited in Lee, 1998, 
397) 

Evidence of the influence of these conceptions of “romance” and “courtship” appears in 

some of the academic literature that discusses stalking and is also seen in some of the 

judicial decisions considered in this dissertation.  

                                                           
25

  For an interesting discussion of the romanticization of stalking in literature, film and song, see 
Anand (2001, 409-414). Lee (1998) also provides an in-depth examination of some of the 
historical representations of stalking in literature (389-403). 

26
  Examples include Thomas W. McKnight and Robert H. Phillips‟ Love Tactics: How to Win the 

One You Want (2002) and a series of books written by Ellen Fein and Sherrie Schneider 
which provide women with all they need to know about how to “keep” a man interested. Their 
initial best-selling book, The Rules: Time-tested Secrets for Capturing the Heart of Mr. Right 
(1996), was so successful there is now a complete series: The Rules II (More Rules to Live 
and Love by); All The Rules; The Rules for Marriage (Time-Tested Secrets for Making Your 
Marriage Work), The Rules for Online Dating (Capturing the Heart of Mr. Right in 
Cyberspace), and The Rules Dating Journal. Each book appears to perpetuate notions of 
keeping a man guessing to keep him interested.  
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Along with representations of the stalker as a “crazed” mentally disordered 

individual, as well as the gendered notions of courtship and criminal harassment, an 

additional image materializes in the literature. Crocker (2008) identifies two types of men 

that emerge from her analysis of judicial decisions on criminal harassment. The 

“abnormality” of the “normal” or “nice guys” can be attributed to their lack of coping skills: 

once their relationships end, they begin stalking their ex-partners.27 He is most often 

portrayed as “an ordinary fellow who snaps under the pressure of a relationship gone 

wrong. The overall impression is that they are not bad people” (Crocker, 2008, 106). 

Moreover, this portrayal of the former intimate stalker as normal in all other aspects of 

his life seems to excuse his behaviour and further suggests that “bad reactions” are 

understandable, and even to be expected. The other group Crocker identifies in the 

cases are the “...abnormal men who stalk strangers or other non-intimates in apparently 

irrational ways” (Crocker, 2008, 106). 

Criminalizing Harassment: The Controversy 

Beginning in the 1990s, a dramatic increase in the criminalization of harassment 

occurred in North America, Australia, New Zealand, and parts of Europe. Regardless of 

legislative intent (in some instances, the purpose of the legislation was to protect women 

from their estranged partners, while in others it was to protect celebrities from crazed 

fans), governments responded to the phenomenon of “stalking” with a sense of urgency. 

Cairns Way (1994) provides a useful discussion of the “unparalleled” speed with which 

the law was passed. In Canada, „stalking‟ legislation first appeared on the Conservative 

federal government agenda in January 1993; on August 1, 1993, section 264 was 

enacted (Cairns Way, 1994, 380). Similarly, within four years of California‟s 1990 

                                                           
27

  Given the above discussion of courtship practices, this behaviour may not actually be as 
abnormal as portrayed in decisions examined by Crocker. 
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enactment of “anti-stalking” legislation, similar laws had been drafted or were already 

implemented in at least 48 American states and the District of Columbia (McAnaney, 

Curliss, & Abeyta-Price, 1993, 882; Sheridan & Davies, 2001a, 103; Sinwelski & Vinton, 

2001, 48). England and Wales passed the Harassment Act in 1997 (Sheridan & Davies, 

2001b, 4). Queensland enacted Australia‟s first anti-stalking law in 1993 with similar 

legislation quickly passing throughout the country, and New Zealand enacted its first 

anti-harassment law in 1997 (Mullen, et al., 2001, 10; Sheridan & Davies, 2001a, 103). 

As previously noted, in 1993, Canadian legislation prohibiting criminal 

harassment was implemented in response to a number of highly publicized cases where 

women had been harassed and killed by their estranged partners (Gill & Brockman, 

1996; Kong, 1996). According to politicians, section 264 of the Criminal Code of 

Canada28 sought to better protect those who were “stalked,” without the legal 

requirement that the accused intended to harass or cause fear for the “victim.”29 

Charges could now be laid when there was evidence that the actions of the accused 

caused victims to fear for their safety or the safety of anyone known to them. Unlike 

other jurisdictions, Canadian legislators specified that their intention was to address 

issues of violence against women, and especially those leaving abusive relationships 

who were subsequently harassed by their estranged partner. In fact, discussions in the 

House of Commons indicate that the government‟s primary goals in implementing 

                                                           
28

  The legislation is provided in the next section. 
29

  I continue to struggle with finding an appropriate term to refer to those who experience 
criminal harassment. Although the literature regarding intimate violence has shifted and refers 
to women as “survivors” rather than “victims,” I am not comfortable with this designation. The 
fact remains that individuals who experience violence in relationships do not always “survive.” 
At the same time, the term “victim” does not accurately reflect the status of many women who 
„“survive” intimate violence. Many of the cases use “complainant” which also has a negative 
connotation. When speaking directly to the cases, when the accused is acquitted or if the 
outcome of the case is undetermined, I use the terms accused and complainant. In cases 
where the accused was convicted, I use the terms offender and victim. When not speaking 
directly to the cases, in the absence of a satisfactory alternative, I reluctantly use the terms 
“victim” and “complainant” interchangeably throughout this dissertation.  
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criminal harassment legislation were to increase the safety of women in or leaving 

violent relationships by protecting those who become the “stalking victims” of their 

estranged partners (Crocker, 2008, 88; Gill & Brockman, 1996, 1).  

The implementation of criminal harassment, however, was not without its 

critiques. Feminist legal scholars, in particular, express concerns that criminalization is 

not necessarily the best means of addressing violence against women. As Cairns Way 

points out, in its first phase, attention to stalking began as a media-initiated moral panic 

which was very quickly politicized on an international level and, subsequently, 

criminalized almost overnight (1994). In Canada and elsewhere, stalking was portrayed 

in the media as “an extreme example of male aggressiveness, while at the same time 

emphasizing female vulnerability” (Cairns Way, 1994, 379). Further, media accounts 

highlighted “the inability, ineffectiveness or failure of the law to respond to the 

victimization” (Cairns Way, 1994, 385). In the second phase, “public outrage” fuelled by 

media attention to what was presented as a new form of violence against women 

ensued. The problem was quickly politicized with the public demanding a government 

response (Cairns Way, 1994, 388-393). During this stage, governments proposed 

criminalizing harassment but, in doing so, they failed to listen to the very people the new 

laws were supposed to protect. Arguments put forth by women‟s groups in response to 

the proposed law were virtually ignored. In the final phase, harassment was criminalized. 

The legislation itself raised a series of substantive issues regarding the omission of a 

gender-specific and equality-specific preamble to contextualize the intent of the 

legislators (Cairns Way, 1994, 394-398). Despite rhetoric that indicated criminal 

harassment was primarily a form of violence against women, the wording of the new law 

neutralized the problem. According to Cairns Way (1994), the end result was the 

criminalization of stalking by a Conservative government nearing the end of its 
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mandate.30 It gave the impression the outgoing government was concerned about issues 

of violence against women. Instead, 

Canadian women ended up, through a process characterized by non-
inclusion and non-responsiveness, with a new piece of criminal law, 
uncertain in impact and rooted in a failure to appreciate and acknowledge 
the systemic nature of violence against women. (Cairns Way, 1994, 400) 

Criminal Harassment Legislation 

Criminal harassment legislation is set out in section 264 of the Criminal Code as 

follows:  

(1) No person shall, without lawful authority and knowing that another person is 
harassed or recklessly as to whether the other is harassed, engage in 
conduct referred to in subsection (2) that causes that other person 
reasonably, in all the circumstances, to fear for their safety or the safety of 
anyone known to them. 

 (2) The conduct mentioned in subsection (1) consists of  

(a)  repeatedly following from place to place the other person or anyone 
known to them;  

(b)  repeatedly communicating with, either directly or indirectly, the other 
person or anyone known to them; 

(c)  besetting or watching the dwelling-house, or place where the other 
person, or anyone known to them resides, works, carries on business 
or happens to be; or  

(d)  engaging in threatening conduct directed at the other person or any 
member of their family. 

 (3)  Every person who contravenes this section is guilty of 

(a)  an indictable offence and is liable to imprisonment for a term not 
exceeding ten31 years; or 

(b)  an offence punishable on summary conviction.  

  

Since its implementation in 1993, section 264 has been amended several times 

including the following amendments added in 1997: 

(4) Where a person is convicted of an offence under this section, the court 
imposing the sentence on the person shall consider as an aggravating 
factor that, at the time the offence was committed, the person contravened 

                                                           
30

  The Conservative government lost power only three months after the criminal harassment 
legislation was enacted.  

31
  This penalty was raised from five to ten years in 2002. 
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(a)  the terms or conditions of an order made pursuant to section 16132 or 
a recognizance entered into pursuant to section 810, 810.1 or 810.2; 
or  

(b)  the terms or conditions of any other order or recognizance made or 
entered into under the common law or a provision of this or any other 
Act of Parliament or of a province that is similar in effect to an order or 
recognizance referred to in paragraph (a); 

(5)  Where the court is satisfied of the existence of an aggravating factor 
referred to in subsection (4), but decides not to give effect to it for 
sentencing purposes, the court shall give reasons for its decision. 

 

In addition, a series of amendments to other sections of the Criminal Code have 

involved criminal harassment. In 1996, the Code was amended to include the power to 

impose a weapons ban on an accused at a bail hearing if the accused was considered a 

threat to him/herself or others (section 515.4.1(b)) (Grant, et al., 2003, para. 15). In 

1997, section 231 was amended to add criminal harassment to the list of offences that 

could raise a murder to first degree status (if the homicide occurred when a pattern of 

criminal harassment could be established), regardless of whether or not the murder was 

planned or deliberate (AuCoin, 2005, 33). Finally, in June 2002, the maximum 

punishment for criminal harassment was increased from five to ten years (AuCoin, 2005, 

33; Grant, et al., 2003, para. 16). As noted by Grant et al. (2003), this amendment 

widened the net to potentially subject those convicted of criminal harassment to 

dangerous offender and long term offender applications (para. 16).  

Criminal harassment is unique when compared with most criminal legislation as 

the individual actions prohibited by section 264(2)(a) and (b) are typically not viewed as 

                                                           
32

  Section 161 of the Criminal Code of Canada provides for an order of prohibition (restraining 
order) which the court may impose on individuals convicted of a variety of sexual offences 
[section 151, 152, 155, 159, 160(2) or (3), 170, 171, 272, 272, 273, or 281] against persons 
under 14 years of age. In addition to any other dispositions handed down for these offences, 
the court may use section 161(a) to prohibit the offender from attending at facilities (such as 
swimming pools, day cares, or playgrounds) where persons under the age of 14 years can 
reasonably be expected to be present. Section 161(b) prohibits the offender from seeking, 
obtaining or continuing employment (whether remunerated or volunteer) that involves the 
offender being placed in a position of trust or authority towards persons under the age of 14 
years. 
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criminal. Instead, these two prohibitions involve a series of repeated actions, as opposed 

to a single isolated incident.33 When these actions (for example, gestures such as 

sending notes or flowers) are considered individually, they are acceptable, and might 

even be considered romantic or flattering by the recipient. However, when these 

activities are persistent and unwanted, they may comprise a pattern of behaviour that is 

illegal, provided that the harassing and intimidating conduct causes the person “to fear 

for their safety or the safety of anyone known to them” (section 264(1)). These two 

prohibitions have proven to be somewhat contentious in judicial interpretations of the 

legislation. I now turn to some of these definitional issues regarding the legal 

interpretations of criminal harassment. 

Legal Interpretations of Criminal Harassment  

Gill and Brockman (1996) and Grant et al. (2003) provide comprehensive 

summaries of the legal interpretations of criminal harassment. On the one hand, section 

264(2)(a) and (b) involve repeated conduct, following and communicating respectively. 

On the other hand, sections 264(2)(c) and (d) involve watching or besetting, or engaging 

in threatening conduct, but in these instances the activities need not be repeated to 

satisfy the requirements as shown in R. v. Kosikar (1999a, 1999b). In this case, the 

offender sent a single letter to the complainant. Three levels of court found that the 

history between the parties, although not part of the offence, contributed to the victim‟s 

feeling of harassment which was deemed enough to convict the offender under section 

264(2)(d).34  

                                                           
33

  Sections 264(2)(c) and (d) are more typical of criminal offences and do not require repeated 
actions. 

34
  See (R. v. Kosikar, 1999a); leave to appeal to the Supreme Court of Canada refused (R. v. 

Kosikar, 1999b).  
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In R. v. Sillipp (1997), a constitutional challenge to section 264 of the Criminal 

Code, Justice Berger of the Alberta Court of Appeal outlines the necessary requirements 

for the Crown to prove the offence of criminal harassment:  

In the result, a proper charge to a jury in a criminal harassment case must 
include reference to the following ingredients of the crime, all of which must be 
proved beyond a reasonable doubt:  

1) It must be established that the accused has engaged in the conduct set out in 
s. 264(2) (a), (b), (c), or (d) of the Criminal Code.  

2) It must be established that the complainant was harassed. 

3) It must be established that the accused who engaged in such conduct knew 
that the complainant was harassed or was reckless or wilfully blind as to whether 
the complainant was harassed;  

4) It must be established that the conduct caused the complainant to fear for her 
safety or the safety of anyone known to her; and  

5) It must be established that the complainant's fear was, in all of the 
circumstances, reasonable. (R. v. Sillipp, 1997, para. 18) 

Sillipp continues to be cited throughout the case law regarding judicial decisions as to 

whether (or not) the evidence presented by the Crown meets the criteria for criminal 

harassment.35  

Judicial interpretations of criminal harassment legislation include definitions of 

“repeated” as set out in section 264, which states that criminal harassment includes 

conduct that involves “(a) repeatedly following from place to place the other person or 

anyone known to them; or (b) repeatedly communicating with, either directly or indirectly, 

the other person or anyone known to them.” The British Columbia Court of Appeal found 

that “three specific incidents of communication . . .viewed in their context” were sufficient 

to constitute repeated communications (R. v. Ryback, 1996a, para. 47). As discussed by 

Grant et al. (2003), however, “repeated” has been interpreted differently in various 

                                                           
35

  R. v. Sillipp (1997) upheld the decision of Judge Murray of the Alberta Court of Queen's Bench 
(R. v. Sillipp, 1995). Subsequently, the accused‟s application for leave to appeal to the 
Supreme Court of Canada was dismissed (without reasons) (R. v. Sillipp, 1998). 
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situations. The context in which the behaviours occur with respect to “time frame, 

duration and spatial movement” are open to interpretation and have ranged from a 

finding that communicating five times over five months was not persistent enough to 

satisfy the requirement of repetition to a case in which the court found that “repeated 

following within one occasion” was sufficient to prove the offence (Grant, et al., 2003, 

para. 33-34).36 More recently, the concept of “repeatedly” used in section 264(2)(a) and 

(b) was defined by the Ontario Court of Appeal as “more than once, but not necessarily 

more than twice” (R. v. Ohenhen, 2005b, para. 31). The Court of Appeal also reiterated 

the importance of the context in which the behaviours occur in determining whether a 

case meets the requirements for a finding of criminal harassment. In this case, the 

offender sent the victim two letters, but the Court of Appeal found: 

The approach is a contextual one. The trier will consider the conduct that is the 
subject of the charge against the background of the relationship and/or history 
between the complainant and accused. It is in this context that a determination 
will be made as to whether there has been repeated communication. On the 
facts of this case, it was clear that neither of the communications could be 
characterized as innocuous or accidental. In the context in which they were 
made, these two communications would be sufficient to constitute "repeatedly" 
communicating as set out in s. 264(2)(b). (R. v. Ohenhen, 2005b, para. 32) 

Ohenhen‟s application for leave to appeal was dismissed (without reasons) by the 

Supreme Court of Canada (R. v. Ohenhen, 2006).  

The role of context in assessing criminal harassment appears to be related to 

differences between persistent behaviour that is courtship, and behaviours that cross the 

threshold and enter the realm of criminality – a distinction which is not always easy to 

make. As previously noted, these nuances are further complicated by popular images of 

romance found in songs, literature and film that suggest pursuit can be flattering, and 

that men should not simply take “no” for an answer. At least in some circles, as indicated 

by the myriad of popular manuals previously cited that instruct women with regard to 

                                                           
36

  See R. v. Belcher (1998), R. v. Browning (1995), R. v. Campbell (1996) and R. v. Vrabie 
(1995), among others. 
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finding a man and maintaining a relationship, women are encouraged to “play hard to 

get” and not show interest too quickly in an effort to ensure that they can keep a man 

attracted. Women are warned that if they give in too quickly the relationship cannot and 

will not last. Judges are often tasked with determining whether the cases before them 

include conduct that has crossed the criminal threshold or if the behaviours involve 

acceptable components of dating rituals and romantic relationships. 

In addition to definitions of repeated behaviours, the courts have interpreted the 

concepts of besetting or watching under sections 264(2)(c) and (d). Although neither of 

these prohibitions requires repeated behaviour, the context of these aspects of 

harassment is crucial in assessing the accused‟s behaviour. According to Grant et al. 

(2003), the ruling in R. v. Vrabie (1995) implied that “watching in public cannot (or should 

not) constitute criminal behaviour. However, the statutory provisions do not set out any 

such limitation – watching or besetting the place where the other person „happens to be‟ 

is sufficient” (Grant, et al., 2003, para. 38).37 As noted by Grant et al. (2003), these 

concerns were addressed in R. v. Belcher (1998) when the Ontario Court of Justice 

(General Division) stated on appeal:  

The appellant argues that the watching had no siege quality as it occurred in 
public places from which the complainant could freely come and go. However, 
this must be seen in light of the fact that the accused followed the complainant 
from one public place to another. He took considerable trouble to manoeuvre his 
vehicle so he could watch her better and waited for her when she took evasive 
action. Moreover, he stated, and the trial judge found as a fact, that he was 
attempting to find out where she lived. (R. v. Belcher, 1998, para. 24) 

                                                           
37

  The judge appeared to go to considerable lengths in determining whether or not the accused‟s 
behaviour constituted watching and besetting taking into account that at least some of the 
encounters were the consequence of the layout of the town. Judge Gregoire commented 
specifically on the small size of Flin Flon (for example, the town had only one post office, one 
theatre and there were limited travel routes options) as well as on the fact that there did not 
appear to be any intent on the part of the accused (R. v. Vrabie, 1995, para. 28).  
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Cases like these further demonstrate the importance of the context in which 

harassment occurs, and the level of interpretation necessary before the court can 

determine whether or not the offence of criminal harassment has been committed.  

In the same vein, the circumstances of a case also assist judges in establishing if 

the complainant‟s fear is “reasonable” as required by the legislation. According to Grant 

et al. (2003), this element “elicited much concern from women's groups, on the basis 

that the inquiry into reasonableness would, as in the sexual assault context, subject the 

complainant to undue scrutiny about her past relationships and mental health history” 

(Grant, et al., 2003, para. 40).38 Interpretations of “reasonable fear” depend upon 

contextual elements and require both subjective and objective assessments, although 

the courts have not “always treated these as distinct” (Grant, et al., 2003, para. 41).39 

Not only must the complainant experience what is interpreted as “reasonable fear,” but 

the fear “must have been caused by the accused‟s actions” (Grant, et al., 2003, para. 

41). In most instances, the courts accept the complainant‟s subjective fear for safety; the 

difficulties arise in assessing whether or not the fear was reasonable "in all the 

circumstances" (Grant, et al., 2003, para. 42). Contrary to the early misgivings 

expressed by women‟s groups that legal interpretations of criminal harassment would 

parallel sexual assault cases and engage in victim-blaming based on the past 

behaviours of complainants, Grant et al. (2003) found that  

Appellate courts have generally taken a sensible approach to this 
element, allowing the past relationship between the parties to be admitted 
into evidence, and thus providing a context for the fear. From the 
appellate courts decisions, it appears that the context has not yet been 
extended to include the complainant's sexual or mental health history. 
However, there are trial decisions and summary conviction appeals which 
suggest that when a complainant is overreacting, her fear is not 
reasonable. (para. 42)  

                                                           
38

  See also Cairns Way (1994, 396). 
39

  The distinctions between subjective and objective fear are discussed in Chapter 6. 
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This finding further emphasizes the contextual elements of criminal harassment and the 

need for judges to examine relationship patterns in order to determine if the 

circumstances meet the legal criteria for criminal harassment.  

Although most courts accept the complainant‟s fear for safety (Grant, et al., 

2003, para. 44), the relationship between safety and reasonable fear cannot be ignored:  

In some cases, the issue of safety is subsumed in the requirement that 
the fear must be reasonable, that is, if the risk to safety is insufficient, the 
fear will not be seen as reasonable. Conversely, if the fear is seen to be 
reasonable, then the risk to safety is assumed to be sufficiently 
significant. (Grant, et al., 2003, para. 44) 

Grant et al. (2003) note that in the majority of cases, “judges appear to realize that 

physical safety is not the primary risk factor” and that the complainant‟s emotional well-

being must also be considered. Consequently, the courts typically find that threats to the 

complainant‟s psychological safety satisfy the requirement that an individual feels 

threatened by the conduct of the accused (para. 45). That said, there are some 

exceptions to this interpretation. For example, as noted by Grant et al. (2003, para. 47), 

in R. v. Barnard (1998), the appellate court overturned the trial court‟s conviction, stating 

that “[t]here was no evidence that the appellant had made any threats of violence to his 

wife or that he had ever been violent towards her” (R. v. Barnard, 1998, para. 14). 

Although Judge Thomas of the Ontario Court of Justice (General Division) 

acknowledged that the complainant had obtained a restraining order against the 

accused because she thought he was invading her privacy (para. 18), he also noted that  

[s]he told police she had no fear of physical harm or threats of violence from the 
appellant and she testified that the appellant had not threatened her or been 
violent towards her. I conclude that the prosecution failed to prove an essential 
element of the alleged offence beyond a reasonable doubt. (R. v. Barnard, 1998, 
para. 21) 

For these reasons, he found the defendant not guilty. 
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Characteristics of Criminal Harassment  

I now examine previous research findings reported in relation to criminal 

harassment incidents. It is important to acknowledge that stalking behaviours exist on 

continua in terms of severity and intensity. Typically, what begin as seemingly 

insignificant actions escalate over time (Sinwelski & Vinton, 2001, 49); in some 

instances the activities may involve friends or family of the target (Sinwelski & Vinton, 

2001, 53).  

Spitzberg and Culpach‟s (2007) meta-analysis of 175 stalking studies,40 

representing at least eight countries including the United States (70%), Great Britain 

(8%), Australia (8%), Canada (5%) – with the remaining 9% categorized as other 

including other European countries (65) – serves as a useful starting place as many of 

the findings are consistent across countries. As this dissertation is about criminal 

harassment in Canada, the bulk of the additional statistics discussed here focus on four 

Canadian studies41 that present criminal harassment data: Gill and Brockman (1996); 

Kong (1996); Hackett (2000) and AuCoin (2005).  

                                                           
40

  The studies included in the meta-analysis have publication dates ranging from 1993 to 2005 
(with a single study from 1984). In updating the literature for this dissertation I located more 
than 100 articles that discussed criminal harassment and stalking published in 2005 or later. 
This certainly speaks to the prevalence of research on this phenomenon. What is most 
interesting is that much of the literature has a psy focus. As seen throughout this dissertation, 
although much of the literature focuses on the psy elements of those who stalk, the data 
consistently indicate that mental illness is not nearly as prevalent among stalkers as the 
literature seems to suggest (at least in terms of the number of articles with a psy focus). In 
addition, although the discourse of risk appears in the cases, psy evidence and details 
regarding risk assessment from professionals are not as prevalent in the cases as might be 
expected. 

41
  Most of the details gleaned from the analyses of Canadian case law provided by Crocker 

(2008) and Grant et al. (2003) are reserved for the discussion of my own data in this 
dissertation. Both of these studies focused on a case law analysis, similar to my approach, 
and part of my analysis involves a comparison between these sources and my own findings.  
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Demographics 

Gender ratios are consistent within the literature: stalkers are predominantly 

male and victims are typically female. Gill and Brockman (1996) report this finding in 

95% of the 601 cases they examined (26).42 An analysis of official statistics from 1994 to 

1995 indicates that the accused was male in 88% of cases and the victim female in 80% 

of cases (Kong, 1996, 3). Statistics Canada police-reported data from 1995 to 1999 

show that 77% of victims were female and 84% of the accused were male (Hackett, 

2000, 5-6). With minor fluctuations, these patterns remain uniform throughout studies of 

criminal harassment.  

The availability of demographic information for both the accused and 

complainant in Canadian studies is often limited to gender and age. Gill and Brockman‟s 

(1996) study of 601 files found that the accused‟s age ranged from 15 to 76 years with a 

mean of 37 (24). When comparing criminal harassment with assaults, Kong‟s (1996) 

analysis of police data revealed that both the accused and victim tend to be older than 

those involved in assaults: for those accused of criminal harassment, more than two-

thirds were 30 years or older (median 34) and approximately half of victims were 30 

years or older (median 31). Although 10% of stalking victims were between 12 to 19 

years, this age group accounts for 20% of those stalked by strangers (Kong, 1996, 6-8). 

GSS data from 2004 indicate that incidents of stalking in the previous year affected one 

in ten women between the ages of 15 and 24 years (AuCoin, 2005, 37).  

                                                           
42

  Gill and Brockman‟s (1996) study examined 601 police and Crown files in six cities across 
Canada.  
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The Relationship between the Targets and Harassers 

Academics and practitioners employ a variety of typologies to categorize 

harassing relationships, with variations of the following three groupings consistently 

found in the literature: intimates or former intimates, acquaintances, and strangers.  

First, the most common type of criminal harassment occurs between intimates or 

former intimates. In these cases, the parties are married, divorced or separated, casual 

or serious sexual partners or former sexual partners. As stated previously, the accused 

is typically male and the victim female, and there is frequently a history of domestic 

violence between the parties (Gill & Brockman, 1996; Hackett, 2000; Kong, 1996; 

Pacey, 2002). Not only is this type of criminal harassment most common, it is also the 

most likely to lead to serious physical injury or death (Gill & Brockman, 1996; Grant, et 

al., 2003; Hackett, 2000; Kong, 1996). It is also apparent that leaving a relationship, 

especially when a history of intimate partner violence exists, is the most dangerous time 

for women (Hotton, 2001). 

Second, researchers categorize relationships where the parties know each other 

casually or associate in a formal or informal way as involving acquaintances. These 

interactions may include casual dating experiences involving the “love-scorned” suitor, 

defined by Holmes (2001) as scenarios where the victim is known to the offender but is 

not a former intimate (24); rather, the offender is pursuing an unwanted relationship. 

Acquaintanceships may also be work-related, involving co-workers, unsatisfied clients, 

former employees, or persons protesting the type of work43 carried out by the business 

(Gill & Brockman, 1996; Hackett, 2000; Kong, 1996; Pacey, 2002).  

                                                           
43

  For example, abortion clinic workers may be harassed based solely on the type of work they 
carry out. Although the motivation behind the harassing behaviours is entirely different, the 
same can be said for logging company representatives who may be harassed by protestors. 
Of course, many observers would object to this comparison. Despite this distinction, both 
remain politically, ethically, morally and ideologically grounded.  
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Finally, those with no prior relationship are suitably named strangers. Public 

figures and celebrities who are stalked are most likely to be harassed by complete 

strangers (Gill & Brockman, 1996; Hackett, 2000; Kong, 1996; Loue, 2001; Pacey, 

2002). Holmes‟ (2001) elaboration of this typology includes the following: the “celebrity” 

or “lust” stalker who is “impelled by depraved sense of lust” (Holmes, 2001, 23); the hit 

stalker or professional killer who commits murder for hire; and the political stalker whose 

intent is to fatally wound a political figure with whom the stalker has no personal 

relationship (Holmes, 2001, 23-25). Still others propose strangers as either random 

target stalkers, celebrity stalkers or single issue stalkers (Hackett, 2000, p 6).  

Some Canadian research specifically examines stalking relationships. Gill and 

Brockman‟s (1996) study of 601 cases found that 57% of criminal harassment cases 

occurred between partners or former intimate partners, while 28% involved friends, 

acquaintances or co-workers. The victim was a stranger to the accused in 12% of cases 

and less than 1% of cases involved the stalking of a public figure (Gill & Brockman, 

1996, 25-26). Similarly, in her analysis of official police data covering 1995 to 1999, 

Hackett (2000) discovered that 56% of female victims were stalked by a current or 

former intimate. However, when men were stalked (23% of sample), the relationship 

between victim and offender changed substantially (Hackett, 2000, 1, 8). In these cases, 

about half of the men were stalked by another man. Approximately 44% of men were 

stalked by casual acquaintances, 12% by strangers and 12% of cases involved a 

business relationship (Hackett, 2000, 8).  

The findings from the 2004 GSS show somewhat different ratios. Although 

consistent with the above in that stranger stalking occurred in less than one-quarter of 

cases (24% of women and 22% of men), the GSS findings show only 17% of those 

reporting criminal harassment were harassed by current or former partners, 23% were 
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stalked by friends, 18% by co-workers, neighbours and other relatives, and 14% of 

victims knew the offender by sight only (AuCoin, 2005, 36).44 Similar to other reports, 

58% of those stalked by a former intimate partner report a history of intimate partner 

violence. This figure is as high as 61% for female victims and 48% for male victims 

(AuCoin, 2005, 22).  

The reasons for the discrepancies between GSS data and official police data 

(UCR2) are unclear. It may be that GSS participants did not consider the incidents 

serious enough to report to police but they found it important enough to disclose during 

the victimization survey. Another possible explanation for this discrepancy might be the 

result of differential reporting practices: more men reported criminal harassment in the 

GSS than to the police. These differences may also be a reflection of the shortcomings 

of Canadian police-reported data.45 In addition, studies find that stalking victims are less 

likely than victims of other types of crimes to seek assistance because they did not 

believe it was a police matter or because they did not think the police could do anything 

(Brewster, 2001, 98).  

Offenders’ Previous Encounters with Criminal Justice System 

Information regarding previous criminal history is less prevalent in the literature. 

Gill and Brockman (1996) found that 32% of cases include previous complaints made to 

the police, sometimes with multiple police contacts (28). This figure increased to 39% 

when only those cases involving partners or former partners were included; in addition, a 

history of relationship violence was reported in 50% of these cases (Gill and Brockman, 

                                                           
44

  The relationship was not reported for the remaining 5% of cases.  
45

  Kong (1996) and Hackett (2000) use data from Statistics Canada reports based on the 
Uniform Crime Reporting Incident-Based (UCR2) Survey which collects information on police-
reported crimes from a sample of police forces in Canada. At the time of data collection, 
UCR2 Survey data represented only 41% of the national volume of police reported crime (106 
police forces) (Hackett, 2000, 3). This is not a representative sample and may not be 
generalizable to police forces in Canada which do not participate in the UCR2 Survey. 
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1996, 28). Similar findings are reported by other researchers examining criminal 

histories in criminal harassment cases between intimate partners and former intimate 

partners (Douglas & Dutton, 2001, 524; Jordan, et al., 2003, 160; Mullen, Pathé, & 

Purcell, 2000, 213). 

In addition, Gill and Brockman (1996) examined prior breaches of restraining 

orders when these were reported in the files. In 18% of cases reviewed, there was a 

prior breach reported against the same victim; a third of these cases included more than 

one breach. In 4% of cases the accused had a prior conviction for a breach of 

restraining order and 3% of cases included at least two such convictions (Gill & 

Brockman, 1996, 29) .  

The Nature of Criminal Harassment 

Studies consistently report that most stalking takes place at or near the home. 

Statistics Canada reports that in 1999, three-quarters of criminal harassment incidents 

occurred at a private home (of these, 90% occurred at the victim‟s residence) (Hackett, 

2000, 9). Data from 1996 show that two-thirds of incidents occurred at a dwelling; of 

these, 55% occurred at the victim‟s domicile (Kong, 1996, 6).  

Unlike most criminal activity, criminal harassment usually occurs over an 

extended period of time. Gill and Brockman (1996) found that 81% of harassment cases 

were less than a year in length (30% were shorter than one month; 28% between one 

and three months, and 23% between three months and one year) and 18% of cases 

lasted more than one year (27). Similarly, the 2004 GSS found the duration of 78% of 

harassment cases was a year or less, while 21% of respondents reported that the 

behaviour persisted for over one year (AuCoin, 2005, 38).  
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Research examining the strategies and tactics used by stalkers has also 

established that harassing activities are likely to escalate in seriousness over time 

(Spitzberg & Cupach, 2001, 112). Based on the tactics of stalking behaviour, Spitzberg 

and Cupach (2007) suggest that these activities belong on a continuum. Accordingly, 

these authors created eight distinct categories: hyper-intimacy behaviours; mediated 

contacts; interactional contacts; surveillance; invasion; harassment and intimidation; 

coercion and threat; and aggression (70). Most studies indicate criminal harassment 

occurs in multiple forms over an extended period of time and differing behaviours and 

activities are usually involved within a single case.  

According to Spitzberg and Cupach (2007), hyper-intimacy behaviours “reflect 

typical courtship activities ... taken to an excessive level,” such as sending three dozen 

roses instead of one dozen, or calling 20 times to emphasize one‟s interest (71). The 

second category, mediated contacts which involve technological communications, has 

expanded rapidly in the past decade and includes email, instant messenger, faxes, 

pagers and a multitude of other electronic technologies (Spitzberg & Cupach, 2007, 71). 

As technology has expanded, cyber-stalking has also increased; this relatively new form 

of harassment frequently includes more traditional types of stalking (Alexy, Burgess, 

Baker, & Smoyak, 2005; Goodno, 2007; Lee, 1998; Spitzberg & Hoobler, 2002). 

A more traditional form of harassment, interactional contacts, refers to face-to 

face contacts or “personal space intrusions” in the “social or occupational networks of 

the victim” (Spitzberg & Cupach, 2007, 71). Probably the most common stereotype of 

stalking behaviour is surveillance tactics: “the systematic attempt to secure knowledge 

or information about the victim without the victim's awareness” (Spitzberg & Cupach, 

2007, 71). As Spitzberg and Cupach (2007) indicate, given that stalkers generally seek 



 

 37 

the attention of the victim, at some point the target is likely to become aware of the 

surveillance (71).  

Invasion tactics generally exemplify escalating behaviours that violate personal 

and legal boundaries (e.g., stealing information, breaking and entering) (Spitzberg & 

Cupach, 2007, 71). Next on the continuum are aggressive behaviours that include 

harassment and intimidation; such activities are specifically constructed “to bother, 

annoy, or otherwise stress the victim,” and include insults, harming the target‟s 

reputation, spreading rumours, or persistent contact (Spitzberg & Cupach, 2007, 71).  

Stalking behaviours often escalate to coercion and threats that implicitly or 

overtly suggest potential harm to the victim. Threats are not limited to the target and may 

also be directed towards the victim‟s loved ones, pets, property, colleagues, and 

sometimes the offender (e.g., threatening to commit suicide) (Spitzberg & Cupach, 2007, 

71). Spitzberg & Cupach‟s (2007) meta-analysis found that threats were involved in 54% 

of stalking cases. Finally, at the far end of the stalking continuum lies physical 

aggression and violence, which often involves weapons, physical and sexual assault 

and injury and even attempted or completed homicide (Spitzberg & Cupach, 2007, 71). 

When Spitzberg and Cupach (2007) aggregated the research data in their survey of the 

literature, they found that 32% of cases included physical violence and 12% involved 

sexual violence (71).  

The stalking literature supports the continuum set out by Spitzberg and Cupach 

(2007). Canadian studies of criminal harassment consistently report that behaviours 

often escalate, beginning with unwanted phone calls and letters, evolving to repeated, 

unwanted personal contact, and finally to threats or acts of violence (AuCoin, 2005; Gill 

& Brockman, 1996, 25-26; Hackett, 2000). Similarly, the types of activities involved in 

criminal harassment are extensive and include: behaviours acceptable in the context of 
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courtship and romance such as giving flowers and gifts; persistent contacts through 

phone, email, and letters; following and watching the target; implied and overt threats; 

and ultimately acts of physical violence and even murder (Spitzberg & Cupach, 2001, 

105-112). Furthermore, criminal harassment frequently occurs following the end of a 

relationship. However, other scenarios (or variations on these scenarios) play 

themselves out in harassment by co-workers, by unsatisfied clients in business 

relationships, or by neighbours and strangers (Gill & Brockman, 1996; Grant, et al., 

2003; Hackett, 2000; Kong, 1996). 

The types of activities involved in criminal harassment are also consistent across 

studies. Gill and Brockman (1996) reported that 35% of harassment involved “unwanted 

personal contact at home or work” without repeated following (27). An additional 20% of 

cases involved “repeated following, but no persistent threats of violence and no actual 

physical violence,” 17% of cases included violent threats and 14% involved physical 

violence (Gill & Brockman, 1996, 27). In addition, studies consistently show that criminal 

harassment cases often include other Criminal Code offences such as uttering threats, 

threatening or harassing phone calls, mischief and breaches of court orders, although 

criminal harassment is typically the most serious offence (Gill & Brockman, 1996, 26; 

Hackett, 2000, 4; Kong, 1996, 4). The 2004 GSS found that 52% of female harassment 

victims received repeated phone calls, 34% said they were spied on, and 34% were 

intimidated or threatened. In contrast, 56% of male victims were intimidated or 

threatened and 39% received repeated phone calls (AuCoin, 2005, 35). Based on these 

findings, the repeated nature of criminal harassment behaviours cannot be ignored. Gill 

and Brockman (1996) found “10 harassing contacts in 28 percent of the cases, 10 to 20 

in 18 percent of the cases, and more than twenty harassing contacts in 54 percent of the 

cases [n=553]” (28).  
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Stalking Typologies 

In addition to literature examining the pre-existing relationship between victims 

and harassers, there is often a psychological or psychiatric approach to current 

explanations of criminal harassment. At the beginning of my discussion, I noted that 

there is a tendency to medicalize stalkers and characterize them as mentally ill. In 

addition, some scholars take this psychological approach not only with the stalkers but 

also with those who are stalked. For example, Mullen et al. (2000) refer to post traumatic 

stress disorder (PTSD) throughout their book, Stalkers and their Victims. PTSD is 

applied not only to the harasser, who is purportedly traumatized by the termination of the 

relationship, but also to the victim who ostensibly experiences PTSD because of the 

perpetrator‟s stalking behaviours. Notably, the concepts of PTSD and other psy 

diagnoses have many critics (for example, Burstow, 2005; Young, 1995).46 

Harassment typologies tend to focus on one of three related elements: clinical 

factors, such as the presence of a mental disorder; structural factors that focus on the 

relationship between the victim and accused; or the motivations behind the stalking 

behaviour (Spitzberg & Cupach, 2001, 105). The typologies discussed below emphasize 

the psychological characteristics of the perpetrator. Within these categories, the 

relationship between the parties remains relatively constant. It is important to consider 

this literature in order to address one of my primary research questions47 which takes 

into account the representation of psy experts, diagnosis and language within the cases.  

The most common stalker profiles involve an individual‟s “obsessive” behaviour 

toward another person, most often motivated by intense affection and/or extreme dislike 

of the victim. In some circumstances the stalker‟s intent is to “coerce the victim back into 

a relationship” while in other scenarios, it is an attempt to “seek revenge by making the 
                                                           
46

  These critiques are explored in Chapter 7. 
47

  Research questions are set out at the end of Chapter 4. 
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victim‟s life miserable” (Zona, Palarea, & Lane, 1998, 76).48 Further, perpetrators are 

often characterized as overtly irrational or violent, or, in contrast, researchers 

acknowledge that the perpetrator‟s actions would be welcomed or considered flattering 

by the recipient in other circumstances (MacFarlane, 1997, para 19). One unifying 

component in the literature is that while not all stalkers are violent, they are frequently 

seen as unpredictable and this element of unpredictability adds to victims feeling afraid 

and unsafe (MacFarlane, 1997, para 20).  

Within the obsessive stalker profile, simple obsessionals, who are typically cited 

as the most common and most dangerous type of stalker (Zona, et al., 1998, 76), are 

usually defined as former intimates with a history of intimate violence. This category is 

also routinely cited in cases where protection of the victim presents the greatest 

challenges. Some commentators view the behaviour as stemming from a personality 

disorder (Davis & Chipman, 2001, 5; Douglas & Dutton, 2001, 528; Wood & Wood, 

2002, 5), while others see it resulting from a power struggle that occurs after the 

insecure stalker is rejected by the victim (Gill & Brockman, 1996, 3). There is also an 

apparent paradox in that those using courtship activities to “restore” a relationship may 

also have a history of intimate partner violence in that same relationship (Spitzberg & 

Cupach, 2001, 112).  

Another type of stalker described in the literature is the love obsessional where 

there is no pre-existing relationship between the parties (Davis & Chipman, 2001, 5; 

McFarlane, Willson, Malecha, & Lemmey, 2000, 25; Palarea, Zona, Lane, & 

Langhinrichsen-Rohling, 1999, 272; Zona, et al., 1998, 77) – these perpetrators engage 

in a “calculated and relentless harassment campaign intended to make the victim aware 

of the stalker‟s existence” (Davis & Chipman, 2001, 5). The borderline obsessional is 
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  These motivations are not necessarily mutually exclusive. Harassers may vacillate between 
intense love and hatred for the object of their attention (McAnaney, et al., 1993, 837).  
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similar to the love obsessional except that the latter is more likely to be a casual 

acquaintance (Gill & Brockman, 1996, 13; McAnaney, et al., 1993, 835).  

The „erotomanic‟ fantasizes about an idyllic relationship, and while he may not 

intend to cause fear and he is rarely violent (Anand, 2001, 402; Zona, et al., 1998, 78-

79), fear is created in his attempts to establish a relationship based on his belief there is 

mutual love (MacFarlane, 1997, para 22; McAnaney, et al., 1993, 832-834). „Erotomania‟ 

also represents the only stalking category in which women are more likely to be the 

perpetrator and men are the primary victims (Zona, et al., 1998, 78). The appearance of 

these diagnoses in the criminal harassment case law is further explored in Chapters 6 to 

8.  

 Finally, according to McAnaney et al. (1993) most anti-stalking legislation 

appears to refer to behaviours that are consistent with definitions of sociopaths, although 

this diagnosis is noticeably absent from the stalking literature (842); instead, sociopaths 

are most commonly identified as those who are serial murderers and sex offenders. In 

these rare cases, the perpetrator is not seeking a relationship but rather an ideal victim 

(Gill & Brockman, 1996, 13; MacFarlane, 1997, para. 29).  

Motives for Criminal Harassment  

Much of the research indicates that stalkers tend to be motivated by love and 

reconciliation “alongside” revenge and intimidation (Cupach & Spitzberg, 2004; 

Spitzberg & Cupach, 2007, 66). Motives can be further categorized as: “expressive,” 

involving emotions such as “jealousy, anger, intimacy”; “instrumental,” which includes 

“tangible disputes, control and power, revenge”; “personalogical,” with elements such as 

“drugs, dependency, mental disorder, incompetence”; and “contextual,” which includes 

“breakup, nostalgia, rival for affections” (Spitzberg & Cupach, 2007, 66, 69). Based on 
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the aggregation of results in 24 studies, Spitzberg & Cupach‟s (2007) meta-analysis 

indicates that typical stalking scenarios involve multiple motives and triggers that include 

the following:  

 intimacy – abandonment / loss and attachment issues (27%), dependency 

(42%), infatuation (30%), jealousy/envy (22%), love (33%), obsession (55%), 

reconciliation (35%), relationship development (23%), and sexual (26%); 

 aggression – anger (32%), attack (18%), control possession (23%), 

intimidation (16%); 

 disability – drugs (16.5%), mental illness/disability (8%); and 

 task conflict or issues (13%) (Spitzberg & Cupach, 2007, 67-69). 

 

I was particularly surprised to learn that mental illness or mental disability was a 

factor /trigger in the criminal harassment in only 8% of the cases (Spitzberg & Cupach, 

2007, 69) as the prevalence of psy literature regarding criminal harassment and stalking 

suggests this figure should be much higher.49 Gill and Brockman (1996) also found that 

only 14% of the accused in their sample were reported as “having been treated for, or as 

requiring treatment for, a psychological disorder” (41). Gill and Brockman (1996) go on 

to suggest that their finding may indicate a disproportionate emphasis within law 

enforcement on psychological profiling in relation to criminal harassment cases and that 

efforts may be better directed toward an examination of the “power relations between 

men and women and the presumption of entitlement to control over the lives of partners 

or former partners” (41). The contradiction here is that there seems to be some 

recognition that a person can “snap” and cross the line over to abnormal and “deranged” 

behaviours, yet the links to the earlier discussions regarding courtship and romance also 
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  These discrepancies may indicate that the psy professions are less successful in their net-
widening projects than they would like to be, or it may be that they focus on particular types of 
stalkers who are far less common than the psy literature suggests.  
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merit consideration. These contradictions seem to recognize that in certain 

circumstances a person may act “crazy in love,” a notion perpetuated by popular culture. 

Despite these findings, as shown below, some authors focus on mentally 

disordered stalkers and an overabundance of research highlights the psy elements of 

stalking behaviour. Rosenfeld (2004) finds that despite well-established psy diagnoses, 

the range within the stalking phenomenon is “remarkably broad and therefore, without 

extraordinarily large sample sizes, precludes a systematic analysis of the relationships 

between particular diagnoses and stalking related violence” (18). In addition, broad and 

typically dichotomous categories are created (e.g., psychotic versus non-psychotic, 

presence/absence of substance use), and most often, researchers ignore the potential 

overlap between categories (Rosenfeld, 2004, 18-19). Yet, despite these critiques, 

Rosenfeld‟s (2004) meta-analysis suggests there is an established relationship between 

mental illness, psychosis in particular, and violence. Interestingly, the presence of a 

major mental illness is unlikely to result in violent behaviour, and instead, substance 

abuse is a much more important risk factor for violence in stalking cases (Rosenfeld, 

2004, 20-23).  

Notwithstanding this discrepancy between expectations of official diagnoses in 

stalkers and studies that show most perpetrators do not suffer from a major mental 

illness, some of the literature now focuses on risk assessment practices to predict future 

criminal behaviour in contrast to previous work that offered specific psy diagnoses as 

explanations for criminal harassment. Indeed, a new trend appears to be emerging, 

shifting from diagnosis (and therefore, the need to treat an offender) to assessing risk. 

What is less clear, however, is how to best respond to those labelled likely to reoffend. 

Appropriate responses are further complicated by the fact that evaluations of future risk 

often include predictions regarding escalating dangerous behaviour.  
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Another important factor in predicting violent behaviour in criminal harassment 

cases is the relationship between the victim and offender. As indicated throughout the 

literature, women who are harassed after leaving relationships are at much greater risk 

than any other type of stalking victim (Rosenfeld, 2004, 23-25). As stated by Farnham et 

al. (2000), “the greatest danger of serious violence from stalkers in the UK is not from 

strangers or from people with a psychotic illness, but from non-psychotic ex-partners” 

(199) (also cited in Rosenfeld et al., 2004, 35).50 Despite these findings, 

characterizations of the stalker as “obsessed, disturbed or pathological to the point of 

indifference to the law” consistently appear, both in media (Cairns Way, 1994, 385) and 

in the stalking research literature (see, among others, Douglas & Dutton, 2001, 521; 

Holmes, 2001, 21; MacFarlane, 1997, para. 26-29; Mullen, et al., 2000; Spitzberg & 

Cupach, 2001). 

Impact of Criminal Harassment on Victims 

In addition to understanding typologies of stalkers and their motivations for 

criminal harassment, it is important to consider the impact of these typically escalating 

and ongoing behaviours on victims. Studies show that criminal harassment victims 

experience significant changes in their social and work lives, culminating in behavioural 

changes to “manage” the situation, such as avoiding locations, forbidding children to 

answer the door, moving, changing phone numbers and vehicles/license plates, and 

purchasing security systems (Sinwelski & Vinton, 2001, 55). In addition, victims report 

increased anxiety, which is manifest in behaviours such as insomnia, nightmares, 

flashbacks, paranoia, appetite disturbances, severe depression, and PTSD51 (AuCoin, 

2005, 40; Mechanic, Uhlmansiek, Weaver, & Resick, 2002, 63; Sinwelski & Vinton, 
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  Based on a reading of the extant literature, there is no reason to believe that stalking victims 
in the UK are any different from those in Canada, or other similar jurisdictions.  

51
  A discussion of stalking victims “diagnosed‟ with PTSD is pursued in Chapter 8.  



 

 45 

2001, 56). Of even greater concern are the findings that victims often blame themselves 

and attempt to change their behaviour when, more appropriately, it is the stalker who 

should be viewed as needing to change (Sinwelski & Vinton, 2001, 56-57).  

Too often victims are blamed for being stalked or held responsible for their own 

safety. For example, Brewster‟s (2001) interview study of intimate stalking victims found 

that victims felt the police believed it was their own responsibility to stop the behaviour 

(by changing their phone number, moving, keeping their lights on and doors locked). 

Obviously, these perceptions have implications for a woman‟s quality of life (Brewster, 

2001, 104). Programs may be required to assist in constructing safety plans to minimize 

exposure to perpetrators and to engage the community in vigilance for the safety of 

battered women (Hart, 1996, 107). Experts often suggest that stalking victims keep 

journals of all contact as these records can assist in prosecution (Sinwelski & Vinton, 

2001, 59-60). Much has been written about victim-blaming with regard to sexual assault 

victims and caution is advised to ensure the same phenomenon is avoided in criminal 

harassment cases (Belknap, 2007, 248-251; Berns, 2001; Feltey, 2004; Gotell, 2002).  

Gill and Brockman (1996) also report that victims are marginalized during the 

court process. They are unlikely to be interviewed by the Crown or consulted about how 

to proceed with the case. Further, this study reports that “pre-sentence reports (PSRs) 

and victim impact statements (VISs) were rarely used” although the authors 

acknowledge that their limited data do not allow inferences about whether or not the 

absence of these reports was appropriate to the cases under study (Gill & Brockman, 

1996, 33). On a more encouraging note, Gill and Brockman‟s findings also show that, 

when available, police and victim service workers made a positive difference (33). 

Given the impact of criminal harassment on victims and their reports of 

marginalization and dissatisfaction with the legal processes, it is apparent that even 
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when legislation aims to fill a void to protect specific groups, as is the case with 

Canadian criminal harassment legislation, “innovations in criminal law do not represent a 

triumph for feminism, despite appearances” (Martin, 1998, 157). Reforms operate within 

an existing system and structure that continue to legitimate and replicate state authority 

(Martin, 1998, 155). As Martin (1998) reminds us,  

Criminal courtrooms are not victim-friendly places. Adversarial contests 
that begin with the legal presumption of innocence put the complainant 
witness in the position of having to prove “her”‟ case, and make her 
subject to challenges to her credulity, competence and sincerity as a 
matter of legal principle. (174)  

Chapter 3 extends this discussion through an examination of the processes of law and 

judicial decision-making and considers some of the over-arching social and legal 

influences in policies developed to address the needs of women experiencing violence 

in intimate relationships.  



 

 47 

CHAPTER THREE: FRAMING THE RESEARCH 

This chapter presents the framework that guides my research. First, I address 

some of the literature regarding judicial decision-making processes. Within this 

discussion, I examine the social and legal influences on judicial decisions 

acknowledging the patriarchal ideologies inherent in law and I consider their 

manifestation within the cases. Second, I consider how criminal harassment legislation 

and judicial responses to criminal harassment cases fit within the over-arching VAWIR 

policies and the intentions of policy makers. Third, I consider the role of the psy 

professionals, risk assessment and actuarial justice and their potential influence on 

judicial decision-making processes.  

The Law and Judicial Decision-Making Processes 

Comack and Balfour (2004) refer to the “Official Version of Law” to describe “an 

autonomous, internally consistent system, divorced from the more political processes of 

the state” (28). Although ““impartiality, neutrality and objectivity are the cornerstones of 

the modern legal system” (Comack & Balfour, 2004, 22), an analysis of legal decisions 

must acknowledge that the law reflects patriarchal ideologies and social standards and 

incorporates exclusionary strategies to sustain these ideologies (Comack & Balfour, 

2004, 174). The structural and social influences on judicial decision-making processes 

are neither neutral nor autonomous. These influences are considered throughout my 

examination of the criminal harassment case law. Further, there is some suggestion that 

gender discrimination within the judiciary itself may make it “difficult for women judges, 

especially feminists, to adjudicate on an equal basis with male judges” (Backhouse, 
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2003, 168). Discrimination within the judiciary, however, is beyond the scope of this 

dissertation.  

Gender bias is found in the content and application of legislation, and in the 

principles of legal methodology, all of which are used in the search for the “truth” 

(Murdoch, 2001, 27; Smart, 1989; 1995). Notably, the truth as defined by law is not 

necessarily women‟s truth – rather, it is accepted to be “truth in the manner in which law 

reflects and integrates wider social principles. This truth has largely been defined by and 

for men” (Murdoch, 2001, 27). Similarly, Comack finds that law‟s distinctly social base 

both shapes and is shaped by the society it operates within and that the law 

(re)produces and maintains inequality based on factors such as race, class, gender, 

(dis)ability and sexual orientation (Comack, 1999, 11).  

Although much has been written about judicial decisions, research most 

frequently focuses on the legal outcomes rather than on an examination of the discourse 

used in conveying these decisions. According to Comack & Balfour (2004), “[l]aw deals 

not only in formal rules and procedures, but also in ideology and discourse” (31); as 

such, the analysis undertaken for this dissertation considers the discourse found in 

criminal harassment decisions. However, as cautioned by some feminist authors,52 it is 

important to recognize that the law is but one component of social structure, and my 

focus on the legal decisions cannot be expected to accurately capture the social 

construction of harassment in the “real world.”  

 Crocker (2005) finds a contradiction in her study of judicial discourse of “wife 

assault” in 252 Ontario legal judgements which span 30 years (1970-2000). She reports 

judicial disapproval of wife assault in the cases studied, evidenced by harsh sentencing 
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  See, for example, Smart (1989; 1995) as well as the work of authors such as Dobash and 
Dobash (2000; 1990b) who have critiqued mandatory arrest policies. 
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practices, which emphasize general deterrence and include intimate violence as an 

aggravating factor (Crocker, 2005, 198). On the other hand, her analysis finds that 

intimate relationships are regulated “by evoking traditional notions of family, marriage, 

and femininity” and, further, these notions are invoked to denounce violence against 

women (Crocker, 2005, 198). In the end, sentencing practices appear to be progressive 

and yet, at the same time they are devalued by the paternalistic discourses used to 

justify these decisions (Crocker, 2005, 221).  

Similar concerns are raised in Crocker‟s (2008) analysis of criminal harassment 

legal decisions. Her research reveals that the courts appear to be taking criminal 

harassment seriously, as indicated by official data and sentencing practices; however, 

the discourse is couched in contradictory messages that seriously question the success 

of criminal harassment legislation in addressing violence against women (Crocker, 2008, 

89-90). For instance, some might argue that placing offenders who engage in intimate 

partner violence in prison is an improvement over past practices, but such sentences are 

not necessarily progressive at all. Indeed, Martin (1998), Snider (1998) and others argue 

that incarcerating offenders is simply one means of perpetuating an existing flawed 

system that cannot permit any real change. Instead, the practice simply individualizes 

problems, fails to attend to the treatment of offenders, removes the social dynamic, and 

ultimately ignores the existing social and structural barriers that prevent meaningful 

change. For example, in a study she conducted for the Department of Justice, Crocker 

found that most victims of criminal harassment were not interested in harsh 

punishments; instead they simply wanted the behaviour to end (Crocker, 2008, 98). 

Further, using law, inherent with power and gendered inequality, accompanied by the 

adoption of a model of risk, to address violence against women may simply perpetuate 

existing paternalistic approaches to responding to intimate violence. As Crocker argues, 
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we must look beyond official outcomes and consider the underlying meanings of judicial 

decisions in measuring the successes (or failures) of law reform (109-110). 

Social and Legal Influences on Judicial Decision-Making 
Processes  

The reliance on judicial decisions in this dissertation requires consideration of the 

literature addressing social and legal influences on judicial decision-making processes. 

Judges operate within an adversarial system where one side, representing the state, is 

pitted against the other side, representing the defendant. The prosecutor or the Crown 

counsel is “theoretically an objective non-partisan” (Brockman & Rose, 2011, 10) tasked 

with making a fair presentation of evidence and governed by certain rules and 

procedures (Brockman & Rose, 2011, 85-88). While many perceive the Crown as 

representing the victim, the Crown may proceed with charges without the victim‟s 

consent and against the victim‟s wishes (Brockman & Rose, 2011, 9). The Crown 

presents its case and arguments are put forth by defence lawyers who “advocate” on 

behalf of their client, the accused (Brockman & Rose, 2011, 10). This system is not 

without its critiques. Concerns are raised regarding the abilities of witnesses to 

accurately recall and report the details of the events and questions are often raised 

about witness veracity53 (Brockman & Rose, 2011, 8).  

A second critique involves the role of the judge who must assess the evidence 

presented in court. An important aspect of this decision-making power is the ability to 

exercise discretion throughout the process (McCormick, 1994, 3). Despite their powerful 

positions, however, judges still operate within a specific, formalized system, governed by 

stringent rules and procedures. As discussed in Chapter 2, context is a key component 

in criminal harassment cases, and judicial discretion in interpreting context is critical to 
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assessing whether the legal criteria for criminal harassment are met in each case. That 

said, the system also includes checks and balances and when grounds exist (that is, 

when perceived judicial or legal mistakes are made), decisions may be appealed.  

Researchers have attempted to isolate some of the influences on judicial 

decision-making and have also examined the sentencing process. McCormick & Greene 

(1990) outline a variety of models that were developed to explain how judges make 

decisions which include: judge as a computer who mechanically applies legal rules to 

the facts; judge as umpire whose goal of efficiency results in “snap” decisions that 

facilitate court routine with minimal delay; judge as King Solomon who creates just 

resolutions and may manipulate law to achieve same; judge as “plain dispute-resolver” 

who makes case-by-case decisions; and judge as policy maker who renders decisions 

and considers policy implications in the process (McCormick & Greene, 1990, 121). In 

his classic work, Hogarth (1971) found that judges are not passive “black-boxes” and 

their decisions are influenced by a variety of factors that are often personal and 

individualistic; individual judicial attitudes and perceptions differ and these distinctions 

are related to sentencing variability (Hogarth, 1971; Palys & Divorski, 1984a, 349).  

In addition to legal influences, a judge‟s personal attitudes toward crime and 

punishment, personal style of interpretation and the ways in which s/he organizes 

information are seen to influence sentencing decisions (Hogarth, 1971). Hogarth‟s study 

was one of the first to find that in passing sentences, judges‟ perceptions of the case 

facts were far more important than the facts of a case alone (Palys & Divorski, 1984b, 

334). Given the overwhelming evidence that sentencing disparity exists, it comes as no 

surprise that the personal human characteristics of individual judges are believed to 

influence decision-making (Palys and Divorski, 1984b, 341). The adversarial nature of 

the legal system, the role of judicial discretion, and the criminalization and codification of 
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certain behaviours and actions reflect the contexts and constraints within which judges 

function. 

Criminal Harassment and VAWIR Policies 

Violence Against Women in Relationships policies reflect the dynamic 

relationships between social movements, political institutions and public policy. 

However, we cannot ignore the fact that the public policy process is shaped by social 

structures that systematically disadvantage some groups and advantage others 

(Weldon, 2002, 3). In addition, the ability of law, that is, criminalization, to adequately 

address the needs of women experiencing violence in relationships has been critiqued 

by many feminist legal scholars (See Comack & Balfour, 2004; Martin, 1998; Martin & 

Mosher, 1995; Smart, 1989; 1995; Snider, 1995; 1998, among others). Although it 

appears that feminist movements in particular have increased public awareness 

regarding intimate partner violence, it is not consistently viewed as unacceptable 

behaviour. Police responses are not always adequate and women continue to be 

blamed (see, for example, Browne, 2004; Hannah-Moffat, 1995; Henning & Holdford, 

2006; Roberts, Wolfer, & Mele, 2008).  

In order for laws directed at intimate partner violence as well as accompanying 

policies such as VAWIR to improve systemic responses to women‟s needs, such 

responses require meaningful government support. Without cooperation from those who 

enforce the policies and programs available to assist women in and/or leaving violent 

relationships, laws and policies will remain ineffectual. To better understand how 

criminal harassment fits within these policies, I provide a brief discussion of the 

complexities of violence against women and a succinct history of the development of 

VAWIR policies.  
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The Complexities of Violence Against Women in Relationships 

The various institutions of society, including the family, the criminal justice 
system, the health system and psychiatry, obscure and minimize the 
violence to which women are exposed and make it difficult for a woman to 
realize that she is being ill-treated, let alone to escape and claim her 
rights. If the abused woman does complain, she is likely to be punished, 
ostracized or subject to counselling that blames her for the abuse ... The 
husband of the battered wife may mete out further punishment, she may 
get short shrift from welfare agencies who may want to keep the family 
together at all costs, and from mental health workers who may urge her to 
change the behaviour that is, they feel, provoking the abuse. (Penfold & 
Walker, 1984, 170) 

Theorists examining intimate partner violence often suggest that aggression and 

violence are learned behaviours within a context of social, economic and political 

inequalities that women experience (Ptacek, 1999, 11; Sev'er, 2002, 49). These 

inequalities are reinforced by power relations between men and women and women‟s 

inequality in Western society (Minaker, 2001, 80). Historically, well documented 

traditions of patriarchal patterns, values, and ideologies have rationalized and endorsed 

violence against women in relationships (Dobash & Dobash, 1990b, 126).  

Developments over the past two decades illustrate the politicization of wife 

abuse, bringing it into the public view, accompanied by decreased tolerance towards it 

and increased state intervention (Minaker, 2001, 77). However, in attempting to 

understand issues of violence against women in relationships, Minaker (2001) notes we 

must acknowledge the specific barriers that women face in situations of intimate 

violence: women need to be believed, recognized and validated by responding 

professionals (84). The response must be meaningful and provide women with 

protection, safety and reprieve from the abuse (85); their basic survival needs of food, 

shelter and safety must be met (86); and they require particular understanding when 

children are involved (87). In addition, women are likely to need advocacy, support and 

resources (88) and a means of rebuilding their lives, in order to heal, to obtain emotional 
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security, and to develop mechanisms for long-term survival (89). While this list should 

not be considered comprehensive, it serves as a useful summary of the complexities 

and challenges that women face in leaving abusive relationships.54  

Notably, the duality of abuse and affection within violent relationships illustrates 

why abused women are often reluctant “to simply define men as solely abusive and / or 

unworthy of intervention” (Dobash & Dobash, 1998, 16). The hand that strikes is the 

same hand that comforts (Lundgren, 1995, 184) and moreover, “societal standards, 

cultural dictates and law have both tacitly and explicitly encouraged male dominance 

over women” (Minaker, 2001, 76). More often than not, successful interventions are 

equated with women leaving violent partners assuming that there is no possibility of 

rehabilitation; in the process, service providers and criminal justice personnel ignore the 

voices of women who “may want to remain with the man but eliminate the violence” 

(Lewis, Dobash, Dobash, & Cavanagh, 2001, 109). This all-or-nothing approach 

“precludes any investigation of the small, routine and private or the grand, dramatic and 

public ways in which women challenge men‟s abuse and the ways they might invoke the 

law to support them in these challenges” (Lewis, et al., 2001, 114). The debate initiated 

by legal scholar and feminist Carol Smart (1989) remains: “is the law an appropriate site 

of struggle for feminists?” (Lewis, et al., 2001, 112). As Martin (1998) reminds us, the 

criminal justice system makes “promises of morality, protection and recognition of harm,” 

but these are “false promises” (Martin, 1998, 160).  

The criminal justice system apparatus is about order and its reproduction, 
and about maintaining the existing hierarchy of status and privilege and 
only incidentally about crime or morality or the safety of individual citizens 
and their communities. It operates most effectively at the level of the 
symbolic. (Martin, 1998, 160) 

                                                           
54

  See, for example, Buzawa (1996); Comack (1999); Dobash (2000); Geller (1986); Gelles 
(1996); Goodman (1993); Loue (2001); Rigakos and Bonnycastle (1998); Sev'er (2002); 
Statistics Canada (2002); and Valverde (1995). 
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These comments are reminiscent of Comack and Balfour‟s (2004) Official Version of 

Law and raise questions about law‟s symbolic value versus its real value when applied 

to the lived experiences of women facing violence. These inconsistencies are also 

similar to those raised by Martin and Mosher (1995) who found that mandatory charge 

and no drop prosecutions in VAWIR policies failed as they were incapable of addressing 

women‟s needs in the absence of advocacy and meaningful choice (40-43).  

The Development of VAWIR Policies 

Prior to 1983, intimate partner violence in Canada was viewed as a social issue 

but emerging federal initiatives clearly identified it as a serious social problem. By 1983, 

the federal Solicitor General urged police chiefs across the country to implement 

aggressive charging policies in an effort to remove or reduce violence against women in 

relationships. Following a shift in federal government directives related to criminal justice 

responses to domestic violence, provincial and territorial governments across Canada 

developed their own Violence Against Women in Relationships (VAWIR) policies. In 

consideration of the dynamics of spousal assault cases, such policies “placed control of 

the prosecution with prosecutors, not the victim, in the hope there would be less 

pressure on victims to withdraw their charges” (British Columbia Ministry of Attorney 

General, 2002, 3).  

It is apparent that in the implementation and enforcement of VAWIR policies, the 

intent was to reduce the challenges facing women in violent relationships through 

concerted efforts on the part of both police and the Crown in responding to the problem. 

Considerable research indicated that criminal justice responses were often inconsistent, 

that the police assessed whether or not a woman was a credible witness before an 



 

 56 

arrest was made, and that the consumption of alcohol by the victim frequently influenced 

decisions not to lay charges.55  

The literature is, however, inconsistent in its recommendations regarding pro-

arrest and pro-charge VAWIR policies that require the laying of charges with or without a 

victim‟s consent.56 The best legal responses to incidents that involve violence against 

women in intimate settings are often uncertain and analysis indicates that a “one answer 

for all” policy is probably inappropriate. At the same time, care must be taken to ensure 

that official agents of the state, namely police and the Crown, do not revert to previous 

attitudes that relegated issues of intimate violence to the private sphere.57 Women in 

violent relationships must be treated with respect and taken seriously, both within and 

outside of the context of VAWIR policies. Yet, considerable evidence exists that the 

police and the Crown do not always respond according to policy because of their cynical 

attitudes towards victims. The literature frequently indicates that officials believe women 

are unreliable and reluctant witnesses (Buzawa & Buzawa, 1996; Dobash & Dobash, 

2000; Harrell & Smith, 1996; Pacey, 2002; Rigakos & Bonnycastle, 1998). These 

prevailing attitudes reflect the above-noted concerns regarding attitudes about men and 

ownership over women connected to systemic issues of patriarchy and sexism, 

exemplified in an interview study conducted in Toronto by Hannah-Moffat (1995). She 

found that police officers articulated a number of problems in attending domestic 

violence calls, although they did not include the frequently cited concerns with their own 

safety. Instead, their resistance focused on the victims‟ attitude and behaviour and 
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  See, for example, Gill & Brockman (1996); Hackett (2000); Kachuk (1998); Kong (1996); 
Pacey (2002); Rigakos (1994); Rigakos & Bonnycastle (1998); and Sev'er (2002). 

56
  See, for example, Buzawa & Buzawa (1996); Coker (2001); Dobash and Dobash (2000; 

1990a); Martin (1998); Snider (1998); Ursel, Tutty, & leMaistre (2008a) and Valverde (1995). 
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  Astbury (1996) found that even though policies have been developed to specifically address 
intimate partner violence, “…violence outside the family is publicly condemned, [while] 
violence inside the family has been and still is condoned by many as private, normal and 
legitimate” (186). 



 

 57 

assumptions that they would be reluctant witnesses. On a more positive note, some 

officers recognized issues of economic marginalization, acknowledging that the women 

could not survive in the absence of their partner‟s income, and some conceded that the 

women had concerns about their children and the children‟s reactions to their father‟s 

arrest (Hannah-Moffat, 1995, 38-39). Despite these findings Hannah-Moffat (1995) 

concludes that most of the younger less experienced police officers disagreed with 

government mandated pro-charge policies and admitted to having had “problems” in 

applying/enforcing policies (45). While some women may be reluctant to testify, their 

unwillingness is not grounds to dismiss cases without proper investigation.  

In addition to the officer-identified problems of women as unreliable witnesses 

and the economic issues they may face in leaving a violent partner, front-line officers 

also express concerns with court processes and perceptions of the ineffectiveness of the 

law as potential sources of frustration and discouragement (Hannah-Moffat, 1995, 41). 

While most interviewees did not support pro-charge policies, when they did, reasons of 

accountability and consistency were provided; when they did not, loss of discretionary 

powers was cited (Hannah-Moffat, 1995, 43).  

An additional source of officer resistance to pro-charge policies may be linked to 

research that shows that women experiencing intimate violence are often viewed by 

criminal justice system personnel as responsible for the crimes committed against them. 

Frequently, women are blamed, either because they are viewed as provoking attacks or 

because they are believed to have the power to avoid assaults (Hart, 1996, 101). 

Victims of social problems are often seen as responsible for causing them (Penfold & 
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Walker, 1984, 137).58 In fact, one interview study of police officers found that “most” 

officers are suspicious of these victims and portray them as at least partially responsible 

(Hannah-Moffat, 1995, 45). 

This theme of victim-blaming can also be seen from the perspectives of both the 

perpetrator and the victim of intimate violence. Offenders almost uniformly blame the 

victim for their conduct, claiming that they were provoked and that their crimes are 

excusable, if not justifiable. At the same time, women are also known to blame 

themselves, believing that they could be smarter, that they should have found ways to 

prevent the violence, or that if they were more courageous they could find a way to 

safely leave the relationship (Hart, 1996, 101).  

As shown above, the problems associated with violence against women and 

notions of victim-blaming are complex and experienced not only by those directly 

involved in intimate violence, but also by those who are tasked with responding to such 

incidents. The fact that women sometimes blame themselves for the violence may be a 

manifestation of sexist and patriarchal expectations which are perpetuated by police 

officers, Crown prosecutors, and judges. These findings reveal the deep-seated 

challenges faced by those trying to end violence against women in relationships.  

Criminal Harassment as a Reflection of Public Policy 

To date, six Canadian provinces and two territories have implemented policies or 

legislation to specifically address violence in relationships that attend to streamlining the 
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  Penfold and Walker (1984) provide an interesting discussion examining the role of victim 
blaming in health promotion strategies. The onus for health is often placed back on the 
individual and on the family; in particular, the mother is expected to provide the right diet, 
forbid alcohol and smoking, and insist on exercise, recreation, and stress-reduction: all in an 
effort to produce non-delinquent children (Penfold & Walker, 1984, p 137). Additional 
examples of victim blaming include blaming rape victims, dismissing the prostitute as a 
primitive deviant, condemning the alcoholic‟s wife for causing her husband‟s downfall, 
suggesting that female children seduce their fathers, and attributing women‟s addiction to 
tranquilizers to neuroticism and inadequacy (Penfold & Walker, 1984, p 245). 
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process for obtaining protection orders.59 British Columbia is noticeably absent from this 

list and has not yet established a specific act or policy that simplifies the process for 

obtaining protection orders. As discussed in Chapter 1, however, in 2005 the British 

Columbia Ministry of Solicitor General and Public Safety imposed police guidelines for 

risk assessment and the processes for applying for protection orders or detention orders 

when established criteria are met.  

The Role of Protection Orders in Preventing Criminal Harassment 

Just like other victims of violent crime who participate in prosecution, victims of 

intimate violence fear retaliation and escalating violence with good reason (Hart, 1996, 

99). Most other victims of violent crime, however, are not in a relationship nor are they 

living with the defendant; most do not have a history of previous attacks or sustained 

injury; most have not been held hostage by the defendant or experienced ongoing 

threats; most are not compelled into continuing contact with the defendant during the 

criminal process and after disposition because of shared parenthood; and most are not 

integrally interconnected with the assailant and at an elevated risk of violent assault after 

intervention by the criminal justice system (Hart, 1996, 100). Women experiencing 

violent relationships are unique from other victims involved in criminal justice processes, 

especially in consideration of the fact that they may be killed when attempting to seek 

legal redress or when leaving an abusive relationship (Hart, 1996, 100). Thus, women 

experiencing criminal harassment from a former intimate partner are particularly 

vulnerable.  
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  These include Saskatchewan‟s Victims of Domestic Violence Act (1994), Prince Edward 
Island‟s Victims of Family Violence Act (1996), Yukon Territory‟s Family Violence Prevention 
Act (1997), Alberta‟s Protection Against Family Violence Act (1999), Manitoba‟s Domestic 

Violence and Stalking Act of Manitoba (1999), Nova Scotia‟s Domestic Violence 
Intervention Act (2003), Northwest Territories‟ Protection Against Family Violence Act (2005) 
and Newfoundland and Labrador's Family Violence Protection Act (2006) (Department of 
Justice, 2009; Laurie, 2008, 228; Manitoba Law Reform Commission, 1997b). 

http://www.gov.ns.ca/legislature/legc/statutes/domestcv.htm
http://www.gov.ns.ca/legislature/legc/statutes/domestcv.htm


 

 60 

One important tool available to address intimate violence and the risk of 

increasing violence has been the use of protective orders, although questions regarding 

their utility remain (Logan, Walker, Shannon, & Cole, 2008, 378). Indeed, a primary 

theme in Ptacek‟s interview research project60 is that restraining orders are “ineffective 

pieces of paper” that do little to protect women (1999). Likewise, a BC study found that 

police members were reluctant to arrest suspects when protection orders were 

breached, with only 21% of restraining orders breaches and 35% of peace bonds 

breaches resulting in arrest (Rigakos, 1994; 1997). Similarly, an American study by 

Harrell and Smith (1996) found that calls to the police because of violations of 

restraining orders were high (60%), but arrest rates were low even though such 

violations constitute a criminal offence (239). Harrell and Smith (1996) conclude that 

additional research and training are required to assist courts and police in responding 

effectively to breaches of restraining orders (241).  

Notably, as with other potential solutions for intimate partner violence, protection 

orders have their own set of problems, not the least of which are issues of enforcement 

(Schollenberg & Gibbons, 1992, 194). Even when specific policies and procedures are in 

place, Brewster‟s (2001) exploratory study using in-depth interviews with former intimate 

stalking victims in Pennsylvania suggests protection orders may not be the answer; she 

found instead that women encountered a variety of frustrations in relation to reporting 

the harassing behaviours to police and in obtaining protective orders (100-103). Some 

were told they could not get a protection order while others found that the orders had no 

effect or actually worsened the behaviour. Much of their dissatisfaction stemmed from 

police responses. Either the police seemed ignorant of the validity and enforceability of a 
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  Ptacek interviewed women in Massachusetts who had experienced legal responses to 
violence perpetrated against them, along with judges and members of the public. Although his 
study is American his findings are not dissimilar from those conducted in other jurisdictions 
including Canada. 
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protection order or the women received conflicting advice (Brewster, 2001, 103). 

Although 72% of women in this particular study sought assistance in relation to being 

stalked by a former intimate and half of them sought restraining orders, only 24% 

reported that criminal charges had been laid against their stalkers, and only 6% of 

stalkers were brought to trial (Brewster, 2001, 106). Victims reported having received 

“little sympathy or help” from the police, and they complained that the police had 

“mishandled” their victimization (Brewster, 2001, 107). Although Brewster‟s research 

was conducted in the United States, the concerns expressed by stalking victims are 

consistent with research conducted in other jurisdictions. 

A number of other studies also report the ineffective nature of protection orders. 

Cupach and Spitzbeg‟s (2004) examination of restraining orders in stalking cases in the 

United States found that four in ten respondents “reported some instance of non-

compliance by the pursuer or violent partner,” and one in five said the situation 

escalated “after or because of the order” (73). A more recent American study by Logan, 

et al. (2008) reports that when a protective order was issued because of criminal 

harassment, it was more likely that it would be violated than was the case for orders 

issued for other reasons (383). Moreover, when compared to other forms of intimate 

partner violence, stalking “is associated with more severe violence, increased distress, 

and greater fear” (Logan, et al., 2008, 383). Spitzberg and Cupach‟s (2007) meta-

analysis that included both American and Canadian studies also shows the potential for 

escalating violence once an order is delivered or enforced by the police (83).  

One of the implications of the available research appears to involve the need for 

education and training for criminal justice personnel to address safety issues for stalking 

victims. Initial VAWIR policies attempted to address safety issues and the recent shift to 

risk assessment tools in responding to intimate violence, exemplified by most recent 
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training protocols for police in BC, have taken these initiatives to a new level. The 

problem, however, is that these responses assume that the expertise of psy 

professionals and their accompanying tools based on principles of actuarial justice can 

effectively promote safety and predict future dangerousness. I now examine some of the 

conflicts between the law and psy professionals and consider the potential impact of 

these incongruities on decision-making in criminal harassment cases. 

Law Meets the Psy Professions 

According to some, there is a pragmatic relationship between the disciplines of 

law and psychology, both of which focus on human behaviour (Schuller & Ogloff, 2001, 

8). Law is often used to judge human behaviour within legal criteria, and psychology and 

psychiatry are frequently used to test, verify, and support legal assumptions about 

behaviour. Raitt and Zeedyk (2000) argue that the vast expansion of psychologists into 

the role of experts in the courtroom illustrates the explicit relationship between the law 

and psychology (3-5). At the explicit level, the psy professions provide an extralegal 

response to deviance that serves a variety of control functions that supplement and 

support the law. Some say the psy model is politically useful as an ideology that 

disguises social control as benevolent and caring, consequently, putting our fates in the 

hands of experts who justify their power as both scientific and benevolent (Leifer, 1990, 

257). Ultimately, psy professionals have come to play a supporting role in the drama that 

unfolds in a courtroom.  

It is, however, the implicit relationship between the disciplines that is, according 

to Raitt and Zeedyk (2000), “particularly deleterious to women” (5). The authors outline 

three aspects of this implicit relationship. First, it is based on epistemological 

assumptions that the disciplines share an adherence to positivism and its attendant 

objective, rational and scientific methods of inquiry (1). In reality, neither discipline is 
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truly objective and both ignore the role of human agency (6-7). Second, both disciplines 

measure human behaviour using a male normative standard (7). Women who do not 

measure up to this norm “are characterized as inferior, deviant, inadequate, [and] 

abnormal” (8). Third, both disciplines rely on “an individualistic model of human 

behaviour” which ignores the “socio-historical-personal context” of behaviour (8). While 

there have been some inroads by critics of law and psychology, the implicit relationship 

appears to remain.  

Other authors have emphasized the difference between the two disciplines: see 

Haney (1980) and Schuller and Ogloff (2001, 10-12). Notably, decision-making in law is 

based on appearances of certainty, while psy decision-making is based on probabilistic 

evidence (Schuller & Ogloff, 2001, 11), regardless of whether the psy professions follow 

a clinical or actuarial model. In this regard, “the certainty sought by the law can ... 

present problems when psychologists testify in court” (Schuller & Ogloff, 2001, 12), 

although when they appear in court as expert witnesses these professionals are likely to 

impart more certainty than their techniques legitimately permit. In particular, critiques of 

psy testimony focus on the subjective nature and lack of transparency in clinical 

judgement in addition to the production of inconsistent results (Lyon, Hart, & Webster, 

2001, 343). In response to these misgivings we now see greater emphasis on actuarial 

risk assessment to “maximize consistency” through rigid prescriptive diagnostics 

grounded in statistical models, which their proponents claim have predictive power far 

beyond that of clinical models (Lyon, et al., 2001, 343-344). In essence, we are 

witnessing a shift from uncertainty and faith in psy predictive abilities to a theoretical 
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vision of statistical calculation and certainty that infiltrates science into the law, thereby 

strengthening the relationship between the two fields.61  

Despite the lack of consensus in predicting human behaviour, judges, in making 

decisions about culpability and penalties, sometimes rely on the testimony of experts 

and their claimed ability to predict behaviour, identify mental health and categorize 

individuals according to risk criteria (Steinitz, 2001, 42). The literature regarding a risk 

society and the emergence of a “new penology”62 in how we manage that risk are 

important to an analysis of the criminal harassment case law. According to some, the 

medical model inhibits creative understandings of human behaviour and absolves us of 

accountability for our actions and our lives (Leifer, 1990, 257-258). Deviance is, instead, 

considered to be determined by unfortunate circumstances (biological, psychological or 

social) that can be addressed only through physical or chemical control of the individual, 

rather than being seen as the result of individual choices that may have been shaped or 

constrained through external factors. Categorizations of individual pathology often 

negate free will and divert attention from the elements of society that support and create 

inequality, frustration and violence (Steinitz, 2001, 9). As we shift from clinical diagnoses 

towards the adoption of risk management and the use of abstract factors for 

categorization and the control of people, events and circumstances are re-categorized 

as “risk factors,” and measurement supplants other forms of understanding (Steinitz, 

2001, 35).  
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  In addition, Raitt and Zeedyk (2000) suggest that psychology‟s move from a philosophical 
discipline to a “scientific” one is driven by the vast amounts of money available for “scientific” 
research and it is “small wonder” that psychologists now emphasize the “biological, 
neurological, and empirical basis” of the discipline (7). 

62
  The term New Penology was coined by Feeley and Simon (1992) and refers to the emergence 

of actuarial justice as a means of “identifying, classifying and managing groups assorted by 
levels of dangerousness” (Feeley & Simon, 1994, 174). See also Cheliotis (2006, 313). 
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Both law and the psy professions aim to prevent crime and to minimize risk. As 

noted by Feeley and Simon (1994), rather than responding to past offences, techniques 

now aim primarily at preventing future offences (178). Despite the appeal of statistical 

techniques couched in the language of precision, accuracy and objectivity, the role of 

actuarial risk assessments as a useful predictive tool is not uniformly accepted 

(MacAlister, 2005, 29). Silver and Miller (2002) acknowledge that actuarial scores are 

based primarily on historical characteristics of the offender, thereby suggesting that 

behaviours cannot change (140). Further, they find that actuarial risk assessment does 

little to understand or resolve an offender‟s problems; rather it serves as a means of 

labelling (Silver & Miller, 2002, 147). Accordingly, Silver and Miller (2002) warn that 

those developing actuarial risk assessments must proceed with concern and awareness 

regarding the potential dangers (157). These warnings, however, do little to lessen the 

appeal of such tools. While some are critical of these approaches, many are not.  

Feeley and Simon (1994) argue that the effects of actuarial justice are 

manifested in the courts through the psy professions and risk assessment tools, and 

have led to increases in preventive detention and mass surveillance (181-182). Indeed, 

although he was writing about the insurance industry, Ewald (1991) refers to a 

“technology of risk” (198) that emphasizes this shift to actuarial models and the creation 

of “classes of risk” (199) that also apply in a courtroom setting. These “new strategies 

dissolve the notion of a subject or a concrete individual, and put in its place a 

combinatory of factors, the factors of risk” (Castel, 1991 281, emphasis in original). 

Moreover, Castel (1991) argues that " the notion of dangerousness, formerly used to 

designate the privileged target of preventive medical strategies [has been replaced] by 

the notion of risk” (282, emphasis in original).  
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In turn, these shifts normalize and rationalize increased surveillance in society 

and the court‟s embrace of suspicion profiles as a basis for detaining persons (Feeley & 

Simon, 1994, 181-182). This risk society is less concerned with the causes of criminal 

behaviour, treatment and rehabilitation and is more concerned with efficient 

management of high-risk groups at the lowest possible cost (Faubert, 2003, 47; Feeley 

& Simon, 1992, 461). This approach  

has all but nullified the need for in-person assessments, a shift which 
dramatically alters the assessor-subject relationship. Instead, experts can 
utilize file information alone in order to make assessments of risk, based 
on statistical evidence that people present a specific likelihood of 
behaving in a certain manner when their dossiers evidence particular risk 
factors. Thus the future can be predicted, within a margin of error, and 
theoretically harm can be prevented before it has occurred, without the 
necessity of interpersonal interaction and all the complexity it entails. 
(Steinitz, 2001, 36) 

 Further, the rise of professional risk managers in the criminal justice system and the 

adoption of risk technologies permit greater coordination within the criminal justice 

system (Brown & Pratt, 2000, 3; Faubert, 2003, 66; Feeley & Simon, 1994, 191). We 

now distinguish between psy experts and risk managers who are more appropriately 

viewed as technicians and information managers involved in a process of “sorting” 

offenders (Faubert, 2003, 73).63 

While some argue that actuarial justice and risk assessment play a prominent 

role in judicial decision-making, not all researchers agree. Indeed, Silver and Chow-

Martin (2002) argue that judges are reluctant to rely on actuarial prediction tools, in part 

because of methodological concerns regarding accuracy and false positives, and in part 

owing to their potential impact on the civil liberties of offenders (539-540, 543). In 
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  These notions are further explored in Chapter 7. Professional risk managers are linked to 
threat assessment units which appear to be an expanding industry, especially within police 
departments. Designated risk assessment tools are used to assess the likelihood of escalating 
violence in intimate relationships, despite the lack of evidence regarding the utility of these 
tools in these situations. 
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considering a new approach to actuarial risk assessment that would adopt a multiple 

methods approach, Silver and Chow-Martin (2002) find that although the results are 

promising, a number of methodological and procedural issues must be addressed before 

the proposed approach would meet the needs of the judiciary (563). Despite these 

shortcomings, the authors continue to promote the value of actuarial models in 

sentencing, although they admit that such models are probably better invoked with the 

support of expert opinions in the prediction of future violent behaviour (Silver & Chow-

Martin, 2002, 563). Rather than replacing expert clinical diagnoses with professional risk 

managers, it seems the authors suggest both are required, thereby expanding the 

technology and industry of risk. I explore the role and influence of both clinical diagnoses 

and actuarial models of risk assessment in the criminal harassment cases in Chapter 7. 

Gender, Law and Risk 

I began this chapter with a discussion of feminist critiques of the law and the 

many concerns regarding the law‟s ability to effectively address the kinds of legal issues 

that women face. Further, although the law is regarded as neutral and autonomous, 

evidence shows it is neither. Instead, law in both policy and practice is infused with 

structural and social influences and the role of gender both in the legal process and 

within the psy professions warrants further attention.  

According to Stanko (1990, 207) and Phillips (1996, 243), consideration of 

gender provides a crucial lens in the assessment of the dynamics of intimate violence. A 

“gender neutral” explanation of violence excludes the context of women‟s subordination 

in these situations (Stanko, 1990, 211). Conceptualizations of risk are generally devoid 

of feminist analysis, and thus fail to acknowledge how men and women confront and 

negotiate different types of risk in their lives. “Women negotiate the risk of personal harm 

in the context of knowing that their assailant will most probably be a man, while men do 
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not, as a general empirical rule, encounter women with the same sense of trepidation” 

(Chan & Rigakos, 2002, 743-744). This one-sided perception of risk serves to reinforce 

stereotyped images of women as victims and challenges the idea that risk is gender 

neutral (Chan & Rigakos, 2002, 748; Silver & Miller, 2002; Stanko, 2000). In addition to 

risk, a gendered examination of stereotypes helps us understand the social, political, 

historical and ideological contexts that influence and affect policy (Phillips, 1996; Stanko, 

1990).  

Women‟s risks are often equated with criminal victimization from strangers (Chan 

& Rigakos, 2002, 750; Stanko, 2000, 147). Both the media and popular culture 

perpetuate images of an unknown man hiding in bushes waiting to attack and women 

are expected to learn from these cautionary tales. Further, as Chan and Rigakos (2002) 

argue, such patriarchal representations of women‟s danger are an “effective mechanism 

for the social control of women, making them more dependent on men for their 

protection and forcing women into believing that home is the safest place for them” 

(Chan & Rigakos, 2002, 751). Women, however, remain at greatest risk from their 

intimate partners, and these misleading constructions of women‟s victimization impede 

“understanding the structure and ideology of women‟s relationship to risk” (Chan & 

Rigakos, 2002, 755). As Chan and Rigakos (2002) observe, 

…in failing to acknowledge that the primary onus is placed on women to 
avoid risks and be safe in both public and private spheres, mainstream 
criminology continues to marginalize and ignore the impact of crime on 
women. (756) 

Moreover, risk as it is conceptualized in the previous section ignores the fact that 

personal safety for women means something different than it does for men. In addition to 

the risk assessment paradigm, women are also viewed as personally responsible for 

their own safety. Responses to women experiencing intimate violence include questions 
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such as “why didn‟t you leave?”, “why didn‟t you know?” or “what were you thinking?” 

Moreover, when women leave a relationship the danger they face often escalates.  

Given that violence against women policies in general refer to intimate 

relationships, it is imperative that we address this disjuncture between women‟s real and 

perceived risk. The paucity of gender analysis in the risk assessment literature must be 

considered in connection to violence against women in relationships in general, and to 

criminal harassment between former intimates, specifically. The prevention of intimate 

violence should be addressed in relation to how women “experience, avoid, and 

minimize violence within their everyday lives” (Stanko, 1990, 208). Women are taught to 

avoid dangerous situations by not walking alone at night, not wearing “provocative” 

clothing, or in the case of intimate violence, leaving the relationship.64 Such expectations 

demonstrate the contradictory discourses about women‟s risk, which focus, 

inappropriately, on women‟s responsibilities rather than on men‟s accountability for the 

dangers (Stanko, 2000, 156). The notion that women who stay are responsible for the 

violence they endure ignores the practical problems in leaving (for example, fear of 

escalating violence, economic limitations, and concerns about the impact on children) 

and assumes that the only way to end the violence is to terminate the relationship.65 

Further, these suppositions presume that all women have similar needs (Stanko, 1996, 

9).  

The realities for women experiencing intimate violence including criminal 

harassment do not necessarily reflect society‟s understanding of the problem. Indeed, 

using a legal framework to respond to violence in the home, and the construction of risk 
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  Stanko (1996) provides a useful discussion of a wide range of government crime prevention 
literature directed at women, which emphasizes that women are responsible for avoiding male 
violence. 

65
  For an extensive discussion of the challenges women face in leaving a relationship see 

Browne (2004) and Sev‟er (2002). 
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that places responsibility on women, rather than accountability on violent men, results in 

the continued perpetuation of men‟s power over women. For these reasons, law must be 

viewed as a limited response and we must attend more carefully to the disjunctures 

between legal policies and their practical application.  

This chapter has outlined the framework that guides this research. I now turn to 

Chapter 4 which outlines the methods and methodologies employed during the research 

process, as well as a detailed discussion of research decisions and issues and their 

implications for my analysis. 
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CHAPTER FOUR:  METHODS AND METHODOLOGY 

The practice of social research can proceed most effectively if we replace the 
view that science involves quest for certain knowledge, that can be evaluated in 

an unambiguous way, with the view that it involves modes of human 
engagement on which we can and should reflect, and about which we can and 
should converse to improve our understanding and practice...if we understand 
that science is not simply about the acquisition of knowledge but is a means of 

expressing ourselves -- and of forming, transforming, and generally coping with 
our world -- we can approach this endeavour in a new way. In doing so we will 
be able to steer clear of the delusion that it is possible to know in the absolute 

sense of “being right” and devote our energies to the more constructive process 
of dealing with the implications of our different ways of knowing. 

(Morgan, 1983, 18) 

Embarking on a project as daunting as a dissertation filled me with 

apprehension, fear, excitement, and questions about how to ensure the research 

process respects the integrity of the data, acknowledges its shortcomings, and ultimately 

produces a work that is a fair representation of those involved in the court system, 

without having the opportunity to speak directly with them, or hear their voices first hand. 

My decision to focus solely on textual data, produced in a very specific, formalized, legal 

environment, left me concerned about how to honour the victims affected in the cases. 

As this dissertation focuses on legal responses to criminal harassment between former 

intimates, in which the accused is most often male and the victim most often female, I 

employed a gendered lens and a feminist approach to the data. Unlike many feminist 

research traditions, my method did not include in-depth interviews with those affected by 

criminal harassment and I was cognizant of this limitation throughout the research 

process. In my efforts to honour victims of criminal harassment, I remained committed to 

presenting my findings in a manner that respects and privileges the victims who are 

often marginalized and whose voices are frequently discounted. 
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This project employed both quantitative and qualitative techniques and my 

research is best characterized as constructivist and inductive. In addition to these 

approaches, I view criminal harassment as a socially constructed entity, and 

accordingly, I reviewed the legal decisions with a critical and gendered lens. Further, the 

process was iterative, although until I was immersed in this project I had no real 

understanding of what iterative meant.66 The back-and-forth process of the inquiry, 

which involved moving from the research questions to the data to analysis and 

interpretation, and then back to the data, was constant, and admittedly, overwhelming at 

times. To ensure consistency in my work, I developed systematic mechanisms to guide 

the data coding and analysis, yet I remained open to new and unanticipated findings in 

keeping with the inductive characteristics of qualitative research. My commitment to 

reflexivity fostered my ability to remain true to the documents throughout this project. 

The result is a comprehensive examination of the phenomenon of criminal harassment 

as presented in Canadian case law reported in QuickLaw between 1993 and 2006. 

Socio-legal Analysis 

Despite the methodological shortcomings of textual analysis of formal legal 

documents which exclude women‟s voices, Mossman (1991) raises important questions 

regarding the value of a socio-legal analysis. She asks, what can be learned from the 

cases about the nature of legal method, especially in the context of challenges to 

“deeply held beliefs, vested interests, and the status quo…[i]n other words, what do 

these cases suggest about the potential impact of feminism on legal method?” 

(Mossman, 1991, 286). My research considers these questions in my analysis of the 
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  The iterative process, described as the dynamic interaction between data collection, analysis 
and theory generation, is discussed in many qualitative research texts. See, for example, 
Barbour (2008, 2-4, 30), Hesse-Biber and Leavy (2011, 35-36), and Palys and Atchison 
(2008, 308-313). 
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criminal harassment cases. The system in which the law operates, and the structural 

factors that influence judicial decision-making, must not be ignored. Mossman (1991) 

also concedes that legal reasoning may be inconsistent with recognized principles of 

legal method (287) and that these emerging contradictions offer important insights to 

legal studies (290). As such, an essential aspect of my analysis involved trying to 

understand how the judicial decisions might impact women‟s realities with specific 

attention to issues of safety and well-being.  

In preparing for this dissertation I considered the expertise of several feminist 

legal scholars. Mary Jane Mossman (1991) identifies three principles of legal method: 1) 

the characterization of the issues; 2) the choice of legal precedents to decide the validity 

of women‟s claims; and 3) the process of statutory interpretation, especially in 

determining the capacity of statutes to alter common law principles (290). I wanted to 

determine how these principles specifically applied to criminal harassment, although I 

found myself focusing primarily on two questions: how was criminal harassment 

characterized within the case law, and how did judges interpret the claims made by the 

complainants67?  

The work of Lynn Smith, the former Dean of UBC Law School and now a judge 

of the British Columbia Supreme Court, also influenced my research process. Smith 

(1989) argues that “relatively distinct phases in feminist legal theory ... have resulted in 

different ways of defining the issues concerning women in our legal system, and 

consequently, different ways of researching and arguing cases, and proposing solutions” 

(70). In her view, standard approaches to legal research presume neutrality and 

universalizability of principles (Smith, 1989, 75). When conducting legal research, 
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  Notably, not all of the victims were women, and in fact, some of the more absorbing cases 
involved judicial responses to cases outside of the “norm,” when a woman was the accused 
and the complainant was a man. 
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however, Smith (1989) suggests that, in the first phase, the researcher begins by 

identifying areas where women are treated differently from men before and under the 

law and considers whether the law or the manner of law enforcement is gender neutral 

(78). Although criminal harassment legislation is not gender specific, legislative intent 

included a gendered focus and in this instance neutrality may not be the most 

appropriate goal. Instead, it may be more suitable for judges to take into consideration 

the gendered dynamics of intimate violence when adjudicating these situations. The 

second phase of research involves examining areas of law with important implications 

for women (Smith, 1989, 82) as is the case with criminal harassment. According to 

Smith (1989), in the final phase, investigation includes scepticisms about the neutrality 

and universalizability of the existing legal system and questions the practice of laws and 

the reasons and processes by which we understand and apply them (88). In my own 

work this includes an examination of how policies that address violence against women 

fit within the criminal harassment cases as discussed below.  

The Policy Analysis 

Research and analysis frequently indicate that even when policies are developed 

with the best of intentions, unintended consequences result. Given the potential for 

policies to have unforeseen effects, although not a formal policy analysis, my 

dissertation includes a discussion about the apparent confluences and disjunctures 

between case outcomes and VAWIR policies. As noted in Chapter 1, a primary purpose 

of initial VAWIR policies was to ensure consistency in response from all facets of the 

criminal justice system. It seems policy makers assumed that in order to treat women 

fairly, everyone must receive the same treatment. I argue, however, that fairness should 

not be equated with sameness. Early policies included mandatory arrest requirements 

when intervening in incidents of intimate partner violence, and research indicates that 
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these practices often include the use of restraining and protection orders as one means 

of addressing intimate violence. Critiques of this “compulsory” approach to the “problem” 

of violence against women quickly emerged. Regardless of the unanticipated, often 

negative, consequences associated with VAWIR policies, such as those noted in 

Chapter 3, the problems women face in leaving violent relationships cannot and should 

not be ignored. Although the legal analysis conducted here is not a specific examination 

of VAWIR policies, attention to how the cases play out in comparison to the intentions of 

policy makers, guides and influences the analysis as well as the recommendations 

provided in Chapter 9. Accordingly, I explore the disjuncture and confluence between 

the application of policy and its impact on women the policy is intended to “protect.”  

Interest in media attention to courtroom responses to violence against women 

and the apparent failure of the criminal justice system to protect women led Ptacek 

(1999) to examine and question the differences between the written law and the law in 

practice. In his discussion, Ptacek underscores the political influences on violence 

against women and the numerous structural inequalities and obstacles women face, and 

he considers the visibility of gender, class and racial antagonisms that have combined to 

present a series of dilemmas for abused women seeking help (Ptacek, 1999, 11).  

Ptacek‟s (1999) study emphasizes structural inequalities and political influences 

that create barriers in providing meaningful protection for women. The impediments 

women face are reinforced through courtroom responses and judicial decisions and 

despite the best of intentions, the evidence shows disjuncture between the law and its 

ability to protect women from intimate partner violence. Further, women have the right to 

be safe from harm and violence but too often legal responses can only offer empty rights 

(Ptacek, 1999, 169). For example, Ptacek (1999) consistently shows that restraining 

orders are merely ineffective pieces of paper that do little to protect women. As 
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previously noted, although his study was in Massachusetts, the results are similar to the 

discussion I provided in Chapter 3. The use of legal responses to social problems rooted 

in structural inequalities demonstrates an inherent tension that requires balance and I 

consider these issues throughout my analysis. 

Research Questions 

I designed my research questions in such a way that they could be revised 

based on new information or interesting features arising during the research process 

that merited further exploration. They are set out here in their final form.  

 What do Canadian criminal harassment decisions located in the QuickLaw 

databases tell us about how judges deal with these criminal cases in relation 

to gender, type of harassment and the relationship between the parties? 

 What themes emerge in the criminal harassment decisions especially as they 

relate to gender roles and stereotypes? 

 Where and how do risk assessment tools fit within a socio-legal analysis of 

criminal harassment cases between former intimates? Further, how do the 

different gender roles assigned to men and women impact decision-making 

practices within a risk society? 

 Since criminal harassment is one exemplar of violence between intimate 

partners (or former intimate partners), how do the case outcomes match the 

intents of government policies aimed to protect individuals from this form of 

violence? 

Defining Content Analysis 

The theoretical origins of content analysis as a research methodology were 

influenced by the development of mass media and by international politics68 (Titscher, et 
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  Initially, mass communication, international politics and war propaganda were of particular 
interest to researchers conducting content analysis (Titscher, Meyer, Wodak, & Vetter, 2000, 
56). 
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al., 2000, 55; White & Marsh, 2006, 21-22). The literature, however, lacks consensus 

regarding definitions and meanings of content analysis. For some, content analysis is a 

solely quantitative approach that applies deductive procedures, complete with issues of 

sampling, units of analysis, categories and coding, coding and reliability, (statistical) 

analysis and evaluation, and conclusions about theory (Ezzy, 2002, 81-84; Titscher, et 

al., 2000, 59-61; White & Marsh, 2006, 23).  

Although content analysis began as a strictly quantitative enterprise, over time 

qualitative approaches to content analysis appeared. Qualitative content analysis is 

described as “…the reconstruction of contexts. „Patterns‟ or „wholes‟ ... could be 

demonstrated, not by counting and measuring their manifest contents, but by showing 

the different possibilities of interpretation of „multiple connotations‟” (Titscher, et al., 

2000, 62). Meaning does not reside in text but in the interpretation of the text (Hodder, 

2000, 704). Texts are viewed as a product, requiring explanations, that can be 

accounted for through the discursive rules and themes that predominate in a particular 

socio-historical context (Prior, 2003, 70). Reading texts in different contexts produces 

different meanings that are often contradictory and always socially embedded; “different 

types of texts have to be understood in the contexts of their conditions of production and 

reading” (Hodder, 2000, 704). In addition, texts must be considered both for what is said, 

what is missing, and what might have been said (Reinharz, 1992, 149). 

Still others acknowledge that the content analysis of text can be both quantitative 

and quantitative (Mason, 2002; Palys & Atchison, 2008; Silverman, 2001; White & 

Marsh, 2006). I followed this approach. Chapter 5 presents the quantitative findings from 

the data, focussing on descriptive data about the cases that paint an overall picture of 

the types of criminal harassment cases reported in the QuickLaw databases. Chapters 6 
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to 8 report the qualitative findings organized according to several themes that emerged 

in a closer reading of the cases. 

For this project – an examination of texts produced by judges within the criminal 

justice system for a very specific purpose and audience – the context of production was 

a crucial element in the analysis. Accordingly, I considered interpretive factors that 

spoke to content, production and consumption throughout (See Atkinson & Coffey, 

2003, 47; Mason, 2002, 115). Further, as advised by Hodder (2000), the text and 

context were viewed as being in a constant state of tension, each defining and 

redefining the other (704). In addition, I specifically explored the multiple and often 

conflicting voices emerging in the text (Hodder, 2000, 705). The documents were viewed 

as „social facts‟ that are produced, shared and used in socially organized ways; in my 

case, however, as advised by Atkinson & Coffey (2003, 47), they were not thought of as 

transparent representations but as constructions of particular kinds of representations 

with their own conventions. Undoubtedly, my documents are couched in legal language 

with specific meanings and interpretations (Atkinson & Coffey, 2003, 49). In addition, 

documents do not stand alone (Atkinson & Coffey, 2003, 48, 55); this is especially true 

for my work as the documents refer to and relate to other documents.69 Accordingly, I 

made sure to consider the intertextuality between the cases. Reinharz (1992) suggests 

that to conduct a feminist analysis is  

…to study individual women and or groups of women, the relations 
between women and men, relations among women, the intersections of 
race, gender, class and age and the institutions, persons, and ideas that 
have shaped women‟s lives. (Reinharz, 1992, 155) 

Although my data source does not include the voices of those affected by criminal 

harassment I looked for moments when the women‟s voices emerged, and considered 
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  The on-going continuous dialogue between documents is known as intertextuality (Schwandt, 
2007, 68; Titscher, et al., 2000, 23-24) 
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the discourse in the judgements and the messages found in the data. Throughout this 

process, I acknowledged the tensions between the representation of women in the 

cases and their realities. 

Techniques of Content Analysis 

Numerous authors have outlined the appropriate steps in using archival data 

methods and conducting content analysis. Just as the authors do not always agree 

regarding definitions of their methods (frequently based on their own epistemologies and 

methodologies), there is similar disagreement regarding the techniques available to 

conduct content analysis. The following discussion outlines some of the issues 

described in the literature and how they were addressed in, and applied to, my own 

research, considering epistemological, methodological and practical applications of the 

methods themselves.  

Text as Data 

The use of archival methods permits an examination of the data based on the 

notion that we can understand people and culture through an analysis of the things we 

produce (Palys & Atchison, 2008, 223). The analysis of texts “…instructs us how to see 

the world, how to differentiate the parts within it; and thereby provides the means by 

which we can engage with the world” (Prior, 2003, 67). Varied opinions about the 

approach to textual data sources appear in the literature and these variations were 

considered throughout the research process.  

Qualitative analysis is broadly “interpretivist” in its concern with how the social 

world is understood, experienced, produced and constituted. The social world is 

complex, multi-layered and textured, and different techniques are used to identify social 

meanings, interpretations, practices, discourses, processes and constructions, all which 
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bring meaning to this world (Mason, 2002, 3). Following Mason‟s (2002) suggestions, 

my methods of analysis, explanation and argument-building were based on my 

understanding of the complexity, detail, context and nuances of the data; traditional 

statistical forms of analysis were not central. In essence, my study involved active 

engagement throughout the research process, characterized by deliberation regarding 

the issues that were identified and sometimes resolved in the course of the investigation. 

For example, in reading through the cases, I found myself both emotional and fearful for 

the women when judges seemed to make decisions that did not appear to be in the best 

interests of the victim (that is, when I felt as though a woman‟s safety might be 

compromised by the decisions). At times I found myself blaming the judges and while in 

some instances judges certainly appeared to make mistakes, I also needed to look 

beyond the cases themselves and consider the overarching context in which judges 

operate. Further, I purposefully sought out cases within the data set that disconfirmed or 

challenged my expectations or emerging findings.70  

As is the case with all types of research, we cannot locate all of the answers and, 

regardless of our data sources, no project can be truly comprehensive; either something 

will be missing or something will be present that was not there before (Palys & Atchison, 

2008, 224; Reinharz, 1992, 162). The current study is limited to what is produced by the 

courts and publicly accessible through electronic legal databases. Further, the data are 

restricted to judicial representations of cases. The cases vary considerably regarding the 

level of detail and explanation, especially when the decision is delivered orally.71 As 

expected, the language used in oral decisions is frequently far less formal than that 

found in written judgements. Consequently, these variations must be accepted as one of 
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  See Becker (1996; 1998), Lincoln & Guba (2000, 183), Merriam (2002, 26-27), Silverman 
(2001), and Titscher et al. (2000, 17) among others. 

71
  Data include oral judgements that are transcribed and published in the QuickLaw databases. 
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the challenges to the use of judicial decisions as a data source. The judgements, 

however, also reflect the individuality of judges and the roles of discretion and 

interpretation as a source of fluidity of decision-making processes. 

A main advantage to conducting a textual analysis is the reduced influence of 

reactivity (the effect of the respondent‟s or participant‟s awareness that s/he is being 

observed) on the part of the players (Palys & Atchison, 2008, 227). As recommended by 

Palys & Atchison (2008, 227), I constantly considered the potential role of reactivity even 

though my research is based on textual data. Specifically, reactivity may apply in terms 

of what judges say and do not say on the legal record, but more so because of the 

prospect that their decisions may be overturned by an appellate court than because 

judges expect a social science researcher to come along and analyze their decisions. 

For example, a judge may deliberately use “politically correct” language in his/her 

decision knowing that it will become part of the case law. However, a closer examination 

of the decision may suggest that it was not based on “politically correct” values, despite 

the invoking of such language. Further, legal judgements are somewhat different from 

other data types by virtue of the fact that they are used to set legal precedents and 

determine future legal decisions (Busby, 2000, 359). It is also likely that judges are 

influenced on some level by the public and are well aware of media presentations of 

their decisions.  

Throughout the research process my attention focussed on the need to consider 

not only what was being said in the case, but also what was not being said, and the 

types of cases that appeared to be missing from, or under-represented in, the legal data 

bases. Reinharz (1992) argues that a feminist content analysis is a  

…study both of texts that exist and texts that do not. A feminist sociologist 
can link the existing and missing documents with the social conditions of 
the time... By discovering patterns between existing and missing 
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documents, and with power/gender relations in the society of the time, 
and by bringing this material to the attention of people today, new ties are 
made that help explain the current relation between gender and power 
and give some groups a greater sense of their own history. (Reinharz, 
1992, 163) 

Although Reinharz‟s (1992) discussion refers to historical documents and “power/gender 

relations in the society of the time” (163), her comments resonate with the current study. 

For example, as will be discussed in Chapter 5, of the total cases included in the 

dataset, the proportion of cases involving criminal harassment between former intimate 

partners was less than 60%, which is somewhat lower than the percentage I anticipated 

according to the literature. The reason for this difference is unclear, although it may be 

that intimate partner cases are less likely to make it into the QuickLaw databases. It is 

also possible that criminal harassment cases involving former partners may be resolved 

earlier in the process and formal court proceedings are less likely to occur. If the latter is 

the case, it appears that Reinharz‟s comments regarding power and gender relations 

remain relevant today. 

In order to address the above-noted challenges, I remained reflexive throughout 

the research process. Reflexivity is seen as a primary source of insight when 

approaching feminist scholarship (Fonow & Cook, 1991, 2) and includes consciousness 

raising or a “process of self-awareness” (Fonow & Cook, 1991, 3) in an effort to achieve 

“better understanding of the political and social contexts of the production of knowledge” 

(Fonow & Cook, 1991, 5). Kirby, Greaves and Reid (2006) explain that  

Reflexivity requires that we embrace our subjectivity and actively identify 
its impact on the research process. In other words, how can, you, the 
researcher.... continuously reflect upon your own view, the impact of the 
questions you ask, the issues you explore and the methods of 
investigation and analysis that you employ? Further, how can you utilize 
the knowledge that results from your research responsibly and ethically, 
to make a positive difference? (20) 
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My commitment to a critical and gendered analysis of the case law required constant 

questioning, reflection and attention to other possible interpretations of what was 

presented in the judicial decisions.  

The Research Site 

First, as stressed by Palys and Atchison (2008, 241), my project required a well-

defined focus with concrete ideas about the data I was seeking and a clear set of 

objectives. The purpose of my research was to better understand the legal responses to 

criminal harassment, concentrating on a very specific group within this category of 

offence, harassment between former intimates. Because of my interest in legal 

decisions, QuickLaw was an obvious choice as my primary data source.72 The use of 

documents that track official proceedings generates a “potential goldmine for 

sociological investigation” (Silverman, 2001, 135). This particular source of legal reports 

offers the most advantages: QuickLaw provides a useful series of electronic full text 

databases that include access to a vast number of legal judgements at various levels of 

courts and jurisdictions, including tribunals and hearings, as well as access to an 

assortment of legal commentary and journal articles. The databases provide a 

convenient way to locate a variety of cases; they are available to students without 

charge and the system is relatively easy to navigate (Murdoch, 2001, 47). Moreover, the 

need to physically review many paper volumes of reported cases is eliminated. In 

addition to searches of the QuickLaw databases, I searched all available provincial and 

territorial legal databases to ensure that every accessible criminal harassment case was 

included in the data set; no new cases were located during these searches.  

                                                           
72

  At the time of data gathering, QuickLaw was the primary legal database that existed. In 2008, 
changes to licensing for legal decisions were put in place. If this research were conducted 
today, it would have also required searching BestCase, Criminal Spectrum, LawSource, 
LexisNexis, and CriminalSource databases, although many of the data bases simply duplicate 
decisions that appear elsewhere.  
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Despite the above-noted advantages associated with using legal databases to 

gather data, the databases are not without restrictions and shortcomings. In considering 

the limitations to the data set, a useful starting place is Murdoch‟s (2001) experience 

using QuickLaw as outlined in her M.A. thesis, a socio-legal analysis of sexual assaults 

by healthcare providers. At the most basic level, it is necessary to consider what types of 

Canadian legal judgements are available. For example, QuickLaw cases are generally 

limited to findings of conviction or acquittal and sentencing decisions and appeals. 

Similarly, jury trials are seldom reported in the databases, although aspects of them 

sometimes appear where the trial judge‟s instructions to the jury or some other portion of 

the case are appealed. In addition, oral decisions will not make it into the databases 

unless they are later transcribed. Finally, summary conviction offences are much less 

likely to find their way into QuickLaw as many of these decisions are made orally from 

the bench and are never transcribed for entry into legal data bases. Also, perhaps 

because of the volume of cases in provincial courts, many of these cases do not make it 

into online data bases. For example, the BC Provincial Court posts very few of its cases 

and offers this explanation:  

Most of the entries currently on the database are judgments delivered in 
written form and posted at the discretion of the presiding Judge. Many of 
the Court's judgments are delivered orally and have not yet found their 
way onto the website. It is expected that with time greater numbers of 
decisions, both oral and written, will be placed on the database; however, 
the decision to post decisions online remains with individual Judges. 
(Provincial Court of British Columbia, 2002) 

In addition to restricted coverage of decisions, many reported decisions are only 

partial accounts of court proceedings (Murdoch, 2001, 46). There are no transcripts of 

the evidence or of the arguments provided by Crown and defence counsel. As the 

database only reports certain portions of the proceedings, there are obvious limits to 



 

 85 

what can be found. For these reasons, searches of media databases were conducted to 

provide more details regarding cases.  

The above discussion relates to issues of selective deposit and selective survival 

that apply to my work. Palys and Atchison (2008) state there are two kinds of history –

past events and those events in the past that are actually recorded (225). Selective 

deposit acknowledges that some individuals and some societies are more likely than 

others to have their beliefs placed in the historical record (Palys & Atchison, 2008, 225). 

As well, certain people are better situated to place things in historical records, and 

consequently, certain records have a better chance of “surviving” over time. In both 

cases, it is most often the wealthy and powerful (men and colonists) who possess this 

advantage (Palys & Atchison, 2008, 225). This certainly applies to my research in that 

decisions made by judges are publicly reported unlike, for example, victim accounts of 

their experiences. 

Palys and Atchison (2008) also advise that researchers must be sensitive to the 

ways in which data availability may constrain their conclusions and the range of theory 

that can be developed (227). Not only are there distinctions between whose decisions 

make it into the legal databases, but one must also take into account what makes it into 

the case law in first place. Before there is even an opportunity for a criminal harassment 

incident to make it into the legal record, the complainant must go to police, the police 

must agree that an offence occurred and then gather enough evidence to actually lay 

charges or, depending on the province, have prosecutors approve charges.73 Even if a 

case makes it to the court level, there is still no guarantee that it will be reported in the 
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  In most Canadian provinces, police lay informations which are brought forward to the Crown 
for prosecution. In British Columbia, Quebec and New Brunswick, police recommend charges 
to the Crown which are screened and pre-approved before an information is laid (Brockman & 
Rose, 2011, 75). 
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QuickLaw databases. For example, most guilty pleas and oral findings of guilty or not 

guilty will never make it into QuickLaw. 

Cases involving intimate partner violence are particularly vulnerable to non-

reporting. Research consistently demonstrates that such cases are reported to the 

police less than 30% of the time.74 In fact, the 2004 General Social Survey (GSS) 

conducted in Canada found that only 28% of intimate partner violence incidents were 

reported to the police; the rate was consistent with that found in the 1999 GSS 

(Mihorean, 2005, 25). Of greater import is the fact that a number of cases of criminal 

harassment will never make it into the court system as offenders who escalate from 

criminal harassment to murder frequently end the incident by committing suicide. 

Obviously, if there is no live offender, no charges are laid and cases will not be heard. In 

cases where the victim is killed, a murder charge may replace what might have been a 

criminal harassment charge. Further, Grant, Bone and Grant (2003) argue that criminal 

harassment victims may be “harassed” into silence (that is, either they will not report to 

police or they will not testify in court), and that harassment victims are more likely to be 

encouraged to endorse a plea bargain in the Crown‟s effort to obtain a protective order 

against the accused (para. 11).75  

In addition to concerns regarding the types of cases reported in QuickLaw, as 

suggested by Palys and Atchison (2008), I also considered the context of production in 

my analysis (p. 228). In this project, the role of judicial decision-making in reported 

cases of criminal harassment was integral to my analysis. Judicial decision-making itself 

is complicated by additional influences of selective deposit, further limiting case law 
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  See Brewster (2001), Comack & Balfour (2004), Dobash & Dobash (1995), Gist et al. (2001), 
and Rigakos & Bonnycastle (1998), among others. 

75
  Grant et al. (2003) note that according to an interview with a Crown lawyer in Vancouver the 

priority is often to obtain a protective order, either as a no contact order or as a condition of 
probation (Note 14).  
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analysis: criteria for reporting cases vary by jurisdiction, the reported cases may actually 

represent “unusual” incidents, and many are oral decisions that are rarely transcribed 

and entered into databases unless specifically requested (Busby, 2000, para. 11).76 

Even though not all cases will appear in QuickLaw, this data source remains a primary 

legal resource available to lawyers, as the case law reported there comprises those 

cases most likely to be used by lawyers. The frequent use of QuickLaw cases by 

lawyers also means these cases are most likely to influence “common law judicial 

decision-making [which] is heavily influenced by precedent” (Busby, 2000, para. 11). 

The ease with which QuickLaw cases can be accessed means that they become “an 

important source of information on legal trends” (Busby, 2000, para. 11).  

Given that the QuickLaw databases report only certain kinds of cases or certain 

portions of the proceedings, I attempted to address some of my concerns regarding 

missing data and case details through searches of media databases to determine if 

additional details about the cases could be gleaned from secondary sources.77 The level 

of detail provided within the cases varied considerably and, although media sources are 

far from ideal, I believed that such reports might offer supplementary particulars 

regarding the cases that were not available within the reported court decisions. 

Unfortunately, as discussed below, secondary media sources did not provide a great 

deal of information to supplement what was provided in the cases.  

One remaining challenge to using QuickLaw was the existence of cases from 

Quebec which are written in French.78 As my working knowledge of the French language  
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  Although Busby (2000) conducted a case law analysis of third party record applications, 
concerns she raises regarding the representativeness of case law apply to my own work.  

77
  For example, Canadian Newsstand provides full text of major Canadian newspapers and 

Canwest does the same for small market British Columbia newspapers.
 

78
  Occasionally French cases were found in New Brunswick courts and at the Supreme Court of 

Canada level, but these cases consistently had English equivalents available.  
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is limited, I needed someone proficient in French to assist me in locating Quebec cases, 

coding them according to my criteria, and translating the text as required. Rather than 

obtaining complete translations (an expensive proposition), I worked closely with another 

graduate student, fluent in French, who assisted me with the search process and helped 

me code and translate documents as needed.  

Despite the challenges of archival research, there remain numerous advantages 

to the method. A socio-legal analysis of case law spanning fourteen years (1993-2006) 

permits a limited historical analysis, although the fairly recent implementation of criminal 

harassment legislation means the time span may not be sufficient to identify meaningful 

shifts.79 This dissertation, however, provides a baseline that allows us to trace emerging 

patterns and themes in the case law. Further, I examine the connections between policy, 

practice and juridical responses which allow for a greater understanding of the tensions 

inherent in these components.  

Data Gathering 

I searched the QuickLaw databases using key terms and converted all cases to 

text files (.txt) so they could be easily imported into NVivo.80  

                                                           
79

  As criminal harassment did not become an offence in Canada until 1993, this start date is 
selected because it coincides with the enactment of the legislation. Since the introduction of 
this offence, incidents of criminal harassment in official crime statistics have increased; 
however, this does not mean that the frequency of criminally harassing behaviours is rising. It 
is more likely that the growing numbers reflect the fact that these activities are now prohibited 
by law and, further, that there is greater awareness of the offence. In the past few years the 
incidence of criminal harassment appears to have levelled off. 

80
  During the initial data gathering phase (2005), NVivo required files saved in .rtf or .txt format. 

Subsequently, a new version of NVivo was released and these document formats are no 
longer required. The most recent releases of NVivo (versions 8 and 9) allow text documents to 
be in numerous file formats including pdf thereby increasing the utility of the program.  
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English-language Cases 

The initial search of the QuickLaw databases used the following search terms: 

“criminal* harass*,” “264”81 or “stalk*” and elicited almost 900 cases. The search term 

“stalk*” brought up numerous marijuana grow-op related cases. I conducted a cursory 

review of these and similar cases to eliminate those easily determined irrelevant to the 

current study, and imported the remaining 653 cases into NVivo for review. Ultimately, I 

removed an additional 171 English-language cases from the data for a variety of 

reasons as outlined below.  

A total of 62 civil cases were removed from data set. I initially thought that some 

of the civil cases could include additional information relating to the criminal harassment 

cases, and that these cases might provide an interesting point of comparison between 

the criminal and civil proceedings. The majority of civil cases related to child custody 

issues and divorce/separation proceedings and typically included allegations of criminal 

harassment. For the most part, these allegations were not supported in the civil case 

and I located a related criminal case in only two instances. For the reasons noted above, 

the civil cases were excluded from the final analysis. Future research, however, might 

take a closer look at the role of criminal harassment in family law cases. The fact that 

the allegations of criminal harassment were unsupported is interesting in and of itself, 

and it seems there is more room for research regarding the role of criminally harassing 

behaviours during separation and custody hearings in particular.  

Once the civil cases were removed, a total of 591 cases remained. At this point I 

began the first round of coding cases (see Initial Data Coding below). As I worked 

through the data set, I found 31 variant or duplicate cases; these cases were removed. 
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 Criminal harassment legislation is section 264 of the Criminal Code of Canada. 
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When multiple versions of a case appeared, I retained the most thorough / detailed 

decision determined by the length and density of the case content.82  

The remaining 78 cases were eliminated from the data set for the following 

reasons:  

 19 cases proved not to be about criminal harassment. In one instance, the 

case discussed whether or not a certain behaviour constituted criminal 

harassment, but criminal harassment was not actually part of the charges 

before the court, and a second case was removed because although it 

involved what would now be considered criminal harassment, it preceded the 

implementation of section 264. Seventeen cases were removed because 

although they were pulled up in a search for s. 264 of the Criminal Code, a 

closer review showed that they actually referred to s. 264.1, uttering threats, 

and a specific charge of criminal harassment was not included. It is not 

uncommon for criminal harassment cases to include the offence of uttering 

threats, but in cases when a related charge of criminal harassment did not 

appear, the case was removed from the data set.  

 7 cases were eliminated because they cited criminal harassment case law 

but did not include a charge of criminal harassment. 

 7 cases involved a Dangerous Offender application; criminal harassment was 

mentioned but was not part of the offences. 

 5 cases involved a Dangerous Offender application and while criminal 

harassment was part of the offender‟s criminal history, it was not included in 

the application before the court. 

 8 cases mentioned the accused‟s history of criminal harassment, but criminal 

harassment charges were not part of the current case.  

 1 case was a review of a Judicial Interim Release application, but it was 

unclear whether the criminal harassment mentioned in the case was related 

to the current case or was actually part of the accused‟s criminal history. 
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  Sometimes variants included both the full report of the case and a summary version. 
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 Finally, 31 cases were removed because although they included a criminal 

harassment charge, the cases provided so little information they would not be 

useful in the final analysis. These cases were usually administrative 

proceedings that did not focus on the specifics of the case.  

A total of 482 English-language cases were included in the final data set.  

French-language Cases 

Once I completed the review and initial coding of English-language cases, I 

located French-language cases for further review by my French-speaking research 

assistant.83 I located 116 cases that included the notation “harcèlement criminal.”84 

Following the same process as that for the English cases, my French-language expert 

reviewed each document to determine whether or not the case was about criminal 

harassment; a number of decisions that referenced criminal harassment case law were 

not relevant to this study. In addition, each case was cross-referenced against the 

English-language cases to see if an English translation was already available and part of 

the data set.85 Ultimately, a total of 44 distinct French-language decisions with no 

English translation were included in the data set.  

Quebec comprises about 23% of the national population during the period of 

study, yet only 8.59% of criminal harassment cases included in the data set occurred in 

Quebec. More importantly, the most recent Statistics Canada publication regarding 

spousal violence notes that 12% of stalking cases between former intimate partners in 

Canada took place in Quebec (Bressan, 2008, 12). Although Bressan (2008) only 

examines criminal harassment within the confines of spousal violence, Quebec appears 
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  My French-language expert was Daniela DiGiacomo, a former master‟s student in the 
Criminology program at SFU.  

84
  There is no French equivalent for “stalking” and, therefore, harcèlement criminal was the only 

French term used in searching for French cases. 
85

  Complete English-language translations were available for two cases also located in French.  
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to be under-represented in my data set.86 I remain perplexed regarding the reasons for 

the disproportionate number of cases from Quebec. It is possible that Quebec cases are 

more likely to be resolved through guilty pleas, meaning there are fewer trials. This 

possibility, however, does not explain the absence of sentencing decisions. Although 

many sentencing decisions do not make their way into QuickLaw, almost all of those 

found originated from outside Quebec.87 It is also possible that offenders are more likely 

to be diverted in Quebec, or it may simply be that fewer cases from Quebec make it into 

QuickLaw. In addition, it may be that although QuickLaw picks up French-language 

cases, either the senders are not as diligent or the managers of QuickLaw may not 

incorporate them into their database.  

Supplementing the Case Law with Media Sources 

Once the first round of data coding was complete and the final data set was 

established, Canadian Newsstand databases were searched for news articles or reports 

that discussed the cases. I located newspaper articles that discussed a total of 62 

unique cases (15.4%); news articles contained information not provided in 39 of the 

QuickLaw cases (9.7%). In most instances, the new information was limited to the 

accused‟s or victim‟s age. Occasionally, news articles included sentencing information 

not available in QuickLaw.88  

Even though media searches did not provide much additional relevant 

information, the types of criminal harassment cases reported in the newspapers were 
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  In contrast, the often-related offence of uttering threats was substantially higher in Quebec 
than elsewhere (16%) (Bressan, 2008, 12). 

87
  There were 77 sentencing decisions in the reported English-language cases, compared to 

only one sentencing decision from Quebec.  
88

  It was not uncommon for a conviction to be reported in QuickLaw without the accompanying 
sentencing decision. A total of 27 sentencing decisions were available for the 146 trial 
decisions in the data set. An additional 4 cases include both a conviction and sentence in the 
same proceeding. 
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telling. Cases most likely to be reported in the news were incidents of murder that 

included criminal harassment, which, in turn, was used to raise the murder charge to first 

degree under section 231 (6) of the Criminal Code of Canada. When a woman is killed 

by her estranged husband after a period of stalking, it makes sense that this is reported 

given the gravity of the event, although these incidents also tend to be sensationalized. 

Of greater interest was that the criminal harassment cases reported in the news did not 

follow the more typical patterns of criminal harassment as found in the case law and 

official statistics, that is, cases between former intimates when the perpetrator is most 

often an estranged male spouse, and the victim a woman. The media reported on the 

less typical and, presumably more newsworthy, stories where the victim was male and 

the offender female, or the more bizarre cases where the criminal harassment occurred 

between more unusual parties, such as disputes between neighbours, or instances of 

disgruntled employees harassing former employers. These findings reflect literature 

which points out that the media consistently over-represent the sensational and bizarre 

(Muraskin & Domash, 2007, 1-8; Schissel, 1997, 32-50; 2006; Surette, 2007, 59-64). 

Data Management  

A variety of software programs are available to assist in the coding and analysis 

of textual data. The cases for this dissertation were imported into NVivo as a means of 

electronic storage and they were coded within this program to assist in my analysis of 

the text. The program offers a useful and practical alternative to the former method of 

making note cards or sorting and colour-coding hundreds of pieces of paper (Strauss & 

Corbin, 1998). In addition, NVivo interfaces with Statistical Packages for the Social 

Sciences (SPSS), which was used to calculate descriptive statistics about the data. It 

must also be understood, however, that computer-assisted qualitative data analysis is 

simply that, computer assisted; the program merely facilitates the analysis (Bazeley, 
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2007, 3; Ezzy, 2002, 111). For my purposes, NVivo is best viewed as a sophisticated 

data management system that allowed me to track decisions, to sort data into 

meaningful and manageable bits, and to arrange my concepts as I worked with the data. 

Further, the mechanics of the program facilitate both iterative and reflexive processes in 

that I could easily track questions as they emerged and record other possibilities and 

ideas that arose throughout the analytic processes.89  

I developed a strategic, systematic technique for sorting cases to assist in 

identifying cases that belonged in the final data set and tracking those removed from the 

initial data set. The process began with the English cases and was subsequently applied 

to the French cases. This decision allowed me to benefit from my experience with the 

English cases and was essential to ensuring the reliability and credibility of the data (see 

below).  

Initial Data Coding and Quantitative Analysis 

I created an initial list of attributes in NVivo,90 and the first round of coding 

involved reading the cases for these specific variables. Attributes captured a variety of 

details about the cases, including offender and victim demographics, the types of 

activities resulting in a charge of criminal harassment, and additional charges related to 

the incident(s). In addition, the type of case (trial, sentencing, appeal, Review Board) 

was tracked, as were decisions regarding findings of guilt and the sentences imposed. 

Unlike traditional quantitative approaches to data coding that begin with a complete list 

of pre-set options for each attribute, I added applicable options as the coding 

progressed. One helpful feature of NVivo is that it allowed me to easily record case 
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  Useful discussions of the “how-to‟s” of qualitative computer-assisted data analysis and 
techniques to be used in coding and analyzing data are provided by Bazeley (2007), Morse 
and Richards (2002), Ezzy (2002), and Richards (1999).  

90
  Additional details regarding the use of NVivo in this project are found in the Qualitative Data 

Coding and Analysis section below. 
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details and later recode them in SPSS.91 This permitted me to capture as much detail as 

possible in coding the data and to later regroup the values into like clusters after the fact. 

In essence, my preliminary coding sheet was refined as I identified additional information 

that I wanted to systematically capture. This involved returning to previously coded 

cases with some frequency, especially early in the process. The frequency counts and 

descriptive data gleaned from the final data set are presented in Chapter 5.  

Once the attribute coding was complete, the case was entered into EndNote,92 a 

signal that the initial quantitative component of the coding was complete. During this 

process, when available, the case summary was also placed in EndNote as a means of 

easily accessing this information. Once I determined that a case belonged in the final 

data set, I went back to the QuickLaw data base and used the QuickCITE93 feature to 

determine how that decision was treated in subsequent decisions. In some instances, 

using this technique identified appeal cases that were not located in the initial search of 

the database because the search terms were not found in the document. These cases 

were also added to the data set and coded for attributes as information regarding appeal 

decisions was important to my analysis.  

Once the initial coding was complete, attribute data were first exported to Excel 

where the data were sorted and summarized and then imported into SPSS for further 

analysis. Quantitative analysis addressed primarily descriptive data gleaned from the 

case law and newspaper reports. Of particular interest were frequency counts of the 
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  For example, I was uncertain regarding the variety of options that might occur in appellate-
level cases. As I progressed through the cases and located options not previously identified 
as values, I was able to add them to the list of attribute values. Once the data coding was 
complete, and data were exported to Excel and ultimately to SPSS, like values were grouped 
in clusters and each value received a single nominal code.  

92
  EndNote is a bibliographic software program. The program served a two-fold purpose as it 

allowed tracking of completed cases and is an easy means of citing references.  
93

  The QuickCITE feature pulls up the case history and identifies any related proceedings found 
in the QuickLaw databases.  
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different variables, followed by an exploration of the data using cross-tabulations to 

consider whether meaningful relationships between variables existed. In addition, I 

looked for patterns in the decisions based on region, gender of the judge and the 

involved parties, level of court, type and frequency of harassing behaviour, as well as 

relationships between the parties. Details regarding these results are found in Chapter 5. 

The Final Data Set 

The final data set consisted of 526 distinct court decisions (44 French-language 

cases and 482 English-language cases). Of these, 315 cases involved only one 

decision. As anticipated, however, some of the decisions were related and involved 

multiple proceedings; not only are trial and sentencing decisions often reported 

separately, but multiple proceedings also include various applications and appeals of 

previous decisions. An additional 87 distinct cases that included multiple proceedings 

were found in the data set for a total of 402 separate incidents. In order to ensure that 

data regarding the offender, victim, criminal harassment characteristics and the like were 

only counted once, cases with multiple proceedings relating to the same incident and 

charges were uniquely coded to permit easy selection of unique cases in SPSS.94 

Similarly, cases involving multiple proceedings regarding the same incident were 

distinctly coded to capture information regarding the type of decision and outcome. 

Of the 87 cases that involved multiple proceedings, there were 59 instances with 

two proceedings (most often a conviction and sentencing judgement or an appeal of 

either conviction or sentence). There were 65 multiple proceeding cases that involved 
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  The lowest-level court decision was coded as either a no to indicate there were no multiple 
proceedings or a yes for multiple proceedings. When a single related case appeared in the 
database, it was coded as related; in incidents with more than one related case, the related 
cases were all recorded as multiple related. This allowed for the easy selection of cases that 
recorded offender, victim, and criminal harassment details in SPSS.  
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more than two related proceedings. For the majority of these cases, there were three 

decisions per case, although one case had seven related proceedings.  

Qualitative Data Coding and Analysis 

As noted previously, the first round of coding involved capturing the quantitative 

attributes from the criminal harassment cases. The next rounds of qualitative coding 

were far less straightforward and predictable. I had initially planned to focus solely on 

cases that involved intimate partner violence in the discourse analysis component of the 

research; however, I ultimately found myself compelled to code all cases both 

quantitatively and qualitatively. Although this decision added considerable time to the 

coding analytic processes, I found myself wondering whether emerging themes and 

patterns were also applicable to cases that did not involve former intimate partners. 

Accordingly, the findings presented in Chapters 6 to 8 are not restricted to victims and 

accused who had prior intimate relationships.  

Similar to my quantitative approach to the data, I wanted to ensure that my 

coding processes were systematically developed and meticulously followed, a practice 

strongly encouraged by many researchers (See Mason, 2002; Murdoch, 2001, 51; 

Silverman, 2001; Strauss & Corbin, 1998, among others). Well-grounded research 

decisions in this regard increase the validity and reliability of the data which, in turn, 

ensures the overall credibility and integrity of the project. At the most basic level, I 

wanted to demonstrate consistency and transparency in my research process in order to 

speak to the findings with confidence.  

The use of NVivo software was invaluable in assisting with consistency, while 

permitting flexibility, during the coding and analytic processes. According to some 

researchers, computer software helps to ensure rigour in these processes in part 
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because it facilitates queries of the data (See, for example, Bazeley, 2007; Corbin & 

Strauss, 2008; Hesse-Biber & Leavy, 2011). Arguably, when manually coding hard 

copies, it is more likely that something might be missed, especially when documents are 

numerous and lengthy (Bazeley, 2007, 3). Further, the software allows a researcher to 

be close to the data such that documents are easily retrievable and reviewable; yet, it 

simultaneously provides distance, allowing the researcher to move beyond description 

into the realm of greater understanding (Bazeley, 2007, 8). This facilitation of the 

iterative processes inherent in qualitative research led to a much more rigorous and 

sophisticated analysis and product.  

As I was the only person coding and analyzing the data, concerns regarding 

inter-rater reliability were confined to the French-language cases.95 Of greater concern 

was the tracking of my research decisions, so as to ensure the decisions were uniformly 

applied throughout the project. Simultaneously, I made every effort to remain flexible 

enough to identify the emergence of new themes, sometimes requiring a return to cases 

already reviewed and coded to re-examine potential links and to make certain that 

nothing was missed in the early rounds of thematic coding. 

The initial rounds of qualitative coding were only the beginning of the process. 

Once themes were selected for inclusion in the dissertation, I found myself going back 

through the early rounds of coding and recoding to develop more refined and analytic 

themes. This round involved extensive memo-writing and reorganizing data which 
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  To address these concerns, the research assistant and I worked together, using the same 
attributes set out for the English-language cases to ensure that consistent decisions were 
made. A coding sheet was developed based on the findings in my English-language cases. 
My French expert assisted in identifying the values for case attributes and subsequently 
reviewed the cases for themes identified within the English-language cases. She translated all 
sections of the cases that appeared relevant to themes. Cases that had additional information 
she thought might be of interest were ear-marked, and we reviewed those cases together. 
Translations were incorporated directly into MS Word documents in colour so that they were 
easy to identify. These cases were then added to the NVivo data set, attributes were recorded 
as identified, and text that related to themes set out in NVivo was coded and attached to those 
themes. 
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frequently meant identifying links and relationships between the data. For example, the 

chapter discussing credibility began with 130 separate decisions coded for 390 

instances related to issues of credibility. 96 The second, third and sometimes fourth 

rounds of coding resulted in 17 subthemes, which were further analysed, disassembled 

and reassembled into what has become Chapter 6 of this dissertation.  

Similarly, I coded for psychiatric language in 131 decisions, (a total of 239 

separate references within these 131 decisions), and mental health discussions in 154 

decisions with 276 references. Within these decisions, examples of psy diagnoses 

appear, although evidence to support these conclusions is not always provided. To 

ensure that all references to psychologists or psychiatrists were captured regardless of 

whether or not they appeared as an expert witness,97 an NVivo query was created to 

locate all cases in which these terms appeared, initially pulling up 80 cases.98 After 

review for relevance, I determined that a total of 58 cases99 included the terms 
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 NVivo can be used in a number of ways. In the above instance, the cases were manually 
coded in all instances where issues of credibility appeared. The program counts the number of 
cases coded for a particular theme but also counts multiple references to a particular theme 
when it appears more than once in a case. The numbers provided here do not reflect the 
number of times the word credible or credibility appears in the cases. Rather these numbers 
represent the number of instances when the theme of credibility was manually coded. 

97
  I was concerned that my initial coding may have overlooked references to psy professionals in 

the sentencing decisions because they did not appear in person. Since this chapter focuses 
on sentencing decisions I wanted to verify these numbers and ensure that nothing was missed 
in my initial coding. 

98
  As previously noted, there are a number of coding options available in NVivo. In this instance, 

a query was used to locate all instances where the terms psychiatrist or psychologist 
appeared in the cases. These cases were then reviewed to ascertain the reason why a 
psychologist or psychiatrist was mentioned. Appearances of the terms were removed in cases 
where the psy professional was not relevant to the trial or sentencing decision.  

99
  These 58 cases include the six cases that were review board hearings which require the 

involvement of a psy professional. In addition, these 58 cases include nine trial cases which 
used expert witnesses, and an additional 20 cases that referred to psy professional reports at 
sentencing.  
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psychologist or psychiatrist with 235 separate references to these professionals.100 A 

total of 39 subthemes resulted, some of which are presented in Chapters 7 and 8. 

The Role of Grounded Theory 

Rather than beginning with a specific theoretical perspective to conduct my 

analysis, my approach to the data was based on aspects of grounded theory, allowing 

for the theor(ies) to emerge from the data though systematic and thematic analyses. 

Admittedly, there is some debate about what grounded theory entails. I find myself most 

comfortable with those premises set out by Charmaz (2008) who views grounded theory 

as a “set of principles and practices” with flexible guidelines rather than as “prescriptions 

and packages” governed by “methodological rules, recipes, and requirements (9). I 

elected not to follow the early version of the method set out by Glaser and Strauss 

(1967) which focuses on discovering theory which emerges from the data, nor the 

revised version of grounded theory that includes more objectivist and positivist 

approaches set out by Strauss and Corbin (1998).101 Instead, I used grounded theory 

techniques that encouraged the development of flexible strategies; I tried to stay away 

from rigid prescriptions; and I acknowledged that grounded theory should be considered 

a “construction” and “interpretation” of the data we explore (Charmaz, 2008, 10). 

Grounded theory strategies were used in conjunction with “sensitizing concepts... 

embedded in our disciplinary emphases and perspectival proclivities” (Charmaz, 2000, 
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  The 22 cases deemed irrelevant to risk assessments or psy diagnoses were removed for a 
variety of reasons. In some cases, the terms appeared because the victim had sought 
counselling as a consequence of the harassing behaviour, or they referred to another case 
that had involved the use of psy professionals. Five cases included specific conditions on a 
probation order to attend psychological or psychiatric treatment but where there was no prior 
indication that the accused had psy treatment. In a particularly difficult case, where the 
accused was convicted of common assault, but acquitted of criminal harassment, sexual 
assault and assault with a weapon, the word psychiatrist appeared because the victim did not 
believe that “her parents would support her if she complained. They took the accused's side of 
things and thought she should be seeing a psychiatrist” (R. v. T.V., 2006, para. 81). 

101
 See also Corbin and Strauss (2008). 
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515). This method is situated in the realm of interpretative social sciences which 

emphasizes meaning, without assuming the existence of a uni-dimensional external 

reality (Charmaz, 2000, 521-522); this approach to the research allowed me to embrace 

the interactive nature of both data collection and analyses.  

Rather than gathering data, coding and analyzing the data in sequence, data 

collection and analysis were conducted concurrently, alongside theoretical sampling and 

other techniques such as questioning the data and constant comparative methods 

(Becker, 1998; Charmaz, 2000; Ezzy, 2002; Palys & Atchison, 2008; Silverman & 

Marvasti, 2008; Strauss & Corbin, 1998). These tactics were employed in the 

identification of the subset of cases that formed the basis of my discourse analysis. In 

addition, as I progressed through the research processes, I identified theoretical 

underpinnings emerging from the data. I then engaged more completely with the 

theoretical literature in contextualizing my findings.  

Thematic analyses used in grounded theory are more inductive than in traditional 

qualitative content analysis because categories are not determined prior to coding; 

instead, the categories emerge from the data (Charmaz, 2000; Ezzy, 2002, 88; Strauss 

& Corbin, 1998). Coding became a process of disassembling and reassembling the 

data, allowing the research to move beyond existing theory to seek new interpretations 

and understandings present in the data (Charmaz, 2000; Ezzy, 2002, 88; Strauss & 

Corbin, 1998). Once again, the importance of situating this research within the broader 

framework of judicial decision-making was paramount. The textual data sources are 

produced by a legal entity within the criminal justice system for a very specific purpose; 

as such, interpretive factors that speak to content, production and consumption required 

consideration (Atkinson & Coffey, 2003, 47; Mason, 2002, 115). In addition, as noted by 

Atkinson and Coffey (2003), textual documents do not stand alone and the inter-
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relationships between the documents must be explored (48, 55); these elements of 

intertextuality were addressed throughout the research process. For example, the 

interface between the cases and their relation to applicable government policies 

regarding intimate partner violence are examined in Chapters 8 and 9.  

Ethical Considerations 

The selected method is unobtrusive and does not deal directly with human 

participants; therefore, typical ethical concerns for social science researchers including 

informed consent, deception, privacy, and confidentiality102 do not affect my work in any 

obvious way. Despite this fact, ethical considerations must be raised as all research is 

infused with political and moral decisions at many levels (Guillemin & Gillam, 2004, 262). 

These decisions were meticulously recorded during my data coding and analysis and 

are included here and explained in subsequent chapters in my efforts to show the 

systematic and reflexive nature of my analysis and to demonstrate transparency in the 

research process.  

Transparency in research processes also requires acknowledging the tensions 

between what my data source offered and the information I was missing. The selection 

of legal texts as my primary data source meant I could not access the subjectivities of 

victims of criminal harassment. When available I considered the voices of the 

complainants as they appeared in the text; for example, there are several judicial 

decisions where the victim‟s voice is directly quoted in the documents.103 Although 

engaging in reflexive processes adds integrity to the research, future studies should 
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 See for example, Christians (2000), Palys & Atchison (2008), Palys & Lowman (2000), 
Reinharz (1992), Silverman & Marvasti (2008), and Silverman (2000; 2001). 

103
 Of course, reading about women testifying in a constrained court environment is hardly 
comparable to sitting down and speaking with them.  
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involve greater attention to the personal experiences of those who are criminally 

harassed. 

Ethical research, however, is about much more than reflexivity and transparency 

in research. Researchers must pay specific attention to the powerful positions they 

occupy; this privilege must be considered throughout the writing and analysis (Oleson, 

2000, 234).104 Although I selected public documents as my research materials, I am still 

obligated to analyze and interpret the data in a meaningful and respectful way. 

Researchers are accountable for both the quality of the research and its claims. To 

ensure accountability, research must be strategic, employ a sound strategy and be 

sensitive to the changing contexts and situations in which it takes place (Ezzy, 2002, 81; 

Mason, 2002, 7).  

From my perspective, my primary ethical obligation was to conduct a critical 

analysis of the documents and to consider the legal, social and political structures that 

may impinge upon the decision-making processes related to the enforcement and 

application of law.105 These issues involved some specific challenges, especially given 

my emotions as I worked through the data. Researching violence, regardless of our data 

sources, can produce an inner turmoil especially when we believe injustices are 

occurring or when we empathize with those represented in the data. In my work, 

managing my feelings was even more problematic when a decision appeared to place 
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 The analysis offered by a researcher imposes a certain power over those being studied, 
especially when the latter are not personally included in the research process. 

105
 As advised by Kirby and McKenna (1989), I engaged with the data as a complete, thinking, 
curious and honourable person (16-29). This was by far the most difficult part of the process, 
as it required that I move beyond reporting and situating my analysis in the real world to 
consider how the judicial decisions were affecting real people. In a second edition of the 
aforementioned text, Kirby, Greaves and Reid (2006) provide an extended discussion of what 
it means to conduct research that can lead to meaningful social change.  
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the victim at risk of greater violence.106 In addition, I needed to remind myself that the 

documents were produced by judges operating within the constraints of the legal 

system; similarly, while I did not always like the offenders, they are also entitled to their 

day in court. I found that reflexive processes were essential to managing the effects of 

my feelings when conducting my analysis. Ultimately, I wanted to ensure that I produced 

a dissertation in which my research processes were authentic and credible as outlined 

below.  

Producing Authentic and Credible Research  

Unlike quantitative work, where research credibility is based on how well the 

research meets traditional positivist standards of validity, reliability and generalizability, 

credible qualitative research reframes traditional quantitative requirements “to reflect the 

multiple ways of establishing truth” (Golafshani, 2003, 604). I took this advice to heart 

during the completion of this dissertation, recognizing that while issues of credibility are 

approached differently in qualitative work, nonetheless, standards certainly exist. Lincoln 

and Guba (2000) were among the first to reconceptualise how we establish reliability, 

validity and generalizability in qualitative research methods. For their purposes, 

qualitative research must be authentic and trustworthy, as demonstrated through 

attributes of dependability, credibility, transferability, and confirmability (Lincoln & Guba, 

2000).  

At its core, reliability in quantitative approaches focuses on the accuracy of 

measurement (Golafshani, 2003, 598-599; Merriam, 2002, 27; Shank, 2006, 110; 

Tashakkori & Teddlie, 1998, 108-109); in other words, can the results be replicated and 

are they consistent? As such, it is vital for the researcher to consider whether or not the 
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 Bosworth (2001) and Liebling & Stanko (2001) provide helpful suggestions for dealing with the 
emotional consequences of researching violence.  



 

 105 

results represent the data collected. In contrast, Lincoln & Guba (2000) note reliability is 

better equated with dependability and confirmability in qualitative research (Shank, 

2006, 114-115). As recommended by Lincoln (1995), Lincoln and Guba (2000) and 

Shank (2006, 110, 115), among others, I created an audit trail to document the 

connections collecting and interpreting the data.  

Validity, however, requires a different focus and is ultimately concerned with 

“whether the means of measurement are accurate and whether they are actually 

measuring what they are intended to measure” (Golafshani, 2003, 599; Lincoln & Guba, 

2000, 178; Shank, 2006, 111). For Lincoln and Guba (2000) and others, validity is 

ultimately concerned with the trustworthiness of the research. To achieve this, the 

research process must be grounded in quality and rigour (Golafshani, 2003, 602; 

Lincoln, 1995, 178-179; Lincoln & Guba, 2000, 277; Shank, 2006, 111-112) and I made 

every effort to ensure my research processes reflected these characteristics. Ultimately, 

as advised by Fine et al. (2000), a primary goal was to remain true to the documents 

(125) to ensure the integrity of my work. 

External validity or generalizability, that is, the extent to which the findings of one 

study can be applied to other situations, is often cited as a criterion for assessing 

research. According to the traditional sciences external validity requires a representative 

sample population (Golafshani, 2003, 602; Merriam, 2002, 28; Shank, 2006, 112-113). 

Notably, this standard is not necessarily congruent with, nor a goal of, qualitative 

research (Lincoln & Guba, 2000; Seale, 1999). Instead, it is more appropriate and useful 

to think about “…what can be learned from an in-depth analysis of a particular situation 

or incident and how that knowledge can be transferred to another situation” (Merriam, 

2002, 28). As outlined earlier, the cases produced in QuickLaw cannot be generalized to 

represent all Canadian criminal harassment cases, nor was this my purpose. Combining 
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quantitative and qualitative approaches to the analysis, however, does permit 

comparisons between my findings and those yielded from other sources (Silverman, 

2001, 249). This blending of methods also reduces traditional concerns regarding 

generalizability. Contextualizing my findings within the broader literature regarding what 

is currently known about the phenomenon of criminal harassment further contributes to 

the transferability of the research.  

In some circles, an additional research technique used to enhance a study‟s 

quality is triangulation. The use of multi-methods in the practice of social science can 

add “...one „layer‟ of data to another to build a confirmatory edifice” (Fine, et al., 2000, 

118). Although my research is not “triangulated” in that the only data source is textual, 

the different approaches to the data permitted an exploration of the different dimensions 

of criminal harassment and an examination of how the properties are linked at the levels 

of knowledge and explanation. The multiple techniques also facilitate a deeper level of 

analysis, permitting the research to corroborate one source with another, and to test 

different analyses, explanations or theories against each other (Mason, 2002, 33-34).  

Qualitative inquiry, as I have approached it, must be multi-faceted; accordingly, I 

examine the social, legal, and political structures and the power relations between them. 

By attending to the advice of qualitative experts regarding the production of authentic 

and credible research, and by remaining critical of the potential influences on my 

research processes, I can speak to my findings with confidence, and know that I have 

produced a work that contributes to more meaningful understandings of the responses 

to criminal harassment within legal decisions.  

This chapter provided an outline of my approach to this research, highlighting the 

socio-legal and policy analysis which follows. I defined content analysis to the judicial 

discourse that comprise the data set and described the QuickLaw databases. I followed 
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this with a discussion of my data gathering, management and coding techniques, 

concluding with my final data set of 526 decisions. Finally, I addressed the role of 

grounded theory, ethical considerations and the production of authentic and transparent 

research. 

In the next chapter, I present descriptive data which include case details, 

demographics of the accused and victims, descriptives of the criminal harassment, and 

case outcomes. When available, I use comparable official data and other Canadian 

studies of criminal harassment to contextualize my findings.  
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CHAPTER FIVE: DEMOGRAPHICS AND OTHER 
CHARACTERISTICS OF CRIMINAL HARASSMENT 

This chapter focuses on the easily quantifiable facets of the cases including: time 

frame, geographic location, court level and type of case, demographics of the accused 

and victim, characteristics of the harassment and case outcomes, among other things. 

As noted in the previous chapter, all relevant cases from the QuickLaw databases were 

captured to establish the most inclusive data set available. Whenever possible, the 

descriptive data presented here are compared with official data sources and with what is 

known from other studies about criminal harassment in Canada to gain an 

understanding of how my data reflect what has been reported from other sources.  

Case details 

Time Frame  

Keeping in mind that Canadian criminal harassment legislation was not in effect 

until 1993, and given the length of time it takes cases to be processed by the courts, it 

makes sense that very few of the criminal harassment cases in the data set would be 

reported prior to 1996. Further, because the legislation was new and untested, judges 

spent considerable time in early decisions defining the parameters of criminal 

harassment and determining how it should be interpreted. Details regarding judicial 

definitions and interpretations of criminal harassment as well as specific legal definitions 

concerning the number and types of contacts needed to meet legal criteria were 

discussed in Chapter 2.  
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Official data consistently show that the frequency of criminal harassment charges 

increased following its 1993 prohibition until about 1999, after which time the rates have 

been relatively stable with minor fluctuations (Hackett, 2000; Kong, 1996; Marth, 2007; 

Thomas, 2007). This pattern is similar to that of other newly introduced legislation in that 

the likelihood of enforcement increases as the public and criminal justice professionals 

become aware of, and more familiar with, the legislation. For example, after sexual 

assault legislation was amended in 1983, there was a subsequent dramatic increase in 

charges (Comack, 2009, 199). Similarly, when policies regarding child abuse were 

introduced, a rise in charges ensued (Pfohl, 1977, 319-320). Finally, similar patterns 

were observed in 1983 when federal government initiatives encouraged provincial and 

territorial governments to introduce aggressive charging policies regarding intimate 

partner violence (Ursel, 1995). 

 

 

Figure 5-1  Year Case Reported 
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from 34 to 45 decisions (6.5% to 8.6%) in each of these years. In 2002, there were 61 

decisions (11.6%), in 2005, 67 decisions (12.7%), and in 2006, 53 decisions (10.1%). 

Although some variation exists, after the initial anticipated increases in the number of 

decisions in the three years following the implementation of criminal harassment 

legislation, the annual number in this study, like the official statistics, has remained 

relatively stable.  

Court Location and Level 

Details regarding the geographic location of criminal harassment cases in the 

data set are presented in Figure 5-2. Of the 402107 cases, almost half (200 or 49.8%) 

were heard in Ontario. An additional 68 (16.9%) of cases were before the court in British 

Columbia and 35 cases (8.7%) in Alberta. Quebec had a total of 39 (9.7%) cases. A total 

of 35 (8.7%) cases took place in the Maritimes, further broken down as follows: New 

Brunswick (6, or 1.5%); Newfoundland (16, or 4.0%); Nova Scotia (7, or 1.7%); and 

Prince Edward Island (6, or 1.5%). There were 14 cases in Saskatchewan and Manitoba 

(combined 3.5%). A total of 11 cases (2.7%) appeared before the court in the North 

(Yukon – 9, or 2.2%; Northwest Territory – 1, or 0.2%; Nunavut – 1, or 0.2%).  

Ontario and British Columbia are both somewhat over-represented in the data 

set. About 39% of Canada‟s population live in Ontario while 13% live in British 

Columbia108; yet, Ontario cases signify 49.8% of the data set and British Columbia cases 

represent 16.9%. On the other hand, Quebec, which has consistently represented about 

                                                           
107

 As noted in Chapter 4, there were 402 distinct cases and a total of 526 judgments in the data 
set. The data regarding the location, offender, victim, charges, criminal harassment 
characteristics and the like were counted only once when cases included multiple proceedings 
relating to the same incident. 

108
 Population data are taken from the Statistics Canada (2009) website at 
http://www40.statcan.gc.ca/l01/cst01/demo02d-eng.htm retrieved on February 12, 2010. 

http://www40.statcan.gc.ca/l01/cst01/demo02d-eng.htm%20retrieved%20on%20%20February%2012
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23% of the national population over the past five years,109 appears under-represented in 

the data set at 9.7% of the cases.110  

 

 

Figure 5-2  Court Location 

Court Level and Types of Decisions  

Almost one-third of the 526 decisions, 166 or 31.6%, were at the appellate court 

level (excluding appeals and applications to appeal to the Supreme Court of Canada) 

and 90 (17.1%) were superior court trial decisions. This is an expected finding as lower 

level decisions are often oral decisions that remain unreported; further, case law at the 

appellate level is more likely to set precedent and, therefore, it is more likely to be 

reported. A total of 244 decisions (46.4%) were heard at the provincial or territorial level 

and 16 decisions (3.0%) were appeals or applications to appeal to the Supreme Court of 
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 These figures are virtually identical to those based on the 2001 census data. See 
http://www.ccsd.ca/factsheets/demographics/ retrieved on February 12, 2010. 

110
 A discussion of some of the potential reasons for Quebec‟s under-representation in the data 
set is found in Chapter 4. 
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Canada. Of the remaining ten decisions, four were heard at the municipal level111 and in 

six instances the accused was found not criminally responsible on account of mental 

disorder112 and the reported cases were review board hearings. 

Table 5-1  Type of case (non-appeal) 

Case – Type Frequency Percent 

Trial 146 42.4 

Trial – sentence 121 34.6 

Trial – Conviction and sentencing 4 1.16 

Application – challenge constitutionality 4 1.16 

Application – dangerous offender hearing 4 1.16 

Application – evidence 11 3.20 

Application – JIR 14 4.07 

Application – other 21 6.10 

Stay of Proceedings 11 3.20 

NCRMD – disposition hearing 9 2.60 

Show-Cause Hearing 1 0.29 

Total 344 100.00 

 

As illustrated in Table 5-1, 146 cases of the 344 decisions (42.4%) were trials 

and 121 (34.6%) were sentencing hearings. An additional four proceedings were trials 

that included both a conviction and sentence. A total of 54 decisions (15.7%) involved a 

variety of applications: judicial interim release applications (14, 4.1%); concerns 

regarding the admissibility of evidence (11, 3.2%); challenges to constitutionality (4, 

1.2%); dangerous offender applications (4, 1.2%); and applications for other reasons 
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 Two municipal cases were heard in Municipal Court of Montreal (Quebec) (R. c. Andreotti, 
2002; R. v. Holland, 2004) and two by the Municipal Court of Gatineau (Quebec) (R. c. 
Landry, 2003; R. c. Rybnicky, 1996). 

112
 Section XX.1 of the Criminal Code sets out legal responses to individuals who are found not 
criminally responsible for an offence on account of mental disorder (NCRMD). As of February 
1992, amendments to the Code established a verdict of NCRMD available to individuals who 
suffered from a “disease of the mind” while committing the offence (Verdun-Jones, 1994, 177). 
For detailed discussions of the history and application of NCRMD see Verdun-Jones (1994) 
and Ogloff and Whittemore (2001). 
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(21, 6.1%).113 As well, 11 decisions (3.2%) resulted in a stay of proceedings. Finally, 

there were nine decisions (2.6%) that involved a disposition hearing for those found not 

criminally responsible by reason of mental disorder, and one show-cause hearing was 

included in the data set. 

Type and Number of Charges Laid  

Details regarding how the Crown proceeded were recorded in 199 of 402 cases. 

In 65 of these 199 cases (32.7%) the Crown proceeded by summary conviction, while 

134 charges (67.3%) were processed by indictment. This distribution is in sharp contrast 

to the findings by Gill and Brockman (1996) where 71% of cases involved summary 

conviction proceedings and 28% went to trial by way of indictment (30). Similarly, Grant 

et al. (2003) cite studies which indicate that most criminal harassment cases are tried by 

summary conviction (para. 17-18). These other studies, however, have examined the 

processing of criminal harassment from much earlier on (at the charging stage) in 

comparison to my data set. These differences serve as a reminder that the cases 

studied in this dissertation are not representative of all criminal harassment cases that 

are commenced.  

The total number of charges in each case (when available), including the number 

of criminal harassment charges, were also recorded. Overall, a single charge of criminal 

harassment was the only offence involved in about one-third of the cases, 145 of 402 

(36.1%). An additional 188 cases (46.8%) involved between 2 and 5 charges, at least 

one of which was criminal harassment; in 38 cases (9.5%), between 6 and 10 charges 

were laid, while 21 cases or 5.2% involved between 11 and 17 charges. There were 5 
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 Other reasons included application: for a publication ban; to recuse a judge; to sever a 16-
count indictment involving five complainants to result in five separate trials; and to challenge 
prospective jurors among others.  
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cases that included 21 to 24 charges, and the number of charges was unknown in 5 

cases.  

Composition of the Court 

Although this did not comprise one of my overarching research questions, I was 

curious about potential relationships between gender and judicial decisions. In their 

qualitative interview study of 13 women judges from an eastern state in the United 

States, Miller and Maier (2008) found that the female judges believed they were more 

patient, compassionate, and humane in their decisions, and that they were better 

mediators than male judges (541-542). Although the women judges in that study 

consistently acknowledged that being female influenced their judicial decisions, they 

also believed they reached the same legal conclusions as their male counterparts (Miller 

& Maier, 2008, 541-542). Because of the gendered nature of the criminal harassment 

cases, I pursued my interest in this issue and the gender of trial judges, when sitting 

alone,114 was captured in the final data set. Although the technique is imperfect, I 

assessed the judge‟s gender by searching the various court websites for lists of judges 

that included first names and/or photographs in an effort to determine the judge‟s sex. 

When names were ambiguous, I conducted additional internet searches to establish 

whether sex could be identified. Of the 412 decisions in which a judge sat alone, there 

were only seven judges for whom gender was not determined.  

As might be expected, the overwhelming majority of judges were male, 320 of 

405 (79%), while 85 judges were female (21%). As women have entered the legal 
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 The gender of judges in appeal court cases that involved more than one judge was not 
collected as it did not seem reasonable to analyze decisions by gender when multiple judges 
were sitting on a case. As noted by Brockman (1993), making assumptions about the role of 
gender in the decision-making process on panels of three or more judges is problematic as 
there are many additional possible variables that should be considered in assessing court 
outcomes (150).  
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profession, and especially the judiciary, much more recently when compared with men 

(Brockman, 2001, 3-11), it makes sense that women are under-represented at the 

higher court levels.115 Brockman (2003) reports that as of 2002, 30.1% of judges on the 

Court of Appeal were women, as were 23.7% of superior court justices and 21.7% of 

provincial court judges (Brockman, 2003, 158). The proportion of female judges in my 

data set is somewhat lower in superior court as only 11.4% of superior court judges 

sitting alone were women.116 At the provincial court level, 22.4% of the judges in my data 

set were women – very close to the percentage found in Brockman‟s study.  

Demographics of the Accused 

Sex  

The overwhelming majority of the 402 accused were male (90% or 362), 38 

(9.5%) were female and one accused was transgendered. The percentage of male 

accused in my study is somewhat higher than in official statistics: the most recent 

Juristat reports that as of 1999, 84% of stalkers were male and 16% were female 

(Hackett, 2000, 6). However, a study similar to this dissertation examining criminal 

harassment cases located in QuickLaw found the accused was male in 94% of cases 

(Grant et al., 2003, para. 19). Grant et al. (2003) offer the following possible 

explanations for the discrepancy between their study and the official statistics: police are 

more likely to lay charges against men than women, the offences committed by men are 

more serious than those committed by women, and men are perceived as greater 
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 The under-representation of female judges is less prevalent at the Supreme Court of Canada 
(SCC). Since 1999, three of nine judges on the SCC have been women. The first female Chief 
Justice, Honourable Beverley McLachlin, was appointed in 2000, having served as a Supreme 
Court justice for eleven years prior. The information provided here is gleaned from the 
Supreme Court of Canada website (Government of Canada, 2009) (see http://www.scc-
csc.gc.ca/court-cour/ju/cfpju-jupp/index-eng.asp).  

116
 The under-representation of women judges in superior courts may be because female judges 
are less likely to hear criminal cases, although there are no other data available to support this 
conclusion.  



 

 116 

threats (Grant et al., 2003, para 20). An additional reason might be that Grant et al.‟s 

(2003) and my cases are closer to the end of the process, and women may be more 

likely to have charges against them dropped or they may be less serious, processed as 

summary conviction offences, and therefore less likely to make it into the QuickLaw 

database.  

Age 

The age of the accused was available in 154 of the 402 cases (38.3%). The age 

breakdown is shown in Figure 5-3: six young offenders were under the age of 18 (3.9%); 

two accused were 18 or 19 (1.3%); 30 accused were aged 20 to 29 (19.5%); 48 were 

between 30 and 39 years (31.2%); 39 between 40 and 49 (25.3%); 18 between 50 and 

59 (11.7%); and 10 accused were 60 or over (6.5%). In one instance, the accused‟s age 

was unknown but was cited as a mitigating factor.  

 

 

Figure 5-3  Age of Accused 
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Analyses of the available data reveal that the mean age of the accused was 38.8 

years, with a median 38.5 years and mode of 41 years (n=140).117 These results indicate 

that the typical offender is somewhat older when compared with other types of offenders 

who commit offences against the person. Admittedly, information is available for only 

40% of the total cases included in the study. A comparable non-representative sample of 

criminal harassment cases used by Canadian Centre for Criminal Justice Statistics 

(CCJS) presents similar findings; in a sample that represents UCR2118 data for 106 

Canadian police forces (41% of nationally reported crime), the median age of criminal 

harassers was 35 years (Hackett, 2000, 6). Although neither sample is representative of 

all criminal harassment cases, it appears that those who criminally harass are somewhat 

older than other violent offenders. It may be that younger offenders are less likely to 

have been in relationships that have dissolved, and are therefore less apt to engage in 

criminal harassment. 

Drug and Alcohol Use 

Information regarding the accused‟s history of substance use was also gathered. 

Of the 402 accused, 64 (16%) cases noted issues with alcohol use while three cases 

specifically indicated the accused had no history of alcohol abuse. The fact that alcohol 

use was not mentioned in 334 (83%) cases does not necessarily mean that alcohol was 

not a factor, as many cases provide limited information. In addition, substance use 

would only be relevant for sentencing, with rare exceptions. With the exception of 12 trial 
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 The exact age at the time of the offence was available for only 140 accused. In 14 cases the 
proceedings indicated the accused‟s age range (e.g., the accused is in his twenties) rather 
than providing a specific age.  

118
 As noted in Chapter 2, this Statistics Canada report is based on data from the Uniform Crime 
Reporting Incident-Based (UCR2) Survey which collects information on police-reported crimes 
from a sample of police forces in Canada.  
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decisions, all of the cases that mentioned substance use were either sentencing 

hearings, or appeals of sentence.  

An additional 44 accused (11%) were identified as having issues with drug use, 

both legal and illegal, while one case specifically noted that the accused had no history 

of drug use. Finally, 47 accused (11.7%) were noted as having substance issues 

(substance unspecified) and two accused were expressly identified as having no 

substance issues.  

Criminal History  

A particularly important consideration in criminal harassment is the criminal 

history of the accused. Like substance use, it should only be relevant at sentencing but 

in some cases criminal history was mentioned at trial because it spoke to a pattern of 

behaviour. Criminal harassment is one of those rare offences where past behaviour may 

be relevant to establishing any fear induced by the accused.119 Frequently the offender 

is involved in intimate partner violence prior to the criminal harassment that begins once 

a couple separates. Within the sentencing decisions, 82 of 125 offenders (65.6%) had a 

criminal history.120 In comparison, only 25 (20.0%) of the cases specifically noted that 

the accused had no criminal history. There was no mention of criminal history for 18 of 

the 125 sentenced offenders.  

Criminal history data were recorded for a variety of categories and included 

details such as whether or not the history was similar or related to the current case (see 

Table 5-2). It is important to note that these data are limited to sentenced offenders as 

criminal history is typically only admissible at sentencing. Even within sentencing 
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 Past behaviour is inadmissible as character evidence in most offences due to its prejudicial 
nature (Brockman & Rose, 2011, 280-281). 

120
 Details regarding the criminal history were unavailable for 17 of these 82 offenders. 



 

 119 

decisions, the level of detail varied. In some instances an entire criminal record was 

provided, but in most cases it was difficult to ascertain how much information was 

missing from discussions of the accused‟s past. An unanticipated finding was that the 

offence most likely to be related to the current case was that of breaching a court order, 

most frequently a recognizance or probation order. Although the entire record of an 

accused is considered at sentencing, it may be that judges were more likely to 

specifically note this detail in their decision. When a criminal record includes such 

breaches they can be considered aggravating factors if the breach occurs in the 

commission of criminal harassment.  

Table 5-2  Type of Previous Offences Committed by Sentenced Offenders 

Type of offence Related  Unrelated  

 Yes No Yes No 

Assault 40 10 38 8 

Violence 42 8 40 4 

Intimate Violence 32 7 19 6 

Breach 51 7 35 5 

Property 9 10 25 2 

Weapons 19 10 19 10 

Other 13 7 21 5 

 

Victim Demographics 

Sex 

The victims of criminal harassment were female in 347 cases (86.3%) and male 

in 30 cases (7.5%). In nine cases there were multiple victims of both genders and the 

victim‟s gender was unknown in 16 of 402 cases (4%).  
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Age 

The victims‟ ages ranged from 11 to 61 years but precise ages were only 

available for 59 victims (victim age was unknown in 85% of cases and these data should 

be viewed with caution). When victim age was available, age breaks down as follows: 

nine victims were under the age of 18 (15.3%); three were 18 or 19 (5.1%); 24 victims 

were between 20 and 29 (40.7%); 10 between 30 and 39 (16.9%); nine between 40 and 

49 (15.3%); three victims between 50 and 59 (5.1%); and one victim was aged 60 or 

over (1.7%).  

Multiple victims 

The majority of criminal harassment cases examined included a single victim; 

only 25 cases involved multiple victims. In those instances, the range was from 2 to 32 

victims. Twelve cases involved two victims, six cases involved three victims and two 

cases had four victims. One case each involved five and six victims, one case had 10 

victims, and one case each had 23 and 32 victims.  

Drug and Alcohol Use 

The victim‟s use of alcohol was referred to in two cases, while one case 

specifically noted that the victim has no history of alcohol abuse. References to 

unspecified substance use on the part of the victim appeared in eight cases. Once 

again, as is the case with the accused‟s use of substances, these data should be viewed 

with caution as they are not necessarily an accurate reflection of the role of substances 

in the criminal harassment cases examined here.  

Sometimes the drug use was characterized as the result of the harassment, and 

other times the accused used the victim‟s drug use as an excuse for his behaviour. In R. 

v. B.D. (2006), the “complainant's drug use and depression for which she had in the past 
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been medicated were at least in part related to her abuse and abasement over time at 

the hand of the accused” (R. v. B.D., 2006, para. 19). In this particular case, the court‟s 

reference to the victim‟s drug use was not a form of victim-blaming, rather the 

involvement of drugs was presented as a consequence of the prolonged harassment of 

the complainant.  

In R. v. McKay (2002), the victim‟s history of drug abuse was raised by the 

offender, who rationalized his harassment of the victim because she was previously a 

drug addict with a criminal record, and he was trying to determine if she was associating 

with an “unsavoury” crowd and thereby putting their son at risk (R. v. McKay, 2002, para. 

12).  

On the other hand, in R. v. Davies (1997), the complainant‟s alcohol use was 

discussed in a much more specific way. This was an appeal case, which resulted in a 

stay of proceedings, following a finding that the accused‟s section 7 and 11(d) Charter 

rights were breached due to lost evidence (R. v. Davies, 1997, para. 60). The discussion 

of the complainant‟s use of alcohol related to her credibility.121 The complainant attended 

at a police station and in meeting with a police officer, the smell of alcohol was such that 

the police officer inquired whether she had been drinking which she confirmed. The 

officer found that she was not impaired (R. v. Davies, 1997, para. 7). This case included 

numerous incidents requiring that the police attend at the home and on at least one 

other occasion, the complainant was “visibly intoxicated” while the accused was sober 

(R. v. Davies, 1997, para. 22).  
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 Although it appears the victim‟s credibility would have been at issue at trial, these details did 
not play out because the proceeding was stayed.  
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Relationship and Harassment Characteristics 

Type of Relationship 

The nature of the relationship between the accused and victim was known in 354 

of the 402 cases (88.1%) and was unknown in 48 cases (11.9%). Relationship details 

are presented in Table 5-3. The literature consistently shows that criminal harassment is 

most common between former intimate partners; reported rates of intimate partner 

relationships when all types of criminal harassment are considered range between 65 

and 80 percent. See, for example, AuCoin (2005); Bressan (2008); Gill & Brockman 

(1996); Hackett (2000); Hotton (2001); Jordan et al. (2003); Kong (1996). Notably, an 

examination of the cases included in the data set finds that 58.0% involved former 

intimate or intimate partners (228 former intimates and 5 intimates). This finding is 

somewhat lower than data reported from other sources, although it may be impacted by 

the number of cases where the relationship was unknown.122 Five other cases involved 

an accused who was the former spouse of the victim‟s spouse; in four of the five cases, 

the accused was female and the victim was the accused‟s new partner. Three of the 

cases involved individuals with a former dating relationship but who had no history as 

former intimate partners. One of these cases involved parties who were to be part of an 

arranged marriage. In two cases the nature of the relationship was unclear; the accused 

claimed an intimate relationship while the victims stated the relationship was platonic.  

An additional 33 cases (8.2%) involved strangers and in each of these cases the 

accused was male. The victim was female in 30 of these cases, male in two cases, and 

one case involved multiple victims who were both male and female. 
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 In addition, my data set involves cases further along in the court process than many of the 
other studies. It may be that criminal harassment between former intimates is funnelled out of 
the criminal justice and reporting systems more than other forms of criminal harassment. 
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Table 5-3  Relationship Between Victim and Accused 

Relationship Frequency Percent 

Former Intimate Partners 228 56.7 

Intimate Partners 5 1.2 

Former Spouse of Victim's Spouse 5 1.2 

Former Dating Relationship 3 0.7 

Friends 5 1.2 

Acquaintances - no intimate history 25 6.2 

Neighbours 11 2.7 

Professional 17 4.2 

Strangers 33 8.2 

Family 8 2.0 

Unclear - parties disagree 2 0.5 

Business 4 1.0 

Employer-employee 8 2.0 

Unknown 48 11.9 

Total 402 100.00 

 

 A total of 25 cases (6.2%) involved acquaintances with no intimate history. In 

these instances, the individuals knew each other but not well; these numbers include six 

cases that involved individuals who were workplace acquaintances. Five cases involved 

friends, and in eight cases, the relationship involved family members such as (step) 

parent-children or in-laws. Eleven cases concerned neighbours; these cases usually 

included some type of property dispute (such as the location of fences or trees/hedges) 

or noise issues.  

There were 17 cases that included professional relationships in which the victim 

was pursued at least, in part, because of his/her job/occupation. These included a mail 

delivery person, social worker, political figure, government employees, bank employees, 

police officers, nurse, medical doctor and potential employers. Professional relationships 

included several cases that involved student-teacher relationships. In two cases, the 

accused was a student of the victim who was a teacher; in another case, the accused 

was the teaching assistant of a former student who was the victim. An additional case 
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involved a high school student‟s mother as the accused, and the school‟s secretary was 

the victim. In another case, the victim was the Crown counsel who dropped charges in a 

separate case reported by the accused.  

Four relationships were categorized as business-related which included such 

activities as the accused harassing and threatening a motor vehicle office employee by 

telephone for revoking his driver‟s licence (R. v. Hawkins, 2005) and an accused 

charged with criminal harassment relating to some of his behaviours in disseminating 

hate literature to businesses (R. v. Love, 2003). An additional eight relationships were 

categorized as employer/employee.  

Nature of Harassment 

The type and nature of the harassing behaviours occurring in the cases varied 

considerably. Direct harassment is defined as direct contact with the victim either in 

person or by phone. Indirect contact refers to other types of behaviours such as 

following, emailing, leaving notes or gifts, or contacting the victim‟s family, friends or 

acquaintances to deliver messages. Of the 402 cases, 321 cases or 79.9% involved 

both direct and indirect harassment. Thirty-one cases (7.7%) involved direct contact only 

and ten cases (2.5%) involved only indirect contact. Details regarding the nature of the 

harassment were unknown in 40 of 402 cases (10%). 

Length of Harassment  

As shown in Figure 5-4, the period over which the harassment123 occurred 

ranged between one day and fourteen years.124 When the length of harassment was 

                                                           
123

 Length of harassment is an imprecise measure. On occasion, cases provide the specific date 
range during which the harassment occurred, while in other instances more general 
statements regarding length are provided. As such, details regarding the duration of the 
harassment should be considered approximations. 
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known (n=279),125 more than half of the cases (146, or 52.3%) were three months or 

less in duration. In 35 cases (12.5%) the harassment was only one day in length, and in 

30 cases (10.8%) the harassment lasted between two days and one week. Fourteen 

cases or 5.0% ranged in length from eight days to 29 days, and an additional 67 cases 

(24.0%) ranged between one and three months in length.  

 
 

 

Figure 5-4  Duration of Harassment 

 

Of the remaining instances, 59 cases (21.2%) lasted 91 days to six months and 

35 (12.5%) carried on between 181 days and one year. Finally, 23 episodes (8.2%) were 

between 366 days and two years in duration and in the remaining 16 cases (5.7%) the 

harassment lasted for more than two years.  

                                                                                                                                                                             
124

 In the case that included fourteen years of harassment, the actions began in 1983, long before 
criminal harassment legislation was in place. The harassment finally stopped in 1993 for a 
period of one year when the accused was bound by a peace bond. Upon termination of the 
peace bond, the harassment resumed and the accused was charged with section 264 for the 
first time, even though the behaviour had been ongoing for more than ten years (R. v. Kosikar, 
1998). 

125
 The length of harassment was unknown in 123 of 402 cases (30.6%). 
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Characteristics of Harassing Behaviours 

Details regarding the specific characteristics of the harassing behaviour also 

varied as shown in Table 5-4. In 150 cases, the offence involved contact by either note 

or email, while 251 cases consisted of telephone contact and 334 cases included in 

person contact. Following activities were part of 253 cases and threats were found in 

220 cases. Less common behaviours included 36 cases that involved sending flowers or 

gifts (sometimes the flowers were dead), and 53 cases pertained to damage to property 

or mischief. Examples of gifts include items such as letters accompanied by 

engagement rings long after a couple had separated (R. v. Fraser, 1997) and the often 

repeated sending of flowers, cards, notes or chocolate (R. v. M.D.R., 2004, para. 3; R. v. 

McLeod, 2006, para. 14, 20; R. v. St. Amand, 2001a, para. 6, 10; R. v. Taylor, 1998, 

para 10; R. v. Theysen, 1996a, para 4,6).  

As indicated in the criminal harassment literature, it is common for the harassing 

behaviours to escalate over time. For example, in R. v. Lepore (2001a), the offender 

began by sending flowers and “tender notes, all to entice her into resuming their 

relationship” (R. v. Lepore, 2001a, para. 21). The victim continuously refused his offer 

and the harassment ensued, but the nature of the gifts changed. About six months later, 

the offender sent the victim a videotape126 of the estranged couple “having sex, altered 

to delete the images of his penis,” which he delivered not only to the complainant‟s 

home but to her neighbours as well (R. v. Lepore, 2001a, para. 30). The tape was 

accompanied by a graphic note suggesting the victim was available for sex with any 

man or woman. The next day, she returned to her car to find “two tires had been 

deflated and a bunch of flowers had been left on the windshield” (R. v. Lepore, 2001a, 

para. 31). 

                                                           
126

 The tape had been made with the complainant‟s permission while the couple was living 
together. 
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Table 5-4  Characteristics of Harassing Behaviour 

Characteristic  Yes No Unknown 

Contact - Note or Email 150 166 86 

Contact - Telephone 251 82 69 

Contact - In Person 334 25 43 

Following 253 77 72 

Threats 220 116 66 

Sending Gifts/Flowers 36 271 95 

Property  53 262 87 

Current offence includes breach of no 
contact order 

 
145 

 
207 

 
50 

Current offence - violent (CCC defined) 111 224 67 

Current offence - weapons 47 265 90 

Current offence - murder - criminal 
harassment related 

 
7 

 
395 

 

Other 54 259 89 

 

R. v. Hall (1997), a somewhat unusual case because the offender was the former 

wife of the victim's current husband, involved some particularly unusual “gifts” left at the 

couple‟s home.  

...Some of these things were described as so vulgar and humiliating that they 
were immediately thrown out and were not presented in evidence... [They 
included things such as...] 

a bottle of shampoo with the words printed on the side, "*for use by "BOWSERS" 
too!" 

a printed note which refers to the "slut" and makes a further reference to a 
phrase used by the Complainant and repeated by the Accused, "get a life"... 

a plastic bag containing supplies associated with old age with a note... 

a sympathy card... 

a postcard addressed to persons over age 50... 

a get well card... 

a Halloween notion with the face of a witch and a note... (R. v. Hall, 1997, para. 
28) 

As shown in other criminal harassment studies, it is common for criminal 

harassment incidents to involve other types of offences. In this study, 145 cases (36%) 
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included an offence of breaching a no-contact order.127 Additional charges defined as 

violent under the Uniform Crime Statistics definitions were part of 111 cases (27.6%), 

yet only 47 cases (11.7%) involved weapons. By contrast, seven cases involved murder 

or attempted murder that contained elements of criminal harassment.128  

Case Outcome (Trial Level) 

In trial cases, the accused was found guilty or pled guilty to all charges in 78 of 

150129 cases (52%) and was guilty of some charges including criminal harassment in 14 

cases (9.3%) (see Figure 5-5). In an additional 21 cases (14%), the accused was guilty 

of some charges but not the charge of criminal harassment. A total of 30 accused (20%) 

were acquitted of all charges, while an additional 7 accused (4.7%) were acquitted but 

placed under a recognizance or protective order. For example, in R. v. Sroka (1994), the 

decision appeared to be the result of a plea bargain as the accused agreed to a peace 

bond (para. 3) and a finding of “not guilty” was entered (para. 5). The accused was then 

bound by a one-year common law peace bond which was obviously designed to protect 

the complainant from further harassing behaviours. Judge Girard orders the accused: 

[t]o keep the peace generally, particularly insofar as Marian Hrycyna [the 
complainant] is concerned. You will not be in her presence any time, anywhere. 
Should you find yourself in her presence, physical presence, you are to make 
sure that you leave immediately and get away from her. You are not to be at her 
place of employment. You are not to be anywhere near her residence. You are 
not to communicate with her unless you are invited clearly by her to be in her 
presence or to communicate with her. (R. v. Sroka, 1994, para. 6)  

                                                           
127

 As noted in Chapter 2, in 1997, s. 264 of the Criminal Code was amended to make criminal 
harassment while bound by a protective court order an aggravating factor in sentencing 
(AuCoin, 2005, 33). Consequently, an accused involved in breaches from that point forward 
has been susceptible to harsher sentences if convicted. 

128
 In these instances as per legislative amendments to s. 264 in 1997, when a murder occurs 
that includes elements of criminal harassment, the charge can be raised to first degree 
murder, whether or not the murder was planned or deliberate (AuCoin, 2005, 33). 

129
 The number of cases considered here is 150 because four cases which included both a 
verdict and sentence are captured in these data.  
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Figure 5-5  Trial Outcome 

In the remaining six cases that resulted in a peace bond, the accused‟s guilt was 

not proved beyond a reasonable doubt, but the trial judge felt a peace bond was 

required to protect the complainant. One such example is R. v. Fiendell (2006). In this 

case, Judge Rideout characterizes the facts of this case as “disturbing” and “troubling” 

(R. v. Fiendell, 2006, para. 87, 106) and describes the relationship between the accused 

and complainant as “poisonous” (R. v. Fiendell, 2006, para. 101). In addition, Judge 

Rideout states the complainant “remains fixated on the Defendant. This fixation has 

nothing to do with any romantic inclinations, rather the fixation is to undermine the 

Defendant” (R. v. Fiendell, 2006, para. 91). Moreover, the defendant‟s testimony is 

viewed as “disingenuous and unreliable” (R. v. Fiendell, 2006, para. 95). Ultimately, 

Judge Rideout finds that given “[his] grave concerns over the reliability of the evidence 

of the Complainant and notwithstanding the unreliability of the Defendant, it would be 

dangerous to convict the Accused applying the third pillar of the R. v. W. (D.) analysis”130 
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 The role of R. v. W. (D.) (1991) in assessing credibility is explored further in Chapter 6. 
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(R. v. Fiendell, 2006, para. 104). For these reasons, he cannot find the accused guilty, 

and instead, he binds the defendant with a restraining order.  

I am of the view that it is in the best interest of society at large and also the 
interest of the Complainant that there should be no contact between the 
Defendant and the Complainant. Notwithstanding the existent Restraining Order 
there is common law jurisdiction for this Court to pronounce a Preventative 
Order. (R. v. Fiendell, 2006, para. 108) 

Sentences  

Sentences, in the 185 decisions131 where this is information was known, ranged 

from a conditional discharge to a life sentence of 25 years with no possibility of parole. It 

is important to note, however, that in many instances when there was a lengthy 

sentence it was related to more serious charges that included murder, attempted murder 

and serious aggravated assaults. As such, it is difficult to draw any conclusions 

regarding disposition and sentence length in relation to criminal harassment. Instead, I 

provide a summary of the types of sentences for the cases included in the data set (see 

Table 5-5 below). 

Incarceration 

A total of 129 offenders (70%) received a carceral sentence.132 Sentences 

ranged from one day to a life sentence without parole for 25 years.133  

Of the 129 offenders receiving prison time, three-quarters were sentenced to a 

year or less (approximately one-quarter were sentenced to six months or less). Time 

served was included in 42 sentences. In thirteen cases time served by the accused prior 
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 Although there were only 125 official sentencing decisions in the dataset, sentences were 
available in 185 cases. 

132
 In comparison, only 24% of the offenders in Gill and Brockman‟s (1996) study received jail 
time (42). 

133
 These latter cases were for first degree murder that involved criminal harassment prior to the 
commission of the murder.  



 

 131 

to sentencing was the only jail time served for the offences. The length of time served 

prior to sentencing ranged from one day to 24 months.  

Table 5-5  Sentences 

Type of Sentence Frequency Percent 

Jail alone 31 16.76 
Jail & Probation 96 51.89 
Jail & 10 year Supervision Order 2 1.08 
Conditional Sentence 4 2.16 
Conditional Sentence & Probation 18 9.73 
Indeterminate Sentence 2 1.08 
Conditional Discharge & Probation 7 3.78 
Suspended Sentence & Probation 8 4.32 
Probation & Fine 1 0.54 
Probation 14 7.57 
Community Work Service & Fine 1 0.54 
NCRMD134 2 1.08 
Unknown 1 0.54 

Total 185 100.00 

 

Eight offenders were given intermittent sentences ranging in length from 30 to 90 

days. Although the criminal harassment legislation was amended in 2002 to increase the 

maximum penalty for criminal harassment from five to ten years (AuCoin, 2005, 33), 

there were no sentences in the data set that exceeded five years for the offence of 

criminal harassment. In fact, the maximum sentence for the offence of criminal 

harassment was 48 months. The only prison sentences greater than five years were the 

five cases that included the offences of murder, attempted murder, or counselling a 

person to commit murder. One individual, Doodnauth, received a 15-year sentence. He 

was sentenced to 13 years for attempted murder and two concurrent years were added 

to the sentence specific to the related charges of criminal harassment (R. v. Doodnauth, 
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 Not criminally responsible on account of mental disorder. 
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1998, para. 82). Two offenders received sentences of life and 25 years without parole. 

Each of these cases involved first degree murder.135  

Two offenders were given indeterminate sentences as they were found to be 

dangerous offenders under section 754 of the Criminal Code (R. v. Mousseau, 2003; R. 

v. Saddlemire, 1999). Another two offenders were designated long term offenders under 

section 753.1 and were given prison sentences, followed by a 10 year supervision order 

under section 753.2 (R. v. Browne, 2001; R. v. J.G.T., 2000b). As is the case with other 

offenders receiving lengthy sentences, criminal harassment was a part of the offences 

but certainly not the sole reason for dangerous or long-term offender designations. 

Instead, criminal harassment in combination with other serious violent offences, 

including aggravated sexual assaults and murder, led to these designations. 

Conditional Sentences of Imprisonment 

A total of 22 offenders received a conditional sentence. Introduced in 1996, 

conditional sentences allow offenders to be sentenced to a term of imprisonment that is 

served within the community, rather than in a jail setting136 (Brockman & Rose, 2011, 

134; Ruby, Davies, Doucette, Loosemore, Orkin, & Wawzonek, 2008, 533). Three 

offenders received a conditional sentence between three and five months in length; 11 

received conditional sentences of six to nine months; five received between 12 and 15 

months; two received 18 months; and three offenders received a conditional sentence of 

between 20 and 24 months. 

                                                           
135

 Although the life sentences are not directly related to criminal harassment, they were included 
in the data set because the offence was preceded by criminal harassment, which as of 1997, 
moves it to the category of first degree murder under section 231(6) of the Criminal Code. 

136
 As set out in section 742.1 of the Criminal Code, conditional sentences can only be imposed 
in the following circumstances: the sentence to imprisonment must be less than two years, the 
court must be satisfied that community safety will not be jeopardized, and the sentence must 
be consistent with the fundamental purposes of sentencing (Brockman & Rose, 2011, 134). 
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Long Term Supervision and Probation 

Two offenders were given a 10-year supervision order under section 753.2 of the 

Criminal Code to begin after their period of incarceration.137 A total of 148 offenders 

received a probation order as part of their disposition. Probation was ordered to follow a 

period of incarceration for 95 offenders (64.2%), whereas it followed a conditional 

sentence for 18 others (12.2%). A probation order was part of a conditional discharge138 

for seven offenders (4.7%), and part of a suspended sentence139 for an additional eight 

offenders (5.4%). Fourteen offenders (9.5%) received only probation as part of their 

sentence, while one offender was given both probation and a fine. A single offender 

received a community service order and a fine with no probation order attached and 

details regarding the probation order were unknown for two offenders.  

There were 13 offenders (8.8%) who received a probation order that was one 

year in length, and 13 (8.8%) offenders whose probation order was 18 months. A total of 

43 offenders (29.1%) were given probation orders that were two years in length and two 

offenders‟ orders were for 30 months. Almost half of the probation orders (73 of 148, 

49.3%) were three years in length, the maximum length available. Notably, 56 offenders 
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 In R. v. Browne (2001) and R. v. J.G.T. (2000) the Crown applied for a dangerous offender 
designation based in part on the extensive criminal histories of the accused. In both cases, the 
judge declared the accused a long-term offender. 

138
 A conditional discharge means the offender, although guilty, is “discharged” of the offence, in 
other words, the accused is not convicted. In a conditional discharge the offender is bound by 
a probation order which may include a series of conditions. Provided that the accused abides 
by the probation order, s/he will not have a criminal record once the order is complete. Failure 
to comply with the order means that the discharge can be revoked and a conviction entered 
(Brockman & Rose, 2011, 131-132). 

139
 When sentences are suspended, the accused is bound by a probation order and the actual 
passing of sentence is suspended. Again, a variety of conditions may be imposed on the 
offender. If the offender breaches the probation order, or commits another offence while on 
probation, the suspended sentence may be revoked and the judge may impose “any sentence 
available for the offence for which the person was placed on probation” (Brockman & Rose, 
2011, 132-133). 
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(3.8%) who received a three-year probation order had been incarcerated prior to 

probation as part of their disposition.  

Probation Conditions 

Details regarding probation conditions were unknown in about one-quarter of the 

cases with a probation disposition (39 of 148 or 26.4%). Six probation orders included a 

curfew, and 97 (65.5%) included a condition to attend treatment; and ten orders included 

a condition to perform community work service. There were 29 orders that included a 

condition to abstain from alcohol and 25 orders that required abstention from drugs. 

Twelve orders included an order to pay a victim surcharge,140 while the requirement to 

pay a victim surcharge was waived in eight cases. Six offenders received orders 

requiring restitution. A variety of other probation conditions were attached to a small 

number of cases: one order required a $200 charitable donation to a transition house; 

three orders included banishment;141 two orders banned the offender from using a 

cellular phone; two ordered offenders to prepare a written apology to their victims; and 

one required the offender attend an intensive supervision program. 

Of considerable note are the following two conditions: 92 of 148 probation orders 

(62%) included a weapons ban142 and more than three-quarters (113 of 148, or 76.3%) 

included a no-contact order.  

                                                           
140

 Section 737 of the Criminal Code requires that those “convicted or discharged under section 
730” [absolute or conditional discharges] pay a victim surcharge of 15% if a fine is imposed, 
$50 for a summary conviction offence and $100 if the offence is indictable, unless the 
surcharge would “cause undue hardship” (Brockman & Rose, 2011, 136).  

141
 Ruby et al. (2008) note that although banishment is considered an “ancient punishment,” it 
has been upheld as an appropriate probation condition in certain circumstances (443). Four 
cases included banishment, but in one instance the order was later removed on appeal (R. v. 
Rowe, 2006). In the remaining three cases, the offender was restricted from entering certain 
geographic regions in order to protect the complainant (R. v. Maheu, 1995; R. v. Sayyeau, 
1995; R. v. Skinner, 2002). 

142
 Section 109 (1)( b) of the Criminal Code made this weapons prohibition mandatory effective 
December 1998. 
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Case Outcome (Appeal cases) 

I also recorded the outcomes of appeal cases in the data set. Defence counsel 

initiated the appeal in 159 of 182143 cases (87.4%), while the Crown appealed in 23 

cases (12.6%). Appeals were dismissed in 111 cases (61%) and allowed in 52 (28.6%) 

cases. For 17 cases (9.3%) the appeal was allowed in part, and the appeal was 

adjourned in two cases. Details regarding the specific outcomes in appeal cases are 

found in Table 5-6.  

Crown appeals were decided in favour of the Crown in 17 of its 23 appeals 

(73.9%). Three of the six cases not in the Crown‟s favour were appeals regarding 

conditional sentences imposed by the trial judge.144 The Crown‟s appeal of an acquittal 

was denied in three cases (1.6%) in which definitions of criminal harassment were at 

issue. In one case, the Ontario Court of Appeal determined that the actions of the 

accused did not constitute criminal harassment solely because the incident was not 

repeated (R. v. Campbell, 1996, para. 1). In R. v. Ducey (1996), the Newfoundland 

Court of Appeal found that the Crown had failed to prove the defendant knew or was 

reckless in his behaviour toward the complainant and that objective fear was not 

established (R. v. Ducey, 1996, para. 5-6). In R. c. Gauthier (2005), the judge denied the 

Crown‟s appeal of the acquittal because he was not convinced the behaviour of the 

accused constituted criminal harassment. In this case, the male accused was charged 

with criminally harassing three young girls between 5 and 17 years who were riding a 

bus in Montreal. At trial, the judge determined that despite the fact that the children were 

afraid, their fear was not reasonable in that the accused had not acted in any 

threatening way, had not used inappropriate language, and had made no gestures that 
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 This figure includes appeals and applications to appeal to the Supreme Court of Canada. 
144

 These appeals may demonstrate that the Crown feels criminal harassment cases are not 
always appropriate for conditional sentences. 
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threatened their safety (R. c. Gauthier, 2005, para. 51-52). Accordingly, the trial judge 

acquitted the accused. The appellate court found that “despite the reprehensible 

conduct of the accused, given the circumstances the judge‟s verdict was not 

unreasonable”145 (R. c. Gauthier, 2005, para. 79). 

Table 5-6  Appeal Outcomes 

Appeal Outcome Frequency 
Crown 
Appeal 

Percent 
Crown 
Appeal 

Frequency 
Defence 
Appeal 

Percent 
Defence 
Appeal 

Conviction upheld 3 13.0% 53 33.3% 

Sentence upheld 3 13.0% 22 13.8% 

Conviction and sentence upheld 0 0.0% 27 17.0% 

New Trial ordered 6 26.1% 10 6.3% 

Acquittal upheld 3 13.0% 0 0.0% 

Conviction overturned/Acquittal substituted 0 0.0% 14 8.8% 

Sentence revised - more punitive 7 30.4% 1 0.6% 

Sentence revised - reduced 0 0.0% 4 2.5% 

Sentence conditions amended - minor 0 0.0% 5 3.1% 

Crim Har upheld - acquitted other charges 0 0.0% 3 1.9% 

Crim Har upheld - minor revisions to sentence 1 4.3% 3 1.9% 

Crim Har upheld - sentence reduced 0 0.0% 5 3.1% 

Crim Har quashed - other charges upheld 0 0.0% 1 0.6% 

Crim Har quashed - new trial order 0 0.0% 2 1.3% 

Other  0 0.0% 9 5.7% 

Total 23 100.0% 159 100.0% 

 

Of those cases appealed by the Crown and ruled in the Crown‟s favour, eight 

were sentencing appeals that resulted in a more punitive sentence from the appellate 

court, six cases resulted in the ordering of a new trial, and three cases reinstated a 

conviction previously overturned on appeal. In R. v. D.D. (2005), the Crown appealed 

the acquittal at trial. The trial judge had ruled six previous incidents of criminal 

harassment inadmissible because “the prejudicial effect of the evidence of bad character 
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 Translated from the French case. 
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outweighed the probative value of the evidence” (R. v. D.D., 2005, para. 7). The Ontario 

Court of Appeal found that the trial judge “failed to properly assess or weigh the 

probative value of the evidence and in so doing overemphasized its prejudicial effect” 

(R. v. D.D., 2005, para. 15). This error in law resulted in the appellate court ordering a 

new trial. Likewise, in R. v. Hau (1996) it was determined by the Supreme Court of 

British Columbia that the trial judge had excluded evidence that was, in fact, “undeniably 

relevant in adjudicating upon the requisite mental elements of ... the parties” (R. v. Hau, 

1996, para. 42). 

Appeal results were in favour of the accused in 35 of the 159 appeals (22%) 

initiated by defence counsel and in favour of the Crown in 109 cases (68.6%). In 12 

cases, the appeal favoured the Crown in that the conviction for criminal harassment was 

upheld but favoured Defence in that convictions for other offences were overturned. In 

three cases, the appeal was adjourned so the final outcome is unknown.  

In 16 cases (8.8%) a new trial was ordered: in six cases the new trial was the 

result of a Crown appeal and in ten cases it resulted from a defence appeal. In one 

case, a new trial was ordered on other charges; however, an acquittal was entered on 

the criminal harassment charge for lack of sufficient evidence (R. v. Ross, 2006, para. 

40). Reasons for the new trials varied and examples are provided below.  

In R. v. Amos, an defence-initiated appeal, the accused was permitted to 

withdraw his initial guilty plea as he was not properly informed of his right to apply to 

change his plea, and a new trial was ordered (R. v. Amos, 2000).  

In ten cases,146 new trials were granted because of errors occurring at trial that 

demanded a reconsideration of the evidence according to the appellate court (See R. v. 

Carter, 2004; R. v. De la Cruz, 2003; R. v. E.S., 2002; R. v. Emond, 2002; R. v. Green, 
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 Four of these appeals were initiated by Crown and six by defence counsel.  
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2006; R. v. Petzelt, 2005; R. v. Ravelo, 2005; R. v. S. (E.), 2002; R. v. Scuby, 2004; R. 

v. Turner, 2004). In one case the trial court‟s conviction was quashed and a new trial 

ordered because the appellate court believed the credibility of the victim was not 

properly considered at trial (R. v. J.H., 2005). 

In one appeal case initiated by defence counsel, the judge imposed an absolute 

discharge (R. v. Rashwan, 2004). Six additional cases involved unsuccessful Charter 

challenges. The appeal outcome was unknown in two cases as the appeal was 

adjourned and additional information was not located.  

This chapter provided an overview of descriptive data gleaned from the criminal 

harassment cases. When available, I compared my findings with official data sources, 

although these comparisons are limited as official data that look specifically at criminal 

harassment cases are not always available. In the following chapter I address the first of 

the themes explored in this dissertation: issues of credibility as they relate to the 

accused and victim.  
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CHAPTER SIX:  ISSUES OF EVIDENCE AND 
CREDIBILITY 

...assessing credibility is not an exact science. It involves absorbing a myriad of 
information and influences and assessing them in the context of one's own 
background and life experiences. Against the background of fear of judicial 

error, a judge's assessment of credibility will be as sound as it can be. No more 
can be expected or delivered.  

(Epstein, 2002, 7) 

As suggested in Chapter 2, the credibility of accused, complainants, and other 

witnesses plays a crucial role in trial court decisions. Early in the research process, I 

anticipated that the theme of credibility would be of particular interest in judicial decision-

making processes in criminal harassment cases. However, it was not until well into the 

coding process that I understood the magnitude of this phenomenon at trial.  

Of course, it is not surprising that this issue emerges, given that an assessment 

of credibility is often at the heart of fact finding whether undertaken by judges or juries. 

In most trials both Crown and defence call witnesses and judges or juries must assess 

the credibility of witnesses whose evidence is often in conflict.147 Thus, it makes sense 

that a large number of trial decisions in this data set included discussions regarding 

credibility. Of the 526 decisions included for analysis, 130 decisions (24.8%) included at 

least one reference to the issue of credibility and in these 130 decisions, a total of 390 

references to credibility appeared.  
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 As noted later, a decision on credibility does not resolve the question of the accused‟s guilt. 
Whatever the decision on credibility, the trier of fact must still consider all of the evidence and 
decide whether the Crown has proved its case beyond a reasonable doubt. . 
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Issues of credibility occur at the trial level.148 It is the role of the jury or trial judge 

to observe the participants, listen to the witnesses‟ testimony and assess credibility and 

gauge the veracity of evidence provided by the various participants in the process. They 

must weigh the evidence based on their assessment of the truthfulness of the 

information provided by witnesses. If the case is a jury trial, credibility is left to the jury 

but, as discussed below, the judge must provide the jury with instructions regarding 

credibility assessments. Notably, the credibility of an accused is not at issue unless s/he 

testifies (Brockman & Rose, 2011, 282). Although credibility was one of the grounds for 

appeal in some cases, most appellate courts quickly dismissed such appeals on the 

basis that it was the trial judge‟s duty to assess credibility. In only one case was a 

decision overturned on appeal on the basis of a trial judge‟s interpretation of credibility 

(See R. v. J.H., 2005, para. 64).  

A speech given to the Annual Institute of the Ontario Bar Association, by the 

Honourable Justice Gloria Epstein (2002), now of the Ontario Court of Appeal, provides 

some insight into the difficulty of judging credibility. Epstein‟s address apparently raised 

some controversy because she began with a moving tale about her father‟s role in her 

decision to become a lawyer, which she then quickly explained was a complete 

fabrication. Unless someone knew Epstein well, it is likely that her story would have 

been accepted at face value, in part, because of her status as a judge, the way she 

dressed and handled herself, and her deportment.  

Although Epstein‟s comments were not intended for an academic audience (as 

noted in the article itself), her observations regarding the “human” elements of judging 

are included here as they capture the inherent difficulties in determining the veracity of 
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 See R. v. Gagnon (2006) in which the majority of the Supreme Court of Canada stated: 
“assessing credibility is not a science. . . . in the absence of a palpable and overriding error by 
the trial judge, his or her perceptions should be respected” (para. 20).  
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the stories one hears. She acknowledges that none of the above-noted characteristics 

should affect a judge‟s impartiality in assessing credibility, but she concedes that 

regardless of this somewhat idealistic expectation, assessments may be “subliminally or 

otherwise ... affected – not determined, but affected” (Epstein, 2002, 2). In addition, 

Justice Epstein admits the imperfections of the legal system and, particularly, a judge‟s 

ability to assess a person‟s credibility in a highly formalized and contrived setting where 

most of the players are likely strangers. While it may be that when we know people well 

we recognize certain postures, movements, and words as signs that they are likely lying, 

judges are not privy to these types of relationships with witnesses. “For demeanour to 

count, you would have to know the person's demeanour in a variety of circumstances to 

determine if a particular mannerism is reliably correlated with lying” (Epstein, 2002, 3). 

How dangerous it would be for judges to impose their experiences with others, regarding 

assumptions about indications of lying on those who testify before them. But of course, 

how could they do otherwise? As Epstein notes, although personal characteristics 

should not affect decision-making to any meaningful degree, the point is that they are 

likely to do so. It is critical, therefore, to acknowledge that preconceptions have the 

potential to influence the decision-making processes, and that judges have an obligation 

“to put [their] mind to them” (Epstein, 2002, 2). Herein lies the tension between idealized 

notions of objectivity and rationality149 and the acknowledgement that “real” people 

actually make assessments grounded in their experiences.150  

                                                           
149

 The field of heuristics and biases, developed by Daniel Kahneman and Amos Tversky, 
considers objectivity, rationality, and experience and the causal relationships between them 
with regard to abstract reasoning, decision-making and judgement when uncertainty exists 
(See, for example, Kahneman, Slovic, & Tversky, 1982; Tversky & Kahneman, 2002). 

150
 This discussion reminds me of the often heated debates between qualitative and quantitative 
researchers, with those firmly entrenched in the quantitative side arguing that their work is 
more credible because they are objective. In contrast, qualitative researchers acknowledge, 
and arguably embrace, the human elements of their work, the role of perspective and 
experience in interpretation, and the reality (at least from their perspective) that context is 
critical in their analysis. 
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Credibility is often based on less than objective factors. More often than not we 

judge people based on their attitude, demeanour and appearance, including dress, and 

occupation. Such assessments are grounded in our own understandings of race, class, 

culture and gender as well as our personal experiences, and they may not be 

transferable to others of different cultures and backgrounds. Accordingly, our 

experiences may also be incongruent with those of the accused, complainant and 

witnesses. For example, Crown Attorney Rupert Ross (2006) found he was regularly 

misinterpreting Aboriginal behaviour. His initial assumptions that a lack of eye contact 

implied either a lack of respect or that an individual was lying were proved wrong as he 

learned more about Aboriginal culture and experiences.151 For example, contrary to 

most western cultures which see “people who do not provide direct eye-contact ... as ... 

shifty, devious, dishonest, crooks, slippery, untrustworthy...”, within most Aboriginal 

communities, direct eye contact is considered “rude, hostile, [and] intrusive” (Brant, 

1993, 261). Avoiding eye contact is actually a sign of respect in most Aboriginal cultures. 

Similarly, Ross (2002) assumed that parents who were reluctant to participate in legal 

processes with their children did not care. Akin to his misinterpretation of averted eyes, 

in his work with Aboriginal communities Ross learned that his initial assumptions were 

flawed but similar views may well contribute to the over-representation of Aboriginals in 

the Canadian criminal justice system. The lesson is that common heuristics create 

biases and can lead to faulty judgments, when applied in different contexts.  

The insights gained from Ross‟s experiences are also reflected in the work of 

Lynn Smith who writes that judges have an obligation to approach judicial decision-

making with a “heightened objectivity” that is “dispassionate and disinterested” but also 
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 Ross‟s text, Dancing with a Ghost: Exploring Aboriginal Reality, is a powerful and insightful 
account of the dangers of cultural misinterpretation through the imposition of our own values 
and understandings. See also Razack (1998), Schönpflug (2008), and Matsumoto & Juang 
(2008), among others. 
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includes the following features. Judges should: (1) engage in a “rigorous disregard” for 

“common assumptions and expectations”; (2) “exercise...the power of the imagination” in 

considering other perspectives or possibilities; and (3) implement “...creative and 

analytic faculties” examining historical “preconceptions about particular groups” that 

disregard their perspectives (Smith, 1987, 19). Attention to context and personal 

experience remains at the forefront of judicial decision-making; in many senses judges 

must engage in reflexivity, in the same way that qualitative researchers use reflexive 

processes to keep their own biases in check. 

The preceding discussion acknowledges the multiple dimensions involved in 

assessing credibility. Determining a witness‟s veracity appears to be process driven, and 

is influenced by judicial consideration of the context in which the testimony is given, 

contextual aspects of the relationship between the complainant and the accused, and 

the content of what is being said (or not said). The next section considers the legal 

criteria for assessing credibility and some of the additional human elements involved in 

that process.  

Assessing Credibility 

Justice McLachlin (now Chief Justice) of the Supreme Court of Canada notes 

that “[c]redibility is a matter within the competence of lay people. Ordinary people draw 

conclusions about whether someone is lying or telling the truth on a daily basis” (R. v. 

Marquard, 1993, para. 49). In addition, Porter and ten Brinke (2010) go so far as to 

argue that “deception is a major aspect of social interaction” and, moreover, an aspect of 

our daily lives (Porter & Brinke, 2010, 57). Given these considerations, it is no wonder 

that the courts have established specific criteria to guide assessments of credibility in 

the courtroom. 
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Throughout the criminal harassment case law, references are made to R. v. W. 

(D) (1991), the precedent that dictates the type of instructions presented to a jury in 

deciding whether the criminal standard of proof beyond a reasonable doubt has been 

met when credibility is a significant issue in a trial. In instances where the evidence 

conflicts, a judge must not put forth an either/or approach to a jury regarding this 

contradictory evidence. In other words, a jury should not be told that they must believe 

one witness over the other as this would preclude the jury‟s ability to be left with 

reasonable doubt when assessing evidence in its entirety (Sopinka, Lederman, Bryant, 

& Fuerst, 2009, 217). As noted by Brockman and Rose (2011), the relationship between 

credibility and reasonable doubt is established in the following “non-mandatory jury 

instructions” (283). R. v. W. (D) (1991)152 sets out the criteria for juries to use to assess a 

case:  

... It is incorrect to instruct a jury in a criminal case that, in order to render a 
verdict, they must decide whether they believe the defence evidence or the 
Crown's evidence. Putting this either/or proposition to the jury excludes the third 
alternative; namely, that the jury, without believing the accused, after considering 
the accused's evidence in the context of the evidence as a whole, may still have 
a reasonable doubt as to his guilt. 

In a case where credibility is important, the trial judge must instruct the jury that 
the rule of reasonable doubt applies to that issue. The trial judge should instruct 
the jury that they need not firmly believe or disbelieve any witness or set of 
witnesses. Specifically, the trial judge is required to instruct the jury that they 
must acquit the accused in two situations. First, if they believe the accused. 
Second, if they do not believe the accused's evidence but still have a reasonable 
doubt as to his guilt after considering the accused's evidence in the context of 
the evidence as a whole. See R. v. Challice (1979), 45 C.C.C. (2d) 546 (Ont. 
C.A.), approved in R. v. Morin, supra, at p. 357. 

Ideally, appropriate instructions on the issue of credibility should be given, not 
only during the main charge, but on any recharge. A trial judge might well instruct 
the jury on the question of credibility along these lines: 

First, if you believe the evidence of the accused, obviously you must acquit. 

Second, if you do not believe the testimony of the accused but you are left in 
reasonable doubt by it, you must acquit. 
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 Each case in the data set that referred to R. v. W. (D.) (1991) was a case that revolved around 
issues of credibility and assessing standards of proof.  

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC2%23decisiondate%251979%25sel2%2545%25year%251979%25page%25546%25sel1%251979%25vol%2545%25&risb=21_T10870904690&bct=A&service=citation&A=0.693310594547847
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Third, even if you are not left in doubt by the evidence of the accused, you must 
ask yourself whether, on the basis of the evidence which you do accept, you are 
convinced beyond a reasonable doubt by that evidence of the guilt of the 
accused. (R. v. W. (D.), 1991, para. 26-28)  

More often than not, judges in the criminal harassment cases examined here 

specifically addressed the “instructions” set out in R. v. W. (D) (1991)153 even though 

most of the cases were not tried by a jury.154 Judges repeatedly reviewed these 

instructions in assessing credibility and then weighing the evidence, so as to put the 

standards they used for assessment on the record.155 On occasion, however, judges 

presented something slightly different. As explained by Judge M.L.D. Roberts in R. v. 

Mills (2005): 

When I assess the credibility of witnesses I must assess the credibility of all 
witnesses, the defendant, the complainant, the police officers, all witnesses who 
give their evidence at trial. The judge must consider among other things if the 
statements of each of the witnesses are in themselves improbable and if there is 
no internal contradictions in the statements or there are no external 
contradictions of the statements or the evidence given. And I must also review if 
there is nothing in the demeanour while in court during trial to suggest 
untruthfulness.  

There are no fixed rules for the assessment of a [sic] credibility of a witness or 
the assessment of the evidence. It is always left to the common sense, reason 
and experience [emphasis added] of the trier of the fact. When I try to assess the 
general integrity of a witness I consider the general intelligence of that witness, 
that witness's power to observe, that witness's capacity to remember, that 
witness's accuracy in statements, and whether or not the witness is sincere and 
frank and honestly endeavouring to tell the truth, or whether the witness is 
biassed [sic], reticent, evasive. Those are the things that I consider when I watch 
each witness in the stand. (R. v. Mills, 2005, para. 42-43) 
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 The Supreme Court of Canada has recently confirmed that “only the substance, not the form, 
of W. (D.) need be captured by the trial judge” (R. v. R.E.M., 2008, para. 31). (See also, R. v. 
Dinardo, 2008, para. 23). 

154
 Jury cases are not generally reported in QuickLaw. The only cases decided by jury included in 
the dataset were sentencing decisions and some jury cases that went to appeal.  

155
 In one case, R. v. Bhangal (2005), the judge also referenced Brethour v. Law Society of British 
Columbia (1950), a civil case which speaks specifically to the assessment of the credibility of 
witnesses.  

The credibility of interested witnesses, particularly in cases of conflict of 
evidence, must reasonably be subjected to an examination of the consistency of 
their stories with the probabilities that surround the currently existing conditions. 
In short, the real test of the truth of a story of a witness in such a case must be its 
harmony with the preponderance of the probabilities which a practical and 
informed person would readily recognize as reasonable in that place and under 
those conditions. (Brethour v. Law Society of British Columbia, 1950, para. 15) 
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Based on these comments, it is clear that determining credibility is anything but 

an exact science156; rather, the process of assessing credibility relies on a judge‟s 

personal experiences, perceptions, and cues from the witnesses. As pointed out by 

Porter and ten Brinke (2009), judges and juries are required to have a clear view of a 

witness in order to “adequately evaluate body language, facial expressions, and other 

indicators of credibility that are not apparent from the written transcript” (122).157 For 

many, symptoms of lying are associated with „nervous‟ behaviours such as nonverbal 

cues (body language, facial expressions, and averted eyes, among others) (Porter & ten 

Brinke, 2009, 122; Vrij, 2008). However, in his extensive critique of human assessments 

of deceit and the ability to detect lies, Vrij (2008) finds “there is no nonverbal cue that is 

uniquely associated with deception, neither is there a theoretical explanation why such 

cues akin to Pinocchio‟s growing nose would exist” (88-89).158 Judicial interpretations of 

veracity are even more problematic when the individual‟s culture and personality traits 

are misinterpreted (Porter & ten Brinke, 2009, 124; Vrij, 2008, 67-73). 

In her discussion of the value of social context education,159 Madam Justice 

Smith (2005) of the BC Supreme Court says 

Individual perspectives affect judgments: the way we understand 
testimony, including the assessment of credibility; the way we weigh 
evidence; the emphasis we place on one principle of law over another; 
and the weight we place on one value or another. (Smith, 2005, para. 18) 
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 In fact, Madame Justice Abella of the Supreme Court of Canada explicitly stated that 
“Assessing credibility is not a science. It is very difficult for a trial judge to articulate with 
precision the complex intermingling of impressions that emerge after watching and listening to 
witnesses and attempting to reconcile the various versions of events” (R. v. Gagnon, 2006, 
para. 20). 

157
 This is Porter and ten Brinke‟s (2009) summary of Supreme Court Chief Justice Lamer‟s 
judgment (R. v. B.(K.G.), 1993).  

158
 See also the earlier works of John Yuille. For example, Porter and Yuille (1996) and Yuille‟s 
edited collection: Credibility Assessment (Yuille, 1989). 

159
 Additional ways of bringing untested facts into the courtroom are discussed below. 
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Justice Smith (2005) provides a useful discussion of case law that finds judges must 

manage their bias, through impartiality. She argues that “impartiality not only permits, 

but requires, a decision-maker to be conscious of his or her own perspective, and to be 

open to other points of view” (para. 24).  

Managing one‟s bias through impartiality is only one aspect of assessing 

credibility. As shown above, determining credibility involves a variety of factors which 

often reflect the human elements of judging rather than objectively identifiable and 

empirically measurable factors. Further, legal cases can involve the use of “untested” 

facts which make their way into judicial proceedings (such as social context education 

discussed above).  

Given the challenges judges (and juries) face in assessing credibility in the 

courtroom, it is not surprising that credibility emerged as an over-arching theme in the 

criminal harassment cases. Prior to addressing the themes of credibility that emerged in 

the data, however, I examine judicial notice and other means of introducing facts not 

presented as evidence into judicial proceedings. 

Means of Introducing Untested Facts into Judicial Proceedings 

Canadian judges, unlike judges is some civil law countries, are not investigators; 

rather they are expected to be objective, “dispassionate listeners” who “make decisions 

based solely on the evidence presented to the courts by the opposing sides” (Brockman 

& Rose, 2011, 11).160 Despite this limitation to evidence presented in court, there are a 

number of ways that facts make it into judicial decision-making processes without being 

tested as evidence through our adversarial system. Brockman and Rose (2011) suggest 

at least seven different, and sometimes overlapping, techniques: judicial notice, 
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 The authors, however, also note that the Crown is “theoretically an objective non-partisan, 
who presents the evidence fairly” (2011, 10).  
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secondary sources, facts found in other cases (precedents), common sense (general 

knowledge), judicial experience, judicial education, and “legal and social context 

knowledge” (293-95). Judges are also expected to base their rulings on evidence put 

forth at trial, but for practical purposes not every single fact used at trial can be 

substantiated. Accordingly, judicial notice becomes a necessary component of the 

Canadian justice system for reasons of efficiency and expediency: 

Judicial notice is the acceptance by a court or judicial tribunal, in a civil or 
criminal proceeding, without the requirement of proof, of the truth of a 
particular fact or state of affairs. Facts which are (a) so notorious as not to 
be the subject of dispute among reasonable person, or (b) capable of 
immediate and accurate demonstration by resorting to readily accessible 
sources of indisputable accuracy, may be noticed by the court without 
proof of them by any party. The practice of taking judicial notice of facts is 
justified. It expedites the process of the courts, it creates uniformity in 
decision-making and it keeps the courts receptive to societal change. 
Furthermore, the tacit judicial notice that surely occurs in every hearing is 
indispensable to the normal reasoning process. (Sopinka, et al., 2009, 
1268) 

Applications of judicial notice, however, have been critiqued by many scholars as 

it has the potential to promote “pervasive stereotypes and systemic prejudice” in the 

courtroom (McCormick, 1994, 47). Further, as noted by Brockman and Rose (2011), the 

line between judicial notice and judicial bias can be blurred, and the inappropriate 

application of judicial notice may help to convert assumptions into facts in the judicial 

decision-making process (294-296): 

... triers of fact are supposed to consider only the evidence introduced at 
the trial; they are not to consider facts that they may have gathered on 
their own, and (theoretically) they are not supposed to use their own 
expertise on the issues before the court. (Brockman & Rose, 2011, 295) 

My initial interest in judicial notice was raised by my early findings that judges 

frequently used psy language and what appeared to be psy diagnosis in reference to 

both the accused and complainant, without referencing expert opinion or evidence to 
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support the analysis.161 While it may be that judges have an awareness and 

understanding of the complexities of, and risks associated with, intimate partner 

violence, evidence of their ability to diagnose someone as paranoid, or “obsessive 

jealous” is not always readily apparent in the cases. That said, given the nature of 

knowledge in this area, the judiciary may be just as qualified as some of the psy experts 

in diagnosis and risk assessment.162 As shown in Chapter 7, some cases suggest that 

judges see themselves as psy experts in some way. Alternatively, their treatment of the 

criminal harassment cases may be a reflection of common sense understandings that 

are used to explain the social construction of criminal harassment. Within the cases, 

however, “factual” impressions of “how life happens” without cited evidence were not 

limited to psy discussions; for example, judges sometimes similarly spoke of “facts” 

about intimate partner violence, without citation or explicit evidence that supported their 

assessments.  

There is considerable evidence that women leaving abusive relationships face a 

number of barriers and dangers, and it is encouraging to see that many judges 

acknowledge this reality within the case law. Within the context of criminal harassment, 

common sense understanding may be just as useful as social science research.163 If an 

estranged partner pursues his ex-spouse over an extended period of time and the 

behaviour begins to escalate, common sense suggests the pattern is likely to continue 

without intervention. There is some evidence, however, that at times judicial 
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 See Chapter 7.  
162

 In a study of psychiatric decision-making for the courts, Jackson (1987) found that the process 
of decision-making was similar for both lay persons/juries and professionals/clinicians. Both 
groups were strongly influenced by background information of the accused suggesting that 
“professional decision-makers are no more „expert‟ than lay people/jurors” and judges were no 
different (Jackson, 1987, 518-519). 

163
 Italian philosopher Gramsci notes that "there is not just one common sense" (Forgacs, 1999, 
327) and that it is often "an ambiguous, contradictory and multiform concept" (343). As this 
notion relates to the role of law, there are both multiple meanings and conflicting 
interpretations.  
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constructions of these dynamics are problematic. While it may be permissible to make 

certain assumptions, a clear understanding of the relevant facts regarding intimate 

partner violence is critical in assessing cases and passing sentences.  

The fact that behaviour may escalate and other accepted conceptions of the 

dynamics of intimate partner violence entered judicial decisions either through the 

doctrine of judicial notice or through judges‟ common sense understanding of 

relationships.164 Judges may be legal experts, but they are usually not psy experts, nor 

are they experts in intimate partner violence or in risk assessment although they are in a 

position to draw on their courtroom experiences. Regardless, sentencing judges, in 

particular, are tasked with assessing risk in meeting the sentencing objectives of 

deterrence and victim and public safety. These mandates, coupled with the adversarial 

court process, create even greater challenges for the judiciary.  

One solution to the possible lack of judicial knowledge is to provide judges with 

education regarding the findings of social science research. Educating judges “raises 

some interesting questions for judicial notice and adjudication” (Brockman & Rose, 

2011, 294). Paciocco (1997) suggests this education should be tempered with “common 

sense,” which “has the advantage of liberating the fact-finding process from the bloat of 

„social science,‟ making expensive, time-consuming and prejudicial expert testimony 

needless in many cases” (43). Brockman and Rose (2011) express concerns regarding 

Paciocco‟s approach as “sometimes social science demonstrates that common-sense 

assumptions are untrue. In addition, expert witnesses may be inaccurate” (Brockman & 

Rose, 2011, 294).  
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 Boyle and MacCrimmon (2001) provide a useful discussion of some of the ways in which 
judges apply common sense in judicial decision-making processes. See also MacCrimmon 
(2001). 
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My discovery of certain types of information in the cases, in the absence of 

specific supporting evidence, led to the question: were the judges applying judicial 

notice? For these reasons, an NVivo query was used to determine the frequency of 

“judicial notice” appearing in the decisions.165 The query showed that the term “judicial 

notice” appeared in only 12 of the 526 decisions (2.3%). I also discovered, however, that 

judges may also use the word “notice” alone to indicate judicial notice.166 Given this 

possibility, the numbers provided here should be viewed with caution. 

As will be discussed in Chapter 7, judges appear to apply psy assessments and 

diagnoses to some of the accused, without supporting evidence provided by psy 

professionals, and further, they assign these labels without referring to judicial notice to 

explain the use of these terms. It may be that these are actually examples of judges 

employing social framework evidence167 (absorbed through judicial education, or judicial 

or other experience) to criminal harassment cases. Perhaps, as Brockman and Rose 

(2011) suggest: “As more and more social framework information comes into the public 

domain, it is possible for triers of fact to take judicial notice of it, or to use their own 

experience and common sense” (303). Regardless, throughout the criminal harassment 

cases, inconsistency and ambiguity concerning evidence appear central to the cases. In 
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 Details regarding the use of NVivo software to assist in the case analysis are found in Chapter 
4. 

166
 For example, in R. v. Matkovich (1999), the phrase “some notice” likely refers to judicial 
notice:  

The pre-sentence report that was filed is brief. Mr. Taylor submits that his client 
says it was only a 15 or 20 minute interview and perhaps truncated because of a 
disturbance at the detention centre while it was being conducted. It would have 
been nice if the writer had perhaps included a paragraph to that effect in the 
report if indeed that had been the case, although perhaps its absence means that 
the writer felt that the report was complete. And I have to take some notice of the 
fact that if the writer, as a responsible person, felt that the report was not 
complete because of some interruption or pressure that would have been given 
as a submission to the court for the opportunity of perhaps completing a more 
extensive report. (R. v. Matkovich, 1999, para. 27, emphasis added) 

167
 “Social framework evidence is social science research that provides the social or 
psychological context for what people might do in certain circumstances” (Brockman & Rose, 
2011, 299). 
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considering these discrepancies we must be cognizant of the constraints under which 

judicial decisions are made. Judging is not an exact science, nor am I arguing that it 

should become one. The rare explicit application of judicial notice within the criminal 

harassment cases, however, indicates that untested facts may be making their way into 

the courtroom by other means.  

The discussions of credibility I provide below are linked to the processes of 

assessing credibility, which may involve an analysis of the content of the information 

provided (or not provided) in court and/or may consider the context of the courtroom as 

part of an adversarial system, as well as the context in which the harassment occurs. 

The fluidity of these factors cannot be ignored and in most cases there are overlapping 

influences on the identified sub-themes: how cases unfold when conflicting information 

is presented to the court (a contest of sorts) which includes assessments of what makes 

the most sense in the circumstances; the factors that influence judicial understandings of 

what is reasonable in the circumstances such as perceptions of intelligence; the nature 

of the evidence collected; witness demeanour; and interpretations of objective and 

reasonable fear as set out in section 264 (1) of the Code.  

The Credibility Contest 

As would be expected, the cases highlighting credibility revolved around the 

issues of contradictory or conflicting evidence, and many of these cases are reduced to 

a contest168 over believability and veracity. Within the courtroom context, parties are 

often pitted together in a he said/she said opposition. In some of the criminal 

harassment cases, only one party is seen to be telling the truth, while in other cases, the 
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 The term “contest” is taken from Porter and ten Brinke‟s (2009) article, “Dangerous Decisions: 
A Theoretical Framework for Understanding How Judges Assess Credibility in the Courtroom,” 
(120). It is important to note that the Crown does not engage in a contest with the defence in 
the courtroom. Rather, this term is used to frame what sometimes appears to be a contest that 
emerges between the accused and complainant.  
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evidence of the accused and the complainant is believed in part. The adversarial nature 

of the proceedings in a courtroom setting is likely to have a substantial impact on how 

witnesses present their testimony. In addition to the influence of the adversarial context, 

the context of the criminal harassment itself may also have an effect on testimony.  

For example, in R. v. Carter (1993), Judge Minard states:  

I think that there was some very self-serving descriptions put on certain events 
by Mr. Carter and also, to some extent, by Ms. Cutler and some exaggerations in 
certain events. For example, Ms. Cutler stating that he banged on the door for 45 
minutes. I'm satisfied it's clearly a substantial exaggeration. The evidence of Mr. 
Gadsby and the accused is that it was more like 10 or 15 minutes, that that 
whole incident occurred. I'm satisfied that that's the truth, that's a more accurate 
description. 

On the other hand, Mr. Carter testifying that he threw the vase out of frustrations, 
rather than anger, is a classic example rally [sic] of trying to put the best picture 
on an event where, I'm sure, there was a great deal of anger involved, probably 
by both of them. (R. v. Carter, 1993, para. 21-22) 

The conflicting evidence of the two parties is apparent in Judge Minard‟s summary of the 

events where he clearly identifies exaggerations or misrepresentations in the 

testimonies of both parties. The context of the adversarial system which results in 

witnesses putting a favourable spin on the evidence they present is acknowledged in 

Judge Minard‟s comments regarding self-serving descriptions and exaggerations. At the 

same time he also appreciates the context of the criminal harassment itself. Judge 

Minard then goes on to explain the process he uses to make his decision. 

In any event, in assessing credibility of the two of them, I've taken that [the anger 
noted above] into account and I've looked for certain other objective 
considerations in determining whether or not I've been satisfied of what did occur 
on that weekend beyond a reasonable doubt. (R. v. Carter, 1993, para. 23) 

Following his careful examination of the specific content of the information provided to 

the court, the judge then provides a detailed assessment of objective considerations, 

walking through each element of the evidence, and rationalizing his assessments in 

terms of reasonable doubt. Judge Minard ultimately determines that an overall 



 

 154 

consideration of the actions warrants a finding of guilt and the offender is convicted (R. 

v. Carter, 1993, para. 34, 37). 

In contrast, in R. v. G.Z. (2003) Judge Buller Bennett found that she could not 

discount the stories of either Mr. G.Z. (accused) or Ms. S.D (complainant) despite the 

contradictions in their stories and the demeanour of Ms. S.D. Although the judge‟s 

comments relate to the associated charge of assault for which the accused was found 

not guilty, the comments regarding credibility are relevant. The judge notes: 

I have to say this about Ms. S.D. Particularly in cross-examination, she was 
confrontational and argumentative but, as the Crown counsel submits, she never 
changed her story. Mr. G.Z. came out with a version of events that I have 
described that were not put to Ms. S.D. in their entirety in cross-examination. It is 
abundantly clear from watching both of the witnesses today in court that there is 
considerable disharmony between the two of them. I cannot discount Mr. G.Z.'s 
version of the events, though, with respect to the altercation at McDonald's. Both 
Ms. S.D.'s version and his version of the events make sense. Both are equally 
plausible and equally believable, in my view, notwithstanding what I have said 
about Ms. S.D.'s credibility. (R. v. G.Z., 2003a, para. 9) 

It seems that in this instance, credibility is associated with plausibility and elements of 

common sense, that is, the part(s) of the story(ies) which is/are believable. In this case, 

Judge Buller Bennett explains that both descriptions of the facts are feasible, and 

therefore, she cannot discern what actually occurred on the night in question. She does, 

however, find Mr. G.Z. guilty of the charge of criminal harassment because he 

acknowledged in his own testimony that he understood that Ms. S.D. did not want him 

following her (R. v. G.Z., 2003a, para. 11).169 

Another case heard by Judge Buller Bennett, R. v. Lamb (1997), raises issues of 

credibility in evaluating testimony and assessing believability. Here the judge finds the 

complainant credible while the defendant is viewed as “incredible.” 
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 An acquittal was later substituted on appeal to the British Columbia Supreme Court where 
Justice Ralph found that a single incident of following was not enough to justify a conviction 
for criminal harassment under section 264(2)(a) of the Criminal Code (R. v. Zeilstra, 2004, 
para. 15). 
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Where the evidence of Ms. S.D. and Mr. Lamb has conflicted, I have to state 
very clearly I have preferred the evidence of Ms. S.D. As a witness, she gave 
clear and consistent evidence. She was unshaken on cross-examination, she did 
not exaggerate, she recited the evidence to the best of her ability. (R. v. Lamb, 
1997a, para. 47) 

Mr. Lamb, on the other hand, was an incredible witness, and I state that in the 
colloquial sense of being incredible, and also in the legal sense of being 
incredible, and for these reasons: Mr. Lamb believed that Ms. S.D., alone, had 
planned or conspired to have him fired, that she manipulated him throughout 
their time at Pedersen's Rentals, and continues to manipulate him even now. Mr. 
Lamb found humour in the evidence in court, especially when he was giving 
evidence, when no one else did. He was evasive in answering questions and, in 
the course of his evidence, he accused Mr. Pedersen of perjuring himself 
regarding a social insurance number. (R. v. Lamb, 1997a, para. 48)  

The above passage provides a particularly useful juxtaposition of some of the common 

techniques used to assess a person‟s veracity. It appears that, in part, the bases for 

finding Lamb “incredible” were his illogical beliefs, evasive responses and inappropriate 

humour. Although these factors may certainly be indicators of deceit, or lack of 

credibility, as shown elsewhere in this chapter, they might also signify nervous 

behaviours and reflect the stress of the courtroom situation. Assessing credibility is an 

incredibly complex undertaking.  

The issue of the veracity of the complainant and defendant is also essential in 

the Distaulo case. The opposing witnesses in the case blame each other, and Judge 

Wright faces particular challenges in assessing the inconsistent testimony of the two 

individuals. During the trial testimony revealed that Hoover and Distaulo had met “very 

late at night - 11:30 pm” (R. v. Distaulo, 2003, para. 38). Judge Wright specifically notes 

that Hoover (the complainant) had not discussed this meeting with her parents or 

boyfriend, nor had she disclosed this meeting in her testimony. Instead, she 

acknowledged only when cross-examined that it had occurred (R. v. Distaulo, 2003, 

para. 38). Wright, J. emphasizes that Distaulo described this meeting as a “steamy and 

passionate” sexual encounter while the complainant denies “any such intimacy” (R. v. 

Distaulo, 2003, para. 38). The judge goes on to ask a series of questions.  
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Why would the complainant want to meet with the defendant so late at night if 
she were afraid of the defendant or if she were being harassed by him? It is clear 
to the court that the complainant had no fear in meeting the defendant. Indeed 
she wanted to meet with him. She made contact and she set the terms of the 
meeting, this without a word to her parents or boyfriend. At a minimum, that 
conduct is not consistent with the conduct of a person who is being harassed or 
who is fearful. (R. v. Distaulo, 2003, para. 38) 

These queries demonstrate the judge‟s efforts to find objective ways to assess 

the conflicting testimony presented in court. For example, four days after the late night 

meeting, an altercation occurred between the two parties during which the complainant 

stated that the accused wanted to resume their relationship and that he was doing so in 

an “overbearing and harassing” way. In addition, the accused admitted that he had left 

messages for the complainant following this incident that “were not factually correct” (R. 

v. Distaulo, 2003, para. 39). Based in part on these actions, the accused was arrested 

three days later, and bound by a recognizance order that included an order that he not 

contact the complainant directly or indirectly. He breached this order within five days. 

After reviewing the requirements for assessing evidence set out in R. v. W. (D.) [D.W.], 

(1991), Judge Wright found that the many discrepancies in the evidence presented by 

both parties constituted reasonable doubt and the accused was acquitted on the charge 

of harassment.  

Emotions and a vindictive relationship between the parties are particularly 

apparent in R. v. Fiendell (2006). An unsettling relationship fraught with strong emotional 

connections between the complainant and accused is evident throughout. Judge 

Rideout notes, 

[t]his marriage was doomed before the marriage vows were exchanged. This 
marriage was not founded upon the necessary and essential ingredient of love, 
but from the standpoint of Lindsay Stroh [complainant], it appears that this 
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marriage was founded on opportunity or convenience or both. (R. v. Fiendell, 
2006, para. 1)

170
  

The couple met at an Alcoholics Anonymous meeting two years prior to the 

marriage, and the on-going connection in attending these meetings continued to plague 

them long after their estrangement. Following the couple‟s breakup, a series of 

somewhat bizarre and contradictory events unfolded. At one point, testimony suggested 

that the complainant participated in helping the accused lease a vacant apartment 

above the apartment she lived in with her mother, although the complainant “adamantly” 

denied any such involvement (R. v. Fiendell, 2006, para. 20-22). Judge Rideout states:  

The Complainant testified that the Defendant abused her to the extent that she 
had to separate. She described in her evidence the Defendant as being 
constantly insulting, he controlled who would be able to use the telephone, he 
would control what the Complainant could or could not eat, that he took her 
money and her paycheque slips such that the Complainant could not buy food 
for herself or her daughter, and that matters got to a point where she felt so 
"bullied" that she and her daughter would lock themselves in a room all day long. 
(R. v. Fiendell, 2006, para. 17) 

Additional allegations regarding the accused‟s violent and threatening behaviours 

and various incidents of mischief are raised through the remainder of the case, but the 

evidence is loaded with inconsistency. This case turns on issues of credibility and it is no 

wonder that, ultimately, Judge Rideout was left with reasonable doubt as to the guilt of 

the accused, noting he had “grave concerns over the reliability of the evidence of the 

Complainant and notwithstanding the unreliability of the Defendant, it would be 

dangerous to convict the Accused” (R. v. Fiendell, 2006, para. 104). It is also clear in the 

judgement that Judge Rideout found this case “disturbing” possibly because he was 

concerned that his legal obligation to acquit the accused might place the victim in 

danger. He notes,  

                                                           
170

 Evidence presented in the case suggests the couple were married, in part, because of legal 
actions between the complainant and her daughter‟s biological father and it was presumed 
that if she married she would appear more stable in the eyes of the court. In addition, the 
complainant‟s testimony indicates that the marriage was a “business relationship, nothing 
more, nothing less” because she wanted a house and a family out of the relationship (R. v. 
Fiendell, 2006, para. 5-8). 
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As I have indicated in my reasons this has been a most disturbing case. The 
relationship between the Defendant and the Complainant is poisonous. In 
relation to the Defendant, he presented as a very intense and aggressive 
individual. He as well made several comments in Court which also caused me 
concern. He is a man who apparently will not be bullied and he, like the 
Complainant, remains fixated in relation to his relationship with the Complainant. 
(R. v. Fiendell, 2006, para. 106) 

In a fairly rare move,171 Judge Rideout acquitted the accused but bound him by a 

Preventative Order. It seems that despite the inability of the judge to convict the 

accused, he felt the case troubling enough to state “I am of the view that it is in the best 

interest of society at large and also the interest of the Complainant that there should be 

no contact between the Defendant and the Complainant” (R. v. Fiendell, 2006, para. 

108). 

Assessing What Makes Sense 

In cases that involve a credibility contest, especially when corroborating evidence 

is not available, determining who is more believable can be linked to whether or not the 

testimony of witnesses makes sense. Assessments of what makes sense are based on 

a variety of factors, including the context of the events and the content of testimony. For 

example, in a particularly challenging case, R. v. A.R. (2006), which “turns on credibility” 

(para. 4), there are numerous contradictions and inconsistencies where the victim‟s 

stories did not match those of the accused or other witnesses. Consequently, Judge 

Pringle finds it difficult “to make a clear finding of where the truth lies” (R. v. A.R., 2006, 

para. 18). She continues: 

Accordingly, I have considered this issue carefully in the context of S.N.'s 
[complainant] overall credibility and reliability. In the final analysis, I have 
concluded that her credibility with respect to other issues was not diminished. On 
other issues her evidence was often corroborated by other witnesses or by the 
exhibits, and in the context of the evidence as a whole, I found her other 
evidence made sense. (R. v. A.R., 2006, para. 18) 
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 Only seven of the 150 trial decisions in this data set ended in a recognizance or preventative 
order following an acquittal.  
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In this case, in his efforts to explain his violent and harassing behaviours, the accused 

claimed that the victim‟s father had pulled him into the home. Judge Pringle engages in 

a discussion of the likelihood that this event occurred, and ultimately finds  

A.R.(1)'s [defendant] evidence to be inherently improbable. It makes no sense 
that Mr. N.H. would pull this young man into his home. All of the evidence 
suggests, and even A.R.(1) admitted, that he was not welcome there and no one 
wanted him in the home. So in those circumstances it is quite incredible that this 
60 year old man would pull an unwelcome intruder inside his home. (R. v. A.R., 
2006, para. 48) 

The judge then acknowledges that this case involved a great deal of emotion on the 

parts of all involved. At the same time, contextual factors also come into play which 

provide further evidence of the processes involved in judicial decision-making. In this 

case, Justice L.C. Pringle comments on the strong emotions of the 21 year-old accused 

because the latter thought he was in love with the complainant who was pregnant with 

his child. The judge specifically notes that  

Faced with her pregnancy, he had strong emotions about being a father and he 
was not particularly well equipped to deal with it at his young age. It is 
understandable that he felt compelled to speak to her after she left him, and it's 
not surprising that he was upset that she wouldn't see him. His dislike of her 
father was perhaps understandable in the circumstances, and his intense desire 
to see his son was natural. However, it is also clear to me that A.R.(1)'s emotions 
got the better of him on many occasions. (R. v. A.R., 2006, para. 26) 

Here we see that even though a person‟s behaviour might make sense, this does not 

infer that one‟s actions are necessarily reasonable. 

In the above case, the judge measured the believability of the accused‟s story, 

taking into account the likelihood that his version of events could have occurred. 

Similarly, in R. v. Shortt (2002a) Territorial Court Justice Bruser examines the evidence 

in terms of what seems logical and reasonable in the circumstances, asking a series of 

questions with regard to the conflicting testimony of the two former intimates. He 

ultimately finds that the accused‟s version of the events simply does not make sense. 
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I find parts of his version to be unworthy of belief. I do not accept that all he did 
was ring her doorbell, receive no answer, get into his vehicle, start to go away, 
get out of his vehicle on command from Mrs. Shortt, and then she attacked him. 
He is a big man. She is not tiny, but clearly no match for Mr. Shortt, and he would 
have known that. Why would she suddenly attack him? He says that she can 
become volatile when drinking. Why would he then place himself in that position 
if he knew she had been drinking? (R. v. Shortt, 2002b, para. 60) 

In this case the accused was acquitted on the charge of criminal harassment because 

the court determined that the accused‟s repeated communications with his estranged 

wife did not meet the criteria of causing the complainant to fear for her safety. He was, 

however, convicted of assault, uttering threats and failure to obey a recognizance.172 

While each of the cases discussed in this section thus far focussed on common 

sense elements in the content of witness testimony, the next case considers these 

influences and extends the discussion to that of the contextual elements involved in 

judicial decision-making despite inconsistent testimony. In R. v. Sanghera (1994), Judge 

Mackenzie addresses the credibility and reliability of the complainant finding that she 

was to be believed, taking into account the difficult circumstances under which she was 

testifying, and notwithstanding the fact that some of her recollections did not match her 

police statement. The judge ultimately finds that the victim‟s responses on re-

examination were reasonable.  

Ms. Pangalila was a most impressive witness. She was sincere and forthright. 
She was very conscientious with respect to answering all questions in a careful 
and detailed manner under trying circumstances.  

It is true that the statements she attributed to the accused during the incidents 
were not reflected in her prior written statement to the police. Also, she testified 
her memory was fresher at the time she gave the statement and that she tried to 
forget everything after she gave it. But on re-examination, the complainant 
offered a reasonable explanation as to why she did not put "those things" in her 
statement. Her explanation was that she was "broken-hearted" at the time she 
gave the statement. This is understandable considering her fear and distress at 
the time. (R. v. Sanghera, 1994, para. 35-36) 
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 Judge Bruser finds the complainant‟s fear “for her safety did not crystallize until the assault” 
and that the communications prior to the August 1

st
 assault were not threatening or 

intimidating and therefore, they could not be adjudicated as criminal harassment (R. v. Shortt, 
2002b, para. 99). 

 . 
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The varied decisions of judges regarding credibility reflect the human elements of 

judicial decision-making as well as the importance of discretion in the process. In the 

Sanghera case, the judge goes on to note that 

Some of the words she attributed to the accused are so highly distinctive that she 
could not be mistaken as to whether he said them. ”I am going to cut you up into 
little pieces and send you home to your parents”‟ is certainly something she 
would neither fabricate nor forget. The words are also consistent with the context 
of the incidents themselves. (R. v. Sanghera, 1994, para. 37) 

Unlike other judgements, including the Basha case discussed below, where similar kinds 

of language are viewed as exaggerated and incredible, and the complainant is 

suspected of having ulterior motives, this was not the interpretation in Sanghera.  

In addition to elements of common sense and context in determining the veracity 

of witnesses, judicial assessments of credibility are also influenced by the content of the 

testimony presented. For example, in R. v. Basha (2002) Judge Gorman finds the 

complainant to be a credible witness, in part because  

[h]er description of the harassment she has been subjected to was detailed and 
consistent. She did not attempt to exaggerate what occurred or its effect upon 
her. Ms. White's evidence did not illustrate any bias or malice toward Mr. Basha. 
She is simply seeking to be left alone. (R. v. Basha, 2002a, para. 62).  

Not only is the testimony comprehensive and unwavering in this case, but the 

complainant leaves no impression that she has ulterior motives or that she sought to 

harm the accused.  

What is Reasonable under the Circumstances? 

In addition to ruling on the contest that frequently occurs between the accused 

and the complainant, a variety of other factors were shown to influence judicial 

assessments of credibility. As shown below, judicial interpretations of the truthfulness of 

the information presented can be based on documentation collected by the complainant, 

perceptions of intelligence and evaluations of demeanour. 
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In some instances, the judicial decisions involved discussions of the ways in 

which complainants documented the repeated nature of criminal harassment, and note-

taking frequently became the subject of case law. Some complainants were chastised 

for failing to take notes; others were praised for their careful recordings of the events; 

and a few were told by law enforcement officers that it was the victim‟s responsibility and 

not that of police, to collect evidence in this manner. For example, in R. v. Hnatiuk 

(2000), Judge Veit emphasized the fact that a complainant had taken notes on the 

advice of the police. This case involved a dispute between neighbours that began with 

the construction of a fence between the yards, intensified with complaints about the 

family‟s new dog, and culminated when the family built a backyard fire-pit that met 

municipal by-laws. Ignoring the legality of the fire-pit, Ms. Hnatiuk continued to harass 

her neighbours and was ultimately charged with criminal harassment, interference in the 

lawful use of property, and uttering a threat of bodily harm. Judge Veit spoke specifically 

to the complainant‟s note-taking efforts (she listened to the police, took meticulous notes 

and glanced at those notes rarely during testimony) which had a role in his finding that 

the complainant was credible.  

I find that Ms. Haavaldsen is a credible witness. The fact that she has made a 
note, and later reorganized her notes, of the various incidents to which she has 
testified does not make her less reliable. On the contrary, she took notes on the 
advice of the police and the existence of notes makes her evidence about what 
the Hnatiuks did during the period in question reliable. I find that she did not 
manufacture or fabricate events. On the contrary, I find that Ms. Haavaldsen has 
recorded every single incident, every single word, and every single complaint she 
has over the period. It is clear, of course, that she only glancingly referred to 
those incidents in which she has behaved badly, although she does 
acknowledge that, on one occasion, she told Ms. Hnatiuk - "Lick me" an 
exceedingly coarse comment which she says she now regrets... (R. v. Hnatiuk, 
2000, para. 19) 

Notably, credibility is only one aspect in this case. As indicated above, evaluating a 

complainant as credible does not necessarily mean a conviction will be entered. Judge 
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Veit found that reasonable fear had not been proven by the Crown, and accordingly the 

accused was acquitted of the offence of criminal harassment. 

R. v. Bakhtari (2002) provides another example of the influence of note-taking in 

assessing witness credibility, which in this case also appears to be tied to perceptions of 

her intelligence. Judge Kerr found  

... Candace Lynn Poleselo to be one of the most impressive witnesses I have 
seen in these courts in some time. She was a young 26 year old lady, obviously 
intelligent. I can understand she might be a friendly person to a stranger and 
might engage in some discussion. She made notes with respect to this, albeit 
she did not make her notes until the 25th or 26th of June with respect to the first 
four days. But I found her to be very candid. She admitted that she exchanged 
pleasantries with this man on the first day, and she even shook hands with him 
and said, "Goodbye. Nice meeting you.", or words to that effect. And it was not 
until after that that she became concerned because of his comment to her on the 
17th of June, "I've been watching you for a month." I glean from her evidence 
that this man, without any encouragement from her at all, had developed a 
fixation on this lady. Her evidence was impressive. She testified that she did not 
want anything to do with him. She was not remotely attracted to him in any sort 
of romantic way. She did have a boyfriend, I believe she told him, or led him to 
believe at one point she was living with her boyfriend, which wasn't true, perhaps 
to discourage him. But nothing would discourage this man. (R. v. Bakhtari, 2002, 
para. 2) 

Unlike other cases, in this instance the judge is clearly impressed by the complainant as 

evidenced by his assessment of her testimony. The emphasis on the victim‟s attention to 

detail in documenting the exchanges with the accused and the judge‟s analysis of the 

“lie” she told the accused in her efforts to discourage the harassment suggest that she 

did everything she could to end the behaviours.  

Although the above case shows how intelligence can play a positive role in 

assessing credibility, there is some indication that judges can be particularly harsh when 

adjudicating an accused who is perceived as intelligent, thereby holding them to what 

appears to be a higher standard in the absence of apparent cognitive disabilities or other 

explanations for irrational behaviours. For example, in R. v. S.C. (2002) Judge Grannary 

placed considerable emphasis on the education and intelligence of the accused, 

specifically noting that the accused was a “very intelligent man” with “master's degree in 
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political science ... an administrator of Treaty 11 Band...[and] a negotiator for that band, 

or at least involved in the treaty process with them” (R. v. S.C., 2002, para. 10). The 

judge then went on to rebuke the accused for his behaviour, stating: 

... it has been suggested that your emotions were running high and over time you 
have cooled out and thought better of your behaviour. I do not see how that is 
possible to say that with any degree of credibility because each one of these 
letters, each one that was separately addressed, had to involve you taking out an 
envelope and putting an address to it, photocopying the letter, putting a stamp on 
it, and each one of those letters involved another little bit of vindictiveness and 
nastiness.  

The behaviour went on for several months. There is no suggestion that you are 
psychologically affected, or addicted to drugs or alcohol that would prompt such 
disgusting behaviour, but here it is. (R. v. S.C., 2002, para. 10-11) 

This last statement suggests the judge was seeking a means to excuse or explain the 

accused‟s behaviour, in part, because he was perceived as well-educated and 

intelligent, and thus he should have known better – that is, he should have exercised 

self control and acted more reasonably. In addition, the judge seems to connect the 

“calm and cool” of the accused‟s behaviour to constructs of intelligence.  

In contrast, in R. v. Knight (1997), a proceeding with two complainants (Ms. 

Knight, the estranged wife of the accused, and Mr. Simpson, the man she became 

involved with following her breakup with the accused), a somewhat different picture 

emerges. Although Judge Atwood specifies his understanding of Mr. Simpson‟s 

intelligence he also acknowledges inconsistencies in his testimony, noting that the 

witness 

... was serious and careful in testimony. He is clearly intelligent and analytical. 
His loyalty to Ms. Knight was obvious but he was, if anything, under-stated in 
testimony with regard to Ms. Knight and her involvement in this matter. There 
were minor discrepancies or elaborations between his testimony and the 
statement given to police and one fairly major omission in that statement. (R. v. 
Knight, 1997, para. 28) 

On the other hand, Ms. Knight was judged as  

not believable. Ms. Knight at times over-stated matters (for example, her 
statement that he always seemed to find me if I was out of the building) and 



 

 165 

changed her version of events on occasion. Her testimony was, especially during 
cross-examination, often given slowly and deliberately. It was my impression that 
that deliberation was due to more than mere care and accuracy. (R. v. Knight, 
1997, para. 10) 

In this particular case, Judge Atwood ultimately found that he was not convinced beyond 

a reasonable doubt that he could convict the accused but he was satisfied that there 

was a “possible breach of the Queen‟s peace”; and he did place the accused on a civil 

peace bond for two years, forbidding any contact with his estranged wife (R. v. Knight, 

1997, para. 40). This outcome suggests that despite an acquittal, there was sufficient 

evidence available to bind the accused by a civil order for the purpose of protecting the 

victim from future criminal harassment.  

In R. v. Brouillard (1999) the judge also rejects the victim‟s version of events, in 

part because of the victim‟s “professed anxiety and illogical responses to the Defendant” 

(R. v. Brouillard, 1999, para. 14). It is apparent that the testimony of another witness, 

Ms. Norris, further influenced the judge‟s decision when she characterized the victim as 

having a “tendency to exaggerate and load a situation with an emotional excitement that 

amounts almost to paranoia at times” (R. v. Brouillard, 1999, para. 10). A paranoid and 

illogical demeanour certainly leads to questions regarding the credibility and veracity of a 

witness. Interestingly, in this particular case, being aggressive and defensive has a 

similar impact on the judge‟s interpretation of testimony. Fraser J. notes,  

Chris Turner made a poor impression on the court ... Turner was aggressively 
defensive about his evidence and even given an allowance for his hearing deficit, 
a matter that could affect his apparent demeanor [sic], I noted at the time that I 
did not believe him, such was the impression he left the court. (R. v. Brouillard, 
1999, para. 12) 

The above cases suggest that the demeanour of witnesses and perceptions of 

their intelligence and motivation play an important role in interpretations regarding the 

veracity of their testimony, although it is difficult to ascertain precisely how these 

assessments are made, or to identify the grounds on which judges base their decisions. 
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Testifying in court is likely to be an unfamiliar, unnerving and difficult experience for 

many, and the fact that “slow and deliberate” testimony is interpreted as something 

“more than mere care and accuracy” – as in R. v. Knight (1997) – indicates that 

witnesses must give the impression of truthfulness. If, however, they appear to make too 

much of an effort in this regard they may be discredited, presumably because it 

suggests that the witness might have been coached. Alternatively, it may be that “slow 

and deliberate” testimony reflects witness efforts to take care not to contradict 

themselves. If one is viewed as too careful or dispassionate one‟s credibility is called 

into question. On the other hand, if one is too emotional one may be seen as being “over 

the top” and not believable. Once again, this points to the artificiality of the courtroom 

and the need to walk a tightrope. Within the context of an adversarial system this 

balancing act becomes even more challenging as lawyers may attempt to “trip up” the 

witness. Judge Atwood‟s reasons for judgment in R. v. Gibb (2005) seem to represent 

an appropriate balance: 

Mrs. Gibb, in my opinion, was a credible, articulate, intelligent woman who 
neither understated nor overstated the events and her reaction to them and that 
were the subject matter of the charges before the court. One cannot help but 
understand and sympathize with her frustrations and the disruption to her life. (R. 
v. Gibb, 2005, para. 63) 

In other cases, credibility appears linked to judicial perceptions of witness 

motivation and judicial efforts to “interpret” and seek rational explanations for human 

emotion, that is, what is reasonable in the circumstances. In R. v. Elidrissielawad (2002), 

Judge Fairgrieve begins by referring to the complainant as an “an intelligent and honest 

witness who bore the emotional scars that resulted from her relationship with Mr. 

Elidrissielawad” (R. v. Elidrissielawad, 2002, para. 19). The judge continues in this vein; 

in assessing the complainant‟s credibility, he appears to be seeking validation that 

allows him to account for her emotions and assess her as a credible witness. Similar to 
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cases discussed above, the judge views some of the witness‟s imprecision in testimony 

as adding to her veracity.  

To the extent that a court can accurately assess the character of a witness based 
on seeing her and listening to her for three days, the actions and motivations that 
the accused ascribed to her seemed completely inconsistent with the kind of 
person she appeared to be. I have no doubt that she loved the accused at one 
time, that she would not have married him otherwise, and that an intensity of 
emotion remains, notwithstanding the events she testified to... There was 
nothing, in my view, to suggest any malice on her part. Her allegations 
concerning the assaults charged against the accused were stated fairly without 
exaggeration or self-dramatization. She did not claim injuries of any significance. 
Ms. DeVries expressed uncertainty about many details, including confusion 
about particular dates and the precise chronology, explaining that there was a 
pattern of repetitive, similar conduct that was difficult, many months later, to 
recall with exact specificity. On one occasion after she had completed her 
testimony, when she located a hotel bill that indicated an error in her earlier 
evidence concerning the date of the second assault in December 2001, she 
brought it to the attention of the Crown and subjected herself to further cross-
examination, although testifying about such intimate matters as the breakdown of 
her marriage, her stupidity at having repeatedly been misled by the accused and 
her pregnancy and loss of her baby was obviously an ordeal for her. The 
evidence of Ms. DeVries did not sound pat or rehearsed or contrived, but sincere 
and genuine. More importantly, unlike the accused's testimony, it also explained 
their separations and the involvement of the police. (R. v. Elidrissielawad, 2002, 
para. 19) 

Judge Fairgrieve later reinforces this assessment, as he rejects the evidence of the 

accused. “Ms. DeVries is a rational intelligent woman, and I am convinced that she 

would not give up her marriage and throw her life into further upheaval without reason” 

(R. v. Elidrissielawad, 2002, para. 70). 

In other cases, demeanour and impressions had a negative effect on 

assessments of credibility. For example, in R. v. Stuart (2005) Judge Perras outright 

rejected the accused‟s evidence, stating that  

 [i]n giving his evidence, he was argumentative, evasive and at times glib and 
familiar. He admitted to lying to all three complainants about various aspects of 
his life. The accused had glib explanations for many of his calls to the 
complainants, and for the assaults. He did admit to spitting in the face of Tracey 
Marten's mother, but said that she spit first. (R. v. Stuart, 2005, para. 17) 

While it may be that inconsistency and imprecision can sometimes enhance credibility, 

evasiveness and impressions of a lack of sincerity which are sometimes viewed as 
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disrespect for the legal process appeared to have a substantial impact on the judge‟s 

assessment of the accused‟s credibility in this case.  

R. v. Lepore (2001a) provides an example of the apparent frustrations that a 

presiding judge can experience. In this lengthy case (60 days before judge alone, when 

there were only two counts of criminal harassment included in the indictment), Justice 

O‟Connor notes that the defence  

featured the most comprehensive, exhaustive, thorough and sometimes 
excessively protracted examinations, cross-examinations and re-examinations of 
all of the Crown's witnesses and many of those called by the Defence. While an 
observer could question the necessity for the trial of these charges to consume 
over 60 days, one must also comment that Mr. Lepore had the most vigourous of 
defences presented on his behalf. No stone was left unturned in his and his 
counsel's monumental efforts to undermine the credibility of the Crown's 
witnesses in order to create a reasonable doubt as to his guilt. (R. v. Lepore, 
2001a, para. 47) 

This discourse suggests that the “vigorous” and “monumental” efforts of defence to 

undermine the Crown‟s case worked against the accused, implying that these actions 

are not reasonable in the circumstances. Obviously, the role of defence is to put forth 

the best argument possible for the accused, but in this case it seems a different “line” 

was crossed. 

The judge goes on to evaluate the credibility of many of the 36 witnesses who 

testified, noting that because the Crown‟s case was entirely circumstantial, the case 

hinged on the credibility of the key witnesses in the case and the strength of the 

accused‟s alibi (R. v. Lepore, 2001a, para. 11). He says of the victim, following a lengthy 

discussion of the turbulent, “stormy,” and abusive relationship history between the 

complainant and accused prior to their separation: 

I found KG to be credible. Her testimony was largely consistent within itself and 
with that of the police officers with whom she had contact and with that of her 
sister and the D'Agostinos. She was cross-examined for in excess of six days. 
The inconsistencies revealed during this thorough exploration were few and 
minor. Although each incident of abuse may not have been proven beyond a 
reasonable doubt, the Crown was not required to meet the criminal standard 
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respecting these events. I accept the nature and tone of the relationship between 
her and Mr. Lepore was as she characterized it and not as he said it was. (R. v. 
Lepore, 2001a, para. 51) 

As shown in some of the above cases, some inconsistency can make testimony appear 

more veracious. In Lepore, however, Judge O‟Conner is equally clear that he does not 

accept the testimony of the accused noting: 

... An examination of his credibility leaves him sorely wanting. His fabrications 
were numerous and fanciful. His conjured explanations suggesting how certain of 
the incontrovertible evidence pointed to Andrena Misener [girlfriend of the 
accused at the time he was harassing his ex-girlfriend, KG] rather than himself 
as the culprit were tortured and bizarre. 

Some of his testimony that clearly lacked any semblance of truth included the 
concocted alibi defence, his denial that the hundreds of phone calls shown by 
the Sunquest phone records to have originated from his home phone (exhibits 3 
and 4) were made by him, his denial that he was the author of the lists of names, 
addresses and phone numbers of KG's friends and relatives, (exhibit 25), and his 
denial that he was in love with KG and desperately wished to reconcile with her 
in the Spring of 1998, thus providing motive for his harassing activity. (R. v. 
Lepore, 2001a, para. 70-71) 

Numerous references to the relentless presentation of information and cross-

examination of the Crown witnesses demonstrate the judge‟s irritation with the 

accused‟s outright refusal to take responsibility for any of the behaviours cited in this 

case. Although ultimately the offender is convicted because the Crown evidence 

demonstrates his alibi is “concocted,” thus calling into question his credibility and 

assisting the judge in finding the accused guilty beyond a reasonable doubt, it appears 

likely that the demeanour of both the offender and defence counsel may have 

contributed to the conviction. The judge‟s frequent references to the length of the case 

and the extraordinary number of witnesses called imply that the defence strategy was a 

“waste” of court time which suggests that these factors could not help but influence his 

decision.  

R. v. Meyerson (2000) also hinged on issues of credibility and Judge Perozak 

ultimately found the accused not guilty, despite the fact that there was specific evidence 
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that the accused had violated a court order. The primary factor in the decision was the 

judge‟s assessment that the complainant‟s evidence was “... in many material respects, 

vague and uncertain and fraught with unreasonable emotion” (R. v. Meyerson, 2000, 

para. 12). Judge Perozak goes on to specifically comment on her paranoia, inflexibility, 

and poor memory (R. v. Meyerson, 2000, para. 13-15), among other attributes, as 

grounds to discredit the complainant, stating that 

The credibility of the complainant also suffered from her failure to resort to the 
Superior Court for redress of her complaints of unauthorized communications. 

The fact that she is pursuing a further custody application against the accused in 
Superior Court leaves the impression of inappropriate motivation in involving the 
police to further benefit her position in the Superior Court (R. v. Meyerson, 2000, 
para. 16-17) 

The court finds the complainant‟s vague and uncertain nature, in combination with her 

overwrought emotions, unreasonable. The emotional aspects of being stalked, however, 

seem to be ignored. In addition, Judge Perozak characterizes the complainant‟s 

behaviour as bordering on paranoia, in the absence of any apparent diagnosis or 

supporting evidence, and he uses this depiction, in combination with her failure to 

produce substantiating notes or records, as grounds to further discredit the complainant. 

This characterization is somewhat ironic; it appears that the complainant is discredited 

because of her demeanour, attitude and emotion without consideration of the context of 

the criminal harassment. The construction of reasonable in this case contains gendered 

properties focusing on the emotional aspects of the complainant‟s behaviour – 

characteristics more likely to be associated with women than with men. The judge then 

goes on to examine the demeanour of the accused and the standard of proof:  

The accused's denial was supported, in general, by his evidence given in a 
proper and straightforward manner that appeared, to this court, reasonable and 
credible. Each and every one of his communications outside the communication 
book concerned the welfare of the children. 

While his evidence may NOT have satisfied a civil court, on the balance of 
probabilities, as to his compliance with the letter and spirit of that court's order, 
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this court is satisfied that his evidence constitutes a lawful excuse and raises a 
reasonable doubt that the Crown has proven the essential elements of the 
charges against him. (R. v. Meyerson, 2000, para. 25-26) 

Here we see how credibility is connected to demeanour and the manner in which 

evidence is delivered by the parties; further, the human processes of judicial 

interpretation in weighing these factors are also evident.  

The next case appears to employ a somewhat different approach. Unlike R. v. 

Meyerson (2000) above, where the complainant was emotional and unable to recall 

specific details, R. v. P.R.B. (1999) illustrates how factual, precise record-keeping is 

assessed and can support the interpretations of the plausibility of evidence. Judge 

Ayotte begins by noting that “[t]here can be a fine line between marital discord and 

criminal conduct” (R. v. P.R.B., 1999, para. 1), setting the stage for this challenging case 

which is somewhat of an exemplar in the criminal harassment case law involving former 

intimate partners. In his decision, his Honour characterizes the complainant using 

complimentary and positive language, and focusses on her “forthright way,” “impartiality” 

and attention to detail (R. v. P.R.B., 1999, para. 4). For example,  

Ms. L.B. ... had taken care to document most of the things to which she testified 
and where a record was missing, she gave a plausible explanation for that, one 
that was fair to the defendant ... She was, where possible, precise in her 
evidence and prepared to stand her ground... Her testimony, unlike that of her 
ex-husband, is free from any attempt to gratuitously add details whose only 
purpose can be to paint him as a bad parent or person. Rather she confirmed 
herself largely to a factual description of what had happened and its effect upon 
her. Even though his past conduct was relevant at least to the issue of whether 
her fears were reasonable, she not only did not dwell on it, she did not even 
mention it in her examination-in-chief. Instead she simply stated that her fear was 
based on the fact that Mr. P.R.B. was "unpredictable". It was only at the 
insistence of counsel on cross-examination that she defined unpredictable as 
"aggressive" and when pressed further, gave examples of his conduct during the 
marriage. Even then she began that description with "Well, it is not going to deal 
with the matters at hand but during our marriage there were several times where 
he was verbally abusive and then physically abusive and those were 
unpredictable times." In those answers and the way they were extracted from 
her, it was evident that Ms. L.B. was simply responding without exaggeration or 
oblique motive to the questions put to her. (R. v. P.R.B., 1999 para. 4) 
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Here, in the process of assessing veracity, reasonableness is equated with credibility, 

which is interesting given that responding to unusually stressful situations might logically 

result in some degree of unreasonableness. In fact, unreasonable responses in stressful 

situations could actually enhance credibility in some circumstances. This appears to be 

a double bind – as shown in Meyerson discussed above, what may be a response to a 

stressful situation was assessed as discrediting the complainant. In comparison, the 

victim in P.R.B. was evaluated quite differently as was the accused.  

The same cannot be said for P.R.B. His evidence is punctuated with words and 
phrases whose only purpose can have been to paint as unflattering a picture of 
his ex-wife as possible. Many of those gratuitous additions, not necessary to 
answer the question posed, revealed more about the witness than about the 
person he was trying to attack. (R. v. P.R.B., 1999, para. 6) 

Judge Ayotte goes on to state, following a series of examples of the accused‟s 

behaviours, that the latter‟s answers “had little real relevance to the matters at issue, 

they paint a picture of Ms. L.B. that is at odds with the woman I perceive her to be from 

her testimony” (R. v. P.R.B., 1999, para. 6). He then adds that although he has 

assessed credibility  

in the Crown‟s favour, that does not end the matter ... even if I give full value to 
the Crown's evidence, it may nonetheless fall short of proving the conduct 
prohibited by s. 264 beyond a reasonable doubt ... Without approving the things 
her client said in the transcripts of the voice-mail messages, ... [the defence 
lawyer] suggests that these are nothing more than the usual, and unfortunate, 
utterances of people caught in the turmoil of marriage breakdown. The problems 
they reveal ... belong in family, not criminal, court. (R. v. P.R.B., 1999, para. 10) 

Although the judge does not accept defence counsel‟s argument and enters a conviction 

for criminal harassment, it is telling that despite harassing behaviour that involved 

repeated following, phone calls and messages and threats (both overt and implicit), 

there is still some suggestion (albeit by defence counsel) that these behaviours should 

not be the subject of a criminal matter. In other words, the offender is not to blame 

because his behaviours are “reasonable” in the circumstances of marital breakdown. 

This is certainly contrary to the intentions of government in passing criminal harassment 
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legislation as discussed in Chapter 2. It seems that a certain balancing act is involved in 

evaluating reasonable behaviour in the context of a breakup. At what point does this 

behaviour become unreasonable and criminal? That is, what would a reasonable person 

operating with common sense be expected to do? And when the matter reaches the 

criminal sphere, the adversarial nature of the process is further emphasized, focussing 

on the distinctions between the Crown and defence arguments. 

Whose Fault is it? 

In some cases, judges appear to focus on the complainant‟s role in the harassing 

or abusive relationship. On occasion it appears that judges blame victims, while in other 

instances judges appear to have a realistic understanding of the difficulties faced by 

women in abusive relationships. A second aspect of the blame game occurs between 

the complainant and the accused when they point fingers at each other for the harassing 

activities. The following section examines the blame game and its impact on assessing 

credibility in the criminal harassment cases.  

In R. v. Chugh (2004) defence counsel argues that the victim is at fault and had 

she really been in an abusive relationship she would have left.173 These arguments are 

not accepted by Judge Lampkin who notes: 

Much has been made of the fact that the Complainant is such a highly educated 
woman, and yet did nothing to escape from an abusive relationship. I agree with 
the Crown that she gave reasonable explanations for her reluctance to leave. (R. 
v. Chugh, 2004, para. 41) 

Not only did the judge refuse to blame the victim despite defence counsel‟s efforts, he 

continues:  
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 Although beyond the scope of this discussion it is interesting to note that this is one of the few 
cases in the data set where culture is mentioned. Mrs. Chugh was an immigrant to Canada, 
and it was not until she made connections in the community and attended counselling that she 
understood the abuse she was experiencing was unacceptable. According to the judgment 
she would not have left the relationship were she still in India (R. v. Chugh, 2004, para. 30-
32). 
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I am satisfied that Ms. Chugh was "tormented, troubled, worried continually or 
chronically, plagued, bedeviled and badgered" during her two years with her 
husband in Canada, to the point where she was prepared to walk away from an 
abusive situation, and did so. I am satisfied that Mr. Chugh engaged in the 
conduct that caused the harassment. Although she believed that he would not kill 
her or the children as he had threatened, she believed reasonably that some 
harm would come to her if she remained in that relationship. If Mr. Chugh 
honestly did not observe what his demands, threats, minor assaults, constant 
quarrelling and insulting his wife was doing to his wife and his marriage, then he 
was wilfully blind to the situation.(R. v. Chugh, 2004, para. 58) 

It also appears that the testimony of other witnesses may be assessed differently 

from that provided by either the defendant or the complainant, especially when the 

former are perceived as being neutral or objective. For example, in R. v. Distaulo (2003) 

Judge Wright notes  

The evidence of Michael Bacon, however, was particularly helpful. He was with 
the parties. He did not overstate or embellish his evidence. He regarded himself 
as a friend of both the complainant and the defendant. He did not speak with 
animus about either the complainant or the defendant. On the contrary, he spoke 
well of both. He was a friend to both. He observed and reported well. He was a 
good historian of the events which transpired that evening. (R. v. Distaulo, 2003, 
para. 29) 

It is interesting to see how the language is positive and distinct from language used to 

describe both the defendant and complainant in the same case. In describing the 

relationship between the two former intimates, Judge Wright states  

The relationship between Adria Hoover and Nicholas Distaulo was long and 
often troubled, involving as it did police intervention at least twice, even before 
the present charges were laid. It is most regrettable that these young individuals 
have had to spend so much of their early developmental years embroiled in this 
kind of emotional conflict. The court has heard significant anecdotal evidence of 
recrimination and finger pointing. The court gained a sense that throughout this 
period of conflict, neither of these two young individuals was ever able to fully 
come to terms with the nature of their relationship. (R. v. Distaulo, 2003, para. 
26) 

The court has looked to evidence that either confirms or contradicts the evidence 
of the complainant and the defendant. The court has looked to evidence that is 
consistent with the probability of truth but is, in short, reliable. (R. v. Distaulo, 
2003, para. 27) 

He goes on to note that “[a]s might be expected, their evidence differs and in some 

respects very sharply” (R. v. Distaulo, 2003, para. 28). This case demonstrates the 

“blame game” in that it focuses on “recrimination and finger pointing“ (R. v. Distaulo, 
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2003, para. 26) yet it also hinges on the he said/she said phenomenon. The overlap 

between the contest between the complainant and accused and the blame game that 

also appears in the cases speaks to the fluidity of many of the concepts discussed in this 

chapter. In this particular case, the numerous discrepancies between the evidence of the 

two primary parties eventually led to an acquittal on the charge of criminal harassment.  

In addition to cases that emphasize how the accused and complainants blame 

each other for the behaviours in some cases, the judge appears to engage in discourse 

that implies the victim is at least partially at fault for the harassment. For example, in R. 

v. McLeod (2006), Judge Semenuk discusses the behaviour of the complainant in a 

rather disapproving and unflattering manner. Although he ultimately finds the accused 

guilty of criminal harassment, there are certainly elements of blaming that appear in the 

judgement. The judge begins with a comment that there is no evidence of a prior history 

of violence in the relationship “when the complainant left their apartment without any 

warning, or explanation to the accused” (R. v. McLeod, 2006, para. 89). The inference 

here is that the only “legitimate” reason a woman might leave a man without forewarning 

is because of a violent relationship. Judge Semenuk then goes on to infer that the victim 

was somehow responsible for the offender‟s behaviour because her breakup was 

immature and surreptitious.  

... I doubt very much whether the accused would have been as persistent as he 
was in trying to talk to the complainant if she had perhaps, left him a note, or 
otherwise told him, in a mature way, that their relationship was over, why it was 
over, that she didn't want to have any further contact with him, and that if he tried 
to contact her, or otherwise harass her, or her family, she would call the police. 
That didn't happen. Instead, the accused was left to wonder what had gone 
wrong. He didn't know whether their engagement was off, or whether she had 
just left the relationship temporarily, as she had done in the past. He wanted 
some answers, and she was determined not to give him any. (R. v. McLeod, 
2006, para. 90) 

Although McLeod is ultimately found guilty of criminal harassment, the above comments 

suggest that the judge accepts that the offender was not completely responsible for the 
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behaviour, in part, because the victim failed to “properly” disclose her reasons for ending 

the relationship. The implication is that the victim deserves some blame for the 

harassment, or in the alternative, her failure to adequately explain why she terminated 

the relationship minimizes the accused‟s responsibility.  

Credibility and the Interpretation of Reasonable Fear 

As shown above, interpreting what is reasonable under the circumstances is an 

important component in many of the criminal harassment cases. In addition to 

determining this aspect of reasonableness, section 264(1) of the Criminal Code requires 

that judges assess, using an objective standard, whether or not the victim‟s fear for 

his/her safety was reasonable.174 In one of the earliest criminal harassment cases which 

is cited frequently in subsequent case law, Judge Greco stated 

...however, even when applying the objective standard the state of mind of the 
victim himself or herself is of necessity a relevant factor to be weighed with all of 
the other evidence. (R. v. Lafreniere, 1994, para. 21) 

Upon determining that the victim‟s fear is subjectively reasonable, the court must then 

consider whether the fear was reasonable according to objective standards.  

 [i]n making this objective determination, i.e., in deciding whether the victim's 
professed fears were reasonable or not, all of the evidence is to be taken into 
account including the gender of the victim and the history and circumstances 
surrounding the relationship which existed or which had existed, if any, between 
the accused and the victim. As per Lavallee,

175
 it is legitimate to take gender into 

account due to the differences which recognizably exist between the size, the 
strength, and the socialization of women when compared to their male 
counterparts. (R. v. Lafreniere, 1994, para. 23) 
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 Notably, the reasonable fear requirement in the legislation was one of prominent feminist 
critiques of the proposed criminalization of harassment because of the gendered properties 
associated with the conceptions of reasonable (Cairns Way, 1994, 395). 

175
 R. v. Lavallee was the first Canadian case to successfully use Battered Women‟s Syndrome 
(BWS) as a defence for second degree murder. Angelique Lavallee was acquitted by a 
Manitoba jury at trial. The decision was overturned by the Manitoba Court of Appeal and a 
new trial was ordered, using the argument that the expert testimony of a psychiatrist who 
spoke to the pattern of behaviour exhibited by Lavallee that reflected a diagnoses of BWS 
should not have been permitted (R. v. Lavallee, 1988). The case was overturned by the 
Supreme Court of Canada and Lavallee‟s acquittal was restored (R. v. Lavallee, 1990).  
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Criminal cases with on-going custody disputes, in particular, seem to present a 

specific set of problems in assessing reasonable fear. For example, R. v. M.D.P. (2005) 

involves former intimates involved in a seemingly bitter custody battle; Mr. M.D.P. is 

charged with criminal harassment. In the process of assessing credibility Judge Warren 

states:  

Mr. M.D.P. gave long, rambling, repetitive answers both in direct examination 
and cross-examination. He was very emotional and often tearful. Ms. R.K.'s 
evidence in contrast was clear and detailed. She had made notes and kept a log 
of all Mr. M.D.P.'s calls with his daughter for a number of months prior to these 
allegations ... Both parties had a tendency to exaggerate their evidence. (R. v. 
M.D.P., 2005, para. 24) 

These comments seem to support the credibility of Ms. R.K.; Judge Warren, 

however, ultimately finds that despite the complainant‟s apparent trustworthiness, a 

conviction on the charge of criminal harassment is unfounded. In this case, the content 

of the complainant‟s testimony, that is the language she used, in combination with her 

demeanour, seem to work against her. The judge finds the behaviours of the accused 

are not enough to constitute reasonable objective fear, despite the fact that she 

acknowledges that Ms. R.K. may have been subjectively afraid. At trial, when describing 

her response to the third visit from police on consecutive nights,176 Ms. R.K. says  

I have to leave my apartment to run down the stairs to open the main door. I, in a 
stressful laugh, I was exasperated at that point. Another visit three nights in a 
row. I just looked at them and I said jokingly, I said you could at least bring me 
some wine if you want to come to my house and visit every night. (R. v. M.D.P., 
2005, para. 29) 

The defence lawyer‟s cross-examination emphasized Ms. R.K.‟s laughter in the 

situation, suggesting it indicated an absence of fear. Of course, this may be correct, but 

in context with other events in the case her laughter may signify something quite 

different. As noted by Pfeifer (1994), laughter can appear to be an inappropriate 

response, when it is actually a reaction to things that are unpleasant such as fear or grief 
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 Mr. M.D.P. had taken to repeatedly calling the police to report concerns regarding Ms. R.K.‟s 
care of their child and the child‟s safety. 
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(160). Further, others have argued that seemingly out-of-place laughter can actually be 

a release of nervous energy, especially in circumstances where one is fearful (Morreall, 

1982, 245-246). Part of the issue here is that judicial understandings of victims must 

connect the links between the complainant‟s veracity and how the judge interprets the 

complainant‟s fear, while applying an objective standard. Even though Judge Warren 

appears to assess Ms R.K.‟s statements as truthful, this does not presume the account 

will be interpreted as describing objective fear. Later in her testimony, Ms. R.K. states: 

I was very stressed out because of it all. I was trying to enjoy the rest of the 
spring break with my older daughter and in trying to facilitate these difficult phone 
calls, and then to have the police come three nights in a row, I was becoming 
more concerned that Mr. M.D.P. would try other means to find out about J.K.'s 
wellbeing, and I was -- I was worried he would come to my home. I was -- I could 
hear from the conversations that he was becoming more and more agitated. I 
was, for that few days period I was -- even after I was worried just taking my 
garbage out. I felt uncomfortable getting in and out of my car. I would always be, 
you know, double checking my shoulders during grocery shopping. It was not -- it 
was like walking on eggshells all the time. (R. v. M.D.P., 2005, para. 30) 

Yes, listening to Mr. M.D.P. and on those last few days on the conversations he 
was becoming more angry. He was -- the police kept reassuring him but Mr. 
M.D.P., it seemed like it was not easing his concerns and he was becoming more 
upset. I was afraid of running into Mr. M.D.P. because the only way I can 
describe it, it seemed like Mr. M.D.P. was not getting the response that he 
wanted from the Ministry or the police and he was, when I was living with him, 
would take matters onto himself and I was afraid [sic]. I was, I am afraid of him. 
(R. v. M.D.P., 2005, para. 31) 

An alternative interpretation of the tapes is provided to the complainant: 

It was put to Ms. R.K. in cross-examination that in the tapes played in court Mr. 
M.D.P. did not say anything threatening. She did not agree with this proposition, 
nor did she agree that his voice was not angry on the tapes. She described him 
on a number of occasions as ranting and raving. This testimony was patently at 
odds with the tenor of the tapes played in court which could be described as 
pleading, tearful and rambling but in no way aggressive, angry or threatening. I 
do not find them to be ranting and raving. (R. v. M.D.P., 2005, para. 32) 

Even though she acknowledges that a measure of threat can be heard in taped 

comments from the accused set out above, Judge Warren does not find that they 

constitute a threat as per the criminal harassment case law. It seems that the past 

experience of intimate violence in the relationship is dismissed when Her Honour 
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determines that based on the evidence presented, even though she believes there is a 

possibility of subjective fear, there is no evidence for objective fear.  

In a taped telephone conversation entered as evidence at trial, M.D.P. attempts 

to speak to one of his children, and says, “Unfortunately that's not happening so I'll have 

to send the police over there because when she calls all I hear was like somebody is 

hitting somebody and J.K. crying and the phone hang up” (R. v. M.D.P., 2005, para. 33). 

He goes on to say “So you can play all the games you want, the games will come to an 

end, they have to. So J.K., your dad is waiting on the phone for you. When your mom 

finishes torturing you, you can come back on the phone because little that you know this 

is torture to you” (R. v. M.D.P., 2005, para. 33). At minimum, these comments reflect an 

element of game-playing on the part of the accused; at worst, these behaviours may 

represent the accused‟s efforts to intimidate his estranged wife.  

For example, M.D.P. repeatedly reported to police that Ms. R.K. was abusing 

their child. The police considered the allegations unfounded, and further, the claims 

were not supported by the child. Instead, the accused‟s behaviours seem to reflect his 

emotion, anger and need for revenge against the complainant. In addition, the case 

includes evidence of a history of intimate violence (R. v. M.D.P., 2005, para. 14). The 

judge, however, appears to ignore the implicit and underlying messages in Mr. M.D.P‟s 

comments and instead suggests that the complainant‟s “story” is somehow not credible. 

In addition, the bitter context of the divorce and custody battle seems to be ignored. 

Varcoe and Irwin (2004) argue that “child custody and access processes provide 

opportunities for abusive partners to exert power and control over their partners and 

children” (78) and it seems possible this case may provide such an example. Of course, 

this case is also muddled by the troubled relationship and it is difficult to know with any 

degree of certainty which story is the more accurate. Assessing credibility in situations 
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like these is anything but certain. The kinds of difficulties judges face with regard to this 

aspect of decision-making are also evident in the next case.  

In R. v. Silva (2000), Judge Reinhardt acknowledged that when determining guilt 

in criminal harassment cases, “credibility and state of mind are central to deciding the 

case” (R. v. Silva, 2000, para. 14). He goes on to write:  

These are not easy issues on which to reach conclusions in any case. In this 
case they are especially vexing because of the ongoing benign interaction 
between Elizabeth and Antonio for almost all of this time period with respect to 
most of their parental duties. Elizabeth Silva is an articulate and intelligent 
person. (R. v. Silva, 2000, para. 14) 

As with many cases in the data set, the accused and complainant were separated in this 

instance, yet were required to have on-going contact because of custody issues. In fact, 

the judge specifically acknowledges that “It was clear to me that it was a series of 

unfortunate and rather ugly exchanges between two unhappy people who have been 

able to separate physically, but not emotionally” (R. v. Silva, 2000, para. 18).  

However, despite the judge‟s assessment of the complainant‟s intelligence, he 

ultimately finds the accused not guilty of criminal harassment. Although there is 

considerable evidence of unwanted contact, distinctions between necessary and 

unwanted contact are blurred. Further, the judge is not satisfied that the complainant‟s 

“concern” constitutes fear as intended in criminal harassment legislation: in part because 

she did not raise her concerns with police until August 1999 (the alleged harassment 

began in November 1998); and in part because she could not provide a lot of details, 

“she was not good on dates” and her testimony lacked precision (R. v. Silva, 2000, para. 

16).  

The below excerpt from Judge Reinhardt‟s decision hinges on what a reasonable 

person would do in the circumstances (e.g., change phone number, block calls). The 

complainant‟s concerns regarding the potential impact of the break-up on her 



 

 181 

relationship with her in-laws were not seen as explaining her lack of action and her 

overall behaviours failed to meet the criteria for reasonable fear.  

Mrs. Silva testified that her husband's anger made her concerned. She also 
stated that she was concerned to the point that she thought he might be "nuts" to 
use her words. Until the August 5th [1999] dispute over Ashley, Mrs. Silva had 
never called the police, either about "following by car" or late night phone calls. 
She had not raised any concerns about his mental fitness. She had never 
changed her phone number, or obtained a call block system on her phone. When 
asked about this, she stated that she had told her family doctor, who was 
counselling her with regard to the separation. She stated that "she was very 
stressed at the time and that was one of the concerns." She also stated that she 
did not want to go to the police for fear of hurting in-laws whom she loved. In 
weighing the impact on her of her husband's behaviour in cross-examination, her 
answers suggest that his conduct was simply one of a number of things in her life 
at the time that were causing her stress. From these surrounding circumstances, 
I am not able to find that the Crown has established beyond a reasonable doubt 
that the complainant was in fear. If I am wrong with respect to Element 4, for all 
of the above reasons I still cannot say that the Crown has established beyond a 
reasonable doubt that the fear testified to by the complainant was reasonable. 
(R. v. Silva, 2000, para. 24) 

In this case, it seems that the intelligence of the complainant hindered rather than 

assisted the Crown in establishing reasonable fear. Implicit in the above is the 

expectation that an intelligent person would have expressed her concerns earlier and 

been able to provide more detailed evidence and recollection of details and there is a 

sense that failing to do this called into question the evidence in terms of convicting the 

accused of criminal harassment.  

In contrast, in R. v. States (1997a, 1997b) Judge Steinberg examines the content 

of the accused‟s testimony, specifically noting the intelligence of the offender and 

speculating that even bright people can become confused when it comes to “affairs of 

the heart” (R. v. States, 1997a, para. 22). This case is close to home as the offender 

was a male Teaching Assistant177 of a female graduate student at Simon Fraser 

University (SFU). States attempted to initiate a romantic relationship with the 

complainant. There is evidence that the two had moved beyond a student/teacher 
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 This case is confusing in that it is unclear whether the accused was her TA or professor. The 
terms are used interchangeably throughout both the trial and sentencing hearing (R. v. States, 
1997a; R. v. States, 1997b).  
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relationship, but there is no evidence that the relationship ever extended beyond 

friendship. The scenario was also particularly challenging because the victim was 

studying in a highly specialized field and remaining at SFU meant that she had no 

choice but to continue to work with the accused, given his expertise in her chosen 

course of study. Over a six-month period, States continued to harass the victim by 

making persistent phone calls, sending her unsolicited emails, gifts, letters, and 

eventually locating her home and watching and besetting. Given the overwhelming 

evidence, the accused was convicted and given a 90 day intermittent prison sentence 

and a three-year probation order (R. v. States, 1997b, para. 26, 56). Judge Steinberg 

focuses on the offender as an intellectual in the below excerpt.  

The accused is obviously a very intelligent person. He is an expert in his field. It 
is a highly specialized field that is illustrated both in the new job offer that he now 
has and is confirmed by the fact that at Simon Fraser he was the only professor 
or only teacher there apparently capable of offering the courses that Ms. 
Schlieman had to take in her quest for a degree in Geographic Information 
Services. (R. v. States, 1997b, para. 8)  

Given the offender‟s intellectual capacity, the judge finds that States was more 

than capable of understanding the gravity of his actions and refuses to accept his efforts 

(and the arguments of defence counsel) to minimize his behaviour. Following an 

extensive review of the details of the harassing behaviours, Judge Steinberg focuses on 

the crux of this case:  

...It is true that there are no suggestions of any physical harm coming to the 
complainant. The real question here is whether or not it was objectively 
reasonable for the complainant to fear for her emotional and psychological 
safety. Included in emotional and psychological safety is the feeling that a person 
is able to set the boundaries beyond which others cannot intrude. (R. v. States, 
1997a, para. 64) 

One of the arguments put forth by defence counsel is that the complainant maintained 

some contact with the offender while she was still at student at SFU. The judge, 

however, quickly dismisses these arguments:  
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I heard evidence from the complainant and I accept the evidence that she had 
initially thought that if she could bear with it during her time at school and get 
through the course work satisfactorily and graduate that she would be able to put 
this contact behind her, that she would get out, off the hill, out into the world, 
maintain personal relationships with those of her choosing and be able to close 
the book on relationships that she had tried to prevent through silence and 
avoidance and by making overt complaints to the authorities. (R. v. States, 
1997a, para. 65) 

Judicial assessments of reasonable fear proved to be somewhat different when 

the witness was deemed to be emotional and less intelligent. In a somewhat unusual 

case between former intimates where the accused was the estranged wife of the 

complainant, the judge found the accused guilty of assault causing bodily harm, assault 

with a weapon and mischief, but she was acquitted of criminal harassment. Judge 

Beaman found the complainant to be “a man having a limited emotional range and very 

little insight into his own contributions to the family's problems” (R. v. C.G., 2002, para. 

18). Not atypical of criminal harassment decisions, the acquittal hinged on the fact that 

the judge did not find that the complainant‟s reactions to the behaviour met the criterion 

of reasonable fear. Although the complainant acknowledged that he was concerned 

about embarrassment and humiliation, this was not accepted as a valid reason for not 

telling anyone about his estranged wife‟s activities. In fact, the judge saw this reaction as 

exemplifying that the accused had greater concern for his reputation than for the safety 

of his children.  

From what I am able to determine, he did absolutely nothing about this fear. He 
told no friends or colleagues, it being too personal. He did not call the police or 
his lawyer. He apparently did not confront his wife about these threats, nor did he 
even contact his children to see if they were safe ... he appeared more 
concerned about the fact that C.G.(1) was blaming all the problems of their 
marriage on him and his attitude was, "If she can't handle it, she should give the 
kids to the C.A.S." He did not know which of the letters he read all or simply parts 
of. I would have thought that someone who was genuinely afraid for his 
children's lives would have read and re-read every line of every letter and even 
memorized the offending parts. He stated that he would frequently hang up on 
his son if he felt he did not want to speak to him any longer. He claims that he did 
not know how to deal with the situation. He was working long hours and had no 
time to think. (R. v. C.G., 2002, para. 17) 
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It appears that some allowances are made by judges when a victim is perceived 

as young and naive, provided that she also presents as candid and frightened. In R. v. 

Bhangal (2005) Dyer, J. comments,  

With respect to Ms. Howe, she is 21 years of age. She is young, and I do think 
somewhat naïve. Generally she seemed to have a poor recall of dates. However, 
I would not expect her to have an accurate recall of all dates, where the conduct 
she says she was dealing with took place over quite a number of months. She 
candidly admitted that she could not recall exact times and dates and said once 
that a police officer had suggested she should record dates and events in a diary 
or in writing, and she said she had wished that she had done so. As well, I would 
not expect her to recall details of events, which at the time or later were not likely 
significant or material to her.  

As to her demeanour, she often spoke in a low voice and appeared to slouch in 
the witness box, particularly as her cross-examination proceeded. She said 
several times in the witness box she was scared of the accused, who of course 
during this trial faced her as she gave her evidence ... as he was entitled to do. 
(R. v. Bhangal, 2005, para. 32-33) 

In this particular case, the complainant was not expected to have a precise recall 

of the events despite the fact that the police suggested she keep notes regarding the 

actions of the offender. This is certainly contrary to some of the cases discussed above 

– for example, R. v. Silva (2000), in which the complainant‟s fear was questioned, and 

ultimately dismissed, because she waited to contact the police and failed to provide 

enough evidence supporting her claims once the charges were laid. In contrast, the 

emphasis on the quiet voice and slouched posture of the complainant in R. v. Bhangal 

(2005) appears to be seen as evidence of fear, perhaps in part because Ms. Howe was 

characterized as naive and youthful, rather than as intelligent as was the case with Mrs. 

Silva.  

These discussions emphasize the complexities of interpreting reasonableness 

and – as noted extensively by Grant et al. (2003) – the role of context in assessing 

credibility and veracity in what are often stressful and frightening situations. The 

emotional aspects of the end of relationships are apparent throughout the cases and 

individuals respond to these situations in a variety of ways.  
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This chapter examined the role of credibility in the criminal harassment 

decisions. As noted at the outset, assessing credibility is not an exact science, and the 

cases discussed here certainly support this observation. The cases demonstrate how 

judicial processes in decision-making are influenced by a variety of factors including 

context and the specific content of testimony before the court. Issues of veracity 

sometimes focus on the contest between the accused and complainant that can 

manifest in judicial interpretations of „he said/she said‟ and a blaming game. At other 

times, a judge is faced with assessing which story makes more sense, that is, which 

story is more reasonable in the circumstances. Credibility is just the first step; the judge 

then proceeds to decide whether there is sufficient evidence to prove the accused guilty 

beyond a reasonable doubt.  

Occasionally, judges may also engage in discourse that blames the victim for the 

criminal harassment. Issues of emotion and demeanour further complicate the decision-

making processes and assumptions about how a reasonable person might behave in the 

circumstances are raised in criminal harassment cases. Additional hurdles involve 

judicial assessments of subjective versus objective fear required under section 264(1) of 

the Criminal Code which can be clouded by certain assumptions that victims should 

respond to stressful situations in specific (and reasonable) ways. The problem is that 

those in stressful situations may not respond in reasonable ways despite judicial 

expectations to the contrary. In addition, the contexts in which behaviours occur are 

critically important in evaluating credibility. Assessing credibility is most certainly a 

human process in many ways comparable to the sentencing process. The next chapter 

examines judicial decision-making at the sentencing stage of the criminal harassment 

cases. 
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CHAPTER SEVEN: THE ROLE OF EXPERTS (OR NOT) 
IN SENTENCES FOR CRIMINAL HARASSMENT  

There are many methods for predicting the future. For example, you can read 
horoscopes, tea leaves, tarot cards, or crystal balls. Collectively, these 

methods are known as "nutty methods." Or you can put well-researched facts 
into sophisticated computer models, more commonly referred to as "a complete 

waste of time.”  

(Adams, 1997, 3)
178

  

The expertise of the psy professions can be used by the judge or judge and jury 

in deciding whether an accused has the mental capacity to commit an offence or by a 

judge at the sentencing hearing. Only nine of the 526 decisions included in this study, 

expressly referred to expert witnesses who appeared before a trial judge,179 all but one 

of whom were members of the psy professions. This surprised me because early 

reviews of the criminal harassment literature, located a myriad of articles and texts that 

focus on the psychology of stalking behaviour, and include classification schemes and 

typologies that often described stalking behaviours as being associated with various 

forms of mental incapacity (see Chapter 2). When psy experts are introduced at trial on 

issues surrounding the accused‟s mental state, to assist in determining whether an 

accused is fit to stand trial or if s/he should be found not guilty on account of mental 

disorder, the expert usually appears in person. These experts may also appear in 

person at sentencing although this is a less common occurrence. During the sentencing 

phase psy expertise might appear in the form of a letter or a report, and sometimes 
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 Scott Adams is the creator of the comic strip Dilbert. This quote is taken from The Dilbert 
Future: Thriving on Stupidity in the 21st Century (1997). 
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 Some cases were appeal judgments that referenced trial decisions including information from 
an expert witness or expert report.  

http://thinkexist.com/quotation/there_are_many_methods_for_predicting_the_future/11983.html
http://thinkexist.com/quotation/there_are_many_methods_for_predicting_the_future/11983.html
http://thinkexist.com/quotation/there_are_many_methods_for_predicting_the_future/11983.html
http://thinkexist.com/quotation/there_are_many_methods_for_predicting_the_future/11983.html
http://thinkexist.com/quotation/there_are_many_methods_for_predicting_the_future/11983.html
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through a pre-sentence report prepared by a third party such as a probation officer, 

which may include additional reports from psy experts.  

Almost 40% (207 of 526) of the cases examined in this dissertation were either 

sentencing decisions (125, 23.7%) or appeal cases (82, 15.6%) that involved 

sentencing.180 A total of 58 cases involved the use of psy expertise in sentencing, some 

through expert reports and others indirectly through probation reports.  

Hogarth‟s seminal work, Sentencing as a Human Process (1971), written long 

before the below sentencing law was codified, examines the apparent sentencing 

disparity between judges, using in-depth interviews with Ontario magistrates. In his 

efforts to better understand sentencing processes, he takes into account the legal, social 

and situational constraints placed on judges in combination with the personality factors 

that further influence judicial decision-making (15-23). While the details regarding 

Hogarth‟s findings are well beyond the scope of this dissertation, it is clear that his text, 

Sentencing is a Human Process, is aptly named: 

...sentencing is a dynamic process in which the facts of the cases, the 
constraints arising out of the law and the social system, and other 
features of the external world are interpreted, assimilated, and made 
sense of in ways compatible with the attitudes of the magistrates 
concerned. (Hogarth, 1971, 382) 

Although the present study is limited to an analysis and discussion of official 

records of judicial decisions, rather than interviews with the judges themselves to get a 

glimpse into their personal rationales in the sentences they impose, the case law still 

provides evidence of the human processes involved in this stage of the legal system. As 

was the case in Chapter 6, which showed some of the complex issues involved in 

judicial decision-making, the data used in this chapter also support the notion that 
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 Some of the case examples provided in this chapter are from an additional 18 cases that 
involved dangerous offender applications (4, 0.7%) and judicial interim release applications 
(14, 2.6%). 
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sentencing decisions involve a multifaceted set of factors. In this chapter, I present some 

of themes that emerged in the sentencing of criminal harassment cases focussing on the 

discourse of risk and future dangerousness181 and its relationship to sentencing 

expectations in the context of the contradictory sentencing objectives and principles set 

out in the Criminal Code.  

Once an accused is convicted or pleads guilty at trial, the case proceeds to a 

sentencing hearing. In passing sentence, judges are obligated to ensure that the 

sentence imposed is “proportionate to the gravity of the offence and the degree of 

responsibility of the offender” (section 718.1 of the Criminal Code). The purpose and 

objectives of sentencing are set out in Section 718 of the Code:  

The fundamental purpose of sentencing is to contribute, along with crime 
prevention initiatives, to respect for the law and the maintenance of a just, 
peaceful and safe society by imposing just sanctions that have one or 
more of the following objectives: 

(a)  to denounce unlawful conduct; 

(b) to deter the offender and other persons from committing offences; 

(c)  to separate offenders from society, where necessary; 

(d)  to assist in rehabilitating offenders; 

(e)  to provide reparations for harm done to victims or to the community; 
and 

(f)  to promote a sense of responsibility in offenders, and 
acknowledgment of the harm done to victims and to the community. 

 

In addition, under Section 718.2 of the Criminal Code, judges consider a host of 

aggravating and mitigating factors in their efforts to uphold the objectives and principles 

of sentencing. Relevant to criminal harassment is the additional fact that breaching any 

of a number of different restraining orders or conditions is an aggravating factor when 

being sentenced for criminal harassment (section 264(4)). Ruby et al. (2008, 24) 

acknowledge the competing interests and conflicting goals that are inherent in the above 
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 See Chapter 3 for background regarding risk assessment and future dangerousness.  
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requirements and how judges must “weigh and balance the competing principles in 

determining an appropriate sentence.” 

Based on the Criminal Code‟s sentencing principles and objectives, at a 

minimum, judges must consider the protection of the complainant, and sometimes the 

community, from future harassing behaviours. This is especially important given current 

knowledge that criminal harassment may escalate to violence over time, particularly 

when former intimates are involved. Accordingly, it seems reasonable for sentencing 

judges to seek expert assistance to assist them in determining the likelihood of future 

violent behaviour. Nevertheless, questions materialize regarding who should be qualified 

as an expert and which predictive tools are the most informative. In the criminal 

harassment decisions, judges draw on psy evidence and recommendations with some 

frequency, even though judges also question the ability of the psy professions to predict 

future behaviour.  

This chapter begins with a discussion of the expertise of psy professionals and 

their ability to predict dangerous behaviour through the various labels they apply to their 

subjects. I then consider the function of threat assessments in criminal harassment 

sentencing decisions and the corresponding judicial discourse on risk. The criminal 

harassment cases offer a useful tool to illustrate how judicial interpretations of an 

offender‟s threat fit within the construction of risk, including discussions of sentencing 

principles and the role of public and victim safety in sentencing. In addition, debates 

surface regarding the relative efficacy of clinical assessments of risk and structured 

clinical assessments that include actuarial tools.  
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Psychiatry as “a house of cards” 

Seen from a critical perspective, psychiatry may be described as “a house of 

cards, held up by nothing more, or less, than mass belief in the truth of its principles and 

the goodness of its practices” (Szasz, 1990, 557). If this characterization is true, “then 

psychiatry is a religion, not a science, a system of social controls, not a system of 

treating illness” (Szasz, 1990, 557). While the psy professions have managed to 

maintain respectability by claiming to adhere to positivist scientific methods (Ussher, 

1991, 101), there is little agreement over “the cause, the course and the consequent 

treatment for any sort of madness” (Ussher, 1991, 103, emphasis in original). Although 

the psy professions have engaged in a campaign to convince the public that they have 

discovered the physiological causes of diseases such as mania, depression, 

schizophrenia, panic, and obsessive compulsive disorders, causes rooted in biology and 

independent of human perceptions and labelling strategies (Leifer, 1990, 255), it is 

apparent that these assessments have not been consistently accepted or applied in the 

case law or even within the psy professions.  

Some of the critiques regarding psy diagnosis and predictions come from within 

the profession itself. Even individuals touted as highly qualified in the realm of psy 

diagnosis concede that there are problems associated with diagnostic processes 

including the imprecise nature of the “scientific” principles applied. For example, in a 

hearing to determine the accused‟s criminal responsibility, Judge Moen observed that 

“Dr. Weston [forensic psychiatrist] ... explained that the classification and diagnosis of 

psychiatric disease is still something with which many psychiatrists disagree” (R. v. 

Mousseau, 2002c, para. 299).  

These sentiments are supported in the sentencing decision of Bulmer (1998), 

where Judge Budzinski summarizes the testimony of Dr. Choy, forensic psychiatrist, 
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who is reported to have “studied and compared risk assessments based on the actuarial 

model versus those achieved by clinical examinations” (R. v. Bulmer, 1998, para. 10).  

In short, Doctor Choy testified that: 1) A psychiatric clinical analysis to predict 
violence had the same error rate as an informed layperson, or a group of 
laypersons. Studies show that the predictability of such cases is no better than 
chance. (One wonders whether, in this context, any psychiatric evidence of risk 
is capable of supporting the use of experts. It certainly tests the expert evidence 
rules of admissibility.)  

2) He testified that actuarial assessments are better predictors. He testified that 
an actuarial assessment consists of a careful and detailed analysis of the 
subject's antecedents, including juvenile history, any use of drugs, all psychiatric 
interventions, all encounters with the authorities or justice system (whether or not 
charges had been laid or dismissed are not considerations to eliminate 
information for the purpose of the assessment). A number of other qualifiers are 
also evaluated by the tester and rated on a scale. The profile of these ratings is 
then compared using actuarial models with a sample population of offenders or 
persons who have been treated by psychiatrist. (R. v. Bulmer, 1998, para. 11-12) 

Judge Budzinski provides an alarming (or perhaps accurate) characterization of the 

value of psychiatric analyses and also questions, albeit parenthetically, the rules of 

admissibility in relation to expert testimony based on Choy‟s assessment.182 In addition, 

one cannot ignore the considerable critique regarding the accuracy of actuarial 

assessment in the prediction of future behaviour (Faubert, 2003; Feeley & Simon, 1994; 

Harcourt, 2007; Menzies, Webster, & Sepejak, 1985; Simon, 2005). 

These issues become even more complicated when the case involves reports 

from numerous experts. R. v. J.G.T. (2000a)183 provides a useful example of how five 

different experts lack agreement when diagnosing the same individual in a dangerous 

offender hearing.  

The experts did not entirely agree on J.G.T.'s diagnosis. However, of the five 
mental health experts called to give evidence, only Dr. Hashman [a psychiatrist] 
diagnosed J.G.T. as something other than a psychopath. Instead, Dr. Hashman 
said that J.G.T. suffers from a mixed personality disorder. He explained that he 
did not administer the PCL-R to J.G.T.. Rather, he chose to use more 
standardized diagnostic labels from the DSM. Psychopathy, according to Dr. 
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 Additional comments regarding Choy‟s testimony are discussed below. 
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 This case is an application under section 752.1 of the Criminal Code for an order for remand 
for assessment (R. v. J.G.T., 2000a, para. 1). The application is granted. 
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Hashman, is "just another paradigm". When asked whether his diagnosis 
indicates that J.G.T. is not a psychopath, he replied "not at all". Dr. Nesca [a 
psychologist] also testified that psychopathy and anti-social, borderline, 
narcissistic, paranoid type personality disorders are really the same thing. This 
testimony, together with my evaluation of the various opinions and my 
consequential findings, makes it unnecessary for me to make a finding that 
J.G.T. is a psychopath for the purpose of evaluating his treatment prospects. (R. 
v. J.G.T., 2000b, para. 241) 

It is no wonder that risk is a paradox when there is no evidence of expert consensus in 

assessing individuals, and when the assessment process is complicated by the 

constraints of an adversarial system in which experts are hired by and represent one 

side or the other.  

Despite the fact that only a small number of cases included psy expertise, there 

were many in which judges used psy language in their descriptions of the behaviours, 

sometimes even using diagnostic terms that reflect the psy typologies found in the 

literature. For example, as noted in Chapter 2, stalkers are often categorized as 

obsessionals, further broken down into simple obsessional and love obsessional; others 

are classified as erotomaniac. Variations of these terms appear in the cases which led to 

new questions about judicial uses (or non-uses) of psy expertise in the cases. The often 

contradictory and sometimes confusing discourse presented in the decisions may speak 

to the problems associated with psy “expertise” and the role of judicial discretion, and/or 

it may be a reflection of confounding factors including attitudes about intimate partner 

violence and understandings of the potential for escalating violent behaviours.  

There appears to be an assumption amongst the judiciary, likely based on 

common sense interpretation and media constructions of criminal harassment, that 

stalking behaviours are often linked to an inability to let go of a relationship; to feelings of 

obsession or jealousy; or to a sense of vengeance because people feel they have been 

humiliated or have experienced injustice, or what has been recently termed “post-
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traumatic embitterment disorder.”184 Themes relating to these characterizations of 

criminal harassment appeared in many of the decisions, as discussed below. Before 

turning attention to the specifics of the decisions, a discussion of psy definitions of the 

types of disorders that appear in the criminal harassment decisions is required to set the 

stage for understanding some of the psy discourse engaged in by the judges.  

Psy Expert Definitions  

Although a myriad of psy ailments appear to exist there are a number of common 

themes that emerge in the classifications of personality disorders. When applied within 

the cases, these classifications are consistently ambiguous, uncertain and imprecise; 

there is considerable disagreement between professionals regarding diagnosis; and the 

diagnosis is often presented in such a way that it emphasizes how it will influence future 

dangerous behaviour. Furthermore, the diagnoses, despite the lack of certainty, are 

presented in the decisions to reduce offender responsibility. When psy expert evidence 

is enlisted, most often the accused is diagnosed with some form of personality disorder 

which is used to explain his behaviour (for example, an inability to let go of a relationship 

after it ends, or a lack of understanding or insight into or remorse for his/her actions). 

Even though Dana Becker (1997; 2000) argues that borderline personality disorder and 

more recently post-traumatic stress disorder (PTSD) are increasingly and 

disproportionately applied to women, these diagnoses were not applied to women in the 

criminal harassment cases.185 Moreover, it appears that some feminist therapists have 

attempted to “redefine BPD [borderline personality disorder] as a form of PTSD” 
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 Post Traumatic Embitterment Disorder has been proposed as a new category of mental 
disorder for inclusion in the forthcoming fifth revision of the Diagnostic and Statistical Manual 
of Mental Disorders. The disorder is characterized as a prolonged feeling of embitterment that 
occurs following a negative life experience such as separation or divorce. It differs from post 
traumatic stress disorder because the event that causes the condition is neither life 
threatening or fear provoking (Dvir, 2007). 
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 This may reflect the fact that the criminal harassment cases rarely involved female offenders. 
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(Becker, 2000, 422) and many have noted the indisputable overlap between the two 

diagnoses (Becker, 2000; Bondi & Burman, 2001; Burstow, 2005).186 

Citing from the forensic psychiatric report of Dr. Klassen used in the dangerous 

offender application in R. v. Browne (2001), Judge Otter describes borderline personality 

disorder: 

...Individuals with a borderline personality disorder evidence a pervasive pattern 
of instability of interpersonal relationships, self-image, and affect, as well as 
marked impulsivity [...]. 

Individuals with a borderline personality disorder are, above all, very sensitive to 
environmental circumstances, and in particular they experience intense 
abandonment fears and inappropriate anger in response to same, even when 
faced with realistic time limited separation, or when there are unavoidable 
changes in plans. These abandonment fears are related to an intolerance of 
being alone and a need to have other people with them. (R. v. Browne, 2001, 
para. 24-25) 

Here, experts emphasize the inappropriate responses to change and abandonment and 

patterns of impulsivity.  

In contrast, diagnoses of antisocial personality disorder accentuate deceit, 

aggression and lack of remorse as indicated by Judge Otter below (again citing from Dr. 

Klassen‟s forensic report provided at the hearing): 

Individuals with an antisocial personality disorder will evidence a pervasive 
pattern of disregard for and violation of the rights of others, as indicated by some 
or all of a failure to conform to social norms with respect to lawful behaviours, 
deceitfulness as indicated by lying or conning others for profit of [sic] pleasure, 
impulsivity or a failure to plan ahead, irritability and aggressiveness, disregard for 
the safety of self or others, irresponsibility financially or at work, and a lack of 
remorse as indicated by being indifferent to or rationalizing having hurt, 
mistreated, or stolen from another. (R. v. Browne, 2001, para. 26) 

Although I anticipated that I would be able to extrapolate psy diagnoses, given the 

nature of the cases and the information presented, I found a blurring of definitions, and a 

lack of precision and consensus, in psy expert efforts to identify the applicable 
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 Becker‟s (1997) text, Through the Looking Glass: Women and Borderline Personality 
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from witchcraft to hysteria to BPD.  



 

 195 

personality disorder. Instead, the more prominent theme that emerged is a catchall of 

symptoms: psy experts impute to individuals a profile that incorporates a blending of 

disorders without distinguishing them. In addition to discussions of borderline and anti-

social personality disorders, diagnoses that include histrionics, narcissism, compulsion, 

impression management and malingering187 appear in the cases with few distinctions 

identified between the various disorders. For example, in R. v. Barnes (2006), Judge 

Cioni cites the following assessment of the offender provided in Dr. George Duska‟s 

forensic report.  

...Psychological testing has shown a high level of defensiveness and positive 
impression management. People with his scores are characterized by a high 
degree of defensiveness, and low self-revealing inclinations and positive 
impression management. Mr. Barnes yielded high scores on scales related to 
histrionic, narcissistic, anti-social and compulsive personality traits. People with 
similar profiles are noted to be quite self-centred and require constant praise and 
attention. They have excessive entitlement and expectations and can exploit 
people and manipulate them with an air of superiority. Although they can be 
momentarily charming, they have deficient social consciousness and think of 
themselves. They show a social indifference and are likely to disregard social 
constraints. They may live on the edge of the law or flaunt it, as they believe they 
are above it. People with similar profiles can also show degrees of deceit and 
petty vindictiveness toward those they hold responsible for their annoyances in 
the absence of clear, externally imposed behavioural constraints...  

... he meets the criteria for narcissistic personality disorder. Persons with this trait 
present with a pattern of grandiose sense of self-importance, a sense of 
entitlement, interpersonally exploited and as lacking empathy for others. 
Personality traits are characteristic ways of interacting with one's environment. 
When these are maladapted and inflexible and cause social or occupational 
dysfunction, then personality disorders are said to exist. The course of the 
personality disorder may be adversely affected by psycho-social stress, an 
unstructured living situation, alcohol or substance abuse, and non-compliance 
with psychiatric and psychological treatment. (R. v. Barnes, 2006, para. 50)  
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 Although not considered a personality disorder, malingering refers to the “intentional 
production of false or grossly exaggerated physical or psychological symptoms motivated by 
external incentives” (Vitacco, 2008, 39) such as avoiding criminal prosecution (Larrabee, 
2003, 410). Rogers (2008a) provides a comprehensive edited volume dedicated to the clinical 
assessment of deception and malingering which includes a chapter that examines detection 
strategies (Rogers, 2008b). See also, Rogers & Bender (2003); Rogers, Vitacco, & Kurus 
(2010); Vitacco, Jackson, Rogers, Neumann, Miller, & Gabel (2008); and Vitacco, Rogers, 
Gabel, & Munizza, (2007). 
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In R. v. Browne (2001), Dr. Klassen [a forensic psychiatrist] uses similar language yet 

describing borderline personality disorder rather than narcissistic personality disorder as 

the above case.  

I believe that the core of this individual's personality dysfunction falls within the 
borderline personality disorder realm. However, this gentleman also has some 
histrionic, some narcissistic, and some antisocial personality features in 
evidence. (as cited in R. v. Browne, 2001, para. 25) 

Perhaps psychiatric diagnoses are by nature ambiguous. The vague and overlapping 

aspects of the disorders and their accompanying definitions, coupled with imprecise 

application and a lack of concrete and specific links to the offender characteristics and 

behaviours, may encourage the finding of two or three diagnoses from a list of 

possibilities. It seems that more often than not the diagnosis tends to fall under the 

general umbrella or rubric of personality disorder, leading to a whole series of potential 

consequences for the offender, sometimes including prognosis for treatment and often 

involving risk assessments and predictions for future dangerous behaviours. All of these 

factors become important in the criminal harassment cases with regard to sentencing.  

As noted in the above case, R. v. Barnes (2006), the expert finds that the 

offender meets the criteria for narcissistic personality disorder and proceeds to offer a 

definition of the disorder. Missing from the case, however, is specific information that 

demonstrates why this particular offender meets the criteria for this specific disorder 

other than reliance on “Psychological testing [that] has shown a high level of 

defensiveness and positive impression management...[and] ...Mr. Barnes yielded high 

scores on scales related to histrionic, narcissistic, anti-social and compulsive personality 

trait” (para. 50). The experts seem willing to state that the individual is suffering from a 

mental illness, even if they are unable to pinpoint the illness with certainty. These 

discussions provide evidence of the imprecise nature of assessments made by the psy 

professions, despite their many references to the various diagnostic tools employed.  
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Although the majority of cases did not include expert opinions as an explicit part 

of the record, in those cases that do reference expert reports, the determinative power of 

a psy diagnosis is most evident. R. v. Browne (2001) is an exemplar in this regard. This 

case involved an effort to have Browne diagnosed with borderline personality disorder 

and psychopathy, and declared a dangerous offender, based on his extensive criminal 

history which included “[t]wenty-five … convictions aris[ing] in the context of intimate 

domestic relationships involving six separate female partners” (R. v. Browne, 2001, 

para. 19). The judge ultimately declared Browne a long-term offender rather than a 

dangerous offender, and sentenced him to a ten-year community supervision order 

following his sentence of incarceration. The psychiatric evidence to support the claim 

that Browne was a danger was extensive. There was, however, disagreement between 

the experts regarding Browne‟s ability to be managed in the community. As Judge Otter 

observes:  

Dr. Gojer [forensic psychiatrist] and Dr. Wright [forensic psychologist] concur with 
Dr. Klassen [forensic psychiatrist] that the appropriate diagnosis for Mr. Browne 
is one of borderline personality disorder. Dr. Gojer agrees that Mr. Browne has 
many antisocial traits that would meet the criteria for antisocial personality 
disorder, with the reservation that the absence of a true conduct disorder prior to 
the age of 15 years precludes a fully viable diagnosis. Aspects of such a 
diagnosis include a history of violent and non-violent criminal offences, 
impulsivity, disregard for the safety of others, and, at times, minimization and a 
lack of remorse.  

Mr. Browne's antisocial behaviour has been amply manifested in the last ten 
years in the context of his relationship with female partners. He has exhibited an 
inability to tolerate separation from these female partners. This intolerance has 
expressed itself in the form of verbal threats and physical assaults, harassment 
and in his relationship with Lorraine Ruznisky, a substantial degree of violence 
resulting in extensive physical injuries and emotional trauma to the victim. Drs. 
Klassen and Gojer agree that Mr. Browne clearly meets the criteria for a 
diagnosis of alcohol abuse disorder. There is some evidence of use of marijuana 
and cocaine but not enough to conclude a broader finding of substance abuse 
disorder. Individuals like Mr. Browne who use illegal drugs and alcohol to cope 
with stress and personal difficulties find difficulty in fulfilling obligations (such as 
employment) and an exacerbation of interpersonal problems. (R. v. Browne, 
2001, para. 27-28) 
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It seems that the diagnoses of borderline personality disorder and alcohol abuse 

disorder, in combination with the possibility of antisocial personality disorder, are used to 

explain the behaviour. As will be witnessed below, these diagnoses are then mobilized 

to assess risk and community safety.  

The psy diagnoses put forth by the experts not only lack precision but they are 

also missing elements of specificity. For example, in R. v. Iannuzzi (2005,) Judge 

Reinhardt cites the psychiatric report noting that: 

 [a]lthough Mr. Iannuzzi does not suffer from a major mental illness, Dr. Siu finds 
that Mr. Iannuzzi does suffer from a "personality disorder not otherwise specified" 
which is characterized by traits of antisocial personality disorder and narcissistic 
personality disorder. He also finds Mr. Iannuzzi to meet "criteria for an alcohol 
abuse disorder." (R. v. Iannuzzi, 2005, para. 33) 

Similarly, in R. v. Basha (2002b), Dr. Sayeed‟s psychiatric report describes Mr. Basha as 

being either a paranoid schizophrenic or having bipolar disorder (para. 8). He then goes 

on to note:  

...Mr. Basha has a long history of being inappropriately involved with people and 
of being very intrusive with no regards to boundaries in relationships. In the past 
he has had problems with nurses when he was in the hospital and tried to 
contact them outside the hospital. He also has a history of substance abuse 
though he denies using any street drugs in the last several years. (R. v. Basha, 
2002b, para. 9) 

On the other hand, Dr. Ladha‟s psychiatric report presents substantially different and 

contradictory information regarding his experiences with Mr. Basha:  

On clinical examination at admission Mr. Basha was overly talkative. He was 
energetic. He felt very happy and he was grandiose. These are symptoms of 
Manic Bipolar Disorder (Manic Depressive Illness). There was no evidence of 
hallucinations or delusions. He was orientated to time, place and person and his 
memory appeared to be intact. (R. v. Basha, 2002b, para. 10) 

As is often the case when experts are involved, as discussed above, this 

information is then used to assess risk and to determine an appropriate sentence. The 

diagnosis of “personality disorder” appears to serve as a catch-all and is used when the 

accused‟s behaviour does not fit more specific definitions or diagnoses. The 
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troublesome nature of overlapping criteria and sometimes vague symptoms perpetuate 

concerns regarding the ability of experts to predict dangerousness or assess future risk. 

Further, the lack of consistency in diagnosis suggests that both the Crown and defence 

attorneys must seek out the “right” expert, that is, the person who will make the best 

argument to support their case, thereby reinforcing the adversarial roles occupied by the 

psy professionals in the cases. These possibilities are even more disconcerting when we 

see the judiciary using psy language in the absence of psy diagnoses.188  

Tea leaves, Tarot Cards and Crystal Balls: Predicting the Future 

Formerly, when religion was strong and science weak, men mistook magic for 
medicine; now, when science is strong and religion weak, men mistake 

medicine for magic. 

 (Thomas Szasz) 

As discussed above, definitions of, and responses to, risk and future 

dangerousness are problematic and fraught with inconsistencies, even within the psy 

professions. These issues are symptomatic of the broader issues relating to the 

construction of risk. Inherent in the “art” of assessing risk is the overriding mandate to 

predict the future. The ability of the psy professions to accurately diagnose and 

understand potential threats and to predict the future appears questionable at best. 

Further, the cases show considerable disagreement regarding expert abilities to 

calculate and manage risk. The sentencing decisions also demonstrate that judges can 

be influenced when offenders lack remorse and insight into their actions, or when they 

refuse to take responsibility for their behaviours. Examples of such cases are provided in 

the discussion below.  
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 Although given some of the above discussion, judicial “common sense” may be at least as 
accurate as the diagnoses set out by the psy professionals. 
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The application to declare Browne a dangerous offender discussed above 

provides a useful example of expert disagreement regarding the management of risk. 

Browne was ultimately declared a long term offender; however, there was considerable 

divergence in the psy opinions put forth by the three doctors presenting expert evidence 

at the hearing.  

Doctors Wright [forensic psychologist], Klasen [sic] [forensic psychiatrist] and 
Gojer [forensic psychiatrist] concur that Paul Martin Browne suffers from 
borderline personality disorder, anti-social personality traits, substance abuse 
disorder and gender identity disorder. Although PCL-R scores differ, all experts 
agree he has a high psychopathy. 

They disagree on the likelihood of future harm and, concomitantly, whether [or] 
not this risk can be managed in the community. (R. v. Browne, 2001, para. 61-
62) 

While Dr. Klassen found “there is no realistic prospect of managing the risk to the 

community posed by Mr. Browne in the foreseeable future” (R. v. Browne, 2001, para. 

64), Dr. Gojer felt “Mr. Browne's condition is treatable such that there is a realistic 

prospect of management of the risk in the community” (R. v. Browne, 2001, para. 65). 

Admittedly Gojer saw the offender two years after Klassen‟s prognosis and found that 

Mr. Browne exhibited some remorse and motivation. He still has a long way to go 
but this slight improvement augurs well for future treatment. His taking anti-
aggression medication improve [sic] the prospects of pharmacological 
intervention to control future risk. (R. v. Browne, 2001, para. 66) 

Rather than treating someone for present symptoms, the concern becomes controlling 

future behaviour, that is, future dangerousness. “Anti-aggression medication” is 

supposed to assist in this control. Herein lies the paradox - it seems the psy 

professionals are attempting to control future behaviour when there is no uniform 

evidence that the behaviour will, in fact, happen.  

Dr. Gojer's [sic] accepts that borderline personality disorder is not curable but is 
treatable. Individuals like Mr. Browne will "mellow out" as they grow older. As Dr. 
Gojer's assessment and observations of Mr. Browne are more recent, I prefer 
and accept his opinion over that of Dr. Klassen on the issues of treatability and 
likelihood of risk management. (R. v. Browne, 2001, para. 67) 
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Further, if we accept Dr. Gojer‟s assessment, it seems we just need to wait for those 

with borderline personality disorder to age, as maturity is expected to take care of the 

issues. It may be that Judge Otter accepted this premise in determining that he was  

...satisfied that there exists a reasonable possibility of eventual control in the 
community of risk presented by Mr. Browne especially through the alternative 
long term offender provisions ... [he was] not satisfied beyond a reasonable 
doubt that there is a likelihood of causing future harm. (R. v. Browne, 2001, para. 
69)

 
 

The focus on future harm reflects a concern with dangerousness, defined by 

physical violence. However, one must ask whether it is possible to calculate, measure, 

and predict future behaviour? Assessments of risk and definitions of future 

dangerousness are obviously problematic and might explain some of the inconsistent 

and contradictory decisions found in the case law. In the above case Browne was 

declared a long-term offender, rather than a dangerous offender as the Crown had 

requested. It is apparent that the judge considered the distinction between the two 

designations in making his decision and that despite the contradictory evidence placed 

before him, he looked to precedent which states if “there is realistic prospect of 

management of the risk in the community - control of the threat of dangerousness within 

tolerable limits not elimination of the threat, then a long-term supervision order is 

appropriate" (R. v. Payne, 2001, para. 115, as cited in Browne, 2001, para. 68). 

Perceptions of threat are also frequently tempered using adjectives such as 

“moderate,” an apparent “catch” phrase that speaks to potential future harm but is 

presented in such a way that it appears to justify more lenient sentences that may not be 

sufficient to protect the complainant. For example, in R. v. De la Cruz (2003) a 

psychiatric report describes the offender as “narcissistic,” “grandiose,” “lacking in 

empathy and exploitative of others,” “impulsive, superficial and at times untruthful with 
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staff” (R. v. De la Cruz, 2003, para. 37). Further down, the report notes the offender 

struggles in  

“...accepting the consequences of his behaviour” and he “projects all his 
problems onto his wife, the police [and the] legal system which in his opinion 
have unduly persecuted him.” The report further indicates that “he has 
consistently not displayed any remorse in the slightest for his actions”, “he has 
expressed little need for change in his behaviour” and “his inability to appreciate 
consequences for his behaviour is of concern.” In the end, he is described as 
presenting a “moderate” risk of committing spousal assault and he is potentially 
capable of harming himself and the children. (R. v. De la Cruz, 2003, para. 37) 

Once again the psychiatric report emphasizes potential future harm as the 

primary focus of risk. The report shows that the offender exhibited certain traits including 

a lack of insight and remorse, and failed to accept responsibility for his actions. Although 

for legal reasons the appellate court ultimately reduced the trial judge‟s initial sentence 

of four years to a global189 sentence of two years less a day,190 the appellate judges 

clearly stated they did not intend to minimize “the seriousness of the appellant's crimes. 

In our view, the crime of criminal harassment is always serious and there are some 

disturbing features in this case that give us cause for concern” (R. v. De la Cruz, 2003, 

para. 34). The court takes pains to underscore that criminal harassment is a “serious” 

matter, and that there are significant risks to victims, but nevertheless the outcome 

appears to be imperfect. This less than satisfactory result may reflect the constraints of 

the system in which judges operate.  

                                                           
189

 The totality principle in the Criminal Code states “where consecutive sentences are imposed, 
the combined sentence should not be unduly long or harsh” (718.2 (c)). As was the case here, 
when consecutive sentences are ordered for multiple offences the judge must ensure the 
cumulative sentence “does not exceed the overall culpability of the offence” (Ruby, et al., 
2008, 47). 

190
 The appellate court determined that the trial judge‟s sentences for criminal harassment 
represented a “double punishment” because the related offences involved in the criminal 
harassment were considered in the criminal harassment portion of the sentence and also 
received separate consecutive sentences (R. v. De la Cruz, 2003, para. 32, 37).  
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A further example of the ambiguous and inconclusive nature of psy reports relied 

on by the judiciary is found in R. v. Mousseau (2002c).191 While the defendant 

Mousseau had a lengthy and complicated criminal history of violent sexual attacks 

against women, the defence made several attempts to justify his behaviour: first by 

arguing unsuccessfully that the accused was unfit to stand trial, and later by proposing 

that he was not criminally responsible on account of mental disorder. In this instance, 

Judge Moen ultimately determined, based on the psy diagnosis, that the accused was 

criminally responsible, but what is of interest here are the many qualifiers and 

uncertainties found in the psychiatrist‟s report.  

Dr. Weston went on to explain that once he had reviewed the background history 
and had interviewed Mr. Mousseau, he had made a differential diagnosis based 
on that information. He arrived at five possible diagnoses: personality disorder, 
drug abuse, schizophrenia, depression and malingering. Dr. Weston said that 
depression could be removed as it could be associated with the schizophrenia 
and may therefore not be a separate entity. He added that if the diagnosis is 
malingering, it may exclude all the other diagnoses. (R. v. Mousseau, 2002c, 
para. 300) 

The lack of precision shown here cannot be ignored: the fact that Mousseau had 

five separate “possible” diagnoses has significant implications regarding the ability of the 

psy professions to predict anything.192 Dr. Weston continues to “rationalize” his multi-

diagnosis by explaining that at least two of a variety of symptoms are required to 

diagnose schizophrenia (“delusions, hallucinations, disorganized speech, frequent 

derailment or incoherence”) while acknowledging that Mousseau had delusions and 

hallucinations but was missing some of the other typical symptoms (R. v. Mousseau, 

                                                           
191

 This proceeding resulted in a guilty verdict after discussion regarding the admissibility of 
evidence and whether or not the accused could be found not criminally responsible on 
account of a mental disorder. Mousseau was declared a dangerous offender in a subsequent 
proceeding (R. v. Mousseau, 2003). 

192
 The final diagnosis of malingering is most alarming and appears to serve as a catch-all. The 
psychiatrist seems to be saying: I think the offender has either a personality disorder, drug 
addiction, schizophrenia or depression, but just in case I’m wrong about any of those I’ll throw 
in malingering to cover all of my bases. After all, those diagnosed with malingering 
intentionally produce false or exaggerated symptoms and are externally motivated by factors 
such as avoiding criminal prosecution.  
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2002c, para. 301). Next, Dr. Weston engages in a new series of possibilities as reported 

by Judge Moen: 

Mr. Mousseau's paranoid feelings could be associated with his paranoid 
personality. He could have a personality disorder and be a paranoid 
schizophrenic. He could have a personality disorder and be malingering. [Dr. 
Weston] said that he had a series of diagnoses which were not mutually 
exclusive - they can all be present, or at least some of them could be present, in 
the same person. He said it was impossible to answer whether Mr. Mousseau's 
psychosis, if he had a psychosis, was drug induced. (R. v. Mousseau, 2002c, 
para. 302) 

After a series of rationalizations that seem to indicate Dr. Weston‟s determination to 

ensure Mousseau has an acceptable psy diagnosis of some type, the psychiatrist 

emphasizes elements of sexual deviancy193: “we could be dealing here purely and 

simply with a sexual deviant or Mr. Mousseau could be a sexual deviant who is 

malingering, or he could be a sexual deviant who is a schizophrenic” (R. v. Mousseau, 

2002c, para. 303). Ultimately, according to Judge Moen, Dr. Weston offered the 

following diagnosis:  

Dealing with categories in the Diagnostic and Statistical Manual of the American 
Psychiatric Association, Dr. Weston described Mr. Mousseau as follows: there is 
some social isolation and possible occupational dysfunction; possible learning 
disability; duration of illness; mood disorder; possible drug induced 
schizophrenia; and possible schizophrenia. Dr. Weston said with respect to Mr. 
Mousseau that there was the possibility of delusions, hallucinations, or social 
dysfunction which could be schizophrenia. The schizophrenia was possibly 
paranoid type persecution. (R. v. Mousseau, 2002c, para. 304) 

Given the uncertainty and lack of precision shown in the above, it is no wonder that the 

judge rejected the accused‟s defence that he should be found not criminally responsible 

on account of mental disorder.  

In addition to the questionable abilities of psy professionals to diagnose 

individuals, there are also considerable discrepancies within expert testimony regarding 

                                                           
193

 Although Mousseau has a lengthy and complicated criminal history of violent sexual attacks 
against women, this record is not mentioned until this point in the report, and when it appears 
it reads more like an after-thought that might be linked to the accused‟s host of possible 
psychiatric diagnoses. 



 

 205 

the treatability or management of personality disorders. For example, in R. v. J.G.T.194 

(2000a, 2000b), also noted above because of the disagreement among the five psy 

experts regarding diagnosis, it is not surprising that the experts also differed regarding 

his prognosis.  

In addition to their disagreement in terms of diagnosis the experts also provided 
a number of different views in relation to J.G.T.'s treatment prospects. Dr. 
Weston [psychiatrist] testified that J.G.T. is treatable. Dr. Hashman [psychiatrist] 
also testified that there was a reasonable possibility of successful treatment and 
both he and Dr. Weston suggested that the most appropriate place for J.G.T. to 
receive treatment is at the ABC Program at the RPC in Saskatoon. Drs. Dutton 
[psychologist] and Nesca [psychologist] felt that regardless of whether J.G.T. 
suffered from psychopathy or personality disorders there was no possibility of 
successful treatment. In fact, they commented that if J.G.T. is a psychopath, 
treatment may have a negative effect in the sense that it might make him a better 
psychopath. Dr. Baillie [psychologist] agreed with Drs. Weston and Hashman to 
the extent that he thought that J.G.T. would benefit from treatment. However, Dr. 
Baillie believed that the ABC Program would be inappropriate and that the 
treatment set out in the Program Guidelines for the Institutional Treatment of 
Violent Psychopaths, currently being developed by Drs. Hare and West, would 
be the most beneficial to J.G.T. (R. v. J.G.T., 2000b, para. 242) 

Similar to other aspects of decision-making examined in the criminal harassment 

cases, it is apparent that risk assessments depend upon confounding factors and are 

most often case specific. In R. v. J.G.T (2000b), the offender is diagnosed with a series 

of personality disorders and one psychiatrist ultimately described the offender‟s 

personality disorders “as being „chronic‟ and „inflexible,‟ although he stated that he would 

not equate that [chronic and inflexible] with being „intractable‟” (R. v. J.G.T., 2000b, para. 

97). Within the same case (although part of a different proceeding), Dr. Donald Dutton 

(research psychologist and UBC professor) unequivocally stated that “Mr. J.G.T.'s 

current risk for recidivism for violent crime, given his psychological profile and criminal 

history, is virtually 100%" (R. v. J.G.T., 2000a, para. 27). To further complicate the value 

of such assessments and the inconsistencies within them, it is critical to note that 
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 This case is an application under section 752.1 of the Criminal Code for an order for remand 
for assessment (R. v. J.G.T., 2000a, para. 1). The application is granted. 
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Dutton‟s “expert” testimony was provided despite the fact that he had never examined 

the offender. This puts the psy professions one step ahead of the fortune tellers and 

tarot card readers who actually need to meet with the individuals to whom they provide 

predictions. As noted in Chapter 3, however, some claim that file evidence alone can be 

used to obtain statistical evidence of risk based on actuarial techniques (Steinitz, 2001, 

36). 

The above discussion highlights the inconsistencies, contradictions and 

ambiguities present in the cases that include psy diagnoses. I now turn to a discussion 

of risk assessments and examine how perceptions of threat and future dangerousness 

are interpreted in the judgements.  

Perceived Threat: We Think You Might Be Dangerous 

In considering perceptions of threat, of particular interest are the threat 

assessment reports prepared by Ontario Provincial Police (OPP) Behavioural Science 

Section. The OPP established the Threat Assessment Unit in 1995 and all of the nine 

cases in the data set referencing threat assessment reports at trial or judicial interim 

review hearings were prepared by this unit. Although it appears that similar units have 

been developed in other jurisdictions, specific details regarding the influence of 

“behavioural specialists” and threat assessment in Canada are difficult to locate.195 

Similar techniques are available for assessing the risk of re-offending regarding intimate 

partner violence, as well as the risks of escalating violence associated with breakups in 

relationships. In particular, Roehl and Guertin (2000, 171) acknowledge the increased 

                                                           
195

 A recent report regarding criminal profiling co-sponsored by the Canadian Human Rights 
Commission and Canadian Race Relations Foundation notes that there are currently three 
police agencies that specifically employ criminal profiling techniques: RCMP‟s Special 
Services and Behavioural Sciences Branch, the Sûreté du Québec‟s Behavioural Analysis 
Service, and the Ontario Provincial Police‟s Behavioural Sciences Section (Bourque, LeBlanc, 
Utzschneider, & Wright, 2009, 7). 
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use of risk assessment tools in sentencing offenders involved in intimate partner 

violence, a role previously reserved for practitioners concerned with the development of 

safety and treatment plans. The authors note that as of 2000 this practice had been 

formally adopted state-wide in six American states and was used less consistently in an 

additional 18 states. In Canada, the Spousal Assault Risk Assessment tool (SARA) had 

been adopted for nation-wide use (Roehl & Guertin, 2000, 177) and the Violence Risk 

Appraisal Guide (VRAG) (Hilton, Harris, Rice, Houghton, & Eke, 2008; Smee & Bowers, 

2008) is also cited in the criminal harassment cases.  

Notwithstanding professional and judicial use of these tools in predicting future 

violent behaviour in intimate partner violence cases, many concede that such tools 

require considerably more research and are best used as supplemental information 

given their questionable predictive validity (Cattaneo, 2006; Cattaneo & Goodman, 

2005; Harcourt, 2007; Kropp, 2004; Roehl & Guertin, 2000). Further, even when risk 

assessment tools are used, they cannot be presumed to rule out danger as they only 

provide information about “the nature, form, and degree of the danger” and must not be 

confused with victim safety planning (Kropp, 2004, 677-678). Regardless of all of the 

attention to risk assessment - what has been known for years and is reinforced in many 

of the judgements - the best predictor of future violence remains past violence, and even 

then, predictive accuracy is related only to more perilous forms of threatening and 

violent behaviours. In cases of less serious forms of threats and violence, risk 

assessments are considerably less likely to validly predict future behaviour (Williams & 

Houghton, 2004, 449). These findings indicate risk assessments may have little value in 

instances of escalating violence, despite the recent policy changes across Canada 

which incorporate the risk industry (discussed in Chapter 3). Notably, many of the 

criminal harassment cases do not involve overtly violent behaviour (at least initially). As 
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shown in Chapter 2, violence may not begin until after separation and is more likely to 

escalate over time, especially when the harassment is between former intimate partners.  

Despite well-established concerns regarding the validity of risk assessment tools 

and actuarial methods, the stalking literature frequently highlights the role of psy 

professionals and risk assessment (Campbell, French, & Gendreau, 2009; See 

Cattaneo, 2006; Cattaneo & Goodman, 2005; Hilton, Harris, & Rice, 2001; 2006; Hilton, 

et al., 2008; Hilton, Harris, Rice, Lang, & Cormier, 2004; Hilton & Simmons, 2001; 

Kropp, Hart, & Lyon, 2002; Lyon, et al., 2001; Otto & Douglas, 2010; Trujillo & Ross, 

2008; Williams & Grant, 2006; Williams & Houghton, 2004; Yang, Wong, & Coid, 2010). 

When the psy expert evidence is presented, some judges acknowledge problems 

associated with such assessments, and ignore the findings and recommendations 

provided in these reports. For example, in R. v. Lepore (1998), Judge Durno appears to 

question the validity of these threat assessments from the Ontario Provincial Police 

(OPP) Behavioural Science Section when he says:  

I should note that no objection was taken to the nature of this evidence, nor to Mr 
O'Brien's [threat analyst with the Ontario Provincial Police Behavioural Science 
Section] qualifications to give such evidence, if admissible. It was admitted, 
subject to weight, but I was not asked to rule on the admissibility of the 
evidence... (R. v. Lepore, 1998, para. 15) 

In noting that he was not asked to rule on the admissibility of this type of evidence, 

Judge Durno seems to question whether or not “threat assessment experts” meet the 

criteria of expert witness as defined by the courts. Further, he hints that he has some 

reservations about the value of these assessments, especially as he goes on to 

emphasize the subjective elements in conducting such an assessment  

... based on the training, education and experience of the assessor ...Threat 
assessment, as well as the prediction of violence, is not an exact science and is 
dependent upon the circumstances of the situation itself. The threat assessment 
process involves the identification and evaluation of indicators of potential 
violence. The accuracy of the assessment is dependent upon the accuracy of the 
information provided. (R. v. Lepore, 1998, para. 15)  



 

 209 

Here Judge Durno highlights the lack of certainty in predicting future behaviour – the 

very concerns that risk assessment tools are supposedly designed to address through 

increased reliability and a more scientific approach.  

Even with Mr. O‟Brien‟s caveat regarding the tenuous nature of the Threat 

Assessment Report, he concludes that “...without proper intervention, the exhibited 

behaviour will continue to escalate” (R. v. Lepore, 1998, para. 18). Judge Durno then 

reflects upon the “curious results” that come from an application of the Threat 

Assessment Unit‟s guidelines, acknowledging the inherent contradictions in that the 

tools used all rely heavily on past violent behaviour and convictions. In this case, 

O‟Brien‟s assessment took into account incidents in which charges were not laid, which 

Durno views as inappropriate. 

In my view, the Unit's guidelines lead to curious results. If the police had 
reasonable and probable grounds and laid a charge which was dismissed, it was 
to be ignored. If the police did not lay a charge, perhaps because of no 
reasonable and probable grounds, he still relies on it as though it happened. The 
strength of his conclusions is proportionate to the truth of the allegations. In my 
view, it is potentially misleading to proceed on such a basis; the basis being that 
anything in an occurrence report establishes that is what took place. Even if a 
charge is withdrawn, it is, apparently, still relied upon. (R. v. Lepore, 1998, para. 
22) 

Judge Durno concludes that although the threat assessment indicates Lepore presents 

“a high risk for potential violence” stimulated by the loss of a relationship (R. v. Lepore, 

1998, para. 16), the accused should be released on a recognizance of $105,000 with a 

series of strict conditions.  

Likewise, in R. v. Beaulieu (2000), Judge Donnelly comments on the 

questionable authority of a Threat Assessment Report prepared by the Investigation 

Support Bureau Behavioural Sciences Section of the Ontario Provincial Police and filed 

by the Crown specifically noting:  

... that [the] police profile has restricted utility. It is a subjective opinion based on 
broader and less reliably proven considerations than the sentencing process. It 
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was not a component of the reasons underlying this sentencing. It is cited only to 
demonstrate the parallel conclusion that this is a case for caution. (R. v. 
Beaulieu, 2000, para. 18)  

Although the judge offers a critique of the threat assessment report which has 

characterized the offender as presenting a ”high risk for potential violence both to the 

individual involved in this case and the general public” (R. v. Beaulieu, 2000, para. 19), 

he makes it clear that the report is not the basis for his sentencing decision. Rather, he 

uses it to support his conclusion that the case requires jail time as a specific deterrent to 

the offender (R. v. Beaulieu, 2000, para. 23). In this case Beaulieu is sentenced to six 

months incarceration with two months credit for time served, followed by a three year 

probation order (R. v. Beaulieu, 2000, para. 30). It appears that at least in some cases, 

judges are reluctant to accept actuarial tools, especially if additional corroborating 

evidence is not available.  

Guarded Prognosis: We Don’t Know if You’re Dangerous 

The phrase “guarded prognosis” also appears in the psy reports cited in the 

decisions, further highlighting the limits to expert diagnoses, especially when related to 

risk assessment and predictions of future dangerous behaviour. In some instances the 

term is applied even in the absence of a specific diagnosis of mental illness linked with 

violent or aggressive behaviour. Such vague diagnoses underscore the ambiguities and 

imprecision of threat assessments. For example, in R. v. Doodnauth (1998), Judge 

Campbell notes:  

A psychiatric report, introduced on consent, makes it clear that the accused does 
not suffer from any major mental illness such as schizophrenia or manic 
depression. Although he likely has some underlying personality disorder reflected 
in employment difficulties, alcoholism, some history of compulsive behaviour and 
relationship instability, it is specifically noted that he does not suffer from an anti-
social personality disorder, the personality type most associated with aggressive 
behaviour. There is a guarded prognosis that he represents a moderate to low 
risk of future violent recidivism against the public in general. (R. v. Doodnauth, 
1998, para. 54) 
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Similarly, in R. v. Hrabanek (2005), both Judge Allen and the Crown acknowledge that 

the best the experts can offer is a guarded prognosis in relation to the female offender‟s 

ability to “control her behaviour” and stay away from the complainant. Commenting on 

the forensic assessment, the prosecutor notes  

... it seems clear that she's described as high risk to reoffend in respect to these 
matters here. The best they can do [is] a guarded prognosis [...] in respect to 
treatment - and that she has basically described that it's going to be quite a 
challenge for them, although they believe that she's going to need extreme 
strong social supports, networks, to be helped as well as clinical assistance as 
well in order to hopefully help her. But it's going to be an extreme uphill battle. I 
think that's very clear from the report. (R. v. Hrabanek, 2005, para. 52) 

R. v. Verral (2003), a sentencing appeal, uses similar language in referencing the 

offender‟s disposition hearing, noting the latter‟s:  

... troubled childhood and alcohol abuse in addition to a psychiatric report 
describing an anti social personality disorder with a guarded prognosis. She [the 
trial judge] emphasized her concern that the appellant appeared to take little 
responsibility for his actions, based upon a pre-sentence report and further 
considered aggravating and mitigating factors, the objectives of sentencing 
mandated by the Criminal Code and the circumstances of the offender and of the 
offences. (as reproduced in R. v. Verral, 2003, para. 5) 

Based on the above case examples, even though the diagnoses are anything but 

definitive, there is little doubt that psy reports and risk assessments continue to make 

their way into judicial processes. Further, despite concerns from both psy professionals 

and the judiciary regarding the lack of confidence in expert opinions, the cases in this 

data set indicate that support remains for the role of psy evidence in judicial decision-

making. As noted by Judge Otter,  

Psychiatric evidence is extremely relevant in assisting the court to determine the 
issue of the offender's likelihood to cause injury, pain or evil in the future. (R. v. 
Browne, 2001, para. 24)  

Regardless of the ambiguous, vague and uncertain representations of perceived threats 

in the case law, I now consider perceptions of continued threat as they appear in the 

criminal harassment cases.  
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Continued Threat: Persistence is a Problem 

One issue that judges address at sentencing is the likelihood the offender will 

continue to harass the victim. Of course, as discussed in Chapter 2, continued 

harassment should be of concern as the longer behaviours persist, the greater the 

likelihood that they will escalate. During sentencing hearings, judges frequently 

comment on their concerns that the accused is an on-going threat to the victim which is 

in keeping with codified sentencing obligations to protect both community and victim. 

Accompanying the management of future threat and the protection of the public are the 

underlying sentencing goals of denunciation, responsibility, remorse and rehabilitation.  

R. v. Carvalho (2001a, 2002b), are particularly disturbing decisions in that 

Carvalho, a medical doctor, continued to stalk his former girlfriend to the point where he 

was dealt with twice in Provincial Court by the same judge. On July 25, 2002, Judge 

Bruce suspended the passing of sentence and put Carvalho on probation for three years 

for harassing Ms. Kuno (R. v. Carvalho, 2002a, para. 6). The judge considered the fact 

that Carvalho had spent 144 days in pre-trial custody (the equivalent of a 290-day 

sentence) (R. v. Carvalho, 2002a, para. 3). Undeterred by the strict 22-condition 

probation order, Carvalho appeared again before Judge Bruce on November 15, 2002 

for continuing his criminal harassment of Ms. Kuno and breach of the earlier probation 

order (R. v. Carvalho, 2002b). 

In her second decision, Judge Bruce goes to great lengths to note the offender‟s 

difficulties in abiding by probation orders and controlling his behaviour. Despite a series 

of promises from the offender to abide by the conditions, he reoffends very quickly. As 

Judge Bruce notes: 

Notwithstanding these promises, the lengthy jail term he had served pre-trial, and 
I note here at great personal expense and hardship, and lastly, the strict 
conditions of a court order, Dr. Carvalho was unable to control his actions 
sufficiently to stay away from the victim. (R. v. Carvalho, 2002b, para. 3) 
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If offenders are really expected to change, then it would seem that a denunciatory 

response to Carvalho‟s blatant disregard for the court order is warranted. Upon release, 

Carvalho‟s breach of the court order was almost immediate which strongly suggests that 

the five months spent in remand did nothing to curb his behaviours. If specific 

deterrence is supposed to be a goal of the criminal justice system, this case 

demonstrates that the system failed and did nothing to prevent the offender from 

harassing his former girlfriend. Bruce, J. goes on to note that  

Dr. Carvalho appears to be his own worst enemy, and this I think underlines the 
substantial risk he poses to the community. (R. v. Carvalho, 2002b, para. 5) 

In this case, the court must clearly address itself to the need to denounce Dr. 
Carvalho's misconduct and deter him from committing similar offences in the 
future. The court, however, can only ensure deterrence where it is combined with 
some form of rehabilitation. I believe that unless Dr. Carvalho is given some help 
from the community to deal with his psychiatric problems there will be future 
misconduct, maybe not with Ms. Kuno, but perhaps with other women who come 
into contact with him. Thus I am satisfied a conditional sentence order would not 
be inconsistent with the fundamental principles of sentencing. (R. v. Carvalho, 
2002b, para. 8) 

Judge Bruce imposes a 12 month conditional sentence with strict conditions 

attached to Carvalho‟s movements. Here again themes of denunciation and deterrence 

emerge in the judicial discourse. And yet, Judge Bruce focuses on the aspect of 

rehabilitation as this case necessitates concrete efforts to protect the victim and future 

victims; what remains unclear is how a conditional sentence will achieve this. This case 

exemplifies the conflict and confusion in the stated purposes of sentencing - protecting 

victims and the public through both incapacitation and rehabilitation. This may be an 

impossible task, especially in light of the well documented concerns that breaching court 

orders in cases like this one often lead to escalating violence. When looking at the 

specific issues of community risk, Judge Bruce says: 

... the reports of Dr. Kropp and Dr. Eaves agree that Dr. Carvalho is a medium to 
high risk for re-offending but a low risk for any violence. In my view, any contact 
with the victim after all that has transpired is tantamount to violence. Regardless 
of whether there is actual physical contact, the impact on Ms. Kuno will be 
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devastating. Further, even if Dr. Carvalho is not capable of violence, he has used 
others in the past to carry out aggressive acts against Ms. Kuno. (R. v. Carvalho, 
2002b, para. 9). 

Yet again, we see contradictions within the judgement. Although the judge 

expresses her concerns that any contact whatsoever with the victim is “tantamount to 

violence,” she focuses on his low risk for violence and seems less concerned that he is 

assessed as likely to reoffend, even if not in a violent manner. Moreover, she fails to 

question whether it is possible for risk assessment to determine if an offender is at low 

risk of violence. Even more bizarre is the rationale provided by the experts in the below 

statement. Despite all of her previous discussion, the judge accepts that Carvalho may 

now have a greater awareness of his personality disorders and the impact of his actions 

on others.  

Having said this, however, the experts agree that things have changed for Dr. 
Carvalho in the last three months of pre-trial custody. He seems to have been 
gaining insight into his personality disorders and the consequences of his actions 
on others; in particular, the recent suicide attempt by his father may well have 
acted as a wake-up call for him. (R. v. Carvalho, 2002b, para. 10) 

Given that the offender re-offended within seven days of release from his stay in pre-trial 

custody, it is astonishing to find that the “experts” still assessed him as having changed. 

As noted throughout this dissertation, there is substantial evidence showing that stalking 

behaviour is likely to increase and the short length of time between release and re-

offending might be better seen as a marker for potential escalating dangerousness. 

Despite these considerations, Judge Bruce decides that  

In balancing the risk posed by the offender with the potential harm to the 
community if he re-offends, the court must consider the conditions that could be 
placed on him while serving a conditional sentence order. In this case, the 
proposal for house arrest and electronic monitoring is a substantial limitation on 
his freedom. Only the control a jail could provide would amount to more security. 
Accordingly, considering all of these factors, I find that sufficient controls can be 
placed on the accused such that the risk he poses may be balanced sufficiently 
to satisfy the court's concern. (R. v. Carvalho, 2002b, para. 11) 
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It seems that additional confounding factors are also present: although the 

offender has a history of criminal harassment, his past behaviours, while threatening and 

illegal, do not include physical violence; and it seems more important that he is “a 

successful physician, a well educated man, a man with a good family and a person who 

has in the past given a great deal to the community” (R. v. Carvalho, 2002b, para. 5).196 

The impact of the offender‟s community status on the decision cannot be measured, but 

it seems probable that this factor played a significant role in this case. Brockman‟s 

(2010a) study of health care professional fraud in the form of inappropriate billing197 for 

health services highlights the “privilege of social and economic location” (72) in 

responding to this form of “crime.” It seems Judge Bruce‟s sentencing decision may 

have similarly privileged Carvalho‟s standing as a physician.  

In contrast, speaking on behalf of Justices Carruthers and Mitchell, Justice 

McQuaid expresses concern about the influence of an offender‟s good reputation: 

The very unsettling aspect of dealing with these offences in the criminal justice 
system is that, undoubtedly, many offenders will be presenting themselves with 
no criminal record and with the reputation of being both a good family and 
community person. The other unsettling aspect of these cases is that if the 
pattern of harassing conduct continues and is not properly dealt with by the 
sentence imposed, the result could be very serious physical and/or emotional 
harm to the victim. (R. v. Wall, 1995, para. 9) 

In this sentencing appeal, Justice McQuaid notes that the pre-sentence report provided 

at trial characterized the offender as a “responsible father” who maintains regular 

contact with his children, a “good worker” who is employed full-time, and as someone 

who “has shown remorse for his conduct,” and complied with his probation order (R. v. 

Wall, 1995, para. 3). Of specific interest regarding the ensuing analysis is the above 

                                                           
196

 Notably, the Caravalho decision was likely influenced by a plea bargain as Judge Bruce 
acknowledges that “[t]he Crown and defence have jointly proposed a conditional sentence 
order, and although they disagree on some of the proposed terms and the appropriate length, 
they are ad idem on the general nature of the disposition” (R. v. Carvalho, 2002b, para. 6). 

197
 Inappropriate billing occurred in a variety of forms including: billing for services not provided; 
„up-coding‟; over servicing or providing unnecessary services; and false diagnoses, among 
others (Brockman, 2010a, 66-68). 
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statement about community standing and the absence of prior record. Judges are 

instructed to be cognizant of positive pre-sentence reports, especially when the reports 

demonstrate that the offence is “out of character” (R. v. Wall, 1995, para. 9). No matter 

how “perfect” an offender appears in other aspects of his life, the courts must balance 

prior record with “the fact an offender shows any propensity toward this kind of conduct” 

requires “a very careful and judicious approach to sentencing” (R. v. Wall, 1995, para. 

9). Given the mitigating factors that judges are expected to consider in sentencing, these 

conflicts present them with a very specific set of problems. The balancing of conflicts 

regarding sentencing principles a key consideration in the criminal harassment cases.  

Sentencing should include an element of denunciation emphasizing that the 

behaviour is unacceptable and cannot be tolerated. “The focus of sentences must be to 

send a message to the offender, and the public, that harassing conduct against innocent 

and vulnerable victims is not tolerated by society” (R. v. Wall, 1995, para. 10). In 

addition, judges must consider what is known about the dynamics of criminal 

harassment and the potential for a much more serious offence if the offender‟s 

behaviour is not stopped:  

...the Court must insure, as best it can, that the conduct of the offender never 
happens again recognizing that, if it does, a far more serious offence could be 
committed. The principles of sentencing must be applied with this focus squarely 
in mind. (R. v. Wall, 1995, para. 10) 

In other cases, the purpose of sentencing appears to move beyond concerns 

regarding future dangerousness and incapacitation to consider what appear to be 

conflicting goals of deterrence, rehabilitation, and punishment. For example, in R. v. 

MacInnis (1996), Judge Lillies spends considerable time reviewing the historical 

“emotional difficulties” of the offender remarking on “several brief periods of 

hospitalization and a psychiatric assessment [...] that indicated a substance abuse 

problem combined with anger management problems as a source of his difficulties. No 
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significant mental disorder was identified” (R. v. MacInnis, 1996, para. 21). The judge 

goes on to note that the pre-sentence report states:  

...situationally, Mr. MacInnis must be rated as "increased risk of violent 
behaviour", because he has a history of substance abuse, he has a history of 
violent behaviour and he is in an acute situational crisis with the ending of his 
seven year marriage and one and a half year battle to salvage it. However, 
actual behaviour cannot be predicted. Dr. Quong goes on to say: "However, I 
must emphasize on Ray's behalf that over the past year and a half that I have 
been dealing with him, I do not recall him being threatening to any of his 
caregivers in an actual physically threatening or violent manner.” (R. v. MacInnis, 
1996, para. 22) 

In addition to again highlighting the imprecise nature of predicting violent 

behaviour, this case seems to place greater emphasis than many others examined on 

rehabilitation in an attempt to reduce the potential for future dangerous behaviours. It is 

interesting, however, that the court‟s concerns regarding future harm seem to focus on 

“the need to rehabilitate the offender so that he will discontinue the conduct which, if not 

discontinued, could very well lead to harm being inflicted on other women” (R. v. 

MacInnis, 1996, para. 41). Here attention shifts from concerns regarding potential future 

harm, to an obligation to rehabilitate the offender, without any suggestions as to how this 

might be achieved. Notably, this is not the only distinction. After moving from protection 

of the public through rehabilitation, the judge then goes on to emphasize denunciation, 

specific and general deterrence, and punishment:  

As well, it [sentencing] must be an approach which denounces the offence and 
serves to remind the offender and the public this conduct is not tolerated. In 
short, this case requires a sentence which addresses punishment and 
deterrence with an emphasis on rehabilitation to insure [sic] the offender's 
tendency toward this type of conduct is eliminated. (R. v. MacInnis, 1996, para. 
41) 

This laundry-like list of goals (not unlike those set out in the Criminal Code) 

misses, or perhaps avoids, the inherent conflicts among the objectives. Ultimately the 

offender is sentenced to 90 days incarceration followed by an 18 month probation order 

with an extensive list of conditions (R. v. MacInnis, 1996, para. 42-48). Here is yet 
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another example of the disjuncture between policy and practice. Judge Lillies certainly 

seems to be attempting to meet all of the Section 718 principles of sentencing, but fails 

to acknowledge the impractical, if not impossible, expectations he is placing on the 

criminal justice system.  

The rehabilitative goals addressed above are reiterated in R. v. Boaz (1999), 

where Judge Kilpatrick specifically addresses his concerns that “[r]eleasing Mr. Boaz at 

this time, in this court's view, will likely endanger the safety of the complainant” (R. v. 

Boaz, 1999, para. 48). The judge goes on to say:  

The sentence I am about to impose will be of sufficient length to allow Mr. Boaz 
to benefit from the programs and services offered through the correctional 
facility. I note that the maximum sentence for this offence is five years jail. It is a 
very serious offence for which there should be serious consequences. (R. v. 
Boaz, 1999, para. 49) 

Accordingly, in order to take advantage of correctional programming, Boaz is sentenced 

to nine months incarceration followed by a three year probation period with an extensive 

list of conditions ranging from a curfew and no contact with the victim, abstention from all 

intoxicating substances (unless prescribed by physician), to a psychological and alcohol 

assessment, addictions and anger management counselling, to a three year firearms 

ban, among others (R. v. Boaz, 1999, para. 49-60). 

In both of the above cases, judges are speaking to the seriousness of intimate 

partner violence as indicated by sentences that include incarceration as well as 

comprehensive sets of probation conditions upon release. The Boaz case also includes 

the paternalistic and encouraging words used by the judge at the end of the case, 

almost as though he is trying to somehow make up for his previous harsh words and 

what he suggests is a lengthy sentence. Notably, once again, the judge places 

responsibility back in the hands of the offender. 

Mr. Boaz, nothing I have said today should suggest to you that the court's view is 
that you are a bad person. It is clear that you have a long history of problems 
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going back many years, and you also have some special needs that you need to 
address. I am sure that you have much potential as a human being. There is 
probably much that is good about you that I have not heard through the lawyers 
in this courtroom. If you do well in your programming you may well be considered 
for early release. That is up to you. You have exhausted, Sevanoosie,

198
 your 

options in the community. Probation orders have been tried in the past and 
haven't worked particularly well. This court believes everyone can change. You, 
in particular, can change. You do have the potential to have a good life. But that 
part is up to you. You should know by now that substance abuse is very 
dangerous for you. It has torn your life apart, sir. No good has come of it. It has 
impacted on your relationships with others. It is now effecting [sic] your health, 
sir. You must make every effort to address that issue, sir, if you are going to have 
a good life. If you return to drinking you will not only be in danger of being 
prosecuted for a breach of probation, sir, but I suspect you will get into further 
trouble. Sevanoosie, you have better things to do than come to court and sit 
around in a correctional institution. I know that. I trust that with some professional 
assistance in time you will turn the corner and I hope, for your sake, sir, this is 
the last time you appear in a criminal courtroom. Good luck, sir. (R. v. Boaz, 
1999, para. 61) 

Judge Kilpatrick takes the time to let the offender know that, ultimately, the 

responsibility is the latter‟s alone. He is not a “bad person” but he has a “long history” 

and “special needs.” Kilpatrick then acknowledges that the offender probably has 

“potential as a human being” and that “everyone can change.” Boaz is simply doing bad 

things, and while his behaviour can be explained by some of his history, change is up to 

him. He must take responsibility for his actions. In other words, change is assigned to 

the individual. The legal discourse presented here fits within the reigning paradigms of 

neo-liberalism199 that reflect government retreat from social welfare commitments and 

reduced funding for social programs such as education and health care, and 

consonantly shifting towards a foci on globalization and competition and economic 

power (Comack & Balfour, 2004, 40-41). As Larner (2000, 13) asserts, “neo-liberal 

strategies of rule... encourage people to see themselves as individualized and active 

subjects responsible for enhancing their own well being.” And yet, with a distinctly 

paternalistic flavour, the judge seems to apologize for sending him to a correctional 

                                                           
198

 Judge Kilpatrick refers to the accused by his first name throughout this case, which may be 
evidence of the judge‟s paternalistic approach, or it may simply reflect his effort to “get 
through” to the accused by engaging in a more informal chat.  

199
 Useful discussions of neo-liberalism and its impact are found in Broad and Antony‟s edited 
text, Citizens or Consumers?: Social Policy in a Market Society (Broad & Antony, 1999). 
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institution (“you have better things to do than come to court and sit around in a 

correctional institution”), while reiterating that the professionals in jail should be able to 

help him, and wishing him well. The clash between corrections, punishment and 

rehabilitation continues.  

Implicit in denunciation are concerns regarding public and victim safety in 

sentencing. The above discussions of perceptions of potential and continued threat 

affirm the notion that assessments of the manageability of the offender in the community 

are part of the sentencing judge‟s role. Although some of these issues are present in the 

above discussions, the following section focuses on the specific concerns related to 

victim and public safety as they appear in the case law. 

Safety of Public and Victim: “When he’s in jail, I feel safe” 

As noted throughout this chapter, judges must balance a number of conflicting 

objectives, consider a host of aggravating and mitigating factors, and ensure that the 

principles of sentencing are followed in their decision-making processes. Further, there 

is an expectation that judges take into account the specific intentions of criminal 

harassment legislation as outlined in R. v. Wall (1995).  

Section 264 ... was enacted to address conduct which, while falling short of what 
might constitute other offences, would, nevertheless, be dangerous and would 
place victims at substantial risk. The section was intended to deal with situations 
where a person, usually a woman, is the subject of harassing behaviour by a 
former spouse or male acquaintance. The offender appears to develop an 
obsession, the woman becomes a target, and a potentially dangerous situation 
develops, placing the victim at risk for her physical and emotional well-being 
(para. 8). 

As discussed in Chapter 2, Canadian stalking legislation was implemented to 

protect former intimate partners when one partner is unable to “let go” of the relationship 

and engages in unwelcome pursuit that often manifests itself as relentless. Further, the 

law has been interpreted by the courts to mean that repeated unwanted contact and 
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threatening behaviours are enough to obtain a conviction – that is, physical violence is 

not a required element of the offence. That said, as seen in this chapter, there is some 

suggestion that concerns regarding escalation, that is, the “potentially dangerous 

situation” referenced in R. v. Wall (1995), are not necessarily responded to by the 

judiciary in a manner that provides immediate protection, especially for the victim. In 

fact, as we witnessed in R. v. Carvahlo (2002b), the lack of previous physical violence 

may be used to support the judge‟s decision to keep the offender in the community 

despite his previous breaches of court orders. This discussion is intricately connected to 

the construction of risk, and it raises additional questions about whether risk is about 

potential future dangerousness or immediate safety. Judges must consider how to 

protect the public when passing sentences, but the cases also indicate that there is no 

satisfactory tool that can predict the future, despite professional arguments to the 

contrary.  

As noted by Judge Fisher in R. v. Rea (1996), a show cause hearing, “the bottom 

line of this Court deals with protection and safety to the public” (para. 14). Notably, prior 

to this, the judge states that the accused appeared “to be suffering from a severe form of 

mental illness that is putting the public, and specifically, Lori and Brenda Scheffel [the 

victims] in danger” (R. v. Rea, 1996, para. 13). In addition, the judge discusses a 

number of confounding factors. Early in the case, the judge notes: “This is a bizarre 

case. I have sat in this Court for six years and I have not heard too many more that have 

been more bizarre than this one” (R. v. Rea, 1996, para. 3). The accused was stalking a 

former intimate partner, Lori Sheffel, but in the process, he also began stalking Brenda 

Sheffel, who is no relation to the former partner but simply shares her last name. In 

addition, this case involves “diametrically opposing pictures painted of this accused by 

the Crown and the Defence” (R. v. Rea, 1996, para. 7) consisting, respectively, of an 
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OPP Threat Assessment which indicates the complainant is “at a high rate of risk” and 

contradictory information provided by the psychiatrist for the defence, Dr. Keith (R. v. 

Rea, 1996, para. 7-8).200 In our adversarial system, the Crown and defence may actively 

search for a psy professional who is willing to support their respective arguments. 

Keeping in mind that in this hearing the primary issue is public safety, the judge 

ultimately determines that the accused‟s pre-trial detention  

is necessary for the protection and safety of the public, having regard to all the 
circumstances including any substantial likelihood that the accused will, if 
released from custody, commit a criminal offence and interfere with the 
administration of justice. (R. v. Rea, 1996, para. 15) 

The judge also acknowledges, however, that in this instance, jail may not be where the 

accused belongs. He goes on to order “a 30 day assessment to determine criminal 

responsibility for the charges with which he is facing” (R. v. Rea, 1996, para. 17). Once 

again, contradiction is apparent, this time between the criminal justice and the mental 

health systems. Regardless, in this example the 30 day assessment will keep the public 

safe, at least temporarily.  

Similarly, in R. v. Basha (2002c) the judge considers the issue of public safety in 

the offender‟s application for release pending his appeal of sentence. Although his 

decision is adjourned, Judge LeBlanc notes 

The real issue here involves a consideration of the public safety and the effect of 
the appellant's release on public confidence in the criminal justice system. I am 
not overly concerned in this case with the latter issue. The issue of public safety 
is the more important question for me. (R. v. Basha, 2002c, para. 18) 

As shown below, motivated by the offender‟s history of breaching no contact orders with 

the victim, the judge finds the defence proposal to release the appellant into the custody 

of his mother to be inadequate: 

                                                           
200

 This assessment was also discussed in Chapter 6 as it was a “limited purpose examination” 
and the judge took judicial notice that such assessments can be completed in only a few 
hours (R. v. Rea, 1996, para. 7-8).  
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The facts upon which the appellant was convicted are serious in view of the 
harassment that had occurred. As well, in committing some of the offences for 
which he was sentenced the appellant breached previously made court orders 
prohibiting contact with the victim. The obvious question here is what assurance 
do I have that any court order I make will not be further breached. (R. v. Basha, 
2002c, para. 18-19) 

A shift in the discourse then appears, as Judge LeBlanc goes on to defer to expert 

opinions in making his decision. Referring to the psychiatric report of Dr. Sayeed, Judge 

LeBlanc notes 

There is a suggestion in that report that while prognosis for Mr. Basha is guarded 
and that he continues to fluctuate in relation to his feelings of grandiosity, for the 
most part he has the capacity to restrain his actions and he is not a danger to 
himself or to anyone else. Mr. Basha has shown capacity to follow directions by 
people he trusts or people who are in authority particularly where he knows that 
there are consequences to his actions. (R. v. Basha, 2002c, para. 21) 

Despite the judge‟s initial concern about public safety, it seems that because the “expert” 

suggests the offender has the capacity to desist (despite Basha‟s past behaviour which 

suggests otherwise), incapacitation of the accused may no longer be necessary. 

Notwithstanding the history of breaches, Judge LeBlanc offered the defence an 

opportunity to provide a more appropriate supervision plan that addressed his concerns 

regarding continued breaching of court orders, following which he would release the 

offender pending the results of his sentencing appeal (R. v. Basha, 2002c, para. 22-

23).201  

In the sentencing hearing of R v. Neal (2003) Judge Girard also applied judicial 

notice, this time with regard to the impact of the offender‟s behaviour on his victim. In 

this case, over a period of several years, the offender followed the victim, spoke to her 

children and made false allegations about her character and conduct, terrifying her (R. v. 

Neal, 2003, para. 7). Defence counsel argues that a jail sentence is not warranted 

because of the lack of specifically violent behaviours. The Crown, on the other hand,  

                                                           
201

The final outcome of this case is not available.  
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refers to the fact that this lady's life has been not only affected as a result of the 
activities of this accused over the years, but has been greatly affected. I expect 
that the court can take judicial notice of the fact that a person who is victimized 
as she has been by this accused, is suffering through the days as a result of fear 
that has been instilled in her by the acts and statements of the accused. (R. v. 
Neal, 2003, para. 6) 

Judge Girard goes on to quote the victim: “When he is in jail, I feel safe” (R. v. Neal, 

2003, para. 8). He continues: “When he is not in jail she feels threatened and has every 

right, in my view, to reasonably feel that way” (R. v. Neal, 2003, para. 9). In both this 

case and the next, we begin to see some of the gendered elements of criminal 

harassment emerging which are further explored in Chapter 8.  

Without doubt, judicial responses to matters of public and victim safety are 

inconsistent within the data set. Donaldson’s sentencing hearing provides yet another 

example where the court ignores the likelihood of escalating behaviour. In this case, the 

offender had already breached a peace bond. Once again, despite this breach, the 

judge determined that incapacitation is not necessary, rationalizing the decision, in part, 

by the absence of evidence of physical assault (R. v. Donaldson, 2001, para. 1). 

Although the purpose of the legislation is clear, and judges frequently explicitly 

acknowledge the dangers of escalating dangerous behaviour, some cases demonstrate 

that without physical violence, safety is not perceived to be a real issue. In the same 

case, Judge Lenz provides a series of rationalizations which seem to express his 

sympathy for the offender emphasizing the end of a 20 year relationship between the 

parties. Lenz acknowledges the offender‟s bipolar disorder and the difficulties in dealing 

with him when in a manic phase and then he shifts the discourse, noting that Donaldson 

is  

...clearly exceptionally upset about having a 20 year relationship go down the 
dumper. That I do not think is terribly surprising. It apparently has gone down the 
dumper because a third party has become involved. That third party is now not 
only his wife's significant other, but I strongly suspect now is living in the 
matrimonial home, which has got to be galling, and will soon take - and start to 
stand or try to stand in the place of a father to the defendant's three children. All 
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of that has to be very stressful, very difficult to deal with it. Mr. Donaldson has not 
dealt with it very well at all but it seems to me that a further period of 
incarceration is unlikely to serve any purpose. (R. v. Donaldson, 2001, para. 1) 

Judge Lenz finds that despite handling the situation poorly, the offender was 

entitled to be upset that his 20 year relationship had ended especially because his ex-

wife had moved on with her life. These stressful circumstances seem to explain why 

someone might “snap.” The fact that the judge goes so far as to say he does not find the 

offender‟s reaction “terribly surprising” suggests that, in his opinion, it is common for 

people who are rejected to respond in a threatening manner. The judge also “suspects” 

the third party might have replaced the offender in the matrimonial home and he appears 

rather sympathetic to the accused, suggesting that any rational person would be 

distressed if replaced in this manner. Of course, many people experience anguish and 

sadness when relationships end but this does not entitle them to make threats towards 

their ex-partner. 

Additional concerns arise in the judge‟s statement to the offender  

If you breach these conditions, Mr. Donaldson, even in the slightest, my feeling is 
that Mrs. Donaldson is going to report you faster than your head can spin 
because obviously it has certain benefits in respect of the family law matters 
which are on-going and you are going to find yourself back in custody and 
without bail because now you have a substantial record for breach of court order 
as it relates to your wife. If you breach it again, you are going to find yourself in 
custody again and this time around, time served is not going to cut it. (R. v. 
Donaldson, 2001, para. 28) 

Unlike some of the previously discussed cases, responsibility is transferred to the victim 

in the above discussion. Rather than emphasizing the offender‟s responsibility to abide 

by the court order, the offender is warned that if he breaches the order, it will hurt his 

chances in another legal matter. And rather than suggesting that the complainant would 

report because of fear of potential harm, Judge Lenz suggests any breaches would be 

reported because of the benefits gained by the complainant in the on-going custody 

proceedings. The judge then adds that because of the substantial breach now on the 
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offender‟s record, another breach would place the offender in custody again. The 

deterrent impact on the offender may be lost, however, as the so-called “substantial 

record for breach of a court order” was not enough to incarcerate the offender in this 

case. The exhibition of such sympathy to the offender may have a negative impact on 

any deterrent value available through the criminal justice system. Further, it appears that 

the victim was ultimately responsible for keeping the offender in check, contrary to the 

intentions behind Canadian criminal harassment legislation. This case highlights the 

complexities in dealing with such cases within the current criminal justice system. 

On the other hand, it is clear in R. v. Bates (2000) that the Ontario Court of 

Appeal viewed the offender‟s history of court orders violations more seriously than the 

original trial judge. In this case, the offender was initially given a suspended sentence 

and a three-year probation order for one charge of criminal harassment, three assault 

charges, six counts of failure to comply and one charge of uttering a death threat. The 

Crown appealed the sentence on the grounds that it “was manifestly unfit in that it failed 

to give appropriate weight to the paramount principles of sentencing in cases such as 

this: general deterrence, specific deterrence and denunciation” (R. v. Bates, 2000, para. 

28). The charges in this case involved a number of serious encounters that point to an 

escalation in violent behaviours. In one instance, when the complainant refused to 

accompany the offender, the latter took out a gun,202 showed the complainant two 

bullets and told her “that one was for her and one for him” (R. v. Bates, 2000, para. 16). 

About a week later the offender was arrested and was assessed prior to trial by a 

forensic psychologist who described Bates as needing to mature, evaluate priorities, 

develop coping mechanisms and attend to his anger management issue:  
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 It was later determined that it was an imitation gun but both the complainant and her new 
partner were convinced they would be shot at the time (R. v. Bates, 2000, para. 16).  
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...I believe that Mr. Bates would benefit from counselling to help him re-evaluate 
his priorities and adjust to the ongoing stresses in his life. He needs to develop a 
more accurate sense of himself, effective coping mechanisms and a more 
mature orientation in his relationships. Furthermore, anger management 
counselling is indicated to decrease the overall intensity of his angry feelings and 
to increase his ability to recognize and appropriately express angry feelings as 
they occur. He needs to develop an awareness of his angry behaviour and clarify 
the origins of and alternatives to aggressive anger. He also needs to come to an 
awareness and acceptance of angry feelings while developing more control and 
equanimity. (R. v. Bates, 2000, para. 21) 

Following the offender‟s conviction, for the purposes of sentencing, the trial judge 

ordered a risk assessment which was conducted by a psychiatrist at the 

Penetanguishene Mental Health Centre to gauge 

... the respondent's likelihood of reoffending and the extent of any ongoing risk 
he posed. Although the report did minimize that risk, the report did not attempt to 
explain or deal in any way with the fact that the respondent's harassing 
behaviour had escalated during the course of a three- month period in spite of 
police involvement and in the face of three judicial release orders requiring him to 
stay away from the victim and her friends. (R. v. Bates, 2000, para. 44) 

Here, the trial judge seemed to rely on a report that ignored the escalating violent 

behaviours and minimized the risk of reoffending, especially given the frequency of the 

offender‟s violations of court orders to stay away from the victims, in combination with 

additional medical evidence presented to the court. Again the value of risk assessment 

in cases like these is questionable. Instead, it seems that given the evidence, a common 

sense evaluation that harm will increase might be more appropriate.  

Two other medical reports also spoke to the issue of the risk of reoffence [sic] by 
the respondent. The report of the family doctor indicated that the respondent 
committed these offences despite continuous medical treatment and despite 
receiving medication for depression throughout the relevant period. The report of 
the psychologist obtained on behalf of the respondent concluded that anger 
management counselling was needed. (R. v. Bates, 2000, para. 45) 

Moreover, although the trial judge inserted a series of conditions into the probation 

order, he did not include any conditions directing the offender to attend counselling 

despite the fact that each of the medical experts specifically acknowledged the need for 

same (R. v. Bates, 2000, para. 45). Finally, the appellate court noted aggravating factors 

that required consideration in sentencing including  
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an escalating pattern of harassment over three months including the assault, 
unauthorized entry of the complainant's home while the family was out, 
telephone calls, physical approaches, lying in wait, threats involving profanity, 
predatory following, harassing friends of the complainant; the final threat of 
homicide and suicide with a realistic-looking weapon; the ineffectiveness of three 
judicial release orders compounded by the respondent's willingness to put his 
wife in financial jeopardy as his surety; and the tweaking of the police by trying to 
control when and where he would be taken into custody. (R. v. Bates, 2000, 
para. 47) 

These anomalies in the application of risk and understanding of safety continue to be 

demonstrated. At the trial level of the Bates case, the judge included expert evidence 

and discussions of risk assessment but seemingly ignored the recommendations.  

Despite the presence of mitigating factors such as guilty pleas on some counts, 

the Ontario Court of Appeal ultimately finds the trial judge‟s suspended sentence 

inappropriate as “the principles of general deterrence, denunciation and specific 

deterrence must take precedence in determining a fit and appropriate sentence in this 

case, together with concern for the safety and security of the victims” (R. v. Bates, 2000, 

para. 48). Accordingly, the appellate court set aside the suspended sentence imposed at 

trial and substituted a sentence of 30 months in jail, converted to 16 months when the 7-

month pre-trial custody was taken into account. The rationale behind this decision is 

grounded in the court‟s obligation “to denounce the predatory conduct of the respondent 

and to deter him and others from engaging in such conduct with partners, former 

partners and those associated with them” (R. v. Bates, 2000, para. 49). In other words, 

in the eyes of the appellate court, public and victim safety were paramount and required 

specific deterrence of the offender.  

The Bates case is exceptional, however, because the sentence was revised on 

appeal. As noted above, it appears that judges frequently use the risk discourse 

associated with public and victim safety, yet fail to follow through on the 

recommendations of the expert witnesses. That said, in R. v. Fazekas (2001a), Judge 

Hennesey takes into account the safety of the victim in her sentencing decision even 
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though the expert reports failed to assess future dangerousness and potential risk. 

Similar to previously discussed cases, the offender has no history of physical violence 

but does have a criminal history that includes court order breaches and criminal 

harassment.  

I have also considered the need to provide a period of security for the 
complainant and other members of the community who would be subject of 
Stephen Fazekas' attention. His pattern has been consistent and continuous and 
his answers and attitude at trial suggest that he would continue with this conduct. 
The expert reports do not specifically address the likelihood of re-offending or the 
extent of the risk which Stephen Fazekas poses. This is unfortunate. His pattern, 
over the last seven years, has been consistent, short relationships with women 
who are then subject to ongoing harassment. The pattern includes four 
convictions for criminal harassment against two different women and in total 
there are ten convictions for breaches of Court Orders. If the complainant is to 
have any period of guaranteed peace and security it will only be during the 
period of incarceration. (R. v. Fazekas, 2001a, para. 23) 

The offender was sentenced to 12 months in custody (the judge took into account that 

the accused had spent 24 months in custody awaiting trial) followed by a three year 

probation order and a section 109 order banning the possession of a firearm for a ten 

year period. This decision was upheld on appeal (R. v. Fazekas, 2001b, para. 5). This 

case exemplifies what appears to be a common-sense interpretation on the part of the 

judge contrary to the opinions provided by the experts. Implicit in Judge Hennesey‟s 

decision is the notion that the best predictor of future behaviour is past behaviour. 

Further, he acknowledges the evidence of a pattern of behaviour that is progressively 

getting worse and his concern that the pattern will continue and is likely to escalate.  

The above cases appear to illustrate a lack of consistency in judicial decisions, 

especially as they relate to safety, although such concerns can be difficult to adjudicate 

when there is a lack of supporting evidence. Even though the sentencing principles of 

denunciation, deterrence, rehabilitation and responsibility recur in the cases, there is no 

doubt that the risk discourse is problematic - contradictory, confused and capricious.  
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Actuarial Justice: The Rebirth of Positivism 

 As noted at the outset of this chapter, legal and psy literature suggest that 

actuarial justice is playing an increasing role in judicial decision-making, especially as it 

relates to sentencing. That said, the number of criminal harassment cases that actually 

used actuarial expertise was much smaller than anticipated, although the use of psy 

language and conceptions of mental illness by the judges was prevalent even without 

the accompanying expert evidence. Feeley and Simon (1994) note that the New 

Penology203 is aimed at prevention and risk minimization – rather than responding to 

past offences, techniques are now aimed primarily at preventing future offences (178). 

However, when the role of actuarial justice within the cases is examined, it seems that 

expert opinions, while discussed in the decision-making process, are not consistently 

followed in terms of incapacitating offenders. Although incarceration is not necessarily 

the answer, the options available to judges that will keep the victim safe are limited. 

There are also concerns that incapacitation, like restraining orders, might increase 

offender feelings of revenge and escalate stalking behaviours upon release. 

Regardless of public support for risk management strategies, because they 

promise to keep the public safe from dangerous individuals (Silver & Miller, 2002, 144-

145), it seems that expert opinions and risk assessments are not necessarily followed in 

the judicial decisions examined here. Instead the criminal harassment judgements often 

seem to ignore the actuarial predictions of dangerousness, even when they are 

supported by clinical assessments, and return offenders to the community. Ironically, 

this finding is somewhat encouraging given the many critiques of risk assessment tools. 

For example, almost all studies of dangerousness predictions point to the substantial 
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 As noted in Chapter 3, the term New Penology was coined by Feeley and Simon (1992) and 
refers the emergence of actuarial justice as a means of “identifying, classifying and managing 
groups assorted by levels of dangerousness” (Feeley & Simon, 1994, 173); the focus is on 
controlling and managing danger (Cheliotis, 2006, 313). 
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proportion of false positives (Harcourt, 2007; MacAlister, 2005; Silver & Miller, 2002), 

especially in relation to criminal harassment and intimate partner violence (Harris & 

Rice, 2007, 1641; Roehl & Guertin, 2000, 189; Rosenfeld, 2004, 15-17).  

Some of the most telling comments regarding actuarial risk assessment tools 

arise in the R. v. Bulmer (1998) case. As noted previously, Dr. Choy provided extensive 

information regarding the distinctions between risk assessment based on clinical 

prediction versus actuarial risk assessments based on mathematical formulae and 

probabilities. The forensic psychiatrist acknowledged that actuarial risk assessments are  

... a form of stereotyping and conceded that the dangers of stereotypical 
concepts is a matter of concern in the profession and its ethics are still being 
debated. It's stereotyping, of course, based on some mathematical research. 
Although in this field, he testified, the approach is supported by research that 
indicates a numerical analysis of certain qualifiers of past behaviour is superior to 
a clinical assessment in predicting violence. (R. v. Bulmer, 1998, para. 16) 

Choy goes on to acknowledge the dangers associated with tools that label individuals 

and “the effect of those labels on individuals that they may have had to carry for the rest 

of their lives, especially where there is still a chance of error with respect to the actuarial 

analysis” (R. v. Bulmer, 1998, para. 17). Moreover, Choy states that actuarial risk 

assessments “must be limited to a specified time frame since stressors or new or 

unforeseen factors can affect one's behaviour and adjust the risk prediction” (R. v. 

Bulmer, 1998, para. 18). He then compares the value of clinical evaluations of risk with 

those produced through actuarial tools.  

...The accuracy of such tests is still limited. They are approximately 20 or 30 
percent better than the chance evaluations of the layperson or clinical 
psychiatrist or psychologist. It is interesting to note that if a clinical analysis gives 
a prediction of only chance, that means 50 percent correct, 50 percent wrong, a 
clinical analysis would fall short of balance of probabilities. A 20 or 30 percent 
improvement on that may move a risk assessment into a field of more probable 
than not, but is unlikely to move it into the field or finding of beyond a reasonable 
doubt. (R. v. Bulmer, 1998, para. 19) 

Despite Choy‟s profession, he appears uncertain regarding the validity and accuracy of 

risk assessment tools, thereby questioning their value in the courtroom. 
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The apparent conflicts between actuarial risk and clinical assessments are 

particularly evident in the sentencing judgement of R. v. Iannuzzi (2005). This case both 

provides an example of the imprecise nature of expert diagnosis, and speaks to the 

inconsistencies between techniques and the degree of subjective interpretation involved 

in predicting the future. The psychiatric report provided by Dr. Siu used three separate 

actuarial tests.204 In comparing the offender‟s results with those of others receiving 

similar scores, Sui determined that Iannuzzi was between 48% and 60% likely to commit 

another assault against an intimate partner in the future (defined as within 5 to 10 years) 

(R. v. Iannuzzi, 2005, para. 38-41). Notably, this means there is also a 40% to 52% 

probability that he will not commit another assault. Dr. Siu also listed historical factors 

that affirmed the possibility of recidivism including: “difficulty coping with interpersonal 

stress”; “conflicted interpersonal relationships (that is relationship break-up)”; “continued 

contact with previous partner”; “non-compliance with treatment” and “with conditions of 

court orders”; history of alcohol abuse; and anger difficulties (R. v. Iannuzzi, 2005, para. 

42). He concluded overall that “Iannuzzi is at a moderate to high risk of violent 

recidivism” (para. 43).  

In addition, prior to passing sentence Judge Reinhardt considered statements 

from the offender‟s family and friends who all held him in “high regard,” describing him 

as a “good role model,” and “a good child and adult who has been a good son to his 

mother and father.” His own mother said “her son is a good son and a good man. She 

states that he has always helped her around the house and always been there for her” 

(R. v. Iannuzzi, 2005, para. 44). Finally the judge considered the offender‟s written 

statement of remorse and his promises to abide with the treatment, counselling and 

medications recommended by Dr. Siu (R. v. Iannuzzi, 2005, para. 45). In his analysis, 
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 Violence Risk Appraisal Guide, Psychopathic Checklist – Revised, and Ontario Domestic 
Assault Risk Assessment.  
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Judge Rienhardt‟s takes into account the above information, the sentencing principles 

set out in the Code and the aggravating factors in this case. Iannuzzi engaged in 

persistent harassment of his victims and the judge is convinced that the offender‟s 

continued attempts at contact are an indication that the behaviours will continue to 

escalate. Moreover, Judge Reinhardt notes that “[f]rom the vantage point of the 

enforcement of court orders, and the likelihood that a suspended sentence and 

probation would protect Ms. De Sousa, I have serious doubts and this conduct by Mr. 

Iannuzzi becomes a seriously aggravating factor” (R. v. Iannuzzi, 2005, para. 56). 

Accordingly, the judge is “left with the conclusion that Mr. Iannuzzi has not demonstrated 

his suitability for immediate release and that the principles of general and specific 

deterrence and denunciation must take priority in this case” (R. v. Iannuzzi, 2005, para. 

61) and Iannuzzi received a 24 month global sentence of incarceration followed by a 

three year probation order. Although the actuarial tools used by Dr. Siu are less than 

conclusive (despite the fact that the doctor assesses the offender with a moderate to 

high risk of reoffending) the judge goes on to examine the overall circumstances of the 

case, ultimately placing priority on incapacitation to deter and denounce the behaviours.  

The sentencing decision in R. v. Pieszkor (2005b) provides similar findings: the 

judgement includes a discussion of the results of a series of risk assessments including 

the SARA and the Ontario Domestic Assault Risk Assessment (ODARA) tools. In 

assessing the offender, forensic psychiatrist Dr. Torre first discusses the offender‟s 

scores on the two actuarial tools finding that the ODARA score indicates “a relatively 

high risk of spousal assault re-offence” (as reproduced in R. v. Pieszkor, 2005b , para. 

8) in that about 70% of intimate partner abusers who obtained similar scores would 

commit another assault against an intimate partner or future partner within the next five 

years (as reproduced in R. v. Pieszkor, 2005b , para. 8). Similarly, the SARA guide 
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indicates that the offender has a high score on 12 of the 20 items related to “higher risk” 

(R. v. Pieszkor, 2005b , para. 9). Dr. Torre concludes  

Overall it is my opinion that given the information presently available to me Mr. 
Pieszkor presents a relatively high risk of future violence, particularly spousal 
violence. It is my opinion that the combination of paranoid and narcissistic 
personality disorders places him at a higher risk of some form of violence more 
generally. Mr. Pieszkor appears to have no insight and has refused mental health 
intervention. It appears unlikely then that such intervention will substantially 
reduce the risk of recidivism. (as reproduced in R. v. Pieszkor, 2005b, para. 10) 

The offender is sentenced to an additional 60 days incarceration (he had spent 

two months in jail pre-trial) followed by a three year probation order with a lengthy list of 

conditions beyond the usual no contact orders and geographic and weapons 

restrictions. In addition to these typical conditions, the judge orders the offender  

to attend for [sic], participate in and complete, if possible, a spousal anger 
treatment program, an anger management program, or any other therapies that 
might in the opinion of the probation officer assist Mr. Pieszkor in understanding, 
and I am going to use the language of Dr. Torre ...”the outstanding issues and 
the crisis at hand, improving insight, addressing cognitive distortions and 
improving interpersonal relationships.” (R. v. Pieszkor, 2005b, para. 16) 

It is this final statement regarding improving interpersonal relationships that is of most 

interest here. It seems the court is endorsing the ability of psy professions to improve 

interpersonal relationships. Judge Ball, however, seems to address any questions about 

rehabilitating the offender by adding the following conditions:  

Mr. Pieszkor has indicated that he wishes to enter into a relationship with a 
woman and I am satisfied in those circumstances that that counselling should 
also, insofar as he comes to this jurisdiction, include couple or what Dr. Torre 
refers to as "diactic counselling." I am further going to require that Mr. Pieszkor 
provide the name and home address of "Christine" who has been referred to the 
probation officer and that the probation officer will provide to her the Pre-
sentence Report and forensic psychiatric report that were placed before this 
Court. And that will be done forthwith. (R. v. Pieszkor, 2005b, para. 17) 

Requiring an offender to provide the contact information of his current partner, so that 

the probation officer can ensure she is aware of the former‟s record, is an unusual move 

not seen in many cases. The judge extends this condition further and orders that should 

the offender become “involved in any further relationship of a domestic nature in the 
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period of the probation order ... he shall advise his probation officer of such relationship” 

and the person must be provided with the reports noted above (R. v. Pieszkor, 2005b, 

para. 18). This is a novel approach to dangerousness, prevention of future harm, and 

safety. Here it seems that the actuarial evidence provided in court is so important that it 

must be passed on in order to protect both current and future partners of the offender.  

The cases show definite inconsistencies regarding psy interpretations of future 

risk. In most cases that include expert opinion, terms such as “guarded prognosis” or 

“moderate risk” are used, although occasionally much more convincing diagnoses are 

offered ranging from very high risk to “increased risk of violent behaviour.” Assessments 

are typically tied to historical behavioural patterns and more specifically to histories of 

violent behaviour, especially in relation to intimate partner violence. Research, however, 

consistently finds that in 25% of cases of spousal violence against a woman, the 

violence does not begin until after she leaves. When there is a history of violence she is 

at even greater risk of escalating violence. Given these disturbing findings, coupled with 

the apparent flaws associated with psy diagnosis, it seems that more care must be taken 

to protect those who leave their partners only to be subjected to criminal harassment. 

Risk assessments certainly do not appear to be the answer. Further, there is some 

indication that contradictions exist in the rhetoric attending to deterrence and protection. 

Sometimes judges appear to vacillate, accepting one argument and then passing 

sentences that are contrary to that same argument. But it must be borne in mind that 

judges operate within the constraints of an adversarial system, in which sides are taken 

by psy professionals who present evidence for both the Crown and the defence. These 

findings may therefore reflect the tendency of judges to accept the overall argument of 

one side over another for reasons not apparent in the decision.  
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This chapter has examined the often conflicting roles of law and the psy 

professions exemplified through risk discourse within the criminal harassment cases, 

and the links between assessments of risk and their application in sentencing decisions. 

Sentencing expectations as set out in the Code require judicial balancing of a series of 

objectives (denunciation, deterrence, retribution, reparation, rehabilitation, promoting a 

sense of responsibility in offenders, and acknowledging harm to victim and community) 

according to the circumstances of the case. The criminal harassment cases demonstrate 

the irreconcilable differences between these various objectives when it comes to 

sentencing offenders. Further, analyses show the disjuncture between the advice of the 

psy experts and judicial application of psy predictions. Given the myriad critiques against 

the psy professions, especially in relation to predicting future dangerous behaviour 

(whether it be from an actuarial or clinical stance), it is somewhat encouraging that 

judges seem to take psy reports with a grain of salt.  

The next chapter extends this examination of psy discourse but shifts the gaze to 

the construction of gender within the criminal harassment cases.  
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CHAPTER EIGHT: THE GENDERED CONSTRUCTION 
OF CRIMINAL HARASSMENT 

Human decision-making, operating in a human system, can never be devoid of 
a point of view.  

(Smith, 2005, para. 19) 

The role of the psy professions in the judicial process is apparent in the criminal 

harassment case law as shown in the previous chapter, although the frequency of their 

influence in the cases examined here does not match the expectations set out in much 

of the literature. This chapter explores the use of psy, and in some cases, “common 

sense” language, but shifts the gaze to the construction of gender within the sentencing 

decisions. It also examines the gendered language used by the accused and the 

complainant to explain their behaviour.  

Despite perceptions that stalkers are often mentally disordered (see Chapters 3 

and 7), most studies find that few stalkers are acting under the influence of a major 

mental illness (See, for example, Anand, 2001, 406-407; Gill & Brockman, 1996, 24; 

Lyon, 1993, 27). In fact, many stalkers may be simply playing out extreme (or not so 

extreme) romantic expectations embedded in our society. As Anand (2001) writes:  

A great deal of evidence suggests stalking is an activity deeply 
embedded within our society's conceptions of romance. Much of this 
evidence can be found in older and more contemporary forms of Western 
artistic expression. This expression not only reflects societal attitudes 
regarding courtship practices but also helps shape notions of what 
constitutes socially acceptable or desirable behaviour. From an 
examination of this evidence, I contend that, far from condemning stalking 
behaviour, our culture provides a supportive context for it. (Anand, 2001, 
409) 
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Moreover, we continue to see relationships characterized in popular culture by phrases 

such as “crazy in love” or “I love you so much it hurts” which equate romantic love with 

both pain and mental illness. In addition, especially in song, lyrics include such lines as 

“I can‟t live if living is without you” and “I‟d do anything to make you understand” which 

further perpetuate notions that relationships are worth pursuing at nearly any cost.205  

Given this contention, it seemed important to consider the presentation of 

unsubstantiated psy diagnoses and common sense explanations in the cases studied 

here. In examining these types of cases some interesting discourse appears relating to 

courtship, intimate relationships, and presentations of gender roles and stereotypes.  

R. v. Bakhtari (2002) provides one such example. In this case, the offender was 

an acquaintance of the victim who had become “fixated” on her and engaged in “anti-

social” behaviour by following and watching her. In passing sentence, the judge 

expresses concerns regarding the stability of the offender:  

I query if he [has] some phycological [sic] problem. (R. v. Bakhtari, 2002, para. 
22) 

I am concerned about this man. A man that behaves in this way could be 
dangerous. Or is he just lonely? I don't know. Obviously, he has denied all guilt, 
so you can't expect him to have denied any of this happened and then turn 
around and say, "I have impulses I find hard to control." (R. v. Bakhtari, 2002, 
para. 30) 

Although the case includes a discussion with the Crown regarding the need for a pre-

sentence report to assess the accused‟s mental health, Judge Kerr foregoes this option 

and sentences the offender to an 18-month probation order which incorporates a series 
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 “Crazy in Love” was written and recorded by Beyoncé Knowles (released 2003). “I love you so 
much it hurts” was first recorded in 1948 by Floyd Tillman. Since then it has been re-released 
by a number of other artists including Patsy Cline and Ray Charles. “I can‟t live if living is 
without you” was written by Tom Evans & Pete Ham and released by Bandfinger in 1970. The 
song has been re-released by a number of artists including Celine Dion and Mariah Carey. “I‟d 
do anything to make you understand” was recorded by Simple Plan and written by Pierre 
Bouvier, Charles-Andre Comeau, David Desrosiers, Arnold Lanni, Sebastien Lefebvre, and 
Jean-Francois Stinco. These are only a few examples of the many similar types of lyrics 
available. In addition, quick google searches for these lyrics also bring up numerous blogs 
which discuss these concepts.  

http://en.wikipedia.org/wiki/Beyonc%C3%A9_Knowles
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of conditions including an order to attend counselling so that the offender can address 

his “problems.” He also wonders if the offender is dangerous or just a lonely man, 

suggesting that when one is alone, that is, without a partner, or worse, experiencing 

unrequited love, he may have cause to become dangerous.206  

Likewise, in R. v. Sroka (1994), Judge Girard explains the repeated phone calls, 

letters, following and watching, and other harassing behaviours carried out by Sroka 

against his former intimate partner who asked him to leave, noting that “[h]e is obviously 

unbalanced in some way in that he is nice and then he, for no reason, becomes nasty” 

(R. v. Sroka, 1994, para. 2). Again, the impetus for “nasty” behaviour is linked to the end 

of the relationship. Although the judge says that Sroka becomes nasty for no reason, the 

case suggests the offender behaved this way simply because his partner left him. A 

rationale for the behaviour is provided; the rationale is just unreasonable and 

unacceptable.  

The above discussion demonstrates links between the criminal harassment 

cases and the application of popular culture images of relationships in assessing cases 

and understanding actions. This chapter now turns to some of the themes that emerge 

when judges try to explain the behaviour of the accused, and in some cases, the 

complainant, using common sense notions of gender relationships. Note is also made of 

some of the gendered language used by the accused and complainants, although the 

extent to which the judges adopt such language is not always clear. I begin by looking at 

the cases where the accused is unwilling or unable to let go of a relationship. 

                                                           
206

 Questions such as these appear to perpetuate notions prominent in popular culture which 
suggest that in order to be complete individuals must have a romantic partnership. It is quite 
possible the accused was responding to these expectations. 
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Can’t let go... or ... if I can’t have you, no one can 

The theme, “can‟t let go,” emerging from the case law, refers to instances where 

the accused seems unable to relinquish a relationship, and the behaviour escalates to 

criminal harassment. As shown above, this scenario is sometimes accompanied by the 

fact that the harasser‟s ex-partner has found a new romantic interest and “moved on,” 

and the harasser becomes preoccupied with ensuring that “if he can‟t have her, no one 

can.” Although this attitude is not explicitly a psy diagnosis, there are numerous 

discussions in the case law regarding the inability of an accused “to let go” of a former 

intimate, which are couched in psy language, referring to characteristics such as fixation, 

obsession, narcissism, and delusion. For example, the words “obsessive,” “obsession,” 

and “obsess” are used as a descriptor of the accused when there is no expert testimony 

or report provided in 72 decisions, with 118 references. Similarly, 23 decisions with 69 

references to the accused used the terms “narcissism” or “narcissistic.” Fifteen decisions 

and 20 references described the accused as “fixated” or as having a “fixation” on the 

victim and 25 decisions with 108 references referred to the accused as “delusional” or 

“deluded.” In many instances the judges use this “diagnoses” to explain or rationalize the 

accused‟s behaviour, although judicial responses to these pseudo-psychiatric 

attributions can vary dramatically.  

This finding is consistent with the literature in that psy typologies frequently 

include similar conceptualizations of stalkers using language such as “focus, fixation, 

obsession and persistence” to explain stalking behaviour (Cupach & Spitzberg, 2004, 

74). Further, as noted in Chapter 7, the proposed DSM addition of post-traumatic 

embitterment disorder supports the notion that “breaking up” can lead to psy diagnoses 

if not “handled” appropriately. Of greater concern is that the psychiatrization of a 
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terminated relationship removes responsibility from the offender, thereby rationalizing or 

excusing the behaviour.  

R. v. Archer (1999a) demonstrates some of the ways in which psy language is 

used to discuss and explain the accused‟s behaviour. Judge Killeen notes:  

The full narrative evidence going back many years to the 1970s shows that the 
accused could never, as it were, release Ms. Corbett from the relationship he 
had with her, and which ended, from her perspective, by 1980 or so. Ms. Corbett 
attempted to get one [sic] with her life apart from the accused, but it is clear that 
the accused obsessively refused to accept the termination of their relationship.  

I can only conclude that something snapped in the accused's psyche about 1997 
or so and that his personal demons and obsessions led him to embark upon the 
campaign of terror reflected in the charges in the indictment and the evidence (R. 
v. Archer, 1999a, para. 44-45) 

Language such as “snapped in the accused‟s psyche,” and “personal demons 

and obsessions,” contain a notable psy dimension and flavour, and similar phrases 

appear within the cases that do not include psy diagnoses or expert evidence. In the 

sentencing decision related to the above case, the judge went on to say,  

Mr. Archer undoubtedly snapped in 1997 because Miss Corbett had established 
another relationship and did not want to have anything more to do with him ... His 
overall intention was to terrorize Miss Corbett, her new spouse and a host of 
family members, friends and business associates of hers.  

It is not unfair to describe Mr. Archer as an obsessional stalker, and to add that 
the arsons and attempted arsons he committed were part of the revenge plan he 
determined to wreak upon the hapless Miss Corbett. (R. v. Archer, 1999b, para 
9-10)  

Although the judge assesses the accused as an “obsessional stalker,” one of the 

specific typologies of stalkers discussed in chapter 2, there is no indication in the case 

that this was a psy assessment provided by the expert. In fact, one portion of the report 

cited specifically notes that the accused did not suffer from “any major mental illness” 

although Dr. Komer, the psychiatrist who prepared the report for the sentencing hearing, 

does note that the offender has "features of an anti-social personality disorder and a 
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history of substance abuse" (R. v. Archer, 1999b, para. 12).207 The judge appears to set 

up a gendered dichotomy; the accused is presented as having “personal demons,” being 

“obsessed” and having a “revenge plan” while the victim is presented as “hapless.” This 

division is consistent with historical notions that women and other populations perceived 

as vulnerable require protection. Women are hapless and therefore need to be 

safeguarded from men with personal demons and revenge plans that can be explained 

by psy obsessions. There seems to be an underlying acceptance that these power 

dynamics are inevitable in heterosexual relationships.  

R. v. Watson (2002) did not involve any reported psy expertise in the sentencing 

hearing although there is mention that the accused attended counselling for his alcohol 

abuse and there was a pre-sentence report. Judge Donnelly‟s comments, although 

expressed in psy language, are encouraging and indicate that he is taking the matter 

very seriously, as reflected in the 17 month custodial sentence for the criminal 

harassment followed by a three year probation period:  

The alarming incidence of domestic violence requires stern response to patently 
dangerous circumstances. Mr. Watson's warning signs are obvious and 
significant. The fixation on his former wife, the delusional thought process 
relating to the cause of his problems and the denial of culpability give rise to 
significant concern. The intransigent conduct suggests that emotion has 
established a facility for overcoming reason. (R. v. Watson, 2002, para. 25) 

Similar to other cases, the offender is seen as irrational and unable to accept the end of 

the relationship. These behavioural explanations seem to both pathologize and 

normalize the offender. As previously discussed, popular culture representations of 

breaking up emphasize heartache and blame and encourage not letting go and 

persistence. These conceptions reflect a much broader issue regarding power and 

control dynamics that seem to be inevitable in relationships. Men are the controllers and 
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 Obsessional stalkers appear to fit within the personality disorder of obsessive compulsive 
disorder. 
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women need to be controlled by men; sometimes that control manifests itself by instilling 

fear. Judge Donnelly, however, does not accept the offender‟s excuses and 

rationalizations for his on-going and relentless unwanted contact with the victim. His 

assessment of the offender‟s activities and their impact on the complainant indicate an 

appropriate understanding of the nature of criminal harassment. Judge Donnelly notes: 

Stalking breeds fear. Experience teaches that fear in such circumstances is well 
founded against a domestic background. Mrs. Watson, on reasonable grounds, 
fears for her safety. In effect, she testified: "I know him very well. He harasses 
me all the time. I'm concerned when I'm alone. I'm scared. I don't know what he 
is going to do. All this makes me feel like a prisoner in my own life." (R. v. 
Watson, 2002, para. 19) 

Even more encouraging is Judge Donnelly‟s subsequent statement: “She [the 

complainant] is entitled not to spend her life as a full time victim under a shroud of fear 

and harassment” (R. v. Watson, 2002, para. 20). 

Similarly, in R. v. Beer (2000a) Judge Fisher acknowledges that harassing 

behaviours are not the type that most “wives” seek:  

When he says he loves his wife, unfortunately, that is not the kind of love that 
many wives wish; it is an obsession, a power, an entitlement that some 
husbands think they have over their wives, and it is terribly dangerous for 
everybody. (R. v. Beer, 2000a, para. 4) 

Once again, the trial judge takes the offender‟s threats which included a bumper sticker 

on his vehicle that said “I miss my ex, but my aim is getting better” (R. v. Beer, 2000a, 

para. 11) very seriously, handing down a 10 month custodial sentence for the criminal 

harassment. The very fact that such a bumper sticker even exists says something 

alarming about social constructions of relationships and gender.  

As stated previously, in some cases judges are unlikely to be concerned with psy 

diagnoses until the sentencing stage of the proceedings.208 For example, in R. v. 
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 This finding is not unexpected in that the trial judge is generally not allowed to bring in the 
accused‟s history/character in deciding whether the accused is guilty but this information can 
be presented and considered at the sentencing hearing (Brockman & Rose, 2011, 280-281). 
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Meehan (1997), Judge Barry, in deciding whether the offender is guilty, describes the 

latter as 

...a man obsessed with jealousy who wishes to keep a watch upon the common 
law spouse who left him. This is the only reasonable inference which can be 
drawn from Mr. Meehan's conduct when one considers his driving back and forth 
in the context of the letters he wrote to his wife and daughter, the sign he 
displayed upon his car and the sign found in the snowbank in front of Ms. Tobin's 
house. The testimony of Ms. Tobin identifying Mr. Meehan's printing on the latter 
sign, as well as the misspelling of "know" as "no" proves beyond a reasonable 
doubt that William Meehan left that sign in the snowbank. (R. v. Meehan, 1997, 
para. 24) 

This phrase “obsessed with jealousy” is laden with psy language but there is no 

indication in the case of any expert testimony or evidence to support the obsession as a 

psy diagnosis in the trial judgement. The language, however, also fits common sense 

notions of obsession. In the subsequent sentencing hearing for the case, however, 

Judge Barry refers to a psychiatric report which notes that the offender 

...has received treatment from a psychiatrist for depression since 1984. 
According to the psychiatric report, his depressive illness was complicated by 
alcoholic drinking, which led to unpredictable behaviour and some paranoid 
thinking, requiring treatment on several occasions with anti-psychotic medication. 
His depression is now under reasonable control with medication and he 
continues treatment on an outpatient basis. (R. v. Meehan, 1998, para. 3)  

The presumption that medication will control the offender‟s behaviour corresponds with 

the pathologization of stalkers. In addition, the judge goes on to observe that the 

presentence report includes a police reference to the offender as “a time bomb waiting 

to go off” (notably, not dissimilar from the characterization of a stalker‟s “snapping” 

included above) (R. v. Meehan, 1998, para. 14). The sentencing decision, including the 

psy report, certainly link mental health issues to the offender, although the obsessive 

“diagnosis” used by the judge at trial does not appear to be supported by the information 

presented from the pre-sentence report. 

Consonantly, in R. v. Vanderlinde (2001), considerable attention is paid to the 

psy characteristics of the offender without mention of psy assessments in the 
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presentence report. Once again, the judge suggests a “deep-seated psychiatric reason” 

for the offender‟s behaviours even though there is no evidence supporting such a 

diagnosis.209 In reviewing the arguments put forth regarding disparate recommendations 

for sentencing (the Crown wanted a penitentiary sentence while defence argued that a 

suspended sentence and probation were appropriate), Judge Douglas summarizes the 

opposing characterizations of the offender. The Crown puts forth that ”[f]irst, the accused 

is a danger; second or alternatively, we don't know if he is dangerous, but he is part of a 

dangerous class; and third, whatever treatment is proposed is not likely to be effective” 

(R. v. Vanderlinde, 2001, para. 10). The defence, however, suggests that the accused‟s 

criminal history and current offence do not indicate “escalating violence, but ... clearly 

speak to a significant problem with alcohol and perhaps other substance abuse” (R. v. 

Vanderlinde, 2001, para. 10). Regardless of whether or not the offender‟s behaviours 

are alcohol-related, there is no doubt the behaviours are escalating based on the 

information presented to the court (the offender has a history of breaching no contact 

orders). Of particular interest here is the judge‟s frequent use of psy language in his 

analysis of the obsessive conduct of the offender. Moreover, Judge Douglas engages in 

a discussion regarding the rationality of the offender, ultimately finding that there is a 

reasonable and logical connection between the behaviour and motives of the offender. 

The offender‟s behaviour is characterized as “obsessive” and “narcissistic,” and his 

anger at the court-enforced separation from his wife and at the police enforcement of 

restraining orders is used as the logical link between the offender‟s continued attempts 

at contact and  

...intimidation by mere presence. To him, given his motives, this makes perfect 
sense. It makes perfect sense, particularly if you have little concern for the 
consequences of being caught, and particularly if your desires are inflamed and 
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 Although the judge refers to a pre-sentence report [PSR] and suggests there is no evidence of 
a psy disorder, it is not clear if the PSR involved a psy assessment.  
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your judgment weakened by the consumption of alcohol. (R. v. Vanderlinde, 
2001, para. 11) 

In my view, the accused, as the Crown puts it, narcissistically sees the world as 
he wants to or must see it to be, and he is prepared to act selfishly; that is, in 
disregard of the rights of others such as his wife and the Courts, to have it as he 
wants it or must see it. Whether he does this from some deep-seated psychiatric 
reason not addressed by the report, whatever that might be, or just to be, to 
quote the Crown, "bad", is something perhaps beyond the evidence of this Court, 
or even, perhaps, human understanding. (R. v. Vanderlinde, 2001, para. 12) 

Here the judge has emphasized connections between rationality, motivations and 

the apparent inability of an accused to let go of his former partner. It is as though 

applying a formal label to the individual means he is no longer perceived as a free willed, 

rational character. In other words, the application of the formal label both explains and 

excuses the behaviour. And once again, the offender‟s anger is grounded in his 

separation from his wife. Regardless, Judge Douglas goes on to acknowledge that the 

most useful predictor of future behaviour is past behaviour (R. v. Vanderlinde, 2001, 

para. 13), and based on the offender‟s history of breaching probation he finds that the 

offender‟s  

...conduct will continue to seriously impair the right to live their [the accused‟s ex-
wife and child] lives unimpeded and free from his interference; and if a custodial 
sentence does nothing more than give them some months of peace, this 
protection of them, the only innocents in this affair, then that custodial sentence 
is justified. (R. v. Vanderlinde, 2001, para. 14) 

A parallel discussion ensues in R. v. Ho (1998), albeit with a different conclusion. 

In Vanderlinde the judge found a rational link between the offender‟s motive and 

behaviour, although this link is not enough to keep the offender out of prison. In R. v. Ho 

(1998), a case with comparable characteristics in that the offender was unable to “let go” 

of the victim, the trial judge clearly states there was nothing rational about the offender‟s 

behaviour, finding that “...Mr. Ho's actions were not the product of a cold-blooded heart 

but were the irrational acts of someone locked into an emotional obsession that blocked 

out any rational thought...” (as reproduced by the Court of Appeal in R. v. Ho, 1998, 

para. 6).  
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The harassing conviction was based on your persistent, direct, and indirect 
attempts, to persuade her to reunite with you. Despite court orders prohibiting 
you from contacting her, despite her clear rejections of your entreaties, you 
pressed the case by stalking her residence, workplace, and places she 
frequented on social occasions. You sent her desperate letters, and ultimately 
resorted to emotional blackmail by threatening to relate malicious stories to her 
family. While it is true you did not directly threaten any physical harm, it is also 
equally clear that the cumulative effect of all your harassment has significantly 
disturbed her emotional, physical, and psychological well-being, and that was the 
basis of your conviction for harassment. (as reproduced by the Court of Appeal in 
R. v. Ho, 1998, para. 3) 

In this case, the offender was convicted not only of criminal harassment but also 

of counselling to commit murder. The trial judge also dismissed the offender‟s argument 

that his Vietnamese culture provided a potential defence or mitigating factor. The judge‟s 

dismissal of these arguments was upheld by the appellate court. In his oral judgement, 

Judge Esson notes the trial judge gave “full consideration to the matter of his cultural 

background and the difficulties which he has had in fitting into Canada life and applying 

Canadian values in some ways” (R. v. Ho, 1998, para. 6). In agreeing with the trial court 

decision, Esson, J.J. A. goes on to cite the trial judge‟s summary of the argument: 

…neither your cultural nor your linguistic differences offer any mitigating 
influence. In this regard I concur with the probation report that correctly suggests 
that your behaviour transcends any cultural context. You cannot, in any culture, 
impose your will on others, and cannot find in a rejection the justification for 
murder. Therefore, I am without either sympathy or compassion for your actions, 
and I feel compelled to impose a sentence that clearly says to you that such 
actions cannot be tolerated in this country and that you must appreciate society's 
utter repudiation of this conduct. (as reproduced by the Court of Appeal in R. v. 
Ho, 1998, para. 6) 

While the offender argued that his behaviours were grounded in cultural beliefs 

and could therefore be explained and rationalized by the offender, two levels of court 

disagreed. In upholding the five and a half year penitentiary sentence for counselling to 

commit murder and the six-month concurrent criminal harassment sentence, the 

appellate court noted that this sentence fit within the range of sentences for other similar 

offences and served the objectives of denunciation set out by the trial judge. 
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The tendency of accused to minimize their responsibility was a common theme in 

the case law, many times reflecting gender roles. There were 94 decisions and 143 

coding references that depicted minimizing responsibility on the part of the accused. R. 

v. Perrier (1999) depicts an offender, unable to accept the end of a relationship, who 

goes to extreme efforts to gain the attention of the complainant. In this case, the 

offender shows no remorse for his behaviours although he did ultimately apologize for 

his behaviours. His apology, however, was immediately “qualified [...] by noting he „had 

to have some peace of mind‟ " (R. v. Perrier, 1999, para. 21), thereby minimizing his role 

and responsibility in the criminal harassment behaviours. After a three year relationship, 

the couple had broken up for a period. They reunited about a year later at which time the 

victim informed the accused that she had engaged in sexual relations during their 

breakup. Perrier became “obsessed” with the possibility that the complainant might have 

contracted HIV. The couple ultimately broke up again and shortly thereafter the criminal 

harassment began. The offender engaged in a series of activities aimed at discrediting 

the victim, including sending insulting letters to her (with a threat to publicize a 

pornographic video he had made of her), posting electronic messages on the internet, 

creating a home page and putting up posters in her neighbourhood and workplace (R. v. 

Perrier, 1999, para. 7-11). These materials  

...included obscene and vulgar comments about the complainant's personal life 
and allegedly promiscuous sexual history as well as statements alleging she was 
"a lying slut", had slept with a man who had AIDS, did not tell her boyfriend until 
after having sex with him, then laughed in his face when he expressed concern, 
was HIV positive, and had been having sex since she was thirteen years old.  

The posters also included a picture of a nude body with the complainant's face 
superimposed to make the picture appear as if it were the complainant posing 
nude. (R. v. Perrier, 1999, para. 9-10) 

Although the victim initially went to the police on January 23, 1998, and continued to 

report the escalating campaign to defame her, the offender was not informed of the 



 

 249 

complaint laid against him for more than two months.210 Following his preliminary inquiry, 

the offender wrote to the complainant once again “saying he wanted the truth to come 

out in court but holding out the possibility they could „settle out of court‟ if she would talk 

to him. He stressed the case would attract much publicity” (R. v. Perrier, 1999, para. 14). 

While acknowledging that the offender may have had concerns regarding the 

possibility of HIV infection during his relationship with the complainant, Judge Barry 

ultimately finds 

...that the main motivation for his criminal behaviour was his obsessive refusal to 
let go of a failed relationship, coupled with anger towards the complainant for 
leaving him...In other words, this is yet another case of an individual who will be 
regarded by his community as acting in a "weird" fashion because of a mistaken 
belief that he "owned" the other person in the relationship or had a right to 
maintain intimate contact with her, despite her objections. (R. v. Perrier, 1999, 
para. 22)  

Perrier is yet another example of an accused, unable to let go of a relationship, 

engaging in bizarre behaviours to get her attention, apparently in the hopes that she will 

return to him. There is an apparent gendered component here in that he pursues her 

“weirdly” because he has a sense of ownership over her even though she has 

repeatedly told him she is not interested. It seems the notion that women, and 

particularly spouses, are “property” is still entertained by some accused - perceptions of 

a “husband‟s” right to consortium211 seen in previously discussed cases continue. 

Although the couple in Perrier were not legally married, this sense of ownership appears 

to be tied to involvement in an intimate relationship rather than to the legal status of that 

relationship.  
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 Details explaining the delay in contacting the accused are not provided. The case notes only 
that the “investigating officer” finally contacted the accused on March 30, 1998, after making 
“several attempts to reach the offender” (R. v. Perrier, 1999, para. 12). 
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 A husband‟s right to consortium was repealed in Canada in 1983 when the old rape law was 
replaced with current sexual assault legislation (Comack, 2009, 197).  
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I may be guilty but that doesn’t mean I’m sorry 

In addition to themes of relentless pursuit and attempts to control former 

partners, the cases also feature a lack of insight, remorse and responsibility on the part 

of accused stalkers. Although these aspects are evident in some of the above-

mentioned cases, themes of remorse and responsibility warrant further attention as the 

cases frequently highlight offenders who refuse to take responsibitliy for their actions 

and who fail to understand the harm caused to the complainant. On the other hand, 

when an accused presents a sincere and believable demonstration of remorse in 

criminal court it can be used to mitigate punishments (Weisman, 2009, 48). Further,  

[w]rongdoers who are regarded as remorseful are viewed as more worthy 
of mercy, safer for re-inclusion into the community, and more similar to 
their law-abiding neighbors than those who have not shown remorse or 
whose expressions of remorse are judged as not credible. (Weisman, 
2009, 49) 

Gender stereotypes are often reflected in judicial evaluations of offenders‟ 

remorse and acceptance of responsibility in the criminal harassment cases. In addition, 

when the accused shows insight into his behaviours, it is sometimes couched in psy 

language and is, in fact, part of the criteria used in rendering a psy diagnosis of the 

accused. On some levels it may be that refusing to accept responsibility is some form of 

defence mechanism for the accused. Acknowledging accountability for one‟s actions 

may be problematic for the individual, as accepting responsibility is likely to necessitate 

feeling remorse, which is then further complicated by the emotions associated with 

apology and forgiveness.212  
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 Although beyond the scope of this dissertation, there are discussions in the literature 
regarding the relationship between apology, forgiveness, remorse and accountability, 
especially within the realm of restorative justice. To further complicate the matter, there is also 
considerable debate regarding the appropriateness of applying these concepts to intimate 
partner violence. See, for example, Ashworth (2002); Cameron (2003; 2006); Hudson (2002; 
2003); Petrucci (2002); and Stubbs (2007) among others. 
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In R. v. Downes (2006), Justice Rosenberg, writing for the Ontario Court of 

Appeal, noted that the probation officer‟s report “...described the appellant as not being 

remorseful” and that the offender “has little insight into the harm he caused the 

complainant, whom he blames for disrupting his relationship with his daughter” (R. v. 

Downes, 2006, para. 12). The relationship was “uneventful” for the first ten months, after 

which the accused became extremely violent, accusing the complainant of cheating on 

him after an evening out (R. v. Downes, 2006, para. 5). Following a not atypical period of 

apology and remorse,213 the couple reconciled until signs of jealousy recurred and the 

complainant ended the relationship. The offender refused to accept this turn of events 

and began harassing her, becoming “possessive, angry and violent” (R. v. Downes, 

2006, para. 6). It seems that in this case the offender was unwilling to convey his 

remorse to the court, although he was able to convey it to the victim when he believed 

there was the potential for reconciling the relationship. The offender seemed to feel 

entitled to a relationship with his ex-partner regardless of the partner‟s feelings. 

Likewise, in R. v. MacLean (1994), the offender is categorized as confusing, 

obsessive, evasive, self-delusionary, and contradictory – attributes which, in turn, are 

used to explain his actions. Although the accused was convicted in this case, throughout 

his decision, Judge Bentley repeatedly refers to the offender‟s confusion in presenting 

information to the court, commenting that “he put a spin on things that were not borne 

out by other witnesses” (R. v. MacLean, 1994, para. 50). It seems the offender was 

selectively remembering events in specific ways designed to present himself in the best 

light possible. Further, Bentley, J. notes 
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 The cycle of violence attributed to Lenore Walker (1979) describes three phases in intimate 
partner violence: 1) tension-building prior to a violent explosion; 2) acute abuse incident; and 
3) a period characterized by remorse, apology and avowal that the abuse will not happen 
again (Belknap, 2007, 329). 
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I find it strange that while he confirms the essence of all the telephone calls, and 
admits the complainant is angry with him, he never admits that she said she 
never wanted to see him again. For example he confirms the contents of the 
December 18th call and the contents of the 2 a.m. call, but denies threatening 
her. Most telling in my opinion was his evidence that when the complainant 
called him the following day and demanded to know "if this is going to carry on." 
He interpreted this to mean only that she objected to the 2 a.m. call and not his 
ongoing contact with her. I find his response either a self-serving comment to 
justify his continued actions or an act of outright delusion. 

Such feelings of delusion unfortunately were not confined to a single episode. He 
continued calling her between Christmas and New Years (even though he knew 
that she was angry with him), because he states he still had deep feelings for 
her. (R. v. MacLean, 1994, para. 52-53) 

The offender fails to exhibit any remorse or take any responsibility for this behaviour and 

he justifies his actions because he “still [has] deep feelings for the victim” (R. v. 

MacLean, 1994, para. 53). He fails to accept the victim‟s wishes to end the relationship, 

and attempts to rationalize his activities. 

R. v. Olivier (2002b) provides some comments from Judge Grannary regarding 

the offender‟s lack of remorse in that case. At sentencing, Grannary, J. admonishes the 

offender for his behaviours and the impact of these behaviours on the offender.  

There is no excuse for this. I know you have no remorse because you say you 
did not even do it. I decided you did do it. I heard nothing to the contrary. There 
was no evidence to suggest that this had not happened. I found Ms. B. to be a 
credible individual and I believed her and it is too late to say you did not do it. (R. 
v. Olivier, 2002b, para. 10) 

When the offender attempts to interject, arguing with the judge that there were 

inconsistencies in the complainant‟s testimony, Judge Grannary responds 

No there was not, not in the trial there was not. There may be in your head but 
there was not at the trial and I can only go on what is at the trial, not what is 
going on in your mind. You have no remorse. You show absolutely no remorse 
on the last conviction you had. You denied it then too, even though you were 
convicted. The probation has had very little effect, in my estimation, on you 
although you request more of it. (R. v. Olivier, 2002b, para. 14) 

Throughout the case, the offender appears to rationalize his behaviours in his efforts to 

reconcile with the complainant and is admonished by the judge for his inability to show 

remorse, and his denial of responsibility regarding the impact of his behaviours on the 
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complainant. These factors, coupled with a history of being late for court and missing 

appointments, influenced the judge‟s sentence of four months incarceration. Judge 

Grannary speaks extensively about the available options that would allow him to keep 

the offender out of jail, and says to the offender  

... you have had a difficult year with the passing of members of your family. It has 
been very tragic for you but there is nothing in any of that grief and personal 
misery, that suggests any excuse for the way you have behaved or any excuse 
for not attending to court when you are supposed to be here (R. v. Olivier, 
2002b, para. 21).  

Regardless of the personal circumstances used by the offender to justify his actions, 

these arguments are not enough to keep the offender from a jail sentence.   

In R. v. Basha (2002b), Judge Gorman draws attention to the offender‟s lack of 

remorse and insight into his conduct in addition to highlighting the findings of a 

psychiatrist which indicate that the offender  

for the most part ... has the capacity to restraint [sic] his actions and is not a 
danger to himself or anyone else. He has shown capacity to follow directions by 
people he trusts or people who are in authority and if he knows there will be 
consequences to his actions. This can be used to control his behaviour 
effectively” (R. v. Basha, 2002b, para. 11).  

Judge Gorman then focuses on Basha‟s failure to demonstrate regret for his actions or 

to promise no harm to the complainant in the future, noting:  

... when I asked Mr. Basha [...] if he wished to say anything before sentence was 
imposed, he responded by blaming Ms. White for his actions. He offered no 
apology nor assurance that he would refrain from harassing her in the future. It is 
obvious that Mr. Basha has absolutely no empathy for Ms. White nor any 
concern or insight into the harm he has caused her despite her emotional plea at 
the sentence hearing for him to leave her alone. He has not physically harmed 
her yet, though he has threatened her. He has however, harmed her by taking 
away her freedom and her ability to live her life. (R. v. Basha, 2002b, para. 12) 

Mr. Basha received a five month sentence for criminal harassment and two 

consecutive sentences of three and four months each for the breach of recognizance 

offences related to the initial charge of criminal harassment (R. v. Basha, 2002b, para. 

59). Although Judge Gorman acknowledges the psychological illness in this case, he 
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determines that other factors such as the offender‟s employment status and his apology 

indicate that he understands his actions. Further, elements of denial, or refusing to 

accept responsibility for one‟s actions, seem to be viewed as aggravating factors which 

in this instance were used to support a sentence of incarceration. The nexus between 

remorse and responsibility is fluid and there is no doubt that the two concepts are 

intricately connected as shown throughout this section. I now look at cases in which the 

inability of the accused to let go of a failed relationship mimics social constructions that 

encourage relentless pursuit in order to rekindle a relationship. 

I’ll do anything to get your attention  

In addition to an accused‟s inability to let go of his/her previous partner, the 

former sometimes engaged in behaviours best characterized as doing almost anything 

to get her attention including instilling fear, putting up sexually explicit posters as noted 

above, contacting the complainant‟s family member and/or employer, and causing 

substantial property damage. For example, in R. v. Bensley (1998) Judge Thackray cites 

the trial judge who noted: 

I am satisfied in this case that the complainant's psychological and emotional 
well being and safety were indeed threatened. That was precisely Mr. Bensley's 
aim. He felt that he might be able to successfully frighten her into returning to 
him. As he said in his letter, it was the rejection that got him and he thought that 
he could, as he put it, "piss her off enough to turn around and start talking to him 
again." (as reproduced by the Court of Appeal in R. v. Bensley, 1998, para. 21) 

In what would be perceived by most as an unusual move, having exhausted more typical 

means of convincing the victim to return to the relationship, the offender engaged in a 

concerted effort to “frighten” the victim into returning. Once again previous discussions 

about the relationship between criminal harassment and romantic notions of courtship 

discussed in Chapter 3 are echoed. Of course, “frightening” a victim into returning is 

hardly a typical means of enticing someone to re-engage in a relationship, but the above 
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scenario does indicate a sense of urgency and desperation on the part of the accused. 

The latter makes it clear that his inability to accept her “rejection” was the reason behind 

the criminal harassment. There is a sense of ownership implied, in that she will not be 

permitted to end the relationship.  

 As long as a sense of ownership dominates an intimate relationship it is no 

wonder that some continue to believe that „no actually means yes, just not yet.‟ These 

concerns are specifically addressed in R. v. Baszczynski (1994). After reminding himself 

of the intended purposes of criminal harassment legislation in Canada, Judge Downie, in 

one of the premier criminal harassment cases appearing in the legal databases, notes: 

...you've got to apply a certain amount of common sense to the situation as well. 
We're still dealing with people's emotions which have been rubbed raw by a 
break up. We must also keep in mind that there's a certain amount of folklore 
that says that a certain amount of persistence is forgivable. I think there's an old 
saying that says "Faint heart n'er won fair lady". Such sentiments may not be 
totally a propos these days in view of this new legislation but it seems to imply 
that a certain amount of persistence might win over the reluctant person who is 
the object of suit. (R. v. Baszczynski, 1994, para. 37) 

Distinctions between persistence and harassment are blurred, and a patriarchal culture 

that encourages pursuit, even when one has been told repeatedly to stop, may explain 

some of these cases. As the Crown reminds us in R. v. Bhangal (2005), criminal 

harassment legislation criminalizes activities that are in most circumstances not criminal. 

For example, when “a girlfriend ha[s] ended a relationship it would not be criminal 

conduct for the boyfriend to send one bunch of flowers to the girlfriend, but it would not 

be okay and [is] potentially criminal conduct to send ten to 20 bunches of flowers at 

regular intervals” (R. v. Bhangal, 2005, para. 10). 

R. v. Zunti (1997) provides yet another example of the extreme lengths employed 

by an accused in his efforts to encourage the complainant to engage in a relationship 

with him. The complainant had known the accused for nine years, and shortly after they 

met “... he became enamoured of her and when she did not reciprocate his feelings he 
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began to appear at functions which she attended; watch and approach her on the street; 

leave telephone messages; and telephone and then hang up on her.” The accused also 

sent her 16 “missives” during a three year period (R. v. Zunti, 1997, para. 5). While 

initially (notably prior to the implementation of criminal harassment legislation in 1993) 

these “missives” were sent privately, the behaviours eventually escalated. On repeated 

occasions and in at least four different public locations, the accused put up posters that 

included sexually explicit language directed at the complainant. Although details 

regarding the posters are minimal, it is apparent that they name the complainant and 

“convey short obscene message[s] containing explicit reference[s] to sexual activity with 

big members of a minority group” (R. v. Zunti, 1997, para. 3). In the words of the trial 

judge “... the accused ... placed the posters in question ... in a further, obsessive attempt 

to get the attention of the complainant” (as reproduced by the Court of Appeal in R. v. 

Zunti, 1997, para. 28). Once again, gender stereotypes are evident. The accused 

engages in a concerted effort to sour the reputation of the woman who is rejecting him, 

using sexually explicit messages (that appear to include a racial element). Further, at 

least in this case, a steady dose of rejection speaks to men as the pursuers in courtship. 

It is as though the accused in this case followed the courtship manual of “romance”: 

“Men will eventually be rewarded if they persistently pursue women” (Anand, 2001, 411). 

Unfortunately, the manual left out a discussion of the reality of gender relations: most 

women are not swooned by unwanted “romantic persistence.”  

The accused in R. v. Gowing (1994) experienced similar difficulties in letting go 

of his relationship with the complainant. Although the complainant made it clear to the 

accused that their relationship was over, the latter was unable to accept this situation 

and “felt he had a right to be told, in a manner acceptable to him, why the relationship 

was over. Rage, hostility, betrayal leaped from the pages of the letters delivered to the 
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complainant during the period of time set out in the information” (R. v. Gowing, 1994a, 

para. 2). Despite repeated police warnings to stay away from the victim, “[t]he accused 

stated under oath that he took certain steps to provoke her to communicate with him 

when it became obvious that she did not wish to communicate (R. v. Gowing, 1994a, 

para. 2). Once again, a man‟s right to pursue (according to the accused), even when she 

says no, is evident. Moreover, the accused in this case felt that if she wanted to leave 

she owed him a satisfactory explanation regardless of her wishes. Stereotypical 

constructions of gender in relationships remain. 

Although not a case that involved former intimate partners, R. v. Bakhtari214 

(2002), discussed above and in Chapter 6, also includes some interesting comments 

about relationships. As previously discussed, the judge was most impressed by Ms. 

Poleselo (complainant) as evidenced by his assessment of her testimony. Judge Kerr 

places specific emphasis on the courteous pleasantries the complainant offered the 

accused when she first met him, followed by a notation that Ms. Poleselo specifically told 

the accused she had a boyfriend.  

... She testified that she did not want anything to do with him. She was not 
remotely attracted to him in any sort of romantic way. She did have a boyfriend, I 
believe she told him, or led him to believe at one point she was living with her 
boyfriend, which wasn't true, perhaps to discourage him. But nothing would 
discourage this man. (R. v. Bakhtari, 2002, para. 2) 

It is unclear whether this information was factual, or if the complainant had 

conscientiously lied in telling him that she was living with her boyfriend. Regardless, the 

implication is that it is somehow even more inappropriate for an accused to harass a 

woman who is “taken.”  

Likewise, in R. v. Pastore (2005) Judge Lampkin makes some interesting 

comments about relationships. Here the accused denied all activities relating to the 
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harassment of his estranged wife that involved threatening and following activities; he 

also believed that he was entitled to the SUV she was driving. The judge finds, “... Mr. 

Pastore is a stranger to the truth. Mr. Pastore is not a fool” (R. v. Pastore, 2005, para. 

36). He then goes on to chastise the accused, stating: 

It appears that Mr. Pastore is living in the past. He believes that because he paid 
for the SUV he is entitled to pick it up whenever he wants it despite the fact that 
his wife has had the use of that vehicle and in the context of family proceedings 
between them. There was a time, many centuries ago, when the law was in such 
a state that the cynics said: "Husband and wife are one in law and the husband 
is that one". In those days all family property belonged to the husband. The wife 
had no separate estate. But times have changed, Mr. Pastore. The law now 
acknowledges what marriage has always been from the days of Adam and Eve - 
a partnership in which two people come together to share their lives, their 
successes and their failures, their joys and their sorrows, and also their property. 
And that is what you have failed to recognize. (R. v. Pastore, 2005, para. 43) 

The judge‟s comments that the accused is living in a past that no longer exists are 

constructive. As Judge Lampkin underscores, the end of marriage no longer means 

everything belongs to the man. The accused‟s lack of insight into appropriate behaviours 

is emphasized and a conviction is entered.  

Whose fault is it anyway? 

The final gendered constructions discussed here are related to blame, that is, 

assessments of who is at fault in the case and who is responsible for keeping the victim 

safe. These evaluations often include discussions of the impact of criminal harassment 

on the victim. These issues arise, in part, because fear on the part of the victim is an 

integral part of the legal definition of criminal harassment, as outlined in Chapter 2. 

There were 183 decisions and 384 specific references to victim impact coded in the data 

set. 

It appears in some cases that female victims are expected to manage their own 

fears by changing their own behaviours to keep themselves safe and free from 

harassment. Again, we find the over-arching neo-liberal regime of responsibilization 
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making its way into the legal rhetoric. Rather than placing blame on the man who 

engages in the harassing behaviour, women are expected to find ways to ensure the 

harassment stops and in some instances they are even tasked with the investigation. In 

R. v. Gill (2002), Judge Gorman chastised the Royal Newfoundland Constabulary who 

had  

...advised her [the complainant] to make a log of the harassing telephone calls 
that she was receiving and to come back later. 

Providing such advice to complainants can only serve to discourage women who 
are or have been harassed by their spouses or boyfriends from complaining to 
the police and it must have been disheartening to Ms. Alexander to have 
received such a reaction to her request for police assistance. (R. v. Gill, 2005, 
para. 4-5) 

While it may be necessary for women to do what they can to protect themselves, they 

should not be made to feel they are to blame for being stalked (Sinwelski & Vinton, 2001 

pg. 59) nor should they be held responsible for the investigation. That said, they may be 

encouraged to keep a diary of attempted contacts which can be helpful as evidence in 

court (Sinwelski & Vinton, 2001 pg. 60). In addition, women are sometimes advised to 

change their phone numbers, licence plates, and even quit their jobs or move to protect 

themselves from their stalker (Anand, 2001, 399). In R. v. Gowing (1994a), the victim 

made extensive efforts to avoid the accused215 -- efforts which are acknowledged by 

Judge Zuraw  

She left her apartment and stayed with a friend. She changed her phone 
number. She avoided him at the Y., and had friends escort her to her car. She 
was upset. She was seeking professional help. The friends called the police on 
her behalf and later she called the police. The police told the accused to leave 
the complainant alone. The accused knew this and was frustrated, dismayed and 
enraged. Thus the letters and the threats. The explicit video, the explicit photos 
of the two of them together left on her car. (R. v. Gowing, 1994a, para. 3) 
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Likewise, in R. v. Ivory (2004), Judge Lampkin also acknowledges the lifestyle 

changes and the impact of criminal harassment on the victim:  

Ms. Pichler felt the telephone calls would not stop. It appeared to her that Mr. 
Ivory would not listen to her request not to call nor Constable Cheung's caution 
not to contact her. She did not feel safe anymore. She felt panicky and paranoid 
about going out. At the end of July 2002 she gave sixty days' notice to her 
landlord to surrender the premises. (R. v. Ivory, 2004, para. 45) 

Here the use of “paranoid” does not appear to be psychiatrized. Instead, there is an 

implication that the victim had good reason for concern. One could argue that you can 

only be paranoid if they are not out to get you. In this case, the victim‟s relationship with 

the accused included a history of violence and the criminal harassment charges came 

about because he would not leave her alone. According to the judge, the victim stated 

that: 

the relationship was toxic. They argued a lot. There was a lot of verbal abuse. 
Arguments would escalate. Mr. Ivory would throw and smash things on the floor. 
There would be spitting and kicking. There was a lot of violence. They would hit 
each other. She suffered bruises on her legs, on her hairline and on her arm from 
the top of her shoulder to her elbow. She never reported any of that to the police 
because she felt guilty. She felt it was her fault. (R. v. Ivory, 2004, para. 6) 

It is encouraging to witness judicial responses to criminal harassment that both 

acknowledge and take into account the often devastating and sometimes traumatic 

impact of the events on the victim.  

In some cases, the fact that the female victim sought help from a psychologist or 

psychiatrist as a consequence of the stalking behaviour was actually used to support a 

conviction for criminal harassment because it demonstrated the impact of the criminal 

harassment on the victim.216 For example, R. v. Davis (1999b). Judge Beard reports that  

the complainant testified that immediately following the break-up … the accused 
again began calling her and sending flowers and letters, as he had done before. 
She testified that she told him that their relationship was over this time and that 
he should get on with his life with this girlfriend and leave her out of it. He 
persisted and began calling her friends, asking how she was doing, whether she 
had a new boyfriend, etc. She began getting counseling from a psychologist who 
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suggested that she stop talking to the accused and that she document all of his 
attempts to contact her. The complainant had her telephone number changed 
and got an unlisted number. (R. v. Davis, 1999b, para. 5) 

The fact that the victim was seeing a psychologist was included as partial evidence for 

the accused‟s conviction for criminal harassment in that it indicated the victim was truly 

harassed (R. v. Davis, 1999b, para. 52-53). 

Literature suggests, however, that often the woman is blamed for somehow 

causing the stalking by answering the perpetrator‟s phone calls, or by refusing to move 

or change her phone number. As seen above, in R. v. Gill (2005), the judge chastised 

the police for putting the onus on the victim to stop the behaviour and to establish proof 

of the offence before returning to them (para. 4-5). When women are not viewed as 

doing everything in their power to prevent the harassment, it seems that they are 

considered to be somehow inviting or encouraging it. Others have found evidence of 

condescending prescriptions for how to avoid harassment that seem designed to make 

the victim responsible: “if she doesn‟t tell him „right‟ then he can‟t be expected to 

understand” (Mullen et al., 2000, p. 223-224). When the victim can be blamed for the 

behaviour, the stalker‟s behaviour can be excused. Interestingly, cases such as these 

were rarely located in the data set, although in a few instances, authorities suggested 

that the victim was encouraging the offender.217 That said, there are examples of the 

silencing of women through the use of value laden language describing women‟s 

dissatisfaction – they „nag,‟ „moan,‟ whinge [sic]‟ and „bitch‟ (Astbury, 1996, 27-28).218 

Notably, these examples come from the accused‟s testimony, in his efforts to explain, 

rationalize or justify his behaviour. Judges did not support these rationalizations.  

Moreover, disproportionate (but not unexpected) gender representations 

materialize. Women are more likely to be characterized as “paranoid” when reporting 
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criminally harassing behaviour, while the men who perpetrate this offence are more apt 

to be afforded some sort of psy explanation (supported or otherwise) which in turn is 

used to rationalize and sometimes excuse their behaviours.219 Further, when women fail 

to fit the norm, they are characterized as inferior, deviant, inadequate, and abnormal 

(Raitt & Zeedyk, 2000, p 8). Social life is gendered in profound ways and feminists have 

exposed gender-linked power relations, calling attention to the experiences of violence, 

intimidation, and abuse of power in intimate relations and domestic life (Marecek, 2002, 

p 24). 

In a number of cases, victims are characterized with psy language such as 

paranoia. In R. v. Meyerson (2000), a case which hinges on issues of credibility, Judge 

Perozak states: 

This court finds the evidence of the complainant to be, in many material respects, 
vague and uncertain and fraught with unreasonable emotion. 

In Cross-examination, particularly, she was evasive and overwrought almost to 
the point of paranoia, for her own safety and that of her children, which this court 
finds entirely unreasonable, in the circumstances. 

Her inflexibility, with respect to communications concerning the children's 
welfare, was inconsistent with her own communications with the accused outside 
the strict terms of the civil court order and weakened her credibility. (R. v. 
Meyerson, 2000, para. 12-14) 

Although I do not intend to question the judge‟s finding of not guilty, the apparent 

pathologization of the victim, who is described as inflexible, unreasonably “emotional,” 

and “overwrought almost to the point of paranoia,” is disconcerting. The judge seems to 
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miss the traumatic effect of stalking on many victims that is reported in the literature 

(Cupach & Spitzberg, 2004, 123; Meloy, 2007, 4-5).  

On the other hand, victims sometimes used psy language themselves in 

describing the impact of criminal harassment.  

I found -- it very upsetting because the incidents were happen -- happening, 
more and more frequently, way more frequently, and since I'd told him, hoping to 
resolve it informally by telling him to leave me alone, I hoped that that would do 
the trick, and it seemed to make things worse. Every time I looked out my 
window it seemed the blue car was driving past. It was constant. 

I was concerned enough to tell my neighbours to keep an eye on my house. I 
was getting -- you don't want to say you're getting paranoid, but it was making 
me very uncomfortable. 

Every time I'd hear a vehicle pull up, I'd look out the window. Every time I was 
away from home I was worried. My neighbours knew that if they ever saw that 
car out there, to page me right away, or to phone the office if they had to. I was -- 
I was getting a little bit concerned at that time. (R. v. Hoang, 2002, para. 6) 

Again, given the behaviours, which included signs of escalation, there is no doubt that 

the victim in this case was concerned with good reason. Notably, she was also a police 

officer, which sheds additional insights into the meaning of her response. Perhaps at 

issue is the use of the term “paranoid,” which does not apply when one encounters a 

very real threat to one‟s life. Once again, the validation of victim impact is apparent in 

the judicial decisions. 

In some cases, judicial decisions include assessments of the appropriateness of 

a victim‟s behaviour. For example, in R. v. Olivier (2002a) the judge acknowledges that 

the victim had done the right thing in making it clear that she was not interested in 

resuming her relationship with the accused: “She told him. It was clear to him, it must 

have been clear to Mr. Olivier that she did not want him at her house” (R. v. Olivier, 

2002a, para. 39). Further, Judge Grannary even concedes that the accused‟s intention 

was to “drive drive her crazy and he succeeded” (R. v. Olivier, 2002a, para. 41). In the 
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sentencing judgement, Olivier‟s impact on the victim and her family is made even more 

explicit: 

... there was a whole pattern of rather disturbing obsessive behaviour that led to 
Ms. B. becoming ill, physically ill as a result of it. She already had had a 
significant operation and you were doing some of these things while she was on 
medication and while she was recovering from surgery, and you made her 
condition worse.  

You terrified her child and what did she say about her cat, her cat spazzes every 
time she sees you or something like that. There was something like that. You 
upset the whole household, everybody, including the animals. (R. v. Olivier, 
2002b, para. 8-9) 

The accused‟s refusal to accept a breakup to the point of extreme harassment, violent 

behaviour and threats shows the gendered construction of criminal harassment. 

Whenever men engage in violence against women who were former partners, the power 

imbalances between men and women cannot be ignored.  

Likewise, in R. v. Boaz (1999) Judge Kilpatrick discusses the “profound” effects 

of the harassing behaviours on the “complainant's emotional and psychological well-

being.” The “fear generated by the persistent threatening behavior [sic] of Mr. Boaz,” he 

writes, “has resulted in a significant dislocation of the complainant's lifestyle” (para. 14). 

Further:  

This fear has resulted in sleep deprivation, memory loss and anxiety. It has 
adversely effected [sic] the complainant's ability to nurture and parent her infant 
son. The complainant's fear of the unknown caused her to become paranoid. 
She now sleeps with her clothes on. She locks doors unnecessarily. She waits, 
she watches, she listens for signs of an attack that may come at any moment.  

The psychological harm to the complainant in this case might not be as apparent 
as a cut, a bruise, or a wound that is the visible legacy of an assault. But the pain 
caused to victims of this offence is as real as the pain and anguish associated 
with crimes of actual violence. It is violence of a different sort. It is violence of the 
mind. It is the emotional damage so often associated with this offence that S. 264 
attempts to prevent. (R. v. Boaz, 1999, para. 14-15)  

As discussed in Chapter 7, the judge takes all of the above into account in sentencing 

Boaz to nine months in jail followed by a three year probation order.  



 

 265 

The above discussion demonstrates that for the most part judges appear to have 

a reasonable understanding of the seriousness of criminal harassment and the potential 

for such activities to have a profound impact on victims. Contrary to my expectations 

based on findings in other research, judges rarely blamed the complainant for the 

harassing behaviour and actually went so far as to chastise law enforcement for failing 

to respond appropriately to harassment incidents. The cases do, however, indicate that 

victim impact is sometimes characterized using psy language.  

When Women Stalk Men 

The majority of former intimate partner cases involve male accused and female 

victims. Given that this chapter focuses on the gendered construction of criminal 

harassment, it is important to examine the minority of cases in which the reverse occurs. 

As noted in Chapter 5, a total of 38 cases involved a female accused. It was also quite 

unusual for estranged female partners to stalk their former spouse – this occurred in 

only 11 cases. Instead, women who engaged in criminal harassment were more likely to 

stalk individuals with whom they had a professional relationship (8), those with whom 

they were seeking a relationship (5), neighbours (4), or their ex-partner‟s new partner 

(2). Notably the numbers here are very small so these data should be viewed with 

caution.  

The first case discussed here, R. v. Hrabanek (2005), involved a female accused 

and the complainant was her former intimate partner. The use of psy language to 

describe the accused has a much different tone than the types of psy language applied 

to male accused. Judge Allen notes: 

When you look at the [...] forensic assessment [...] there is essentially what I call 
a lack of remorse. There's a lack of taking responsibility for what she has done, 
though she has pled guilty. I note that despite the contents of the letters, the 
telephone calls and even some of the comments she made when she attends 
and deals with the [...] complainant personally, she doesn't admit to having some 
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kind of attraction, infatuation, or love for the complainant [...] and certainly, the 
complainant has had some contact, and that doesn't help, but however, she 
clearly has not taken responsibility fully for her actions. Again, if you read the 
tone or look into the tone of the general assessment here, it seems clear that she 
always has an explanation for everything here and (INDISCERNIBLE) downplays 
her interest in the complainant. (R. v. Hrabanek, 2005, para. 44) 

With regard to the potential to treat the accused, the judge cites another psy report 

noting that “Ms. Hrabanek remains closely knit in her delusional tapestry, and it is quite 

difficult to treat her fetish and fixation which appears to have been transformed into a 

psychotic preoccupation” (R. v. Hrabanek, 2005, para. 71). Notably, the term “fetish” 

was never used to describe a male stalker. Here is an excellent example of the role of 

psy diagnosis and language in the judicial discourse without psy expert evidence to 

support it. More importantly, although the circumstances are not significantly different 

from other cases where the accused is a man and the complainant a woman, it seems 

that gender plays a role in the diagnosis.  

As indicated in Chapter 7, it was actually very rare for cases to include formal 

psy diagnoses from an expert. Instead, despite the many examples of men who engage 

in criminal harassment and refuse to take responsibility for their behaviours, they are 

less likely than women to receive a psy diagnosis. On the other hand, when women 

engage in similar behaviours, they seem more likely to be labelled with a psy diagnosis 

as in the case at hand.220 Although Hrabanek certainly engaged in what would be 

considered bizarre behaviours, it is interesting that the psy professionals label her an 

“intimacy seeking stalker,” while similarly bizarre behaviours such as those exhibited by 

Perrier, discussed above, did not attract a psy label; instead, Perrier was assessed as 

being “weird.” It may be that these somewhat opposing characterizations reflect 

Ussher‟s (1991) findings that women who reject designated roles are positioned as mad 

and therapy is used to force them to conform (Ussher, 1991, 170). Further a diagnosis of 
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madness signifies an absence of reason; women who commit violent crimes are not in 

control and therefore they must be mad, rather than bad (Ussher, 1991, 172).221 Ann 

Lloyd (1995), however, argues that violent women are actually both mad and bad – they 

are mad because they fail to adhere to the gender stereotypes expected of women, but 

when convicted they face more punitive treatments than men. 

As noted above, it is sometimes unclear whether the language used by judges is 

intended as a psy diagnosis or whether judges are using it in a less formal or more 

colloquial manner. When these scenarios occur in the cases that involve women 

offenders, a gendered construction that differs from the cases involving male accused 

emerges. In R. v. Goodwin (1997), an unsuccessful appeal of conviction in a 1995 trial, 

Ms. Goodwin was an articling student who was infatuated with a lawyer at the firm at 

which she was placed; her feelings were not returned. She was fired by the law firm and 

continued to contact the subject of her affections over an 18-month period. Criminal 

harassment charges were eventually filed. Ms. Goodwin appealed her conviction on the 

grounds that the trial judge erred by failing to apply the correct test of reasonable fear of 

safety. Of interest here, however, is that the trial judge in Goodwin said  

There are a couple of interesting comments that the accused made in her 
evidence, that by May of 1993 she continued to love him even though she knew 
he did not love her, and she made another comment, she says, "I can never stay 
angry at him for very long." She indicated that she was not looking for a physical 
relationship with him, but she was nonetheless looking for an emotional 
relationship, be it the mentor/friend type of relationship. Nonetheless, the pursuit 
is the same. (as reproduced by the Court of Appeal in R. v. Goodwin, 1997, para. 
7) 

Here the judge emphasises the continued focus on pursuing the complainant 

despite the fact that Goodwin claims she had shifted her interest from a physical to an 

emotional relationship. Moreover, the accused outright refuses to take any responsibility 

for her actions. Instead she rationalizes the situation, blaming others for misleading the 
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complainant about her; the trial judge characterizes this as a “distortion of reality” that is 

“twisted to suit her...purposes” (as reproduced by the Court of Appeal in R. v. Goodwin, 

1997, para. 7).  

The discussion then adopts a patriarchal tone in which the trial judge speaks to 

mainstream expectations of appropriate responses when one is rejected.222 The trial 

judge accepts the accused‟s argument that she was simply attempting “to reconcile [...] 

a mentor or friendship relationship,” but goes on to note: 

... nonetheless, the recipient of her interest has the right to reject it, and it is the 
duty and the obligation of that person putting forward the interest to accept that 
rejection in whatever difficult fashion one must accept those things, and to deal 
with it accordingly, but not to continue to attempt to persuade the person in 
whom the interest is being expressed that in spite of everything that they feel and 
in spite of everything that they see, the pursuer, in this case the accused, knows 
what is best. That is really what it boils down to [sic]. (as reproduced by the Court 
of Appeal in R. v. Goodwin, 1997, para. 7) 

R. v. Kenny (2000) also concerns a female accused and a male complainant, 

although in this case there was no pre-existing relationship between the two parties. 

This is one of those unusual instances involving a business relationship. Ms. Kenny was 

attending university in Arizona when she met the complainant who was representing a 

global investment and securities company and was interviewing students for potential 

positions. No students were offered a position. She later applied for a position with the 

Toronto Stock Exchange and the complainant had become the Canadian President and 

CEO of the firm. Although the complainant met with her professionally to assist in her 

employment search, the accused was informed that there were no positions available at 

his firm. Her ensuing behaviour is described as “disruptive,” “irrational,” and “delusional,” 

having led the victim “to fear for his personal safety and that of his co-workers” (R. v. 
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Kenny, 2000, para. 20-21). In rendering a sentence of five months incarceration and a 

three-year probation order, Judge Grossi notes  

Ms. Kenny either does not or does not want to comprehend the significance of 
her bizarre behaviour and its effect on Mt. [sic] Kiernan both for his personal 
safety and that of his co-workers. She seems to have the attitude that this was all 
trumped up and blown out of proportion. There is no sign of remorse. (R. v. 
Kenny, 2000, para. 28) 

Once again, it seems that failing to accept responsibility plays a significant role in judicial 

decision-making. Yet in this instance, “the intransigence,” and therefore the accused, is 

characterized as irrational and delusional, unlike most cases involving male accused 

where he is more likely to be seen as weird or unable to let go.  

An interesting dichotomy is set up in R. v. C.G. (2002), another unusual case in 

which the accused is the ex-wife of the victim. This case is also exceptional as it is one 

of very few in the dataset where culture is raised as a factor; in this case both the victim 

and accused are Filipino. Early in the decision, Judge Beaman, a female judge, alludes 

to the psy issues ascribed to the accused who “had a great deal of difficulty coping with 

the end of her marriage” believing that “her husband had violated the sanctity of their 

Catholic marriage and, in doing so, had failed her and the children” (R. v. C.G., 2002, 

para. 5). The 20 or so letters sent by the accused to her ex-husband beg 

him to come back to God and to repent his evil ways. She frequently referred to 
her husband as a "snake." The letters contained several references to death and 
dying, her own and the children's, and expressed her preference to be dead, to 
essentially be alleviated of her many burdens. She exhorted her husband to 
become a better husband and father to the children. (R. v. C.G., 2002, para. 6) 

Although there are some suggestions that the references to death and dying could be 

interpreted as suicidal thoughts, a Filipino priest was brought in to explain that, culturally, 

Filipinos overdramatize “certain situations to give a particular effect. For example, 

images of death and dying are invoked to gain sympathy and to emphasize a point” (R. 

v. C.G., 2002, para. 11).  
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Despite implications that the accused may have been encountering some psy 

issues Judge Beaman appears to accept the cultural explanations provided. However, 

the ruling suggests a double standard in assessing victim fear based on gender. In 

determining whether or not the ex-husband feared for his safety, the judge carefully 

examines the victim‟s actions in relation to the accused‟s behaviours. At issue is the fact 

that “[h]e did not call the police or his lawyer. He apparently did not confront his wife 

about these threats, nor did he even contact his children to see if they were safe” (R. v. 

C.G., 2002, para. 17). Instead, the judge finds the complainant was more concerned 

with being blamed for the failed marriage. Judge Beaman ultimately rules that the 

complainant is “a man ... [with] limited emotional range and very little insight into his own 

contributions to the family's problems” and dismisses the charge of criminal harassment 

against the ex-wife (R. v. C.G., 2002, para. 18). Although this is only a single case, it is 

interesting that a female judge interprets a male victim‟s behaviour in this way. Future 

research might explore this issue if a larger sample of similar cases adjudicated by 

female judges was available. 

Conclusion 

This chapter has focussed on the gender constructions found in the criminal 

harassment cases. The theme of an accused‟s inability to let go of a previous 

relationship was sometimes supported using psy language and explanations to justify 

the behaviours. A more appropriate response might be to acknowledge the accused‟s 

flawed social construction of relationships, and the role of patriarchy and control in 

heterosexual relationships. Similarly, psy characterizations were sometimes used to 

rationalize the extreme lengths to which some men go to hang onto a failed relationship. 

Amidst these discussions, traditional descriptions of gender roles and stereotypes do 
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emerge which may perpetuate conceptions of intimate partner relationships and the 

romanticization of pursuit.  

In addition, issues of responsibility in terms of keeping oneself safe materialize, 

which are somewhat encouraging. Although I had anticipated that the cases might 

include many instances of victim blaming, consistent with the available research on 

violence against women, more often than not the judicial discourse seemed to place 

responsibility on the accused. While some examples of victim-blaming were found, these 

were not the norm. 

The final discussion examined the construction of gender when women stalk 

men. While conclusions must be qualified in light of the small number of cases involved, 

the findings show that female stalkers seem much more likely to be characterized with a 

psy disorder to explain their behaviours. Female stalkers are sometimes perceived as 

less threatening but “crazy,” while male stalkers are seen as behaving “badly” when a 

relationship ends.  
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CHAPTER NINE: CONCLUSION 

...without cultural change, legal change is window dressing  

(Wright, 2007, xiii). 

When I started this dissertation, I was excited and anxious about the qualitative 

process and the journey on which I was embarking. I knew I would face many 

challenges given the limitations of my data source; but my preliminary research 

indicated that the data were rich and thick with description and I was certainly not 

disappointed with the data source. Based on my initial reviews of the literature, I was 

aware of the shortcomings of the criminal justice system‟s ability to address issues of 

violence against women, but little had been written using a qualitative approach that 

examined the judicial discourse. Instead, research typically focussed on the legal results 

of criminal harassment cases.  

Comack and Balfour (2004) remind us that the “[l]aw deals not only in formal 

rules and procedures, but also in ideology and discourse” (31). Accordingly, I wanted to 

undertake a discourse analysis that looked at conceptions about the law as exemplified 

by judicial decisions regarding criminal harassment. As cautioned by some feminist 

authors,223 however, it is important to recognize that the law is but one component of 

social structure and my focus on the legal decisions could not fully capture the social 

construction of harassment in the “real world” and how stalking behaviours were 

processed and presented before they appeared in the written judgements in my study. I 
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was also aware of feminist work that has consistently critiqued the legal system in its 

“failure... to transform the quality of women‟s lives” (Smart, 1989, 5). Smart (1989) goes 

on to say that we cannot “simply abolish law, but we can resist the move towards more 

law and the creeping hegemony of legal order” (5). Twenty years later Carol Smart‟s 

words continue to resonate.  

I knew at the outset that I would be missing women‟s voices (as well as the 

voices of the accused) because of the data sources, but did not appreciate how much 

this would affect my assessment of what was going on in the cases and how it would 

limit any recommendations or conclusions I might draw. I also realized during this 

process that I was attempting to understand judicial decision-making, without being privy 

to the full extent of what the judge or jury actually heard as evidence or was thinking. 

Instead I was limited to what judges said in their decisions. I did not anticipate the 

degree to which information would be missing from the cases. Further, judges come to 

the bench with their own backgrounds, experiences, and understanding, but they are 

constrained by the system: a system which pits two sides against each other, a formal 

and contrived system with rigid legal rules, a system which has a profound impact on 

those involved yet provides little feedback to judges about the results of their decisions. 

The context in which judges make their decisions is essential to my analysis.  

My study of 526 Canadian criminal harassment decisions between 1993 and 

2006, drawn from the QuickLaw databases, produced some indications that the law 

might be achieving its purpose, not unlike the work of Crocker (2008) who also 

conducted a discourse analysis of criminal harassment cases between 2001 and 2003. 

Crocker (2008) found her  

data [...] too contradictory to shed much light on conceptual questions 
about law‟s „„success‟‟ or transformative potential. Indeed, these 
contradictions reveal problems with how we have tended to measure the 
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success of law reform initiatives based on outcomes such as sentences 
and how we have framed debates over whether law can or should be 
used to address social problems such as violence against women. 
(Crocker, 2008, 109) 

My results echo Crocker‟s questions regarding the law‟s ability to solve social problems 

despite the fact that both of our studies found many indicators that the courts appeared 

to be taking criminal harassment seriously based on official data and sentencing 

practices. There are certainly indications in the judicial decisions that judges are aware 

of the issues of violence against women and the accompanying concerns that violence 

can begin, or escalate, when intimate partner relationships end. Further, despite 

literature that indicates criminal justice personnel frequently misunderstand the 

complexities of intimate partner violence, I found that the judges appear to be 

sympathetic to the needs of women and their words to the accused are often harsh, 

chastising the accused for their lack of insight into their actions and their impact on the 

victims. In fact, judges were rarely seen to blame women for criminal harassment from 

their estranged partners. It was more typical for judges to admonish the accused for not 

taking responsibility for their actions and for refusing to honour the complainant‟s 

termination of a relationship. At the same time, the cases do indicate that the accused 

often attempt to rationalize and explain their behaviour.  

The primary focus of this dissertation was judicial assessments in criminal 

harassment cases, emphasizing the decisions made and the various factors that 

appeared to influence judges. Throughout my analysis, I applied a gendered lens to the 

criminal harassment decisions, which considered the social context in which the 

behaviours occur and the stereotypes and myths about gender that sometimes appear 

in the judicial decisions. At the same time, it was apparent that the context in which 

decisions are made – the adversarial process which pits one side against another – also 

played an important role in the decision-making. Moreover, my consideration of the 
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social context of criminal harassment and the application of a gendered lens throughout 

the analytic stages allowed me to identify social constructions of romantic notions of 

courtship and relationship pursuit that sometimes appeared in the judicial decisions.  

The context in which judges operate results in a blurring of decision-making 

processes reflecting the inter-connectedness of the various factors that influence judges. 

Within the broader system of law, judges operate within an adversarial legal system that 

requires legal analysis based on precedential cases. This is especially relevant in 

interpreting criminal harassment legislation and applying the law not only within the over-

arching social context, and in examining the specific context in which particular 

instances of criminal harassment behaviours occur. Obviously social context has an 

influence on all legal decisions, but here the blurred boundaries, and especially those 

that are complicated through the gendered nature of relationships and the public/private 

dichotomy associated with intimate partner violence, appear to have a greater impact on 

the cases. Furthermore, policies, not only at the federal legislative level but also at the 

provincial level, appear to have some bearing in the decisions. For example, in some 

instances judges specifically noted the legislative intent in rendering a verdict or 

sentence. On the other hand, arguments were presented in some cases that suggested 

that the law had no place in dealing with private issues like unwanted relationship 

pursuit.  

In addition to media representations and myths about gendered relations, 

broader neo-liberal policies appear to influence judicial decision-making. Judges not only 

consider the context of the harassment but they also examine certain individual 

attributes during the process of decision-making. For example, some of the primary 

themes discussed in Chapters 6 to 8 exemplify personal assessments of witness 

characteristics. Judicial discussions of credibility, reasonable fear, remorse and 
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motivation regarding both accused and complainants demonstrate a certain fluidity to 

these concepts but, more importantly, they reflect the role that context plays in judicial 

assessments. The judgements frequently speak to the nature of the relationship 

between the accused and complainant, typically considering the context in which the 

harassment occurs as well as the specific characteristics and impressions of the various 

players in the harassment. To further complicate the decision-making process, judges 

are also bound by legal rules and precedents which sometimes appear to hinder their 

decisions. For example, judges sometimes refer to the intention of policy-makers in 

implementing criminal harassment legislation, with the aim of protecting women who 

leave abusive partners, and yet, the legal system in which they operate sometimes 

prohibits them from finding the accused guilty, based on the evidence presented in 

court. It is most encouraging to see that in some of these circumstances the judges 

make use of available tools such as section 810 protection orders to prevent contact 

with a complainant even when a guilty verdict is not rendered.224  

Apart from the focus upon judicial decision-making, a second level of analysis 

emerges upon closer examination, which appears to be based on certain distinguishable 

individual attributes. The emphasis on individual factors is, in part, a reflection of the psy 

perspective as well as a legal requirement that judges must follow (individuals are on 

trial rather than the social context). Of more interest here is the perceived shift when it 

comes to risk assessment: Initial risk assessments were individual analyses of the 

likelihood that an offender would recidivate, whereas the movement towards actuarial 

tools, based on aggregate data, suggests that risk assessment is no longer about 

individuals. Instead, risk is calculated using averages and group data. Over time, the risk 

assessment component assumed much greater weight and profile in the adversarial 
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system: a system predicated upon the concept of actual actus reus, not potential actus 

reus. 

Within the criminal harassment cases examined here, the anticipated role of risk 

assessment tools and actuarial justice influences simply did not emerge. Even when 

such tools and psy expert opinions appeared in the cases, judges did not necessarily 

follow the expert recommendation. As noted in Chapter 7, considerable discrepancies 

between psy assessments often appeared which may explain why judges ignored 

predictions of dangerousness. It may also be that because criminal harassment is 

frequently about the breakdown of what were once characterized as “legitimate” 

relationships, these cases are not subjected to the same elements of actuarial justice 

and risk assessment techniques. Although no studies were located that explicitly 

examine the relationship between those designated as dangerous offenders, the 

available literature implies a predatory type of relationship between strangers. Future 

research might discover that risk assessment tools are applied to those who target 

strangers, and perhaps that the social context of criminal harassment which includes 

romantic pursuit warrants different analysis. 

The Nature of the Criminal Harassment Cases 

My first research question asked: What is the nature and type of Canadian 

criminal harassment cases located in QuickLaw including, demographics of the 

offenders and complainants and other characteristics of criminal harassment?  

The data demonstrate that the annual number of cases in this study, like the 

official statistics, remained relatively stable beginning in about 1997, three years after 

the implementation of criminal harassment legislation. The limits to the data set, 

however, must be acknowledged. Even though I collected all available criminal 
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harassment cases in QuickLaw over a 14 year period, there were only 526 decisions 

representing 402 distinct cases which are far from the numbers available in official 

data.225 As expected, these data demonstrate that reporting an incident of criminal 

harassment to the police is not an indication that the case will ever proceed to court and 

subsequently be entered into an available database. What remains unclear are 

questions regarding the representativeness of the cases included in QuickLaw and 

whether or not there are substantial differences between the findings reported in the 

official data and those assessed in this dissertation. Further, victimization surveys also 

indicate that certain types of offences, including those between intimate partners, are not 

reported to police, which may also reflect distinctions between my results and those of 

all criminal harassment cases. Future research might examine the discrepancies in 

these numbers and seek a greater understanding of the cases not reported in QuickLaw. 

As discussed in Chapter 5, one of the most notable differences between my 

findings and official data was that of the relationship between the accused and victim. 

Unlike official data and other studies which report that between 65 and 80 percent of 

criminal harassment incidents involve former intimate partners, in my study only 57.9% 

of the cases involved former intimate or intimate partners. The reasons for this 

distinction are unclear but it may be that cases involving “domestic disputes” are more 

likely to be diverted or funnelled out of the legal process. Gill and Brockman‟s (1996) 

study of criminal harassment found that charges were dropped or withdrawn in 58% of 

cases which is significantly higher than the rate of other criminal cases (Gill & Brockman, 

                                                           
225

 Official data indicate that from 1994 to 1999 alone, 27,648 incidents of criminal harassment 
were reported to 106 Canadian police agencies which represent only 41% of police forces in 
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1996, 35). Future research could explore this distinction following a similar research 

design to that of Gill and Brockman (1996) as it would be interesting to learn if their 

results, gleaned shortly after criminal harassment legislation was implemented, remain 

consistent with current practices. 

Themes found in the Criminal Harassment Cases 

In addition to the descriptive data collected, as outlined in Chapter 4, the data 

were also thematically coded in a number of iterations to answer my research questions 

about the type of themes that emerged in the data. Almost 200 themes were identified in 

the initial round of coding and through a process of returning to my research questions 

and reflexively selecting those that answered the questions, only a handful of these 

themes were further coded into subthemes. The research process, however, involved 

returning to the cases with some frequency, recoding, and sometimes running NVivo 

queries to better understand the data. The magnitude of the project required some 

difficult choices and I made every effort to ensure the process was transparent, 

thorough, and systematic. The thematic analysis was inductive, using grounded theory 

to allow the research to move beyond existing theory and seek new interpretations and 

understanding. This process included consideration of how judges operate within an 

adversarial system with rigid prescriptions and rules which constrain the options 

available to them.  

Credibility 

Chapter 6 considered the discourse surrounding credibility in the cases, keeping 

in mind that witnesses are likely to attempt to present themselves in the best light 

possible. The adversarial nature of the system requires that defence counsel put forth 

the strongest arguments available to support their position. Judges are required to weigh 



 

 280 

the evidence presented before them in its entirety and as indicated by the data, these 

assessments are not an exact science. Just as deliberations regarding the offence of 

criminal harassment must be considered in context, so must the assessment of 

credibility.  

Within the cases, the various witnesses were sometimes believed in one 

instance and not believed in another. In some cases, there appeared to be suggestions 

from the bench that a witness had been coached based on his / her presentation on the 

stand. In other cases, issues of emotion and use of language emerged which were then 

evaluated by the judges in assessing credibility. Assessments of veracity are linked to 

cultural constructions of credibility and the assumptions we make based on our personal 

experiences. Our backgrounds, however, may not provide the tools necessary for such 

assessment given the inherent shortcomings in these processes. We cannot presume to 

have an adequate or even accurate understanding of the intentions and experiences of 

those we judge on a daily basis. The power placed in the hands of the judiciary is even 

greater because of the very nature of what judges do - they adjudicate, and their 

decisions have significant, and often life-changing, effects on those they judge.  

Just as the influence of the social context in which criminal harassment occurs is 

apparent throughout this dissertation, social context within judicial decision-making 

processes is evident. In fact, Justice Smith argues that in addition to considering “the 

factual and legal context” of cases, judges apply social context whether they are aware 

of it or not (Smith, 2005, para. 4). Smith advocates that social context education for the 

judiciary is necessary, in part because the “judiciary is still far from representative of the 

population in terms of gender, race, ability/disability, sexual orientation, religion, and 

economic and social class” (para. 9). Such education not only increases the respect for 

and fair treatment of those involved in litigation, but can assist judges in avoiding 
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“inadvertently insulting or hurting litigants, witnesses or spectators, or giving rise to 

unnecessary controversy or criticism of the judiciary” (Smith, 2005, para. 13). The 

significance of Smith‟s comments seems even more meaningful, given the above 

discussion of the role of social context in assessments of criminal harassment cases.  

My analysis of the judicial assessments of witness credibility also reflects the 

process of decision-making and the fluidity of the various factors that influence judges‟ 

decisions, including the social context of criminal harassment. Judges engage in an 

analysis of the content of the information provided (or not provided) in court and/or may 

consider the influence of the context of the courtroom in presenting evidence, as well as 

the context in which the harassment occurs. The result is considerable overlap within the 

identified sub-themes which include the impression of a “contest” between the victim and 

accused and assessments of what makes the most sense in the circumstances. In 

addition, credibility assessments appear to be influenced by judicial understandings of 

what is reasonable in the circumstances including perceptions of intelligence, the nature 

of the evidence collected, witness demeanour, and interpretations of objective and 

reasonable fear as set out in section 264 (1) of the Code. 

That said, in some instances judges seemed to ignore the overall context of 

troubled relationships and the risks associated with leaving relationships, which are even 

greater when there is a history of intimate partner violence. Given the nature of the 

adversarial system, it is not surprising that much of the discourse that blames victims 

was not raised by the judiciary; rather, victim-blaming is much more likely to appear in 

the arguments set forth by the accused and the accused‟s counsel. In some instances, a 

judge‟s hands are quite literally tied. R. v. W. (D) (1991) and other cases are clear: if the 

judge or jury members have reasonable doubts regarding credibility they must acquit.  
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Although she is writing about the ideal victim in sexual assault cases, 

Larcombe‟s (2002) comments regarding the ability of a victim to portray herself as 

credible and authentic apply here as well. Credibility and authenticity are determined “by 

the legal rules, routines, and conventions framing the production of evidence and the 

conduct of cross-examination” (Larcombe, 2002, 140). As Crocker asserts,  

the deployment of a credible victim involving intimates could be viewed as 
a crutch that is used by judges who may have felt there was a need for 
more intense rationalization (that is, cases involving intimates or former 
intimates). The fact that an image of credibility is emerging only in cases 
of relational stalking is a concern in so far as it can become a measure 
against which other victims‟ credibility is measured. (Crocker, 2008, 108) 

Despite some encouraging results in this dissertation, similar to Crocker‟s (2008) 

study, considerable attention to issues of victim credibility are raised. Future research 

might pursue Crocker‟s question further to see if similar images are used to assess the 

credibility of victims in other types of cases.  

Additional themes of reasonable behaviour emerge in the cases. There appears 

to be a set of “rules” regarding reasonable behaviour expected in breaking up. Such 

“rules” also set up expectations regarding what women should do to protect themselves 

if men engage in harassing behaviours. Questions arise regarding the point at which 

behaviour become unreasonable and criminal, with elements of common sense and 

intelligence intertwined. Of course, these challenges become even more complicated in 

court when one side is pitted against another in efforts to win an argument. 

Similarly, perceptions of victim‟s and accused‟s intelligence are considered when 

assessing credibility. The discourse indicates that intelligence does matter but again 

only if the person is reasonable. That is, the witness must appear to be rational, she 

must report her concerns in a timely manner, and she should be precise in providing 

testimony (although if she is too precise she can also lose credibility). Moreover, the 
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victim‟s fear must also be found to be reasonable in the circumstances. Finally, 

language and emotions also impact decisions. Again, the role of judicial interpretation is 

apparent: it seems that not being emotional enough may lead to an acquittal because it 

suggests a lack of fear.  

Psy Experts, Risk Assessment and Sentencing Decisions 

Chapter 7 examined the role of the psy professions and risk assessment in 

criminal harassment sentencing and a small number of judicial interim release decisions. 

The literature shows the psy professions argue that actuarial tools are more scientific, 

and therefore more reliable, than clinical diagnoses alone. In the cases, however, when 

expert opinions were used, there was conflicting evidence over the appropriate scientific 

diagnoses and their accuracy. Diagnoses sometimes appeared to be a “catch-all” that 

incorporated a variety of potential options that could be applied to an offender to explain, 

and sometimes justify or rationalize, his behaviour. Moreover, there is considerable 

disagreement between experts regarding the appropriate diagnoses, with as many as 

six possible diagnoses offered by one professional for a single offender. Even in the 

absence of psy assessment, judges used psy language in addressing an offender‟s 

behaviour. Clinical terms such as fixation, obsession or delusion, without evidence of a 

supporting psy diagnosis or assessment, are often used to explain criminal harassment.  

Not only is there disagreement regarding the classification and diagnosis of 

psychiatric illness, there are also debates regarding the medical model of diagnoses and 

the role of actuarial risk assessments based on probability and statistics. Some argue 

that structured clinical assessment which combines actuarial input and professional 

expertise is most appropriate in evaluating and diagnosing psychiatric symptoms (Harris 

& Rice, 2007, 1652; Hilton, et al., 2006, 401; MacAlister, 2005, 28; Steadman, Silver, 
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Monahan, Appelbaum, Robbins, Mulvey, Grisso, Roth, & Banks, 2000, 94).226 In 

addition, the adversarial context in which the cases occur, including the presentation of 

psy evidence, is also relevant. Psy experts appear before a judge as representatives of 

either the Crown or defence, in an effort to convince the judge a particular diagnosis is 

the better option.  

My analysis found that judges do not always follow the suggestions provided by 

experts in relation to risk assessments, although given the lack of consensus regarding 

the value and accuracy of risk assessment tools, this is not surprising. In thinking about 

the critiques of the influence of the psy professions in law, and in particular, concerns 

that actuarial justice is an expansion of the social control network and a means of 

managing those assessed as dangerous (Faubert, 2003; Feeley & Simon, 1994), 

ignoring the advice of the psy professions may actually be a positive sign. Further, 

judges offered critiques of risk assessment practices and sometimes went so far as to 

question whether or not “threat assessment experts” meet the criteria of expert witness 

as defined by the courts. For example, in R. v. Lepore (1998) Judge Durno specifically 

notes his reservations about the value of these assessments, emphasizing the 

subjective elements in conducting them. “Threat assessment experts” rely on actuarial 

risk assessment tools such as ODARA, VRAG and SARA, but comments like the former 

provide some indication that judges have not “bought in” to the business of predicting 

future dangerousness as expected. Alternatively, although much has been written about 
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the links between psy professions and law, historically judges have been resistant to that 

which impinges on their judicial autonomy.  

To further complicate and add to the expectations placed on judges in passing 

sentences, section 718 of the Criminal Code requires that they balance a series of 

competing and often conflicting sentencing objectives: denunciation, deterrence, 

rehabilitation, reparation and promoting a sense of responsibility in the offender who 

must acknowledge the harm done to victims and the community. While judges are not 

obligated to meet all of the criteria, they are expected to produce a sentence that is 

“proportionate to the gravity of the offence and the degree of responsibility of the 

offender” (Section 718.1). In addition, there is an expectation that sentences address 

concerns regarding victim and public safety.  

As demonstrated within sentencing decisions, notions of remorse and taking 

responsibility for one‟s actions are sometimes addressed as critical factors in 

sentencing. For example, in R. v. Boaz (1999) Judge Kilpatrick notes, “As in all cases of 

domestic violence the early guilty plea is also a significant mitigating factor in sentence” 

(R. v. Boaz, 1999, para. 45).227 Although they exceed the scope of this dissertation, 

concerns regarding wrongful conviction merit further research. If the willingness of an 

accused to plead guilty, take responsibility and show remorse for his/her offences plays 

a substantial role in the type and length of sentence handed down, it is critical that there 
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 This consideration has some disturbing implications for cases where offenders refuse to take 
responsibility for their actions. In one case, after learning that the Crown had stayed five 
charges initially laid against the accused, the judge specifically expressed concerns that “the 
probation officer's reservations regarding Mr. MacInnis' suitability for community supervision 
are based almost entirely on this refusal to accept responsibility. It now appears that this 
refusal may have been justified” (R. v. MacInnis, 1996, para. 24). This comment raises the 
issue of wrongful convictions. Should an accused be wrongfully convicted of an offence, s/he 
is likely to be doubly punished – first, s/he is punished for the finding of guilt and second, s/he 
may receive a longer sentence by denying guilt and therefore refusing to take responsibility for 
the offence. Although our justice system is supposed to protect against wrongful conviction, 
evidence suggests that this is not always the case (See, for example, Anderson & Anderson, 
2009; Braiden & Brockman, 1999; Denov & Campbell, 2005; Saguil, 2007; Scullion, 2004). 



 

 286 

be absolutely no doubt that the accused is, in fact, guilty of the charges (See Brockman, 

2010b). One cannot be expected to take responsibility for something one did not, in fact, 

do.  

Gendered Constructions of Criminal Harassment 

Chapter 8 extended the discussion of psy and, in some cases, “common sense” 

language in the criminal harassment sentencing decisions, but the gaze shifted to 

considerations of the construction of gender and relationships. The gendered language 

used by the accused and the complainant in order to explain their behaviour was also 

examined. The role of judicial notice and other ways judges draw on forms of knowledge 

when evidence is unavailable was considered as an explanation for the presentation of 

unsubstantiated psy diagnoses. At least in some of the cases, the best way to explain 

criminal harassment seems to be through popular or common sense conceptions of psy 

characteristics even when there is no expert evidence that the parties involved have 

been assessed or diagnosed with a psy illness. We may rely on common sense 

explanations because nothing else seems to fit.  

A recurring theme in the cases was the image of an offender, unable to “let go” of 

a relationship, who “crosses a line” when his behaviour escalates to criminal 

harassment. This scenario is sometimes accompanied by the fact that the harasser‟s ex-

partner has found a new romantic interest and “moved on,” but the harasser refuses to 

permit this: “if I can‟t have you, no one can.” As noted at the outset of this dissertation, 

when the harassing behaviours escalate, the cases sometimes end tragically with 

murder. In response to these scenarios, psy terms such as obsessive, fixated, 

delusional or narcissistic are used to explain stalking behaviours. In addition, historical 

notions that women and other populations perceived as vulnerable require protection 

suggest an underlying acceptance of gendered power dynamics in intimate 
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relationships. At times, explanations for the behaviour seem to both pathologize and 

normalize the offender. Consistent with these findings, Comack and Balfour (2004) 

found that the psy disciplines are used together to “situate and explain” behaviours (59) 

and lawyering strategies involve “discursive constructions that render men‟s violence an 

expected outcome of masculine scripts” (76). This is a much broader issue which 

demonstrates the power and control issues that seem to be inevitable in relationships. 

Cultural constructions suggest men are the controllers and women need to be controlled 

by men. 

The phenomenon of the accused minimizing their responsibility was another 

theme in the case law that often reflected gender based roles. Some accused argued 

that the victim “deserved” to be harassed because she had failed to offer a satisfactory 

explanation for leaving him, or because he was unable to “handle” the pain of breaking-

up and unrequited love. In addition, some accused went to extreme lengths to get the 

victim‟s attention and convince her to resume the relationship, including tactics such as 

instilling fear, putting up sexually explicit posters, contacting the complainant‟s family 

member and/or employer, and causing substantial property damage. A sense of 

ownership was often implied, suggesting that some men continue to believe that „no 

actually means yes, just not yet.‟ Distinctions between persistence and harassment are 

blurred, and a patriarchal culture that encourages pursuit, even when one has been told 

repeatedly to stop, may explain some of these cases. 

Although judges rarely blamed victims for the harassing behaviour, the same 

cannot be said of the accused. Frequently the data indicate that the accused twisted his 

actions and justified his behaviours through victim-blaming. Women react to the 

harassment by changing their phone numbers and license plates, forbidding their 

children to answer the door or phone, and even quitting their jobs and moving. It was 
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encouraging to see judicial responses to criminal harassment that both acknowledge 

and take into account the often devastating and traumatic impact of the events on the 

victim. On occasion, however, victims were referred to as paranoid by judges, although 

this depiction did not appear to represent a systematic effort to pathologize the women 

involved in these cases.  

The final section in Chapter 8 examined cases that were rare within the data set 

(consistent with official data) when the accused is a woman and the complainant a man. 

Although the number of cases are too small to know if the findings are consistent with 

other cases, it does appear that female stalkers are more likely to be pathologized using 

terms such as “intimacy seeking stalker” while men engaging in similar behaviours are 

more likely to be seen as “bizarre” or “weird.” A diagnosis of madness signifies an 

absence of reason; women who commit violent crimes are viewed to be out of control 

and therefore mad, not bad (Ussher, 1991, 172). In the few cases that include women 

who criminally harass, it seems they are also more likely to pursue someone with whom 

they did not have a pre-existing intimate relationship. 

Legal Dilemmas 

As noted throughout this dissertation, Canada‟s judicial system is adversarial in 

nature, and I argue this may render the system ill equipped to deal with criminal 

harassment. Criminal harassment frequently involves former intimate partners and the 

relationships may include a history of violence. The gendered nature of criminal 

harassment cannot be ignored. Feminists have long questioned the legal system‟s ability 

to respond to women who experience intimate violence. It appears the criminalization of 

criminal harassment is no different from other forms of violence against women.  
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Much has been written about the move to politicize intimate partner violence and 

it is clear that this goal was achieved. Wife abuse was brought from the private realm to 

become a public issue (Minaker, 2001, 77). Just because intimate violence was moved 

into the public sphere, however, does not mean criminalization is the best or only 

answer. State intervention is only part of the solution to the problem. It is imperative that 

governments and social movements also consider women‟s needs. As shown in this 

dissertation and elsewhere,228 criminalizing behaviours and operating within the 

constraints of the justice system are imperfect strategies. Although the judicial decisions 

examined here, for the most part, offer encouraging results in that judges do appear to 

be taking criminal harassment “seriously,” they are confined by the constraints of the 

system and the adversarial process. “Seriously,” defined within judicial constraints, 

seems to be equated with tough sentences, that is, jail time, and denunciation of the 

behaviour. Further, judges did impose protective orders on an accused when a 

conviction could not be entered and there appeared to be significant concerns regarding 

a woman‟s safety. Martin (1998) warns that equating punishment with women‟s safety is 

based on flawed assumptions about deterrence and rational choice (161-163). Evidence 

that harsh sentences and protection orders can actually increase the violence and 

revenge aspects of criminal harassment229 supports Martin‟s cautions. Moreover, when 

sentencing offenders, judges must also take into account the conflicting goals and 

principles of sentencing. Here is one area where concerns regarding a woman‟s safety 

do not always appear to be met.  

My final research question examined how the criminal harassment cases fit with 

current government policies aimed at protecting women from intimate partner violence. 

                                                           
228

 See, for example, Comack (1999), Comack and Balfour (2004), Martin (1998), Martin and 
Mosher (1995), and Snider (1998) among others. 

229
 See Hart (1996), Roberts, Wolfer, & Mele (2008), and Schollenberg & Gibbons (1992) among 
others.  
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Much has been written about the disjuncture between policy and practice. Although 

issues of intimate partner violence within relationships have been concerns for policy 

makers for at least the past three decades, initially attention focussed solely on “legal 

relationships” between husbands and wives. Since then, definitions of relationships have 

expanded to include not only “married” heterosexual partners, but also same sex 

partners, “whether or not they are legally married or living together at the time of the 

assault or threat” (British Columbia Ministry of Attorney General, 1999, 7). The policies 

were designed to eliminate police discretion in cases of intimate violence, and to 

strongly encourage the Crown to pursue charges.  

Almost as quickly as the policies were implemented, unintended consequences 

created a new host of problems. Mandatory arrest policies pay little or no attention to 

victim preferences. Victims do not always want the offender arrested; some may simply 

want officers to calm the situation and stop the abuse. Complex personal factors affect 

the decision to seek legal intervention in domestic abuse situations and eliminating all 

victim input from decision making is problematic (Hirschel & Hutchison, 2003, 316; 

Pacey, 2002, 20).  

As noted throughout this dissertation, the criminalization of stalking behaviours 

has not necessarily met victim needs. Moreover, many have suggested that formalized 

legal processes are unlikely to resolve issues such as violence against women, 

especially when policies are implemented in the absence of “multi-sectoral coordination, 

committed resources, and support from the highest levels of government” (Morrow, et 

al., 2004, 359). Cuts to women‟s centres and services and federal programs such as the 

Family Violence Initiative and the Advisory Council on the Status of Women, Legal 

Education and Action Fund, and the Charter Challenges Program do not reflect 

government commitments to reducing violence against women (Morrow, et al., 2004, 
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362). Similarly, provincial governments in British Columbia, Alberta, and Ontario 

continue to cut services to women, creating additional “barriers and obstacles for women 

who attempt to leave their violent situations” (Morrow, et al., 2004, 368). These cut 

backs create additional risks and do not bode well for those leaving violent relationships. 

Where Do We Go From Here? 

 

Although this dissertation has provided some new insights into the phenomenon 

of criminal harassment, it has raised more questions than it has answered. Without 

speaking with women who are criminally harassed, it is impossible to understand their 

personal experiences and their insights regarding what they think could have improved 

the situation. There is a paucity of research that explicitly examines women‟s 

experiences.230 It seems likely that for many women, the most important thing is that the 

harassment ends. In addition, this dissertation fails to address issues of escalating 

violence, except to suggest that jail sentences offer a temporary reprieve for women. 

This dissertation looks at a substantial number of cases but without knowing what 

happened to the women following the trials or sentences, there is no means of 

assessing whether or not the judicial responses were effective. Presumably, had 

something gone horribly wrong after the offender was released, it would have been 

reported in media sources, but as noted at the start of this dissertation, often when 

things go horribly wrong the offender kills himself and these cases do not make it to 

court. More information about the outcome of the decisions is required. Did the stalking 

behaviours stop? 

Although violence against women has been raised, politicized, and ultimately 

criminalized, it continues. Critiques of official responses and a lack of government 
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 Exceptions include Brewster (2001), Martin and Mosher (1995), and Sev‟er (2002). 
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support remain. More often than not, measures of effectiveness are based on court 

outcomes, and perceptions of success are evaluated based on whether or not 

responses appear to be taking the issue of criminal harassment seriously, as defined by 

harsh sentences and denunciation of the behaviours. Missing from the solutions are 

multi-sectoral coordinated responses that provide meaningful services for women, 

including early intervention and programs for abusers that address the underlying issues 

of power and control. Until the existing systemic structural inequalities that perpetuate 

notions that women are the property of their partners are addressed, meaningful change 

is not possible.  

The Report to the Chief Coroner of British Columbia: Findings and 

Recommendations of the Domestic Violence Death Review Panel, released May 2010, 

specifically examined domestic violence murders in British Columbia. The findings of the 

Review Panel highlight a number of recurring themes including the need for 

collaboration: “It is absolutely critical that there be a standardized, collaborative 

approach to domestic violence by all agencies, ministries, and support networks 

reinforced by enhanced public awareness of the risks for families in distress” (British 

Columbia Coroners Service, 2010, 4). Despite the many years of attempting to address 

violence against women, it appears that we continue to fail. Women continue to die at 

the hands of their estranged intimate partners. Although some jurisdictions now use 

specialized courts, this remains a legal approach with questionable results (Ursel, Tutty, 

& leMaistre, 2008b).231 Continuing to operate within the constraints of an adversarial 

judicial system, in the absence of coordinated efforts, can only lead to continued failure. 

                                                           
231

This text provides a useful collection of specialized responses to domestic violence. See, in 
particular, Dawson & Dinovitzer, (2008); Hornick, Boyes, Tutty, & White, (2008); Tutty, 
McNichol, & Christensen, (2008); Tutty, Ursel, & Douglas, (2008); Ursel & Hagyard, (2008); 
and Ursel, Tutty, & leMaistre, (2008a). 
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There is no doubt that “Law remains a site of struggle. While it is the case that law does 

not hold the key to unlock patriarchy, it provides the forum for articulating alternative 

visions and accounts” (Smart, 1989, 88). Although law may provide a forum, our work is 

far from over.  
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