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Abstract

There is a lack of access to surrogacy services within Canada, restricting the
reproductive freedoms of surrogates and intended parents, and pushing intended
parents into international markets. This study provides a review of surrogacy issues in
the Canadian context, presents case studies comparing Canada’s surrogacy policies
and outcomes with those of California and the UK, and delivers original findings from
twenty-four key informant interviews. Policy options to address the lack of access to
surrogacy services in Canada and criteria for evaluating these options are distilled from
the evidence. Analysis of the policy options finds that concerns associated with
decriminalizing paid surrogacy are outweighed by the benefits such a system would
deliver. It is recommended that in order to address the problem of a lack of access to
surrogacy services within Canada, the federal government should move to decriminalize

payments for surrogacy services.

Keywords: gestational surrogacy; policy; reproductive justice; assisted reproductive
technology (ART); Assisted Human Reproduction Act (AHRA); Canada
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Executive Summary

Currently in Canada, the practice of gestational surrogacy itself is legal, but
compensation for surrogacy services is not. Intended parents can reimburse surrogates
for their expenses, such as travel costs and wages lost due to pregnancy, but no
regulations are in place to define where reimbursement ends and compensation begins,
creating a legal grey zone. In December 2017, a coalition of stakeholders led by Leia
Swanberg, head of Canadian Fertility Consulting, began to lobby for decriminalization of
paid gestational surrogacy in Canada. On May 29, 2018, Anthony Housefather, a Liberal
MP from Montreal, introduced a private member’s bill with the intent of doing just that.
Decriminalization of payment is one possible solution that has been identified to address
the lack of access to surrogacy services currently restricting the reproductive freedoms

of surrogates and intended parents in Canada.

This study provides a review of surrogacy issues in the Canadian context,
presents case studies comparing Canada’s surrogacy policies and outcomes with those
of California and the UK, and delivers original findings from twenty-four semi-structured
key informant interviews. Based on a literature review and findings from the case studies
and interviews, the following policy options were identified: decriminalization of paid
surrogacy allowing for a free market in surrogacy services, with federal guidelines for
provincial regulation; decriminalization following an interprovincial agreement regarding
surrogacy regulations; continued criminalization of paid surrogacy with a more flexible
reimbursement system; and continued criminalization with Health Canada’s proposed

reimbursement regulations.

Five criteria were selected for evaluating these four policy options. The key
criterion was the policy’s ability to broadly improve access to surrogacy services. Other
criteria were the policy’s effect on psychological and legal outcomes for surrogates and
intended parents, the policy’s effect on equity of access to surrogacy services, the
administrative complexity and cost of the policy, and whether the policy would stir up

interprovincial tensions.

When evaluated against those criteria, decriminalizing paid surrogacy and
allowing for a free market in surrogacy services is found to be the superior policy option.

As such, it is recommended that the federal government decriminalize payment for



surrogacy services and accept a free market system across Canada, within which the
provinces are free to regulate paid surrogacy as they choose. It is further recommended
that Health Canada provide guidance to the provincial regulatory process by outlining
promising practices and surrogacy community perspectives.

This recommendation aligns with a reproductive justice perspective which is
committed to reducing state-imposed barriers to reproductive freedoms. It is found that,
at little expense to the federal government, and with little risk to surrogacy participants,
Canada can remove a significant barrier to reproductive freedoms by decriminalizing

payments for surrogacy services.

The voices of surrogates, and other members of the surrogacy community, have
tended to be excluded from the policy conversation in the past. Within the academic
community there is still uncertainty about whether to decriminalize paid surrogacy, but
the message to decriminalize is resoundingly clear amongst those the decision will
affect. This study seeks to reflect the policy perspectives of those within the surrogacy
community, and to offer new evidence of the lack of access to surrogacy services in
Canada. Finally, this study aims to situate the discussion within the political context of
2019, when tensions between federal and provincial governments make cooperative
regulation unlikely. In these ways, this research contributes a new answer to the much-

asked question of payment for surrogacy services.

Xi



Chapter 1 Introduction

The first child of a modern surrogacy arrangement was born in 1985. The
invention of in vitro fertilization (IVF) has allowed surrogates to carry children to whom
they have no genetic relationship, and has allowed couples and individuals to become
parents in a new way. This is commonly called gestational surrogacy, and its

accessibility within Canada is the focus of this study.

Surrogacy is an increasingly common option for becoming a parent, with an
estimated 1000% increase in popularity globally between 2006-2010. In 2013, it was
estimated that 20,000 children were born through surrogacy arrangements worldwide,
with more born every year. For comparison, that is greater than the number of
international adoptions in 2013, a number which is decreasing annually (Scherman et
al., 2016).

People who seek to become parents through surrogacy arrangements are
commonly referred to as intended parents, or IPs (Sdderstrém-Anttila et al., 2016).
Surrogacy may be necessary when an intended mother is medically unable to carry her
child—increasingly common as women choose to have children later in life—when the
intended parent is a single man, or when the IPs are a male same-sex couple
(Soderstrom-Anttila et al., 2016). At Create Fertility Centre in Toronto, a steady increase
in utilization of surrogacy services by male same-sex couples has been observed since
the legalization of same-sex marriage in Canada in 2005 (Dar et al., 2015). In 2014,
about 40% of reported Canadian surrogacy cycles were for single men or male same-
sex couples (White, 2018a). Figure 1 shows the growth in popularity of surrogacy in
Canada from 2001 to 2017.

Today, the medical processes associated with surrogacy are commonly
performed, with limited medical risks (Dar et al., 2015; S6derstrom-Anttila et al., 2016). A
detailed account of the typical Canadian surrogacy process can be found in Appendix A.
In brief, eggs and sperm are obtained from IPs and/or from donors, and an embryo is
created through IVF and transferred to the surrogate’s uterus. Prior to this procedure,

surrogates and IPs receive psychological and legal counselling together and separately



and draw up an agreement to manage the surrogacy arrangement. Surrogacy
arrangements may vary enormously from family to family (Dar et al. 2015).
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Figure 1. Reported Canadian Surrogacy Cycles, 2001-2017* (CFAS, 2019)

While there are cases in which relinquishment of the child by the surrogate or
acceptance of the child by the IPs has proven problematic, the transfer happens
smoothly in the vast majority of cases (Soéderstrom-Anttila et al., 2016; White, 2018a;
Dat et al., 2015; Busby and Vun, 2010; Teman, 2008). For example, of 333 cycles at
Create Fertility Centre in Toronto, all but one cycle resulted in transfer of the child from
the surrogate to the IPs as planned. In one case, the intended mother was not able to
take custody of the child due to a psychiatric iliness, and the child was adopted by
another family (Dar et al., 2015). Most surrogates do not find it difficult to relinquish the
child, as they do not consider the baby to be theirs (S6derstrdm-Anttila et al., 2016; van

Zyl and Walker, 2015). No single factor has been isolated which causes the transfer to

Y Includes data from most, but not all, ART clinics in Canada. Does not include data on surrogacy
cycles for which the embryo transfer occurs outside Canada (CFAS, 2019; White, 2018b). As
such, this does not include cycles in which the surrogate is a Canadian resident and the child is
born in Canada, but the transfer occurs in an American clinic. It is unknown how commonly this
practice occurs, but estimates from surrogacy consultants range from less than 5% of the time to
about half the time, depending on the policy of the consultant (personal correspondence, author).



be more challenging, but it is expected that psychological screening and counselling of
the surrogate and IPs can largely prevent these issues (Soderstrom-Anttila et al., 2016).

Currently in Canada, the practice of gestational surrogacy itself is legal, but
compensation for surrogacy services is not. IPs can reimburse surrogates for their
expenses, such as travel costs and wages lost due to pregnancy, but no regulations are
in place to define where reimbursement ends and compensation begins, creating a legal

grey zone (Cattapan, Gruben, and Cameron, 2018).

In December 2017, a coalition of stakeholders led by Leia Swanberg, head of
Canadian Fertility Consulting, began to lobby for decriminalization of paid gestational
surrogacy in Canada (Motluk, 2018a). On May 29, 2018, Anthony Housefather, a Liberal
MP from Montreal, introduced a private member’s bill (C-404) with the intent of doing just
that (Canada, 2018).

Housefather argues that the current system is not working for anyone involved,
that it creates unnecessary uncertainty and fear, and that it only serves to divert
Canadian resident IPs to other jurisdictions. Housefather believes that the federal
government should decriminalize paid surrogacy and then allow the provinces to
regulate as they see fit (Harris, 2018a). Though decriminalization of payment is not
universally supported within Canada, it is broadly supported within the surrogacy
community (personal correspondence, author). However, Housefather does not foresee

his bill being passed into law before the next election (Harris, 2018a).

In research interviews for this study, doctors, lawyers, IPs, surrogates, and
surrogacy consultants discuss the challenges of accessing surrogacy services in an
unpaid system, the anxiety of trying to create a family under the threat of the criminal
law, and the injustice of denying compensation to surrogates (personal correspondence,
author). These conversations with members of the surrogacy community demonstrate
that there is a lack of access to surrogacy services within Canada, restricting the
reproductive freedoms of surrogates and intended parents, and pushing intended
parents into international markets. It is such challenges that this study endeavors to

investigate and address.



1.1 Evidence of the Problem

Canada’s current surrogacy legislation is based on the ideas of a report
published in 1993. Given the many technological and social changes that have occurred
since that time, the growth in popularity of surrogacy, and the movement for change that
is currently occurring, it is time to rethink surrogacy policy with a view to improving
access for both IPs and surrogates. Literature reviewed, case studies constructed, and
interviews conducted for this study show that access to surrogacy services is limited

within Canada.

Chambers et al. estimate unmet demand for assisted reproductive technologies
in Canada, concluding that only 21% of demand was met in 2003. Using their
methodology and the most recent data, we can update that figure to 60% for 2017
(Chambers et al., 2009; World Bank, 2019; CFAS, 2019; author’s calculations). This
indicates both an impressive improvement and a great deal of remaining unmet need. It
can be reasonably extrapolated that there is also unmet need specifically for surrogacy
services in Canada, and that there have been improvements in past years, but it is

unknown how closely these trends align.

An examination of policies and outcomes in Canada, California, and the UK
shows that restrictions on payments to surrogates and consultants are associated with
lower rates of surrogacy cycles within the population, and lower proportions of total IVF
cycles devoted to surrogacy (White, 2018a; World Bank, 2019; California, 2016;
Surrogacy UK, 2015; HFEA, 2011; CFAS, 2019). This evidence is explored in detail in

the Case Studies section.

Surrogacy consultancies (also called ‘agencies’), which facilitate matching of
surrogates and IPs, as well as other parts of the surrogacy process, report surrogate-to-
IP ratios between 1-3 and 1-40. Wait times for IPs to match with a surrogate are
commonly reported by consultants as being up to one year after signing up with a
consultant, with some IPs having to wait longer just to sign up. Interviewees report even
greater difficulty for IPs to match with surrogates without the help of a consultant. A
counsellor who works with IPs reports the frustration expressed by IPs at the difficulty of
finding a surrogate, often exacerbated by IPs’ struggles in assisted reproduction pre-

dating the surrogacy process (personal correspondence, author).



Finally, there is abundant evidence that Canadian resident IPs seek surrogacy
services in other countries, often at greater expense and inconvenience, or with added
legal and medical risks (White, 2018a; Lozanksi, 2015; Levine et al., 2017; personal
correspondence, author). Interviewees raise the question: If there were adequate access
to surrogacy services in Canada, why would Canadian resident IPs seek services
elsewhere (personal correspondence, author)?

1.2 Transnational Surrogacy

Transnational surrogacy arrangements involve a surrogate from one country and
IPs from another. Relatively inexpensive travel makes transnational surrogacy
arrangements an accessible option for affluent and even middle-income IPs around the
world. This can be an attractive option for IPs from countries where all forms of
surrogacy are illegal, where surrogacy services are only accessible to certain types of
IPs, where surrogates are scarce, or where surrogacy services are relatively expensive
(Lozanski, 2015; Motluk, 2018b). It is unknown how many Canadian children are born
through transnational surrogacy arrangements each year, but it is known that this occurs

(White, 2018a; Levine et al., 2017; CBC News, 2015; personal correspondence, author).

Some countries have developed surrogacy industries catering to transhational
arrangements. For example, as of 2014, India had 3000 clinics facilitating transnational
paid surrogacy arrangements (Scherman et al., 2016). The United States (US) is also a
popular destination, though surrogacy services there are far more expensive (Lozanski,
2015; Levine et al., 2017). In 2015, almost half of IVF cycles at California clinics were for
non-resident IPs (White, 2018a). One reason that IPs from around the word choose the
US is because American clinics tend to widely publicize their pregnancy rates, leading
many IPs to perceive that they have the greatest likelihood of success on the first cycle
at a US clinic (Adamson, 2009; personal correspondence, author). As more and more
countries close their doors to non-resident IPs, Canada is also increasingly becoming a

surrogacy destination (Motluk, 2018b).

In Canada, it is relatively easy for IPs to obtain citizenship for their children born
through transnational surrogacy arrangements, even when it is explicit that the surrogate
was paid. In a 2015 article, Lozanski argues that this is a deep contradiction in policy

that must be reconciled. The AHRA criminalizes paid surrogacy in order to prevent the



commodification of women and children. However, the AHRA does not specifically
criminalize Canadian resident IPs paying for surrogacy services in other jurisdictions,
and Canada has established policies for granting citizenship to children born through
paid transnational arrangements. The implication of this combination of policies is that
Canada is less concerned about the welfare of women in other countries than women in
Canada. This, in turn, does not align with Canada’s commitment to being a world leader

for women (Lozanski, 2015).

Another increasingly common practice in Canada, called ‘blending,” sees
Canadian resident surrogates travelling to the US for their embryo transfer, but returning
to Canada for the pregnancy and birth. This option allows IPs to benefit from the
perceived better pregnancy rates at US clinics and also take advantage of Canada’s free
healthcare and unpaid surrogacy (Adamson, 2009; personal correspondence, author).
Blending may create problems for surrogates due to inconsistency of medical care
(personal correspondence, author), and makes it impossible to properly track Canadian

surrogacy arrangements at the clinic level (White, 2018b).

Many have suggested that improving access to surrogacy services within
Canada can help reduce the number of Canadian residents choosing to go abroad to
find a surrogate, or to cross the border for an embryo transfer. This, in turn, would
reduce the associated risks, including the potential for serious harm to surrogates in
poorly regulated countries (Lozanski, 2015; Cattapan, 2014; Adamson, 2009; personal

correspondence, author).

1.3 Canadian Context: The Royal Commission on New
Reproductive Technologies

Following the technological developments of the mid-1980s that revolutionized
assisted reproduction, a coalition formed to advocate for a Royal Commission to
investigate and determine the Canadian approach to regulation. In 1989, the Royal
Commission on New Reproductive Technologies was formed, with the mandate to
“‘inquire into and report on current and potential medical and scientific developments
related to new reproductive technologies, considering in particular their social, ethical,
health, research, legal and economic implications and the public interest” (Canada,
1993, p. 2).



In 1991, only 400 IVF-conceived children were born in Canada, compared to
8400 in 20162 (Canada, 1993; CFAS, 2019). In 1993, assisted reproductive technologies
were still considered experimental. At that time, there was little information available on
Canadian surrogacy arrangements, and no evidence of paid arrangements. Of the
twenty-seven fertility clinics the Commission interviewed, none facilitated surrogacy

arrangements of any kind (Canada, 1993).

In 1993, drawing upon the opinions of experts, stakeholders, and the public, and
the experiences of other jurisdictions, the Royal Commission published its final report.
The Commission determined that all forms of surrogacy were unacceptable and should
be discouraged, and recommended that the Government of Canada immediately prohibit

paid surrogacy arrangements under the Criminal Code (Canada, 1993).

The Commission’s decision rested largely on ethical considerations, including the

following:

1. Surrogacy—paid or unpaid—encourages children to be seen as
commodities which can be traded among adults, encourages women?
to be seen as a means to an end, and supports the idea that women’s
value is derived from their ability to bear children. This is harmful to
the individuals involved, and could, over time, erode societal ethics.

2. Individuals are likely to be coerced into surrogacy arrangements,
either explicitly or implicitly, by financial incentives or social pressures.

3. On a societal level, this could lead to the normalization of a ‘breeding

class’ of low-income, less-educated individuals who provide surrogacy
services for IPs of higher socio-economic status (Canada, 1993).

However, the Commission also recognized that surrogacy offered a new pathway
to parenthood, and that individuals should have the freedom to make decisions
regarding their own bodies, including deciding to become surrogates. As well, the
Commission concluded that a law prohibiting all forms of surrogacy would likely prove

impossible to enforce. Regardless of policy decisions, surrogacy arrangements would

2 IVF cycles begun in 2016 resulted in 8406 births at 35 reporting clinics (CFAS, 2019).

3 Since the vast majority of individuals with the capacity to act as surrogates identify as women, it
is appropriate to use the word ‘women’ and gendered pronouns when discussing feminist
concerns surrounding surrogacy (personal correspondence, author). However, this study aims to
be inclusive of gender and sexual diversity within surrogacy by avoiding gendered language
whenever possible.



continue to exist, so it was preferable for these arrangements to be legal and regulated
to protect the best interests of surrogates and the children they carried (Canada, 1993).
In 1995, based on the recommendation of the Royal Commission, the Canadian
government introduced a policy of voluntary moratorium on paid surrogacy until a

decision could be made regarding criminal legislation (Lozanski, 2015).

Ethical objections to surrogacy, paid and unpaid, are still commonly brought up in
discussions of surrogacy today (Dar et al., 2015; Sdderstrom-Anttila et al., 2016;
Robertson, 2015; Rotabi, Bromfield, and Fronek, 2015; van Zyl and Walker, 2015;
Stefansdottir, 2018; personal correspondence, author). The main concerns remain the
exploitation and commaodification of women’s bodies (with some comparing surrogacy to
sex work or organ donation) and the commaodification of children (with some comparing
surrogacy to slavery) (Dar et al., 2015). However, many now view surrogacy
arrangements as mutually beneficial agreements between consenting adults exercising
their reproductive and economic freedoms (Scherman et al., 2016; Robertson, 2015;

personal correspondence, author).

At the time of the Royal Commission, some evidence existed to suggest that the
Canadian public opposed paid surrogacy (Canada, 1993; Ruiz-Robledillo and Moya-
Albiol, 2016). Since then, little empirical research has been done to gauge how views
may have changed (Snow, 2016; Greenaway, 2002; Daniluk and Koert, 2012; personal
correspondence, author). However, the Royal Commission acknowledged that rapid
developments in assisted reproductive technologies would lead to changes in public
perception and that policy would have to respond appropriately. It has been a quarter of
a century since the report was released, and assisted reproductive technologies have
certainly evolved. At the same time, societal views have shifted on many previously
controversial issues. For example, in the surveys conducted by the Commission, only
35% of respondents viewed homosexuality as acceptable (Canada, 1993). Today,
asking in a survey whether homosexuality is acceptable is itself no longer acceptable
(Harris, 2018b).

And yet, from the release of the final report of the Royal Commission until today,
Canadian policy around surrogacy has undergone few changes. The policies of 2019 are
still rooted in the ideas of that 1993 report, written in an era when the surrogacy

landscape looked very different from the one we see before us twenty-six years later.



1.4 The Assisted Human Reproduction Act

The recommendations of the Royal Commission resulted in the 2004 introduction
of the Assisted Human Reproduction Act (AHRA), which continues to define the federal
position on gestational surrogacy today. The AHRA prohibits Canadian residents from
paying for the services of a gestational surrogate, and from advertising payment for
surrogacy services. As punishment, the Act allows for a fine of up to $500,000, and/or a
term of up to 10 years in prison. The AHRA characterizes paid gestational surrogacy as
commodification of children and of women’s bodies and cites “health and ethical
concerns that justify ... prohibition.” However, a surrogate may be reimbursed for

pregnancy-related expenses in accordance with regulations.

The AHRA also prohibits payment for arranging surrogacy services. This means
that surrogacy consultants can accept fees for other services related to surrogacy, but

not for matching surrogates with IPs (personal correspondence, author).

Finally, the AHRA requires that surrogates must be at least twenty-one years
old.* There are no federal restrictions on who can be an IP. Parentage law varies
significantly by province, including variation in whether a genetic relationship of at least

one IP is required to transfer parentage from the surrogate (Snow, 2018).

There has been little effort to enforce the AHRA, and only one person has ever
been charged under that Act. Leia Swanberg, owner of Canadian Fertility Consulting, a
consultancy that matches surrogates with IPs, pleaded guilty to paying surrogates in
2013, and was fined $60,000 (Cattapan, Gruben, and Cameron, 2018; Busby and White,
2018; Motluk, 2016; Pedwell, 2018; personal correspondence, author). Today, Canadian
Fertility Consulting is the largest surrogacy consultancy in Canada (personal

correspondence, author).

The AHRA specifies that reimbursement for surrogates’ expenses is only legal in
accordance with regulations. Currently, the Health Canada website states that
reimbursement is legal, and lists examples of expenses eligible for reimbursement.

(Health Canada, 2013). However, reimbursement regulations have never been

41t is outside the scope of this study to assess whether the surrogacy age limit should remain within
the criminal law. However, as will be explored in the Case Studies section, there is no comparable
restriction in California or the UK (California AB-1217; UKDHSC, 2018).



introduced, prompting some to argue that all reimbursement is technically illegal until
regulations are set (Cattapan, Gruben, and Cameron, 2018).

On October 26, 2018, the federal government announced a consultation process
to assess new regulations which aim to clarify which expenses can be reimbursed in
surrogacy arrangements (Harris, 2018a). Along with the new regulations will come
enforcement mechanisms (Health Canada, 2017). Health Canada has indicated that a
review of the AHRA will follow the implementation of these regulations. However, it is not
at all clear that the new regulations will be established within the tenure of the current
government, and as such, it is not clear that these changes will take place at all in the

foreseeable future (personal correspondence, author).

1.5 Surrogacy & Canadian Federalism

Due to the gravity of their concerns, and to prevent reproductive travelling within
Canada, the Royal Commission recommended uniform legislation and regulations
across the country, implemented by the federal government. The Commission
recognized that the provincial governments had roles to play as well, but argued that the
federal government had the authority to lead the way under its mandate to promote
peace, order, and good government, and its exclusive jurisdiction over the criminal law
(Canada, 1993). Following this recommendation, the AHRA was a much broader piece
of legislation when originally passed in 2004, including provisions for an assisted
reproduction registry and an agency to administer the AHRA and monitor assisted

reproduction in Canada (Cattapan, Gruben, and Cameron, 2018).

However, healthcare, family law, and contract law, three fields essential to
surrogacy policymaking, fall under provincial jurisdiction. After the passage of the AHRA,
the Quebec attorney general filed a reference case with the Quebec Court of Appeal to
determine whether the federal government had the jurisdictional authority to regulate
surrogacy. The case made its way to the Supreme Court, where most of the AHRA was
found to be unconstitutional in 2010. The prohibition of payment for surrogacy services
was one of the few sections that remained, given the federal government’s authority over
criminal law (Cattapan, Gruben, and Cameron, 2018). After the dissolution of the

Assisted Human Reproduction Agency, Health Canada became the federal department
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responsible for administering and enforcing the Act and any associated regulations
(personal correspondence, author).

The provinces have shown varying levels of interest in exercising their authority
to regulate the practice of surrogacy services and the transfer of parentage from
surrogates to IPs. Five of ten provinces have no legislation at all explicitly addressing
parentage transfer in surrogacy (Snow, 2018). Quebec’s laws state that surrogacy
contracts are unenforceable, discouraging arrangements in that province (Snow, 2018;
Canada, 1993; personal correspondence, author). Ontario, on the other hand,
introduced comprehensive legislation regarding assisted reproduction in 2016, and IPs
can be automatically recognized as legal parents of their children as long as a few

simple conditions are met, without the need to go to court (Snow, 2018).

1.6 Theoretical Framing: Reproductive Justice

The term ‘reproductive justice’ was coined in 1994, and has since evolved to
encompass the right to have a child, the right not to have a child, the right to parent, and
the actions that must be taken to achieve these rights. Reproductive justice
“simultaneously demands a negative right of freedom from undue government
interference and a positive right to government action in creating conditions of social
justice and human flourishing for all” (Luna and Luker, 2013, 328). Key issues in
reproductive justice include the criminalization of reproduction and access to assisted
reproductive technologies. The literature, as far back as the Royal Commission, shows
that there are inequities of access to reproductive justice (Canada, 1993; Adamson,
2009; Luna and Luker, 2013).

The analytical framework of reproductive justice raises the challenging question
at the heart of this study, a question also raised by the Royal Commission (Canada,
1993): Do we have a right to become parents? The UN Declaration of Human Rights
outlines the right to “found a family,” but no comparable article is included in the
Canadian Charter of Rights and Freedoms (United Nations, 1948; Canada, 2019).
Though it may be difficult to reach agreement on a positive right to parenthood, which
would require the state to substantively support individuals and couples in their pursuit of
parenthood by, for example, publicly funding IVF services, it is not difficult to agree on a

negative right to parenthood. A negative right to parenthood requires only that the state
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not create barriers to parenthood. It is from this perspective—that individuals have the
right to pursue reproduction without undue restriction by the state—that this study is
approached.
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Chapter 2 Methodology

To determine the policy problem, solutions, and criteria and measures, this

gualitative study utilized a literature review, case studies, and key informant interviews.

2.1 Case Studies

Many jurisdictions, including France, Germany, and Sweden, disallow all forms of
surrogacy. Unpaid surrogacy is allowed in many jurisdictions, such as New Zealand, the
Netherlands, and the United Kingdom (UK). Some jurisdictions, such as the Czech
Republic, have no legislation at all. In Australia and the US, the law varies from state to
state. Jurisdictions allowing paid surrogacy include Russia, India, and California
(Soderstrom-Anttila et al., 2016; Lozanski, 2015; Sachdev, 2018).

The United Kingdom (UK) and California were selected for case comparison
based on recommendations from interviewees and availability of evidence in the
literature (White, 2018a; UKDHSC, 2018; Surrogacy UK, 2015; HFEA, 2011; personal
correspondence, author). Like Canada, the US has a federal system, and surrogacy
policy varies greatly from state to state. California is the American jurisdiction most
discussed in interviews, and has a similar population to Canada, making it in an
excellent case for comparison (White, 2018a; World Bank, 2019; California, 2016).
About 30% of American surrogacy births occur in California (White, 2018a). The UK was
an early leader on assisted reproductive technology and legislation, and today has
perhaps the most comprehensive legislation on assisted reproduction of any country in
the world (Adamson, 2009; Stefansdottir, 2018; personal correspondence, author). This
study examines the UK as a whole, since surrogacy legislation is the same across all
regions of the country® (UKDHSC, 2018).

5 One exception is that there is some variation between the court systems in England & Wales,
Scotland, and Northern Ireland. Where this variation exists, this study will focus on the system
that is common to both England and Wales, which together make up 89% of the population of the
UK (UKDHSC, 2018; Office of National Statistics, 2018; author’s calculations).
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Table 1. Case Studies — California and UK Policies
Variables California UK
Payment & Payment for surrogacy services is Parents and surrogates make their

reimbursement

legal and rates of payment are set by
the free market (California AB-1217;
White, 2018a).

own arrangements for what will be
reimbursed and how this will be
managed, and must satisfy a judge
that no payment has been made
other than reimbursement in order for
parentage to be transferred. There is
no state guidance as to which
expenses are legitimate, and no court
has ever refused to transfer
parentage (Petropanagos, Gruben,
and Cameron, 2018).

Consultants

Consultants may receive payment for
arranging surrogacy services
(California AB-1217). Some fertility
clinics also participate in matching
(personal correspondence, author).

Arranging surrogacy services as a
commercial enterprise is prohibited,
and consultancies operate as non-
profit organizations that charge fees
only to cover costs (UKDHSC, 2018).

restricitons

who can act as a surrogate
(California AB-1217).

Advertising There are no restrictions on Advertising for surrogacy services (by
advertising for surrogacy services surrogates, IPs, or consultants) is
(California AB-1217). prohibited with few exceptions
(UKDHSC, 2018).
Surrogate There are no legislated restrictions on | There are no legislated restrictions on

who can act as a surrogate
(UKDHSC, 2018).

Intended parent
(IP) restrictions

There are no restrictions on who can
be an IP (California AB-1217).

Currently, in order to transfer
parentage, IPs must be a couple with
at least one parent genetically related
and at least one UK resident. The UK
is in the process of changing the law
to allow single IPs (UKDHSC, 2018).
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Table 2.

Case Studies — Canada, California, and UK Outcomes

CFAS, 2019; author’s
calculations)

(California, 2016; White,
2018a; author’s
calculations)

Variables Canada California UK
Surrogacy cycles | 10.6 24.9 1.7
per million
popu|ation (per (2011) (2010-2014 average (2011)
year) cycles, _2011
(World Bank, 2019; population) (World Bank, 2019;

Surrogacy UK, 2015;
author’s calculations)

Surrogacy cycles
as a proportion of
total IVF cycles

(per year)

1.5%
(2011)

(CFAS, 2019; author’'s
calculations)

5.2%
(2010-2014 average)

(White, 2018a; author’s
calculations)

0.2%°
(2011)

(HFEA, 2011;
Surrogacy UK, 2015;
author’s calculations)

Estimated number
of consultants

14

(personal
correspondence, author)

At least 13 consultants
and at least 52 clinics

(Surrogate.com, 2019;
SurrogacyAdvisor.com,
2019; CDC, 2018)

3

(UKDHSC, 2018)

Estimated cost of
surrogacy
services

$60-80K CAD

(Kozicka, 2016;
Sensible Surrogacy,
2019a; Surrogacy in
Canada Online, 2019)

$66-160K CAD
($50-120K USD)

(Scherman et al., 2016;
Knoche, 2014)

$34-155K CAD
(£20-90K GBP)

(Mowbray, 2017;
Surrogacy UK, 2019;
Sensible Surrogacy,
2019b)

Estimated wait
times for
surrogacy
services (with a
consultant)’

Up to 1 year

(personal
correspondence, author)

1-4 months

(Circle Surogacy, 2019;
Centre for Surrogate
Parenting, 2019;
personal
correspondence,
author)

About 1 year

(personal
correspondence,
author)

6 One reason for this very low proportion is that the UK has a rate of 975 IVF cycles per million
population (per year, 2011) compared to 699 in Canada (2011) and 483 in California (2010-2014
average) (White, 2018a; HFEA, 2011; CFAS, 2019; author’s calculations). This is likely related to
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Table 1 shows UK and California policies, and Table 2 shows outcomes for
Canada, California, and the UK. These case studies show the stark differences in policy
in California and the UK. The UK has opted for a heavily legislated, heavily regulated
unpaid surrogacy model with a fairly flexible reimbursement scheme, but with restrictions
on advertising, on the actions of consultants, and on who can be an IP. California

legislation places no restrictions on surrogates, IPs, or consultants.

California has more consultants, shorter wait times for IPs, and higher rates of
access to surrogacy services. Access is measured by number of surrogacy cycles per
million population, and proportion of total IVF cycles devoted to surrogacy. Cost is
another important factor in measuring accessibility, but cost estimates range so widely
that it is difficult to interpret variations in affordability of surrogacy services. Costs are
also influenced by public funding for assisted reproduction services, which varies within
and between studied jurisdictions (HFEA, 2019; White, 2018a; Ontario, 2018; Hendry,
2016; Manitoba, 2014; New Brunswick, 2014).

Canada currently falls between the UK and California in terms of both policies
and outcomes. Canada’s policies regarding advertising, consultants, and IPs are less
restrictive than the UK’s, and so it is perhaps unsurprising that Canada also has better
surrogacy access outcomes. For this reason, policy options which further restrict

advertising, consultants, or IPs will not be considered.

the UK’s policy which offers publicly funded IVF services (HFEA, 2019; Adamson, 2009). IVF is
not publicly funded in California or broadly across Canada, though some provinces offer limited
funding or tax credits (White, 2018; Ontario, 2018; Hendry, 2016; Manitoba, 2014; New
Brunswick, 2014). It is interesting that, despite this high rate of uptake of IVF services in the UK,
there are still so few surrogacy cycles.

7 Estimates given by Canadian and UK consultants are problematic because they measure the
wait times from when IPs sign up with the consultant. Some consultants, including both UK
consultants | corresponded with, often shut down applications for long periods of time, and so
there may be an additional wait before IPs can even apply to work with the consultant. This also
does not account for the many IPs who give up on the process before matching with a surrogate.
Based on estimates given by consultants, this could easily be half or more of IPs who sign up.
Two Canadian interviewees also noted that American consultants are able to ‘guarantee’
matches (or the IPs will be refunded), while Canadian consultants are never able to make this
promise (personal correspondence, author).
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2.2 Interviews

In total, twenty-four key informant interviews were conducted by phone and by
email with academics, consultants, lawyers, doctors, surrogates, an IP, a counsellor, a
journalist, a Health Canada official, and a Member of Parliament active in the Canadian
surrogacy community. Some interviewees represented multiple viewpoints from within
the community—for example, all of the Canadian consultants | spoke with had also
acted as surrogates themselves. Interviewees were identified in the literature, by other
interviewees, and as needed to fill gaps in knowledge. The purpose of the interviews
was to gain a thorough understanding of the Canadian surrogacy landscape, to define
the policy problem, to inform the case studies, and to identify policy solutions and
evaluation criteria. Interviewees were asked general questions about their perspectives
on surrogacy issues and policies, as well as questions tailored to their roles within the

surrogacy community. Appendix B gives a sample of the interview schedule.
In the course of these interviews, the following key themes emerged:

1. More information is needed about surrogacy in Canada.

2. There is a lack of access to surrogacy services in Canada for both IPs
and surrogates. One major barrier to accessing surrogacy services is
the criminalization of paid surrogacy.

3. The criminal law is not an appropriate mechanism for governing
surrogacy arrangements.

4. Exploitation of surrogates is no more likely to occur in a paid
Canadian system than in an unpaid system. Not paying surrogates is
exploitative. It is unfair that everyone in the industry is being paid
except the surrogates.

5. Regulation is needed to ensure that surrogacy services are offered in
a safe and equitable way across Canada. However, the process to
regulate surrogacy services presents a barrier to decriminalization of
payments.
These themes do not represent all topics covered nor perspectives gathered in
the interviews, but do represent commonly repeated ideas related to the scope of this
study. In my discussion of each of these themes, reference is also made to minority

opposing viewpoints.
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2.2.1 More information is needed about surrogacy in Canada.

Interviewees from both academia and from the surrogacy community were
adamant that more information is needed about surrogacy in Canada. As one researcher
put it:

I'm struck by the fact that there is just a gaping hole in empirical
research on surrogates in this country. It's quite shocking, really. We're
planning to revise all these regulations, and if we're supposed to have
evidence-based decision-making, I don't see the evidence.

This idea was echoed by others, and one issue that came up was the lack of
surrogate perspectives in the policy-making process. Another academic in the field,
discussing a potential shift toward a paid surrogacy model in the Canadian context,
remarked on the need to gather evidence on surrogates’ viewpoints to contribute to any

decision-making:

There is no empirical data in Canada on this question or really from
surrogates at all on any of these issues. And so, I think if we want to
make effective policy in this space, we need to speak to the women who

are acting as gestational surrogates and find out what their experiences

are and what their views are. And if we were, for example, to move to

a paid model, then we need to talk to women about what that might

look like.

This gap in evidence has also been noted in the literature (White, 2018a; White,
2018b; Busby and Vun, 2010; Séderstrom-Anttila et al., 2016; Cattapan, Gruben, and
Cameron, 2018). Pamela White has written about the lack of information available on
surrogacy in Canada, and suggests that this may be part of a broader pattern of data on
reproduction being undervalued. When this data is not valued, it may not be collected
and it may not be included in policymaking (White, 2018b). Alana Cattapan also notes
the lack of data on surrogacy in Canada, and contextualizes it within a pattern of
policymaking to govern women'’s bodies based on unfounded assumptions (Cattapan,

2014).
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2.2.2 There is a lack of access to surrogacy services in Canada for both
IPs and surrogates. One major barrier to accessing surrogacy services is
the criminalization of paid surrogacy.

All interviewees identified barriers to access to surrogacy services in Canada.
Commonly discussed barriers included lack of information available to surrogates and
IPs, high costs of surrogacy services, and restrictions on the activities of consultants.
Policy suggestions to address these barriers were diverse, including public information
campaigns, public funding for IVF services, and decriminalizing payments to consultants

for matching IPs and surrogates.

Another commonly discussed issue was who should be able to access surrogacy
services in Canada, and whether IPs from other countries present a barrier to access for
Canadian resident IPs. Some interviewees viewed international IPs as a secondary
priority for access to surrogacy services within Canada. One commonly suggested policy
solution was discouraging international IPs from choosing Canadian resident surrogates
by ensuring that the IPs are billed for the healthcare costs of the surrogate and/or child.
On the other hand, some applauded Canada’s welcoming of international IPs, who might
be barred from accessing surrogacy services in their own country, feeling that the
industry has self-regulated well by encouraging international IPs to take out medical
insurance for their child starting from birth. Healthcare for surrogates was viewed by
many interviewees as a Canadian resident right, which should not be affected by

personal or professional choices. As one researcher explained:

They're Canadians and they receive the same benefits of the healthcare
system as any other Canadian, and I don't see that why they're
receiving the services should make much of a difference... If I need
healthcare because of something that I do during my work, the
healthcare system takes care of me. I mean, what's different about
surrogacy is the condition is the work. But she's still Canadian, still
accessing something that is part of her rights as a citizen or resident.

One issue that was discussed with all interviewees was payment for surrogacy
services. Almost all interviewees identified the criminalization of payment as a barrier to
accessing surrogacy services in Canada and almost all supported decriminalization.
Reasons for supporting decriminalization and visions for a decriminalized system varied

significantly among interviewees.
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Four interviewees—three academics and one journalist—were uncertain in their
positions on decriminalization. The one academic interviewee who opposed
decriminalization raised several concerns. This researcher resisted the economic
discourses that dominate discussions of payment for surrogacy, obscuring and
instrumentalizing the individuals involved in the arrangements. The interviewee also
viewed ‘demand’ for surrogacy services as a problematic, socially-constructed demand
for genetic parenthood, and referenced anecdotal evidence of surrogates whose choices

had been constrained by their economic relationships with IPs.

One common argument for paying surrogates was that this will allow more

surrogates to enter the Canadian market. As one researcher put it:

It is, at a certain point, just basic supply and demand. You tell someone
they can't make any money, they're going to be far less likely to do it.

A counsellor who works with surrogates and IPs made a similar comment

regarding decriminalization of payment:

It can open up access for intended parents. It can allow surrogates to
be compensated for their contributions.

This issue was framed in a particularly interesting way by one surrogacy
consultant. This interviewee explained that of the estimated 10-25 applications to
become a surrogate that the consultancy receives each day, only about 5-15 applicants
per month end up matching with IPs—around 5% of those who apply (not counting
individuals who have contacted the consultancy for information, but did not pursue an
application). When asked why 95% of applicants do not advance to the matching stage,
the interviewee explained that as applicants consider surrogacy, often talking it over with
their partners and thinking through the impacts on their families, they may decide that
they cannot take on this extra commitment without some form of compensation. The
interviewee concluded that if payment could be offered, this would remove a barrier to
participating in surrogacy for many individuals, and more applicants would advance to

the matching stage.

Many interviewees viewed the criminalization of payment as a barrier to access
to surrogacy services in and of itself, separate from the lack of payment. They described
a culture of fear and uncertainty surrounding the reimbursement of surrogates in a

jurisdiction where payment is illegal, and the feeling of immorality that becomes
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associated with surrogacy as a result of criminalization. This is outlined well by Leia
Swanberg, the head of Canada’s largest surrogacy consultancy. Ms. Swanberg has
become an advocate for decriminalization of payment within the Canadian surrogacy
community, partnering with MP Anthony Housefather to lobby for change in Ottawa. Ms.
Swanberg explained:

There is this big talk of, you know, people wanting this to be
commercialized and, you know, wanting surrogates to be paid and egg
donors and sperm donors to be paid. That wasn't our point. Our point
was to decriminalize. Our point was for intended parents to feel safe in
the interaction, to feel safe that they could have an agency source a
surrogate for them... I believe that we’re failing in that we haven't been
able to put together legislation that makes sense for intended parents.
You know, an example of that would be: we invited 250 sets of intended
parents to come to our Hill Day and two came and they're both fertility
lawyers. Intended parents are scared to talk about their experience. So,
I think that we've done a disservice to them.

One surrogacy lawyer emphasized that the AHRA was built on the

recommendation of the Royal Commission to minimize all forms of surrogacy:

I think that if the entire framework of the Assisted Human Reproduction
Act is designed to discourage people from doing this, it is about You can
be criminally sanctioned. There's something bad or wrong about
surrogacy. 1 think that's the framework and that's what has to be
stripped away.

For those who viewed criminalization as a barrier in its own right, the policy
solution is to decriminalize payments and to have the government communicate this
change clearly, so there is no longer any ambiguity from the government surrounding the
legality or morality of surrogacy, reimbursement, or payment. This was seen as a

positive step toward improving access to surrogacy services for both IPs and surrogates.

Given the lack of published empirical data available on the supply and demand
for surrogacy services in Canada, there is a hesitation in the literature to state outright
that this country faces a problem of inadequate access to surrogacy services. However,
barriers to access are acknowledged—for example, John Robertson (2015) discusses
the stigmatization associated with criminalizing reproductive activities—and the problem
of lack of access to surrogacy is alluded to by some authors (Lozanski, 2015; Adamson,
2009; Busby and White, 2018). As discussed in the Introduction, Chambers et al. (2009)

have demonstrated that there is significant unmet demand for assisted reproduction
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services within Canada, and we can reasonably expect the same to be true about
surrogacy specifically.

2.2.3 The criminal law is not an appropriate mechanism for governing
surrogacy arrangements.

A related idea that was often brought up by interviewees was that the criminal
law simply should not be applied to family-building. A letter submitted by fifteen
prominent Canadian surrogacy lawyers to Health Canada as part of the recent process
of consultation on surrogacy regulations named this as the first fundamental principle
guiding the regulation of assisted reproduction. The letter includes the following

statement:

The criminal law is no longer an appropriate method by which to manage
the need for assisted reproductive technologies. The primary users of
assisted reproductive technology should not fear criminal prosecution if
they seek to have children. (document obtained via personal
correspondence)

Interestingly, even some interviewees who did not support a paid system
supported decriminalization, because they do not think that surrogates, IPs, or
consultants working so hard together to create new life should do so under the threat of
prosecution. One surrogacy lawyer supported decriminalization and a move toward a
more flexible reimbursement system. This interviewee was open to surrogates receiving
small compensations, but did not seek a ‘commercial’ model. Nevertheless, as
evidenced by the following excerpt, this interviewee advocated removing criminal

deterrents to payment:

I've always said the Act was wrong by criminalizing it... I don't have a

problem with a penalty for a breach, but... I don't think it should be

criminal... Surrogates and intended parents—I don't like that idea at all,

that they be involved in what I call a criminal sanction.

A surrogate interviewed for this study believed in Canada’s ‘altruistic’ surrogacy
model, but would like to see changes to the AHRA to facilitate more flexible
reimbursement, to allow for monetary or non-monetary gifts between IPs and surrogates
up to $10,000, and to do away with the anxiety that exists in the present system over the
line between reimbursement and payment. This interviewee expressed concerns over

the current reimbursement system in the following quotation:
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It's a grey area and when there's a grey area it actually—for me,

personally, it makes me feel uneasy because I don't want to break the

law. I want to follow the law. But currently, for example, is a pedicure a

pregnancy related expense? Can I claim that as a reimbursable

expense? Well, I mean, so far, they've been saying Yes, but is it

actually? Like, if I were to get audited, would I have to pay that back?

Or would I get in trouble for claiming that expense?

Surrogacy consultant Leia Swanberg’s story of being charged under the AHRA
has been told widely in the press, and makes real the concerns of surrogates, IPs, and
consultants across the country. Ms. Swanberg described the experience in the following

manner:

[We] ended up being the first agency who was investigated by the
Assisted Human Reproduction Act Agency, which resulted in a criminal
investigation, twenty-seven criminal charges, a gun to my head, an
RCMP raid, which was obviously very traumatic and horrible. And, you
know, I spent everything I had to defend myself and eventually ran out
of money, so plead guilty to two regulatory offences, which I was guilty
of, which was paying surrogates and egg donors without the proper
paperwork. The crazy part about that was with my plea, you know, there
was uncertainty of whether or not I would go to jail for ten years or face
a five hundred thousand dollar fine... I was, you know, a mother of
three, pregnant with my fourth. You know, I was really quite terrified.
Given the struggles involved in having a child through assisted reproduction
under the best of circumstances, it is the prevailing opinion of those in the surrogacy
community that it is not appropriate to add further risks to the process in the form of

criminal prohibitions.

The idea that criminalization of paid surrogacy adds risk to family-building and
that it is time for Canada to rethink the AHRA is echoed in the literature (Millbank, 2015;
Deckha, 2015; Busby and Vun, 2010; Nelson, 2013). However, the anxiety and fear
expressed by members of the surrogacy community is largely absent from the literature
as a reason for reform (Fisher and Hoskins, 2013; Lavoie and C6té, 2018). This is likely
because the same fears that act as a barrier to accessing surrogacy services also
prevent members of the community from sharing their stories (personal correspondence,

author).

23



2.2.4 Exploitation of surrogates is no more likely to occur in a paid
Canadian system than an unpaid system. Not paying surrogates is
exploitative. It is unjust that everyone in the industry is being paid except
the surrogates.

A common refrain heard from both researchers and members of the surrogacy
community was that Canada already has a paid system—the doctors are paid, the
lawyers are paid, the consultants are paid. Everyone involved is paid except the
surrogate. This perspective was echoed again and again throughout the interviews, as

demonstrated in the following excerpts from two researchers:

The reality is, so much money is changing hands. The parents, who are
not able to pay the surrogate, are spending tens of thousands of dollars
in legal fees and counselling fees and travel fees... $10,000 for IVF as
well, fertility drugs. The lawyers are being paid, counsellors are being
paid, doctors are being paid. These are all for-profit industries. The only
person who's not being paid is the person who's actually doing the act
herself, the surrogate.

One reason I would favour decriminalization is because everyone else is
making money in this business. Like, why shouldn't the surrogate, the
woman who's arguably doing the most work? That, I think, is the
strongest argument in favor of decriminalizing payments.

One researcher went so far as to say that, given that everyone else in the
industry is making money from the labour of the surrogate, it becomes exploitative not to

pay that person:

I do think that it's ironic that the only person who's not getting paid in
this expensive chain of players is the one who's doing the most work,
and that's the surrogate. And I just think it's insane to say, "We can't
pay her because she might be exploited.” I think not paying her is
exploiting her and I actually think the focus on... exploitation through
payment allows us to ignore the other ways that she could be exploited...
such as not having certainty on birth registration once the child is born...
I just don't see payments as being exploitative and it gives, you know,
a way for governments... to not deal with the real exploitation—the real
potential for exploitation—and the ways in which they could avoid that.

Another academic brought this up in discussing whether a maximum payment for
surrogacy services should be set. This interviewee recognized the challenge of setting a
maximum payment level, and described it as a struggle to balance between two forms of
potential exploitation. From this researcher’s perspective, if payment is too high,

individuals could be unduly influenced to participate in surrogacy services, and if
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payment is too low, the surrogate’s services are being undervalued. A surrogacy
consultant made a nearly identical observation regarding the potential for exploitation if
the payment is too high or too low, and also echoed the concern that there are many
other forms of exploitation a surrogate could face, including uncertainty in the parentage
transfer process.

The idea that exploitation is not inevitably or exclusively linked to payments came

up again and again. In the words of two researchers:

It's literally called labour and yet we're not allowed to pay people for it...
Ultimately it signals a lack of belief in women's ability to make decisions
on their own behalf when we say, “No, no, no. We can't let you get paid
for this because otherwise women are going to want to do it and then
they're going to be exploited.” And... what countless other stories have
shown is that women can be exploited when they’re not being paid too.

I think that there are problems with surrogacy that will persist whether
or not payments are decriminalized... I think sometimes when you read
some of the literature on surrogacy in Canada... there's the conflation
that just because you have unpaid surrogacy that it's not exploitative.
And I think that's false. I think exploitation can occur whether surrogacy
is paid or not... So, I think exploitation’s going to be a problem that we
want to protect against regardless of whether surrogacy is paid or not.
I think the conditions of work, all these things, these are worrisome
whether surrogacy is paid or not.

One surrogate interviewed for this study believed that an ‘altruistic’ system is the

best way to protect surrogates from exploitation. However, when asked whether

decriminalization of payment would lead to exploitation, this interviewee responded:

I think No... In any country, in any situation, and... for any reason, you
know, there's always an opportunity for exploitation. So, I don't think
decriminalizing a payment would encourage exploitation.

More than one interviewee gave family pressure as an example of a type of
coercion that is unrelated to payments, and probably more likely in unpaid
arrangements. This aligns with scholarly concerns following the passage of the AHRA
(Ruparelia, 2007).

These interviewees’ observations are in line with existing evidence showing that
surrogacy is not systematically exploitative in Canada, the US, or the UK (Busby and
Vun, 2010; Soderstrom-Anttila et al., 2016; Dar et al., 2015; Teman, 2008). Given that

paid surrogacy is legal in parts of the US, and systematic exploitation is not found there,
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and given the excellent outcomes found in Canada so far, there is no reason to believe
that payment for surrogacy would lead to systematic exploitation of surrogates in
Canada (Busby and Vun, 2010; Soderstrom-Anttila et al., 2016; Dar et al., 2015).8

Stories can be found in the media of surrogacy arrangements gone awry in any
jurisdiction. However, there is no evidence that these negative outcomes are more
common in jurisdictions where surrogates can be paid (Busby and Vun, 2010). Some
jurisdictions seek to avoid these outcomes by banning surrogacy altogether, but it has
been observed that, as a result, their citizens simply participate in surrogacy
arrangements in other countries (Lozanski, 2015). Interviewees noted that it is likely that
individuals from such countries participate in illegal arrangements, without the protection
of the law, an idea that is also found in the literature (Cattapan, 2014; Cattapan, Gruben,
and Cameron, 2018; Busby and White, 2018; Nelson, 2013). Interviewees agreed that it
is neither practical nor desirable to ban surrogacy altogether, and so policy must aim to

minimize exploitation of surrogates, whether paid or unpaid.

Academics in the field have noted the gendered expectations that underlie the
idea that surrogacy should be unpaid, casting surrogacy as yet another form of caring
labour that has been traditionally performed by women without compensation
(Stefansdottir, 2018; van Zyl and Walker, 2015; Almeling, 2011). Alana Cattapan breaks
down the ethical theory and the existing evidence and concludes that neither can
support the idea that payment elevates surrogates’ risks, nor the related idea that

prohibiting payment will reduce risks (Cattapan, 2014).

8 In jurisdictions where systematic exploitation of surrogates is observed, there are other factors
at play. For example, systematic exploitation of surrogates has been observed in India. There,
surrogates may be required to leave their families for months at a time, they may be asked to sign
documents they are unable to read, they may be forced to undergo a pregnancy termination or a
medically unnecessary Caesarean delivery, and they are regularly denied 75% of their payments
until they have delivered a healthy child (Kirby, 2014; Lozanski, 2015; Knoche, 2014). A likely
contributing factor allowing this state of affairs is the comparatively low status of women in India.
The 2018 World Economic Forum Global Gender Gap Report shows that India lags well behind
Canada, the US, and the UK. India’s poor health, economic, and education outcomes for women
are surely a few of the reasons that systematic exploitation of surrogates was able to develop
there. Though there are certainly women in Canada with poor health, education, and economic
outcomes, these issues are not nearly so systematic as in India, and as such we have less
reason to be concerned about the development of systematic exploitation of surrogates in this
jurisdiction (WEF, 2018).

26



2.2.5 Regulation is needed to ensure that surrogacy services are offered
in a safe and equitable way across Canada. However, the process to
regulate surrogacy services presents a barrier to decriminalization of
payments.

Though the need for decriminalization of payment for surrogacy was often
vocalized by interviewees, this was usually paired with some idea of how a
decriminalized system should be regulated, and ideas varied widely among

interviewees. For example, according to one researcher:

Lots of people who advocate in favour of decriminalizing payments in
Canada don't think that it should be just a free market. They believe
there should be a lot of government oversight or that the amount of
payments should be controlled such that we are resisting some of the

free market ways in which commercial surrogacy might appear in other

places.

Some interviewees brought up the challenge of balancing provincial and federal
jurisdiction, and the hesitancy of the federal government to overstep in regulation after
the 2010 Supreme Court defeat. MP Anthony Housefather, when asked about details of
a decriminalized system, constantly pivoted to the provinces, and reiterated that it is not

the role of the federal government to regulate these details.

A surrogacy consultant observed that when there is variation in provincial
regulation, typically policy will converge over time as provinces observe one another’s
approaches—an idea also found in the literature (Snow, 2012). This interviewee saw
risks associated with the gap of time in which some provinces might lag behind others,

but accepted this issue as part of the nature of Canadian federalism.

Despite the Supreme Court decision, some interviewees expressed a desire for
federal regulation. The perspectives of these interviewees are expressed in the following
guotations:

It should remain a federal scheme... There's a lot of advice about it
becoming a provincial issue, surrogacy. However, I don't feel that's
right. (surrogacy consultant Leia Swanberg)

I think that for surrogacy we needed a national approach of some kind.
National oversight or regulation. But healthcare is provincial... family law
is provincial. So that’s, like, a challenge I see with regulating surrogacy
in Canada... It would just have to be a coordinated approach that the
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provinces and the federal government would have to, like, come
together over. (academic)

I really think that what the federal government needs to do is something
they don't want to do, which is spend money on fixing this, and that
means interprovincial health talks... They have to get together with the
provincial health ministers, have one of those big conferences every
month to discuss how each province wants to regulate assisted
reproductive technology in the world where the federal government
pulls out, and see if they can be the leaders to say, you know, “Will you
all impose safety regulations? Will you all allow for this to thrive in your
communities, you know, in a reasonable way that doesn't victimize
people, you know, that does it safely without having criminal law powers
involved?” And if satisfied that everybody sighs on to an agreement and
all the legislation gets drafted, then they can pull out and repeal the
whole legislation at the time that each province puts forward its
legislation and passes it and everybody has good policy in advance.
(surrogacy lawyer)

A journalist who writes about surrogacy issues in Canada saw the transfer of
power to the provinces and the potential for variation in regulation—or complete lack of
regulation—as a major disincentive to federal decriminalization. Ideally, the federal
government would lead an effort to coordinate provincial policy as part of the
decriminalization process, but, given the track record of interprovincial agreements, this
interviewee did not see this as likely to be successful. An academic who opposes
decriminalization shared this pessimism and viewed the provincial coordination hurdle as

one reason to hold on to the federal criminal law.

A counsellor who works with surrogates and IPs remarked that already the
provinces hold the power to regulate most aspects of surrogacy, and already there is
variation. Yes, decriminalization would offer new opportunities for inconsistencies, but,
really, it would be no more concerning a situation than the current one. A surrogacy
lawyer echoed this concern and raised the idea that the reason decriminalization has not
occurred is the size of the undertaking of doing so properly, with interprovincial
coordination. This interviewee believed that surrogacy is not a big enough priority to

justify the federal government tackling it right now:

It's piecemeal right now. Provinces regulate birth registration. They
have the power to regulate for the health and safety and licensing and
none of them have. Like, it's insane. It's a big mess and it's a huge,
huge enterprise and I don't think it's that no one wants to do it. I think
it's priorities. It's not a priority because this is not the biggest problem
Canadians face today.
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Most interviewees agreed that regulation is needed in this area, but these
interviewees also acknowledged the constitutional and political challenge this poses. For
some interviewees, this challenge was seen as yet another barrier to accessing

surrogacy services within Canada.

Regulation is also closely tied to decriminalization in the literature, and scholars
have taken note of the challenges Canadian federalism poses to surrogacy regulation
(Soderstrom-Anttila et al., 2016; Cattapan, 2014; Snow, 2012; Cattapan, Gruben, and
Cameron, 2018; Nelson, 2013). Recognition of these issues dates back to the Royal
Commission (Canada, 1993). However, interviewees situate these concerns in the
recent Canadian political context of interprovincial tensions, and frame this regulatory
coordination challenge as a barrier to reproductive freedom not yet identified by the

literature (personal correspondence, author).

2.3 Limitations

Firstly, this study is limited by its own scope. Access to gestational surrogacy
services crosses over with a number of other issue areas, including traditional
surrogacy, gamete donation, adoption, and issues associated with assisted reproduction
more broadly, all of which fall outside the scope of this project. This study does not
consider adoption or other methods of assisted reproduction as substitutes for surrogacy
services. Though there are many wonderful ways to become a parent in today’s world,
this study respects the freedom of IPs to choose how they wish to become parents. It is
to increase reproductive freedom that this study seeks options for improving access to

surrogacy services.

Another limitation is a dearth of policy options that are inclusive of lower-income
surrogates and IPs. There is an assumption in the surrogacy community that both
surrogates and IPs are of moderate to high income, and this aligns with what has been
observed (Busby and Vun, 2010; personal correspondence, author). Assisted
reproduction is very expensive, and this, of course, creates a barrier to the entry of
lower-income IPs (Adamson, 2009). One academic interviewee agreed that this presents
a challenge to equity, but noted that it is not the role of the surrogate to subsidize the IPs
by foregoing compensation (personal correspondence, author). The World Health

Organization has recognized this issue and is undertaking to examine the potential roles
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of lower-income surrogates and IPs in the surrogacy community, and to determine

further policy options to promote equity in this area (Adamson, 2009).

Finally, as has been discussed above, there is a lack of empirical evidence
available on the subject of surrogacy in Canada. This, in itself, is a limitation of this
study. Surrogacy research that exists has tended to lack large or representative
samples, and has often excluded the voices of surrogates and IPs themselves (Yee,
Hamalal, and Librach, 2019; Soderstrom-Anttila et al., 2016; White, 2018b; Rotabi,
Bromfield, and Fronek, 2015; Cattapan, Gruben, and Cameron, 2018; Teman, 2008;
Fisher and Hoskins, 2013; personal correspondence, author). This study falls into that
pattern, including as interviewees only one IP who is also a surrogacy lawyer and only
five surrogates, four of whom also work as surrogacy consultants. It is hoped that by
speaking also with those in the surrogacy community who work closely with surrogates
and IPs every day, the perspectives of surrogates and IPs can be represented in this
work. This study brings a new effort to integrate the policy ideas of surrogates and other

members of the community into the discussion.
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Chapter 3 Policy Analysis

Policy options were drawn from the literature, case studies, and interview
findings, as were criteria and measures against which to evaluate policy options. Policies

were evaluated against the selected criteria to determine a recommendation.

3.1 Policy Options

Many policy options were initially considered, and most were ultimately excluded
from this policy analysis. To narrow the field, the scope of analysis was set to include
only policy options which could be pursued by the federal government, and which were
projected to substantially improve access to surrogacy services in Canada.® Therefore,
policy options that were included in this analysis focus on the criminal law and
reimbursement regulations, and Health Canada’s ability to take a leadership role on

policy coordination.

There are infinite possibilities for systems of payment and reimbursement for
surrogacy services, with many variations found throughout the literature, case studies,
and interview responses (Petropanagos, Gruben, and Cameron, 2018; personal

correspondence, author). This analysis will focus on three policy options which best

9 By limiting the scope to federal options, many provincial jurisdiction policies which would likely
improve access to surrogacy services were discarded, including public funding for IVF services
and/or surrogacy services, changes to family law to facilitate parentage transfer, and billing IPs
who are not Canadian residents for the healthcare of their child and/or surrogate. These policies
currently vary from province to province, with some provinces having better access to surrogacy
services than others (Snow, 2018; Ontario, 2018; Hendry, 2016; Manitoba, 2014; New Brunswick,
2014; personal correspondence, author). Another policy option which was repeatedly identified
was the creation of a registry to track surrogacy arrangements in Canada and improve access to
information on this issue for researchers, policymakers, surrogates, and IPs (White, 2018b;
personal correspondence, author). This was attempted after the initial passage of the AHRA, but
the federal government’s power to create a registry was struck down by the Supreme Court
(Cattapan, Gruben, and Cameron, 2018). It has been suggested that the federal government
could instead take a leadership role in encouraging the creation of, and coordinating data from,
provincial registries (personal correspondence, author). Improving access to this information
would no doubt improve access to surrogacy services as well (personal correspondence, author).
However, given that this option does not directly seek to improve access to surrogacy services,
and given the jurisdictional concerns, it has been excluded from the policy analysis.
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reflect the suggestions of members of the surrogacy community for improving access to

surrogacy services in Canada, plus Health Canada’s policy proposal.l®

3.1.1 Policy Option #1: Free Market & Guidelines

The only option for decriminalization of payment that is fully within the federal
government’s power is to repeal the sections of the AHRA which criminalize payment for
surrogacy services, payment for arranging surrogacy services (including consultants
matching surrogates and IPs), and advertising payment for surrogacy services. Given
that this would be a major policy change, it would be appropriate to give one year’s
warning to the provinces and the surrogacy community before the paid system came into
force (personal correspondence, author). Such a significant change should also be
accompanied by ongoing monitoring from Health Canada to ensure no unexpected and

negative outcomes occur.

In a decriminalized system, the provinces could then choose independently
whether and how to regulate paid surrogacy. For example, some provinces may choose
a system of maximum payments or maximum gifts, and some may choose to continue to
prohibit paid surrogacy, enforced through fines or administrative penalties. Provinces
choosing unpaid systems could develop their own systems for reimbursement, perhaps

modelled on options explored in this study.

This option requires the federal government to accept the possibility that paid
surrogacy will go unregulated in some or all of the country much as it does in California.
The federal government would also need to accept the possibility of greatly varied
policies from province to province within Canada, as exists in the United States (White,
2018a). This could create interprovincial inequities in access to surrogacy services and

could encourage interprovincial reproductive travel.

In order to mitigate these risks, Health Canada should develop a set of guidelines
for provincial regulation, drawing on promising practices in the field and consultation with

the surrogacy community. Special efforts would need to be made to engage surrogates

10 No option modelled after the UK reimbursement system is presented, because that system
relies on the use of family law, which is under provincial jurisdiction in Canada (Snow, 2018;
Petropanagos, Gruben, and Cameron, 2018).
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and IPs in the consultation process. Based on interviews conducted for this study, it is
expected that this process may lead to a recommendation for a system of maximum
payments (personal correspondence, author). Provincial governments would not be
bound by Health Canada’s recommendations, but the guidelines would give them a
starting point from which to regulate. It is hoped that this would encourage provinces to
regulate, and would also encourage a greater degree of policy convergence among
provinces (Snow, 2012).

3.1.2 Policy Option #2: Interprovincial Agreement

In this option, Health Canada would take the lead on interprovincial talks with the
goal of ensuring regulation and maximizing policy convergence within Canada. Health
Canada would bring together leaders from all provinces, territories, and Indigenous
health authorities and provide information on promising practices in order to facilitate
cooperative policymaking in advance of decriminalization. The federal government would
only repeal the sections of the AHRA which criminalize payment for surrogacy services,
payment for arranging surrogacy services, and advertising payment for surrogacy
services once Health Canada was satisfied with the regulatory framework(s) in place.
Comparisons could be drawn to the Pan-Canadian Framework on Clean Growth and

Climate Change, or to the process for legalizing cannabis use.

For this option, it is assumed that decriminalization of payment for surrogacy
services would ultimately be achieved, but it is unclear how long this process would take,
or what the decriminalized system would look like. Ideally, this process would result in an
agreement to a set of harmonized policies for all of Canada. Realistically, it is expected
that there would still be some interprovincial variation in policy, but it is hoped that there

would be more coordination than in Policy Option #1.

3.1.3 Policy Option #3: Flexible Reimbursement

Of the infinite possible systems of reimbursement, this policy option attempts to
bring together the key features described by interviewees in the surrogacy community
that are needed for a system to be truly workable for surrogates and IPs. Those features

are:
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1. ‘Preimbursement’ for expenses by IPs. This is perhaps the single
most important feature differentiating Policy Option #3 from Policy
Option #4. IPs must be allowed to pay for some expenses directly, or
to ‘preimburse’ surrogates for those expenses. For example, if a
surrogate needs to fly across the country to meet with the IPs, the IPs
could pay for the plane ticket, or could send the surrogate money to
purchase the plane ticket, as opposed to the surrogate paying for the
plane ticket and then being reimbursed by the IPs. Receipts or
records of expenses would still need to be kept, but there would not
be a requirement to demonstrate the chronological order of expenses
and reimbursements.

2. Guidelines, guidance, and enforcement from Health Canada. In this
option, Health Canada would establish a list of reimbursable
expenses, such as travel, and a list of non-reimbursable expenses,
such as rent. Health Canada would develop an auditing system to
check reimbursement records and ensure no surrogates were being
compensated beyond reimbursement. In addition to the lists of
reimbursable and non-reimbursable expenses, Health Canada would
allow for other ‘reasonable’ expenses to be reimbursed. An official
from Health Canada would be available to answer questions and
make clarifications regarding what is considered reasonable for
members of the surrogacy community.

3. Comprehensive list. The guidelines for reimbursable expenses would
be developed in close consultation with members of the surrogacy
community. Recent consultations have revealed certain categories to
be lacking from the current Health Canada proposed reimbursement
system (Policy Option #4), such as provisions for groceries (including
groceries for the surrogate’s family in the case that IPs request the
surrogate follow a special diet during preghancy) and reimbursement
for lost work for any medical or psychological reason during and
following pregnancy. An interviewee also noted that reimbursement
systems must allow for reasonable reimbursement of expenses for
some period of time following the pregnancy, such as counselling for
post-partum depression, if needed.

A reimbursement system as described above would be very similar to what is
currently occurring in Canada, without regulation or enforcement, and seems to be
working well for the surrogacy community. This system would continue to require
surrogates to track expenses, and does not remove the threat of criminal sanctions.
However, it would provide some clarity and guidance for members of the surrogacy
community which would hopefully reduce the anxiety associated with criminalization of

payment.

34



3.1.4 Policy Option #4: Health Canada Proposed Reimbursement

This policy option represents the system proposed by Health Canada in the
recent consultation process on the regulation of assisted reproduction. This
reimbursement system provides a list of reimbursable expenses, and an opportunity for
further expenses to be reimbursed under certain circumstances, if authorized by a doctor
(Health Canada, 2017). Consultation with members of the surrogacy community has
revealed that this is not a reasonable use of doctors’ time, and pursuing doctors to sign
off on expenses is not a reasonable use of the time of surrogates, IPs, consultants, or

lawyers.

Given the difficulty of obtaining authorization for reimbursements not found on
the list, members of the surrogacy community have expressed concerns with certain
omissions from the list. Notably, the proposed regulations expressly permit
reimbursement for lost wages during pregnancy, but make no express mention of
reimbursement for lost wages in the post-partum period. The guidelines also make no
mention of food for surrogates during pregnancy, including food for surrogates and their
families in the case that IPs request a surrogate abide by a restrictive diet. For example,
if IPs request that a surrogate follows a strict kosher diet, and the surrogate agrees, it is
not reasonable to ask the surrogate to purchase separate ingredients, cook separate
meals, and cook those meals in a separate kitchen from the meals that will be eaten by
the rest of the surrogate’s family. The surrogate should have the option to purchase and
cook kosher meals for the whole family, with any associated expenses reimbursed by
the IPs.

The Health Canada proposal lays out a system for auditing of reimbursement
records, and does not expressly permit ‘preimbursement’ (Health Canada, 2017). When
asked by email whether preimbursement would be allowed under the proposed system,

a Health Canada official responded:

With respect to your question about reimbursement and pre-paying
expenses, only a court can ultimately decide whether an action is in
contravention of the AHR Act based on the relevant legislation and the
totality of a specific factual scenario. However, the Department has
published guidance on the matter, in which it is suggested that payment
of "anticipated expenses" or an "unexplained allowance" would be seen
as violating the prohibition in the AHR Act.
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This means that members of the surrogacy community would not be able to preimburse
expenses without risking jail time. It follows that most IPs and consultants would seek to
avoid that risk, and therefore the costs of surrogacy arrangements would have to be paid
by surrogates up front before being reimbursed by IPs. Interviewees have expressed
that it is not reasonable for surrogates to be out-of-pocket for these expenses, which
may top $10,000 in a single month, and risk not being reimbursed by IPs in a timely

fashion or at all.

Given the concerns detailed above, there is some uncertainty among members
of the community about whether Health Canada’s proposed regulations would improve
access to surrogacy services in Canada or restrict it. It is unclear whether the drawbacks
of the proposed system outweigh the benefits provided by clarifying regulations and

reducing the associated anxiety over the legality of reimbursements.

3.2 Criteria & Measures for Policy Evaluation

Five criteria have been developed against which to evaluate the four policy
options. Informed by the literature, case studies, and interviews, five fundamental
objectives for improving access to surrogacy were selected, including three societal
objectives and two governmental objectives. As this study is premised on the goal of
improving reproductive freedoms, Freedom was selected as the key objective for this
policy analysis. Criteria and measures associated with each objective provide increasing
clarity around how each policy option is scored in the policy analysis. For some
objectives, the distinction between objective, criterion, and measure is subtle, while for
others this distinction is important. Objectives, criteria, and measures are presented in
Table 3.

Due to the qualitative nature of these measures, policy options will be ranked
using a High / Medium / Low scale. Since four options are being considered, a High /
High Medium / Medium Low / Low (H/HM/ML/L) scale is used. Since the two
governmental objectives aim to minimize issues, a High ranking will indicate a high level

of minimization. In other words, the higher the ranking, the better the policy option.

A policy matrix was used to conduct the policy analysis, comparing the four

policy options against the five measures, and then against one another. Table 4 is a
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policy matrix using the H/HM/ML/L rankings, and Table 5 converts those ranking into
numeric scores. For most of the measures, a score of 4 is equivalent to a High ranking
and a score of 1 is equivalent to a Low ranking. For the measure of the key objective,
scores were double weighted,** reflecting the importance of the key objective.

3.2.1 Evaluating Policy Options — Freedom

There is acceptance in the literature that systems of paid surrogacy reduce
barriers to participation by compensating surrogates for the effect that pregnancy has on
their lives (Lozanski, 2015; Busby and White, 2018). Case studies demonstrate that
access to surrogacy services, measured by number of surrogacy cycles per capita and
surrogacy cycles as a proportion of total IVF cycles, is greater in jurisdictions with fewer
restrictions on the actions of surrogate, IPs, and consultants. Specifically, in California,
where payment for surrogacy services is legal, there is much greater access to
surrogacy services than in Canada or the UK (World Bank, 2019; CFAS, 2019;
California, 2016; White, 2018a; HFEA, 2011; Surrogacy UK, 2015; author’s calculations).
These findings were confirmed by interviewees in the Canadian surrogacy community,
who also noted the anxiety induced by criminalization and the unpaid labour of tracking
expenses for reimbursement as barriers to accessing surrogacy services in Canada’s

current unpaid system (personal correspondence, author.)

11 A policy matrix with numeric scoring and no double-weighting can be found in Appendix C for

comparison. The matrix without weighting does not lead to a different recommendation, but does
cast the non-recommended options differently in comparison to one another, and shows clearly

that the difference in the quality of Option #1 and Option #2 is based on governmental concerns

rather than societal ones.
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Table 3.

Objectives, Criteria, and Measures for Policy Analysis

Objective

Criterion

Measure (H/HM/ML/L)

SOCIETAL OBJECTIVES

Freedom
(Key Obijective)

Reproductive freedom for IPs
and surrogates within Canada'?

Projected proportion of willing
IPs and surrogates able to
participate in surrogacy
arrangements within Canada

Security & Protection

Positive psychological and legal
outcomes for IPs and surrogates
within Canada®®

Projected proportion of IPs and
surrogates with positive
psychological and legal
outcomes within Canada

Fairness & Justice

Equitable access to surrogacy
services for IPs and surrogates
within Canada

Projected equity of access to
surrogacy services for IPs and
surrogates within Canada,
considering income inequities for
IPs and interprovincial inequities
for both IPs and surrogates

GOVERNMENTAL OBJECTIVES

Administrative Complexity
& Cost

Minimized administrative
complexity, and associated
costs, to the federal government
of Canada

Projected minimization of
administrative complexity, and
associated costs, to the federal
government of Canada (H = less
complexity, lower cost)

Intergovernmental Issues

Minimized intergovernmental
issues between the federal,
provincial, and territorial
governments and Indigenous
health authorities within
Canadal*

Projected minimization of
intergovernmental issues
between the federal, provincial,
and territorial governments and
Indigenous health authorities
within Canada (H = fewer
intergovernmental issues)

12 This analysis is limited in scope to surrogacy arrangements within Canada, meaning that the
surrogate involved is a Canadian resident and the birth of the child occurs in Canada. In these
arrangements, the IPs may or may not be Canadian residents, and the embryo transfer may or
may not occur within Canada. Consideration was also given to including outcomes for surrogates
in other countries, which we have seen can be affected by Canada’s policies. However, if we
assume (with support from the literature) that outcomes for surrogates in Canada are as good or
better than any other jurisdiction, then we are maximizing positive outcomes for surrogates in all
jurisdictions by creating policy that encourages more surrogacy arrangements to take place
entirely within Canada (Dar et al., 2015; White, 2018a; Soderstrom-Anttila et al., 2016; Nelson,

2013).

13 Based on existing evidence, there is no reason to believe that any of these policy options would
affect medical outcomes for IPs or surrogates, or medical, psychological, or legal outcomes for
children born through surrogacy arrangements (Soderstrom-Anttila et al., 2016).

1 For simplicity of language, territorial governments and Indigenous health authorities are not
referred to throughout this report, but they can be considered to be part of any interprovincial
agreement process referenced, and variation among laws in the territories can also be

considered when variation between the provinces is referenced.
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Table 4.

Policy Matrix — H/HM/ML/L Ranking

Measure

Policy Option
#1:

Free Market

& Guidelines

Policy Option
#2:
Interprovincial
Agreement

Policy Option
#3:
Flexible
Reimbursement

Policy Option
#4.
HC Proposed
Reimbursement

Projected proportion of
willing IPs and
surrogates able to
participate in surrogacy
arrangements within
Canada (H/HM/MLI/L)

HM

ML

Projected proportion of
IPs and surrogates with
positive psychological
and legal outcomes
within Canada
(H/HM/ML/L)

HM

HM

ML

ML

Projected equity of
access to surrogacy
services for IPs and
surrogates within
Canada, considering
income inequities for
IPs and interprovincial
inequities for both IPs
and surrogates
(H/HM/ML/L)

ML

HM

HM

Projected minimization
of administrative
complexity, and
associated costs, to the
federal government of
Canada (H/HM/ML/L; H
= less complexity, less
cost)

HM

ML

ML

Projected minimization
of intergovernmental
issues between the
federal, provincial, and
territorial governments
and Indigenous health
authorities within
Canada (H/HM/ML/L; H
= fewer
intergovernmental
issues)
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Table 5.

Policy Matrix — Numeric Scoring

(H/HM/ML/L)

weighted x2)

weighted x2)

weighted x2)

Measure Policy Option | Policy Option | Policy Option | Policy Option
#1 #2 #3 #4

Projected proportion of willing 8 5 4 2

IPs and surrogates able to

participate in surrogacy L . L L

arrangements within Canada (key objective | (key objective | (key objective | (key objective

weighted x2)

Projected proportion of IPs
and surrogates with positive
psychological and legal
outcomes within Canada
(H/HM/ML/L)

Projected equity of access to
surrogacy services for IPs and
surrogates within Canada,
considering income inequities
for IPs and interprovincial
inequities for both IPs and
surrogates (H/HM/ML/L)

Scores (Societal
Objectives)

12

11

Projected minimization of
administrative complexity, and
associated costs, to the
federal government of Canada
(HHM/ML/L; H = less
complexity, less cost)

Projected minimization of
intergovernmental issues
between the federal,
provincial, and territorial
governments and Indigenous
health authorities within
Canada (H/HM/ML/L; H =
fewer intergovernmental
issues)

Scores (Governmental
Objectives)

TOTAL SCORES
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Based on findings from the literature, case studies, and interviews, Policy Option
#1 is projected to best promote reproductive freedom. A free market should allow for
individuals to become surrogates if they wish, without concern for lack of compensation.
This should lead to more Canadian residents becoming surrogates, which will allow
more IPs to become parents. This system allows for those who wish to participate in
paid surrogacy arrangements to do so, without preventing unpaid surrogacy
arrangements for those who prefer an ‘altruistic’ model. Finally, this system removes any
need for surrogates to track expenses for reimbursement. Of course, it is acknowledged
that some provinces may create regulations which limit these benefits and provide
others instead. However, compared to the other policy options, this one allows for the

greatest freedom for provinces and individuals to make these choices.

Decriminalization following an interprovincial agreement provides much the same
level of freedom, but delays it, perhaps significantly. A flexible reimbursement system
provides for greater freedom than the Health Canada proposed reimbursement system,
but both of these options are limited by their inclusion of criminal sanctions for payment,

and by their requirement for surrogates to track expenses.

3.2.2 Evaluating Policy Options — Security & Protection

Though more research is needed in this area, existing evidence shows that
psychological outcomes for surrogates and IPs are positive within both Canada and the
US, where paid surrogacy is legal throughout much of the country. There have been
very few legal challenges to parenthood in either country. Though negative
psychological and legal outcomes do occur in both jurisdictions, these are exceptional
cases, and there is no evidence to suggest that payment makes negative outcomes
more likely (Busby and Vun, 2010; Séderstrom-Anttila et al., 2016; Ruiz-Robledillo and
Moya-Albiol, 2016; Agnafors, 2014; Teman, 2008). These findings in the literature are
supported by the observations of interviewees within the Canadian surrogacy community
(personal correspondence, author). Therefore, the psychological and legal outcomes for
surrogates and IPs within Canada are not expected to vary greatly among these policy

options.

Within a criminalized system, there is the added legal risk of prosecution. As was

heard from interviewees, this risk also brings with it a pervasive anxiety (personal
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correspondence, author). As such, the policy options which include criminalization and
enforcement are expected to lead to poorer legal and psychological outcomes for
surrogates and IPs.

3.2.3 Evaluating Policy Options — Fairness & Justice

Drawing from the literature and from consultants’ estimates, the case studies
show a wide variation in projected costs to IPs for surrogacy services in all studied
jurisdictions. There are many factors contributing to this—namely, the share of the cost
that is publicly borne. However, it appears that there is greater potential for higher costs
within a paid system (Mowbray, 2017; Surrogacy UK, 2019; Sensible Surrogacy, 2019a;
Sensible Surrogacy, 2019b; Scherman et al., 2016; Knoche, 2014; Kozicka, 2016;
Surrogacy in Canada Online, 2019; HFEA, 2019; White, 2018; Ontario, 2018; Hendry,
2016; Manitoba, 2014; New Brunswick, 2014). It is only logical that, all other things held
constant, costs will be higher in a paid system, simply because there is the added cost of
paying the surrogate. Interviewees stated that some IPs currently choose to participate
in Canadian arrangements over American arrangements for just this reason. It is also
found that some Canadians take pride in the ‘altruistic’ nature of the Canadian system
for the reason that it is more accessible to lower-income IPs (personal correspondence,
author). As such, the policy options which include decriminalization can be considered

less equitable for lower-income IPs seeking to access surrogacy services.

There is ample evidence in the literature of the added burdens to both surrogates
and IPs of interjurisdictional travel to facilitate surrogacy arrangements. Reproductive
travelling adds expense and inconvenience to the arrangement, and can lead to
discontinuity in medical care. If a surrogate must travel to a different jurisdiction to give
birth, she may be separated from her family for an extended period, adding stress and
subtracting support (Busby and Vun, 2010; Sdderstrém-Anttila et al., 2016; Lozanski,
2015; Ruiz-Robledillo and Moya-Albiol, 2016; Inhorn and Patrizio, 2009). Reproductive
travel can also place disproportionate burden on the healthcare systems of one
jurisdiction over another. Concerns over the confusion, unfairness, and inconvenience of
interjurisdictional policy variation within Canada were also raised by interviewees
(personal correspondence, author). A free market with federal guidelines provides no
firm protection against interprovincial policy variation, or associated interprovincial

inequities in access to surrogacy services. Decriminalization following an interprovincial
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agreement attempts to resolve this issue. The two reimbursement options allow for

uniformity across Canada regarding payment and reimbursement.

No policy option received a High ranking against this objective, since access to
surrogacy services in Canada is inherently inequitable. The high cost for IPs to
participate in surrogacy arrangements, regardless of whether surrogates are paid,
makes surrogacy less accessible to many lower-income IPs (Adamson, 2009). Canada’s
federal system, which delegates jurisdiction to the provinces on health policy, family law,

and contract law leads to unavoidable interprovincial inequities in access (Snow, 2018).

3.2.4 Evaluating Policy Options — Administrative Complexity & Cost

All of the policy options considered require some amount of heightened up-front
administration, and associated cost, and a lower level of ongoing administration. At
minimum, all options require an initial gathering, analysis, and dissemination of

information by Health Canada, and then an ongoing monitoring effort.

Policy Option #1 requires Health Canada to develop federal guidelines and
repeal sections of the AHRA up-front, and then to monitor the effects of the policy going
forward. This monitoring would be expected to require the part-time attention of one

Health Canada employee.

The two reimbursement options require Health Canada to draft reimbursement
regulations up-front, and so are projected to require similar initial administrative effort
and cost to Option #1. However, these systems will require ongoing administration and
enforcement efforts projected to require the full-time attention of at least one Health

Canada employee.

Like the first option, Policy Option #2 requires an eventual change to the AHRA
and ongoing monitoring. However, an interprovincial agreement also means a projected
greater up-front administrative effort and cost—providing information to provinces and
coordinating provincial policymaking summits. The immense cost of hosting such an
exercise, including travel, accommodation, and security for delegations from across
Canada, is expected to make this the most expensive option, particularly if the value of

long-term costs is discounted.
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No policy option received a High ranking against this objective (reflecting
minimized administrative complexity and associated cost), since all options require a
commitment to ongoing investment in governing gestational surrogacy. As such, all
options represent an increase in spending on this issue area. This is justified by the clear
message from the literature and from interviewees that more federal attention to
surrogacy policy is needed (personal correspondence, author; Snow, 2012; Busby and
Vun, 2010; White, 2018b).

3.2.5 Evaluating Policy Options — Intergovernmental Issues

Neither the free market nor the reimbursement models require the federal
government to engage in a dialogue with the provinces. In comparison, the
interprovincial agreement requires sustained engagement with the provinces and
requires the federal government to take responsibility for producing an agreement
between governments that have not tended to cooperate well in recent months (Seskus,
2018; Wells, 2018). This creates great uncertainty over the viability and value of the

interprovincial agreement option.

As has been addressed in the previous measure, there would be a great cost
associated with brokering an interprovincial agreement under the best of circumstances.
The inclusion of this additional measure, and the much lower ranking for Policy Option
#2, reflects the added financial and political cost to the federal government of pursuing
such a course of action in this era of interprovincial tensions. It is likely that
disagreements between the provinces would draw out the regulatory process and
undermine federal efforts to encourage collaborative decision-making toward a uniform
framework for Canada. Any province opposed to decriminalization could postpone
regulating as a tactic for postponing decriminalization. In the end, the result might be an
‘agreement’ similar to the Pan-Canadian Framework for Clean Growth and Climate
Change that is constantly challenged by provinces’ diverging ideas on the issue area
(Wells, 2018). Recent interprovincial and provincial-federal grievances around issues
such as the Pan-Canadian Framework would require significant political capital to be

overcome.

Putting regulations in place can help protect surrogacy participants from negative

medical, psychological, or legal outcomes. Multiple pregnancies (twins, triplets, etc.)
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present unnecessary medical risks for surrogates and the children they carry. Provinces
could choose to mandate single embryo transfers or dual embryo transfers to reduce
medical risks, or could require medical counselling about this option (Kapfhamer and
Van Voorhis, 2016; S6derstrom-Anttila et al., 2016; Dar et al., 2015; personal
correspondence, author). Provinces could help surrogacy participants avoid further risks
by requiring that the parties receive medical, psychological, and legal counselling
together and separately. The goals of this counselling would be to develop the
relationship between surrogates and IPs, which has been shown to be an important
determinant of positive psychological outcomes; to ensure that all participants have full
understanding of the arrangement, their rights, and their options; and to help each
participant arrive at a place of meaningful consent, or withdrawal from the process
(Scherman et al., 2016; Ruiz-Robledillo and Moya-Albiol, 2016; Soderstrom-Anttila et al.,
2016; Dar et al., 2015; personal correspondence, author). Provinces could also regulate
consultant practices, data collection and information sharing, parentage transfer
processes, payments of hospital bills by international IPs, and mechanisms of payment
for surrogacy services, in order to streamline the surrogacy process and further improve
access (Snow, 2018; White, 2018b; Busby and White, 2018; Lozanski, 2015; personal

correspondence, author).

Despite these benefits of regulation, provinces may also differ in the amount of
interest they show in the issue. As has been seen in the literature and in interviews,
provinces have varied greatly in the amount of attention given to this policy issue so far
(personal correspondence, author; Snow, 2018; White, 2018b; Cattapan, Gruben, and
Cameron, 2018). Even if the federal government were to elevate surrogacy’s place on
the policy agenda, there is no guarantee that the provinces would do the same. This lack
of priority could prove an additional challenge to developing a regulatory framework for

paid gestational surrogacy.

3.3 Recommendation

After distilling four policy options and five measures from the literature, case
studies, and interview findings, the policy options were evaluated against the measures
in a policy matrix. Numeric scoring allows for simple interpretation of the results of this
exercise, with Policy Option #1, a free market system with federal guidelines, scoring

highest. As such, it is recommended that the federal government decriminalize payment
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for surrogacy services and accept a free market system across Canada, within which
provinces are free to regulate paid surrogacy as they choose. It is further recommended
that Health Canada provide guidance to the provincial regulatory process by outlining
promising practices and surrogacy community perspectives.

Policy Option #2, decriminalization following an interprovincial agreement,
provides similar improvements in access to surrogacy services within Canada, but
significant administrative and intergovernmental roadblocks make it a less desirable
option. It is possible that a free market system will ultimately lead to a similar outcome
(each province doing as it pleases) without the challenges and expense of trying to

reach an agreement.

Policy Option #3 and Policy Option #4 represent two versions of the status quo.
The flexible reimbursement system is a codification of Canada’s current, unregulated
system, which works relatively well for all involved. The Health Canada proposed
reimbursement system is where Canada may very well be headed. Neither of these
options allows for payment of surrogates, both require surrogates to track expenses, and
both retain the threat of criminal sanctions that in itself seems to deter surrogates and
IPs from patrticipating in surrogacy arrangements. As such, and in comparison to Policy
Option #1 and Policy Option #2, these options do not substantially improve access to
surrogacy services within Canada. In fact, many interviewees argue that the Health
Canada proposed reimbursement system will further restrict access to surrogacy

services.

There are few lessons for Canada to learn from California with regard to
implementing the recommended policy change, due to the differences in legal contexts
between the jurisdictions. In California, paid surrogacy was never outlawed. There, case
law was developed over the last three decades in support of paid surrogacy
arrangements, and legislation explicitly allowing the practice came into force in 2013.
The passage of pro-surrogacy legislation followed from the growing normalization of
surrogacy in California, and the demand for law reflecting this evolution. The push for
legislation was spearheaded by the activism of surrogacy consultants (Pace Law School
Library, 2018; Caballero, 2016; Vorzeimer and Randall, 2013).
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Canada does not have the same body of case law to fall back on, and the
process of changing an existing criminal law is different from creating legislation to
support ongoing practices (Snow, 2018). However, surrogacy is increasingly normalized
in Canada, and a movement for decriminalization has begun, led by surrogacy
community activists (Motluk, 2018a). These parallels with California law-making provide

hope that the Canadian stage is set for change.
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Chapter 4 Conclusion

This research advances understanding of surrogacy issues in the Canadian
context through examination of case studies and analysis of key informant interviews.
Evidence produced in this research demonstrates that decriminalization of payment for
surrogacy services is strongly supported in the surrogacy community, and that concerns
associated with a paid system are outweighed by the benefits such a system would
deliver. It has been recommended that in order to address the problem of a lack of
access to surrogacy services within Canada, the federal government should move to

decriminalize payments for surrogacy services.

Unlike much of the research that has come before it, this study rests on the
policy ideas put forward by members of the surrogacy community, as well as the ideas of
academic experts and the case study findings. Data collected in interviews and
assembled in case studies provides new evidence of the lack of access to surrogacy
services in Canada, and analysis of the issue in the context of the current political

climate makes for a new perspective on the recommended solution.

This study will be distributed within the Canadian surrogacy community, including
to the leading advocates for decriminalization of payment, MP Anthony Housefather and
surrogacy consultant Leia Swanberg. It is hoped that this work will provide another piece
of the much-needed evidence on surrogacy in this country, and contribute to better
policy-making in the field. Further research is needed to add to our understanding of
surrogacy in Canada, specifically on the short-term and long-term psychological
outcomes of surrogacy, the details of transnational surrogacy arrangements, and the
perspectives of surrogates and IPs themselves (Stderstrom-Anttila et al., 2016; White,
2018a; White, 2018b; Ruiz-Robledillo and Moya-Albiol, 2016; Adamson, 2009; Cattapan,

Gruben, and Cameron, 2018; personal correspondence, author).

There is no consensus on what a decriminalized system should look like, but
there is little question that decriminalization should occur. When asked about barriers to
decriminalization, interviewees cited the ethical concerns of those outside the surrogacy
community, and the low priority of the issue within the federal government. This study
aims to give voice to those within the community, and to invite the voices of those

seeking to join it, who view the current policy as restricting their reproductive freedoms.
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The recommendation to decriminalize payment aligns with the reproductive
justice perspective that the state should not create barriers to reproductive freedoms,
and that all individuals have the right to pursue parenthood without state-imposed
impediments (Luna and Luker, 2013). It has been the aim of this study to investigate the
evidence that exists on state-imposed barriers to participation in surrogacy services
within Canada. It has been found that, at little expense to the federal government, and
with little risk to surrogacy participants, Canada can remove a significant barrier to

reproductive freedoms.

Between this study and the future research on surrogacy that is needed, it is
hoped that we can address the “health and ethical concerns” that are the justification for
criminalization of payment. From there, perhaps we can move the conversation beyond
decriminalization to the question of how surrogacy, whether paid or unpaid, should be
regulated by our provinces to promote the best possible outcomes for surrogates, IPs,
and children. It is time to re-examine the ideas on which the AHRA was built, to govern
with the goal of facilitating safe and informed surrogacy arrangements, to allow
individuals to make their own choices about their bodies, and to promote equity in family-
building across Canada.
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Appendix A. The Surrogacy Process

Dar et al.’s 2015 article describes the surrogacy process followed by the Create
Fertility Centre (CFC) in Toronto, a clinic associated with the University of Toronto. CFC
facilitated 333 surrogacy cycles using fresh (not frozen) eggs from between 1998-2012,
and is the largest surrogacy program in Canada (Dar et al., 2015). Dar et al.’s report on
CFC'’s process and results represents the largest cohort study of clinical gestational

surrogacy to date (Stderstrom-Anttila et al., 2016).

At CFC, it is the responsibility of the intended parents to recruit a surrogate.
About one quarter of the time, the surrogate is found by the intended parents through
personal connections, but usually it is through a consultancy. As dictated by CFC’s
ethics board criteria, surrogates must be between 21-45 years of age and must have
had at least one previous uncomplicated pregnancy resulting in the birth of a healthy
child (Dar et al., 2015).

Surrogates undergo thorough medical and psychological screening, and receive
detailed medical and psychological counselling to review all of the risks involved in
surrogacy without the intended parents present. If the surrogate has a partner, he or she
attends the counselling as well, and must indicate his or her support of the arrangement.
If the surrogate chooses to continue, surrogates and intended parents then receive
further counselling together. Intended parents are given the opportunity for private
counselling as well. Continued support is offered throughout the process, and surrogates
and intended parents are equipped with strategies for communicating. Decisions are
made regarding the number of embryos to be transferred, conditions for terminating the
pregnancy, process for transferring the child to the intended parents after delivery, and
other matters (Dar et al., 2015).

While some promising practices recommend separate physicians for the
surrogate and the intended parents, CFC recommends one shared physician to

eliminate communication and coordination issues (Dar et al., 2015).

CFC requires the surrogate and intended parents to retain independent legal
counsel, and to sign a contract. Among other things, the contract details any

reimbursements for expenses that the surrogate will receive. Generally, lawyers are
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selected who specialize in surrogacy cases, and legal fees for both lawyers are paid by
the intended parents. The surrogate waives medical privilege and agrees to keep the
intended parents informed throughout the process. The intended parents designate a
guardian to take custody of the child should they be unable to (Dar et al., 2015).

A letter is also written to the hospital where the child will be delivered, giving
details of the arrangement. The letter informs the hospital that the surrogate is to make
all decisions regarding her own care, and regarding care for the child until the umbilical
cord is cut, after which the intended parents will make medical decisions on behalf of the
child. The surrogate designates a third party to make decisions in case the surrogate is
unable to make decisions for herself or himself and for the child. The letter is signed by

the surrogate and the intended parents (Dar et al., 2015).

Once these preparations are complete, the surrogate synchronizes her menstrual
cycle with that of the intended mother or egg donor using birth control pills and
undergoes other medical preparations for in vitro fertilization. Eggs are retrieved from the
intended mother or donor, fertilized using IVF with the sperm of the intended father or

donor, and transferred to the surrogate’s uterus (Dar et al., 2015).

In the third trimester, the surrogate and intended parents visit the hospital to
deliver their letter and discuss any issues with a hospital social worker. Depending on
which province they are from, the intended parents may require additional legal
documentation in order to be recognized as the child’s parents at the time of birth. CFC
encourages intended mothers to breastfeed their children to improve bonding, and refers
mothers to lactation specialists to induce lactation. Surrogates and intended parents are

given the option to continue counselling with CFC after the child’s birth (Dar et al., 2015).

Leia Swanberg, head of Canada’s largest fertility consultancy, confirms that in
her experience, the CFC process described by Dar et al. (2015) is typical of clinics

across Canada (Leia Swanberg, interviewed by Emma Lee on November 29, 2018).

CFC has gone from supporting fewer than ten surrogacy cycles per year in the
late 1990s to more than fifty in 2012. About half of the cycles used donor eggs, and 41%
of the cycles resulted in live births. Seventy per cent of the birth were singletons, and
30% were multiple births, for a total of 175 children born (Dar et al., 2015).
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Ten per cent of the cycles which resulted in live births experienced pregnancy or
delivery complications, including one case in which a hysterectomy was necessary
following a twin birth. The relatively low rate of complications is likely due to the selection
of surrogates with previous uncomplicated pregnancies. None of the cycles resulted in
the death of a surrogate. (Dar et al., 2015).

The greatest medical risk associated with surrogacy arrangements is the
increased risk to the surrogate and children associated with multiple pregnancies.
Multiple pregnancies increase risks of complications during pregnancy and delivery, and
risks of pre-term delivery (Soderstrom-Anttila et al., 2016). For example, at Create
Fertility Clinic in Toronto between 1998-2012, 45% of surrogate twin pregnancies
resulted in premature births (delivery before 37 weeks), compared to 6% of surrogate
singleton pregnancies. Both surrogate triplet pregnancies resulted in premature births.
All six of the triplets and about half of the twins were born with low birth weights (less
than 2.5 kg), compared to 12% of singletons (Dar et al., 2015; author’s calculations). A
promising practice growing in popularity to address this concern is elective single

embryo transfer (Séderstrom-Anttila et al., 2016).

Even in paid surrogacy arrangements, many studies have found that altruistic
concern for the intended parents is the primary reported motive for becoming a
surrogate. Of course, in paid arrangements, financial incentive is also a motive, but few

surrogates report it to be the primary factor (Séderstrom-Anttila et al., 2016).

The international pregnancy rate per embryo transfer is 19-33% in surrogacy
arrangements, and 30-70% of arrangements ultimately result in the birth of a child
(Soéderstrom-Anttila et al., 2016).
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Appendix B. Sample Interview Questions

Do you think that there are any issues with the way gestational surrogacy is handled in
Canada?

Do we have a mismatch of supply and demand for surrogacy services in Canada?
* What evidence do we have of this?

» Can you suggest any policy options for addressing this?

Do we face any other barriers do we face to participating in surrogacy arrangements in
Canada?

* What evidence do we have of this?

» Can you suggest any policy options for addressing this?

As you probably know, the Assisted Human Reproduction Act (AHRA) is the key piece of
legislation governing surrogacy arrangements in Canada. What are your thoughts on the
AHRA?

* Is the Act well-enforced?

» Do you think that paid gestational surrogacy should be decriminalized?

* What are the barriers to decriminalization?

 If paid surrogacy were to be decriminalized, how do you envision a system of
payments for surrogacy services?

+ If paid surrogacy were to be decriminalized, do you think this would lead to
exploitation of Canadian surrogates?

 If paid surrogacy were to be decriminalized, do you think this would pose any
issues for lower-income intended parents?

 If paid surrogacy were to be decriminalized, provinces would have almost total
freedom to regulate this area. Do you think this would present any issues?

» Do you think paid surrogacy should be regulated differently than unpaid
surrogacy?
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In your opinion, how do Canada’s outcomes for intended parents and surrogates
compare to other jurisdictions?

» Can you suggest examples of other jurisdictions that approach this issue in a
better way than Canada currently does?

+ Do you see any issue with Canadian intended parents entering into
arrangements with surrogates in other countries?

» Do you see any issue with intended parents from other countries entering into
arrangements with Canadian surrogates?

Do you think that further regulating surrogacy—for example, as proposed by Health
Canada—would improve access to surrogacy services in Canada?

Do you think that there are any other issues with the way gestational surrogacy is
handled in Canada?

» Do you have any other suggestions for improving Canada’s policies governing
surrogacy arrangements?

» Do you have any suggestions for further resources that | should consult, or
interviews | should conduct?
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Appendix C. Policy Matrix Without Double-Weighting

Table 6. Policy Matrix — Numeric Scoring, No Double-Weighting

Measure

Policy Option
#1

Policy Option
#2

Policy Option
#3

Policy Option
#4

Projected proportion of willing
IPs and surrogates able to
participate in surrogacy
arrangements within Canada
(H/HM/ML/L)

Projected proportion of IPs
and surrogates with positive
psychological and legal
outcomes within Canada
(H/HM/ML/L)

Projected equity of access to
surrogacy services for IPs and
surrogates within Canada,
considering income inequities
for IPs and interprovincial
inequities for both IPs and
surrogates (H/HM/ML/L)

Scores (Societal
Objectives)

Projected minimization of
administrative complexity, and
associated costs, to the
federal government of Canada
(HHM/ML/L; H = less
complexity, less cost)

Projected minimization of
intergovernmental issues
between the federal,
provincial, and territorial
governments and Indigenous
health authorities within
Canada (H/HM/ML/L; H =
fewer intergovernmental
issues)

Scores (Governmental
Objectives)

TOTAL SCORES
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