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ABSTRACT 

T h j s  t h e s i s  focuses on t h e  case of ~ . a r , ~ a ~ e t  t a l d w e l l ,  whose 
I - J z  3. 

f -' 
c o n t r a p t  was n o t  renewed by thed C a t h o l i c  s c h o o l - d t  which she was +- 

2 .  
-2 * -  

t each ing  because she m a r r i e d -  a  d i v o r c e d  M e t h o d i s t . i n  a  c j v i l  ceremony. 
., 

'3 9 . 4 

The d e c i s i o n  .pot t o  renew h e r  c o n t r a c t  has immerse4 th; school  i n vo l ved ,  . 
- a : 

i t s  c o n t r o l  1  i n g  school  board  and t h e  Human R i g h t s  ~ ranc t '?  o f  B r i t i s h  
,'7 . 4 il i 

J 4 

~ o l u m b i d i n  a s e r i e s  o f  j u d i c i a l  d i spu tes  t h a t  h a v e ' y e t  t o  reach a f i n a l  
$ * 

s o l u t l f i o n f l i c t i n g  judgements a t  t h e  l e v e l  have favoTiFFd . 
A p a r t i e s ,  and t h e  case*now faces  a d j u d i c a t i o n  by  t h e  Suprkme Cour t  o f  

'' Canada. The t h e s i s  contends ' that  t h i s  C o l i r t ' s  j u d ~ e m e ~ f i 7 1  f a v o u r  t h e  
L-  T c  

i >*+ -& 
sch09l  . ,cf"$ 

1 &, >s 

*The  i n v e s t i g a t i o n  i n  t h i s  t h e s i s  used s i x  methods o f  i n q u i r y :  - 
. -' 

(a 1 a  1  P t e r a t u r e  r e v i e w  -examining t h e  h i s t o r i c a l  ?e la t i .onsh ip  between 
9 1 

- - - /- - - / 

Church and S ta te ,  independent  school  growth and t h e  development o f  

. human r i g h t s  l e g i s l a t i o n  i n  Canada?; ., 
, . 

( b )  a  con ten t  a n a l y s i s  o f  t h e  l e g a l  t r a n s c r i p t s  and e x h i b i t s  used i n  t h e  
, y  

hear ings ;  

( c )  a  r ev i ew  o f  o t h e r  d i s p u t e s  w i t h  s i m i l a r  concerns and r e l e v a n t  Case 
/ P 



( e v '  i n f o r ~ g t i o n  o'bta-ined f r om eminent , p r o f e s s o r s  o f  1  w an& ' ~anad ian  3 / 

,,,I' Human ~ i b h t s  ~ o r i k i s s i m s ;  and 
j 

I 

/' ' ( f )  r e l a t e d  secondary m a t e r i a l  ~ e f l e c t i n g  Canadian 1  i f e f  and t imes .  
i + 1 

i 
I 

The case gen&ates a  numberL o f  rkey t o  what e x t e n t  
1 -. 

a re  denominat iona l  school  s  a f fokded c o n s t i t u t i o n a l  s a n c t i t y ;  do& t h i s  

case demonstrate a  f u r t h e r  example o f  t h e  t r a d i t i o n  i n  'canadran human 
* * 

r i g h t s  j u r i s p r u d e n c e  whereby co l1ecJ ive m f i s  a r e  f avou red  ove r  
d 6\ 

i n d i v i d u a l  r i g h t s ;  and i s  l i b e r a l  human r i g h t s  l e g i s l a t i o n  d e s t i n e d  t o  be 

f r e q u e n t l y  f r u s t r a t e d  by j u d i c i a l  conservat ism,  o r  does the. 1981 Cha r te r  . 

I 
6 

o f  R i g h t s  and Freedoms h e r a l d  s new e r a  i n  which i nd iG idua1  r i g h t s  w i l l  
9'. 

f i n d  g r e a t e r  p r o t e c t i o n ?  F-. 

[ - 
The supreme C o u r t ' s  judgement w i l l  have imp1 i c a t i o n s  f o r  b d  

s ides .  I f  t h e  Cou r t  upholds Margare t  Caldw$ll ' s  . r i g h t s ,  t h e  d e c i s i o n  
\ 

w i  11 d i r e c t l y ,  a f f e c t  t h e  h i r i n g  p o l ' i c i e s  and p r a c t i c e s  o f  denominatior;Ll 
L , 

schools  by r e s t - r i c t i n g  t h e i r  autonomy. Should t h e  d e c i 5 i o n  f a v o u r  t h e  
- - - 

schoo l ,  t h i z  would  be regarded as a  setback by  human r i g h t s  advocates,  

and - i n d i c a t e  a- p o s s i b l e  need f o r  l e g i s l a t i v e  amendment. . I n e v i t a b l y ,  as 
' J 

t' 

i n  a1 1  a d v e r s a r i a l  1  i t i g a t i o n ,  one s i d e  w i l l  emerge . d i s s a t i s f i e d .  
0 

d 

. w 

- 

,- 
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Chapter /I: ~ntroduct ion -t -- 9 
, . - f t 

4 B 

Statement of the Prohlem V -  
1 (I 

* 

v2 ' . - 
'9r 

.-: Histor ical ly ,  there has existea a conf~likt between fhe State 
I. 

&nd the individual and, in essence the ~ar,ga?ee$-~aldwell case i s  a 

C 
"; ,., 

vaPia ion on t h i s  ;heme, in tha t  a disp$& ,has evolved between one 
., 
-,-4 

teacher anci an established authority.  I t  hi.ghlights. a complex s i tuat ion 

whereby the r ights  of atdenominational school are  perceived to  be a t  odds 
4%. - 

with those of an individual teacher as ~ p e c i f i e d  in humgn r ights  

l eg i s l a t io r .  The case has Been adjudicated in three provincial hearings 

which have produced contradictory decisions. 

The decision as t o  whose rights are t o  be upheld, those of the 

teacher or her employer' s i s  presently unclear.   he case, nevertheless, 

- generates a number of questions tha t  a r e  addressed in t h i s  thes is ,  * 
- -  - - - - 

c-- 

namely: to  what extent are denominational schools afforded constitu- 

tional ' sanct i ty;  does th i s  dispute demonstrate a fur ther  example in , 

- Canadian human rights jurisprudence whereby , col lect ive r ights  are 

favoured over individual r ights ;  and i s  1 i  beral human r ights  legis lat ion.  

- destined to  be frequently f rus t ra ted ,  as in the past ,  by judicial 

conservatism, or will the Constitution Act of 1981, with i t s  # .  entrenched 

Charter of Rights and Freedoms, herald a new era in Canadian human rights 



. Background ~~ - ~- - 

b 

the decision not to  renew k r g a r e t  ~ a l  dwh-' s coptract immersed' 

St.Thomas Aquinas High S$ool, - the Catholic Pub1 i c  Schools of Vancouver 
0 

Archdiocese, alld'the Human Rights BraFh of Brit ish Columbia, in a  ser ies  
A 
T 

4 
I .  

'of judicial disputes that  have' c h  a  s a t i  ifdctory- conclusion. 

Margaret Caldwell tommenced employment a t  ~ t . ~ h o m a s  . Aquinas 
Li 

school in Fiorth Vancouver, in 1973, aq 'a teacher of Cqmmercial subjects 
, 

a n d  was considered competent in tha t  position. In December', 1977 she 

married a divorced Methodist, in a  c iv i l  ceremony, and i n  consequence 

brokectwo importantrChurch rules ,  namely tha t  a  Catholic should not marry 
4 

I 

a divorced person and that i f  a  Catholic marries a  non-Catholic, i t  should 

take place in a  Catholic church. As a  r e su l t ,  the  School decided not to 

renew her annual contract when i t  expired in 1978. The school's position 

was that  Margaret Ca1dwell:s action had violated the  church-'^ teachings 
\ -  - - - -  - - - 

and as suchashe had se t  herselF apart from the Catholic commu~ity. 

~ I t e r  receiving notification from the school tha t  she would not 

be re-employed, Margaret Caldwell approached the Human Rights Branch of 

Brit ish Columbia alleging discrimination. In the ensuing court actions 

both biargaret Caldwell and the school have received successful rulings 

from the provincial legal system. The case now comes before the Supreme 

Court of Canada f o r  def ini t ive interpretat ion of sections of .  the B . C .  

Human Rights Code tha t  have laused confusion in the dispute. Implicit in 

the Court 's interpretation wi 11 be an indication as t o  whether Margaret 

Caldwel.lls allegation of discrimination i s  j u s t i f i ed ,  and in consequence, 

whos'e rights are t o  be upheld. 



Key Terms and  Definitions a _  

-. ( a )  Independent Schools 
c> .. 

a 

I t  i s ,  a t  the outset ,  useful t o  set .  'forth a def nit ion of the - 

term "independent schooli' used repeatedly in t h i s  thes is .  Gossage (1977) 

s t a t e s  : 

... the kind of schools most people think of a's 

'lpri;a'te schools" are more properly k n o w n  as 

"independent schools" . . . . [they] . . . are privately . 
supported, non-profit ins t i tu t ions  tha t  of fer  

universAity preparatory courses and often elementary 

education as we1 1 . . . . The fa t e  of the school r e s t s  
e 

essent ial ly  with, i t s  Board" o f  Governors, t rustees  or 

directors ,  a body whoie duty i t  i s  to  se t  financial 

and educational policy ... (p.1-3). , 

\ 
'--? 

In the broadest sense, private school s embrace any educational 

ins t i tu t ion  which operates outside the public school system. I n  that  I 
category fa1 1 s  parochial or denominational school s , pre-schools and 

cxclusive schools which enrol a select  e l i t e ;  The term "separate school" 

i s  used in some parts of Canada t o  describe dgnominational .schools, 
\ 

normally Roman Catholic, which are part of the public school system, ' 

~ c c o r d q n ~  t o  Downey ( 1 9 7 9 ) ,  in his study of the development df BA 
independent"schools, "private" has been used " to  imply profi t-making" an$ 

- 

" 'denominational ' . . . t o  imply re1 igious separatism" ( p .  1 1 )  He 
e e 

conclu'des tha t  the term "independeOnt school" i s  used today to describe 



J' t 
' \\ 
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p r i v a t e  schools  wh ich  a r e  b o t h  denominat iona l  and non-denominat iona l .  
. 

( F i g u r e  1 p r o v i d e s  ' 4 c f u l l e r  e x p l a n a t i o n  o f  t h i s  p o i n t .  ) Downey's 

--/ defin i . t i hon  i s  p e r t i n e n t  t o  t h i s  t h e s i s  and w i l l  be" adhered r o r t h m q h o a t . -  , 

( b )  Human R i g h t s  
- 

Human r i g h t s  i s  a  modern v a r i a t i o n  o f  what used  t o -  be r e f e r r e d  
e 

t o  i n  C a n a a  as " c i v i l  l i b e r t i e s " .  S ince t h e  Second World *War, t h e  

concept  ,has i n c r e a s i n g l y  been * r e f e r r e d  t o  as "human r i g h t s "  and a l s o  
1 

" fundamental  freedoms" . '   hi s.-=devel opment has been' a f f e c t e d  by  t h e  U n i t e d  
C 

Nat i ons  ~ h a r t e ;  and t h e  U n i v e r s a l  D e c l a r a t i o n  o f  Human R i g h t s ,  t o  which 

Canada i s  a s i g n a t o r y .  A l though  t h e  terms "human r i g h t s "  and " c i v i l  

1 i b e r t i e s "  a r e  o f t e n  in te rchangeab le ,  i t  i s  i n t ended  th roughou t  t h i s  , 

P 

t h e s i s  t o  use t h e  t e rm  "human r i g h t s " .  
- .- 

a 

Organ i za t i on  o f  t h e  Thes is  

-- - -- k 

T h i s  s tudy  c o n s i s t s  o f  seven chap te rs .  T h i s  chap te r  serves as 
- 

t h e  i n t r o d u c t i o n  by d e s c r i b i n g  b r i e f l y :  t h e  background and s ta tement  o f  

t h e  problem; t h e  key terms and t h e  methods o f  i n v e s t i g a t i o n .  Chapter 2 

p rov i des  '\ n  h i s t o r i c a l  p e r s p e c t i v e  t h a t  t r a c e s  Church IS ta te  r e l a t i o n s ,  

\ - 
.the  developmen o f  independent schoo ls  i n  Canada g e n e r a l l y ,  and i n  

B r i t i s h  Columbia, spe k .  i f i c a l l y .  F u r t h e r ,  t h e  chap te r  examines t h e  ;* 

developinent o f  human r i g h t s  l e g i s l a t i o n .  The focus  o f  Chapter  2 i s  t he  

o r i g i n s  o f  t h e  l e g a l  argun4ents used i n  t h e  Ca ldwe l l  case. Chapter 3 . 
. p rov fdes  a  c o n t e x t  i n  which t o  examine, t h e  i ssue ,  p r o f i l i n g  Margaret  



Denom 

Pub1 ic Private 

Figure 1 School ilassification - in Canada 

'I Canadian schools can be categorized as follows: 

inational 

Non-Denominational 

Cell 1: 

Cell 3: 

Cell 2 & 4: 

pub1 ic-denominational or "separate schools", were 

'established in Canadian provinces, other than B.C. 

public, non-denominational schools - the only kind 

recognized.. in British Columbia ,before the 1977 

Independent School Support Act. 

, Private schools, either denominqtional or non-denomina- 

tional. Today referred to as independent schools. 

Note : From The Anatomy of a ~dic~--D&ision B.C. 's . Bill 33-- The 
Independent School Support Act by L. W. Downey, 1979, p.11. - 
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Ca ldwe l l  and t h e  even ts  t h a t  cu lm ina ted  i n  h e r  l o s s  of f u r t h e r  employment - . . > ' 

% 
i n  St.Thomas Aquinas School .  I n  ' add i t i on ,  t h e  chap te r  o u t l i n e s  t h e  n a t u r e  

C_ 

o f  a  C a t h o l i c  school  and i t s  d i s t i n c t  requ i rements  o f  f a c u l t y  members. 

Chapter  4 examines t h e  t h r e e  j u d i c i a l  hear ings  handed. down thus  f a r ;  and 

g i v e s  p a r t i c u l a r * e m p h a s i s  t o  t h e  l e g a l  coficerns o f  t h e  d i s p u t e .  Chapter 5 

ana lyzes  t h e  p o i n t s  a t  i s s u e  emanating f r om t h e  j u d i c i a l  d g l i b e r a t q o n s  
& 

w j t h  r e fe rence  f o  r e l a t e d  cases. Chapter 6 addresses t%e hypo thes i s  

s t a t e d  i n i t i a l l y  i n  t h i s  work and d i s c u s s e s  t h e + w i d e r i s s w s  generated b y  

t h e  d i s p u t e .  Chapter  7 concludes t h e  t h e s i s  w i t h  a  d i s c u s s i o n  o f  t h e  
'i 

p o t e n t y a l  i m p l i c a t i o n s ,  o f  t h e  Suprerde Cour t  o f  Canada's d e c i s i o n ,  f o r  

* 
a1 1  concerned p a r t i e s .  

Method 

-This t h e s i s  used s i x  methods o f  i n q u i r y :  

( a )  a l i t e r a t u r e  r ev i ew  examin ing t h e  h i s t o r i c a l  r e l * a t i o n s h i p  between 

Church and S t a t e ,  t h e  g rowth  o f  independent schoo ls  i n  Canada, and 

t h e  development o f  Canadian human r i g h t  l e g i s l a t i o n ;  

( b )  a c o n t e n t  a n a l y s i s  o f  t h e  l e g a l  t r a n s c r i p t s *  used i n  d e  t h r e e  
t 

hear ings ;  

( c )  a  review. o f  o t h e r  d i s p u t e s  w i t h  s i m i l b r  concerns and r e l e v a n t  Case 

(d)  i n -dep th  focused i n t e r v i e w s  w i t h  t h e  y a j o r  p e r s o n a l i t i e s  i n v o l v e d  i n  
' i 

t h e  case;;"- , . 
'-.I 

* These i nc l uded :  t h e  "Reasons f o r  Judgement" o f  t h e  Board o f  
I n q u i r y ;  t h e  Supreme c o u r t  o f  B r i t i s h  Columbia and t h e  Appeal Cour t  
o f  B r i t i s h  Columbia;  t h e  Appeal Book ( 2  v o l s )  o f  t h e  Cou r t  o f  Appeal 
c o n t a i n i n g  ev idence g i v e n  d u r i n g  t h e  Board o f  I n q u i r y ;  and t h e  
Factum ti'f a l l  p a r t i e s  i n  t h e  d i spu te .  



( e ) '  i n f o r m a t i o n  . -  ob ta i ned  f r om eminent  p r o f e s s ~ &  o f  aw and Canadian 
I \ 1 ', 

L! 

human- r i gh t  commissions; and 
b ' 

( f )  r e 1  a t e d  secondary m a t e r i a l  ,' r e f l e c t i n g  Canadian 1. i fe 'and d imes  .Q 
b -- = \-- - 

,' 

? % + -  
\ 

' 9  
Discuss ion  GI, 

'.* , 
* ' - j . T h e  ~ a l d w e l l  case has re l evance  s i n c e  i t  a l l o w s  us t o  examine 

1 
,,- 

_I- t 
i m p o r t a n t  i s sues  i n  non-pub1 i c  education-. The i n v e s t i g a t i h  4ooks a t  t h e  7 

- 
n a t u r e  o f  a denomina t iona l  schoo l ,  and i t s  percerved  autonomy under con- 

a B ,' 
5 -  4 

s t 1  t u t i o n a l  arrangements.  A1 though a denomina t iona l  school  i.3 c q t r z l  t o  
I . 4 .I- 

t h e  c o n f l i c t ,  t h e  i m p l i c a t i o n s  emerging f r om t h i s  case have re l evance  f o r  
Is - 's 

a l l  independent schoo ls  because a p p l i c a t i o n  o f  t h e  B.C. Huma3 
a. 

may have t h e  e f f e c t  o f  l i m i t i n g  t h e  autonomy o f  such 

i n  t h e  area" o f  h i r i n g  p o l i c i e s .  I f  t h e  t e a c h e r ' s  r i g h t s  a re  upheld,  
- 

denomina t iona l  school  s s p e c i f i c a l l y  and independent school  s i n  genera '1, 
would i n d i r e c t l y  a n f o r m - G d  as t o  who t hey  may o r  may n o t  Qmploy. T h i s  

p o s s i b l e  i n f r i n g e m e n t  o n  h i r i n g  p o l  would d r a m a t i c a l l y  a f f e c t  t h e i r  
-, 

presentTy-en joyed autonomy. a d e c i s i o n  i n  t h e  t e a c h e r ' s  

f a v o u r  may n e c e s s i t a t e  a reassessment o f  e m p l o j m p t  p o l i c y ,  and a l t e r  a . 
\ 

h i s t o r y  o f  non- invo lvement  by t h e  government i n  t h i s  area. 

The d i s p u t e  f a c i  1 H a t e s  an unders tand ing  o f  t h e  rol-e o f  ' teachers  'i 
-. <*  
.- 

who serve  i n  t h e  non -pub l i c  s e c t o r  d a n d p - t h e  d i s t i n c t  o b l i g a t i o n i  and 

requ i rements  t h a t  s e t  them a p a r t  from t h e i r  c o u n t e r p a r t s  i n  t h e  p u b l i c  

school ,  system. w h i i s t  t h e  p rou in ' c i a l  j u d i c i a r y  has exper ienced  d i f f i -  

c u l t y  a d j u d i c a t i n g  e q u i t a b l y  f o r  b o t h  part ies, i'n t h e  m a j o r i t y  o f  t h e  

d e c i s i o n s  t h e r e  has been an apparent  r e d u c t i o n  o f  t h e  t e a c h e r ' s  



. 
r ights  vis-a-vis those of the school. Concurrently, the ~aldwe,ll case 

occurs a t  .a time yhen there i s  greater aware;ess and expectation of 

individual r ights ,  which in some instances may only be at ta inable  as a 

resul t  of l i t i ga t ion .  
B - w  

Finally,  the Caldwell case .has broader significance in that;  i t  

i l  luminates the, relationship b e t w e ~ i v i d u a l  and group norms in '. 
society. The Charter ' b f  Rights: and   red oms may well encourage 

, l i t iga t ion 'by  individuals which may challenge existing notions of group 

r igh t s .  As such the new legislation.wil1. impact uot only on educational 
, = 

policy making, or organizations characterized by rel igion,  b u t  on other 

sectors in the community, such as women and the handicapped. The dispute 
0 

carr ies  within i t  the seeds of a radical s h i f t  in established practices T 

in Canadian society,  i f  the f inal  jhdgement i s  in Caldwell's favour. The I . 

impl.ications o f ,  that  decision are wide-ranging and w'ill dramatically 

a l t e r  the pattern of inst i tut ional  arrangemetts which have existed since - - 

Confederation.. 
n 

I t  i s  not intended to assume the role' of advocate fo r  e i ther  

party in the case, b u t  the thes is  hypothesizes tha t  when adjudicated by 

the Supreme Court of Canada, the decision will be in favour of the. 

school. This thesis  r e s t s  on: 

( a )  the const'i tutionifl' sanct i ty  t rad i t iona l ly  afforded denominational 

school s ;  . , 

( b )  the tendency in Canadian human rights jurisprudence t o  favour 

col lect ive over individual ,rights; and - . 
5 

( c )  the t radi t ional  judicial conservatism, in Canada, which frequently ' .  

has frustrated l iberal  human rights legis lat ion.  ':, :- 
a.e 
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Chapter 2: Historical Perspective - 

The his tor ical  -- origins of the Margaret Caldwell case are 
I 

rooted i n  the developme~t of independent schools in Canada, generally, 

and i n  Brit ish Columbia specifical ly;  and in the deTelopment ofsCan%dian 

human r ights  legis lat ion r Th~oughout th'e Cal dwell case two themes- 
- -7 -, 

9 
reoccur, the  i tradi tional r ights  of den~minational schools and the 

-6 -=. 2 .  

. employment' r i g h t s  of an individual teacher. That both par t ies  have 
L 

valid f l ights  i s  u not - in cyestion, the l i e s  in determining the 
, . 

extent of those r ights .  , I t  i s  important to  comprehend the orig.ins of 
-: 

these issues t h a t  farm the basis of l e i a l  arguments. and which <Gder the 

case d i f f i c u l t  to  atfjudicate. 

Independent School Development in Canada P 

' 9 '  

e .  - - - 

Independent. 'school s _are rooted in Canadian hi story and were 

established in a l l  the provinces. During the 19th century, a pattern 

was del ineated tha t  faci 1 i  tated a consti tutiona? guarantee 'of s t a t e  aid 

for denominational schools.  his has meant tha t  in a number of * 

11 

provinces, such hool s' have co-existed with govehment support for  
\ 

almost 150 years: 

Fundamental t o  the creation of a system of f ree  and 

universal education was the notion, then common, 

. tha t  education and rel igion were inseparable,  and 

that  the s t a t e  *had a responsibil i ty to  fos t e r ,  



. -. 
- .  - - 

9 1 

i 
wherever poss ib l e ,  a  harmonious r e l a t i o n s h i p  between 

t h e  twp (Wi lson  and Lazerson, 1982, p .2) .  

The p rdv inces  a t tempted  t o  accommodate t h e  needs o f  t h e  . 
, r n i g o r i t i e s  i n  t h e  m a t t e r ,  o f  educa t ion ,  b e l i e v i n g  t h a t ,  "schoo ls  should 

I .  

be respons ive  t o  p a r e n t a l  demands i n  m a t t e r s  r e l a t i n g  t o  moral  and 
k" 

r e 1  i g i o u ~ ,  education'! ( I b i d ,  p . 3 ) .  Re1 i g i o n  and 'educat ion were 
I , t r a a i  t i o n a l  p a r t n e r s  j n  t h e  Canadian system and school  i n i t i a t o r s  were ,- 

B 
o f t e n  clergymen. R e l i g i o n  i n  educa t ion  has been c i t e d  as necessary and 

J 
I .  ' >w , ' 

even c r u c i a l ;  "Knowledge ' i f  .not founded on r e l i g i o n '  i s  a  p o s i t i v e  " 

e v i l " ,  was the b e l i e f  o f  John Strachan, Ang l i can  Bishop o f  Toronto,  1840 

( I b i d ,  p.2).  C a t h o l i c s  and Ang l i cans  were assocJated - w i t h  p o t e n t i a l  - 
9 

p o l i t i c a l  power and a non-denominat ional  common school system, which d i d  

n o t  make l e g a l  and f i n a n c i a l  p r o v i s i o n  f o r  denominat ional  p a r t i e s ,  was 

unacceptable t o  them: 

... t h e  t ens ions  t hey  d, w i t h  monang l i can  

P r o t e s t a n t s  and f o r  t h e i r  l e g i t i -  - 
mate r i g h t s  i n  Upper Canada a'nd Ang lo -Pro tes tan ts  

seek ing s e c u r i t y  a g a i n s t  French C a t h o l i c  dominat ion . 
i n  Lower Canada, i m p e l l e d  t h e  s t a t e .  t o  a v o i d  

e s t a b l  i s h i  ng a nondenominat ional  common schbol 
" 

system and moved i t  i n s t e a d  t o  assume l e g a l  ' - -  
E- 

p r o t e c t i o n  and suppor t  f o r  denomina t i ona l l y  based 

schoo l i ng  ( I b i d ,  p. nd . -  



. .- C o n s t i t u t i o n a l  . ~ r r y $ ~ e r n ~ n t s  , 

0 '  / , 
4 
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The ed"cat iona1 framework i n  Canada was e s t a b l i s h e d  by ' 3  
5 % .  

p r o v i s i o n s  o f .  t h e  1867 B r i t i s h  No r t h  America A& (BNA)'. S e c t i o n  93 o f  
. . 

t h e  A c t  s t a t e s  t h a t - e a c h  p r o v i n c e  i s  g i v e n  I e x c l u s i v e  power t o  pass laws 

re la ta ing  t o  educa t ion ,  b  t: 

- - .  9 - ---_ _ - - ;i' 
eJ 

s 

- ' -  - , . .  ' 1  
/ 

= - 
1 - 

i .  4 =* 

1 
Quebec (emphasis added, see Appendix C f o r  f u l l  

, - 

f -I= - t e x t  o  s e c t i o n  93)  ., 

No th i ng  i n  a'ny: such Law '[enacted b y  a + 
- 
- 

proiificia~ l e g i - s l  a t u r e l  s h a l l  p r e j u d i f  i a l l y  

a f f e c f  any R i g h t  'or ~ f i v i l e ~ e  w i t h  r e s p e c t  t o  

Denomina-t ional Schools which any Class o f  

P ' e r son~  ha-pbgy Law i n  t h e  ' a t  t h e  . 
Union;?.- 

0 

3 . I 

A11 af t h e  Powers, P r i v i l e g e s ;  and D u t i e s  o f  

t h e  h i o n  by  Law con fe r red-and  irnpoSetl i n  Upper 

~ a n a d a  on t h e  Separa* Schools and School / 
T rus tees  o f  t h e  Queen's ~ b m a h  ~ a t h o l  i c .  s u b j e c t s  1 

There was rTo u n i f o r m i t y  i n  educ'at ion i n  Canada, f o r  
- 

s h a l l  pbe and t h e  same a r e  hereby extended t o ,  

t h e  D i s s e n t i e n t  S c h w s  4 o f  t h e  Queen 's  

s e c t i o n  93(1) o d  t h e  BNA A c t  ensured t h a t  i t  w a  to be a  l o c a l  m&ter-, 

- 

and each p r o v j n c e  developed i t s  odn system. Iddas o f  u n i f o r m i t y  were 

P r o t e s t a n t  and Roman C a t h o l i c  Suba3?cts i n  

n o t  p r e v a l e n t  - s i n c e  " t h e  new n a t i o n  was t o o  d i v e r s e  r e l , j g i o u s l y , .  



l inguis t ica l ly ,  

Lazerson , p .  5 ) .  

which served to  

and regionally fo r  t h i s _ - t o  be pyactical" (Wilson & 
h 

~ a c h  province retained i t s  om tradi  t ians '  and values,  

reinforce the belief-$hqt "th'ere were a t  l e a s t  tw6 ways,. - 
, . 

3 

i'f not rnorg, to  be Canadian"  bid). Cons't'i tutional arrangements 
i , .  

b 

attempted to  accommodate these div- needs. As a r e su l t ,  
" 4  * 

section 93(1) of the BNA Act had implications which weye. "profound and :. - 

A .  . I 

controvbrsial , ' f o r  i t s  e f f ec t  was td ;Ggi;e a l l  ': legal ly  established , . * - * 

I - r ,  .Q 
' * 

/ 

existing denominational schqgls a t  the time of Confederation perpetual . 
P ,  t b* 

r ights  to  p ~ b l  ic* funds" ( Ib id ,  p.6). ' State  r.esponsib-il i  ty " to support ,% 
P 

- 

denprninational schbols in some form has remained i n t a c t *  in most. . 
provinces" 1Ibid p.3).  

' -- . . 
Past di'sputes demonstrate t!& recognition, of "constitutional i 

C ' 

sanctity" for  such schools: the2Manitoba School Question (18904) and the '  , ? Y 

Roman Cathol i c  Separate.' School Trusitees for  ,Tiny 'vs. the K i n g  (1927). I ,  

4 : 

~or 'ex t+m~le ;  Trustees of the Roman Cathol i c  S'eparate Sthoo.1 s--of the City 
- 

YT-' - ' ." 
, of Ottawa '?!?qJlackell (1917) held " that  the protection given sepafate 

-? 

schools by &he Act conferred a r ight  or privilege 'determined according . 
6 ' ,  

t o  re1 i g i & s  be l i e f ' "  ( ~ u d o n ,  1980, p.464).   his'- issue o f  
' 1 

-constitutional- sanct i ty  fo r  denominational. schools i s  c e n t r a 9 o  the - 
Caldwell case, and was used as a legal argument by Stuart  e t h a l .  

- 
(Chapters 4 and 5 address t h i s  issue in further d e t a i l ) .  

' 

Most -of the Provinces and the Terr i tor ies  tended to  develop 

. . t h e i r  *own particilar educitional syst'ems, while maintainin$ constitu- 
\ .  0 

t ional provisions .' to  f ac i l  i t a t e  iunding of independent schools. ' In 

Ontario, ~askatche'wan, A1 ber ta ,  the Northwest Terr i tor ies  and the Y u k o n ,  ' 

d % 

separate school systems were founded; ' i n  Quebec and Man'itoba to  . - 
t 



- - - - - - - --- .L 

- 1890) i t .  was a dual .confessional system; in Nova S ~ o t i a ,  New ~ runswi '~k ,  - , " 
2 . - 

Edward' Island and Manitoba (sir& the l a t e  1960's) informal ,. 

arrangement3 were made fo r  denominational school s ;  and in Newfound1 and a 
5 - r 

. . 
. "true" denofiinational system was estahl ished (Wilson & Lazerson, p.6-7). . 

2 r' . * . . 
The evolution o'f funding independent school s depended on "particula$ 

B 

J /  

. . 
pol i t ica l  a1 gnments within each province" ( Ib id ,  p.7-8). 1t' - i s  t h e l  

% -. 
. 19th century pattern o f ~ u c a t i o ~ a l  funding 'provisions that-3;s had a 

\ 

powerful impact on present day practices and p6l i c i e s  in pedagogy. . - 

Historical l y ,  a gattern has evolved in Canada, whereby ' ~ h u r c - h  
< , -  - - - - - -- - - - 

- - -> 

and Stete  have hot been Yhgstile and in&mipatible forces tha t  must be . 
\ -- - 

kept !at a,.distance," b u t  working ~ ~ e r t n e r s  ( Ibid;  p . 3 ) .  I t  would be 

wrong3%b assume, however, tha t  Canadian ~ h u r % / ~ t a t e  relat ions have 
I L 

I 2  

always been harmonious. Sissons (1959) notes tha t  tensions existed in - 
Manitoba in 1912 and Ontario in 1917, k h i l s t  Brent (1976) outlines . 

P 
2 :  

disputes in Bri t j sh  Columbia- spec-ifical 'fy, regardkg taxation protests - - --- 

I 

by ~ a t h o l i i s ,  and resistance by Doukhobors to  h%ving t h e i r  children 

educated in the public system. What has occurred i s  tha t  each provigce 

has achieved i t s  own settlement, frequently via the leg is la ture .  Aence, 

whilst there h been strongly contended disputes over education and 
d .  

rel igion,  has been affected in Canada, unlike f o r  example, 

t h e  United States .  In the event that  Margaret  aidw well should f ina l ly  ' 

succeed in her claim of discrimination, problems may be generated 
- - - 

7 

7 , - 
between the Catholic Church and the provincial government, especially i f  . , - - ,- . p' -. - - 
an order bf rein7tatement were t o  be handed doiun. 

r p To date,  the 19th century practice of s t a t e  fpnding for  ' 

denominational schools s t iTl  ex is t s .  The 20th century .. , has-witnessed the 



parallel  evolution of b o t h  public a n d  non-public school systems. Brit ish 

Columbia, however, d i f f e r s  s ignif icant ly from a1 1 other provinces in 
* .3 

tha t  i t s  independent schools'did not Peceive s t a t e  aid until  1977. 

- 
i 

I 

Independent School Development in Brit ish Columbia 

Brit ish Columbia i s  uniquely 'situated among the Canadian pro- 

vinces in tha t  i t s  leg is la ture  did n o t  make provision f o r  financial aid 

fo r  independent schools until  1977. This i s  a t t r ibutable  to  the early 
0 

history of the Provincez. The Hudson's Bay Company was involv i n i t -  

i a l l y ,  in the operation of schools in the Pacific North 

historians concur tha t  1849 ,saw the f i r s t  schools established - n  New 
"J 

Caledonia ( l a t e r  Brit ish Columbia) by the Company whose charter  required 

tha t  " i t  bring c iv i l iza t ion  t o  the inhabitants of i t s  t e r r i to ry"  (Downey, , 

1979, p.6). The Company provided "grants-in-aid" to  encourage Angl ican 

and catholic missionacjes to. enter the a r e a .  and establish.. schools 

(Johnson,. 1964, p.16). Lupul (1970) s t a t e s  tha t  social c lass  had an 

, ef fec t  on Vancbuver Island where " i t  was quite prominent" (p.250). What 

then developed was a s i tuat ion in whichlhe Church of England's chaplain, 

the   ever end Robert J .  Staines (1820-1853) and his wife, taught the 

children of the Company's "gentle-man of f icers" ,  whilst the Roman 

~ a t h o l  i'k Oblate mi ssionat-y, Father konore* T.  Lempfri t ,  instructed the 
1 

Company's children of the "labouring and  poorer classes" ( Ib id ,  

p.250-251). An o f f icer  of the Company, James Douglas, was appointed 

Governor of the Vancouver Island Colony in 1851 and under him an educa- 

t ional policy was developed by the Anglican Reverend Clidge, who dP 



succeeded t h e  Reverend S ta i nes .  T h i s  p o l i c y  i m p l i e d  f f i a t  "a 

denominat ion-based system o f  educa t ion ,  s i m i l a r  t o  those  i n  o t h e r  p a r t s  

o f  Canada, was about  t o  t a k e  f i r m  h o l d  i n  B r i t i s h  Columbia" 
t 

(Downey, p .7) .  ae 
T h i s  was n o t  t o  be t h e  case, however, a% the%Province had a 

s- 
, new i n f l u x  o f  immigrants ,  many w i t h  s t r o n g  op in i ons  regard ing  educa t ion .  

d,  

It was t h e  d i scove ry  o f  g o l d  on t h e  B r i t i s h  Columbia ma in land  i n  1858, 

and t h e  r e l a t i v e  demise o f  t h e  C a l i f o r n i a  g o l d  rush,  which b rough t  25,000 
. 3 R  

people,  m o s t l y  American, i n t o  t h e  co lony.  Th i s  phenomenon was p i v o t a l  
& 

f o r  B r i t i s h  Columbia, as i t ,  e t e r e d  a .new e ra  r e q u i r i n g  a new approach 
, B 

t o  educa t i ona l  p o l i c y .  The predominant i dea  was n o t ,  acco rd i ng  t o  
C 

Sissons,  a sen t iment  averse  t o  r e l i g i b n ,  b u t  averse t o  " p a r t i c u l a r  con- 

i cess ions  t o  any denominat ion i n  t h e  schools"  (p.376).  Barman (1982) 
d 

notes  f u r t l i e r  chafiges caused by  t h e  g o l d  rush  i n  B r i t i s h  Columbia. The 

Hudson's Bay Company l o s t  i t s  governance o f  vancbuver I s l a n d  as w e l l  as 
# 

t h e . m a i n l a n d ,  where a new co lony  o f  B r i t i s h  Columbia was c r e a t e d  on 

August Znd,  1858. The impact  o f  t h e  g o l d  r ush  on educa t i on  was t h r e e -  -. - 
5- 

f o l d :  t h e  expansion o f  C a t h o l i c  educa t ion ;  t h e  o p p o r t u n i t y  f o r  t h e  

Church o f  England " t o  f d t h e r  t h e  B r i t i s h  concept o f  c lass-based educa- 
r 

t i o n "  ( p .  13) ;  and ' t h e  development o f  " t h e  concept o f  common schooTing" 

(p.18).  Johnson (1964) c i t e s  t h e  e s t a b l % s h e n t  o f  Roman C a t h o l i c  schools  . 

i n  1858 by s i s t e r s  o f  S t .  Ann, Mon t rea l ,  as w e l l  as t h e  developmgnt o f  

s c h o o l i n g  by  o t h e r  denominat ions,  such as t h e  Method is ts .  Tab le  1 shows 

t h e  - s t a t i s t i c s  o f  e a r l y  d e ~ o m i n a t i o r r a l  schools  i n  .the Vancotlver I s 1  and - 

co lony  and Table  2 demonstrates t h e  growth i n  t h e  p u b l i c  school  s e c t o r  /-- 

i n  B r i t i s h  Columbia. 
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I T a b l e .  : Number o f  S c h o l a r s  o f  t h e  Vancouver I s l a n d  Colony,  1864-65 , = . - c .  

C o l o n i a l  ( P u b l i c )  Schoo l s  ' . a 

v i c t o r i a  ( a p b r o x .  ) 

C r a i g  Flower  I t  

' ~ a n a i m o  I1 

* .  

Cedar P l a i n s  I I  - 

Cowi chan I1 

T o t a l  

i 
Denominational  School s 

- " ?.*'. - 

Church o f  England Co1, legia te  e School 
I 

Church o f  Eng land-Lad ies '  C o l l e g e  School 
- 

Roman C a t h o l i c  Boys' C o l l e g e  

Roman C a t h o l i c  L a d i e s '  C o l l e g e  

Nanaimo 

* -  Church o f  England G i r l s '  School 

56 'boys 

20 boys and g i r l s  

30 boys and g i r l s  

15 

58 boys 

45 g i r l s  

40 ( p r o b a b l y )  

50 ( p r o b a b l y )  

20 (approx .  ) 

213 ; 

- 

Note: From The H i s t o r y  o f  Educa t ion  i n  t h e  Crown C o l o n i e s  o f  
Vancouver I s l a n d  and B r i t i s h  Columbia and i n  t h e  P r o v i n c e  o f  
B r i t i s h  Columbia by D .  L. MacLaurin 1936, p.41-42'. 
(Unpubl i shed  d o c t o r a l  d i s s e r t a t i o n )  . \ 

. . 



Table  2: T o t a l  Enrolment and Percen tage  o f .  Average ~ a i ' l ~  At tendance i n  
Pub1 i c  Elementary and Secondary Schools  i n  B-ritish Columbia, 
S e l e c t e d  Years ,  1875-1975 1 

-.. 

Note: From S t a t i s t i c s  Canada, H i s t o r i c a l  Compendium of  Educat ion 
S t a t i s t i c s  from Confedera t ion  t o  1975,  r e f .  no. 81-568, p.33. 

- ,  , - - - 

i B r i t i s h  Columbia 
t- 

School y e a r  beg inn ing  i n  i J .  .I . 
I Enrolment ADA + .  



7 

a 
a {he major impact of immigrat 

*" 

%. 

Columbia from 
.W-.r-: 

1858 was the  establishment of a schools 

did not receive f inanc ia l  a id  from the  s t a t e .  The i n i t i a l  policy of 

supporting such schools was short1 ived as the  province 's  pol i  t i c a l  l i  

ac t ive  res idents  were in te res ted  in d i f f e r en t  educational po l ic ies  from 

other  regions of Canada. Johnson contends t h a t  the  new "permanent 

residue of merchants and s e t t l e r s  . . . [const i tu ted]  . . . a more s t ab l e  

element" t h a t  demanded a public education system (p.22).  The press 

played an important par t  'i t i v e  campaign f o r  such a system, and a 

public r a l l y  in New Westminster in 1$4 passed a resolut ion "favouring a 

non-sectari-an system, supported public funds" (Downey, p .7) .  
I -  , 

Newsp,aper e d i t o r s ,  ~ m o r  de Cosmos Br i t i sh  Colonist in Victoria 

and John Robson of the Br i t i sh  Col bian in New Westminster, who both urn' 
. went on t~ become premiers rovince, kept the  issue  constantly in 

the public eye ( I b i d ) .  notes o ther  a c t i ve  protagonists ' :  

John Jessop, f i r s t  superintendent of schools f o r  the  province; parents 

who were unable t o  afford sch9901 fees ;  and those who c l ea r l y  were 

in to le ran t  of re1 igious-based school ing. Church group support then 
I - 

extant  was too weak t o  counter the a r e s u l t  of 

the strong public opinion, the Free by the  

Legislature of the  Colony of Vancouver Island s t a t ed :  
f l  

. 
. - =. - , 

=- 

All schools es tabl ished under the provisions of t h i s  = _ --- 
-*. 

Act sha l l  be conducted s t r i c t l y  upon non-sectarian - 
pr inc ip les  . . . and books of a re l ig ious  charac te r ,  - 

teaching denominational dogmas sha l l  be s t r i c t l y  

excluded therefrom ... ( a s  c i t ed  in Downey, p .8) .  
- -- 



. A l though  t h e  A c t  made p r o v i s i o n  f o r  r e l i g i o u s  i n s t r u c t i o n  by 

any Church group, at- s p e c i f i e d  t imes  and " i n  separa te  c lassrooms",  t h e  

r e s u l t  o f  t h e  l e g i s l a t i o n  was t h a t  o f  " e s t a b l i s h i n g  t h e  precedent  o f  

s,ecular educa t i on  i n  a  par% o f  t h e  t e r r i t o r y  which was t o  become t h e  

P rov i nce  o f  B r i t i s h  Columbia" ( I b i d ) .  

The mood o f  t h e  t i m e  i s  evidenced i n  t h e  f o l l o w i n g  s ta tement  

by t h e  Governor o f  B . C .  i n  1867, Seymour: 

-The Government has n o t  under taken t o  p rove  t o  t h e  

Jew t h a t  t h e  Messiah has indeed a r r i v e d ;  t o  r o b  t h e  

Roman C a t h o l i c  o f  h i s  b e l i e f  i n  t h e  m e r c i f u l  i n t e r -  

cess i on  o f  t h e  B lessed V i r g i n ;  t o  , g i ve  s p e c i a l  - 
suppo r t  t o  t h e  ~ h b r c h  o f  England; t o  , m i t i g a i e  t h e  

a c i d i t y  o f  t h e  C a l v i n i s t i c  d o c t r i n e s  o f  some 
I 

P r o t e s t a n t  b e l i e v e r s ,  l o r  t o  determine,  a u t h o r i t a -  

t i v e l y , .  t h e  number o f  t h e  Sacraments . . . (Lupu l  , 
1970, p.253).  

I n  1866 t h e  c o l o n i e s - o f  B r i t i s h  Columbia and Vancouver I s l a n d  
i 

were j o i n e d  t o g e t h e r  and i n  1869 t he '~o in6on  School Ordinance, passed by  

t h e  new L e g i s l a t u r e ,  uphe ld  t h e  p & j c y  t h a t  d i sa f l owed  a  denomina- 

p u b l i c  educa t i on  system. Johnson s t a t e s  t h a t  t h e  1869 

b low t o  any p u b l i c  r e c o g n i t i o n ,  p r i o r  t o  Con federa t ion ,  

\ o f  a  e c t a r i a n  school  system" (p.38).  When i n  1871 B r i t i s h  Columbia 

en te red  t h e  ~ o n f d e r a t i o n  , no denomi n a t i o n a l  school  s  suppor ted by t h e  

s t a t e  e x i s t e d  and t h e  p r o v i s i o n  o f  Sec t i on  93(1 )  o f  t h e  BNA Ac t  d i d  n o t  

app ly .  B r i t i s h  Columbia became t h e  f i r s t  and o n l y  p r o v i n c e  i n  Canada 

w i t h  "a const i tu t ional ly-es ta 'b l i shed,  u n i t a r y ,  non -sec ta r i an  system o f  



educa t i on "  (Doluney, p .9) .  The f i r s t  p u b l i c  Schools A c t  o f  + 1872 

rea f f i rmed. '  t h i s  t r a d i t i o n :  " though t h e  h i g h e s t  mora l  i ty-  was t o  p r e v a i l  

i n  educa t ion ,  no re1  i g i o u s  dogma o r  c reed  was t o  be t a u g h t "  ( I b i d ) .  

Barman 

- f i n a n c  

c l osed  

desc r i bes  t h e  s i t u a t i o n  which emerged as one i n  which.: 

un regu la ted  p r i v a t e  schoo ls  seek ing  t o  m a i n t a i n  

c l a s s  and r e l i g i o u s  sepa ra t l on  con t i nued  t o  be 

accepted as s u i t a b l y  c o - e x i s t i n g  w i t h  a  s t a t e  system 

based on t h e  common school  (p .9 ) .  

Some independent  schoo ls ,  however, d i d  n o t  s u r v i v e  w i t h o u t  

i a l  f und ing  and, towards t h e  end o f  t h e  n i n e t e e n t h  cen tu r y ,  many 

down, e s p e c i a l l y  those  o f  t h e  Ang l i can  Church. Only  t h e  C a t h o l i c  

schoo ls  i n  ~ r i i i s h  Columbia c o u l d  m a i n t a i n  s t r e n g t h :  

Catho l  ijc educa t i on  exta5ded s t e a d i  1  y th rough  t h e  - 
devotioh; o f  t h e  Ob la tes  -And S i s t e r s  o f  S t .  Ann t o  - 
s e r v i c e  t h e  15 t o ' 1 9  pe rcen t  o f  t h e  w h i t e  p o p u l a t i o n  

o f  t h a t  f a i t h  ..., Through t h e  ass i s t ance  o f  such 

o t h e r  o r d e r s  as t h e  s i s t e r s  o f  C h a r i t y  o f  H a l i f a x  

and t h e  h r i s t i a n  B ro the rs  f I r e l a n d ,  t h e y  became & P 
t h e  b a s i s  o f  a  p r o v i n c i a l  network o f  a  p r i v a t e  and. 

p a r o c h i a l  educa t i on  c o n t i n u i n g  s t r o n g  i n t o  t h e  

mid-20th cen tu r y  ( I b i d ,  p.38-39). . - 

I n  s p i t e  o f  t h e  l a c k  o f  s t a t e  fund ing ,  independent  schools  

a t t r a c t e d  suppor t  t h a t  ensured s u r v i v a l ' ,  f o r  some o f  them. Downey 
4 

e x p l a i n s  t h e  reas& f o r  t h i s :  



The denomina t iona l  schoo ls  ... found  s t r e n g t h  i n  t h e  

v iew t h a t  r e l i g i o n  shou ld  permeate a l l  aspec ts  o f  

educa t i on  . . . [and] t h e  p r i v a t e ,  non-denominat iona l  

schools  developed as ano ther  k i n d  o f  a l t e r n a t i v e ;  

t hey  found  t h e i r  suppor t  among c l i e n t s  who opposed 

t h e  concept  o f  'mass educa t i on '  and favoured,  

i ns tead , ' a  k i n d  o f  educa t i ona l  e l i t i s m  (p.9-10).  ' 
3 

S t a . t i s t i c s  i n d i c a t e  t h e  growth o f  independent  school  s  in' 

B r i t i s h  Columbia: f r om  two i n  1849 t o  180 i n  1978, r ep resen t i ng ;  

C h r i s t i a n ,  Mennonite,  C a t h o l i c ,  Seventh Day A d v e n t i s t ,  and "fundamen- 

t a l i  s t "  groups, i n  a d d i t i o n  t o  non-denominat iona l  o r g a n i z a t i o n s  ( I b i d ,  

p'. 10 ) .  Accord ing t o  Boucher (1977) t h e r e  were t w e n t y - s i x  Catho l  i c  4 

schools  i n  B r i t i s h  Columbia by 1880, t e n  o f  wf i ich were i n  t h e  New 

Westminster  (Vancouvey) d iocese .  Today t h e r e  i s  a  t o t a l  o f  ' s i x t y - two  

C a t h o l i c  schools  i n  t h e  Vancouver area, as shown i n  t h e  1981-1982 l i t e r -  

a t u r e  o f  t h e  Fede ra t i on ,  o f  Independent School A i s o c i a t i o n s  (FISA) . 
~i scontentment w i t h  t h e  p r o v i n c i a l  p o l  i c y  o f  non- fund ing  inde-  

pendent schools  was t o  i n c r e a s e  d u r i n g  t h e  i n i t i a l .  h a l f  o f  t h e  20 th  

cen tu r y ,  and l a t e r  be a r t i c u l a t e d  by FISA. Boucher no tes  t h a t  t h e  
1 

1950 's  w i tnessed  t h e  extreme d i s s a t i s f a c t i o n  shown by t h e  C a t h o l i c  

community i n  t h e  M a i l l a r d v i l l e  I n c i d e n t - w h e n  t h r e e  C a t h o l i c  schools  were 

d e l i b e r a t e l y  c l osed  down, th row ing-  e i g h t  hundred s tuden t s  on to  t h e  

'b p u b l i c  school  system, t o  p r o t e s  p r o p e r t y  taxes  i n  1951. The 1960 's  saw 

b % h  arms o f  FISA, r e l i g i o u s  and n o n - r e l i g i o u s ,  wo rk i ng  t o g e t h e r  " t o  
4 

Jhip away, i n c r e m e n t a l l y ,  a t  t h e  w a l l  ' o f s  r e s i s t a n c e  e r e c t e d  by  t h e  

government" (Downey, p .13) .  FISA was c o n s i s t e n t  i n  i t s  l o b b y i n g  t o  g a i n  



fo rma l  r e c o g n i t i o n  and a i d  f o r  independent schools .  The work o f  t h i s  
1 

i n t e r e s t  group saw r e  a r d  i n  t h e  -Independent Schools s u p p o r t  A c t  (T977) )e' 
which gave a i d  t o  in-ndent schools ,  and enabled B r i t i s h  Columbia t p  

I 

*. . 
\ 

f a l l  i n t o  l i n e  w i t h  t h e  o t h e r  p rov i nces .  T h i s  A c t  r e t a i n e d  t h e  te rm 

I " independent"  i n  i t s  d e f  i a i  t i o n  o f  non-pub1 icp school  s , d e s p i t e  t h e  fa@- 

t h a t  t hey  a r e  now i n  r e c e i p t  o f  s t a t e  f und ing ,  a t  a maximum o f  30% o f  \ 
t h e  s t a t e  s c h o o l ' s  o p e r a t i n g  cos t s .  Other  t h a n  s t i p u l a t i o n s  r e g a r d i n g  t 

c u r r i c u l a  and t eache r  c e r  i f i c a t i o n , . t h e  Independent School Suppor t  Ac t  

has done l i t t l e  t o  encroac upon t h e  autonomy which independent schools  \ 
" I i n  . B r i t i s h  Columbia have en joyed  i n  t h e  pa* - 

L 

T h i s  h i s t o r i c a l  p e r s p e c t i v e  f a c i l i t a t e s  an unders tand ing  of 

t h e  development of independent schoo ls  i n  Canada, and i n  p a r t i c u 1 8 r ,  t h e  - 

s u r v i v a l  o f  such schoo ls  i n  B r i t i s h  Columbia, d e s p i t e  t h e  

government a i d  u n t i l  1977.  A number o f  i s sues  emanat ing 

Ca ldwe l l  - case have t h e i r  o r i g i n  i n  t h e  h i s t o r y  o f  the '  p rov  

p a r t i c u l a r ,  independent schools  i n  B r i t i s h  Columbia have 

l a c k  o f  

f r om  t h e  

i nce .  I n  

f o l  lowed 

po l  i c i e s  and p r a c t i c e s  i n  a manner q u i t e  d i f f e r e n t  f r o 7  non-sec ta r ian  
- - -- 

s t a t e  school  s, a n d  normal l y  w i t h  1 i t t l e  o r  no' government i n t e r f e r e n c e .  

The q u e s t i o n  o f  independent schodl  autonomy i s  a key i s s u e  i n  t h e  case, 

as St.Thomas Aquinas, and o t h e r  denominat iona l  schools ,  a r e  u n w i l l i n g  t o  
s) 

l o s e  t h e  f reedom t o  a d m i n i s t e r  school  p o l i c y  acco rd i ng  t o  p a s t  p r a c t i c e  

and re1  i g i o u s  cons iderat ions i ,  i n  order-tb s a t i s f y  t h e  d i c t a t e s  - o f  

p r o v i n c i a l  l e g i s l a t i o n .  He re i n  l i e s  t w m a j o r  prob lem i n  t h e  Ca ldwe l l  

case, t h e  c o n f l i c t  between t h e  pe rce i ved  r i g h t s  o f  a denominat iona l  

school ,  whose o r i g i n s  pFedate t h e  BNA Ac t ,  and t h e  pe rce i ved  r i g h t s  o f "  

an i n d i v i d u a l  t eache r ,  as con ta i ned  i n  a . recen t  human r i g h t s  s t a t u t e .  ( 



I t  i s  within the f i e l d  of human. r ights  . l eg is la t ioh  'that a -& 

fur ther  understanding of t h i s  confl i c t  of in te res t  i s  obtained. ~ iman 
-. 

l i g h t s  leg is la t ion ,  and the principles c o h e d  in i t ,  form an 

k o r t a n t  background to  the Caldwell c b s e ,  and are examined in the 

fol lowing section. 

\ 

The Development of Human Rights Leg-islation in Canada 

* 
b 0 * 

ihe principles of human rights have, long been recognized,' 

however, the legis lat ion enacted t o '  p ro t&t  them has not, until  l a t e ,  ~ 

found expression in the s t a tu t e  books. Ideas of jus t ice  ,and. na'tural 

r ights were ionsiderdb by 5th century Greek phi losophers ,' P..l at0 and 

Aristotle.  After the Renaissance, "the notion gradually gained currency - 

t h a t  man possessed certain fundamental r ights  in 2 s t a t e  of nature, and 

that  wher7 -civi l  society came into being he took over those r igh t s  into 
5 

his newly gained c iv i l  s ta tus  .and these s t i l l  remained protkctkd by 

natliral law" (Lloyd, 1964, p.83-84). Fundamental documents, such as:  

Magna Carta (1215); the Petition of Right (1628); t"he Bill of ~ i ~ h t i  

(1688); and the Habeas Corpus Acts, established the. foundations of a - . 

t rad i t ion  that  was 'furthered by the writings of Milton and Locke. The 

North ~ m e r i c 5  colonies incorporated numerous aspects of these s ta tu tes  
4 

into . legislation aimed a t  protecting the fundamental freedoms of the i r  . 

subjects. Canada i s ,  along with other countries, a signatory of the \ 
Universal Declaration of Human Rights (1948) which, according to A. LL--J 

Humphrey (1970), "has now become part  o'f the customary law of nations . 

and i s ,  therefore,  now bindi,ng on a l l  s t a t e s ,  including Cangdal! (p.44).  \ 
'k 



Human Rights Terminology 

The terms " r ights ,  "discrimina- 

and require t ion",  a r c  key elements im 

c lar i f ica t ion  here. 

( a )  Rights , Liberties and ,Freedoms 

/ 

A definit ion of the term "human rights" can be broad in scope, 
i m .  

in order " to  throw a  mantle of respectabili ty around whatever private 

in te res t  i s  being espoused a t  the moment", or narrow, "focusing on what' '-'' 

might more accurately be called antidiscrimination legis lat ion" (Hunter, 

1979, p.78). Fairweather (1979), quoting from the Task Force on 

Canadian Unity, Coming to  Terms: -The Words of the Debate, c l a s s i f i e s  

human rights as " r ights ,  l i b e r t i e s  and freedoms [which] define the 

relationships between an individual or group and the s t a t e  and between 

individuals and group themselves" (p.309). ' -  ' 

There i s  an important distinction to  be made between " r ights ,  
. -- 

l i b e r t i e s  and freedoms". A " l iber ty" tends to  be very broad in nature, 

and enables a  person.to do anything which i s  - not specif ical ly  prohibited 

by law. The words "freedom" and "l iber ty" are  often used interchange- 

ably. The fundamental freedoms,' a; stated in .the Canadiah Bill of 
r 4 

i t s  (1960) include freedom of re'ligion and freedom of assembly. 
-1 

Conversely, a "r ight"  i s  more narrowly defined, and i s  something granted. 
. ' . /  

t o  a  person which requires positive action on the ?3 part of the government 

to  ensure i t .  The word "r ights"  i s  an umbrella which incorporates 



p o l i t i c a l  , l e g a l  and ega1 i ta rYan  r i g h t s .  The l a t t e r  ca tegory ,  t h a t  

generates most o f  t h e  work o f  human i -ncludes t h e  r i g h t  

t o  equal  i t y  o f  o p p o r t u n i t y  i n  on t h e  

b a s i s  o f  such c h a r a c t e r i s t i c s  as race,  r e l i g i o n ,  sex o r  m a r i t a l  s t a t u s .  

K a l l e n  (1982) s t a t e s  t h a t  " r i g h t s "  can a l s o  be c a t e g o r i z e d  as 

i n d i v i d u a l  o r  c o l l e c t i v e .  >claim 'of . i n d i v i d u a l  r i g h t s ,  " c l a iman ts  

seek r e c o g n i t i o n  and p r o t e c t i o n  of, t h e i r  r i g h t  t o  e q u a l i t y  of s o c i e t a l  

o p p o r t u n i t y  (access t o  p o l  i t i c a l  ; 'economic and s o c i a l  powe'r) and t h e i r  

r i g h t  t o  e q u a l i t y  a s '  persons b e f o r e  t h e  law" (p.76).  I n  c o l l e c t i v e  ' 

r i g h t s ,  she p o s i t s ,  " c l a iman ts  seek r e c o g n i t i o n -  and p r o t e c t i o n  o f  t h e i r  

c o l l e c t i v e  r i g h t s  t o  f r e e l y  express and e n j o y  t h e i r  d i s t i n c t i v e  

language, r e1  i g i o n ,  and c u l  t k r e ,  i n  community w i t h  t h e i r  e t h n i c  f e l l o w s "  
\ 

( ~ ' b i d j  It i s  t h e  c o n f l i c t  between th'ese two a r che t ypa l  r i g h t s  which 

permeates t h e  ~ a r g a r e t "  Ca ldwe l l  case, r a t h e r  than  a  c o n f l i c t  between t h e  
- 

i n d i v i d u a l  and t h e  s t a t e .  I n  t h i s  i ns tance ,  ~ a r g a r e t  Ca ldwe l l  c l q ims  t o  

have e q u a l i t y  of o p p o r t u n i t y  i n  employment, w i t h o u t  be ing  d i s c r i m e d  

a g a i n s t  because o f  h e r  r e l i g i o n  o r  t y r i t a l  s t a t u s .  A t  t h e  same t ime,  

S t u a r t  e t  a l .  c l a i m  t h e  r i g h t  t o  freedom o f  r e l i g i o n ,  w i t h o u t  i n t e r -  

' f e rence  by a  p r o v i n c i a l  government, as w e l l  as' denominat iona l  school  

r i g h t s ,  p rov i ded  by  t h e  
@ 

It 

f b )  D i s c r i m i n a t i o n  

I n  i t s  modern 

a misnomer and o f t e n  

BNA Ac t .  

- - - - 

. . - -. 

con tex t ,  t h e  t e rma"c t i s c r im ina te "  i s  something o f  
., 

1 eads ' t o  c o n h i  on . o;er i t s  t r u e  meaning . To 



A 

discriminate was c lass ica l ly  regarded as "cha rac te r i s t i c  o f a  cultivated 
I 

' in'tellect and as the hallmark of c ivi l ized soc ie t ies" ,  today the word 

ha,s undergone a *metahorphosis and has become "epithetical , suffused with 

derogatory innuenhl1 (Hunter, 1976, p.28). The Oxford Engl ish Diction- 
. _ 

ary defines the word "discrimination" as "the ac t  of discriminating; the 

perceiving, noting or making of a dis t inct ion or  difference between 

, things; a dis t inct ion (made with mind, or an act ion)" .  To 'discriminate 
4 r ,  

- against i s '  -"to make an adverse dis t inct ion with regard t o ;  t o  

distinguish unfavourably frgm others". Webster's New World Dictionary 
. . 

categori;es the term "discrimination" in three ways: - "neutral ,  ' 

laudatory, or adverse". I t  i s  the d r d  term which i s  the major concern. 

of Canadian human r ights  legis lat ion:  

an action or policy showing pa r t i a l i t y  or p r e j u d i d  

i n  treatment directed against -members of cer tain 
- - - - - - - - 

specified groups: 

In addition, the human rights. branches, are not primarily as concerned 
t 

with the motive of discrimination, b u t  r a the r  the i m p k t  o f . i t :  "And i.f 

the e f fec t  of an action i s  discriminatory, t ha t  action could be contrary 

to  human r ights  leg is la t ion ,  evena in the absence of discriminatory 

intent"  (Tarnopol sky, 1979, p.299-300). 
, 

The Quebec Charter of Huhan Rights and Freedom i s  unique ibn 

tha t  i t  is the only provincial code t h a t  seeks give h c l e a r .  

definit ion to  the word "discrimination": "Every person has a r ight  to  

- f u l l  and equal rec.c&ition and exercise of his human r ights  and 



freedoms, ' w i t h o u t  d i s t i n c t i o n ,  e x c l u s i o n  o r  prefe 'rence based on r a c e ,  
- 

-- - /= 

c o l o u r ,  sex, c i v i l  s t a t u s  .:. [ e t c ]  ... D i s c r i m i n a t i o n  ej ists-.wheGe sucb - 
.- - &. 

? e'ss 
a  d i s t i n c t i o n ,  exc lus ion ,  o r  p re fe rence  has t h e  e f f e c t  o f  & j l i f f in9;&+ - 

- = r  
. y  * . Ah- 

b a- 
-2 

i m p a i r i n g  such a  r i g h t "   bid, p.300). . Hunter (19763 ;. i 6  ~ 6 %  6ia;ifia- - 
.* 

t i o n  o f  t h e  s u b j e c t  concludes: . . * . -- - 
-* 

! 
=a -Z- 

g f V 

a 

E x t r a c t i n g  a  d e f i n i t i o n  o f  d i s c r i m i n a t i o n  f o r  t h e  . . --. . ,  . 

purpose o f  Canadian human r i g h t s  l e g i s l a t i o n  f r om - - i- 
s- 

 bard o f  I n q u i r y ]  deci i ion: ,  i t  would be t h i s :  2 - - -, 
d i s c r i m i  n a t i  on means t r e a t i n g  people d i f f e r e n t l y  

becayse o f  t h e i r  race, c o l o u r ,  sex, e t c .  as a  r e s u l t  

. o f  which t h e  compl a i n a n t  s u f f e r s  adverse conse- 
P' 

quences, o r  a  se r i ous  a f f r o n t  t o  d i g n i t y  . . . ('p.17). 

- 
-- -- - - 

One f i n a  
-- - - - -  - 

1  n o t e  on t h i s  t e rm  i s  t h a t  " d i s c r i m i n a t i o n "  per se i s  - 
- - 

n o t  & j e c t i o $ ~ b l e ,  - -- 

:..%A 

frowned- upon. For  

b u t  u n j u s t i f i a b l e  o r  unacceptable d i s c r i m i n a t i o n  is -  

t h e  most p a r t ,  Canadian c o u r t s  have avz ided  assess ing - - - .  % , ,r I ,- 

t h e  Subs tan t i ve  wo r th  o f  d i s c r i m i n a t o r y  p r o v i s i o n s .  Equal i tg !~- fo re  the," . - .  
9.. & 

law has been g?scr\bed a  s t r i c t  p;ocedural meaning as i n  t hC  Lava11 - 
L- .d4* - 

Bedarci cases. I n e q u a l i t y  i n  t h e  a d m i n i s t r a t i o n  o f  law has been deemed 
J" . 

b e d d  t h e  purv iew of t h e  c L u r t s ,  evidenced i n  Smythe. @ v e r t h d e s s ,  
- 

remarks have been made o b i t e r  drawing a  d i s t i n c t i o n  between _d i scz jm ina -  - - - - . r F  
-% ---I; "-i- 

>+--=-- 
t i o n  w i t h  a  b e n e f i c i a l  a im and t h a t  which has ' a  det-r~ment%- - e f f e c t :  - 

.gr -v - -9 - - c  
B l i s s  and Burnshine a r e  examples of t h i s .  The Cha r te r  o f  ~ i g h t s  %nd- Y .  

-?# F A 

Freedoms (1981) a1 so recogn izes  t h i s :  s e c t i o n  15(2)  a1 lows a f f i r m a t i v ;  r )  k L 
d- 

J- 

a c t i o n  programs which d i s w i m i n a t e  f o r  disadvantaged i n d i v i d u a l s  o r  - - -  ' 
0 

* 

groups. P r o v i n c i a l  human r i g h t s  s t a t u t e s  a l s o  p r o v i d e  f o r  d i s c r i m i n a -  



t i o n ,  f o r  a f f i r m a t i v e  a c t i o n  purposes, as ev idenced i n  s e c t i o n  l l ( 5 )  o f  

" tk Human R i g h t s  Code o f  B r i t i s h  Columbia. 

2 
@ 

The H i s t o r y  o f  Canadian Human R i g h t s  L e g i s l a t i o n  

Human r i g h t s  l e g i s l a t i o n  i n  Canada commenced i n i t i a l l y  w i t h  

t h e  f r e e i n g  o f  s l aves  i n  1793 when Upper Canada passed an Ac t ,  " t o  p r e - ,  

ven t  t h e  f u r t h e r  i n t r o d u c t i o n  o f  s l aves  and t o  l i m i t  t h e  t e rm  o f  En fo rced  

S e r v i t u d e  ..." ( I b i d ,  p .12) .  T h i s  l e g i s l a t i o n  was redundant  by 1833 

when t h e  E n g l i s h  Emanc ipa t ion  A c t  abo l i shed  s l a v e r y  i n  t h e  B r i t i s h  

c o l o n i e s  ( I b i d ) .  The G r i t i s h  N o r t h  ~ m e r i d a  Ac t  "was s i l e n t  about  human 

r i g h t s , "  except  f o r  the'preambl-e which s t a t e d  t h a t  Canada's c o n s t i t u t i o n  

was " s i m i l a r  i n  p r i n c i p l e  t o  t h a t  o f  t h e  Un i t ed  Kingdom," whose u n w r i t t e n  

c o n s t i t u t i o n  had i n  p a r t  a  l a r g e  element o f  common l aw  wh ich  ac ted  as a 

source o f  remedy f o r  r a c i a l  d i s c r i m i n a t i o n  i n  t h e  absence o f  s t a t u t e  law 

( I b i d ,  p .12) .  

There a r e  two b a s i c  models f o r  ensu r i ng  human. r igh ts .  0Fe i s  

t h e  Engl - ish,  Common Law approach which r e l i e s  on s p e c i f i c  s t a t u t e s  and . 

% . 
d e c i s i o n s  t o  p r o t e c t  t h e  i n d i v i d u a l  v i s - a - v i s  t h e  s t a t e .  The second i s  . - 
t h e  American, B i l l  o f  R igh t s  approach which i s  based on t h e  premise t h a t  

- i - i n  o r d e r  t o  p r o t e c t  i n d i v i d u a l s  f r om  t h e  power ' o f  t h e  s t a t e ,  i t  i s  neces- 

sa r y  t o  have a  conc re te  s ta tement  o f  t h e i r  r i g h t s .  U n f o r t u n a t e l y ,  t h e  

Canadian Common Law tended n o t  t o  be an arena whereby a  pe rson ' s  c l a ims  

o f  d i s c r i m i n a t i o n  were l i k e l y  t o .  be upheld .  Tarnopolsky c i t e s  t h e  cases 

o f  Fra.nk1 i n  vs.  Evans .(1924), Lowe's Theat res vs .  Reynolds ( l E l ) ,  and 

C h r i s t i e  vs.. York Co rpo ra t i on  (1940) as ev idence o f  t h i s  (p.293-294). 



A1 t h o u g h  there were a few provincial s ta tu tes  prohibiting 

racial  and .religious discrimination, enacted in the 19301s, i t  was not 

until  the l a t e  40 's  and 50 's  tha t  Canadian legis latures  undertook the 

responsibil i ty of passing legis lat ion aimed a t  prohibiting discrimina- 

t ion in many areas. Canadian courts "regarded racial  discrimination as 

neither immoral nor i l l e g a l " ,  and the trend t in judi'cial decisions 

favoured the advancement of commerce or "mercantile ~ r i v i l e ~ e  rather 

than a code of human rights" (Hunter, 1976, p.13). The la issez-faire  

approach towards commerce characterized the Canadian system in the early 

20th century. As a resu l t  of the pr ior i ty  given to  "mercantile 

privilege" and the Courts ' general unwill i  ngness to  champion human 

h r ights ,  i t  remained the responsibil i ty of provincial legis latures  t o  

move into t h i s  area. 

When compared t o  the United States ,  for  example, Canada did 

n o t  enjoy the benefits of an extrenched Bill of Ri'ghts until  1981, and 

"there i s  no t rad i t ion  

terms" (Man1 ey-Casimi r ,  

0l.k; "the preservation of 

of individual' freedom", 

. ' 

of ia terpret ing civi l  r ights  in constit&ional 

1981, p.86). In Canada, the emphasis has been 
. - 

social order", rather than on the "preservation 

as in the United Sta tes ,  and consequently, ."the 
6 

t rad i t ion  of c iv i l  r ights  in Canada i s  much weaker" ( Ib id ,  p.87). 

Canada's evolutionary pattern has been counter-revolutionary and compar- 

ed with Her neighbour, s t a t e s  Naegele, Canada i s  "a country of greater 

caution, reserve and res t ra in t"  (as  c i ted in Manley-Casimir, p.87). 3 
C 

The post Second World War period witnessed the development of 

. l eg is la t ion  aimed a t  dealing with these deficiencies in the Canadian 

legal system. Up until  t h i s  point, t h e h g l i s h ,  Comnon Law approach had 



been followed. Government grew generally during the War, with the . 
\ 

beginning of a welfare s t a t e ,  and greater governmental involvement in 

the l i f e  of the individial .  A t  the same time, an in t e res t  in an t i -  

di scriminatory legis lat ion developed during the War: "knowledge of 

r ac i s t  a t roc i t ie ;  committed under Nazi policies o f  genocide began to 

penetrate the Canadian consciousness forcing a t  l eas t  some8 Canadians t o  

re f lec t  on racism within the i r  own borders" (KaJlen, p.43). Governments 

in Canada delvgd cautiously into the area of human r ights  legis lat ion 

"as various pressure groups began t o  lobby fo r  anti-discrimination 

legis lat ion and fo r  more adequate means of implementation and enforce- 

ment of the laws" ( I b i d ) .  For example, the Jewish Labour Committee of 

Canada (JLC) was such a pressure group whose main objective,  s t a t e s  

Bruner (1979), was " to  eradicate rel igious,  r ac i a l ,  and ethnic d iscr i -  

mination from Canadian society" (p.237). 

The Ontario Racial Discrimination Act (1944) and the 

Saskatchewan Bill of Rights (1947) were among the f i r s t  pieces of legis-  

la t ioh aimed a t  protecting human r ights .  Since 1962 a l l  the Provinces. 

and the Terr i tor ies  have enacted anti-discrimination leg is la t ion ,  whilst 

"the Courts have generally demonstrated greater sens i t iv i ty  to  the 

pervasive and invidious consequences of racial . discrimination and, 
- 

obversely, the corresponding importapce of legis lat ion attempting to  

secure human rights" (Hunter, 1976, p.13). Examples of th i s  can be seen 

in the cases of John Murdock Lte vs. La   om mission des relat ions 

ouvrieres R. ex re1 uutland vs. McKay (1956) and Gooding vs. 

Edlow Corporation (1966). $I 

d 
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'! 
I n  a d d i t i o n  t o  suppo r t  f o r  p r o v i n c i a l  human r i g h t s  s t a t u t e s ,  

t h e r e  was a  growing demand f o r  some k i n d  o f  n a t i o n a l  s ta tement  r e g a r d i n g  

human r i g h t s . .  The Canadian B i l l  o f  R igh t s  (1960) was t h e  f i r s t  such 

s ta tement .  I t  was a  compromise c o n s t i t u t i o n a l l y  because i t  covers  . 
f e d e r a l  l e g i s l a t i o n  o n l y .  F u r t h e r  i t  d i d  n o t  have a  spea ia l  

c o n s t i t u t i o n  which i s  en t renched  and hence, more d i f f i c u l t  f o r  a  

subsequent government t o  a l t e r .  The new C h a r t e r > o f  R i g h t s  and Freedoms 

i s  ent renched i n  t h e  1981 C o n s t i t u t i o n  Ac t ,  and i s  more dogmatic about  

r i g h t s  and t h e i r  p r o t e c t i o n b ' t h a n  p rev i ous  d e c l a r a t i o n s .  L e g i s l a t i o n  

such as t h e  Canadian B i l l  o f  R i g h t s  and p r o v i n c i a l  human r i g h t s  l e g i s l a -  

t i o n  a r e  s t a t u t e s  which can be ove r r i dden  by a  s imp le  m a j o r i t y ,  w h i l 7  

t h e  Cha r te r  has been g i ven  c o n ~ t i t u ~ i o n a l  s ta tus .  and repea l  i s  made much 

more d i f f i c u l t .  The Cha r te r  demonstrates t h a t  Ca.nada i s  moving more 

unequivoca l  l y  toward t h e  B i 4 1  o f  R igh t s  approach. T h i s  l a t e s t  decl'ara-. 

t i o n  has t h e  suppor t  o f  t h e s f  1  , p r o v i n c i a l  and te'rri t o r i a l  govern- 

ments, and -aims t o  guaran mong others, .  fundamental  freedoms, 

democra t i c  r i g h t s  and e q u a l i t y  r i g h t s ,  t o  a l l  Canadians. I t  i s  a n t i c i -  

pa ted  t h a t  t h e  ent renched C h a r t e r  w i l l  have a  ma jo r  impact  on t h e  
i 
dynamic o f  Canadian l i f e  and promote human r i g h t s  p r i n c i p l e s ,  d e s p i t e  

t h e  r a t h e r  poor  r e c o r d  o f  t h e  Supreme Cour t  o f  Canada i n  d e a l i n g  w i t h  

t h e  Canadian B i l l  o f  R igh t s4 .  I n '  tp Caldwe l l  case, t h e  Cha r te r  may . 
/ 

have an e f f e c t  i n  t h a t  i t  impacts  on t h e  a t t i t u d e s  and e x p e c t a t i o n s  o f  

those  i n v o l v e d .  ( T h i s  p o i n t  i s  f u r t h e r  examined i n  chap te r  6 . )  

, . The Cha r te r ' and  s i m i l a r  d e c l a r a t i o n s  o f  r i g h t s  a r e  meaningless 
* .  

w i t h o u t  an o rgan i zed  system p r o v i d i n g  r e p d y ,  when these  , r i g h t s  a re  



@ v i o l a t e d .  Human r i g h t s  commissicns a r e  t h e  agenc ies design"ed t o  handle  , 

a l l e g a t i o n s  o f  d i s c r i m i n a t i o n .  . , 

h m a n  R igh t s  Commissions 

"Recogn i t i on  o f  r i g h t s  . i s  one t h i n g ;  a  niechanism o f  r ed ress  i s  

ano ther "  ( Fa i rwea the r ,  p.310). 

L e g i s l a t i o n  aimed a t  p r o h i b i t i n g  d i s c r i m i n a t i o n  was an 

impo r tan t  advancement, however, "a ma jo r  weakness" remained i n  t h a t  " t h e  

L. 

v i c t i m s  o f  d i s c r i m i n a t i - o n  were r e s p o n s i b l e  f o r  l o d g i n g  t h e  compla in t "  

(Ka l  l e n ,  p .44) .  As Tarnopolsky adds, l e g i s l a t i o n  s t i l l  con t i nued  " t o  

p l ace  t h e  whole emphasis o f  p romot in$  human r i g h t s  'upon the. i n d i v i d u a l  

who has s u f f e r e d  most, and who i s  t h e r e f o r e  i n  t h e  l e a s t  advantageous 

p o s i t i o n  t o  h e l p  h i m s e l f "  ( as  c i t e d  i n  Hunter ,  1976, p .14) .  

O n t a r i o  was t h e - f i r s t  P rov ince  t o  address t h i s  problem, when, \ 

i n  1962 i t  " c o n s o l i d a t e d  i t s  l e g i s l a t i o n "  f o rm ing  a  human r i g h t s  c,ode 

w i t h  t h e  O n t a r i o  Human R i g h t s  Commisssion as the.-  a d m i n i s t r a t o r  o f  i t  

(Ka l  l e n ,  p.44).  A1 1  Canadian p rov inces  e s t a b l i s h e d  t h e i r  own 

commissions by 1975 and i n  1977 a  f e d e r a l  commission was e s t a b l i s h e d  - - 
F 

- P 
-- 4 

under t h e  Canadian Human R i g h t s  Ac t  ( I b i d ) .  . The r a i s o n  d ' e t r e  o f  the' 

. Canadian Human R i g h t s  Commission was, acco rd i ng  t o  Fa i rwea the r  i t s  f i r s t  ' , 
. J 

C h i e f  Commissioner, t o  be t h a t  o f  " t h e  p r i n c i p a l  agency w i t h i n  f e d e r a l  .. 

j u r i s d i c t i o n  f o r  t h e  c r e a t i o n  b f  a  favourab le-Qimate f o r  e q u a l i t y  o f  

o p p o r t u n i t y ,  and as a  means o f  end ing a  wide v a r i e t y  o f  d i s c r i m i n a t o r y  

p r a c t i c e s "  (p.310).  He adds f u r t h e r  t h a t  an o b j e c t i v e  i s  " to  develop a  
2' 

n a t i o n a l  consciousness o f  t h e  n a t u r e  o f  d i  scriminat' ion and i t s  cos t s "  



(p.316).  P a r t  o f  t h e  Ac t  i n s t r u c t s  t h e  Commission t o  m a i n t a i n  c l o s e  

l i n k s  w i t h  t h e  p r o v i n c i a l  human r i g h t s  commissions " t o  f o s t e r  common 

p o l i c i e s  and p r a c t i c e s "  ( I b i d ,  p.313).  

Tarnopolsky i n  T978, w h i l e  a c t i n g  as a  p a r t - t i m e  commissioner 

o f  t h e  Canadian Human R igh t s  Commission, had f i r s t - h a n d  exper ience  I: o f  

t h e  a d m i n i s t r a t i o n  o f  t h e  o r g a n i z a t i o n .  He s t a t e s  t h a t  i n i t i a l l y ,  a  

comp la i n t  o f  d i s c r i m i n a t i o n  i s  subm i t t ed  whereupon t h e  agency i s  

f i rs t ly ,  i n v o l v e d  w i t h  i n v e s t i g a t i o n  and secondly ,  a t t emp ts  t o  e f f e c t  a  

se t t l emen t .  I f  t h i s  endeavour f a i l s  and t h e  comp la i n t  i s  s t i l l  

cons idered  v a l  i d ,  t h e  t h i r d  s t e p  i s  ' a  h e a r i n g ,  c a w e d - b y  a-Board o f  

I n q u i r y ,  which r ev i ews  t h e  case. Should t h e  comp la i n t  be uphe ld  i n t t h e  

comp la i nan t ' s  f a v o u r  t hen  t h e  f o q r t h  s tage,  enforcement takes  p l ace .  I f  

an a l l e g a t i o n  i s  cons idered  t o  b e *  j u s t i f i e d ,  ' t he  person con t raven ing  t h e  

human r i g h t s  l e g i s l a t i o n .  i s  o rhered  t o  compensate t h e  v i c t i m  o f  

d i s c r i m i n a t i o n .  T h i s  can be i n  th,e f o rm  o f  f i n a n c i a l  compensation, o r  

b y  t h e  p r o v i s i o n  o f  o p p o r t u n i t i e s  o r  r i g h t s , .  which have been den ied  t h e  

compla inant .  ( I n  t h e  Ca ldwe l l  case, b o t h  f i n a n c i a l  compensat ion and j o b  

r e i n s t a t e m e n t  have been sought.  ) 

A1 though v a r y i n g  s l i g h t l y  i n -  d e t a i l ,  a1 1 o f  t h e  p r o v i n c i a l  

commissions fo11ow a  s i m i l a r  procedure i n v o l v i n g  i n v e s t i g a t i o n ,  

a t tempted  se t t l emen t ,  a  Board o f  I n -qu i r y  rev iew,  and enforcement.  

shou ld  be no ted  t h a t  conce r t ed  e f f o r t s  a r e  made by ' t h e  Commissions 

use a  c o n c i l i a t o r y  model i n  t h e  e a r l y  s tages o f  a  d i s p u t e  as opposed 

-7 an adversary  system. Both s i des  meet w i t h  a med ia to r  who a t tempts  

r e s o l v e  t h e  m a t t e r  amicab ly  and t o  t h e  mutual  s a t i s f a c t i o n  o f  t h e  

concerned p a r t i e s .  The conc i  1  i a t o r y  process i s  " h i g h l y  f l e x i b l e " ,  



s t a t e s  Hill (1969), with the focus "rather  less  on the issue of L a l f  

g u i l t  than on the isst% of effectuating a sat isfactory settlem t "  

(p.392). b & 
% The Canadian Human Rights 'Comniission has jur isdict ion 'over .\ 
discriminatory, practices in the provision of goods, services or accom- 

modation and in epployrnent in the federal sphere. The objective of . the 
F 1, 

Federal   omm mission i s  n o t  simply to  uphold the r ights  of the complainant. a - 
--- +- ** 

As Hi'@-, former Director of the \ Ontario Human ~ i g h t s  

Cornmissio,n, explains: 

-- - - -- - -- 

, Modern day human r ights  leg is la t ion  i i  predicated on 

the *theory that  actions of prejudiced peopele and 
D 

t he i r  a t t i  tuies  can be changed and  influenced by the 
J 

process of f ree  education . . . .Human Rights on t h i s  < 
- c'ontinent i s a  sk i l l fu l  blend of edutational and # 

6 

legal techniques in the pursuit of social just ice  

  as cited in Tarnopol sky, 1979, p.297-298). 

The guiding principle of the Commissions, b o t h  federal :and provincial, 

i s  t o  use education t o  a s s i s t  people t o  reasses-s t h e i i  a t t i tudes  a'nd 

values. MacKay (1978) contends that  most Commissions are' reluctant to  

use "harsh penalties and public exposure'' except as a " l a s t  resort" 
a 
\ 

(p.753). I f  the educational approach f a i l s ,  then the agencies t ry  

persuasion or conci l ia t ion,  and f ina l ly ,  i f  necessary, enforcement: 

"the iron hand in the velvet glove" (Tarnopolsky, p.298). 

Canadian Human Rights legisldtion i s  a relat ively recent 

phenomenon and as such i t  i s  perhaps too soon to  ant ic ipate  i t s  'success 



i n  combat ing d i s c r i m i n a t i o n .  What i s  b e l i e v e d  by  some, however, i s  t h a t  

" i n  o r d e r  f o r  l e g i s l a t i o n  t o  be e f f e c t i v e  i n  p r a c t i c e ,  i t  must have 

t e e t h  i n  i t "  ( K a l l e n ,  p.48).  MacKay (1978) concurs w i t h  t h i s ,  s t a t i n g ,  

" t h e  law must escape t h e  i l l u s i o n  t h a t  d e c l a r a t i o n s  o f  r i g h t s  per s e  
I 

- 

s o l v e  problems. The r e a l  t e s t  qf a  r i g h t  i s  t h e  k i n d  o f  remedy p rov i ded  

upon v i o l a t i o n "  (p.751).  T h i s  i s  t h e  cha l l enge  wh ich  c o n f r o n t s  Canadian 

governments t h a t  seek t o  enac t  s t a t u t e s  which p r o c l a i m  human d i g n i t y  

ri and, i n  consequence, human r i g h t s .  That  t h e  Commissions a r e  a  necessary 

' . aspec t  o f  C a n d i a n  l i f e  i s  a  b e l i e f  shared by  many., As ~ u m p h r e y  s t a t e s :  

. . 

. . I can have no r i g h t s  un less  t h e r e  i s  some morL o r  

., l e s s  o rgan i zed  s o c i a l  machinery' f o r  p r o t e c t i n g  them - 
+ ... f o r  eve ry  r i g h t  t h a t  I have someone e l s e  - 

perhaps everybody e l s e  - must have a  co.rresponding 

d u t y  t o  r espec t  my r i g h t ;  and i f  i t  comes t o  a  show- 

= down, t h e r e  must be some organ ' i za t ion  i n  s o c i e t y  

w i t h  t h e  a u t h o r i t y  and power t o  en fo r ce  t h a t  du t y  

and hence p r o t e c t  my r i g h t .  Otherwise my r i g h t  i s  ' 
meaningless (p .48) .  

T h i s  d i s c u s s i o n  o f  Canadian human r i g h t s  l e g i s l a t i o n  p rov i des  
P i- 

a  u s e f u l  framework i n  whi:h t o  examine t h e  Human R i g h t s  Code o f  B r i t i s h  

Columbia wh ich  c o n t a i n s  s i m i l a r  p r i n c i p l e s .  



Human R i g h t s  L e g i s l a t i o n  i n  B r i t i s h  Columbia 

A Human R i g h t s  Ac t  was passed i n  ' B r i t i s h  Columbia i n  1969 b u t  

was n o t  v i g o r o u s l y  enforced.  I n  1973 t h e  Human R i g h t s  Code o f  B r i t i s h  
s 

Columbia was enac ted  and subsequent ly  p l ayed  a  g r e a t e r  ro1,e i n  t h e  
'> 

p romot ion  and p r o t e c t i o n  o f  human r i g h t s .  

T h e , p r o v j n c i a l  Commission i s  r e s p o n s i b l e  f o r :  

p romot ing  t h e  p r i n c y p l e s  o f  t h e  Human R i g h t s  Code; 

p romot ing  an unders tand ing  o f  and compl iance - w i t h  

t h e  code; devel  o m  and conduc t i  n g ~ e d u c a € i L o n i T  

programs designed t o  e l  i m i n a t e  - d i  s c r i m i n a t o r y  

p r a c t i c e s  [and] encourag ing and c o o r d i n a t i n g  - 

programs and a c t i v i t i e s  which promote human r i g h t s  

and fundamental  freedoms (1980 Annual Repor t ,  - p. 6 

The Commission f a l l s  under t h e  j u r i s d i c t i o n  o f  t h e  p r o v i n c i a l  M i n i s t r y  

o f  Labour, and t h e  c h i e f  e x e c u t i v e  o f  t h e  Code, t h e  D i r e c t o r ,  r e p o r t s  t o  

t h e  L e g i s l a t u r e  th rough  t h i s  m i n i s t r y .  The procedure f o l l o w e d  by t h e  

B.C.  ranch-is s i m i l a r  t o  t h a t  o f  o t h e r  p rov i nces ,  b u t  a  ma jo r  d i f f e r -  
* 

ence i s  t h a t  t h e  D i r e c t o r  has t o  r e p o r t  a l l  cases t o  t h e  M i n i s t e r  o f  

Labour, whed a  s e t t l e m e n t  has n o t  been e f f e c t e d .  Independent human 

r i g h t s  commissions e x i s t  i n  some p rov i nces ,  which a l one  make a  d e c i s i o n  

as t o  whether  a  Board o f  I n q u i r y  i s  r e q u i r e d  f o r  an u n s e t t l e d  d i s p u t e .  

S ince  September, 1980, t h e  . . Commission has been i n t e g r a t e d  w i t h  
- *. 

>. -. 
t h e  Human R i g h t s  Branch and i s  now known c o l l e c t i v e l y  as t h e  Human 

R i g h t s    ranch o f  B r i t i s h  Columbia ( I b i d ) .  There i s  a d i s t i n c t i o n  



between t h e  f u n c t i o n s  o f  t h e  two agencies:  t h e  Commission i s  concerned 
b C 

w i t h  p romot ing  human r i g h t s  and t h e  d i g n i t y  - o f  t h e  i n d i v i d u a l  ;' whi 1 s t  

t h e  Branch i s  r e s p o n s i b l e  f ~ r  enforcement o f . t h e  Code. Us ing  a  v a r i e t y  

o f  techniques,  f o r  example, forums, committees, pub1 i c a t j o n s  and media 

p r o j e c t s ,  s p e c i f i c  i s sues  have been aadressed by t h e  Commission, namely, - 

"mandatory r e t i r e m e n t ,  t h e  r i g h t s  o f  t h e  d i sab led ,  and r a c i s m "  

( I b i d ,  p . 7 ) .  As t h e  needs o f  socYety change .so must l e g i s l a t i o n ,  and i t  

i s  w i t h  t h i s  ) foremost i n  mind t h a t a  t h e  Commission has proposed changes - 

i n  t h e  Code, wh ich  seek t o  ex tend  p r o t e c t i o n  t o  such groups as t h e  

d i s a b l e d  and " r a c i a l  m i n o r i t i e s  t h rea tened  by ha te  propaganda" ( I b i d )  . 
Con t raven t i on  o f  t h e  Code i s ,  acco rd i ng  t o  s e c t i o n  24, a  

summary offence. A summary o f f e n c e ,  as opposed t o  an i n d i c t a b l e  

o f f e n c e ,  i s  c h a r a c t e r i z e d  as an o f f e n c e  i n  which t h e  case i s  conducted 

by a  m a g i s t r a t e  w i t h o u t  a  jury'. Fu r t he r ,  " t h e  c l a s s i f i c a t i o n  o f  
J 

of fences  as i n d i c t a b l e  and summary b r o a d l y  r e f l e c t s  a  d i s t i n c t i o n  

between se r i ous  and minor  c r imes"  (Smi th  and Hogan, 1973, p .26) .  The 

m a j o r i t y  of cases i n v o l v i n g  human r i g h t s  v i o l a t i o n s ,  however, t end  t o  

i n v o l v e  c i v i  1  r a t h e r  than  c r i m i n a l  proceedings,  and u s u a l l y  o r i g i n a t e *  

' w i t h i n  t h e  c l a s s i f i c a t i o n  o f  s e c t i o n  15 o f  t h e  Code, " a l l e g a t i o n s "  4 

(B lack ,  1978, p.206).  Hence, i f  S t u a r t  e t  a l .  a r e  f i n a l l y  h e l d  t o  have 
\ 

cont ravened t h e  Code, t h e y  w i l l  n o t  be g u i l t y  o f  a  c r i m i n a l  o r  

i n d i c t a b l e  o f f ence ,  b u t  r a t h e r  a  summary o f fence .  * 

\- 

Professo r  W i l l i a m  B lack ,  l aw p r o f e s s o r  a t  t h e  U n i v e r s i t y  s f  

B r i t i s h  Columbia, 

and i t s  p romot ion  

t h e  i n v e s t i g a t i o n  

has e x t e n s i v e l y  researched t h e  B.C. Human R i g h t s  Code 

by t h e  p r o v i n c i a l  commission. He s t a t e s  t h a t  d u r i n g  
\ 

'I 

and s e t t l e m e n t  o f  a  c l a i m  " g r e a t  emphasis i s  p l aced  on 
'1 
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~ o n c i l i ~ a t i o n  and vo lun&ry  s e t t l e m e n t  o n  t h e  assumption t h a t  such a  

r e s o l u t i o n  i s  more 1 i k e l y  t han  1  i t i g a t i o n  t o  e l  i m i n a t e  d i  s c r i m i n a t o r y  

a t t i t u d e s "  (p.206).  I f  an amiab le  sect lernent cannot  be reached, t h e  

D i r e c t o r  has t o  r e p o r t  t h e  m a t t e r  t o  t h e  M i n i s t e r  o f  Labour who uses 

d i s c r e t i o n  t o  a p p o i n t  a  Board o f  I n q u i r y  t o  a d j u d i c a t e .  t h e  case. Such 

Boards no rma l l y  c o n s i s t  o f  " f r om  one t o  f i v e  persons; t h e  chairman o f  
5 

t h e  Board i s  i n v a r i a b l y  a  member of t h e  b a r "  ( I b i d ,  ~ ~ 2 0 7 ) .  A t  t h e  

/ 
/' 

Board of  I n q u i r y ,  a l l  p a r t i e s  i n v o l v e d  i n d a  d i s p u t e  have t h e  o p p o r t u n i t y  . 

t o  r e t a i n  l e g a l  counsel  , and t o  c a l l  ' w i t n e s s e s  .for' c ross -examina t ion .  

T h i s  i s  t h e  procedure which was f o l l owed  i n  t h e  Ca ldwe l l  case. Compen- 
/ 

s a t i o n  f o r  d i s c r i m i n a t i o n  takes  t h e  fo rm o f  a / f i n a n c i a l  s e t t l e m e n t  o r  
/ 

( o t h e r  such remedies as mandatory ord'ers >~o'make a v a i l a b l e  t o  t h e  person 
- 

i 
/ 

d i s c r i m i n a t e d  a g a i n s t  such r i g h t s ,  o p p O r t u n i t i e s ,  o r  p r i v i l e g e s ,  as i n  

t h e  o p i n i o n  o f  t h e  Board, he war den iedJ(s .17 i2 ) ) .  I f  e i t h e r  p a r t y  i s  

d i s s a t i s f i e d  w i t h  t h e  Boa rd ' s  d e c i s i o n ,  then  appeal can be sought under 

s e c t i o n  18 of  t h e  Code. I n  t h e  Ca ldwe l l  d i spu te ;  b o t h  p a r t i e s  have 

i exe rc i sed  t h i s  p r e r o g a t i v e .  

The B.C. Human R i g h t s  Code con ta i ns  s e c t i o n s  c o v e r i n g  most 

areas o f  commercial a c t i v i t y ,  b u t  i t  o n l y  p e r t a i n s  t o  those  areas w i t h i n  

p r o v i n c i a l  j u r i s d i c t i o n .  Both p r o v i k i a l  and f e d e r a l  governments a re  

concerned w i t h  human r i g h t s ,  and as t h e r e  i s  o f t e n  o v e r l a p  between 

j u r i s d i c t i o n s ,  problems can enierge rega rd i ng  t h e  d i s t r i b u t i o n  of power 

between l e g i s l a t u r e s .  Tarnopol  sky (1978) e x p l a i n s  t h a t  ques t i ons  a r i s e  

as t o  who has t h e  p&er o r  r e s p o n s i b i l i t y  t o  " c o n f e r  t h e  ' r i g h t s '  o r  

d e l i m i t  t h e  ' f reedomS1"  ( p j 2 9 ) .  Genera l l y ,  l e g a l  and p o l  i t i c a l  r i g h t s  
= 

P 
t end  t o  be o f  f e d e r a l  concern,  w h i l s t  e g a l i t a r i a n *  and economic r i g h t s  

- 



tend t o  f a l l  under provincial jurisdiction5. I n  the Caldwell case, the 

school claimed that  the application of the B . C .  Code in the dispute i s  

invalid in tha t  i t  purports to  apply to  freedom of rel igion,  which i s  

ndrrnally regarded as a federal concern (chapters 4 a n d  5 fur ther  analyze 
4 

t h i s  disagreement over leg is la t ive  jur isdict ion,  which forms a legal 

argument in thd@ase). 
*_  

The sections %f+-$%e Code involved in the Caldwell case ,are 

those relat ing to  employmeht and  pr ivate  ' organizations whilst other 

sections cover such areas as service industries and accommodation. The 

Code i s  founded on "the principle tha t  equality of opportunity i s  a 

right o f  ail1 Brit ish 'Columbians" (1980 Report, p. 17).  S t a t i s t i c s  give 
\ 

an indicit ion of the scope of the organization: during 1980, the Branch 
3- 
, r e ~ e i v e d  over 7,000 inquiries (1bi3) .  Equality of opportunity i s  . 
/ - 

d .  

_ afforded "regardless .of sex, r a c e ,  colour, re l igion,  place of or igin,  
-F4" 

. > . *  
'?marit& status  or other g w u p  ~ ~ h a r a d e r i s t i c s "  ( I b i d ) .  Figures 2 and 3 

demonstrate t h i s  c lass i f ica t ion  > indicating the number and nature of 

complaints deal t  with since the Branch opened. 

During i t s  short  history the B . C .  Human Rights Code has deal t  

with complaints of a differ ing nature. Many issues have ye t  to  be 

decided as not a l l  sections of the Act have been allegedly violated and 

" consequently, investigated by the Branch. The Caldwell case i s  

precedent-setting in that  i t  i s  the f i r s t  dispute involving sections 8 

and 22 of the Code. Cases which demonstrate the variety of concerns 
- =-- 

deal t  with by the Branch are:  F o s t e r * ~ ~ .  B . C .  Forest Products ~ t 6 : ~  

(1979) which involved a1 leged unreasonabTe occupation qua1 i f ica t ions  , 



. , 

Figure  2: 

. '--, Human Rights c&mplaints 7-1 = Section 8 (Employment) 

b y  Year  Opened knd Sect ion ' 1  ='Section 3 (Pub l i c  Service)  

'- -_ I-1 = Section 5 (Tenancy) 

%Number o f  ' = Sect ion 7 (Employment Advert) - = O t h e r M  Complaints ' ' 

* 1975 L 1976 f igures  include.complaints opened i n  previous years and ~ a r r i e d  over.  
* Other includes sect ions 2 ,  4 ,  6,, 9, 10 (Discriminatory Pub1 i c a t i o n ,  Purchase of  r rnper ty ,  

Wages, Occupational Associations,, Reta l  i a t i o n ) .  

Note : From t h e  Human Rights Comnission o f  B r i t i s h  Columbia, 1980 Annual - 
Report ,  p. 24 .  

COLOURED PICTURES 
T - . - -  ~ 



F i g u r e  3 :  

Human Rights Compkaints 
by Year  Opened and N a t u r e  

Number of 
Complaints 

I = Sex * - = Race * 
(7 = Without Reasonable Cause 
1- = Other ***f 
1-1 = Age 

Race includes co lour ,  p l a c e  o f  o r i g i n ,  ancestry.  
Sex ink ludes  "sex and m a r i t a l  s ta tus" ,  
i 975  f i g u r e s  inc lude  complaints opened i n  prev ious  years and c a r r i e d  over .  
Other inc ludes  m a r i t a l  s ta tus ,  re l igi .on,  p o l i t i c a l  b e l i e f ,  c r i m i n a l  conv ic t ion ,  

, . r e t a l i a t i o n .  

Note: From t h e  ~ u m a i  R ights  CLomission o f  B r i t i s h  Columbia, 1980 Annual 
Report ,  p .  23. 



r e s t r i c t ing  women's access @bequa1 oppo~tun-i ty in employment; and Gay 

Alliance Towards Equality vs. the ~ancouver Sun (1976) in which a news- 

paper refused to  publish a c lass i f ied  advertisement aimed a t  promoting a 

homosexual magazine. I t  i s  through such l i t i ga t ion  tha t  the B . C .  Human . 
1 6 -- 

Rights Branch, and i t s  counterparts in other provinces, are  able to  

assess the appl icabi l i ty  and effectiveness of human r ights  legis lat ion.  

+ . 6 

This 'historical perspective of human r ights  leg is la t ion  and 

independent school development in Canada, f5rovi des p n  understanding of 
i 

- 
the basis of legal arguments in the Caldwell case: The main issues 

B 

examined pertqih to :  consti tutional sanct i ty  f o r  denominational 
I" L 

schoo'ls; independent school autonomy; the conf 1 i  c t  between individual 

I and collective'  r ights ;  and the expectation of redress through human 

r ights  legis lat ion.  The forthcoming chapter amp1 i f i e s  t h i s  discussion 

by documenting the context of the Tssue and the profi les  of both part ies  

in the dispute. 
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NOTES 

Bri t ish North America Act, section 93(1 ) ,  3Q Victoria, chapter 3. 

For a detailed history of the province, see Ormsby, M Y ' A . ,  British 
Col umbia: A Hi story (Vancouver: MacMi 1 lan Company, .1978)> 
fur ther  information on education within the province, see 
MacLaurin, D .  L., The History of Education in the crown Colonies of 
Vancouver Island and Brit ish Columbia and 'in the Province of ' 

British Columbia (un~ub l  ished doctoral thes is ,  University of , , 
Washington, 1936). 

3-See also Presthus, R. Evolution and  Canadian Pol i t ical  Culture: 
The Pol i t ics  of Accommodation. In Preston, R. (Ed.  ) , Perspectives 
on Revolution a n d  Evolution. (Durham, N .  C . :  Dale University 
Press, 1979). 

Professor Tarno~ol sky has. wri t ten extensively on t h i s  theme. See 
Tarnopolsky, w.' S.  ,- The Canadian Bill o f  Rights ( 2 n d  ed i t ion) .  
(Toronto: The MacMi 11 an Company of Canada L t d .  , 1978). 

For more information on t h i s  point see Tarnopolsky, W. S.  
Legislative Jurisdict ion With Respect to  Anti-Discrimination (Human - 
Rights) Legislation in Canada. Ottawa Law Review, 1980, Vol. 1 2 ,  
p.1-47. 



Chapter 3 -.Context of the Issue 

An examination of the background of the two main part ies  ( 

. - 

involved in th is  dispute,  Margaret Caldwell, and the St.Thomas Aquinas 

Catholic High School, provides a useful context f o r  comprehending the 

events which culminated in th i s  case, and the issues emanating from i t .  

Margaret Caldwell - A Profile* 

Born in England in 1946, Margaret Rose Caldwell (nee Harris) was 
t 

exposed to  a Catholic upbringing from the outset.  Her baptism into the 

Catholic Church took place in Birmingham, and when her family l a t e r  moved 

t o  Dundee, Scotland, she wasqWeducated in Cathol i c  school s :  St.Maryt s 

Primary and Lawside Academy. Whilst growing up, Margaret attended church 

regularly in Dundee: St.Josephls;  St.Fergusl;  and Our Lady of Good 

Counsel. Having decided t o  enter  the teaching profession, she studied 

Commerce a t  Dundee College of Technology from 1965-68 and upon graduation 

undertook a one year teaching course a t  th& Dundee College of Education. 

The nearest Cathol i c  Teachers' Training Col lege, Craig1 ockart Col lege of 

Education in Edinburgh, did not of fer  a Commerce course, therefore 

Margaret Caldwell obtained special permission from the Bishop of Dunkeld, 

t o  t r a in  a t  the non-Catholic, Dundee College of Education. :In order t o  be 

e l ig ib le  $0 teach l a t e r  in Catholic schools, night classes in Catholicism, 

once a week, were a prerequisite fo r  teachers in t h i s  position. When 

* Information f o r  t h i s  profiTe was provided, and checked by Margaret 
Cal dwell (See Appendix A ) .  



Margare t  k 6 f ' t . w - i  t h  he r  t each ing  c e r t i f i c a t e  i n  1969, she was, i n  
?c- - 1 

consequence, - qlual i f i e d  t o  i n s t r u c t  i n  b o t h  Catho l  i c  and non-Cathol  i c  

s choo l~+= - ' ~Hab+~g  had an u p b r i n g i n g  steeped i n  Ca tho l i c i sm ,  however, i t  was 

n o t  s u r p r i s i n g  t h a t  she shou ld  - o p t  t o  teach  i n  a  C a t h o l i c  schoo l .  Between 

1969 - 1973, hhe was employed i n  S t .  John ' s  Catho l  i c  Secondary school ,  a  
I 

1. 

p u b l i c  school  opera ted  by t h e  Dundee Educa t iona l  A u t h o r i t y ,  where she 
Z 

t a u g h t  Commercial s u b j e c t s  and h a l f  an hour  o f  r e l i g i o u s  i n s t r u c t i o n  

d a i l y .  \ 

Margaret  C a l d w e l l ' s  d e c i s i o n  t o  emig ra te  t o  Canada i n  August, 
< ->"' - 

1973, was based p a r t l y  on t h e  f a c t  she had r e l a t i v e s  l i v i n g  i n  Vancouver. 

S t i l l  i n t e n t  on c o n t i n u i n g  a  t each ing  career ,  she i n i t i a l l y  sought employ- * 
ment as a  s u b s t i t u t e '  teacher  f o r  t h e  Burnaby School Board o f  B r i t i s h  

-Columbia. She had a p p l i e d  f o r  and rece i ved  a  - B r i t i s h  Columbia Teaching 

C e r t i f i c a t e .  Pursu ing  an adver t i sement  f o r  .a p o s i t i o n  as a  Commerce 

t eache r ,  Mrs.  aidw well i n te ' r v iewed f o r  t h e  p o s t  a t  St2Thomas Aquinas 

. C a t h o l i c  H igh  School i n  September, 1973. The p o s i t i o n  was d f f e r e d  t o  h e r  

by  t h e  G r i n c i p a l  a t  t h e  t ime,  S i s t e r  J e s s i e  G i l l i s .  Accord ing  t o  Margaret  

Ca ldwe l l ,  t h e  appoin tment  was secured on t h e  b a s i s  o f  h e r  p r o f e s s i o n a l  

q u a l i f i c a t i o n s ,  and h e r  r e l i g i o u s  background was n o t  a ma jo r  f a c t o r  i n  t h e  

i n t e r v i e w .  \ 

I t  i s  perhaps w o r t h  n o t i n g  a t  t h i s  j u n c t u r e ,  t h a t  today,  p ros -  

p e c t i v e  teachers  seek ing  employment i n  Catho l  i c  school  s  i n  Vancouver, a re  

screened b y  t h e  C a t h o l i c  School Board, and have t o  p r o v i d e  a l e t t e r  f r om  

t h e i r  p a r i s h  p r i e s t ,  a t t e s t i n g  t o  t h e i r  adherence 

t i m e  o f  Margare t  C a l d w e l l ' s  i n i t i a l  appoin tment ,  

t o  t h e  F a i t h .  A t  t h e  
& 

t h i s  procedure was n o t  
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f o l l o w e d :  i n d i v i d u a l  p r i n c i p a l s  i n t e r v i e w e d  t h e i r  own s t a f f ,  and a  l e t t e r  

v e r i f y i n g  a  c a n d i d a t e ' s  r e l i g i o s i t y  was n o t  manda to~y .  

Fo r  t h e  f i v e  yea rs  1973 - 1978, Margare t  Ca lawe l l  t a u g h t  C o h e r c e  

a t  St.Thollbs Aquinas. She was r e q u i r e d  t o  teach  Typing,  Shorthand, Book- 

keeping, O f f i c e  P r a c t i c e  and occas iona l  l y  , ~ e n e r a l  Mathematics,  grades 9  
# 

th rough  12. Throughout t h i s  t i n e  she was t h e  o n l y  t eache r  i n  t h e  Commerce 
k '4 

Department, aod h e r  t each ing  a b i l i t y  vjas deemed t o  be o f  a  h i g h  s tandard  

(Board ~f I n q u i r y ,  & x h i b i t  6 ) .  W h i l s t  n o t  s p e c i f i c a l l y  t e a c h i n g  " C h r i s t i a n  

D o c t r i n e " ,  she p a r t i c i p a t e d  i n  morn ing p raye r  w i t h  her.homeroom, as w e l l  

r as i n  Mass. She was expected t o  suppor t  t h e  school  ph i losophy ,  as were 

a l l  members o f  t h e  f a c u l t y .  
- 

- 
I n  1976, Char les I a n  S t u a r t  was appo in ted  p r i n c i p a l  o f  St.Thomas 

~ ~ u i ~ a s .  M r .  S t u a r t  had worked i n  t h e  school' as a  S o c i a l  s t u d i e s  teacher  ' 

and as V i c e - p r i n c i p a l .  t h i s  t ime ,  a  system of  i n t e r v i e w i n g  a l lnmembers 
d'. % 

- o f  s t a f f  r e g a r d i n g  t h e i r  performance i n  t h e  schopl  had been ' i n s t i t u t e d .  

, Margare t  C a l d w e l l ' s *  i n t e r v i e w  t ook  p l ace  on March 14 th ,  1978 w i t h  
I 

M r .  S t u a r t .  The purpose o f  such meet ings was t d  . rev iew each t e a c h e r ' s  
I 

performance and t o  i n d i c a t e  whether  h i s / h e r  yea r14  c o n t r a c t  would be r e -  
a , 

newed. Margaret  Ca ldwe l l  had s igned  annual c o n t r a c t s  th roughou t  h e r  t ime  

a t  t h e  schoo l ,  and he r  f i f t h  one was dated September 6 t h ,  1977, . ( I b i d ,  

E x h i b i t  5 ) .  A l though  hav ing  changed i n  f o r i a t  d u r i n g  t h e  197O"s, t h e  
I 

a 

c o n t r a c t  c l e a r l y  s p e c i f i e s  t h e  p ro fess ion 'a l  and r e 1  i g i o u s  requi rements  o f  

teachers  i n  a  C a t h o l i c  school ,  i n  a d d i t j o n  t o  a  p a v t i c u l a r  c lause ,  s t a t i n g  

t h a t  a  teacher  n o t  r e c e i v i n g  a c o n t r a c t  renewal would  be a t  l e a s t  

t h i r t y  days n d t i c e  o f  t h e  f a c t ,  . p r i o r  f o ' ~ u n e  3 0 t h  o f  t h a t  academic yea r .  



During Margaret Caldwell ' s  inter* with Mr. Stuart ,  he indi- 

cated tha t  her contract would not.  be renewed fo r  the school year 1978 - 

1979, because on 'December 30th, 1477, she h a d  married a divorced member of 

the Methodist Church, in a c iv i l  ceremony a t  the Dis t r ic t  Registrar of New 

Westminster, Brit ish Columbia. According to  the doctrine of the Catholic . 
Church, members of the Faith "must n o t  marry a divorced person because in 

the eyes of the Catholic Church a divorced person i s  s t i l l  married" 

(Board of Inquiry, "Stated Case", 1979, s . s .2 ) .  Margaret Caldwell ' s  

marriage i s  therefore considered by the Catholic Church to  be bigamous, 

since the Church does not recognize divorce. She informally mentioned to  

a senior member of s t a f f  the circumstances of her intended marriage in the 

Fall of 1977, b u t  disagreement ex is t s  here between Mrs. Caldwell and the 

school. A t  issue i s  the fac t  that :  

I 
Jhough she informed her colleagues in the School 

(including the Principal,  Mr. Stuart)  of her forth- 

coming marriage, she did no t  inform them either '  that  

her husband was divorced or that  the marriage ceremony 

would be a c iv i l  one ( Ib id ,  S . S .  11). B 

->.. 

Upon learning the circumstances surrounding Mrs. Caldwell's mar- 

ri$ge early in 1978, Mr. Stuart  sought adv-ice from Mr. Alexander ~ i e s c h ,  

t h e  Superintendent of Cathol i c  School s for  the Vancouver Archdiocese. I t  

was decided tha t  " i f  Mr. S tua r t ' s  understanding of the f ac t s  were correct ,  

Mrs. taldwell coula not remain a teacher in St.Thomas Aquinas" 
B 

\ 

( Ib id ,  s .s .14).  The interview with Mrs. Caldwell confirmed the Principal ' s  



i n f o r m a t i o n  on t h e  m a t t e r  and l e d  u l t i m a t e l y  t o  t h e  non-renewal o f  he r  

c o n t r a c t  f o r  t h e  academic y e a r  1978 - 1979. She complained o f  t h e  u n f a i r -  

ness o f  t h e  d e c i s i o g  a t  t h e  t ime,  b u t  s t i l l  r e c e i v e d  n o t i f i c a t i o n  o f  t h e  

i n t e n t i o n  n o t  t o  renew h e r  c o n t r a c t ,  dated . A p r i l  28 th ,  1978, and she 

remained i n  h e r  p o s i t i o n  u n t i l  t h e  end o f  t h e  school  y e a r  (Board o f  

. . ~-~ 

I n q u i r y ,  E x h i b i t  9). 

No new teacher  was employed t h e r e a f t e r  by  St.Thomas Aquinas t o  

fill t h e  p o s i t i o n  vaca ted  by Mrs. Ca ldwe l l ,  and he r  c l asses  were absorbed 

by  e x i s t f n g  s t a f f  o f  t h e  school .  When she l e f t  t h e  s c h o o l ' s  employ on 

June 30 th ,  1978, ;he had re fe rences  f rom M r .  S t u a r t  s t a t i n g  t h a t  she 

"hand led  t h e  e n t i r e  Commercial programme o f  t h e  school  w i t h  excep t i ona l  

competence and r e s ~ p o n s i b i l i t y " ,  and from S i s t e r  G i l l i s  who concluded: "I 3 

do n o t  h e s i t a t e  t o  recommend h e r  as a ' v e r y  f i n e  Commerce t eache r " .  ( I b i d ,  

E x h i b i t s  7 and 8 . )  

I t  was suggested t o  Mrs. Ca ldwe l l ,  d u r i n g  h e r  i n t e r v i e w  w i t h  

M r .  S t u a r t ,  t h a t  she seek counsel  w i t h  Fa ther  Brown t o  determine whether  
7 

t h e r e  was a  way o f  r e c t i f y i n g  h e r  mar r iage  i n  t h e  eyes o f  t h e  Church. I n  

a d d i t i o n  t o  ' b reak ing  i m p o r t a n t  Church, laws, h e r  s t a n d i n g  i n  t h e  C a t h o l i c  
I 

comrhni ty  had d im in i shed  as a  r e s u l t  o f  t h e  mar r iage .  Du r i ng  a  mee t i ng  

between Mrs. Ca ldwe l l  and Fa the r  Brown, which t ook  p l a c e  a f t e r  she l a i d  'a 
P 

comp la i n t  b e f o r e  t h e  Human R igh t s  Branch o f  B r i t i s h  Columbia, t h e  q u e s t i o n  

o f  ma r r i age  annulment was ment ioned, a l though  i t  was made c l e a r  t h a t  t h e  
1 i 

procedure c o u l d  t a k e  seve ra l  years .  T h i s  approach d i d  n o t  l e a d  t o  a  \ 
s a t i s f a c t o r y  conc lus i on  by improv ing  Mrs. C a l d w e l l ' s  s t and ing  i n  t h e  .\ - 

C a t h o l i c  Community: "she r e a l i z e d  t h a t  i t s  focus  would be F l r .  C a l d w e l l ' s  



- f i r s t  mar r iage .  She d i d  n o t  w i sh  t o  i n v o l v e  h im  i n  a  prob lem which was 

c r e a t e d  by  h e r  r e1  i g i o n "  ( " S t a t e d  Case", s. s. 17).  

.. Wi th  t h e  knowledge t h a t  he r  c o n t r a c t  would  n o t  be renewed f o r  

1978-79; Mrs. Ca ldwe l l  sought counsel  f r om  t h e  Human R i g h t s  Branch i n  

Vancouvkr, B r i t i s h  Columbia. Ms. Hanne Jensen was t h e  i n v e s t i g a t i n g  
i, 1 

\..,J 

o f f i c e r  i n v o l v e d  w i t h  r e c e i v i n g  t h e  comp la in t .  As a  r e s u l t  o f  t h e  consu l -  

t a t i o n ,  Mrs. Ca ldwe l l  a l l e g e d  t h a t  she had been d i s c r i m i n a t e d  a g a i n s t ,  by 

M r .  StuarE, St.Thomas A q b s  H igh  School and. t h e  Catho l  i c  Pub1 i c  School 

Board of t h e  Archdiocese o f  Vancouver, on t h r e e  separa te  grounds: 

r e l i g i o n ,  m a r i t a l  s t a t u s  and " w i t h o u t  reasonable  cause" (Board o f  I n q u i r y ,  

E x h i b i t s  1 and 2 ) .  T h i s  l e d  e v e n t u a l l y  t o  t h r e e  j u d i c i a l  hear ings  t i  

determine t h e  v a l i d i t y  o f  t h e  comp la in t .  ( F i g u r e  4 summarizes t h e  

c h r o n o l o g i c a l  even ts  i n  t h e  d i s p u t e .  ) 7 

. - Be fo re  examin ing these  hear ings  and t h e  d e c i s i o n s  f l o w i n g  f r om 

each, i t  i s  necessary  t o  exam ine - i n  more d e t a i l  t h e  c h a r a c t e r  o f  t h e  e n v i -  

ronment i n  which Margare t  Ca ldwe l l  t augh t .  I n  p a r t i c u l a r ,  t 6 e  a n a l y s i s  

p resen ted  here  r e f l e c t s  t h e  v i e w p o i n t  o f  t h e  C a t h o l i c  Church,-as s e t  down 

i n  r e > i g i o u s  p u b l i c a t i o n s  and l e g a l  documents, and d e t a i l s  t h e  Church 's  

i n s t i t u t i o n a l  expec ta t i ons  - f o r  C a t h o l i c  educa t i on  th rough  t h e  medium o'f a  

" C a t h o l i c  schoo l " .  



Aug. , 1973: 

\ O c t . ,  1973: 

S e p . ,  6 ,  1977: 

Dec., 3 0 ,  1977: 

Feb. ,  1978: 
- - 

Mar., 1 4 ,  1978: 

Mar. , 23,  1978: 

F igure  4: Caldwell  Case Chronology 

Margare t  Caldwell  (nee  H a r r i s )  emigra ted  t o  Canada. 

Began working a t  St.Thomas Aquinas High School ,  a s  
Commerce ~ d a c h e r .  

L a s t  annual  c o n t r a c t  g iven t o  Margaret  Caldwell  by '  
t h e  s c h o o l .  . 4 

Marr iage  t o  Ronald Caldwel l .  

I a n  S t u a r t ,  p r i n c i p a l  o f  St.Thomas Aquinas ,  l e a r n s  
c i r c u m s t a n c e s .  o f  t h e  mar r iage .  

Margare t  Caldwell  i n t e r v i e w e d  by t h e  school  p r i n c i p a l  
and informed h e r  c o n t r a c t  would n o t  be renewed f o r  

* t h e  fo r thcoming  academic y e a r ,  1978-79. 

' Margaret  Caldwe11 r e c e i v e d  two professions! t e s t i -  
monia l s  from t h e  school .  

Apr . ,  27,  1978: Complaint  f i l e d ,  by Margaret  Caldwell  , w i t h  t h e  B . C .  
Human R i g h t s  ,Branch a1 l e g i n g  d i s c r i m i n a t i o n  on t h r e e  . -_ c o u n t s :  m a r i t a l  s t a t u s ,  re1  i g i o n  and w i t h o u t  

a s o n a b l e  c a u s e .  

W i t t e n  n o t i f i c a t i o n  o f  c o n t r a c t  non-renewal.  A p r ,  28 ,  19 
May 1 5 ,  1979: B a r d  o f  I n q u i r y  h e a r i n g .  

J u l  . , 6 ,  1979: B O ~  o f  I n q u i r y  ~ u d ~ i m e n t .  
\ 

Feb. ,  7 ,  1980: reme Court  h e a r i n g .  

. Aug., 8 ,  1980: B . C .  Supreme Court  Judgement. 

Nov. , 25,  1981: B.C.:  Appeal Court  h e a r i n g .  

Feb. , 12 ,. 1982: B . C .  Appeal Cour t  Judgement. 



The Nature of a  Catholic School* . 
-/r 

Registered under the "Societies Act" of Brit ish Columbia, the 

- Catholic Public Schools of Vancouver Archdiocese i s  a  society responsible . 
f a r  the administration of member schools within the d i s t r i c t .  The object 

of the organization i s  t o  maintain and administer schools ranging from 

primary to  university level , including seminaries. The Society's 1957 

Constitution s t a t e s  as a  fur ther  objective: 

To promote, d y t ,  advise on, and carry out a  

curricula of re1 igious, moral and secular education and 

instruction; .... The religious and moral education 

shall  be according to  the teachings, customs and usages 

of the Catholic Church, and shall  . be under the 

direction of the Archbishop of the Archdiocese ... 

Today, there are  62 Catholic Schools in the Vancouver area,  with 

an enrollment of over 10,000, governed by the Society. St.Thomas Aquinas, 

established in 1959 in North Vancouver, i s  typical of constituent schools, 
- - 

*- 

in tha t  i t  adheres to  the philosophy promoted by the Society: "The, 
---- 

Catholic Schools of Vancouver Archdiocese are  inter-related and inter-  

dependant not only academically and f inancial ly ,  b u t  a lso in the i r  

Cathol i c  character and mission" . (Arch. Carney, 1978, p.9).  The school 

* ~nformation f o r  t h i s  section was providqd and checked by members o f  the 
Catholic clergy in the Vancouver Archdiocese. 



- 
* p rov ides  co-educat ional  

-* 

i n g  t o  t h e  1981-82 FISA 

statement  o f  p h i  1  osophy 

- 56 - P 

b 

i n s t r u c t i o n ,  t o  grades 8  t h rough  12, a  

data,  i t  has an e n r o l l m e n t  o f  185 s t u d  
# 

reads : 

We, a t  S a i n t  Thomas Aquinas C a t h o l i c  High School,  a r e  a  

1  e a r n i n g  and t each ing  community under  'God, growing by 

s h a r i n g  o u r  F a i t h ,  Knowledge, Love, and Hope, t o  f o s t e r  

t h e  s p i r i t u a l ,  i n t e l l e c t u a l  and phys i ca l  development o f  

t h e  s tuden ts  t o  enable them t o  become more r e s p o n s i b l e  

C h r i s t i a n s  (Board o f  I n q u i r y ,  E x h i b i t  15) .  

. What d i s t i n g u i s h e s  a  C a t h o l i c  School f r om i t s  non-sec ta r ian  

coun te rpa r t  i s  t h a t  t h e  C h r i s t i a n  "way" or, " l i f e s t y l e "  permeates t h e  
d 

school ,  whereas i n  a  non -sec ta r i an  school,  r e l i g i o u s  e d u c a t i o n  may be 

o m i t t e d  a l t o g e t h e r  o r  e x i s t  s imp l y  as a  t i m e t a b l e d  academic sub jec t .  

Barnard s t a t e s ,  " t h e  purpose o f  a - schoo l  , o r  any porganiz-dt ion i s  d e f i n e d  

more n e a r l y  by t h e  aggregate o f  a c t i o n s  taken than  by any f o r m u l a t i o n  i n  

words" (as c i t e d  by  Rev. Ca r te r ,  p.2).  What a c t u a l l y  occurs  i n  t h e  school 

i s  r e f l e c t e d  i n  t h e  i n t e r a c t i o n s  between t h e  s t a f f  and s tuden ts .  C a t h o l i c  

B 
schools  endeavour t o  m a i n t a i n  a  C h r i s t i a n  community w i t h i n  t h e  school,  

i n v o l v i n g  a l l  school personnel ,  as w e l l  as pa ren t s  and a lumni .  What makes 

a  C a t h o l i c  sch.001 d i s t i n c t  f r om o t h e r  schools,  i s  t h e  C h r i s t i a n  way o f  

l i f e .  The school has a  f a i t h  dimension, based on Church teach ings ,  and i s  

seen i n  t h e  c o n t e x t  o f  t h e h u r c h  Community as a  whole. The p h i l o s o p h y ~ o f  

t h e  school and t h e  teach ings  o f  t h e  Church a r e  regarded as inseparab le :  

t h e  C a t h o l i c  v iew o f  1,i fe permeates t h e  school .  To understand f u r t h e r  t h e  



distinctiveness of a Catholic school, three facets  of the schopl require 

_ a t t e n t i o n :  the doctrinal basis; administration of the schools; and the - -: 
- role of the tepiher.  

Doctrinal Basis 

Since the beginning of ~hristianity-;-&he Church has jus t i f ied  .-- 

Her r ight  to  formulate laws representing Chris t ' s  teachings with binding 

e f fec t  on Church members. There are a number .of Canons, in the Code of 

Canon Law, dating back to  the MiddTe Ages, concerned with the establish- 

ment and operation of Catholic schools. Father Jeremiah Kellier,  a 

theologian and expert on Canon Law, quotes Canon 13s1, w h i p  s t a t e s  tha t :  

L ~ c a l ~ O r d i n a r i e s  have the r ight  and the dtrty to  watch 

over a l l  schools in the i r  - t e r r i to ry  - l e s t  anything 

contrary to  the Faith and to  good morals be said or 

- done therein (Appeal Bk. Vol. I ,  1979, p . 8 2 ) .  

In 1978, the Most Reverend James F.  Carney,, Archbishop of 

Vancouver, issued a pastoral l e t t e r  en t i t led  "The Catholic School--Its 

Character and Mission", which i s  made - available t o  a l l  teachers in 

Cathol i c  schools. This taken 
\ 

part from "The Cathol i c  School", 

i  ssued by the Sacred Congregation for  cathi1 i c  E.ducation, Rome, dated 

March 19th, 1977. ~ a s d  on the documents of Vatican C_ouncil 11, t h i s  

pub1 ication i s  accepted as authori.tative for  a1 1 ~ a t h o l  ic.-%chool s i n  the 

Vancouver Archdiocese. I t  i s  from these key documents tha t  one obtains an 
. ,  

understanding of the nature of a - ~ a t h o l  i c  school. : 



"Educat ion"  i s  d e f i n e d  i n  t h e  Va t i can  docurnen- 

t he  development o f  man f r om w i t h i n ,  f r e e i n g  h im f r om 

t h a t  c o n d i t i o n i n g  which would p reven t  h im f r om becoming 

' a  f u l l y  i n t e g r a t e d  human being.  The school must beg in  

f rom t h e  p r i n c i p l e  t h a t  i t s  e d u c a t i o n i l  program i s  

i n t e n t i o n a l l y  d i r e c t e d  t o  t h e  growth o f  t h e  whole 

person (p. 13, s. s  .29).  

A f u r t h e r  e x p l a n a t i o n  o f  Cathol  i c  educat ioh,  f rom Archbishop Carney , 

r e v e a l s :  " t h e  C a t h o l i c  S c h ~ o l  communicates C h r i s t i s n  va lues.  I t  i s  

d e f i n e d  by a  -concep t  o f  l i f e  t h a t  i s  cen t red  on Jesus C h r i s t  as t h e  

f ounda t i on  o f  t h e  who1 e  educa t i ona l  e n t e r p r i s e "  . (p. 1). When t h e  word 

k C h r i s t i a n  i s  employed, i n  t h e  c o n t e x t  o f  such documents, i t  i s  w i t hpa  

C a t h o l i c  i n t e r p r e t a t i o n  o f  what i s  C h r i s t i a n .  I t  i s  t h e  d e s i r e  t o  teach 

C h r i s t i a n  p r i n c i p l e s  t h a t  mo t i va tes  t h e  Church t o  e s t a b l i s h  and m a i n t a i n  

Cathol  i c  schools,  t h e  c o n v i c t i o n  " t h a t  C h r i s t  and H i s  Revel a t i o n  answer 

man's deepest needs and . o f f e r  h im t h e  means o f  t h e  n o b l e s t  freedom and 
h 

u l t i m a t e  human happiness" ( I b i d ) .  A  D e c l a r a t i o n  on C h r i s t i a n  Educat ion 

s t a t e s  t h a t  t h e  r e s p o n s i b i l i t y  o f  " p roc la im ing  t h e  way o f  s a l v a t i o n  f o r  

. a l l  men", i s  r e f l e c t e d  i n  t h e  C a t h o l i c  Church's concern w i t h  educat ion.  -. 

( E x h i b i t  10, p.'3) The t h i r d  Synod o f  t h e  Archdiocese o f  Vancouver ( l 9 5 9 ) ,  . 

whose p r i n c i p l e s  a r e  i n c o r p o r a t e d  i n t o  C a t h o l i c  school c o n t r a c t s ,  adds /- 

f u r t h e r  t o  t h i s  theme: 

I t  i s  t h e  i n a l i e n a b l e  r i g h t  as w e l l  as t h e  

i nd i spensab le  d u t y  o f  t h e  church t o  watch ove r  t h e  



ent i re  ,education of her children,. . ( a s  c i ted  . i n  

Appeal B k . ,  Vol. I ,  p.54). - - 

Catholic schools can be seen as a venue fo r  people who share 

s imilar  Christian values. The school does no& operate in i so la t ion ,  b u t  
A 

in te rac ts  with other ~ h r i s t i a n '  uni ts ,  such as the home and Church associa- 

t ions.  The task of a Catholic school i s  "fundamentally a synthesis of 
< 

cul ture  and f a i t h ,  and a synthesis of fa i th  and l i f e "  ("The Catholic 

sthool ," p.15, s .s .37) .  The school i s  just  one means, as we11 as several 

others ,  t o  carry out the "saving mission of evangelization." ("Stated 

Case," s.s.21).  The religious- distincti'veness of the Catholic school i s  
/ summarized in the Vatican Council I1 document: 
, - 
/ 

Christ i s  the foundation of me. whole- educational 

enterprise i n  a Catholic School . ... The fac t  tha t  in 

the i r  own individual ways a l l  members of the community 

share t h i s  Christian vision, makes the school 

"Catholic"; principles of the Gospel in th i s  manner 

become the educationtd norms since the school has them 

as i t s  internal motivation and f ina l  goal (p.14, 

s.s .34).  
- 

The'Administration of a Catholic School 6 - 

. .. 
c 

The religious emphasis of a Catholic school manifests i t s e l f  in 

the administration gf  the ins t i tu t ion .  Due to  i t s  d is t inc t ive  nature, 

certain principles govern the hi ring of faculty members. Teachers are 



selected and hired on the basis of t h e i r  commitment to  Catholicism, in 

addition to  the i r  professional abil i t y .  Most Catholic schools prefer to  

* - have a  s t a f f  consisting ent i rely of Catholics, whenever possible. 

Alexander B 

Archdiocese 

lesch, Superintendent of the Catholic Schools of the Vancouver 

, s t a t e s  tha t  in respect t o  hiring policies and p r i o r i t i e s ,  
/' 

academic and religious qualifications are  the principles governing the 

criteria;: "Our . are [for] qua1 i f i e d ,  pr'actising Catholics" 
7 k, 

\ 

(Appeal B k . ,  Vo1.2, p.203). Catholic teachers must supply written a 

verif icat ion from t h e i r  parish pr ies t  th3t they are  practising Catholics. 
I 

If  circumstances d ic ta te  tha t  non-Catholics are employed, they are  made 

aware of the special nature of a  catholic school t o  ensure mutually- 

agreeable working relations will develop. Whilst adhering to  the tenets 
I 

of the i r  personal f a i t h ,  non-Catholic teacher's are  expected to  support the 

philosophy of the schooT. 
* 

All faculty members are  obliged to  sign a  yearly contract of 

7' employment which specif ies  that  they "shall exhibit  the highest model of 

Christian behaviour" ("Stated Case", s .  s.24). Teachers are  assessed 

annually and given an appraisal form which i s  similar in nature t o  tha t  of 

a  public school, b u t  re f lec ts  the re l ig ios i ty  of the school, including a  
t 

section en t i t l ed ,  "Teaching in the' S p i r i t  of the Catholic School - I t s  

Character and Mission". This section addresses the issue of "how weli  the ,, 

teacher performs as a  Christian witness to  the students" ( Ib id ) .  . 
J 

Administrators of Catholic schools are  charged with two major 

obligations. According to  the Society's "Constitution," they must ensure 

tha t  "secular education ~ n d  in-struction shall be a t  l eas t  equivalent tp  



that  of i t s  counterpart f&n;shed in a public school" (p .1) .  In addition, 

they must promote in the school "the a r t  of teaching in accordance with 

the principles of the Gospel" (Arch. Carney, p.7).  There i s  s t r e s s  placed 

.'on integrating the pursuit of kjowledge with the acquisition of religious 

values : 

the Catholic school se t s  out with a deep awareness of 

the value of knowledge as such. Under no circumstances 
- does i t  wish to  divert  the imparting of knowledge from 

i t s  rightful objective (Vat. Counsel 11, p .  15, s .s .38) .  

Concurrently, religious instruction i s  not intended to  be another 

subject on the curriculum. The formation of the whole person i s  

academic 

involved 
I 

/r 
in the school a c t i v i t i e s :  "the  spiritual,^ the psychological, the 

in te l lec tua l ,  the physical" (Appeal B k . ,  Vol . l ,  p.83). I t  i s  with the 

religious and academic needs in mind, that  the administrator selects  

teachers to  fur ther  the school Is goals. 
. z  & 
b 

The Role of a Teacher in a Catholic School 

The importance o f ,  the teachers '  role in a Catholic school i s  

emphasized considerably. Teachers are expected t o  support the philosophy 
> 

of the school and ac t  as role models to  the students. Their commitment t o '  

the school 's  Christ "u: t rad i t ion  i s  reflected b t h  in t h e i r  school l i f e  

and in t h e i r  private l i f e .  Consequently, the demands on teachers in a 
Q 
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C a t h o l i c  school ?' o r e  i n c l u s i v e  than  those on t h e i r  p u b l i c  school 

coun te rpa r t s .  As ~ r c $ i s h o ~  Carney exp la i ns :  

t h e  e x t e n t  t o  which t h e  school i s  and remains ~ a t h o l ' ) $  

and t h e  e x t e n t  . to  which t h e  C h r i s t i a n  message i 3 \ 
t r a n s m i t t e d  th rough i n s t r u c t i o n ,  depends ve ry  l a r g e l y  

OD t h e  teachers,  on t h e i r  commitment t o  t h e  f a i t h  as 

we1 1  as t h e i r  p r o f e s s i o n a l  competence (p.  7 ) .  

The reason why so much emphasis i s  p laced  on t h e  adherence o f  

teachers  t o  t h e  F a i t h  i s  due t o  t h e  f a c t  cha t  s tudents .  a r e  exposed t o  

t h e i r  i n f l u e n c e  . f o r  a  ma jo r  p a r t  o f  t h e i r  e a r l y  l i f e .  It i s  conside:red 

t h a t  teachers  a r e  " i n  an e x c e l l e n t  p o s i t i o n  t o  f o rm  t h e  minds and 'hear ts "  
e 

o f  s tuden ts ,  and as such should e x h i b i t  an example c o n s i s t e n t  w i t h  t h e  

sc.ho.01 ' s  teach ings  ' ( " S t a t e d  Case", s.s.22). Teachers a r e  t h e r e f o r e ,  

. expected t o  p r a c t i s e  t h e  p r i n c i p l e s  o f  t h e  f a i t h  i n  t h e i r  behav iour  and 

l i f e s t y l e :  " f o r  a  C a t h o l i c  teacher  t o  be c r e d i b l e ,  he must p r o c l a i m  t h e  

C a t h o l i c  ph i losophy  by h i s  a c t i o n ,  bo th  w i t h i n  t h e  school and o u t s i d e  i t "  

( I b i d ) .  

The va lues  o f  t h e  C a t h o l i c  school a r e  communicated th rough 

i n t e r - p e r s o n a l  r e l a t i o n s h i p s  w i t h i n  i t  and p r o v i d e  an o u t l o o k  i n d i c a t  

o f  t h e  system. In  o r d e r  t o  m a i n t a i n  and develop t h e  aims o f  Catho 
i 

educa t ion ,  s p i r i t u a l  r e t r e a t s ,  i n v o l v i n g  t h e  Facu l t y ,  a r e  conducted. 

these  occas ions,  ~ p p o r t u n i t y  i s  p rov ided  t o  examine t h e  s c h o o l ' s  ph 

osophy and determine s p e c i f i c  .goals f o r  t h e  school .  Mora l  - t r a i n i n g  - 

occupies a ma jo r  p a r t  o f  t h e . c u r r i c u l u m  and cons ide rab le  t i m e  i s  g i ven  



.'I * .  - 
ove r  t o  f o s t e r  t h i s  aim. The school  has a m i s s i o n  o f  i 5 i t i a t i n g  people  ... 

7 

i n t o  t h e  C h r i s t i a n  l i f e s t y l e ,  r a t h e r  than  j u s t  advoca t i ng  t h e  adherence t o  

commandments o r  r u l e s .  The emphasis i s  on what C a t h o l i c s  b e l i e v e  and 

c h e r i s h ,  namelyyr  t h a t  t h e y  share t h e  l i f e  o f  t h e  R isen  . C h r i s t  and t h e  

r u l e s  and commanbments a r e  ways o f  p u t t i n g  i n t o  a c t i o n  the. C h r i s t i a n  way 

o f  l i f e ,  a  . pe r sona l  response t o  God. A e j e c t i o n  o f  t h i s  l i f e s t y l e ,  

th rough  persona l  cho ices ,  i s  cons idered  more t han  j u s t  a  m a t t e r  o f  b reak ing  

a r u l e ,  and i t s  e f f e c t s  on o t h e r s  i s  cons idered  a s e r i o u s  i m p l i c a t i o n  o f  

such r e j e c t i o n .  As I a n  S t u a r t ,  p r i n c i p a l  of St.Thomas Aquinas from 

1976-1980, e x p l a i n s  s u c c i n c t l y :   elre re n o t  j u s t  t e a c h i n g  them how t o  read  

and w r i t e  . . . we ' re  t e a c h i n g  a way o f 3 1 i f e "  ( " S t a t e d  Case", s.s.23). T h i s  

o b j e c t i v e  i s  f u r t h e r e d  by a  number o f  means, such as t h e  i n c l u s i o n  o f  

r e 1  i g i o u s  worsh ip ,  and p a r t i c u l a r l y  th rough  t h e  qual  i ty  o f .  t h e  teachers .  

I n  essence, "Catho l  i c  teachers  i n  Catho l  i c  school  s  , t h e r e f o r e ,  must be 
0 

0 

s p e c i a l  examples o f  t h a t  f a i t h ,  'and by word and example t h e y  a r e  t o  teach  
J 

t h a t  f a i t h  t o  t h e 4 r  students". (Appeal Bk.1, Va l .  I ,  p.89) .  

The Catho l  i c  Community p l aces  gr{at  impor tance on i t s  academic 

i n s t i t u t i o n s  and i s  p e r p e t u a t i n g  them i n  accordance w i t h  

Our schoo l s .  have been G i l t  and ma in ta i ned  i n  a  s p i r i t  
i 

o f  deep f a i t h ,  s a c r i f i F e  and coopera.t.ion. May these  

qual  i t i e s  never  b e  l o s t  (p.10)~. 



It i s  t h i s  i n h e r e n t l y  d i s t i n c t i v e  charact:r o f  a  C a t h o l i c  school ,  w i t h  i t s  / 
a x i o m a t i c  C h r i s t i a n  d o c t r i n e s ,  d e f i n i n g  t h e  parameters  of i t s  

t i v e  p o l i c i e s  and de te rm in i ng  t h e  s e l e c t i o n  o f  s u i t a b l e  s t$ f ;  which was 

a l l  t h r e e  p r o v i n c i a l  c o u r t s  i n  r each ing  a  d e c i s i o n  p t h e  
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8 .  

Chapter 4 - The Three Judicial Decisions 

"i .: 
The purpose of t h i s  chapter i s  t o  exam'in; -t$e three judicial . 

I .. 
s, 

decisions handed down, thus f a r ,  on  the ~ a r ~ 6 r e t  Caldwell case. Three 

provincial tr ibunals have adjudicated her claim of discrimination: A 

Board of Inquiry ( 1 9 F ) ;  The Supreme Court of Brit ish Columbia (1980); and 
i 

\ 
the Brit ish Columbia Court of Appeal (1981). Throughout the hearings, 

consideration was given t o  the special nature of a Catholic school and i t s  

requirements. I t  i s  intended here to  focus pfimarily' on the main points 

' of law arising in the hearings, and the basis upon which the decisions 

were made. Each hearing will be analyzed w i t h  the par t icular  reference to  

sections 8 and 22 of the Human Rights Code of Brit ish Columbia1; the dis- 
0 

pute ar is ing o u t  of the constitutional provisions based on section 93 (1) 

of the British North America Rct2 (1867);  and the more nebulous claim of 

freedom of religion. Section 8 of the Human Rights Code of Brit ish 

, . Columbia, specifies an individual 's  r ight t o  equal opportunity in empl-oy- 

ment and, acc rding to  Margaret Caldwell, provides fqr iher  r ights  in th i s  'g 
case and supports her claim of discrimination. Section 2 2 ,  conversely, 

r recognizes the r ights  of private organizations and f a c i l i t a t e s  ' the i r  
I 

exemption from the general princi-ples of the Code: St.Thomas Aqu-inas 

School bklieves t h i s  section upholds the i r  G g h t s  as a group to fur ther  
\ 

- the goa.lsmof t h e i r  religion. .Spec i f ic  points i n s i s s u e  emerging from the 
\ 

'\ 

\ case, which demonstrate i t s  dimensions and complexities, will  be addressed 

\ 
\ in the subsequent chapter. = A t  t h i s  juncture, i t  i s  intended to  e l U _ t e  

d 

\the verdict  of each hearing. The chapter concludes with a fourth,  section 

I &ichwpresents sa l i en t  points ar is ing from the' three hearings. 



Judgement I: The Board o f  I n q u i r y  

The f i r s t  hea r i ng  o f  t h e  Margaret  Ca ldwe l l  case was under takena 

by t h e  q u a s i - j u d i c i a l  Board o f  I n q u i r y ,  between May 1 5 t h  and May 17 th ,  

1979: i n  Vancouver, B r i t i s h  Columbia. It was c h a i r e d  by lawyer ,  Sho l t o  

Hebenton, who3was a s s i s t e d  by P ro fesso r  James MacPherson and Ms. V a l e r i e  
> 4 

Mered i th .  As p rov ided  by- t h e  B r i t i s h  Columbia Human R igh t s  Code, ( he re in -  

a f t e r  r e f e r r e d  t o  as t he  Code), t h e  M i n i s t e r  o f  Labour had c a l l e d  f o r  a 

Board of I n q u i r y  t o  a d j u d i c a t e  t h e  case, as a t tempts  a t  c o n c i l i a t i o n  had 

f a i l e d  and a  se t t l emen t  had n o t  been a t t a i n e d .  A t  t h i s  hear ing ,  David 

H. V i cke rs  was counsel  f o r  b o t h  t h e  Complainant, Margare t  Ca ldwe l l ,  and 

f o r  t h e  D i r e c t o r  o f  t he  Human R igh t s  Code of B r i t i s h  Columbia. The 

- D i r e c t o r  of t h e  Code was represen ted  i n  a l l  t h r e e  hear ings  s i n c e  t h e  

D i r e c t o r ' s  r o l e  i s  as an advocate f a r  t h e  non-di  s c r i m i n a t i o n  p r i n c i p l e s ,  

con ta ined  i n  t h e  l e g i s l a t i o n ,  i n  a d d i t i o n  t o  b e i n g  concerned w i t h  t h e  

i n t e r p r e t a t i o n  and a p p l i c a t i o n  o f  such p r i n c i p l e s .  A l f r e d  T. ClaFke" 
- 

represen ted  t h e  Respondents: Mr. I a n  Char les S t u a r t ,  P r i n c i p a l +  St.Thomas 

Aquinas High School; and t h e  C a t h o l i c  P u b l i c  S c h w l s  ,0f Vancouver 
- - 

- 

Archdiocese, ( S t u a r t  e t  a1 .)3, f o r  t h e  t h r e e  he3r ings .  . 
terms 

Complainant and Respondent r e f e r ,  ' r e s p e c t i v e l y ,  t o  t h e  G r f q x w h o  has = 

complained o f  an i n j u s t i c e ,  and t o  t h e  p a r t y  who i s  c a l l e d  t6 answer, o r  

respond t o ,  t h e  a1 l e g a t i o n ,  here  Margaret  Ca ldwe l l  and tf-& sc-hool . 
. j  - - 

I t  was determined by t h e  6oard t h a t  " t h e  i s sue  i n  t h i s  case i s  
4~ " 

P -- - 

whether St.Thomas Aquinas ,School . . . v i o l a t e d  s e c t i o n  8 o f  t b e  Human 

R i g h t s  Code o f  B r i t i s h  ~ o l u m b i i  . . . when i t  decided 'n.ot t o  renew t h e  



contract of Margaret Caldwell, a teacher of commercial subjects,  on the.  

ground tha t  she had married a divorced Protestant in a c iv i l  ceremony 

outside the Roman Catholic Church" (Reasons fo r  Decision, 1979, p . 2 )  ., 
a 

The Board had to  judge on three separate grounds of discrimination alleged - 

by Margaret Caldwell: re l igion,  marital s ta tus  and without reasonable 

cause. As detailed in Chapter 2 ,  the B . C .  Human Rights Code specifies 
1 

areas in which discriminatory practices are forbidien, and section 8 

refers  specif ical ly  t o  discrimination in employment. The basis of 

Margaret Caldwell's argument r e s t s  on factor; proscribed in section 8 ,  

namely, re1 igion, marital s ta tus  and wi thou+ reasonable cause. F i rs t ly ,  

she maintained tha t  she was unfairly discriminated against because as a 

Cathol i c y  more was expected of her, than i f  she was a Protestant. 

Secondly, she maintained tha t  her marriage had caused her to  be treated 

d i f fe rent ly  from when she held single s ta tus .  Thirdly, she f e l t d h a t  
-".: . , 

there was 'no reasonable cause ~ ? _ i & ~ c o u l d  have been - used as a r e a s h  td 

refuse her fur ther  employment in the school. 

F ~ u r i n ~  the hearing, a substantial amount of time- was given over 

to  examining the nature of a Catholic school. Evidence was obtained from 

oral testimonies of individuals in the Vancouver Catholic Community, in 

addition to  information acquired from written documents. Further evidence 

was provided in "the form of the. school ,contract ,  which Margaret Caldwell 

signed in September, 1977, which s ta tes  in part:  "The emp.loyee -, -- 
--- 

agrees . . . to  exhibit  the highest model of Christian behaviour . . ." 
- 

(Board of 1nquikY, Exhibit 5 ) .  
. . 

-- 

, 



- 69 - 
I 

The Board a1 so examined c a r e f u l  l y  two mg jo r  pub1 i c a t i o n s ;  "The - 

C a t h o l i c  School" ,  f o rmu la ted  by Va t i can  Counci l  11; t h e  "The C a t h o l i c  L 

Schoo l - - - I t s  Charac te r  and,J4ission1' by t h e  Most Reverend Archbishop . 
r' 

e Carney, and based i t s  unders tand ing  o f  t h e  s u b j e c t  m a t t e r  on them. (These 

were rev iewed i n  t h e  p rev ious  c h a p t e r ) .  It was acknowledged by t h e  Board 
I 

t h a t  " t h e .  goa l  o f  t h e  C a t h o l i c  school i s  t h a t  i t s  whole educa t iona l  

program s h a l l ,  be permeated by t h e  C h r i s t i a n  s p i r i t ?  (Reasons f o r  Dec is ion ,  

p .14) .  F i n a l l y ,  t h e  Board no ted  t h e  j u d i c i a l  r e c o g n i t i o n  g i v e n  t o  

denominat ional  school s i n  T i n y  Separate School T rus tees  vs. The King - 

(1927) i n  which i t  was s ta ted :  

-$ 

1 

Common and separate schools  a r e  based on fundamenta l l y  

d i f f e r e n t  concept ions o f '  educat ion.  Undenominat ional  

schools  a r e  based on t h e  idea  t h a t  t h e  sepa ra t i on  o f  

s e c u l a r  f r om r e l i g i o u s  educa t ion  i s  ' advantageous. 

Suppor te rs  o f  denominat ional  schools,  o n  t h e o t h e r ,  & 

hand, m a i n t a i n  t h a t  r e l i g i o u s  i n s t r u c t i o n  and i n f l u e n c e  

should always accompany s e c u l a r  t r a i n i n g  ( I b i d )  . 

The Board was a l s o  concerned w i t h  t h e  denominat ional  makeup o f  
* 
> . 

t h e  St.Thomgs Aquinas s t a f f .  It was noted t h a t  i n  t h e  academic y e a r  
* 

1977*-78, St.Thomas employed s i x  teachers,  o u t  o f  a t o t a l  o f  twenty ,  who 

were non-Cathol- ic:  " t h e r e  was some ' s p i r i t u a l  ' b e n e f i t  i n  employing 

non-Catho l i cs  i n  t h a t  h i r i n g  such persons i s  an example o f  t o l e rance "  

( I b i d ,  p.15): O f  t h e  s i x  non-Cathol ics ,  orje was an ~ n g ~ c a n  who Imd been- - 

d i v o r c e d  a d - h a d  subsequent ly  r e m a r r i d .  T h i s  was a c c e p t a b l i  t o  t h e  w 

school i f  i t  was e v i d e n t  t h a t  such an a c t i o n  was w i t h i n  t h e  d o c t r i n e  o f  



- 

t h e  P r o t e s t a n t  f a i t h ,  which r e c o g ~ i z e s  marr iages t o  d i v o r c e d  persons. For  

Margaret  Ca ldwe l l  t h e  s i t u a t i o n  was v e r y  d i f f e r e n t  because t h e  C a t h o l i c  - 

Church does n o t  recogn ize  such mar r iages .  Hence, she "was t r e a t e d  i n  a  

d i f f e r e n t  manner t han  she would have been i f  she were n o t  a  C a t h o l i c .  

More was expected o f  h e r  because 'she was a  C a t h o l i c "  ( I b i d ,  p.17).  I a n  

S t u a r t  exp la i ned  t h e  schoo l ' s  p o s i t i o n  i n  t h i s  m a t t e r  by s t a t i n g  t h a t  "he 

would r a t h e r  have a s u b j e c t  n o t  t augh t  than  have i t  t a u g h t  by a  person 

who, be ing  a  C a t h o l i c ,  f a i l e d  t o  l i f e  up t o  C a t h o l i c  s tandards i n  h i s  
9, 

p r i v a t e  1  i f e 1 '  ( I b i d ,  p.17-18). 

The Board accepted t h a t  t h e  ;chool13 d e c i s i o n  n o t  t o  employ, o r  
, 

re-employ, a  C a t h o l i c  who had m a r r i e d  a  d i vo rce ,  was founded on a  genera l  

po l - icy  adhered t o  by o t h e r  C a t h o l i c  schools.  Margaret  Ca ldwe l l  h e l d  t h e  '. 
view t h a t  marria'ges-.similar t o  hers  were commonplace, and they  d i d  n o t  

' 

necessar i ' l y  i n d i c a t e  w i thdrawa l  f r om t h e  F a i t h .  

Having examined t h e  n a t u r e  o f -  b C a t h o l  i c  - school  ,--and the- 

fundamental disagreement between S t u a r t  e t  a l . ,  and Margaret  Ca ldwe l l ,  t h e  

Board t u rned  n e x t *  t o  t h e  l e g a l  concerns o f  t h e  case. I n  o r d e r  t o  

determine whether t h e  h i r i n g  p o l i c y  o f  St.Thomas Aquinas, based on Church 

law, i s  c o n t r a r y  t o  s e c u l a r  law as s p e c i f i e d  by t h e  Code, t h e  Board 

focused on f o u r  1  ega l  issues;  ( a )  -- bona f i d e  . employment qua1 i f i c a t i o n s  

d e t a i l e d  i n  s e c t i o n  8 o f  t h e  Code; ( b )  t h e  exemption f o r  p r i v a t e  o rgan iza-  

t i o n s  con ta ined  i n  s e c t i o n  22 o f  t h e  Code; ( c )  t h e  p rov  

s e c t i o n  93(1 )  o f  t h e  B r i t i s h  No r th  America Ac t  (1867); and ( d )  
- - 

o f  freedom o f  r e l i g i o n .  - 



( a )  Sectipn 8 ,of th 'e  Hman ~ i ~ h t s  Code of British €~7urrtb& ' -  
- - 

" ,  

Section 8 of the 
- *  

respect of employment and 

section i s  concerned with 

bona f ide ,  or legitimate,  -- 
7 

upon which discrimination 

judicial  hearings had to  

section and the purpose of 

., section reads': 

8. (1) Every person has 

CO&' deal;' specif ical ly  with . . discrimination in 

i s  central ' to t h e  Margaret Caldwell case. The 
." 4 . - 

the r ight  of equality :df opportunity based on 
. 

qua1 i f ica t ions  fo r  employmeflt, and the  grounds 
, . 

in the workplace a r e  unacceptable..' dl1 three 

determine. the correct ,nterpretation of the 
r 

i t ,  as envisaged by the B m t C .  l e g j s t a t ~ r e .  The 

the right. of equal i t y  of opporhni ty based on - .  
bona f ide  qual i f icat ions in respect of his occupation or  employ- 

ment , or in respect of an imtended occupation, employment , 
advancement or promotion; and, without l imiting the generality- 

of the foregoing; 

( a )  no employer shall  refuse to  employ, or to  continue to  

employ, o r  t o  advance or promote tha t  person,' or -discrim- 

inate  against tha t  p e r s ~ n , ~ i n  respect of employment or a 
I ^._ 

condition of employment; and - 
( b )  no employment agency shall refuse to  re fer  him fo r  employ- 

ment, unless reasonable cause ex is t s  - f o r  the refusal or - 

- discrimination. 

( 2 )  For the purposes of  subsection (1); 

place of origin or pol i t ical  belief of any person or c lass  

of persons shall  not const i tute  reasonable cause: ( fo r  

complete kk t of section 8 see Appendix B ) .  
t 

* 



The main issue here, was whether any of .the factors  l i s t ed  in 

section 8 ( 2 )  could be used as 'bona -- f ide  qual i f icat ions",  i  . e . ,  could 

- "marital s ta tus"  and "religion" be regarded as legitimate qualifications 

required of a  person who seeks employment or re-employment in a  Catholic 

% school? The 'Board indicated tha t  "an enormous loophole would be driven 

through the anti-discrimination provisions of the s t a t u t e  i f  employers 
I 

were f ree  t o  t r e a t  as bona f jde  employment qual i f icat ions the various 

Categories such as religion and marital s ta tus  which are  prevented by 

section 8(2)  from constituting reasonable cause" (Reason f o r  Decision, 

p.19). Nevertheless i t  was decided by the Board, t ha t  there were some 

occasions, when the charac ter i s t ics  detailed in section 8 ( 2 ) ,  could be 

deemed -- bona f ide  or legitimate requirements f o r  employment, within the 

terms of section 8 (1).  Having agreed upon t h i s  issue, the Board had to  

consider next, whether i t  was reasonable f o r  a Catholic school 'to require 
c 

that  a  Commerce teacher be a  practicing ~ a t h o l  ic., A d i s t i n c t i o n  was &ide 
t 

- throughout a1 1 three hearings between a  Catholic who adhered to  the tenets 
t 

c of the Catholic f a i t h ,  as opposed to  one who did not l i ve  a  life., according 
I 

t o  the Church's teachings. In order to  resolve t h i s  dilemma, the Board 

made mention of the Ontario ~ u m &  Rights Code which allows discrimination, 

based on an individual 's  creed, i f  i t  can be viewed as a reasonable occu- 

pational requirement. The- Board concluded tha t  "though the position i s  

less  c lear  in B . C .  ,. . . religion and marital s ta tus  can be considered as 

bona f ide  qual i f icat ions - i n  respect of employment" ( Ib id ,  p.21). 
- - 

On the interpretat ion of section 8 ,  the Board decided that . 
Catholic school's policy of not hiring, or re-hiring, a  teacher who 

acted contrary to  the Church's teachings, could be reconciled with 

the 

had 

the 



Q 

Code. Th i s  v e r d i c t  was based f i r s t l y ,  on t h e  s p e c i a l  n a t u r e  of a  C a t h o l i c  
J 

school ,  which was n o t  cha l lenged by any p a r t y  i n  t h e  proceedings,  and 

secondly,  on " t h e  Board 's  w i l l i n g n e s s  t o  accept  t h e  p r o p o s i t i o n  t h a t ,  as a  

l e g i t i m a t e  means o f  f o s t e r i n g  t h a t  s p e c i a l  na tu re ,  a- C a t h o l i c  school can 

demand t h a t  C a t h o l i c  teachers  p r a c t i c e  what t h e  Church preaches, namely - 
t h a t  one shou ld  n o t  marry  a  person who, i n  t h e  Church 's  eyes, i s  m a r r i e d  

t o  someone e l s e "  ( I b i d ,  p.22-23). , 

Having reached t h i s  conc l  i o n ,  t h e  Board s t a t e d  t h a t  i t  was i 
unnecessary t o  t a k e  i n t o  account  t h e  remaining, l e g a l  - i ssues ,  b u t  t h a t  t hey  

would make comment on them never the less ,  thus  g i v i n g  them t h e  s t a t u s  o f  

o b i  t e r  d i c t a .  

. < 

( b )  Sec t i on  22 o f  t h e  Human ~ i ~ h t s  Code o f  B r i t i s h  Columbia 1 '  

Sec t i on  22 o f  t h e  Code;  pe rm i t s  'exempt ion f r o m  t h e  gQndral 

p r i n c i p l e s  o f  t h e  s t a t u t e ,  f o r  ce.rt8;R o rgan i za t i ons .  T h i s  p rov ides :  

. 22. Where a  c h a r i t a b l e ,  p h i l a i t h r o p i c ,  educa t i ona l ,  
* .  

- f r a t e r n a l ,  r e l i g i o u s  ' o r  s o c i a l  o r g a n i z a t i o n  o r  co rpora-  

t i o n  t h a t  i s  h o t  operated.  f o r  p r o f i t  has as a  p r ima ry  

purpos,e t h e  pkornckion o f  t h e  i n t e r e s t s  and w e l f a r e  d f  , . - 
an i d e n t i f i a b l e  grpup o r  c l a s s  o f  persons c h a r a c t e r i z e d  

U 

b y  a  common race,  r e l i g i o n ,  age, sex,, m a r i t a l  s t a t u s ,  

p o l i t i c a l  be1 i e f  , c o l  our ,  a w e s t r y  - o r  p l  ace of o r i g i n ,  

t h a t  o rgan i z  Yon o r  group s h a l l  n o t  be cons idered  as 
- - -- 

con t raven ing  h i s  A c t  because ,i.t i s  g r a n t i n g  a  p r e f e r -  
% 

1 

ence t o  members o f  t h e  i d e n t i f i a b l e  group o r  c l a s s  o f  

persons. , @ .> 



The i s s u e  here  was whether  t h e  school f u l f i T 1 e d  these  requpirements. 
F 

S t u a r t  e t  a l .  ma in ta i ned  t h a t  t h e i r  , p r i v a t e  o r g a n i z a t i o n  f u l f i l l e d  t h e  

requi rements o f  s e c t i o n  22 and, acco rd i  \ g t o  t h e i r  counsel ,  A l f r e d  Clarke,  
J 

I - 
i t  p rov ides  "a complete defence" f o r  t h e i r  a c t i o n s i n  t h e  Margaret  Ca ldwe l l  

case (Reason f o r  Dec i s i on ,  p.23).  Margaret  C a l d w e l l ' s  counsel ,  Dav id  
\ 

V ickers ,  d isagreed  w i t h  t h i s ,  s t a t i n g  t h a t  t h e  " i d e n t i f i a b l e  group", i n  

t h i s  i ns tance ,  c o n s i s t e d  a-f s tuden ts  o n l y ,  as oppoqed t o  t h e  t o t a l  C a t h o l i c  
\ 

Community. He f u r t h e r  argued t h a t  as t h e r e  hadl\,been no compla in ts  
\ 

r ega rd ing  Mrs. Ca ldwe l l  I s  , j o b  performance, as a  r e s u l  t \ \ o f  t h e  marr iage,  
\\ 

- - 

t h e  s tuden ts  had n o t  s u f f e r e d  any adverse e f f e c t s .  A l l  o f  t h e  Board, 
\ 

except  Pro fessor  MacPherson, d isagreed  w i t h  t h i s  l a t t e r  d e f i n i t i o n  o f  

" i d e n t i f i a b l e  group",' s t a t i n g  i n s t e a d  t h a t  a  broad i n t e r p r e t a t i o n  *u ld  ' 

be used, which i n c l u d e s  t h e  C a t h o l i c  Communi,ty i n  genera l .  I f  t h e  I36A1: 

f i n a l ' d e c i s i o n  on t h e  case had r e s t e d  on t h e  a p p l i c a b i l i t y  o f  s e c t i o  

Professor  MacPherson would, acco rd ing  t q t h e - " R e a s o n s  f o r  Dec i s i on " ,  - have 

d i ssen tedd f rom t h e  Board 's  d e c i s i o n ,  which was i n  f a v o u r  o f  S t u a r t  e t  a l . .  
c/ 

I t  i s  i m p o r t a n t  t o  n o t e  t h e  Board 's  i n t e r p r e t a t i o n  o f  " i d e n t i f i -  

a b l e  group" a t  t h i g  j u n c t u r e  because i s s u e  i s  made o f  i t  i n  t h e  subsequent 

hear ings .  The Board d i%  n o t  c a t e g o r i c a l q y  d e f i n e  t h e  ' i d e n t i f i a b l e  

group" ,_ b u t  i n d i c a t e d  t h a t  i t  was " those  members o f  t h e  C a t h o l i c  f a i t h  

r e s i d i n g  i n  t h e  f i v e  n o r t h  shore pa r i shes  [ s i c . ]  which t h e  school serves"  

( I b i d ,  p.24). I n  a d d i t i o n ,  c o n s i d e r a t i o n  was g i v e n  t o  ex tend ing  t h e  - 

geograph ica l  boundary t o  i n c l u d e  " those  member% o f  t h e  C a t h o l i c  Taj t -h who 

suppor_t t h e  respondent  s o c i e t y  which owns and opera tes  the € ~ ~ ~ ~ c  

schools  i n  t h e  Vancouver area"  ( I b i d ) .  They conc luded on t h i s  p a r t  o f  

s e c t i o n  22: 



Whichever o f  ' these  two - geographica l  1  i m i t a t i o n s  i s  

app rop r i a te ,  t h e  m a j o r i t y  o f  t h i s  Board b e l i e v e s  t h a t  

t h e  persons i n t e r e s t e d  a r e  n o t  j u  t h e  p u p i l s  i n  t h e  

School, b u t  a r e  t h e  members o f  t 2 C a t h o l i c  f a i t h  who 

have c rea ted  t h e  School and who suppor t  i t "  ( I b i d )  .' 

Having dec ided ' t h a t  ' t h e  whble Ca-tholic Community was t h e  

" i d e n t i f i a b l e  group" ,  t h e  f i n a l  a rgumen t - conce rn ing  s e c t i o n  22 was t h e  
a 

i n t e r p r e t a t i o n  o f  t h e  c lause  " g r a n t i n g  a  p re fe rence" .  The BoardJ concluded 

t h a t  t h e  f a c t s  o f  t h e  case demonstrated i n  t h e i r  o p i n i o n  t h a t  S t u a r t  e t  a t .  
had f u l f i l l e d  t h i s  r e c p i f e m e n t  o f  t h e  sec t i on .  Th i s  was due t o  t h e  fict 

t h a t  Margaret  C a l d w e l l ' s  work load had be& d i v i d e d  up among p r a c t i c i n g  

C a t h o l i c s  i n  t h e  school a f t e r  h e r  c o n t r a c t  had exp i red .  Based upon t h i s ,  A 

t h e  Board concluded t h a t  s e c t i o n  22 was. a p p l i c a b l e  f o r  t h e  school :  

The m a j o r i t y  concludes t h a t  t h e  purpose o f  s e c t i o n - 2 2  - 

i s  served by p e r m i t t i n g  t h e  respondent-  t o  make t h e  

p re fe rence  among t h e  members o f  t h e  C a t h o l i c  community 

which i t  has made i n  t h i s  case ( I b i d ,  p.25, emphasis 

added). 

1 t -  i s  impo r tan t  t o  n o t e  c a r e f u l l y  t h e  Board 's  cho i ce  o f  words, because 
- 

i s s u e  has been mad6 o f  t h e  express ion  "amon% t h e  meibers', as t h e  a c t u a l  

word ing  i n  t h e  s e c t i o n  c l e a r l y  s t a t e s  " t o  - t h e  members". T h i s  p o i n t  w i l l  , , 
% ' 

be a l l u d e d  t o  l a t e r  i n  t h e  chap te r .  q I 
- 

i I 
b 



( c )  Section 93<(1) of the Brit ish North America Act (1867) 
1 )  - 

9 d 

.Before explaining why section 93(1) of the Brit ish North America 

Act (BNA Act) was an issue i n  the Caldwell case, i t  i s  necessary to  - 

explain the terms "u l t ra  vires" and " in t ra  vires";  and the importance of 
- 4 

B 

the Constitutional Questions Determination Act (1960), , i n  the proceedings. 
!-,. 

"Ultra -v i resU and " in t r a  vires" are terms concerned with areas of jur i s -  

diction. Websters ' Third New lnternational- ~ i c t ; o n a r ~  (unabridged), 

defines " intra  vires" as "within the powers", as opposed t o  "u l t r a  vires" 

which i s  defined as "beyond t h e  scope o f , ' o r  in ,excess of legal power or  

authori ty  (as  vested in . . . a l e  i s l a t i ~ e ' b o d ~ ) " .  As noted i n  Chapter 2 ,  3 
there i s  overl'apping jukisdiction in some areas between the provincial and 

federal legis latures  in Canada,'but i f  a level of government attempts to  

enforce - .  s ta tu tes  which clear ly c+o beyond i t s  boundary of jur isdict ion,  
-c - p-p 

then i t  i s  considered to  have actedp"ultra ~ i r e s ' '  and t h e p l e g i s l a t @ n  i s  

;herefore invalid.' I n  - t he  ~ a l d w e l l  case, Stuart  e t  a-1. argued t h a t  the ' 

7 -  . 
\ 

' ~ u m a n ~ ~ i g h t s  code of Brit ish Columbia i s  "u l t r a  vires" 'the province i n  . 

, l i gh t  of section 93(P) of the B N A  Act: that  i s ,  i t s  legis lat ion i s  beyond 

i t s *  area.  of jur isdict ion with regard ' to  denominational school r ights ,  as 

- specified i n  t h i  BNA Act. Whether th is , .  i s  "in f ac t  tke case forms an 

important submission which i s  brought for th ,  in each gudicial hearing. 

Secondly, the Constitutional Questions ~eterminat ion . ~ c t :  - - i s of importance - 

a - 
i n  t h i s  case. . lJn.der A t h i s  s t a tu t e ,  when a party intends - -A :to challenge p - p  the 

v - 
val idi ty .  of a piece of - leg is la t ion  i t  i s  incumbent upon ~ i m  to inform the 

provincial and federal Attorneys-General , which Stuart  a1 did prior to  

each judicial hearing. Neither Crown of f ic ia l  appointed counsel t o "  - 



\ 
\ 
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', 
I 

- represent, them a t  the Board of Inquiry (Appeal B k . ,  Vol . I ,. p.11). the I -  

\ '  

Federal Department of Just ice indicated that  i t  wished t o  be advised of 
a a 

the outcome of the hearing "should the matter be' taken further" (Board of 

Inquiry; Exhibit 4 ) .  Having sa t i s f ied  the requirements of the Constitu- 

tional Questions Determination Ac,t, the Board was able t o  proceed with the 
@+a 

examination of section 93(1) of the Brit ish ~ \ o r t h  America #Act which 
\ 

4 r 
- C 

' provides: I i, 

. . 
. . 

>- c 
I n  an-d f o r  each Province the Legislature may exclus- t. 

ively make laws in relat ion to  education, subject and 

according t o  t h e  fol lowing. provi sionS: 

(1)  Nothing in any such law shall prejudicially a f fec t  

any r ight  or with respect t o  denomin'ational 

schools which any c lass  of persons have by law in the 

province a t  the Union. \ 
I 

- - -- 
- ---- - 

the legal issue concerning section,93(1) l i e s  in the 
1C 

recognition of "any r ight  or privilege" enjoyed by denominational schools 

a t  the Lime of a province's entry into the Union. The fundamental 
, 

questions examined in the hearings concerned the "r ights"  of denomina- 

t ional in B r i t -  h Columbia, and the extent of these "r ights"  regarding Y 
empl oyment and re-empl oyment of s t a f f .  

A t  the Board of Inquiry, Stuart  e t  a1 . submitted tha t  when 

Brit ish Columbia entered Confederation, in 1871,.Catholic scfiools h a d  " t h e  

r ight  t& dismiss teachers f o r  denominationat reammL fRmm for ---- II 

Decision p.26). The Board concerned i t s e l f  with trying to  determine 

exactly what ri-ghts o r  privileges denominational school s in Brit ish 

/ 



I 1 " b 
i ' *  

i r  

Columbia possessed . i n  1871. The ~ o a r h  was u n h l  l i-ng to' a'<cept t h e ' s c h ~ o l ' s '  

argument i n  t h i s  instance,  s t a t i a g  in;\fead ' tha t  ale ominat ional  school.<-ln . - 
. \ '  

~ r i k i s h  Columbia passessed 1  i m i  t ed  r i g h t s . -  Fur the ore ,  the  ~ o a r ' d  s ta ted  ' ' 1 

. i 6 .  . . 
' t h a t  s e c t i o n 9 3 ( 1 )  r e f e r s  t o  a' law whrch- spe;~ f ics l l y  ~ e t a t e i  t o  e ' . z - .  + 

d 
i * 

r 0 .  -- : *  - 
educat ion, r a t h e r  than a  general law such "as the.& an. R igh ts  Code. I n  - 

L ' , . 
L C  

consequence, t h e  Board r e j e c t e d  the  submission by Stua t* e t ' a l . ,  t ha t ,  r. Chhe 
h , 

-- 
\- 

Human Rights Code i s  u l t r a  v i r e s  the  prov ince o f  B r i t i s h  Columbia,: * ,  by: 
I 

.Te - -  L*  4s 
v i r t u e  o f  s e c t i o n  93(1) .  Sec t ion  8 o f  t he  code d i d  no t ,  j n  the  6oard';- - - - 

C 1 

op id ion ,  i n h i b i t  t h e  r i g h t s  o f  Ca tho l i c  schools. - L~ 

I 

( d )  ,Freedom o f  Re1 i g i o n  

b 

F i n a l l y ,  the  issue o f  r e l i g i o u s  freedom was a i r e d  by counsel f o r  

t h e  school who argued t h a t  t h i s  fundamental freedom comes w i t h i n  the  

j u r i s d i c t i o n  of t h e  fede ra l  government- and t h a t  t he  Code i s  inapp l  i c a b l e  

i n  t h i s  p a r t i c u l a r  case because, " i t s  a p p l i c a t i o n  would v i o l  a te  r i g h t s  

g ranted t o  the  respondents as r e l i g i o u s  freedoms under the  c o n s t i t u t i o n  o f  +< 
Canada" ( I b i d ,  p.28).  The Board was n o t  convinced t h a t  t he  p r o v i n c i a l  

-;*&.'k' 

l e g i s l a t i o n ,  as e x h i b i t e d  i n  the  Code, i n h i b i t s  freedom o f  r e l i g i o n . .  
'. 2 

Quot ing  from M r .  J u s t i c e  Tysoe i n  t h e  dec i s ion  o f  t h e  B.C. Court o f  Appeal . - 

The r i g h t  t o  freedom o f  r e l i g i o n  does n o t  pe rm i t  - 

anyone, a c t i n g  .under t h e  u m b e l  kt ~f h i s  rklicjioua 
a , 

teachings and p r a c t i s e s ,  t o  v i o l a t e  the  law o f  the. . = , . 

land,  whether t h a t  law be . federa l  , p r o v i n c i a l  o r  

munic ipal  ( I b i d ) .  

r 

. . 
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The concTusion was tha t  the same principle was .apblicabTe t o  St.Thomas 

Aquinas School, and 0 t h -  

religion yas cons'iaered to 

ofe the codi was recognized: 
- .  

Catholic schoots.' The issuem of freedom of 

have no bearing on the case and the authority - ,  

. . 

The ~uman k i g h t s  Code 4s in pith and substance a law 

respecting c iv i l  .rights within the province and i s  

v>l id provincial ?egi s la t ion notwithstanding L t ha t  i t  
e U ' 

'governs employmerit pol i c i e s  af denominational' schools . - 
. - - .I 8 - *"- 

a ( Ib id ,  ~ . 2 9 ) . ~  * + 

effect ive ~ u l y . 6 ,  1979; on the ground -that the'school ' s  employment pol icy 4 

"could be "reconcileb with sec t ion  8(l) of the ~ u 6 a n  Rights Code1' (Ibid,. 
C , . 

i & .  

'. p .22 )  : She then exercised h e r ,  r ight  q o  appeal - under ,section 18' of the. 
i c . . L / . - 

, * Code. ~ a r g a r e t  Caldwell apd the Di r ec~+or  - ofL t h e _  Code- disagreed vli t h  
, =  A I .  

7 

' Boardls:interpretation o f  section 8.  he^ f,e"rt tha t  re1 igion and marital 
, , 

tus  caq6tm -he ' consiQred -- boia fid; * q ~ a l i f ~ i c a t i o n s  .' (Appellants' 
I 1  

Facturn, 1981, p..2) I t  was abso feJt 't ,hat the school's a-ctidn could hot be 

reconciled with section 8 of the Code, and that  the ~ o a r d ' s  conclusions irf 
' B 

the *interpretatjon of th i s  section .were erroks of law. Mafgaret Caldwell , 

al-so s tated tha t  t he  Board.erred by allo;ing ~ t u a &  e t  a l .  t o  qua l i fy  for  ' 
C 

the exemption pFovided by sec$ion%2. As Margarat Caldwell and the .. , 
* r 

9 ,  
, r Y 

B 
Directbr cf the, Code had s l igh t ly  d i f f e ~ n t  in te res ts  i n  t h %  3% Beyb 

- 

. ' c  - < . $ 

.'retained separate ~ e o ; ~ e t  f o r  t i e  app&t to.  .the * ~opreme of - M h  i - - --- 

. I ,  

3 & t '  
. * 

' Columbia. A1 though the * ~ o ~ r d ' s  decision fav.oured e t h e  po.si>iot? ' ?f. 
c -  r 

0 



the school, Stuart  e t  a l .  were f a r  from sa t i s f ied  S i t h  'the outcome. They . 

f i l e d  :a cross;apGal on the "freedom pf re1 igiDn" issue. 

, 

O .  

Judgement 11: The supre& Court of Brit ish Columbia 

In b r i e f ,  the .supreme' Cdurt of Brit ish Columbia overturned, the 

decision ' of the Board of Inquiry, thereby upholding, Margaret Caldwell ' s  . 
* + .  

claim of discrimination. ' M;. Just ice Toy heard the case in Febvuary 1980 . 

in Vancouver, and based' his decision on the same four legal issues 

examined by the Bodrd-af Inquiry, namely: sections ( a )  8 and. ( b )  22 of . 

the Code; ( c )  section 93(1) of'. the B N A ' A C ~ ;  and ( d )  the r ight  of freedom 
e 

ti -of r e l i g - i ~ n .  

i .  

Before d0istussilig t h e  reasoning behinb Mr. Just ice Toy's 
, 

- 
decision, i t  is'-necessary to  make mention of the legal counsel who repre- 

sented each party during the iupreme CouFt 'hearing. Margaret Caldwell and 
- 

Stuart  e t ' a l .  . retained t h e  counsel w h o  represented them a t  the ~ o a r d -  ofc - - 
n - 

* .  Inquiry: , ~ a v i d . ~ i ; k e r s  and A1 fred Clarke respectively. The Director of ' 
< * - .  , 

c i  

the Code 'saw f i t  t o  $etain a separate, counsel, Louis F. Lindholm. I t  i s  
d - 

+not uncommon, Y n' .human-' r ights  cases for  the complainants (both the . . 
alleging discrimination and the Director of the Code) t o  retain 

a 

. counsel; especially i f  'the case i s  very comiplex., If i t  i s  apgarent; as in :. 
r 3 

c t h i s  case, tha t  t h e  ~ o m ~ l a i n a n t s  are  not in tota.1 agreement as t o  the, - 
- - - - - - - 

7 ,  

. .  - aspects of a decision they wish to  question, then in everyone's in 

;eparate cpuhsel i s  retained. 0,ne f i n a l  note  re(iarding counsel' dn t h i s  
. , 

. -  L 

hearing i; 'that Louis L? ndhoim a1 SO: represented % the B. C .  ' ~ t t o r n e ~ - ~ e n e r a l  ' , 

on ihe Constitutional. issues. The Attorney-General of ~andda  had a1 so 



been informed of the appeals, b u t  chose not to be represented (Appeal B k .  ,. 

~ 0 1 . 2 ,  p.270). + . 
3 

2 

The appeal was by way of "Stated' Case" which,generally consists . , 

of two parts.  The f i r s t  consi,sts of the f ac t s  as. found by the Board and 
- 

the second part  deals with 'the questions of law upon wtiieh- the Supreme 

Court's opinion i s  sought. The appellate judge reviews the questions of , 

law> on the basis of the f ac t s  contaiked i.n the "Stated:Case", and cannot C 

, . 

look beyo@ them. ,These legal issues will now be examined. 

sectioi 8 of the Human Rights Code of ~ r i t i s h  Columbia 

d /'-l 
The i n i t i a l  question y i s e d  by th i s  provision was whethe; the 

facto& proscribed by section 8(2) of the Code, specif.ically marital 

s ta tus  and%ligion, c u l d  be regarded as -- bona f ide  qual.ifications, within 

the terms of .section 8 (1 ) .  Both counsel fg r  Tvlargaret Caldwell Tand for  the 

Dire'ctor of the Code argued tha t  the correct ir i terpretation of t h i s  

section i s  given by Professor McPherson in The Complaint: of Janice Lynn 

. ' . ~ o s t e r ,  Complainant, against B . C .  Forest Products Ltd. (1979): 

The f i r s t  point t o  be made about s .8  i s  $hat i t  
r .. 

provides tha t  discrimination on -certain bases - 
, namely, those l i s t ed  in s.8(2)-- i s  presumptively .. 

i l l ega l .  I t  does not follow, however, -_ tha t  - - - - - - - - 

discrimination on other grounds i s  automatical ly 
- -  - - - - -- - - - 

legal;. Rather the leg is la ture ,  by i'nserting the words 

"unless reasonable cause exis ts"  in s , 8 ( 1 ) ,  has l e f t  



the door open f o r  boards of inquiry and courts to  find 

tha t  discrimination on other grounds i s  ,;.illegal. 

Basical ly s .8 deal s with two.,categories of employment . 

Biscrimination. ~ i r s t ,  d'iscrimination on the basis of 

any of the named heads in s .8(2)  i s  always i l l ega l .  f 
Secondly, discrimiantion [sic:] on other groundsm= x 

be i l lega l  in soke employment s i t u a t i o n s - m t e d  in 

Reasons f o r  Judgement, 1980, p.  1 2 ) .  * 

Whilst considering t h i s  interpretation of section 8 ,  Mr. ~ u s t i c e  
th I 

Toy indicated tha t  a t  f i r s t  - sight  i t  appeared tha t  Margaret Caldwell ' s  

1.oss of fur ther  empl oyment a t  S t .  Thomas Aquinas School wa>~ndeed d-ue to  

her marital s ta tus  as "she'was a bigamist according to  a Church policy" 

( Ib id ,  p.13,). In addition, she had been treated different ly from 

non-Catholic teachers in the school, because she was a Catholic, and as 

, such "more was expected of her" ( Ib id ,  - p.8). - In - t h i s  - - instance, - - - - therefore,  - - 

J i t  did appear that  Margaret Caldwell ' s  marital s ta tus  and re1 igion had led 

to  the discrimination. I t  remained f o r  Mr. Just ice Toy to  'determine 

whether jn. f ac t '  t h i s  had been the case, and i f  so, whether t h i s  was per- 

missible given the special nature of a Catholic school. . .  
a 

In determining the xplirpose of the .. Legislature i n  .enacting 
I .  

sedtion 8 ,  Elr. Just ice ~o~:f 'ol ind tha t  i t s  main I. function was to  remove, 

from the wdrk environment, specif ic  types of discrimination. Counsel fo r  

the school suggested tha t  the clause "bona f ide  gualifi-cationsL-shoulrd-be 

qualifications,and tha t  an objective t e s t  was to  be applied when consider- 

ing 'unless reasonable, cause exists"' ( Ibid,  p.l3),  Mr. Just ice Toy was 



6 

unwilling ta-accept th i s  submission, s t a t i n g  that:_ " i f  subjectively- t h e -  - 

employer holds an honest and reasonable &lief tha t  he i s  creating a bona 

'f ide qualification i t  matters not that-qiewed objectively the f a i lu re  to  
'1. . 

rehire  was not done with reasonable cause" (Ibid,  p:15). He fur ther  

cons ideredtha t  such ,an interpretation "would be giving undue emphasis to  
f * t ,  <~ 

the opening words of section 8 ( l ) " ,  whi'ch would render the r e s t  of the - 

t * 

section, especially "the apparent prohibitions. in section 8 (2 )  complet-ely 

meaningless" (1bid): ~ a v i n ~ '  decided t o  reject  t h i s  submission of Stuart  , - a i 

e t  a l . ,  he chose t o  adopt ~ r o f e s ' d r  McPherson's interpre&tion of , ?- 

section 8 , a s c o r r e c t .  - The judge's f i r s t  concTusion in the hearing was: 

I ,  therefore,  f i n d  thgt  . the Board of Inquiry erred in - 
law when i t  concluded tha t  re l igion and/or marital 

s ta tus  could he a bona f ide  qua3ification which they 

appear to  have done.. . ( Ib id)  . 6 ,  

1 

He then proceeded -to - deal - wi t H  -the appl i  cabil i ty o f  the- - - .'. 

section 22 exemption. 

tion 2 2  of the Humah Rights Code of Brit ish ~ ~ l u m b i a  

Margaret Caldwell a l leged-that  the Board of Inquiry erred in law 

in extending the ambit of section 22 t o  S t .  Thomas Aquinas School. In 

order to  decide . this.  i s s u ~ ,  Mr. Just ice Toy s tated tha t  i t  was necessary 
- -- - - _ - - - _ - - 

t o  determine whether hersmarriage had indeed s e t  her apart  from the 
- - - - - _ 

Catholic c o m m u 5 t y ,  whether in f ac t  she was no longer- in good standing 



b 

- .84 - - -- - --  

t r  

w i t h i n  t h i s  " i d e n t i f i a b l e  group". $onf ined a s ' h e  was t o  t k e  i i f W m a t i o n - -  

conta ined i n  t he  "Sta ted  Case", h& h e l d  t h a t  he cou ld  f i n d  no evidence t o  

support  such a  p r o p o s i t i o n  and f u r t h e r ,  

t b e r g i s  a  t o t a l  absence o f  

- 
C,- 

evidence t h a t  sh& has 

yo1 u n t a r i  l y  withdrawn as a  ~ a t h o l  i c, p r a c t i s i n g  o r  
', 

P 

otherwise, o r  t h a t  t h e  Church has ta,ken steps t o  l i m i t  

o r  q u a l i f y  her  , r i g h t  t o  be a  p r a c t i s i n g  C a t h o l i c  o r  

t h a t  she was o r  i s  "no t  i n  good standing"  ( I b i d  p.19). 
7 

a- 

, i , 
- -- 

kL 
I 

This . being the  case, when t h e  school decided 7 n o t  - t o  renew Margaret 

Ca ldwe l l ' s  c o n t r a c t  they were n o t  gr 'ant ing a  preference members o f  an 

i d e n t i f i a b l e  group w i t h i n  the  terms o f  sec t i on  22. Rather, i t  was "making 

a  s e u c t i b n '  o r  ;reference between Mrs. Caldwel l  and o thers  a l l  o f  whom 

were members .df t h e  i d e n t i f i a b l e  group" ( I b i d ,  P.20) .  C l e a r l y  then, 

sec t i an  -22 had no a p p l i c a b i l i t y  here-, and the 'sc t rou l - -cou ld  not- b e n e f f t -  -- 

I , - - +  

f rom the  exemption tRerein.  
- 

- 

( c )  Sect ion 93(1) o f  t he  B r i t i s h  Nor th  America Ac t  (1867), . .  

? 

The school cross-appealed the  Board o f  Inquiry- 's dec i s ion  on the  
- 

g.round t h a t  t he  Code i s  i n v p l i d ,  be ing  an e,ncroachment on feae ra l  j u r i s -  

d i c t i o n .  With respect  t o  sec t i on  93(1)  o f  t h e  BNA Act,  M r .  J u s t i c e  Toy 
- - - - - -- -- 

commented t h a t  i t  re fec red  t o  p r b - ~ o n f e d e r a t i o n  r i g h t s  and p r i v i l e g e s .  

~ x a m i n i n g  the,,history o f  t he  prov ince he remarked: " I n  B r i t i s h  Columbia 

the re  -were n  pre-Confederat ion s t a t u t e s  g i v i n g  Ca tho l i cs  o r  any o the r  -:I 



< 

denominat ion-any r i g h t s  ' o r  p r i v i l e g e s  i n  t h ~ f T & c F 0 9  educa t i on " - ( f b - i ~ - -  ---- 
r \ 

4 + 

p.22).  As denominat ional  schools  i n  t h e  p rov ince  had opera ted  o u t s i d e  o f  

t h e  P u b l i c  School Ac t ,  he con t inued ,  t h e y  had n o t  r e c e i v e d  s p e c i f i c  r i g h t s  

and pri v i  1  ege$. Pre and pos t -Confedera t ion  s t a t u t e s  o f  B r i t i s h  Columbia 
1 .  

d e a l t  e x c l u s i v e l y  w i t h .  s t a t e  schools ;  and f o r  t h i s  reason, he was 

unw i l  f i n g  t o  accep t  t h e  subm is i i on  t h a t  t h e  a w l  i c a f i o n  o f  s e c t i o n  8 would 

i n f r i g g e  ~ ~ o ~ ~ n o m i n a t i o n a l  ,school r i g h t s .  1; h i s  o p i n i o n  these  r i g h t s  
k %!. w , 3 

were n o n e x i s t e n t  b e f o r e  Confederat ion,  and had no b e a t i n g  on t h e  p d s e n t  
I 

cdse: . 7 - 

i 

Acco rd ing l y ,  I r e j e c t  t h e  Resp0ndenC.s submission t h a t ,  

sec. 8 o f  . the Human R igh t s  Code o f  ~ r h i i h  Colpmbia i s  - 
u l t r a  v i r e s  o r  shou ld  be i n t e r p r e t @  as i n o p e r a t i v e  

i n s o f a r  as '  i t  p u r p o r t s  t o  'apply t o  ~ a ~ h o l  i c  schools  on 

t h e  b a s i s  t h a t  t h e  Re ndents do n o t  have any r i g h t s  

o r  p r i v i l e g e s  as env isaged i n  Sec. 93(1 )  ( I b i d ,  p .22) .  

( d ) .  Freedom o f  R e l i g i o n  . 

k 

The f i n a l  l e g a l  i s s u e  t o  be cons idered  was whether s e c t i o n  8 O f  

t h s  Code i n f r i n g e d  upon t h e  r i g h t  o f  freedom o f .  r e 1  i g i o n .   tia art e t  'a1 . 
s t a t e d  t h a t  any i n t e r f e r e n c e  by t h e  Board b f  I n q u i r y  w i t h  t h e i r  d e c i s i o n  -. 
n o t  t o  r e h i r e  Margaret  Ca ldwe l l  , would 'amount t o  i n f r i n g e m e n t  o f  " t h e i r  

r i g h t s  o f  e v a n g e l i z a t i o n ,  p ropagand iz ing  and t each ing  o f  t h e  C a t h o l i c  way 

o f  1  i f e "  ( I b i d ,  p.23). Hav ing cons idered  t h e  arguments i 6  thiy-submi-s-sion, 

M r .  J u s t i c e  Tog dec ided t h a t  t h k  ~es f t enden ts '  r ight t o  #peedon o f . r e i i g i o ~  -- 

had t o  be exe rc i sed  w i t h i n  t h e  Taws o f  B r i t i s h  Columbia, and -he  'quoted 

f r om U. S. Supreme Cour t  judge,  M r .  J u s t i c e  F r a n k f u r t e r ,  i n  Board o f  

Educat ion vs.  Ba rne t t e :  



- -- 

The constitutional protection of reTigi%Us free&Zi - - w 

* 
t e r m i n a t e d  dis 'abi l i t ies ,  i t  did not create  'Hew L 

privileges. I t  gave religious equality,  not c iv i l  - 
immunity. I t s  essence i s  freedom from conformity to  * 
re1 igious dp@a, n o t  freedom from cbnformity t o  l aw 

becauie of religious dogma ( Jb id ,  p.24 underlining for  

emphasis by Toy, J .J .  

In consequence", i t  was held that  the r ight  of freedom of - i 

re1 igion does not remove the .ob13igation of compliance with provincial .. 
/ 

. ' legis lat ion.  Further, i t  was concluded tha t  the e f fec t  of the Code, "op- 

the Respondentsl 'rights to propagate the i r  religion i s  incidental and of a  
* 

minimal incidence . . ." ( Ib id ,  p.25). In the view s f  the appellate court 

there was n o t  a  conf l ic t  between Stuart  e t  a l . ' s  fundamental r ight  df 

freedom of rel igion,  and the provincial leg is la t ion ,  as the decision not 

.to rehire Margaret C a l d ~ e l l ~ h a d  been a  secular one: 
- .  

I n  essence i t  i; my conclusion- that  the Respondents' 

, conduct tha t  i s  being called in que;tion i s  .a c iv i l  or 

' secular matter and should not be characterized as an 
* interference with a  r ight  to  propagate one's religious 

bel iefs  (Ibi*d, p.26). 
I , 

Thus a l l  four legal issues were decided in Margaret Caldwel~l's ., 
- 

favour a t  the B . C .  Supreme Court levei ,  her allegation of d is~r iminat i~on 
e 

was upheld and the case remitted to  the Board of Inquiry fo r  an appropriate 
- - -  - - 

disposition. Before th i s  could be -done however, Stuart  e t  a l .  served 

notice of the i r  intention t o  appeal the decision.. .The appeal was heard by 

. the B . C .  Court of Appeal in November, 1981. 



p-L pp - 

'Judgement 111: The Court of Appeal of British Columbia 

I n  short ,  the Court of Appeal reversed the Supreme Court's find- - 

ing of discrimination a f t e r  .reviewing the game four points of law. In . 
li 

t h i s  instance, the appeal was heard by a bench of f ive  judgq with &rgaret  

Caldwell , the Director of the Code, and the Attorney-General of B.C.,  + n  

the role of respondents, and Stuart  e t  a l .  as appellants. There3were four 

d i s t inc t  par t ies  in the dispute a t  t h i s  level:  f igure 5 delineatps them 

and the i r  arguments. An interest ing development to  note a t  t h i s  juncture 

i s  the divergence of the Attorney-General of Bri t ish Columbia from the co- 

respondents on the appl icabil  i-ty of section 22 of the Code. Unlike . 

Margaret Cal dwell and the Director, the pr;'ovincial Attorney- General sup- - 
k ported the contention tha t  the Catholic-.school - was exempted under th i s  

"a t 

head. Information has ye t  t o  emerge which ex %lains t h i s  difference.  
- - - - - - - - . - -  

The purpose of the Appeal Court hearing was to  examine the 

points of law concerned in the ~ a r ~ a r e ' t  Caldwell case, which was charac-. 

ter ised as a dispute demonstrating ri'ghts in cbnf l ic t :  I 

- - 

L 

8 
Like most human r ights  cases, the r ights  of .one, here 

. , 

Mrs. Caldwell , touch the r ights  of* others,  here the 

4 school and those intpre'sted i n r j t ,  The balancing qf 

thes6 right'; requires care and sens i t iv i ty  ( ~ e a s o n s  
i 

' f o r  Judgement of the Hon. Just ice Seaton, 1982, p . 2 ) .  A 

- 

~hroughout the hearing, the just ices  reviewed- the .  Board -of 1nqui r j i  9. 

" S t a t e d  Case" and a1 so the arguments of a1 1 four pa r t i e s ,  'contained in the. , *  
b - 
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Factum. The Board o f  I n q u i r y  has t h e  respons , i b i l i t y ,  i n  a  human r i g h t s  - 
* case, t o  determine t h e  f a c t s  anS1 t h e  v a l i d i t y  o f  a  compla in t  sf d i s c r i m -  .. 

' - i n a t i m .  When a  case * i s  t aken  f u r t h e r  * t o  t h e  Supreme. Cour t  and Appeal 
/ t  

+a A 

1 Court ,  i t  i s  t o  q u e s t i o n  t h e  Board 's  f i n d i n g s .  I t  i s  f o r  t h i s  reason, 
4 

t h a t  th roughout  t h e  d i spu te ,  t h e  Board o f  I n q u i r y ' s  i n i t i a l  d e c i s i o n  i s  
L 

c o n s t a n t l y  examined. The Abpeal Cour t  had t h e  respolrST$i 1  i ty o f  determin-  

* i n g  t h e  c o r r e c t  i n t e r p r e t a t i o n  o f  the 'Cour  Tegal i ssues  a t  d i s p u t e  i n  t h e  
'+ 

Margaret  Ca ldwe l l  Case. ( F i g u r e  6 g i ves  a h r t h e r  e x p l a n a t i o n  o f  t h i s ) .  

( a )  Sec t i on  8 o f  t h e  Human R igh t s  Code of B r i t i s h  Columbia b 

" 

M r .  J u s t i c e  Ca r ro the rs  no ted  t h e  importance o f  s e c t i o n  8  when he 
. 

s t a t e d :  

... de te rm ina t i on  o f  t h e  opera_ t i ve_e f fec t  o f  each word, 

phrase and c lause  of s.8 p rov ides  t h e  key t o  t h e  

i n t e r p r e t a t i o n  and o p e r a t i v e  e f f e c t  o f  t h e  s t a t u t e  as 
0 

a whole (Reasons f o r  Judgement, 1982, p.3.) '  
- r 

- I 

The Appeal CoOrt concerned i t s e l f  i n i t i a l  ly w i t h  t h e  c o r r e c t  i n t e r p r e t a -  a 

t i o n  o f  t h e  sec t i on ,  and i n  p a r t i & l a r ,  whether " r e l i g i o n "  and l lmaFi ta l  

s t a tus ' '  can eve r  be j u s t i f i a b l e  employment qua1 i f i ~ a t i o n s .  Furthernored, 
t 

i f  such f a c t o r s  can be cons idered  -- bona f i d e  q u a l i f i c a t i o n s ,  then  f a i l u r e  - - 

t o  conform w i t h  them, c o u l d  c o n s t i t u t e  " reasonable cause" f o r  r e f u s a l  t o  

h i r e  o r  r e - h i r e .  For  t h i s  reason, M r .  J u s t i c e  Seaton commented t h a t  t h e  
- 

2 Cour t  had t o  cons ide r  what i s  meant by t h e  terms " r e l i g i o n "  and " m a r i t a l  
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s ta tus" .  ' ~ e ~ c o n c l u d e d ,  in t h i s  ingtaltce; th,a+re&iad, at-%peejfried- Cn 

section 8 (2 )  was "religion o t  i t s d l f " ,  rather than a  broad definit ion .. 
- .  

, which cpuld extend to  "a cause based ,oh religion" (Reasons fo r  Judgement,' 

1982, 7  - I n  addition he s tated:  =a 

c 

i 

f 
I 

Section 8 ( 2 )  l i s t s  ch-aracteristics that  identify an 

individual in a  passive not an ac'tive Sense. Conduct 

i s  l e f t  t o  s.8(1)-. What you are i s  within s .8(2) :  

what you do i s  n o t ' , ' ( I b i d ,  p.8). 

1 

c= 

- 

The passive and act ive connotation gjven to  the section was 
f 

correct ,  a~cording  t o  Just ice Carrothers who :further added tha t  t h i s  
P 

, . 

i interpretation "when applied throughout the y x t i o n  stands the t e s t  of 
I 
i 

logic and common sense and provides a  practic,al application of the s t a tu t e  

as a  whole" (Reasons f o r  Judgement, p.3). a Stating tha t  the Board of 

Inquiry was correct in viewing Mrs. Catdwell's conijuct as Qal l ing into 
"% 

category s  . 8 ( l ) ,  Just ice Seaton s'tated: 

, 
,-- 

c 

There was a  substantial body of evidence - 

Mrs. Caldwell ' s  marriage outside the church to/ a  

divorced person was a  serious breach of the rules of 

the cburch and that* she could no longer be consid / red 

. a practising Catholic (Reasons fo r  Judgement, p.8). - * 

. . i <*tL 

.It i s  apparent' tha t  'on the issue of section 8 ,  the App $ 
b 

a -  
Court's interpretation of the fac ts  of the case led i t  t o  a  conclusion 

\ 

t o t a l ly  opposite tha t  of the B . C .  Supreme Court. Agreement did ex i s t ,  
/ 

t 



' however, in the opinion that. the case should be 

of Inquiry, to  c l a r f f y '  certain issues ,which. 

remitted back to  the Board 

are of importance to  the 

cour t ' s  decision-making. 
b 

Considdng section 8 specif ical ly ,  Chief Just ice Nemetz stated 
I 

t ha t  i f  a s t a t e  school had taken the same action as St.Thomas Aquinas in 

refusing to  reh i re  Margaret Caldwell , then the Code wou'ld def in i te ly  have * 

been considered breached. The difference lay in the f ac t  that  St.,Thomas 
+ 

Aquinas had presented i t i e l f  as a school with a very d i s t i n c t  philosophy, - 

and claim% total  -exemption under section 22 of the Code. ~ e f e r r i n ~  to  

the decision by Hutcheon J .  in Burns vs. United Association of Journeyman 

plumbing ar;d Pipefi t t ing Industry (1978), he concluded tha t  "discriniina- 

t ion based on rel igion,  marital .status and the other proscribed categories . 
i s  always i l l e g a l " ,  as specified in section 9 (Reasons fo r  Judgement, 

p.4). The same judgement was applied .in Foster vs. B . C .  Forest ~ r o d u c t s  . '  

Ltd .  (l'9Kl), when referred t o  section 8. I t  was. these two opinions which 

led the Chief Jus t ice  to  disagree with the interpretat ion of Seaton J .  in 
a - 

t h i s  case. 'The catggory of rel igion,  stated Chief Just ice Nemetz, could 

n o t  be interpreted so broadly as to  include a person's conduct emanating 
I * 

from non-conformi ty to  Church dogma, provibing reasonable cause f o r  action 

taken. I n  the Caldwell case, the decision not t o  rehire her, he 
, 

continued, had not been based on "religion per se ,  b u t  on conduct ar is ing f 

-out  of religion" ( Ib id ,  p.5).  

' I t  i s  obvious tha t  the interpretatfon of section 8 was not 

shared by' a l l  members of the Appeal Court on the case a t  bar. Figure 6 
4 . F 

elucidates the opini'ons'of each Just ice on each of the four poinfs,of law, ' 



- - -  - - 

/ I %  

according t o  his "Reasons for  Judgement" (1982). That the f i d  3~cskices -- 
+ are not in to ta l  agreement on each point i s  not unuspal in court cases: , 

the f ina l  decision arrived a t  represents the majority decisidn of the 

Court. What i s  s igni f icant  i s  the f ac t  that  the Caldwell Lcask pbresents 
& -. j 

d i f f i c u l t i e s  . in adjudication, par t icular ly as a resu l t  of t h e -  apparent 

ambiguities of section 8-of the Code. 
, 

.The majority of the Appeal Court agreed with, Jusf ice Seaton's 
- L- 'i, 

interpretation of section 8 in t h i s  instsnce. Thus i t  was decided that  , 

c the bona f ide qua1 i f ica t ions  demanded by St .Thomas A~uinas,, namely -- 
religion and marital s ta tus ,  were acceptable c r i t e r i a  f o ~  employment or 

re-employment in the school. - 

The. next task was to  consider whether the &hool could claim 

exemption from. the general principles of' the Code by qualifying fo r  , 

section 22.  j -. 
. , 

(b )  Section 22 of the Human Rights Code of Brit ish Columbia 

Chief Jus t ice  Nemetz's ,discussidn of- section 22 i s  useful 

because i t  s e t s  down four c r i t e r i a  which'the school must sa t i s fy ,  i f ' i t  i s  

t o  be granted exkrnption from the Code, namely: 

-- 7 I- 
" ( a )  St.Thomas Aquinas i s  an educational or religious 

organization; ( b )  i s  not operated for  prof i t ;  
- 

( c )  i t s  primary purpose i s  to  promote the in t e res t  and 

welfare of - i t s  ident i f iable  group; and 

ident i f iable  group i s  characterized by 
< - 

' religion" (Reasons for  Judgement 41.7). 

/ *  
-k 



* 
J .  

- 

He i t a t ed  fur ther  tha t  i f  the Board of Inquiry found tha t  these four 
7 - -- - -- --- 

t o  a determination as to  whether the 
.rc 

school "properly c i s 4  i t s  preference in selecting other teachers to  

undertake Mrs. Caldwell ' s  work" ( Ib id ) .  

The main issue, according to  the Chief Jus t ice ,  centered around 
& 

t h i s  question: assuming that  Margaret Caldwell was "hired preferent ial ly" ,  
1 

<- as a. member of the Catholic group, was she s t i l l  a member of tha t  group, 

"when i t  chose not t o  rehire her?" ( Ib id ,  p.8). He continued tha t  " . . . i t  
6 # 

, i s  open t d  the organization t o  e iercisd a f u d h e r  preference b u t  only in 

favour of other members of the ident i f iable  group" ( Ib id ) .  Finally, the * 

Board of 1nquir@ad t o  be sa t i s f ied  tha t :  B 

the person n o t  rehired has acted in such a repugnant \ 
9 

manner tha t  t ha t  person has by his or her condudtF 

placed . himself or herself outside the ident i f iable  

group because he or she i s  no longer in a position t o  ,- - -  - - -  

p r o m b i ' t h e  in te res ts  and we1 fare  of the group" 'F\ 
( I b i d ) .  

When discussing the Appeal Court's findings in Section 2 2 ,  i t  i s  

-useful t o  begin with a cornme? made by Mr. Just ice Hutcheon fo r  i t  
I 

foreshadows the f inal  decision: (, 
.< 

0 

I view section 2 2  as the answer to  th i s  case. I do - -  - 

B. 
4& 

not find i t  necess@ary t o  consider the meaning .of ' 

section 8 because i f  section 22 applies,  as I t h i n k  jt - 

I 

does, there i s  no room for  the operation of section 8 
- 

(Reasons fo r  Judgement, 1982, p.6). 
P 

d 

$ 8 

-4 
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~utchebn J .  continued 

schools were a1 1 ovied 
\ 

by s ta t ing  tha t  from. 1969 to  197-3, denominational 

to  employ personki  '\\'iuho followed the C'hukh's ~* 

i - 
j 

teachings, without being in contravention ~f the Code. He was referring 

to  legis lat ion before 1973, namely the Human Rights Code S.B.C. 1969 

which, although s l igh t ly  different  in wording, s very similar to  the 3 
present Human Rights. Code of Brit ish Colu_mbia. I t .  was Mr. Just ice 

1 

Hutcheon's conclusion tha t  s e c t i o a  22 has the same intent  as the e a r l i e r  

legis lat ion expresses in section 1 1 2 )  of the 1969 Human Rights Code, and 
.- - 

t h a t  Stuart  e t  a l .  were exempted from the Code's general principles.  

Section l l ( 2 )  reads: 

The provisions of sections 5 ,  7, and 8 do not apply to 

any exclusively chari table ,  philanthropic, 
educational, f ra te rna l ,  religious,  or  social 

organization -or corporation that  i s  not operated for  - - I 

pro f i t ,  o r  t o  any organization tha t  i s  operated 

primarily to  fos te r  the welfare of a religious or 

racial  group and i s  n o t  operated f o r  p ro f i t ,  b u t  

ins t i tu t ions  ope;ating under the Public Schools Act - 
: are not exempted ( Ib id ,  p.7): 

< 

He further  ~oncluded,  tha t  the .Board of Inquiry was r ight  in i t s  

conclusion: "the ' ident i f iab le  group' in section 2 2 ,  could prefer  one 

member of the group over another" ( Ib id ,  p.8). Mr. Just ice ~u tcheon ' s  - 
C 

- -- - -- 

f inal  comment on sect% 22 was: 
v 

' 



The rules  of the ident i f iable  group may ca l l  fo r  such 
0 

preferences within the group. One may not agree with 

these rules or  with the discrimination tha t  resu l t s .  I 

think, however, tha t  section 22 permits such rules t o  
f3 
'h be-enforced and exempts the ins t i tu t ion ,  in this case 

S t  .Thomas Aquinas High School.,' from the provisions of 

sectiotl 8 of the Human Rights Code ( Ib id ,  p.8). 

Mr. Jus t ice  Seaton agreed w i t h  the purpose of  section 22 statang 

tha t  "without i t  the denominational schools tha t  have always been accepted 
- -- 

as a right of each denomination in a f ree  society would be eliminated" 

(Reasons f o r  Judgement, p.  1 0 ) .  Concurring with Justice' Hutcheon that  

" ' s e c t i o n  22" must be permitted t o  prevail 

i t s  'purpose", J u s t i c e  seaton' added: 
b 

over s.8 i f  i t  i s  t o  accomplish 
1 

+ 

In a negative sense s .22-is  a Timitation on the r%ts  -- - -  - - 

- referred t o  in other pa<ts' of the Code. B u t  in 

another sense i t  i s  a protection of the r idht  to  

associate.  Other sections ban religious discrimina- 
1 

t ion;  th'is section permits the promotion of religion 

(Ibid p.10). 

,, 
1 

The clause "granting a preference", a s  detailed in section 2 2 ,  

was also c a ~ e f u l l y  examined by the Appeal Court. .Since no  new teacher 

took over Margaret Caldwell's workload, i t  had heen argued tha t  no prefer- 
-- -- 

'ence b a s  shown and, - as such, Stuart  e t  a1 . were not f u l f i l  1 ing t h e  

requirements of the section. considering th i s  point S e a t ~ n  J, stated:  



'i i 
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7 
\ 8 .  = .  : ', $ * .  :- . -- 

ppp 

In my *view, p r e f e r e ~ c e  includes the g r h t i n g  of a , . t 8. 
4 

favour or benefit and need not be restric&d t o  e lec t -  t'. ;**- . . - T  

ing bejween a1 ternat ives ,  and the words "granting a. - - 

- 
preferx!nce to  members" , i n  th i s  section author-ize the O 

€7 

P - withholding or withdrawing of a favour*or benefit from 
a 

, a non-member ( Ib id ,  p.11). 
\ 

Margaret Cal dwell had, in &he eyes of the Cathol i c  Comnuni ty , ceased to  be 
- 4' 

a member, and could no longer be considered a practicing Ci$$holic,,aecord- , ' 4  . , 
* 

inq to  the Church and hence, no longer was a member 6f the " ident i f iable  
- 

group"'. I t  was due t o  + th is  f a c t  tha t  he was will ing to  agree with the . dd 

P 
Board of inquiryt  a s conclusion regarding Margaret Caldwell I s  standing in ' 

i -. the community: % 

B 
3 

* 
Thus the 'preference would be - to members rather than 

- 
among members. We - -- do - not - -- have - - t o  - decide -- - - in - - thisecase.  - - 

- 

- whether s .  22 permits preference among members ( Ibid,  

, . 
., 

I 

From t h i s  statement i t  can be gathered tha t  although the Board 
C 

of Inquiry had concluded i t  was acceptable fo r  St.Thomas Aquinas. to  grant 
Y 

a preference among members of thg ident i f iab le  group, rather than - t o  - 
' . % 

members of the ident i f iab le  group, the fac t  s t i  11. remained, shanties 

notwithstanding, t ha t  Margaret. Caldwell had ceased to  - b e  a memberafL-thep--- 

y a u p .  AS' such, a preference had been witfiheld from her, and t h i s  was 
n C * considered acceptable, given the special nature o ' the  group. 

-0 

1 
d 
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Mr. Just ice Seaton concluded tha t :  

i t  was open t o  the Board t o - f i n d  tha t  Mrs. Caldwell 
I 

was no- Fonger a practising Catholic, t ha t  within 

geographilcal l imits  such persons were an ident i f iab le  

group, and tha t  the refusal t o  re-employ was permitted 

by s.22 (Reascns fo r  Ju@&ment, p .  13). 
* * 

ss 

Thus the B . C .  Supreme Court's interpretat ion of section 22 was overruled. - 

; I t  was decided tha t  there was ample 'evidence to  show tha t  Margaret 
7 

Caldwell was no longer a member of the " ident i f iable  group", and as such 

could not be granted a preference by.i t .  The Appeal Court next considered 

, a the constitutional arguments presented by Stuart  e t  a l . .  
i 

k 

( c )  & (d)  Section 93(1) of the Brit ish North America Act (1867) and the 

The legal issues surrounding section 93(1) of the @i.tish North 
/- 

America Act, and the r ight  t o  freedom of religion did not. oc&py a l o t  of * 

space in the "Reasons fo r  Judgement" of thy B . C .  Court. Only chief 
'! 

Just ice Nemetz and Fir. Jus t ice  Seaton made refkrence to  them, and then 

, . o ~ l y  b t i e f ly ,  Jeading one to  

t ions in the f inal  verdict .  

. Mr. Justi-ce Seaton 

conclude tha t  they were n o t  major considera- 
,f 

commented: 

When s.22 i s  interpreted 

fashion, the constitutional 

freedom of religion remain 

schools continues ( Ib id) .  

in other than a narrow 

arguments cannot be made - 
and the- r ight  to  separate 



Chief Just ice Nemetz concluded: "the Human Rights Code i,s not u l t r a ' v i r e s  ' 
4 

the Legislation of the Province" (Reasons for  Judgement, p.18). Thus, the 

B . C .  Appeal Co.urt agreed with b o t h  the Board of Inquiry and the B . C .  
- 7  

Supreme Court: the Code was vali]dwlegislation which was -- in t ra  v i res ,  and 

did not encroach upon the school 's  r ights  or  l imi t  the enjoyment -of 
# d 

freedom of religion. 

The ultimate conclusion c? the B . C .  Court pf Appeal, as 

expressed. by Hutcheon J .  was tha t  i t  sho'lld ' restore the order of the 

board of inquiry dismissing the complaint of Mrs. Caldwell" ' (~eason?  for  
1 

Judgement, p . 8 ) .  In addition, the Court decided tha t  "the case should be 

remitted on the 2.8(1)  question and the Board should a t  the same time be e, * 

free to  reconsider the application of s.22" (Reasons f o r  Judgement, 
% 

Seaton J . ,  p .  13) .  The Board of Inquiry* has not as y e t ,  had the oppor- 

tunity to  re-examine the case, fo r  Margaret Caldwell sought leave to  

appeal the third judi-cia1 decision, and the -dispute-wi-ll next be adjudi- 
8 

, * - cated by the Supreme Court o f  Canidadthe final a rb i t e r .  

/ 

In summary, the Caldwell case involved four legal issues which ' 

were examined a t  a l l  three levels of the provincial judicial system, with 

the main area of disagreement concerning the meaning of sections 8 and 22.  

On the other hand, there was unanimity on the constitutional questions. 

Figure 7 demonstrates graphically the varying resu l t s  obtained from the 
- -- 

three judicial  hearings. The Margaret Caldwell case will next be heard by 

the Supreme Court of Canada. In the course of rendering a judgement in 

the case, i t  i s  anticipated tha t  a def ini t ive interpretation of sections 8 

and 22 of the Human Rights Code of Brit ish Columbia, will be p.rovided. 
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I m p l i d t  i n  t he  i n t e r p r e t a t i o n  w i l l  be~wha  has f inaTTy won i n  the  ~ a k P w e l  

'- d ispute.  - The case w i l l  then probably .be re turned t o  t h e  i n i t i a l  Board o f  - 
I nqu i r y ,  t h e  f a c t - f i n d i n g  body, which w i l l  amend o r  con f i rm  i t s  . o r i g ina l  

decis ion.  That " j u s t i c e  w i l l  p revd i  l", i s  w i thou t  quest ion,  b u t  whether L 

. , 
- t h e f i n a l  dec i s ion  i s  regarded i s  f a i r ,  w i l l  be a s u b j e c t i v e  judgement f o r  

d 5 __ the pa r t4 -e~  invo lved.  
> -&;'. 

.p' . 
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NOTES 

Revised S t a t u t e s  o f  B r i t i s h  Columbia, 1979, chap te r  186. 

B r i t i s h  No r th  America Ac t ,  s e c t i o n  93, 30 V i c t o r i a ,  chap te r  3. 

I n  t h e  proceedings o f  t h e  ~ o a r d ' o f  I n q u i r y ,  t h e  Respondents were 
r e f e r r e d  t o  c o l l e c t i v e l y  as: I a n  Char les  S t u a r t ,  P r i n c i p a l ,  
s t  .~hdmas Aquinas H i g h  School ; St.Thomas Aquinas H igh  School Board; " 
and t h e  C a t h o l i c  P u b l i c  School Board o f  t h e  Archdiocese o t  Vancouver. a 

However, t h e  S o c i e t y  which owns and operates t h e  C a t h o l i c  schools ,  
t h e  C a t h o l i c  P u b l i c  Schools o f  Vantouver Archdiocese,  was cons idered 
t h e  ma jo r  Respondent, a c t i n g  on b e h a w o f  t h e w t h e w  

A. 

For  a  f u r t h e r  d i s c u s s i o n  f o r  t h i s  theme see A.S. Abel , & J. I .  Lask in ,  
L a s k i n ' s  Canaddian C o n s t i t u t i o n a l  Law ( 4 t h  ed. ) .  (Toronto:  The + 

i 
Carswel l  Company L td .  , 1975).  
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, . Chapter  5: P o i n t s  A t  I s s u e '  . - 
. - , . \\ 

. . 
T h i s  chap te r  examines t h e  issues. a r i s i n g  f r o m  t h e  t h r e e  

j u d i c i a l  ' h e a r i n g s  i n  the- Margare t  ~ a l d w e l ?  case. They demons t ra te  t h e '  

' d imensions and compl&j  t i e s  o f  the '  d i s p u t e ,  nade ly :  - t h e  r e 1  i g i o u s  

concerns o f  s e c t i o n s  8  and 22 o f  t h e  B.C. Human R i g h t s  Code ( t h e  code);' 
-- 

v.-- . 

t h e  c o n s t i t u t i o n a l .  i s sues  con ta i ned  i n  s e c t i o n  93 (1 )  o f  t h e  B r i t i s h  N.orth 
, 

e 
America Ac t  (1867);2 and t h e  r i g h t  t o  freedom o f  r e l i g e i o n .  More s p e c i f -  

i c a l l y  t h e  chap te r  w i l l  address t h e  ques t ions :  how bro'ad i s  t h e  t e rm  

" r e l i g i o n " ? ;  i s  i t  r e l i g i o n  p e r  se, o r ~ c o n d u c t  a r i s i n g  o u t  o f  r e l i g i o n ? ;  

what makes a  C a t h o l i c  " C a t h o l i c " ? ;  i f  t h e r e  a re  d i f f e r e n t  c a t e g o r i e s  of 

f a t h o l  i c s  does t h e  Code p r o v i d e  f o r  a  p re fe rence  t o  .be made between 
6% * * 

them?; e x a c t l y  what r i g h t s  were e n j o y s 6  by E.C. denom?national s4chool: a t  
6 3 

t h e  t i m e  o f  Con fede ra t i on  (1871)?;  - and, i s  t h e  r i g h t  - t o  freedom o f  
- - - 

r e l i g i o n  ab r i dged  by  t h e  Code? I n  answering these  ques t i ons  t h e  d i scus -  

s i o n  draws on o t h e r  cases w i t b  s i m i l a r  concerns t o  those  i n  t h e  Ca ldwe l l  

case. 

A Issues Concerning S e c t i o n  8  o f  t h e  Human R i g h t s  coke& B.C. - J 

( i )  "Reasonable Cause" 

.%: *. 

One o f  t h e  ma jo r  . issues L i n  t h e  j u d  

t h e  q u e s t i o n  o f  " r e a s o n d l e  cause" as ' spec 

i c i a l  d e l i b e r a t i o n s  concerned. . 

i f i e d . i n  s e c t i o n  8(1) o f  t h e  
/ 

Code. 



/ 

. . .no' employer s h a l l  r e f u s e  Jo employ, o r  t t o  con t i nue  

, t o  employ, ... un less  reasonable  cause e x i s t s  f o r  such - 
r e f u s a l  o r  d i s c r i m i n a t i o n  ('emphasis added). 

, . 
i 
j 

The Board o f  I n q u i r y  and t h e  B.C. Appeal 'COU&. found  (ha t  reasonable  
I i cau'se d i d  e x i s t  , f o r  S t u a r t  e t  al: , t o  deny Marigaret Ca ldwe l l  f u r t h e r  i 

employment i n  t h e  school  s i n c e  she had ceased t o  p r a c t i c e  ;hat t h e  Church 

preaches, "namely, t h a t  one shou ld  n o t  mar ry  a  person who, i n  . the 
i .  

Church ' s  eyes, i s  m a r r i e d  t o  s o r n e o ~ ~ e l  se" (Board o f  I n q u i r y ,  Reasons f o r '  
f.- 3 5 - 

Dec is ion ,  1979, p .22-23) .  

Ra ther  t han  d i f f 6 r  ove r  t h e  terms " r e l i g i o n "  o r  " m a r i t a l  

s t a t u s "  as cause f o r  ' i t s  a c t i o n ,  t h e  school  argued t h a t  i t s  reason n o t  

t o  renew Margare t  Ca ldwe l l  I s  contr;ct, was d i e  t o  h e r  depa r t u re  f rom 

denominat iona l  s tandards,  a  " reasonab le  -- cause:' -- f o r  r e f u s i n g  t o  con t i nue  - 

h e r  empl oyment : 

I t  i s  reasonabqe t o  say .  t h a t  pa ren t s  who send t h e i r  
a 

c h i l d r e n  t o  St.Thomas Aquinas School shou ld  n o t  have P' 

t o  accep t  as a  t eache r  a  -person who by h e r  conduct 

has c o n t r a d i c t e a  t h e  v e r y  p r i n c i p l e s  which a r e  t h e  

reason such pa ren t s  send t h e i r  c h i l d r e n  t o  s u c h , a  

school  i n  t h e  f i r s t  p lace.*  ( A p p e l l a n t s '  -turn, 

' . *It i s  no tewor thy  t h a t  t h e  pa ren t s  o f  t h e  school  d i d  n o t  lodge  a p r o t e s t  
w i t h  t h e  school  board,  on Margaret  Cal dwel-4 ' s  behal  f , con t ra r f ' t o  t h e  
H e i d t  case; rev iewed l a t e r  i n  Chapter 6. 

a i l  
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I 

4 ' 
- - 106 - 
t 

The school 's  counsel argued that  a precedent had been 

established in Re. Essex County Roman Catholic Separate School BoaPd and . . 
, 

Porter zet a1 .- (1978), an Ontario decision which held tha t  the dismissal 

of Cathol i c  teachers, for' departure from denoininational standards, was 
/- .- 

In t h i s  case two teachers were dismissed,by a Catholic 
* 

3 

school because they had entered c f f i% marriages. Zuber, J .  A . ,  of the , - 
Ontario Court of Appeal, stated on t h i s  issue: 

* - 
. . . I- t,ake i t  t o  be obvisous, that  i f  a school- board A 

& 

can dismiss f o r  cause, then in the case of a denom- 

inational sc'hool cause must inclhde. denomina'tional L. 

cause. Serious departures from denominational stan- 

dards by a teacher cannot be isolated from his or her 

teaching duties since within the denominationaL1. 

school re1 igious i n s t r u c t ~ o n ,  influence and example 

form an important part  of the educational process. 

( Ib id ,  p.11). 

. b  

I n  refuting th i s  claim Margaret Caldwell maintained that  as the 

"cause" was n o t  . ' job  o r  performance-related, b u t  due to  .her marriage, 

"reasonable cause" did not ex is t .  She was'supported in t h i s  claim by the 
r r l  

D 

Director of the Code who argued that  separating the phrase "denominational 

standards" from the term "rel igion",  was "an exercise in semantics with- 

out substance" (Director 's  Factum, 1981, p .2) ,  and tha t  according to  * 

. subsection 8 ( 2 )  of the Code ,* re1 igion cannot const i tute  "reasonable - 
cause" fo r  discrimination: 

*"8(2) For the purpose of subsection ( I ) ,  
age, marital s ta tus  ,... of any person ... 
causen (emphasis added). 

(;), the race, re l igion,  colour, . L 

sha'll noJconstitute reasonable , 
9 



"Denominational standards" are  ins'eparabje .f rom 

"re1 igion" , because i t  i s  just  by s'&h "denbmina- . 
I .  tional standards", dogma or rules tha t  one can 

distinguish between one sect or another -- tha t  i.s to- 
say one religion or another ( Ib id ,  p.10). 

' i  - 
e 

t 8 

The central issue of "r?asonabfe cause" was taken fur ther ,  the 6 * .  
argument being made that  the "cause" was not religion per se ,  b u t  conduct 

arising o u t  of religion,. Margaret Caldwell re.lied on- the dete~mination' 

in Georgina Ann-F- Against the-  Board of School Trustees, School ., 
/ 

- 

Dis t r ic t  No. 6 r i ~ o o k e )  and Percy B. Dillinger (1977) tha t  

the rkasonable cause foric,ept. i s  intended. to  protect 
P 

classes or categories of persons and -individual - \P 
- 

members of such persons or categories from prejudicial 

conduct related to  ' the different-iating . group 

character is t ics  which distinguishes the class  or -- - ' . 
category fr-om others in society (Caldwell's Factum, 

In r e l d i o n  to  her case, however, i t  was submitted tha t  ."prejudicial  

conduct" may also come from members of one's own 'group .and that  

Stuart  e t  a l .  had discriminated against Margaret Caldwell on<the basis gf = 

her "d i f fe rent ia t ing .  character is t ic  (measured -against other Catholics) 

. whilst ignoring the) qual i t ies  which related t o  her emp?oyment" (Ibid,  . 



A f inal  argument in the "reason&le cause1' debate was .presented 
\ \ 

by the Director 'of the Code. who contended that  the school treated " 

MargaTet Caldwell more severely than other s t a f f  members: 

rr 

, Because she was a Catholic she was tFeated disfavour- 
% 

3, 
- - _c 

ably -- more harshly -- t h a n  she would have been were 
G 

she a member of the Protestant br .Islamic Faith. 

(Factum of the Director of the Code, 1981, p.5-6.) 

If Margaret Caldwell :alone-can be victimized because or. her departure - .  
from denominational standards, then essent ial ly  she i s  being discriminated 

9 

against as d Catholic, by other Catholics. I t  was contended tha t  
-J 

> 

* 
.a 

. hi . the,School Board must . . . take upon i t s e l f  the task 

of 1:twe'stigating and ensuring the PrDtestants, Jews . 

and' Sikhs in i t s  employ are  a l l  meeting the i r  own 
- -  --- - -  

denominationab standards. 1n addition, a1 1 denomina- 11 

\ 
tional standards must be policed in respect of each 

employee. (Caldwell ' s  Factum, p.10. ) 

This i s  c lear ly one of the more d i f f i c u l t  themes to  emerge from 

the hearings, as the school wds seen t o  be genuinely committed to  main- 
P 

taining s t r i c t  adherence t o  the Faith by i t s  Catholic teachers whilst ,  
4" 

- 
Z ' I-- , 

conversely, being -nh$bl e to  monitor +aqeqequately the comducb of i t s  non- 

Catholic teachers. This leads t o  a s i tuat ion where,' among denominational 

sch0~01s and school* bod?ds, there, i s  n o t  equitable treatment of s t a f f .  

B o t h  male and female "Margaret Caldwells' can be found amongst Catholic 



. 
\' 

f 
school per.sonne1, who have n o t  f a c e d  t h e m e  consequeflces as Ca1dweflp- - 

h e r s e l f .  A lso ,  members o f  o t h e r  r e 1  i g i o n s  may n o t  ,be 1  i v i n g  up t o  t h e  
d 

t e n e t s  o f  t h e i r  own f a i t h  and yet+'may appear t o  be beyond reproach. The 
7 - .  

llreasonabl e  cause" argument,. t h e r e f o r e ,  r e s t s  upon t h e  c i rcumstances o f  

each case, and s u b j e c t i v e  judgement on t h e  p a r t  o f  t h e  employer i nvo l ved .  

I f  such judgement leads  t o  l e g a l  proceedings, then  i t  r e s t s  w i t h  t h e  
% d- 

 dirt's wi l t$gness  - , tD accept  a  denominat ional  s c h o o l ' s  r i g h t  t o  
-.. . , 

te rm ina te  employment acco rd ing  t o  " reasonable caus based on r e 1  i g i o u s  

cons ide ra t i ons .  
- -+'  ina all^, i t  i s  u s e f u l  t o  compare s e c t i o n  8  o f  t h e  CO&-wi th  t h e  

-. , % . y 
-4 . =-, - - ' . ,, 

employment ' s e c t i o n  o f  t h e  Manitoba Human R igh t s  Code t o  see howlathe 5 
-ir - > - 

B. - .I. . P 

" reasonable cause" c lause  may be aver ted :  
, ' $3: 

6 ( l ) ( a )  no employer . . . s h a l l  r e f u s e  t o  employ, o r  t o  

con t i nue  t o  &p loy  . . . because o f  race ,  n a t i o n a l i t y ,  

co lou r ,  . . , m a r i t a l  s t a t u s ,  (S.M. 1974, 

cap H175, emphasis added). 

6 

Comparing t hese  t w a  employment sec t i ons ,  ~ ~ a r n o p o l s k y  (198F) no tes  t h e  

avoidance o f  t h e  " reasonable cause" l a  ua e  i n  Manitobals,employment 'P 2 - 

s e c t i o n  : 

. . .a l though t h e  opening c lause  i s  i d e  t i c a l  t o  th- P i - - -  

o f  B r i t i @  Columbia, t h e  c l o s i n g  c lause  l i s t s  - t he  ? 
- 

' p r o h i b i t e d  grounds r a t h e r  t han  using t h e  reas-~r-tab@~ 5 -  -- - --*cer xu-- 
cause f o r m u l a t i o n .  The r e s u l t  i s  t h a t  t h e r e  ih-&<z % - 

7 - - - % / g -  
c o n t r q b c t i o n  -'7 as i n  t h e  case o f  B r i t i s h  ~ o l u m b j a  i- ... <. r : r 

4- _ - - ? - < .-- 
1 iC -- ( (p.221). - A 



T h i s  leads  one t o  specu la te  t h a t  a  p o s s i b l e  autccme nf the -Margi_ret- - - 
- .  

~ a l d w e l l  case m i g h t *  bh a recommendation by t h e  ~ a n a d i a n  Supreme c o u r t  f o r  

l e g i s l a t i v e  amendment, i n  o r d e r  t o  remove any amb igu i t y  o r  c o n t r a d i c t i o n  
I .  

w i t h i n  t h e  B.C. employment sec t i on .  T h i s  i s  u n l i k e l y ,  however, because 1 

I 

t h e  d o c t r i n e  o f  par1  iamentary  supremacy serves t o  r e s t r i c t  t h e  Supreme . - - 
.' Cour t  o f  -Canada making s u ~ h  o v e r t  movesa. ( T h i s  d o c t r i n e  i s  f u r t h e r  

a 

examined in' t h p  f o l l o w i n g  chap te r ,  and t h e  advan tages-and  disadvantages 
P 

o f  t h e  " reasonable cause" language a r e  addressed i r t  t h e  conc lus ion ) .  
B 

( i  i ) "Re1 i g i o n "  as a  Bona F ide  ~ccupatronal~~ualification . 

Cen t ra l  t o  t h e  s e c t i o n  8 argument i s  whether " r e1  i g i o n "  can be 
7 A 

considered a  -- bona f i d e  ogcupa t i&a l  qua1 i f i c a t i o n  - o r  requirement.*  
iL.* / 

-A1 thpugh bo th  " r e 1  i g i 6n1 '  and s t & a r i t a l  s t a t u s " ,  as -- bona f i d e  occupat iona l  
5 

quai i f  i c a t f o n s  , were cons idered  d u r i n g  t'he j u d i c i a l  hear ings ,  more t ime  
5 

-- - - - 

was a l l o c a t e d  t o  t h e  fo rmer  c h a " r a c t e r i s t i c .  The school argued t h a t  . 

Margaret  Ca ldwe l l  d i d  n o t  have t h e  -- bona f i d e  o r  c o r r e c t  q u a l i f i c a t i o n s  t o  
. . 

j u s t i f y  f u r t h e r  employment i n  t h e  s c h 6 ,  due t o  h e r  c o n t r a v e n t i o n  o f  

Church r u l e s  ; she contends, however, t h a t  r e 1  i g i o n  cannot c o n s t i t u t e  a  

bona f i d e  occupat iona l  qua l  i f i c a t i o n .  The B.C. Supreme Cour t  a lpne -- 

agreed w i t h  h e r  submiss ion on t h e  b a s i s  t h a t :  
* 

*"8. (1) Every person has t h e  F i g h t  of e q u a l i t y  o f  o p p o r t u n i t y  based upon 
bona f i d e  u a l i f i c a t i o n s  i n  r espec t  o f  h i s  o c c u p a t i o n 7 0 r  employ- 
men t u-(GPhTZEiJZ 



' . . . unl i  ke some other human r ights  s t a tu t e s  the 
9 

pr'irjciple i s  res t r ic ted  t o  "qualifications" and, 

accordingly; . i t s  meaning does not include "require- 
1 

ments": o r  other standards or obligations tha t  an 

emp'loyer may wish to  impose. (B,C.  Supreme Court ' s  

"Reasons f o r  Judgement", 1980, p.  11. ) .. 5 a) 

. & I 

This Cour t  concluded, s t a t e s  ~ a r n o ~ ~ f s k ~ ,  tha t  "a1 though the legis lat ion 
? 

could have made religion and/or marital s ta tus  a boha f ide  qualification &- 

p -- 
i t  did - n o t  do so" (p:221).. d 

ProfessgKTarnopol sky's  ̂ .examinit ion of the f i;rst two :judicial - 

-- -- 

* '-I *iZ? 

hearings of the ~ a l a w e l l  %Case, 1 eads him t o  a g m e  wi thw%Xe B..C. Supreme 
5 - * e 2 1 

/Court 's deci'sion on the issue of &ligion as a dma.f ide occupation qual- 
b --rC- - .+ , * 

A %  

i f ica t ion .  He observes: & 

-a; 

... i t  i s  d i f f i c u l t  t o  see how any other conclusion 

could have been reached with respect t o  Me-provishn  
- - - - .- 

v - 
that  was before Toy, J .  To have co-ncluded tha t  

' re1 igion could be a bona f ide quai i f i c a t i o n  because 

of t h e -  opening clause of section 8 ( 1 ) ,  would have 

rendered the reasonable cause p r o v i s i p  and 

s u b s e c t i o n ~ i c h  l i s t s  the grounds which "shall  

not const i tute  reasonable cause", t o t a l ly  contradic- - 
tor); or iFrelevant" (p.221-p.222). a 

F 

s i s  of anti-discrimination legislation; larnopolsky w T-p-* 

has ident i f ied several provinces which do permit rd ig io r r  to be a bma 

f ide  occupational qual i f i ca t ion ,  including A1 berta ,  Manitoba, Ngw .= 

Brunswick and Quebec. - In Nova Scotia,  fo r  example, section 8 ( 4 ) ( b )  of 
* 

6 



i t s  Human Rights dode allows f o r  "a reasonable occupation qua l . i f i ca t ionH 

based upon -"re1 igion" o r  "creed" ,  appl i c a b l e  t o  o rgan iza t ions ,  such a s  
i 

k a t h o l i c  schools ,  which a r e  n o t  operated f o r  p r i v a t e  p r o f i t  and which aim 

t o  f o s t e r  " the  wel fare  of a  r e l i g i o u s  . . .group" ( I b i d ,  p.208). Manitoba 

addresses t h e  problem by s p e c i f i c a l l y  s t a t i n g  t h a t  an organiza t ion  such 

pa t ional  

a s  a  denominational school ,  - can demand t h a t  r e l i g i o n  be a  -- bona f i d e  occu- 

qual i f i c a t i o n :  

6 ( 7 )  Exemption 

The provis ions  of t h i s  sec t ion  r e l a t i n g  t o  a  l i m i t a -  

t i o n  o r  preference i n  employment do not  apply t o  an 

exclus ive ly  r e l i g i o u s ,  ph i l an th rop ic ,  educa t iona l ,  

f r a t e r n a l  o r  soc ia l  organiza t ion  t h a t  i s  not operated 

f o r  p r i v a t e  p r o f i t  and i s  operated p r imar i ly  t o  

f o s t e r  t h e  wel fare  of a  group o r  c l a s s  of persons 

cha rac te r i zed  by a  common race ,  na t ional  i t y  , 
re1 ig iun ,  co lour ,  sex ,  age,- mar i ta l  s t a t u s ,  physicalp- 

handicap, e t h n i c  o r  na t ional  o r i g i n ,  where, i n  any 

such case ,  one o r  more of t h e  above enumerated 

c r i t e r i a  i s  a  bona f i d e  occupational q u a l i f i c a t i o n  

and requirement.  (S.M. 1974, c.65 Cap H17S, emphasis 

added. ) 

I 

I f  one compares t h i s  sec t ion  t o  B . C .  Is s ec t ion  8 o r  22, i t  i s  c l e a r  t h a t  .. 
t h e  Manitoba Act i s  more s p e c i f i c  im d e t a i l i n g  what employment q u a l i f i c a -  

- 

t i o n s  a  denominational school may requ i re .  

One case which h igh l igh t s  " r e l i g i o n "  a s  a  -- bona f i d e  occupational 

qual i f i c a t i o n  i s  t h a t  of Gore vs. Ottawa Separate School Board (1971). A 

s e c r e t a r y  was denied employment in  a  denominational school because she 
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was not a Catholic. ' In t h i s  instance a Board of Inquiry found that  i t  -. 

was dbt reasonable t o  expect a secretary t o  be a Catholic in order to  
3 

L 
- maintain the Cathol i c "atmosphe&" of the school (Gore Judgement, 1971) .  

This case i s  pertinent t o  the Margaret Caldwell case because i n  the 

consideration of re1 igion as a -- bona f ide  occupational qua1 i f i ca t ion ,  the 

chairman of the Board of Inquiry concluded: 

bona f ide  

= 

... I cannot see how a secretary can be expected Fo 

provide an example fo r  the children. This i s  surely 

the responsibil i ty of. the teachers . . . ( Ib id ,  p.8). 
9 

Finally, Tarnopolsky observes that  in relation to  religion as a 

occupational qual i f icat ion:  

... whether "rel igionN or  "creed" can be - - a bona f ide  

qual i f icat ion o r  res t r ic t ion  will depend upon the 

fac ts  of each par t icu lar  -case. An educational i n s t i -  - 
tution claiming th t  ri.ght has a be t te r  chance of 

convincing a board of inquiry with respect t o  

teachers t h a t  with respect t o  support s t a f f . .  . (p.223). 

Issues Concerning Section 22 of the Human Rights Code of B . C .  
,*. r 

Theologians haye debated the term "religion" - ad infinitum, 

without obtajning a getera1 consensus, therefore i-t k & i w p ~ i s f n g  

t h ~ t  faced with a s imilar  task,  the three courts reached-different con- 
"" < 

clusions. ,"Defining Religion; Of God, The Constitution a&"the D.A.R.", 
P 
W "  

*< , 
.w 
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a  comment,.in t h e  u n i v e r s i t y  o f  Chicago Law Review (1965)-3-, no tes  t h e  

impor tance o f  d e f i n i n g  " re1  i g i o n "  , " r e 1  i g i o u s  be1 i e f "  and " re1  i g i o u s  

o r g a n i z a t i o n "  as " t h e  outcome o f  a  v a r i e t y  o f  cases h inges upon - t he  
Q. i 

d e f i n i t i o n  o f  these  words" (p.533). The d e f i n i t i o n  

" re1  i g i o n "  i s  "a problem o f  s t a t u t o r y  c o n s t r u c t i o n  

o f  t h e  te rm 

i n v o l v i n g  t h e  

p a r t i c u l a r  l e g i s l a t u r e ' s  i n t e n t  i n  each s t a t u t e  where t h e  

( I b i d ,  p.534): Wi th  re fe rence  to t h e  ~ m e r i c a n  j u d i c i a r y :  

word appears1' - 

Courts have u s u a l l y  cons t rued  r e l i g i o n  t o  mean "one ' s  

views o f  h i s  r e l a t i o n  t o  hi-s Crea to r ,  and t o  t h e  -- 

0 
o b l i g a t i o n s  they  impose o f  reverence f o r  h i s  b e i n g  

'L 
\ and c h a r a c t e r ,  and o f  obedience t o  h i s  w i l l "  ( I b i d ) .  

db - *. 
5 

Withou t  a  d e f i n i t i o n  o f  t h e  term, i t  i s  d i f f i c u l t  " t o ' b e t e r m i n e  when an 

impe rm iss ib l e  c l a s s i f i c a t i o n  i n  terms& r e l i g i o n  has been made" ( I b i d ,  

W i t h i n  t h e  B.C. Code i t s e l f  t h e r e  i s  no guidance as t o  t h e  

meaning of r e l i g i o n .  Both t h e  Ox fo rd  and t h e  Merri_am-Webster . 

b d i c t i o n a r i e s  . c o n t a i n  broad d e f i n i t i o n s  o f  t h e  t e rm  which i n c l u d e :  

d e v o t i o n  t o  a  r e l i g i o u s  f a i t h ;  r e l i g i o u s  b e l i e f s  and p r a c t i c e s ;  a  s tan-  

+ da rd  o f  - s p i r i t u a l  1  i f e ;  and r e 1  i g i o u s  ob l  i g a t i o n .  Th i s  b road  d e f i n i t i o n  
- 1 

was argued th roughout  t h e  j u d i c i a l  hear ings  whenever t h e  t e rm  " r e l i g i o n "  

was dcscussed w i t h  r e fe rence  t o  sec t i ons  8 and 22 o f  t h e  Code. - As 

ev idenced i n  t h e  p rev ious  s e c t i o n ,  t h e  c o u r t s  were concerned w i t h  whether 
<. , 

t h e  t e rm  i~ r e l i g i o n  per - se, o r  conduct a r i s i n g  o u t  o f  r e l i g i o n ,  i . e .  

depa r tu re  f r om denominat ional  s tandards.  Two o t h e r  ma jo r  i ssues ,  
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relat ing t o  the term "religion" as specified i n  section 22 &- the Code, 

remain to  be addressed: what makes a  Catholic "Catholic"; and @ 

* 

( i i )  i f  there are d i f f e r  categorie6 of Catholics, does the Code 

provide fq r  a  preference to  be made between them?. 

( i )  What makes a  Catholic "Catholic:'? 
- +. 

According t o  the .school, section 22 of the Code provides i t  

with an exemption from the principles contained in the s t a tu t e ,  but*' 

closer study of 

trying to  defend 

... the 

i t s  provisions indicate problems which occurred when B .< 
t h i s  claim, paqticularly with the clause - 

I 

promotion of the in te res ts  and welfare of - an 
ident i f iable  group or c lass  of persons characterized 

by a  common race, re1 i gi o n , .  . . (emphasi s  added). 

- 

The Board of Inquiry and the B . C .  Appeal Court found evidence 

t o  substantiate the claim tha t  Margaret Caldwell had ceased to be a 

member of the " ident i f iable  group of persons" within section 22 of the 
\ 

Code: namely, "Catholics who  l ive  a  catholic way of l i f e "  (Appellants' 

Factum, 1981, p.13). The concern i s  whether the Code provides f o r  a  . 

defini t ion o.f " ident i f iable  group ... characterized by a  common religion" 

to  be, so broad as to  allow fo r  different  classes or c a t e g ~ r i e s  of people 

within the religion. Stuart  e t  a l .  have always maintained tha t  Margaret - . 
I 

. " 

Caldwell ceased t o  be a  member of the "identif'iable group" because she 
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ai led to  l ive  u p  t o  the standards af the Ca 

8 * 
.) ,.r 

-*; 
thol ic  Church. Hence; +4is  

en t i t l ed  them "to prefer over her that  c lass  of ' ~ a t h o l i c s  which did m e h t  

such standards" ( Ib id ,  p.14). The school made a c lear  dis t inct ion 

between two "classes of Catholics, i . e .  those who l ive  t h e i r  f a i th  and 

those who don' t . .  ." ( Ib id) .  Margaret ~a ldwe l l  , on the other hand, argued 

tha t  the exemption afforded by section 22 of the Code i s  n o t  broad enough 

fo r  the school t o  -practice discrimination among Catholics. Both before 

and a f t e r  her marriage she.  considered herself a Catholic and she 

contended that  a moral judgement on the -- pa-rt of the school, regarding her 

standing in the Catholic community, i s  n o t  provided f o r  by the Code. 

In her a r t i c l e ,  The Dismissal Policies of the Saskatchewan 

Separate School Board (1982), Myra Bucsi s .  ra ises  questions pertinent to 

th i s  discussion. -She makes the argument that  exemption sections of human 

r ights  leg is la t ion ,  such as tha t  within the Saskatchewan Code, were not 

invoked to  allow a Catholic School Board - - 

complete and unfettered discretion to  subject 

competent Catholic teachers t o  discriminatory 

treatmeit simply because they had "sinned" against 

church teachings (p.  105). 

- 
Contrary to  Margaret Caldwell, the school claimed tha t  she was 'no longer 

a practicing Catholic and was no 16nger part  o f t h e  "ideritifiable 

group . . . of persons characterized by a common ... religion. :," This begs , 

.% 

the question, therefore,  what makes a Catholic "Catholic"? Bucsis quotes 

Father OIHol loran, Chancel'lor of the S t  .Thomas More College, University 
d. 

of Saskatchewan, as s ta t ing  that  



Once 'individuals are baptized in the Catholic f a i th  

they remain Catholic, unless or until  they decide to  

' repudiate t h e i r  re1 i g i m  ( Ib id ) .  

Most Catholic clergymen would probably agree with t h i s  viewpoint because 
'P 

you cannot take away a  person's baptism. However, the school argued that  

simply cal l ing you*elf a  Catholic i s  not enough: there must be an 

' ac t ive ,  not a  passive c r i te r ion .  This view i s  s h a ~ e d  by those w h o  

believe that  jus t  being baptized a  Catholic i s  n o t  suf f ic ien t  in i t s e l f ;  4 

for  a  person to  be catholic he or she must accept and practice the 

Church's teachings. Furthermore, the Board of Inquiry and the B . C .  

Appeal Court were will ing t o  accept the submission t h a t  a  Catholic i s  a 

Catholic w h o  pract ices  the Faith. For t h i s  reason they found tha t  
/ 

Margaret Caldwell was outside the ident i f iable  group, and as such the 

school could claim exemp'tion from the Code's general r inciples  as 4 
detailed in section 2 2 .  

I t  i s  interest ing to  contrast  section 22 of the B . C .  code, with 

tfie exemption clause of Saskatchewan, because there i s  provision, within 

the l a t t e r ,  fo r  a  dis l inct ion between a  practicing and a  nonpracticing 

Catholic. Section 1 6 ( 5 )  of the Saskatchewan Human Rights Code a provides a  

broader exemption than B.C.'s,section 2 2 :  

- 
e 

1 6 ( 5 )  Nothing in th i s  section deprives a  school or a  

board gf education of the r ight  to  employ persons o f  

a par t icular  religion or religious creed where 

religious instruction forqs or may form the whole or 

part of the instruction or training provided by the 



school or board of education pursuant to  the 

Education Act ( Ib id ,  emphasis added). 

I t  i s  arguable tha t  whilst one's religion may be Catholic, 
t. 

one's creed or "religious bel iefs"  may be inconsistent with Catholic , 

teachings. This i s  an observation of Bucsis' whose examination of the 

subject leads her t o  conclude tha t  section 16(5) of the Saskatchewan Code 

provides a  preference within or among a religious group. In t h i s  

instance, a  Catholic school Board can not only require a  teacher to  be a  
i 

Catholic, b u t  also to  adhere t o ,  and practice,  Catholic teachings. 

Even i f  section 22 of the B . C .  Code was identical t o  section 16 

of' the Saskatchewan Code, a  problem would s t i l l  remain determining the 

sever,ity of Church law contraventions. Buscis suggests tha t  Catholic 

prieYsts generally are  n o t  a l l  in agreement on such controversial issues 

as bir th  control,  ye t  they : t i l i  belong to the same religion. Further, 

one can imagine that  some Catholic teachers, working in Catholic schools, 

practice birth control,  ye t  s t i l l  retain employment. During .'the Board of 

Inquiry deliberations,  the question of a  transgression being "public 

\ know1 edge" 'was considered re1 evant to  Church law co?travention. (This 
J 

po?nt i s  discussed fur ther  in the conclusion.) 

Finally, Catholic communities d i f f e r  among themselves as to  

what i s  acceptable or unacceptable and consequently, what contravention 
9\ 

of the Church's teachings resu l t s  in being in poor standing in the com- 

munity, As mentioned e a r l i e r ,  there ex i s t  today "Margaret Caldwells" of 

b o t h .  gender., teaching in Catholic schools, who have n o t  forfei ted the i r  

=posi t ions.  I t  matters not what one considers valid cause fo r  loss of 



. , 
2- 

employment in a  Cathol i c  school , jf the par t icular  mthol  i c  commu'niiy 

involved per'ceives i t  to  be val id ,  and i f  any action taken proves invio- I 
1 

' l a t e  of the secular laws of the s t a t e .  To the extent t h a t  a  Margaret / 
.Caldwell may keep her job in one Catholic school, and lose i t  in another, / 

I 
the answer- To "what makes a  Catholic 'Catholic '" i s  dependent upon  the / '  

views of each part icular  Catholic community, which i s  in t u r n  determined 

by i t s  re1 igious head. 
6 

\ 

( i  i )  "Granting a  Preference" 

Section 22 contains provisions which , - q r d i n g  t o  Margaret 

Caldwell, were not met by the school in order f o r  i t  t o  qual i fy for  

exemption from the general principles of the Code. Of part icular  concern 

was the clause "granting :a preference". Since a  new teacher was not 

hired to  replace her, i t  was 'argued that  n s  preference was exercised. To 

I elucidate the point,  reference was made t o  G .  F .  Stephens vs. ~ c ~ r t h u r  
s. 

and Others (1894)  in which i t  was stated: 

Preference and pr ior i ty  mean in these instances 

pretty much the same thing. One man gets paid in- 

pr ior i ty  to  another or the other may get nothing a t  

a l l . .  . . i t  conveys the idea of giving one credi tor  a  

position more advanced than the others.. . (Caldwell ' s  

Factum, pJ5-16).  

Margaret Caldwell fur ther  s t a t e s  that  even i f  a  preference had been made, 

she was s t i l l  a  practicing Catholic and "section 22 does not sanction the 



preferr ing of one Catholic over another", ( I b i d ,  p.161, or allow ."the 

establishing of a policy tha t  would prohibit  tQe employment of certain 

classes of persons" ( Ib id ,  p.15). ', 

This view was shared b j  -the Director of the Code /@o argued 

that  in order t o  qua1 i fy f o r  exemption by section 22, the ,kchood had t o  

grant a preference to  a Catholic, as opposed to a non-Catholic. Granting 

a preference among Catholics, she argueh, i s  not allowed: 

... the Section was not intended t o  "provide an 

umbrel la  f o r  discrimination based upon the profe~sed  

or claimed degree of adherence to dogma among members 

of the same ident i f iable  group .... Preference on the - 
basis of degree of conformity to  dogma among members 

- of the common religion i s  not contemplated nor 

sanctioned by Section 22 (Director 's  Factum, p .  14) .  

0 

Margaret Caldwell ' s  responsibil i t i e s  in the school were divided up  among 

Catholic members of the s t a f f  who were considered fa i thfu l  adherents to 

the Faith. According t o  the B .  C .  ~ t t o r a - ~ e n e r a l  : 

The advantage tha t  b o t h  the teachers and the other 

members of the group got ,  i s  that  the primary purpose 

of the school was carried out ,  namely the promotion* 

\ 
of the in te res ts  of active Cathol ic's. (B.C. Attorney- 

General ': Factum, 1981, p.20. ) 
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I n  examin ing t h e  c l ause  " g r a n t i n g  a  preferenc'e", b o t h  t h e  Board 

o f  I n q u i r y  and t h e  B.C. Appeal Cour t ,  found t h a t  t h e  school  had f u l f i l l e d  

t h e  requ i rements .  o f  s e c t i o n  22, and hence were exempted f r om t h e  code. 

The Board o f  I n q u i r y  s p e c i f i c a l l y  s t a t e d ,  i n  i t s  "Reasons f o r  

t h a t  " t h e  purpose o f  s e c t i o n  22 i s  s e r h d  by p e r m i t t i n g  t h e  respondent t o  

make t h e  among t h e  members o f  t h e  C a t h o l i c  Community" (p .25) ,  

and M r .  J u s t i c e  Hutcheon o f  t h e  --B.C. Appeal Cou r t  conc luded,  i n  h i s  

"Reasons f o r  Judgement", " t h e  r u l e s  o f  t h e  i d e n t i f i a b l e  group may c a l l  

f o r  such p re fe rences  w i t h i n  t h e  group" ( p .8 ) .  Two c o u r t s  have,  t h e r e -  

fo re ,  been w i l l  i n g  t o '  accep t  t h a t  t h e  - c l ause  " g r a n t i n g  a  p re fe rence "  can :. 
be i n t e r p r e t e d  t o  ex tend  t o  members o f  t h e  same group. There have been 

" a  

few cases d e a l i n g  w i t h  t h i s  i s s u e  which p r o v i d e  f u r t h e r  e l u c i d a t i o n .  

The i s s u e  o f  " r e l i g i o n "  ove r l aps  i n  b o t h  s e c t i o n s  8 and 22 of 

t h e  Code, and reoccurs  i n  a  s l i g h t l y  d i f f e r e n t  sense, when analyzed i n  
--- - 

t h e  c o n s t i t u t i o n a l  ques t i ons  o f  " r i g h t s  o r  p r i v i l e g e s "  o f  denominat ional-  

schoo ls  and t h e  r i g h t  t o  freedom o f  r e l i g i o n ,  addressed i n  t h e  subsequent 

s e c t i o n s  o f  t h i s  chap te r .  
i 

C I ssues  concern ing  Sec t i on  93(1)  o f 2 t h e  B r i t i s h  No r t h  ~ m e ~ i c a  Ac t  (1867)  - 

When t h e  school  was summoned t o  answer Margaret  C a l d w e l l ' s  
i 

comp la i n t  o f  d i s c r i m i n a t i o n ,  i t s  h i r i n g  p o l i c y  was assessed i n  l i g h t  o f  
,T 

- - 

t h e  r i g h t s  and p r i v i l e g e s  en joyed  by B.C. denominat iona l  schoo ls  a t  t h e  
- - 

t i m e  o f  e n t r y  i n t o  Con federa t ion  (1871) .  The s t a t u t e s  e x i s t i n g  i n  t h e  

p r o v i n c e  b e f o r e  1871 determine whether  a  denominat iona l  school  has ac ted  



w i t h i n  i t s  l e g a l  parameters today.  As Bucs is  e x p l a i n s ,  t h e  c e n t r a l  ques- , 

t i o n  i s  whether  C a t h o l i c  School Boards, acco rd i ng  t o  t h e  law a t  Confed- 

e r a t i o n  had "a comp le te l y  u n f e t t e r e d  d i s c r e t i o n  t o  de te rmine  t h e  d i s m i s s a l  

p o l i c i e s  w i t h i n  t h e i r  systems!' ( p .  100). A1 though r e f e r r i n g  t o  

Saskatchewan C a t h o l i c  school  boards i n  p a r t i c u l a r ,  h e r  comments a r e  

. r e l e v a n t  t o  those  w i t h i n  o t h e r  p rov i nces :  

. I f  an a b s o l u t e  d i s c r e t i o n  i s  ensh r i ned  ... [ i n  t h a t  

law].  . . then, even i f  d i s c r i m i n a t o r y ,  i t  i s  o u t s i d e  

t h e  amb i t  o f  j u d i c i a l  o r  l e g i s l a t i v e  r e p r o o f .  On t h e  

o t h e r  hand, i f  n o t h i n g  w i t h i n .  .. [ t h e  e x i s t i n g  
P 

laws]. . . ' a u t h o r i z e s  t h e  school  b o a r d ' s  p o l  i c i e s  i n  

t h i s  regard ,  t h e r e  i s  

i n g  t hese  d i s m i s s a l  

would  have t o  s t and  

s h i e l d  o f  t h e  BNA Ac t  

no t h r e s h o l d  b a r r i e r  t o  a t t a c k -  

p r a c t i s e s .  When a s s a i l e d  t hey  

a lone,  w i t h o u t  t h e  p r o t e c t i v e  

( I b i d ) .  

The e x a c t  " r i g h t s  o r  p r i v i l e g e s "  en joyed  by denominat iona l  

schools  i n  B r i t i s h  ~ o l u m b i a ,  as a  r&?u l t  *of  l e g i s l a t i o n  b e f o r e  1871, was 

a  c e n t r a l  i s s u e  d u r i n g  t h e  j u d i c i a l  hear ings .  As e x p l a i n e d  e a r l i e r  i n  

chap te r  2, a  p o l i c y  o f  nun-sec ta r ian ism was s t r i c t l y  adhered t o  i n  
'5 

B r i t i s h  Columbia, b o t h  immed ia te ly  b e f o r e  and a f t e r  e n t r y  i n t o  t h e  Union 

I n  h i s  key work,  Church and S t a t e  i n  Canadian Edu'cation (1959) ,  

S issons s t a t e s  t h a t  t h e  A c t  Respect ing Common Schools ( 1 8 6 3  s e t  

" d e f i n i t e  l i m i t s  ... f o r  t h e  a c t i v i t i e s  o f  r e l i g i o u s  bod ies ,  and no 

s p e c i a l  p r i v i l e g e s  were p e r m i t t e d  t o  anyone o f  them" (p.378).  The Common 

. School Ordinance (1869) and t h e  Common School ~mendmen t  Ordinance (1870) 
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replaced the  1865 Act, and were extant  wh.en Br i t i sh  Columbia entered the 
L 

Union. These s t a t u t e s  maintained the policy of non-sectarianism w i t h i n  
C 

the *province. 

s Section 93 of t he  BNA Act4 applies t o  B r i t i sh  Columbia, by 

v i r t u e  of sect ion.10 of the  Terms of Union, and s t a t e s  t h a t  although the  

Provinci.al Legislature may make laws regarding education 

93(1) ~ o t h i n g  i n  any such law shal l  oprejudically - 
a f f e c t  any r igh t  o r '  p r iv i l ege  with respect  t o  

denominational schools which any cia-ss of person have + 

by law in the  Province a t  the  Union 
' /  

\ 

Hudon (1980) notes one jud ic ia l  in te rp re ta t ion  s t a t i n g  t h i s  t o  mean " the  1 
_J au thor i ty  given the Provinces over education by the BNA Act i s  subbr- 

d ina te  t o  the mandate of Ar t i c l e  93 ... t h a t  protects  sec ta r ian  education" 

(p.467). 

- On the  question of these " r i gh t s  o r  p r iv i l eges" ,  Mr. Ju s t i c e  
' - 

Lamont in Regina School D i s t r i c t  vs. Grattan Separate School Trustees 

(1914) s t a ted :  

A r i gh t  o r  p r iv i l ege  w i t h  respect  t o  separate  schools 

i s  some Cpecial r i gh t  o r  claim belonging t o ,  o r  

immunity, benef i t  o r  advantage enjoyed by, a  person 

o r  c l a s s  of persons with reference t o  separate 

schools, over and' above those r i gh t s  enjoyed a t  

common 'law o r ,  under s t a t u to ry  enactment . . . I t  i s  

some pr iva te  o r  pecul iar  r i gh t  or  p r iv i l ege  as 

opposed t o  the r i gh t s  possessed by the community 

( a s  c i t ed  i n  Bucsis, p.99)- .  

\ 



A - - - -  

In his  analysis of these "r ights  or privileges" enjoyed by 

denominational schools in Brit ish Columbia in 1871, Sissons s t a t e s :  

- 3  

... neither Roman Catholics nor the Anglicans nor any 

other re1 igious denomination as such had any educa- 

t i ona l ' r i gh t  whatsoever by law apart from freedom t o  
conduct private schools under the common law. . They 

might claim consideration as a privilege b u t  could 

n o t  in B . C .  demand i t  as a r ight  (p.379). 

Legislation immediately following the province's entry into the u n i o n  

reaffirmed t h i s  non-sectarian policy and in 1'876 a s t a tu t e  was enacted 

barring the clergy from assuming a position within the public school 

system, be i t  "Superintendent, ... Teacher o r  Trustee" ( Ib id ,  p.381). He 

con,cludes tha t  the educational system established in Brit ish Columbia 

ensured that 

there should be no minorities w l t h  special privileges 
* 

which they might deem r ights .  All churches,, a l l  

creeds, a1 1 individual s holding those creeds' or 

worshippi~g in those churches were to  have equal  

r ights  under the l.aw, equal protection from the s&ate 

in those r ights  ( Ib id ,  p.387). 

The s i tuat ion s t i l l  remains unclear as to  what "equal r ights  

under the law" might mean with respect t o  B..C. denominational schools. 

Brent in her a r t i c l e  The Right to  Religious Education and the 



- 

< - -  
t- - > 

% *  - -  - * .  +- 
3 

' 'cons t i  tutional S t a y s  of ~enomina t iha l  school s (1976) attempts t o  define. - - - .." 
the "r ights"  and' "privileges" speci-fical ly , by an examination : of 

- l tg?slat ion.  'she maintains tha t :  I 

. - . 
/ 

r' . . . . . the only r ights  of denominational schools in 

Brit ish Columbia i s  t ha t  the minority may establ ish 

and maintain them (p.258), 

- 
and concludes that  Brit ish Columbia can claim "the barest of ' r i gh t s  or 

pr ivi leges '"  (p.259). In other words, "the r ight  to  establish ,and ' 

maintain separate schools" ( Ib id ) .  This viewpoint was shared by' the * 
' V  " 

Board of Inquiry and the B . C .  Appeal Court when adjudicating the Caldwell ,' 
.F1 - 

case. The B . C .  ~ouFt+~&wever ,  concluded tha t  denominational 
I 

schools enjoyed - no r ights  whatsoever in 1871. There can be l i t t l e  " 
- - - - - -- 

dispute that  such r ights  as existed in 1871 were l imited, and certainly ---k-, 

i t  i s  d i f f i c u l t  t o  find any "r ight  or privilege" on the s t a tu t e  book 

which specifically permits Catholic schools to  deny fur ther  employment to r 

a Catholic teacher, due t o  non-conformity with religious standards. 

As the protected "r ights  or privileges" of denominational 
c- * 

sihools were such as existed a t  the time of entry into the Union, p e y  
- 

. 
f 

vary among the provinces" A brri'ef comparison- with some of the o her t ', 
provinces indicates how 1 imited the r ights  were f o r  B . C .  .denominational 1 

school s .  In Newfoundland, the educational system has been establ ished 

along religious l ines  and six mair, denominational groups have access t o  

public funds. Ontario and Quebec also have extensive r ights  which 

include: ( a )  the r ight  to  e s t a b l i s h  denominational schools; ( b )  access , 
D 



' 6'- 
t o  s t a t e  a i d  iin t h e  c o l l e c t i o n  " o f  takes;  ( c )  t a x  exemptions; 

( d )  r e l i g i o u s  i n s t r u c t i o n  w i t h i n  t h e  schools;  and ( e )  t h e  r i g h t  t o  

suppo r t  t h e  schools  o f  one 's  cho i ce  (Bren t ,  p.249-250). Compared w i t h  

t h i s  s i t u a t i o n ,  denominat ional  schools  i n  B r j t i s h  Columbia have l i m i t e d  

r i g h t s ,  na r row ly  d e f i n e d  as t h e  r i g h t  t o  e s t a b l i s h  and m a i n t a i n  separa te  .. 

, schools ,  and, u n t i l  1977, t h e y  rece i ved  no f i n a n c i a l  suppor t  whatsoever 

f r om t h e  s t a t e .  If t h e  Nor thwest  T e r r i t o r i e s  o r  t h e  Yukon were t o  be 

g i v e n  p r o v i n c i a l  s t a t u s ,  t h e  r i g h t s  of denominat ional  schoo ls  would be 

those  p r e s e n t l y  e x i s t i n g  a t  law, i . e .  t h e  r i g h t  of t h e  m i n o r i t y  t o  

e s t a b l i s h  separa te  schools ,  c o - e x i s t i n g  w i t h  t h e  p u b l i c  school s e c t o r  

( I b i d ,  p.265). F i g u r e  8 g r a p h i c a l l y  summarizes t h e  " r i g h t s  o r  p r i v -  

i l e g e s "  en joyed by enomina t iona l  schools  i n  a l l  p rov inces  a t  t h e  t ime  o f  34 
Confederat ion.  

41 

Manitoba i s  o f  p a r t i c u l a r  i n t e r e s t  here  s i n c e  a p a r t  f r om 
- - -  - - - - -  - - -  - - 

hav ing  "an i n a l i e n a b l e  r i g h t  t o  e s t a b l i s h  and m a i n t a i n  such schools  as , 

w e l l  a s  -conduct them i n  an u n f e t t e r e d  manner", ( I b i d ,  p.256-257), a  

f u r t h e r  p r o v i s i o n -  s t a t e s  t h a t  n o t h i n g  i n  any l'aw s h a l l  p r e j u d i c i a l l y  

a f f e c t  denominat ional  school r i g h t s  o r  p r i v i l e g e s  which: 

,in; c l a s s  o r  persons have by law o r  p r a c t i s e  a t  t h e  

a t ime  o f  Confedera t ion  ( I b i d ,  p.253). 
3 



F i g u r e  8: R i g h t s  and ~ r i ~  i leges  A f f o r d e d  Denominat iona l  
f 

Schools a t  Con federa t ion  

1867 
O n t a r i o  and Quebec 

4 .  The p r i v i l e g e *  of 4.  A "gen$lemanls 
hav ing  t a u g h t  i n  such agreement" p r o v i d e s  - 

re1 i  g i o w  t e n e t s  
i s e p a r a t e  ' school s t h e  , a s s i s t a n c e  f o r  den- 

Of / omina t iona l  school  s. 
t h e i r  denominat ion.  

1867 
i 
I 1870 

New Brunswick and , Manitoba 
Nova S c o t i a  

1 . The r i g h t  t o  e s t a b -  
l i s h  denominat ional  
school s. 

2. The r i g h t  t o  invoke 
s t a t e  a i d  i n  t h e  c o l l e c -  
t i o n  o f  t a x e s  necessary  
f o r  t h e  s u p p o r t  of  such 
s c h o o l s  from t h e i r  sup- 
p o r t e r s .  

3. The p r i v i l e g e  of 
exemption from t a x a t i o n  
f o r  t h e  s u p p o r t  of  t h e  
p u b l i c .  s o u r c e s  o f  t h e  

5. The r i g h t  - o r  / 
p r i v i l e g e  o f  any member 
o f  any denominat ion t o  
choose which school  he  
w i l l  s u p p o r t .  

1.  No s p e c i a l  pro-  
v i s i o n  w i t h  r e g a r d  t o  
s e p a r a t e  school s 
under  c o n s t i t u t i o n a l  
arrangements .  

2 .  R i g h t s  e x i s t i n g  
a t  common law, 
namely, t h e  r i g h t  t o  
e s t a b l i s h  and main- 
t a i n  s e p a r a t e  school  s. 

t 

3 .  No r i g h t  ' t o  t a x  
revenues  a n d  no 
r e l i e f  f o r  s q p p r t i n g  

1. A t  t i m e  of  Confed- 
e r a t i o n ,  1870, impor- 
t a n t  a d d i t i o n  . t o  word- 
ing  of  s e c t i o n  93(1) o f  
BNA Act?  ^ " r i g h t s  o r  
p r i v i  1  eges. .  . whi ch any 
c l a s s  o f -  p e r s o n s  have 

prov ince .  i pub1 i c  school  3. -- 

I > 

by law 2 p r a c t i s e ,  i n  
t h e  p r o v i n c e  a t  t h e  
unionvi. Yet t h i s  p ro-  
v i s i o n  h a s  been ignored  
i n  t h e  p a s t .  

2. R i g h t  t o  e s t a b l i s h  
and m a i n t a i n  such  
s c h o o l s  " a s  we1 1  a s  

-- 

conduct  them i n  an un- 
f e t t e r e d  manner". 

3. No compul s o r y  
a t t e n d a n c e  a t  p u b l i c  
schooF. 

1 .  The' " b a r e s t  of 
r i g h t s  o r  
i 1  eges". 

-..--- .--- 4 

2. The r i g h t  t o  a r t  
main ta in  and I und fed 

1871 
Bri,ti sh  Col umbi a  

e s t a p l  i  sh  denomina- 
t i o n a l  schools .  

PZ 

3 .  
a i d  

Note : I n f o r m a t i o n  f o r  f i g u r e  taken  f r om The R i g h t  t o  R e l i g i o u s  
Educa t ion  and t h e  Cons t i t u t i ona ' l  S ta tus  o f  Denorninationa'I 
Schools by A. S. B ren t ,  1976. 

No government 
u n t i l  1977. 

- 

scb 
pub 
fed 
t i s  

3 .  
erne 

~- 
S U F  
t i c  

1 
i 
I 
I 

I 



1871 
i ti sh umbi a 

The "barest  o f  
gh ts  o r  p r i v -  
eges". 

The r i g h t  t o  
i n t a i n  and 
tab1 i sh denomi na- 
onal school s. 

No government 
d u n t i l  1977. 

1873 
Pr ince  Edward I sleand_ 

1. No spec ia l  p r o v i -  
s ions  made f o r  denom- 
i na t i ona l  school s 
under c o n s t i t u t i o n a l  
arranoements a t  Con- 
federa t ion .  

2. Denomi na t i ona l  
school s supported by  
p u b l i c  funds a t  Con- 
f ede ra t i on  by prac- 
t i s e ,  no t  law. 

3. Gentleman's agre- 
ement prov ides  f u l l  
support  f o r  denomina- 
t i o n a l  schools. 

1905 
Saskatchewan and 

A 1  b e r t a  - --- --- - -- 

1. R igh t  on t h e  p a r t  
o f  t h e  m i n o r i t y  t o  
es tab l  i sh separate 
school s. 

2. Ratepayers f r e e  
t o  designate which 
school system i s  t o  
rece i ve  t h e i  r taxes, 
b u t  what school s 
t h e i  r c h i  1 dren a t tend  
i s predetermined by 
t h e i r  c l a s s i  f i c a t i o h  
as a member o f  t h e  
"minor i  t y  o r  major- 
i ty". 

1949 N.W.T. and 
~ e w f  oundi and the  Yukon 

1. The "most 
l i b e r a l "  r i g h t s .  

2. A l l  schools 
rece ive  pub1 i c  
funds on a non- 
d i  scr imihatory  
ba-si s. 

3. Extension o f  
the  r i g h t  t o  den- 
omi n a t i o n a l  t ax -  
supported school s 
t o  co l leges.  

1. I f  and when these 
t e r r i t o r i e s  a t t a i n  
p r o v i n c i a l  s tatus,  
denominational school s 
would have those 
r i g h t s  and p r i v i l e g e s  
which e x i s t  by law a t  
t h e  t ime  O f  union, 
name1 y: 

2. The m i n o r i t y  has 
t h e  r i g h t  t o  e s t a b l i s h  
denominat ional ly  separ- 
a t e  schools - w h i l s t  
t h e  m a j o r i t y  can s t i l l  
have denominational 
school s, bu t  they  would 
be publ-ic schools. 



d 

Accord ing  t o  Tarnopo lsky  t h i s  word ing  makes t h e  Manitoba Ac t  

"w ide r  i n  scope" (p.213).  C e r t a i n l y  i t  i s  broader  than  t h e  B.C. l e g i s l a -  

'L 
t i o n ,  due t o  t h e  words " o r  p r a c t i s e " .  Th i s  d i s t i n c t i o n  between a " r i g h t "  

and a " p r a c t i s e "  was no ted  i n  T rus tees  o f  t h e  Roman C a t h o l i c  Separate 

Schools f o r  t h e  City o f  Ottawa (1917) :  

* .  
I t  has been dec ided  by t h i s  Board t h a t  t h e  r i g h t  o r  - .  . 

p r i v i l e g e  reserved  i n  t h e  p r o v i s i o n  i s  a  l e g a l  r i g h t  

o r  p r i v i l e g e ,  and does not '  i n c l u d e  any p r a c t i s e ,  

i n s t r u c t i o n ,  o r  p r i v i l e g e ,  o f  a  v o l u n t a r y  cha 

which a t  t h e  da te  o f  t h e  pass ing  o f  t h e  A c t  m i  

i n  o p e r a t i o n  ( I b i d ) .  

- 
,8 

~ u c h ~  o f  what denomina t ipna l  schools  c l a i m  as r i ' t jhts f r om  t h e  

pas t ,  may have been developed and accepted due t o  $ r a c t i c e ,  f o r  ' example, 
L 

d i s m i s s a l  p o l  i c i  es based on denominat iona l  reasons. ~ e n o m i n a f i o n a l  

schoo ls  i n  B r i t i s h  ~ o l u m b i a ,  and Canadian independent schoo ls  i n  genera l ,  

have pursued h i r i n g  p o l i c i e s  des igned t o  c o m p l y . w i t h  t h e  school  p h i l -  
? 

osophy. I n  p r a c t i c i n g  t h i s  p o l i c y  t h e y  a r e  m a i n t a i n i n g  an assumed r i g h t ,  , 

r a t h e r  than  a l e g a l  r i g h t ,  i f  i n  f a s t  t h e r e  i s  no p r o v i n c i a l  l e g i s l a t i o n  - .  
. L 

p r o t e c t i n g  t h a t  r i g h t .  I n  t h e  case o f  denominat iona l  schoo ls  i n  B r i t i s h  . 
Columbia, t h e r e  may be an assumed r i g h t ,  due t o  p r a c t i c e  o r  custom, t o  

pursue employment p o l i c i e s  based on r e l i g i o u s  c o n s i d e r a t i o n ,  nonethe less,  
-- 

, t h ~  exac t  l e g a l  r i g h t  s p e c i f i e s  o n l y  t h e  r i g h t  o f  es tab l i shmen t  and 

maintenance f o r  denomina t iona l  schools  i n  1871. 



.P ro fesso r  Tarnopol sky d iscusses t h e  i s s u e  o f  c o n s t i t u t i o n a l  

p r o t e c t i o n  a f f~ rded .~denomina t iona l  schools  by t i  r t u e  o f  s e c t i o n  93(1)  o f  

t h e  BNA Ac t  w i t h  r e fe rence  t o  s p e c i f i c  cases. I n  Roman C a t h o l i c  Separate --. 

Schools T rus tee  f o r  T i n y  e l  a t .  vs. The King 61928) i t  was s t a t e d  t h a t  
< 

a l t hough  t h e  needs o f  r e l i g i o u s  groups must be cons idered,  t h e r e  i s  
,. 

. . 

p r o v i n c i a l  power " t o  mould t h e  educa t i ona l  system i n  t h e  i n t e r e s t s  o f  t h e  

p u b l i c  a t  l a r g e ,  as d i s t i n g u ~ i s h e d  f rom any s e c t o r  o f  i t ,  however 

impo r tan t "  (p.214).  s i m i \ a r l y ,  t h e  Boa'rd o f  I n q u i r y  i n  t h e  Gore case 

concluded on t h i s  i ssue :  

Sec t i on  93 (1 )  c o u l d  n o t  have been in tended . . . t o  
I-.=.. 

preven t  t h e  l e g i s l a t u r e  f r om enac t i ng  any l aw  which 

d f f e c t s  t h e  r i g h t s  and powers o f  separate School 

Boards. I t  must have been contemplated t h a t  t h e  

p rov ince  cou ld ,  f o r  t h e  sake o f  hea l t h ,  o r  mora ls ,  

o r  f o r  p u b l i c  p o l  i c y  reasons, enac t  laws o r  l e g i s -  - 

l a t i o n  w i t h  r espec t  t o  schools  ( I b i d ,  p.214).  

Tarnopolsky i l l u s t r a t e s  t h i s  p o i n t  w i t h  r e fe rence  t o  t h e  

O n t a r i o  Schools A d m i n - i s t ~ a t i o n  Ac t  (1970),  -wh i ch  con ta ins  p r o v i s i o n s  

a p p l y i n g  t o  bo th  separate and p u b l i c  schools,  r ega rd ing  such ma t te r s  as 

f 
F s a l a r y  n e g o t i a t i o n s  and compulsory at tendance. He con t inues  by c i t i n g  

, 

t h e  Gore judgement: 

I f  r e c o g n i t i o n  o f  t r ade 'un ions  o r  t eache rs '  assoc ia -  

t i o n s  can now be made a p p l i c a b l e  t o  Schools boards, 

d e s p i t e  t h e  f a c t  t h a t  t h e r e  c o u l d  be an argument 

t h a t  t h e  school boards were f r e e  t o  i g n o r e  such 



associations in 1867, then surely the province could 

decide to  apply the Ontario Human Rights Code to  

schools unless the discrimination practised tqy the 

school i s  such as can be described as being 

"reasonable occupation qualification" ( Ib id ,  p.214). 
f 

The presen&day acceptance of such things as trades union and teachers' 

asswia t ion  i s  a valid point here, although i t  does not re&lve the ' 

"reasonable cause:' issue contained i n  section 8 of the B . C .  Code. 

With regard to  the protection afforded by section 93(1) of the 
- 

. BNA Act, Tarnopol sky makes ~ a r t 3 c u l a r  reference to  the Margaret Caldwell 

case. He s t a t e s  tha t  given the fac ts  the B.C.--Supreme Court had a t  i t s  

disposal,  the conclusion tha t  "section 93(1) of the B N A  Act does n o t  

Fender anti-discrimination legis lat ion -- ul t ra  v i res ,  must be eorrect" 

(p.223). More spec i f ica l ly ,  

as f a r .  as, section 93 of the BNA Act i s  concerned, . 

since the opening paragraph grants the power to  
c 

provincial legis latures  to  "make Laws in relat ion to  

3 Education" ,-4 and since sub$ection- (1) , thereof - - -- .. u 
, provides that  "nothing in any such Law shall  

prejudicially a f fec t  . :. Denominational Schools" , a 
res t r ic t ion  upon a general public policy s t a tu t e ,  

l ike  a human r ights  code, could not have been 

intended ( Ibid ,, ernphasi s added). 
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I 
- 

Notwithstanding the f a c t  tha t  denominational schools often-had 
- 

limited "r ights"  a t  tbe time of entry into the Union, as i l l u s t r a t ed  by 

S i s s ~ n s  and Brent; nor Tarnopolsky's argument above, court judgements may 

S t i l l  be favourable t o  denominational schools. The reason fo r  th i s  li%s 

, in the court ' s  sens i t iv i ty  t o  he school's commitment t o  maintain i t s  

* 
.-, , philosophy, and i s  evidenced by ases  examined in the following chapter. 

0 

D Issues Concerning the Right to  Freedom of Religion - 

- -We-fimFseetion-lin %'is-chapter-i-s &so-+oncewed-wtth - 

const i tut ional ly guaranteed r ights ,  b u t  in th i s  instance i t  involves the 

/ r ight  t o  freedom of religion. 'The exact s ta tus  of th i s  r ight  i s  i t s e l f  a 

contentious or 

and Freedoms, 

guarantee of 

does n o t  spec 
9 .  

Godfrey (1964) 

. Prior to  the recent passage of the Charter of Rights 

there was in Canada no consti tutional ly entrenched 

"freedom of religion".  The British North America Act 

fy "religion as a constitutional head of power", s t a t e s  =--a 

b u t  instead refers  to  " legis lat ion in relation t o  freedom 

of re1 igion" (p.60). Before Canada had a Bill of Rights, court decisions 
, - - * -  

implied the sanct i ty  of basic freedoms through: cases such as Saumur v.s; 

Attorney-General for-  Quebec (1953) and Swi tzmann vs. El bl ing (1957), with 

the Courts relying on the preamble to  the BNA Act which s t a t e s  tha t  

't Canada i s  to  have a "constitution imilabr in principle to  that. of the 

United Kingdom". Using th i s  rationale Canadian courts have f e l t  able to  

provide remedies fo r  unacceptable infringements of basic r ights  and 

freedoms, even in the absence of any written authority.  



t 

("1960) s t s t e s -  that lLEvery law o f  

p p l i e d  as n o t  t o  abrogate,  ab r i dge  

d  freedoms h e r e i n  recogn ized  and 

i n t e r  d l  i a  " f reedom o f  re1  i g i o n "  , 

as a  b a s i c  r j g h t  ( I b i d ,  p.61). The,Canadian B i l l  o f  R i g h t s  d i d  n o t  have 

any s p e c i a l  c o n s t i t u t i o n a l  s t a t u s  however, b e i n g  an o r d i n a r y  s t a t u t e  o f  - 
t h e  f e d e r a l  which cou ld  be repea led  by  a  s imp le  m a j o r i t y ;  as 

i noted 'in chap te r  twenty  y e a r  h i s t o r y  has n o t  been an impress ive  

one6. The e  C o n s t i t u t i o n  Ac t  (1981) w i t h  i t s  c o n s t i t u t i o n -  

- 
- a l J y  h t r e n c h e d  CharJer o f  RightsJ p l a ~ e d ~ f r e e d o m  af r e l i  on-a more 

s o l i d  l e g a l  base. Sec t i on  2 o f  t h e  Cha r te r  p rov ides :  
7 L 

2. Everyone has t h e  f o l l o w i n g  fundamental 

freedoms : 

( a )  freedom of conscience and re1  i g i o n ;  

( b )  freedom o f  thought ,  b e l l e f ,  op in ion . .  . - 

Unless t h i s  i s  h e l d  t o  app l y  r e t r o a c t i v e l y ,  however, i t  w i l l  be o f  

l i t t l e  use i n  t h e  Ca ldwe l l  case. Dec is ions  on fre,edom o f  r e l i g i o n  under 
b 

t h e  Canadian B i l l  o f  R igh t s  such as Robertson, and Rosetani  vs.  The Queen 

(1963) a r e  of % l i m i t e d  use, because t h e  B i l l  a p p l i e d  so ley  t o  federa l  

l e g i s l a t i o n .  

The genera l  i n t e n t i o n  o f  t h e  Code i s  t o  remove d i s c r i m i n a t i o n  

f r om t h e  workp lace and i n  c e r t a i n  commercial r e l a t i o n s ,  as mentioned 
, 

e a r l i e r  i n  chap te r  2.  I t  i n v o l v e s  ma t te r s  w i t h i n  p r o v i n c i a l  . j u r i s d i c t i o n  



such as housing, employment and service industries.  .The Director of the 

Code describes i t  as:  

- -- -- 
a law of general application it3 relation to  property 

- -- 
--A- 

and c iv i l  r ights i n  the province and, as such, i s  

in t ra  vires the leg is la t ive  assembly of Brit ish 

Columbia (Director 's  Factum, p .  18).  

r. 

Sections 8 and 22 of the Code are concerned with the employer- employee 

relationship,  and the exemption for  certain private organizations from 
- - - - A - - - -  - -- - 

A -- --- - - - 

the general principles of the s ta tu te .  These gections do not purport to  

apply' t o  education specifical l y ,  b u t  t o '  any workplace s i tuat ion.  As 

commercial re lat ions and c iv i l  r ights  l i e  within provincial jur isdict ion,  
d 

the legis lat ion i s  generally considered t o  be intra  vires.  That i s  -- 

unless a party questions i t s  real area of jur isdict ion which occurred a t  

every level of adjudication in the Caldwell case. A'11 sides\: seemed to  
., . 

, agrqe tha t  freedom of religion i s  a federal matter. 
* 

'I .. 
The school argued tha t  the Code infringed upon  f t s  r ight t o  

ppactice freedom of religion f o r  three main reasons. F i rs t ly ,  i t  was 

submitted tha t  freedom of religion includes the right of parents t o  

selict the re1 igious *education of the i r  children through the patronage of 

a denominational school (School Is Factum, p. 16) .  Secondly, the school 
\ - 

contended that  the selection of teachers i s  governed by  religious consid- 

eration a n d  that  choice Ties within the area of '"freedom to control 

religious education" ( Ib id ) .  Thirdly, the school maintained that  legis- 



l a t i o n  wh ich  i n t e r f e r e s  w i t h  t h e  r i g h t  o f  cho ice  i n  r e l i g i o u s  educa t ion ,  
k?.  

has t h e  e f f e c t  o f  r educ ing  pa ren t s  cho i ce  " i n  o r d e r  t o  favour  a  c l a i m  t o  

employment" ( I b i d ,  p.17).  The school  submi t ted  f u r t h e r  t h a t  t h e  freedom- 
\ 

o f  r e l i g i o n  i s  a  f e d e r a l  concern8; t h a t  p a r e n t s '  f reedom t o  c o n t r o l  t h e  

re"f-3-gious educa t i on  o f  t h e i r  c h i l d r e n  i s  p a r t  o f  t h e  e x e r c i s e  o f  freedom 

o f  r e l i g i o n q ;  t h a t  t h i s  .free;& shou ld  n o t  be "abrogated o r  ab r i dged  

w i t h o u t  t h e  most c o e r c i v e  r eason lo " ;  and t h a t  t h e  t eache r  i n  a  

. denominat iona l  school  has a  s p e c i a l  r o l e  i n  f u l f i l l i n g  t h e  s c h o o l ' s  

o b j e c t i v e s l 1  ( I b i d ,  p.17-25). Re l i ance  was a l s o  p l aced  on A r t i c l e  26-3 

o f  t h e  Un i ve r sa l  D e c l a r a t i o n  o f  Human R igh ts ,  which states*:  *+ 

\- x* 

Parents  have a  p r i o r  r i g h t  t o  choose t h e  k i n d  o f  

educa t i on  t h a t  s h a l l  be g i v e n  t o  t h e i r  c h i f d r e n  

I n  sum, t h e  school  c o n s t a n t l y  argued t h a t  " t h e  whole r a i s o n  d '  e t r e  o f  a  

r e l i g i o u s  school  i s  rendered  nuga to ry "  i f  i t  cannot r e q u i r e  i t s  teachers  

t o  adhere t o  t h e  t e n e t s  o f  t h e  f a i t h ,  and t h a t  t h e  employer-  employee 
-- 

r e l a t i o n s h i p  i s  ve r y  d i f f e r e n t  i n  a  r e l i g i o u s  school  than  i n  a  
/ 

n o n - r e l i g i o u s  school  ( I b i d ) .  ~ S ' s u c h  i t  cannot be r e g u l a t e d  i n  t h e  same - 
manner. S t u a r t  e l  al .  ' d i d  n o t  argue t h a t  t h e  Code has no a p p l i c a t i o n  a t  

a l l  t o  a  denominat iona l  school ,  b u t  ques t ioned  " t h e  e x t e n t  o f  i t s  a p p l i -  

c a t i o n  . . .- t o  employment d e c i s i o n s  made on re1  i g i o u s  grounds" ( I b i d ,  

p .32) .  I n  o t h e r  words, t h e y  were n o t  d i s a g r e e i n g  w i t h  t h e  genera l  

purpose o f  t h e  l e g i s l a t i o n  b u t  w i t h  t h e  e f f e c t  i t  would have on t h e i r  



es tab l i shmen t  i f  i t  were a l l owed  t o  i n t e r f e r e  w i t h -  t h e i r  employment 
i 

p r a c t i c e s .  To conclude, t h e  s c h o o l ' s  p o s i t i o n  on t h i s  i s s u e  can be seen 

i n  t h e  f o l l o w i n g  s ta tement :  

I f  t h e  P rov i nce  can r e q u i r e  t h e  C a t h o l i c  school  t o  

employ a  -Catho l  i c  t h a t  breaks C a t h o l i c  ma r r i age  

r u l e s ,  i t  can r e q u i r c  i t  t o  employ one who - p r a c t i s e s  

a b o r t i o n .  It can r e q u i r e  a  Jewish school  t o  employ 

a  Jewish teacher  'who e a t s  pork  . . . indeed,  any 

r e 1  i g i o u s  school  t o  employ teachers  who i n  t h e  eyes 

o f  pa ren t s  and s tuden t s  l i v e  1  i v e s  o f  s a c r i l e g e .  I t  

i s  subm i t t ed  t h a t  such enactments a r e  n o t  w i t h i n  t h e  

. l e g i s l a t i v e  competence o f  t h e  p rov i nce  ( I b i d ,  p.34).  

Margaret  Ca ldwe l l  and t h e  ~ i r e c t o r  o f  t h e  B.C. C L' e  r e j e c t e d  

t h e  arguments based on freedom o f  r e l i g i o n .  The fo rmer  argued t h a t  t h e  

Code does n o t  ab r i dge  o r  i n t e r f e r e  w i t h  t h e  s c h o o l ' s  r i g h t  t o  p r a c t i c e  
pp - - -  - -- -. 

f reedom o f  r e l i g i o n  p r o v i d i n g  t h a t  r i g h t  i s  e x e r c i s e d  w i t h i n  t h e  l i m i t s  

of t h e  l a w .  It was suggested t h a t  wherever a  r e l i g i o u s  es tab l i shmen t  

d i sag reed  w i t h  a  law i t  a t tempted  t o  seek r e f u g e  beh ind  a  s h i e l d  o f  

r e l i g i o u s  exemption. Reference was made t o  Regina vs. H a r r o l d  (1971) i n  
1 

which Tysoe, J. A. s t a t e d  t h a t  a  p a r t y  i s  n o t :  7 ' 

P 
exempt f r om  a l l  laws t h a t  i n  any way i n t e r f e r e  w i t h  

t h e  manner i n  wh ich  and t h e  means by which he sees 

f i t  t o  engage i n  t h e  p r a c t i c e  and p ropaga t i on  o f  h i s  

p a r t i c u l a r  r e 1  i g i o n  , no m a t t e r  how de t r imentaT  t h a t  

may be t o  t h e  o t h e r  members o f  t h e  communi-ty, except .  

o n l y  laws enacted by .the 'pa r l i ament  o f  Ganada 

(Ca ldwe l l  ' s  Factum, p.17-18).  



The Director of the Code made mentibn of Robertson and Rose€annT vs. Tfie 

Queen (1963), in which Mr. Just ice Ritchie of the Supreme Court of 

Canada, stated tha t  r ights  and freedoms were: 

subject t o  a ra t iona l , .  developed and civi l ized 

system of law which imposed limitations on the 
4, r 

a b s o q t e  l i b e r t i  of the individual ( ~ i r e c t o r ' s  

Factum, p.23). 

The main argument of the Director on th i s  issue was tha t  freedom of 

religion: - ,. 

volve and cannot legitimize the use 

gma as an excuse fo r  f a i l i ng  to  
# (*r*rr 

conform to  &isfing law -- law which does not s t i f l e  

re1 igious t h o u g h t  or expression, b u t  merely 

r e s t r i c t s  or l imits  the e f fec t  and application of 
- - - 

rules or dogma ... ( Ib id ,  p.24-25). 

A f ina l  point made by the Director was tha t  the school's hiring 

pol icy i s  a secular pol icy,  not based on Canon Law. She disagreed with 

the school's arguments, and instead contended tha t  provincial legis lat ion 

which 1 imited or  interfered with the school ' s  employment practices,  d i d  

n o t  infringe upon the r ight  of freedom of religion. All three courts 

were willing to  accept th i s  submission, and the B . C .  Supreme Court stated 

tha t  i t  considered the school 's  hiring policy to  be a secular podicy, and 

as such removed from the religious domain. 



nal l y  , on t h i s  fundamental issue of eons t i tu t ionat i ty ,  f t  ts- 

useful to  re fer  to  the recent ,  Supreme Court of Canada judgement in 

A .  G..Canada a n d  Dupond vs. The City of Montreal. Speaking for  the 

majority, Beetz, J .  s ta ted the following: I 

None of the freedoms refered to  i s  so enshrined - 

in the constitution as to  be above the reach of 

competent legis lat ion.  t 

None of the freedoms i s  a single matter within 

exclusive federal or provincial competence. 

Each of them i s  an aggregate of several 

matters, which depending on i t s  aspect,  come 

within federal or provincial.legis1ation (Cline 

and Finley, 1981 ,T138) .  

If  one applies these propositions to  the school 's  claim, i t  i s  

evident tha t  f i r s t l y ,  the r ight  of freedom of relig'ion may be considered 

within provincial leg is la t ion ,  and secondly,, the freedom i s  not above 

competent legis lat ion.  .In the three judicial hearings of the Caldwell 

case, the courts decided that  the Code i s  competent legis lat ion:  

The Human Rights Code i s  in pith and substance a l a w  

respecting c iv i l  r ights  within the provinci and i s  

valid provincial legis lat ion notwithstanding that  i t  

governs employment * pol i  cies of denominational - 
school s (Board of Inquiry, Reasons f o r  Decision, 

p.29) .  



They were w i l l i n g  t o  accept  t h a t  t h e  i n t e n t i o n  o f ~ t h e  Code i s  t o  advance 

t h e  government 's s e c u l a r  goa ls  and, i n  t h i s  case, such p o l i c y  d i d  n o t  

have t h e  e f f e c t  o f  a b r i d g i n g  t h e  r i g h t  t o  freedom o f  r e l i g i o n .  . 

2- To 'summarize t h e  r a t h e r  complex l e g a l  i ssues  emerging f r om t h e  

j u d i c i a l  hear ings:  

1. The c o u r t s  were w i l l i n g  t o  accept  t h e  t e rm  " r e l i g i o n "  as hav ing  

broad d e f i n i t i o n ,  i n c l u d i n g  b o t h  a c t i v e  and pass i ve  connota t ions ;  

2.  "R igh ts  o r  p r i v i l e g e s "  possessed by denominat ional  schools  i n  

B r i t i s h  Columbia a t  Confederat ion,  were deemed l i m i t e d  i n  scope w i t h  

no s t a t u t o r y  p r o v i s i o n  p e r m i t t i n g  d i sm issa l  , o r  c o n t r a c t -  'non- 

renewal,  o f  C a t h o l i c  teachers  who had broken Church laws; and 

3. The r i g h t  t o  freedom o f  r e l i g i o n  was n o t  ab r i dged  by  t h e  B.C. Human 
-. 

R igh t s  Code wh ich  was cons idered  v a l i d  and competent l e g i s l a t i o n .  
-4 

- 

Wi th  t h e  advent  o f  t h e  C h a r t e r  o f  R igh t s  and Freedoms, i t  3 s  
4 

envisaged t h a t  t h e r e  w i  11 be f u r t h e r  i ns tances  o f  s t a t u t e i 7  be ing  

cha l lenged f o r  a l l e g e d  v i o l a t i o n  o f  human r i g h t s .  

The r e l a t i v e  impor tance o f  each l e g a l  argument i s  shown i n  f i g u r e  9. 
-- - 

Examined i n  a  b roader  c o n t e x t ,  t h e  Ca ldwe l l  case has wide s o c i e t a l  

i m p l i c a t i o n s  which a r e  examined i n  t h e  subsequent chap te r .  
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The Relative- lmpo~takce o f  the Legal Arguments in the 
Cal dwell Case 

I n  Margaret Caldwel l  's ' favour 

BNA Act  - a u t h o ~ i t i e s  suggest t he re  1 .  
i s  no s t a t u t a r y  " r i g h t "  i n  B.C. 
p e r m i t t i n g  a  denominational school 
t o  re fuse f u r t h e r  employment due t o  

Church law contravent ion.  

Freedom o f  Re l i g i on  - u n l i k e l y  t h a t  

a  c o u r t  would consider t h i s  " r i g h t "  

t o  have been v i o l a t e d  by the  B.C, ' 

Human a i g h t s  Code which, as such, i s  

regarded as competent l e g i s l a t i o n ,  - 2. 
.and i s  i n t r a  v i r e s .  

Sect ion 8  of t h e  B.C. Human Rights  

Code - i t  i s  debateable whether - 
" r e l i g i o n "  o r  "mar i t a l  s tatus" can -, 

be regarded as "bona f i de "  q u a l i f i -  
cat ions,  g iven t h e  p r o v i s i o n  i n  

s e c t i o n 8 ( 2 )  of t h e  Code. I f  "m 3. 
f i d e  qua ' l i f i ca t i ons "  can -be  de te r - -  - 
mined by  employer d i sc re t i on ,  then 

t h i s  p r o s c r i p t i o n  becomes i r r e l e -  
vant. %- 

- - - - - 

Sect ion 22 o f  t h e  B.C. Human Rights  

Code - i f  t h e  Court  accepts t h e  - 
" i d e n t i f i a b l e  group" t o  be t h e  4. 
students, r a t h e r  than t h e  Ca tho l i c  . 
Community, - and i f  the  p r o v i s i o n  

"grant ing  a .preferenceft was not met, 
. - then the  school cannot u s e '  t h i s  

sec t i on  t o  be exempted from t h e  
i 

general p r i n c i p l e s  o f  t he  Code. 

I n  t he  school 's  favour 

Sect ion 22 o f  t h e  B.C Human Rights  CBde - 
i f  the  'Court accepts t h a t  a1 1' o f  t h i s  

sec t i on ' s  p rov i s i ons  were met, then the  
school. cou ld  be exempted from the  Code's 
p r i n c i p l e s .  A  problem occurs over t he  

clause "grant ing  a  preference", and w i t h  
the  " i d e n t i f i a b l e  group" being considered 

p r a c t i c i n g  Cathol ics,  ra the r  than 
Ca tho l i cs  i n  general .  

Sect ion 8  o f  t h e  B.C. Human Rights  Code - 
i n t e r p r e t a t i o n  o f  t h e  term "bona f ide" 
might 'encompass " ~ e l i g i o n "  and IrmaritaF 

s ta tus" ,  nb tw i ths tand ing sec t i on  8(2), 

Also a.Court might  accept t h a t  "reason- 
able cause" ex i s ted -  t o  deny f u r t h e r  

employment. L 

Sect ion 93(1) o f  t h e  BNA Act  - r i g h t s  and 

p r i v i l e g e s  o f  B.C. denominational school s  
by law, are  l i m i t e d  t o  establ ishment and 

maintenance only, howeyer, the  Court may 
f e e l  that .  these r i g h t s  should be broadly. 

i n t e r p r e t e d  t o -  p r o t e c t -  t h e  i n t e g r i t y  o f  

t he  school. 

d i  f f i cul  t argument 
r i g h t  t o  exert5 se 

r e l i g i o u s  b e l i e f  has 'probably no t  been 
v io la ted .  I t  cou ld  b e  persuasive i f  the  
cou r t  i s  wi 1  l i n g  t o  accept t h a t  t he  

se lec t i on  o f  teachers i n  denominational 

schools f a l l s  w i t h i n  t h i s  r i g h t .  
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Chapter '6: Broader Issues in the Margaret CaldweTT Case 

The Caldwell case, in addition t o  the fundamental legal issues,  
\ 

raises  broader issues concerning the Canadian value system, i t s  s ty l e  of 

government and power s t ructure.  This chapter expands on a number of 

these broader themes in the context of the i n i t i a l  hypothesis of. the 

thesis :  that  the Supreme Court of Canada will decide in favour of the 

school when i t  adjudicates the Caldwell dispute. In par t icular ,  t h i s  

chapter addresses three key areas: the extent t o  which constitutional 

sanct i ty  i s  afforded denominational schools; the tendency in Canadian 

human r ights  jurisprudence t o  favour col lective over individual r ights ;  
J 

and the t radi t ional  judicial  conservatism which has frequently frustrated 

1 iberal human r ights  legis lat ion.  

A The Extent of Constitutional Sanctity for  Denominational, Schools 

Denominational schoals claim "rights" and "privileges" as 

guaranteed in the Brit ish North- America Act1. Section 93(1)  of t h i s  Act 

specif ies  tha t  provincial educational laws should n o t  "prejudically 

a f f ec t  any r ight  or privilege with respect t o  denominational schools 

which any class  of persons have by law in the Province a t  the Union". I f  

there i s  interference wi th/h&e "r ights" ,  the federal government i s  
/ -- 

required to  intervene and, i f  necessary, pass remedial l e g i ~ l ~ t i o n .  I t  

i s  noteworthy tha t  whilst the Constitution i s  si-Terrt a b u t  irrdividtlal 

freedoms, i t  guarantees p group r ights  in education. In the previous 

chapter, the exact "r ights  or privileges" possessed by denominational 



and other provinces. 
f 

a- 
tional sanct i ty  i s  

privileges" are given 

school s: a t  Confederation, were assessed w i t h  reference t~ Bri t i sh  Calumbia 

The focus here i s  on the extent to  which constitu- 

afforded such schools. If these "r ights  and 

broad interpretat ion by the judiciary,  then indi- 

viduals, as well as provincial leg is la tors ,  will find i t  d i f f i c u l t  to  

impinge upon them. . 

Most of the denominational ' school s existing in the provinces a t  

Confederation were established by the Catholic or Protestant churches. 

Central t o  denominational education was the ; ssue of minority language 

r ights .  The new Charter of Rights and Freedoms (1981) provides greater 

protection f o r  minority language r ights ,  than did the BNA Act. Schools 

have been viewed by society as important for  the perpetuation o f -  - 

different  cul tures ,  and denominational schools have been well-supported 
I 

by French Canadians, l iving outside Quebec, who rebelled against a mono- 

l i t h i c  culture.  On occasion wheh there has been an attempt t o v n t e r f e r e  I 

- - - - - - 

with constitutional guarantees afforded denominational schools, the issue 

of minority language r ights  has also been involved. 

I n  his book Fragile Freedoms (1982), Thomas Berger c i t e s  

examples of provincial government interference with denominational school 

r ights  experienced by Acadians l iving in New Brunswick i n  the 1870s, the 

Roman Catholics l iving i n  Manitoba i n  the 1890s and those living in 

Ontario in 1912. He notes also the courts1 refusal " to  give a l iberal  

lnterpretat ion to  the measures that  were "included in the BNA Act to  - - - 

protect the separate schools o t  Catholics outside Quebec" Lp.63-64). T& - 

much-quoted dispute regarding denominational schools' "r ights  or 



privileges" occurred over the Man1 tobap-School - .-$ Question. I n  Barrett vs. 

Winnipeg, the Supreme Court, of . . held that  the Manitoba School ,Act 

(1890) "prejudicially attected the r ights  and privileges of Catholics 
. - 

w i t h  respect t o  .denominat~onal schools, -rights and privileges that  they 

held 'by pract ise '  wnen Manitoba- joined contederation in 1870" ( Ib i a ,  

p . 0 3 ) .  The Privy Counci I i n  s r i t a i n ,  however, reiersed t h i s  decision and 

interpreted the r ignts  of Catholic schools i n  ~ a n i t o b a  to  be "the rlgnt 

to  establish and maintain such schools as they pleased, b u t  t h a t  the 
. . 

province was not bound to provide funds for  the i r  support" ( Ib id ,  p . 7 U ) .  

This to ta l ly  ignored section 22 of the ~ a n i t o b a  Act2 which stated that  - 
provincla I l eg is la t ion  shou l a  not a f fec t  r ights  and privi leges which 

denominational schools enjoyed, a t  entry into the Union, ~y law or  by 

&"practise".  What in fac t  nad happened was that  an tngl ishspeaking 

majority in Manitoba aimed to assimilate tne krench-speaking minor1 t y ,  

and the Manitoba School Question was p a r k o f  +he p o l i t i c s  of the day. - 

The denomi nati ona 1 school s in ~ a n i  tbba were granted, a1 bei t be l atedly , 

constitutional protection against the provincial legis lat ion,  b u t  not 

before several rounds of legal disputes. 

when denominational schools have claimed "r ights  or p r ~ v i  leges" . 
+- 

concerning major issues,  such as access to  public funds, t h &  have not 
I 

always met with success. Similarly, t he i r  r ights  have been intringed 

upon dur~ng  provincial attempts to  reject  bi -cul tural  ism, as i n  Manitoba 

in the 189U1s. Ihe extent to  which denominational schools are afforded 

constitutional sanct i ty  varies according t o  the province and the time. 

.Action aimed a t  prejudicial ly af tect ing denominationa l school r ights  i s  

now accepted as d l rec t ly  contrary to  the p r ~ n c i p l e s  of the Constitution. 



I t  i s  instructive.  however, to  consider the constitutionaT sanctity - 

aftorded these schoo l s dispute does not involve a school 
- 

d i s t r i c t  2nd a government n the confl ic t  involves the school and 

one of i t s  employees. 
1 

. Disputes Between Denominational Schools and Individual EmpLoyees 

When employees have a dispute witn t h e ~ r  denominational schools 

they may decide to  seek legal redress, or a l ternat ively the case may 

never reach the judiciary,  being se t t led  o u t  of court ,  or considered .. 

unsuitable for  adjudication by a Board o t  Inquiry or  t r ibunal .  t-ew cases 

have become pub1 i c  knowledge, b u t  invariably when a comp laint  against a 

denominational school i s  lodged, i t  raises the - question of constitutional . 
sanct i ty  afforded by s e c t i o ~  93(1)  of the BNA Act. 

 he Essex County case, referred t o  i n  the previous - - -- - - chapter, 

hela tna t  denominational schools in Ontario do have the r ight  t o  dismiss 

teachers for  religious cause. The statement of Zuber, J .  A , ,  in tne 

Court ot Appeal i s  relevant here: 

... I therefore conclude that  as - of 18b1, - separate 

school t rustees  i n  Ontario possessed tne power t o  

dismiss teachers fo r  denominational cause. In my 

view, i t  follows tna t  theyower of the t rustees  to  

dismiss fo r  denominational cause i s  a "r ight  or 



p r i v i l e g e  w i t h  r e s p e c t  t o  denominat iona l  schoo ls "  

~y separa te  school  suppo r t e r s  and by  v i r t u e  

o f  s.93 o t  t h e  H r i t i s h  N,orth America Ac t ,  1867, 

n o t h i n g  I n  t h e  l e g i s l a t i o n  o f  t h e  p r o v i n c e  o f  O n t a r i o  

can p r e j u d i c i a l l y  a f f e c t  t h i s  r i g h t  ( a s  c i t e d  i n  

Bucs is ,  1982, p.115).  

T h i s  v i e w p o i n t  was echoed ' i n  t h e  case o t  Board o f a E d u c a t i o n  f o r  Moose Jaw 

School D i s t r ~ c t  No. 1 e t  a l .  vs. At torney-Genera l  o f  Saskatchewan and , 

Saskatcnewan Teachers Fede ra t i on  (1974) ,  wh ich  h e l d  p a r t  o f  a  Teacher 

C o l l e c t i v e  B a r g a i n i n g  A c t  t o  be -- u l t r a  v i r e s  because " s e l e c t ~ o n  and 

d i s m i s s a l  o f  teachers  was a  r i g h t  o r  p r i v i l e .ge .  r ese rved  t o  t h e  separa te  
- 

school  board" ( I b i d ,  p. 115-116). 

- - 
A f u r t h e r  case  concern ing  l o s s  o f  emptoyment, i s  t h a t  o f  Tom 

/ 

H e i d t ,  a  C a t h o l i c  school  p r i n c i p a l  who was d ismissed  by t h e  P r i n c e  A l b e r t  
* - 

Separate School Board, due t o  h i s  ma r r i age  t o  a  d i vo r cee .  Ihe  case i s  

s l i g h t l y  d i t f e r e n t  f r om  t h a t  o f  Margaret  Ca ldwe l l  i n  t h a t  he and h i s  w i f e  

were seek ing an annulment o f  h e r  fo rmer  mar r iage .  I n  a d d i t i o n ,  t h e  

pa ren t s  and t h e  s tuden ts  o t  t h e  school  l odged  compla in ts  t o  t h e  school' 

board,  on M r .  H e i d t ' s  b e h i l f  ( I b i d ,  p.95).  l o  da te  he has n o t  been 

reinstated and t h e  case has n o t  reached c o u r t .  A s ~ m i l a r  case i s  Stack 

vs. Roman C a t h o l i c  Board t o r  S t .  John 's  (19791, , i n  wh ich  a  c a t h o l i c  
I 

school  t eache r  was d ismissed,  u i t n o u t  n o t i c e ,  because n i s  w i f e  d i v o r c e d  \ 
I 
i h im. He based n i s  comp la i n t  upon t h e  Newfoundland Educa t ion  Ac t  (1927),  j 

wh ich r e q u i r e s  n o t i c e  f o r  a i s m i s s a l  on immoral grounds, and t h e  m a t t e r  
4 

has been r e m i t t e d  t o  a r b i t r a t i o n  (Tarnopolsky,  1982, b .217) .  A 

L 



- Although not se t  within a Catholic school, b u t  within a Catholic 

organization, the case of Louis Blat t  also concerns dismissal for  rel ig-  

T O U S  reasons. In Blatt  vs. ~ a t h o l i c  Children's H i d  bociety of .. 

Metropol~tan Toronto ( l979) ,  . Louis Bla t t ,  a dew, was employed and 

dismissed on the same day when i t  was learnt  tha t  he had entered a common 

law relationship.  He lodged a complaint to  the Ontario Human Rights 

Commission alleging a breach of section 4 ( 1 )  of the Ontario , Human Rights 

Code~ which provides: , 

Every person has a r ight  to  equal treatment with 

respect t o  enipl oyment without discrimination because 

of race, .ancestry, place b f  origin,  colour, ethnic 

or igin,  c i t izenship,  creed, sex, age, record , d of 

oftences, marital s t a tus ,  family s tatus  or handicap. 

A,. 

I n  t h i s  instance his complaint was dismissed by a Board of lnqu%ry 

because his dismissal was due to  his " l i f e s ty l e" ,  rather than his marital -- 

as s p e c i f i ~ d  i n  section 4 (Bla t t  Judgement, 1979, p.6-7). 
1 

Finally, two cases involving support s t a f f  in denominationals 
& 

schools are noteworthy, Gore vs. Ottawa Separate School Board ( 1 ~ / 1 )  and 

Huber vs. Saskatoon Separate School. Board (1980). In the Gore ca%e, 

(supra) ,  mentioned in the previous chapter, 9 prospective secretary was 

denied employment by a Catholic school because she was not a Catholic. A 

Board of Inquiry found that  

... in l U b /  there was no right or privilege a t  law of 

separate school boards t o  require as a condition of 

employment that  a person be a Roman Catholic, (Gore 
< 

Judgement, 1971, p.15).  



The Board i n  t h i s  case o rdered  t h a t  Mrs. Gore r e c e i v e  a l e t t e r  o f  apology 

f rom t h e  school board, and t h e  O n t a r i o  Human R igh t s  Commission r e c e i v e  a 

d e c l a r a t i o n  o t  i n t e n t i o n  t o  ab ide  by t h e  U n t a r i o  Code ( I b i d ) .  Ihe  Huber . 
case a l s o  i n v o l v e d  a s e c r e t a r y  wno, i n  t h i s  i ns tance  was employed by a '6 

Saskatoon denominat ional  school board and who l o s t  employment because o f  

a conmion-law r e l a t i o n s h i p .  Her compla in t  i n v o l v e d  A r t i c l e  6.01 o f  f he  , 

C o l l e c t i v e  Agreement. A1 though t h e  c o n s t i t u t i o n a l  argument was aga in  - * 

used, t h e  a r b i t r a t i o n  board a l s o  cons idered t h e  terms o f  t h e  C o l l e c t i v e  

Agreement which t h e  school had en te red  and 

by so do ing  has c o n t r a c t e d  o u t  o t  t h e  r i g h t  t o  " 
" d i s c r i m i n a t e  . . . b reason o f  mar7 t a  I s t a t u s " .  ' 

A l though Ms. Huoer was ordered r e i n s t a t e d ,  t h e  d e c i s i o n  has been appealed 

rsll 
and t h e  Saskatoon C a t h o l i c  bchool Board. 

1' - 

i s  seek ing c o l l e c t i v ~ '  ba rga in i ng  guarantees t h a t  
I 

non- tedchi  ng employees w i  11 respec t  church v a l  ues 

( I b i d ) .  

From these two cases i t  appears t h a t  i n ,  t h e  case o f  suppor t  s t a f f ,  denom- 

i n a t i o n a l  school boards have a more d i f f  i c u  l t t i m e  persuading c o u r t s  o f  

t h e  n e c e s s i t y  f o r  a l l  employees t o  suppo r t  the schaal ph i ln rodhy .  - 

Tarnopolsky s t a t e s  t h a t  school boards a re  more l i k e l y  t o  succeed w i t h  

t h i s  argument when t h e  employees a r e  teachers i n  t h e  s t h o o l ,  r a t h e r  than  

suppor t  s t a f f .  
1 



B 

The examina t ion  o f  these 'cases demonstrate t h a t  denominat ional  

schools  use t h e  argument t h a t  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n ,  a f f o r d e d  by 

s e c t i o n  93(1)  o f  t h e  BNA Ac t ,  a l l o y s  them t o  pursue t h e i r  own d i s m i s s a L  

/ p o l i c i e s .  Th i s  r e f l e c t s  an apparent  concern, on t h e  p a r  o f  t h e  
---3f * 
j u d i t i a r y ,  t h a t  i f  t h e  " r i g h t s "  and " p r i v i l e g e s "  a re  l o s t  by t h e  denom- 

. i n a t i o n a l  school s, t h e  qua1 i ty  o r  cha rac te r  o f  such o r g a n i z a t i o n s  would 

be.weakened. I n  Macke l l  (1979) i t  was s t a t e d  t h a t  l e g i s l a t i v e  enactments 

would be v a l i d  

. . . p  r o v i d e d  t hey  do n o t  p r e j u d i c i a l l y  a f f e c t  a  

denominat ional  r i g h t  o r  p r i v i l e g e  ... a t t ached  t o  

denominational t each ing  o r  t h e  i n t e g r i t y  o f  t h e  

s p e c i f i e d  schools  ... [as  c i t e d  i n  Tarnopolsky, p.217, 

empnasi s added). 
f 

Bucs is  contends t h a t  

t h e  p i v o t a l  ques t i on  i n  these  d i sm issa l  cases i s  

whether t h e  i n t e g r i t y  and n a t u r e  o f  C a t h o l i c  schools  

would be impa i red  i f  t h e  school board l o s t  t h e  r i g h t  

t o  d i s m i s s r  f o r  denominat ional  cause and t h i s  r i g h t  

must . . . t h e r e f o r e  i m p l i c i t l y  be tound  t o  e x i s t  

(p. 117, emphasis added). 

As teachers  a r e  cons idered  t h e  m6in component wi thin,  the denomina't innal 

school system, w i t h  t h e  r e s p o n s i b i l i t y  o f  p r o v i d i n g  a  gooa example t o  t h e  

s tuden ts ,  t h e i r  behav iour  &nd example may a f f e c t  t h e  c h a r a c t e r  and 
/ 

. . i n t e g r i t y "  o f  t h e  schodl .  As evidenced i n  chap te r  3 ,  a  C a t h o l i c  



teacher 's  publ i c  and private I i t e  must be consistent w i t h  the school 's  

philosophy. Uenominational school boards feel t h a t  serious contravention 

of Church rules i s  detrimental t o  the school. There a re  others Who dis-  

agree with wnat Bucsi s considers the speculation that  the %e@minational 

school system w i  I1 f a i l ,  due to  inappropriate behaviour on the part  o f  

teachers. while not everyone within a re1 igious community may agree with 

i t s  school board's action, the judiciary i s  norma7ly presented w i t h  the 

com~ined and unified in te res ts  of a -community. I t  i s  a lso called to  give 

interpretation to  section 93(1)  of the BNA Act, as i t  re la tes  to  the 

school and i t s  desire to  pursue employment practices based on re1 igious 

considerations. In t h i s  instance 

I 

the cases in t h ~ s  area,  t o  date,  have interpreted the 

constitutional enactments in a broad manner. The 
L 

existence of Catholic schools i s  - - protected by the 

BNA Act and the r ight  ot separate school boards t o  

implement discriminatory dismissal policies has been 

,, imp1 led within . the protection atforded.. . . The 

\ position accepted i s  tha t  only complete treedom in 

\ selection and dismissal of teachers wi l l guarantee 

the ful t i l rment  of the separate school boards' 

objectives and philosophies. ( Ib id ,  p.120). 

The "r ights"  and "privileges" ot denominational schoo I s as 
% 

specified by section 93(1) of the BNH Act, discussed in chapter 5 ,  were 

1 normally limited to  such areas as maintenance and establishment of such 

school s ,  and access t o .  publ i c  funds. Yet these cases demonstrate t h a t  

given a dispute concerning employer-employee relat ions,  thedudic iary  has 



.r 

been w i  1  1  i n g  t o  i n t e r p r e t  t h e  " r i g h t s "  and i ' p r i v i  leges" t o  t h e  e x t m t  

t h a t  t h e y  p r o t e c t  t h e  " i n t e g r i t y "  o t  denominat ior ja l  schools .  

The d e s i r e  by denominat ional  s c h o o l s .  t o  p r o t e c t  t h e i r  

" i n t e g r i t y "  means t h a t  a  t e a c h e r ' s  p r i v a t e ,  as w e l l  as p r o f e s s i o n a l  l i t e ,  

must be c o n s i s t e n t  w i t h  t h e  school ph i losophy .  The Toron to  Globe and 
0 

M a i l  ( 1 9 8 ~ ) ~  c i t e d  a spokesperson f o r  t h e  U n t a r i o  E n g l i s h  C a t h o l i c  

Teachers Hssoc i  a t i o n ,  who s t a t e d  t h a t  " t h e  Separate Schoo l Board here 

would be l o a t h  t o  accep t  someone t.0 teach  i n  t h e  schoo ls  who was 

b l a t a n t l y  go ing  against t h e  teachers  o f  t h e  church".  The same a r t i c l e  

a l s o  s t a t e d  t h a t  " h i s t o r i c a l ~ y ,  O n t a r i o ' s  c o u r t s  nave u p h e l d  t h e  r i g h t  o t  

separa te  school boards t o  f i r e  teachers  t o r  a c t s  which go a g a i n s t  t h e  - 
teach ings  of t h e  Catho I i c  Church". As d iscussed e a r l i e r ,  O n t a r i o ' s  

denominat ional  schoo I s  possess wide " r i g h t s "  and "pr iv i1$gesf l  compared 

w i t h  o t h e r  p rov inces ,  b u t  even those  " r i g h t s "  ao n o t  S p e c i f y  t h a t  a  

t eache r  can be d ismissed  " t o r  a c t s  which go-ag i i i i s t  thre teach ings  o f  the- 

C a t h o l i c  Church". 1s ' t he re  a sound l e g a l  b a s i s  t o r  such an assumption'! 

It i s  more l i k e l y  t h a t  t h e  b e l i e f  i s  based on genera l  p u b l i c  p o l i c y  

r a t h e r  than  any s t r i c t  l ega  l  grounds. 

I n  some prov inces ,  such as Newfoundlandj t h e  " r i g h t s "  and, 

" p r i v i l e g e s "  o f  denominat ional  schools  a r e  so broad as t o  i n c l u d e  a 

mora ls  c lause  t o  be i n c l u d e d  i n  t eache rs '  c o n t r a c t s .  Th i s  c l ause  pe rm i t s  

a  school board t o  d i sm iss  teachers  t o r  what i t  pe rce i ves  t o  be immoral 
w 

behav iour  ( t i l obe  arid M a i l  1976).  I n  t h i s  i ns tance ,  t h e   province's 

"denominat ional  system was ent rencned i n  t h e  c o n s t i t u t i o n ,  w i t h  t h e  added 

s t i p u l a t i o n  t h a t  school boards would n o t  be s u b j e c t  t o  Canadian human 

r i g h t s  l e g i s l a t i o n "  ( I b i d ) .  I n  i ' n t e r p r e t i n g  t h e  p o s i t i o n  o f  t h e  



S t .  John 's  c a t h o l i c  schools ,  then  t d u c a t i o n  M i n i s t e r  Wal lace House was ' 

quoted as say ing  t h a t  immoral C ~ n d u c t  i s  " n o t  i n  t h e  s p i r i t  o t  t he  

be1 i e t s  o t  t h e i r  churches and consequently.. .   they^. . .want t o  t i g h t e n  
.. 

T 

P t h e i r  c o n t r o  I. ove r  t eache rs '  a c t i v i t i e s "  ( I b i d ) .  One commentator has 
,- 

noted  t h e  paradox o t  t h i s  p o s i t i o n :  
B 

I 

3 

It i s  i r o n i c  t h a t  c o n s t i t u t i o n a l  

used t o  v i o l a t e  fundamenta-l 

/ 

Mackay f u r t h e r  comments t h a t  " t h e  c u r r e n t  movement t o  r e p a t r i a t e  t h e  

h. 

c o n s t i t u t i o n  shou ld  a l s o  c o n s i d e r  t h e  i n j u s t i c e s  o f  ou tda ted  p r o v i s i o n s "  
\ 4n. 

(p .746) .  The C o n s t i t u t i o n  has s i n c e  been r e p a t r i a t e d  b u t  t h e r e  i s  no -L 

2s 

major  p r o v i s i o n  t o  cna l  lenge  t h e  e x i s t i n g  r i g h t s  o f  denominat iona 1 

sctroo I S ,  o t h e r  than  t h a t  w n i c n - a n  incCividua1 - m y  seek-to- make by v i r t u e  - - 

o f  h i s / h e r  r i g n t s  i n  t h e  new Cha r te r  o t  ~ i g h t s  and Freedoms f l ~ 8 l ) .  u n l y  
-2 

- l i t i g a t i o n  ove r  t h e  n e x t  few decades w i l l  demonstrate wnether  i n  f a c t  t h e  

- - 
c o n s t i t u t i o n a l  guarantees a f f o r d e d  denominat ional  schoo ls  n o t  o n l y  remain 

unimpinged, b u t  con t i nue  t o  a l l o w  Such schools  t o  pursue t h e i r  own 

employment p r a c t i c e s  and p o l i c i e s .  L a t e r  d i s c u s s i o n  w i  11 cons ide r  t h e  ', L- 
-\ 

f a c t  t h a t  these  ernploymen? p r a c t i c e s  and p o l i c i e s  a r e  pe rce i ved  t o  be a  J 

c r u c i a l  p a r t  o f  t h e  autonomy o f  d e n o m t i o n a ~  schools.  Such autonomy i s  . 
- - - - - - - - - -- 

a p a r t  o f  t h e  e x i s t i n g  p a t t e r n  o f  t r a d i t i o n a l  va lues  i n  Canada. Any 
- - - -  - -- -- 

l e g i s l a t i o n  t h a t  seeks t o  p l a c e  an i n d i v i d u a l ' s  c l a i m  t o  employment above 
. - - 

t h a t  o f  denominat ional  school " r i g h t s " ,  would rep resen t  a  r e o r i e n t a t i o n  

o f  t h a t  va lue  system. 



A A pp I n  r e l a t i o n  t c r  t he  case o f  B i n t e r  vs. Regina ~ u b l f c - S f i m l  

Board (1965), S t raye r  (1966) notes t h e  , autonomy - o f  denomi n a t i o n a l  school 

boardqs and concludes t h a t  "group r i g h t s  a re  guaranteed a t  t h e  expensd o t  

, i n d i v i d u a l  r i g h t s "  (p.231). Th is  broad theme a1 so emerges . f rom t h e  

-;&. 
ca ldwe l l  case and w i l l  be examined i n  tKe f o l l o w i n g  sec t ion .  2- 

% 
:I 

s- 
- B C o l l e c t i v e  Versus I n d i v i d u a l  Rights 

LI - 

Ihe Margaret Caldwel l  case demonstrates a situation i n  which 

the re  i s  a conf l i c t  o f  r i g h t s ,  " r i g h t s "  as perceived by each pa r t y ,  and 
< 

s p e c i f i e d  i n  t he  B r i t i s h  N o r 3  America Ac t  (1867) and the  Human Rights- ". -&. 

 ode o f  B r i t i s h  Columbia. I n .  t he  j u d i c i a l  hearings, t he  cou r t s  were a 

r e q u i r e d  t o  balance the  c o l l e c t i v e  r i g h t s  o f  t he  school w i t h  t h e  i n d i v i - '  
* 

dual r i g h t s  o f  t he  deacher.  Assessed i n  a broader perspect ive ,  i t  i s  

apparent t h a t  s o c i e t y  genera l l y ,  and the  j u d i c i a r y  i n p a r t i c u l a r , - a r e ,  o n  - - -  

occasions, faced w i t h  t h e  cha l lenge o f  weighing i n d i v i d u a l  aga ins t  co I - 

i e c t i v e  r i g h t s .  

"Rights i n  c o n f l i c t  I' has been a p e r s i s t e n t  problem i n  soc ie ty .  

Professor  uonald Smi 1 ey (1979) notes t h a t  "pol  i ti ca l and lega l  ph i  1 - 
osophers have, made many attempts t o  d i s t i n g u i s h  human r i g h t s  t rom o the r  

- human c la lms and t o  devise t e s t s  t o r  rank ing  r i g h t s  when these come i n t o  

c o n f l i c t " ,  [ p . ~ - 3 ) ,  and y e t  such " l i s t s l ' . h a v e  n o t  proved successfu l .  He 

suggests t h i s  i s  p a r t l y  because t h e  problem invo l ves  " t n y  re1  a f i T e  

rank ing  o f  l eg1  t i m a t e  values" (p.3).  I n  n i s  work ,-Toww8rd3 d M e o r g ~ f  : 

Human Rights"  (1968), Gold ing s t a t e s  t h a t  i n  a c o n f l i c t  s i t u a t i o n ,  t he  

i d e a l  s o l u t i o n  i s  reached " through t h e  a1 t e r a t i o n  o f  t h e  des i res  and/or - - 
- -- \ 



-\ 
in te res t s  of the par t ies . .  .[as]. . .cont I i c t  i s  mi t igated througn the 

transtormation of desires and i n t e r e i t s  when they are  neld u p  for  cri-ti- 

1 cism agains tqa  mutually maintained system of rights" (p.526). ne tur ther  

posits t ha t  in the judicial process of interpreting the conflicting 

in teres ts  "the granting and expansion o t  rights have developed through a 

struggle to r  rights" ( Ib id ) .  This anstruggle f o r  rights" implies tha t  one 

party must inevitably emerge a loser  i n  the resolution of the problem. 

This raises  p n i  losophical questions regarding a society 's  propensity- to  i 

favour col lective r ights  over Jnd~vidual  r ights ,  as in Canada, and the - 

1 
"soclal ideal" which supports th i s .  

,,- b 

Liberty and the "Social Ideal" - 
i. 

& 
tiolding contends tha t  "we cannot - speak of r ights  existing 

- - - -  - - -  - 

anter ior  t o  o r  outside of a community ... rights are always 'possessed' in 

relation to  a communityt1 (p.529). fis Hris tot le  s ta ted ,  over two millenia 

ago, man i s  a social animal who i s  subject to  r e s t r a in t s  imposed upon him 

0 because he chooses t o  l ive  in a community. Today, references to  llcollec- 

t i ve  consciousness", "col lec t ive  psyche" and "col lec t ive  identity" 

intimate tha t  values a n d r i g h t ~ d e v e l o p  into a system wnicn, according to  , 

Golding, depends "upon the social ideal tna t  the community maintains" 

( p . a f l ) .  Or, as ~ e d e h a n  ( 19 f9 )  s t a t e s ,  laws are  developed-to "deal with- - 

the r ights ,  d u t i e s ,  rreedems, and inrmun~ties of a l l  persons who live in - 

1 ' 
the country.. . [and]. . . spec1 fy what social conduct ought to  be'' ( p .  26). 



- 

- 1Sb - 
- - -  -- 

The l i b e r t y  o f  t h e  ~ n d ~ v i d u a l  i s  l i m i t e d  by t h e  l ega l  and 

moral  r e s t r a i n t s  imposed by a  s o c i e t y  i n  o r d e r  t o  ach ieve .  i t s  " s o c i a l  

i d e a l " .  I n  " l n e  ~ u s t  Requirements o f  f l o r a l i t y ,  P u b l i c  Order a n d - t h e  

Genera I We1 fa re  i n  a  D e m o c r a t ~ c  Soc ie t y "  (1979), ~urnphrey s t a t e s  " i f  

freedom i s  t h e  absence o f  r e s t r a i n t ,  i t  i s  obv ious t h a t  i n  human a t r a i r s  

t h e r e  has never  been and never  w i l l  be a b s d u t e  o r  p e r f e c t  freedom" ' 

(p.137). He quotes C i c e r o ' s  po ignan t  comment, "we a r e  a l l  t h e  s laves  o t  

t 
t he  law t h a t  we may De f r e e "  (p.138). I t  I S ,  nowever, t h e  e x t e n t  o t  

. r e s t r a i n t  which denotes how much freedom an i nd i v i au * !  may en joy.  O r  as 

John S t u a r t  M i11  p o s i t e d  " t h e  n a t u r e  and l i m i t s  o f  the 'power  whicn can be 
C 

l e g 1  t i m a t e l y  exe rc i sed  by s o c i e t y  ove r  t h e  i n d i v i d u a  I "  ( P b i d ) .  Humphrey 

suggests t h a t  i n  o r d e r  t o  d i s c o  be 1 im1r;s o f  powec o v e r  t h e  i n a i  - _ 
n)a 

v idua  I , ~t must be poss i  b l  mons t ra te  t h a t  t h e r i  e x i s t s  a  d e f i n a b l e  
-* 

and t h e r e f o r e  wnere area o f  freedom wnere t h e  i n d i v i d u a l  is,, 
- 

s o c i e t y  cannot i n t e r f e r e "  ( p .  1 ) .  Some would argue t n a t  t h i s  area 
*- 

i n c l u d e s  t n e  fundamental freedoms, such as freedom o f  r e l ~ g i o n ,  and , 

freedom o f  op in i on ,  y e t  t h e r e  a r e  laws i n  s o c i e t y  which Work t o  r e s t r i c t  

t h e  e x e r c i s e  o f  these.  Humphrey t u r t h e r  notes,  "even t n e  r i g h t  t o  l i f e ,  , 

which i s  t h e  most fundamental o f  a l l  r i g h t s ,  i s  n o t  abso lu te "  ( l b i d ) .  

1 he U n i t e d  Nat ions  has recognized "an autonomous area", however 

I i m i t e d ,  o f  i n d i v i d u a  I ex i s tence  w i t h i n  w h i m  t h e  i n d i v i d u a l  i s  

i n v i o l a b l e "  [ l b i d ,  p.140). T h i s  area i n c l u d e s  t h e  r i g h t  n  

" sub jec teu  t o  t o r t u r e  o r  o t h e r  c r u e l  o r  degrading t r ea tmen t "  ( I  
- - 

st t h i s  v i o l a t i o n  o t  i n d i v i d u a l  r i g h t s  i s  p e r p e t r a t e d  by many 

some o t  w h i c w a r e  s i g n a t o r i e s  o f  t h e  Un i ve rsa l  D e c l a r a t i o n  of Human 

R igh t s .  kur thermore,  t o  assume t n a t  governments a c t  i n  t h e  b e s t  i n t e r e s t  



o f  a1 1, i s  td ignbpe tne  ex is tence o f  t o t a l i t a r i a n i s m  o r  t h e  impos i t i on  

o t  regimes. I n  s i t u a t i o n s  l i k e  t h i s  " t he re  i s  sucn a  t h i n g  as the  . 

ty ranny o r  t h e  m a j o r i t y "  ( I b i d ,  p. 139). John S t u a r t  M i  I I concluded: 

a 

t h e  so le  end t o r  which manki 1 d  are w a r r b t e d ,  i n d i v i -  

d u a l l y  o r  c o l l e c t i v e l y ,  i n  i n te r fe r i ng ,w i th  the  

l i b e r t y  o f  any o f  t h e i r  number i s  se l<-protect ion 

... the  o n l y  purpose f o r  wnich power can be r i g h t t u l  l y  

exerc ised over any InemDer o f  a  c i v i l i z e d  community 

aga ins t  n i s  w i l l  i s  t o  prevent  narm t o  o the rs  ( I b i d ,  
- -- p. 140). 

4 -. 
, 
\ 

Soc ie ty  i s  governed w i t h  t h e  i n t e n t i o n  o f  ma in ta in ing  and 

perpetuat ing  the  "general we l fa re  o f  a  soc ie t y " ,  t o  use the  language o f  

t he  Universal  Dec la ra t i on  o f  Human Rights.  uef ined i n  t he  broadest 

sense, however, t h e  concept "general we l fa re"  can be used t o  j u s t i f y  
P - - -  - -  

ex tens ive  r e s t r i c t i o n s  on personal freedom. I n i s  i s  what Humphrey 

cons1 aers 

the  perenn ia l  ques t ion  i n  contemporary s o c i e t y  o f  the  

' c o n f l i c t  between c e r t a i n  i n d i v i d u a l  r i g n t s  and the  - 
r i g n t s  o f  the  c o l l e c t i v i t y  (p. 145).  

He notes t h a t  an i n d i v i d u a l  may f i n d  h imse l f  i n  cont l i c t  w i t h  smal le r  - - -  

c o l ' l e c t i v i t i e s ,  t n f o r  example, t he  s ta te .  Th-is i s  t h e  s i t u f i i on  ' i n  

t ne  Caldwel l  t o  d iscover  t n e  e x t e n t  ta which one 

s e t  o f  i t  i s  worth cons ider ing  the  



t n e  r ~ m i t a t i o n s  p l aced  on treedom i n  t h e  interesrot 1 
d . t  t h e  genera l  w e l f a r e  must be j u s t ,  and such as wou ld '  I 

be compat ib le  w i t h  a  democrat ic  s t a t e  [ I b i d ,  p.146). 

I 
scope t h a t  a  lmost a n y t h i n g  can be done i n  i t s  name1' (p. 1531. He a l s o  

I 

adds t h a t  t h e  concept  o f  a  " d e m o c r a t ~ c  s t a t e " ,  i .nd icates "a' s o c i e t y  i n  I 
1 

whlcn t h e  r i g h t s  s e t  f o r t n  i n  t n e  D e c l a r a t i o n  a r e  recogn ized  and 
I 
I respec ted"  ( I b i a l .  I h i s  c o n s t i t u t e s  a c i r c u l a r  ?rgument, sin;ce one moves 

t r o n  an examina t ion  o f  What IS t o  "what i s  compat!ibfe w j t h  a 
I I 

democrat ic  s t a t e " ,  and r e t u r n  t o  " t h e  i n t e r e s t  o f  t h e  genefal  we1 t a r e " ,  
I 

wn ich "must be . j u s t u .  C: I 

many w r i t e r s  have s t r u g g l e d  with-.-the concepts o f  l i b e r t y  and 

t h e  " s o c i a l  i d e a l " ,  and a l t hougn  t h e r e  i s  no consensus- as t o  t h e i r  
L 

meaning, t h e r e  i s  agreement upon t h e  Importance o f  " t ime"  on t h e  exe rc i qe  
- - - -  - --- - - - - 

o f  freedoms. mi l e y  s t a t e s  t h a t  "human r ~ g h t s  ... a r e  conditioned by t ime,  

p l ace ,  and c i rcumstances"  (p.51, and accord ing  t o  M a c ~ a y  t h e i r  r e l a t i o n  
* 

t o  t i m e  and p lace  suggests t h a t  " r i g h t s  a re  never  abso lu te "  ( p . 1 4 ~ ) .  , A , 

b r i e t  d l  scuss ion o f  t h e  Canadian exper ience  w i  11 demons tGte  whether t h i s  
I >  , 

maxim ho lds  t r u e ,  ana wnether human r i g h t s  i n  ~ a m d a  a<' dependant upon 
1. 

n* t ime,  p l ace  and c i rcumstance" .  F u r t h e r  i n f o r m a t i o n  w i l l  be p r o v i d e d ,  

th roughout  t h i s  chap te r ,  as t o  what constit;tes t h e  Canadian " s o c i a l  

i d e a l " ,  e s p e c i a l l y  w i t n  r ega rd  t o  human r i g h t s .   t though most o f  t h e  

s i t u a t i o n s  d i s c u s s e d  here dea l  w i t h  t h e  i n d i v i d u a l  and th'e s t a t e ,  as a 
4: E- -- 

c o l  l e c t i v e ,  t h e r e  a r e  occas ions when t h e  i n d i v i d u a l  .s$' r i g h t s  $re i n  

c o n f l  i c t  wi  t n  p r i v a t e  agencies.  Fr iedenberg (1980) nd tes  " p r i v a t e  
' ,- 
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, L, tl 
U 

en t i t i e s "  also haye the abil ' j ty to  "mould and twit o~_l_l iv .es"  f p , ~ f ) .  A 

$ I 

> r  

Final ly, Smiley comments that* human r i g h t s r s i  tuations involve "the clash - 
-P 

o t  human values, the sense of the community aDout what i s  acceptable and 

e s t  judqements of where society i s  going" ( a s  ci ted in MacKay, 

An Hi s tor ica I viewpoint of Col Iective versus Individual kignts i n  

Canadian bociety. 

Historical ~ y ,  numan r ights  leg is ianon i n  Canada -is a  twentieth 

century phenomenon, fo r  prior to  the Second Wo Id war, there was no an t i -  t 
discrimination legislation and an individ$l could only rely upon 

consti t u t i  onal-' guarantees the tne BNA Act. 

explained in chapter 2 ,  the BNA Act made no provision t o r  human r ights  

except for  the preamble which s tated that  ~ a n a d a ' s  consti tution was to  be 
- - - - - - --- - 

similar to  tha t  of the United Kingdom which used Common Law, rather than 2 
Statute  Law, to  deal w i t h  basic r ights .  Inis avenue fo r  redress proved 

t o  be unsa t~sfac tory  and, theretore,  a1 1 provinces and t e r r i t o r i e s  i n  

' Canada enacted legis lat ion a t t e r  1944 to c t  human r ights .  
- 

Despite the existence today n r lgnts  leg is la t ion ,  a t  

both federal and 'provincial leve l ,  there are occasions when such r ignts  

are  limited, frequently i n  the name of "the genera I welfare of society". 
f 

Surveillance B t -  individuals i s  a  fac t  ot  l i f e .  Berger notes tne - 

"appalling" f ac t  tha t  in 1977, the ~cDonald Commission reported tha t  - - the 

Royal Canadian mounted Pol ice  had f i l e s  on more t h a n  800,000 Canadians 
---I 
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1 6 0 ) .  Given t n a t  ~ a n a d a  has a p o p u l a t ~ o n  o t  o n l y  2 5  m i l l i o n ,  t h ~ s -  
1 

suggests t h a t  a t  l e a s t  6% o t  t n e  a d u l t  p o p u l a t i o n  a r e  s p i e d  upon, i n  

peacetime, a  l l eged l y  f o r  t h e  n a t i o n a  I good. ' Borovoy (1979) c i t e s  a case 

o f  a  d rug  r a i d  i n  On ta r i o ,  i n  1 ~ n v o l v i n g  115 people.  A ~ o y a l  

Lommission l a t e r  found t n e  i n t r u s i v e  aspects  o t  t n e  I n c i d e n t  t o  be 

" f o o l  i sh" and "unnecessary" ( I b i d  p  . U s ) .  wnat was a1 so ve ry - - impo r tan t  , - 
he notes,  i s  t h a t  d e s p i t e  these  c r i t i c i s m s ,  t h e  Commissioner 's v e r d i c t  

- 

was t h a t  t h i s  benaviour ,  on b e h a l f  o f  t h e  p o l i c e ,  was "no t  un law tu l "  

[ l b i d ) .  I n  what F r iedenberg  r e f e r s  t o  as "Moun t~e -ga te " ,  R.C.M.P. 

wrongdoings i n  1977 i n v o l v e d  t h e f t ,  b u r g l a r y ,  arson and mai 1 opening. 

Yet, accord ing  t o  Borovoy, when t h e  f e d e r a l  government was c a l l e d  t o  

answer t h e  compla in ts  r ega ra ing  t h i s  a c t i v i t y ,  t n e  i m p l i c a t i o n  was " t n a t  
+ '  c 

t h e  government d i d  n o t  t u l l y  d isapprove  o f  t n e  law b reak ing  .involved- 

(p.441).  Such a response " tends t o  c r e a t e  an a u r a d o t  l e g i t i m a c y  around 

t h e  n o t i o n  o f  p o l ~ c e  law-break ing"  ( I b i d ] .  - 

There nave been occas ions i n  ~ a n a d i a n  h i s t o r y  when m e  r i g h t s  

and i n t e r e s t s  o f  t h e  m a j o r i t y  nave-been deemed paramount TO t h a t  o f  t h e  

m i n o r i t y ,  even i t  t h e  m i n o r i t y  c o n s i s t s  o f  thousands, in 'steaa o t  one. 

Berger  c i t e s  examples: t he  expu rs l on  o f  t h e  Acadians i n  t n e  1 8 t h  Century; 
Y 

t h e  l o s s  o f  a  nomeland by t h e  M e t i  Ind ians;  and. " t h e  in te rnment  i n  19'70 

o f  hundreas o f  d i s s i d e n t s  i n  UUebeC d u r i n g  t h e  October ~ r - l s i s "  ( p . x v i ) .  

Th i s  suggests an n i s t o r i c a l  t r e n d  i n  wnich m a j o r i t y  r i g h t s  a r e  g i ven  

pr imacy, o s t e n s i b l y  f o r  t n e  genera l  good. One o f  t n e  most remarkable 

examples o f  human r i g n t s  i n f r i ngemen t ,  by a m a j o r i t y  ove'r a m i n o r r t y ,  was 

t n a t  imposed on t h e  Japanese-Canadian d u r i n g  ana a t t e r  World War 11,. 



-whereby tney were evacuated from tne west coast, t h e i r  pFoperty confis- 

cated and the i r  expulsion from Canaaa planned. As Marx (19/r) s ta tes :  

These events have traumatized our co i I ec t ive psyche. 

They maKe u p  the skeleton in our closet that  k t a l  ks 

out to  haunt a l l  our discussions on c iv i l  l i ~ e r t i e s  

This par t icular  incident,  in which a minority was deprived ot i t s  basic 

r ignts ,  was perpetrated i n  tne name of the genwal good of society. 

Berger takes th i s  argument to  i t s  logical conclusion: 

The " i t  was a1 I t o r  the best" argument i s  founded on 
d the notion tna t  the s t a t e  has the r ignt  to  sca t t e r  

' the members of any minority wherever i t  i s  deemed to  

be fo r  the i r  own good. If the evacuation of the 
- p p p -  

Japanese Canadians -tram the i r  homes can be jus t i f ied  

as social engineering, whicn of us will be the i next 

gro@ to  De- scat tered,  our communities destroyed, I our 

property confiscated - a l l  in our own best in te res t?  

Anotner example of the l conr I i c t  between col lect ive and indivi- 

dual r ights  i s provided by Professor l arnopol sky, Canada's I eadi ng human 

r ights  scnolar who s t a t e s :  - - - 

Tne ~ e s t  tes t ing of the stanaard of c iv i l  l i b e r t i e s  

i n , a  society i s  the .way tna t  society t r e a t s  i t s  dls-  

senters and minorities. Few dissenters ,  ana no other 
i 



rei igious minorit ies,  have put ~anada  to  the t e s t  .r" 

quite so acutely in '  t h i s  ac t iv i ty  as 'nave the 
- 
'"4% 

Witnesses ot Jehovah (as  cited in berger, p.189). 2 ,  

i 

the Jehovah Witnesses, were outlawed during the Secona world War, osten- 

s ibly because of t n e i r  pac i f i s t  views. 4It snould be noted, however, that  
- ' 

the bupreme Court of Canada took action against the worst excesses of ' the 

uuplessis government i n  Uuebec, which had oeen perpetrated against rne , 

Jenovah Witnesses. 

There nave ,been occasions wnen the government has usea i t s  

to  in te r fere  w i t n  human r ights  when tne country has been a t  

a r ,  and when there nas been a c r i s i s  whicn Enreatens to  develop into an 

insurrection. I n  t h i s  instance, i t  i s  perhaps unaerstandable tha t  a 

government should impinge upon individual treedoms f o r  reasons of national 

security.  There are legal toundations for  the emergency powers of the 

Canadian government, as specified in section 91 of the BNA Act. What i s  

s igni f icant ,  i s  the extent to  whicn such powers are used. ' Human rights 
c-- J \  

were curDea under the War Measures H C ~ ,  I n  both World Wars, and airing\ 

the ~ Y I U  uctober Cris is .  In the i( becond World War, communist and f a sc i s t  

organizations were banned, as were ~enov'ah Witnesses. When the - war 

Measures Act was enforced during the October Cr is i s ,  tne numan r ights  of 

nundreds of individuals were violated in what nas since been considered, 

an extreme ' and unnecessary manner. Cri t i c i  sm ot ~ a n a d a '  s emergency 

powers during war time or  time of c r i se s ,  has centred around the exces- 

sive and unjustified infringement of r ights ,  - in order to  protect tne . 



,'general welfare'' of society. An example of t h i s ,  according t o  Marx, i s  

-* . ' -the planned expulsion of Japanese-Canadians, a t  the end of World War 11 ,  

a f t e r  h o s t i l i t i e s  nad ended" ( p .  47 ) .  t 
As we l t as curtpilmentlof nurnan r i g h t s  during war or c r i s i s  

s i tua t ions ,  
peacetp\ 

has a lso  witnessed th i s  behaviour on the part of 

the s t a t e .  For edampk, section 98 of tn& ~ r y n i n a l  Code was used in the 
a 1 

1920's and 1 9 3 ~ ' s ~  to  l imit  the pol i t ica l  treedom of enibers ot tne 
I Y d  

Comnunist Party, ocher lef t -w~ng organizations, ana trade unions. This ,' 

section proviaes: 1' ' 
-J 

1 . / 4 
/*' . 1 

i t 

's Any association.:.whose professea purpose ... i s  t o  
Dri ng  about *any goverrmenta I , industrial  or economic ' 1  

I 

change within Canada oy use of force,  violence or 1 - . 
1. 

v physicar injury to person or proRerty, o r  by threats  
; 

of such i n j u 4 ,  or which teaches, advocates, advises 
4 

br defends the use OT-.t.orce, violence, terror1 sm,, or  - - 

0 1.. l \ , #  

pnysical injury to  person or  property.. . in  order to  
" 

accomp~ish such change, or t o r  any other purposes, or  

which shall  a by any means prosecute or phrsue such . 
purpose ... or  shall  so each, advocate, advise or * 

defend, shall  oe an unlawful association (as  ci ted i n  

Berger, p .  132-3). 

F. A. Scott stated in Queen's Quarterly ( 1 ~ 3 2 ) ~  w i t h  regard t o .  trris 

section : --- - 
-* 

' - r 
- 

i 
fo r  permanent resGriction of the r ights  of associa- , / 
t ion ,  freedom of d~scuss ion ,  pkinting and dis t r iout ion 

i of 1 i  t e ra ture ,  ana t o r  the severity of p u n 1  snment , 



- - - - - - 

[ i t ]  i s  unequalled in the history or ~ a n a d a  and 

probably of any u r i t i sh  country for  centuries past 
( Ib id ,  p .  135). 

P 

C. --  
1 

A f inal  example ot the invasion of human rights during peacetime, can be 
r a 

'seen in the famous , case of Gordon ~ Q r t i n ,  a, law graduate of the 
> - 

University of Brit ish ',Co l u m ~ i  a ,  who was refused admi t tance to  the Bar 
4 I . 

because of his a f f i  i~a, t ion with the Labour rrogressive Party i n  tne early I - 
d-* 

- i r u ' s .  _ As Bcirger explains: 
- G - ,  

li I ' ,- * 

 he decisiohl against Martin did not depend on m s  ... 
- .  .r done-anything inimical t o  the welfare 

n 

I 
To tne trenchkrs, v not % i thstianaing tha t  

tha t  he was opposea r the use of P . A  violence. n ~ s  association w i t h  the ~6mmunist party 
Y r' A 

1 meant tha t  he was nLot a person of g o d  repyje and not--: ' 

f i r  to  oe called tq t h 6  gar ( p . 1 3 6 ) .  

- 

I , , - I - 9 - 
I 

i - V w h e t  i s  par t icu iar ly  impoi-tant to  note abou-c tne curtailment of 
. G e 

numan r ights  in Canada, i s  the observation tha t  ~anad ians la re  general ly 
d.  

unperturbed by . t h e  infringement. In his work Deterence to  Authority - 
L s  

'jl980) ,' F-riedenberg s t a t e s  : that "the . ~anhaian  pub1 i c  i s  general ly roo 

complaisant t d  demand more treedom" ffom i t s  government, and " i f  eterna I , , 

- 1 vig i lance  be the p n c e  - of l i be r ty ,  Canada races - with disturbing- 
t - 

equanidi ty - the continuous threa t  of  forecl osurew (pa-B1). &rtaintp, 
5 ,  

mally- acquiesce so the a i c t a t e s  of the government, and unless personal ly 

~nvolved-are prepared to  concede that  i t  i s  a l l  f o r  the general . 
f 



- - - - - -  - 1bS - 
? 

I 
- -- 

gooa of socie ty .  Whether ~t is  peacetime o r  wartlme, examples e x i s t  t o  

demonstrate t h a t  cor ~ e c t i v e  r i gh t s  have superseded individual r i g n t s ,  and . 

m i n o n y  r i gh t s .  In t h e i r  stuuy oot this  i s sue ,  Macdona~a and Humphrey 

(1979) concluae: 

. . . i n  Canada lower p r ~ o r i t y  i s  given t o  personal 

freeaom and the t r ad i t i ona l  c i v i l  and p o l i t i c a l  

r i gh t s  than t o - c o ~  lec t ive  r i gh t s  and t he  e g a ~  i t a r i a n  - , 

economic ana socia l  r i g h t s ,  whicn o t t en  come in to  

confl i c t  W I  t h  individual r i gh t s  ana treedoms 

I ney a1 so 1 s t a t e  t h a t  "tne majori t$ of people a r e  apparently prepared t o  
I 

ubstant ia l  Inroads on peSsonal freeuom" ( I b i d )  . There has a 1 so 
n 

1 been a t ndency f o r  p r l o r i t y  t o  be given t o  tne  co l l e c t i ve .  I n  1970 

numphrey/wote "more ana more t he  s t a t e s  prefers  col l e c t i v e - t o  -indiviuua I - 

I 

r ~ g h t s "  Ip .418) ,  and nearly a decade l a t e r  he, ana kacdonald noted a 
1 

continuation of t h i s  t rena:  

- 
increasingly there  seems t o  be a tendency t o  solve 

tne confl . ict  in  favour o t  tne  c o l l e c t i v i t y  and 

agains t  the  ind iv iaua l ,  t o  favour col- lect ive a t  $he 

expense of individual r l gn t s  ( p . x v i i i ) . ' ,  
I 

- 
- - 

. HS noted e k r l i e r ,  tnls ~s . i f fva r iab1y  per fo rma  ~n the  name he g e h W 3 l  ,-- 

gooa of socie ty .  A resu lr or the  trend,  t o  

vidual r i g h t s ,  argue - nacdonal d and Humphrey, nas been " the  enormous 



- l b b  - - 

-- - - *  

growth i n  t he  power o t  t he  s t a t e  and t h e  s i z e  and i n f l u e n c e  o f  i t s  appar- 
- 

O -  atus, t h e  bureaucracy" ( l b i d ) .  Th is  s i t u a t i o n  i s  n o t  r e s t r i c t e d  t o  

~ a n a d a  alone, f o r  as tney  contend: 

I t  i s  a l f a c t  o t  t he  utmost s i g n i f i c a n c e  t h a t  i n  t he  

Un i ted  Na t ion  p r i o r i t y  i s  now given as a  ma t te r  , o f  

p r i n c i p t e  t o  c o l l e c t i v e  and t o  economic and socia-l 

r i g h t s  over  t r a d i t i o n a l  c i v i l  and p o l i t i c a l  r i g h t s  

ana personal freedoms ( p. x v i  i ) . 

- - -  

A noteworthy example i s  queoec's B i l l  101, cons-raered by many* as an 

endeavour t o  en.sure t h a t  French becomes the  aominant language o f  t ne  

prov ince,  i r r e s p e c t i v e  of i n d i v i d u a l  r i g h t s .  I h i s  t r a n s l a t e s  i n t o  

parents be ing  fo rced  t o  e n r o l l  

and r e s ' t r i c t i n g  t h e i r  rreedom 

tpe  e x t e n t  t o  which c o l  ~ e c t i v e  

The cha I lenge o f  t h e  . 

t h e i r  c h i l d r e n  i n  brench-speaking s c h o o ~ s ,  

o f  choice. There needs t o  be a  l i m i t  t o  - 
r i g h t s S h o u l d  srpersede indivi-dml r i g n t s :  - - 

e i g h t i e s  i s  perhaps t o  d iscover  

the  l i m i t ,  o r  De t te r ,  t o  d iscover  how cor l e c t i v e  

r i g h t s  can be extended i n  t h e  i n t e r e s ~  OT t he  general 

r e l f a r e  ana g r e a t e r  s o c i a l  j u s n c e  w i t h o u t  a t  t h e  

Same t ime  des t roy ing  i n d i v i d u d l  freedoms ( l o i d ,  - +  . 

I n  o rde r  t h a t  i n d i v i a u a l  r i g h t s ,  o r  m i n o r i t y  r i g h t s  a re  
-- - - - - - -  - 

favoured over  co I l e c t i v e  r i g h t s  i n  appropr ia te  instances, t h e r e  has t o  be 

a  s a c r i  t i c-#e p a r t  o f  t h e  co I I e c t i v e  , a n c l i  n_ some instances , a  
I 

change I n  t h e  va lue  system. Human r i g h t s  l e g i s l a t i o n  wnich, i n  p a r t ,  
-.. 
1 



1 -  *. 
2 I 
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- - - - - - - - - - - 

3 
- 

7 

- - -  seeks t o  pf%t~& ind iv iha l  and rn~rrorrty-~htr,-pr~s-~~rtew--se~of "--- 

? 
values wnicnenee'@ p o l i t i c a l  support  t o  become e f f e c t i v e .  unce i n  power; : % . 

human r i g h t s  advocates may suspend promonpn o f  new values, f o r  p o l i t i c a l  

expeaiency. Trudeau, f o r  -example, considered a  human r i g h t s  advocate 
\ 

be fore  t a k i n g  o t t i c e  as Prime M i n i s t e r ,  nas been quoted as saying t h a t  

i n  a  se r ious  c o n f l i c t  between tne  requirements o f  t he  
, " C 

s t a t e  and- the  r i g h t s  o f  t ne  i n a i v i d u a l ,  t h e  r i g h t s  o t  

t he  s t a t e  come f i r s t  (t-r iedenberg, p.57-58). 

un to r tuna te l y ,  as proved ~y e a r l i e r  examples i n  t n i s  sec t ion ,  t h e  , . term 

l ' se r i  09 conf 1  i c t a n -  nas been . i n t e r p r e t e d  broaa ly t o  i n c l u d e  t h e  r e  i i g i  ous , 

,e@nic a r  po l  i t i c a l  background o f  i n d i v i d u a l  s, Whose t h r e a t  t o  s t a t e  
* .  

t:. .- - , s e c u r i t y  , was n o t  conv inc ing l y  proven. uespi  t e  t h e  i nva l  i d i  t y  o t  such 

-, . a c t i o n  towards i n d i v i d u a l s ,  i t  can be d i f f i c u l t  t o  seek redress:  
h, 

, s ~ a n a d i a n s  , who b e l i e v e  t n a t  they have c e r t a i n  guaran.- 

Th i s  may 

teed bas i c  r i g h t s  and at tempt t o  a s s e r t  them aga ins t  

t he  'government a re  q u i c k l y  d i  sabusea o t  t h i s  n o t i s n  
e 

( I b i a ,  p.61). 

- *. 
I 

appear t o  be a n  extreme v iewpoint ,  b u t  t h e  experience o t  m e  

October C r i s i s ,  I ,  and t h e  t reatment  o t  such groups as Jehovan 

. . I  

- ~ 1 t n e s s e 9 ,  C o m u n i s t s  ana t r a d ~ ~ t n i o n i s t s , ~ ~ i n C a n a ~ a , s u g g e s t s ~ i t ~ i ~ s ~ a ~ ~ ~ ~  

v a l i d  c ~ c l u s i o n :  4 cont rovers ia7- ind iv idua I whose " r i g h t s "  were a  ]so  - 

t o r t e i t e d  f o k ' t h e  common good was Louis R i e l .  Canadians have debated - ad 
\ 



- ,  
a - 

tri'a'l a re  p e r t ~ n e n t  t o  t h i s  d iscuss ion  o t  i n d i v i d u a l  and c o l  l e c t i v e  

r i g w t s  : 
. . 

t' . + . . . there  were two s o c i e t i e s  who. t r e a t e d  togemer .  
One was smal l ,  b u t  i n .  i t s  smal lness had i t s  r i g h t s .  I ,  . ,  

T h e D o t h e r ,  was great ,  b u t  i n  i t s  greatness nad no 
, . g rea te r  - r i g n r s  than t h e  r i g h t s  OT r n e  smal l ,  because -- 

. r  t he  A r i g h t .  i s  m e  same f o r  everyone (as c i t e d  i n  
6erger,  p i56 ) .  

+ * 

4' - - 

- 

' L  

contemporary Canadian s o c i e t y  has a  spectrum o t  problems t o  

. contend w i t n ,  i r o m  t h e  r i g h t s .  o f  n a t i v e  i nd ians  t o  the  quest ion  o r  d i s a r -  

mament. s ince  rac ism na l onge r  occupies the  c o l l e c t i v e  consciousness, 

- 
e t h n i c  groups sucn as ~ h i n e s e I a n d '  Japanese-Canadians can now exerc ise,  

- -- 

t h e i r  r i g h t s  w i t h  l e s s  r e s t r i c n o n  - o r  - harassment. - - - 

- - 

lr i s  easy w i t h  h ind-  
- - --- - - - - - - - . . 

; ight t o  appornon  blame f o r  dec is ions  taken i n  wartime o r  per ioas  o f  
\ 

c r i s i s ,  ana t h e  debate over  sucn a c t i o n  i s  .endless.  Whar i s  noteworthy 

i s  t h a t  i n  o raer  t o  c o r r e c t  a s i t u a t i o n  i n  which c o l l e c t i v e i  r i g n t s  tend 

t o  be favourea over  i n d i v i d u a l  r i g n t s ,  t he re  ,needs t o  be regard  f o r  
- 

change i n  s o c i e t y  a t  la rge ,  ana sma I 1  e r  c o l l  e c t i v e s  , w i  I I nave to'accom- 

modate t h i s  change. As Smiley notes:- * 

... c3han@s almost arways impose - c a s t s o n - t n e -  - -- 

community* bo th  f i n a n c i a l  l y  and -- i n  t h e  p a r t i a i  .or  

t o t a l  o v e r r i d i n g  o f  o t h e r  r i g h t s  (p.13). 



une way t h a t  "changes" can be imFTementecf i s a s - a - r e s M - - - - -  

t-" j u d i c i a  I dec is ions  which favour  m e  ~ ~ a r t i a l  o r  t o  a1 overriding o f  o the r  

r i g h t s " .  Ine r o l e  o f  the  j u d i c i a r y  i n  t he  success o f  new l e g i s l a $ i o n ,  

SUCK as human r i g h t s  s ta tu tes ,  i s  considered i n  t h e  f o ~  lowing -section. 

C . J u d i c i a l  Conservatism and L i b e r a l  Human Rights  L e g i s l a t i o n  - 

The Caldwel I case h i g h l i g h t s  the  a i s p a r i t y  between 1  i b e r a ~  

human r i gn ts -  l e g i s l a t i o n  and the  j u a l c i a i  conservatism, p reva len t  today. 

I n  two ou t  o f  t h e  t n r e e  hear ings >f the  d ispute ,  t h e  cou r t s  were unwi 1 l i n g  

t o  i n t e r p r e t  t he  r e l e v a n t  sec t ions  o f  t h e  Human Rignts   ode o f  B r i t i s h  

a  manner such t o  reduce t h e  t ra ,d i t i ona l  and c o n s t i t u -  

t i o n a l l y  p ro tec ted  r i g h t s  o f  denominational schools, i n  ravour  o f  an 

i n d i v i a u a  l r i g h t ,  as c la imed in rough 1  e g i s l a t i o n  o f  on ly one decade's 

standimg. Par ts  o f  t h e  human r i g h t s  -- l e g i s l a t i o n  - - -  - can - - be viewea p-  as a  
- - L  

I 

cnal  lenge t o  some o f  t he  t r a a i t i o n a l  no t i ons  o f  " r ~ g n t s " ,  e s p e c i a l l y  . i n  - 

t he  area o f  emdloyment. I n  t h i s  respect ,  l i b e r a l  human r i g n t k  

l e g i s  I a t i o n  i s  f r u s t r a t e a  oy j u d i c i a l  conservat i  sm, and ,$he f u l l  e x t e n t  

o f  t h e  Code cannot De enjoyed. 

The terms . . i i ~ e r a l "  and "conservar ive"  a r e  l a b e l s  used t o  

descr ibe  two extremes o f  a  l e g a l  spectrum ana a re  meaningless w i t h o u t  

The Oxford t n g ~ i s h  D i c t i o n a r y  i n t e r p r e t s  t h e  worh .:conserva- 

ti ve" as - cna rac te r i zed  6y a  tenaency  t o  p r e s e r v e ,  'ar xeep i n--tzct-or------ 

unchanged", m t h i n g s  ara s c r k i f -  mu- w r d + s + + -  

w i t h  connotat ions o f  oppos i t i on  t o  change, caut ion ,  ana t h e  adherence t o  - 
t r a d i t i o n a l  metnods o r  views. Conversely , the  term "1 i b e r a  I " i s  def ined 



as  "open t o  the reception of new iaeas md propos&s+F w r g ,  bnd-has- -- 

,- 
,- 

connotations o t  open-mindedness in opinion or judgement, and tavourable 

t o  tne cnange of t radi t ional  opinions or establisnea ins t i tu t ions .  I t  i s  

with these two det lni t ions in mind tha t  t n i s  theme i s  t o  be analyses. 

There a re  those who would consider tha t  a l l  judiciary i s  

conservative in nature ana consequently for  the purpose of t h i s  section, 

one m u s t  ask, "conservative, re la t ive  to  wna ".. In t h i s  instance, the st 
expression "judicial  conservatism" refers  to  the way i n  which the courts 

C 

have chosen to  narrowly and/or res t r ic t ive ly  interpret  1 egis la t i  on during 
- - 

the l a s t  tew decades, and thererdre have missed the opportunity to  

advancer hunian' r ights.  Excluding a br ier  p'er<od, between 1940 ̂ to ~ 6 0 ,  
' .  

the Canaeian judiciary has assumeaia conservative posture, upholding the 

ijradi tiona I vatues of ,society.  This point will be amp1 i f i e a  wirh refer-  

ence to :  tne role of the courts in ~ a n a d a ; ~  the Eoncept of parl~amentary 
b 

supremac3; tne power* s t ructure in Lanaaa; and fur ther  discussion of the 
- , - - - - - - - - . - - -- -- - - -  - 

"sociia'l idea I " . Firial Ty , the sect1 on+ concludes with a b r i e ~  examination 
. -. 
of t h e  new Lanadian Charter of ~ ; ~ n t s  and Freedoms (1981) t o  t r y  and 

f0rese.e bhether ir; w i  I I a f fec t  the judiciary i n  the area of human r ignts .  
- .  

Q 

. ~ u a i c i a l  interpretat ion or numan Rights Legis !anon 
i 

- 
The Canad~an judiciary has, on occasion, inficated i t s  w i  I l i n g -  

. ness to  t a w  a I ibera i  stand on human r ~ @ t r , -  partial-arly-n-tne +t940Ls- - -- 

a d  lw. s . +b iwt& iff d m p t w  -+ &e ~ & ~ e r e  wi 1 1 i ~WQ~L 

.human r ights  during t h i s  time, and even tnough no Bill of Rignts existed, 
* .  

managPa to  provide concrete legal remedies fo r  abuses o t  numan r ights .  



The j u d i c i a r y  t a ~ l e d -  t o  m a i n t a i n  t h i s  I i o e r a l  a t t i t u d e ,  ?-- once an ac tua l  - - -  -- 

B i l l  o t  ~ i g h t s  was passed i n  1 9 ~ .  Leary (1979) e x p l a i n s  t n e  change: 

" This  r e t i c e n c e  may be i n  p a r t  due t o  secona thoughts 

a f t e r  t n e  euphor ia  over  i m p l i e a  r i g h t s  between 1940 

\ ana 1960, and i n  p a r t  €0 a  r e l a t i v e  absence OT rep-  
\ - r e s s i v e  p r o v i n c i a l  l e g i s  l a t i o n  t o  which t h e  " i m p l i e d  

b i l l  o f  r i g h t s "  m ign t  p e  app l ied .  (p.55). 
, 
\ 
\ 

\'d Hccor i n g  t o  Hunter  191b), r h e  passage o f  l e g i s  i a n o n  l i k e  The On ta r i o  
i-\ -- pp - 

- - - - - - - - - - 

Kaci a  I 'ui s c r i m i n a t i o n  Ac t  (1944) suggested t h a t  " t h e n c e t o r t h  t h e  

j u d i c i a r y  cou ld  no r  s imp ly  subord inate numan r i g 6 t s  t o  commerce, c o n t r a c t  

o r  p rope r t y "  (p.13). Desp i te  some e f f o r t s  by t h e  c o u r t s  t o  t avou r  human 

r i g h t s  i n  t h e  i r r u ' \ a n d  19501s, i t  was s n l l  n o t  s u f f i c i e n t .  HS 

Tarnopolsky (1979) stabs, aec i s ions  l i k e  Noble ana w o l f  vs. A l l e y  

(1951), i n  whicn the/ijupreme Court  o f  - Canaaa chose - n o t  - t o  -- use - - t h e  - - - 

o p p o r t u n i t y  t o  be a  p r o t e c t o r  o f  human r i g h t s ,  meant t h a t  t h e  p r o v i n c i a l  

l e g i s l a t o r s  D 

With no a i a  t rom t h e  j u d i c i a r y ,  haa t o  move i n t o  t h e  . 

f i e l d  and s t a r t  t o  enac t  a n t i - d i s c r i m i n a t i o n  l e g i s -  " t -  

I a t i o n ,  t h e  a d m i n i s t r a t i o n  and , a p p l i c a t i o n  o f  wnich 

hasb ia rge l y  been taken ou r  OT t n e  c o u r t s  (p.295). . . 

d 

- 
- - - 

. . The Canadian B i r l  o r  ~ i g h t s  p rov lded  a  mire concre te  lega l  

format ,  however t h e  j u d i c i a  I aec i s ions  under ipt Viii T e e n d i s a p p o i n t i n g .  - 
- 

-. 
Fr iedenberg s t a t e s  t h a t  t h i s  i s  because canadian c o u r t s  have "so o t t e n  



chosen to  in t e rp re t  the b i l l  res t r ic t ive ly"  (p.89).  ('So,% a r e s t r i c t ive  

interpretat ion has been cal lea m e  "frozen concepts" a o ~ t r i n e ) ~ .  Leavy 
1 

contends tha t  . . . s 

,..although the quasi-constitutional Canadian Bill 2 

of Rights recognizes the existence of many funda- 

- mental r igh t s ,  i t s  practical e f fec t  i s  weakened by 

the hes$tancy of ' the judiciary to  give i t  f u l l  

e f fec t .  ,This weakness i s  not contained in the Bill 

i t s e l f ,  b u t  i s  a,consequence of the judicial  t rad i -  
- tion surrounding i t s  application (p.58). 

The supreme Court's r e t r ea t  from what Cline and Finley (1981) 

ca l l  "the strong defence of basic freedoms which was one df i t s  mast dis- 

tinguished achiebements" ( p .  137), i s  par t icular ly evidenced in Attorney 

. General (Canada) and Dupond vs. the-Ci ty a f  Montrealt -(1978). - -Aspnoted in- - 

the previous chapter, Mr. Jus t ice  Beetz's majority decision in th i s  case 

implied tha t  there were no fundamental r ights  "above the reach of compe- 

t en t  legis lat ion" ( Ib id ,  p.138). Berger s t a t e s  tha t  the DupontJ deci-sion 

was a rejection of "the idea tha t  fundamental freedoms might const i tute  
* 

. independent consti tutional values" ( p .  184). The Dupond case i s  a1 so 

insightful because i t  produced what can be d e s c E e j  as one of the I 

P 

narrowest def ini t ions of freedom of speech: 
d - - - - - - - - - pp 

- - - - - - - -- - 

Demonstrations are  not a" form of speech b u t  of I 
c o l l e c t ~ v e ' a c t i o n .  They are of the nature of a dis-  

play of force rather  than of tha t  of hn appeal to  
I 



- - - 

reason; t h e i r  i n a r t i c u l a t e n e s s  prevents them from 

becoming p a r t  o f  .language and f rom reaching t h e  
1 

l e v e l  o f  d iscourse ( I b i d ,  p.186). 

Such narrowness o f  d e f ' i n i t i m  by the  coG%lso evidenced i n  MacNeil . 

vs. 4ova  Sco t i a  Board of Censors (1978). Regarding t h i s  case, i n  which 

t h e  quest ion  o f  censorship was a t  issue, Fr iedenberg s ta tes  " it was 
i 

d i f f i c u l t  t o  imagine t h a t  the,Supreme Court o f  Canada would break w i t h  

t r a d i t i o n  and w i t h  t h e  mood o f  t h e  count ry  t o  support  abso lu te  freedom o f  
f 

expression" (p.97).  he- connect ion between t h e  j u d i  c i a 1  " t r a d i t i o n "  and 

" t h e  mood of thep country1'  i s  a c r u c i a l  p a r t  o f  t h i s  theme and w i l l  be 

discussed l a t e r  i n  t h e  chapter.  

The reason why the  j u d i c i a r y  d i d  n o t  i n t e r p r e t  t he  B i l l  o f  

R igh ts  b road ly  i s ,  accord ing t o  Leavy, because i t  found i t s e l f  i n  an ; 
I 

I * 

"un'comfortable" s i t u a t i o n  s ince  " the  courts: are- n o e  used t o  impugning 
v 1 

f e d e r a l  l e g i s l a t i o n  ou ts ide  t h e  t e c h n i c a l -  con tex t  o f  'nonconst i  t u t i o -  ; 

n a l i t y '  . They do n o t  l i k e  t o  t e l l  Par l iament  t h a t  i t s  laws a re  1 

i nopera t ive . .  ." (p.56). He exp la ins  t h a t  i n  such cases as Lave11 and 

Bedard, tdb judgement o f  t he  supreme Court  "g ives t h e  impression of \ 

judges re1 u c t a n t  t o  be1 i e v e  t h a t  Par1 iament has g iven them t h e  power t o  

assess %nd impugn i t s  own s t a t u t e s "  ( I b i d ) .  S i m i l a r l y  t h e  Hogan case, 
s 

which concerned t h e  r i g h t  t o  counsel, demonstrates " j u d i c i a l  re luc tance 
+ - -  -- 2 

t o  use h e  B i l l  o f  R igh ts  as a means o f  changing t r a d i t i o n a l  r u l e s  and 
- -- - - - - - - - - - -- 

pract ice 's  o f  t h e  c r i m i n a l  .law and i t s  a p p l i c a t i o n "  ( I b i d ,  p.57). 
I 

Bruner (1979) s t a t &  w i t h  re ference t o  the  ~ n t a r i o ' j u d i c i a r y ,  t h a t  t he  

cou r t s  re luc tahce " t o  usurp the  power o f  t he  l e g i s l a t u r e "  i n  t h e  area o f  
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anti-discrimination, i s  due to  t h e i r  perception.#df the ra le  of the 
* 

judiciary in Canada (p.242). This i s  well evidenced in .thed comments of 

Mr. ~ u s t i c e  Schroeder of the Ontario Supreme Court in Re Noble and Wolf 

'.r 

a 
We are  not.. .autho,rized to  establ ish everything 

wGich we may t h i n k  fo r  the publ i c  good, and-prohibit  

kverything which we think otherwise.. . For a court 

t o  invent new heads of publ i c  pol icy and found 

therein nul l i f ica t ion  of, established r ights  or ' 

,:--obligations - in a sense embarking upon a course of .> 

judicial leg is la t ion  - i s  a mode-of procedure not - to  

be encouraged or approved.. . ( Ibid, p.245). 

~ h e s e  case comments demonstrate the view; tha t  the ; judiciary's 
C 

reluctance to  depart from i t s  t radi t ional  position, i s  due partly to  the 

increase - in  provincial human -r ights  'legi slakionr .and most important lb--  - 

due to'what i t  perceives to  be i t s  traditional and limited role. I t  i s  

necessary therefore,  t o  consider i f  the labe) of " judicial  conservati yn" 
-4 

i s  infact  a r e su l t  of i t s  role in Canadian society.. 

The Role of the Judiciary in Canada 

The role of the Canadian judiciary, explains Lederman, i s  " to  

take the legal principles found in constitutions and ordinary s ta tu tes  .... 
-- -- 

,and individualize them so as to  give authori ta t ive decisions a t  t he  
pl 

part icular  level of everyday a f fa i r s . .  . I '  (p.34). . A1 though the courts 



o n l y  examine " a - v e r y  smal l  number o f  c r i t i c a l  cases", t h e i r  d e c i s i o n s  a r e  
-3 

used by t h e  coun t r y  as t h e  c o r r e c t  i n t e r p r k t a t i o n  o f  law (Ibid,.:p.35). 
\ :: - He f u r t h e r  adds: I 

I > 

... w h i l e  impo r tan t  discretions r e s t  w i t h  t h e  judges, 
r: 

t h e  p r i 6 r i  ty  o f  .ordi nary s t a t u t e s  remain. Par1 i a -  

ment. can amend one o f  . i t s  s t a t u t e s  i f  i t  does n o t  

. l i k e  t h e  * i n t e r p r e t a t i o n  g i ven  t o  i t  by t h e  c o u r t s  
?@ ( I b i d ) .  f -  ' . 

H i s t o r i c a l l y ,  ~ a n a d ; a n  c o u r t s  do n o t  have t h e  r i g h t  t o  s t r i k e  down laws 

as n o n - c o n s t i t u t i o n a l  and t h e i r  r o l e  i s  n o t  as broad o r  as power fu l  as 

t h e i r  American counter 'par t .  Impo r tan t  s o c i a l  p o l  i c y  changes i n  Canada 
t 

t ake  p l ace  a t  government 1  eve1 , n o t  i n  t h e  c o u r t s .  The power o r  

i n f l u e n c e  o f  t h e  ~ a n a d i a n  j u d i c j a r y  1  i e s  i n  i t s  a b i l  l t y  t o  give- bo th  

broad o r  nar row i n t e r p r e t a t i o n s  t o  law and , t h i s  a f f e c t s  i t s  a p p l i c a t i o n  

i n  s o c i e t y .  Another  area o f  j u r i s d i c t i o n ,  no tes  Fr iedenberg.  i s  t h a t  o f  

d e c i d i n g  which o f  " seve ra l  p o s s i b l e  c o n f l  i c t i n g  s t a t u t e s  i s  paramount i n  

a  p a r t i c u l a r  case" (p.6). T h i s  r o l e  o f  t h e  c o u r t s  was el idevnced i n  t h e  

Ca ldwe l l  case. F r iedenberg  can t inues  t h a t  i n  d e c i d i n g  paramountcy, t h e  

j u d i c i a r y  may o c c a s i o n a l l y  " s u s t a i n  t h e  B i l l  o f  R i g h t s  - though i t  seldom 
0 #J 

has" ( I b i d ) .  
- - 

Mackay contends t h a t  "Canadian c o u r t s  p l a y  a  much more 1 i m i  t e d  

r o l e  i n  p r o t e c t i n g  human r i g h t s "  than  do t h e  Hmerican J c 3 t c f a ~ g  tB.744). 

He j u s t i f i e s  t h i s  by s t a t i n g  t h a t  "Par l iament  has always been cons idered  

the-champion. o f  l i b e r t y  i n  Canada and j u d i c i a l  r ev i ew  o f  i t s  a c t i o n s  have 
P 



<. ,- 
A - - - - - - - - - 

been na r row ly  l im i - t ed "  ( I b i d ) .  E s s e n t i a l l y ,  t he  r o l e  o f  t h e  j u d i c r a r y  i n  

Canada i s  l i m i t e d  i n  what i t  can accompl ish i n  t h i s  area. . He f u r t h e r  adds 
I d 

th 'at  f o r  Canadian c o u r t s  " t o  become a c t i v e  i n  upho1,ding human r i g h t s " ,  

t h e r e  d o u l d  be a need to " l p o l i t i c i z e i  t h e  j u d i c i a r y  and t h i s  'has been 
i 

t r a d i  t i a n a l  l y  cons idered  undes i rab le "  ( I b i d ) .  " 

i 
Some would advocate a more & c t i v e  bo le  f o r  t h e  Canadian j u d i c -  

- ,  

i a r y .  I n  America, f o r  example, t h e  ~ u ~ r e r n e  Cour t  was i n v o l v e d .  i n  promot- 
I 

i n g  c i v i l  r i g h t s  and desegregat io*  the,19601S.  The case .o f  Queen vs. 
I - - Drybones (1970) sugge;ted t h a t  ~ a n a d i a n .  c o u r t s  m i g h t  be .assuming a more 

a t t i v e  r o l e ,  and t o  many, t h e  s e l e c t i o n  o f  Bora-  Lask in  as C h i e f  ~ u s t i c e  . 

, o f  t h e  Canadian _Supreme Cour t ,  p rov ided  f u r t h e r  hope ( I b i d )  # . Accord ing 

t o  MacKay, however, "a r e s e i c t i v e  i n t e r p r e t a t i o n  o f  t h e  B i Y l  o f  ~ i g h t s  

i n  t h e  A t t o rney  General o f  Canada vs.  Lave11 (1973) i n d i c a t e d  a r e t r e a t ,  , 
, 

t o  t h e  t r a d i t i o n a l  deference t o  t h e  w i l l  o f  Parl iament', '  (p,7441745). He 
1 

quotes P ro fesso r  ~ c h m e i  s& i h o  conc luded* t h a t  "soci a1 c-hange was a c t u a l  l y  - - 

b 

h inde red  by t h e  i n f l u e n c e  o f  a c o n ~ e r v a t i ~ v ~  j u d i c i a r y "  ( I b i d ,  p.745). - 
. I  ' .  

The - r o l e  o f  t h e  c o u r t s  i n  Canada i s  a f a c t o r  c o n t r i b u t i A n g  t o  
I . 

" t h e  r e l a t i v e l y  low p r i o r i t y  dg iven-  ' t o  human r i g h t s . .  . u n t i l  qu - i te  - 

recently",, acco rd i  ng t o  Macdonald and Humphrey (p.xv) . They + c o n t r a s t  
* 

t h i s  w i t h  t h e  American system whereby " t h e  c o u r t s  have t h e  l a s t  word., . 

even though congress may have spoken"  bid), They con t inue :  

: When t h e  c o u r t s  s b t '  ast'de l e g i s l a t i o n  which o f f ends  - - 

. 
accep tab le  human r i g h t s  s tandards i t  i s  l i k e l y  t o  be - - - 

on t h e  ground t h a t  the ,  l e g i s l a t u r e  exceeded i t s  * - 
*- 

powers. T h i s  has meant t h a t  t h e r e  have been fewer  

remedies a v a i l a b l e  i n  Xanada f o r  t h e  p r o t e c t i o n  

human r i g h t s  and - t h a t  % Canadian - - -- - lawyers -- have pe rce i ved  I -  

*.  



- 
the 'taw an@ t h e i r  own role as deferrcters o f -humar  .-- 

r ights  in ways tha t  d i f f e r  radically from corres- 

ponding a t t i t udes  in the United States .  , These ' 

a t t i tudes  a re  important not only because of the 

preponderant role tha t  lawyers play i n  the l i f e  of , 
e 

the nation. .. b u t  a l so  because o f  t he i r  role as 

formers of public opinion ( Ib id ) .  ., 

I 

Legislative enactments ex i s t  t o  l imit  the role of the courts,  

and ensure parliamentary authority.  For example, the Federal Court Act 

prevents the courts from subpoenaing information which crown ministers- 

consider "injurious" and 'which, s t a t e s  Friedenberg "declares the decision 

of the minister t o  be beyond the, power of any court t o  'review" (p.90). 

The War ~ e a s u r e ;  Act i s  a fur ther  example of authority 

because i t  serves to  suspepd human r ights  when implemented. As historian 
3; 

~enrreth McNaught revealed',,'.in times of c r i s i s  the courts "reasser t  the 
1 - 

authority of the establ ished i n s t i  t"tioii< to preserve ' 'order '  i n & ~ i e t j " '  

(as  c i ted in MacKay, p.741-742). 

Having considered the role of the judiciary in Canada, and i t s  

inabi l i ty  and unwillingness to  assume a more 1 iberal posture with regard 

t o  human r ights ,  i t  i s  important t o  examine the context within which i t  
- Y 

operates. Evidence ex i s t s  t o  suggest the limited role of the courts i s  

due in part  t o  a 5ystem of government in Canada, whi=h i s  based upon = t h e  - 

t radi t ional  English concept of parliamentary supremacy. 
. - 



-I- L 

I The concept of par1 iamentary supremacy has i t s  o r i g i n s  i n  i 

~ r i t i - s k h i s t o r y  wtiereby t h e  k i n g  was the  t ransgressor  - o f  bas i c  freedoms, - 

and Par1 iament was perceived t o  be t h e  p r o t e c t o r  o f  them. As p a r l  iament 

has t h e  a u t h o r i t y  t o  " r e g u l a t e  the  exe rc i se  of-most-fundamental ! , 
1.' 

l i b e r t i e s " ,  i t  assumes a  p $ v e r f u l  p o s i t i o n  i n  9*today's society;[leavy, 
I 

/ 
-p.55). This  i s  p a r t i c u l a r l y  ev iden t  i n  the  ' a p p l i c a t i o n  - o f  ,s tatutes,  

hence: 
. 

- What t h e  B i l l  o f  R igh ts  means i n  p r a c t i s e  depends on 

t h e  manner i n  which bo th  t h e  execut ive  and j u d i c i a r y  

i n t e r p r e t  i t s  p r o v i s i o n s  ( I b i d ) .  

The quest ion o f  j u d i c i a l  i onse rva t i sm w i t h  regard  t o  human r i g h t s  l e g j s -  
r - - -- -- - --- - - - -  - -  

y :  - -- - 

l a t i o n  needs t o  i nc lude  the  r o l e  o f  government i n  t h i s  area. " P a r l i a -  

ment"?, n o t  t h e  j u d i c i a r y ,  s t a t e s  Friedenberg, " i s  t h e  u l t i m a t e  source o f  

l e g a l  a u t h o r i t y  i n  t he  land. There are  Cer ta in  s t r u c t u r a l  l i m i t s  t o  

, p a r l  iamentary a u t h o r i t y ;  b u t  t h e r e  a re  no subs tant ive  1  i m i t s "  (p.81). 
* - 

W h i l s t  t he  ~ a n a d i a n  c o n s t i t u t i o n  i s  used main ly  t o  e s t a b l i s h  t h e  l i m i t s  

o f  government - j u r i s d i c t i o n ,  p a r t i c u l a r l y  bet'ween fede ra l  and p r o v i n c i a l  
t 

l e g i s l a t u r e s ,  t h e  American c o n s t i t u t i o n  i s  s p e c i f i c  about t h e  p r o t e c t i o n  

a f f o r d e d  c i t i z e n s ,  by  any l e v e l  o f  government, ' The First-Amendment 

s t a t e s  "Congress s h a l l  mak-e no- law..  . l"-raar@n& basic-  freedom, w h i l s t -  -- - 

t h e r e  i s  n o  Canadian guarantee o f  such freedoms from Par l iamentary 

i n t r u s i o n .  The Canadiah , B i l l  o f  R i g h t s r i s  n o t  entrenched; as i s  t he  
- -  * .  

her ic t i ' n  counterpay-: - - 



- - L -  - -- - 
f 

- 

I I 

3. Where the Canadian B i  11. o f  MgkL>- r-&wves- t o  - - - - -  - - --- 
Par l iament  t he  d i n a l  dec i s ion  as t o  whether a  o 
pro tec ted  r i g h t  s h a l l  be abrogated i n  a  p a r t i c u l a r  

' 

instance,  t h e  American i s  designed f rom t h e  o u t s e t  i 
t o  p lace  these r i g h t s  beyond the  reach of. Congress i 
( I b i d ,  p.86). I 

.%" 

' i ' 

Hence a Canadian can be vu lne rab le  because o f ,  and n o t  i n s p i t e c o f ,  t he  ' 

government, s i nce '  t h e  cou r t s  cannot upho ld  - & h i s  r i g h t s k  i n  t he '  f a c e  o f  - 

par l iamentary  supremacy. 

peace, Order and Good Government 

Canadian s o c i e t y  i s  i d e o l o g i w l  l y  committed t o  

I "peace, o rde r  and good government" as h ighe r  va lues o e  

I 

than q i f e ,  l i b e r t y  and t h e  p u r s u i t  o f  happiness.. . 

The B r i t i s h  North America Act  attempts/to p rov fde  f o r  Canadians 

d "peace, o rde r  and good government". Th is  the, e  dominat4s t h e  execut ive  

and j u d i c i a l  t r a d i t i b n s .  It i s  n o t  in tended /ha t  cou r t s  should a c t  i n  a  * 

I '  
1 

vacuum, b u t  w i t h i n  t h e  workings o f  s o c i e t y 1  and the  c o n s t r a i n t s  o f  t he  
I , .  

c o n s t i t u t i o n .  T h e i r  dec is ions  a r e  n o r m i l l y  governed by what they 

,---- consider  i s  th'e p u b l i c  op in ion  and "mood" o f  an issue. Other val.uesq . 
-. - - - - - - - - - - - - - - - - 

e x i s t  i n  Canadian soc ie t y ,  apa r t  f rom "peace" and "order "  o f  which the  



A dominant v a l  ue i n  earradi arr society ts e o m r v ~ i - s ~  Job--- 

P o r t e r  e l u c i d a t e s  t h i s  p o i n t  f u r t h e r  when he s t a t e s  t h a t  b o t h  E n g l i s h  and 

French Canadians " a r e  more a1 i ke i n  t h e i r  conservat ism,  t r a d i t i o n a l  ism, 

r e l i g i o s i t y ,  a u t h o r i t i a r i s m  and e l i t i s t  va lues" ,  t han  e i t h e r  group i s  

prepared t o  admi t  ( as  c i t e d  i n  Smiley,  , p . l l ) .  Even i n  t h e  e a r l y  days o f  

t h e  se t t l emen t  o f  Canada, t h e   ohd din^ Fa thers  were assoc ia ted  w i t h  

 economic^ and e c c l e s i a s t i c a l  inst :  t u t i o n s ,  rather.,than a c t i n g  as i n d i v i -  

dual  p ioneers .  

I t  i s  t h e  genera l  p u b l i c ' s  d e s i r e  t o  m a i n t a i n  i t s  t r d i t i o n a l  
0 = -- - - 

va lue  system wh ich  a l l o w s  governments t o  suspend human r i g h t s  when i t  
- 

cons ide rs  i t  exped ien t .  Smi ley argues th,at t h e  "overwhelming popu la r  

suppor t "  f o r  t h e  a c t i o n s  o f  t h e  f e d e r a l  and Quebec governm~ents d u r i n g  t h e  

-1970 + c r i s i s ,  ment ioned e a r l i e r ,  & s u l t s  fr,om t h e  m y t h o l o g i c a l  b e l i e f  o f  
4 
, Canada as a  "peaceable . kingdom" (p .11 - f i ) .  .: A s i m i l a r  .example can be 

i 

- ev idenced by t h e  genera l  acquiescence - o f  the '  p u b l i c  t o  t h e  t r ea tmen t  of 
- - - - - - - - - - - - - - - - - - 

'I , . 
"di ,ssident>" d u r i n g  t h e  1920s and 1930s. Smi ley f u r t h e r  adds t h a t  " t h e r e  

a r e  dangers f o r  human r i g h t s  i n  t h i s  s o c i e t y ,  which regards  i t s  pol icemen 

perhaps more b e n i g n l y  than  any o t h e r  modern s o c i e t y "  (p.12): , 

- As Canadian s o c i e t y  regards  conserva t i sm as an impo r tan t  p a r t -  
b 

o f  i t s  va lue  system, i t  i s  a rguab le  t h a t  aspects  o f  e x i s t i n g  human r i g h t s  ' 

l e g i s l a t i o n  a r e  more l i b e r a l  than  s o c i e t y  i s  yet.  ready t o  accept .  Some 
- 

f e e l  t h a t  t h e  government should l e a d  p u b l i c  op in i on ,  r a t h e r  than  f o l l o w .  
1 

it. A pr ime example i s  p - e ~ a l  law, and morc -spec i f ip&a l - l y  the~death--  

p a  + ty , wkew t h e  p& ky e e ~ t ~ - ~ ~ ~ ~ s - ~ e ~ ~ i  1  y 
0 

r e f l e c t  t h e  p u b l i c ' s  op in i on .  I n  humin r i g h t s  cases, howeve-r, t h e  gov- 



-- 
- - - - -A - - - - 
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C 

ernment has in f ac t  reflected public l a lues .  The government and the 

judiciary seek t)o comply with the expectations of the ci t izenry,  within 

the l imi ts  of the law: 

* The govLernment must be perceived by most of the 

people most of the time as doing what a government 

i s  supposed t o  do, f o r  be t te r  o r  fo r  worse. This, / 

a f t e r  a1 1, i s  what the leg is la tors  who drafted the 
* 

Canadian Bill  of Rights meant to  convey by referring 

t o  the r ights  enumerated therein as r ights  tha t  

"have existed and 'continue t o  ex is t"  in Canada - 

(Friedenberg, p.98): 

Although there are  few "guaranteed" r ights  as such, a of expecta-' 

t ions ex i s t  in Canada which includes "peace", "order" and maintenance of 
, 

- 

the s ta tus  quo. I t  cari dlso be characterized as conservative, counter- \ -- - 

- - - - - - - - - 
rev01 utionary and t rad i  ti,onali s t .  These are the values held in esteem 

among most Canadians. Hence: 

I t  would be presumptous,. . . to  think of Canadian 
a" soc ie ty  as having been deprived of l iber ty  by an 

archaic governmental ~ t r u c t u r e  and a. weak Constitu- - 
tion .... Canadians do not lack entrenched c iv i l  

1 i ber t ies  because the i r  "form of government makes i t  

d i f f i c u l t  t o  provide them; they'accept a govetinmental 

structure under which 1 i berty cannot b e  guaranteed 

because they are  highly - - ambivalent about personal 

f-rd6dam and because they genuinely believe tha t  

government i s  .designed to be an instrument fo r  

advancing the general welfare, and i s  not,  in 

principle,  anything $0 fear" ( Ib id ,  p.98-99). 



- - - 

Whjlst some countries value l iber ty  as paramount in a scale of 

values, Canadians, according to  Friedenberg, "assign i t .  a high +rank, " 

forma1,ly; b u t  they do not.. .grant i t  p rece~ence ' ' ~ (p :160) .  Stabi 1 i  t y ,  
t 

economic prosperity and traditionalism would probably be higher on the 

scale of values. In order t o  -maintain a value system aimed a t  

maintaining "peace, order and good government" there has t o  be "deep 

acquiiscence" on the part of Canadians, with the idea ;hat the ultimate 

authority res t s  with Parliament. According to  MacKay there can only be 

success in the f i e l d  of human r ights  when Canadians are prepared to  

change ' their  order of p r io r i t i e s  with regard to  " t radi t ional  concepts of , 

order" (p.779). A t  present Canadian society may not be prepared to  make 

such changes to  i t s  value system. Some would argue tha t  the judiciary 's  ? 
work helps to  perpetuate t h i s  system. This point i s  evidenced by 

' ~ a c ~ a ~ ' s  comment tha t  "when a human r ight  conf l ic t s  with a traditional 
6 

property r ight ,  the bias of the courts i s  clear" ( Ib id ,  p.-75&). 

As the "social ideal" in ~ d i d a  i s  c h a r a ~ t e r i ~ e d  by 

conservatism, there i s  not the public support t o  demand more'changes, 

particularly in the f i e l d  of human rights.  Only when the majority are I _  

wi 1 1  ing to  accept the f u l l  extent of human r ights  *codes wi 11 they be 

broadly implemented, In the meantime, the development of human r ights  

can be seen as a process, in which incrementally, progress will be made, 
/. * 

in the f i e ld .  For example Bruner notes, with regard t o  Ontario, that  

legis lat ion eliminating discrimination because of sexual orientation - will 

not be* included in the province's code "until  unmistakable signs of 



public support confirm the arrival of the r igkt  p n l i t i c a l m m & "  

(p.253). This can be a f rus t ra t ing  s i tuat ion fo r ,  as Humphrey s t a t e s ,  
i 

the most worrying issue regarding "human r ights  in t h i s  country i s  the 
A - 

general apathy of Canadians" (p.421). 

As well as "peace, order and good government" having an, impact 

on the progress of human rights in Canada, i t  i s  necessary to  examine 

also,  the power structure.  

The Power Structure in Canada @ 

s R - 

I - 
I f ,  as Plato suggests, " jus t ice  i s  the in t e res t  of the 

.strongeru i t  i s  important to  consider the impact of Canada's power 

s t ructure on the enforcement and protection of human r ights .  This theme' 

was examined by Burke who stated ". . . l iber ty  when men ac t  in bodies i s  :-'. 
I 

power" (as  c i ted in Smiley, p.4.). 
-- - - - - 

The power s t ructure of Canada can be analysed in terms of 

corporatism, pluralism and Marxism. I t  i s  not within the scope of th i s  

chapter t o  examine a l l  theories in depth, b u t  consideration will be 

given briefTy .to ism and corporatism. For some the main feature of 

the' Canadian power s t ructure i s  corporatism. MacKay c i t e s  McLeod and Rea 

in Business and Government in Canada (1976) on t h i s  theme: 

Our pol i t ica l  system's.organization of power i s  not 

merely el  i  t i s t ,  b u t  corporatist .  El i t e s  in te rac t  

and attempt to  accommodate each other. The various 

e l i t e s  often appear to  clash, or pretend to  clash, 

b u t  usually maintain a r e a l i s t i c  willingness to  



- 

'I 
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balance'or harmonize the i r  'divergent in te res t s  and 

t o  preserve the - in te res ts  of the comihnity through 

col lahoration with the s t a t e  (p.742). 

The concept of plural ism, s t a t e s  Smiley, "suggests the possibi l i ty  of 

tiveeiy autonomous el i  t e s  having dec-isive power in the part icular  

issue - areas of the i r  respective concerns" (p.7).  Both corporatism and 

pluralism imply the existence of relat ively autonomous groups which some 
" 

would ca l l  e l i t e s ,  bargaining between themselves and with the government. 

The danger can be tha t  such "e l i t e s "  are afforded exemption from pub1.i~ 

policy matters. Smiley continues on th i s  issue 

The general thrust  ... i s  t o  circumscribe the autonomy 

of associations which have hi ther to been regarded as 

private and to require * t h e m  to- conform-to the 

standards se t  by and enforced 'by the public - 
authori t ies  ( p . 2 1 ) .  

( I f  the Caldwell case i s  f iha l ly  decided .in favour of the teacher, as a  . 
resu l t  of legal interpretation by the Supreme Court of Canada, t h i i  i s  

0 

essential  ly what would be required 0.f the Cathol i c  school board. ) 
- - - - - - 

- - -  

Another viewpoint i s  that  the cabinet i s  a t  the apex of the 

Canadian power s t ructure.  Governments , 1 i  ke private ins t i tu t ions  , are 

respond ble a t  times f o r  violat ing human, rights.  As M a c D e r m ~ t t ~ l ~ ~ Z Z ] ,  

explains in The Credibili ty Gap in Human Rights, governments ' m u s t  b . /e 
/ / 

pressured t o  mend t h e i r  ways because they have ",the power to  end the 

violations i f  they are  spurred or shamed into doing so" (p.270). Many 



P 1- 
authors concur-th,at the power system in Canada i s  made u p  of' e l i t e s  &d 

corporate bodies, inextricably 1 inked wi*th the power of the executive, 

especially cabinet power. ' If  a judiciary perceives i t s  role  limited by 
3 '  

constitutional arrangements and interprets  the lew narrowly, i t '  may be 

less  l ike ly  t h a t  government and private ins t i tu t ions  will enhance the , 
progress .in human ' r igh t s .  A; the same t i m e ,  ' the "social ideal" of 

' conservatism in Canada, may be used as a' barometer to  ju s t i fy  the low 
' . .  

given t o  -human r ights  in the scale of values. Given the& . 

premises, individuals may well feel  unable to  rea l i se  the i r  expecta&ions 
1 

regarding personal l i b e r t i e s .  

II 

D 

The Charter of Rights and Freedoms (1981) 
. 

\ 

There has been a *long-standing call  f o r  an entrenched Bi 11 of - 
- -  - - - -  - - 

Rights, which would increase the power; of the juUPEiary.' The-desire for 

t h i s  entrenchment of r ights  i s  now being realized in the new Charter ~f 
P1 

Rights and ~rkedoms (1981).5 The impact *. of t h i s  Charter orl the huda~ - 
r ights  movement, and on the power of the judiciary,  will be made evident 

P during the next few decades of - l i t iga t ion .  1 t "  i s  tha t  the 1 

\ 
Caldwell case will be affected by i t ,  when 

- 
Court of 'Canada, fo r  the Chartel- - purports .  t o  apply to  government and 

crown agencies rather than private i q t i  tut ions.  Furthermore, the 
i 

Charter" will  not  come . in to=-fu l l '  e f fec t  unt,iZ 1984, and *thin i t  
J 

section 29 specifies tha t  "Nothing'+m t h i s  Charter abrogates or derogates 

fPom any r ights  or privileges guaranteed by, or under the Cohstitution of *, 

Canada in respect of den~minati~onal , separate or disserkient school s"  . 



The Charter i s ,  nevertheless, accompanied by a euphoria'* of 
so 

expectation, reminiscent of tha t  which greeted the advent of the ~anadian  
. .. 

* I  Bi.11 of Rights. The factOthaQ a new Charter was required, bears testimony 
. I 

to the fa i lure  of the Bill of Rights to f u l f i l l  previous expectations. 

 he Charter i s  particular'ly pncerned  with equality r igh t s ,  as well as ' 
- F 

those pertaining to  minority language education r ights  .and- aboriginpl 
9 ? 

r ights .  There i s  notQ complete guarantee of " r ights" ,  however, due to 

the non obsta'nte kc1 ause wLich, Berger explains "a1 1 ows Par1 iament and the 
- 

legis latures  to  G e r r i d e  the Charter provisions r e l a t i n g ' t o  fundamental - -- 

7 

- freNoms and legal r ights  '(p.101). Hence1 the poss ib i l i ty  ex is t s  that  

governments will be able to  "declare t h a t  a s t a tu t e  shall  operate not- 

withstanding the Charter provisions.. . " ( Ib id )  . The Charter Hl so s t a t e s ,  

in section I ,  tha t  r ights  a d  freedoms are  guaranteed, "subject only to  

such reasonable l imits  prescribed by law as can be demonstrably jus t i f ied  

in a f ree and democratic society". The persis tent  question- of what 

consti tutes a "democratic society" i s  l ikely to  be repeated, and the 

courts may be asked to  decide whether l imits  on these r ights  and freedoms 
.I 

are "demonstrably jus t i f ied" .  

. A t  the same time, 
b 

the War Measures Act i s  s t i l l  existence 

and could be 'invoked. in an emergency s i tuat ion.  As mentioned earl i e r ,  
- 

t h i s  Act i s  able *to suspend human r ights  compJetely. Berger believes the 

difference between-the ~ h a F t e r  and past human r ights  legis lat ion i s  that  

The Charter.. ,requires the courts to  determine for  

themselves whether or n o t  a par t icular  s t a tu t e  i s  # 

demonstra.bly jus t i f iab le  , and not simply to  accede 

t o  the judgement of the pa l i t ic ians . .  . (p.124). 
. 



- - , 
The j u d i c i a r y  may; t h e r e f o r e ,  assume a  more a c t i v e  and l i b e r a l  r o l e  i n  I = I  

% 
, t h e  human r i g h t s  process, by v i r t u e )  o f  i t s  i n t e r p r e t a t i o n  o f  t h e  new 

l e g i s l a t - i o n .  C l e a r l y ,  t h e  r o l e  o f  & t h e  j u d i c i a r y  must change i f  t h e  

Cha r te r  i s  t o  'be success fu l .  Conversely,  t h e  c o u r t s  may judge t h a t  t h e  
! 

I 

p u b l i c .  does n o t  y e t  r e q u i r e  broad i n t e r p r e t a t i o n s  o f  human r i g h t s  which 
* / 

t 

modulate t r a d i ' d o n a l  values, and as w i t h  t h e  B i l l  o f  R igh t s ,  may choose , 

/. b 

pos tu re .  Robert  S tan f  i e l d  s t a t e s  ,'ln Rumours o f  

* <-  

Canada.. . w i l l  ;ontinu; to,depend b a s i c a l l y  on t h e  - 
')A 

impor tan  e  Canadians q t t a ' c h  t o  them and upon ,our w i  11 inghe;; t o  ,defend k .  . 

t them eve i n  t5mes o f  s t r e s s "  (as c i t e d  i n  ~ e r g e r ' ;  p.217). 

\ contempor'ary canehian s o c i e t y  has 'made p rogress  i n  t h e  f i e 1  d  o f  r 
I 

human r i g h t s  l e g i s l a t i o n ,  e s p e c i a l l y - s i n c e  t h e  Second World War. A l though 

i t s  " s o c i a l  i d e a l "  i s  n o t  as l i b e r a l  o r  suppo r t i ve  o f  'change i n  t r a d i -  ... 

t i o n a i  views, as some m igh t  p r e f e r ,  i t s  successes in,the f i e l d  o f  human 
7 

r i g h t s r a r e  g r e a t e r  than  those  o f  o t h e r  s t a t e s .  Conipared w i t h  o t h e r  
- 

t . . L k 

c o u n t r i e s ,  Canada -a1 sd has p o l  i t i c a l  s t a b i  1  i ty and abundant economic 
h 

resources t o  ensure i t s  p r o s p e r i t y .  It a l s o  has t h e  competence t o  main- , 
I ,  

t a i n  and i nc rease  t h e  momentum i n  t h e  human r i g h t s  movement by s t r i v - i n g  . . . J 
t o  constanJly update, r e f i n e  and en fo r ce  l e g i s l a t i o n .  -As t h e  n o t i o n  o f  

" r i g h t s "  i m p l i  i t  i n  new human* r i g h t s  s t a t u t e s  become accep tab le  t o  t h e  S .  = * 

p u b l i c  a t  l a r g e ,  . the p r i n c i p l e s  o f  human r i g h t s ' u l i l i  be cemented i n t o  t h e  1 

Canadian va lue  system.* , 
. - -  * 

I m p l i c i t  i n  t h e  Supreme Cour t  o f  Canada's r u l i n g  on t he  

~ a l d w e l l  . . case, w i l l  be what' c o n s t i t u t e s  s o c i e t y ' s  v a l &  system, and 

whether c o l  l e c - t i v e  r i g h t s  w i l l  supersede i n d i v i d u a l  < r i g h t s .  The q u e s t i o n  
*r 

, 



A -- . . 
o f  i n d i v i d u a l  f reedom i n  s o c i e t y  is-r$Tat ive t o  t h e  .establ  i shed i n s t i  t u -  , .  

t 
t i o n s .  Past  cases demonstrate t h a t  denominat ional  school. group r i g h t s  - 

a r e  p r o t e ~ t e d  when t h e  j u d i c i a r y  i s  p repared .  t o  b r o a d l y  i n t e r p r e t  t h e  
& 

c o n s t i  t u t - i  onal  s a n c t i t y  a f f o r d e d  such school s , i n  o r d e r  ' t o  p r o t e c t  t h e  
i 

" i n t e g r i t y "  o f  t h e  i n s t i t u t i o n .  , 
d 

I n  t h e  b a l a n c i n g  o f  r i g h t s  t h e  j u d i c i a r y  i s  c a l l e d  upon t o  

' cons ide r  s e n s i t i v e l y  t h e  " r i g h t s "  o f  b o t h  p a r t i e s ,  those  o f  t h e  school 

and t hose  o f  t h e  teacher .  The Cour t  may deem i t  pre?erab le  t o  g i v e  
\ - 

pr imacy t o  t h e  c o l l e c t i v e  r a t h e r  than  t h e  i n d i v i d u a l ,  b u t  i n  what 
-- -- 

c i rcumstances shou ld  an i n d i v i d u a l ' s  r i g h t  be @given pr imacy? Some m igh t  - 
i 

say when t h e  case o f  d i s c r i m i n a t i o n  i s  b l a t a n t ,  caus ing  a  p u b l i c  out rage,  '. 
I , .  

r a t h e r  t han  what may appear t o  some as "marg ina l " ,  as i n  t h e  Caldwel l  

case. The c o n t e x t  i n  which t h e  p a r t i e s  operate,  i s  most r e l e v a n t  here. 
b 4 

Al though t h e  media has promoted t h e  case as a  "cause ce leb re "  a f t e r  each 
,' 

j u d i c i a l  hear ing ,  t h e r e  has n o t  b e e n  any g r e a t  p u b l i c  suppor t  f o r  

Margaret  ~ a l d w e l l ,  and t h e  j u d i c i a r y  may d u l y  t ake  note.. To many, h e r  

d i s p u t e  i s  t i e d  up w i t h  t h e  f i g h t s  o f  a  p r i v a t e  o r g a n i z a t i o n  and humanb 
A ,  

r i g h t s  l e g i s l a t i o n  a t  p resen t  con ta ins  c e r t a i n  exemptions f o r '  such 

o rgan i za t i ons .  Furthermore-, she chose t o  o b t a i n  h e r  own 1  egal  counsel 

and - d i d  n o t  seek the. suppor t  t h e  B r i t i s h  Columbia C i v i l  L i b e r t i e s  

Assoc ia t ion, ,  o r  any o t h e r  group w i t h  p o l i t i y a l  i n f l u e n c e .  ~ e n k e  i f  
% 

"power" i s  an unde r l y i ng  f a c t o r ,  ,Margaret Ca ldwe l l  possesses a  p a u c i t y ,  
- 

espec ia l  1y c o m p a r d  w i t h  t h e  e s t a b l  ished,  t r a d i t i o n a l  a u t h o r i t y  o f  ' t he  

Ca.tho1 i c  Church, wh ich  c o r r s t i t u t e s  a  "+e l  a t i v e l y  autonomous m t e " .  



~ h & € ~ u r t ' s  d e c i s i o n  w f l l  t a E  i n f o  account  t h e  va lue-sys tem o f  , ', 
1, conse rva t i ve  va lues  o f  t h e  pas t .  ,These a r e  now 

new n o t i o n s  con ta ined  i n  human r i gh t ' s  l e g i s l a t i o n .  

Much i s  kxpec ted  o f  t h e  new Cha r te r  of .  R igh t s  and Freedoms wh ich  p rpv ides  

g r e a t e r  p r o t e c t i o n  f o r  i n d i v i d u a l  r i g h t s .  I f  t h e r e  shou ld 'be 'a  d e c i s i o n  
5 

* .  - from the .  c o u r t ;  i n  f a v o u r  o f  Margaret  Ca ldwe l l  , i t  c o u l d  h e r a l d  a, new e r a  

i n  human r i g h t s  l e g i s l a t i o n  f o r  i n d i v i d u a l  r i g h t s ;  A l t e r n a t i v e l y ,  t h e  

- , j u d i c i a r y  may hand down an i n t e r p i - e t a t i o n  o f  t h e  r e l e v a n t  s e c t i o n s  o f  t h e  
a 

+- 

.> A 'B .c .  Code, which i s  pe rce i ved  t o  be a  compromise between t r a d i t i o r r a l  
e- 

- 

va lues  and new goa ls  of  s o c i e t y .  I t  i s  u n l i k e l y ,  however, t h a t  t h i s  case 

w i l l  e n j o y  t h e  p o t e n t i a l  b e n e f i t s  o f  b e i n g  a d j u d i c a t e d  under  t h e  cha r te r '  
+" * 

because t h e  new l e g i s l a t i o n  does n o t  come i n t o  f u l l  e f f e c t  u n t i l  5984, , 

and, n o t w i t h s t a n d i n g  . t h e  p r o v i s i o n  f o r  denominat ional  school r i g h t s ,  i t  

i s  d o u b t f u l  t h a t  i t  w i l l  be a p p 1 i e d . r e t r o a c t i v e l y .  

*Th is  t h e s i s  s t a t e s  t h a t  t h e  f i n a l  -- -- d e c i s i o n  w i l l ,  i n  l i g h t  o f  

t h e  aforement ioned reasons, be i n  f avou r  o f  t h e  school .  The dominant 

va lue  o f  conserva t i sm s t a r t s  a t  a  l owe r  l e v e l  than  t h e  c o u r t s  and pe r -  

- meates most Canadian i n s t i t u t i o n s .  Progress has, never the less ,  been made 
I - 

i n  some areas of  human r j g h t s ;  and t h e  v a s t  m a j o r i t y  of the/general  
1 

p u b l i c  i s  now prepared t o a c c e p t  t h a t  d i s c r i m i n a t i o n  o n r t h e  grounds o f  

? e t h n i c  .background i s  wrong. P u b l i c  o p i n i o n  i s  n o t  lways p o l a r i z e d  M t o  

.! . f 

two extremes 'on 'a1 1  - i ssues ,  b u t  %here; m h y w b e  ov r~he lmingbsuppor% f o r  3 
er 

t h e  imp lementa t i2n  o f  new va lues  con ta ined  i n  human r i g h t s  l e g i s l a t i o n .  
I 

I n  twenty  yea rs  t i m e  thebe may be no such t h i n g  as a  Margaret  Cak twe l l  
, . 

case because by t h a t  t ime,  t h e  new 1  

i n t e r p r e t a t i o n  by t h e  j u d i c i a r y ,  and t h e  w b l i c  



t h e  i dea  o f  i n d i v i d u a l  r i g h t s  superseding c o l l e c t i v e  r i g h t s .  p r e s e n t l y  

however, ' t h e  c o u r t s  w i l l  i n t e r p r e t  t h a t  t h e  genera l  p u b l i c  has n o t  y e t  

9 grasped such n o t i o n s  i m p l i c i t  in t h e  human r i g h t s  co e  and now enshr ined  
" a - 

i n  t h e  Char te r .  - 

When t h e  Supreme Cou r t  o f  Canada a d j u d i c a t e s  t h e  Margare t  

Ca ldwe l l  case, i t  w i l l  p robab l y  l o o k  beyond t h e  Human R igh t s  Code o f  

* B r i t i s h  Columbia and The B r i t i s h  No r th  America Act ,  and cons ide r  t h e  
6 

r a m i f i c a t i o n s  o f  i t s -  dec i s i on .  It i s  t h e  p o s s i b l e  i m p l i c a t i o n s  o f  t h e  

C o u r t ' s  judgement, f o r  a1 1  p a r t i e s  ' i nvo lved ,  which a r e  d iscussed  i n -  t h e  
- 

f i n a l  chapter .  

8 
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Chapter I":' . Conclusion: t Imp1 ications of the Margaret Caldwall Case 

The potential consequences of the f inal  decision in the 
C 

Caldwell case will impact b n  Canadian human r ights ,  the Catholic Church 

and Her denominational schools, indJpendent schools in general , and the i r  
> 

teachers. This thes is  concludes with a discussion 'of the anticipated I 
implications f o r  these part ies .  

, 

A Implications fo r  Human Rights - - 
C 

% 

u? . 
The decision- of the Supreme Court of Canada on the Caldwell 

- case will haw implications fo r  the B . C .  Human Rights Code specifically*, 
' 

and Canadian human r ights  legis lat ion in 
1 .  

judicial  interpretat ion $+om the Court as 
w 

parts of the human r ights  s ta tutes:   his 

b 

general. The provinces 5eek 

to  the def in i t ive  meaning of 
- - -  

legal c la r i f ica t ion  i s  vi ta l  - 

f o r  the success of the. Human Rights Branch, 

d i  sseminate informafion and properly ad&e emp1 oyers and other 
- 

interested part ies  within the province. In th i s  context, there i s  debate 

' over the success of commissions to  carry out the i r  mandate of promoting 

and enforc.ing human r ights .  The opposing views of, human r ights  

commissions demonstrate tha t  while 

too much  power"^, others feel they 

I t  i s  s igni f icant ,  and 

have rece4-ved cr i t ic ism fo r  the i r  

fdr  part  of i t s  mandate i s  t o  

some feel they have been i n v e ~ ~ t e d  w i t h  

have insuff icient .  

not incidental ,  tha t  the commissions 
- 

over-zealous approach to  human rights 

enforcement. The d i f f i cu l ty  of f u l f i l l i n g  i t s  role i s  summed u p  by 

Fairweather in his study of The Canadian ~umat? Rights Commission (1979):  



* 

I t  h a s  proved a c h a l l e n g i n g  t e s t  o f  s k i l l '  and 

evenhandedness t o  s t e e r  a  course i n  p a r t i s a n  i s sues  

between r e c k l e s s  i n t e r v e n t i o n  on t h e  one hand, and . 

i n h i b i t i o n  on t h e  o t h e r .  Th i s  ba lance must be 
8 

mainta ined,  n o t  o n l y  i n  t h e  face  o f  pressure. t o  

conform t o  t h e  t r a d i t i o n a l  ly d i s c r e e t  p o s t u r e  of 

o f f i c i a l d o m ,  b u t  a l s o  i n  t h e  face  o f  t h e  impat ience  

and t h e  expec ta t i ons  aroused by n a t i o n a l  and i n t e r -  

n a t i o n a l  emphasis on human r i g h t s  i ssues  (p.317) .' 

P) 

Adequate s t a f f i n g ,  necessary t o  promote aims of human r i g h t s  

l e g i s l a t i o n ,  has been one weak area which some w r i t e r s  f e e l  has c o n t r i -  

bu ted  t,o t he  o v e r a l l  i n e f f e c t i v e n e s s  o f  some human r i g h t s  commissions. 

P ro fesso r  W i l l i a m  B lack  (1980) has no ted  t h e  u n d e r s t a f f i n g  o f  human . 

r i g h t s  agencies as one o f  t h e  problems l i m i t i n g  agency e f f ec t i veness .  

Wi th  respec t  t o  " o v e r l y  zealous"  enforcement e f f o r t s ,  he argues t h a t  i n  

' f a c t  " t h e  v e l v e t  g l o v e  has been much more i n  evicdence than  t h e  i r o n  hamd" 

(p. 1 )  Whenever p o s s i b l e ,  t h e  . commissions have a t tempted  t o  use 

educa t i on  and c o n c i l i a t i o n  as methods o f  r each ing  a  se t t l emen t ,  r a t h e r  - 

than  en fo r ce  p u n i t i v e  sanc t ions .  (ThereT i s  a  c e r t a i n  i r o n y  i n  t h e  

Ca ldwe l l  case, i n  t h a t  a t tempts  t o  use "educa t ion"  t o  change a t t i t u d e s  

o b v i o u s l y  f a i l e d .  ) Tarnopolsky (1979) ma in ta i ns  t h a t  "enforcement 

techniques . . . 1  have t o  be a p p l i e d  v i g o r o u s l y  i f  t h e  human r i g h t s  

s t a t u t e s  a re  n o t  t o  d e t e r i o r a t e  t o  p i ous  b u t  i n e f f e c t u a l  d e c l a r a t i o n s "  

(p.305). On t h e  same theme, MacKay (1978) contends t h a t  t h e r e  must be ,a 

s h i f t  i n  ' focus " f r om t h e  d e f i n i t i o n  o f  r i g h t s  t o  t h e  p r o v i s i o n  o f  r e a l  

'remedies" (p. 739).  
t 

'b 



Human r ights  1eGsla t ion  must have wide public support i r rorder  

to- be effect ive and responsibil i ty l i e s  with commissions to  educate 

society. Po l i t i ca l ly ,  hutnan r ights  advocacy may not win a  government 

support, cornpared,wi t h  other issues,  and +on&in power, low prior i ty  and 

i n s u f f d u n d i n g  may r e s t r i c t  a.,comnlT;ssion"s effectiveness.  The low 
1 

3 

pr ior i ty  afforded human r ights  agencies may be a  resu l t  of a  government's 

interpretation Of the genera1 public 's  commitment t o ,  or in te res t  in ,  

human r ights  enforcement. In order t o  change public opinion, human ' 
c e 

r ights  commissions need to  maintain a  higher prof i le ,  as well as receive 

a  greater financial  commitment from government. According t o  MacKay, 

"fines should be raised to  the point t ha t  discrimination becomes 

unprofitable" (p.  756). He 

human r ights  commissions i s  

Certainly , more "power" wi 11 

't 
viable. 

Conversely, human 

for  having too much "power"; 

furthe? adds tha t  "the major cr i t ic ism of 

that  they do not have enough power" (p.753). 

only be afforded them when i t  i s  po l i t ica l ly  

- - - - - -  - --- - 

r ights  commissibns have a1 so been cr i t ized  

Hunter (1976) contends that :  

... human r ights  commissions, created to  adminisJer 

the leg is la t ion ,  have been uncri t ical ly  vested with 
S O  

excessive s tatutory discret ion,  open to  abuse and, 

regrettably b u t  demonstrably, abused (p.27-28). 

- - . P 6' 

Cri t ics ,  such as Elizabeth Lennon, consider tha t  there i s  "a general 
6 

paterna l i s t ic  a t t i t ude  tha t  the commission knows what i s  best fo r  you" 

(as  ci ted in MacKay, p.755). This i s  par t icular ly evident when a  

commission f a i l s  t o  act  on behalf of a  c l i en t  because i t  disagrees with 
. 



the cont'ent or severity of discrimination. As noted i n  cbppter 2 ,  some 

commissions do not a c t  independently and permission i s  required t o  pursue 

cases, b; the Minister of Labour., "who may refuse to  prosecute fo r  
' I 

pol i t ica l  reasons . . . a t  i t s  wopst commfision co;ld be used fo r  

channeling a dispute away from the public eye" (MacKay, p.755). The 

credib i l i ty  of human r ights  commissions can be eroded or destroyed i f  -- 
I 

they are  given too much' or  t& 1 i t t l e ,  "power" or discretion. Citing the. 

B . C .  case of Borho vs. Atco Lumber Co. (1976), Hunter notes how a 

ridiculous application of leg is la t ion  can af fec t  commission credib i l i ty ,  

fueling the arguments of c r i t i c s .  

As evidenced by the above case, the Human RightsjBranch of 

Brit ish Columbia has n o t  been immune froln cr i t ic ism.  One of the,.qiuses . . 

of crit ism may in f a c t  resu l t  from the Code i t s e l f  containing features 

which may appear ambiguous. The Caldwell case demonstrates th i s  we1 1 .  

Of par t icular  concern 'is the "reasonable cause" language, apparent in 
- - - - - 

section 8 ,  which has the e f fec t  of allowing greater f l e x i b i l i t y  fo r  

judicial input, and more var iab i l i ty .  The Code's open-endedness can 
* 

Q 

serve a s  an advantage in that  i t  can accommodate soc ie ty ' s  a t t i tud ina l  -. 
change without waiting f o r  leg is la t ive  amendment, and as a disadvantage . 

in the fac t  t ha t  the f l e x i b i l i t y  leads to  ambiguity concerning grounds of 

discrimination not legally covered. Hunter notes - the  employment and 

accommodation sections of the B.  C .  Code as being "dangerously open- 

ended", with the Commission acting as "arb i te r  of what qual i t ies  may 

reasonably be sought in the hiring process" ( p .  1 5 ) .  In many respects the 

ambiguity and "open-endedness" i s  demonstrated in how one interprets  

sections 8 and 22 of the B . C .  Code. If  they were uhambiguous, i t  i s  
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unlikely there would be such a protracted dispute in the Caldwell case. 

Section 8 appears to  def in i te ly  forbid discrimination, but section (or  i s  
4 

i t  Catch?) 22 a1 lows i t .  The matter now res ts  with the Court to  decide 
. 

on the correct interpretat ion of these sections f o r  t h i s  and future . 
disputes . 

If the leg is la tors  did not intend skction 22 t o  be uied, 

ind i rec t ly ,  t o  deny a person fur ther  employment, or to  discriminate 

between categories of people within a re1 igious, group, then i t  should 

perhaps be amqgded, especially as tha t  i s  the way i t  could be used in the ' 

Caldwell case. If  the decision should favour Margaret Caldwell, the 
4 1 .  

Cathol i c  Xhurch and/or the Federation of Independent School Association 
+ - 

<(FISA), may pressure the provincial government t o  change the legis lat ion 

and accommodate the Church and Her schools. The question i s ,  w d u l d  i t  be 

po l i t i ca l ly  wise? The answer depends on pub1 i c  .opinion and what i t  
- - 

accepts as the value system. I t  may appear as a struggle between 

, reinforcement of old values and a refusal to  accept a modified or new . 
i 

\ value system. . ~ccommodation of the Church and Her denominational 

schools, with the attendant parental support, may be regarded as a 

sensi t ive government issue. The B . C .  Appeal Court hearing of the 

. Caldwell case demonitrates t h i s .  Whilst the Director of the B . C .  Code 

argued tha t  St.Thomas Aquinas School was - not exempted-from the principles , ' , 
, 

of the leg is la t ion ,  by vir tue of section 2 2 ,  the Attorney-General for  
C 

B . C .  argued the contrary. In th i s  instance, two agencies o f  the same 

government supported opposite sides in the dispute, hence a united front 

was not presented. This apparently weakened Margaret Cal dwell ' s 

position, and strengthened the schoo.lls. 
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In the event that  the Court's decision. should favour the 
-. P 1 

school , human r ights  advocates might a1 so seek l eg i s l a t ive  amendment. 
1 

There has not, o f d l a t e ,  been a requgst t o  adnd  section 2 2 ,  b u t  in i t s  
& 

Recommendations for  Change t o  the Human, Rights code o f  BritiWTolumbia 
* 

(1981), the commission has specif ical ly  recommended changes regarding the 

"reasonable cause" language now present in sections 3 ,  8 and 9. If the 
\ a e  

proposals are  adopted, t h i s  clause would be expan'ded to  sections 4 and 5 ,  

and give the Commission the power "to issue guidelines, binding upon 

Boards of Inquiry, specif ical ly  Uescribing- the conduct tha t  consti tutes 
-a 

discrimination prohibited by the Code" (p.20). Moreover, the Commission 

seeks a general recommendation' t ha t  the 'code be giveh primary s tatus  in 

order that  i t .  "supercede other legis lat ion where there i s  a confl ic t  

between the Cede and other legis lat ion" ( Ib id ,  p.19). Such a confl ic t  
'C 

existed in the Caldwell case,  between t h e  Code, and sec t ion&93( i )  of the 

BNA Act and the ~ o r g i t i t u t i o n a l  provision for  freedom of religion. 

A1 though these recommendations have not yet  been i  leme ed, they may .SP' 
serve to  c l a r i fy  the law for  Concerned part ies .  ~er ta i r? t$ ,  c la r i f ica t ion  

4 - . - .  
and/or amendment of sections 8 and 22 of the Code, m i g h t  de-fuse another 

P, 

Caldwell case before. three provi,ncial and one federal hearings are .s - 

invoked . 
%\ 

The provincial leg is la t ive  body would, in the event of amending 
"L . 

the B . C .  Code, be faced with determining the pol i t ical  wisdom of such a 

decision, notwithstanding the advancement of i t s  social policy in the 

f i e l d  of human r ights .  Educational choice i s  regarded by some as a c iv i l  "- 

l i be r ty ,  and such choice can extknd to the appropriateness of t h e ,  

teacher. This belief may form the' basis of an argument presented by the 



- independent school lobby in the event of an amendment proposal. Addit- . 3 
. ionally,  amendment may favour the individual r ights  of teachers or 

employees operating within the private sector.  Marks (1981) s t a t e s  that  

"as long as emerging r ights  are not so unreal is t ic  or . t r i v i a l  as 'to be 

treated with mockery, t he i r  ?ecognition does serve the advancement of the 

cause of human . r i g h t s  without endangering the r ights  "'@f e a r l i e r  ' 
e .? 

generations" (p.451). In t h i s  work. "Emerging ,Human Rights: A New 

Generation for  the 19801s?" (1981), he c i t e s  ProfessoF Georges Abi-Saab 
4 -. 

on t h i s  theme: O 

, 

3 

In r ea l i ty ,  law does . not come o u t  of a social - 
~ - 

nothingness, nor does i t  come into being in a "big '  4 

bang". In most cases, i t  i s s  a . p r o g r i s ; i ~ e  . . . growth 

over a large grey zone separating emerging socia.1 8 

.val'ues from the well established legal kules; a zofie 
@ 

which i s  very d i f f i c u l t  (and sometimes even 

impossible) to  divide .... between the two (p.437). - - -  

0 

Any leg is la t ive  amendment in B . C . ,  may appear as such a "grey zone", as 

i t  seeks to  accommodate the d i f fe rent  vaiues of the public. Ultimately, b 

poli t ical  persuasion and/or public opinion may..be the deciding factor .  

What resu l t s  i s  s t a t e s  Golding (1968), the content 

I of which i s  "not necessa r iu  the 'enjoyed' r igh t s ,  b u t  rather the 

'gained' r ights  - [which] depend upon  the social ideal t h e t  the community 
0 

maintainsu- (p.539). What i s  most evident i s  tha t  despite the work of - 
human r ights  commissions and the i r  advocates, r ights  are  f r ag i l e  once 

5 * 

removed from a legal framework and exposed to  society. Contingent on the 



f inal  decision of the Caldwell Case will be the effectiveness of the B . C .  

Human Rights Branch pin securing individual employment r ights ,  as well as 

the progress being made generally in Canada in the implementation of new 

social policy; as epitomized in human r ights  leg is la t ion .  

1mpl ications'  fo$ the Cathol i c  Church and Denominational Schools 

' 3 Disputes s imilar  to the Caldwell case suggest tha t  the courts 

may not be the most $appropriate arena .in which t o  s e t t l e  conf l ic t s  of a 

religious nature. Are we a; impossible task of the courts to 

judge m ~ r a l  issues and demanding too much of @he legal. ystem? A1 though 

courts often have to  deal with moral issues,  an ecclesiast ical  tribunal 

might have been a more sui table  forum for  the ~ a l d w e l l  case. Alter- , 

natively,- some feel that  i t  may be d i f f i c u l t  for '  such a panel to  be 
- - - - - - - - 

impartial ,  therefore a courtroom might function as neutral t e r r i to ry .  ' 
- 

; ̂ 
The issue of morality was analyzed so f inely tha t  the case was pivotal on 

a moral qualification rather t h a n  on professional competency. Was that  
? 

the intention of the leg is la tors?  Clearly, l eg i s l a t ive  amendment t o  the 
I 

Code might aim to remoy a s i tuat ion in which the judiciary i s  called t o  

decide such moral' issues. 

- ,  The f inal  resu l t  of the Caldwell case has seriouf. implications 
" I 

for  both the Catholic Church and, denominational schools. An a1 ternative 

to  l eg i s l a t ivq  amendment of h u m a n  r ights s ia tu tes ,  would be reform from . 
within6 the Catholic Church. F+-&;*.,the Church's viewpoint, religious 

reform may, however, be the* most improbable,bolution to  the dilemma. The 
L -  

Cithol i c  dhurch could require. a reappraisal of Her doctrinal demands on 



the members in l igh t  of an ever-evolving world, bu: t h i s ,  from an organ- 
4 

ization whose doctrine pre-date; tha t  of human r ights  legis lat ion by 1900 

years i s  perhaps unlikely. The Right Reverend Monsignor Stewart notes: 

1 

Any suggestion that  the teaching of Christ on 

marriage i s  outmoded, or that  the Church may be about . . , 

t o  deviate from i t ,  i s  contradicated by the strongest * 

statements of the.  - .  present Pope, ' John Paul I1 
5 
(Vancouver Sun, Jul . , 1979). 

* 

.The Caldwell dispute centered around 

from her marriage to  a divorced Methodista in 

might question whether morality can be imposed 

a moral issue resulting 
1 

a civ'i'l- ceremony. Some 

by law and whether i t  i s  

possible t o  l eg i s l a t e  "goodness" o r  "fairplay'!. Yet much of* the 

judic ia ry ' s  time, as evidenced in chapters 4 *and 5 ,  was given over t o  

con~ider i~ng what..makes a Catholic "Catholic", and whatpis tk difference 

between c?tegorie; of w h o 1  ics .  Implicit in tha t  argument d as an under- 
. * 

lying theme of whabis a "good" or "bad" Catholic. Theologians and Canon 
. . 

lawyers disagree on moral standards in Catholicism, and, t o ,  some extent,  

the provi,ncial, j;diciary was perhaps -- ul t ra  " i res  in i t s  attempt to  "?leal 

with the question of thorality, yet was forced by circumstances to  

consider i t .  If Margaret Caldwell i s  considered by some t o  be a "second 

class" or "bad" Catholic, or i s  in "bad standing" in the Catholic 

community, then perhaps she should be penalized within the church; by 
-- 

0 

being refused Holy Communion, and be judged by an ecclesiast ical  

t r ibunal ,  rathgr t h a n  be p:nalized via the courts,  in the form of loss of 
*- . 

fur ther  employment within a CaQhol i c  school. 
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Margaret ~a ldwe ' l l ' s  "error" or  moral- "crimeu was t h a t  of her 
\ 

marriage to  a  divorced As the C ' h u r t h  s t a t e s  tha t  marriage i s  

indissoluble, and Mr. Caldwell's former marriage was never annulled or 
> r 

inval idatedYb$he i s  therefore considered by some a bigamist. As noted i n  
- L >  

chapter 4 ,  evidence was presented'which demonstrated tha t ,  according to 

Canon Law 2356, the Catholic party in these circumstances i s  gui l ty  of 
-i 1 

/ 
-// 

bigamy and infamy, and warrants' excommunication from the Church i f  public 

scandal i s  caused by the "mar'riage" (Appeal d Book, Vol. 1, p.75), however, 

excommunication i s  rarely advocated goday. Debate ex i s t s  in the Caldwell , 

, . 

case as to  whether there was enough public scandal attached .to her 

marriage, t-o warrant the severity of the school 's  action. In other 
\ 

- words ,  w e r t t h e  students and parents of the school s c a n d ~ l i i e d  k t h e -  

classical theological sense of the word? I f  not then some wouLd argue 

, that  "moral just ice"  needs to  be done in the CaIdwe11 case. ' Such 

Catholics tend - - perhaps t o  s t r e s s  the s p i r i t  - of Christianity - -- rather t h a n  - - -- - 

ip. - the l e t t e r  of the Canon Law. 
" : 

Another controversy centre-s around the f l e x i b i l i t y  of Catholic 

dogma. Some argue that  Roman Catholicism has varied to  some degree, 
I 

according to  time and place. Hence, Roman Catholicism three hundred 

, r, ago, or as ex is t s  today in South America, may appear somewhat 

different  *from how i t  i s  prese&ly perce;ved in Canada.  oreo over, i t  i s  

argued tha t  there i s  s u f f i c i e n t  f l e x i b i l i t y . o f  Canon Law to permit input 

from a senior level within the Catholic hierarchy, f o r  diyl'ensatidn from 

the applitat:on of law, when deemed appropriate. I n  the CaldweU case, 

there was .a conf l ic t  between individual l iber ty and group values, within 



~a tho l i c i sm,  and the gravity and ,nature of her action apparently made 

-such dispensation inappropriate and/or impossible. Hence, the Church 

remained intransigent on t h i s  issue of marriage to  a  divorced person. 

Catholics a re  themselves divided over the question of marriage t 

outside the boundaries of Church Law. Reverend Jam'es Roberts notes , 

s t a t i s t i c s  of "10,000 annulments .. . gran,ted each year in the United 

States' by Catholic diocesan marriage' tribunals" , leading h i iL ' to  speculate 
- 

whether "the church i s n ' t  in e f f ec t  in the business of granting divorces 
- 

without admitting i t "  (Vancouver Sun, Aug., 1979). In his  work "Catholic 

Divorce and Remarriage" (1979), he s t a t e s  .that some clergymen r i t h i n  the - 

, 
Cathol i~ Church have depirigd from the t radi t ional  understanding of 

- , 

marriage, i; response] to  the awareness of over "10 million divorced. 

Catholics in the U.S.A. and Canada" (p.1).  He quotes William O'Shea in 

-the Jesui t  magazine Theology Digest: 

one can make a  c a s e  f o r  understanding Chr is t ' s  

insistence on t h e  indissolubi l i ty  of marriage as an 
ideal t o  be seriously pursued rather than as a  law to J 

be 1 i t e r a l  ly  enforced (p.2): 
1 

The movement away from s t r i c t  interpretation of the scriptures i s  fur ther  

. evidenced in the comments of Rev. AJexander Schmemann, * dean of 

St.Yladimir1 s  Theological Seminar in New York: " .. . marriage .' - i s  A 

indissoluble, yet i t  - i s  being dissolved a l l  the time . .. Yes, the Church 

acknowledges the divorce, p u t  she -- does not divorcel" ( Ib id ,  p.3). M l ~ t  

the "ideal" i s  s t i l l  sought, there i s  concern today fo r  Catholics who, 



accordimg to Father Roberts "1 ive moral + and sp i rTha l  ly  productive 1 ives 
s e 1 

although married outside the canonical Fequiiements of Church Law" (p.8).  ' 

Father Bruce Vawter suggests that  the Church needs to  "addreks the needs 
i 

and challenges of the existing age with i t s  interpretat ion o f  the mind of 

Christ" ( Ib id ,  p.4). Such a change might necessitate a departure from 
," 

the t radi t ional  interpretat ion of marriage. John T.  Catoir writes in his 

a r t i c l e ,  ~ a t h o l  i c s  and Broken Marriage (1979) tha t  " jurisprud'ence i s  

s t i l l  developing even within the Roman Rota. This evolution  ill 

increase t h e  grounds on  which-marriages may be declared invalid . . . 
. .* 

though the Church will continue to  uphold i t s  t radi t ion on indissolu- 
4 

: b i l i t y"  (p.61). As Canon Law undergoes ravision, the position of 

-%atholics married to  divbrces may b e  afiected, b u t  as in the past,  a 

gr<at deal depends on the incumbent. Pope. 

The present Pope, Johri Paul 11, has establ ished ' a charismatic 

presence on the world stage, and, along with many -within the Catholic 
C 

- .  
church, he has chmpiooed human r ights .  As head of the Catholic ~ h u k c i ,  

w he establishes the c r i t e r i a  which perfolates down to  a l l  levels within 

the Church and which are adher@ t o  by members of the Catholic hierarchy. 

Whilst Pope John Paul I1 has taken a progressive view on human r ights ,  

his position on certain issues,  such as abortion, have not demonstrated a 

departure from tradi t ional  Church values. As noted earl i e r  by Monsignor 

Stewart, the Pope's statement on marriage suggests tha t  marriage laws 
- 

* 
*-. 

<.- 
A 

* - 

- -will - .- continue . t o  be interpreted in a t radi t ional  manner. The desire to  
-I,, r - ' . 
yg - cogni sant of the chal 1 enges of the present, yet  preserve t radi t ional  

>* . "  <2 =Y - - 
j 3 -  't- - 

'values, i s  possibly the path most papal heads sk i l l fu l ly  t r y  to  s teer .  
P 

- The Second Vatican Counci 1 (1962-1965) attempted to  modernize "Cathol i c  



thought", accdrding to  Donohue (19821, and ye t  cabed  ~ont roversy  a n d  
P 

schism wi thiri the Church (Edmonton Journal, 1982). Anne Roche sums u p  

the critic;srn caused by attempted change". . . gutted Masses 'with the i r  

an t ic  pr ies t s ,  manufactured excitement and cafeter ia  casualness a t  Holy 
- - 

Communion" ( Ib id ,  p.16). When rsform leads to  such condemnation i t  i s  

not surprising that  the Church attempts io  charter  a steady course 
L 

.between traditionalism and change. Hence, even in the area of- human 

r ights  s t a tu t e s ,  the Church -may feel that  i t  s t i l l  has to  adhere t o  

\ dogma, as interpreted by the Pope. Despite i t s  frequent support of 'many 
. &  . 

areas of human r igh t s ,  the Church i s  unable and/or unwilling t o  'depart . 
$ 

from Her views on marriage laws, even in the face of the secular goals, of 

the s t a t e .  Any attempt by the s t a t e  to  intrude i ' n t o  religious af-f&irs, , *  n 

-, , 'Kt' 
* . 6- 

over which i t  -has no jur isdict ion,  can promote conflict.; In oqdai' t o  

l imit  s t a t e  interference in the religious domain,, t6e Church i s  l ikely to  

r e s i s t  what i t  considers unfair o*r i'nval id government intrusion, as 

evidenced by the reaction to  the Caldwell case. when t . C .  Supreme - 
- Court handed down a decision in Margaret Caldwellls favour, the mos,t 

* 
Reverend James F. Carney, Archbishop of the Vancouver Archdioces.e, was 

/ 

reported as saying that  the " d e c i s i h  could k i l l  B.C.'s Catholic 
. c-, 

schools". Me fur ther  added tha t  the "intrusion into hiring procedures 
. . 

inevitably would subvert th-e Catholicity of the, schools" ( B . C .  Catholic, 

August, 1980). 

The ~ h l i c  school boards. in British Columbia and the provin- 
1 

cia1 government have on occasions conflicted on relfgfms.atxf  secular 

issue:. As stated in chapter 2 ,  th-e Maillardville Incident (1951) 

resulted in the deliberate closure *f three Catholic schools- and the 



subsequent r e ' g i s t r a t l ~ n  of 806 students i n  .the ~ ~ ~ . ~ ~ u b l i c s c h o a l s ~ s ~ & , ~  . .' 
. ' as a tax protest  (Bokhpr,  1977). According to  Downey (1979)~ the then 

. ?  

premier W.A.C. BLon-i&- "saw in the Maillardville affai , r  somkthxing of a 
' 

0 ' C ,  
pol i t ica l  time +bomb-- a pcitent?al .for problems more serious than his 

government had y e t  ';aced in thpc ion-pub1 i c  school issue. So he . 
. . 

C Y  

determineb toL:diffuse= the issue, in 1957, by amending the Municipal ~ c t "  

(p. 20). Approximately 65% of the Independent schools b67 onging to  FISA 

are Catholic, a n d  thereby exqrt a powerful influence on a successful 
1 fl a' - 4 

i n t e re s t  group: as i s  evidenced :by- i t s  documented' contribuMon t o  the 

A 1977 Independent SchooT S u p p ~ r t  Act. One ponders the duality -of thF-=--=- 

/ present .s i tuat ion,  whereby, - the present premier Bennett may be forced t o -  , 
> > 

l i s t en  t o  the t icking of the same device, as his father  d i d ,  @ i f  

Stuart  e t  a l .  are  unsuccessful in Ottawa and' have to  comply with an order 

to  reinstate  Margaret Caldwell. Clearly an order of t h i s  kind, although 

conceTvably remote and perhaps pol i t ica l ly  unwise, would be viewed as a 
--- - - -- - -- - - - - - 

major challenge t o  denominationad1 school autonomy. 
,-<> * 

The -most famous problem between Church and State  relat ions 

, occurred over .criticism of Laurier 's  handling of the Manitoba ~ ~ h o ~ 1  - - 

Question. In th i s  instance,. Pope Leo XI11 sent* Monsignor Merry del Val 

- . t o  investigate the matter and as a r e su l t ,  the Pope issued an eqcyclical,  - 
r 'P * Affaii vos, 1897, which stated that  when pursuing just ice " t h e  rules of 

moderation; of meekneg, and of brotherly charity were not to  -be los t  . I 

sight  of" (as  c i ted in -Berger, p.75). In ' t he  event that Margaret:--,-- 
, . 

Caldwell was .ordered reinstated,  i t  would be interest ing -- --- t o  speculate on 

the present Pope's reaction i f  -Vatican- help was sought. Given the recent 
I 

Vatican annoukements, the school board and i t s  community might n o t  so 



e a s i l y  be rebuked, f o r  Pope John Paul I 1  r e i n f o r c e d  t h e  impor tance o f  t h e  

t eache r  i n  "Lay C a t h o l i c s  i n  Schools - Witnesses t o  F a i t h " .  Th i s  - 

document exp la ined :  
i 

1..  t h e  r o l e  o f  l a y  C a t h o l i c  educators  has become 

c r u c i a l  t o  t h e  church i n  r ecen t  yea rs  beca;;e o f  t h e  

d e c l i n e  i n  vocat ion; t o  t h e  r e l i g i o u s  l i f e  and asked 

t h a t  C a t h o l i c  educators  use t h e i r - l i f e  exper ience  t o  

gu ide  t h e i r  s tuden ts  

It i s  a rguab le  t h a t  
b 

because Cathol  i c  school s  i n  

(Vancouver Sun, Oct . , 1982).  

t h e  s i t u a t i o n  today i s  somewhat d i f f e r e n t  

B.C., u n l i k e  i n  1897 and 1951, a r e  i n  

possession o f '  p u b l i c  f und ing ,  and as such t h e r e  i s  more a c c o u n t a b i l i t y  on, 

t h e i r  p a r t .  The media focused a t t e n t i o n  on t h e  f a c t  t h a t  ' a  school ,  
* 

perce ive8  t o  be engaged i n  d i s c r i m i n a t o r y  p r a c t i c e s ,  was i n -  r ece ip t - - o f -  

such pub1 i c  fund ing .  The L i b e r a l  Pa r t y ,  t h e  B r i t i s h  Columbia Teachers'  

Federa t ion  and t h e  fo rmer  N.D.P. Educat ion M i n i s t e r  a l l  c a l l e d  f o r  an 

appeal t o  t h e  Board o f  I n q u i r y  r u l i n g  on t h e  Ca ldwe l l  case (B.C. 

Prov ince,  J u l  . , 1979). The Vancouver Sun's e d i t o r i a l  cap tu red  t h e  mood 
1 

o f  these  c r i t i c s :  

what has happened i s  t h a t  a  r e l i g i o u s  o r g a n i z a t i o n  

suppor ted by p u b l i c  money has been p e r m i t t e d  t o  B 

engage l e g a l l y  i n  an u n f a i r  l a h o u r  p r a c t i s e  t h a t  * 

_ would be i l l e g a l  i f  p r a c t i s e d  by a lmost  any o t h e r  

employer .... what i s  r e a l l y  o f f e n s i v e  about  t he  

d i s c r i m i n a t i o n  a g a i n s t  Mrs. Ca ldwe l l  i s  t h a t  i t  was 

p e r p e t r a t e d  by an o r g a n i z a t i o n  t h a t  i s  now r e c e i v i n g  



a large p u b l k  subsidy under the Independent School 
0 

Support Act, which'was forced through the leg is la ture  

... with almost indecent haste .... The government has 
a 

simply got to  get r id  of t h i s  iniquitous double 

standard - not by cutting off aid to  the Catholic 

suggested, b u t  by making the aid 

acceptance of the employ- 

ment and human r ights  laws tha t  apply to  everyone 

else  (1979) .  

The reason why pub1 i c  funding f o r  independent schools did not become a 

burning issue in the Caldwell case i s  probably two-fold: f i r s t l y ,  the 

Social Credit government's commitment to  the Independent School Support 

Act; and secondly, the limited scope of the legis lat ion to  permit - 

infringement upon independent school autonomy. The Social Credit 

government was receptive to  the lobbying of FISA during the preparation 
- 

of Bill 33 and i s  aware of the potential pol i t ical  Support of FISA 
2'. 

parents. The 1 egi s l a t ion ,  successfully passed by th i s  government placed 

few demands on independent school s. Wi 1 son and Lazerson (1982) interpret  

the Independent School Support Act as " less  .stringentu than i t s  

equivalent in other Western provinces, such as A1 berta: 

Although e l ig ib le  schools must have been in operation 

fo r  a t  l eas t  f ive  years,  teachers do  not need 

provincial teaching ce r t i f i ca t e s ,  and there are  

v i r tua l ly  no admissions or curriculum res t r i c t ions ,  

except for  vague requirements t h a t  schools not 

promote racial  or ethnic supe r i0 r i . t~  , re1 igious 

intolerance or  persecution, or "social change through 

violent action" ( p . 1 6 ) .  



Unless there i s  subs tant ia l  amendment to  the  Independent School 

Support Act, i t  i s  unlikely tha t  a  provincial government 'could infringe 

upon independent school autonomy by making financial  support conditional 

on compliance with other leg is la t ion ,  such as human r ights  s ta tu tes .  

Furthermore, such a  "condition" could be perceived as an intrusion into 

the a f f a i r s  of these schools, a  threat  t o  t h e i r  presently-enjoyed 

autonomy and displacement of the Church by the State .  

C Imp1 ications f o r l ~ n d e ~ e n d e n t  Schools in General - 
I 

2 

Independent schools in B . C . ,  both denominational .and non-  

denominational, await the outcome of the Caldwell case to  see i f  there i s  

t o  be an intrusion into t h e i r  autonoq.  I t  i s  only through such disputes 

tha t  t he i r  "independence" i s  called into question. If Margaret Caldwell , 
---. 

should receive a  dec is io i  in her favo&, independent schools would - 

- 

effect ively be directed as to  whom they should hire or re-hire.  
/ t 

To date,  the majority of independent schools have attempted to  

work within government guidelines, providing acceptable curr icula ,  and 

also .endeavouring to  ensure tha t  teachers a re  both professionally and 

philosophically competent to  teach within the private school system. 

Other than t h i s ,  the independent schools have continued to experience the 
"h 

autonomy they enjoyed before funding was made available. Yet h o w  
% 

"independent" should independent schools be? The outcome of the Caldwell 

case will provide a  ruling which d ic ta tes  whether schools can hire on 

religious grounds and l a t e r  refuse f u r t  due to  perceived 

contravention of church law./ As the i s  an integral 



part  of independent school philosophy, the outcome i s  crucial t o  

independent schools in general. If  the government was t o  attempt to  

r e s t r i c t  independent school autonomy, i t  would have to  face the 

inevitable pol i tica.1 consequences. For example, an order to  re ins ta te  

Margaret Caldwell, as necessitated by the interpretation of the Code by 

the Supreme Court of Canada, could provoke extreme reaction. As the 

Maillardville Incident demonstrates, independent schools are not loath to  

use t h e i r  most potent pol i t ical  weapon of completely closing down the i r  

schools. A repeat of t h i s  action would release thousands of students 

onto a logis t ica l ly  unprepared public school system. A government may 

we1 1 conrider t h ' e  economics of a s i tuat ion whereby independent schools 

have major autonomy, a t  a cost  t o  the taxpayer of a maximum of 30%, as 

opposed .to greater infringement on the i r  autonomy with the expense of 

100% operating costs! A1 ternatively , an opportunist government may 
- - 

welcome the independent school students into i t ;  public system, as a 

means t o  counteract declining enrollment and teacher unemployment. 

I t  i s  said tha t  with money. come? control and some independent 

schools may we1 1 f ea r ,  as Richard Wagner (197%) suggests, that  government 
.. 

aid to  schools may be "a Trojan horse". Extensive control over 

independent schools, in an endeavour t o  r e s t r i c t  t he i r  autonomy may, 

however, require financial commitment above that  which a government i s  

prepared t o  bear. Also, some perceive the infri'ngement -- upon independent 

school autonomy as 'an incremental process. Nil son and Lazerson note a 

trend away from autonomy f o r  independent schools i n  certain Atlantic - 

provinces and an erosion of the i r  "power" as provincial government 

e f fo r t s  to  "improve educational services ... seriously challenged the 



denominational 

' 1 

basis of schooling" (p.13). Hence the desire t o  make 

a 
pub1 i c  funding avai 1 able to  independent school s ,  conditional on the i r  

adherence t o  human r ights  leg is la t ion ,  may appear t o  be the beginning of 

a process t o  gradually erode the autonomy of such schools. In addition, 

denominational schools i n  par t icular  may * perceive such conditions as a 

c lass ic  'case of !State before Church". 
4 

Rarely, will  government involve ' i t s e l f  in the a f f a i r s  of 

independent schools. Human r ights  statutes.contain exemption categories 

fo r  private ins t i tu t ions  and most independent schools could be so 

categorized. In addition to  using reinstatement, o r  financial support, 

as methods of obtaining independent school adherence to  human rights 
I 

s t a tu t e s ,  an al ternat ive might be the use of Agreements. 
5 

Rather than an independent school being directed they can or 

cannot hire  as a resu l t  of judicial  proceedings, a mutual contract might 

be ut i l ized so tha t  i t s  employment practices can r e f l ec t  the s t a t e ' s  

social goals, as specif ied ( in  human rights leg is la t ion ,  without jeo-v 

pardising the school 's  philosophy. As such, cr i t ic ism could not be 

levelled a t  independent schools being beyond or above the law of the 
, 

land, i f  such law i s  not only considerect- " jus t"  b u t  recognized within 

the i r  contractual arrangements. 

Regardless of whether the school f ina l ly  wins or loses the 
D 

Cal dwell dispute ,--&here are  serious pol icy imp1 ications fo r  independent 
- - 

schools in general which extend beyond contractual arrangements, these 
- - 

being: w h o  should one hire;  how should employees be selected; what 

c r i t e r i a  shoud be used in employee evaluation; and on what basis should 

a decision be made to  deny fur ther  employment? I t  i s  not prudent to  
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q u e s t i o n  t h e  v a l i c b i t y  o f  r e l i g i o u s  b e l i e f s ,  and c e r t a i n l y ,  t h e  a c t i o n s  o f  

denominat iona l  schod ls  can be per formed o u t  o f  t h e  h i g h e s t  o f  C h r i s t i a n  

mot ives.  The po l i cymakers  themselves, w i t h i n  denomina t iona l  and non- 

denominat iona l  schoo ls ,  neve r t he less ,  may f e e l  t h e  need t o  reassess t h e i r  . 
employment p o l i c y  i n  l i g h t  o f  p r o v i n c i a l  law. I n  an endeavour t o  develop 

employment p o l i c i e s  which a r e  i n  l i n e  w i t h  p r o v i n c i a l  s t a t u t e s ,  an . . 
independent school  may need t o  change t h e  focus  o r  d i r e c t i o n  o f  p h i l o s o -  

p h i c a l  goa ls .  R e a l i s t i c a l l y ,  t h e r e  may be i n s u f f i c i e n t  C a t h o l i c ,  Jewish 

o r  Mormons who a r e  b o t h  p r o f e s s i o n a l l y  q u a l i f i e d  teachers  and who f a i t h -  

f u l l y  adhere t o  r e l i g i o u s  teach ings .  W i l l  a  Jewish o r  Mormon t eache r  who 

i s  n o t  a  s t r i c t  adheren t  o f  t h e  f a i t h ,  s e r i o u s l y  weaken a  s c h o o l ' s  
// 

c r e d i b i l i t y ?  The schoo ls  may have t o - c o n s i d e r  a l t e r n a t i v e  methods of 

compensatbg . f o r  t h e  i n f a l l  i , b i l  i t y  o f  l a y  educators .  I n  t h e  l a s t  

a n a l y s i s ,  i t  may be w i s e r  t o  emphasize t o l e r a n c e  r a t h e r . t h a n  adherence t o  
\ 

a p a r t i c u l a r  r e1  i g i o u s  r u l e .  \ ; 
I 

The Ca ldwe l l  case demonstrates very,c.&ly tha't one needs t o  
, 

t 

understand t h e  o r g a n i z a t i o n a l  s t r u c r u r e  , and hi 1 osophy o f  Yndependent 

," schools ,  e s p e c i a l l y  i n  l i g h t  o f  t h e  e v e r - i n c r e a s i n g  suppor t  f o r  non- 

pub1 i c educa t ion .  Independent schoo ls  have a  t w i n  o b l  i g a t i o n :  t o  'pursue 

i n d i v i d u a l  ph i l osophy  and y e t  opera te  w i t h i n  t h e  l e t t e r  o f  t h e  s e c u l a r  

law. Only by  t r anscend ing '  t h e  w o r l d  o f  a1 t e r r l a t i v e  and independent 

schoo ls  i s  one aware o f  t h e  d i f f i c u l t y  o f  a c h i e v i n g  t h i s  dua l  o b l i g a t i o n .  

To da te  t h i s  area has n o t  been h e a v i l y  researched. Dan ie l  Duke (1979) 

makes a  s p e c i a l  p l e a  f o r  more resea rch  on a l t e r n a t i v e  s d r m l s ,  and t h e  

same p r i n c i p l e  ho lds  . t rue f o r  t h e  range o f  schools  i n c o r p o r a t e d  under t h e  

independent school  r u b r i i .  F u r t h e r ,  research  W o  t h i s  a r i a  would 



p r o v i d e  da ta  which m i g h t  . o t he rw i se  be l o s t .  Lazerson (1977) no tes  t h a t  

b " t o o  l i t t l e  i s  known about  t h e  i n t e r n a l  dynamics" o f  C a t h o l i c  school  

systems (p.314).  Some o f  these  i n s t i t u t i o n s  may be c a u t i o u s  about  * 

a1 l o w i  ng resea rche rs  t o  i n v e s t i g a t e *  areas o f  empl oyment p o l  i c y  and 

p r a c t i c e s ,  y e t  w i t h o u t  such research  one may f a i l  t o  a p p r e c i a t e  t h e i r  4'. 
p h i l o s o p h i c a l  o b j e c t i v e s ,  as we1 1 as miss t h e  o p p o r t u n i t y  t o  l e a r n  -f,rom 

. .  
d i v e r s e  forms o f  educa t ion .  I P 

'F 

D I m p l i c a t i o n s  f o r  Teachers i n  Independent Schools - 

F i n a l l y ,  one shou ld  cons ide r  t h e  imp1 i c d t i o n s  o f  t h e  Caldwel! 

case n o t  j u s t  f o r  independent schools ,  b u t  f o r  t h e  i n d i v i d u a l  teachers  

- who f u n c t i o n  w i t h i n  them. For  Margaret  Caldwel 1  persona l  l y ,  a  d e c i s i o n  

i n  h e r  f avou r  would  p o s s i b l y  mean an award o f  f i n a n c i a l  damages, b o t h  t h e  - 

f i n a n c i a l  compensation which she sought o r i g i n a l l y  when h e r  case came 

b e f o r e  t h e  Board o f  I n q u i r y  i n  1979, and p o s s i b i y  t hose  wh ich  have 

accumulated ove r  t h e  l a s t  f i v e  yea rs ,  as a  measure o f  t h e  damage done t o  

h e r  ca reer .  .Her counsel  m i g h t  a l s o  ask t h a t  t h e  o r i g i n a l  o r d e r  o f  

r e i ns ta temen t ,  be uphe ld .  

I f  Margare t  Ca ldwe l l  Should l o s e  h e r  case, t h e r e  w i l l  be 

r a m i f i c a t i o n s  n o t  j u s t  f o r  h e r s e l f  b u t  f o r  a l l  those  i n d i v i d u a l s  who 

choose t o  -work i n  t h e  non-#ub l i c  sec t i on ,  f o r  t h e i r  personal  r i g h t s  may . 
be r e l e g a t e d  v i s - a - v i s  those  o f  t h e  i n s t i t u t i o n .  S o c i e t y  may be 

s a t u r a t e d  w i t h  t h e  s u b j e c t  o f  human r i g h t s ,  b u t  some o f  these  hard-won 

r i g h t s  may be fo rgone  by independent  school  teachers  once t h e y  e n t e r  t h e  

school  gates.  The p r o v i n c i a l  human r i g h t s  commission may- n o t  be a b l e  t o  
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. . I 
a s s i s t  such teachers  r e a l i z e  t h e  r i g h t s  wh ich  t h e i r  p u b l i c  school  

I 

c o u n t e r p a r t s  t a k e r f o r  granted.  The i m p l i c a t i o n s  a r e  n o t '  j u s t  c o n f i n e d  

' w i t h i n  t h e  gates o f  t h e *  independent  school  ; as ev idenced i n  chap te r  6, ' 
0 

t hey  have w i d e r  s o c i e t a l  impact.  The r e s o l u t i o n  o f  , c o n f l i c t  i n  t h i s  

i n s t a n c e  may i n  & f a c t  determine t h a t  when teachers  dec ide  t o  work i n  an 

independen& school ,  t h e y  must ab ide  b y  t h e  r u l e s  o f  t h e  i n s t i t u t i o n ,  as 

, t hey  would be o b l i g a t e d  t o  do as members o f  a  p r i v a t e  c l ub .  As c o n f l i c t  

i n  s o c i e t y  i s  i n e ~ i t ' a b 1 . e ~  t o  ;qme e x t e n t ,  " t h e "  ques t  f o r  t h e  most 

reasonab le  ba lance" ,  may i n  f a c t  b e n e f i t  t h e  independent  school  r a t h e r  
- - 4 

t han  t h e  i n d i v i d u a l  t eache r  (Borovoy , 1973, p. 106) .  

D i s c r i m i n a t i o n  can be regarded as t h e  

c r i t e r i a  on wh ich  t o  base' a  d e c i s i o n .  Independent 
, 

t h a t  be,haviour, r e g a r d i n g  p h i  1  osoph ica l  m a t t e r s ,  

performance and t h e r e f o r e ,  such r e q u i r e d  behav iour  

use o f  i r r e l e v a n t  

schoo ls  may cons ide r  

i s  r e l e v a n t  t o  j o b  

i s  n o t  a  q u e s t i o n  o f  

unnecessary d i s c r i m i n a t i o n .  The ma jo r  concern a t  t h i s  j u n c t u r e ,  i s  t h a t  
, 0 every  t i m e  an independent scho 1 uses such c r i t e r i a  on wh ich  t o  base a - 

d e c i s i o n ,  and i s  cons idered  t o  have ac ted  l e g a l l y ,  precedents  become 

e s t a b l i s h e d  norms and f o rm  a s e t  p a t t e r n  o f  f u t u r e  e x p e c t a t i o n s  i n  

be seen as d i r e c t  

behav iour .  The Ca ldwe l l  d i s p u t e  i s  a  p r e c e d e n t - s e t t i n q  case, which w i l l  

i n d i c a t o r  as t o  what i s ,  and i s  ' n o t ,  accep tab le  
3 

behav iour  on t h e  p a r t  

c r u c i a l  because cases 

independent  schoo ls .  

autonomy be a l lowed;  

a t t e m p t i n g  t o  r e g u l a t e  

o f  t h e  teacher ,  as w e l l  as o f  t h e  school .  ' It i s  

o f  t h i s  n a t u r e  dec ide  t h e  e x t e n t  o f  autonomy f o r  

It r a i s e s  t h e  ques t ions :  t o  what e x t e n t  shou ld  
- 

and h o f f ~ f a r  can an independent  school  go i n  
t 

t eache rs '  behav iour  i n  t h e i r  p r i v a t e  l i v e s ?  



Blatant and persistent disregard of independent school ideals ,  

i c  denigration, could be seen as. unacceptable. kaviour by 
1. 
\ 

, - 

b'/ " 

'Y 
independent school teachem. Personal behaviour may be r e g a r d e w y  

.;"t 

students as being indicative'of teacher a t t i t ude  to  school philosophy. 

I t  i s  not unreasonable tha t  independent schools 'should expect,teachers t o  - 
exemplify, to  the best of the i r  a b i l i t y ,  the ideals of the inst i tut ion.  

The d i f f icu l ty  a r i se s  in defining the boundary between what can be 
8 

real i s t i c a l  ly expected of teachers, in today's society., and tha t  which 

serves to  impinge too gregtly upopthe i r  private l ives .  
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Appendix B 

S e c t i o n  8 o f  t h e  Human R igh t s  
Code . o f  B ' r i t i s h  Columbia 



Section 8 of the Human Rights Code of Brit ish CoTuTiiE!iTa 

Discrimination in respect of employment 

8. (1) Every person has the right of equality of opportunity 
based on bona f ide  qual i f icat ions in respect of his occupation or 
employment, or  in respect of an intended occupation, employment, 
advancement or promotion; and, without limiting the generality of the 
foregoing, 

( a )  no employer shall  refuse to employ, or to  continue to  
employ, or to  advance or promote that  person, or 

' discriminate against that  person in respect of employment 
or a  condition of employment; and 

( b )  no employment agency shall refuse to  . r e f e r  him for  
empl oymen t , 

unless reasonable cause ex is t s  fo r  the refusal or  discrimination. 
( 2 )  For the purposes of subsection ( I ) ,  

( a )  the race,  re1-igion , ~ c o l o u r ,  age, mari t a l  s t a tus ,  ancestry, 
place of origin or pol i t ical  belief of any person or c lass  
of persons shal l  not consti tute reasonable cause; 

( b )  a  provision respecting Canadian cit izenship in an Act 
- constitutes reasonable cause; 

( c )  the sex of a  person shall  n o t  const i tute  reasonable cause,, 
unless i t  re la tes  to  the maintenance of public decency; *& -  

( d )  a  conviction fo r  a  criminal or summary conviction charge 
shall not const i tute  reasonable cause unless the charge 
re la tes  to the occupation or employment, o r e  to  the 
intended occupation, employment, advancement or - promotion - 

of a  person. 
(3 )  Nothing in t h i s  section relat ing to  age prohibits the operation 

of any term of a  bona f ide retirement, superannuatioh or pension plan, or  
the terms or conditions of a  bona f ide  group or employee insurance plan, 
or  of a  bona f ide  scheme based on seniority.  
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S e c t i o n  93 o f  t h e  B r i t i s h  No r t h  America Ac t  (1867) 

93. I n  and" f o r  each p rov i nce ,  t h e  l e g i s l a t u r e  may e x c l u s i v e l y  make 
laws i n  r e l a t i o n  t o  educa t ion ,  s u b j e c t  and acco rd i ng  t o  t h e  f o l l o w i n g  
p r o v i s i o n s : -  

(1) No th i ng  ' i n  any such law s h a l l  p r e j ~ d i c i a i ' l ~  a f f e c t  any r i g h t  o r  
p r i v i l e g e  w i t h  r e s p e c t  t o  denominat iona l  schoo ls  which any 
c l a s s  o f  persons have b~ - l a w . j n - t h e  p r o v i n c e  a t  t h e  un ion;  

( 2 )  A l l  t h e  powers, p r i v i l e g e s ;  and d u t i e s  a t  t h e  u n i o n  by law 
c o n f e r r e d  and imposed. i n  Upper Canada on t h e  separa te  schoo ls  
and school  t r u s t e e s  o f  t h e  Queen's Roman C a t h o l i c  s u b j e c t s  
s h a l l  be and t h e  same a r e  hereby extended t o  t h e  d i s s e n t i e n t  
schools  o f  t h e  Queen 's  P r o t e s t a n t  and Roman C a t h o l i c  s u b j e c t s  
i n  Quebec; 

( 3 )  Where i n  any p r o v i n c e  a  system o f  separa te  o r  d i s s e n t i e n t  
schools  e x i s t s  by  law a t -  t h e  un ion,  o r  i s  t h e r e a f t e r  
e s t a b l i s h e d  by t h e  l e g i s l a t u r e  o f  t h e  p r o v i n c e ,  an app s h a l l  .i" 

h 

be t o  t h e  Governor-General i n  Counc i l  f r om  any Ac t  d e c i s i o n  
o f  any p r o v i n c i a l  a u t h o r i t y  a f f e c t i n g  any r i g h t  o r  p  i v i l e g e  o f  
t he  P r o t e s t a n t  o r  Roman C a t h o l i c  m i n o r i t y  o f  t e  Queen 's  
s u b j e c t s  i n  r e l a t i o n  t b  educa t ion ;  - 

( 4 )  I n  case any su'ch- p r o v i n c i a l  l a w  as from t i m e  t o  t i m e  seems t o  
t h e  Governor-General i n  Counc i l  r e q u i s i t e  f o r  t h e  due execu t i on  
o f  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  i s  n o t  made, o r  i n  case any  
d e c i s i o n  o f  t h e  Governor-General i n  Counc i l  on any bppea l  u-nder 
t h j s  s e c t i o n  i s  n o t  d u l y  executed by  t h e  p rope r  p rov i l nc i a l  
a u t h o r i t y  i n  t h a t  b e h a l f ,  then  and i n  every  such case, and as 
f a r  o n l y  as t h e  c i rcumstances o f  each case r e q u i r e ,  t h e  

. pa r l i amen t  of Canada may make remedia l  laws f o r  t h e  due 
execu t i on  of t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  and of any d e c i s i o n  
o f  t h e  Governor-General i n  Canada under t h i s  s e c t i o n .  



LIST OF REFERENCES 

< 

Barman, J. A. Growing Up B r i t i s h  i n  B r i t i s h  Columbia: B O ~ S  i n  
P r i v a t e  School ,  1910-1950. Doc to ra l  t h e s i s  subm i t t ed  f o r  
p u b l i c a t i o n ,  U n i v e r s i t y  o f  B r i t i s h  Columbia, 1982. 

Berger ,  T. R. F r a g i l e  Freedoms: Human R i g h t s  and D i ssen t  i n  
Canada. Toron to :  C la rke ,  I r w i n  and.Co. L td . :  1982. 

B lack ,  W. From I n t e n t  t o  E f f e c t :  New Standards i n  Human R i g h t s i  
Canadian Human R igh t s  Repor te r ,  February,  1980. (Ava i  1 a b l e  f rom 
2604 - 8 t h  S t r e e t  East ,  Saskatoon, Saskatchewan, S7H OV7.) 

B lack,  W.  The Human R i g h t s  Code o f  B r i t i s h  Columbia. The Advocate, 
1978, V O ~  . 36, p.203-209. 

Board o f  I n q u i r y ,  Reasons f o r  Dec i s i on  i n  B l a t t  vs.  C a t h o l i c  
C h i l d r e n ' s  A i d  S o c i e t y  o f  Metropol  i t a n  Toron to  (1979) .  O n t a r i o  
Human R i g h t s  Commission. 

Board o f  I n q u i r y ,  Reasons f o r  Dec i s i on  i n  Gore vs.  Ottawa Separate 
School Board (1971).  O n t a r i o  Human R igh t s  Commission. 

Board o f  I n q u i r y ,  Reasons f o r  Dec i s i on  i n  Margare t  Ca ldwe l l  vs. 
Ftr. I a n  Char les  S t u a r t ,  P r i n c i p q l ,  St.Thomas Aquinas H igh  School and 
t h e  C a t h o l i c  P u b l i c  Schools  o f  Vancouver Archdiocese,  J u l y  6, 1979. 
( A v a i l a b l e  f r o m  O f f i c i a h  Cour t  Repor ters ,  Box 34, Courthouse-, - 

800 Hornby S t r e e t ,  Vancouver, B.C. V8Z 2C5). 

Board o f  I n q u i r y ,  The S t a t e d  Case i n  Margaret  Ca ldwe l l  vs. M r .  I a n  
Char les S t u a r t ,  P r i n c i p a l ,  S t  .Thomas Aqainas H i g h  School and t h e  
Catho l  i c  Pub1 i c  Schools o f  Vancouver Archdiocese,  September 26, 
1979. ( A v a i l a b l e  f r om  O f f i c i a l  .Cou r t  Repor te rs ,  Box 34, 
Courthouse, 800 ~ o r n b y  S t r e e t ,  Vancouver, B. C. V8Z 2C5). 

Borovoy, A. A. The Powers o f  t h e  P o l i c e  and t h e  Freedoms o f  t h e  
c i t i z e n :  I n  R.St.J. Macdonald and J. P. Humphrey (Eds.) ,  The 
P r a c t i c e  o f  Freedom. Toron to :  Bu t t e rwo r ths  & Co. (Canada) ~tc 
1979. 

Boucher, M. The H i  s t o r y  o f  B r i t i s h  Columbia ' s  Independent School 
S t rugg le .  B.C. Catho l  i c ,  September 18, 1977. 

- 
Bren t ,  A. S. The R i g h t  t o  R e l i g i o u s  Educat ion and t h e  C o n s t i t u t i o n a l  
S ta tus  o f  Denominat iona l  Schools., Saskatchewan Law Review, 1974176, 
V O ~  . 40, p. 239-267. 

The B.C. C a t h o l i c ,  August 18-24, 1980, Vol .  L, No. 32. 



13. B r i t i s h  Columbia Humano R i g h t s  Commission, 1980 Annual Report :  Human 
R igh t s  f o r  Everyone. V i c t o r i a ,  B.C.: Human R i g h t s  Branch, M i n i s t r y  
o f  Labour, 1980. 

f 
Q 

14. '  B r i t i s h  Columbia Human R i g h t s  Commission, Recommendations. f o r  
Changes $0 t h e  Human R i g h t s  Code o f  B.C.. V i c t o r i a ,  B.C.: Human 

. R igh t s  Branch, M i n i s t r y  o f  Labour, June, 1981. 

- 15. Bruner ,  A. The Genesis o f  O n t a r i o ' s  Human R i g h t s  L e g i s l a t i o n .  
U n i v e r s i t y  of Toron to  F a c u l t y  Law Review, 1979, Vol .  37, p.236-253. 

16. Bucs is ,  M. J., The D ismissa l  P o l i c i e s  o f  t h e  Saskatchewan Separate 
School Boards. Saskatchewan Law Review, l 9 8 l / 8 2 ,  Vol . 46, p. 95-121. 

17. Ca ldwe l l ,  M., Personal  Communication, March 25, and.August 4, 1982. 

18. c&ey, J.  F., D.D., Archbishop o f  Vancouver, The C a t h o l i c  School -- 
I t s  Charac te r  and M iss i on ,  May 1, 1978. ( A v a i l a b l e  f r om  t h e  
Catho l  i c  C h a r i t i e s  B u i l d i n g ,  150 Robson S t r e e t ,  Vancouver, B.C. 

19. Ca r t e r ,  G. E:, D.D. Ph.D., B ishop o f  London, ~ h i l o s o p h ~  - Toward a 
Ph i l osophy  f o r  C a t h o l i c  Schools .  ( A v a i l a b l e  f r om  t h e  C a t h o l i c  
C h a r i t i e s  B u i l d i n g ,  150 Robson S t r e e t ,  Vancouver, B.C. V6B 2A7. ) 

h 
20, C a t o i r ,  J.  T. Catho l  i c s  and Broken Mar r iage .  Manuscr ip t  pub1 i shed  

by  Ave Mar ia  Press, No t re  Dame, I nd i ana ,  46556, 1979. 

21. C a t h o l i c  P u b l i c  Schools o f  Vancouver Archdiocese, The C o n s t i t u t i o n .  - 

(P rov ince  o f  B.C. " S o c i e t i e s  A c t " ) .  Vancouver, B.C. : f i l e d  and 
i e g i s t e r e d  by R e g i s t r a r  o f  ~ o m ~ a n i e s ,  November 7, 1957. Board o f  
I n q u i r y ,  E x h i b i t  14. 

22. c l i n e ,  E, mand F i n l e y ,  M. J . ,  Wh i ther  t h e  lmp i  i e d  B i l l  o f  R igh t s?  
A. G. Canada and Dupond vs.  t h e  City o f  Mont rea l  (Case Comment) 
Saskatchewan Law Review, 1980/81, Vol .  45, p.137-143. I. 

Cour t  o f  Appeal ,  Appeal Book, Vols.. 1 and 2, i n  - M a ~ g a r e t  Ca ldwe l l  
vs. M r .  1an 'char  
and t h e  C a t h o l i c  
( ~ " a i l a b l e  f r o m  

es S t u a r t ,  P r i n c i p a l  , S t  .Thomas Aquihas H i  gh-School 
P u b l i c ,  Schools o f  Vancouver Archdiocese,  May, 1979. 
O f f i c i a l  Cour t  Repor te rs ,  Box 34, Courthouse, 800 

Hornby, S t r e e t ,  Vancouver, B. C.  V8Z 2C5. ) 

24. Cour t  o f  Appeal: a )  Factum o f  t h e  A p p e l l a n t  ( S t u a r t  e t  a1 . )  - -- 

b )  - ~ ~ ~ t u r n  o f  the,  Respondent, D i r e c t o r  o f  t h e  
!&man R i g h t s  Code o f  B.C. * - 

-.. c )  Factum o f  t h e  Respondent and Factum on Cross 
Appeal o f  t h e  Appel l a n t  (The At torney-Genera l  
f o r  B r i t i s h  Columbia) 



d )  Fsctum of  t h e  Respondent (Margaret  ~ a l d w e l l 7 ,  
rt of  Appeal R e g i s t r y ,  March, 1981. ( A v a i l a b l e  f r om  O f f i c i a l  

Cour t  Repor te rs ,  Box 34, Courthouse, 800 Hornby S t r e e t ,  Vancouver, 
B.C. V8Z 2C5.) 

Cour t  o f  Appeal, Reasons f o r  Judgement o f  t h e  Hon. C h i e f  J u s t i c e  
k m e t z ,  and t h e  Hon. J u s t i c e s  Carrot.hers, Hutcheon, MacDona'ld and 
Seaton. Cour t  o f  Appeal Reg i s t r y ,  February  12, 1982. (Ref .  No. 
CA00756). 

D e f i n i n g  R e l i g i o n ;  o f  God, The C o n s t i t u t i o n  and t h e  D.A.R., 
U n i v e r s i t y  o f  Chicago Law Review, 1964-65, Vol . 32, p.533-559. 

Downey, L. W. The Anatomy o f  a Po- l icy Dec i s i on ,  B.C.'s B i l l  33, - 
The Independent School Suppor t  Ac t .  A r e p o r t  prepared as p a r t  o f  
t h e  s tudy  o f  t h e  Consequences o f  Funding Independent Schools 
(COFIS) , U n i v e r s i t y  o f  B r i t i s h  Col umbia , September, 1979, x d  

unpub l i shed  manuscr ip t .  f 
Duke, D. L. I n v e s t i g a t i n g  Unan t i c i pa ted  Educa t iona l  Phenomena: A 
Spec ia l  P lea  f o r  More Research on A1 t e r n a t i v e  School s. In te rchange ,  
1978/79, Vol .  10, NO. 1, p.67-81. 

The Edmonton Jou rna l ,  Today Magazine, A p r i l  10, 1982. 

Fa i rwea ther .  R.G.L. The Canadian Human R i q h t s  Commission. I n  
R.St.J. ~ a c d o n a l d  and J.  P. Humphrey (Eds. f ,  The P r a c t i c e  o f  
Freedom. Toron to :  B u t t e r w o r t h  and Co. (Canada) L td . ,  1979. 

Fede ra t i on  o f  ~ n d e ~ e n d e n t '  school  Assoc ia t i ons  , (FISA), B.C. 
1,ndependent Schools,  1981-82. ( A v a i l a b l e  f r om  t h e  C a t h x  - - ' +  

C h a r i t i e s  B u i l d i n g ,  150 Robson S t r e e t ,  Vancouver, B.C. V6B 2A7. ) 

Fr iedenberg,  E. Z., Deference t o  A u t h o r i t y ,  The $ase o f  Canada. 
New York:  M. .E, Sharpe I nc . ,  1980.. ,,. c. 

Godfrey, S. J. Freedom o f  R e l i g i o n  and t h e  Canadian B i l l  o f  R i g h t s , '  
U n i v e r s i t y  o f  Toron to  F a c u l t y  Law Review, 1964, Vol .  22, p.60-75. 

Go ld ing ,  M. P., Towards a Theory o f  Human R igh t s .  The Mon is t ,  
Oct. ,  1968, Vol .  52, p.521-549. 

Gossage, C. A Q u e s t i o n  o f  P r i v i l e g e :  Canada's Independent Schools.  
Toronto:  Pe te r  M a r t i n  Assoc ia tes  L t d . ,  1977. - 

H i l l ,  D. G. The Role o f  a Human R igh t s  Commission: The O n t a r i o  
Exper ience. U n i v e r s i t y  of- Toron to  Law Jou rna l ,  1 9 9  k t .  19, 
p.390-401. 



and Educat ion i n  Canada and t h e  United 
C o n s t i t u t i o n a l  Law. Les C a h i e r s  de  

~ u m ~ h r e ~ ,  J .  Human R i g h t s  and A u t h o r i t y .  U n i v e r s i t y  of Toronto  Law 
J o u r n a l ,  1970, Vol. 20 ,  p.412-421. 

Humphrey, J .  P. The J u s t  Requirements of M o r a l i t y ,  P u b l i c  Order  and 
t h e  General  Wel fa re  i n  a Democratic S o c i e t y .  In R .S t . J .  Macdonald 
and J .  P .  Humphrey ( E d s . ) ,  The P r a c t i c e  o f  Freedom. Toronto:  
B u t t e r w o r t h s  & Co. (Canada) L t d . ,  1979. 

Hunter ,  I .  Human Righ t s  L e g i s l a t i o n  i n  Canada: I t s  O r i g i n ,  
Development and I n t e r p r e t a t i o n .  U n i v e r s i t y  o f  Western O n t a r i o  Law 
Review, 1976, Vol. 1 5 ,  p.11-28. , . 

Hunte r ,  I .  A .  The O r i g i n ,  Development and I n t e r p r e t a t i o n  o f  Human 
Righ t s  L e g i . s l a t i o n . ,  In R.St .J .  Macdonald and J .  

X k x L i c C &  - F r - e e a .  T c r m t  ~ 4 t t e r w o r # + &  -? 

1979, p.77'109. , 

Johnson,  F. H .  A H i s t o r y  o f  P u b l i c  Educat ion i n  B r i t  
Vancouver: The U n i v e r s i t y  o f  B r i t i s h  Columbia, 1964. I 
Kal len ,  E .  E t h n i c i t y  and Human Righ t s  i n  Canada. Tor  t o :  . Gage 
Pub1 i s h i n g  Ltd.  , 1982. 

d, 

Lazerson , M .  Unders tanding American Cathol i c  Educa t iona l  Hi s t o r y ,  
H i s t o r y  o f  Educat ion Q u a r t e r l y ,  F a l l  1977, Vol. 1 7 ,  p.297-317. 

- -  - 

Leavy, J .  The ~ t r u c t u m  t h e  Law o f ~ u r n a n  R i g h t s .  In R . s ~ . J .  
Macdonald and J .  P .  Humphrey ( E d s . ) ,  The P r a c t i c e  - o f  Freedom. 
Toronto:  B u t t e r w o r t h s  & Co. (Canada) L td . ,  1979. 

Lederman, W .  R .  The Canadian C o n s t i t u t i o n  and t h e  P r o t e c t i o n  o f  P 

Human Righ t s .  In R.St .J .  Macdonald and J .  P. -Humphrey ( E d s . ) ,  
The P r a c t i c e  o f  Freedom. Toronto:  B u t t e r w o r t h s  & Co. (Canada) 
L t d . ,  1979. 

Lloyd,  D .  The Idea of Law. Middlesex ( U K ) :  Penguin,  1964. 

Lupul ,  M. R .  Educat ion i n  Western Canada Before  1873. In J .  D. 
Wilson and R .  M .  Stamp ( E d s . )  Canadian Educa t ion :  A H i s t o r y .  
O n t a r i o :  P r e n t i c e - H a l l  o f  Canada L t d . ,  1970. 

- --- 

Macdonald, R.St .J .  and Humphrey, J .  P . ,  The P r a c t i c e  o f  Freedom. 
Toronto:  B u t t e r w o r t h s  & Co. (Canada) L t d . ,  1979. 

MacDemot, N .  . The C r e d i b i l i t y  Gap i n  Human R i g h t s .  Da lhous ie  Law 
J o u r n a l  , l976 /77 ,  Vol . 3 ,  p.262-274. 



.MacKay, A .  W .  Human R i g h t s  -in Canadian S o c i e t y :  M & & R ~ S R K  f o ~  
R a i s i n g  t h e  I s s u e s  and Prov id ing  Redress .  Da lhous ie  Law J o u r n a l ,  
1977/78,  Vol. 4 ,  p.739-779. 

MacLaurin, D .  E .  The H i s t o r y  o f  Educat ion i n  t h e  Crown Colon ies  o f  
Vancouver I s l a n d  and B r i t i s h  Columbia and i n  t h e  Prov ince  o f  B r i t i s h  
Columbia. Unpublished d o c t o r a l  d i s s e r t a t i o n ,  U n i v e r s i t y  o f  
-on, 1936, 

The Manitoba Human Righ t s  Code, S.M. 1974, c . 6 5  - Cap. H175. 

Manley-Casimir,  M. E .  The Legal Context .  In R .  G .  Townsend and 
S. B .  Lawton ( E d s . ) ,  What ' s  So Canadian About Canadian Educat ional  
A d m i h i s t r a t i o n ?  Toronto:  OISE, 1981, p.85-89. 

Marks, S. P .  Emerging Human Righ t s :  A New Genera t ion  f o r  t h e  
1 9 8 0 1 s ?  Rutgers  Law Review, 1980/81, '  Vol . 33  No. 2 ,  p. 435-452. 

-Marx. H.;Hcrman -R ight ram& E m e r g m c - ~ P o w e r s .  - -M. S k J .  PZacdunald  -- -- 
and J .  P .  Humphrey (Eds .  ) ,  The P r a c t i c e  o f  Freedom. Toronto:  
B u t t e r w o r t h s  & Co. (Canada) L t d . ,  1979. 

The P r o v i n c e ,  B . C . ,  J u l y  1 0 ,  1979; 

Revised S t a t u t e s  o f  B r i t i s h  Columbia, The Human R i g h t s  Code o f  
B r i t i s h  Columbia. 1973. C h a ~ t e r  119 and 1979:Cha~ter 186. 

R o b e r t s ,  J .  R. C a t h o l i c  ~ i v o ' r c e  and ' Remarr iage,  1979,. (An 
u n ~ u b l i s h e d  manuscr ip t  a v a i l a b l e  from Vancouver Community C o l l e q e ,  
~ a n ~ a r a  Campus, 100 wes t  4 9 t h ,  Vancouver, B .  C .  ) . - -- 

- - 
- - - 

The Sacred  Congregat ion f o r  C a t h o l i c  Educa t ion ,  The C a t h o l i c  School 
( V a t i c a n  Counci 1 I I document).  London, (UK) : Vat ican  Polyglot-  * - 
P r e s s ,  1977. a ;. 

The Sacred  Synod, D e c l a r a t i o n  on C h r i s t i a n  Educat ion.  Board o f  
I n q u i r y ,  E x h i b i t  10.  

S i s s o n s ,  C .  B .  Church and S t a t e  i n  Canadian Educat ion (An 
H i s t o r i c a l  S t u d y ) .  Toron to :  Ryerson P r e s s ,  1959. 

Smiley,  D:V., R i g h t s ,  Powers and Values i n  Canadian S o c i e t y .  I n 1  
R .S t . J .  Macdonald and J .  P .  Humphrey ( E d s . ) ,  The P r a c t i c e  o f  
Freedom. Toronto:  B u t t e r w o r t h s  & Co. (Canada) L t d . ,  1979. 

Smi th ,  J .  C .  .and Hogan, B .  Criminal Law ( 3 r d  e d . ) .  London, (UK): 
B u t t e r w o r t h s ,  1973. 

S t a t i s t i c s  Canada 1978,  The H i s t o r i c a l  Compendium o f  Educat ion 
, S t a t i s t i c s  from C o n f e d e r a t i o n  t o  1975. (Ref .  No. 81 /568) .  



S t r a y e r ,  B.  L .  B i n t e r  vs .  Regina P u b l i c  School Board and t h e  
C o n s t i t u t i o n a l  Right  t o  S e g r e g a t e .  Saskatchewan Bar Review, lT66, 
Vol. 3 1 ,  p.225-231. 

Supreme Court  o f  B r i t i s h  Columbia, Reasons f o r  Judgement o f  t h e  
Hon. Mr. J u s t i c e  Toy i n  Margaret  Caldwell  v s .  Mr. Ian  C h a r l e s  
S t u a r t ,  P r i n c i p a l ,  St.Thomas Aquinas High School and t h e  Cathol i c  
P u b l i c  Schools  of ~Vancouver  Archd iocese ,  August 8,  1980, r e f .  no. 
CC791204. ( A v a i l a b l e  from O f f i c i a l  Cour t  R e p o r t e r s ,  Box 34 ,  
Cour thouse ,*800  Hornby S t r e e t ,  Vancouver, B . C .  V8Z 2C5). 

Tarnopolsky,  W .  S. The Canadian B i l l  o f  R i g h t s  (2nd e d . )  Toronto  
The Macmillan Company o f  Canada L t d . ,  1978. 7 
Tarnopolsky,  W .  S. The Control  o f  Racia l  D i s c r i m i n a t i o n .  In 
R.St .J .  Macdonald and J .  P. Humphrey ( E d s . ) ,  The P r a c t i c e  o f  
Freedom. . T w o n t o :  B u t t e r w o r t h s  & Co. (Canada) L t d . ,  1979, 

%- -- 
F a r m q m k k y - W . S .  D i s f r i m + n a t i o n  a n d i h e - k + T o r o n t o :  ~ich~?f i  
De Boo., 1982. 

* .  . The Toronto  Globe and Mail 

) "Teachers  F igFt  Morals Clause  i n  ~ e w f o u n i l a n d  P a c t s " ,  Oct .  30 ,  
1976. 

( b )  "B.C. c o u r t  u p s e t s  f i r i n g  o f  B . C .  t e a c h e r  o v e r  m a r r i a g e " ,  
S e p t .  5 ,  1980. 

The Vancouver Sun, Oc tober  16 ,--1982; August 1 4 ,  1 9 7 9 ; - ~ u l ~  3 0 ,  - - -  1979. - 

Wagner, R. Government Aid t o  p r i v a t e  Schools :  I s  i t  a Tro jan  
Horse? W i c h i t a ,  Cen te r  f o r  Independent Educa t ion ,  1979. 

Wilson,  J .  D. and Lazerson,  M.  H i s t o r i c a l  and C o n s t i t u t i o n a l  
P e r s p e c t i v e s  on Family Choice i n  School ing :  The Canadian Case.  In 
M. E .  Manley-Casimir (Ed. ) Family Choice i n  School i n g .  Toronto:  
Lexington Bks. ,  1989. . 



BIBLIOGRAPHY: F u r t h e r  Reading 

/ 

1. Abel,  A. S. and Lask in ,  J. S. L a s k i n ' s  Canadian C o n s t i t u t i o n a l  Law 
( 4 t h  ed. ) .  Toronto:  The Carswe l l  Company L t d .  , 1975. 

Abramowitz, S. The C a t h o l i c  H igh  School -Today. Momentun, October  
1980, p.12-47. 

, 

Arons, S. I s  Educa t iona l  Choice a C i v i l  L i b e r t y ?  The C i v i l  
L i b e r t i e s  Review, Feb/March, 1977, Vol .  3. 

Borovay, A. A. C i v i l  L i b e r t i e s  i n  t h e  Imminent H e r e a f t e r .  Canadian 
Bar  Review, 1973, Vol .  51, p.93-106. 

C a t o i r ,  J.  T. The Church and Second Mar r iage .  Commonweal, I T A p r i l  
1967, p. 113-117. 

, d 
Henkin, L. C o n s t i t u t i o n a l  R igh t s  and Ifurnan R igh t s .  Harvard C i v i l  
R igh t s  - C i v i l  L i b e r t i e s  Law Review, Summer 1978, Vo l .  13, No. 3, 
p.593-632. 

H e r t e l ,  J .  R . ,  Croghan, L. M., C a t o i r ,  J. T., Dupre, C &  L,  
Mar r iage ,  D i vo r ce  and Canon Law. America, February  17, .1968, 
p.216-230. 

Hochste in ,  S i s t e r  L. A., Roman C a t h o l i c  Separate and P u b l i c  Schools - 
i n  A1 b e r t a .  A1 b e r t a  Jou rna l  o f  Educa t iona l  Research, June 1955,. 
Vol .  1, No. 2, p.19-29. 

I n f o r m a t i o n  Canada. A Centurv  o f  _ Educat ion i n  B. C . :  S t a t i s t i c a l  
Perspec t i ves ,  187111971. ottaawa: M i n i s t r y  o f  I n d u s t r v .  Trade and 
Commerce, 1971 .- 

Kaufman, P.  S. An Inmora l  Moral  i ty? ,  Commonweal , September 12, 
1980, Vol .  12, p.493-497. Q 

K e l l e r ,  S. J.  The L a i t y ,  D i vo r ce  and Remarriage. Commonweal, 
November 1975, p.521-524. - ---- 

Magsino, R .  . R i g h t s  i~ Edue&+m, r t  The Sttrcty o f  EbttczPh-r- 
Canada, 1982 ( N i n t h  Yearbook). Vancouver, B.C.: Canadian Soc ie t y  
f o r  t h e  S tudy  o f  Educa t ion  ( U n i v e r s i t y  o f  B r i t i s h  Columbia),  1982. 



9 

13. Manitoba Human R igh t s  Commission, Annual, Report ,  1981. Winnipeg: 
Manitoba Human R igh t s  Commi-ssion, 1981. ( A v a i l a b l e  f r om  200-323 
Por tage Avenue, Winnipeg, Manitoba R3B 2C1. - 

14. McCarthy, M. A. Church and S ta te :  Separa t ion  o r  Accommodation? 
Harvard Educa t iona l  Review,'August 1981, Vol .  51, No. 3, p.373-394. 

I 

a 15. O n t a r i o  Human R i g h t s  Commissisn: Annual Repor t  1981-82. Toronto:  
O n t a r i o  Human R i g h t s  Commission, 1982. ( A v a i l a b l e  f roma S u i t e  
FI-1 - 59A, Macdonald B lock ,  Toronto,  o n t a r i d ,  M7A 1H2). 

16. Ormsby, M. A. B r i t i s h  Columbia: A H i s t o r y  Vangouver, B. C . :  The 
- MacMi l lan  Company o f  Canada L td . ,  1958. 

17. Na t i ona l  Catho l  i c  Repor te r :  

( a )  December 29, 1978, Mark W i n i a r s k i ,  D ivo rce ,  Remarriage Woes Vex 
U.S. Church; 

( b )  May 25, 1978, Bruce Vawter, What The New Testament S%ys About 
~ i v o r c e ;  and 

( c )  .October 24, 1975, A l b e r t  ,de Z u t t e r ,  Canon Lawyers Push J u s t i c e  

I a t  Core o f  Church S t r u c t u r e ,  

18. Orsy, L. F a i t h ,  Sacrament, L o n t r a c t  and C h r i s t i a n  . M a r r i a g e :  
D ispu ted  Ques t i ons .  Theo log i ca l  S tud ies ,  September, 1982, Vol .  43, 
NO. 3, p.379-399. 

- -- -- - - 

19. Presthus,  R. E v o l u t i o n  and Canadian ~ o l i t i c a l  C u l t u r e :  The 
- 

Pol i t i c s  o f  Accommodation. I n  R. P res ton  (Ed. ) , Perspec t i ves  on 
Rev01 u t i o n  and E v o l u t i o n .  Durham: Duke U n i v e r s i t y  Press,  1979. 

20. P u b l i c a t i o n s  Canada, The Cha r te r  o f  R igh t s  and ~ r e e d o k :  A Guide 
f o r  Canadians. Ottawa: M i n i s t e r  o f  'Supply and Serv ices  Canada, 
1982, Ref.  No. Cat. No. CP 45-24/1!%2-1. ( A v a i l a b l e  f r om  P.O. Box 
1986, S t a t i o n  B y  Ottawa, KIP 6G6). 

21. Schmeizer, D. A. C i v i l  L i b e r t i e s  i n  Canada. Ox fo rd  U n i v e r s i t y  
Press,  1964. 

< 22. Tarnopol  sky, W. L e g i s l a t i v e  J u r i s d i c t i o n  Wi th  Respect t o  A n t i -  
D i s c r i m i n a t i o n  (H-uman R i g h t s )  L e g i s l a t i o n  i n  Canada. Ottawa Law -- -- 

Review, 1980, Vol .  12, p,l-45. 




