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This thesis tocuses on the case - of Margaret Ca]dweT] ~whose
ro X :

contra§t was not renewed by the- Catho]1c schoo] "it which she nas'

2 s

ﬁ-
v

teach1ng because she marr1ed a d1vorced Method1st in 2 c1v11 ceremony
The decision-got to renew her contract has 1mmerse¢ the schoo] 1nvo1ved
its contro111ng school . board and the/\Human Rights Branch of British
Columbig in a series of Jud1c1a1 d1sputes that have yet to reach a f1na1

. Conf11ct1ng Judgements at the prov1nc1a1 Tevel have favoured
part1es, and the casé -now faces adJud1cat1on by the Supreme Court of

Canada. The thes1s contends that th1s Codrt S Judgementhh11 favour the -

- . . .5‘ . B —;'fig
schogl. S . : 55
. Tt -2 =

The 1nvest1gatton in this thesis used six methods of 1nqu1ry

(a) a Tfterature review exam1n1ng the h1stor1ca1 fe]at1onsh1p betyeen

?
¢

‘Church and State, 1ndependent schoo] growth and the deve]opment of_fﬁ

-

human r1ghts legislation in Canada;

(b) a content analysis of the legal transcripts and exhibits used in the
hearings; _
o _ o ‘

(c) a review of other disputes with similar concerns and re1evant Case

LaW; \ ( / T . . "w 7
(d) in-depth focused'intervfe /2)¢?U7/the main peop1e,1nvo1ved in the’
L v )

case; . "

Niid

f
¥y «
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// : Human R1ghts Comm1ss1ons, and *

?(f) re1ated secondary mater1a] ref1ect1ng Canad1an life and- t1mes

-4

/! 1nformat1on obtaﬁned from eminent professors ‘of 1ar* and- Canadwan' S

4 L

The Case generates a number ofEkey questions: to what extent
. / - o . L
are denomjnattona1 'schools afforded const1tut1ona1 sanctity; does this

case demonstrate a further examp1e of the tradition in Canadjan human

rights jurisprudence  whereby collective +ights are favoured over
: . , . o~

)1nd1v1dua1 right;;'and is liberal human rights Tegislation destined to be
T frequently frustrated by judicta] conservatism, or does the 1981 Charter

“ of Rights and Freedoms hera]d & new era in which individual rights will

s
f1nd greater protection? -

The Supreme Court's Judgement will have implications for bd%h

sides \ If the Court upho1ds Margaret Ca1dwe11 S r1ghts, the dec1s1on

will d1rect1y affect the hiring po11c1es and practices of denom1nat1ona1

.

schoo]s by restr1ct1ng the1r autonomy Shou]d the dec1i1on fayour the .

school, th1s wou]d be regarded as a setback by human rights advocates,

and - 1nd1cate a poss1b1e need for 1eg1s1at1ve amendment .Lnev1tab1y, as

I

in all adversarial 11t1gat1on, one s1de,w111 emerge d1ssatisfied. afi
. . . oL . . K .
E . -
- - # 2
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o
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" whereby the rights of afdenOminationa1 school are perceived

development? ’ .

% Chdpter 1: Intrqéﬂctﬁon e
. - - ) {/f
Statement of the Profylem $.f\\‘ : N .
N ) - . M .
L3 bas

P

* ! Historically, there has existed a conflict between the State

&

“and the individual and, in essence the ‘Mapgég%f§0a1dwe11 case is. a

"fV§FT§{idh on this 'fheme,‘ in that a disgyi% has evolved between. Qhe

teacher and-an established adtho}ity. It highlights. a complex situation

to be at odds
with those of an individual  teacher as ‘specified 1in human rights
legislation. The case hasaﬁgen adjudicated in three provincial hearings
which have produced contradictory decisions.

The decision as to whose rights are to be upheld, those of the

teacher or her employer's is presently unclear. The case, nevertheless,

generates a number of questions Ihétﬂqu@,,@ddrﬁssedu;in‘,ﬁhi§,,th€§i§g,,,,, :

—

name]yf to what extent are dénominational.schoo]s affofded constitu-

tional -sanctity; does this dispute demonstrate a further example in

Canadian' human rights jurisprudence whereby. collective rights are

favoured over individual rights; and is liberal human rights legislation.

destined to be frequently frustrated, as in the past, by judipia]

conservatism, or will the Constitution Act of 1981, with its entrenched

Charter of Rights and Freedoms, herald 2 new era in Canadian human rights

s
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.Background . A oL TR

The dec1s1on not to renew Margaret Ca]ddTTﬂ S contract 1mmersed
St. Thomas Aqu1nas H1gh Schoo] 'the Catholic PubTic Schoo]s of Vancouver
Archd1ocese, arid ‘the Himan R1ghts Bran§h of Br1t1sh Co1umb1a, in a ser1e§
‘of Jud1c1a1 d1sputes‘that have yet to- reach a sat1sfactory conc]us1on |
Margaret Ca]dwe11 commenced emp]oyment at St. Thomas Aqu1nash =
Schdo1 1n North Vancouver,\?n 1973,.as “a teacher of Commerc1a1 subJects 11
and was cons1dered competent‘1n that position. In December;,}977,she
narried a'davcrced Methodist, - in avc1h11 ceremony, and in coneequence
ihroke°two‘importaht;Church ru]es, namely that a_Cathb]ﬁcwshouid,het»marryw
a dtvbrced person-and that if a Catholic marries a ngn-Catho11c, tt should
take place in a Catholic church. lAs a result, the $chool decided not to

renew her annual contract when it expired in 1978. The school's position

was that Margaret Caldwell! .S action had v1o1a%ed the Church's teach1ngs -

\

“and as such.she had set herself apart from the Catho11c commun1ty

Azter receiving notification from the schoo] that she wou]d‘net
be re-employed, Margaret Ca]dwe]] approached the Human Rights Branch of
British Columbia a]]egihg dascrimination. In the ensuing court actions
both Margaret Caldwell and the school have received\successfut rulings
from the provincial legal system. ‘The case now comes before the Supreme
Court of Canada for definitive interpretatﬁon of sections of. the B.C.
Human Rights Code that have %ausedvconfuéion in the dispute. Imp11cit'1n
the Court'; interpretation will be ah 1ndicatfon as to whether Margaret

Caldwell's allegation of discrimination is justified, and in consequence,

whose rights are to be upheld.



Key Terms and Definitions . , L -

(a) Independent Schools

It is, at the outset, useful to set forth a definition of the

term “1nqependent\$choo1h usedhrepeated]y-ihhthis thesis. Gossage (1977)

Sstates:

*

the kind of schools most people think of as -
‘ ilprjva‘te schools" are more properly known. as
" "independent schools" .... [they] ... are privately

v

;upported, ' non-prof{t institutions  that offer

N univers?fy preparatory courses and often elementary
education as well .... The fate of the school rests |
-essen{ia11y with.its Board* of Governors, trustees or
directors, a body whose duty it is to set financial
and educational policy ... (p.1-3). . '

In the broadest sense, private schools embrace any educational"
institution which opefates outside'tﬁe pub]ic'fchoo1 system. ‘In ‘that
category fa115 parochial or dénpmjna;ional schools, pre-schools and
exclusive schools which enrol a select elite. The term "separaté school”
is used in some parts of Canada to describe aénominationa1 .schools,
normally Roman Catholic, which are part of the hub]ic school system. -
According .to - Downey (1979),’ in his ‘study of th; déve1obment of B?@;
independent”schools, "private” has been used "to imply profit-making" and
"rdenominational’ ... to 1mpfyr religious separatism" (p.11). He

o

concludes that the term "independent school" is- used today to describe

»



- private -schools which are both denominational and non-denominational.
(Figurg izxﬁrovides 'q3?fu11er explanation of this  point.) Downey's
definition is pertinent to this thesis and will be“adhe}éa“fﬁ‘thrOUghoutT”T/”

%

(b) Human Rights - _ 14

Human rights is a modern variation of what used to-be referred
to in Cénada as "civil 11bertie;". Since the Second World "War, the
concept “has increasingly beenreferred to as "hyman rights" and also

£

"fundamental freedoms". 1Th1§iﬁeve]opment has beedfaffected by the United

‘Nations Charte; and the Universal Declaration of Human Rights, to which
Canada 1is a sfgnatory.' ‘Although the terms "human rights" and "civil
liberties" are often interchangeable, it is intended throughout this

-

‘thesis to use the term "human rights".

Organization of the Thesis

- - - -— L

This study consists of seven ﬁﬁapfefs. This chapter serves as
the introduction by describihg briefly: bthe background and statemgnt‘of
the prqb]em; the key térms and thé methods of investigation. Chapter 2
provides ‘an historic&1_perspect1Ve that t;ace§ Church/State relations,
-the deve]i;;ggﬁ§> of 1ndepéndent schdes {n Canada generally, and in
British Co]umbia, spe 1f1éa11y. Further, fhe chapter examines the  *-
deve]opment of human rights legislation. The focus of Chapter 2 is the
origins of the legal arguments used in the Ca]dwé]] case.: Chaptef 3

provides a context in which to examine. the 1ssue,/prof111ng Margaret



Figure 1 Schdo1 Classification in Canada

- Canadian schools can be categorized as f011dws:
Public ' Private
Dendéminational 1 2 L
o

Non-Denominational 2 3 S 4

o 0
Cell 1: public-denominational =~ or  "separate .schoels", were

"established in Canadian provinces, other than B.C.

Cell 3: public, non-denominational schools - the only kind
- recognized = in  British  Columbia . before the 1977
~ Independent School Support Act. '

- Cell 2 & 4: . Private schools, either denominational or non-denomina-
tional. Today referred to as independent schools.
. N ‘
Note: . From The Anatomy of a Po}%cy”’UEE?;fon B.C.'s -Bill 33--. The

Independent School Support Act by L. W. Downey, 1979, p.11. _.

Lo
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Caldwell and the events that cu1m1nated in her loss of further emp]oyment
in St;Thoma%_Aqu1nas School. In add1t1on, the chapter out11nes the nature
of a Catholic school and its d1st1nct requ1rements of_facu]ty members.
Chapter 4 examines the three judicial hearings\handed_down'thus far;‘and

gives particular emphasis to the legal coricerns of the dispute. Chapter 5

ana]yzes the po1nts at 1ssue emanat1ng from the judicial dé]iberat?ons

w1th reference to‘ related cases. Chapter 6 addresses the hypothests;
stated 1n1t1a11y in this work and d1scusseéﬁtheewidereissues generated by
the dispute Chapter 7 conc]udes ‘the thesis with a discussion of the
potential 1mp11cat1ons, of the SupreMe Court of Canada's dec1s1on,'for

all concerned part1es.
Method

‘This thesis used six methods of 1nquiry:

(a) a literature review examining the historica] re1atiensh1p between

Church and State, the growth of 1ndependent schools 1in Canada, and

.

ron

the ‘development of Canadian human r1ght 1eg1s1at1on;

(b) a content _ana]ysié ot the Tlegal transcripts* used in three

E

hearings;-

(c) a review of other disputes with similar concerns and relevant Case

Law; %= F
SRR 1 .
(d) in-depth focused interviews with the major personalities involved in

the case;™ . . \ B o (

* These included: the "Reasons for Judgement" of the Board of
Inquiry; the Supreme court of British Columbia and the Appeal Court
of British Columbia; the Appeal Book (2 vols) of the Court of Appeal
containing evidence given during the Board of Inquiry; and the
Factum of all parties in the dispute. - .
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(e) - 1nfor@atfon obtained from eminent professoi>f of Lau and Canadian

\

5

-human "right commissions; and

(f) -related secondary material,* reflecting Canadian life and iimes“

. * . . - e N 3
- . - 3N .
: 5 . .
= - » v b . = * -
— = e

b ’ ‘;‘ S
. - ) o .
Discussion , L Lo 2

R Y

The Ca]dwe]] case has re1evance S1nce 1t a]]ows us to examﬂne

——

1mportant issues in non-pub11c education, The 1nvest1gat16n 400ks at. thevf

-

nature of a denom1natTona1 schoo], and 1ts perce1ved autonomy under con-

4

—
st1tut1ona] arrangements.‘ A]though a denom1natjona1 schoo1~15»c¢ntra1vto

e

od .

the conflict, the 1mp]icattons emerging from this case havé relevance for

-,

-

A x.
~all 1ndependent schools because app11cat1on of the B.C. Humah Rights Code
may have the effect of 11m1t1ng the autonomy of such schoo]s\\efoec1a 1y

in the: area of hiring po11c1e§. If the teacher S r1ghts are upheld,

denominational schools specifica11y and independent schools in generaF?'

would indirectTy Bejthforméd as to who they may or may,not émp]oy. This

<«
-

possible infringement on hiring po1ict;j would dramatically affect their
present}y—enjoyed autonomy. Additionally, a decision in the teacher's
favour may necessitate a'reassessment of emp]oymist po1icy, and alter a

history of non-involvement by the government in this area.

The dispute facilitates an understanding of the fo]b of “teachers

who serve in the non-public sector andthe distinct obligations and

requirements that set them apart from their counterparts in the public

school, system. Wh11st the prov1nc1a1 Jud1c1ary has exper1enced d1ff1—3

culty adjudicating equ1tab1y for both partiess in the majority of the

decisions there has been an apparent reduction of the teacher's

b3
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rights vis-a-vis those of the school. Concuhrent]y, the Ca]dweTi'EaSe"
V»bccurs at a timetwhen there is greater awareness and expectat1on of

1nd1v1dua1 r1ghts, which in some 1nstances may on]y be atta1nab1e as a;

~result of 11t1gat1on

F1na11y, the Caldwell case has broader s1gn1f1cance in- that 1t

111um1nates the re]at1onsh1p betw\en\\ind1v1dua1 and group norms 1n

soc1ety ) The Charter of R1ghts and Fregdoms may well encourage

11t1gat1on by 1nd1v1dua]s wh1ch may cha]]enge ex1st1ng notions of group
'r1ghts As such the new 1eg1s]at1on w111 1mpact not on]y on educat1ona1i
policy" mak1ng, or organ1zat1ons character1zed by re11g1on, but on other
sectors 1in the community, such as women and the handicapped. The dispute,
canries within ft the seeds of a radical shift in established practices
in Canadian society, if the final Jjudgement is. in Ca]dwe]]'e favour.” Fhe -

1mp11cations of\dthat decision are wide-ranging and will dramatically

" alter the pattenn of institutional arrangements which have e§i§ted since

/genfederatidnd -

It is not intended to assume the role of advocateifoh either
party in the case, but~the thesis hypothesizes that when adjudicated by
the Supreme Court of Canada, the decision will be in favour of the:
schooT. Thiéhthesis rests on: N
(a) the constdtutiondq' sanctity thaditiona]]y afforded denominational

schools; | .
(b) the tendency in Canadian human rights jurisprudence to tavour

collective over 1nd1v1dua1 rights; and S

-

(cy the traditional judicial conservat1sm, in Canada, wh1ch frequently

has frustrated liberal human rights legislation. ?& ”h

&
A

@



v

-9 .
REFERENCES * I

Downew, L.rw. The ‘Anatomy of a Policy Decision, B.C.'s Bill 33 -
The Indepepdent Schools Support Act. A report prepared as part of -

the study of the Consequences of Funding Independent Schools

(COFIS). University of British Columbia, September, 1979, unpub-

lished manuscript.

"Gossage, C. A Question of Privilege: Caﬁada's Independent Schools.

Toronto; Peter Martin Associates Ltd., 1977. - °

LY

]



-

_0103_ ) \

8 . I '
» )

Chapter 2: Historical Perspective R

_— | . ;7 . 5 -

The h1stor1ca1‘ or1g1ns o? the Margaret Ca1dwe11 case are
rooted in the deve1opment of 1ndependent schoo1s in Canada, generally,
and in Br1t1sh Co]umb1a spec1f1ca11y, and in.the deVe1opment of Canad1an

human rights ]eg1s1at1onr' Throughout the Caldwel] case .two -themes

réoccur, -%he;;tradttional rights of denominational sChoo1s and the

emp]oyment riéhts of ‘an individual teacher | That both 7parties have

w

| va]uj;rTths is not in quest1on, the prob]em 1Tes 1n determ1n1ng the

: extent of those r1ghts It 1s 1mportant to- comprehend the or1g1ns of

: these 1ssues that form the.basis of 1ega1 arguments and wh1ch regder the

case difficult to adjud1cate. - 04

Independent School Development in Canada - o

" almost 150 years.

-

Independent schoo1s are rooted 1n Canad1an h1story and were

established in a11 the prov1nces Dur1ng the 19th century, a pattern

was de]ineated-that‘fac11jtated a constitutional guarantee ofostate aid
for denominationa] schools. “This has _meant that in a number of
. provinces, such *hools have co- ex1sted w1th government support for

& +
=

Fundamental to the creation of a system of free and-
universal education was the notion, then common,
that education-and ré]igion were ‘inseparable, and
that the state -had a respons1b11ity to foster,

\
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Car

"

minorities in the matter. of education, believing that, .

religious,

.- 11 -

‘ _ : ) » 'p o
wherever possible, a harmonious relationship between
the two (Wilsorn and Lazerson, 1982, p.2).

The pndvinces attempted to accommodate the needs

‘edueationﬁ -(Ibid, p;3). Re1igton ~and ‘education

of the
"schools should

be . responsive to parenta1 deMands in ‘matters relating to moral and -

were

trad1t1ona1 partners 3n the Canad1an system and school -initiators were.

' often c]ergymen

even cruc1a1""“Know1edge if not founded on re11g1on is a pos1t1ve #.“:

-‘,,,._

Re11g1on 1n educat1on has been cited as necessany and

ev11“, was the belief of ‘John_ Strachan, Ang11can B1shop of Toronto 1840

V(Ib1dé p;?).

not make legal and financial provision for denominational parties, was

unacceptable to them:

£

.. the tensions they engendeved, with nonang11can
Prqtestants and Catho]icsfygﬁteng for their 1eg1t1—
mate rights in Upper Canada and Ang]o—Protestants
seeking security against French Cathotic domination
in Lower Canada, impelled the state  to avoid
establishing a nondenominational  common school
system  and moved it 1nstead',to assume ledal
protectton, and suppont for denomindtiona]]y based

 schooling (Ibid, p.?\ .

Catholics and Anglicans were assogiated -with potentia1

‘f,po1ttjea1 power and a non-denominational common sehool system, which did
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1]

Constitutional Arrangements

' The
L prov:s1ons of, the 1867 British North Amer1ca Act (BNA)1

eddcationa] framework 1in Canada waé estab11shed by N

-

" Section 93 of

the Act states that each province 1s g1ven exc]us1ve power to pass laws

re]at1ng to educat1on, b t:' : ot ’ '
T TR ) ‘. L3 A ; " e vJ ' M
A S - -
_ \_ - L v g ‘ ) | : ~ ‘ : T . »\x} o )
. (1) Noth1ng in” any " such Law {enacted by a-

section 93(1) of‘the‘BNA Act ensured that it was to be a local matter, —————
and each province developed its own system.

not -prevalent

11ifprov1nc1aL 1eg1s1ature1 shall preJud1c1a11y

There .was ro uniformity in education in Canada, for

affect any R1ght or Pr1v11ege w1th respect to

.,Denom1nat1ona1 Schoo]s ~which any C]ass' of

Persons hafew_;y Law in the prov1nce ‘at theA

Un1on,#~ 3

LB

A1l of the Powers, Privileges, and” Duties of |

the Gnion by Lah Conferred and imposed in Upper |.

Canada on the Separate Schoo]s and Sch001
Trustees-of the Queen s Romah Catho11c subJects

sha11ﬁbe and the same are hereby extended to

the = Dissentient Schod{s of the Queen's

. Protestant and - Roman Catholic Subjects’ in

Quebec (emphasis added, see Appendix C for full

-itext dq'sect1on 93)..

i)

"~ Idéas of uhiformity werev

since "the new nation was too diverse religiously,.
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linguistically, and reg1ona1]y for th}sssto be Qract1ca1"' (w11sohl& -
Laierson,'p,S). Each prov1nce reta1ned 1ts own trad1t1ons and va1ues, '
which served to re1nforce the beTief: that “there were at least two. ways, -
if not more, t0z'be' Canadian" (Ibid). Const1tut1ona1 ‘arrangements

'attempted 'tom accommodate these diverse needs As‘ a resu]t

—~ - -

c / :
section 93(1) of the BNA Act had 1mp11cat10ns which- were. profound’and

]

' controvers1a1 “for 1ts effect was to g1ve a]] 1ega11y estab11shed , ;'1‘:;;

-~

ex1st1ng denom1nat1ona1 scth1s at the t1me of Confederat1on perpetuan"

'r1ghts to pub11c funds" (Ib]d, p. 6) RState respon51b111ty Mto. supporte iﬂ§51

‘:;H'dendm1nat1ona1 schoo]s fnf'some form .has rema1ned intact- Sall .most;ve .
vaprov1nces (Ib1d p.3). | | o

Past d1sputes demonstrate the recogn1t1on of constitdtiona]}

sanctity" for such schoo]s theManitoba School Quest1on 1890) and the‘

cRoman Catho11c Separate Schoo] Trustees for T1ny vs. the King (1927)

rFor examp]e Trustees of the Roman Catholic Separate Schoo1S"of the” C1ty" Sy

“E—‘”a-;

. of Ottawa’ ?s\ﬁyacke11 (1917) held “that the protect1onwg1ven separate

schoo]s by the Act conferred a r1ght or pr1v11ege 'determ1ned accord1ng
to re11g1ous ‘ beTfef'" (Hydon, 1980, p.464). This = issue, of |
.constitutional- sanctity for denominational” schoo1s is centra1 o the
fa]dWe]] case, and was wused as a Tlegal argument by Stuart et-al.
(Chapters 4 and 5 address this issue in further deta11)

| Mostuof-the Provinces and the Terr1tor1es tended to deve1op
~their "own part1cu1ar educational systems, while ma1nta1n1ng const1tu—
b‘t1ona1 provisions. " to fac111tate fund1ng of 1ndependent schools. In
Ontario, Saskatchewan, Alberta, the Northwest Territories and the Yukon, a

» i ‘ R ! . e
separate school systems were founded; in Quebec and Marnitoba {up to

. "'n‘«;'

. .
k) f . s

’
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. 1890) 1t,was'a¢dua1,cdnfeSEiona1_systemgrin Nova Scotia, New Brunswick, - .

F;'Prgnce Edward  Island and Manitoba (sincé the laté 1960's) 1"m"<d)‘rma‘1f__fT
arrangement§VWere'made for denom1natjona1'schools; and 1in Newfodnd1and a
" " "true" dendfinational system was estahlished (w11son’8 Lazerson, p.6-7).

P ) . ' Kd

The‘ evo1Ution of fundﬁng independent schoo]s depended on 'particu1ar;f
potitical al gnments within each prov1nce (Ibid, p.7-8). It is éhe\\\k

'19th century pattern oﬁwgpucat1ena1 fund1ng provisions that‘has had a -
. N '
powerfu] 1mpact on present day practices and po]1c1es in pedagogy

H1stor1ca11y, a gattern has evo]ved in Canada, whereby Churchw~

and State ‘have not - been "hgst11e and 1ncompat1b1e forces that must be .

RN =

kept'at a d1stance " but work1ng partnersi(Ib1d p 3). It wou]d be

wrong ib assume, however, that Canad1an ChurchﬁState relations have

a]wastbeenlharmonious. Sissons'(1959) notes that tensions existed im

Manitoba in 19124“and Ontario in 1917, whﬂst Brent (1‘976) outh’nes

: d1sputes in Br1t1sh Columbia- spec1f1ca1}ywjregardrng taxation- protests~>w*t -

by Catho11cs, and resistance by Doukhobors to h!v1ng their children
educated 1n(the pub]ic system. What has occurred is that each province’

" has ach1eved its own sett]ement frequent]y via the 1eg1s1ature aHence,
wh11st there h§ve been strong]y contended d1sputes over educat1on and,
re11g1on, recohi%]at1on “has been affected in Canada, unlike for examp]e?

the United States. In the event that Margaret Ca1dwe11 shou]d f1na11y |

succeed in her claim of discrimination, problems may be - generated

between the Catholic Church and the prov1nc1a1 government espec1a11y 1f L

an order of reinstatement were to be handed down. o ‘

To date, the 19th century practice of state funding for

denominational schools still exists. The 20th century has-witnessed the

s

v - 4 B
.
tf e

M
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parallel evolution of both public and non-public schOo]rsystems; British
Columbia, however, differs significantly from all bther provinces 1in
that its independent schools did not receive state aid until 1977.

Independent School Development in British Columbia

British Columbia is uniquely situated among the Canadian pro-
‘vinces in that its legislature did not make provision for financial aid
for independent schools dnti] 1977. This is attributable to the early

history of the bevincez. The Hudson's Bay Company was involy , init-"

ially, in the operation of schools in the Pacific North st.  Most

historians concurithat 1849,saw the first schools estab1ished in New
Caledonia (later British Co1umb%a) by the Company whose chartef required
that "it bring civilization to the inhabitants of its territory" (Downey; .
1979, p.6). The Company provided ”gnants—in-éid" to,encounageiAng11canr
and Catholic missionaries to, enter the area- ahd establish. schools
(Johnson,- 1964, p.16). Lupul (1970) states that social class had an
_effect on Vancduver Island where "it was quite prominenf” (p.250). What
tﬁen deve1oped>was a situation 1in Whichlkhe Church of England's chaplain,
the Reverend Robert J. Staines (1820-1853) and his wife, taught the
children of the vCompany's "gentle-man officers", whilst fhe Roman
:Catho1{t Oblate missionary, Father Honore~ T. Lempffit, 1niE£ucted the
Company's children of the "labouring ang kpdbrer classes" (Ibid;
p.250-251). An- officer of the Company; James‘Doug1as, was appointed

Governor of the Vancouver Island Colony in 1851 and under him an educa-

tional policy was developed by';ghe Anglican Reverend (Clidge, who
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succeeded the Reverend Staines This policy 1mp11ed’ that ™a o
denom1nat1on based system of educat1on, s1m11ar to those -in other parts

of Canada, was about to -take firm ho]d 1n~,Br1t1sh Columbia®
'] S

(Downey, p.7). . ’ 3

This was not to be the case, however, asathe Prov1nce had a

. new influx of 1mm1grants, many w1th strong opinions regard1ng education.

d:

It was the d1scovery of gold on the Br1t1sh Co]umb1a‘ma1n1and in 1858,

and the re]at1ve dem1se of the Ca11forn1a gold rush, wh1ch brought 25,000

bpeop1e, mostly Amer1can, into ghe colony. This phenomenon was pivotal

¢

for British Columbia, as 1t egfered a _new era requiring a new approach -

te educational policy. The predominant idea was not, according to

-

Sissons, a sentiment averse to religion, but averse to "particular con-

/any denomination in the schools" (p.376). Barman (1982)

¢

notes further changesycaused by the gold rush in British Columbia. The
Hudson's Bay Company lost its governance ot Vancouver Island as well as
the .mainland, where a new colony of British Columbia was created on
August gﬁd? 1858. The impact of the gold rdsh on education was three-

fold: the expansion of Catholic education; the opportunity for the

Church of Eng]andk"to fd&ther the British concept of class-based educa-

tion" (p.13); and the deve1ophent of "the concept of common schooling"
(p.18). Johnson (1964) cites the establ¥shment of Roman Catholic schools
in 1858 by s1sters of St. Ann, Montrea], as well as the deve]opment of
schooling by other denom1nat1ons, such as the Methodists. Tab]e 1 shows
the -statistics of ear]y denominational schools in .the Vancouver IsTand R
colony and Table 2 demonstrates the growth in the public school sector R

in British Columbia. ' |
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Tab1e4k:

Note:
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Number of Scholars of the Vancouver Island Colony, 1864-65 . s«
Colonial (Public) Schools - .
Victoria (apbrox.)’ 56 boys

Craig Flower " 20 boys and girls

"Nanaimo " : 30 boys and girls
Cedar Plains neo 15 |
Cowichan " ‘ 12

Total 133
Denominational School;L
Victoria ' T £€J~**;a ;
Church of England Collegiate School 58 boys
Church of England-Ladies' College School 45 girls
Roman Catholic Boys' College ‘ 40 (probably)
Roman Catholic Ladies' College . ' 50 (probably)
Nanaimo
Church of England Girls' School _20 (approx.)

213

From The History of Education in the Crown Colonies of

Vancouver Island and British Columbia and in the Province of

British  Columbia by D. L. Maclaurin 1936, p.41-42.

(UnpubTished doctoral dissertation).

i
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Total Enrolment and Percentage of Average Daiﬁy Attendance. in

Public Elementary and Secondary Schools in British Columbia,

Se]ected Years, 1875—1975

|

British Columbia

2

Sch001 year beginning in :
jEnro1ment _ADA
7,000 7

1975 tirte e ~ 542.7 -

1974 o s.. | 541.6

1973 oo, e e ' 549.0

1972 coiiiiiinn S ... . 537.1

1971 vttt e - 524.3
L1970t ' 527.0
1969 i i e eeees . 513.2
1968 i ~ 490.9
L1967 vt e - 468.7

1966 v uveivereirien s, . 445.6

1965 vttt e, . 420.8 ..

1968 ittt e . 399.9 ..
1863 et . 378.4 .

1962 vttt 359.3 925

1961 tvtteieii e, | 341.2 - 91.7

1960 «ueeninenieienenenannn. . 321.3 92.4

1959\ttt  306.0 91.8

1958 i, 292.4 91.3

1955 &ttt e 241.5 90.6
L] | 173.4 88.9
L1985 L 130.6 87.7
7 119.6 86.3
1835 e 116.7 87.3 .
1930 L e 113.9 87.3
1925 e 101.7 83.9
11920 L. . | 86.0 79.8
L1915 v rtie i i 64.6 - 78.8
11910 ..., e, 44.9 72.4
1905 v, 28.5 69.5
T R | 23.6 64.8
11895 ..ot L1405 64.1
1890 i | 9.3 54.8
[ 1885 i 45 55.6
o | 2.6 53.8
1875 ...l Ceeeeeaaany L L7 58.8

From Statistics Canada, Historical Compendium of Education

Statistics from Confederation to 1975, ref. no. 81-568, p.33.

-
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1858 was the establishment of a Eraditionfwh réby denominational schools

did not receive financial aid fromkthe,state,- The dinitial policy of

supportfng such schools was shortlived as the province's po]itica11§'

active residents were interested in different educational policies from
‘other regions of Canada. Johnson contends that the new "permanent
residue of merchants and settlers ... [constituted] ... a more stable

element" that demanded a public education system (p.22). The press

S

played én,important bart ! \ctive campaign for such a system, and a
public rally in New Westminster in 1884 passed a resolution "favouring a
non-sectarian system, Supported byl public funds" (Downey, p.7).

Newspaper editons; Amdf de Cosmos of jthe British Colonist in Victoria

and John Robson of the British Colufibian in New Westminster, who both

. went on toc become premiers of the province, kept the issue constantly in
the public eye (Ibid). arman notes other active protagonists:

John Jessop, first superintendent of schools for the province; parents

who were unable to afford schvol fees; and those who clearly were

intolerant of religious-based schoo]ihg. Church group support then

extant was too weak to counter the prevai]ind o {nion. As a result of

the strong public opinion, the Free School Act (186

“enacted by the

Legislature of the Colony of VancouQer Island stated:

A1l schools established under the provisions of thig;;‘ <
Act shall be conducted strictly upon non-sectarian -
principles ... and books of a re]igious character, =
teaching denominational dogmas shall be strictly
excluded therefrom ... (as cited in Downey, p.8). .

#he major impact of 1mmigrat10ny1n$o€£Titish Go]umbié from .

N w
A Ny,
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Although the Act made provision for re]igiousrinstructfon by
any Church group, at* specified times and "in séparate é]assfooms", the
result of the legislation was that ofA"estab1ish1ng the precedent of
secular education in a paft‘ofjthe territory which was to become the
Prov%nce of British Columbia" (Ibid). . | |

The mood of the time is evidenced in the fo]]oWing statement

by the Governor of B.C. in 1867, Seyméur:

=The Government Eas not undertaken to prove}to the

- Jew that the Messiah has indeed érrived; to rob the -

Roman Catholic of his belief in the merciful inter- ‘
) cession of the Blessed Virgin; to give special
- support to the Church of England; to,mitigate the
acidity of the Calvinistic doctrines of some
Protestant beljevers, jo# to determine, authorita-

tively,. the number of the Sacraments ... (Lupul, .
1970, p.253). -

+

In 1866 the colonies-of British Columbia and Vancouver Island .

were joined together and in 1869 theiCdmﬁOn Schoo] Ordinance, passed by

the new Legislature, upheld the pdﬁiéy, that d%§aT1owe& a denomina-
tionally-based public education system. Johnson s%étes that the - 1869
At "was a final blow to any public recognition, prior toAConfederation, ,
of a\sectarian }choof system" (p;38). When in 1871 British Columbia
entered the Conféderation, no denominational schools suﬁportéd by the
stafe existed aﬁd the provision of Section 93(1) of the BNA Act did not
app1y. British Columbia became the first and only province in Canada

with "a constitutiona]]y-estab]ished; unitary, non-sectarian system of



A

education" (Downey, p.9). The first Public Schools Act  of 1872

reaffirmed- this tradition:. "though the highest morality was to pYeVai]
in education, no religious dogma or creed was to be taughf” (Ibid).

Barman describes the situation which emerged as one in whichs:

unregulated private schools seeking to maintain
class and religious separation continued to be
accepted as suitably co-existing with a state system
based on the common school (p.9).

Some independent schools, however, did not survive without
~financial funding and, towards the end of the nineteenth century, many
closed down, especially those of the Anglican Church. Only the Catholic

schools in British Columbia could maintain strength:

Catholic education ekﬁdﬁded steadily through the
devotiohs of the Oblates and Sisters of St. Ann to
service the 15 to 19 percent of the white population
of that faith ... Through the assistance of such
other orders as the Sisters of Charity of Halifax
and the ‘pristian Brothers of Ireland, they became
the basis of a provincial network of a private and
parochial education continuing strong into the
mid-20th century (Ibid, p.38-39)

In spite of the lack of state funding, independent schools
attracted support that ensured survival for some of them. Downey

explains the reason for this:
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The denominational schools ... found strength in the
view that religion should permeate all aspects of
educafion ... [and] the private, non-denominational
schools developed- as another kind of aiternative;
they found their support among clients who opposed
the concept of 'mass education' and favoured,
instead, ‘a kind of educational elitism (p.9-10). |

‘. ., D

Statistics indicate the growth of independent schools in

British Columbia: from two‘ in 1849 to 180 in 1978, repr;seniing;
Christian, Mennonite, Catholic, Seventh Day Adventist, and "fundamen-
talist" groups, in addition to non-denominational organizations (Ibid,
p.10). According to Boucher (1977) there were twehty-six Catholic
schools in British Columbia by 1880, ten of which were in the Néw
Westminster (Vancouver) diocese. Today there is a total of gixty—two
Catholic schools in the Vancouver area, as shown in the 1981-1982 liter-
at;re of,thé Federation,of Independent School Aésociatibns (FISA).
Discontentment with the provincial po]icy‘of non-fgnding inde-
pendent schools was to increase during thevfnitial hé]f of the 20th
century, and later be articulated by FISA. Boucher notes that the
1950's witnessed the extreme dissatisfaction shbwh by ‘the Catholic

community in the Maillardville Incident when three Catholic schools were

de]ibérate]y c1osed down, throwing. eight hundred students onto the
public school system, to protézﬁ property taxes in 1951. The 1960's saw
Qé%h arms of FISA, religious and/non—re1igious, working together "to
jEzhip away, incrementally, at the wall ‘of" resiétancé erected by the

government" (Downey, p.13). FISA was consistent in its lobbying to gain

-
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formal recognition and aid for independent schools. The work of this

interest group saw r%yard.in the -Independent Schools Suppor} Act (f977)

which gave aid to independent schools, and enabled British Co]umbia'tg
fall into line with. the other provinces. This Act retained the term

"independent" in its definition of non?pub11c‘schoo1s, despite the fac€§

that they are now in receipt of state fundihg,\at a maximun of 30% of}i

the state school's operating cd§ts. Other than stibu]ations regarding

curricula and teacher certification,.the Independent School Support Act
has done Tittle to’encrOac,‘Upon the autoﬁomy which 1ndependent,schoo]s 

in.British Columbia have enjoyed in the pasts— -

This historical perspective facilitates an understanding of -

"the development of 1hdependénf schools in Canada, and +in parficulzr, thé
survival of such schools in British Columbia, despité the Tlack of
government aid,muntj1bu1977. A _number of issues emanating from lthe
Caldwell: case havé their origin in the history of the province. In

particu]ar; independent schools  in British Columbia have followed

policies and practices in a manner quite different froq non-sectarian

state schools, and norma11y with Tittle or no\government 1nterferenée{
The question of 1ndepéndent schod81 autonomy is a key issue in the case,
as St.Thomas Aquinas, and other denominational schoo]é, are unwilling to
1osé,the freedom to administer school po]icy according to past practice
and religious consideratibn§, in orde[__tb satisfy fhé dictates “of '
provincial 1egis]ation. Herein Ties the*mqjor problem in the Caldwell
case, the conflict between the perceived rights of a denominational

school, whose origjn§ predate the BNA Act, and the perceived rights of~

an individual teacher, asfcontained in a .recent human rights statute.

5
{
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'It-is within the field of human. rights‘]egislatioh’that a -

further understanding of this conflict of inteﬁest is obtained., Human
) tights 1egis1atton, and the‘ princ5p1e§ co;tg#hed tﬁ it, form An
\whaortant background to the Ca1dwe11 ‘case, and are examined. in the
fo11ow1ng sect1on ‘ |

e~

-The Deve1opment‘of Human Rtghts~Legﬁs1atiqn in Canada

L4
e B .

The pr1nc1p1es of humaﬁ rights have long been recognized, |

' however, the 1eg1s1at1on enacted to’ protect tﬁem has not, until late, .

found expression in the statute books. ,Ideas of Just1ce‘endanatura1vv

rights were considered by 5th cehtury Greek™ phi]osophers;' Plato and

Aristotle. After the Renaissance, "the notion gradually gained currency-

that man possessed certain fundamerital rights in & state of nature, and

that wheri-civil society came into being 'he took over those rights into

4

his newly gained civil status and these still temained protected by

natural law" (L1oyd, 1964, p.83—84); FUndamenta1vdocumentS, such as:

Magna Carta (1215); the Petition of Right (1628); the Bill of Rights

(1688); and the Habeas Corpus Acts, established the. foundations of a- -

tradition that was furthered by the writings of Milton and Locke. The

North Americ&h colonies ihcorporated numerous  aspects of these statutes
into -Tegislation aimed at protecting ‘the fundamental freedoms of their

subjects. Canada is, along with other countries, a Signatory of the

“Universal Declaration of Human Rights (1948) which, according to.

Humphrey (1970), "has now become part of the customary law of nations

and is, therefore, now binding on all states, including Canedaﬂ;(p.44).
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Human Rights Terminology

,
liberties and freedoms

The terms "rights,

tion", are key élements in man rights 1ggislation ‘and require

clarification here.

(a) Rights, Liberties and.Freedoms

A definition of the term "human rights" -can be broad in scope,

Y

in order "to throw a mantle of respectability around whatever private

interest is-being espoused at the moment", or narrow, "focusing on what' - £

might more accurately be‘caT]ed antidiscrimination Tegislation” (Hunter, - -

1979, p.78)f"'Fairweather (1979), quoting from the Task Force on .

Canadian Unity, Coming to Terms: ‘The Words of the Debate, classifies” -

human rights as "rights, Tiberties and freedoms>.[wh1ch] defiaeﬁ the
‘relationships between an 1nd1v1dﬁa1 or group and the state and between
individuals and group themse]ves" (p.309). - Lo ’ ..

There is an 1mportant‘dist1nct10n to be made between "rights,
‘11bert1es.and freedé@sﬁi A "Tiberty" tends to be véry bfdad in nature;

and enables a person.to do anything which is ggi»specifica]]y prohibited

by law. The words "freedom“,and "1iberty" are often used interchange-

ably. The fundamental freedoms,l aé stated in the Canadiah Bill of
_Bigﬂ£§ (1960) include freedom of ré]igion and freedom of assembly.
Conver§e1y, a "right" is moreenarr0w1y defined, and is éomething granted-
to a person which requires positive actionién the part of the governmeAt

to ensure it. The word "rights" 1is' an umbrella which 1ncorp0?étes

) | . N
f/ ,
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political, legal and 'qga}{tarﬁan rights. .. The Tatter 'catégoﬁy, that

genératés most of the work of human nighéégbranche§, inc]udés the»right'

to equality of oppbrtunity in employmen

withoyt discrimination on the

basis of such characteristics as race, religion, sex or marital status.

~ Kallen (1982) states that "rights" can aﬁso‘be‘categorfzed as

individual or collective. 'In a,clatm of ﬁndividual rights, "claimants

seek recognition and prote&tion of their right to’equa1ity of societal .

opportunity (access to political, economic and social power) and their

right to equality as' persons before the law" (p.76). "In collective’

rights, she posité; "claimants seek recognitionfand'protéctioﬁ of their

collective rights to freely express and enjoy their distinctive

language, reiigﬁon, and culture, in communjty with_ their éthnié fellows" -

(fbiﬁl) It is the conf]ictrbétween these two archetypal rights which

“permeates the Margaret Caldwell case, rather than a conflict between the

individual and the state. In this instance, Margaret Caldwell claims to .

have equality of opportunity in employment, without being discriminated
against because of her religion or marital status. At the same timé,

Stuart et al. claim the right to freedom of religion, without inter-

" ference by a provincial government, as well as denominational school

_rights, provided by the BNA Act.
- T

¥ -

{b) Discrimination i

In its modern context, the term™discriminate" is something of

a misnomer and often leads to conf(Bion- over its true meaning.  To

»
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‘deEriminate was. classically regarded as . “characterﬁstfefof a cultivated

’

’1nte11ect and as- the ha11mark of c1v111zed societies”, today the word

ha's undérgone a metamorphos1s and has become “ep1thet1ca1, suffused with

\

derogatory 1nnuendo; (Hunter, 1976, p.28). Thé Oxford English Diction-

ary defines the word "discrimination" as ."the act of discriminating;‘the'

perceiving, noting or making of a distinction or difference between

. things; a distinction (mide with mind, or an action)". To'discriminate
L) i .

. ( - ‘- - - 3 . : ’ )
against 1is to -make an adverse ‘distinction with regard to; to
against ‘ _

distinguish unfavourably from others". Webster's New World Dictionary
categoriies the term "discriminationﬁ/ in three ways' | “neutral,
Taudatory, or adverse'™. It is the thﬁrd term which is the major concern”

of Canadian human rights legislation:

an action or po11cy shoWing partiality or prerdiéf
in treatment d1rected ga1ns members of certa1n

[y

1 —-- il

specified groups

In addition, the'human rightS‘branches, are not prdmart]y as éoncerned
‘w1th the mot1ve of d1scr1m1nat1on, but rather the 1mpact of-it: "And tf
the gjfegt of an act1on 1s discriminatory, that action could be contrary
to human rights 1eg1s1at1on,' even in the absence of d1scr1m1natory

1ntent" (Tarnopo1sky, 1979, p.299- 300)

The Quebec Chartér of Human Rights and Freedom is - un1que n

that it is the only prov1nc1a1 code that seeks to glye “a. clear;

definition to the word "discrimination": "Every person has a right to

full and equal recognition and exercise of his human rights and
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" colour, sex,,c4v11 status ... [etc] ... Discrimination ex1sts where SﬂSQ,

e
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.freedoms,‘without}diStinctjon, exclusion or preference‘basedvon'race,

a d1st1nct1on, exclusion, or preference has the effect of nuf]1fy1ng:&r;

impairing such a right" (Ib1d, p.300). . Hunter (1976):’1n h1s exannna-’ -

tion of the subject concludes:

o
Extracting a definition of discrimination fbr"the
purpose -of Canad1an human rights Tlegislation from B
[BOard of Inqu1ry] dec1s1ons, it would be this: '
discrimination means treating people differently
because of their race, colour, sex, etc. as a result
-of which the  complainant suffers adverse conse-
vquences, or a serious affront to dignity ... (p.17).

One final note on th1s term is that "d1scr1m1nat1on" IL__Se is

* not ob;ect1onab1e, but un3ust1f1ab1e or unacceptab]e d1scr1m1nat1on is

a ety

frowned‘upon ““For the most part, Canad1an courts have avo1ded assess1ng =

the substant1ve ‘worth of d1scr1m1natory provisions. Equa]1tyfbefore the
o

Taw has been ascr1bed a strict procedura] mean1ng as in the Lava1T and

\-

Bedard cases.  Inequality 1n the adm1n1strat1on of law has been deemed

bez;hd the purview of the courts, ev1denced in mxthe Nevertheless,

remarks have been made ob1ter drawing a distinction between dlsc%?m1na-,z

f

ffect

tion with a beneficial aim and that which has a detr1ment%ﬁn

%

Bliss and Burnsh1ne are examples of this. The Charter of RTghts and

“action programs which diseriminate for disadvantaged individuals or

#

group§f Provincial human rights statutes also provide for discrimina-

Freedoms (1981) also recognizes this: section 15(2),a11ows aff1rmat1ve :

s

R
s“‘ﬂ =
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tion, for affirmative action purposes, as evidenced in section 11(5) of

the Human Rights Code of British Co}umbia.

J

8%

The History of Canadian Human Rights Legislation

LS

Human rights legislation in Canada commenced initially with
the freeing of slaves in 1793 when Upper Canada passed an Act, "“to pre-.
vent the further 1ntrodhction of s]ayes'and to 1imit the term of Enforced

Servitude ..." (Ibid, p.12). This legislation was redundant by 1833

when the English Emancipation Act abolished slavery in the British

~ colonies (Ibid). The British North America Act "was silent about human

rights," except for the preamble which stated that Canada's constitution

“was "similar in principle to that of the United Kingdom," whose unwritten
constitution had in part a large element of common law which acted as &
source of remedy for racial discrimination inrthe absenée of statute law
(Ibid, p.12). |

There are two basic models for ensuring human';igﬁts. Oﬁé is
the Eng1ish; Common Law approach which relieé on spe;jfic statutes and -
deéisions to protect the individual vis-a-vis the state. The second is ;
the American; 8111'0f Rights approach which is based on the premise phat 
in order to érotect 1nd{v1dua1s from the power of the state, it is neces-
sary to have a concrete statement of their rights. ’Unfortunate1y, the

Canadién Common Law tended not to be an arena whereby a person's claims

of discrimination were 1ikely to- be upheld. Tarnopolsky cites the cases

of Franklin vs. Evans (1924), Lowe's Theatres vs. Reynolds (1921), and

Christie vs. York Corpokation‘(1940) as evidence of this (p.293F294).
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‘A]though there were a few provinc1a1,vstatutes- prohibiting
racial and_re]igious discrimination, enacted in the 1930's, it was not
unth the Tate 40's and 50's that Canadian legislatures undertook the
responsibility ofrpassing legislation aimed at prohjbiting dﬁscfﬁﬁina—
tion 1h many’afeas. Canadian courts "regarded racial disérimination as
neither immoral- nor illegal", and the trend{ in judicial decisions
favoured the advancement of commérce or “mercahti]e privilege rather
than ‘a code of human rights" (Hunter, 1976, p.13). - The ]aiséez;faire
approach towards commerce characterized tﬁe Canadian system in the ear]y'
20th century. As a vresult of the priority given ’to “mercanti]eA

‘pr1v11ege" and the Courts' general unwillingness .to champion humah
rights, 1f rémained the responsibility lof provincial Tegislatures to
move into tﬁis a;ea.

When compared to theiUnited States, for example, Canada did
not enjoy the benefits ofi@n extrenched Bill of Rights until 1981, qnd\
"there is no tradition of ipterpreting civil rights in constit&tiéna]

terms" (Manley-Casimir, 1981, p.86). . In Canada, Fhe emphasis has been

on« "the preservation of social order", rather than on the "preservation

of individual freedom", as in the United States, and consequently, ‘"the

G

trédition of éivi] rights in Canada is much weaker" (Ibid, p.87).

Canada'sbevo1ut10nary pattern has been counter-revolutionary and compar-
ed with Her neighbour, states Naegele, Canada is "a country of!greater
caution, reserve and restraint® (ag cited in Manley-Casimir, p.87).3

The post Second World War period witnessed thé development of
.legislation aimed at dealing with these deficiencies in the Canadiah

legal system.' Up until this point,-the tng]ish, Common Law approach had
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beén’ followed. Government grew generally ‘during the War, with the
beginning‘of a welfare state, and greater governmen£a1 involvement in
the Tlife of the individha]. At the same time, an interest in anti-
discriminatory legislation developed durihg ‘the War: ‘"knowledge of
racist atrocitieélcommittea under Nazi po]icieslof genocide began to
penetrate the Canadian consciousness forcing at 1east.some'Canadians to
reflect on racism within their own borders" (Kallen, p.43). Goverhmenté
in Canada de]véd cautiously into the area of hthn rights legislation
"as various pressure 'groups began gto- lobby for antiédiscrimination

legislation and for more adequate means of implementation and enforce-

ment of the Taws" (Ibid)._ For example, the Jewish Labour Committee of
Canada (JLC) was such a pressure group whose main objective, states

Bruner (1979), was "to eradicate re1igious,vracia1, and ethnic discrj-

- mination from Canadian society" (p.237). E

The Ontario Racial Discrimination Act (1944) and the

~ Saskatchewan Bill of Rights~(1947)-were among the first pieées of legis-

Tatioh aimedvat protecting human rights. Since 1962 all the Provinces.
and the Territories have enacted anti—discrimination legislation, whilst
"the- Courts have generally- demonstrated-Lgreater sensitivity to the
pervasive and invidious conseduences of racial. discrimination and,
obVerseTy, the corresponding importapceghaf Tégisiation ;ttempting to
secure human rights" (Hunter, 1976, p:iB). Examples of this can be seen

in the cases of John Murdock Lte vs. la Commission des relations

ouvrieres (1956); R. ex rel Nutland vs. McKay (1956) and Gooding vs.

Edlow Corporation (1966). . “
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In addition to support for>brovinc1a1 human rights statutes,
there was a growing demand for some kind of national statement regarding

human rights., The Canadian Bill of Rights (1960) was the first such

statement. = It was a compromise constitutionally because it covers
federal legistation only. _ Further it did not have a speéia]
constitttion which 1is entrenched and hence, more difficult for a

subsequent government to alter. The new Chartersof Rights and Freedoms

is entrenched in the 1981 Constitution Act, and is more dogmatic about

rights and their protection' ‘than previous declarations. LegisTlation

such as the Canadian Bill of Rights and provincial human rights legisla-

tion are statutes which can be overridden by a simple majority, wh11$§
" the Charter has been given constitutional status and repeal is made much
more difficult. The Charter demonstrates that Canada is moving more

unequivocally toward the Bi1l of Rights approach. This 1atest’decTara<

tion has the support of the f 1, provincial and territorial govern-

ments, and -aims to guaran , among others,: fundamental freedoms,
democratic‘rights and equality rights, to all Canadians. It is antici-

pated that the entrenched Charter will have a major impact on the

s

( ,
dynamic of Canadian Tlife and promote human rights principles, despite

the rather poor recora of the Supreme Court of Canada in dealing with

the Canadian Bill of Rights". In'théfCa1dwe11-case, the Charter may
have an effect in that it impacts on the attitudés and expectations of
thosé involved. (This point is further examined in chapter 6.)

| The Charter”and similar declarations of rights are meaningless

Without an organized system ’providing repedy, when these -rights are
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violated. Human rights commissicns are the agencies designed to handle

o

-

allegations of discrimination.

‘Human Rights Commissions

kY

"Recognition of rights -is one thing; a mechanism of redress is
another" (Fairweather, p.310). )

Legislation aimed at prohibiting d{scriminationf was an
important advancement, however, "a major weakness" remained in that "the
victfms of discrimination Qere responsible for lodging the complaint”
(Kallen, p.44). As Tarnbpo]sky adds, legislation still continued "to
place the whole emphasis of promotjng\humqn rights ‘upon the. individual
who has suffered most, and who is therefore in the least édvantageous
position to help himself" (as cited 1n,Hunter; 1976, p.14).

Ontario was the-first Province\to address this problem, when,

fjn 1962 it "conéo]idated its 1egis1ation".form1ng a human rights code
with the Ontario Human Rights Commisssion‘as the;édministrator of it
(Kallen, p.44). A1l Canadian provinces -established their ~owh
commissions by 1975 and in 1977 a federal commission was established

under the Canadian Human Rights Act (Ibid}. .The raison d'etre of the¥

Canadian Human Rights Commission was, according to Fairweather its first
Chief Commissibner, to be that of "the principal agency within federal
jurisdiétion for the creation of a favourable‘glimate fbr equality of
opportunity, and as a means of ending a wide variety of discriminatory
practices" (p.310). He adds further that an objectivg is "to develop a

. 7 ‘
national consciousness of the nature of discrimination and its costs"
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(p.316). - Part of the Aét‘instructs the Commission to maintain close
links with the proviﬁcia] human rights commissions "to foster commbn
po]fcies and practices" (Ibid, p.313). |

. Tarnopolsky in 1978, while acfing as a part-time commissioner
of the Canadian Human‘Rights Commission, had first-hand experience of
the administration of the organization. He states that ih1t1a11y: a
complaint of discriminationr is éubmitted whereupon thﬁ- agency 1is
firstly, involved with investigation and seéond]y, attempté to effect a
settlement. | If. th1§ endeavour fails and the complaint is still
considered valid, the third step 1s'a,hearing,fconMenedvby”afBoapdwofm
Inquiry, which reviews the case. Should the complaint be upheld ing the
complainant's favour then the foérth stage;venforcement takes place. If
an allegation is considered to beijustffied,'the person contravening the
human rights 1egis]ation. is oﬁﬁered to compensate the victim of
discfiminatién. This can be in tﬂe form of financ%a1~compensation, or
by the provision of opportunitiesbor rights, which have been denied the
complainant. (In the Caldwell case, both financial compéﬁsation and job
reinstatement have been sought.) ; :

Although varying slightly in detail, all of the provincial
commissions follow a similar procedure 1involving 1nvestigat10n,
attempted settlement, a Board of Inquiry review, and enforcement. If
should be noted that concerted efforts are made by the Commissions to
use a conciiiatory model in the éar]y.stages of a dispute as opposed to

'—Rx{ an adversary system. Both sides meet with a mediator who attempfs to
resolve the matter amicably -and to the mutual satisfaction of the

concerned parties. The conciliatory process is "highly flexible",
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states Hi]].(196§), with the focus "rather less on the issue of. Jégal
guilt than on the issue 'of effectuating a satisfactbry settlemept"

(p.392).

- The Canadian Human Rights Commission has jurisdiction 'over
, S :
discriminatory: practices in the provision of goods, services or accoms

'S

modation and in emp]oyment in the federal sphere. 'The.objective of ~the

Federal Cbmm1ss1on is not s1mp1y to uphold the rights of the complainant.

E-d

As H}?@ former  Director  of the\S Ontario Human R1ghts

Commission, explains:
el

* Modern day human rights 1eg1s]at1on is pred1cated on
- the -theory that actions of- prejudiced peop]e and
the1r att1tudes can be changed and - 1nf1uenced by the
process of free education ... Human R1ghts on this- . . %
continent is-a skillful blend of edutational and |
legal techniques in the pursuit of social justice
Yas cited in Tarnopolsky, 1979, p.297-298).

.The guiding principle of the Commissioné, both federal -and provincial,
is to use education to assist people to reassess their attitudes and
values. ‘MagKay (1978) contends that most Cammissions are reluctant to
use "harsh pena]tie; -and pubTic exposure" except as a "last resort”
(p.753). If the eéhcationa] approach fails, then the agencies tr;
persuasion or conciliation, aﬁd finally, if necessary, enforcement:
"the iron hand in the velvet glove" (Tarnopolsky, p.298).

Canadian Human Rights 1egis1ation is a Zre1ative1y recent

phenomenon and as such it is perhaps too soon to anticipate its ‘success
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in combating discrimination. What is believed by some, however, is that
"in order for legislation to be effective in practice? it must héve
‘teeth in it" (Kallen, p.48). MacKay (1978) concurs with this, stating,
“the law must escape the illusion that declarations of rights per se
solve problems. The real test qf a right is the kind of remedy provided
upon violation" (p.751). This is the challenge which confronts Canadian
~governments that seek to enact_stétutes which prdc]aim human dignity
and; in consequence, human rights. That the Commissions are a necessary

\‘ » aspect.df Canadian 1ife is a belief shared by many. As Humphrey states:

g> I can have no rights unless there is some more or

‘ less organized social machinery for protecting them .
for every right that I have someone else -
perhaps everybody else - must have a corresponding
duty to respect my right; and if it comes to a show-
" down, there must be some organization in society
with the'authority and power to enforce that duty

7 and hence protect my\right. Otherwise my right is b

B ‘ meaningless (p.48).

— [\

This discussion of Canadian human rights legislation provides
4 « 3 :
a useful framework in which to examine the Human Rights Code of British

- Columbia which contains.similar principles.
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Human Rights Legislation in British Columbia

A Human Rights Act was passed in British Columbia 1in 1969 but

was not vigorously enforced. 1In 1973 the Human Rights Code of British

VColumbia was enacted and subsequently played a greater ro]@ in the

promotion and protection of human rights.

The-provincial Commission is, responsible for:

promoting the principles of the Human Rights Code;
promoting an understanding -of and Comgliance with

~ the code; developing and conducting educational
programs designed to eliminate -discriminatory
practices [and] encodraging and coordinating
programs and activities which promote human rights
and fundamental freedoms (1980 Annual -Report, p'QAQ

The Commission fa]]s.under~ the jurisdiction of the provincial Ministry
of Labour, and the chief executive of the Code, the Director, repontglto
the Legislature threugh this ministry. The procedure followed by the
B.C. Branch is similar to that of other provinces, but a major differ-
ence 1is thai the Director has to report all cases to the Minister of
Labour,r wher a sett]emént Has not been effected. Independent human
rights commj§s{ons exist in some provinces, wH%Ch alone make a decision
as to whether a Board of Inquffy is réquired for an unsettled disbute.

~ Since Septémber, 19§Q35tge Cbmmission has been integrated with

the Human Rights Branch and 1§',ﬂ0w‘ known collectively as the Human

Rights Branch of British Columbia (Ibid). There is a distinction
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between Fhe’functions of the two agencies: the Commission Ts.cohcerhea
with promoting human' rights and the dignity-of the individual; whilst
the Béanch is responsible fgr enforcement of the Code. Using a vériety .
of techniques, for example, forums, cqmmittées, publications ahd medTa
projects, spequic issues have{been addressed by the Qommisgion, nam?1y,'
"mandatory réfirement; fhe rights of the disabled, “and racism"
(Ibid, p.7), As the needs of éocﬁety change so must legislation, and ff '
is with fhis %oremost in miné:that'the Commission has proposed changes
~in the Code, which seek to extend protéction to such g;oups as the
disabled and "racial minorities th?eatened by hate propaganda" (Ibid).
Contravention of the Code is, according to section 24, a
summary. offence. A summary offence, as opposed to an indictable
offence, is charactérized as an offence 1n‘wh1ch the casevis conducted
by‘ a magistrate without a jury. Further, »“thé' classification of
offencés as 1nd1c£ab]e and .summary- broadly fef]ects a distinction
betwéen serious and minor crimes" (Smith and Hogan, 1973, p.26). The
majority of caseé involving human rights violations, however, tend to
involve civil rather than criminai proceedings, and usually originate
within the classification of section 15 of the (Code, "allegations"
(B1afk, 1978, p.206). Hence, if Stuart et al. are finally held to have .

¥

contravened the Code, they will not be gquilty of a crimina1 or

-

indictable offence, but rather a summary offence.

[ N

Professor w1111am,B1ack, law professor at the Univers{ﬂyfef
British Columbia, has extensively researched the B.C. Human Rights Code
and its promotion by the provincial commission. He states that during

the investigation and settlement of a claim "great emphasis is placed on
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conci]iation and vo]untery settlement on the assumptioh that such a
resolution is more 11ke1y than Titigation to eliminate d1scr1m1natohy
.att1tudes" (p.206). If an amiable sett1ement cannot be reached, the
Director has to report the matter to the Minfster of Labour who uses
d1scret1on to appoint a Board of Inquiry to adJud1cate the case. Such
Boards norma]]y consist. of “from one-to five persons, ‘the chairman of
the Board. i invariably a member of the bar" (Ib1d,/};207). At the
Board of Inquiry, all partieé/inyolved in‘a dispute have the opportunity
to retain legal counsel, and to ca11“W1fnessesgfok“cross-examination.
This is the procedure whieh was followed in the Caldwell case. Compen-

sation for discrimination takes the form of/i(/;inancial settlement or }

-

other such remedies as mandatory orders ;16 make available to the person
discriminated against such rights,/opbbrtunit%es, or privileges, as in
the opinion of the Board, he was/aenied‘}(s 1722)). If either party is
dissatisfied with the Board's dec1s{en,‘then appeal can be sought under
sect1on 18 of the Code. In the Caldwell d1spute;’ both part1es have
exercised this prerogative. |
The B.C. Human Rights Code contains sections covering most
areas of commercial activity, but it only pertains to those areas within
provincial jurisdictﬁon.. Both provincial andvfederal governments are
concerned with human rights, ‘and as there is often overlap between
Jjurisdictions, problems can eiferge -regarding the djstribqtion of power
between legislatures. Tarnopoleky (1978) explains that questions arise
as to who has the p@wer or responsibility to "confer the 7fights‘ or
delimit the 'freedoﬂ?'" (b£29). Generally, legal and political rights

tend to be of federal concern, whilst egalitarian,  and economic rights

-
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tend to_fa11 under provincial jurisdiction®. In the Caldwell case, the
school c1aimed that the application of.the B.C. Code in the dispute is
invalid in that it purports to apply to freedom of re11g1on, which 15'
norma]]y regarded as a federal concern (chapters 4 and 5 further ana1yze.
this disagteement over legislative jur1sd1ct10n, which forms a 1ega1
argument in thq%case |

The sect1ons*vf”the Code involved in the Ca1dwe11 case are
those re]at1ng to emp]oyment and pr1vate organ1zat1ons whilst other
sections cover such areas as service industries and accommodat1on. The
Code is founded on "the principle that eéua]ity ef opportunity is a
'right%bf”§l1'8r1tish ‘Columbians" (1980 Report, p.17). Statistics give
an indication of the scope of the organization: during 1980, the Branch
‘ﬁece1ved over 7, 000 inquiries Ibig Equality of opportun1ty is

affOﬁged "regardless of sex, *ace, colour, re11g1on, place of origin,

mar1ta4 status or other geoup character1st1cs (Ib1d) Figures 2 and 3

: demonstrate th1s c1ass1f1cat1on, 1nd1cat1ng the number and nature of

complaints dealt with since the Branch opened.

During its short history the B.C. Human Rights Code has dealt
with complaints of -a differing nature. Many issues ha;é yet to be
decided as.not all Sections of the Act have been a11eged1y'vto1ated and
consequently, investigated by the_ Branch. = -The Ca1ewe11 case 1is
precedent-setting in that it is the first dispute involving sections 8
and 22 of the Code. Cases wh1ch demonstrate the variety of concerns

e SN

dealt with by the Branch are: Foster vs. B.C. Forest Products Ltd.

(1979) which involved alleged unreasonabte occupation qualifications,
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Figure 2: N
~ Human Rights Complaints MR - section 8 (Employment)

by Year Opened and Section I - ‘Scction 3 (Public Service)
- . : ~ . I ] = Section 5 (Tenancy)"
‘2 Number of ‘ P - scction 7 (Employment Advert)

Complaints * ° N - other *+ .

400

200

1978 1979

1975* 1976* 1977 1980

R

*1975.& 1976 figures include -complaints opened in previous years and carried over.
*% Other includes sections 2, 4, 6, 9, 10 (Discriminatory Publication, Purchase of Property,
Wages, Occupational Associations, Retaliation). '
,\\\
\

\
A

Note: From the Human Rights Commission of British Columbia, 1980 Annual
Report, p.24. 4
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Figure 3: . . -
Human Rights Complaints
: ) I -
by Year Opened and Nature E—— 2:"8*:
= c
, : , l _] = Without Reasonable Cause
Number of ' ) — = Other **kk
Complaints : I - Ao

300

Lo -

* Race includes colour, place of origin, ancestry.
** Sex includes "sex and marital status".
*** 7975 figures include complaints opened in previous years and carried over.
%**%* Other includes marital status, religion, political belief, criminal conviction,
retaliation. i o - :

-

Report, p.23.

NI ATIT 1IN

1976%= 1976  .1977 1978 1979 1980

Note: From the Human Rights Commission of British Columbia, 1980 Annual:
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restricting women's access t®%-.equal opportunity in employment; and Gay

~ Alliance Towards Equality vs. the Vancouver Sun (1976) in which a neWS-

- paper refused to publish a c1assif1ed’advertisement aimed at promqffng a
* homosexual magazine. It is through such litigation that the B.C. Human
Rights Branch;'and its Counterparts in other provinces, are able to

assess the applicability and effectiveness of human rights legislation.

»

~

This histqrica] perspective of human rights Tegislation and
independent school development in Canada, %Yovides an understanding of
" the basis of legal arguments in the Caldwell case. The main issues

[

examined pertain to: conséitutiona] sanctity for denominational
scHoo@s; 1ndepggdént school ajtonbmy; the conflict between individual
and lco11ectfve' rights; and the ekpectation of redress through human
kﬁghts legislation. The forthcoming chapter amplifies this discussion~

by documenting the context of the issue and the profiles of both parties

in the dispute. -
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NOTES

British North America Act, section 93(1), 30 Victoria, chapter 3.

For a detailed history of the province, se& Ormsby, M."A., British
Columbia: A History (Vancouver: MacMillan Company, 1978). For
further information on education within the ‘province, see
MacLaurin, D. L., The History of Education in the Crown Colonies of
Vancouver Island and British Columbia and in the Province of

British Columbia (unpubTished doctoral thesis, University of
Washington, 1936). '

‘See also Presthus, R. Evolution and Canadian Political Culture:
_ The Politics of Accommodation. In Preston, R. (Ed.), Perspectives
on Revolution and Evolution. (Durham, N. C.: Dale .University
Press, .1979). .

Professor Tarnopolsky has_ written extensively on this theme. See
Tarnopolsky, W. S., The Canadian Bill of Rights (2nd edition).
(Toronto: The MacMilTan Company of Canada Ltd., 1978). .

For more information on this point see Tarnopolsky, W. S.
Legislative Jurisdiction With Respect to Anti-Discrimination (Human
Rights) Legislation in Canada. Ottawa Law Review, 1980, Vol. 12, .

p.1-47. . _ . ' -
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Chapter 3 -~Gontext of the Issue
An _examination of the background of the two main parties
involved in this dispute, Margaret Caldwell, and the St.Thomds Aquinas
Catholic High School, provides a useful context for comprehending the

events which culminated in this case, and the issues emanating from it.

Margaret Caldwell - A Profile*

Born in England in 1946, Margaret Rose Caldwell (née Harris) was
exposed to a Catholic upbringing from the outset. Her baptism iﬁto the
Catholic Church took place in Birmingham, and when her,fami]y later moved
to Dundee, Scotland, she wésﬁw%ducated fn Catholic schools: St.Mafy's,
Primary and Lawside Academy. Whilst growing up, Margaret attended church
regqularly in Dundee: St.Joseph's; vSt.Fergus'; and Our Lady of Godd
Counsel. Having decided to enter the teaching profession, she studied
Commerce at Dundee College of Technology from 1965-68 and upon'graduatfon
undertook a one year teaching course at tﬁe Dundée College of Education.
- The nearest Catholic Teachers' Training Co]]eQe, Craiglockart College of
Education in Edinburgh, did not offer a Commerce course, therefore
Margaret Caldwell obtained special permission from the Bishop of Dunkeid,
to train at the non-Catholic, Dundee Co]Jége of Education. :In order to be
eligible to teach later in Catholic schéoTs, night classes in.Catho1icism,

once a week, were a prerequisite for teachers in this position. When

El

* Information for this profiTe was provided: and checked by Margaret
Caldwell (See Appendix A).
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Margaret CaTdWETT/Te¥t w1th her teaching cert1f1cate in 1969, she was, in
consequence.‘ qua11f1ed to instruct in both Catholic and non—Catho11c
schoo]shf-HéV#ng had an upbringing steeped 1n'CatHo]1cism however, it was
not surpr1s1ng that she shou]d | opt to teach in a Catho11c school. Between
1969 - 1973, she was emp]oyed in St.John's Catholic Secondary schoo], a
public school operated by the Dundee Educational Authority, where. she
taught Commercial subjects ahd half an hour of religious instruction
daily. |

Margaret Caldwell's decision to emigféte{ﬁg Canada in August,

1973,-qu based partly on the fact she had re]ative§71iv1ng in Vancouver.
Still ﬁptent on continuing a teaching ca;Ser, she initially sought employ- o
ment as a substitute’ teacher for the Burnaby School Board of British
Columbia. She had applied for and received‘a.British Co1umb1a Teaching
Certificate.. Pursuing an adveftisement for .a position as a Commerce
teacher, Mrs. éawae11 1nter91ewed for the pest af St.Thomas Aquinas
~Catholic High School in September, 1973. The position was dffered to her
_‘by the principal at the f%me, Sister Jessie Gillis. According to Margaret
'Ca1dwe11, the appointment was secured on the basis of her professional
qua]ificatidns, and her religious background was not a major fectorrin the
interview. ‘

It is perhaps worth noting at this.junctere, that today, pros-
pective teachers seeking emp]oyment in Catholic schoels in Vancouver; are
screened by the Catholic School Board, and have to provide a letter from
their parish priest, attesting to their adherence to tbe Faith. ‘At the

time of Margaret Ca]dwe}]'s initial appointment, this procedure was not
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fo]]éwed: 1nd1V1dna1.pr1ncipa1s interviewed their own staff, and a letter
verifying a candidate's religiosity was not mandatory . | 7
For the five years 1973 - 1978, Margaret Ca1cwe11 taught Commerce

at St.Thoms Aguinas. . She was required to teach Typ1ng, Shorthand Book-
keeping, Office Practice and occasiona]]y, General Mathematics, grades 9
through 12. Throughont this time she was the only teecher in the Commerce
Department, apd her teaching ab%%ity wes deemed to be of a high standard
(Board aof Inquiry; Exhibit 6). Whilst not specifically teaching ”Chrﬁstian
.Doctrine", she participatea in morning prayer with‘heruhomeroom, as well
as in Mass. She.was expected toAsupport the-schoo1’philosophy, as were
all members of the faculty. _ -

“In 1976, Charles lan Stuart was appointed princinal of‘St.Thomas
Aquinas. Mr. Stuart had worked in the school as a Social Studies teacher
and as Vice-Principal. &ystnii\time, a system ef tnterviewing a]]umembers
- of staff regerding their perfcrmance in the schoP] had been.ﬁnstituted.
Margaret Caldwell's™ dnterview took _p]ace on 1March 14th, 1978 with
Mr. Stuart. The-purpose of such meetings was t& review each teacher's

performance and to 1pd1cate whether h1s/her year]ﬁ contract would be re-

newed. Margaret Ca]dwe11 had signed annua1 contracts throughout her t1me ,Af

at the school, and her fifth one was dated September 6th, 1977, .(Ibid,
Exhibit 5). Although having changed in format during the 1970's, the
contract clearly specifies the professional and‘re]igious requirements of
teachers in aACatho1ic school, in addition to a patrticular clause, stating
that a teacher not receivﬁng a contract\renewal would be given:at least

thirty days notice of the fact, .prior to“June 30th of that academic year.
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During Margaret Cawae]i's interyiew witthr. Stuart, he indi-
cated that her contract would not be renewed for the‘schoo1 year 1978 -
1979, because on’December 30th, 1377, she had married a divoréed member of
the Méthodist Church, in a civil ceremony at the Dfstrict Régistrar of New
Westminster, British Columbia. According to the doctrine of the Qgtho]ic
Church, membérs of the Faith “musi not marry a divorced person because in |
the eyes of the Catholic Church a divorced person is still married"
(Board of Ihduiry, "Stated Case", 1979, s.s.2). Margaret Caldwell's
marriaée is therefore considered by the Catholic Church fo be bigamous,
since the Church does not recoghize divorce. She informally mentioned to
a senior member of staff the circumstances of her intended marriage in the
Fall of 1977, but disagfeément exists here between Mrs. Caldwell and the

school. At issue is the fact that:

Though she informed her colleagues in the School

. ~(including the PrinCipa1, Mr. Stuart) of her forth-
coming marriage, she did not inform them either that
her husband was divorced or that the marriage ceremony
would be a civil one (Ibid, s.s. 11). : .

Upon Tearning the circumstances surrounding Mrs. Ca]dwe1}'s mar-
riﬁge early in 1978, Mr., Stuart sought advice from Mr. A]exander‘B1esch,
the, Superintendent of Catholic Schools for the Vancouver Archdiocese. It
was decided that "if Mr. Stuart's understanding of the facts were correct,
Mrs.‘ta1dwe11 5cou18 not remain a teacher in St.Thomas Aquinas"

(Ibid, s.s.14). The interview with Mrs. Caldwell confirmed the Principal's
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information on thé matter and 1éd ultimately to- the non-renewal of her
contract for the academic year 1978 - 1979. She COmp1a1ned of the unfair-
vness of the decision at the time, but still reéeived‘notification of the
intention not to renew hérb contract, dated 'Apri1 28th, 1978, and she
remained in her poéition until the .end of the» school year (Board of
Inquiry, Exhibit 9). |

No new teacher was employed thereafter by St.Thomas Aquinas to
fill the position vacated by Mrs. Cawae]], and her classes Were absorbed
by existfhg staff of the school. When she Teft the schbo]'s employ on
| June 30th, 19}8, éhe héd references from Mr. Stuart stating that she
"hand]ed the entire Commercial pfogramme‘of the school with éxcéptiona]
competence and respbnsibi]ity"; and from Sister Gillis who concluded: "I
do not hesitate to recommend her as a very fine Commerce teacher". (Ibid,
Exhibits 7 and 8.)

It was suggested to Mrs. Caldwell, during:heﬁ interview with
Mr. Stuakt, that she?ﬁeek counsel with Father Brown to determine whether
there was a way of rectifying her marriage in the eyes of the Church. In
addition to ‘breaking important Church.laws, her standing in the Catholic
Comﬁunity hqd diminishedvhs a result of the marriage. During a meeting
between Mrs. Caldwell and Father Brown, which took place after she 1aid\§
complaint before the Human Rights Branch of Britfih Cb]umbja, the quéstioﬁ
of marriage annulment was mentioned, although it was made clear that the
prbéedure could take'severa1 years. This approach did not iead to a
satisfactory conclusion by improving Mrs. Caldwell's standing in the \
Catholic Community: "she réa]ized that its focus would be Mr. Caldwell's

AN
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- first marriage. She did ﬁot wish to involve him in a problem wéich was
created by her fe]igion"' ("Stated Case", s.s.17).

. With the knowledge that her contréct would not be renewed for
-1978-79, Mrs. Caldwell sought counsel from the Human Rights Branch -in
Vancouvér, British Columbia. Ms. Hanne Jensen was the 1nv¢stigat1ng
officef involved with receiQing the complaint. As a result o% the consul-
tatign, Mrs. Caldwell alleged that she had been discriminated against, byA
Mr. Stuart, St.Thomas AdﬁTﬁ?s High School and-the Catholic Public School
Board of the Archdiocese qf Vancouver, on three separate grounds:
religion, marita{ status and "witHout reasonable cause" ?Board of Inquiry,
Exhibits 1 and‘2). This ‘1ed eventually to three judicig] hearings tol
determine the validity of the comp]afnt. (Figure 4 summarizeé the

chronological events in the disbute.)r S ' l& —

Before examining these hearings and the dec%sions flowing from
each, it is neceésary to examine - in more detail the character of the envi-
ronment in which Margaret Ca]d@e]] taught. In pérticu1ar, the analysis
presented here ref1?cts the viewpoint of the Catholic Churcﬁ,jas set'down
in religious publications and 1eg§] documents, and details Ehe Chufch's

institutional expectations for Catholic education through the medium of a

"Catholic school".
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Figure 4: Caldwell Case Chronology

Aug., 1973: Margaret Caldwell (née Harris) emigrated to Canada.
Oct., 1973: : Began working at St.Thomas Aqu1nas High School, as
' Commerce Teacher. :
~ Sep., 6, 1977: Last annual contract given to Margaret Caldwell by ~ Vu
the school. ‘ 4

Dec., 30, 1977: Marriage to Ronald Caldwell.

Feb., 1978: Ian Stuart, pr1nc1pa1 of St.Thomas Aquinas, Tearns
o ' circumstances, of the marriage. -

Mar., 14, 1978: Margaret Caldwell interviewed by the school principal
and informed her contract would not be renewed for
»the forthcoming academic year, 1978-79.

Mar., 23, 1978: ' Margaret Caldwell vreceived two professional testi-
' monials from the school. )
Apr., 27, 1978: Complaint filed, by Margaret Caldwell, with the B.C.
Human Rights .Branch alleging discrimination on three "
B counts: marital status, vreligion and without

asonable cause.
Apr.;'28, 1 Written notification of contract non-renewal.
May 15, 1979: Bpard of Iﬁquiry hearing.

Jul., 6; 1979: - Boand of Inquiry Judgehent.
Feb., 7, 1980: Swpreme Court heéring.
Aug., 8, 1980: B.C. Supreme Court Judgement.
Nov., 25, 1981:  B.C.: Appeal Court hearing.

Feb., 12,-1982: B.C. Appeal Court Judgement;



- 55 -

The Nature of a Catho]ic School*

A g

2

Registered under the "Societies Act" of British Columbia, the

Catholic Public Schools of Vancouver Archdiocese is a society responéib]e
for the administration of member schools within the district. - The object
of the organization is to maintain and administer schools ranging from
primary to university Tlevel, including seminaries. The Society's 1957
Constitution states as a further objective:

To bromote, Q}nﬁet, advise on, and carry out a '
" curricula of religious, moral and secular education and
~instruction;.... The vreligious and moral education

shall be according to the teachings, customs and usages

of the Catholic Church, and shall -~ be wunder the
direction of the Archbishop of the Archdiocese...

.(p.l).

Today, there are 62 Catholic Schools in the Vancouver area, with
an enrollment of over 10,000, governed by the Society. St.Thomas AqUinas,

established in 1959 in North Vancouver, is typical of constit&ént schools,

in that it adheres to the philosophy promoted by the Society: "The.

—

Catholic Schools of Vancouver Archdiocese are inter-related and inter-
dependant not only academically and financially, but  also 1in their

Catholic character and mission". (Arch. Carney, 1978, p.9). ‘The school

* Information for this section was provided and checked by members of  the
Catholic c]ergy in the Vancouver Archdiocese.

/
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provides co-educational instruction, to gfades 8 through 12, and, accord-
ing to the 1981-82 FISA data, it has an enrollment of 185 students. Its

statement of philosophy reads:

A

We, at Saint Thomas Aquihas Catholic High School, are a
learning and teaching community undér‘God,.growing by
sharing our Faith, Knowledge, Love, and Hope, to foster
the spiritual, intellectual and physical development of
the students to enable them to become more responsible
Christians (Board of Inquiry, Exhibit 15).‘

" What distinguishes a Catho]ié School from 1its non-sectarian
counterpart is that the Christian "way" or, "lTifestyle” permeatés the

school, whereas in a non-sectarian school, religious education may be

omitted altogether or exist simply as a timetabled academic subject.

Barnard states, "the p,u,lf}ios'e of a school, or any organization is defined

more nearly by the'agg?égate of actions taken than by any formulation in
words" (as cited_by,ReV. Carter, p.2). What actually occurs in the school

N

is reflected in the interactions between the staff and students. Catholic

schooTs endeavour to maintain a Christian community’within the school,
involving all school personnel, as well as parenté and alumni. What makes
a Catholic schpo] distinct from other schools, is the Christian way of

“Tlife. The school has a faith dimension, based on Church teach{hgs, ahﬁmﬁs”

4

h 3

seen in the context of the Church Community as a whole.  The philosophy of

the school and the teachings of the Church are regarded as insepgrab]éﬁ

the Catholic view of 1ife permeates the school. To understand further the
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,distincti?eness of a Catholic school, three facets of the school réquire

_attention: the doctrinal basis; administration of the schools; and the

3

role of the téggber.

Doctrinal Basis

Since the béginning okahrigtianjty;§éke Church has justified
Her righg to formulate 1§ws represénting bhrisé's teachings with binding
effect on Church members.. There ére a number .of Canons, in the Code of
Canon Law, dating back to the MiddTe Ages,‘concerned with the establish-
ment and operation df Catholic schools. Fathér Jéremiaﬁ Kellier, a

theologian and expert on Canon Law, quotes Canon 1381, whigh states that:

L]
R

L SN j

Local* Ordinaries have the right and the duty to watch
over all 'schoo1sn in their territory Vlgst ‘anyﬁhjpg
contrary to the Faith and to good morals be said or
done therein (Appeal Bk. Vol. I, 1979, p.82).

In 1978, the Most Reverend James F. Carney, Archbishop of

Vancouver, 1ssued'é pastoral Tletter entitled "The Catholic School--Its

Chéractér and \Mission"; which 1is made . avai]ab]e to- all teachers in

Catholic schools. This is taken in part from "The :€atholic School",
B \ . e

issued by the Sacred Congregation for Catholic Education, Rome,,,dated

March 19th, 1977. Based on the documents of Vatican Council II, this

publication is accepted as- authoritative for a]]'Catho]id{%hhpo]s in the

Vancouver Archdiocese. It is from these key documents that one obtains an.

understanding of the nature of a-Catholic school.
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"Education" is defined in the Vatican documen?‘a&gi_;’

- -~

the development of man from within, freéing him from
that conditioning which would prevent him from becoming
'a fully integrated human being. The school must begin
from the principle that its educational program is
intentionally directed to the growth of the whole
person (p.13, s.s.29). '

A further explanation of  Catholic educétioh, from Archbishop Carney, -
reveals: "the Catholic Schqol communicates Christién values. It is
defined by a*cohcept of 11fe that is centred on Jesus Christ as tﬁe
foundation of the whole educational enterprise”. (p.1). When the word
Christian- is employed, in the context of such documents, it is withj}é
Catholic interpretation of what is Christian. It is the desire to teach
Christian principles that motivates the Church to estéb]ish and maintain
“Catholic schools, the conviction "that Christ and His Revelation answer.
man's deepest needs and offer him the means of the nob]esf freedom and

o

u]timatévhumén happiness" (Ibid). A Declaration on Christian Education

states that the responsibility of "proclaiming the way of salvation for
~all men", is reflected in the Catholic Church's concern with education.
(Exhibit 10, p.3) The third Synod of the Archdiocese of Vancouverv(1959),
whose principles are incorporated into Catholic school contracts, adds
further to this themef

4

It is the 1inalienable right as well as the
indispensable duty of the church to watch over the
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entire education of her children... (as cited . in
Appeal Bk., Vol. I, p.54). _— |

B

Catholic schools can be séen as a‘venue'for people who share
similar Christian values. The school does ;oLmoperate in isolation, but
interacts with other Christiaﬁ units, such as the home and Church associa-
tions. The task of a Catholic school is "fundamentally a synthesis Qf
culture ahd_ faith, and a synthesis of faith and life" .("The Catholic

sthool," p.15, s.5.37). The school is just one means, as well as several

others, to carry out the "saving miséion of ev&nge]ization." ("Stated.

Cage,”_s.s.Zl). The religious .distinctiveness of the Catholic school is

sGfmmarized in the Vatican Council II document:

—
-

g}

Christ is the foundation of #he whole  educational
enterprise in a Catholic School ..... The fact that in
their own individual ways--all members of the community
share this Christian vision, makes the school
"Catholic"; principles of the Gospel in this manner
become the educational norms since the school has them
as 1its internal motivation and final goal (p.l14,
s.s.34).

The Administration of a Catholic School (’ .

The religious emphasié of a Catholic school manifests itself in

the administration @f the institution. Due to its &1st1nct1ve nature,

certain principles govern the hiring of faculty members. Teachers are

b
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se1ectéd and hire& on thé basis ofltheif commitment to Catholicism, in
addition to their professional ability. Most Catholic schools prefer to
- have a staff consisting entirely bf Catholics, whenever possible.
Alexander B1esch,.Su§er1ntendent of ‘the Catholic Schools of the Vanbouver ;/}/////
Archdiocese, state§ that 1nvrespect to hiring policies and priorities,
academic and.reTigious qua]ificationsuére the princig1e§ governing the
criteriaf "Our preférences;.. are Lfor]'qua]ifled, practising Catholics”
‘(Appeal Bk., Vol.2, p.203). Cathé}ig _teachers must supply ,ertten
verification from their parish priest tﬁgt’they are practising Catho]iés.
If circumstances dictate that non-Catho%ics are employed, they are made
aware of the special nature of a Catholic school to ensure mutually-
agfeeab]e working re]ationé will deve]op. Whilst adhering to the tenets
of their personal faith, non-Catholic teachers are expected to support the
philosophy of the schooT?ﬁ

A11 faculty members are obliged to sign a yearly contragt of
employment whichvspebifies that they "shall exhibit the'highest mode1/g;
Christiah behaviour" ("Stated Qase", s.s.é4). Teachers are assessed
annua]]y and given an appraisal form which“is\simiiar in nature to fhat of
a public school, buF ;ef1ect§ the religiosity of the school, including a
section entitled, "Teaghing in }he'Spirit of the Catholic School - Its
Character and Mission". Ihis section addresses 'the issue of "how weltl the i
teacher performs as a Christian witness to the students" (Ibid). N

Administrators of Catholic schoo1svarg charged with two major

obligations. According to the Society's "Constitution," they must ensure

that "secular educatidh and instruction shall be at least equivalent to = .
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that of its qounterpart fJ?h}shéd in a public school" (p.1). In-addition,
they must promote in the school ”thg art of teaching in accordahce with
the prihcip]es of the GospeT" (Archi Carnéy, p.7). There is Stress placed
‘on integrating the pursuit of knowledge with thé acquisition of reTigious

values:

the Catholic school sets out with a deep awareness of
the value of knowledge as such. Under no circumstances
= does it wish to divert the imparting of knowledge from
its rightful objective (Vat. Counsel II, p.15, s.s.38).

Concurrently, religious 1nstrucfion is not intended to be another aé;aémic
subject on the curriculum. The formation of the who]e person is involved
in the school activities: "the spiritual,  the psychological, the
1nfe11ectua1, the phys;calf (Appeal ka, Vol.1, p.83). It is Qith the
religious and academic needs in mind, that the administrator selects
teachers to further the school's goals. \*gé ‘ |

b
The Role of a Teacher in a Catholic Schoo1‘

The importance of. the teach;rs' role in a Catholic schoo]ris
efnphasized considerably. Teaghers are expected to support thebph11osophy
of the schoof and act as rofe models to the students. Their commitmént to’
the school's ChristﬁaQ tradition is reflected both in their school ]1fe(

and in their private life. Conséquent]y, the demands on teachers 1in a

&
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Catholic school are 'Tore inclusive than those on their. public school

counterparts. As Arcbbishop Carney explains:

the extent to which the school is and remains Cathol

and the extent .to which the Christian message i T

transmitted through instruction, depends very largely
on the teachers, on their commitment to the fajth as

well as their professional competence (p.7).

The reason why so mUch emphasis is placed on the adherence of
teaEhers to fhe Faith is due to the fact that students. are exposed to
their influence for a majof part of their early life. It is considered
that teachers are "in an excellent position to form the minds arid "hearts" .
of students, and as such should exhibit an example consistent with the
school's teachings = (“Stated Case", s.s.22). Teachers aré‘ therefore,l
 expected to practise the princip]eS*of*the'faith in their behaviour ahd
lifestyle: "for a Catholic teacher to be créd1b1e, he mustﬁproc1afm the
Catholic philosophy by hfs action, both within the school and outside it"
(Ibid). \ oy )

The values of the Catho]ic school are communicated through
1nter-persond1 relationships within it and provide an outlook indicative
of the system. Ir order to maintain and develop the aims of Catholic
education, épiritua] retreats, involving the Faculty, are coﬁducted. On
these occasions, opporfunity is provided to examiné the school's phil-

osophy and determine specific goals for the school. Moré1'»tra1n1ng

occupies a major part of the-curriculum and considerable time is given
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over to foster this aim. The school has a mission offiﬁi%jating people

Z

into the Christian T1ifestyle, rather than just advocating thé*gdherence to

commandments or rules. The emphasis is on what Catholics believe and

VCherish, namely, that they share the life of the Risen .Christ and the

i : : : ‘
rules and commandments are ways of putting into action the Christian way

ah

of Tlife, a .personal response to God. ejeétion of this Tifestyle,
through pérsona] choices, is considered more than just a matter of bﬁeaking

a rule, and its effects on others is considered a serious implication of

| ~such rejection. - As Ian Stuart, principal of St.Thomas Aquinas from '

1976-1980, explains succinctly: “"We're not just teaching them how to read
and write ... we're teaching a way of Mife" ("Stated Case", s.s5.23). This
objéétive is furtﬁered by a number of means, such as the inclusion of

re]igiéus-worship, and particularly through the quality of the teachers.

In éssence,:"Catho1i§'feacher§‘1n Catholic schools, therefore, must be

LY

speciéj examples, of that faigh,dahd»by word-and example they are to teach
that faith to their students”. (Appeel Bk.1, Vol. I, p.89).
The Catholic Community places gﬁé%t importance on its academic

ed to perpetuating them in accordance. with

institutions and is

their Christian tradition. As Archbishop Carney concludes: -

]

Our schools-have been built and maintained in a spirit
of deep faith, sacrifide and cooperation. May these
qualities never be lost (p.10).-
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[t is this ihhéfent]y distinctive character of a Catholic schoo~1(,"‘\, with its
axiomatic Christian doctrines, defining the parameters of 1ts“§drﬁ1’n1-stra-
tive policies and determining the selection of suitable sta¥f; which was

considered by all three provincial courts in reaching a decision gn the

i ¥ . .
Caldwe]T case. : . 4 . })
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Chapter 4 - The Three Judicial Decisions : - .

LE

s

. The purpose of this chapter is to ex§m§ﬁg iﬁé three judiéja1
decisions handed down, thus far, on the Manégr€% Caldwell case. Three
provincial tribunals have adjudicated‘ her g1a1m of discriminétion: A
Board of Inquiry (£929); The Supreme Cogrt.of British.Cp1umb1a (1980); and
the British Columbia Court of Appeal (1981). Throughouf the hearings, =
consideration was given to the special nature of a Catholic school and its
requirements. It is intended here fo.focus primarily on the mainlpoints‘

"of law ariSjng in the hearings, and the basis upon which the decisions

were made. Each hearing will be analyzed with the particular reference to

sections 8 and 22 pf the Human Rights’deeiof~Br1tish Columbial; the dis-

pute arising out of the constitutional provisions based on section 93 (1)

of the British North America Actz (1867); and the more nebulous claim of
freedom of religion. Section 8 of the Human Rights Code of British
Columbia, specifies an individual's right to equal opportunity in employ--
ment and, acé%rding to Margaret Caldwell, provides fqrther rights in this
case and supports her claim of discrimination. Section 22,:converse1y,'
,recpgnizes the rights of privaﬁé organizations and facilitates “their
exemption from fhe general principles of the Cdde:  ]St.Thomas Aaqinas
School bé]ieves this section upholds their rﬁghts as,a\gfoup to further
the goals of their religion.  Specific po{nts in" issue eﬁerging frbm the
\ case, whfch demonstrate its dimepsions and complexities, will be addressed
in the subsequent chapter;f At this juncture, it is intended to elucidate
the verdict of each hearing. The chapter concludes with a fourth section
ichhpresents salient points arising from the three hearings. |

\

\ -
\
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Judgement I: The Board of Inquiry

The first hearing of the Margaret Caldwell case was undertakene
by the quasi-judicial Board of Inqu1ry, between May 15th - and May 17th
19794 in Vancouver British Co]umb1a. It was chaired by 1awyer Sho]to
Hebenton, who'was assisted by Professor James MacPherson and Ms, Va]er1e‘f/
Meredith. As provided by the British Columbia Human. R1ghts Code, (here1n-
after referred to as the Code), the Minister of Labour had_ca11ed for a
Board of Inquiry to’adjudicate'the case, as attempts at conciliation had
failed and a settlement had not been attained. At this hearing, David
H. Vickers was counsel for both the Comp]ainant; Margaret Caldwell, and
for ~the Director of the Human Rtghts Code vof British Columbia. . The
Director of the Code was represented: in all three hearings since the
Director's role is as an adyocate for the non—discrimihation principles,
contained in the 1egis1ation,'1n’adetion't0'being cohcernedhwith'the
interpretation and app1icatien of sach principles. A1fred T;,CTaFEé”€
represented the Respendents:'er. Ian CharTes Stuart, Principajé St.{homasr
Aquinas High School; and the Catholic Public Scheeﬂ} of Vancouver
Archdiocese, (Stuart et al.)3, for the three hearings.;f fh‘ terms
Complainant and Reepondent refer,~1respective1y, to the dar%yifwho has -
comp]ained of an 1njust1ce, and to the party who’is ca]]ed t% answer, or
) respond to, the allegation, here Margaret Ca]dwe]] and the schoo]

‘% .
It was determined by the Board that “the 1ssue 1n th1s case is

whether St.Thomas Aquinas ,School ... “violated: section 8 of the Human

Rights Code of British Co]umbix ... when 1t decided “not to renew the

-
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contract of Marnaret Caldwell, a teacher of commercial subjetts; on the.
ground that she had married a diyorced Protestant in a civi]Aceremony
outside the Roman Catholic Church" (Reésons for Decision,A1979, p,Z)Q
The Board had to judge on thnee separate grounds of discrimination a]]egeq,! ,
by Margarét Caidwe]i: ré]igion, marital status and without reasonable
cause. -As detailed in Chapter 2, the B.C. Human Rights Code specifies.
areas 1in which discriminatory practices are forbidden, and section 8
refers specifica]]y to discrimination in employment. The ‘basis of
Margaret Caldwell's angymént rests on factoré‘>proscribed in section 8,
namely, reltigion, marital status and without;reasonabie cause. Firstly,
she maintained that she was unfainix discriminated against becadse as a

Catholic, more was expected of her, than if she was a Protestant.

Secondly, she maintained that her marriage had ‘caused her to be treated

differentiy from when she held Singie status. Thirdly, she feit that

there was no reasonable cause theh couid have been used as a reasén tGi”'
refuse her further empioyment in the school,

//f’fDuring the hearing, a substantial amount of time,was given over
to examining the nature of a Catholic sghooi._ Evidence was obtained from -
oral testimonies of individuals in the Vancouver Catholic Community, in

addition to information acquired from written documents. = Further evidence

was provided in“the form of the. school  contract, which Margaret Caldwell

signed 1in September, 1977, which states 1in part: "The emp]byeé

agrees ... to exhibit the highest model of Christian behaviour

(Board of Inquiry, Exhibit 5).
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The Board also examined carefully two'mgjorrpub1ications; “Iﬂg

Catholic School", formulated by Vatican Council II; the "The Catholic .

School---Its Character and. Mission" by the Most Reverend Archbishop

Carney; énd based its understanding of the subject matter on them. (Thege
were reviewed in the previous chapter). It was-acknow]edged by the Board
that "the goal of the Catholic Schoo] is that its who]e educational
prog%am shall, be permeated by the Christian spirit® (Reasons for Decision,
p.14). Finally, the Board noted the Jjudicial recognition given to

denominational schools in Tiny Separate School Trustees vs. The King-

(1927) in which it was stated:

Common and'sebarat; schools are based on fundamentally

different conceptions of education. Undenominational

_schoois are based on the idea that the separafion of

secular from reTigious~ education is ~advantageous.

Supporters of denominationa]'~§choo1s;~'on*~the—fothérf-i B
hand, maintain that re]ié{ous instruction and influence ' y
should always accompany secular traihing (Ibid).

] The Board was also concerned with the denominational makeup of
theASf.Thomas Aquinas staff. It was néted that in the academic year \‘\
1977-78, St.Thomas employed six{teaﬁheps, out of a tQ§a1 of twenty, who
were non—Cathdlic; "there  Was some 'spiritual' bene%ft in employing
non-Catholics in that hiring such pergons is an example of tolerance"
(ibid, 5.15). Of the six non-Catholics, ope wasrah'AﬁgTTé&n“WHO‘had,beeh””
divorced. ggdkAhad subsequently remarriea. This was acceptab]Ei to: the ‘5

school if 1t.Was evident that such an action was within the doctrine of
) - T
-

s
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the Protestant faith, whiéh recognizes marriages to divorced péréon%.irFor
"Margarét~Ca1dwe11 the situation @asfveﬁy different because the Catholic
Church does not recognize“SUCh marridges; Hence, she "was tréated in a
different manner than she would have been if she were not a Catholic.
More was expected of her because she was a Catho11c"’(Ib1d, p.17). Ian
Stuart explained the school's position in this matter by stéting that "he
would raﬁher>have a subject not taught than have it taught by arperson'
who, being a Catholic, failed to life up to Catholic standards 1ﬁ his
private life" (Ibid, p.17-18). | '
The Board accepted that the échqo1'§ decision not to employ, or
re-employ, a Catholic who had married a'divohcé, was founded on a general
poTicy adhered to by other Catholic schools. Margaret Caldwell held the
view that ma;;?gges\§1m11ar to hers were commOnp1ace; and they did not
necessarily indicate Qithdrawa] from the Faith.
Having examined the nature--of-—a —Catholic—school,——and—the - - ...
fundamental disagreemént between Stuart'et_a1., and Margaret Ca1dwe1]; the
Board tu;ned next . tor the ‘]ega] concérns of the case. In order to
determine whether tﬁe hiring po11cy of St.Thomas Aquinas, based‘on Church
Taw, 1is contrary to secular law as specified by the Cddé, the Board
focused on four 1éga1 issues; (a) bona fide -employment qualifications
detailed in sectibn 8 of the Code; (b) the exemption for private organizat
tions contained in section 22 of the Code; (c)' the provisions of

section 93(1) of the British North America Act (1867); and (d) the right

of freedom of religion.
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(a) SeCtTOn'B,df the Human Rights Code of British cotumbia — ~
. P - . ’ PR

Section 8 of the Cod% dea1s spec1f1ca11y with d1scr1m1nat1on in

RO |

respect of emp]oyment and 1s centra] ‘to the ‘Margaret Caldwell case. ' The

2"

section is concerned w1th the right of equa11ty of opportunity based on. °

~ bona f1de, or 1eg1t1mate, qua11f1cat1ons for emp1oyment, and the grounds

M
i

upon wh1ch d1scr1m1nat1on in the workp]ace are unacceptab1e A1] three

Jud1c1a1 hearings had to determ1ne,tthe correct ytnterpretatTQn of the

section and the purpose of it, as envisaged by the B.C. ]egﬁsiéture. The

_ section reads:

8. (1) Every person has the right of " equa11ty of opportunity based on

' bona fide qualifications in respect of his occupat1on or emp1oy—
ment, or in respect of an intended occupation, employment,
advancement or promotion; and, w1thout Timiting the genera11ty
of the forego1ng,

' (a) no emp]oyere shall refuse to employ; or -to 'continue to
-employ, or to advance or promote that person,'or ‘discrim-
inate against that personﬁin respect of employment or a
condition of emp1oyment;qand'

" (b) no emp]oyment agency sha1] refuse to refer him for employ-
‘ ment, unless reasonable cause exists -for the refusal or

T discrimination.

(2) For the purposes of subsection (1); . = L S —

(a) the race, religion, colour, agé, marital status, ancestry, — -
p1ace of origin or political belief of any person or class
of  persons shall not constitute reasonable cause: (for
comp]ete\§é*t of section 8 see Append1x B).
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The main issue here, was whether any of the factors 1is£ed Rﬁr
section 8(2) could be used as "péﬂg jjgg»qua11f1cations”,ri.e., could
"marital status” and "religion” be regarded‘as 1egit1mete qualifications
reqUired Of'a person who seeks employment or're-emp]oyment in a Catholic
school? The Board indicated that "an enormous loophole would be driven
- through the anti-discrimination previsiohs of the statute if emp]oyers
were free to treat as bona fjde'emp]oyment#qua11f1cations the various
categories such as reTigion andvnmrita1 status - which are prevented by
seetion 8(2) from  constituting reasonable cause" (Reason for Decision,
p.19). 'Neverthe1ess it was decided by_the Board, thet there were some
voccasione, whenrthe characteristics detailed in section 8 (2), could be
deemedlgggg fide or 1egi£1mate requirements for employment, within the
terms of eection 8 (1). Heving agreed upon;thie issue, the Board had to

~consider next; whether it waeereasonab]e for a Catholic school to reduire

that a Commerce teacher be a practicing Catholic., A distinction was mhde

- throughout all three hearings between a Catholic who adhered to the tenets
: of the Catholic faith, as opposed to one who did not_]iveia 1ife, according
to the Church's teachings. In order to reso]ve‘this dilemma, the Board

made mention of the Ontario Human Rights Code which allows discrimination,

based on an individual's cfeed, if it can be viewed asra-reaSOnab1e occu-
pational requirement. The Board concluded that "tﬁough the position is
less clear in B.C.,... religion and marital status can be consieered as
bona fide quaTifications in respect of emp]oyment" (Ib]d P 21) |
On the interpretation of sect1on 8, the Board dec1ded that the
Catholic schoo] s policy of not hiring, or_re-h1r1ng, a teachervwho had

acted contrary to the Church's teachings, could be reconciled with the
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Code. This vefdict was based firstly, on the special nature of a Catholic

school, which was not challenged by any party in the'broceedings, and

secondly, on "the Board's wi]]ingness to accept the proposition that, as a
Tegitimate means of fostering that special nature, a- Catholic school can
demanq that Catholic teachers practice what the Church preaches, namely
that one should not marry a person who, in the Church'sveyes, is married
to soﬁéone else" (Ibid, p.2é-23).

Having reached this conclugion, the Boafd stéted that it was

unnecessary to take into account the remaining, Tegal -issues, but that they

would make comment on them nevertheless, thus giving them the status of .

obitéf dicta.

[

(b) Section 22 of the Human Rights Code of British Columbia

»

3

Section 22 of thé'~CQQe;*'permitS'iexemptipn from “the "gEneYéﬂ’ -

principles of thé statute, for gertéin,orbanizations. This provides:

* 22. Where a  charitable, phi]qﬁthropic, educational,
fraternal, re1igious‘0r‘§6c1a1 organization or corpora-
tion that -is ﬁof dperated.for—prijt has as ‘a primary-
purpose the bfomdtion’of the interests and welfare 6f
an identifiable group o} class of persons charactgrized‘
by. a common race, reiigion, agey sethmar+ta1-status;\
political bél%ef, colour, an€e§fryrorxp1ace'of origin, - -
that organizT:ion br'groub‘sha11 not be cénsidered,aS"

contravening this Act because .it 1s_granfﬁng a préfer-
ence to'members/of the identifiable group or class of

persons. . ' 4 S
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The issue here was whether the - school fu]ti]]ed these requirements.
Stuart et al. maintained that their\\private organization fulfilled the
requirements of section 22 and, accord?hg to their counsel, Alfred Clarke,

it provides "a complete defence" for their action.in the Margaret Caldwell

' case (Reason for Decision, p.23). Margaret Caldwell's counsel, David

: \, :
Vickers,'disagreed with this, stating that the "identifiable group", in.

this instance, consisted of students only, as oppos\u to. the total Catholic
Community. He further argued that as there had’ \peen no complaints
of the marriage,

.

the students had not suffered any adverse effects A]]\Qf the Boarq,

regardinngrs Caldwell's job performance, as a resu]t\

except Professor MacPherson, disagreed w1th this Tlatter definition of

"1dent1f1ab1e group", stating instead that a broad 1nterpretat1on ould

be used which includes the Catho]ic Gommunity in genera] If the Boae

final dec1s1on on the case had rested on the applicability of sect1o 22 v

Professor MacPherson would, according to the "Reasons for Dec1s1on have”i;’, o

" dissented from the Board's decision, which was in favour of Stuart et al..

It is important £6 note,the‘Board's interpretation ofv"identjfil
able group” at this juncture because issue is made of it in the subsequent
hearings. The Board did not categorical]y define the "identifiable
group“a,but 1hdicated that it was "those members of the‘CatHo]ic faith
residing in the five north shore parishes [sic.] which the school serves"
(Ibid, p.24). In addition, consideration was given to extending the

geographical boundary to include "those members of the Catholic faith who

support the respondent society which owns and operates the Catholic

schools in the Vancouver area" (Ibid). They concluded on this part of

section 22
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Whichever of 'these two geographical limitations is
appropriate, the majority of this Board believes that

- the persons interested are not ju the pupils in the .
School, but are the members of th?tCatho11c faith who .
have created the School and who support it" (Ibid)."

Having decided'}that ‘the whole tCat‘hoh’c Community was the
"identifiable group“, the final argumeﬁt.concerhing'section 22 was tﬁe'
interpretation of the c1ause‘”graeting a Preference". The Bdardjconc]uded
thet the facts Qf the case demonstrated in theih opinion that Stuartret‘ai.‘
had fulfilled this }equdFement of the section. This was due to the fact
that Margaret Caldwell's workload had been divided up among practicing
Catholics 1nftherscheo1 after her contract had exﬁﬁred. Based upon this, .

the Board concluded that section 224y2§ applicable for the school:

The majority concludes that the purpose of section-22-— - o o r

is served by permitﬁing the respondent to make the
preference among the members of the Catholic community
which it has made in this case (Ibid, p.25, emphasis
added). '

It is important to note carefully the Board's choice of words, because

~

issue has been madd of the expression "amon% the members", as the actual.

wording in the section clearly states "to the members". This point wiT]

%

be alluded to later in the chapter. A . ,

L 4
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. (c) Section 93(1) of the British North America Act (1867)

Before exp1a1n1ng why section 93(1) of the Brjtish NorthrAmerica'

Act (BNA" Act) was an issue 1in the'Ca1dwe11 case, it is necessary to

exp]ainfthe terms "u]tra vires" and "1ntra v1res ; and the 1mportance of

the ConStitutionaJ Questions Determ1nat1on Act,(1960),,1n the proceedtngs,—

"UTtra-vires" and "intra vires" are terms concerned. with areas of‘jurts—
‘ ' : S N o
diction.  Websters ™ Third New International .Dictionary (unabridged)

) definesl"intra v1res“ as “within”the poWérs"; as'opposed to u]tra v1res

wh1ch is defﬁned as‘"beyond ‘the scope of, or in excess of 1ega1 power or
author1ty (as vested in-... a 1eg1s]at1ve body) :As noted in Chapter 2,

‘there is overiapp1ng Jur1sd1ct1on in some areas between the prov1nc1a] and
' federa1 1eg1s]atures in Canada,’ but if a 1eve] of government attempts to
, enforce:statutes which c]ear]y‘gp beyond;1ts.boundary of jurisdiction,
then it ts;considered to ﬁayg'éétéa’“u1iFé’virés and the 1eg1s1atJon 1s
therefore inva]ﬁd.b In the Caldwell case, Stuart et al. argued that the
fHuman'Rights,Code of British Columbia is u]tra vires" ‘the province in

light of section 93(1) of the BNA Act: that is, its legislation is beyond

' ﬁts'area,of jurisdiction with regard to denom1nationa1gschoo1 rights, as

_"especified in the BNA Act. Whether this s ‘in fact th case forms an

1mportant submission which is brought forth in" each 3ud1cia] hearing

Second]y, the Const1tut1ona1 Quest1ons Determ1natlon Act 1s of 1mportance -

S

in this case. Under this statute, when a party 1ntends to cha11enge the

'va11d1ty of a piece of 1eg1s1at1on 1t is 1ncumbent upon Him to inform the

'prov1nc1a1 and federal Attorneys Genera] wh1ch Stuart %33a1 did prior to

each Jjudicial hearing. Neither Crown official appointed counse] to

»

\

o
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- rrepresent'them at the Board of Inquiry . (Appeai-Bk Voi; 1, p 11) The

Federal Department of Justice 1nd1cated that it wished to be adv1sed of

the outcome of the hear1ng "shou]d ‘the matter be' taken further" (Board of

Inquiry, Exhibit 4)'} Hav1ng sat1sf1ed the requ1rements of the Const1tu-

tional Quest1ons Determ1nat1on Act the Board was able to proceed w1th the

examination of section 93(1) of the British g%rth‘ America *Act which

$

provides: : ' o -

In and for each Province the Legislature mayAechus- ‘

ively make laws in relation to education, subject and
accord1ng to ‘the following prov1s1ons |
S (1) Noth1ng in any such law shall pre3ud1c1a11y affect'
. > any right or pr1v11ege w1th respect to denominational
schools which any class of persons have by law in the
 province at the Union. “

The 1mporf3h£:fof the legal issue concerning section 93(1) lies in the

recognition of "any rightior privi]eoe“ enjoyed by denominational schools

at the time of a province's entry into the Union. The fundamental

questions examined in the hearings concerned the "rights" of denomina-
tional in Briti{h Co]ombia, and the extent of thesei"rights"-regarding
employment and re-employment of staff.

~ At the Board of Inquiry, Stuart et al. submitted that when

British Columbia entered Confederation, in 1871, Catholic schools had "the

right td dismfss teachers for denominational reasons™ - (Reasons —for--

Decision p.26). The Board concerned itself with trying to ,determjne

’eiéctTy what rights or privileges denominationaT; schools in. British
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Co1umb1a possessed dn 1871 The Board was unw1113ng to accept the sch001 s

argument in this 1nstance, stat1ng 1nstead thatcde om1nat1ona] schoo]s inix;

British Co1umb1a possessed Timited r1ghts Furthe ore, the Board stated

o

“that section 93(1) refers to a 1aw wh1ch spec‘f1ca11y re}ates to

‘.

educat1on, rather than a genera] law such as. the Hu an R1ghts Code I

consequence, the Board reJected the submission by Stua t et a1 s that the )

Human R1ghts Code is u1tra v1res the province of Br1t1sh Co1umb1a by

virtue of section 93(1 ). Section 8 of”the Code did not, dn theABoard sge

opinion, inhibit the rights of Catholic schools.

” E3

(d) ’Freedom of Religion

4

Finally, the issue of religious freedom was aired by counsel for

the school who argued that this fundamental freedom comes within the

jUrisdiction of the federal government-and. that theﬁﬁodewis,inapincableﬂ ,gwe,,y
in this particular case because, "its application would violate rights’rf

‘granted to the respondents as religious freedoms under the const1tut1on of . i

Canada" (Ibid, p.28). The Board was not convinced that the prov1nc1a1

ST

legislation, as exhibited in the Code, .1nh1b1ts, freedom of  religion..

Quoting from Mr. Justice Tysoe in the decision of the B.C. Court of Appeal

in Regina vs. Harrold (1971), the Board further added:

P

The r1ght to freedom of religion does not permit .
anyone, acting- uﬁder the umbrella of his rellglousw -
teachings and practises, to violate the 1aw of the.. -
land, whether that Tlaw be federal, provincial or

" municipal (Ibid).

<



_797_

Aqu1nas Schoo] “and other Catho11c schooﬂs The issue” of freedom of

re11g1on was cons1dered to have no bear1ng on the case. and the author1ty

of the Code was recogn1zed

s

The Human Rights Code is 1n‘p1th.and substance a law
j_resoecting civil rights within the province ‘and is
Va11d prov1nc1a1 Teg1s1at1on notw1thstand1ng that it
‘governs emp]oyment pol1c1es of denom1nat1ona1 schoo]so”

‘(Ib1d p2g), o e

Qe

e

- _ vv ) . e -
C ok ’ . 5 ) [ : s R ’
% e : .

¢ The Board of Inqu1ry d1sm1ssed Margaret Caldwell's. comp1a1nt

effect1ve Ju]y 6 1979,ron the ground that the schoo] S emp]oyment po]tcy

1‘gou1d be "reconciled w1th,sect1on 8(1) of the Human R1ghts Code" (Ib1d,r

o Code Margaret Caldwell and the D1rector of the Code d¥sagreed W1thﬁﬁ,i

\\\

p. 22)' 'She'then exercised‘her'right Yo appeaf under section 18" of .the

Board s 1nterpretat1on o? sect1on 8. They fe}t that re11g1on and mar1ta1

status cannot ‘he cons1dered bona»rf1de 'qua1ﬂﬁqcat]ons. (Appe]]ants

. e, S

a -

Factum 1981 ps 2) It was also felt'that the;school‘shaption could not be

reconciled with sectfon 8*of the Code, and that“the Board's conclusions irt

8

the 1nterpretat]on of this sect1on were errors .of law. Maﬁgaret Caldwell

also stated that the Board enred by a]]ow1ng Stuart,et al. to qua1ify(for;

the exempt1on prov1ded by sec;1on 22 As Margaret Ca1dwe11 -and the

L

Directér of the,Code had sl1ght1y ddfferent 1nterests in the case theyg

freta1ped separdte counsel for the appeat to‘the,SnpremE'ﬁourt'ovathTsh<;'“ —

-3

Cotumbia.  Although the VBoard's decision fawouredf the poSi}ion‘ qfiﬁ

-3
oo
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the schgd], Stuart et al. were far from satisfiediﬁith‘the»outeome. They ~
filed ‘a crosséappea] on the "freedom'pf religion" issue. |

Judgement IT: The Supreme Court of British Columbia

In br1ef the Supreme COurt of Br1t1sh Co]umb1a overturned, the

‘dec1s1on of the - Board of Inqu1ry, thereby upho1d1ng Margaret Ca]dwe]] S -
'c1a1m of d1scr1m1nat1on Mr Just1ce Toy heard the case in February 1980 .
in Vancouver, and based h1s dec1s1on on the ‘same four 1ega] issues -
examined by theABoard of Inqu1ry, name]y. sect1ons‘(a) 8 and-(b) 22 of
the dee;‘(c) seet;oh'93(15’efithe BNA Act; and (d) the,right of;freedom
'of re11g1dn t - | | h | V

o Before ‘d1scu551ng the reason1ng beh1nd Mr JuStice Toy's
vdec1s1on, it'is necessary to make ment1on of the 1ega1 counse] who repre-
sented each party dur1ng the Supreme Court hear1ng Margaret Ca]dwe]] and
Stuart et a] reta1ned the counsel who represented ‘them at the Board.of
:Inquiry' Dav1d V1ckers and A]fred C]arke respect1ve1y The D1rector of

2

the Code saw fit to reta1n a separate counse] Lou1s F. Lindholm. It(1s(
not uncommon Sn human’r1ghts cases for the Comp1a1nants (bothcthe\party L
a11eg1ng dnscr1m1nat1on and the D1rector of the Code) to reta{n separate :.4"

counse] especially if the case is very comp1ex If 1t is apparent, as in

- this case, that the Comp1a1nants are not 1n tota1 agreement as to the

aspects of a- dec1s1on they wish to, quest1on then in eyeryone s intér ,

- ‘separate cpunse1:1s retained. ane f1na1 note regarding counsel’
héaring is ‘that Louis Ldndhqﬁm also’ represented the B.C.‘Attornenyenera]

on the‘ConstitutionaT 1ssues,' The Attorney-Genera] of Canada.had also
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been informed of the abpea]s, but chose not to be represented,(Appea1 Bk.,
vol.2, p.270).

3

~ The appeal was by way of "Stated‘Case" which, genera11y Consists'
of two parts. The first consysts of' the facts'as found by the Board and
the second part deals with the questions of Taw upon wh1ch the Supreme‘
Court s opinion is sought. The appellate Jjudge reviews the quest1ons of

law, on the basis of the facts conta1ned in the "Stated Case", and cannot

Took beyond them.- These legal 1ssues will now be exam1ned

1

(a) Seption 8 of the Human Rights Code of British Columbia

e,
.
N

The 1n1t1a1 quest1on ra1sed by this prov1s10n was whether the
factors proscr1bed by section 8(2) of the Code, spec1ﬁ1ca11y marital .

status and‘reiag1on, could be regarded as bona fide'qua1if1cations, within

the terms of “section 8(1). Both"éoﬁnseT”ﬁﬂ‘Wﬁrﬁaret"CawaeTTﬁandmfor’the"’“’”Wﬁ’

D1rector of the Code argued that the correct 1nterpretat1on of this

section is g1ven by Professor McPherson in The Comp1a1nt of Jan1ce Lynn

"_Foster, Comp1a1nant, against B.C. Forest Products Ltd. (1979).

The first point to be made about s.8 is that it
Aprovides that discrimination on -certain bases -
., namely, .those Tisted in s,8(2)-- is presumptively = ..

illegal. It does not follow, . however, _that . _.
discrimination on other . grounds is automatically

legal: Rather the Tegislature, by inserting the words
"unless reasonable cause exists" in-s.8(1), has Teft
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the door open for boards offinquiry”and courts to find

that discrimination on other grounds is ~illegal.

Basically s.8 deals w1th two.categories of emp1oyment.
Af;;ggdjscr1m1nat1on. First, d1scr1m1nat1on on the basis of

any of the named heads in s.8(2) -is always illegal. . 7
Secondly, discrimiantion [sic:] on other- grounds may N

+ . be illegal in soﬁeiemp1oyment situations T‘E‘tTted in
- Reasons for Judgement, 1980, p.12).

Whilét eonsidering this interpretation of section 8, Mr. Justice
h_Toy 1hd1c§ted that at first sight it appeared that Margaret Ca]dwe1l'é
loss of fprther employment at St.Thomas Aquinas School waskﬁhdeedidue to
her marital status as "she'was_a bigamist according to a Church-po11cy"
(Ibid, p.13). In addition, she had been treated differentty from
non- Catho11c teachers in the schoo] becadee she was a Catho]ic,,and as
L such’ more~was expected of her (Ib1d p- 8) 7 In thlfulhstance,7therefore, )
o 1t did appear that Margaret Caldwell's mar1ta1 status and re11g1on had led
to the discrimination. It remained for Mr Justice Toy to determine
whether jn.fact this had been the case, and’1f S0, hhether this was per-
m1ss1b1e -given the special nature of a: Catho11c schoo]
) In determining the purpose of the Leg1s1ature in.enacting -
section 8, Mr. Just1ce Toyﬂfeund that its matn function was to remove,

from the wérk environment, specific types of discrimination Counsel for.

the school stiggested that the clause- "‘bona fide quaTTchatTons should—be—
interpreted as creating a subgecttve test te~behapp11ed~te—the—employer T
qua11f1cat1ons:and that an objective test was to be applied when cqns1der- '

ing 'unless reasdnab]egcause'exists'" (Ibid, p.13), Mr. Justice Toy was
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-

3

unwilling to_accept ‘this ‘submission, stating that:. "if subjectivelyﬂthe,

e emp]oyer'ho1ds an honest and reasonabte«§e1ief that he is creétfng a bona
‘fide qualification it matters not thati?jewed objectively the failure to
rehire was not done with reasonab1e cehse" (Ibid, p:iS). He further
considered that such an 1nterpretat1on "would be giving undue. emphasis to
' the_open1ng words of sect1pn 8(1) ; wh1ch wou1d render the rest of the

section, especially "the apparent-proh1b1t1onst1n section 8(2) comp1ete1y

meaningless" (Ibid)- Havingydecided to reject this submission of Stuart

et a1;, he chose to adopt Professor McPherson's -1nterpre€%tion of

sectioh 8,7as correct. The judge's f1rst concTus1on in the hearing was:

I, therefore, f1nd thgt the Board of Inqu1ry erred in-
Taw when’ it conc]uded that religion and/or marital
status could be a bona fide qua}1f1cat1on wh1ch they
appear to have done: (Ib1d) A

-

section 22 exemption.

(b)_, Section 22 of the Humah Rights Code of British Columbia

Margaret Caldwell alleged. that the Board of Inquiry erred in Taw

in eXtending'the ambit of section 22 to St. Thomas Aquinas School. In

“order to decide.this;isﬁué, Mr. Justice Toy stated that it was necessary

e

He then proceeded~~to,7deaJQMWith;uthe,mapp1icabiiity”,of,ethe,w,,,

»

"to determine whether ‘her - marriage had indeed set her- apart from the

Catholic Community, whether in fact she was no Tonger. in good standing
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Vwithin‘this "identifiable group". Aonfined as he was to the information
contained in the "Stated Case", hésheld that he could find no evidence to

' support such a proposﬁtion_and further,

thﬁnu;\1s a tota1 absence of evidence that shé’ has
xo]untar11y withdrawn as a Catholic, practising or
otherw1se or that the Church has taken steps to limit
" or qualify her right to be .a pract1s1ng Catholic or.
that she was or is "not in good standing" (Ibid p.19).

™

¥ B v
’ \
J:

N

This - being the case, yhent the school decided not to renew Margaret
Caldwell's contract they were not granting a preferencegio members of an
identifiable group within the terms of section 22. Rather, it was "making
a selgctionzor preference between Mrs; Caldwell and others all of. whom

were members .of the identifiable. group" (Ibid, P.20). C]ear]y then,

sect1on 22 had no app11cab111ty here**and “the” schoot*could nOt"beneth*”%”

A

from the exemthon there1n, _

(c) Section 93(1) of the British North America Act (1867).

-

The schoo] cross appea]ed the Board of Inqu1ry s decision on the ‘

vground that the Code is 1nva11d being an encroachment on federa1 Jur1s-

d1ct1on W1th respect to sect1on 93(1) of the BNA Act Mr. JustTce Toy

commented that it referred to pre- Confederat1on r1ghts and pr1v11eges

' Exam1n1ng the history of the prov1nce he remarked '"In Br1t1sh Co]umb1a '

there were no pre-Confederation statutes g1v1ng Catho]1cs or any other

’ ™~

-

i
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- denomination—any rights ‘or. privileges in”tﬁé‘fTETd‘bfiédutatfoﬁ”*TTde:?***f”*
i - 7 , NG )

p.22). " As denomingﬁiona1 schools in the province had operated outside of

the Public Schoo1 Act, hé coritinued, they had not receive& specific rights

and pr1v11eges Pre and post—Confederation'statutes:of'BritishrCo1umbﬁar
dealt exc]us1ve1y w1th state séhoo1s; and for- this reason,' he was
unwilfing to accept the submiséion that the app1icafion of section 8 would

«1nfr1gge upoﬁﬁaenom1nat1ona1 school rights. In his opinion these rights
~ were nonex1stent before Confederat1on, and "had no bear1ng on the pndSent
case: . : , - ‘ , ' -

»

< Accord1ng1y, I reJect the RespondenI\§ submission thatg
sec. 8 of .the Human nghts Code of Br1t1sh Co1umb1a is -
ultra v1res or shou]d be - 1nterpretgd as inoperative
insofar as it purports to app1y to Catholic schools on
'the basis that the Re;%Ondents do not have any r1ghts
or pr1v11eges as env1saged 1n Sec 93(1 ) (Ibid, p. 22)

(d) - Freedom of Religion

> - -

The finé1 1éga1 1ssge‘to be considered was whether section 8 Of
thgécode infringed upon thelrjght of!fkeedom of.ré]jgion. Stuart et‘a1.
stated that»any interference by the<Bbard of Inquiry with their decision
‘not to rehire Margaret Caldwell, would amount to infringement of. "their
r{ghts of evangelization, propagandizjng and tegéhing of the Catholic way
of life" (Ibid, p.23). Having;considered'thé arguments 1ﬁ”thﬁ§"submﬁssﬁon;
© Mr. Justice Toy déci&ed that the Respﬁhdentsl r%ght.to #reedem'ofipéiigi0ﬁr1—f~ﬂgf
had to be exercised within the Taws of British:Co1umbia,7ahgghé‘qﬁoted'

from U. S. Supreme Court judge, Mr. Justice Frankfurter, in Board of

Education vs. Barnette:
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The constitutional protection of religious fr‘eém"’"ﬁ;' —
* terminated disabilities, - it did not create Few is\\

privileges. It gare religious equality, not civil
immunity. Its essence is freedom from conformity to
religious dogma, not freedom from conform1ty to law
because of" re11g1ous dogma Ib1d p.24 uriderlining for

emphasis by Toy, J.).

In consequence, it was held that,vthe right of freedom of
religion does “not remove the ob11gat1on of comp11ance with prov1nc1a1
legislation. Further, it was conc]uded that the effect of the Code,v"on,;;;‘f
the Respondents r1ghts to propagate the1r re11g1on is incidental and of a
minimal incidence ..." (Ibid, p.25)3 In the view.of the appellate court
~there was not a conf]ict between Stuart et al. 's fundamental- right of.
freedom of religion, and the provincial 1eg1s1at1on, as the dec1s1on not

to rehire Margaret Caldwell.had been a secular one:

In essence it s my conc]us1on that the Respondents
conduct that is being ca]]ed in question is-a civil or
secular matter and shou]d not be character1zed as an
. interference with a right to propagate one's re11g1ous'
beliefs (Ibid, p.26).

Thus all four legal 1ssues-were_dec1ded in Margaret Ca]dwefl's iw
favour at the'B.C. Supreme Court Tevel, her a11egat1pn of discrininatton
was uphe]drand the case rémitted to the Board of Indufry fortan appropriate
disposition. Before thisa could be done howeVer;' Stuart étfa1 served

notice of their intention to appeal the-decision. The appeal was heard by

the B.C. Court of Appeal in November, 1981. -
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‘Judgement II1: The Court of Appea1 of British: Columbia

In short, the Court of Appeal reversed the Supreme Court's find-
_ing of d1scr1m1nat1on after .reviewing the same four po1nts of law. In
this instance, the appeal was heard by a bench of f1ve Judgef with Margaret :

Ca]dwell, the Director of the Code, and the Attorney-Genera]’of;B.C.; Tn_

the role of reSpondents, and Stuart et al. as appe11ants There were four
“ distinct parties in the disputerat this level: figure 5 de11neates thema
and their arguments; An_interesting development to note at this juncture~~ﬁ*:f;
is the-dirergence of the Attorney—Genera] of British Columbia from the co-
respondehtsk ori the app]icabt]ity of section 22 of the Code. Unlike.
Margaret Ca1dwe11 and the Director, the provincial Attorney General sup—‘

"
ported the contention that the Catholic+ schoo1 was exempted under - this

¥

head. Information has yet to emerge which ex“ﬂains this difference.

The purpose of the Appea1 Court hear1ng was to exam1nerrthewi
points of law concerned in the Margaret Caldwell case, which was charac-
terised as a dispute demonstrating r{ghts in conflict:

-

Like moét human rights cases, the rights of -one, here
Mrs. €aldwell, touch the rightS'of‘others, here the
é? school and those interested insjt. The balancing of
’ these r1ghts requires care and sens1t1v1ty (Reasons ) o
“for Judgement of the Hon. Justice Seaton, 1982, p.2). 4. ‘f;;ﬁww;fg

Throughout the hearing, the juétices reviewed the. Board .of Inquirf'§t

,fStatedACase“ and also the argumehts‘of all four parties, contained in the.
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Factum. The Board of Inquiry has the responsibility, in a human rights

case, to determine the facts and the‘va]idity‘of a comp]aiht of discrim-

~ination. When a case ‘is taken further?to the Supreme, Court.and Appeal

fb60urt, it is to question the Board's findings. It is for this reason,

that throughout the dispute,‘the>Board of Inquiry's\initia] decision 15}

constantly examined. The‘Abpea1,Court‘had:the responSTRility of determih{
ing the correct 1ntérpretation of,the7¥our Tegal issues at dispute in the
Margarét Caldwell Case. (Figure 6 gives a further explanation of this).

L

(a) Section 8 of the Human Rights Code Qf'British Columbia

-

Mr. Justice Carrothers noted the importance of section 8‘when'he -

stated:

...determination of the~operaiﬁve_effgctTofﬂeach_wordj.W B

phrase and clause of s.8 provides the key to the
interpretation and operative effect of the statute as
a whole (Reasons for Judgement, 1982, p.3.)

»

The Appeal Court concerned. itself %ﬁitia]]y with the correct interpreta-

tion of the section, and in particular, whether "religion" and "marital. -

status" can ever bé,juStifiab1é employment qualifications. Fqkthermorei

if such factors can be considered bona fide qualifications, then failure

to conform with them, could constitute "reasonable cause" for refusal to

hire or re-hire. Fgr this reason, Mr. Justice Seaton commeﬁted that @hé

Court had to consider what is meant by the terms "re]igion“ and "marital

-
»
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+ status". He«concluded, in‘this‘instance; thatfre+%gian,jas~specj$§edmin

section 8(2) was "religion of itself", rather than a  broad definition s

’/uyhich could extend to "a cause based on religion" (Reasons fdr Judgement, °

1982, p.?): -In addition he‘stgied:
f ) F!

Section 8(2) Tists characteristics that identify an
| individual in a passive not an active sense. Conduct
is left to s}é(ly. What you are is within s.8(2):

~ what you dq;ﬁs not" (Ibid, p.8). g

Q

>

The passive and act1ve connotation 91ven to the section was ;
" correct, accord1ng to Just1ce Carrothers who ifurther added ‘that this
| interpretation ”\hen app11ed throughout the sect1on stands the test of
logic and common sense and provides a pract1ca1 app11cat1on of the statute :

as a whole" (Reasons for Judgement, P- 3) . Stat1ng that the Board of

5

Inquiny was correct in viewtng’Mrs Cawae]] S conduct as’ *fa111ng into

category s.8(1) Justice Seaton stated

‘There was a substantial body of ‘evidence tlat‘ R A
Mrs. Caldwell's marriage outside the church to/ a

divorced person was a serious breach of the rules of
- the church and that, she could no Tonger be considlred

a practising Catholic.(Reasons for Judgement, p.8)ﬂ

vIt s’ appatent' that ‘on, the issue ~of section 8, the Appe@éﬁf%

 Court's 1nterpretat1on of the facts of the case Ted 1t to a conc]us1on

\

tota]]y oppos1te that of the B. C Supreme Court.f Agreement did éxist,

ﬁm |
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'howevér? in the opinjon that the case should be remitted back to the Board
of Inquiry,' to clarify  certain issues which. are’ of importance' to the
court's decision-making. : . C

' -Considesing section 8 specifica]]y, Chiéf Justice Nemetz statéd
thatnif a state school -had takeﬁ'the same action as St.Thomas Aguinas in
brefhsfﬁg to rehiné'Margaret Caldwell, then the Code would definite]yrﬁave'
been considered breached. The difference lay in the fact thatySttThomas
;Aqﬁinas had presented itself as a school with a very distinct phi]dsophy, -

and claimed total‘exemption'under'séCtion 22 of the Code. Referring to

the decision by Hutcheon J." in Burns vs. United Association .of Journeyman

Plumbing and Pipefitting Industry (1978), he concluded that "discrimina-
tion bésed_on re]igion,rﬁarita1;status and the other proscribed categories S

is always illegal", as specified in section 9 (Reasons for Judgement,

p.4). The same judgement was applied in Foster vs. B.C. Forest Rroducts

Ltd. (1979), when referred to section 8. It was' these two opinions which

led the Chief Just%ce to désagreé with the interpretation of Seaton”J.’iﬁhﬁr
this case.\(Therqatggony of religion, stated Chief Justice Nemetz, CoU]df
not be interpréted SO broad]yAas to 1n¢]Ude a pgrson'sjcondu;t emahating'
fromfnon—conformitx fo Church dogmé, proviﬂing.reasonéb1e cause~for action
taken. In the Ca]dWe11 case, the decision net tb‘_rehire her, he:
continued, had not been based on "religion per se, byt on con&uct arising
-out of religion" {Ibid, p.5).
' It 1is obvious that the interpretatton 'of .section 8 was nqtz
shared by" all members of the Appeal Court on the case at bar. Figu}ekGV_

- ?

) : - 4 : _
elucidates the opinions of ‘each Justice on each of the four points,of law,
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- according to his "Reasons for Judgement" (1982). That the fivé€ justices

the fina} decision arrived at represents the »majority vdecisidh of the

Court. What is significant is the fact that the Caldwell case presents

d1ff1cu1t1es in adJud1cat1on, Bértﬁcp1ar1yfa$.a result of:the'appahent

'ambiguittes of section 8.of the Code. e

N N ’
- The ma30r1ty of the Appeal- Court agreed with Just1ce Seaton 3

?

interpretat1on of section 8 in this 1nstance. Thus it was dec1ded that:

~the ‘bona fide qua11f1cat1ons demanded by St.Thomas Aqu1nas, -name]y

,re1igion and mar1ta1 status, were acceptab1e cr1ter1a for, emp1oyment or -

re- emp1oyment in the school. v . : =

>

The next task was to cons1der whether the §%hoo1 cou1d c1a1m

exemption from. the genera1 principles. ofr the Code by qua11fx1ng for

section. 22. S e

(b) -Section 22 of the Human Rights Code of British Columbia

=

gt

Chief. Justice Nemetz's discussien of sectibn 22 is usefdl

because it sets down four criteria which the school ‘must sat1sfy, if it is

to be granted exempt1on from the Code, name?y :
oy
"(a) St.Thomas Aquinas 1is an educational  or religious
organization; (b)%%t is not operated for profit;
(c) its primary purposeris”te'promote the»interest and
welfare of - its identifiable -group; and ({dh_the-
identifiable group is characterized 4by ‘a iz;th

“religion” (Reasbns for Judgement p.7). - : .

, - are-not in total agreement on each point is not unusual in court cases: °
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He stated further that 1f the'Boardﬁpf’Inquiry “found . that‘these four

criteria exist, then .t couid 1ead to a determ1nat1on as “to whether the

o .

. _school "properly c1sed 1ts preference in se]ect1ng other teachers to
 undertake Mrs. Ca]dweH s work" (Ibid).

i The main issue, accord1ng to the Ch1ef Just1ce,rcentered around
rth1s quest1on assuming that Margaret Caldwell was "hired preferent1a11y

as a member of the Catho11c group, was she st111 a member of that group,

"when it chose not to reh1re her7" (Ib1d P 8). He continued that "...it

34

. is open to the organ1zat1on to exercise a. further preference but only in

favour of other members of the identifiable group" (Ib1d)., Finally, the

Board of Inqufrﬁthad to be satisfied that: 7 ' o
the person not rehired has acted in such a repugnant ~
manner that that person has by his or her conduct“
p]aced _himself or herself outside the identifiable ﬁ
grou,'bECausebheror she is no longer in a poSftfpn to‘ ‘
" promote ‘“the..fnterestsf and welfare of thefkgroup N ﬂ\;
(Ibid).

When discussing the AppeaT Court's findings in Section 22,.it fs
.useful to begin with a comment made by Mr. Justice Hutcheon for it

foreshadows the_fjna1‘decfsfonf i/

I v1ew sect1on 22 as the answer to. th1s case. -1 do.
not f1nd it necessary to consider the mean1ng .of ‘
section 8 because if section 22 app11es, as I think it
does, there-is no room for the operat1on of section 8
(Reasons for Judgement, 1982, p.6). '

[} ! [
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el
, Hutcheon J. continued by‘statfng thatifrom51969;to i9l§, denominationa1
vschoo1S' were allowed to emp1oyv personheﬁ**Who' to11owed the ,éhurchfs
teachings, w1thout be1ng in contravent1on of the Code . He was referrtnof
to 1eg1s1at1on before 1973 name]y the Human R1ghts Code S.B.C. 1969
wh1ch a1though s11ght1y different 1in word1ng,);§ very snm11ar to the

present Human R1ghts Code of Br1t1sh Co1umb1a It was Mr Just1ce

’Hutcheon s -conclusion that sect1ou,22 has the same 1ntent as the earlier
1eg1s]at1on expressed'1n sect1on 11(2) > of the 1969 Human R1ghts Code, and o

'that Stuart et_al. were exempted from the Code,s genera1 pr1nc1p1es.

D

Section 11(2) reads: .

The'provisioné.of sections 5, 7, and 8 do not apply to
any exclusively charitabTe;- ph11anthrop1c,
educational,  fraternal, - religious, or  social
organ1zat1on or corporat1on that is not- operated forﬁww;(-f—rif fffff 7
prof1t or to any organ1zat1on that is operated
pr1mar11y to foster the welfare of a- re11g1ous or‘
racial group and 1is. not operated for prof1t b t
1nstitutions operat1ng under the Pub11c Schoo]s Act

. ;. are not exempted (Ibid,'p.7),

-

1

He further concluded, that the Board of Inquiry fWas right in its

conclusion: "the 'identifiable group'rin sectionh22 cou1d prefer one:
member of ‘the group over another" (Ibid, p.8). Mr. Justice Hutoheon s
v | . .

final comment on section 22 was:

+
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e The ru]es of the 1dent1f1ab1e group may . ca]] “for suchr-
”,”preferences within the group One may not agree with
- these rules or with the discrimination that results. I
v think, however, that section 22 permits such rules to
3g" o be- enforced and exempts the 1nst1tut1on, in th1s case -
-St Thomas Aguinas High School,” from the.prov1s1ons of,'
;:sectton 8 of the Human Rights Code (Ibid, p.8).

Mr. Just1ce Seaton agreed with the: purpose of ‘section 22 statgng’

that "w1thout 1t the denominational schools that have a]ways been accepted

as a r1ght of each denomination in a free society would be e]1m1nated“'

(Reasons forfvdudgement, p.10); Concurring with Justice Hutcheon that

—"section 22- must be permitted to prevail over s.8 if it is to accomplish

its purpose", Justice Seaton added:

'nIn a negat1ve sense §.22 is-a Timitation on the rfﬁhtsﬂ~w~77¥—fﬂ~ﬂ~m~

- referred to in other parts -of ‘the Code But in-
- another sense it ‘is a protection of thev right to -

'5associate' ‘Other sections ban religious discrimina~ | ;
‘tion; this sect1on permits the promot1on of. re11g1on
(Ib1d p.10). ' ‘ ‘
) -

The c1auSe grant1ng a preference s as detailed in section 22,

was also carefu]]y examined by the Appeal Court. -Since no new teacher

~ took over Margaret Ca]dwe]] S workload, it had been argued that no prefer—i

/

requirements of the section. Considering this point Seaton 3. stated:

- . - . - »

ence ‘was shown and,- as such, Stuart et a1. -were not fulfilling “the
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“In my -view, 'preference includes the grant1ng of a o 5,
favour or benefit and need not . be restr1cted to e1ect-‘

ing be ween a1ternat1ves,,and thé words grant1ng a ?,:,:_
‘ prefer;Lce to members"  in this section authorize the
- withholding or w1thdraw1ng of a favour-or benefit from

" a non- member (Ibid, p. 11) '

Margaret Caldwell had, in ¢he eyes of'the Catholic Community, ceased to be-

. v ' el ‘
a member and coU]d no ]onger be considered a practicing C&tho]jc,”aecord-

ing to the Church and hence, no 1onger was a member of the l51'derit1’f1"ab1e

group”™. It was due to th1s fact that he was willing to agree with the

‘Board of Inqu1ry S conc1us1on regard1ng Margaret Caldwell's stand1ng 1nf

p)

~the community: - -

-

(3
B

Thus the preference would be to members rather than
. among members. We ~do not have ‘to dec1de7]n th1s case

‘whether s.22 perm1ts preference mong members (Ib1d
p- 12) ‘

-

-~

‘of Inqu1ry had concluded it was acceptab1e for St Thomas Aquinas: to grant
a preference among members. of the 1dent1f1ab1e group, rather than to-

members' of the jdentifiable group; the fact still remaJned, sémantics

notwithstanding, that Margaret Caldwell had ceased towbeﬂaﬁmemberuof the

From. this statement it canfﬁe gathered that although the Boardif

A
o

-

graup. As such, a preference had been withheld from her1 and this was

cons1dered acceptab1e given the special nature of "the group

t
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Mr. Justice Seaton concluded that:

. it.was open to the Board to-find that Mrs. Caldwell
was no-'?onger .2 praCtising Catholic, that within
geographical Timits such persons were an identifiable
group, and that the refusal to re-employ was permitted
by s.22 (Reascns for Juggemeht, p.13).

1 Thus the B.C. Supreme Court's 1nterpretationtofléettion 22 wa; overru1ed.

It was decided that - there was ample - ev1dence to show that Margaret

Ca]dwe11 was no 1onger a member of the 1dent1f1ab1e group , and as such

, cou]d not be granted a preference by . 1t The AppeaJ Court next- considered

« the const1tut10na] arguments presented by Stuartvetvai..

Y

ﬂc)-&v(d) Sect1on 93(1) of the Br1t1sh North America Act (1867) and the

. Right of Freedom of Religion. . B ,t;,',N,W,ﬁm_ﬁﬁeﬁmﬁﬁjwe,,,”,47,,,,,W,,WW

-~
.

The 1ega1 issues’ surround1ng section 93(1) of the- B?ft1sh North -

* America Act, and the right to freedom of re11g1on did not ocEUpy a 1ot of

space in the "Reasons for ‘Judgement" of the B.C. Court. . Only Ch1ef
Justtce Nemetz and . Mr. Justice Seatpn made reFérence to‘them, and then
oh]y briefly, Jeading one to conclude that they were hot majorzconstderae
tions in the final verdict. 4

. Mr. Justite‘Seatbn commented:

# When s.2¢2 1is interpreted 1in other than a narrow

b

fashion, the constitutional arguments cannot be made -
freedom of religion remain and the right to separate
schools continues (Ibid).
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Chiefidustice Nemetz concluded: "the Human'Rﬁghts Code is not ultra vires
: , _ ¢ , :

2 '_,thé.Legi$1ation of the Province" (Reasons for Judgement, p.18). Thus, the

‘B.C;jAgpeaT Court agreed with both the Board of Ianihy,and the B.C.
Sdpkéme Court: the Code was va]i}lﬂegis]ation which was intra vires, and
did not enérbach upon the school's rights or 1iﬁit the enjoyﬁént -of
freedom of re]igfon. | | b

| Thé ultimate cohk]usion‘ of the B.Ci Court of Appeal, as
éxpréssed by HUtcheon J. was fhat it sholild “restore fhe order of the
board of inquiry dismissing'thF complaint of Mrs. Ca]dwe]]“i(ﬁéaéon§ for
Judgement, p.8). In addition, the Court decided that "the case shou]d'bé
remittedroh the §.8(1) questioh and the Board should at the same time be
free to reconsider the application of s.22" (Réasons for Judgement,

Seaton J., p.13). The Board of Inguiry- has not as yet, had the oppor-

tunity to re-examine the case, for Margaret Caldwell sought’ leave to

appeal the third judicial decision, and the dispute will next be adjudi="

cated by the Supreme Court of Canada.gthe final arbiter.

H

/

In summary, the Caldwell ‘case 1nvo]ved.four legal issues which™

were examined at all three levels of the provincial judicia] system; with
the main area of disagreement concerning the meaning of sections § and 22.
On the other hand, there was unanimity on the constitutional questions.

~Figure 7 demonstrates graphically the varying resu]ts‘obtained from the

three judicial hearings. The Margaret Caldwell case will next be heard by

the Supreme Court of Canada. In the course of rendering a judgéméﬁf in
the case, it is anticipated that a definitive interpretation of sections 8

and 22 of the Human Rights Code of British Columbia, will be provided.
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" Implicit in the in'c‘ef‘pr‘etation will be"wha has finalTy won in the Caldwell

"~ dispute.- The Eése‘w111 then probably .be retUrned‘to the 1n1t1ai Board of -
Inquiry, tﬁe fact-finding body, Wh{ch w%11~amend or confirm jts,Origian
decision. That "justice will prevéi]",:is'without ﬁueséionz'but whethef_v

the final decision is feganded as fair, w111 be a subjectivé judgement for

the partées involved. .

50 - . ) I
A 4 . &
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NOTES
Revised Statutes of British Columbia, 1979, chapter 186.

British North America Act,/section 93, 30 Victoria,»chapter 3.

In the proceed1ngs of the Board of Inquiry, the Respondents were-
referred to collectively as: Ian Charles Stuart,. Principal,
St.Thomas Aquinas High School; St.Thomas Aquinas High Schoo] Board;
and the Catholic Public School Board of the Archdiocese of Vancouver.
However, the Society which owns and operates the Catholic schools,
the Catholic Public Schools of Vancouver Archdiocese, was considered
the major Respondent, acting on behatf of the others.—

For a Further discussion for th1s theme see A.S. Abel, & J.I. Laskin,
Laskin's .Canadian Constitutional Law (4th ed.). (Toronto: The
Carswell Company Ltd., 1975). : ’




L3

- “»
- 104 -

3'Chaptern5: Points At Issue’ -

EPEE

T

~ C \‘
*  This chapter examines the issues~*arising from the three

Jud1c1a1 hear1ngs in the Margaret Ca]dwe]] case. They‘demonstrate the$

"dimensions and comp]ex1t1es of the d1spute,f naflely: * ‘the religious

concerns of sect1ons 8 and 22 of the B.C. Human R1ghts Code (the Code)'1

Ap..

the constntut1ona1 jssues conta1ned in sect1on-93(1) of the Br1t1sh North
@

America Act (1867) 2 and. the right to freedom of re]1g1on More specif-

ically the chapter will address the quest1qns: how broad is the term
"religion"?; is it religion per se, or conduct arising out of religion?;
what makes a Catholic "Catholic"?; if there are ditferent categories of

€atholics does the Code prov1de for a preference to be made between

e

them?; exactly what rights were enJoyed by B C denom1nat1ona1 school’s at

}’, ~:

the time of Confederation (1871) ;‘ and is the r1ght to freedom of

religion abridged by the Code? - In answer1ng these quest1ons the d1scus-

sion draws on other cases with similar concerns to those in the Caldwell»'

 case. - ' ' 5

A Issues Concerning Sectton 8 of the Human Rights Cogg;eﬁgB.C. é

(i) "Reasonable Cause"

~ - s
One of the magor Aissdes.in the judicial deliberations concerned-

the question of reaeonaﬁ]e.cause as spec1f1ed,1n section 8(1) of the

Code.

Ao
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.no’ emp]oyer shall refuse to emp]oy, or-to cont1nue
,' to emp]oy, ...unless reasonable cause exists for such -

refusal or d1scr1m1natjon,(emphas1s,added).

The: Board of Induiry and the-B.C. Appea] Court found that reasonab]e
cause vdtd«iexist; for Stuart et a] to deny Margaret Ca?dwe]] further
emp]oyment in_the school since she had ceased to pract1ce what the Church
preaches, "namely, that one‘ shou]d not marry a person- who, -in »the

Church's eyes, is married to someone else" (Board of Inquiry, Reasons for, '

i,
L %

& Dec1s1on, 1979, p. 22-23).
Rather than d1ffer over the terms “"religion" or "marita1‘
status" as cause for Tts act1on,'the school argued that its reason not .
tQ renew Margaret Ca]dwe]T's,cdntract was due to her departure from _
denominational standards, ar“reasonab1emcause;7fdr‘refus]ng;to cont1hue
her employment: - = : L b'. - |
. o
It is reasonabﬂe‘tp say: that parents'who send their:
ch11dren to St.Thomas Aquinas School shou]d not have
to accept as a teacher a ‘person who by “her conduct
has contradicted the very pr1nc1p1es which are the

reason such parents send their children to such,a
school in the first place.* (Appellants' “Ra€tum,

1981, p.12) , . |

. *It is noteworthy that the parents of the school did not Todge a protest
with the school board, on Margaret Caldweli's behalf, contrary‘to the
Heidt case, reviewed 1ater in Chapter 6.
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- The school's counsel argued * that a precedent- had been

,estab]iéhed in Re Essex County Roman Catholic Separate School Boatd and

<

S " Porter-et al. (1978), an Ontario decision which held that the dismissal

[

of Catho]ic.teachehs, for departureifrbm denoininational standards, was

N o - -

//V¢nﬁhﬁssib1e ~In this case two teachers were d1sm1ssed by a Catho11c'
school because they had entered c1V11 marriages. Zuber, J. A., of the

Ontario Court of Appea], stated onrth1sr1ssue;

..;I_take it to be obvaoue, that if a school board

can dismiss forﬂcause, then in the case of a denom-

inational schoo] cause must includer derominational

cause. Serious departures from denom1nat10na1 stan-

. o dards by a teacher cannot be isolated from h1s or her
teach1ng duties since within the denom1nat1ona1

. school religious instructton, influence and examp]e o

7 f6rm an important part of the educational process .
(Ibid, p.11). Co

In refuttné this claim Margaret Ca1dwe111maﬁntained that as the

"cause" was not_job dr performance-related, but due kto .her marriage, .
“réasonab1e Cause“ did hgt_exist.” She waS’supportea in thisvclaim by the
Direétor‘of the Code who argued that separattng the phrase "denominational
standards" from the term "religion", was "an exercise in semantics with-

out substance" (Director's-Factum,ﬂ1981, p.2), and that accOrding to

y .subsection 8(2) of ‘the ICode,* re1igien cannot cohﬁtituteifﬁrea§onab1ef

cause" for discrimination:

It

v
g

S S
RIS

"*"8(2) For the.purpose of subsection (1), (@), the race, religion, colour,
age, marital status,... of any person... sha 1 th~c0nst1tute reasonab]e
cause" (emphasis added).
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"Denominational standards" »,are,ﬁ 1h§épara6]e 'Lfk6m>  R
"religion", because it is just by such "denomina-~ - -
tional - standards", dogma. or rules that one can

distinguish between one sect or _another -- that {s’td",:“'“
say one religion or another (Ibid, p.10). o

LI

$ V : ‘ oty " LN ' . )

The central issue of "rdasonable cause" was taken further, the

+ . - ) ‘ . : ) e ) ) .
»érgument being made that the "cause" was not religion per se, but conduct

arising out 6f religion. Margaret Caldwell relied on” the detéﬁminatioﬂ

in Georgina Ann B?gwer/ngainstr.the. Board of School Trustees, School

District No. GZ/ZSooke) and Percy B. Di]]ingerr(1977) that

7
4

the réasonable cause ééﬁcgpt is intended.to,prétect f
classes or categories of -persons ahdlﬁindﬁvidua1f'
members of ;ucb persons or categories from préjudicia]
conduct relatéd to °the * differentiating fgroup“
e characteristics thch**distinguTshesv'thE' class or '«"f”;
‘ ~ category from others in society (Caldwell's Factum,
1981, :p=12).

>

RN
“In relation to‘ hgk case, however, it was sJBmitted that i"préjudi¢1a1
conduct" may also come from members of bne‘s own fgro&p‘,and that
Sfuart et‘a1. had disér?minated‘égainst Margaret Galdwell on;thé basis of
her "differentiating-characteri;tic (measuredtagainst otﬂer Catholics)
whilst 1gnoriﬁg the: qualities which related to hér»émp*oymeﬁt" (Ibid, -

p.13). - T ' >‘ : d;/'
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A fina1’argument in the "reasonable cause”‘debate was- presented

\

" by the Director of the Code- who contended that the school treated

Marga?et~Ca1dwe11 ‘more severely than other staff members:

Because she was a Catholic she was tireated disfavour-
ably -- more harshly -- than she would have been were .-
she a member of the Protestant or -Islamic Faith.
(Factum of the Director of the Code, 1981, p.5-6.)

P
X

. va Margaret Ca]dWe]].aione-canxbe victimized because of her departure

, from denominational standards, then essent1a11y she is being d1scr1m1nated

k)

'r,aga1nst as a Catho11c, by other Catholics. It was contended that

.?Q%he School Board must ... take upon itself the‘taSk;r
of 1nvest1gat1ng and ensuring the Prbtestants, Jews
and” Sikhs in 1ts emp]oy are -all meet1ng their own
denominational, standards. In add1t1on, a]] déhah{ha-i'
tional standa%ds ‘must be po11ced in respect of each .
employee. (Caldwell's Factum, p.10.)

This is c1ear1y one of the more difficult themes to emerge from

the hearings, as the school wds seen to be genuinely committed to main-

. : s :
taining strict adherence to the Faith by its Catholic teachers whilst,

conversely, being/uﬁagje to m0n1t0r~a6equate1y the conduce of its non-

Catholic teachers. This leads to a situation where; among denominational

schools and schoo]'boﬁnaé, there 1is not equitable treatment of staff.

Both male and female “Margaret Caldwells" can be found amongst Catholic
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t

school personnel, who have not faced the same CUﬁSEqUéntés”as Ca1dweTT**

‘,her$e1f. Also, members- of other religions may not  be ]1yﬁngJup to the
) . - ¢

tenets of their own faith and yet may appear to be beyond reproach. The |

"reasonable cause" argument,.therefore, rests upon thekcffcumstances of
each case, -and subjective judgement on the part of the émp1oyer involved.

If such Judgement leads to Tegal proceed1ngs, then it rests ‘with the
3,/

Colrt's w11ﬁlngness to accept - a -denom1nat1ona1 schoo1 S r1ght to. ..

~ terminate emp10yment according to "reasonab]e caus based on re11g1ous

considerations.

<

L . S

~ employment “section of the Manitoba Human Rights Code to see how/“the'_v

. - ’ ) . A - . - O
"reasonable cause" clause may be averted: ' . Eﬁf%

c1

6(1)(a) no employer ... shall refuse to emp1o&; or to
continue to émploy ... because of race, nationality,
réﬂigion, colour, ... marital status, (S.M. 1974,

c,éﬁ, cap H175, emphasis added).

-

Comparing these two. employment sections, «Jarnopolsky (1982) notes'thé

avoidance of the "reasonable cause" 1agguége in Manitoba's ,emp]oymeht .

section:

-

..a]thoughrthe opening clause is idegtica] to thg;;,jia‘>

of Britigh Columbia, the closing: clause lists the =
‘prohibited grounds rather than using the reasonabls, P

s SN
BN

cause formylation. The result is that there 1$:§Q13

- /A
‘contrqﬁﬂct1on as in the case of British C01umb1a i“
__7\ T ‘j_:;_,: ¢
3

(p.221). ’ S

Finé11y, it is useful to compare section 8 of the Codifwith the
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-

Th1s leads one to specu]ate that a poss1b1e autcome of  the Margarete,,wwe,L

Ca]dWe11 case m1ght be a recommendat1on by the Canad1an Supreme Court for

S~

1eg1s1at1ve amendment in order to remove any amb1gu1ty or contrad1ct1on

within the B.C. emp]oyment sect1on Th1s is un11ke1y; however, because [~
h .
‘the doctr1ne of par11amentary supremacy serves to restr1ct the Supreme

Court of -Canada making such overt moves' (Th1s doctrine ‘is further

@

exam1ned\1n the following chapter, and-the advantages and disadVantaées o
'Y : )

- of the "reasonable cause" Tanguage are addressed in the conc1usion).
. ; = ‘ iy

(ii) "Religion" as a Bona Fide Occupational Qualification"

Central to the section 8 argument is whether "religion" can be

. considered a bona fide occupat10%a1 qua11f1cat1on or requirement *

qx

A]though both "religion" and- "mar1ta1 status", as bona f1de occupational

qua1Jf1cat1ons, were considered dur1ng the judicial hearings, more time

was allocated to the formerwﬁenaracteristic. rThe Vschoo1riargued tnatW:
Margaret Caldwell did not have the bona fide or correct qua1ifications to
justify further employment in the schégi, due to her'contravention of
Church rules; she contends, however, that religion cannot constitute a

bona fide occupational qualification. The B.C. Supreme Court aione

agreed with her submission on the basis that:

*"8.(1) Every person has the~§ight of equality of opportunity based upon
bona fide qualifications in respect of his occupation or employ-
ment" (emphasis added). _
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..unlike some -other human rights statutes the . . . -~ .

'prﬁnciﬁﬁe' is restricted to qUa]ificatiohs"‘ and, e
accor@fhg]y,;1ts mean1ng does not include "require- .
mehts“: or -other Standards. or ob11gat1ons that an
em§1qyer may wish to impose; (B.C. Supreme Court's
"ReaSonslfOr Judgement“,\1980, p.11.) .

. <
o~

cou]d have made re11g1on and/or marital status a bona f1de qua11f1cat1on

" This Court concluded, states Tarnopbfsky;’that "aithough the legislation -

- .l L -

T

_1t did not do so" (p 221) T AR

Profess@r*Tarnopo]sky s*exammnat1on of the fhrst two 3ud1c1a1

2 %)

hear1ngs of the Ca1ﬁwe11 Case, 1eads ‘him: to agreeﬂw1th'§ﬁe B L. Supreme

ification. He observes

Jt s d1ff1Cu1t to see how any other conc]us1on'

“Court's. dec1s1on on the issue of re11g1on as a bena f1de occupat1on qualﬂf/

could have been reached w1th respect to the prov151on ff i!;ff""”"’

that was before Toy, J. To have concluded “that
’ religion could be a bona fide;qualificationfb2cause
~of the= opening clause of section 8(1), would have
rendered the reasonab1e' cause provisiQn ‘ahd’
subsectioniﬁal’,which 1ists the grounds which "shall
not const1tute reasonable cause' ', totally contradic-
tory or 1rre1evant" (p.221-p.222).

R

*®

1

In his'anaDJsis of anti-discrfmination legislation, Tarnopolsky

has identified several provinces which do permit're11g10n~td‘be a bona

fide occupational qua]ificafion, 1nc]uding”‘A1berta, Manitoba, N%y d:

Brunswick and Quebec.  In Nova Scotia;'fbr example, section 8(4)(b) of
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,based upon -“religion” -or “creed", applicable to drganizations,'such as
iéatho11c schools, which are not operated for private profit and which aim

to foster "the welfare of a religious ...group" (Ibid;‘p.208). Manitoba
"~ addresses therrob1em by specifically stating that an organization such .
as a denominational school, can demand thatrre1igion be a bona fide occu-_

pational qualification:

6(7) Exemption

The provisions of this section relating to a limita-

tion or preference in employment do not apply to an

exclusively religious, ph11anthrop1c, educational,
fraternal or social organization that is not operated
for private profit and is operated primarily to

“foster the welfare of a group or class of persons
characterized by a common race, nationality,

re1igion;*coiour}*sex;'age;”maritaT”status;“phys1ca1**w*****”'””

handicap, ethnic or national origin, where, in any

such case, one or more of the above enumerated
criteria is a bona fide occupational qualification
and requirement. (S.M. 1974, c.65 Cap H17S, emphasis
added. )

J
If one compares this section to B.C.'s section 8 or 22, it is clear that
" the Manitoba Act is more specific in detailing what employment qualifica-
tions a denominational school may require. ’
One case which highlights "religion" as a bona.fide occupat{éﬁéT

| qualification is that of Gore vs. Ottawa Separate School Board (1971). A

secretary was denied employment in a denominational school begause she

L. e
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was not a Catholic. * In this finstance a Board of Inqui}y'f0undifhat it

Wanﬁbt reasénab1e.to'expect a secretary to be a Catholic in order to

. maintain the Catho]ic "étmospheré" of the school (Gore Judgemént, 1971).

This case is pertinent to the Margaret Caldwell case because 1in' the ’

consideration of religion as a bona fide occupational qua]ification, the

chairman of the Board of Inquiry concluded:

...1 cannot see how a secretary can be expected to
provide an example for the children. This is surely
the responsibility of. the teachers ...(Ibid, p.8).

k-2 .

Finally, Tarnopolsky observes that in relation to religion as a

bona fide occupational qualification:

- ;..whether'”re1igion“ or "creed" can be a bona fide
qualification or restriction will depend upon the -
facts of each pakticu]ar;t5se. An educational insti-
tution claiming that right has a better chance of
convincing a board of inquiry with respect to
teachers thanwith respect to support staff...(p.223).

(

o

B Issues Concerning Section 22 of the Human Rights Code of B.C.

/

TheoTogians have debated the term "religion" gé_ infinitum,

without obtaining a generé] consensus, therefore it  is -not éurﬁfisingrr'rif—

that faced with a similar task, the three .courts reachedfdifferent con-

clusions. ."Defining Religion; Of God, The Constitution ai~the D.A.R.",
' 13

=



Y

X :

p.546).

Lar T

a comment-.in the University of Chicago Law‘RevieW'(1965)1; notes  the

importance of defihing "religion”, "religious belief” éhd "religious

orglhization" as "the outcome of a_variety. of cases -hinges upon -the

definition of these words" (p.533). The definition of the term
'Wre]igipn“ is  "a prob1em of statutory construction involving the

particular legislature's intent in eachﬁstétute where thelwofd appears"\

(Ibid, p.534): With reference fg‘the American judiciary:

Courts have usually cbnstrUed're1igidn to mean "one's
views of his relation to his Creator, and to the
" obligations they impose of reverence for his being
and character, and of obedience to his will" (Ibid).
&

Y

Without a definition of the term, it is diffiguTt htovdetermine when an

impermissible classification in terms_of religion hég5been made" (Ibid,

Within the B.C. Code itself there is no guidance as to the

meaning of religion. Both the Oxford and the Merrlgm-Webster

dictionaries - contain broad definitions of the term which include:

devotion to a religious faith; religious beliefs and practicesi'a stan-

.dard of spiritua1 life; and religious obligation. This broad definition

was arghed throughout the judicial hearings‘wheneVer the term "religion"

was discussed with reference to sections 8 and 22 of the Code. As.

- evidenced in the previous section, the courts were concerned with whether

the term s religion per se, or conduct arising out of religion, i.e.

.

departure from denominational standards. Two other major issues,.
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relating to the term "re]igion" asrspeCified'ihrsection 22 of-the Code,

remain to be ‘addressed:, (', what makes a Catho11c "Catho]ic"; and i

(ii) if there are differen categor1es of Catho11cs, does the Code -

e

provide for a preference to be made'between them?f

(1) What’makes a Catholic "Catholic!'? S L

s

Aecordthg to the -school, section 22 of the Code provides it
with an exemption féom 'the"pfinc1p1e$ cohtained in the statute, _butf{
closer study' of its prov%;ions' indicate probiems which occurred when L
trying to defend this cTaim, pafticuTariy,with the c]ausek »

..the promotion of the'interests and welfare of aﬁ
identifiable group or class of persons Chafacterized
by a common race, religion,... (emphasis added). ‘

e

-

The Board of Inqu1ny and the B. C. Appea] Court: found evidence
to substantiate the claim that Margaret Caldwell had ceased to be a
member of the "identifiable group of persons" within section\22 of the
Code: namely, "Catholics who live a CatHoth way of Tife" (AppeT]ants'
Factum, 1981, p.13). The concefn is whether the Code provides for a .
definition of "1dent1ftab1e group ... characterized by a commen religion”
to be'se broad as to allow for different classes orvcategories of people
within the religion. Stua;t et al. have a]ways maintained that Margaret -

)

Caldwell ceased to be a member of‘the "identifiable -group" because she



failed fo Tive up to the standards 6f the CatHolic Chﬁrch. Heﬁcé;f%his
entitled themv"fo.prefér over ‘her that class of”Catho]ics which did ﬁéét_
'such 'étanda?as"v\(Ibid, p.14). The school made a clear distjnction
between two “"classes of Catholics, i.e. those who live their faith and
those who don‘f..;” (Ibid).. Margaret Cé]dwe]T, on the other hand, argued
that the exemption_afforded by séction 22 of the Code 1s not broad enoughv
~for the schoo]lto‘practice discrimination ggpgngatho]ics. Both" before
and after her marriage“ she. considered herself a Catholic  and‘ she
contended that a moral Judgement on the part of the school, fegarding her
-standing in the thho]ic community, is not provided Forﬂby fhe Code.

. In her article, The Dismissal Po]iciés of the Saskatchewan

Separate School Board (1982), Myra Bucsis. raises questfons pertinent to
this discussion. ~She makes the argument that exemption sections of human
rights Tegislation, such as that within the Saskatchewan Code, wére not

invoked to allow a Catholic School-Board B

~complete and unfettered discretion  to F'subject
competent  Catholic  teachers to discriminatory
treatment sfmp]y because . they had "sinned" against
chufch»teachingé'(p.105); o t ")

Contrary to Margaret Caldwell, the school c]aimea that she was 'no longer

a practicing Catholic and was no Tonger part of--the "identifiable

group ... of persons characterized by a common .;:religion.l. This begs
the question, theré?gre, what makes a Cathojic "Catholic"? Bucsis quotes
Father 0'Holloran, Chancellor of the'St.Thomag'More College, University
of Saskatchewan, as stating that _ ia

L.
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Once .individuals are baptized in the Catholic faith
they remain Catho]ic,'un1ess or until they decide to
“repudiate their religion (Ibid).

MOst:Catho]ic clergymen would probably aéree with this viewpbint becapse
you cannot take«away-a~persbn's bapfism.f‘however, the school argued that
simply ca]iing youkself a Catholic is not enough:' there must be an
active, not a péssive criterion. ' This view 15 shafed by those who
believe that just being baptizedha Catholic is not sufficient 1ﬁ 1tsé1f;
- for a person to be Véatholic he 6r she musf accept aﬁd practice the
Church's téachings. Furthermore, the Board of Inquiry and the B.C.
Appeal Court were willing to accept the submission that a Catho]ic is a
Catholic  who practices thé' Faiih. For this reason they found that
Margaret Caldwell wés outsidé the 1dent1ffab1e group, and é; such the
school could claim exemption fromtheCode's‘generai\\arfncip1€$ as
detailed in section 22. -

It 1s 1nterest1ng to contrasthECtion 22 of the B.C. Code, with
the exemption clause of SaSkatchewén,‘becausé there js prdvision,-within
" the 1a%ter, for a disfinctioh between a practicing and a nonpracticing

Catholic. Section 16(5) of the Saskatchewan Human Rights Code provides»a

broader exemption than B.C.'s. section 22:

16(5) Nothing in this section deprives a school or a
board of education of the right to employ persons of
a particular religion or religious creed where

religious instruction forms or may form the whole or
part of the instruction or training provided by the
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~ school or board of education pursuant to the
Education Act (Ibid, emphasis added). ’

It s arguab]e that whilst one's religion may‘ be Catho11c,
one's creed or "religious beliefs” may be 1ncons1stent with Catho11c
teachings. Thisbis an observétion of Bucsis' whose exam1nat1on of the
subject 1eads her to conciudeAthat section 16(5) of the Saskat;hewan'Code ‘
provides a preference within or among a religious group.. VIn thig
1nsténce, a Catholic School Board can not on1y require a teacher to be a' 
Catholic, but a]soqto adhere to, and practice, Catholic tegchings. |

Even 1f.section 22 of the B.C. Code was identical to section 16
of  the Saskatchewan Code, a problem would still remain determining the
severity of Church law contraventions. Buscis suggests that Catholic
priests generally are not all in agreement on‘such controversial issues
as birth control, yet they still belong to the same religion. Further,
one can imagine that some Catholic teachers, working in Catho]ic schools,
practice bifth control, yef still retain employment. During“the Board of
Inquiry de]iberationé, kthe question of a transgression being "public
know]edge”'was considered relevant to Churgh 1aW‘contravention5 (This
point is discussed further in the conclusion.)

Finally, Catholic communities differ among’ themse1Ves as to
what 15 acceptdb]e or unacceptab]e and consequent]y, Qhat coﬁtravention
of the Church's teach1ngs results in being in poor stand:ﬁg in the com-
munity, As mentioned earlier, there ex1st today "Margaret Ca]dwe]]s of
both- gender, teaching in Catholic schools, who have not forfeited their

-positions. It matters not what one considers valid cause for Tloss of

¢



S19 - "g9t* »
7 émp1oyméht in a Cétho]ic_séhoo], 1% fﬁép;rtﬁcu1afkﬁﬁ%%o]iq.éomm&nify
“involved peﬁ%gives it to be valid, and if any,action'faken'proves invio-
" late of the sgch]ar Taws ofkthe state. To the extent that a Margaref
.Cé]dwe11 may keep her job. in onekCathd1ic school, aﬁd'1o§e it,in.énothéf,
Dthe answer-"to "what makes a Catho]ﬁq"Catho1ic'" is(dépeﬁdent upon-the ’
views of each particu1ar’Cgtho11c;§ommuﬁity, which is {hvturn détermined o
by its re11éidus head. .

AY

(ii) "Granting a Preference"

Section 22 contains provisions which;\fuxgggﬁlgl\fg\\Margaret

CawaeT], were not met by.the‘schoo1 in order for 1i.to'qua1€fy for
exemption from the general principles of the Code. Of particular concern
was the clause "granting .a preference". Since a new teacherrwasl not -

hired to rep1ace‘her, it waé’arguedrthatrnerpreferenee was exercised. To

elucidate the point, reference was made to G. F. Stephens vs.'MtArthur

and Others (1894) in which it was stated:

Preference and priority mean 1in these uihsfances
pretty much the same thing. One man gets paid in
priority to another or the other may get nothing at
all....it conveys the idea of giving one creditor a
position mg&e advanced than the others...(Caldwell's
Factum, p.15-16). |

Margaret Caldwell further states that even if a preference had been made,

she was still a practicing Catholic and "section 22 does not sanction the
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preferripg of one Catho]1c over another (Ibid, p. 16) oﬁvéflowf"the
establishing of a po]1cy that would proh1b1t the emp]oyment of certa1n
classes of persons” (Ib1d p.15). | ' _ °~

Th1s view was shared by The D1rector of the Code,uho arguedn

that in order to qua11fy for exempt1on by section 22, “the échooﬂ had to - -

grant a preference to a Catholic, as opposed to a non—CathoT1c, Granting

a preference among Catholics, she argue&, is not allowed:

..the Section was not intended to °provide an
umbrella for discrimination based upon the professed
or claimed degree of adherence to dbgma among members
of the same identjfiable group.... Preference on the
basis of degree of conformity to dogma among members
of the common re]igionlyis not contemp]atéd nor
sanctioned by Section 22 (Director's Factum, p.14). |

Margaret Caldwell's responsibilities in the school were divided up among
Catho11cvmembers of the staff who were considered faithful adherents to

the Faith. According to the B.C. Attorﬁg§—Genera1:

The advantage that both the teachers and the other

members of the group got, is that the primary purpose

of the school was carried out, namely the promotion’
of the interests of active Catholics. (B.C. Attorney-

General'd Factum, 1981, p.20.)
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In examin{ng the clause "granting a preference", both'khe Board
of Inquiry and the B.C. Appeal Court, foUhd that:the school had fUifiT]ed,
the requirements.of section 22,.and héncevweré e}émpted from the Code.
The Board of Inquiry specifically s;éteq; in its "Reasoﬁs for Deéisig}“\
that "the purpose of seFtion 22 is ser#éd by'permitting the resbondent to
make the preferencé among the members .of the Catho]ic Community" (p.25),
and Mr. Justice Hutcheon of the “B.C. 1Appeal Court concluded, in his
"Reasons fdr Judgement", "the ru1e§ of the identifiable group may call
for such preferences within £He group" (p,g). - Two ¢0urts have, there-
fore, been willing t0 accept that Ehe'c1ause~fgranting a preferénce" can
be interpreted to extend to members of ﬁhg';;me group. There. have been'

few cases dealing with this issue which prb&ﬁde further elucidation.

The issue of "religion" over1aps.1n both seqtiohs 8 and. 22 of

the Code, and reoccurs in a slightly different sense, ‘when analyzed in.

schools and the right to freedom of religion, addYessed in the subsequent

sections of this chapter.
\ o

C Issues Concerning Section 93(1) of}the British‘NortthmeF%ca ACt,(1867)

When the school was summoned to answer Margaret Caldwell's

complaint of discrimination, its hiring policy was assessed in light of

Ed

the rights and privileges enjoyed by B.C. denominational schools at the"

time of entry into Confederation_(1871). ‘The statutes existing in the

province before 1871 determine whether a denominational school has acted

Y
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within its Tegal parametérs today. - As Bucs{é expTaihs, the centréf aués: 
tion is whether Catholic School Bodrds,-aéﬁording_to the law at Confed; '
eratfon had "a comp]eteiy unfettered discretion to determine the dismissal
policies withip their : sy§temsti (p.loo).}‘ A]thoﬁgh' _référking".to.
Saskatéhewan Catholic school boards 1in pafticufar, her commeﬁts  are

relevant to those within'other’provinces:

If an absolute discretion 1$uenshf1ned;.. [in that

Taw]... then, even if discriminatory, it is outside
the ambit of judicial or legislative reproof. On the
other hand, if nothing within... [the existing

laws]... " authorizes the school boakd's policies 1in
this regard, there is no threshold barrier to attack-
ing these dismissal practises. When assai]ed.they
would have to stand alone, without the protective
shield of the BNA Act (Ibid). '

The exact "righté or privileges" enjoyed by denominatioﬁa]
schools 1in Briti§h<Co1umbia,ras a rédult ‘of legislation beforé 1871, was
a central issue during the judicial hearings. As explained earlier in
chapter 2, a policy of non—sectarianism wés 's?gictly adhered to .in
British Columbia, both immediately before and aftef entry into the Uni@n.

in 1871. In his key work, Church and State in Canadian Edutationv(1959),

Sissons states that the Act Respecting Common Schools (1865) set

"definite Tlimits ... for the activities of religious bodies, and no

special privileges were permitted to anyone of them" (p.378). The Common

School Ordinance (1869) and the Common School Amendment Ordinance (1870)
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replaced the 1865 Act, and were extant when British Columbia entered the
Union. These statutes maintained the policy of nqn—sectafianism within
the.province.

- Section 93 of the BNA Act* applies to-British Columbia, by

virtUe of sectibn.lO.of the Terms of Union, and states that although the v"

Provincial Legis1aturejmay make laws regarding education

93(1) thhing§ in any such law shall -prejudically
-affect any right or® privilege " with respedt to
denominational schools which any class of person have -

by Taw in the Province at the Union
' e

A

Hudon (1980) notés one judicial interpretation stating this to mean "thi;)
authority given the Provinces over education by the BNA Act is subor=
dinate to the mandate of Artié]e 93...-that protects sectarianweaucafion"'
(p.467). - | #

On the question of these "rights or privileges", Mr. Justice
s . ‘¢

Lamont in Regina School Disfrict vs. Grattan Separate School Trustees

(1914) stated:

A right or privilege with respect to separate schools
is some special right or claim belonging to, or
immunity, benefit or advantage enjoyed by, a person
or class of persons with reference to separate
schools, over and above those rights enjoyed at
common Taw or'undef statutory enactment ... It is
some private or peculiar right or privilege as
opposed to the rights possessed by the community
(as cited in Bucsis, p.99).

“
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In his analysis of these "rights ‘or"pﬁiyiTeges" enjoyed by ’

'denominationa1.schod]s in British Co]Umbia in 1871, Sissons states:

. neither.Roman“Catho]ics nor the Ang]iCans nor any
other religious denomination as such had any educa-

tiona]’ribht whatsoever by Taw apart from fréedOm»to’

conduct private schools Under the common Taw. . They

might claim consideration as a privilege but could

not in B.C. demand it as a right (p.379).

Legislation immediately following the province's entry into the Union -

reaffirmed this non-sectarian policy and in 1876 a statute was enactedrrr.v

barring the clergy from assuming a position within the public school

system, be it "Superintendent,... Teacher or Trustee" (Ibid, p.381). He -

concludes that the educational system established in British Columbia

ensured that

9

there should be no minorities with special privileges
which they might deem rights. A1l churches, all
creeds, all individuals 'ho1d1ng those creeds™ or
worshipping in those churches were to have -equal
rights under the Taw, equal protectidon from the siate
in those rights (Ibid, p.387). |

1

The situation still remains unclear as to what "equal rights

under the Taw" might mean with respect to B.C. denominational schools.

Brent

in

her article The Right to Religious Education

and the
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‘Constitutional Stifys of Denominational Schools (1976) attempts t0'def1n§3ﬁ,wH,

4

the ”rightsf “and "privileges" specifically, by an ékamina;ﬁbn* of =
“legislation. 'She maintains that: R

= -

the —only rights of denominational schools  in
British Columbia is that the minority may éstabTishf7r
and maintain them (p.258), '

and concludes that British Columbia can c]éim "the barest of 'rights or
privileges'" (b.259). In other words, "the right to estab1ish;&anq; ‘
maintain separgte Lschoo]s" (Ibid).. This viewpoint was shared by  the -
Board of Inquiry and the B.C. Appea]_Court when édjudicating the Caldwell g
case. The B.C. )Supreme Coﬁ?tagﬁ%wever, concluded that denominational

schools enjoyed no rights whatsoever in 1871. There can be little =

dispute that such rights as existed in 1871 weré 1fm1fed; aﬁarce;tafﬁ1y ‘ s
it is difficult to find any "right df priviiege" Qn'thewstatute book

which specifically permits Catho]icx§;ﬁoo1é to deny further employment to o,
a Catho]ic'fgacher, due to non-conformity with religious standards.

As ;fhe protected "rights or prjvi1eges" of denominational

Falr) ’

".

schools were such as existed at the tjme of eﬁtry 1nto.thé Union, ;hey oy
vahy among the provincesS. Aibrfef(§0mparisoncwith some of the drher
pro?inces indicates how limited the rights were for BQC.‘denOMinational -
schools. In Newfoundland, the educational system has been eéiablished o
along religious ‘lines and six main denomination&] groups have access to

pubTic funds. Ontario and Quebec a]éo have extensive rights whjch

include: (a) the right to. establish denominational schools; (b) access .

o
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fgz\state,,gid in the',c011ect10n of takes; (c) tax exemptibns;
(d) re]igious instruction within the schools; and (e) the right to
support the scho]s of one's choice (Brent, p.249-250). Compared with
this situation, denominational schools in British Columbia have 1im1ted
rights, narrowly defined as the right to establish and maintain separate
,séhdols, énd; until 1977, theyAreceived ﬁo financial support whatsoever
fromrthe state. If the Northwest Territories or the Yukon were to be
given provincial status, the rights of denominational schoo]s would be
those presently vexistiﬁg at 1aw; i.e. the right of the minority to
establigh separate schools, co-existing with the pub]iq school sector,
(Ibid, p.265). Figure 8 graphically summarizes the "rights or priv-
ileges" enjoyédbxigenominationa1rschoo]Q in all provincés at the time of
Confederation. | |

Manitoba 1is of particular interest here 'éince “apart from
having "an inalienable right to establish and maintain such schools as
well as conduct them in an unfettered manner® (Ibid, p.256-257), a
fﬁrther prévision: states that nothfng in any iﬁw shall prejudicially

_affect denominational school rights or privileges which:

“§5ﬁ§ class or persons have by 1aw or practise at the
" time of Confederation (Ibid, p.253).
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Figure 8: Rights and Priyileges Afforded Denominational
TLE g -
Schools at Confederation
A -
£ .
- 1867 1867 1870 1871 - "
Ontario and Quebec New Brunswick and Manitoba British Columbia Pri
Nova Scotia - . o
1. The right to estab-~ | 1. No special pro- 1. At time of Confed- 1. The '"barest of 1.
lish denominational | vision with regard to eration, 1870, impor- rights —or  ‘priv=" "7} sic
schools, separate schools tant addition.to word- | ileges'. S ina
under constitutional ing of section 93(1) of a ; -1 und
2. The right to invoke | arrangements. o BNA Actf "rights or | 2. -The Tright. to arr
state aid in the collec- privileges.,. which any maintain and - fed
tion of taxes necessary | 2., Rights existing class of: persons have estaplish denomina-
for the support of such | at common law, by law or practise, in tional schools. 2,
schools from their sup- | namely, the right to the province at the ‘ sch
porters, establish and main- union", Yet this pro- 3. No government: puk
tain separate schools. | vision has been ignored | aid until 1977, .- fed
3. The privilege of < | in the past. tis
exemption from taxation | 3. No right to tax :
for the support of the | revenues “and- no 2. Right to establish 3
public - sources of the | relief for supporting and maintain =~ such- - eme
province, ‘ 1 public schoo‘ls., B ~schools . "as well as , sut
conduct them in an un- - AR A K
4, The privilege of |4, A "genﬂeman s fettered manner'.
having taught in such | agreement" provides- |* .
separate ' schools the | assistance for den- 3. No compulsory
religious tenets of ! ominational schools. attendance at public ,
their denomination. schoot. ‘ P

Noteﬁ

Information for figure taken from The Right to Religious

Education and the Const1tut1ona] Status of Denom1nat1ona1

Schools by A. S. Brent,

1976.
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"The "Barest ofr
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tablish denomina-
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No government
d until 1977,

~under

1. No special provi-
sions made for denom=-
inational schools
constitutional
arrangements at Con-
federation.

2. Denominational
schools supported by

public funds at Con-

federation by prac-

“tise, not law,

3. Gentleman's agre-
ement provides full
support for denomina-
tional schools.

Cis

1. Right on the part
of the minority to

establish separate
" schools,

2, Ratepayers free

to designate which

school system is to

receive their taxes,

but what schools

their children attend

their classificatioa
as a member of the
"minority or major-
ity'.

predetermined by

1, The "most
liberal" rights.
2, All. schools.
i receive “public
funds on- a non-
discriminatory

basis.

3. Extension of
the right <o den-
ominational tax-
supported 'schools
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1. If and when these
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provincial _ status,
denominational schools
would have those
rights and privileges

‘which exist by law at

the time of

namely:

union,

2. The minority has
the right to establish
denominationally separ-
ate schools - whilst
the majority can still
have denominational
schools, but they would
be public schools.

‘J
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According to TarnopoTsky'th1s wording makes ;hé’Manitoba Azt ,
"wider in scope" (p.213). Certain]j it is broader than fhetB;C. 1eg%s1a—_
tion, due to the words "or B?Ectise". This distinction between a "r{ght“

and a "practise" was noted in Trustees of the Roman Catholic Separate -

Schools for the City of Ottawa (1917):

It has been decided by this Board that the right or =~
§r1v11ege reserved in the provisibn is a legal right
~or_ privilege, and does not include any practise,
instruction, or privilege, of a vo]untary charact '
,wh1ph at the date of the passing of the Act mi
in operation (Ibid). '

Much of what denominational schools c1a1m as ribhts from the

past, may have been deve1oped and accepted due to 9ract1ce, for example,

dismissal policies based on -denominational reasons. . Denom1nat1ona1ﬁﬁ"ﬁw

schoo]s in British Coiuhbia,Aand‘Canadian independent schools in genera],
have pursued hiring policies designed’tq cqmp1§‘with the school phil-’
osophy. In Eracticing this policy they arebm;1nfaining an assumed right, .
rather than a legal right, if in fagt there is nb provincial legislation
protecting that right. In thé Cése of denominationa]‘schoo1s‘1n British
Co1umbia, there hay be an assuméd right, due to practice‘qr chstom, to
pursue employment policies based on religious consideration, nonetheless,
" .the exact legal right specifies only the right of estab]ishment and .

‘maintenance for denominational schools in 1871.
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~* Professor Tarnopo]sky« discusses the issue of constitutional
protectionfaffofded+denom1nationa1 schools by Cirtue of section 93(1) of

the BNA Act -with reference to specific cases. In Roman Catholic Separate

FSchoo1s Tfustee for Tiny el at. ys; The King €1928) it was stated that

although the needs of 'fe1igious groups must be gconéidered, there s
'ﬁrovinc1a1 pQWer “to mould the educational system in the -interests of the
pubiic at 1arge, as distinguished from any sector of it, however
1mportént" (p.214).: Simiﬁar]y; the Bodrd;beIHquiry‘Hn the Gore éase'

concluded on this issue: - : : o

Section 93(1) could not have been intended ... to

. prevént~the legislature from enacting any law which
affects the rights and powers of separate School
Boards. It mustt have been contemplated that the
provihce could, for the sake of ‘health, or morals,
or for public policy reasons, enact laws or legis- -
lation with respect to schools (Ibid, p.214).

Tarnopolsky illustrates this point with reference to the

‘Ontario Sehools Administration Act (1970),yaWhich contains provisions
applying to both separate and public schools, regarding such matters as
sa]anyvnegotiationé and compulsory attendaﬁée. ‘He continues by citing

the Gore judgement:

If recognition of trade unions or teachers' associa-
tions can now be made applicable to schools boards,
despite the fact that there could be an argument
that the school boards were free to ignore such
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associations in 1867, then surely the province could
decide to apply the Ontario Human -Rights Code to
schools unless the discrimination practi;edihy the
school- is such as can be described as being
“reasonable occupation qualification” (ijd, p.214).

The present-day acceptance of such things as trades union and téacherSf
association is a valid point here, although it does not resolve the
"reasonable cause" issue contained in section 8 of the B.C. Code.

With regard tovthe protection afforded by section 93(1) of the

BNA Act, Tarnopolsky makes particular reference to the‘Margaret,Ca1dwe1J

case. He states that given the fact§ the B.C...Supreme Court had af its
disposal, the conclusion. that "section'93(1) of the BNA Act does not

render anti-discrimination  legislation ultra vires, must be correct”

(p.223). More specifically,

as far.as. section 93 of the BNA Act is concerned, .
since the opening paragfaph grants therrpower to
provincial legislatures to "make Laws in ;;1ation to
Education", - and since subsection. (1) . thereof
provides that "nothing in any such Law shall
prejudicially affect ... Denominational Schools", a
restriction upon a general public policy statute,

like a -human rights code, could not have been
intended (Ibid,” emphasis added). ’
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" Notwiphétand{ng»the fact tﬁat denoﬁinational schools of;éhwhad
Timited "rights" at‘phe time of entry 1hto the Union, as i]]ystr;ted by
Sissons and Brent; nor Tarnopo]sky‘s argument above; cQurt,judgement§ may
still be favqurab1e tb’dénominationa] schools. The reason for thfs Ties
iﬁ'the court's sensitivity to ghe school's cbmmitment to mdintainufts

ases examined in the following chapter.

-
e ~

D Issues Concerning the Right to Freedom of ﬁeTigion

*’***Ther*fiha%g'§ection4f4n this ~chapter4~is~—alseégeongernedmAMithf

cohstitutﬁona]]y guaranteed rights, but in this instance it involves the

right to freedom of re]igion. * The exact,étatUS of this right is itself a

contentious one. Prior to the recent passdge of the Charter of Rights

and . Freedoms, there was in Canada no constitutionally entrenched

guarantee of "“freedom of religion". The British North_ America. Act.

does not specify "religion as a constitutional head of power", states

Godfrey (1964), but instead refers to "1egis1étjon in relation to freedom

o

of re]igion“.(p.60). Before Canada had a Bill of Rights, court decisions

implied the sanctity of basic freedoms through’ cases such as Saumur Vs :

Attorney-General for Quebec (1953) and Switzmann vs. ETbling (1957), with

the Courts relying on the preamble to the BNA Act which states that
Canadé is to have a "constitution‘timﬁ]gr in principle to that of the
United Kingdom". Using this rationale Canadian courts have felt able to

provide remedies for -unacceptable infringements of basic rights and

freedoms, eVen in the absence of any written authority.
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The Canadyéir;>}10f Rights (1960} staﬁés:that “Every Taw Qf. ‘

Canada shall, ... be“Jo <onstrued and applied as not tO'abFogate,'abridge‘

£

of infringe ... any of\_the rights and freedoms herein recognizéd'dnd

declared," and section 1(c) specifies_inter .alia h?téedom of ré]igioﬁ",

as a basic right (Ibid, p.61). The Canadian Bill of Rights did not have

any special constitutional status however, being an ordinary statute of
the federal parliamént which could be repealed by a Simp]évmajorityj as

N noted in chapter 2 its twenty year history has hot’been an impressive

X one®. The passage of the Constitution Act (1981) with its constitution-

,a]ly'éntrenched,Charier,of RightsJ,plaCEdffreede.Qf,réij,'L

~solid legal base. Section 2 of the Charter provides:

-

2. Everyone  has the following  fundamental
freedoms: | _
(a) freedom of conscience and religion; '
(b) = freedom of thought, belief, opinion... B

Un]é;s this. is held to apply retroactively, however, it will be of
little use in the Caldwell Case.,'Decisions on freedom ofkre]igion under

the Canadian Bi11 of ‘Rights such as Robertson and Rosetani vs. The Queen

(1963) are of “limited use, because the Bill applied so1ey’t6;federa1
| legislation. o \ -
‘ | The genéra] intention of the Code 1is to remove discrimination

from the workplace and in certain commercial relations, as nmntioned'

earlier in chapter 2. It involves matters within provincial -jurisdiction
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such as housing, employment and service industries. gIhe Director of the

Code descrjbes it as:

a law of general application in refation to property

and civil rights in the province and as such, is
intra vires the 1eg1s1at1ve assemb]y of Br1t1sh
Columbia (Director's Factum, p.18).

Sections 8 and 22 ot the Code are concerned with the employer- employee

re1at1orsh1p, and the exemption for certain private organ1zat1ons from

the genera] pr1nc1p1es of the statute These sect1ons do not purport tor

‘app1y' to education specifically, but to any workplace situation. As

commercial relations and civil rights lie w1th1n prov1nc1a1 Jurisdiction,

the 1eg1s1at1on is generally considered to be intra vires. That i

uniess a party questions its réa] area of jurisdiction wh-ich occurred at

'<'every level of adjudication in the Ca]dwe]] case. .A11 side&;seemed to .

w0 agree that freedom of re11g1on is a federal matter

The schoo] argued that the Code 1nfr1nged upon its right to
practice freedom of religion for three main reasons. Firstly, it was
subm1tted that freedom of religion includes the right of parents to

se]ect the religious education of their children through the patronage of

~a denéminational schoo1r(Schoo1'$ Factum, P 16). Second]y, the school

contended that the se]ect1on of teachers is governed by re11g1ous cons1d—
eration and that choice Ties within the area of “freedonl to control

re11gious education" (Ibid). Thirdly, the school maintained that legis-
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‘ulation which interferes with the right of choice in religious educétion,

" has the effect of reducing parents choice "in order to favour a claim to

employment” (Ibid, p.17). The school submitted further that the freedomglzgggg

-of religion is a federal concern®; that,parehts' freedom to control the
reétigious education of their children is bart‘of the exercise of freedom
of religion?; that this free&%m'should not be Pabroggted or abridged
without the most coerciye reasont0": and that the ‘teacher in a
denominatiqna] “school has a special "role 1in fulfilling the séhdo]'s
objectives!!. (Ibid, p.17-25). Reliance was also placed -on Article 26-3

of the Universal Declaration of Human Rights, which state§g;§@

2N

Parents have a prior right to choose the kind of =
education that shall be given to their children

(;de, p.24).

! g
~

In suﬁ, the school constantly arQued that "the whole raison d' étré of a
| religious school is rendered nugatory" if it cannot require its teachers
to adhere to the tenets of the faith,/andvthat the emp]oye;; employee
relationship 1is very differenti ﬁnf a re]igfous school thanrrjn a
non-religious school (Ibid). As’gach it cannot be regulated in the same ~
manner. Stuart el al. did not.argue that. the Code has no application at
all to a denominatfona] school, but questioned "the ex%ent of its appli-
cation’ ... to employment decisions made on religious grounds" (Ibid,

p.32). In other words, they were not disagreeing with the general

purpose of the legislation but with the effect it would have on their
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establishment if it were allowed to. interfere with their employment

practices. - To conclude, the school's position on this issue can be seen

in the following statement:

If the Province can require the Catholic school to
employ a -Catholic that breaks Catholic marriage
rules, it can requirevit to employ one who practises
abortion. It can require a Jewish school to employ
a Jewish 'teacher"who ‘eats pork ... indeed, any -
religious school to employ teachers who in the eyes

of parents and students Tlive lives of sacrilege. It

is submitted that such enactments are not within the .
"legislative competence of the provinee (Ibid, p.34).

Margaret Caldwell and the Director of the B.C. Coée rejected
the arguments based on freedom of religion. The former argued that the

Code does not abridge or 1nteeferevwith the school's right to practice

freedom of're1igion providing that right is exercised within the limits
of the law. It was suggested that wherever a re]igious establishment
disagreed with a law it attempted to seek refuge behind a shield of

religious exemption. Reference was made to Regina vs. Harrold (1971) in

which Tysoe, J. A. stated that avparty is not: 'j

s
exempt from all laws that in any way interfere with

the manner in which and the means by which he sees v
fit to engage in the practice and propagation of his
'barticu1ar religion, no matter how detrimental that
may be to the other members of the community, except-.
only Tlaws enacted by the Parliament of Canada
(Caldwell's Factum, p.17—18).); '

~
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" The Director of the Code made mentibn of Robertson andéRoséféﬁhT'vs. The

Queen (1963), in which Mr. Justice Ritchie of the Supreme Court of.

Canada, stated that rights and freedoms were:

subject to a vrational, developed and civilized
system ~of Tlaw which imposed Tlimitations on the
abso&gte liberty, of the individual (Director's
Factum, p.23).

The main argument of the Director on this:issue was that freedom of

religion:

o }‘1«,
volve and cannot legitimize the use

of re11g1ous mdogma as an excuse for fa111ng to
conform to éfﬁst1ng Taw -~ law which does not stifle
religious thought  or expressdon,-' but merely
restricts or 1limits the effect and application of
rules or dogma . (Ib1d p.24- 25)

A final point made by the Director was that the school's hiring
policy is a secular policy, not based on Canon Law. -She disagreed with
the school's arguments, and instead contended that provincial Tegislation.
which limited or interfered with the school's employment practices, did
not infringe upon the right of freedom of religion. A1l three cou;ts'
were w1111ng to accept this submission, and fhe B.C. Supreme Court stated
that it considered the school's hiring policy to be a secular deicy, and

as such removed from the religious domain.
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Finally, on this fundamental issue of constitutionality, itods

useful to refer to the recent. Supreme Court of Canada ;judgement in

A. G..Canada and Dupond vs. The City of Montreal.'v,Speaking for the

majority, Beetz, J. stated the following: .~ . . = SRR

1. None of the freedoms refered to is so enshrined
in the constitution as to be above the reach of
competent legislation. - ' L

2.  None of the freedoms is a single matter within
exclusive federal or provinciaT competence.
Each of them 1is an aggregate of 'several
matters, which depending on -its aspett, come
within federal or provincial.legislation (Cline
and Finley, 1981, p.138).

If one applies these propesitions to the school's claim, it is

evident that firstly, the right of freedom of re1igﬁon,may,be consjderedﬂ, ,A;W‘,,

within provincial legislation, and secondly,. the freedom is rnot above

coméetent legislation. "In the three jud1c1a1 hear1ngs of thE'Ca1dwe1T

case, the courts decided that the Code is competent 1egis1ation;

The Human Rights Code is in pith and substance a law
respecting civil rights within the province and is
valid provincial legislation notwithstanding. that it
goVerns employment * policies of denominational
schools (Board of Inquiry, Reasons for Decision,
p.29). ‘ ‘ :
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They were willing to accept that the intention of -the Code is to advance

the government's secular goals and, in this case, such po11cy'd1d not

have the effect of abridging the right to freedom of religion.

To ‘summarize the rather complex legal issues emerging ?:;m the

judicial hearings:

1.

The courts were willing tb accept the term "religion" as having
broad definition, including both active and passive connotations;
"Rights of privileges" possessed by denominational VSChoolér in -
British Columbia at Cdnfederation, were deemed Timited in scope with
no statutory provisioh permitting dismissal, or -contract%lnon—
renewal, of Catholic teachers who had broken Church Iaws; and

The right to freedom of religion was not abridged by the B{C.rHuman

-~

Rights Code which was considered valid and competent legislation.
; -’ v .

With the advent of the Charter of Rights and Freedoms, it is

envisaged that there will be further instances of<statuteé”be1ng

challenged for alleged violation of human rights.

The relative importance of each legal argument is shown in figure 9.

Examined in a broader context, the 7Ca1dwe1177casef,has wide societal

1mp11cations.wh1ch‘are examined 1in tHe subsequent chapter.
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The ReTatiVe-ImpoftahCe of the Legal Arqguments in the

Figure 9:

- Caldwell Case .

In Margaret Caldwell's favour

1. BNA .Act - authorities suggest there
is no statutary '"right" in B.C.
permitting a denominational
to.refuse further employment due to
Church law contravention.

2.  Freedom of Religion - unlikely that
a court would consider this '"right"
to have been violated by the B.C.
Human
regarded as
.and is intra

vires.

3. Section 8 of -the B.C. Human Rights

Code - it is debateable whether
"religion" or "marital status" can

be regarded as "bona fide" qualifi-
cations, given the provision in
section 8(2) of the Code. If "bona

fide qué]ificationsﬂ can”be deter-_ .

-, mined by employer discretion, then
this proscription becomes irrele-

vant. K

4. - Section 22 of the B.C. Human Rights

- Code - if the Court accepts the
"identifiable group" to be the
students, rather than the Catholic

. Community, - and if the provision
~ "granting g‘preference" was not met,
" - then .the school cannot use this
section to be exempted - from the

general principles of the Code.

school -

ﬁights Code which, as such, is
competent legislation, -

In the school's favour

Section 22 of the B.C Human Rights Code -
if the ‘Court accepts that all of this
section's provisions were met, then the-
school, could be exempted from the Code's.
prihcip]es. A problem occurs over the
clause 'granting a preference', and with
the "identifiable group" being considered
practicing  Catholics, rather  than
Catholics in general. " ‘

Section 8 of the B.C. Human Rights Code -
interpretation of the term "bona fide"
might * encompass "religion" and "marital-

.status', notwithstanding

‘Also a.Court might- accept that "reason-
able cause" .existed- to deny further
“‘employment. - '

Section 93(1) of the BNA Act - rights and

privileges of B.C. denominational schools
by law, are limited to establishment and
maintenance only, however, the Court may
feel that these rights should be broadly

_interpreted to protect the integrity of . _ .

the school.

Freedom of Re]igi’on@ difficult argument
to substantiate as:¥ie right to exertise
religious belief has probably not been

violated. It could be persuasive if the
Court is willing to .accept that ~the
selection of teachers in- denominational

schools falls within this right.

section 8(2), . .
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Chapter'%: Broader IséueS'in the Margaret Caldwell Case

The Caidwef1 oase, in addition to the fundamental Tegal 1§sues,
.raises broader fssuee concerningffhe‘Canadian va1ueFSystem,-1ts-sty1e of
goVernmenf and power structure. Thie chapter expands on a number of
. these broader themes in the context of the 1n1t1a1 hypothesis of the
thesis: that the Supreme Court of Canada w111 dec1de in favour .of the
schOoT‘when’ft adjudfcates the Caldwell dispute. vIn particu]ar, this
1vchapfer addresses three key areaS': the extent to which constitutional
sanctity is afforded denom1nat1ona1 schoo]s; the tendencyk in Canadian
haman rights Jur1sprudence to favour co11ect1ve over individual r1ghts,

and the traditional judicial conservatism which has frequently frustrated

liberal human rights legislation.

A The Extent of Constitutional Sanctity for Denominational Schoo}$ 

Denominational echoo1s claim "rights" - and "privi]egesf as

guaranteed in the British North- America Actl. Section 93(1) of this Act

specifies that provincial educational Tlaws should not "prejudica11y :
affect any right or privilege with respect to denominational schools
which any class of persons have by law in the Province at the Union" If

there is 1nterference w1tb//these '"r1ghts", the federal government is

//
required to intervene and, if necessary, pass remed1a1 legislation. It =~

is noteworthy that whilst the Constitution is sitent about individual
freedoms, it guarantees group rights in education. - In the previous

chapter, the exact “r1ghts or privileges" possessed by denominational



- 144 -

schools-at Cohfederation, were assessed with reference to British Columbia
and other provjnces. The focus here is on the extent to‘which constitu;
tional sanctity 1si afforded ’such,.schoo1s.'f If these “rights and
privileges” are given broadvinterbretatﬁon bybthe'judiciary, then indi-
viduals, as well as provincia]i]egislatore, will find it ditficu]t to
impinge upon theﬁ. | |

- Most of the denominationa1‘schoo1s existing in the provinces at
Confederation were established by the Catholic or Protestant churches.

Central to denominational education was the issue of mihority language

.

rights. Ihe‘new Charter of Rights and Freedoms'(1981) provideS'greatér
protection for minority-ladguage rights, than did tde BNA Act; Schoole
have been viewed by soeiety as important for the perpetuatidh,gofty
different cultures, and denominational sehdo]e haVe'been'we]1-suppqrted_
by French Canadians, living dutside Quebec, who rebeTled'agaidst»a‘mono; :

lithic culture. On occasion wheh there has been an attempt tosTnterfere N

with const1tut1ona1 guarantees afforded denom1nat1ona1 schoo]s, the issue
of minority language r1ghts has also been 1nv01ved

In his book Frag11e, Freedoms (1982),, Thomas ,Berger' cites

examples of provincial government {nterference with denominational school
rights experienced by Acadians living ‘in New Brunswick in the 1870s, the
Roman Catholics Tiving 1hv Manitoba .in the 18905 and bthose living .in
OUntario «in 1912. He notes a]so.the courts' refusal “"to give a Tliberal
interpretation to the-  measures that‘ were ‘included in the BNAActi to..
protect the separate schoals of Cathofies outside Qdebec",(gL§3—64). :Ihe

much-quoted dispute regarding . denominational schools’ "rights or
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privileges” occurred over the Man1tbba“Sghpo1 Questidn;«‘ln Barrett vs.

Winnipeg, thedSupreme‘Cdurtaof'Cahada held that'the ManitobafSchdo]fAct
.jjgﬁgL[ pre3ud1c1a11y atrected the rights and privileges -of Catho]1cs
with respect to. denom1nat1ona1 schoo]s, r1§hts and pr1v11eges that tney
'he]d 'by practise' wnen'Manitobafjoined Contederation in 1870“ (Ibiq,
p.oy}. The Prtvy,Council in Britain, however;‘rerersed this deCfsidn and
interpreted therrignts of Catholic schoois 1m,Manttoba to be "the rignt
to estab11sh and maintain such schoo]s as: they pleased but‘that'the \

. province was not bound to provide funds for their support" (Ibid, p. 7U)

This totally 1gnored'sect1on 22 of the Manitoba Act? which stated that

provincial ]egis]atioﬁ shouida 'not affect rights and privileges which

denominat1ona1rschoo1s enjoyed, at entry into the Union,'py law or by
*fpractise”. -~ What in fact nad happened was that an thg]ishspeaking

majority 1n'Man1toDa‘a1med to assimilate tne French-speaking h1nor1ty,

ahd the Manitoba SchooT Quest1on’was"partfof~the—po|4tics~of,the day.

The dehominatiohai schpo1s in Manitpba were granted, albeit belatedly,

const1tut10na1 protection against the proyincﬁal legislation, but noty
before several rounds of legal disputes. o

When denominationa] schod]s have c1a1medf"rights or‘pr1v11eges"

concern1ng major Tssues; such as access to public funds, thay have not

a]ways met with success. Simi]ar]y, their rights have beed 1htr1nged‘
upon dur1ng provincial attempts to reJect bi-culturalism, as in Manitobha

in the 189U S. Ihe extent to wh1ch denom1nat1ona1 schoo]s are afforded

constitutional sanctity varies accord1ng to the province and the t1me;
Action aimed at prejudicially aftecting denominational school rtghts is

now accepted as directly contrary to the principles of'the Constitution.
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"It s dinstructive, however, to consider the constitutional sanctity

‘ . o ‘ , |
aftorded these schools whEx e dispute does not involve a school

‘district and a government, but when the confiict 1nVo1vés:the school and

_one of 1ts employees. | | .

Disputes‘Betheh bénomiﬁatjoha] Schbols'énd IndividUaj“EmEpréés

When émb]oyeeg have: a dispute'witﬁ the{r‘denominationé1 schools
they may decide to séék']ega] redress, or:a1tefnative1y ﬁhe case may -
~ never reach the Judiciaﬁy,‘be1ng settled out of court, or cOnsigéred
unsuitab1e for adjudication by a Board ot Inquiry or‘tribuna1.d}rew cases
have become public knowledge, but 1nyar1ab1y when a compiaint ‘against a
denominational school is 1odged, it raises the question of constitutional -

sanctity afforded by section 93(1) of the BNA Act.

lhe Essex County case, referred to in the previous chapter,

heta that denominational schools in Ontario do have the right to dismiss
teachers for rel1gious cause. The statement of Zuber, J. A., in the

Court ot Appea] is relevant here:

.1 therefore conclude that as of 186/, separate
school trusteés in Ontario 'posggésed the power to
dismiss teachers for denominational cause. In my
view, it follows that the™power of the trustees to
dismTss for dénominafibnai cause is a "right or

-
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pfivi]egé with respect to denominational schools"
: posSeséed'Dy separate school supporters.and by virtue
of s.93 ofr the British Nokth Amerieca Act, 1867,
nothing 1n the legislation of the province of Ontario
can prejudicially affect this rignt (as cited in
Bucsis, 1982,.p.115). : ‘

-

This viewpoint was echoed” in the case ot Board of ‘Education for Moose Jaw

Saskatchewan Teachers Federation (1974), which held‘part of a Teacher

.Collective Bargaining. Act to be ultra vires because "selection and

dismissal of teachers was a right or privilege, reserved to the separate

school board" (Ibid, p.115-116).

L , e ‘ |
Heidt, a Catholic school principal who was dismissed by the Prince Albert

slightly ditferent from that of Margaret Caldwell in that he and his“wifé

were seeking an annulment of her former marriage. In addition, the

parents and the students ot tne school lodged complaints to the school -

& board, on Mr. Heidt's behalf (Ibid, p.95). 1o date he has not been

reinstated and the case has not reached court. A similar case is Stack

school - teacher was dismissed, without notice, because nis wife divorced

him. He based his complaint upon the Newfoundland Education Act {1927),

which requires notice for dismissal on immoral grounds, and the matter

has been remitted to arbitration (Tarnopoisky, 1982, b.217).

School District No. 1 et al. vs. Attorney-General of Saskatcnewan and .

A further case concerning loss of empioyment, is that of Tom

Separate School Board, due to his marriage to a divorcee. !he‘cése,is

vs. Roman Catholic Board tor St. John's (197Y), .in which a Catholic

e
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Although not set within a Catholic school, but within a Catholic
organization, the case of Louis Blatt also concerns dismissal for reiig-

ious  reasons. In Blatt vs. Latholic Children's Aid ,5oc1éty of .

Metropofitan Toronto (1979),. Louis Blatt, a Jew, was employed and

dismissed on the same day when it was learnt that he had entered a common

law relationship. He lodged a complaint to the Ontario Human Righté

Commission alleging a breach of section 4(1) aof the Ontario Human Rights

Code< which provides:

Every person has a right to equal treatment with
respect to emp]byment without discrimination because
of race, .ancestry, place ‘of origin, colour; ethnic
origin, citizenship, creed, sex, age, record of
oftences, marital Status, family status or Haﬁd1cap.
In this instance his comblaintf~was~:dismissed~ by a Board ofﬁmlndaﬁry,m,,,m,,ﬂ,

because his dismissal was due to his “11feéty|e"; ratHer than his marital

I//M B
g%gﬁ@?f;ggﬂzgecifqu in section 4 (Blatt Judgement, 1979, p.6-7).

Finally, #wo cases involving support staff in denominationals

schools are noteworthy, Gore vs. Ottawa Separate School Board (19/1) and

Huber vs. Saskatoon Separate School. Board (1980). In the Gore cases,
- (supra), mentioned in the previous.chapter,,a prospective secretary was
~denied employment by a Catholic school because she was not a Catholic. A ’

Board of Inquiry found that

...in 186/ there was no right or privilege at law of
separate school boards to require as a cbnd1t1on of
employment that a person bé a Roman Catholic, (Gore
Judgement, 1971, p.15).
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The Board 1n this case ordered that Mrs. Gore receive a letter of apo]bgy
from the school board, and the Ontario Human Rights CommﬁsSTon recéive a
declaration ot intention fo abide by the Untério Code (Ibid). 1Ihe Huber
 ‘case also involved a secretary who, in this instance was empioyed‘by a
Saskatoon denominational school board and who lost employment because of

a common-law relationship. Her comp]aintbinvolved Article 6.01 of the

Collective Agreement. Although the constitutional argument was again
'used, the arbitration board also considered thé terms of the Collective

Agreement which the schoo! had entered and

by so doing has contracted out ot the right to
"discriminate ...by reason of marital status".
(Bucsis, p.113).

Although Ms. Huper was ordered reinstated, the decision has been appealed - -

' "
and the Saskatoon Catholic School Board:

—

_— _
is seeking collective’ bargaining guarantees that
non-tedching employees will respect church values
(Ibid).

From these two Cases 1t‘appears.thét in the case of support staff, denom- ‘
1nét10na1 school boards have a more difficq!t time persuading courts of

the necess%ty vfof all employees -to support the schoal. phileoﬁhy.,vwﬂ
Tarnopolsky stgtes that school boards are more likely to succeed with
this argument Qhen the employees are teachefs in the school, rather than

support staff.
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schoo]s ‘use the argument that the const1tut1ona1 protect1on, afforded by

The exam1nat1on of these ‘cases. demonstrate that denom1nat1ona1

section 93(1) of the BNA Act, a]]ows them to pursue their own dismissal

judiciary, that if the "rights" and "privileges" are lost by the ~denom-

.inational schools, the quality or character of such organizatibns would

bbeiweakgned. In Mackel1 (1979) it was stated that legislative enactments

would be valid

..Qrovidedtvthey do not prejudicially affect ’a

denominational right or pr1v1lege ...attached to
~ denominational teach1ng or the integrity of the

specified schools... (as cited in Tarnopolsky, p.217,
emphasis added). '
Vs

Bucsis contends that

the pivotal question in these dismissal cases is

whether the integrity and-nature of Cathoiic schools
would be impaired if the schoo! board lost the right

to dismiss’ for denominational cause and this right

must ...therefore implicitly be tound to exist
(p.117, emphasis added).

As teachers are considered the main component within, the denominational _

school system, with the responsibiiity of providing a good example to the
students, their -behaviour ;ﬁnd example may affect the cﬁaracter'"and

/ : .
“integrity" of the schodl. As evidenced in chapter 3, a Catholic

policies. This vreflects an apparent concern, on the part” of the.



- - 151 -~

teacher's public and private [1te must be consiétent With fhé schoo1's
ph11osophy: Denominational school boards feel thatvserious @ontravention
of Church rules is detrimental to the school. There dare others who dis-
agree with wnét Bucsié considers the speéu]étion thét'theéheuﬁminational
school sysfem witl faiI, due to 1napproprjate behaviour on the part of
teachers. While not everyone within a religious community may agree with

its school board's aqtion, the judiciary 1s normally presented with the
combined and unified interests of a community. It is also called torgive

interpretation toc section 93(1) of the BNA Act, »aé it relates to the
school and its,desife to pursue‘employmént practices based on ré]igious,
considerations. In this 1nstante o |

1

the cases in this area, to date, have interpreted the
constitutional enactments in a broad manner. The
existence of Catholic schools 1s protected ?Y,,th?
BNA Act and the right ot separate schocl boards to
implement discriminatory dismissal policies has been

i implied within .the protection atforded.... The
position accepted 1S that only complete treedom in
selection and dismissal of teachers will guarantee
the fultiiiment of the separate school boards' — -
objectives and philosophies. (Ibid, p.120).

The "rignts” and “privileges" ot denominational schools Vas
specified by section 93(1) of the BNA Act, discussed&%n chapter's,kwere
normally 11m1ted to such areas as ma1ntehance and”esfablisnment ofrsuch
schools, and éccess to-pubiic funds. Yet these cases demonstrate that

given a dispute concerning employer-employee relations, the.judiciary has
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been willing to interpret the "rights" and "privileges" to the extent -

that they protect the "integrity” ot denominational schools.

The .desi?e by denominational schools. to protect their .
“1ntegr1ty" means that a teacher's private, as well as professional lite, -

must be consistent with the school philosophy. The Toronto Globe and

‘Mail (1980), cited a spokaspersoh for the Untario “English Catholic

Teachers Association, who stated that "thefSeparafechhooI Board. here

would be loath to accept someone to teach in the schools who was

blatantly going against the teachers of the churCh".r The same artic]e'

also stated that "historically, Ontario's courts nave upheld the right of
separate school boards to fire teachers Tor_acts which go against the
teachings of the Cathoiic Church". As df;cussed‘ éar]ier, Ontariofs
denominational schools possess wide "rights* and "privileges" compared

with other provinces, but even those ‘"rights" do not specify that a

teacher can be dismissed "tor acts which go against the teachings of the

Catholic Church". Is ‘there a sound legal basis tor such an assUmpt1on?

[t 1s more likely that the belief is based on general public policy

rather than any strict legal grounds.
In some provinces, such as Newfoundland; the "rights" and.

"privileges" of denominational schools are so broad as to 1include a

N

morals clause to be included in teachers' contracts. This clause permits .

a school board to dismiss teachers tor what it perceives”to be immoral
behaviour (Globe and Mail 1976). In this jnstance, the -province's
"denominational system was entrenched in the consti£ufﬁon, with fhéﬂéddedr
stipulation that school boards would not be subjéct to Canadian human

rights legislation" (Ibid). in  dinterpreting the position of the

N

- 152 - | e
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Stl John's Cathd]ic»schoo]s, then tducation Minister Walface House was ™~
quotedb as saying that immoral conduct is "not in the spirit of the f

beliets of their churches and conééquent]y;.}[theyj...want to tighten

-
»

their controL'oVer‘teachers' activities" (Ibid) One commentator has

noted the paradox ot this position:

> - U

It is ironic that chstitut16na1 gharant es should be
used to violate fundamental rights (
p.745-746). IR

—

*Mackay fuhther comments ‘that “the cufrent movement to kepatriate the

constitution should aiso consider the injustices of outdated proV1s1onS" 

\ .

(p.746). The Constitution has since been repatriated but there 1skho‘,_

’major provision to cnhallenge the existing rights of denominational

~schoois, other than that-whicn-an- individual-may seek to-make by virtue ..

of his/her rignts in the new Charter ot Rights and Freedoms {1981). Unly

litigation over the next few decades will demonstrate wnether in fact the'
constitutional guarantees afforded denominational schools not only remain
unimpinged, but continue to allow Such schools to pUrsue theif own
~employment practices and policies. Later discussion will consider the
fact that these'employmeﬁt practices and policies are perceived to be a Co.

crucial part of the autonomy of denominationaf schools. Such autonomy 1s

~a part of the existing pattern of trddftiona]r vafues in Canada. An

legislation that seeks to p]écé'an individual's claim to empToyment above
that of denominational school "rights", would represent a reorientation

of that value system.

_ o ,Ql:
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In relation td‘the case of Binter vs. 5Regina'PUbTT6“S‘h66T”

i Board (1965), Strayer (1966) notes the autonomy of denom1nat1ona1 schoo]

boards and conc1udes that "group rights are guaranteed at the expense of.

Laidwe11 case and will be examined in the fo]]ow1ng section

Ine Margaret Caldwell case demonstrates a situation in which

there is a conflict of rights, "rignts" as perceiVedrby each party,“and o

specified‘in the British North Amer1ca‘Act (1867) and the Human R1ghts

rode of Britiéh Columbia. In the judiela] hear1ngs, the courts were

;1nd1v1dua1 r1ghts (p 531) This bnoad theme a]so emerges from the

'gd Collective Versus Individual Rights B ‘ t}”-nu. ;',;f»

hi

#

required to balance the collect1ve r1ghts of the school with the 1nd1v1-fr‘

apparent that soc1ety generally,- and the Jud1c1any in part1_u1at,7age1;dn;:3ﬂ

Vdua1 rights of - the ieacher Assessed in a broader perspective, 1tv1s R

occasions,’ faced with the challenge of weighing 1nd1v1dualvagainStecoljjiﬁta

lective rights.

"Rignts in conflict " has been a persistent problem 1n,séc1ety*t5'

Prpfessor vonald Smiley (1979) notes that "political and ‘legal. ph11- __fu‘

osophehs have made many attempts- to distinguish human rights,from other

human ciaims and to devise tests tor ranking rights when these Come into

conf11ct", (p.2-3), and yet such "1lists" have not proved successful. He .

suggests this is partly. because tne problem involves "the relative ~ =~

ranking of legitimate values" (p.3). In nis work, "Towards a Tneory of

Human Rights" (1968), Golding states that in a conflict situation, the

ideal solution is reached "through the alteration of the desires and/or -

e\
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1nterests of the part1es . [as] Confl1ct is mitigated througn the
transformat1on of des1res and’ 1nterests when they are held up for cr1t1-

cism aga1nst a mutually ma1nta1ned system of r1ghts (p.SZé}. He further»

posits tnat in the judicial process of 1nterpret1ng the conflicting

.interests "the grénting and expahsion»of‘rfghts have developed through a
rstrugg1e tof rightéﬁ (Ibid). This "struggle for rights“'1mplies that one

party mu$t'1nev1tab1y emerge a loser 1n the resolution of'tne problem.

.

‘Thfs raises ph1|o$oph1¢a1 questions regarding a society's'propensity to

V'favour collect1ve r1ghts over gnd1v1dua1 r1ghts, as in Lanada, and the

- relation to a community" (p.529). As Aristotle stated, over two mi]]enfé

-

_7”soc1a] 1dea1"'wh1ch supports th1s

Liberty and the "Social Ideal" T B . P

- wolding contends that we cannot speak of r1ghts ex1st1ng )

anterjor to or outside of a commun1ty...r1ghts are a]ways possessed"‘

ago, man is avsde1a1 enima]nwho is subject to resfraints imposed upon him.
because‘ne chooses to live in a\community.r Today, references to "collec-
tive conscioueness",_ “collective psyche" and "collective 1dent1tx"
intimate that values andqrigntgadeve1op into a system wnich, according to

Golding, depends “"upon the social ideal tnat the community maintains”

(p.53y). Or, aS'Ledeﬁhen (19/9)'states;11aws are developed-to-“deal with__ .

therrights, duties, treedoms, and _immunities of all persons who live in

the country...[and]... specify what social conduct ought to be" (p.26).
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The»'1iberty~iof the 1nd1vidua1"'«1s limited by the tega1 and

moral restra1nts 1mposed by a soc1ety in order to ach1eve 1ts "social

1dea]u‘ In 'flhe»dust Requirements of Mora11ty, Public Order andfthe

General Welfare. in a Democratic SoCiety"‘ (1979); Humphrey states "if .

freedom is. the absence of restraint, 1t'1s obVious,that in human arrairs

there has never been and never will be abso]ute or perfect freedom o

(p.137). He quotes C1cero S po1gnant comment, “"we are all the slaves ot

‘restraint which denotes how mucnrfreedom an individual . may enjoy. Or as

John Stuart Mili posited "the nature and (Iimits of the' power wh1cn can be.

suggests that 1n order to discover :he Timits of poweﬁ over the 1nair-_

vidual, it must be possible te “demonstrate that there ex1sts a def1nab1e

area of freedom where the -individual ///é;;ﬁaféféf and therefore where

society cannot interfere" (p 159) - Some would argue “that th1s area’

oa

includes tne fundamental freedoms, such as freedom of :re|1gTon, and

the law that we may e free“ (p.138). It is, nomever, the extént of

E]eg1t1mate1y exercised by society over the, individuat" (}b1d) Humphreya

freedom of opinion, yet there are‘]aws in society which work 10 restrict'

the exercise of these. Humphrey turther notes, "even the r1ght to life,
which is the most fundamental of all r1ghts, is - not absolute” (1b1d)
Ine United Nations has'recognjzed "an autonomous area, however

limited, of individual existence within which the 1nd1vidua] is

"subJected to torture or other cruel or degrad1ng treatment" (Ib1 ),

yet this violation ot individual rights 1s perpetrated by many countkies,

some of which are s1gnator1es of- the Un1versa1 Declaration of Human

Rights. rurthermore, to assume that governments act in the best 1nterest

- LS

, 1nvio1ab|e“ (lbid, p.140). This area 1nc1udes the bright ‘not tOl be

LA
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of all, is to -ignote tne existence of totalitarianism-or the . .imposition
ot regimes. In situations 11ke this “"there s such a thing as  the

1 tykanny ot the majority" (Ibid, p.13Y). thn StUart Miil éoncTuded:

the sole end tor which mankipd are warrSntéd, indivi-
dually or collectively, -in 1hterfer1ng §w1th. the
»11bertyv of any of their‘ numberv1s se]f;protection‘
...the only purpose for which power can be rightruity
“exercised over any member of a civilized community
against nis will is to preveht'narm to others (Ibid,
p.140). - o : . hl ’ ' ' R

Society 1s govefned‘ with the 1ntention of maintaining and»

perpetuating the: “general welfare of a society", to use the language of

the Universal Deciaration of Human Rignts. Uefined‘ in the broadésta
sense, however, the concept "general welfare" can be used to justify
extensive restrictions on personal 'freedom, ins 1s what Humphrey

considers

the perennial question 1n‘contémpofahy society of the
‘conflict between certain individual rignts and the
rignts of the collectivity (p.145).

.~

He notes that an individual may fiﬁd himself in confiict with smaller. _.

cdllectivities, ‘than for example, the state. This is the situation in

tne Caldwell case{ In an endeavour to discover tne extent to which one

set of rights should\1mpinge on another, it is worth considering the

following principie from the Declaration:
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the tmitations p]aced on treedom in the Tnterest*otl
-the general we]fare must be Just, and such as would/
- be compatibre with a democratic state (Ibid, p.l46)uh/

o>l‘f ’
Humphrey states ".. the general weltare is a concept of sucn whde reach1ng
. i
scope that aimost anytthgrcan,be done n 1ts name (p. 153{ “He also
_ ; . ; , , , |
l

adds that the concept of a "democratic state", indicates "a soc1ety in

whicn the rights set forth 1n the Declaration are recpgnjzed, and

~ respected" (Ibia). 1his constitutes a circular argument, sinke one moves

tron an examination of wnhat 1s "just"; to "what is compatible with a

democratic state", and return to "the interest of the general weltare",
, 1

;

which "must be- JUSt" ' ' : e

Many writers have struggled with- the concepts of 11berty and

the "social ideal", and althougn there is no consensus as to their

meaning, there 1s agreement upon the 1mportance of‘"t1me on tne~exerc1se '

of freedoms. sm1|ey states that "human r1ghts .are cond1t1oned by t1me,'ri

p]ace,'and circumstances" (p.d}, and -according to MacKay.their relation
to t1me and place suggests that "rights are never abso]ute (p./4U)
br1et discussion of the Canad1an experience will demonstﬁ§te whether th1s

maxim holds true, ana whether human rights 1n Laﬂada are dependant upon

“time, place and circumstance' ‘. Further information w1]] be‘prov1ded,
throughout this cnapter, as to what constitutes the Canadian social X
ideal", especially with regard to human,tights. AJthough mbstﬁof,the,;;.

situations discussed here deal with tne'1nd1v1dua1 andvthefstatezias a fAh

coliective, there are occasions when the -individual's’ rights are in

conflict with private agencies. Friedenberg (1980) notes '“private

&
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entities" also haye the ability to "mouid and limitﬁggrwljyes",ipiggz).; e
Finally, Smiley- comments thats human rights?situat1Qn§’invoTve "the'c]ash '.
ot ‘human values, the sense of the cOmmunity about what is acCeptabTe and
the b adest’ judgements of where soqiety'is going“ (as cited in MacKay,

D740y, N

An 'Hiétprical,'V1eWPointv of Collective versus Individual Rignts in

'Cénddidﬁgbotiegz;; IS

'HistoricaIJy;'nUman right$‘1égisiat1on 1nféanada»is a'tWéntieth
’centufy'phehomehoﬁ, for»pf1¢r.fo the Second Wo Td Qar, there was no anti-
‘ discrfmination:fleéis]ation aﬁd 1ah .ind1v1au{] could only rely upon
chStitutibnaf?gharantees mpl1ed in the pkeamble to tne BNA Act. As
'exp1éﬁhed in chapter 2, the BNA Act made-ho ﬁrovision for numan rights

except for the.preamb]e‘whiéh stated -that Canada's constitution was to be

similar to that,of the United Kingdom which'used Cbhmdﬁﬂiéw, rathérthan‘g);
Statute de, to deal with basic rights.  Inis avenue for redress proved

to be'unsat1sfactohy and, theretore, all provinces and territories in

Canada enacted lTegislation atter 1944 to tect human rights.

Despiﬁe the existence today of hu ’n_ r1gnts 1eg{s1at}on, at
both federal aﬁd provincial 1eVeT, there are occasions when such rignts
: ére limited,lfrequently in the name of "the“general welfare of society".
Sdr&ei]]ance %iﬁ 1ndiv1duais '151 a fact or »life.‘y Bergefr notes the
"appal|1hg"wféet that in 1977, the McDonald Commission reported that the

Rbya] CanadianrMOUntéd Police had files on more than 800,000 Canadians
. ‘,\‘
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(p.160). Given tnat Lanadé"has a population ot onTyﬁiégmﬁTTTﬁdh, tn1§;°
suggeéts that at'1ea§t 6% oT'thé'adu1t popu]ationﬁare‘spied’upon, in
peécetime; allegéd1y for-the national good.gTBorovoy (1979) c1tes'aAcase
of a drug raid in Ontarioy, 1n. 1974, 1nvolving ‘115 pedple. A Royal
commission 1atéri found tne 1nfrUsive, aspects ot tne 1hcident to bé
."fbo]iﬁh" and "uhnébessary“ (Ibid p.425). wnat was also veryfimportént;

i

- he notes, is thatbdespite these criticisms, the Comm1551o;er's verdict
was- that this Qghav1o&r, on behalf of the pblicé, was‘";bt'uh1aWTU|"
Vﬁlbid), In"what' Friedenoerg refers to»_ds‘ "Mount1e-gatg", R.C.M.P.
wrongdoings in 1977 invoived theft, burg]aby, arson and hai] opening;
Yet, according to Bbrovoy, when the federal‘government was called to
answer the comp]aints‘regaraing'this activify, the implication was "tnat

. . w* c
. the government did not tully disapprove of tne t1aw breaking dnvolved~

(p.441).  Such a response “tends to create;én aura#of lTegitimacy around

the notion. of police law-breaking" (Ibid). . e ;L,M'”,W”

There nave been occasions ‘in Lanadianrhfsfdny QhEnbtne Fﬁghts‘
and interests of the.majbfify nave;béen'deemed paramount to that of the
minority,.eveh 1T the nﬁnority consists of thdusands, 1nstead QT.dne.
‘Berger cites examples: the.expu451dn of the Acadians 1n the 18th Century;
the Toss of a'nomelaﬁd'by £he Meti‘Ind1an§;=and;"the internment n 1970
of hundreas of dissidents in uuebec during the‘0ctober Lrisis” (poxvi).
"This suggests an nistorical trend in which majorityl rights éhe g1vén '
pr1macy,’ostensib1yrfor the general good. One of the most remarkable
examples of human rignts infringement, by a majority ovéé a minority, was

that 1mposed on the Japanese-Canadian during and atter World War II,.
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-whereby tney were evacuated from tne west coast, their property confis- .

cated and their expulsion from Canaaa p]anned; As Marx (19/9)‘states:

“These events have traumatized our coiiective psyche.
They make up the skeleton in our closet that stalks
out to haunt all our discussions on civil liperties

(p.456). '

This particutar incident, in which a minority was deprived ot 1ts basic
rignts, was perpetrated 1n tne name of the general good of society. o

Berger takes this argument to its 1ogica1:conc|usion:

The "it was ai1 tor the best" argument 1s founded on
ﬁf. ~ the notion that the State_has the rignt to scatter
. the members of any minority wherever it 1s deemed to
be for their own good. If the evacuation of the
Japanese CenadiansrtrdmetﬁeitwhdmengQHmbe’jﬁgtt?ﬁed
~as social eng1neer1ng, which of us will be the next
grollp td De scattered our communities destroyed our
property conf1scated - all in our own best 1nterest?

~ . (p.121)

Another example of the conTlTét between collective and indivi-
dual rights is pkovided by.Professor fafnopo]sky, Canada's leading human

rights scnolar who states: . . : T S

Tne pest testing of the stanaard of civil liberties
1n a society is the way tnat society treats its dis-
senters and minorities. Few dissenters, ana no other
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religious minorities, have put tanada to the test
quite so acutely in this activity as ‘nave the
Witnesses ot Jehovah (as cited in Berger, p.189).

Y

The Canadian Watcn lower Bible and Tract Society, more commoniy known as

the Jehovah Witnesses, were outlawed7during the Secona world War, osten-

sibly because of tneir pacifist views. It should be noted, however, that

the Supreme Court of Canada took action against the worst excesses of‘theif

Duplessis government 1in Quebec, which had peen perpetrated against tne
dehovah Witnesses.

There nave been-occasions wnen the government has used 1ts

-

pepbgative to interfere witn human rights when the country has been at
o

r, and when there nas been a crisis whicn threatens to develop into an

nsurrection. In, this 1nstance, it is perhaps understandable that a

government should impinge upon individual treedoms for reasons of national-

security. There are 1egaT'founaatibns for the emergency poWers of'the 

Canadian government, as specified in section 91 of the BNA Act. What is

¥

significant, 1s.the extent to whicn such powérs are used. * Human rights

_ ; L
were curpbea under the War Measures Act, 1n both World Wars, and auring

the 1y/u uctober Crisis. .In the Second World War, communist and fascist

organizations were banned, as were Jehovah Witnesses. When the war

Measures Act was enforced during the October Crisis, the human rights of

hundreds of individuals were violated in what has since been considerea,
an extreme and unnecessary manner. Criticism: ot tanada's emergency
powers during war time or time of crises, has centred around the exces-

sive and unjustified infringement of rights, -in order to protect the

S
,
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“general welfare" of society. An example of this, according to Marx, is

“the planned expulsion of Japanese-Canadians, ét the'end;bf World war i1,
after hdstih'ties naa ended" (p. ary. ER

As well as curta11me;i)of numan r1ghts dur1ng War or»cr1s1s
situations, peacee{me ‘has atlso w1tnessed th1s behav1our on the part of

the state. For exgmp?e, sect1on 98 of tne ur1m1na1 Code was used in the

1920's and 193u‘s, to limit the po]1t1cal Treedonr of qubersr of the

: i
Communist Party, other  left- -wing organ1zat1ons and trade un1ons Th1s

sect1on proviaes: » o S e. ':t_f//

) ' ' o K
w o 0 N . -

Any association.:.whose professea purpose...is to

" v‘/’ ’ \\

-pring about *any governmentai, industrial or economic
change within Canada by use of !force;v QToLence or
‘physical 1njury to person or~properfy, or byvthreats”u
of such 1njur§, or which teaches,_adyocates,‘adviées',' -
br‘defends”theruse;oxfxeree;~violence, terrorism, or . -
pnysical injury to peréon or property...in okder To
accompiish such change, of for any other purposes, or -
- which shall by any means prosecute or phrsuev such
purpose...or shall so each, advocate, advise or
defend, shalt pe an unlawful association (as cited in
Berger, p.132-3). '

Ff A. Scott stated 1in Queeh's ‘Quarterly ‘(1932),‘7wi§hv regard to.this

section: = o ' o [
for permanent restriction of the rights of associa- .
tion, freedom of discussion, printing and distripution

of ]iteraéure, and ror the severity of punisnment,
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" iyoy! s. As Berger explains:

| 3 e [T
¥ | , . ; I
[1t] unéqua]Ted in the history ot vanada and

probab1y of any sritish country for ‘centuries past
(Ibid, p.135).

A final exampie ot the invasion of human rights during peacetime, can be

v

“seen in thé famous .case of- Gordon Martin, a law graduate of the

University of Brjtish'ﬁofumota, who- was refused admittance to the Bar

Because of hig aff1l1ation with the Labour Progressive Party in tne eariy .

3

he decision| against Martin did not depend on N1s

having said ¢r done anyth1ng inimical to the we]fare

of Canada To tne benchers, notul%hstana1ng that

[ - Martin - had tated that he was opposea to the use of

] f N1o1ence, n15-assoc1at1on with the tommunist party

»fﬂ,, meant. that he was not a person of good repute and not
'/ - fit to pe ca]]ed to the Bar {p.1ob).

a

unperturbed by ‘the 1nfr1ngement In his work Deterence to Authority

"11980), Fr1edenberg states that "the Canad1an public s genera1ly 100

comp1a1sant to demand more Treedom" from its government, and "if eternar

Vtgilanee'ﬁbe, the price - of 11berty, Canada rtaces - wifﬁ”’disturbing“”’

,eduaniﬁity - the continuous threat of foreclosure" (p:i%i). Certainty,

‘many- acqu1esce tp the dictates of the government, and unless personalty

1nvo1ved4—theyfare prepared to concede that 1t 1s a]] for the generatf

e what is part1cu1arly 1mportant to note about tne curtailment of

numan r1ghts in Canada, 1s the observat1on that Lanadianstare genera]ly

N



- gooa of society. Whether-1t}1s peacetime or wartime, examﬁ?és exist to
,demonStrate that coliective rights have superseded 1hd1vfdua] rignts, and
minority rights. In their study ot this issue, Mdcddnala'and Humphrey

(1979) concluge: ~

..in Canada lower priority is given to - bersonajr
freedom and the traditional- civil and poTitiCa]i__
‘hights‘than tokcoi:ective»rfghts and the egaritarian’~ .
~economic and social rights, which otten come, 1ntoj e
,confiict with  individual rights ahq : Treédoms.

Ap.xvii).

N

|ney a]so]state that "the maJor1ty of people are apparently prepared to -

ubstant1al 1nroads on pe%sona1 freedgom” (Ibid). There has4also

accept;..

o

been a t ndency for priority to be given to the collective. .In 1970

©

Humphreyf

(
p.418), ana -nearly a decade later he, ana Macdonald noted ‘a

1

' r1ghfs"

continuation of th1s trena

increasingly there seems to be a tendéhty to solve

tne cOnfTéct in favour ot tne ch]éctivity and
~against the indiviaual, to favour collective at ;he

expense of individual rignts (p xv111) “

As noted earlier, this 1s’invariably performed 1n ifi/giggwgfcthegeberQ|f
gooa of society. A resuit ot the trend, to favour-Tollective ozgﬂfindi—'

vidual rights, argue - Macdonald and Humphréy, nas been "the enormous

'ere'"more and more the'stateS“prefers'CO1}ectiveftomindiv1dua4m~—~~r~wm~f



growth in the power of the state and the size and influence of its appar-
atus, the bureaucracy” {1ibid). This situation 1s not restricted to

Canada alone, for as they contend:

It is a ‘fact ot the utmost significénce that in the.
United Nation priority is now given as a matter of
principte to collective and to economic and social
rights over traditional civil and political rights

ana personal freedoms (p.xvii).

A noteworthy example fs Queoec's Bi11 101, considered by many,'as an
endeavour to ensure tnat French'becomes the aominant Tlanguage of tne
province, irrespective of individual rignts. 1his translates '1n;o.
parents being forced to enroll their children 1n rrench-speaking schoois,

and restricting their treedom of choice. There needs to be a limit to -

s

the extent to which collective kf@ﬁfﬁu§ﬁode'§Qﬁéf§édé—1ﬁdiVTduai”r1gntSTi”“f"ﬂ‘ﬂ~*

The challenge of the eighties 1s perhaps to discover
the 1imit, or petter, to discover how collective
rights can be extended in the interest or the general
We1faré and greater social jUStiCé ‘Wwithout at the
same time destroying Individual freedoms (1ipid, | C

P.X1X).

¥ - . L

In. order that dndiviaual rights, or minority rights are

favoured over collective rights in appropriate instances, tnere has to be
-~ a sacritice—on-the part of the collective, and in_some 1nstances, a

change 1n the value system. Human rights legislation wnich, in pgrt, .

~

\{ .
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e ’se'eké to p?‘tzteéf""md*"rviduaﬂ* and mmor‘rty*r"rghts;*prfesents%a*new*sew%oﬁff‘ffi

{
2

values wn1cn‘neeﬁfp011t1ca1'support to become effective. unce in power;
human rights advocates may suspend promotion of new values, for political
expediency. Trudeau, for example, considered a human r1ghts advocate .

before taking oftice as Prime Minister, nas been quoted as saying that

IS

in a sertous conflict betweén,tne:requireménts‘of the
state and.the rights of tne 1naividual, the rights ot
the state come first (rriedenberg, p.57-538).

Unrortunate1y, as proved py earlier examples in thi1s section, th term
7"seriou§\conf11ct"3ngs been .interpreted broaaty to include the religious,
Vx"_pgegpnic or _pojitical background of individuals, whose threat to ~stéte
iiEECurity, was not convﬁncingTy proven. Uespite the invalidity ot such

action towards indiviauals, it can be ijficult to seek redress:

&

. Lanadians who believe tnat they,have cértajn)guaranr
teed basic rights and attempt to assert-thém against
the government are quick1y disabusea of this notian
(Ib1a, p.61). ' e

This may appear to pe an extreme viewpotnt, bput the experience ot the
October Crisis, 19Y/u, and the treatment ot such groups as Jehovah

e wltnessegl Communists_and trade unionists, in_Canada, suggests it is a

valid concluston.- A controversial individual whose "rights" were also

torreited fQFwthe common good was Louis Riel. Canadians have debated ad

%

- 3 e .
+ oo R . ! L a- ‘
< )



.o : - 1ot - - T S ,,,;f_,_,,,’_,,, o

infinitum-the circumstances ieaaing to his demise, but nis comments at his’

trial are pertinent to this discussion ot 1individual and collective

rignts:

...there were two societies who treated togetner.'
'One was small, but in.its smaliness had its rights.

e 7 The- other was great, but in its greatness nad no
greater ‘rignts tﬁan'the'rights oT tne small, because ——

N the right 1s tne same for everyone (as cited in
: ; , bérger, p.56). = ) -

“& N
N

~ Lontemporary. Canadian society has a spectrum ot problems to

contend witn, trom the rights. of native 1ndians to the quést1bn orldiéar-

A

mament. >ince racism na longer occupies the collective consciousness,

ethnic groups sucn as Chinese-and' Japanese-Canadians can now exercise

ﬁhgyr rights with less restriction or harassment. 1t iS'easy with hind-

sight to'apport1on blame for decisions taken in wartime or perioas of

L

crisis, ana the debate over sucn action is.endless. What 1s noteworthy

>

is that in order to correct a situation 1n which collective: rignts tend

-

to be favourea over individual rignts, there needs to be regard for

change n society at large, ana smaller collectives, witi have to'accom-i

modate this cnange. As Smiley notes:. { B )

“TmpOSE”'*COStS*‘”On“‘*tne*”
- community, both financiailiy and Ajn‘ the partiai .or

total overriding of other rights (p.15).

3 . - ~

<t
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une way that "changes" can be implemented s as—a resultt of

Jjudiciai decisions which favour tne “partial or tof?szverering'of other
rights". ine role of the judiciary in the slccess of new legisiation,
_such as numan rights statutes, 1s considered in the foilowing section.

+

;g . Judicial Conservatism and Liberal Human Rights Légis]at16n :

The Caldweii case hfgh]fghts’ the d1sparity between Tiberai-
~ human rignts 1egis1ation and the juadicial conservatism, prevalent today. ‘
In two out of the tnree hearings'Bf'fHe diSpute, the courts were unwilting

to 1nterpret the relevant sections of the Human Rignts Lode of British

Columbia in a manner such as to- reduce the traditional and constitu-
tionally protected rights of denominational schoo]s,, in tavour of an

indiviaual right, as claimed tnrough legislation of oniy one decade's

standing. Parts of the human rights iegislation can be viewea as a |

cnalfenge to some of the'tréd1t10na1 notidns}of fr1gnts"; especia1jxyig'v"
the area of privaté“emﬁaoymént. In thﬁs~re$beét,r1ibera1 human f1gnis |
1ég1$qation is frustratea by judicial conservatism, and ;he full extent -
of the Code canﬁot be enjoyed. | FV .

| Thev’termsA'"liberé1" and "conserVat1ye" ‘are labels used tbkA

describe two extremes of a legal -spectrum .anda are meaningless without

®

aerinition. The Oxford Engt1ish Dictionarxrinterpreté the wora “conserva-

tive™ as -cnaracterized by a tendency to preserve, or keep nm tact or

unchanged™, ‘sucnh ‘things as @ social-oraer.— The—word is—also—surrused -

with connotations of opposition to change, caution, ana the adherence to

traditional metnods or views. Converseiy, the term “"liberai” 1s defined
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as "open to the reception of new 1deas and proposals ot retorm", and—has- e ——

connotations ot open-mindedness in opinion or judgement, and tavourable

to the change of traditional opinions or establisnea.institutions. It is

'with these two detinitions in mind that tnis theme is to be analysed.

There arer those who would consider that- all judiciary 1s

“conservative in nature ana consequently for the purpose of this section,

one must ask, "conservative, relative to wnaig"f In this instance, the

expression "judicial conservatism" refers to the way 1n which the courts’
~have chosen to narrowly and/or restrictively interpret legisiation during

the last tew decades, and therérdre have missed the opportunity to

advance'humaﬁ rights. Excluding a brier period, between 1940 “to 1960,

Ehe Canadian judiciary has assumed a conservative posture, upholding the

-

traditional vaiues of-society. This point will be amplifiea with refer-

" ence to: tne role of the courts in Lanada;. the toncept of pariiamentary

supremacy; the power structure in tanada; and further discussion of the

"soctal ideai”. Finally, the section concludes with a brier examination

of lhe new Lahadian Charter of Rﬁgpts and Ffeedoms (1981) to try and

'"foreseé whether it w111 affect the judiciary 1n the area of human rignts.

[ 4

Juaicial interpretation 01 Human Rights LegiSIat1on

«
¢

The Canadian judiciary has, on occasion, indicated its wirting-

ness to take a 1iberal stand on'human*r1gﬁts;*partiqujr1y41ngtne~i940Ls;¥—w——~———

and 1Ysu°s. 'Aé“ﬁﬁ%&d*ﬁ%%w&h&ﬁ%&? 5, the courts were willing to protect

human rights during this time, and even tnough no Bill of Rignts existed,

"

manag@a to provide concrete legal remedies for abuses ot numan rights.
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The judiciany ra1led to maintain this iiperal att1tude, once an actual

_Bill of Kights was passed in 1You. Leary (1979) explains -tne change

This reticence may be in part due tb secona thoughts

~ after tne euphoria over impliea rights between 1940
and 1960, and in part to a relative absénqevor rep-
ressive provincial legistation to which the "impiied
bil1 of rights" mignt pe applied. (p.55).

\\\

N
\\ ‘ .
Accoﬁ;ing to Hunter 19/v), the ‘passage of 1eg1snat1on Tike The Ontario .

Raclal \U1scr1m1nat1on Act (1944)"suggested that “thencerorth the

Jud1c1ary cou1d not s1mp1y subordinate human r1ghts to commerce, contract 
or property"a(p.13). Despite some efforts by the courts to tavour human

rights in the 1vay’

and 1950 s, it was st111 not sufficient. As’

Tarnopolsky (1979) states, dec1sions 1ike Noble and w0|f vs. Alley

(1951), in whicn the A

opportunity to be a protector of human r1ghts, meant that the prov1nc1a|

legislators ;_1 o S ' :

With no ai1a trom the judiciary, haa to move into the -
field and start to enact anti discriminat1on>legis- .
'lat1on, the adm1n1strat1on and app11cat1on of which
has®iargely been taken out ot the courts (p. 295) '

— 9

The Canadian ‘Bi1ﬁ ot K1ghts pr0v1ded a more concrete legal

format, nowever the judicial decisions under it have been disappointing.

-

Friedenberg states that this is because uanadiaﬁ\courts have ."so otten
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chosen to 1nterpret the bi]]rfestr1¢tiye]y" (p.89). (SQ@h a restrictive ,‘

interpretation has been-called the "frozen concepts” aoctrine)®. Leavy
. - " : T~ Iz’ ' .

COntendS‘that

,..a%though the quasi-constitutional Canadian Bill

of Rights’reCOQnizes thé‘existence of many:funda- f‘
..mental rights, its practical effect is weakened by

the hesjitancy of “the judiciary to give jtﬂfﬁ]]

effect. ,This weakness is not contained in_the Bill

itself, but is a,consequence pfktherjud1c1a1 tradi-

tion surrounding its application (p.58).

The Supremé Court's retreat from what Cline and Finley (1981)
call "the strong defence of basic freedoms which was one of its most dis-

tinguished achievements" (p.137), is particularly evidenced in Attorney .

the previous chapter, Mr. Justice Beetz's majority decision in this case
implied that there were no fundamental rights "“above the reach«of compe-
tent legislation" (Ibid, p.138). Befger states that the Dupond decision

was a rejection of "the idea that‘fundamenta1‘freedoms might‘constitute

independent constitutional values" (p.184). The Dupond ‘Cése s, also - 4

insightful because it produced what can be described asvibne of ,the

narrowest definitions of freedom of speech: .
’ . - — — . - el S

Demonstrations are not & form of speech but Jof

collective action. They are of the ngfure of a dis-

play of force rather than of that of an appeal to
. » { P
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neason;.their”inart1CU1ateness prevents them anm

becoming part of ‘language and from reaching the
level of discourse (Ibid, p.186). |

‘Such narrowness of def1n1t1on by the coun\‘TSHalso evidenced in. MacNeil

,vs.3ﬂova ScotJa Board of Censdrs (1978) Regard1ng th1s case, in which

the 4questton‘ of censorship was at issue, Fr1edenberg states "it was

g

difficult to imagine that‘theQSupreme'Court'of Canada would break with

‘tradition and with the mood of the country to support absolute freedomigff S
. ‘ < . ) . v . . . , L R
‘expression" (p.97). The connection between the judicial "tradition" and -

"the mood of the' country” is a crucial part of this theme and will be
diScussed.]ater in the chapter. | )
- The neason' why the judiciary did not “interpret the Bill of

Rights broadly is, according to Leavy, because it found itself in an :;
'_”Uhfomfortab1e"’Situatibn”SWﬁCG""the”tUurthaPEWnot“USEdmtOWﬁmpugning*"%':'W

federal Tegislation outside the technica1’5e0ntext of 'nonconstitutio-
nality'. They do not 1like to tell Parliament that its laws are !

1nopefative{.." (p.56). ~He ‘explains that in such cases as Lavell end

)

Bedard, E“é\ judgement of the Supreme\ Court "gives the ‘impression of
Judges reluctant to believe that Parliament has given them the power to

assess “&nd 1mpugn its own statutes" (Ibid). Similarly: the Hogan case,

which concerned ‘the r1ght to counse] demonstrates 'judicial re]uctance

'to use. the Bill of Rights as a means of changing trad1t1ona1 rules and

"

practices’of-the criminalllaw and its app]icationf (Ib1d p 57)
Bruner (1979) stetes, with reference -to the Ontario'judiciary, that the

courts reluctance "to usurp the power of the Tegislature" in the area of

— £
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anti-discrimination, s due to their ~perception;fd$ ‘the role of the

“judiciary in Canada (p.242). This is well evidenced in thé&. comments of -

Mr. Justice Schroeder of the Ontario'SuprémelCourt in Re Noble and Wolf
(1948): i , | o s

b

We are not...authorized to establish “everything
_ which we may think for the public gOod,rénd'prohibit"?
éverything which we think otherwise... For a court
to invent new heads of public policy and found
therein nullification of established rights or
~z-obligations - in a sense embarking upon a course of .
judicial legislation - is a mode-of procedure not-to
be encouraged or approved... (Ibid, p.245). -
fhese~case comments demonstrate- the view, that the jddiciary’s
reluctance to depart from its traditional position, is due partly to the
increase in provincial*humahwrights~4egisJatién;*andwmostv1mportant4y7—nﬁm~ﬁw—4
due to'what it perceives to be its traditional and limited role. It is

necessary thérefore,vto consider if the label of "judicié] conservatism”

is infact a result of its role in Canadian society. b
The Role of the Judiciary in Canada
& - Thé role of fhe Canadian judiciary, explains Lederman, is "to

take the legal principles found in constitutions and ordinary statuteéill

and individualize them so as to give authoritative decisions at the

particular level of everydayﬁaffairs..." (p.34).'zA1though the courts
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only examine "a very small number of critical.cases", their decisions are

used bylthe country as the correct interpretation of f}w (Ibid,;p.35);

—

He further adds:

i ...while important discretions rest with the judges,

the priority of ordinary statutes remain. Parlia-
ment. can amend one of .its statutes if it does not

_like the” 1nterpretat1on g1ven to it by the courts
(Ibid).

H15tor1ca11y,'Canéd3an courts do not have ihe right to'strike down- laws

~as non- const1tut1ona1 and the1r role is not as broad or as powerful as

the1r Amer1can counterpart.’ Important social po]1cy changes in Canada

take place ‘at. govéfnmeht- level, not in the -courts. The power or

~influence of the Canadian J,dw_lﬁfy,lieg jn_jtgﬁgpilipx,towgiygﬁbéthﬁwﬁ,,

broad or narrow interpretations to lawvénd;this affects its application
in society. Another area of jurisdiction, notes Friedenberg. is that of
deciding which of "several possib]e{conflitting statutes 1is paramount in

a particular case" (p.6). This rote of the courts was evidénced in the

Caldwell case. Friedenberg continues that in deciding paramountcy, the
“Judiciary mayy‘ occasionally "sustdin thebBﬂ] of Rights - though it seldom

" has" (Ibid).

Mackay contends that "Canadian courts play a much more limited
role in protecting human rights" than do the American judiciary (p.744).
He justifies this by stating that "Parliament has always been considered

the -champion. of liberty in ‘Canada and judicial review of its actions have
v - ”



‘. been narrowly ]tmited" (Ibid). Essent1a]1y, the ro]e of the Jud1cfary in

Canada is limited in what it can acc0mp11sh in th1s area. He further adds

E4

that for Canad1an courts "to become active -in upho1d1ng human rights",

lthere wou]d be a need to "'po11t1c1ze the,Jud1c1ary and ‘this has_been
trad1t1ona11y cons1dered undes1rab1e (Ibid) [ h |
| Some wou]d advocate a more active ro]e for the Canadian judic-

“dary. In Amer1ca, for examp]e the Supreme Court was involved, 1n promot-

l 1ng c1v11 rights and desegregat1on’an'the 1960 s. The case of Queen vs.

.Drybones (1970) suggested that Canad1an courts might be assuming a more

active role, and to many,AtheeseTectidn of Bora-Laskin as Chief Justice

| of the Canadiar Supreme Court, provided further hope (Ibid). 'Accordingl
to MacKay, however, "a—restrictive 1nterpretation of the Bill of Rights

in. the Attorney General of Canada vs. Lavell (1973) indicated.a retreat‘

to the traditional deference to;the will of Parliament" (b:744LZ455. He

h quotes Professor Schmetser/mho conc%udedmthat~“socia1~ehange»wasractuale?fmfffﬁﬁﬁi,

h1ndered by the 1nf1uence of a conservat1ve judiciary" (Ib1d P 745).

“ The ro]e of the courts in Canada is a factor contr1but1ng to
"the = re]at1ve1y Tow pr1or1ty ﬂg1ven_ tov human r1ghts. unt11 quﬂte
recently" , accord1ng to Macdona]d and Humphrey (o.xv).' Theytcontrast
th1s ‘with the Amer1can system whereby "the courts have the Tast word,

. even though congress may have spoken" (Ib1d) " They continue:

"~ When the courts set” aside legislation which offends
‘acceptable human rights standards. it is 1ikely to be
on the’ ground that the’ legislature exceeded its

" powers. This has meant that there have been fewer
remedfes available 1nz£anada for the protection.p?
human rights and that Canadian lawyers have perceived
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the Tawf and their own role as défenderS"bf**hdmﬁh;?awa;f
ribhts,~in ways that differ . radically from corres-
poﬁding attitudes 1in the United States. ,These
attitddes are important not only because of the
preponderant role thaf lawyers -play in the life of
the nation... but also because of their role as
formers of public opinion (Ibid).

 Legislative enactments exist to 1imit the: role of the cou?ts,

~and ensure parliamentary quthdrity; For example, the Federal Court Act

prevents the courts from subpoenaing 1nformatioﬁ which crown ministers

consider "injurious” and which, states Friedenberg "declares the decision .

of the minister to be beyond the power of any court to review" (p.9Q).

The War Measures Act is a further.exampTe of par]famenpar§4author1ty

because it serves to suspepd human rights when implemented, As historian
; =" 5 ,

Kenneth McNaught revea1ed;fﬁnAt1mes of crisis the courts “reassert the

authority of the estab1ished’fhstifﬁfiﬁﬁéltﬁlpfeserve"drdéFT”infsdffétY"”"W"””"

(as cited in MacKay, p.741-742).
‘Having considered the role of the jhdiciary in Canada, and its
inability and unW1111ngness'to assume a more ]1bé§§1 posturé with regard -

to human rights, it is important to examine the éontext within which it

operates. Evidence exists to suggest the Timited role of the courts is

due in part to a system of government in éanada, whiéh is based upon‘thé"

traditionai English concept of parliamentary supremécy.
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'Par]iamentary'Supremacy in Canada P '”*”“’*if"

: Br1t1shfh1story whereby the king was the transgressor of bas1c freedoms,_"

and Par11ament was : perce1ved to be the protector of them As par11ament.

The concept of parliamentary supremacy has its origﬁns §in

has the author1ty to regu]ate the exerc1se of*ﬁmost-fundamenta1/ .

11bert1es", 1t assumes a powerfu] position in today S. soc1ety/(Leavy,

~p.55). This is part1cu1ar1y evident in the app11cat1on of zstatutes,

hence: -~ .

What the Bill of ﬁights means 1n‘praottse depends on
the manner in which both the executive and judiciary
"interpret its provisions (Ibid).

The quest1on of Jud1c1a1 conservat1sm with regard to human r1ghts legis-

1at1on needs to 1nc1ude the ro1e of government in th1s area "Par11a-'

ment", not the Jud1c1ary, states Fr1edenberg,k"1s the ultimate source of
legal ‘author1ty in the 1and There -are certain structura] limits to
- parliamentary authority; but there are no substant1ve Timits" (p.81).
“Whilst the Canadian constitution is used ma1n1y to estab11sh the 11m1ts
of government Jur1sd1ct1on, part1cu1ar1y between federal and prov1nc1a1

Tegislatures, the American constitution is spec1f1c about the protect1on

afforded citizens, by anny1eveJ,10f government. ' The ﬁFtrst,,Amendmenthe

states "Congress shall.make no law...." regarding basic freedom, whilst

there is .no Canadian guarantee of such freedoms from Parliamentary

intrusion. The Canadiah Bill of,Rightsris not entrenched, as is the

Americah counterpart: '
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Where ~the Canadian Bill. of Rights reserves. to S .
Parliament the 3fina1 decision as. to whether a o
protected right sha]] be abrogated in a particular ‘ B
instance, the American is designed from the outset‘

to place these rights beyond the reach of. Congress : ,

(Ibid, p.86). . o , / o _",

ES . 1oy
I *
4

‘Hence a Canadian can be vulnerable because of, and not inspite *of, the

government, since the courts cannot,uphotg his rights’tn_thexface of -

parliamentary supremacy. o ,‘;’

Peace, Order and Good Government

_Canadian society is ideologically committed to
;- "peace, order and good government" as higher va]ues
than 1ife, liberty and the pursu1t of happ1ness

“(Ibid, p.89-90). ;/,th; Wﬁewt,,”;,ﬂ,ﬁ”/ﬁ,mem_;

A

The British North America Act attempts/ to provﬁde for Canadians

"peace, order and good government“ ~ This theme dominateés the execut1ve'

and Jud1c1a1 traditions. It is not 1ntended/zhat courts shou]d act in a
/-
vacuum, but within the workings of soc1ety¢ and the constraints of the

constitution. Their decisions are norma]]y governed by what they
consider is the public op1n1on and "mood" of an issue. Other values .

ex1st in Canad1an soc1ety, apart from 'peace" and order of wh1ch the

judiciary are aware.
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‘A dominant value Tn'Ganadiansoctetytstqneerrattﬁn.Johr
Porter elucidates this point further when,he:states_thatyboth English and
French Canadians "are nore alike in their cOnservatism, traditiona1ism,
~religiosity, author1t1ar1sm and e11t1st values", than eitnerAgrOUp is
-prepared to adm1t (as cited in Smiley, p.ll). Even in the‘ear1y days of
the settlement of.Canada, the Fodnding Fathers. were aSéoctated with
‘econemic“and ecc1esia$t1ca1 1n$tﬁtutiens, rather&than acting aérindiyif‘
dual pioneers ‘ | o -
h It 1s the general public' s des1re‘to ma1nta1n 1ts tradﬁt1ona1
value system which a]]ows governments to suspend human rights when it
cons1ders it expedient. - Smiley argues that the "overwhelming popular
gfsupport" for the actions of the federatfand duebec governments dnring the
¥ ?1970,crisis, mentioned ear]ieralresults from the mytho]ogieaj'belief of .
)  ‘ﬁ Canada as a "peaceable . kingdomt (p.11- T?) A sihi]artexamp1e‘can Be

s ev1denced by the genera] acqu1escence of the pub11c to the treatment of '

"dissidents" during the 1920s and 1930s. Sm11ey'further adds that "therei
are dangers for human rights. in thisksociety, which regards 1ts,po11cemen"
perhaps more benignly tnan any other modern society" (p.12). ;J

As Canadian society regards conservatism as an important part,
of its va]ue system, itbis arguab]e'that aspects of extsting human rignts
legislation .are - more Tiberal than soc1ety is yet ready to accept. Some

},
feel that the government shou]d Tead pub11c op1n1on, rather than fo]]owf

it. A prime example "1is pena1 Taw; —and - more~fspec1ftca11y ‘the—death
penatty, where'the'ﬁﬁ%teyweentaﬂﬁxk4nf4egislatienfdeeS—net;neee&ynﬁlygegg;gegf

reflect theﬁpublic‘s opinfon. In humdn rights cases, however, the gov-



' ernment has in‘fact reflected public ya1ues The government and the
«f Jud1c1ary seek to comp]y with the expectat1ons of the c1t1zenry, w1th1n

the 11m1ts of the Taw:

Y The government must bevaerceived by mostl of the
e:people most of the. time'as'dotng what a government
is supposed to do,kfor better of for worse.  This, - .,
after a]] is. what the 1eg1s]ators who drafted the
Canadian Bill of R1ghts meant -to convey by referr1ng
‘to the rights enumerated therein as r1ghts that
"have existed’ and cont1nue to ex1st" in Canada
(Friedenberg, p.98).

Although there are few "guaranteed" rights as such, a pattern'Of expecta- -
» tions exist in Canada which includes "peace", "order" and maintenance of

the status quo. It can also be\ characterized as conservative, counter--

revolutionary and traditipﬁéiiéi;"*%hééé”é?é’ihé*&éTgéé”EéTa’?nMEgteémf T

among most Canadians. Hence:

-

It would be presumptous,...to think of Canadian.
.society as havingrbeen deprived of 11berty by an j'
archaic governmental struoture and'a.weak Constitu-
tion.. Canadians do  not iack -entrenched civi]'
_'11bert1es because their: form of’government makes it
difficult to provide them; they accept a governmental
structure under which Tiberty -cannot be guaranteed
beoayse* they are highly ambivalent about personal
freeddm and because they genuinely believe that
government 1is .designed to- be an instrument for F
advanctng the general welfare, and is not, in
principle, anything to fear" (Ibid, p.98-99). J
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Whilst sOmexcountries va1uer1iberty as pé;am6unf11n a séa]é of
ff values, Canadians, éccording to Friedenberg, "assign ‘1tq a 1h1ghkgrank,
for@al]y; but they do noﬁ..;grant it “preceaehce"—)(p:IGO);\ Stab111ty,
econqm1c~pro$pek1ty and traditioha]ism woqu probably bé‘ﬁigher on'fhe
scale of values. In order to “maintain a va]ué‘ syétém aimed at
maintaining "peace, order and jgood government" ‘there has ®o be "deep
acquiéscence" on the part of Canadians, with the'ideé %hat fhe ultimate
authority résté with Par]iament. According to MacKay theke canidn1y be
success in the field of human rights when ‘Canadians are prepared to
change ‘their order of prioritiés with regard to “traditional concepts of
ordéf“ (p.779). At presehf.Canadian society may’nof be prepared to make .
such changes to ﬁts'va1ue system.‘ Some would argue fhat the judiciary's
_wérk "helps to perpetuate this 'system. Thjs ‘point is evidenced by

‘MacKay's comment that "when a human right conflicts with a traditional

As the “social ideal" in Céﬁhda 1S'AEharacter1%ed by
conservatism, there fs not the pubiié support‘to demandvmoré*changes,
particularly in the field ofrhuman rights. OnTy when the majbrity are
| willing to accgpt the full extent of humanVrights;codes w1i1.they be .
broadly 1mp1ementéd? In the nmaniimé, the deve]bpmeﬁt of hhman rightsi 
can be seen as a process, in which incrementally, progress will be made.

in the field. For examp]é Bruner notes; with regard to Ontario, that.i :

legislation eliminating discrimination because of sexual orientation win

not be included in the province's code "until unmistakable Sidhs of -
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. pubTic- support confirm the arr1va1 of the . right poiitica1ewmom;

3_(p 253) : Th1s can be a frustrat1ng s1tuat1on for, as Humphrey states,

&

the most worry1ng issue regard1ng “human r1ghts in th1s country is the
: genera] apathy of Canad1ans" (p.421). -

As well as peace, order and good government" having an 1mpact
on the progress of human r1ghts 1n Canada, it ds necessary to examine

also, the power structure.

The Power Structure in Canada

. ) . A :
- ‘ . ) . B S
- x - .

If, as Plato suggests, "“justice is the interest of the

stronger" it is important to consider the impact of Canada's power

structure on the enforcement and protection of human rights. This themef

was examined by Burke who stated "...]1berty when men act in bodies:is},

H

“power" (as c1ted in Smw]ey, p. 4)

The power structure of Canada can be ana]ysed in terme ‘otw

S Lo e R W S

£

corporatism, pluralism and Marx1sm. It is not within the scope of this

chapter to examine all theories in depth, but consideration will be
gdven brieffy,to'p1ura1jsm and corporatism. For'some the main feature of

the' Canadian power structure is corporatism. MacKay cites McLeod and Rea

in Business and Government in Canada (1976)-on this theme:

, Our political system's_organization of power 1is not
- merely elitist, but corporatist. Elites interact
and attempt to accommodate each other. The various
elites often appear to clash, or pretend to clash,
but usually maintain a realistic willingness to
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bé1ance*or’harmonize their Hivérgentbinterests and
to preserve the “interests of the comifunity through
collaboration with the state (p.742). '

‘The concept of p1ura1ismsrstaté§ Smiley, "suggests the possibility of

re]étiveﬁy autonomous elites having deéisive power in- the particutar
issue - areas of their réspective concerns" (p.7), Both corporatism and
b1ura1ism imply the exisfence of éeTatiQeTy autonomouskgrouﬁs which some
would ca11'g]1tes, bargaining between themselves:and with the government. -
The dahgef can be that suchv"é11tés"'are afforded exémpfion From publi¢
policy matters. Sm11ey:cont1nUes on this issue ‘

T

The general thrust...is to circumscribe the autonomy .

of associations which have hitherto been reéarded~as:
private and to require  them. to conform to the .
standards set by and enforced by the public

authorities (p.21).

(If the Caldwell case is finally decided,in favour of the teacher, as a

result of legal interpretation by the Supreme Court.of Canada, th1§bis”
. . : w .

essentially what would bgigggyjred,df the Catholic school board.)
Another viewpoint is that the cabinet is at the apex of the

Canadian power structure. Governments, like private institutions, are

responéﬁb]e'ap times for violating human,rights. As MacDeerttvilQZZ),'

explains in The Credibility Gap in Human Rights, governmehts ‘must b

-

pressured to mend their ways because they have "the power to end the

violations if they are spurred or shamed into dojng so" (p.270). Many

-4

e
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authors -concur- that the power system in Canada is made up of elites and -

cOrporate.bodiea, inextricably linked with the power of the executive,

esoec1a11y’cabinet power.“:If a juddédary'percetVes its role limited by

conétitutTOnal arrangements and 1nterprets the law narrowly, 1t§may be
less likely that-government'and private 1nst1tutions7w111 enhance the

progress .in human Lrights , At the same ‘%ime; the "Soc1a1 ideal" of

premises, 1nd1v1dua1s may well feel unab]e to rea11se their expecta;1onsf

regarding personal liberties.

The Charter of Rights and Freedoms (1981)

P

There has been a 1ong stand1ng cq11 for an entrenched B111 of o

Rights, wh1ch would 1ncrease the power of the Juth1ary ' The des1re for

this entrenchment of rights is now being rea11zed in the new Charter of

bod

Rﬁghts and. Freedoms (1981) : The 1mpact of th1s Charter onf the human‘

rights movement, and on the. power of the Jud1c1ary, w111 be made evident

during the next few decades of -11t1gat1on. I s un]jkely that the

\ . , .
Caldwell case will be affected by it, when adjudicated by the Supreme

'conservat1sm in Canada, may be used as a’ barometer to justify the Tow -

'pr1or1ty g1ven to -human r1ghts in the sca]e of values. G1ven thése .

Court of Canada, for the Charter‘purpOrts.to apply to“government and .

crown agencies rather than  private institutions. Furthermore, the

Charter~ will no-t'conie Jnto *qu' effect unt11 1984, and \?ithin it

J

section 29 spec1f1es that "Nothtng wn th1s Charter abrogates or derogates
from any rights or pr1v11eges'guaranteed by. or under the'Const1tut1on of

Canada in respect of denominational, separate or dissentient schools".



The" Charter is, neVertheTess, accompan1ed by a euphor1a of '

expectat1on, rem1n1scent of that wh1ch greeted the advent of the Canad1an _

Bill of R1ghts : The fact‘that a new Charter‘was required, bears test1mony

to the failure of the B111 of R1ghts to fqu111 prev1ous expectat1ons
The Charter 1s part1cu1ar1y ;oncerned w1th equaT1ty r1ghts, as weTT as
those perta1n1ng “to m1nor1ty Tanguage educat1on r1ghts and abor1g1naT
r1ghts There 1s<ngt;alcomp1ete guarantee of-"r1ghts", however, due to

the non obstante cTause wh1ch Berger expTa1ns "aTTows Par11ament and the

legislatures to»overr1de the Charter prov1s1ons reTat1ng to fundamenta]
freedoms and TegaT rights Kp;iOI),LTHence;the;pos5fb11ity eXiste that
governments thT Be able to;“decTare(that a statute ShaTT,operate notf
withstanding the Charter provisione "'(Ibid)‘~'The ChartervaTso;statee,'
in Eection I, that r1ghts and freedoms are guaranteed "subject only to

such reasonabTe limits prescribed by Taw as. can be demonstrably Just1f1ed

in a free and democratic ~society". - The pers1stent’“quest1on* of what

const1tutes a "democrat1c society" is- likely to be repeated, and the

courts may be asked to decide whether T1m1ts on these rights and freedoms

e "demonstrably justified".

' ; At the samé¢ time, the War Measures Act is still in existence
and could be’jnvokedxinban emergeney‘situation, As mentioned earlier,
this Aqt is abTe’to suspend human rights completely. Berger believes the

difference between- the Charter and past human rights legislation is that .

The Charter...requires the courts to determine for

- themselves whether or not a particular statute is -
demonstrably justifiable, and not simgTy to accede
to the judgement of the politicians...(p.124).

~
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The judicjany'may; therefore, assume a more active and 11bena1'roTe in
_the human rights‘p:BEess, by virtue of its dinterpretation of the new
a Jegts1ation. Clearly, the role of sthe judiciary must change if the
'Charter is to be successful. Conversely, thercounts may Jjudge that the

¥

pub11c does not yet requ1re broad 1nterpretat1ons of human r1ghts wh1ch

modulate trad1f/ona1 values, and as w1th the Bill of R1ghts, may-- choosee;~j

to adopt a gonservative posture. Robert Stanf1e1d states An Rumours of

1tbert1es in Canadar w1]1 cont1nue to depend bas1ca11y on the.

)

War “civi

Contemponary Canédian society has ‘made progress 1n the field of
human rights 1eg1s1at1on, espec1a11y s1nce the Second World War. A]thoughi
.its_ soC1a1 ideal" is not as 11bera1 or support1ve of change 1n “tradi-

tional views, as some might preferi its successes in,the field of human

T

rightssare greater than “those of “other states. Compared w1th otherr

countries, Canada -also has political stab11tty and abundant~ economic
;resourcesyto ensure its prosperity. It also has the competence to ma1n--Q,»
»-tain and 1ncrease the momentum in ~the human r1ghts movement by str1v1ng
to constantly update, refine and enforce 1eg1s1at1on.:-As the notion of
"rights" 1mp11§1t‘1n new humangrights statutes become acceptable to thel
public at 1arge;'the principles of human righta'm111 be cemented into the

*

Canadian value system. . - .

- .

'Imp11c1t in the Supreme Court- of Canada S ru11ng on the
Ca1dwe11 case, will be what const1tutes soc1ety s valué system, and

whether collective rights will supersede 1nd1v1dua1,r1ghts. The question

= &
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" of- 1nd1v1dua1 freedom in- soc1ety is reTat1ve to the- estab]1shed 1nst1tu- o

, L
~.tions. Past cases demonstrate that denom1nat1ona1 schoo] group rights

&

are protected when the Jud1c1ary is prepared.to broadly 1nterpret the h’

const1tut1ona1 sanctity afforded such schoo1s, in order to protect the -

;1ntegr1ty of the 1nst1tut1on . |

‘ "~ In the balancing of rights the Jud1c1ary 1s ca11ed upon to
cons1der sensitively the "rights" of both partles, those of the schoo]
and?;those of the -teacher. The Court may deem it preferable to give
prtnacy to the- collective rather than the 'individuai, but in what
circumstances should an jndﬁviduai's right;be*@tven primacy?‘ Some miéht
say when the'case of d%scrimination is b1atant, causing a pub11cboutrage,
rather than what may appear- to ;ome as "marginal“, as- in the Caldwell
case. The context in which the part1es operate, is most relevant here.

- -~

Although the media has promoted the case as a cause celebre" after each

judicial hearing, there has not - been any great oublicttsupport,,forffw

Margaret CaTdne11, and the judiciary may duly take note.. To many, her

dispute is tied up with the ﬁights of a priyateiorganization and human”

rights Tlegislation at present contains certain exemptions for® such
organizations. Furthermore, she chose to obtain her own legal counsel

and did not seek the Support of the British Co]umbia Civil Liberties

Association, or any other group with po11tffa1 influence. Hente if

"power" 1is an uhder]ying factor,’Margaret Caldwell possesses a paucity,

especially compargd with the established, traditional aothor?t}hof'the:

Catholic Church, which constitutes a "re1ative1y autonomous elite".

-

3
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The*ﬁourt s‘dec1s1on will take into account the valiue system of .

:Canada, the trad1t1o

' be1ng cha]Tenge, by the new notions contained in human rights 1eg1s1at1on.

Much is expected of the new Charter of, Rights and Freedoms wh1ch prov1des

4greater protect1on for 1nd1v1dua1 rights. If there should be"a dec1s1on

from the Court, in favour of Margaret Ca]dweT], 1t cou]d hera]d a. new era

“in human r1ghts 1eg1s1at1on for 1nd1v1dua1 r1ghts A]ternat1ve1y, the7

‘Jud1c1ary may hand down an 1nterpretat1on of the re]evant sections ofrthe'

B.g; Code, which is perceived to be a compromise between traditiomal

values and new goals of socfety. It is unlikely, hoWever,,thatdthis case

wiT]yenjoy the potentia] benefits of being adjudicated under ‘the Charter

*

because the new legislation does not come into fu11 effect unt11 ;984

and, notwithstanding . the provision for denom1nat1ona1 schoo1 r1ghts, 1t'

is doubtfu1 that it will be applied retroact1ve1y

This thesis states that the f1na1 dec1s1on w111 Tn;iight‘ofw,ms Wﬂ,ﬁi

the aforementioned reasons, be in favour of . the school. The dominant

value of conservatism starts at a lower level thanfthe courts and per-

- meates most Canadian institutions. Progress has, nevertheless, been made

in some areas of human rfghts; and the vast majority of th%/genera1

public is now prepared toiaccept that discrimination onthe grounds -of

ethnic -background is wrong; Public opinion is not always po1arfzed into

two extremes on all-issues, but there?may/pot*be ov whe]mithSupport for

/“
the 1mp1ementatfon of new values contained in human rights legislation.

In twenty years time there may be no such thing as a Margaret Caldwell

case because by that time, ‘the new legislation may have ?fen¥given broad
B ~ .
e

interpretation by the judiciary, and the pub]ic'may be ! ady to accept

Q

1, conservat1ve values of the past. ;Thesevare now

+
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" the idea of individual rights superseding cdiiétt{veK?ﬁgﬁigfmwﬁ?ééenffyiﬂc
however, ‘the courts will interpret that the general public has not yet

grasped ‘such notions implicit in the human rights EESF and now enshrined

o

in the Charter. -

When  the Supreme Court of Canada adjudiqates; thef Margéret

Cé]dwe]].Case, it will probably 1ook_béy0nd the HumanRightstode'of

British Columbia and ThéwBritish North‘AmeriCa Act;'and;consider the

ramifications,of,its!decisioh. It is thélpoééibTe 1mp11¢ations,0f the

CoUrth judgeménf,?for all parties’inVo]véd,‘yh1Ch are'discussedkin-the

final chapter.

,-"/
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A Impiications for Human Rights
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Chapter 7+ . Conclusion:« Implications of the MargaretLCaidweiilcase'

The potential consequences of ‘the final decision in the .
Caldwell case will ihpact on Canadian human‘rights, the Catho]ic Church
and Her denominational schools, 1ndBpendent schoois in generai, and their

teachers This ‘thesis concludes w1th a discu551on of the- ant1c1pated}

1mpiications for these parties

-

»
9,

The decision” of the Supreme Court of Canada on the Caidweii
case will have 1mp11cat10ns for the B.C. Human Rights Code’ speCificaiiy,
and Canadian human rights 1qgisiation in genera] The provinces §eek

Jud1c1a1 interpretation fyom the Court as to the definitive meaning of

‘parts of the human rights statutes. This legal ciari%1¢5%iaa’1s'vafai*m'”""*

for the success of the Human Rights Branch, for part of its mandate is to
disseminate 1nformation and proper]y adv*se empioyers and other

interested parties within the proVince, In this conteXt;-there is debate

‘over the success of commissions to carry out their mandate of promoting

and enforcing - human rights. The opposing views of, human 'rights
commissions demonstrate that while some feel they have been invegted with
too much "power™, others feel they have insufficient.

It is significant, and not incidental, that the commissions

have received criticism for their over-zealous approach to human rights

enforcement. The difficulty of fuifi]]ing its role 1is summed up by

Fairweather in his study of The Canadian Human Rights Commission (1979):



L

»

It has proved a cha]]eng1ng test of sk111 and
- evenhandedness to steer a course in part1san 1ssues;
between reckless intervention on the one hand -and-

- inhibition on the other. This balance must be

maintained, not only in the face of pressure: to |
conform to the trad1t1ona11y discreet posture of
‘officialdom, but also in the face of the 1mpat1ence’
and the expectations aroused by nat1ona] and 1nter-‘
national emphasis on human rights issues (p.317).

<

Adequate s@affﬁng, necessary tonromotq afms’of Human rights
legislation, has bgen one weak area which some writeré fee1,ha$ éontfi-
buted to the overall ineffectiveness of some human righ£$ commfssioné;
Professor William B1ack (1980) -has noted the understaffing of human .-
rights agencies as oné of the'prob1ems Timiting agency effectiveness.

With respect to "overly zealous" enforcement efforts, he argues that in

“fact "the velvet glove has been much mioFe in evidence than the iron hand"

(p.1). Whenever - possible, the - commissions have attempted to use

education and. conciliation as methods of reaching a/sett1ement, rather

- than enforce punitive sanctions. (There  is a certain irony in the

Caldwell case, in that attempts to use "education" to change attitudes
obviously 'fai1ed.)“ Tarnopo]sky (1979) Vmaintaihs‘ that "enforcement
techniqdes ... will have to be épp]ieé vigbrdus]y,if.the humanmrighté
statutes are not to deteriorate to piousAbut ineffectual dec]érations"
(p.éOS). On the same theme; MacKay (1978) contends that there must be .a

shift in focus "from the definition of rights to the proVisTon of real

remedies" (p.739).

-

N \
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, Humah fiéhts 1eg§$1ation muét have wide public support inorder
to- be effective énd responsibi]ity"11es with commissions to 'educéte
' society. Politically, human rights advocacy may th WTn vazgovermmehtj
support, compdreq/with other issues, and(gmééﬁin power; ]ow/priorityrand,
‘ ’ 1nsuffigien%/?amd1ng may restffttVévcommfésion\s:effectivenéss. The 1ow%7" ’
priority affordédvhuman rights agencies may be a resu]trof a government's:
interpretation 0% the gehera] public's pommitment tb; orrfnterest,ﬁn; 
humén rjghts enforcement. % In order‘kfo ,chénger publié opinion, 'human  }
rights commissions need to maintain a’higher profile, as well as receive
~a greater fihancia] commitment ffom'government, Accofdingmto MacKay;a
“fines shou]d’ be raised torbthe point thaf discrimimationi bécomes
unprofitable” (p.756). He furthetr adds that "the kmajok, criticism.'of‘
human rights commissions is that they do not have enouéh;powerf‘(p.753).

Certainly, more "power" will only be afforded them when it is politically

viable.

Conversely, human rights commissions have also been critized

for having too much "power". Hunter (1976) contends that:

human rights‘commissions,fcreated to adminis;ef
the 1eg1s1at1on, have  been uncritically vested with
excessive statutory disé};tion; open to abuse and,
regrettably but demonstrably, abused (p.27-28).

-

Critics, such as Elizabeth Lénnon, consider that therepis "a general
7paterna1ist1c attitude that the commission knows what is best for you"
(as cited in MacKay, p.755). This is particularly evident when a

commission fails to act on behalf of a client because it disagrees with
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the'conféht or sévarity‘of discrimiaatioa;4 As noted in chapter'Z,laome

Commissions dornot act'fndependent]y and permission is required fo pursue -

cases, b} the Ministé} ‘af Labour:, - "who may refuse tb ;prOsecute for

po]ftiéa]g reasons ... at its woest a ‘COﬁm}§sion coﬁia be used for

ahahne]ing a'daspute away from the public eye" (MacKay, p.755). The

crédibiiiaykof human rights commissions can be eroded orrdestroyed‘if
‘ _

~ they are given too much’ or too little, "power" or discretion. Citing the

B.C. ‘case ~of Borho vs. Atco Lumber Co. (1976), Hunter notes how a

*

ridfCUTOUS application of legislatjon can affect commiséion credibility,
fﬁéTihg tHe:arguments of critics.

| As evidenced by the above/caée,;the Human'Rights’Branch of
~ British Columbia has not been 1hmune from criticfsm, ‘One of the,causes
of critism may in fact result from the Code itself cohtaining features
~ which may appear ambiguous. The Caldwell case demonstrates this well.

0f,particu]ar concern is .the "reasonable cause" language, apparent in

section 8, which' has the. effect 6ff”aiﬁowing Aéreafer f1é£{611§£§'”f6}”.
iudicia] input, and more variabilit}. The Code's open—endegness can
serve as an advantage in that it can accommodate society'slattitudina]k
change- without waiting for legislative amendment, and as a disadvantage
in the fact that the flexibility leads to ambiguity concerning grounds of
discrimination not legally covered. _Hunterv notes _the employment and
accommodation sections of the B.C. Code as being: "dangerously open-

ended", wfth the Commission acting as "arbiter of what,ﬁualities may
reasonably be sought in the hiring process" (p.15). In many respeats the
ambiguity and "open-endedness" 1is demonstrated in how one interprets

sections 8 and 22 of the B.C. Code. If they were"uhambiguous, it is
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“unlikely fhere.wou1d:be such a protracted dispute 1ﬁ‘theHCa1dWéTT”&5se.‘

Section.8‘appears.tq definitely forbid discrimination, but.éectiOn'(or is

it Catch?) 22 allows 1£.é Thé matter’nbw rests withvthe €ourt to decide .

on the correct interpretation of lfHesé¢>sections for this and future

disputes.1

If the Tlegislators did not -intend section 22 to be uéed,
Tndirecf1y,. to deny a person further employment, or to discrimipate
between catégories of ﬁeop]e‘withiﬁ‘a refigious;gkoup,'then it should
berhapsrbe_amgﬂﬂed,?especia11y as that is the way it could be used in the
Ca]dWeJ] éaée.“‘ If 'the déciéion',shou1d favour Margaret . Caldwe]i, the

' QathoTic’Church'and/oh the Federation of Independent School Association

S
2

«(FISA), may pressuré the provincial government to change the legislation

and accommodate the Church and Her schools. The queétion’iS,.wdu]dAitbbe

politically wise? " The answer depends on public .opinion and what it

accepts as the value system. It may appear as a struggle between

reinforcement of old values and a refusal to accebt a modified or new -

value system. . Accommodation"of the Church and Her denominational
schools, with the attendant parental suPport, may be - regarded as a
sensitive government ,iésue; The B.C. Appeal Court hearing of Vthe
Caldwell case demonstrates this.r Whilst the Director of the é.C.’Code

argued that St.Thomas Aguinas.School was not exempted.-from the principles

of the legislation, by virtue of section 22, the Attorney-General for
&

B.C. argued thg contrary. In this instance, two agencies of the same

government supported opposite sides in the dispute, hence a united front

. was not presented. This apparently weakened Margaret ~Caldwell's

position, and strengthened the school’s. : é o

P
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. In the event that the Court's~vdeci§ion‘ should favour the

¥

scﬁod], human rignts advocates might alsa Seek.iegis1at1ve amendment.
: A RS , v «

" There has not, of ldte, been~a request td améndvsectien"ZZ;,but'in its

Recommendations for_bhange3to:the HumangR{ghts‘dee_of‘British*te1umb1a

(1981), the‘commission has specifically recommended changeé_negarding'the

"reasonab]e cause" Tanguage now present in sections 3, 8 and 9. If the

proposals are adopted, this clause would be expanded to sectioné 4 and 5,

and give the Commission' the power "to issue guidelines, binding upon

Boards of Inquiny, specifically describing. the conduct thet constitutes
discrimination prohibited by the Code" (p;ZO).\ Mo?eever, the Commission
~seeks a general recommendation*that the Code be giveén primary status in

order that it. "supercede other Tegislation where there is a conflict

between the Code and other Tegislation" (Ibid, p.19). Such a conflict
existed in the Caldwell base, between the Code, and section493(i) of the

BNA Act and the,g;bn§iitutionel, proviéion,,for freedom,,of”;re1igjon,

Although these recommendations have not yet beeniﬁglemenled, they may

serve to clarify the law for doncerned parties. Certéiﬁﬂ&,_c]arificafion
and/or amendment of sections 8 and 22 of the Code, mighfﬁde-fuse another
Caldwell case before- three provincial and one federal hearings are
invoked. )
< o »
The provincial legislative body would, in the event of amending

the B.C. Code, be faced with determining the political wisdom of'sueh a

decision, notwithstanding the advancement of its social policy in the

¥1e1d of human rights. Educational choice is regarded by some as a civil
Tiberty, and such choice can extend to the appropriateness of the

teacher. This belief may form the basis of an argument presented by the -

/

q&
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independent schoolylobby in the event of an amendmen£ propdsal., Add}te
‘ioﬁa{1y, amendment hay favour thev individual rjghts oflzteachers, or
employeéé operafing within the private sector. Marks (1981) states that
"as 1oﬁg as‘emerging Fightg are not so unrea]iStic'of,triy{a1'as io be
treated with mockery, théir recognition does serve the advagcément of the

cause ‘of human..rights without endangering the rigﬁfs~fhf< earTier

generations" - (p.451). In this work . "Emerging . Human Rights: A New

Generatidn for the 1980'53“ (1981),'he;cjtes Professoty Georges Abi-Saab

on fhis theme:p s

In ﬁr‘eah’ty, law does . not come out of a social

nothingness, nor does it come 1hto§being ih a "big’

bang". In most cases, it isga’progréééive ;.. growth

over a large grey .zone séparating emerg{ng social ’ ‘.
“.values from‘thekwe11 established legal rules; a zope

which is very difficult (and  sometimes even

impossible) to divide ... between the two (p.437). O —

Any Tlegislative amendmént in B.C., may”apbear as such a “gréyvzohe"; aé
it seeks to accommodate the dffferenf values of'the'pub11c. U]timate]j,
political persuasion aﬁd/or public opinion may;be thérdecidihg factor.
What results isaszyzzgﬁ of.righféf, staiés Golding (1968), the content
of which is "not 'necessarily ’the%"enjoyed' rights, but ratﬁér thé
'ga%ned' rights - [which] depend uponithe socfal ideal th?t the community
méinta}ns"'(p.539). What-%s;mbéf evident is that'despfté'the work of

human rights commissions and their advocates, rights are fragile. once

removed from a legal framework and exposed to society. Contingent on the
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,f1na1 dec1s1on of the Ca1dwe11 case w111 be the effect1veness of the B.C.
Human R1ghts Branch in secur1ng 1nd1v1dua1 emp]oyment r1ghts, as-well as
the progress being. made genera]]y in. Canada in the 1mp1ementat1on of new

soc1a1 po11cy, as ep1tom1zed in human r1ghts 1eg1s1at1on

B Imp]ications'for the»Catho]ic Church and Denominational Schools
‘w§5 ] 5

D1sputes similar- to the Caldwell case suggest that the courts

may not be the most=appropr1ate arena 1n which to sett]e conflicts of a -
r‘re11g1ous nature.’ Are we @sk1ng an 1mposs1b1e task of the courts to
.judge"mora1 issues and demanding'too much of *the 1ega1,system? Although
cOurts often have to deal wtth moral -issues, an'ecc1esiastica1 tribuna]
Vmight have been a more suitable forum for the Ca1dwé11 case. Alter-
nattve1y,'some feel that it may be difficu]t for'such a panel to be
1mpartia1' therefore a courtroom might funct1on as ‘neutral té??{taFy )
'rThe issue of mora11ty was analyzed so. f1ne1y that the case was p1vota1 on "
a moral qua11fication rather than on professiona] competency. Was that
the.intention of the 1egis1ators?i-C]ear1y,‘1egis1at1ye,amendment to the
_Code might aim'to remove a situation in which the jud%ciary is called to
decide such mora]"isSues |

' The f1na1 resu]t of the Caldwell case has ser1ous 1mp11cat1ons
'for both the Catho11c Church and denom1nat1ona1 schools. An a1ternatﬂve

to 1eg1s1at1v& amendment of human r1ghts statutes, would be reform from

-

within. the Catholic Church. Eromﬁ,the Church s viewpoint, re11g1ous

reform may, however, be the most 1mprobab1e‘§o1utﬁon to the dilemma. The _

Catholic Church could require. a reappraisal of‘Her doctrinal demands on
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the members in Tight of an ever-evolving weer -butfthis, from:an ergane

1

1zat1on whose doctr1ne pre- dates that of . human r1ghts 1eg1s1at1on by 1900 :

- years is perhaps<un]1ke1y The R1ght Reverend Mons1gnor Stewart notes:

B}

Any suggestion ,that the teaching of Christ- on
marriage is outmoded, or that the Church may be about

" to deviate from it, is contradicated by the strongest -

. statements of the present vPope,’ John Paul II .
*(Vancouver Sun, Jul., 1979). R

2 - i . - V - ' i i ’ -

- The Ca]dwe11 dispute‘eentered‘around a moeral issue resu]ting
from her marriage to a divorced Methodist™ in a‘ ctiﬁ1- ceremony. Some
might question whether morality can be 1mposed by law and whether it is

possible to legislate _"goodness" or "fairp]ay". Yet much of  the

judiciary's t1me, as ev1denced in chapters 4 and 5, was given over to

cons1der1ng what makes a Catholic "Catho11c . and what is t:; d1fference»"’ -

between cgtegortes of nghq11cs. Implicit in that argument -Was an under-

lying theme of what-4s a "good" or IIVbad'T Catholic. Theo]ogians'and Canon

lawyers disagree on moral standards in Catholicism, andlto,some extent,’

the provincial, jﬂdiciary was perhaps. ultra vires in 1ts»attempt toi%ea1
with the question of hora]ity,“yet was forced by circumetances “to
consider it. If Margaret Caldwell is cons1dered by some to be a "second
class" or "bad" Catholic, or is i '“bad standing" in the Catho11c

commuriity, then perhaps she should be penalized withinrthe’Church, by

being refused Holy Communion, and be judged by an ecclesiastical
tribunal, rathgn than befpenaiized=via the courts, in the form of 1055 of

further employment within a Catholic schoo].

=

. .
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Margaret Caldwell's "error" orpmoraT “crime" was that of her

o A ) .
marriage to a divorced perSon As the Church states that marr1age is
indisso1ub1e, and Mr, Ca]dwe]] S former marr1age was never annu]]ed or:
invalidated, she is therefore considered by some a b1gam1st -AS‘noted in

chapter 4, ev1dénce was. presented which demonstrated that, according to

Canon Law 2356 the Catho11c party in  these c1rcumstances is gu11ty of

,L ; P
bigamy and 1nfamy, and warrants excommun1cat1on from the Church if pi pub11c

scanda1r1s caused by the "marriage" (Appea] Book Vol. l, p‘75) however,
excommunicationlis rare1y advocated today Debate exists in the Ca]dwe]]
case as to whether there was enough pub11c scandal attached to her '
marr1age, to warrant the severity of the school's act1on I other '

Vo A .
== _words, weag{the students and parents of the school Vscanda11zed" in the

classical theological sense of the word? . If not then some would argue S

that "moral justice" needs to be done 1n the Ca]dWe]] case. Such
Catho11cs tend perhaps to stress the sp1r1t of Chr1st1anjt¥ rather than;ir'
the 1etter of the Canon Law. '
Another controversy centres around the flexibility of Catho]ic
dogma. Some argue~‘that Roman Catholicism has varied ‘to some degree,
' according /to time and p1ace: Hence, Roman Catho]icjsm three hundréd‘
: years agoz or as exists toda& in South America;‘ may 1appear somewhat
differentkfrom how it is present]y_perceivedrin Canada. MOreover,,it 1s
argued that there is sufficient flexibility of Canon Law to permit input
from a senior 1eve1vwith1n the Catholic hierarchy, for dtspgnsation*frow

the_app]icat?on of Taw, when deemed appropriate. In the Caldwell case,

there was 'a conflict between 1ndjV1dua1 liberty and group va1ues,,with1n
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Cathd]icism and the gravity -and nature of her act1on apparently made
_such dispensat1on 1nappropr1ate and/or 1mposs1b1e Hence, theuughdreh
rema1ned 1ntrans1gent on th1s issue of marriage to a d1vorced person
| Catho11cs are themse]ves divided over the quest1on of marriage
outstde‘ the boundaries of, Church Law. VReverend _James Roberts »notes
statistics of "10,000 anhuTments - grahted each’year 1h;the,Uhtted
States’ by Catholic diocesan marriage tribUna]s”, leading hﬁﬁﬁto’specu1ate_
v'whether “the church 1snft in eftect in'the business ‘of granting divorces,_

without admitting it" (Vancouver Sun, Aug., 1979). In his work "Catholic

Divorce and Remarriage" (1979), he states .that some c]ergymen yithin the

’

Catho]1c, Church have departed from the trad1t1ona1 understanding of
marriage, in response; to the awareness of over "10 m1111on d1vorced
Catholics in the U.S.A. and Canada" (p.l).k He quotes William 0'Shea in

-the Jesuit magazine Theology Digest:

“one can make a ~case ~ for -understanding- Christ's
1nsistence on the indissolubility of marriage as an
ideal to be seriously pursued rather than,es‘a law to -
be literally enforced (p12)t ‘ ‘

A

Ed

7 The movement away from str1ct 1nterpretat1on of the scr1ptures is further

ev1denced in the comments of‘vRey. Ajexander Schmemann, ‘dean of

St.V]adimir's Theological Seminar in New York: "o marriaée’_ig

indissoluble, yet it is being dissolved all the time ... Yes, the Church

acknowledges the divorée,,put she does not divorcel" (Ibid, p.3),,euhilst

- the "ideal" is still sought, there is concern today for Catholics Who,
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.‘accord1ng to Father Roberts "11ve mora] and sp1thua11y productive 11ves
a]though marr1ed outs1de the canon1ca1 requ1rements of: Chureh Law" (p 8).
Father Bruce Vawter suggests that the Church. needs to "addreSs the needs

-and cha]]enges of the ex1st1ng age w1th its 1nterpretat1on of the m1nd of
Christ" S;pld’ p.4). ‘Such a change. m1ght necess1tate a. departure from

the traditionaT 1nterpretat1on of marriage. Jochn T.rCato1r.wr1tes in-his

article, Catholics andr Broken Marriage (1979) that "jurisprudence is

sti1ll developing even within the Roman Rota ‘This 'evo]ution will ‘

=~ _increase ‘the grounds on which _ marrlages may be dec]ared 1nua]id
though the Church will contirue to uphold its trad1t1on on 1nd1sSd1u-.

:; bility” (p.61). As Canon Law undergoes révision, the position of
ﬂ%fatho1ics married to divprces,may be'aftected, but as in the past,ra

great deal depends on the incumbent: Pope.

The, present Pope, John Paul II, has established a Charismatic

rpreSence on the world stage,'and,'a16hg with’many:Within the €atholic

Church, he has championed human rights. As head of the Catholic Church,

. he establishes the criteria which pergolates down to all levels within
the~Church and whichrare adhered to by members of the,Catho]icthierarchy.
Whilst Pope John Pau] I1 has taken a progressive view on human rights,
his position on certain 1ssues, such as abortion, have not demonstrated a
departure from traditional Church values. As noted earlier by Monsignor
Stewart, the Pope's statement on marriage suggests that marrtage‘1aws
o w111 cont1nue ‘to be 1nterpreted in a traditional manner. The desire to

be cognisant of the challenges of the present yet preserve trad1t1ona1

va]ues, is poss1b1y the path most papal heads skillfully try to steer

h The Second Vatican Council (1962-1965) attempted to modern1ze "Catholic

-



‘~thought"’ accord1ng to Donohue (1982), and yet caused controversy “and

sch1sm w1th1n the Church (Edmonton Journa1, 1982). Anne Roche sums up
the criticism cauSedrby,attempted change"...,dutted Masses with,their
antic priests, manufactured excitement and cafeteria casualness at Ho1y

'Commun1on (Ibid p'16)rc When reform leads to such condemnation 1t'1s

not surprising that the Church attempts to charter a steady course

.between traditionalism and change. Hence, éven in the area of human

rights statutes, the Church.may feel that it still has to adhere to_

dogma, -as 1nterpreted by the Pope Déspite its frequent support of many

areas of human r1ghts, the Church is unab]e and/or . unw1111ng to depart;,’

from Her views on marriage 1aWS, even 1n the face of the secu]ar goa1s of

the state. Any attempt by the state to 1ntrude 1nto re11g1ous affa1rs,
» v* tt

over which,1t4hasrno jurisdiction, can promote conflict.: In order to

limit state interference in the religious domain, the Church is likely to

res1st what it considers unfair or invalid government intrusion, as =

ev1denced by the reaction to the Caldwell case when thétﬁrc; Supreme

-

Court handed down a decision in Margaret Caldwell's favour, the most

v

Reverend;James F. Carney, Archbishop of the Vancouver Archdiocese,-was

reported as saying that the ‘“decisi cou1dr kill- B.C.'s - Catholic .

schools"ridhe further added‘that the "intrusion into hiring procédures

inevitably mou1d sUpvert the Catho]ictt;'of the' schools” (B.C. Catholic,

August, 1980). St o
The Catholic school boards in British Columbia and the provin-

cial government have on occasions conflicted on religious.and secular

issues. As stated in ‘chapter 2, the Maillardville Incident (1951)

resulted 1n'the de11berate closure of three Catholic schools andithe

oo
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‘subsequent reg1strat1on of 800 students in. the B.C. pubJ1ceschoolesystem+;e4ee4e
as a tax protest (Boucher 1977) Accord1ng to Downey (1979) the then '
ﬁhpremTer W.A.C. Benné%bv "saw in the Ma111ardv111e affa1r someth1ng of a -
po11t1ca1 t1me ‘bomb-- a potent1a1 “for problems more serious thanih1st
government had yefl'faced in the n0n-pub11c\ school 1ssue.& So’ he -
determined toﬁdifﬁuseathevisSue, in 1957, by amending the Municipal Act”

(p.20). Approxdmate1y 65% of the IndependentASChoo1s béionging to FtSA ’

are batho]ic, and thereby exejt a powerful 1n£}uence on a successful
‘~1nterestigroup: as js evidenoed:by-1ts‘dooumented'contributdon to the:

,;1977 Independent School -Suppprt Act. One ponders: the duaTtty'of*tth‘%f?:?f

I

preSent situation whereby, the present prem1er Bennett may be forced to
_ 11sten to the tTck1ng of the same dev1ce as h1s father did, °oif
. Stuart et al. are unsuccessful in Ottawa and have to comp]y with an order
to reinstate Margaret Caldwell. C]ear]y an order of th1s k1nd, a]though

conceﬁvab1y remote and'perhaps po11t1ca11y unw1se, wou1d be v1ewed as a

ma%%; cha]]enge to denom1nat1ona4 schoo] autonomy
| The -most famous problem:between Church and State relations
occurred, over .criticism of Laurier's handling of. the Mani toba School A

Question. In this 1nstanoe,,Pope Leo XIII sent. Monsignor Merry del Val

- -to 1nvest1gate the matter and as a result, the Pope issued an encyc11ca1

Affari vos, 1897, wh1ch stated that when pursuing justice "the rules of
moderatwon, of meeknegs, and of. brother]y charity were not to ‘be 1ost
s1ght of" (as cited 1in Berger, p.75). In ,the, event. that;mMargaer;hgreeeef

Caldwell was'ordered reinstated, it wou]d be interesting to specu]ate‘on

the present Pope's reaction if Vatican- help was sought. Given the recent

L4

Vatican announcements, the school board and its commuﬂtty might not so

———r
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easf1y be rebuked, for Pope John Paul II reinforced the importance of the

teacher in "Lay Catholics in Schools - Witnesses to Faith". This

“document explained:

%

the role of Tlay Catholic educators has become
crucial to the church in recent years because of the
decline in vocétioné to the,fe1igious‘11fe and asked
that Catholic educators use their life experience to
guide their students (Vancouver Sun, Oct., 1982).

[t is arguable that the situation today is somewhat different

because Catholic schools in B.C., unlike 1in 1897 and 1951, are in

possession of public funding, and as such there is more accountability on.

their part. The media focused attention on the fact -that "a school,

-

perceiveli to be engaged in discriminatory practices, was-in-receipt-of— -

such public funding.' The Libera1 Party, the British Columbia Teachers'
Fedératibn.and the former N.D.P. Education Minister all called for an
appeal to +the Board of Inquiry ruling on the Caldwell casélv(BrC.
Province,/ﬂy]., 1979). The Vancouver Sun's editoria] capturéd the mood

of these critics:

what has happened 1is that a re1igiods organization
supported by public money has been permitted %o
engage legally in an unfair Tlabour practise that-
would be 1illegal if practised by almost any other
employer.... what is really offensive about the
discrimination against Mrs. Caldwell is that it was
perpetrated by an organization that 1s‘now receiving
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a large pub]ii subs1dy under the Independent Schoo1‘
Support Act, which ‘was forced through the 1eg1s1aturev
. with almost indecent haste.... The government has
simply got to get rid of this "iniquitous double
standard - not by cutting off aid to the Catholic.
$ been suggested, but by making the aid

schools as
conditiopal on the schools' acceptance of the employ-
ment and human rights Tlaws -that apply to everyone

else (1979).

The reason why public funding for independent schools did not become a

burning issue in the Caldwell case is probably two-fold: firstly, the

Social Credit government's commitment to the Independent School Support

Act; and secondly, the Timited scope of the Tlegislation to permit

infringement upon independent school autonomy. The Social Credit

gevernment'Was receptive to the lobbying of FISA during the preparation

of Bﬂ.] 33 and is aware of the potential political %upport of FISA
parents. The Tegislation, succegefu11y passed by this government p]aced

few demands on independent schools. Wilson and Lazerson (1982) interpret

the Independent School Support Act as "less stringent" than its

equivalent in other Western provinces, such as Alberta:

Although e]igfb]e schools must have been in operation
for at Tleast f{ve ‘years, teachers do not need
provinciaT teaehing certificates, and. there are
virtually no admiséions_or curriculum restrictions,
except for vague requirements that schools not
promete racial or ethnic & superiority, religious
intolerance or persecution, or "social change through
violent action" (p.16).
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' ‘Unless there 1s‘3ubstant1a1 amendment to thejlndepenaaat:Schoo1”
Support Act, it s unlikely that a provincial government‘toutd'ihfringe
upon independent  school autonomyrby makihgrfinanc1a1 5upportvcohd1tiona1"
on comp]iance with other iegiS]ation; such as human rights statutes.
Furthermore, suéh‘a “condition” Cou]d be perceived as an intrusion into
the affa1rs of thése' schoo]s, a threat to their present]y enJoyed

autonomy and d1sp1acement of the Church by the State

C Implications for%lndependeat Schools-in General

o

o,

Independent schools in B.C., both denomihationa] and - non-
denominationa1; await the outcame of theVCa1dwe11 case to-see if there 1srw
~ to be an intrusion into theirbautonomyt It is only through such disputes
that théir "independence"” is caTiéd into question. If Margaret Caldwell
should receive a deciéiony in hér"fa;gaf, -independent schools wﬁqu'
effectively be directed as to whom they shou]d hire or re -hire. |

To date, the majority. of independent schoo]s have attempted to
work with1n government guidelines, providing acceptable curricula, and
also endeavouring to ensure that teachers are both brofessibna]]y/and
philosophically éompetent to teach within the prtvate' school. system.
Other than this, the independent schoo]s have continued to experience the
autonomy they enjoyed before %¥und1ng was made available. \Yet how
“1ndepehdent" should independent schools be? The outcome of the Caldwell
case will provide a ruling which dictates whéther schools can Hire on

religious grounds and later refuse furt emp1oyment due to perceived

contravention of church law.~ As the choice of\ teacher is an integral
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part of _independent"sehoo] philosophy, the outcOme is crucial to
independent schools in general. If the government Was to attempt to

restrict independent school autonomy, it would have to face the .

inevitable political consequences. Forrexamp1e,.an order to reinstate =

Margaret Caldwell, as necessitated by the interpretation of the Code by
the Supreme -Court of Canada, could provoke extreme react1on As the

Ma111ardv111e Inc1dent demonstrates, independent schools are not loath to'

use their most potent political weapon of comp]ete]y c1os1ng down -their
schools. A repeat of this action would release thousands of students
~onto a logistically unprepared public school system. A gorernment may
ne]1 consdder the economics of a situation whereby independent schoo1s
have major autonomy, at a cost to the tarpayer of aimaximnm of 30%, as
opposedfto greater 1nfr1ngement'on,the1r antonomy W1th the expense of
100% operating costs! A]ternative]y,‘ an opportunist government may
welcome the independent school studentsrinto its public system, as a
means to counteract dec11n1ng enro]]ment and teacher unemp]oyment

It is said that with money. comes contro] and some 1ndependent
schools may well fear, as Richard Wagner (197%) suggests, that government
ajd to prdvate'schoo1s may be "a Trojan norse". Extensive control over
independent schools, in an endeavour to restrict their autonomy may,
however, require financial commitment above that which a government is
prepared to bear. Also, some perceive the 1nfrtngement~upon independent
school autonomy as an incremental process. w11son and Lazerson note a
trend away from autonomy for independent schools 1in certain Atlantic
provinces and an erosion of their fpower" as provtncia] government

efforts to "improve educational services ... seriously challenged the
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' *1fdehom1nationa1 basis of “schooling" (p.13). Hence the desire to. make

pubTic funding avéi]ab]e to independent schools, cdnditibnaT on their
adherence to human rjghts 1egfs1ation,>may appear to be the beginning. of
a process'to gradually erodg the;aﬁtonomy of such schools. 1In addition,v
denominational schools in particu1arrmay~perce1}e such conditions as a
classic case of “State before Church". | |
| Rarely, wilkl goverﬁment involve ‘itself in the affairs ‘Bf
indepénden%»schoo1s. Human rights statuteskcontain exemption categorieé
for private institutions and moéf 1ndependeht schools could be SO~
categorize&i- In"addition to using reinstatemeﬁt, or financié] support,
as methods of obtaining independent school adherence to humanb ;1ghts
,'statu%es, an ‘a1ternat1Ve might be the use of. Collective Agreements.
vRather than an 1n&ependent school being directed\;:\to whom they can or

cannot hire as a result of judicial proceedings, a mutual contract might

be utilized so that 1t§”émb10yméﬁt'bfaét1qes can réfféét'the state's
social goals, as specified{ir1 human rights 1egis1ation,v without jeo-"
pardising the school's  philosophy. Asv such, criticism could not be
levelled at independent schools being beyond or above the law of the
Tand, if such law 1S/not only considered "just"‘but recognized within
their contractual arrangements.

Regardless of whether the _schoo] finally wins or loses the
Caldwell dispute,--there are serious policy 1mpiic§tions for independent
schools 1in generéT which extend beyond contractual arrangements, these
being: who should one hire; how should ‘employees be $e1ectéd; what

criteria should be used in employee evaluation; and on what basis sHou]d’

a decision be made to deny further employment? It is not prudent to



Sz -

question the validity of r¢1igious_be1iefs, and certainly, theraCffﬁhs of

, denominatibna] schodls can ge performed out of the highest of Christian
motives. The policymakers themselves, within denominational and non-
denom1nat1ona1 schools, nevertheless, may feel the need to reassess the1r
employment p011cy in Tight of provincial law. In an endeavour to develop
employment po]icies which are 1in Tline with provincial statutes, an
1ndependent school may éeed to change the fécus or direétion of §hi1osd- .
phical goals. Realistically, there may be insufficient Catholic, Jewish
or Mormons who are both proféssiona]]y qualified teachers and who faith-
fully adhere to religious teachings. Will a Jewfsh or Mormon teacher who
is not a strict adherent of the 'faith,‘ sgrious]y weaken a 5choo1‘s
credibility? The schools may have to‘cqn;fder a]ternative methods of
compensat?Qg. for the infallibility of Tay educators. In the 1a$t
analysis, it may be wisér to emphasize tolerance fagber,than'adherence to - \~
a barticu1ar religious rule. - . )

The Caldwell case demonstrates very c}ea/1y that one needs to -

¥

understand the organizational ctructure and \phJ1osophy of 1ndependent fé
schools, especially in light of the ever-increasing support for 'non—’fv
‘public education. Independent schools have a twin bb]iggtion:‘ tb'pursue
individual ph11osophy and yet operate within the 1ettér of the secular
law. Only by trahscending‘ the world of alterrative and independent
schools is one aware of the difficulty Of’achieving'this dual ob1igat19h.

To date this area has not been heavily researched. Daﬁie1 Duke (1979) -
makes a special piea for more research on alternative schode,rand the

~ same principle holds true for the range of schools 1ncorporatéd under the .

independent “school rubric. Further, research into this area would -
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provide data which might.othekwise be Tlost. Lazerson (1977) notes that

Ytoo 1ittle is known about the internal dynamics" of -Catholic school

systems (p.314). Some of these institutions may be caUtioué about

allowing researchers to investigate areas of employment po]ﬁcy and,

praétices; yet without such research one may fail to appreciate'theﬁr
philosophical objectives, as well as miss the opportunity to Tearn-from

diverse forms of education. R ' oy

- D Implications for Teachers in Independent Schools

Finally, one should consider the implications of the Caldwell
case not’just for independent schools, but for the individual teachers

-who function within them. For Margaret Caldwell persona]ly;va decision

LY

e

in her favour would possibly mean an award of financial damages, both the -

financial compensation which she sought originally when her caée came
before the Board of Inquiry in iQ%@;"éhd”'posSibﬁy those which have
accumulated ovéf the 1ast'f1vé years, as a measure of the démage done to
her career, "Her counse] might also ask that the originéi order of

reinstatement, be upheld.

If Margaret Caldwell should fose her case, there will be 7

ramifications not just for herself but for all those -individuals who
choose to work in the non-gublic section, for their personal rights may
be relegated vis-a—vis those of the institution. Society' may be
saturated with the subject of human rights, but sometof these hard-won
Fights may be forgone by independent school teacher§ once they enter the

school gates. The provincial human rights commission may not be able to
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~assist such teachers realize the rights which their public school

counterparts take for granted. The 1imp]ications are not: just confined

within the gates of thej{hdépendent school; as evidenced in chaptér-6,°

théyohave wider societa] impact. The reso]utibn of‘gonf11ct in this
instance may,inffact determine that when teachers decidé'to work 1in an
independehx,séhogT, they must dbide'by‘the rules of fhe institution, as
~ they would be-ob1igated to do as members of a private club.  As conflict
in society is 1Hev1tébie, to ;§Qme extent, "the® quest for the most
reasonable balance", may in fact benefit thefjndependent school rather

than the individual teacher (Borovey, 1973, p.106).

Discrimination can be regarded as the use of irrelevant

criteria on which to base a decision. Independent schools may consider

5

that behaviour, regarding philosophical matters, is relevant to job
performance and therefore, such required behaviour is not a question of

unnecessary discrimination. The major concern at this juncture, is that

‘ .

every time an independent schoéT\useﬁ’Such"criteria'on which to—~base a—

decision, and is considered to have acted legally, fprecedents become
established norms and form a set pattern of future expectations in

behaviour. The Caldwell dispute is a precedent-setting case, which will

be seen as é'direct indicator as to what is, and is‘not; acceptab1e“

)
. behaviour on:the part of the teacher, as well as of the school. "It is

crucial because cases of this nature decide the extent of autonomy for

independent schools. It raises the questions: to what extent should

autonomy be a]]owed; and how™~far can an independent school go in

*

attempting to regulate teachers' behaviour in their private lives?

AN
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or ‘pdg&ic denigration, could be seen as unacceptable, bggéviour by

independent schob] teachens. Personal -behaviour may be regarded by

A : oy :
students as being indicative of teacher attitude to school philosophy.

It is not unreasonable that Thdependent schdo]svéhou1d expect, teachers to
exemp]ify, to the best of their ability, the ideals of the institution.

The diffitu]ty arises in definﬁhg the boundary between what can be

- . ®
realistically expected of teachers, in today's society, and that which

serves to impinge too greatly uporg their private lives.

-
Y
LA

Blatant -and persistent disregard of'independent school ideals,

<
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Section 8 of the Human Rights
Code .of British Columbia ‘ .
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Section 8 of the Human Rights Code of British Columbia

D1scr1m1nat1on in respect of emp]oyment

8. (1) Every person has the r1ght of equa11ty of opportun1ty
based on bona fide gqualifications 1in respect of his occupation or
employment, or in respect of an intended occupation, employment,
advancement or promotion; and, without Timiting the generality of the
foregoing, : ’
' (a) no employer shall refuse to employ, or to continue to
employ, or to advance or promote that person, or

. discriminate against that person in respect of employment
- or a condition of employment; and - .

(b) no employment agency shall refuse to .refer him " for

} employment, )

unless reasonable cause exists for the refusal or discrimination.

(2) For the purposes of subsection (1), :

(a) the race, re11g1ong'co1our age, marital status, ancestry,
place of origin or political belief of any person or class
of persons shall not constitute reasonable cause;

(b) a provision respecting Canadian citizenship in an Act

constitutes reasonable cause;

(c) - the sex of a person shall not constitute reasonable cause .
unless it relates to the maintenance of public decency; Voo

(d) a conviction for a criminal or summary conviction charge -
shall not constitute reasonable cause unless the charge
relates to the occupation or employment, or< to the
intended occupation, emp]oyment, advancement or promotion
of a person.

(3) Nothing:in this section relating to age prohibits the operat1on
of any term of a bona fide retirement, superannuatioh or pension plan, or
the terms or conditions of a bona fide group or employee insurance plan,
or of a bona fide scheme based on seniority.

)
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Appendix C

‘Section 93 of the British North
America Act (1867)
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Section 93 of the British North America Act (1867)

In and for each province, the legislature may exclusively make

laws in relation to- educat1on subject and according -to the following
prov1s1ons - ’

8

(2)

(3)

Noth1ng in any such Taw shall pre3ud1c1a11y affect any right or
privilege with respect to denominational schools which any
class of persons have by law in*the province at the union;

A1l the powers, privileges, and duties at the union by law
conferred and imposed-in Upper Canada on the separate schools
and school trustees of the Queen’s Roman Catholic subjects
shall be and the same are hereby extended to the dissentient
schools of the Queen's Protestant and Roman Catho11c subjects
in Quebec, '
Where in any province a system of separate or dissentient
schools exists by Tlaw at- the wunion, or is thereafter
established by the 1egis1ature of the province, an app shall
be to the Governor-General in Council from any Act ay decision
of any provincial authority affecting any right or pgivilege of
the Protestant . or Roman Catholic minority of tRe Queen's
subjects in relation to education;

In case any such provincia] law as from time to time seems to
the Governor-General in Council requisite for the due execution
of the provisions of this section is not made, or in case any
decision of the Governor-General in _Council on any appeal under
this section is not duly executed by the proper provincial
authority in that behalf, then and in every ‘such case, and as
far only as the -c1rcumstances of each case require, the
parliament of Canada may make remedial Tlaws for the due
execution of the provisions of this section and of any decision
of the Governor-General in Canada under this section.
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