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ABSTRACT 7 
A n a l y s i s  o f  r e c e n t  d e v e l o p m e n t s  i n  t h e  m e n t a l  h e a l t h  l a w  

I 
a n d  l e g a l  a i d / p o v e r t y  l a w  movements  i n d i c a t e s  a  f u s i o n  o f  

i n t e r e s t s .  I n  t h o s e  Commonwealth c o u n t r i e s  w h e r e  l e g a l  s e r v i c e s  

o f o r  m e n t a l  h e a l t h  p ' a t i e n t s  e x i s t ,  a  m a j o r  i m p e t u s  h a s . b e e n  t h e  

e s t a b l i s h m e n t  o f  g e n e r a l  l e g a l  a i d  s t r u c t u r e s .  T h e s e  r e c e n t  

d e v e l o p m e n t s  h a v e  a l s ~  b e e n  i n f l u e n c e d  by l e g i s l a t i o n .  

A l t h o u g h  s u c h  d e v e l o p m e n t s  h a v e  b e e n  t o  t h e  a d v a n t a g e  o f  

p a t i e n t s ,  a number o f  p r o b l e m s  h a v e  a r i s e n .  I n  p a r t i c u l a r ,  i n  

r e f o r m i n g  r e l e v a n t  l e g i s l a t i o n  a n  a t t e m p t - h a s  b e e n  made t o  ' f i n d  

a  compromise  b e t w e e n  c o m p e t i n g  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s .  

I n  g e n e r a l ,  t h i s  a r e a  c a n  b e  c h a r a c t e r i s e d  as  a  c o n f l i c t  b e t w e e n  

l a w y e r s ,  m e n t a l  h e a l t h  p r o f e s s i o n a l s  a n d  p a t i e n t s  a s  tb t h e  

p e r c e i v e d  m e n t a l  h e a l t h  a n d  l e g a l  n e e d s  o f  p a t i e n t s .  

= = + x t e n t -  to? whikh  a  c o m p r o m i s e  i s  a c h i e v e d  a f  f e c t s  t h e  
%< 

8 -. r j- 
e v ~ l u t i ~ ~ - o f  p a t i e n t s '  l e g a l  $ e r v i c e s .  - I n  t h i s  r e s p e c t ,  a n  

r .  

e x a m i n a t i o n  o f  C a n a d i a n  m e n t a f  ITeal th  i e g i s l a t i o n  i n d i c a t e s  t h a t  

w h i l s t  some a t t e m p t  , h a s  b e e n  made to  f + d  a  c o m p r o m i s e ,  i n  

g e n e r a l ,  t h e  p e r c e p t i o n s  o f  n e e d  h e l d  by m e n t a l  h e a l t h  

p r p f e s s i o n a l s  h a v e  d d h i n a t e d .  . 

A s  a  c o n s e q u e n c e ,  l e g a l  s e r v i c e s  a r e  a t  a  s t a g e  i n  t h e i r  

e v o l u t i o n  w h e r e  t h e y  a r e  o b l i g e d  t o  m a i n t a i n  a n  a d v e r s a r i a l  

a p p r o a c h  t o w a r d s  t h e  a s s e r t i o n  o f  p a t i e n t s '  i n t e r e s t s .  The  

e v o l u t i o n a r y  process i n  r e l a t i o n  t o  a l l  l e g a l  s e r v i c e s  seems t o  



disadvantaged clients. This involves placing clients on an 

involve an initial stage where needs are aggressively asserted, 

followed by the establishment of power by the client group, 

progressing to a less adversarial approach once equity is 

maintained. In this respect, the factor shared by all types of 

legal service is the assertion of power on behalf of 

equitable footing with the relevant agencies and professional 
B 

groups. 

The dysfunctional aspects of conflict between lawyers and 

psychiatrists ,will continue until the latter are prepared to , 

assist in establishing equity of power in the doctor/patient 

relationship. Meanwhile, progress towards a more 'patient 

welfare ' orientated appfoach to delivering legal se+rvices is 

blocked. Some treatment settings exist where patient power, is 

acknowledged and lawyers and mental health professionals 

co-operate to the benefit of clients/patients. This fact tends 

to negate the view that co-existence is a utopian vision. 

I 
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I. INTRODUCTION 

D u r i n g  t h e  c o u r s e  o f  t h e  l a s t  f i f t e e n  y e a r s  major 

d e v e l o p m e n t s  h a v e  b e e n  o c c u r r i n g ,  i n t e r n a t i o n a l l y ,  i n  t h e  a r e a s  

o f  m e n t a l  h e a l t h  l a w  and  l e g a l  a i d  d e l i v e i y .  w h i l s t  t h e  t w o  
, , 

a r e a s  o f  a c t i v i t y  h a v e  f l o u r i s h e d  i n  t h e i r  own r i g h t ,  % t h e r e  h a s  

a l s o  b e e n  a  marked  f u s i o n  o f  i n t e r e s t s .  T h o s e  w i t h  a  p a r t i c u l a r  

c o n c e r n  f o r  p u r s u i n g  and  p r o t e c t i n g  t h e  c i v i l  r i g h t s  o f  m e n t a l  

h e a l t h  p a t i e n t s  ( b o t h  t h o s e  d e f i n e d  a s  "Till' and,,&ose d e f i n e d  - 

a s  ' r e t a r d e d ' )  h a v e  o f t e n  t u r n e d  t o  l e g a l  a i d  f a c i l i t i e s  ( i n  
4 .  

p d r t i c u l a r  communi ty  ' l e g a l  se rv iCces I1  f o r  s u p p o r t  and 

a s s i s t a n c e .  T h o s e  i n v o l v e d  w i t h  d e l i v e r i n g  l e g a l b s e r v i c e s  t o  t h e  

u n d e r p r i v i l e g e d  i n  g e n e r a l  h a v e  e n c o u n t e r e d  m e n t a l  h e a l t h  

p a t i e n t s  a m o n g s t  t h e i r  c l i e n t  g r o u p  a n d ,  w i t h  t h e  e x p a n s i o n  o f  

t h e  c o n c e p t  o f  d i s a d v a n t a g e ,  - h a v e  e x t e n d e d  t h e i r  c o v e r a g e  to  

i n c l u d e ,  i n  p a r t i c u l a r ,  t h e  i n s t i t u t i o n a l i s e d  m e n t a l l y  ill. 

A l t h o u g h  t h i s  p r o c e s s  h a s ,  i n  g e n e r a l ,  b e e n  w e l l  d o c u m e n t e d  

i n  t h e  U n i t e d  S t a t e s ,  t h e  same c a n n o t  b e  s a i d  + o f  Commonwealth 

j u r i s d i c t i o n s .  T h e r e  is  a  n o t i c e a b l e  ' l a c k  o f  d i a l o g u e  b e t w e e n  

- l e g a l  s e r v i c e  p e r s o n n e l  s p e c i a l i s i n g  i n  m e n t a l  h e a l t h  l a w  

m a t t e r s  a c r o s s  j u r i s d i c t i o n s ;  a s  a c o n s e q u e n c e  o n l y  a l i m i t e d  ,- 

e x c h a n g e  of i n f o r m a t i o n  o c c u r s .  T h e r e  is  a  c o n s i d e r a b l e  

k n o w l e d g e  vacuum e v e n  w i t h i n  t h e  same c o u n t r y ,  a  s i t u a t i o n  t h a t  



is o f  q u e s t i o n a b l , e  v a l u e  i n  t h o s e  p l a c e s  where  s u c h  l e g a l  

s e r v i c e s  h a v e  b e e n  e s t a b l i s h e  . I n  a d d i t i o n ,  a  l a c k  o f  4 
. i n f o r m a t i o n  a n d  d i a l o g u e  h i n d e r s  l e g a l  s e r v i c e  p e r s o n n e l  seeking 

t o  e s t a b l i s h  l e g a l  r e s o u r c e s  f o r  p a t i e n t s  i n  c o u n t r i e s  where  t h e  . 
unmet  l e g a l  n e e d s  of t h e  l a t t e r  a r e  now b e i n g  r e a l i s e d . *  

A s  much o f  t h e  m a t e r i a l  i n  t h i s  t h e s i s  h a s  n o t  b e e n ,  . 

a s s e m b l e d  and  a n a l y s e d  b e f o r e  - i t  ' w i l l ,  h o p e f u l l y ,  b e g i n  t h 6  

p r o c e s s  o f  i m p r o v i n g  r e l a t i o n s h i p s  b e t w e e n  e x , i s t i n g  l e g a l  

s e r v i c e s .  I n  a d d i t i o n  i t  w i l l  p r o v i d e  some i n f o r m a t i o n  f o r  t h o s e  

s e e k i n g  t o  e s t a b l i s h  s u c h  s e r v i c e s .  However ,  t h e  p r i n c i p a l  

o b j e c t i v e  is more a n a l y t i c a l .  I t  w i l l  t r a c e  t h e  f u s i o n  @f  t h e  

i n t e r e s t s  o f  t h e  m e n t a l  h e a l t h  l a w  and  l e g a l  a i d  movements f r o m  

t h e i r  i n c e p t i o n ;  e x a m i n e  t h e  c u r r e n t  s i t u a t i o n  p r e v a i l i n g  i n  

Commonwealth j u r i s d i c t i o n s ;  a n d  o f f e r  a  comment o n  f u t u r e  

d e v e l o p m e n t s  t h a t  may e i t h e r  e m e r g e ,  o r  c o u l d  b e  ' e n g i n e e r e d ' .  

The t h e s i s  b e g i n s  w i t h  a n  e x a m i n a t i o n  a n 8  d i s c u s s i o n  o f  

d e v e l o p m e n t s  i n  m e n t a l  h e a l t h  l a w  t h a t  h a v e  o c c u r r e d  i n  U n i t e d  

S t a t e s  a n d  Commonwealth j u r i s d i c t i o n s .  I t  is  n o t e d  t h a t  

c o n s i d e r a b l e  a d v a n c e s  h a v e  b e e n  made i n  t h e  p u r s u i t  o f  p a t i e n t s '  - 
r i g h t s  i n  t h e  U n i t e d  S t a t e s  a l t h o u g h  t h e r e  is some i n d i c a t i o n  

t h a t  t h e  p r o c e s s  i s  n o w ' r e a c h i n g  a  p l a t e a u .  A f e a t u r e  o f  t h i s  

l a t t e r  d e v e l o p m e n t  i s  a  t e n d e n c y  f o r  m e n t a l  h e a l t h  p r o f e s s i o n a l s  

a n d  m e n t a l  h e a l t h  l a w y e r s  t o  s e e k  o u t  compromise  r a t h e , r  t h a n  t o  

c o n t i n u e  i n  a  c o n t e x t  o f  c o n f r o n t a t i o n .  I n  Commonwealth 

j u r i s d i c t i o n s ,  i t  i s  n o t e d  t h a t  m e n t a l  h e a l t h  l a w  i s  i n  a  s t a t e  
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o f  c o n f u s i o n .  W h i l s t  some e f f o r t  h a s  been made to  a s s e r t  
. . 

p a t i e n t s '  r i g h t s  i n  a  number' o f  c o n t e x t s ,  v e r y  few ' g a i n s '  have  - 
been made. 

' ' I  

' F o l l o w i n g  t h i s ,  t h e  d i s c u s s i o n  tur ,ns ,  i n  C h a p t e r  3 ,  t o  . A  

examine p a r a l l e l  deve lopmen t s  t h a t  have been  o c c u r ;  i n g  i n  
8. 

r e l a t i ' on  t o  t h e  l e g a l  a i d  movement. The emergence of ' p o v e r t y  . 

- l aw '  a s  a  * s p e c i a l i s t  a r e a  o f  l e g a l  p r a c t i c e  a s s o c i a t e d  with .  
4 .* h 

r 
l e g a l  a i d  d e l i v e r y ,  i s  examined and t h e  numerous d i f f i c u l t i e s  

ly ; 
,,,,-/that a r o s e  f o r  t h i s  body o f  p r a c t i c e ,  e s p e c i a l l y  i n  Commonwealth 

, 

j u r i s d i c t i o n s ,  a r e  d e t a i l e d .  I t  i s  n o t e d  t h a t  a s  t h e  c o n c e p t  o f  
- 

' d i s a d v a n t a g e '  h a s  b roadened  so t h o s e  p r a c t i s i n g  i n  l e g a l  

a i d  p o v e r t y  law began to  t u r n  t o  a d d r e s s  t h e  unmet l e g a l  n e e d s  i \ > 

g r o u p s ,  i n c l u d i n g  m e n t a l  h e a l t h  p a t i e n t s  ( e s p e c i a l l y  
I 

t h  c l a s s i f i e d  a s  m e n t a l l y  i l l ) .  I n d e e d ,  i t  i s  a r g u e d  t h a t ,  

e s p e c i a l l y  i n  Commonwealth j u r i s d i c t i o n s ,  t h e  growth  o f  l e g a l  

a i d  s y s t e m s  c a n  b e  s e e n  a s  a  major  impe tus  f o r  m e n t a l  h e a l t h  law 
P 

and f o r  s p e c i a l  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s .  I n  

e f f e c t ,  a  s u b s t a n t i a l  f u s i o n  o f  i n t e r e s t s  h a s  o c c u r r e d .  

T h i s  a rgument  i s . s u p p o r t e d  by a n  e x a m i n a t i o n  o f  t h e  

e v o l u t i o n  o f  l e g a l  s e r v i c e s  f o r  p a t i e n t s  i n  bb th  t h e  Un i t ed  

. S t a t e s +  and t h e  _Corponweal th .  I t  is  n o t e d  t h a t  w h i l s t  .many 

* - :* b* - 
s e r v i c e s  e x i s t  i n  t h e  former  j u r i s d i c t i o n  and l e g a l  a i d  

s y s t e m s / o r g a n i s a t i o n s  have p l a y e d  an i m p o r t a n t  r o l e  i n  

d e v e l o p i n g  such  s e r v i c e s ,  t h e  s o u r c e s  o f  encouragement  have  been 
4 

l a r g e l y  e x t e r n a l  t o  t h e  l e g a l  a i d  movement. On t h e  o t h e r  hand ,  



i n  t h r e e  Commonwealth c o u n t r i e s  w h e r e  p a t i e n t s '  l e g a l  s e r v i c e s  

e x i s t  (Caf iada ,  E n g l a n d ,  a n d  A u s t r a l i a )  i n s e p a r a b l e  t i e s  e x i s t  

b e t w e e n  s u c h  s e r v i c e s  a n d  l e g a l  a i d  s y s t e m s .  A s  s u c h ,  i t  i s  

a r g u e d  t h a t  t h e  e v o l u t i o n  o f  p a t i e n t ' s '  l e g a l  s e r v i c e s  is  

u n a v o i d a b l y  a f f e c t e d  by p o l i c i e s  i n  r e l a t i o n  t o  l e g a l  a i d  t h a t  

e x i s t  i n  t h e  v a r i o u s  j u r i s d i c t i o n s ,  a s  w e l l  a s  p r o b l e m s  i n  

7 ' 
r e l a t i o n  * t o , t h e  p r a c t i c e  o f  p o v e r t y  l aw.  A c o m p l e t e  h i s t o r y  o f  

t h e  d e v e l o p m e n t  a n d  a  d e s c r i p t i o n  o f  c u r r e n t  l e g a l  s e r v i c e s  f o r  

p a t i e n t s  i n ,  C a n a d a ,  E n g l a n d  a n d  A u s t r a l i a  i s  p r o v i d e d .  T h e  

C a n a d i a n  s i t u a t i o n  i s  e x a m i n e d  i n  some d e t a i l .  
rp 

1; t h e  c o u r s e  o f  e x a m i n i n g  t h i s  e v o l u t i o n  i t  is n o t e d  t h a t  

c h a n g e s  t o  m e n t a l  h e a l t h  a n d  o t h e r  r e l e v a n t  l e g i s l a t i o n ,  i n  1 

Commonwealth j u r i s d i c t i o n s ,  may a l s o  h a v e  e n c q u r a g e d  t h e  g r o w t h  

o f  l e g a l  s e r v i c e s  f o r  p a t i e n t s .  L e g a l  ' n e e d '  ( n o t a b l y  i n  t h e  

c o n t e x t  o f  c i v i l  r i g h t s )  h a s  b e e n  r e c o g n k s e d  and  e f f o r t s  made t o  * 

p r o v i d e '  p a t i e n t s  w i t h  p r o t e c t i o n s  p a r t i c u l a r l y  i n  r e l a t i o i  t o  

i n v o l u n t a r y  comrnitmen't a n d  c o n t i n u e d  d e t e n t i o n .  I t  i s  n o t e d  t h a t  
s 

i n  a n s w e r i n g  s u c h  n e e d ,  f u r t h e  g a l  n e e d  is  c r e a t e d ;  t h a t  is, 

t h e  n e e d  f o r  a c c e s s  t o  l e g a l  s e r v i c e s  w h i c h  c a n  g i v e  e f f e c t  t o  

t h e  r i g h t s .  However ,  i t  i s  a r g u e d  t h a t  l e g i s l a t o r s  h a v e  a l s o  

t e n d e d  to  f r u s t r a t e  l e g a l  s e r v i c e s  by c r e a t i n g  a c o n f u s e d  a n d  

i n c o n s i s t e n t  s i t u a t i o n  i n  r e l a t i o n  to  t h o s e  p a t i e n t s '  r i g h t s  

t h a t  h a v e  b e e n  e n s h r i n e d  i n  l e g i s l a t i o n .  

I t  i s  s u g g e s t e d  t h a t  t h i s  h a s  a r i s e n  b e c a u s e  o f  a  n e e d  t o  

accommodate  c o m p e t i n g  p e r c e p t i o n s  o f  t h e  n e e d s  o f  m e n t a l  h e a l t h  

1 
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p a t i e n t s .  C o n s i d e r a b l e  c o n f l i c t  ex-ists b e t w e e n  s u c h  p e r c e p t i o n s ,  

t h e  r e s o l u t i o n  o f  which  may, i t  i s  a r g u e d ,  c r e a t e  a  s i t u a t i o n  

, t h a t  w i l l  a f f e c t  t h e  c o n - t i n u i h  e v o l u t i o n  o f  p a t i e n t s '  l e g a l  

s e r v i c e s .  I n  a d i a l e c t i c  s e n . s e ,  a  s y n t h e s i s  w i l l  e m e r g e  •’;om <. 

c u r r e n t  a n t i t h e t i c a l  s 5 t u a t i o n .  I t  i s  s u g g e s t e d  t h a t  c o n f l i c t  

b e t w e e n  c o m p e t i n g  perceptions o f  n e e d  is ,  c u r r e n t l y ,  t h e  m a j o r  

i s s u e  a f f e c t i n g  l e g a l  s e r v i c e s .  Coming t o  u n d e r s t a n d  t h i s  

c o n f l i c t  w i l l  n o t  o n l y  h e l p  i n  a p p r e c i a t i n g  t h e  c u r r e n t  

f u n c t i o n ,  ro le  a n d  a p p l i c a t i o n  o f  l e g a l  s e r v i c e s ,  b u t  a l s o  h e l p  , 

t o  s h a p e  or ' e n g i n e e r '  f u t u r e  d e v e l o p m e n t s .  A s  s u c h ,  t h e  t h e s i s  

c o n c e n t r a t e s  o n  t h i s  p a r t i c u l a r  a s p e c t  o f . & &  e v o l u t i o n  o f  l e g a l  

s e r v i c e s  f o r  p a t i e n t s .  A l t h o u g h  t h e  impa&t o f  p o l i c i e s  i n  

r e l a t i o n  to  l e g a l  a i d  s y s t e m s  i s  e q u a l l y  i m p o r t a n t ,  t h e  i m p a c t  

o f  l e g i s l a t i o n  t e n d s  t o  h i g h l i g h t  t h e  c e n t r a l  p r o b l e m  more 
% "  

c l e a r l y .  
A 

T h e r e f o r e ,  C h a p t e r  4 c o n s i s t s  o f  a 4  e x a m i n a t i o n  o f  t h e  

c o m p e t i n g  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s  h e l d  by l a w y e r s ,  m e n t a l  

h e a l t h  p r o f e s s i o n a l s  a n d  p a t i e n t s / p a t i e n t s 8  o r g a n i s a t i o n s .  I t  is  

n o t e d  t h a t  t h e  d i f f i c u l t y  o f  d e t e r m i n i n g  ' n e e d '  i s  a n  i s s u e  
C 

common t o  b o t h  t h e  l e g a l  a i d  a n d  m e n t a l  h e a l t h  movements .  A s  
- 

s u c h ,  t h e  f u s i o n  o f  b o t h  movements  h a s  c r e a t e d  a  c o m p l e x  

p r o b l e m .  The m a j o r  c o n t r a d i c t i o n  b e t w e e n  t h e  h e a l t h  n e e d s  a n d  

l e g a l  ( n o t a b l y  c i v i l  r i g h t s )  n e e d s  o f  p a t i t i n t s  i s  e x a m i n e d .  I n  

t h i s  c o n t e x t ,  t h e  u s e  o f  t h e  p r o b l e m a t i c  c o n c e p t  o f  ' b e s t  - , 

i n t e r e s t s l , i s  a l s o  c o n s i d e r e d .  The  d i f f e r e n t  p e r c e p t i o n s  o f  



p a t i e n t s '  n e e d s  a r e  d i s c u s s e d  and  i t  is  s u g g e s t e d  t h a t  - 
L 

' c o n v e n t i o n a l '  l e g a l  n e e d s ,  a s  e n c o u n t e r e d  i n  t h e  w i d e r ,  p o v e r t y  

l a w  c o n t e x t ,  a r e  o f  i m p o r t a n c e .  A n s w e r i n g  s u c h  n e e d s  c a n  h a v e  

b e n e f i t s  i n  t h e  t h e r a p e u t i c  c o n t e x t .  I t  is a r g u e d  t h a t ,  d e s p i t e  

t h e  a p p a r e n t  c o n f l i c t  b e t w e e n  p e r c e p t i o n s  o f  n e e d ,  c o n s i d e r a b l e  

a g r e e m e n t  a c t u a l l y  seems t o  e x i s t .  The  p o s s i b i l i t y  o f  

2@ i n t e r n e c i n e  w a r f a r e  b e t w e e n  p r o f e s s i o n a l  g r o u p s  i s  c a n v a s s e d  i n  

t h e  l i g h t  o f  t h e  p o s s i b i l i t y  t h a t  a  'common' enemy may e x i s t  i n  

t h e  f o r m  o f  g o v e r n m e n t s  who f a i l  t o  a l l o c a t e  s u f f i c i e n t  f u n d s  t o  

m e n t a l  h e a l t h  s y s t e m s .  I n  a d d i t i o n ,  i t  i s  s u g g e s t e d  t h a t  w h e r e  

d i s a g r e e m e n t  d o e s  e x i s t ,  a  ma in  p r o b l e m  l i e s  i n  a l l o c a t i n g  

' p o w e r '  t o  p a t i e n t s ;  t h a t  is ,  t r e a t i n g  them a s  o t h e r  t h a n  

' i n c o m p e t e n t '  c h i l d r e n .  

G i v e n  t h a t  l e g i s l a t o r s  h a v e  a t t e m p t e d  to  accommodate  

c o m p e t i n g  p e r c e p t i o n s  o f  n e e d ,  a n d  g i v e n  t h a t  m e n t a l  h e a l t h  and 

r e l a t e d  l e g i s l a t i o n  i s  a  c e n t r a l  f a c t o r  i n  d e t e r m i n i n g  t h e  w o r k  

o f  l e g a l  s e r v i c e s ,  t h e  t h e s i s  t h e n  t u r n s  t o  e x a m i n e  r e l e v a n t  
4 

C a n a d i a n  l e g i s l a t i o n  t o  d e t e r m i n e  w h e t h e r  a  compromi 'se h a s  b e e n  

a c h i e v e d .  C h a p t e r  5 o f f e r s  a  d i s c u s s i o n  a n d  e x a m i n a t i o n  o f  ' t h e  

l e g i s l a t i o n  i n  r e l a t i o n  t o  m e n t a l  h e a l t h  r e v i e w  t r i b u n a l s  a n d  a  

. commenta ry  o n  t h e  l i t t l e  t h a t  i s  known a b o u t  t h e  p r a c t i c a l  

o p e r a t i o n s  o f  s u c h  t r i b u n a l s .  The  C h a p t e r  c o n c l u d e s  w i t h  t h e  
a 

a r g u m e n t  t h a t  t h e  r e l e v a n t  l e g i s l a t i o n  d e m o n s t r a t e s  a  p r e f e r e n c e  

f o r  p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s .  T h i s  

s i t u a t i o n  is c pounded  by t h e  p o s s i b i l i t y  t h a t  i n  p r a c t i c e  s u c h  3 



t r i b u n a l s  a r e  d o m i n a t e d  by p s y c h i a t r i s t s  and  t h e i r  a t t e n d a n t  

p e r c e p t i o n s  

The  t h e s i s  t h e h  t u r n s ,  i n  C h a p t e r  6 ,  t o  a n  e x a m i n a t i d n  o f  
' . 

f o u r  o t h e r  a r e a s  i n  C a n a d i a n  l e g i s l a t i o n  w h e r e  c o m p e t i n g  i 

p e r c e p t i o n s  ' o f  n e e d  a r e  a p p a r e n t .  I t  b e g i n s  w i t h  a n  e x a m i n a t i o n  

o f  t h e  r i g h t  to  t r e a t m e n t  a n d  t h e  r i g h t  to  r e f u s e  t r e a t m e n t .  

T h i s  i s  f o l l o w e d  b y  a  d i s c u s s i o n  a n d  a n a l y s i s  o f  t h e  p r o b l e m s  o f  

c o m p e t e n c y  and  c a p a c k t y .  The  r i g h t  t o  b e  p r o t e c t e d  f r o m  harm and  

t h e  r i g h t  to  seek r e d r e s s  fo r  w r o n g s  a r e  t h e n  c o n s i d e r e d ,  

f o l l o w i n g  which  is  a n  e x a m i n a t i o n  o f  t h e  r i g h t s  t o  c o m m u n i c a t i o n  

a n d  v i s i t a t i o n .  A s  i n  t h e  c a s e  o f  m e n t a l  h e a l t h  r e v i e w  

t r i b u n a l s ,  i t  i s  a r g u e d  t h a t  t h e  l e g i s l a t i o n  d e m o n s t r a t e s  a  

c o n c e r n  f o r  r e c o g n i s i n g  a n d  s u p p o s i n g  p s y c h i a t r i c - c e n t r e d  

p e r c e p t i o n s  ox p a t i e n t s '  n e e d s  ( a n d ,  p e r h a p s ,  t h e i r  own n e e d s )  

,J 
r a t h e r  t h a n  ' the  e s t a b l i s h m e n t  o f  a  compromise .  

T h i s  s i t u a t i o n ,  i t  i s  a r g u e d ,  p l a c e s  t h e  e v o l u t i o n  o f  l e g a l  

s e r v i c e s ,  p a r t i c u l a r l y  i n  C a n a d i a n  j u r i s d i c t i o n s ,  i n  a  p h a s e  o f  

c o n t i n u i n g  c o n f l i c t .  Lawyer a n d  p a t i e n t - c e n t r e d  p e r c e p t i o n s  o f  -- 

n e e d  a r e  n o t  b e i n g  g i v e n  s u f f i c i e n t  c r e d i t  a n d ,  c o n s e q u e n t l y ,  5 

a g g r e s s i v e  p a r t i s a n  a d v o c a c y  w i l l  c o n t i n u e .  T h i s ,  i t  i s  a r g u e d ,  . 
& 

i s  a n  u n f o r t u n a t e  s t a t e  o f  a f f a i r s  g i v e n  t h e  a p p a r e n t  p o t e n t i a l  

f o r  c o m p r o m i s e  and  t h e  p o s s i b i l i t y  o f  a  p r o d u c t i v e  r e l a t i o n s h i p  

b e t w e e n  m e n t a l  h e a l t h  s t a f f  and  l e g a l  s e r v i c e s .  

I n  t h e  f i n a l  c h a p t e r ,  t h i s  i s s u e  is  p u r s u e d  i n  some d e p t h .  

I t  i s  s u g g e s t e d  t h a t  a  p r i n c i p a l  p r o b l e m  i n  t h e  c o n t e x t  o f  



c o m p e t i n g  p e r c e p t i o n s  o f  n e e d  l i e s  w i t h  t h e  q u e s t  f o r  p a t i e n t  

power i n  t h e  d o c t o r / p a t i e n t  r e l a t i o n s h i p .  T h i s  i s s u e  o f  c l i e n t  

power s i m p l y  r e f l e c t s ,  i t  i s  a r g u e d ,  t h e  ' l e i t - m o t i f '  o f  t h e  

l e g a l  a i d  movement a s  a  w h o l e .  I n  t h e  e v o l u t i o n  o f  l e g a l  

s e r v i c e s  t h e  e x - t e n t  to which  power is  e s t a b l i s h e d  f o r  c l i e n t s ,  

i n  r e l e v a n t  r e l a t i o ' n s h i p s ,  d e t e r m i n e s  t h e  a p p r o a c h ,  o r . d e l i v e r y  

s t y l e ,  ' t h a t  l e g a l  s e r v i c e s  a d o p t .  I n  t h i s  c o n t e x t ,  t h e  ' p h a s e s '  
/ 

o f  t h e  p r o c e s s  o f  l e g a l  s e r v i c e  e v o l u t i o n  a r e  i d e n t i f i e d .  I t  i s  

a r g u e d ' t h a t  a  ' p a t i e n t  w e l f a r e '  a p p r o a c h  t o  t h e  d e l i v e r y  o f  
L 

l e g a l  s e r v i c e s  i s  a  p r e f e r a b l e  s i t u a t i o n  t o  e s t a b l i s h .  However ,  

i n  o r d e r  t o  a c h i e v e  t h i s  c o n d i t i o n  i t  is  f i r s t  n e c e s s a r y  t o  

e s t a b l i s h  p a t i e n t  power i n  r e l e v a n t  r e l a t i o n s h i p s .  T h e  e l e m e n t s  - 

o f  a  ' p a t i e n t  w e l f a r e '  a p p r o a c h  a r e  o u t l i n e d .  I n  p a r t i c u l a r ,  t h e  

n o t i o n  o f  t h e  p o v e r t y  l a w  p r a c t i t i o n e r  a s  a member o f  a  

' t h e r a p e u t i c '  or ' t r e a t m e n t '  t e a m  i s  d i s c u s s e d .  An e x a m p l e  o f  a  

m e n t a l  h e a l t h  t r e a t m e n t  s e t t i n g  w h e r e  p a t i e n t  power h a s  b e e n  

e s t a b l i s h e d  is  c i t e d  a s  e v i d e n c e  o f  t h e  f e a s 3 i b i l i t y  o f  s u c h  a  

s i t u a t i o n  b e i n g  s a t i s f a c t o r i l y  e s t a b l i s h e d .  T h e  C h a p t e r  and  t h e  
* 

t h e s i s  close by i d e n  i f y i n g  t h e  a r e a s  o f  f u r t h e r  r e s e a r c h  t h a t  

a r e  r e q u i r e d ;  i n  p a  , r e s e a r c h  t h a t  e x p l o r e s  t h e  

- e s t a b l i s h m e n t  o f  l e g a l  s e r v i c e s  a d o p t i n g  a  ' p a t i e n t  w e l f a r e '  

a p p r o a c h  a n d  t h e  c o h t i n u i n g  n e e d  f o r  p a r t i s a n  a d v o c a t e s  
+---. 

e s p e c i a l l y  i n  t h e  c o b t e x t  o f  p r o c e e d i n g s  t e s t i n g  t h e  v a l i d i t y  o f  

i n v o l u n t a r y  commi tment .  b 
a 



T h e  d a t a  t h a t  f o r m s  t h e  b a s i s  o f  t h i s -  t h e s i s  h a v e  b e e n  - 
a c c u m u l a t e d  f r o m  many s o u r c e s .  C a s e s  were drawn f r o m  t h e  

n u m e r o u s  d i s c u s s i o n s  of m e n t a l  h e a l t h  l a w  i s s u e s ,  f r o m  menta.1 

h e a l t h  law t e x t s  a n d  r e p o r t e r s ,  a n d ,  i n  t h e  c a s e  o f  commonwealth 

j u r i s d i c t i o n s ,  f r o m  a b r i d g e m e n t s  a n d  d i g e s t s .  C o n s i d e r a b l e  l e g a l  

r e s e a r c h  h a s ,  " t h e r e f o r e ,  b e e n  u n d e r t a k e n .  I n f o r m a t i o n  p e r t a i n i n g  

t o  l e g a l  s e r v i c e s  was o b t a i n e d  e i t h e r  t h r o u g h  c o r r p s p o n d e n c e  

w i t h  r e l e v a n t  b o d i e s  or a s  a  r e s u l t  o f  d i r e c t  d i a l o g u e .  I n  t h i s  

r e s p e c t ,  t h e  wr i t e r  u n d e r t o o k  c o n s i d e r a b l e  t r a v e l  d u r i n g  ,1980 .  

T h e  main  i e s e a r c h  commenced i n  S e p t e m b e r  1 9 7 9 ,  i n  B r i t i s h  

C o l u m b i a ,  a n d  was c o n c l u d e d ,  i n  J a n u a r y  1 9 8 1  i n  H a l i f a x ;  Nova 

S c o t i a .  B e t w e e n  t h e s e  t w o  d a t e s  r e s e a r c h  was c o n d u c t e d  d u r i n g  

v i s i t s  t o  A u s t r a l i a ,  E n g l a n d  a n d  s e v e r a l  C a n a d i a n  p r o v i n c e s .  I t  
0 

h a s  b e e n ,  t h e r e f o r e ,  a Commonwealth v e n t u r e ;  a n  a p p r o p r i a t e  

i .  s i t u a t i o n  g i v e n  t h a t  t h e  r e s e a r c h  was c o n c e p t u a l i s e d  and 

c o n d u c t e d  w h i l s t  t h e  wr i t e r  w a s  i n  r e c e i p t  o f  a  Commonwealth 

S c h o l a r s h i p .  



1: By ' l e g a l  s e r v i c e s '  I d o  n o t  mean t h e  r a n g e  o f  r e s o u r c e s  o r  

f a c i l i t i e s  p r o v i d e d   by^ l e g a l  a i d  a g e n c i e s  or p r i v a t e  l e g a l  

p r a c t i t i o n e r s .  R a t h e r ,  I am r e f e r r i n g  t o  t h e  o r g a n i s a t i o n s ,  

a g e n c i e s  Or b r a n c h e s  o f  a g e n c i e s  d e s i g n e d  and e s t a b l i s h e d  t o  
9 

d e l i v e r  l e g a l  a s s i s t a n c e  to  a  community whether  a  g e o g r a p h i c a l  

community o r  a  community o f  p e o p l e  s h a r i n g  an i n t e r e s t ,  such  a s  
k 

m e n t a l  h e a l t h  p a t i e n i s .  D e f i n i t i o n s  o f  t h e  t e rm ' l e g a l  s e r v i c e s 1  

v a r y  ( s e e ,  e . g . ,  P f e n n i g s t o r f  & Kimba11,1975) some w r i t e r s  u s i n g  
r 

t h e  e x p r e s s i o n  to  d e s c r i b e  o n l y  t h e  r e s o u r c e s  o r  f a c i l i t i e s  

p r o v i d e d  by l a w y e r s .  I n  t h i s  t h e s i s  t h e  t e r m  s h o u l d  be  r e a d  t o  
, 

mean t h e  a g e n c i e s  o r  o r g a n i s a t i o n s  i n v o l v e d  i n  l e g a l  a i d  

d e l i v e r y .  

2 :  T h i s  h a s  been t h e  e x p e r i e n c e  o f  t h i s  w r i t e r  w h i l s t  employed 

i n  l e g a l  a i d  d e l i v e r y  i n  A u s t r a l i a .  



11. MENTAL HEALTH LAW: UNITED STATES AND COMMONWEALTH 

DEVELOPMENTS 

T h e  o r i g i n  o f  t h e  ' r e v o l u t i o n '  i n  m e n t a l  h e a l t h  l a w  i s  n o t  

e a s y  to  d e t e r m i n e  w i t h  p r e c i s i o h .  Many w r i t e r s ,  d i s c u s s i n g  t h e  

I 
e v o l u t i o n  o f  p a t i e n t  a d v o c a c y  i n  g e n e r a l ,  h a v e  e x a m i n e d  t h e  

2 
i . d e c l i n i n g  e f f i c a c y  a n d  v a l i d i t y  o f  t h e  o l d  p a t r i g e  power 

A' 1 
v e s t e d  i n  t h e  s t a t e  ( p a r t i c u I a r l y  in.  t h e  c o n t e x t  o f  p r o t e c t i n g  

' i n c o m p e t e n t  ' + p e r s o n s ) .  O t h e r s  h a v e  c o n s i d e r e d  t h e  i n a d e q u a d y  o f  - - I 

e x i s t i n g  m6chanisms f o r  g i v i n g  e f f e c t  t o  t h e  power a<ong w i t h  

t h e  i n a c c u r a c y  o f  u n d e r l y i n g  a s s u m p t i o n s  r e l a t e d  t o  t h e  ro le ,  

and  t h e  c o n t r a d i c t i o n  p o s e d  by t h e  accompanying ' p o l i c e '  o r  

' s o c i a l  c o n t r o l  ' power ( S a d o f f  & Kopolow, 1 9 7 7 ;  R o t h ,  1 9 8 0 ;  
9 

R o b b i n s , l 9 8 0 ;  W o l f e n ~ b e r g e r ~ l 9 7 2 ;  A n a n d , 1 9 7 9 ;  Wald & 

F r i e d m a n , l 9 7 8 ;  B r a k e 1  & Rock,1971'; K i n d r e d ,  -- e t  a 1 , 1 9 7 6 ) .  I t  h a s  

b e e n  s u g g e s t e d  t h a t  t h e  i n t e r a c t i o n  o f  t h e s e  t h r e e  f a c t o r . ~  and  

e s p e c i a i l y  t h e  s p e c t a c u l a r  ' f a i l u r e  of t h e  s t a t e  to  p r o t e c t  

i n d i v i d u a l  p a t i e n t s  f r o m  t h e  e x c e s s e s  o f  p o o r l y  e q u i p p e d  a n d  
k3 

f i n a n c e d  m e n t a l  h e a l t h  s y s t e m s ,  p r o d u c e d  s i t u a t i o n s  t h a t  d rew.  

t h e  a t t e n t i o n  o f  c i v i l  r i g h t s  a c t i v i s t s ,  p r i m a r i l y  i n  t h e  U n i t e d  

S t a t e s .  1 

Kopolow & B l o o m  ( 1 9 7 7 )  and o t h e r s  ( S a d o f f  & Kopolow,1977;  

R u b i n , 1 9 7 8 ;  Wald & F r i e d m a n ,  1 9 7 8 )  s u g g e s t  ' t h a t  t h e  n o t i o n  o f  

s p e c i f i c  r i g h t s  f o r  t h e  m e n t a l l y  i l l  was f i r s t  a r t i c u l a t e d  by 



M o r t o n  Bi rnbaum.  I n  a n  a r t i c l e  d i s c u s s i n g  t h e  ' r i g h t  to  

t r e a t m e n t '  h e  a d v a n c e d  a now f a m i l i a r  a r g u m e n t .  
G 

"The f a c t  t h a t  a p e r s o n  h a s  a  m e n t a l  a i l m e n t  i s  n o t  a  
crime. T h e r e f o r e ,  idf a n p m e  i s  i n v o l u n t a r i l y  r e s t r a i n e d  
o f  h i s  l i b e r t y  b e c a u s e  o f  a m e n t a l  a i l m e n t ,  t h a t  s t a t e  

s him a d u t y  t o  p r o v i d e  him r e a s o n a b l e  m e d i c a l  
e n t i o n .  I f  m e d i c a l  a t t e n t i o n  r e a s o n a b l y  w e l l  a d a p t e d  

to  h i s  n e e d s  is  n o t  g i v e n ,  t h e  v i c t i m  i s  n o t  a  p a t i e n t  
b u t  v i r t u a l l y  a  p r i s o n e r . "  ( B i r n b a u m , 1 9 6 0 :  5 0 1 )  

T h i s  c o n c e r n  w i t h  t h e  l i b e r t y  o f  t h e  - i n d i v i d u a l  a n d  w i t h  d r a w i n g  

c o m p a r i s o n s  b e t w e e n  m e n t a l l y  ill p a t i e n t s  a n d  p r i s o n e r s  h a s  

t e n d e d  t o  b e  t h e  ' r a i s o n  d ' e t r e '  f o r  i n v o l v e m e n t  by  l e g a l  

workers i n  p r o t e c t i n g  or ~ u r s u i n g  t h e  i n t e r e s t s  o f  m e n t a l  h e a l t h  

p a t i e n t s w 2  S i m i l a r l y ,  B i r n b a u m ' s  a r g u m e n t  r a i s e d  a  number o f  

a d d i t i o n a l  i s s u e s  t h a t  were t o  b e  f o r m u l a t e d  a s  ' r i g h t s '  i n  

s u b s e q u e n t  c o u r t  d e c i s i o n s ;  p a r t i c u l a r l y ,  . t h e  r i g h t  to  

r e a s o n a b l e  t r e a t m e n t  i f  i n c a r c e r a t e d  and  t h e  r i g h t  to  t h e  l e a s t  

r e s t r i c t i v e  a l t e r n a t i v e  to  i n s t i t u t i o n a l i s a t i o n  w h e r e  t h e  s t a t e  

i s  u n a b l e  t o  p r o v i d e  t r e a t m e n t .  7 +  

I n v o l v e m e n t  by l e g a l  workers a n d  w r i t e r s  f u s e d  w i t h ,  

p e r h a p s  d r e w  i n s p i r a t i o n  f r o m ,  or p e r h a p s  c o n t r i b u t e d  to ,  

c r i t i q u e s  o f  m e n t a l  h e a l t h  s y s t e m s  g e n e r a t e d  i n  t h e  1 9 6 0 s  by 

~asz(1961,1965,1975,1977), G o f f m a n ( l 9 6 8 ) ,  S c h e f f ( 1 9 6 6 ) ,  

K i t t r i e  ( 1 9 7 1 )  a n d  o t h e r s  ( L a i n g ,  1 9 6 7 ;  L a i n g  & E s t e r s o n , l 9 6 4 ;  

F o u c a u l t , l 9 6 7 ) .  T h i s  i s  a  c o n c e r n  t h a t  c o n t i n u e s  t o  a t t r a c t  t h e  

a t t e n t i o n  o f  w r i t e r s  ( e . g .  Anand,1979:  Magaro ,  e t  a 1 . 1 9 7 8 ) .  -- 
S u c h  c r i t i q u e s  were a n d  a r e ,  g r o u n d e d  i n  a n  i n t e r e s t  i n  t h e  

g r o w t h  o f  t h e  ' t h e r a p e u t i c ' s t a t e ' ,  a  s u s p i c i o n  t h a t  t h e  m e n t a l  



9 r j  health system had/has evolved into 'humanitarianism gone mad' 
/ 

and a realisation that there had/has been a questionable fusion 

of the criminal justice and mental health systems both, in fact 
* 

and in theory (Stone, l975; Sadoff, 1978). In particular , writers 
- 

were and still arp, concerned about the problems of + 
i 

distinguishing' the 'sanp' from the ' insane' ; 4  the diagnosis and 
*. 

treatment of mental illness; the process oftdiscriminatory 

instituti~nalisation;~ the effects of institutionalisation, the 

techniques of behaviour control and modification; and the bases 

upon which people are involuntarily committed to institutions.6 - 'U 

Certainly it appears that there was an early secognltion 

that the law could be a potentially powerful source of aid in 

promoting reform7 and that lawyers existed who might be able to 

provide assistance(Szasz,l965; Ennis,1972; Wald & Friedman, 

1978). However, whether such lawyers were perceived as the only 

mechanism by which the relentless march of the therapeutic state 

could be halted is unclear .8 ! a 

It is apparent, however, that their potential in relation 

to resolving immediate and less macroscopic concerns was . I .  

Y 

xecognised particularly after patients' rights groups and civil. J- 
liberties attorneys (again, principally in the United States) 

/- began litigation and the c o u ~ t s  withdrew from their •’ormer 

'hands-off' policy in passing judgements in matters involving 

the efficacy of medical treatment (Kopolow & Bloom, 1977; 

Bazelon,1969; Stone,1975; Burris,1969; Brake1 & Rock,1971; 



K i n d r e d ,  -- e t  a 1 , 1 9 7 6 ) .  m t a l  h e a l t h  law and l a w y e r s  t h e n  became > 
e m b r o i l e d  i n  what  have  been d e s c r i b e d  a s  ' f i r s t  g e n e r a t i o n '  

 issue^, sucl j  a s  the '  r i g h t  t o  t r e a t m e n t  f o r  i n s t i t u t i o n a l i s e d  . - 

i n d i v i d u a l s ' a n d  p r o p e r .  s t a n d a r d s  and p r o c e d u r e s  f o r  c i v i l  

commitment,  p a s s i n g  t o  ' s e c o n d  g e n e r a t i o n '  i s s u e s  s u c h  a s  t h e  
0 

r i g h t  t o  t h e  ' l e a s t  r e s t r i c t i =  a l t e r n a t i v e '  i n  t r e a t m e n t  

programmes, t h e  r i g h t  to  p e r i o d i c  r ev i ew w h i l s t  i n  an  
a -. 

i n s t i t u t i o n  and t h e  r i g h t  t o  r e f u s e  t r e a t m e n t  (Men ta l  D i s a b i l i t y  

Law R e p p r t e r , 1 9 7 6 )  . 9  A number o f  landmark c a s e s  i n  t h e  U n i t e d  

S t a t e s  e s t a b l i s h e d  r i g h t s  and p r e c e d e n t s  t h a t  were t o  have a  

p ro found  impac t  on deve lopmen t s  t h r o u g h o u t  t h e  1 9 7 0 s ,  beyond t h e  
, 

j u r i s d i c t i o n s  i n  which t h e y  o c c u r r e d .  lo 

L e s s a r d  - v  ~ c h m i d t , l l  a  c a s e  r e c e n t l y  d e s c r i b e d '  by ~ o t h  
d 

(1980)  a s  t h e  " b e l l w e t h e r  f o r  t h e  d e c a d e , "  e s t a b l i s h e d  

s u b s t a n t i a l  r i g h t s  and p r o t e c t i o n s  f o r  t h e  i n v o l u n t a r i l y  

commi t t ed ,  n o t a b l y  i n  r e l a t i o n  t o  commitment ' 'procedur-es.  l2 Rouse 

v  ~ a r n a r o n , . ~ ~  r e c o g n i s e d  a s  t h e  landmark c a s e  i n  t h e  p u r s u i t  o f  - 
t h e  r i g h t  t o  t r e a t m e n t ,  r e v e r s e d  t h e  ' h a n d s - o f f '  d o c t r i n e ,  t h e  

c o u r t  be ing  c o n c e r n e d ,  f o r  t h e  f i r s t  t i m e ,  w i t h  t h e  p r o c e s s e s  

o c c u r r i n g  . i n s i d e  m e n t a l  h e a l t h  i n s t i t u t i o n s . 1 4  I n  a  s i m i l a r  

v e i n .  Wyat t  v s t i c k n e y , l 5  a  c l a s s  a c t i o n  t h a t  h a s  g e n e r a t e d  

e x t e n s i v e  d i s c u s s i o n  and criticism16(Stickneyl1974; Wald & 

Hel le r ,  1977;  Dorman,1977; Condom,1977), i n v o l v e d  a  c o u r t  

o r d e r i n g  s p e c i f i c  s t a n d a r d s  o f  t r e a t m e n t  to  be a p p l i e d  t o  'a 



a t e  m e n t a l  h e a l t h  s y s t e m  ( B r i e l a n d  & Lemrnon,1977; E n n i s ,  

Wyat t  - v  S t i c k n e y ,  a l o n g  w i t h  t h e  'Wi l lowbrook '  c a s e  

(N.Y.S.a.3.C. a n d ' P a r i s i  v  Ca rey )  , I7  h a s  a l s o  been s e e n  a s  - -- t h e  

major  s t e p  towards  w i d e s p r e a d  d e i n s t i t u t i o n a l i s a t i o n  

(Rubin:  1978)  , ~ h i l s t  Donaldson v 0 ' c o n n o r 1 8  m a i n t a i n e d  t h e  - 
i m p e t u s  by,  i n t e r  a l i a  e s t a b l i s h i n g  i n  t h e  c a s e  o f  

- I  

i n v o l u n t a r i l y  c o n f i n e d  p e o p l e ,  a  c o n s t i t u t i o n a l ' r i g h t  t o  

i n d i v i d u a l  t r e a t m e n t  t h a t  would a i d  r e l e a s e .  19  

Dixon - v  w e i n b e r q e r L 0  e s t a b l i s h e d  t h e  r i g h t  to  t r e a t m e n t  i n  
x 

t h e  l e a s t  r e s t r i c t i v e  s e t t i n g ;  J a c k s o n  v  I n d i a n a I L 1  s a f e g u a ~ d s  - 

a g a ' i n s t  i n d e f i n i t e  c o n f i n e m e n t  ( s p e c i f i c a l l y  i n  ' f i t n e s s '  

c a s e s ) .  BaxStrom v  ~ e r o l d ~ ~  c h a l l e n g e d  t h e  c o n c e p t  and - 
# d e f i n i t i o n  o f  d a n g e r o u s n e s s  and Souder  v  ~ r e n n a n ~ ~  b r o u g h t  - 

p a t i e n t - w o r k e r s  w i t h i n  t h e  s c o p e  o f  t h e  f e d e r a l  -- F a i r  Labor 

S t a n d a r d s  ~ c t .  Roge r s  v s t a n l e y 1 2 (  Hery fo rd  v  p a r k e r Z 5  and 3 Re - - - 

popPz6 a s s u r e d  p e r s o n s  who were o r  were a b o u t  to  be ,  

i n v o l u n t a r i l y  commi t t ed ,  t h e  f i g h t  to  c o u n s e l  and t h e  r i g h t  t o  

a s s i g n e d  c o u n s e l  i f  i n d i g e n t .  27 

A s  Wald & ~ r i e d m a n  p o i n t  o u t  ( 1 9 7 8 ) ,  t h e  e s s e n c e  o f  t h e s e  

(and  o t h e r  m a j o r )  d e c i s i o n s  " h a s  been i n c o r p o r a t e d  i n t o  bo th  

s t a t e  laws  and f e d e r a l  l e g i s l a t i o n "  (3 c i t : 1 3 7 ) .  I n  a d d i t i o n ,  - 
t h e  i s s u e s  r a i s e d  have  i n s t i g a t e d  a  number o f  n a t i o n a l  e n q u i r i e s  

i n  t h e  U n i t e d  S t a t e s ,  i n c l u d i n g  t h o s e  conduc ted  by t h e  

P r e s i d e n t ' s  C o m m i t t e e  on Men ta l  R e t a r d a t i o n  (1976)  and t h e  

S e n a t e  Sub-committee on t h e  C o n s t i t u t i o n  (1977)  28 which ,  i n  



t u r n ,  h a v e  g e n e r a t e d  f u r t h e r  r e l e v a n t  l e g i s l a t i o n . 2 9  

W h i l s t  t h e  l i t i g a t i o n  a p p r o a c h  to  m e n t a l  h e a l t h  l a w  h a s  

c o n t i n u e d ,  t h e  e a r l y  c a s e s  h a v e  n o t  b e e n  m a t c h e d  i n  i m p a c t  by 

more r e c e n t  j u d g e m e n t s .  I n d e e d ,  a s  many w r i t e r s  h a v e  r e c e n t l y  

o b s e r v e d  ( R o t h , 1 9 8 0 ;  S c a l l e t t , l 9 8 0 ;  S t o n e , 1 9 7 9 ) ,  t h e r e  i s  some , 

e v i d e n c e  t o  i n d i c a t e  t h a t  t h e  c o u r t s  a re  t u r n i n g  to  c o n s i d e r ,  

more t h o r o u g h l y ,  t h e  p s y c h i a t r i c  v i e w p o i n t ,  b e f o r e  h a n d i n g  down b 
j u d g e m e n t . 3 0  The  r u l i n g s  i n  t w o  r e c e n t  c a s e s ,  A d d i n q t o n  y 

 exa as,^^ a  c a s e  i n v o l v i n g  t h e  s t a n d a r d  o f  p r o o f  t o  b e  a p p l i e d  i n  . 

c i v i l  commitment  p r o c e e d i n g s ,  a n d  Parham - -  v  J . R . , 3 2  a  c a s e  

i n v o l v i n g  t h e  commitment  o f  c h i l d r e n  to  h o s p i t a l s ,  8 0 t h  s u p p o r t  

s u c h  a  p r o p o s i t i o n .  T h i s  is a d e q u a t e l y  i l l u s t r a t e d  by t h e  d i c t u m  

i n  t h e  judgement. o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t ,  i n  t h e  

l a t t e r  c a s e ;  

"We d o  n o t  a c c e p t  t h a t  t h e  n o t i o n  t h a t  t h e  s h o r t c o m i n g s  
o f  s p e c i a l i s t s  c a n  a l w a y s  b e  a v o i d e d  by s h i f t i n g  t h e  
d e c i s i o n  f r o m  a  t r a i n e d  s p e c i a l i s t  u s i n g  t h e  t r a d i t i o n a l  
tools  o f  m e d i c a l  s c i e n c e  to  a n  u n t r a i n e d  j u d g e  or 
a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r  a f t e r  a j u d i c i a l - t y p e  
h e a r i n g .  Even  a f t e r  a  h e a r i n g ,  t h e  n o n - s p e c i a l i s t  
d e c i s i o n - m a k e r  m u s t  make a  m e d i c a l - p s y c h i a t r i c  
d e c i s i o n . .  . " 

T h u s  a l t h o u g h  o t h e r  r e c e n t  c a s e s ,  f o r  e x a m p l e ,  R e n n i e  -- v  K l e i n , 3 3  

R o g e r s  - -  v   kin,^^ F r e n c h  A v   lackb burn,^^ and  P r o j e c t  R e l e a s e  y 

~ r e v o s t ,  36 m i g h t  c o n t i n u e '  t h e  i m p e t u s  o • ’  t h e  m a j o r  l a n d m a r k  

c a s e s ,  a n  e n t i r e l y  new t r e n d  is becoming a p p a r e n t  - a  g u a r d e d  

r e t u r n  t o  t h e  p r i m a c y  o f  t h e  m e d i c a l  model  ( a  p r o c e s s  t h a t  may 

g e n e r a t e  a b a t c h  o f  ' t h i r d  g e n e r a t i o n '  i s s u e s ) .  



To some e x t e n t  t h i s  t r e n d  m a y  be  due t o  t h e  a p p a r e n t ,  

d e l e t e r i o u s  s i d e  e f f e c t s  o f  t h e  s o - c a l l e d  ' o v e r - r e a c h '  o f  c i v i l  

r i g h t s  l a w - ~ e r s . ~ ~  I t  i s  a l s o  p o s s i b l y  due t o  t h e  r e c e n t  

advancement  o f  p a t i e n t s '  r i g h t s  a s  p e r c e i v e d  by m e n t a l  h e a l t h  

p r o f e s s i o n a l s  and a l s o  t h e  advancement  o f  t h e  r i g h t s  o f  s u c h  

p r o f e s s i o n a l s ,  a s  a d v o c a t e d  by t h e i r  p r o f e s s i o n a l  b o d i e s .  T h i s  

i-s n o t  t o  s a y  t h a t  s u c h  r i g h t s  a r e  n e c e s s a r i l y  a t  o d d s  w i t h  

t h o s e  p r e s e n t e d  by l a w y e r s  on b e h a l f  o f  p a t i e n t  g r o u p s .  A s  
1 

Armstrong (1979)  h a s  p o i n t e d  o u t ,  t h e  poor working c o n d i t i o n s  i n  

h o s p i t a l s  a r e  o f t e n  c a u s a l  f a c t o r s  i n  c o n f l i c t s  be tween  s t a f f  

and p a t i e n t s .  The fo rmer  a r e  o f t e n  i n j u r e d  i n  c o n f r o n t a t i o n s  and 

may l o b b y  t o  h a v e ,  f o r  example ,  a  ward c l o s e d  down. a s  a n  u n s a f e  

work e n v i r o n m e n t ;  a  c l a i m  which ,  i f  s u c c e s s f u l ,  c o u l d  l e a d  to  

b e t t e r  p a t i e n t  c a r e  (.e.g. t h r o u g h  t h e  b u i l d i n g  o f  new premi 'ses)  . 
D a v i s  (1978)  h a s  p r o v i d e d  a  comprehens ive  l i s t  o f  p a t i e n t s '  

r i g h t s  ( a t  l e a s t ,  f o r  c h r o n i c  p a t i e n t s )  f rom t h e  p e r s p e c t i v e  of  

h o s p i t a l  s t a f f .  None o f  t h e  r i g h t s  a p p e a r  t o  be e s p e c i a l l y  i n  

c o n f l i c t  w i t h  p a t i e n t s '  r i g h t s  e spoused  by p a t i e n t s '  g r o u p s ,  

a l t h o u g h  t h e  r i g h t  to  have  t r e a t m e n t  is s t r o n g l y  emphas ised  and 

d i r e c t e d  more t o w a r d s  t h e  i n d i v i d u a l  p a t i e n t  t h a n  is  t h e  c a s e  i n  

r e l a t i o n  t o  t h e  c i v i l  r i g h t s  l obby .38  

The American P s y c h i a t r i c  A s s o c i a t i o n ,  a t  a  r e c e n t  

c o n f e r e n c e ,  39advoca ted  s e v e n  b a s i c  r i g h t s  fo; p r o f e s s i o n a l s  t h e  

s u b s t a n c e  o f  whiqh a r e  a g a i n  o r i e n t e d  more t o  t h e  i n d i v i d u a l  

t r e a t m e n t  s e t t i n g  b u t  which a d e q u a t e l y  summar i s e  t h e i r  n e e d s  i n  



t h e  p u r s u i t  o f  e f f e c t i v e  h e a l t h  c a r e  f o r  p a t i e n t s  

' ( E d i t o r i q l I l 9 7 6 )  4 0  A c o n c e r n  f o r  more w i d e s p r e a d  n e e d s ,  

i n c l u d i n g  t h e  r i g h t  t o  h a v e  . s u f f i c i e n t  r e s o u r c e s  f o r  h e a l t h  c a r e  

and t h e  r i g h t  t o  p a r t i c i p a t e  i n  t h e  a l l o c a t i o n  o f  r e s o u r c e s  and 

t r e a t m e n t  s e t t i n g  p r i o r i t i e s ,  h a s  b e e n  a r t i c u l a t e d  by G i b s o n  

( 1 9 7 6 )  .41  A l t h o u g h  h i s  p o s i t i o n  c o u l d  b e  s e e n  to  c o r r e s p o n d  w i t h  
* 

t h a t  a d v a n c e d  by m e n t a l  h e a l t h  ' l a w y e r s  ' i n  t h a t  t h e  p r i n c i p a l  

t h r u s t  t o w a r d s  i m p r o v i n g  t h e  o p p o r t u n i t i e s  a n d  c o n d i t i o n s  
q, 

n e c e s s a r y  t o  p r o v i d e  e f f e c t i v e  h e a l t h  c a r e ,  h i s  c o n c e r n  w i t h ,  
3.. 

f o r  e x a m p l e ,  a  r i g h t  t o  p r a c t i c e  w i t h o u t  e x c e s s i v e  and  

. u n n e c e s s a r y  r e g u l a t i o n ,  c o u l d  b e  c o n s t r u e d  as  a n  a t t e m p t  to  

o p p o s e ,  i f  n o t  n e g a t e ,  t h e  c o n t r o l s  p l a c e d  o n  p s y c h i a t r i c  

p r a c t i c e  by t h e  c o u r t s .  
, 

W h i l s t  t h e  a d v a n c e m e n t  o f  s u c h  r i g h t s  c o u l d  b e  i n t e r p r e t e d  

a's r e f l e c t i n g  a  d e s i r e ,  o n  t h e  p a r t  o f  m e n t a l  h e a l t h  

p r o f e s s i o n a l s ,  -to - i n c r e a s e  t h e  a d v e r s a r  i a l  c h a r a c t e r  o f  t h e  

o v e r a l l  d e b a t e  ( a  p o s s i b i l i t y  t h a t  i s  ' implicit i n  S t o n e ' s  . ( 1 9 7 9 )  

r e c e n t  c a l l  f o r  t h e  A m e r i c a n  P s y c h i a t r i c  A s s o c i a t i o n  to  h i r e  

l a w y e r s  to  a d v a n c e  t h e  A s s o c i a t i o n ' s  p o s i t i o n  b e f o r e  t h e  c o u r t s  

(see a l s o  P e e k , 1 9 8 0 ) ) ,  t h e r e  is  a n  e q u a l l y  s t r o n g  c o n c e r n  f o r  

r e a c h i n g  a  f u n c t i o n a l  c o m p r o m i s e  i n  t h e  e n d u r i n g  c o n f l i c t  

b e t w e e n  h e a l t h  n e e d s  and c i v i l  r i g h t s  n e e d s .  B o t h  l a w y e r s  ( e . g .  

S c h w a r t z ,  1 9 7 4 ;  S ' l o v e n k o ,  1 9 7 7 ;    an sen, 1 9 7 5 )  a n d  p s y c h i a ' t r i s t s  p 

( e . g .  S c a l l e t t , l 9 8 0 :  P e e k , 1 9 8 0 ;  R o t h , 1 9 7 9 , 1 9 8 0 ;  T a l b o t , 1 9 8 0 ;  

S t e l o v i c k ,  1 9 7 9 ;  S c h m o l l i n g , l 9 7 5 ;  P e e l e , 1 9 7 5 )  h a v e  v o i c e d  a  



c o n c e r n  t h a t  t h e  ' b a t t l e '  b e t w e e n  t h e  t w o  p r o f e s s i o n a l  f a c t i o n s  

is  b e i n g  c a r r i e d  o n  a t  t h e  e x p e n s e  o f  t h e  p a t i e n t  (see a l s o  

B a r t o n  & S a n b o r n , l 9 7 8 ;  a n d  Appelbaum & G u t h i e 1 , 1 9 7 9 ) ;  a  

r e a l i s a t i o n  t h a t  h a s  g e n e r a t e d  a l t e r n a t i v e  a p p r o a c h e s  

p u r s u i n g  t h e  i n t e r e s t s  o f  c l i e n t s  o f  t h e  m e n t a l  

I n  p a r t i c u l a r  , t h e  c o n c e p t  of . ' c i t i z e n  a d v o c a c y ' 4 2  (Wolf e n s b 6 r g e r  

& ~ a ; h a , 1 9 7 3 )  t i e d  to  t h e  t h e o r y  o f  ' n o r m a l i s a t i o n '  

( W o l f e n s b e r g e r ,  1 9 7 2 1 ,  4 3  i s  g a i n i n g  p o p u l a r i t y  i n  t h e  U n i t e d  

S t a t e s  a n d  Canada  ( W o l f e n s b e r g e r , l 9 7 7 ;  C o y e , 1 9 7 7 ;  Van Ness & 

~ e r l i n , 1 9 7 7 ;  S c h m i d t ,  1 9 7 7 )  . 4 4  AS a  m u l t i - c o m p o n e n t  scheme f o r  

t h e  a d v a n c e m e n t  a n d  p r o t e c t i o n  o f  t h e  n e e d s  a n d  r i g h t s  o f  

p a t i e n t s  o u t s i d e  o f  t h e  p r o b l e m a t i c ,  a d v e r s a r i a l  s e t t i n g  

e s t a b l i s h e d  i n  t h e  e a r l y  1 9 7 0 s ,  i t  h o l d s  p r o m i s e  ( b u t  n o t h i n g  

more )  a s  a  s o l u t i o n  t o  t h e  v e x e d  i s s u e  o f  how to  b e s t  s e r v e  t h e  

i n t e r e s t s  o f  a  s p e c i a l  g r o u p  o f  d i s a d v a n t a g e d  p e o p l e d 4 5  
' 

U n l i k e  t h e  U n i t e d  S t a t e s ,  m a j o r  d e v e l o p m e n t s  i n  m e n t a l  

h e a l t h  l a w  i n  o t h e r  j u r i s d i c t i o n s  ( n o t a b l y  t h o s e  i n  t h e  B r i t i s h  

Commonwealth)  h a v e  b e e n  by- way o f  l a w  r e f o r m  i n i t i a t e d  i n  

l e g i s l a t u r e s  r a t h e r  t h a n  t h r o u g h  t h e  c o u r , t s .  T h i s  s i t u a t i o n  

t e n d s  to  r e f l e c t  t h e ,  e n t r e n c h e d  d i f f e r e n c e s  b e t w e e n  Commonwealth 

a n d  U n i t e d  S t a t e s  l e g a l  s y s t e m s  a s  t h e y  p e r t a i n  t o  p u r s u i n g  
\ 

i s s u e s  - i n  t h e  ' p u b l i c  i n t e r e s t '  ( t o  b e  d e a l t  w i t h  more 

t h o r o u g h l y  l a t e r  i n  t h i s  t h e s i s ) .  However ,  t h i s  i s  n o t  t o  

s u g g - e s t  t h a t  l a w y e r s  h a v g  b e e n  e n t i r e l y  i n a c t i v e  i n  p u r s u i n g  t h e  

i n t e r e s t s  o f  m e n t a l  h e a l t h  p a t i e n t s  e v e n  i f  t h e  r e f o r m a t i v e  



e f f e c t s  h a v e  n o t  b e e n  as  s p e c t a c u l a r  ( a t  l e a s t  o n  p a p e r )  a s  

t h o s e  a t t a i n e d  i n  t h e  U n i t e d  S t a t e s  i n  t h e  1 9 7 0 s .  

I n  t h i s  r e s p e c t  i t  is p o s s i b l e  to o f f e r  t h e  p r o v o c a t i v e  

s u g g e s t i o n  t h a t  s i g n i f i c a n t  Commonwealth d e v e l o p m e n t s  r e l a t e d  to 

i s s u e s  o f  c u r r e n t  c o n c e r n  o c c u r r e d  some time b e f o r e  t h o s e  i n  t h e  

, U n i t e d  S t a t e s .  The  v i n t a g e  o f  much o f  t h e  r e l e v a n t  c a s e  l a w  i n  

r e l a t i o n  t o  C a n a d i a n  j u r i s d i c t i o n s  s u g g b s t s  s u c h  a  p o s s i b i l i t y .  

F o r  e x a m p l e ,  i n  a  1927  c a s e  b e f o r e  t h e  A l b e r t a  Supreme  C o u r t  
1 

( H i b b e r d  - v  J a m i e s o n )  , 4 6  Simmons C . J .  a p p e a r e d  to  a t  l e a s t  

; r e c o g n i s e  t h e  n e e d  f o r  t h e  l e g a l  r e p r e s e n t a t i o n  o f  p a t i e n t s  i n  

m e n t a l  h e a l t h  c a s e s ,  w h i l s t  a  1960 c a s e '  i n  M a n i t o b a  ( B u r k e  - -  v  
\ ? 4- 

E f s t a t h i a n o s )  a p p e a r s *  to  move t o w a r d s  a  r i g h t  t o  t r e a t m e n t  i n  
4 

t h e  c a s e  o f  i n v o l u n t a r i l y  c o n f i n e d  p a t i e n t s .  I n  t h e  l a t t e r ,  

Simmons J .  s t a t e d  t h a t  a n  A c t  a u t h o r i s i n g  s u c h  c o n f i n e m e n t  

s h o u l d  be c o n s t r u e d  a c c o r d i n g  t o  i t s  s p i r i t ,  n a m e l y ,  a s s i s t i n g  

t h e  p a t i e n t .  I t  was  n o t  a  p e n a l  s t a t u t e  a n d  t h e r e f o r e  s h o u l d  b e  

k- - c o n s t r u e d  l i b e r a l l y .  A 1 9 5 9  c a s e  f r o m  t h e  Q u e b e c  C o u r t  o f  A p p e a l  

, (Dame L v  ~ a r v e , ~ * )  d e a l i n g  w i t h  t h e  c r i t e r i a  f o r  i n v o l u n t a r y  
- - - -  

commi tment ,  r u l e d  t h a t  ' d a n g e r o u s n e s s '  s h o u l d  be t h e  o n l y  g r o u n d  

upon which  s u c h  a  c o n f i n e m e n t  s h o u l d  p r o c e e d ;  d a n g e r  b e i n g  
- .  

d e f i n e d  a s  t h e  t h r e a t  o f  p h y s i c a l  o r  o t h e r  s e r i o u s  damdge t o  

s e l f  or o t h e r s .  

W h i l s t  some o f  t h e s e  j u d g e m e n t s  e v e n t u a l l y  f o u n d  t h e i r  way 

i n t o  t h e  r e l e v a n t  l e g i s l a t i o n  ( e . g . =  M e n t a l  P a t i e n t s  

P r o t e c t i o n  A c t  SQ 1 9 7 2  c . 4 4 ,  i n  t h e  c a s e  o f  - -  D a m e  L  y L a r v e )  i t  



i s  a c k n o w l e d g e d  t h a t  t h e i r  c w e r a l l  i m p a c t  was c o n s i d e r a b l y  l e s s  

t h a n  c o r r e s p o n d i n g  ( b u t  l a t e t )  j u d g e m e n t s  i n  t h e  U n i t e d  S t a t e s .  

I t  i s  a l s o  a p p a r e n t  t h a t  l i t i g a t i o n  h a s  b e e n  c o n c e r n e d  w i t h  

e n s u r i n g  t h a t '  p a t i e n t s  a re  a d e q u a t e l y  p r o t e c t e d  f r o m  t h e  b, .-. . 

w r o n g f u l  a c t i o n s  o f  m e n t a l  h e a l t h .  p r o f e s s i o n a l s  r a t h e r  t h a n  
/ 

a t t e m p t i n g  t o  e s t a b l i s h  r e f o r m s  i n  e x i s t i n g  m e n t a l  h e a l t h  

s y s t e m s .  A s  s u c h ,  t e s t  c a s e s  h a v e  t o u c h e d  on  t h e  i s s u e s  a d v a n c e d  

i n  t h e  U n i t e d  S t a t e s ,  whe:e s u c h  i s s u e s  h a v e  b e e n  r e l a t e d  to. t h e  

s u b s t a n c e  o f  d n  a c t i o n  ( e . g .  t h e  r i g h t  to  r e c e i v e  r e m u n e r a t i o n  

f o r  work u n d e r t a k e n  i n  h o s p i t a l s ) ,  b u t  h a v e  n o t ,  t h e m s e l v e s ,  
I F -  , . 

r e s u l t e d  i n  s u b s t a n t i a l  a n d  d r a m a t i c  c h a n g e .  

I n  a  major r e v i e w  o f  C a n a d i a n  a n d  B r i t i s h  m e n t a l ' h e a l t h  

c a s e s ,  p a r t i c u l a r l y  i n  r e l a t i o n  t o  a  r i g h t  to  t r e a t m e n t ,  Yake 
\ 

( 1 9 7 3 )  p o i n t s  o u t  t h a t  b e c a u s e  o f  t h e  l a c k  o f  a  f i r m  

c o n s t i t u t i o n a l  b a s i s ,  " B r i t i s h  and  C a n a d i a n  c a s e s . . .  h a v e  

p r o c e e d e d  c a s e  by c a s e  t o  o b j e c t  to  s p e c i f i c  d e f i c i e n c i e s  i n  

t r e a t m e n t "  (OJ &: 5 ) ,  a  s i t u a t i o n  r e p e a t e d  i n  o t h e r  

j u r i s d i c t i o n s  s u c h  a s  A u s t r a l i a  a n d  N e w  ~ e a l a n d . ~ ~  T h i s  h a s  

r e s u l t e d  i n  a  g e n e r a l  d i s o r d e r  i n  t h e  l a w  n o t  u n f a m i l i a r  t o  

s t u d e n t s  o f  o t h e r  s p e c i a l i s t  a r e a s , 5 0  i n  p a r t  b e c a u s e  of a n  

a p p a r e n t  r e l i a n c e  o n  c e r t a i n  a s sumed  common l a w  r i g h t s  ( e . g .  a  

r i g h t  to  t r e a t m e n t  e v o l v e d  f r o m  t h e  m e d i c a l  p r a c t i t i o n e r s  ' d u t y '  

t o  t r e a t )  ( S o m e r v i l l e , l 9 7 9 ;  K a t z , 1 9 7 0 )  a n d  a  r i g h t  t o  r e f u s e  

t r e a t m e n t  i n  t h e  c a s e  o f  a n y  c o m p e t e n t  p e r s o n  (see G o s t i n , l 9 8 0 ) ;  

51 i n  p a r t  b e c a u s e  o f  t h e  l a c k  o f  a  u n i f i e d  a p p r o a c h  t o  p u r s u i n g  



r i g h t s  and  l i b e r t i e  l a c k  o f  a  l e g a l  l o b b y )  ; a n d  i n  g a r t  
* .  

b e c a u s e  o f  a  t h e  p r o t e c t i o n s  i n  l e g i s l a t i v e l y  

d e s t a b l i s h e d  B i l l s  o f  R i g h t s  ( n o t a b l y  i n  C a n a d a )  t o  t h e  

s i t u a t i o n s  c o v e r i n g ,  a m o n g s t  o t h e r  p e o p l e ,  m e n t a l  h e a l t h .  

p a t i e n t s .  D r a p e r  ( 1 9 7 6 a )  , f o r  e x a m p l e ,  h a s  r e c e n t l y  s u g g e s t e d  

t h a t  i n v o l u n t a r y  a d m i s s i o n ,  by c e r t i f i c a t i o n ,  t o  A l b e r t a  m e n t a l  

h e a l t h  i n s t i t u t i o n s ,  is  a n  i n v a l i d  p r o c e s s  i n  t h e  f a c e  o f  . 

.p 

S e c t i o n  1 o f  t h a t  p r o v i n c e ' s  B i l l  o f  ~ i g h t s  ( a  ' d u e  p r o c e s s '  

c l a u s h e ) .  H i s  t r e n c h a n t  a n d  w e l l  r e s e a r c h e d  a r g u m e n t  ( see  
h - p r a p e r , l 9 7 6 a ;  D r a p e r  & W i l l i a m s o n , l 9 7 6 )  h a s  n o t  r e s u l t e d  i n  

p r o c e d u r a l  r e f o r m  i n  t h a t ,  o r  a n y  o t h e r  p r o v i n c e ,  or t h e  t e s t i n g  

o f  h i s -  a r g u m e n t  b e f o r e  a  c o u r t .  T h i s  is  h a r d l y  s u p r i s i n g  i n  t h e  
4 

Td 
L i g h t  Of t h e  f a t e  o f  o t h e r  a t t e m p t s  t o  i n v o k e  t h e  p r o t e c t i o n s  o f  - 
B i l l s  o f  R i g h t s  i n  r e l a t i o n  t o  s i m i l a r  ( e . g .  t h e  r i g h t  t o  

c o u n s e l  i n  d u e  p r o c e s s  h e a r i n g s )  and  r e l a t e d  i s s u e s .  5 2  

Y a k e ' s  comment ( 1 9 7 3 ) ,  q u o t e d  a b o v e ,  i m p l i e s  t h a t  a n  

e x a m i n a t i o n  o f  e v e n  m a j o r  d e v e l o p m e n t s  i n  t h e  p a s t  t e n  y e a r s  

would b e  beyond t h e  s c o p e  o f  t h i s  t h e s i s ;  h e  c o n c l u d e s ,  

". . . ( t )  h e r e  h a s  b e e n  no r e p o r t e d  Canadi 'an  t e s t  
c a s e . . . w h e r e  t h e  l a w  was c l e a r l y  s t a t e d  w i t h  r e g a r d  ,,to 
t h e  t r e a t m e n t  t h a t  m e n t a l  p a t i e n t s  h a v e  a  r i g h t  t o  
e x p e c t .  T h i s  i s  n o t  to  i n f e r  t h a t  t h e r e  h a s  b e e n  no . 
t r e a t m e n t  a c c o r d e d  p a t i e n t s  which  c o u l d  h a v e  f o r m e d  t h e  
b a s i s  f o r  s u c h  a c a s e .  " (9 c i t  : 1 6 )  - 

T h e  same p r o b l e m  e x i s t s  i n  r e l a t i o n  to  c o n s e n t  to  t r e a t m e n t  ( a n d  

t h e  r i g h t  t o  r e f u s e  t r e a t m e n t ) ,  c o m p e t e n c e  t o  c o n s e n t ,  

v o l u n t a r  i n e s s  a n d  k n o w l e d g e a b ' i l i t y  (9 c i t )  . F u r t h e r ,  a s  P a g e  



- 
- h a s  p o i n t e d  ou t '  ( 1 9 7 3 ) ,  t h e  problem o f  t h e  a b s e n c e  o f  t e s t  c a s e  

l i t i g a t i o n  e x t e n d s  t o  t h e  a r e a  o f  t o r t ,  e s p e c i a l l y  i n  r e l a t i o n  

t o  n e g l i g e n c e ,  w i t b  a  f a i l u r e  t o  e s t a b l i s h  c l e a r  p r e c e d e n t  i n  

r e s p e c t  o f  t h e  c o n d u c t  o f  t h o s e  p r o v i d i n g  t r e a t m e f i t  to  m e n t a l  

h e a l t h  p a t i e n t s  ( o t h e r  t h a n  - t h a t  s u p p o r t i v e  o f  an  omnibus d u t y  

o f  c a r e ) .  I ndeed  a s  Yake h a s  p o i n t e d  o u t ,  ( l 9 7 3 : l O 7 ) ,  " ( c ) o u r t s  

have  been c h a r i t a b l e  t o  m e d i c a l  men ( s i c )  who e r r  i n  Canada. I n  

most i n s t a n c e s ,  e s p e c i a l l y  where a  m e n t a l  p a t i e n t  o r  a  symptom 

o f  m e n t a l  i l l n e s s  i s  c o n c e r n e d ,  d o c t o r s  have  been a b s o l v e d , "  an 

app roach  which a p p e a r s ,  a s  migh t  be e x p e c t e d ,  t o  r e f l e c t  t h e  

dominance o f  E n g l i s h  r a t h e r  t h a n  Un i t ed  S t a t e s  p r e c e d e n t s .  53 

A s i m i l a r  p roblem and e q u a l  c o n f u s i o n  is found i n  t h e  a r e a  

c o v e r i n g  p r o c e d u r e s  f o r  a d m i s s i o n  to  h o s p i t a l s  and r e l a t e d  

l i a b i l i t y .  Draper  ' s  s t u d y  i n  A l b e r t a  (1976b)  , which i n v o l v e d  an 

a n a l y s i s  of  Canada-wide c a s e s ,  f a i l e d  t o  f i n d  any c o n s i s t e n t  

d o c t r i n e  o t h e r  t h a n  a -  p e r s i s t e n t  c o n c e r n  t h a t  wrong-ful ,  

compulsory  a d m i s s i o n  s h o u l d  be  avo ided  and an  a p p a r e n t  

w i l l i n g n e s s  t o  award a p p r o p r i a t e  damages ( f o r  w r o n g f u l  i m p r i s o n  
h 

ment)  '*here d o c t o r s  w r o n g f u l l y  c e r t i f y  someone a s  m e n t a l l y  
\ 

d i s o r d e r e d  and. d a n g e r o u s . ( S c h m i d t  v  Katz and S h r i d e r ) . 5 4  Such - - -  

c a s e s  s i m p l y  r e f l e c t  p r i n c i p l e s  e spoused  i n  E n g l i s h  and Canadian  

c o u r t s  o v e r  t h e  p a s t  100 y e a r s , 5 5  a l t h o u g h  it  s h o u l d  be n o t e d  

t h a t  an  a c t i o n  d o e s  n o t  l i e  s o l e l y  on t h e  ground t h a t  t h e  

c e r t i f y i n g  d o c t o r '  h a s  come to  a  wrong o p i n i o n  (, W i l l i a m s  1 

Beaumont -- and Duke) , 5 6  p r o v i d i n g  he o r  s h e  i s  e x e r c i s i n g  bo th  



good f a i t h  and  r e a s o n a b l e  c a r e  ( E v e r e t t  v  ~ r i f f i t h s ) . 5 7  A more  - 

r e c e n t  c a s e  o n  w r o n g f u l  a d m i s s s i o n  (CoJumbia v  W a t i e r )  58 befo;e - 

t h e  Supreme C o u r t  o f  Canada  h a s  n o t  c l a r i f i e d  t h e  o v e r a l l  
r 

s i t u a t i o n .  

I n  o t h e r  a r e a s 1  o f  i m p o r t a n c e  t o  m e n t a l  h e a l t h  p a t i e n t s ,  

l i t i g a t i o n  i n  Commonwealth j u r i s d i c t i o n s  h a s  b e e n  r e s t r i c t e d .  

A l t h o u g h ,  a s  many w r i t e r s  p o i n t  o u t  (NaSh, 1 9 7 6 ;  G o s t i n ,  1 9 8 0 ;  

Swadron & S u l l i v a n , 1 9 7 3 ;  D r a p e r  & W i l l i a m s o n , l 9 7 6 ;  A l p e r ,  1 9 7 8 ) ,  

p a t i e n t s  a r e  s y s t e m a t i c a l l y  d e n i e d  a  wide  r a n g e  o f  c i v i c  and  

c i v i l  r i g h t s  ( e . g . ,  t h e  r i g h t  t o  v o t e ,  t h e  r i g h t  t o  h o l d  o f f i c e ,  

-1 t h e  r i g h t  t o  p r a c t i c  i n  c e r t a i n  o c c u p a t i o n s ,  t h e  r i g h t  to  

o p e r a t e  a  motor  v e h i c l e )  a c t i o n s  to  p r o t e c t  o r  r e s t o r e  t h e s e  

r i g h t s  h a v e  b e e n  l i m i t e d .  N a s h ( 1 9 7 5 )  r e p o r t s  t h a t  some s u c c e s s  , 

h a s  b e e n  a c h i e v e d ,  i n  E n g l a n d ,  i n  r e l a t i o n  t o  t h e  r i g h t  to  v o t e .  

F u r t h e r ,  a  B r i t i s h  Columbia  c l a s s  a c t i o n ,  R e  Lemay, d e a l i n g  w i t h  - 

t h e  c o n d i t i o n s  o f  employment  o f  i n s t . i t u t i o n a l i s e d  m e n t a l  h e a l t h  

p a t i e n t s ,  a w a i t s  a t r i a l  d a t e  f o l l o w i n g  a n  e x a m i n a t i o n  f o r  

d i s c o v e r y .  R o s a n d i c k  v  ~ a n n i n g ,  59 a l s o  f r o m  B r i t i s h  C o l u m b i a ,  

e s t a b l i s h e d  a  p a t i e n t ' s  r i g h t  t o  u s e  c o u n s e l  t o  q u e s t i o n  h i s  o r  

h e r  commitment  e v e n  th0ug.h 

i n  t h e  h a n d s  o f  '&re- P u b l i c  

' i n c a p a c i t y '  . W h i l s t  t h e s e  

t h e y  h a v e  n o t  had t h e  same 

S t a t e s .  

\ 

t h e  p a t i e n t ' s  a f f a i r s  had b e e n  p l a c e d  

T r u s t e e  f o l l o w i n g  a  d e c 1 a ; a t i o n  o f  

d e v e l o p m e n t s  a r e  i m p o r . t a n t  and  u s e f u l  

i m p a c t  a s  s i m i l a r  a s e s  i n  t h e  U n i t e d  B -  



However ,  R o s a n d i c k  y Manninq ( s u p r a )  s e r v e s  to  h i g h l i g h t  a  
.,. 

f u r t h e r  p r o b l e m  o f  c o n s i d e r a b l e  i m p o r t a n c e  t h a t  h a s  a t t r a c t e d  

l i t i g a t i o n  i n  ~ n ~ l a n d  a n d  W a l e s :  t h e  i s s u e  o f  t h e  r i g h t  o f  

- a c c e s s  t o  t h e  c o u r t s .  A s  G o s t i n  ( 1 9 7 7 , 1 9 7 9 , 1 9 8 0 )  and  o t h e r s  

( V e n a b l e s ,  1 9 7 5 ;  Bacon ,  1 9 7 5 ;  Mi l l e r ,  1 9 7 9 )  h a v e  p o i n t e d  o u t ,  
* 

S e c t i o n  1 4 1  o f  t h e  M e n t a l  H e a l t h  A c t  1959  ( E n g l a n d  a n d  W a l e s )  -- 
r e q u i r e s  l e a v e  o f  t h e  High  C o u r t  b e f o r e  a n y  p r o c e e d i n g s  may b e  

t a k e n  a g a i n s t  a p e r s o n  a c t i n g  u n d e r  t h e  p r o v i s i o n s  o f  t h e  M e n t a l  

H e a l t h  - a  s i t u a t i o n  t h a t  h i s  l e d  to  c o n s i d e r a b l e  
. , 

- i n j u s t i c e .  I n  - R - v  B r a c k n e l l  J u s t i c e s ,  -- e x  p a r t e  ~ r i f f i t h s , ~ ~  f o r  

e x a m p l e ,  ( a l s o  known a s  t h e  - P o u t n e y  c a s e )  a  m a t t e r  i n v o l v i n g  a n  

a s s a u l t  c o m m i t t e d  by a  n u r s e  on  a  p a t i e n t ,  t h e  a c t i o n  was 

v a c a t e d  on  a p p e a l  t o  t h e  House o f  L o r d s ,  a s  t h e  c o m p l a i n a n t  d i d  

n o t  f i r s t  o b t a i n  a n .  a u t h o r i t y  f r o m  t h e  High  C o u r t  to  proceed. P 
D e s p i t e  t h e  c l e a r  e v i d e n c e  %of  t h e  ' g u i l t '  o f  t h e  n u r s e 6 *  t h e  

matter w a s  l o s & f o r  wan t  o f  p r o c e d u r a l  p r e c i s i o n .  E f f o r t s  a r e  

now b e i n g  d i r e c t e d  t o w a r d s  a  r e v i s i o n  o f  t h i s  r e k t i c t i v e  s e c t i o n  

o f  t h e  A c t  by a p p l y i n g  t h e  p r e c e d e n t  e s t a b l i s h e d  i n  G o l d e r  1 

U n i t e d  Kingdom, a  1 9 7 5  c a s e  b e f o r e  t h e  E u r o p e a n  Commiss ion  o n  

Human ~ i g h t s . ~ ~  I n  G o l d e r  i t  was h e l d  t h a t  i n s t i t u t i o n a l i s e d  . 

p e o p l e  ( i n  t h i s  c a s e ,  p r i s o n e r s )  s h o u l d  h a v e  un impeded  a c c e s s  t o  

* t h e  c o u r t s  and  t h a t  t h e  U n i t e d  Kingdom g o v e r n m e n t  was i n  

c o n t r a v e n t i o n  o f  t h a t  r i g h t  by l i m i t i n g  a c c e s s .  I n  a  p r o m p t  

r e s p o n s e  t h e  H o m e ~ Q f f i c e  . . i s s u e d  new r u l e s  f o r  p r i s o n s  b u t  no  
s,, 5 

s i m i l a r  a c t i o n  was t a k e n  i n  r e l a t i o n  t o  S e c t i o n  1 4 1  o f  t h e  



\ 
M e n t a l  H e a l t h  ~ c t . 6 . 4  

F 

- 
R e s t r i c t i o n s  o n  g a i n i n g  a c c e s s  to  t h e  c o u r f s  a r e  f o u n d  i n  

i s  h a r d l y  s u r p r i s i n g  t h a t  l a w y e r s  w o r k i n g  i n  t h e  m e n t a l  h e a l t h  

a r e a  a re  u n a b l e  to  p u r s u e  cases a n d  p r o d u c e  e f f e c t i v e  r e f o r m s  o n  

b e h a l f  o f  m e n t a l  h e a l t h  p a t i e n t s ,  w i t h  t h e  Same v i g o u r  a s - t h e i r  

u n i t e d  S t a t e s  c o l l e a g u e s .  I n d e e d  i t  seems t h a t , .  i n  Commonwealth 

j u r i s d i c t i o n s ,  l a w y e r s  a c t i n g  o n  b e h a l f  o f  ' m e n t a l  h e a l t h  

p a t i e n t s  a r e  h a v i n g  d i f f i c u l t y  i n  e s t a b l i s h i n g  t h a t  t h e i r  

"" 
c l i e n t s  a r e  e n t i t l e d  t o  c e r t a i n  u s u a l l y  u n q u e s t i o n e d  p r o t e c t i o n s  

e n s h r i n e d  by b a s i c  l e g a l  a n d  j u d i c i a l  p r i n c i p l e s .  

The  c o n d u c t  o f  t r i b u n a l s  e s t a b l i s 6 e d  by m e n t a l  h e a l t h  and  

o t h e r  r e l e v a n t  l e g i s l a t i o n  t o  p r o v i d e  a  r e v i e w  f a c i l i t y  f o r  

p a t i e n t s  h a s  b e e n  s u b j e c t e d  to  d i s c u s s i o n  i n  E n g l a n d  ( G o s t i n  & 

R a s s a b y ,  1 9 8 0 )  and  Canada  ( S h o n e ,  1 9 7 6 ;  ~ h a r . ~ e ,  1 9 8 0 ;  

S a v a g e , 1 9 8 0 )  . G 6  I n  b o t h  c o u n t r i e s  a t t e m p t s  h a v e  b e e n  made t o  
? 

have'. t h e  . r u l e s  o f  n a t u r a l  j u s t i c e 6 7  e x t e n d e d  t o  c o v e r  t r i b u n a l s  

w h i c h  a r e ,  i t  h a s  b e e n  a r g u e d ,  e f f e c t i v e l y -  b o d ' i e s  u n d c r  a d u t y  

> i7 
\ 

t o  a c t  j u d i c i a l l y  a n d  t h e r e f o r e  s u b j e c t  to  s u d  r u l e s  ( G o s t i n  & 

R a s s a b y . 1 9 8 0 )  . L i t i g a t i o n  o n  t h i s  q u e s t i o n , .  s&?%sored by MIND i n  . i 

E e n d  - ( a s  r e p o r t e d ,  by G o s t i n  & R a s s a b y , l 9 8 0 ) ,  was u n s u c c e S s f u l  

d e s p i t e  t h e  employment  o f  t h e  newly  d e v e l o p e d  p r i n c i p l e  t . h a t  

s u g g e s t s  t h a t ,  e v e n  a s  a d m i n i s t r a t i v e  r a t h e r  t h a n  ' q u a s i - j u d i c i a l  

b o d i e s ,  r e v i e w  b o a r d g  h a v e  d u t y  t o  ac t  f a i r l y . 6 8  I t  s h o u l d  b e  

n o t e d ,  h o w e v e r ,  t h a t  t h e  a c t i o n  p u r s u e d  (R - v  S e c r e - t a r y  of S t a t , e  
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f o r  H o m e  Dep t . ,  ex  p a r t e  ~ o w e 1 1 ) 6 9  was i n  r e l a t i o n  to  a  -- - 

' r e s t r i c t e d  p a t i e n t '  who had been t h e  s u b j e c t  o f  an  h o s p i t a l  

o r d e r  under  S e c t i o n  60 o f  t h e  Men ta l  H e a l t h  A c t '  1959 (England  

and  Wales)  and who had been  o r i g i n a l l y  c o n v i c t e d  o f  what  Goff J 

d e s c r i b e d  a s  "an o f f e n c e  o f  c o n s i d e r a b l e  g r a v i t y "  i n v o l v i n g  a  9  
. > 

y e a r  o l d  g i r l .  The q u e s t i o n  o f  whether  o r  n o t  a  c o u r t  would have  - 
handed down a  d i f f e r e n t  judgement  where t h e  p a t i e n t ' s  s t a t u s  and 

a n t e c e d e n t s  were d i f f e r e n t  ( e . g .  an  i n v o l u n t a r y  p a t i e n t  w i t h o u t  

a  h i s t o r y  o f  ' d a n g e r o u s '  c r i m i n a l  b e h a v i o u r )  r e m a i n s  moot. 

I n  Powe$ l l s  c a s e ,  a  m u l t i - d i s c i p l i n a r y  c a s e  c o n f e r e n c e  had 

recommended t h a t  t h e  p a t i e n t  be c o n d i t i o n a l l y  d i s c h a r g e d .  H i s  

c a s e  had been r e f e r r e d  b a  new and somewhat m y s t e r i o u s  r e v i e w  

body known a s  t h e  'Aa rvo ld  B o a r d '  (The A d v i s o r y  Board on 

R e s t r  i c t e d  P a t i e n t s )  70  who had recommended t o  t h e  H o m e  S e c r e t a r y  

t h a t  Powe l l  n o t  be d i s c h a r g e d .  W h i l s t  t h e  B o a r d ' s  f u n c t i o n  is  

p u r e l y  a d v i s o r y  en t h e o r y )  i t  h a s  been shown t h a t ,  i n  e f f e c t ,  . 
t h e  Home S e c r e t a r y  r a r e l y  f a i l s  t o  a c c e p t  t h e  recommehdat ions  

t h a t  a r e  made.71 Because  o f  t h i s  f a c t  i t  was a r g u e d ,  i n  P o w e l l ,  

t h a t  t h e  B0ar.d i s  a c t u a l l y  a  dec i s ion -mak ing  body a n d ,  

t h e r e f o r e ,  s u b j e c t  to  t h e  r u l e s  o f  n a t u r a l  j u s t i c e ,  such  r u l e s  

n o t  h a v i n g  bean  f o l l o w e d  i n  P o w e l l ' s  c a s e .  The a rgument  was n o t  
I 

a c c e p t e d  by a  m a j o r i t y  o f  t h e  c o u r t .  The i s s u e  is o f  w o r t a n c e  

b e c a u s e ,  a s  G o s t i n  & Rassaby  p o i n t  o u t  (1980)  i t  means t h a t  a  

f a i r  h e a r i n g  b e f o r e  an  o r d i n a r y  r e v i e w  t r i b u n a l ,  "may be  a  

m e a n i n g l e s s  s a f e g u a r d  f o r  t h e  p a t i e n t  whose c a s e  is  s u b m i t t e d  



s u b s e q u e n t l y  to  a  r e v i e w  body which w i l l  e f f e c t i v e l y  t a k e  a  

d e c i s i o n  w i t h o u t  p r o v i d i n g  h i m  or h i s  r e p r e s e n t q t i v e  w i t h  an  

o p p o r t u n i t y  t o  be h e a r d .  " (op - c i t :  58)  

I n  Canada,  S h o n e ' s  p e r s u a s i v e  argument  (1976)  t h & t  r e v i e w  

b o a r d s  e s t a b l i s h e d  under  t h e  A l b e r t a ,  Men ta l  H e a l t h  Act (RSA 

1972 c .118)  were d e n y i n g  n a t u r a l  j u s t i c e  to  a p p e l l a n t s ,  p roduced  

no  a p p a r e n t  r e s p o n s e  on t h e  p a r t  o f  r e l e v a n t  a u t h o r i t i e s .  T h i s  

i s  n o t  to  s u g g e s t ,  however,  t h a t  t h e  i s s u e  h a s  n o t  come b e f o r e  

t h e  c o u r t s .  I n  t h e  c o n t e x t  o f  L i e u t e n a n t  G o v e r n o r s '  Adv i so ry  

Review Boards  set  up under  S e c t i o n  547 o f  t h e  C r i m i n a l  Code, 

i s s u e s  s i m i l a r  t o  t h o s e  r a i s e d  i n  England h a v e  been d e b a t e d .  A s  

s u c h ,  argument  h a s  r e v o l v e d  a round  whether  o r  n o t  t h e  Boa rds  

p l a y  a  p u r e l y  a d v i s o r y  r o l e .  I n  - R e  L i n g l e y  and ~ i c k r n a n ' ~  t h e  

c o u r t  r u l e d  t h a t  t h e  f u n c t i o n  o f  such  b o a r d s ,  a s  a d m i n i s t r a t i v e  
\ 
\ 

t r i b u n a l s ,  was o n l y  a d v i s o r y .  The L i e u t e n a n t  Governor  i n  C o u n c i l  

was t h e  p e r s o n  who made t h e  f i n a l  d e c i s i o n  on a  B o a r d ' s  

i n v e s t i g a t i o n  and r e p o r t .  T h i s  view was c o n f i r m e d ,  i n  Re L i n g l e y  - 

and  t h e  e w  Brunswick Board o f  ~ e v i e w ~ ~  and -- T- - a  l a t e r  c a s e  

r e l a t i o ' n  t o  a n o t h e r  ' a d m i s i s t r a t i v e '  t r i b u n a l  a l l e g e d  t o  be 

making ' d e c i s i o n s '  - t h e  J&iona l  P a r o l e  Board (Howar t h  - v  

N a t i o n a l  P a r o l e  Boa rd )  . 7 4  However, commentary i n  t h e s e  l a t t e r  

c a s e s  t ended  t o  c o n f u s e  t h e  i s s u e  f o r ,  a s  L inden  p o i n t s  o u t  

( 1 9 8 0 ) ,  when a d d r e s s i n g  t h e  i s s u e  of r e l i e f  i n  b o t h  i n s t a n c e s ,  
5 

t h e  c o u r t s  made r e f e r e n c e  to  t h e  f a c t  t h a t  t h e  ' d e c i s i o n s '  o f  
- 

s u c h  b o d i e s  were n o t  s u b j e c t  to  rev iew.  



T h i s  c o n f u s i b n ,  h o w e v e r ,  may o n l y  p e r t a i n  to  t h e  . i s s u e  o f  q 
remedy i n  c a s e s  w h e r e  a  d e n i a l  o f  n a t u r a l  j u s t i c e , .  or o t h e r  

wrong ,  may o c c u r .  F o r  e x a m p l e ,  i n  - R e  L i n g l e y  Hickman 

( s u p r a ) ,  i t  was a p p a r e n t  t h a t  t h e  power o f  t h e  c o u r t  was l i m i t e d  - 

t o  d e c l a r a t o r y  r e l i e f ,  a  s i t u a t i o n  w h i c h ,  a s  S h a r p e  h a s  r e c e n t l y  

a r g u e d  ( 1 9 8 0 )  may b e  c h a n g i n g  i n  f a v o u r  o f  more e f f e c t i v e  

r e m e d i e s .  What i s  c l e a r  i s - t h e  c o l l a p s e ,  i n  t h e  c o n t e x t  o f  t h e  

c o n d u c t  o f  h e a r i n g s ,  o f  a n y  d i s t i n c t i o n  b e t w e e n  t h e  r o l e  o f  

B o a r d s  a s  j u d i c i a l / q u a s i - j u d i c i a l  b o d i e s  a n d  t h e i r  ro le  a s  

a d m i n i s t r a t i v e  t r i b u n a l s .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  w h e r e  

a 
t h e  r u l e s  o f  n a t u r a l  j u s t i c e  a n d  t h e  d u t y  t o  a c t  f a i r l y  a r e  i n  

q u e s t i o n .  T h u s  i n  - R e  A b e l ,  et a l ,  1 P e n e t a n g u i s h e n e  M e n t a l  

H e a l t h  t h e  O n t a r i o  D h i s i o n a l  C o u r t  r u l e d  t h a t  a l t h o u g h  

B o a r d s  e s t a b l i s h e d  u n d e r  t h e  O n t a r i o  M e n t a l  H e a l t h  Act (RSO 1970  

c . 2 6 9 ) ,  had  a  p u r e l y  a d v i s o r y  f u n c t i o n  t h e y  were n e v e r t h e l e s s  

u n d e r  a  d u t y  to ac t  f a i r l y  and  t h e  r u l e s  o f  n a t u r a l  j u s t i c e  

a p p l i e d  to  t h e i r  a c t i v i t i e s .  

T h i s  h a s  b e e n  r e i n f o r c e d  by Jhe j u d g e m e n t s  i n  t w o  more 

r e c e n t  c a s e s .  I n  M a r t i n e a u  y M a t s q u i  I n s t i t u t i o n  D i s c i p l i n a r y  

t h e  Supreme C o u r t  o f  Canada  r u l e d  t h a t  a  p r i s o n  

' d i s c i p l i n a r y  b o a r d  h a s  a  d u t y  to  ac t  f a i r l y  e v e n  i f  i t  is  

' c l a s s i t i e d '  a s  a n  a d m i n i s t r a t i v e ,  r a t h e r  t h a n  

j u d i c i a l / q u a s i -  j u d i c i a l ,  t r i b u n a l .  S i m i l a r l y ,  i n  - Re A b e l ,  et al, 
I -- 

a n d  A d v i s o r y  Review ~ o a r d ~ ~  t h e  O n t a r i o  C o u r t  o f  A p p e a l  n o t  o n l y  

s t r e s s e d  ' t h a t  b o a r d s  had  a d u t y  t o  a c t  f a i r l y ,  b u t  a l s o  seemed 
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t o  e x t e n d  t h i s  d u t y  t o  e n c o m p a s s  t h e  d i s c l o s u r e  o f  r e l e v a n t  

- i n f o r m a t i o n  to  a n  a p p e l l a n t ' s  l a w y e r .  I n  a  q u a l i f i c a t i o n  o f  t h e  

e a r l i e r  A b e l  d e c i s i o n  ( s u p r a )  t h e  c o u r t  i n d i c a t e d  t h a t  s u c h  a  

d u t y  e x i s t e d  n o t w i t h s t a n d i n g  any  d i s c r e t i o n  t h a t  may be a l l o w e d  ' 

t 0 . a  r e v i e w  b o a r d  i n  r e l a t i o n  to  t h e  p r o v i s i o n  o f  i n f o r m a t i o n .  78  

I n  t h i s  r e s p e c t ,  a  summary o f  t h e  judgement  i n  -- R e  A b e l  ( s u p r a )  

a s s i s t s  a n  a p p r e c i a t i o n  o f  t h e  c u r r e n t ,  g e n e r a l  s i t u a t i o n .  

"Whethe r  a  b o a r d  or t r i b u n a l ' s  f u n c t i o n  is  c h a r a c t e r i s e d  
a s  b e i n g  j u d i c i a l ,  q u a s i - j u d i c i a l  or a d m i n i s t r a t i v e ,  a 
d u t y  t o  a c t  f a i r l y  h a s  b e e n  r e c o g n i s e d  w h e r e  i t s  
d e c i s i o n  w i l l  a f f e c t  t h e  r i g h t s ,  i n t e r e s t s ,  p r o p e r t y  o r  
l i b e r t i e s  o f  a n y  p e r s o n  o r  i t ' w i l l  b e  i n v e s t i g a t i n g  a n d  
making a  r e p o r t  t h a t  may r e s u l t  i n  a  p e r s o n  b e i n g  
s u b j e c t e d  to  " p a i n s  or p e n a l t i e s "  o r  i n  some s u c h  way 
a d v e r s e l y  a f f e c t e d  by t h e  i n v e s t i g a t i o n  and r e p o r t .  The  
d e c i s i o n  or i n v e s t i g a t i o n  o f  t h e  A d v i s o r y *  Rev iew B o a r d  
i s  o f  t h i s  k i n d .  The w h o l e  p u r p o s e  o f  t h e  e s t a b l i s h m e n t  
o f  a n  a d v i s o r y  r e v i e w  b o a r d  was t o  c r e a t e  a n  i n d e p e n d e n t  
b o d y ,  b r i n g i n g  to  i t s  t a s k  a  c o n s i d e r a b l e  a n d  v a r i e d  
e x p e r t i s e  o f  i t s  own, a n d  l i k e l y  t o  d e v e l o p  q u i c k l y  a n  
e v e n  g r e a t e r  e x p e r t i s e  w i t h  t h e  k i n d  o f  p r o b l e m  a s s i g n e d  
t o  i t ,  w i t h  t h e  h o p e d - f o r  r e s u l t  t h a t  no  o n e  would  be 
k e p t  i n d e f i n i t e l y  i n  a  m e n t a l  i n s t i t u t i o n ,  h a l f  - 
f o r g o t t e n ,  a n d  w i t h  h i s  s i t u a t i o n  u n r e v i e w e d  e x c e p t  by 
t h e  s t a f f  o f  t h e  i n s t i t u t i o n .  I t  is  i n h e r e n t  i n  t h e  
c o n c e p t i o n  a n d  o p e r a t i o n  o f  s u c h  a b o a r d  t h a t  i t s  
r e c o m m e n d a t i o n s  w i l l  v i r t u a l l y  a l w a y s  b e  a c c e p t e d .  The 
C h a i r m a n  o f  t h e  ~ o a r d  t h e r e f o r e  e r r e d  i n  r e f u s i n g  to  
d i s c l o s e  a n y  i n f o r m a t i o n  o n  t h e  g r o u n d  t h a t  h e  h a d  no  
a u t h o r i t y  t o  d o  so. . H i s  a u t h o r i t y  to  make d i s c l o s u r e  t o  
t h e  a p p l i c a n t s '  c o u n s e l  d e r i v e d  f r o m  t h e  d u t y  imposed  
upon him a n d  t h e  o t h e r  members o f  t h e  B o a r d  t o  a c t  
f a i r l y . .  . I f  l a w y e r s  a r e  t o  p r o p e r l y  r e p r e s e n t  t h e i r  
c l i e n t s  t h e y  n e e d  t o  know t h e  s u b s t a n c e  o f  t h e  f a c t s  
p l a c e d  b e f o r e  t h e  B o a r d  a l t h o u g h  t h e r e  may b e  s p e c i f i c  
f a c t s  which  f o r  g o o d  r e a s o n  t h e  B o a r d  may p r o p e r l y  
d e c i d e  s h o u l d  n o t  b e  r e v e a l e d .  F u r t h e r ,  t h e  b o a r d  may 
impose  terms when d i s c l o s u r e  is  made. T h u s  t h e r e  may b e  
c a s e s  where  i n f o r m a t i o n  m i g h t  b e  d i s c l o s e d  t o  a  l a w y e r  
o n  terms t h a t  i t  n o t  b e  d i s c l o s e d  to  t h e  c l i e n t . " ( -  
c i t :  1 5 3 )  - 



I n  g e n e r a l ,  t h i s  s i t u a t i o n  seems t o  bode  w e l l  f o r  t h e  

f u t u r e  c o n d u c t  o f  r e v i e w  b o a r d s  i n  b o t h  t h e  c r i m i n a l  and  c i v i l  
4 

c o n t e x t s .  I n  t h e  case o f  p r o v i n c i a l  r e v i e w  b o a r d s  d e a l i n g  w i t h  

c i v i l  commi tments  i t  is ,  I would  a r g u e ,  c l e a r  t h a t  s u c h  b o a r d s  

a r e  d e c i s i o n - m a k i n g . ,  a s  o p p o s e d  to  a d v i s o r y ,  b o d i e s .  However ,  - 

t h i s  d i s t i n c t i o n  a n d  t h e  a t t e n d a n t  i s s u e s ,  may b e  r e d u n d a n t 7  

beyond  t h e  s p e c i f i c  q u e s t i o n  o f  w h i c h  remedy s h o u l d  b e  a p p l i e d .  

W h a t e v e r  t h e i r  s t a t u s ,  i t  i s  a p p a r e n t  t h a t  t h e  c o u r t s  r e c o g n i s e  

t h a t  i n  t h e  c o n d u c t  o f  t h e i r  h e a r i n g s ,  t h e y  h a v e  a  d u t y  to  ac t  

f a i r l y  and  a r e .  r e q u i r e d  t o  o b s e r v e  t h e  r u l e s  o f  n a t u r a l  j u s t i c e .  

T h i s  w i l l  become o f  i n c r e a s i n g  i m p o r t a n c e  as  t h e  a c t i v i t i e s  o f  

s u c h  b o a r d s  a r e  e x p o s e d  t o  s c r u t i n y  by p r a c t i t i o n e r s  

s p e c i a l i s i n g  i n  m e n t a l  h e a l t h  m a t t e r s . 7 9  

T h i s  is  p a r t i c u l a r l y  p e r t i n e n t  g i v e n  t h a t  t h e  c o n d u c t  o f  

r e v i e w  b o a r d s  c o n c e r n e d  o n l y  w i t h  p a t i e n t s  c o m m i t t e d  b e c a u s e  o f  

c r i m i n a l .  b e h a v i o u r  h a s ,  r e c e n t l y  come u n d e r  s c r u t i n y  i n  C a n a d a .  

W h i l s t  t h e  L i e u t e n a n t  G o v e r n o r s '  A d v i s o r y  B o a r d s ,  e s t a b l i s h e d  by 
Y- 

d 

t h e  p r o v i n c e s  d o  n o t  a p p e a r ,  i n  g e n e r a l ,  t o  o p e r a t e  i n  t h e  same 

f a s h i o n  a s  t h e  p r e v i o u s l y  m e n t i o n e d  A a r v o l d  B o a r d  

( i I a i n e s , 1 9 7 8 , 1 9 8 0 ;  S a v a g e , 1 9 8 0 )  t h e  d e c i s i o n s  o f  a t  l eas t  o n e  ' 

b o a r d  h a v e  l e d  t o  c o n s i d e r a b l e  c r i t i c i sm.  The matter o f  Emerson 

B o n n a r  , u n t i l  r e c e n t l y  ( F e b r u a r y ,  1 9 8 1 )  d e t a i n e d  u n d e r  a  

L i e u t e n a n t  G o v e r n o r ' s  W a r r a n t  i n  a  N e w  B r u n s w i c k  i n s t i t u t i o n ,  

h a s  p l a c e d  t h e i r  w o r k  u n d e r  a  s p o t l i g h t .  I n d e e d ,  B o n n a r ' s  case, 

now b e i n g  p u r s u e d  by t h e  N a t i o n a l  L e g a l  R e s o u r c e s  S e r v i c e  o f  t h e  



N a t i o n a l  I n s t i t u t e  o n  M e n t a l  R e t a r d a t i o n ,  may p r o v e  to  b e  a  

l a n d m a r k  i n  C a n a d i a n  m e n t a l  h e a l t h  l a w .  

I t  a p p e a &  t h a t  a s  a r e s u l t  o f  i n i t i a l  e r r o r s  i n  r e l a t i o n  

t o  h i s  o r i g i n a l  c o n f i n e m e n t  a n d  t h e  c i r c u m s t a n c e s  o f  h i s  

d e t e n t i o n  Bonnar  may h a v e  become " s e v e r e l y .  i n s t i t u t i o n a l i s e d " ,  

h i s  c u r r e n t  m e n t a l  h e a l t h  c o n d i t i o n  b e i n g  " a t t r i b u t a b l e  t o  t h e  

c o n d i t i o n s  o f  h i s  c o n f i n e m e n t ,  more t h a n  t o  a n y  p r e - e x i s t i n g  

disorder"(Endicott,1980:2). Q u i t e  a p a r t  f r o m  i s s u e s  p e r t a i n i n g  

t o  6 W '  d e c i s i o n - m a k i n g  p r o c e s s  o f  a d v i s o r y  r e v i e w  b o a r d s  a n d  t h e  

q u a l i t y  o f  t h e i r  s u b s e q u e n t  r e c o m m e n d a t i o n s ,  t h e  Bonnar  case 

r a i s e s  t h e  p o s s i b i l i t y  o f  a n  a c t i o n  i n  t o r t  a g a i n s t  t h e  . 
p r o v i n c i a l  g o v e r n m e n t  a n d  o t h e r  r e l e v a n t  p a k t i e s ,  n o t  o n l y  f o r  

a n  u n w a r r a n t e d  d e p r i v a t i o n  o f  l i b e r t y  b u t  a l s o  f o r  h a v i n g ,  

p e r h a p s  by t h e i r  o r i g i n a l  and  c o n t i n u i n g  n e g l i g e n c e ,  c o n t r i b u t e d  

t o  B o n n a r ' s  c u r r e n t  s t a t e  o f  m e n t a l  i l l - h e a l t h .  T h e  p r o g r e s s  o f  

a n y  s u c h  a c t i o n  may be  e x p e c t e d  to h a v e  a  b r o a d  i m p a c t  on  m e n t a l  

h e a l t h  commitment  p r o c e d u r e 5  i n  C a n a d a ,  beyond  t h e  s p e c i f i c  
\ 
\ 

c i r c u m s t a n c e s ,  p a r t i c u l a r l y  i f  it is p u r s u e d  to  a  s u c c e s s f u l  

c o n c l u s i o n  ( e . g .  t h e  award  o f  s u b s t a n t i a l  d a m a g e s ) .  I n d e e d ,  t h i s  

c o n s i d e r a t i o n  may h a v e  b e e n  b e h i n d  t h e  r e l u c t a n c e  o f  t h e  N e w  

B r u n s w i c k  g o v e r n m e n t  t o ,  u n t i l  q u i t e  r e c e n t l y ,  d o  more t h a n  

' l o o s e n '  t h e  L i e u t e n a n t  G o v e r n o r ' s  W a r r a n t  p e r m i t t i n g  B o n n a r ' s  

t r a n s f e r  t o  a  s t a n d a r d  p s y c h i a t r i c  i n s t i t u t i o n .  

A g a i n s t  t h i s  g e n e r a l  b a c k g r o u n d  o f  a c t i v i t y  i n  t h e  a r e a  o f  

m e n t a l  h e a l t h  l a w ,  s i g n i f i c a n t  d e v e l o p m e n t s  h a v e  t a k e n  and  a r e  



* 

t a k i n g  p l a c e  i n  r e l a t i o n  t o  t h e  p r o v i s i o n  o f  l e g a l  s e r v i c e s  f o r  

m e n t a l  h e a l t h  p a t i e n t s .  I n d e e d ,  I would argue-,  t h e r e  is  

c o n s i d e r a b l e  e v i d e n c e  t o  s u g g e s t  t h a t ,  i n  f u s i n g  t h e i r  m u t u a l  

i n t e r e s t s ,  t h o s e  working i n  t h e  a r e a  o f  m e n t a l  h e a l t h  and t h o s e  

work ing ,  i n ' p a r t i c u l a r ,  i n  t h e  a r e a  o f  l e g a l  a i d  d e l i v e r y  have  

produced  a  s i t u a t i o n  t h a t  c a n  b e  s e e n  t o r b e  a  major  i m p e t u s  i n  

t h e  c o n t i n u e d  p u r s u i t  of  p a t i e n t s '  r i g h t s  and o t h e r  l e g a l  n e e d s ;  

p a r t k c u l a r l y ,  a s  I w i l l  p o i n t  o u t  i n  t h e  n e x t  b C h a p t e r ,  i n  

Componwealth j u r i s d i c - t i o n s .  

--7 



1: A l t h o u g h  t h e r e  is some e v i d e n c e  to  s u g g e s t  t h a t  c o n c e r n  was 

w i d e s p r e a d  ( see  n o t e  2 b e l o w ) ,  t h e  m a j o r  a c t i v i t y  o c c u r r e d  i n  

t h e  U n i t e d  S t a t e s .  On t h e  o n e  h a n d ,  i t  i s  a r g u e d  t h a t  

p r e - e x i s t i n g  s t r u c t u r e s  ( n o t a b l y  l e g a l  t r a d i t i o n s  and  

m e c h a n i s m s )  p e r m i t t e d  t h i s  p r o c e s s  t o  o c c u r  more r a p i d l y  i n  t h e  

U n i t e d  S t a t e s .  On t h e  o t h e r  h a n d ,  i t  is p o s s i b l e  to  a r g u e ,  t h a t  

t h e  c o n d i t i o n s  p r e v a i l i n g  i n  i n s t i t u t i o n s  i n  t h a t  c o u n t r y  

2 g e n e r a t e d  a  g r e a t e r ,  p e r h a p s  ore  u r g e n t ,  n e e d  t h a n  i n  o t h e r  

l o c a t i o n s .  S e e ,  f o r  e x a m p l e ,  R i v e r a , l 9 7 6 ;  U n i t e d  S t a t e s  S e n a t e  

S u b - c o m m i t t e e  o n  t h e  C o n s t i t u t i o n , l 9 7 7 .  The a c t u a l  r e a s o n  i s  

u n c l e a r .  
'c. 

2: R e f e r e n c e  to  t h e  i s s u e  o f  t h e  d e p r i v a t i o n  o f  l i b e r t y  is 

c o n t i n u a l l y  made i n  t h e  w r i t i n g s  o f  t h o s e  i n v o l v e d  i n  t h e  a r e a  

o f  m e n t a l  h e a l t h  l a w .  
\ 

3 :  F o r  a  c r i t i q u e  o f  t h e  c r i t i c s ,  see M a r t i n d a l e  & - M a r t i n d a l e , l 9 7 3 .  



5: S e e ,  i n  p a r t i c u l a r ,  t h e  o f t - q u o t e d  and  c r i t i c i s e d  a r t i c l e  by 

R o s e n h a n ( l 9 7 3 )  i n  w h i c h  h e  c o n c l u d e s  " t h e  n o r m a l  a r e  n o t  

d e t e c t a b l y  s a n e .  " 

5:  R a c e ,  c l a s s  a n d  s e x  d i s c r i m i n a t i o n  have .  b e e n  d o c u m e n t e d .  S e e ,  

A n a n d ( 1 9 7 9 ) ,  f o r  a  c o n c i s e  summary. 

6 :  I n c l u d i n g  t h e  v e x e d  i s s u e  o f  how to  d e t e r m i n e  d a n g e r o u s n e s s .  7 
S e e ,  i n  g e n e r a l ,  W e i s s t u b , l 9 8 0 .  

7:  I n  Law, L i b e r t y  -- a n d  a n d  P s y c h i a t r y  ( 1 9 6 5 ) ,  Thomas S z a s z  
. . 

w r o t e ,  

". . . p e r h a p s  t h e  most e f f e c t i v e  method f o r  s e c u r i n g  t h e  
m e n t a l  ' p a t i e n t ' s  l i b e r t y  - n o t  t o  become m e n t a l l y  w e l l ,  
b u t ,  i f  n e ~ d  b e ,  t o  r e m a i n  a s  h e  is  and  y e t  e n j o y  t h e  
r i g h t s  o f  a n  A m e r i c a n  - l i e s  i n  l e g a l  a c t i o n  a g a i n s t  h i s  
o p p r e s s o r s .  " ( p  2 5 3 )  

8 :  T h e r e  i s  no  d o c u m e n t a t i o n  o f  s u c h  a  g l o b a l  a s s e r t i o n  o r  

a m b i t i o n .  However i t  i s  a p p a r e n t  t h a t  t h e  e n s u i n g  l i t i g a t i o n  and 
d 

r e s p o n s e s  t h e r e t o ,  c o u p l e d  w i t h  c h a n g e s  i n ' t h e  t r e a t m e n t  o f  t h e  

m e n t a l l y  i l l ,  h a v e  r a i s e d  e f f e c t i v e  b a r r i e r s  to  s u c h  a  

d e v e l o p m e n t .  A t  a  t h e o r e t i c a l  l e v e l  P h i l l i p  R e i f f ,  whose  book 

The  Tr iumph  -- o f  t h e  T h e r a p e u t i c  (Harmondswor th :  P e n g u i n ,  1 9 6 6 )  , 

r a i s e d  t h e  s p e c t r e  o f  a  t h e r a p e u t i c  s t a t e  g r o w i n g  w i t h  t h e  

d e v e l o p m e n t  o f  ' p s y c h o l o g i c a l  M a n ' ,  h a s  r e c e n t l y  r e c o g n i s e d  t h e .  4% 



d e c l i n e  o f  t h e  t r e n d  a  d  is p r e p a r i n g  a  new t e x t  ' T h e  R e t u r n  o f  

t h e  P a t e r n a l i s t i c '  i n  whl i h  t h e  c h a n g e  i s  d o c u m e n t e d  ( p e r s o n a l  

c o n v e r s a t i o n  a t  La T r o b e  U n i v e r s i t  - , M e l b o u r n e ,  A u s t r a l i a ;  

' ~ u ~ u s t ,  1 9 8 0 ) .  A t  a p r a c t i c a l  l e v e l ,  t h e  number 'of ' l a n d m a r k '  

c a s e s  i n  m e n t a l  h e a l t h  l a w  h a s  d w i n d l e d  ( s u g g e s t i n g  t h e  a b s e n c e  

o f  s u i t a b l e  i s s u e s  demanding  r e f o r m ) ,  t h e  c o n c e p t  o f  l a w  r e f o r m  

i n  m e n t a l  h e a l t h  a r e a s  h a s  s p r e a d  to  a  number o f  c o u n & e s  ( e . g .  

Canada.  a n d  A u s t r a l i a ) ,  a n d  t h e  v a r i o u s  b o d i e s  r e p r e s e n t i n g  

c 
w m e n t a l  h e a l t h  p r o f e s s i o n a l s  h a v e  a c c e p t e d  g r e a t e r  c o n t r o l s  on 

.a_- 

* 

a n d  i n c r e a s e d  a c c o u n t a b i l i t y  i n  r e l a t i o n  t o ,  t h e i r  w o r k .  I n  a  

, r e c e n t  a r t i c l e  i n  H o s p i t a l  and  Community P s y c h i a t r y ( t h e  - - 

m o u t h p i e c e  o f  t h e  A m e r i c a n  P s y c h i a t r i c  A s s o c i a t i o n )  , P a r d e s  & 

P i n c u s  ( 1 9 8 0 )  d e s c r i b e  t h e  1 9 7 0 s  a s  a  d e c a d e  o f  r e f i n e m e n t  i n  
2. -- 

m e n t a l  h e a l t h  t r e a t m e n t ,  p o i n t i n g  to  f i v e  m a j o r  d e v e l o p m e n t s  

r e s p o n s i b l e  f o r  t h e  s i g n i f i c a n t  c h a n g e s  t h a t  h a v e  o c c u r r e d .  The 

p u r s u i t  o f  c i v i l  r i g h t s  c o n c e r n s  a n d  t h e  g r o w t h  o f  c o n s u m e r i s m  

a r e  s e e n  i s  h a v i n g  i n f l u e n c e d  t h e  q u a l i t y  and l o c a t i o n  o f  m e n t a l  

h e q l t h  c a r e .  I n  a d d i t i o n ,  m e n t a l  h e a l t h  i s s u e s  ( i n c l u d i n g  t h o s e  

i n v o l v i n g  t h e  c r i m i n a l  l a w )  h a v e  b e e n  s u b j e c t e d  to  s c r u t i n y  and 

c r i t i c i s m  by a c a d e m i c s  J see ,  e . g .  W e i s s t u b , l 9 8 0 )  a n d  g o v e r n m e n t  

e n q u i r i e s  ( E n g l a n d  and  W a l e s  R o y a l  Commiss ion o n  t h e  M e n t a l  

H e a l t h  A c t , 1 9 5 9 ;  The N e w  S o u t h  W a l e s  Government  E n q u i r y  i n t o  t h e  

M e n t a l  H e a l t h  A c t , 1 9 5 8  (The E d w a r d s  C o m m i t t e e ) ;  P r e s i d e n t ' s  

Committee on  M e n t a l  R e t a r d a t i o n ;  The Law Reform Commiss ion  o f  

C a n a d a )  . f t is a r g u e d  t h a t  t h e s e  d e v e l o p m e n t s  i n d i c a t e  t h a t  



l e g a l  i n t e r v e n t i o n  h a s  had  a  marked i m p a c t  o n  t h e  g r o w t h  o f  t h e  

' t h e r a p e u t i c  s t a t e ' .  A s  a  c o n s e q u e n c e  t h e y  p e r h a p s  now 

i n v a l i d a t e  t h e  t h e o r e t i c a l  p r e m i s e ,  p a r t i c u l a r l y  p o p u l a r  i n  t h e  

1 9 6 0 s ,  t h a t  t h e  m e d i c a l  (o r  t h e r a p e u t i c )  mode l  f o r  e x p l a i n i n g  

s o c i a l  c o n t r o l  p r o c e s s e s  is t h e  most e f f e c t i v e .  

9 :  A s e e m i n g l y  c o n t r a d i c t o r y  i s s u e ,  v i s - a - v i s  t h e  r i g h t  t o  h a v e  

t r e a t m e n t ,  u n l e s s  it. i s  p e r c e i v e d  i n  l i g h t  o f  t h e  ' g e n e r a l '  a n d  
a 

t h e  ' s p e c i f i c ' .  A ' r i g h t  to t r e a t m e n t '  h a s  come to  b e  a s s o c i a t e d  

w i t h  e s t a b l i s h i n g  p r o p e r  f a c i l i t i e s  i n  i n s t i t u t i o n s  a n d  a v o i d i n g  

t h e  p r o c e s s  o f  ' w a r e h o u s i n g ' ;  t h a t  i s ,  c r e a t i n g  w i d e s p r e a d  

r e f o r m  i n  m e n t a l  h e a l t h  s y s t e m s  t h a t  a f f e c t  - a l l  p a t i e n t s  ( m o s t  

c a s e s  h a v e ,  i n  f a c t ,  b e e n  c l a s s  a c t i o n s ) .  A ' r i g h t  t o  r e f u s e  

t r e a t m e n t '  is  a s s o c i a t e d  w i t h  t h e  n e e d s  o f  i n d i v i d u a l  p a t i e n t s  

o r  w i t h  a t t a c k s  o n  t r e a t m e n t  m o d a l i t i e s  a f f e c t i n g  a  c l a s s  o f  

p a t i e n t s  and  t h a t  a r e  c o n s i d e r e d  o f  q  v a l u e  o r  h a v e  

u n a c c e p t a b l e  c o n s e q u e n c e s  ( e .  g .  p s y c h o - s u r g e r y )  . 

. 1 0 :  W h i l s t  t h e  p r e c e d e n t s  a n d  s p e c i f i c  r u l i n g s  w e r e ,  o b v i o u s l y ,  

o n l y  m a r g i n a l l y  t e n a b l e  beyond t h e i r  j u r i s d i c t i o n s  ( g i v e n  t h e  

,) 
d o c t r i n e  o f  s t a r e  d e c i s i s )  t h e  c o n c e p t s  g e n e r a t e d  by s u c h  c a s e s  ~x------ h 

h a v e  b e e n  a c c e p t e d  6 a r e  u s e d  i n t e r n a t i o n a l l y .  S e e ,  f o r  '.. 
e x a m p l e ,  t h e  p r o c e e d i n g s  o f  t h e  O n t a r i o  S t a n d i n g  S o c i a l  

Deve lopment  C o m m i t t e e ( l 9 7 8 )  f o r m e d  t o  c o n s i d e r  amendments  t o  t h e  

p r o v i n c i a l  M e n t a l  H e a l t h  Act; a n d  t h e  p r o c e e d i n g s  o -4 the  qdwards 



- 
Commit tee  o f  E n q u i r y  ( 1 9 7 5 )  i n t o  t h e  N e w  S o u t h  W a l e s  M e n t a l  

H e a l t h  - A c t ) .  

11: 749 F.Supp 1078  (E.D. Wisc 1 9 7 2 )  ( s u b s e q u e n t  h i s t o r y  
>,  

o m i t t e d ) .  

1 2 :  T h i s  may b e  p a r t l y  d i s p u t e d  i n  t h a t  t w o  e a r l i e r  c a s e s ,  

W i l l i a m s  - v  O v e r h o l s e r  10'4 US App DC 1 8 :  259 F2d 1 7 5  ( 1 9 5 8 )  and  
- ' 

Lynch 1 O v e r h o l s e r  369 U S  705 ( 1 9 6 2 )  a p p e a r  t o  d e a l  w i t h  t h e  2 
i s s u e  a n d  e s t a b l i s h  c e r t a i n  p r o c e d u r a l  r i g h t s .  S e e  Roth  ( 1 9 8 0 )  

f o r  a n  e x c e l l e n t  summary o f  Lynch - v  O v e r h o l s e r .  

1 3 :  1 2 5  US App DC 336 F2d 4 5 1  ( 1 9 6 6 )  

1 4 :  T h e r e  i s  some d i s p u t e  o v e r  ' t h e  p r i m a c y  o f  Rouse - v  Cameron a s  

i t  a p p e a r s  t h a t  a  much e a r l i e r  case, Miller v O v e r h o l s e r  206 F2d 
T- 

415 (DC C i r  1 9 5 3 ) ,  may h a v e  e s t a b l i s h e d  t h e  r i g h t  to  t r e a t m e n t .  

I n  b r i e f ,  t h e  judgement  i n  t h e  l a t t e r  c a s e  s u g g e s t e d  t h a t  i f  a 
C 

' p e r s o n  was  p l a c e d  i n  a n  i n s t i t u t i o n  t h e n  h e  o r  s h e  s h o u l d  

r e c e i v e  t h e r a p y ,  i f  t h a t  i s  t h e  r a t i o n a l e  f o r  commitment .  

S i m i l a r l y ,  i n  R a g s d a l e  + - v O v e r h o l s e r  2 8 1  F2d. 9 4 3  (DC C i r  1 9 6 0 ) ,  a  

c a s e  d e a l i n g  w i t h  a  p e r s o n  d e c l a r e d  to  be c r i m i n a l l y  i n s a n e ,  i t  

was  h e l d  t h a t  a  p e r s o n  c o m m i t t e d  to  a n  i n s t i t u t i o n  had  a  r i g h t  

t o  t r e a t m e n t .  I f  s u c h  t r e a t m e n t  was n o t  p r o v i d e d  t h e n  t h e  

h o s p - i t a l  was ,  i n  f a c t ,  a p r i s o n  ( see  B i r n b a u m ,  1 9 6 0 ) .  



1 5 :  325  F  S u p p  7 8 1  (MD A l a  1 9 7 1 ) ;  334 F S u p p  1 3 4 1  (MD A l a  1 9 7 1 ) ;  
21 

344 F S u p p  373 /387  (MD A l a  1 9 7 2 ) .  C o n t i n u i n g  a s  W y a t t  y 

A d e r h o l t ,  a n d  W y a t t  - v H a r d i n  ( s u b s e q u e n t  f u l l  h i s t o r y  o m i t t e d )  . 

1 6 :  S c h w a r t z ( l 9 7 4 )  a n d  R u b i n ( 1 9 7 8 ) ,  f o r  e x a m p l e ,  p o i n t  o u t  t h a t  . 

t h e  ' f i r s t '  W y a t t  - v  S t i c k n e y  c a s e  was b r o u g h t ,  n o t  o n  b e h a l f  o f  ' 

p a t i e n t s ,  b u t  o n  b e h a l f  o f  a g r o u p  o f  m e n t a l  h e a l t h  

p r o f e s s i o n a l s  who were d i s m i s s e d  f o l l o w i n g  a b u d g e t  c u t .  T h e  . 

i s s u e  o f  t h e  r i g h ' t  t r e a t m e n t  was r a i s e d  i n  s u p p o r t  o f  t h e i r  

p o s i t i o n  b u t  t h e  t h e  f o c u s  o f  t h e  case as  a p a t i e n t s '  

i s s u e .  

'I 

17  : 3 9 3  F  S u p p  7 1 5  (EDNY 1 9 7 5 )  . T h i s  c a s e  a l s o  e s t a b l i s h e d  a 

r i g h t  t o  p r o t e c t i o n  f r o m  ha rm.  

, 

1 8 :  4 9 3  F2d  507 ( 1 9 7 4 ) .  A l s o  O 'Connor  - v  D o n a l d s o n  4 2 2  'US 5 6 3  ' ' 

( 1 9 7 5 )  i n  w h i c h  d a m a g e s  w e r e  a w a r d e d  f o r  t h e  c o n t i n u e d  - 
d e n t  ion- .  

1 9 :  I t  i s  a p p a r e n t  t h a t  j u d g e m e n t s  i n  b o t h  t h e  Dona1dso.n a n d  

W y a t t  cases h a v e  b e e n  c l o s e l y  i n t e r - r e l a t e d .  I n  W y a t t  - v A l d e r h o t  

4 3  USLW 2~208 ( 5 t h  C i r  1 9 7 4 )  f o r  e x a m p l a ,  t h e  c o u r t  r u l e d ,  

a f f i r m i n g  t h e  D o n a l d s o n  d e c i s i o n ,  t h a t  t h e  r i g h t  t o  t r e a t m e n t  

c o u l d  b e  i m p l e m e n t e d  t h r o u g h - ' ; u d i c i a l l y  m a n a g e a b l e  s t a n d a r d s  a n d  
-7  

t h a t  t h e  D i s t r i c t  C o u r t  h a d  n o t  i n v a d e d  t h e  p r o v i n c e  o f  t h e  



l e g i s l a t u r e  i n  r e q u i r i n g a t h e  p r e p a r a t i o n  o f  a  p l a n  f o r  t r e a t m e n t  
C 

o f ' c i v i l l y  commit tgd  m e n t a l  p a t i e n t s  (see Wald & F r i e d m a n , l 9 7 8 ,  
9 

f o r  t h e  c o n t i n u i n g  d e b a t e  i n  r e l a t i o n  t o  t h i s  i s s u e  o f  

C e n c r o a c h m e n t )  . 
4? \ 

20: 405 F Supp 974 (DDC 1 9 7 5 )  

- 

23: 367 F Supp 808  (DDC 1 9 7 3 )  

I 

24: 17 N Y  2d 256; 217 NE 2d 636;  270 NYS 2d 573 ( 1 9 6 6 ) .  

\ 

25: 396 F2d 393  ( 1 0 t h  C i r  1968 )  
? 

26: 33 Ohio  App 2d 22;  292 NE 2d 330 (1972 )  

27: A s  i n  n o t e s  11 and  1 3  s u p r a ,  t h i s  may b e  d i s p u t e d .  An 

e a r l i e r  c a s e  Doo l inq  1 O v e r h o l s e r  100 US App DC 247; 243 F2d 825  

( 1 9 5 7 )  a p p e a r s  to  e s t w i s h  a r i g h t  t o  c o u n s e l  i n  c i v i l  
L/ 

commitment p r o c e s s e s  a l t h o u g h  it  a l s o  s t r f G s e s  t h a t  s u c h  a  

commitment 'and t h e  u s e  o f  a  l awye r  s h o u l d  n o t  o c c u r  i n  an 

' a d v e r s a r y '  ' s e t t i n g .  Thus ,  a l t h o u g h  t h e  r i g h t  may h a v e  been  



t h e  r i g h t  e n s h r i n e d  thro 'ugh t h e  more r e c e n t  c a s e s  c i t e d .  

28: An e n q u i r y  t o  c o n s i d e r  a B i l l  a u t h o r i s i n g  t h e  F e d e r a l  

A t t o r n e y - ~ e n e r a l  to  t a k e  a c t i o n  i n  r e l a t i o n  t o  t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  i n s t i t u t i o n a l i s e d  p e o p l e .  

9 

29:. I n  t h i s  r e s p e c t  t h e  l a t e s t  d e v e l o p m e n t s  r e l a t e  t o  t h e  ~ e n t a l  P 

H e a l t h  systems' - A c t  T i t l e  3 ,  which ,  a c c o r d i n g  to  S c a l l e t t  ( 1980 )  , 

w i l l  p r o v i d e  t h e  a m o c a c y  p r o v i s i o n s  recommended by t h e  

P r e s i d e n t ' s  Commit tee  ( 1 9 7 6 ) ,  b u t  e x c l u d e d  f rom t h e  o r i g i n a l  

A c t .  The p r o v i s i o n s  were  i n c l u d e d  i n  t h e  S e n a t e  i n  t h e  J a v i t s  

amendment ( S e n a t o r . J a v i t s ,  R e p u b l i c a n ,  New Y o r k ) ,  s u b j e c t  t o  ' 

some r e d r a f t i n g  and now a w a i t s  f i n a l  p a s s a g e  ( n o t  y e t  law a t  
b 

A p r i l  1 9 8 1 ) .  I t  i s  i n t e r e s t i n g  t o  n o t e  t w o  d e v e l o p m e n t s  t h a t  may 

a d v e r s e l y  a f f e c t  t h e  p r o g r e s s  o f  t h e  l e g i s l a t i o n :  i )  S e n a t o r  

J a v i t s  was d e f e a t e d  i n  t h e  November 1 9 8 0 ,  - U n i t e d  S t a t e s  

p r o p o s e d  c u t t i n g  t h e  m e n t a l  h e a l t h  s e r v i c e s  b u d g e t  by 2 5 %  (L i f e ) ,  

30:  Due; i n  p a r t ,  t o  t h e  f r e q u e n t  p r e s e n t a t i o n  o f  amicus  c u r i a e  

b r i e f s  by t h e  p s y c h i a t r i c  p r o f e s s i o n ,  t h r o u g h  i t s  v a r i o u s  

o r g a n i s a t i o n s ,  and g o v e r n i n g  b o d i e s ,  b e f o r e  c o u r t s  h a n d l i n g  

m e n t a l .  h e a l t h  l aw m a t t e r s .  



31: 99 S C t  1804  (E97.9):  r e d u c e s  t h e  s t a n d a r d  o f  p r o o f  f rom 

' beyond  r e a s o n a b l e  d o u b t '  t o  ' a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e . '  

32: 99 S C t  2493 ( 1 9 7 9 ) .  The  r a t i o  is. summarised a s  f o l l o w s :  

"Absen t  e v i d e n c e  o f  c l e a r - c u t  a b u s e  and  n e g l e c t  by 
p a r e n t s ,  or e v i d e n c e  * t h a t  t h e  p s y c h i a t r i s t s  who h a d  
a d m i t t e d  t h e  c h i l d r e n  had  a c t e d  i n  bad f a i t h ,  a  m a j o r i t y  

1 

o f  t h e  c o u r t  s a w  no c o n s t i t u t i o n a l  n e c e s s i t y  for  
r e q u i r  i n g  complex  p r o c e d d r e s  to  r e v i e w  t h e  a d m i s s i o n  o f  
t h e . c h i l d r e n .  Review o f  t h e  p a r e n t s '  r e q u e s t  by a  
n e u t r a l  and i n d e p e n d e n t  p h y s i c i a n  is ,  however ,  
c o n s t i t u t i o n a l l y  required."(kot~,l980:393) 

I n  t h i s  c a s e  t h e  U.S. Supreme C o u r t  were  r e f e r r i n g  to  
? 

e s t a b l i s h e d  d u e  process p r o c e e d i n g s  and c l e a r l y  h a v e  r e v e r s e d  

t h e  s i t u a t i o n  e s t a b l i s h e d  by ,  f o r  example ,  H e r y f o r d  - v  P a r k e r .  
4. 

33  ' : 462 F Supp 1 1 3 1  ( N J  DC 1 9 7 9 )  : h e l d  t h a t  i n v o l u n t a r y  

p a t i e n t s  have  a  r i g h t  t o  r e f u s e  chemothe rapy  and  g e n e r a l l y  

impos ing  s t r i n g e n t  c o n t r o l s  on when p e r s o n s  c a n  be  g i v e n  d r u g s  

a g a i n s t  t h e i r  w i l l .  The c o u r t  e x p r e s s e d  i ts,  c o n c e r n  i n  r e l a t i o n  ,, 

i 

t o  o v e r m e d i c a t i o n  o f  pati$s and t h e  c o n s e q u e n t  s i d e - e f  fec ts 
9 

( n o t a b l y  t a r d i v e  d y s k i n e s i a )  . 

34: CA N o  75-1610-T (Mass DC 1979 )  : a s  i n  Renn ie  v K l e i n  ( s u p r a )  , 
7 

a c a s e  i n v o l v i n g  o v e r p r e d i c a t i o n .  The c o u r t  a l s o  imposed c o n t r o l s  

on t h e  u s e  o f  d r u g s  b u t ,  i n  a d d i t i o n ,  t h e  c o u r t  e x p r e s s e d  i t?  
'. 

c o n c e r n  t h a t  s u c h  c o n t r o l s  s h o y l d  n o t  d i s r u p t  e f f e c t i v e  t h e r a p y .  



35: 428 F Supp 1 3 5 1  (1977 )  : 99 S  C t  3091  ( 1 9 7 9 ) :  a  c a s e  

c o n c e r n e d  w i t h  t h e  i s s u e  o f  when o -pre-commitment h e a r i n g  s h o u l d  

b e  h e l d  i n  t h e  c a s e  o f  i n v o l u n t a r y  p a t i e n t s  (see a l so ,  L e s s a r d  

S c h m i d t  ( s u p r a ) ;  - -  C o l l  v  Hyland 4 1 1  F  Supp 9 0 5 ( 1 9 7 6 )  ; Lynch - v 

B a x l e y  386 F  Supp 378 (1974) ; B q i g q s  - v  A r a f e h  4 1 1  US 9 1 1 ( 1 9 7 3 )  ; 

Logan - v  A r a f e h  346 F  Supp 1265  ( 1 9 7 2 ) ) .  I n  F r e n c h ,  i t  was h e l d  
'\ 

t h a t  a  h e a r i n g  s h o u l d  o c c u r   within t e n  d a y s  o f  h o s p i t a l i s a t i o n ,  

?' a  judgement  t h a t  h a s  s h o r t e  e d  t h e  p e r m i t t e d  t i m e  p e r i o d  

( f o r m e r l y  t w e n t y  d a y s ) .  

36: 78C 1467 (ERN) U S  D i s t  C t ,  E a s t e r n  Div.  o f  N e w  York ( 1 9 7 9 ) :  

a  c a s e  c u r r e n t l y  b e i n g  l i t i g a t e d  i n  r e l a t i o n  t o  p r o t e c t i o n  

a g a i n s t  ' s e l f  i n c r i m i n a t i o n '  ; i. e. t h e  u s e  o f  p , s y c h i a t r  i c  

e v i d e n c e  i n  commitment h e a r i n g s  o b t a i n e d  f rom a  p a t i e n t  i n  t h e  

c o u r s e  o f  a  c a s e  i n t e r v i e w  by a p s y c h i a t r i s t  (see a l s o  Lynch - v  

B a x l e y  ( s u p r a ) ,  and  F r e n c h  - v  B l a c k b u r n  ( s u p r a ) ) .  S p e c i f i c a l l y  i n  

q u e s t i o n  i s  t h e  i s s u e  o f  whe the r  o r  n o t  a  p a t i e n t  s h o u l d  be  , 

g i v e n  a ' M i r a n d a '  s t y l e  wa rn ing  b e f o r e  a  case i n t e r v i e w .  

37: T h i s  i s s u e  w i l l  b e  d i s c u s s e d  more f u l l y  l a t e r  i n  t h i s  

t h e s i s .  

38: D a v i s  l i s t s  t h e  r i g h t s  as f o l l o w s :  
C 

1. The r i g h t  t o  a l t e r n a t i v e s  t o  h o s p i t a l i s a t i o n .  

2 .  The r i g h t  tio r e c e i v e  t r e a t m e n t  f r o m , a n  a r r a y  o f  s t a f f .  



3. The r i g h t  to  d i v e r s i t y .  o f  t r e a t m e n t  m o d a l i t i e s .  

4 .  The r i g h t  to  p h y s i c a l  a s  w e l l  a s  p s y c h o l o g i c a l  e x a m i n a t i o n .  

5 .  The r i g h t  t o  a c l e a n ,  a t t r a c t i v e  and p l e a s a n t  e n v i r o n m e n t .  

6 .  The r i g h t  to  one  s t a f f  member a s  an  a d v o c a t e .  

7 .  The r i g h t  t o  a p p r o p r i a t e  p s y c h o t r o p i c  m e d i c i n e .  

8.  The r i g h t  to  f o l l o w  up a f t e r  h o s p i t a l i s a t i o n .  

39: The 2 7 t h  I n s t i t u t e  on H o s p i t a l  and Community P s y c h i a t r y .  

40: Dr. Dean C o l l i n s ,  on beh s s o c i a t i o n ,  l i s t e d  t h e  

f o l l o w i n g  r i g h t s :  

1. The r i g h t  to  form an i n d e p e n d e n t  p r o f e s s i o n a l  o p i n i o n .  

2 .  The r i g h t  t o  d e f i n e  o n e ' s  own p e r s o n a l  and p r o f e s s i o n a l  

l i m i t a t i o n s .  

3 .  The r i g h t  to  d e t a i l  a  t r e a t m e n t  p l a n  e f f e c t i v e  % i n  a c h i e v i n g  

g o a l s .  

4 .  The r i g h t  to  d e f i n e  t h e  b e s t  c l i n i c a l  s e t t i n g  to  a c h i e v e  

s u c h  g o a l s .  

5 .  The r i g h t  to  c o n s u l t  w i t h  c o l l e a g u e s  o f  o n e ' s  own c h o i c e .  

6 .  The r i g h t  to  p r i v a c y  i n  r e l a t i o n  t o  t h e  p a t i e n t  and h i s  o r  . 
h e r  c o n d i t i o n .  

4- 

7 .  The r i g h t  to  t e r m i n a t e  r e s p o n s i b i l i t y  f o r  a  p a t i e n t  w i t h  

r e a s o n a b l e  n o t i c e .  



41: G i b s o n  a r g u e s  f o r  t h e  f o l l o w i n g  r i g h t s :  

1. The  r i g h t  to  h a v e  s u f f i c i e n t  r e s o u r c e s  f o r  h e a l t h  c a r e .  

2. The  r i g h t  t o  p a r t i c i p a t e  i n  t h e  a l l o c a t i o n  o f  r e s o u r c e s  and  

i n  s e t t i n g  p r i o r i t i e s .  

3 .  The  r i g h t  to  be a c c o u n t a b l e  f o r  c l i n i c a l  m a t t e r s ,  t o  t h e  --, 

h i g h e s t  g o v e r n m e n t  a u t h o r i t y .  

4.  T h e  r i g h t  t o  f r e e  a n d  c o m p l e t e  e x e r c i s e  o f  c l i n i c a l  .. . 

j u d g e m e n t  a n d  s k i l l .  

5 .  The  r i g h t  t o  r e v i e w  by p e e r s .  

6 .  The  r j g h t  t o  p r a c t i c e  w i t h o u t  e x c e s s i v e  and  u n n e c e s s a r y  

r e g u l a t i o n .  

42:  D e f i n e d  by W o l f e n s b e r g e r  ( 1 9 7 7 )  a s  f o l l o w s :  

"An u n p a i d ,  c o m p e t e n t ,  c i t i z e n  v o l u n t e e r ,  w i t h  t h e  
s u p p o r t  o f  a n  i n d e p e n d e n t  c i t i z e n  a d v o c a c y  a g e n c y ,  
r e p r e s e n t s  - a s  i f  t h e y  were h i s / h e r  owa, - t h e  i n t e r e s t s  
o f  o n e  or t w o  i m p a i r e d  p e r s o n s  by mea s f  o n e  or 
s e v e r a l  o f  many a d v o c a c y  ro les ,  some S6Qwwhich may l a s t  
f o r  l i f e . "  

The a d v o c a c y  r o l e s  a r e  surnmar ised  a s  f o l l o w s :  

1. A o n e - t o - o n e  r e l a t i o n s h i p  by w h i c h  t h e  v o l u n t e e r  " a d v a n c e s  

t h e  w e l f a r e  and  i n t e r e s t s  o f  a n  i m p a i r e d  or l i m i t e d  p e r s o n  

a s  i f  t h a t  p e r s o n s '  i n t e r e s t s  were t h e  a d v o c a t e ' s  own." 

2 .  U n d e r t a k i n g  i n s t r u m e n t a l  ( p r o b l e m  s o l v i n g )  and  e x p r e s s i v e  

( e m o t i o n a l - a f  f  ec t i v e )  t a s k s  c o n s i s t e n t  w i t h  t h e  t h e o r y  o f  

n o r m a l i s a t i o n .  



( 3. C a r r y i n g  o u t  a  wide va  i e t y  o f  advocacy  r o l e s  b o t h  i n f o r m a l  
- 

and r e q u i r i n g  f o r m a l  r e c o g n i t i o n  ( e . g .  b e i n g  a ~ p o i n t e d  

g u a r d i a n ) .  . 

4 .  R e c e i v i n g  l e g a l  r e c o g n i t  i o n  and s u p p o r t .  
A 

5 .  The p r o v i s i o n  o f  an a d m i n i s t r a t i v e  m e c h a n i y  to  a c t i v a t e  t h e  

scheme ( e .g .  l o c a l  o r  r e g i o n a l  advocacy  o f f  ices)  . 

43: The t h e o r y  o f  n o r m a l i s a t i o n  i n v o l v e s  t h e  p r i n c i p l e  o f  

min imal  p r o t e c t i o n  ( j u s t  a s  much h e l p  a s  is needed b u t  no more) 

a s  oppo'sed to  f u l l  and f o r m a l i s e d  p a t e r n a l i s m  ( a s  r e s p l e n d e n t  i n  

t h e  o l d  p a r e n s  p a t r i a e  p o w e r ) .  A s  a  c o r o l l a r y ,  i t  demands t h e  
* - - _ 

encouragement  of maximum independence  on t h e  p a r t  o f  @?';aired 
- -7 

p e r  s o n s .  i 2 
3 +. 

4 4 :  A f u l l  d i s c u s s i o n  o f  Canad ian  deve lopmen t s  up t o  1973  is  
i 

p r o v i d e d  by Zauha & Kofn ( 1 9 7 3 ) .  With t h e  e x c e p t i o n  o f  

Newfoundland,  advocacy  schemes e x i s t  i n  a l l  p r o v i n c e s  a l t h o u g h  

t h e i r  s* and c o v e r a g e  v a r i e s  c o n s i d e r a b l y .  I n  a d d i t i o n ,  

advocacy  f o r  t h e  m e n t a l l y  ill r a t h e r  t h a n  t h e  m e n t a l l y  r e t a r d e d  

( and  o t h e r  g r o u p s ,  e . g . ,  t h e  'aged and c h i l d r e n ) ,  a p p e a r s  t o  be  

min imal .  

4 5 :  T h i s  is n o t  to  s u g g e s t  t h a t  c i t i z e n  advocacy  c a n  o p e r a t e  

w i t h o u t  r e c o u r s e  to  law. Accoun t s  o f  o p e r a t i o n a l i s e d  advocacy  



s e r v i c e s  ( e . g .  W o l f e n s b e r g e r  & Z a u h a , 1 9 7 3 )  i n d i c a t e  t h a t  a c c e s s  

t o  a  l e g a l  r e s o u r c e  a n d  u n d e r t a k i n g  l e g a l  a c t i o n s  a r e  o f t e n  

n e c e s s a r y ,  b e i n g  t h e  o n l y  way t o  5 f f e c t i v e l y  p u r s u e  t h e  

i n t e r e s t s  o f  ' p r o t e g e s ' .  W o l f e n s b e r g e r  seems t o  r e a d i l y  

r e c o g n i s e  t h i s  f a c t  by  a c k n o w l e d g i n g  t h a t  c i t i z e n  a d v o c a  

grown f r o m  b u t  n e v e r  o u t g r o w n ,  t h e  c o n c e p t  o f  ' p r o t e c t i v  

s e r v i c e s '  (e.9. c o n s e r v a t o r s h i p ,  a d o p t i v e  p a r e n t h o o d ,  
L 

amd t r u s t e e s h i p )  w h i c h  i n c o r p o r a t e s  a$€ing a s  t h e  
e kzl 

a g e n t  f o r  a ' p r o t e c t e d  p e r s o n '  i n  r e l a t i o n  t o  p u r s u i n g  t h e  

i n t e r e s t s  o f  a  ' p r o t e g e '  t h r o u g h  t h e  c o u r t s .  S i m i l a r l y  he  h a s  

p o i n t e d  o u t  t h a t  u n d e r t a k i n g  ' i n s t r u m e n t a l '  t a s k s  o n  b e h a l f  o f  a  4c9 

* 
p e r s o n  w i l l  o f t e n  i n v o l v e  l e g a l  a c t i o n  (see W o l f e n s b e r g e r  & 

Z a u h a , 1 9 7 5 ;  W o l f e n s b e r g e r , l 9 7 7 ) .  G i v e n  t h e  a c k n o w l e d g e d  

i m p o r t a n c e  o f  a  l e g a l  c o m p o n e n t  i n  c i t i z e n  a d v o c a c y  it is  

d i f f i c u l t  t o  see how t h e  c o n c e p t  w i l l  r e s o l v e  c o n f l i c t s  b e t w e e n  

p r o t e g e s  ( a n d  l a w y e r s  a c t i n g  o n  t h e i r  b e h a l f )  a n d  m e n t a l  h e a l t h  

p r o f e s s i o n a l s  o t h e r  t h a n ,  p e r h a p s ,  i n t r o d u c i n g ,  i )  ' a  g r e a t e r  

p r o v i s i o n  f o r  r e s o l u t i o n  w i t h o u t  r e c o u r s e  t o  t h e  c o u r t s ,  a n d  i i )  

t h e  p o s s i b l e  p r e v e n t i o n  o f  c o n f l i c t s  b e f o r e  t h e y  a r i s e .  S u c h  a  

p r o c e s s ,  c l e a r l y ,  o p e r a t e s  b e s t  i n  t h e  p u r s u i t  o f  i n d i v i d u a l  

i n t e r e s t s  b u t  is  n o t  so e f f e c t i v e  i n  p u r s u i n g  t h e  n e e d s  o f  t h e  : 

g r o u p  ( t h a t  i s ,  f o r  e x a m p l e ,  a l l  m e n t a l  h e a l t h  p a t i e n t s  w i t h i n  

o n e  s t a t e  m e n t a l  h e a l t h  s y s t e m ) .  However,  i t  c o u l d  b e  a r g u e d  

t h a t  t h e  i n t r o d u c t i o n  o f  c i t i z e n  a d v o c a c y  is t i m e l y  i n  t h a t , .  

d f o l l o w i  t h e  i m p l e m e n t a t i o n  o f  t h e  r e f o r m s  g e n e r a t e d  by major 



c l a s s  a c t i o n s  i n  t h e  e a r l y / m i d  1 9 7 0 ~ ~  t h e  n e e d  f o r  f u r t h e r  l e g a l  

a d v o c a c y  i n  a n  a d v e r s a r i a l  s e t t i n g  i s  r e d u c e d  a n d  a  less 
B 

a g g r e s s i v e  o r  more c o - o p e r a t i v e  and  i n d i v i d u a l i s e d  a p p r o a c h  t o  

r e f o r m  is n e e d e d .  

46:  [ I 9 2 7 1  3  WWR 543 .  

47:  [ I 9 6 0 1  32 WWR 641 :  t h i s  c a s e  c o i n c i d e d  w i t h  t h e  B i r n b a u m  

a r t i c l e  ( 1 9 6 0 ) ( s e e  my comments  a t  t h e  b e g i n n i n g  o f  t h i s  C h a p t e r )  

a n d  s u g g e s t s  a  number o f  i n t r i g u i n g  i n t e r - c o n n e c t i o n s  w o r t h y  o f  
I 

e x p l o r a t i o n .  
r 

48:  [ 1 9 5 9 ]  Que QB 549 ( Q u e  CAl 

i' 

49: 8 a s e d  on  a  r e v i e w  o f  c a s e s  i n  t h e  A u s t r a l i a n  D i g e s t  ( 2 d )  and  
4 

p e r s o n a l  d i s c u s s i o n s  w i t h  M r . P e t e r  Cashman,  a  r e s e a r c h  o f f i c e r  

w i t h  t h e  N e w  S o u t h  W a l e s  L a w  F o u n d a t i o - n ,  who h a s  u n d e r t a k e n  a  

s t u d y  o f  m e n t a l  h e a l t h  l a w  c a s e s  ( u n p u b l i s h e d )  i n  A u s t r a l i a  and  

N e w  Z e a l a n d .  Some i n i t i a l  - l e g a l  r e s e a r c h  c o n d u c t e d  b y  t h i s  3 
w r b i t e r  i n  A u s t r a l i a  ( S e p t e m b e r  1 9 8 0 )  d e m ~ ~ s t r a t e s  t h a t  t h e  i s s u e  

2 -4 o f  ' d u e  p r o c e s s t  i n  r e s p e c t  o f  i n v o l u n t a r i l y  c o m m i t t e d  p a t i e n t s  
S' 

h a s  b e e n  o f  c o n c e r n  i n  t h e  p a s t .  I n  t h e  S t a t e  o f  V i c t o r i a ,  f o r  

e x a m p l e ,  S e c t i o n  7 3  o f  t h e  Lunacy  S t a t u t e ,  1867  p r o v i d e d  a  

f a c i l i t y  f o r  j u d i c i a l  i n v o l v e m e n t  i n  t h e  p r o c e s s  o f  commitment .  - 
b 

T h e  s e c t i o n  p r o v i d e d  f o r  a  p e r s o n  i n  c u s t o d y  a s  a  l u n a t i c  to  b e  



b r o u g h t  b e f o r e  a  j u d g e  who would e x a m i n e  t h e  p e r s o n  a n d  o r d e r .  ' , 

h i s  d i s c h a r g e  i f  t h e  j u d g e  was s a t i s f i e d  t h a t  h e  was n o t  i n s a n e .  

The o p e r a t i o n  o f  t h e  S t a t u t e  h a s  a l s o  r e c e i v e d  j u d i c i a l  

a t t e n t i o n .  I n  - R e  R o b e r t s  [ I 8 7 3 1  4 A J R  5 ,  f o r  e x a m p l e ,  i t  was  

h e l d  t h a t  t h e  p r o c e s s  o f  r e v i e w  a p p l i e s  o n l y  to  c a s e s  where  t h e  
A 

\ 

l u n a t i c  i s  c o n f i n e d  a t  t h e  i n s t a n c e  o f  p r i v a t e  p e r s o n s  a n d  n o t  

where  c o m m i t t e d  by j u s t i c e s  f o r  p u b l i c  5 a f e t y .  

50: Commenting i n  r e l a t i o n  t o  ~ d m J i s t r a t i v e  Law,. R e i d  h a s  t h i s  

t o  s a y :  

" . . . i t  is c l e a r  t h a t  a d m i n i s t r a t i v e  l a w  i n  Canada  t o d a y  
is i n  a  s o r r y  s t a t e .  N o  p r o o f  o f  t h i s n i s  n e e d e d  beyond 
t h e  j u d g e m e n t s  t h e m s e l v e s :  e v e r y  c h a p t e r 7  o f  
( ~ d m i n i s t r a t i v e  -- Law a n d  p r a c t i c e )  r e v e a l s  c o n t r a d i c t i o n s  . - 
o n  v i r t u a l l y  e v e r y  i s s u e  ..."( l 9 7 1 : 4 6 l )  

The s i t u a t i o n  is  no b e t t e r  i n 2 l a t i o n  t o  m e n t a l  h e a l t h  law.  

51: I n  t h e  C a n a d i a n  c o n t e x t  t h i s  h a s  b e e n  t e r m e d  the .  ' r i g h t  t o  

i n v i o l a b i l i t y ' .  A s  S o m e r v i l l e  n o t e s ,  i n  t h e  c a s e  o f  a n  

' i n c o m p e t e n t '  p e r s o n ;  

" ( t )  h e  m a j o r  p r o b l e m  a r i s e s  w i t h  r e g a r d  to  p r o c u r i n g '  
' i n f o r m e d '  c o n s e n t ,  ... c o n s e n t  w h i c h . . . t h e r e  i s  a  d u t y  t o  
o b t a i n  in-order t o  j u s t i f y  c o n t r a v e n i n g  t h e  r i g h t  to  
i n v i o l a b i l i t y  o f  t h e  p e r s o n .  The di lemma c a n  b e  s t a t e d  . 

i n t e r r o g a t i v e l y :  i n  w h a t  c i r c u m s t a n c e s  i s  a p p a r e n t  
c o n s e n t  n o t  c o n s e n t  b e c a u s e  o f  t h e  d i s a b i l i t y  o f  t h e  
p a t i e n t ,  .and when c a n  someone,  o t h e r  t h a n  t h e  p e r s o n  
h i m s e l f  v a l i d l y  a l l o w  a n o t h e r .  . . to  c o n t r a v e n e  a n  
i n c o m p e t e n t ' s  r i g h t  t i n v i o l a b i l i t y ?  The a n s w e r s  
w h e t h e r  i n  f a c t ,  i n  z w ,  or i n  e t h i c s  a r e  n o t  
c l e a r . .  ." (9 - c i t : 6 8 )  



* 52 :  F o r  e x a m p l e ,  i n  t h e  l e g a l  a i d  c o n t e x t , ,  see R v  Ewing a n d  - - 

K e a r n e y  [ I 9 7 4 1  5 WWR 232.  C o n t r o l s  o n  t r e a t m e n t  m o d a l i t i e s  h a v e  

a l s o * r e c e i v e d  a s i m i l a r  f a t e .  , I n  - R - v  H a t c h w e l l  [ 1 9 7 4 ]  1 WWR 307 
? 

(BCCA) a n d  - R - v  B u c k l e r  [ I 9 7 0 1  2  OR 614 (OPC) , , a t t e m p t s  t o  h a v e  
I 

c e r t a i n  t r e a t m e n t s  r u l e d  " c r u e l  and u n u s u a l " /  were u n s u c c e s s , f u l  
'i - 

..I 

d e s p i t e  t h e  f a c t  t h a t  a  U n i t e d  S t a t e s  c o u r t  had  <o r u l e d  o n  a n  

i d e n t i c a l  t r e a t m e n t  p r a c t i c e .  D r a p e r  and W i l l i a m s o n  ( 1 9 7 6 )  i n  a  

s t u d y  o f ,  -- i n t e r  a l i a ,  t h e  i m p a c t  o f  t h e  B i l l s  o f  R i g h t s  o n  

m e n t a l  h e a l t h  i s s u e s  i n d i c a t e  how 5 1  s e p a r a t e  i tems o f  f e d e r a l  

l e g i s l a t i o n  a n d  8 3  i tems o f  A l b e r t a  p r o v i n c i a l  l e g i s l a t i o n  

( r a n g i n g  f r o m  t h e  Human T i s s u e  --- G i f t  A c t  1 9 7 3  to  t h e  ~ i b r a r i e s  

A c t  -- 1 9 7 0 )  l i m i t  t h e  r i g h t s  o f ,  or make e x c e p t i o n s  i n  r e l a t i o n  
,r 

t o ,  m e n t a l l y  d i s o r d e r e d  p e r s b n s ,  v i s - a - v i s  B i l l s  o f  R i g h t s .  

D r a p e r  ( l 9 7 6 a )  h a s  e x t e n d e d  a n a l y s i s  a n d  c o n c l u d e s :  

" . . . t h e  c o u r t s  h a v e  tak/en a v e r y  c o n s e r v a t i v e  a p p r o a c h  
to  t h e  ~ a n a d i a > ~ i l l  o f i ~ i g h t s  and t h e  A l b e r t a  B i l l  o f  
R i g h t s  ... More e n e r g y  h a s  b e e n  d e v o t e d  t o  e x p l a i n i n g  why 
t h e  A c t s  d o  n o t  a p p l y  t h a n  t o  a p p l y i n g  them. However ,  
t h e  j u d i c i a l  d e c i s i o n s  h a v e  s t i l l  l e f t  c o n s i d e r a b l e  
s c o p e  f o r  u t i l i s a t i o n  o f  t h e  B i l l  o f  R i g h t s  to  a i d  t h e  
m e n t a l l y  a i s o r d e r e d  p e r s o n . . .  T h e  c o u r t s  may b a u l k  a t  
s u c h  t r a d i t i o n - s h a t t e r i n g  s t e p s  a s  d e c l a r i n g  t h e  - i n v o l u n t a r y  a d m i s s i o n  p r o c e s s  t o  m e n t a l  h o s p i t a l s  
i n o p e r a t i v e  . . . y  e t ,  l o g i c a l l y  ( t h e y )  a r e .  Nowhere e l s e  i n  
o u r  l a w  is  s u c h  a  c a s u a l  a t t i t u d e  a d o p t e d  r e g a r d i n g  a n  
i n d i v i d u a l ' s  l i b e r t y ,  w h e r e  t h e  same p e r s o n s  may b e  
" p r o s e c u t o r ,  j u d g e  a n d  j u r y "  a n d  t h e  i n d i v i d u a l  i s  g i v e n  
no  o p p o r t u n i t y  t o  s t a t e  h i s  c a s e  t o  a n  i m p a r t i a l  
t r i b u n a l  p r i o r  t o  i n c a r c e r a t i o n . .  . H o w  t h e  c o u r t s  w i l l  
employ  t h e  ( B i l l s  o f  R i g h t s )  i n  is  l a r g e l y  a  q u e s t i o n  
f o r  t h e  f u t u r e .  One c a n  m e r e l y  h o p e  t h a t  t h e y  w i l l  b e  
more i m a g i n a t i v e  t h e n  t h e y  h a v e  b e e n  t o  d a t e . "  (op 
c i t : 6 5 - 6 6 )  - 

Q u i t e  w h a t  t h e  e f f e e t  o f  c u r r e n t  c o n s t i t u t i o n a l  c h a n g e s  w i l l  b e ,  



e s p e c i a l l y  on t h o s e  p r o v i n c e s  t h a t  d o  n o t  h a v e  B i l l s  o f  R i g h t s ,  
- ", - - - - B 

is unknown. 

53:  I t  is  a r g u e d  t h a t  t h e  c l i m a t e  o f  o p i n i o n  was s e t  i n  Roe v  - -  

M i n i s t r y  - o f  H e a l t h  [ 1 9 5 4 ]  2  QB 6 6 ;  [ I9541  2  WLR 9 1 5  926 :  i n  .z* 

w h i c h  Lord  Denning s t a t e d :  .:\ 
" B u t  w e  s h o u l d  b e  d o i n g  a  d i s s e r v i c e  t o  t h e  communi ty  a t  
l a r g e  i f  w e  were t o  impose l i a b i l i t y  o n  h o s p i t a l s  and 
d o c t o r s  f o r  e v e r y t h i n g  t h a t  h a p p e n s  to  g o  wrong.  Doctors 
would b e  l e d  to  t h i n k  more o f  t h e i r  own s a f e t y  t h a n  o f  
t h e  good o f  t h e i r  p a t i e n t s .  I n i t i a t i v e  would  b e  s t i f l e d  
and  c o n f i d e n c e  s h a k e n . . . w e  m u s t  i n s i s t  o n  d u e  c a r e  f o r  
t h e  p a t i e n t  a t  e v e r y  p o i n t  b u t  w e  mus t  n o t  condemn a s  
n e g l i g e n c e  t h a t  which  is  o n l y  a m i s a d v e n t u r e . "  

P 
-3 T h i s  was f o l l o w e d ,  l'n C a n a d a ,  i n  H a l u s h k a  v  U n i v e r s i t y  o f  - - 

9% 

S a s k a t c h e w a n  H o s p i t a l  ( 1 9 6 5 )  52 WR 608 ( S a s k  C A ) .  S e e  a l s o  

O s t r o w s k i  --  v  L o t t o  ( 1 9 7 3 )  3 1  DLR ( 3 d )  715 (SCC).  However ,  n o t e  

t h e  E n g l i s h  c .ase ,  H a r t n e t t  v F i s h e r  [19271 AC 573.  H o g g e t t ( l 9 7 6 )  - 

a r g u e s  t h a t  f o l l o w i n g  H a r t n e t t ,  d o c t o r s  and  p r o b a b l y  o t h e r  

m e n t a l  ' h e a l t h  p r o f e s s i o n a l s  owe a  d u t y  o f  c a r e  t o  t h e  p a t i e n t  

w h i c h  is b r o k e n  i f  t h e y  f a i l  to  t a k e  r e a s o n a b l e  c a r e  i n  t h e  

c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  p r o p e r  u s e  o f  p r o f e s s i o n a l  

e x p e r t i s e .  I n  a d d i t i o n ,  t h e  C a n a d i a n  c a s e ,  S t a d d  v  A l b e r t o n  --  

[ 1 9 5 4 ]  2  DLR 328 ,  a p p e a r s  to  a p p l y  a  more s t r i n g e n t  d,uty i n  t h e  

c a s e  o f  m e n t a l  h e a l t h  p a t i e n t s  b e c a u s e  o f  t h e i r  p r o p e n  i t y  b 2 - L  
i n j u r e  t h e m s e l v e s .  S e e  a l s o  t h e  A u s t r a l i a n  c a s e ,  M a r s h a l l  v  - 

Watson ( 1 9 7 0 )  124  CLR 6 4 0 ,  imposir ig omnibus  p r o t e c t i o n .  



54 :  ( 1 9 5 4 )  1 3  WWR 6 5 4  ( S a s k  Q B ) .  A l s o  - - -  X v  Y [.I9701 Que  CA 7 9 5 ,  - 

and  T a n n e r  1 N o r y s  [ I 9 7 9 1  5  WWR 7 2 4 .  T h e r e  d o e s  n o t  a p p e a r ,  t o  b e  

a  common p o l i c y  i n  r e l a t i o n  t o  t h e  quan tum o f  d a m a g e s  dwarded  i n  

s u c h  c a s e s .  

55: F o r  e x a m p l e ,  i n  H a l l  1 semple [ I 8 6 2 1  1 7 6  ER 1 5 1  ( Q B )  , 

Cromptgn J .  s a i d ,  
3 

" . . . a n d  I t h i n k  t h a t  i f  a  p e r s o n  a s s u m e s  t h e  d u t y  o f  a  
m e d i c a l  man u n d e r  t h i s  s t a t u t e  and  s i g n s  a  c e r t i f i c a *  
o f  i n s a n i t y  w h i c h  is u n t r u e ,  w i t h o u t  mak ing  p r o p e r  
e x a m i n a t i o n  or i n q u i r i e s  w h i c h  t h e  c i r c u m s t a n c e s  o f  t h e  
c a s e  would r e q u i r e  f r o m  a  m e d i c a l  man u s i n g  p r o p e r  c a r e  
a n d  s k i l l  i n  s u c h  a  m a t t e r  . . . i f  h e  s t a t e s  t h a t  which  i s  
u n t r u e  and damage e n s u e s  to  t h e  p a r t y  t h e r e b y - ,  h e  i s  
l i a b l e  t o  a n  a c t i o n . "  ,Q 

f 

I n  a f i t e r  c a s e ,  E v e r e t t  - v G r i f f i t h s  [ 1 9 2 0 ]  3 KB 1 6 3 ,  L o r d  A t k i n  

4 s a i d ,  

" G r  'e o u s  a s  is t h e  wrong o f  t h e  u n j u s t  i m p r i s o n m e n t  o f  
a n  4 a 1  e g e d  c r i m i n a l ,  I a p p r e h e n d  t h a t  i t s  c o l o u r s  f a d e  
i n t o  u t t e r  i n s i g n i f i c a n c e  b e f o r e  t h e  c a t a s t r o p h e  o f  
u n j ~ t  i m p r i s o n m e n t  or o f  a n  u n f o u n d e d  f i n d i n g  o f  
i n s a n i t y  ... I t  is t h e  e f f e c t  on  t h e  mind s a n e ,  e v e n  i f  
f e e b l e ,  t h a t  knows i t s e l f  w r o n g l y  a d j u d g e d  u n s o u n d ,  t h a t  

u p r o d u c e s  th'e most p o i g n a n t  s u f f e r i n g . "  

S e e  a l s o ,  Minchan - v  Beemer ( 1 9 2 9 )  37 OWN 52 ( O n t  HC) and Lumsden 

v  G l i d d e n  ( 1 9 2 0 )  18  OWN 354 ( O n t  H C ) .  A l s o  n o t e  H a r t n e t t  v  - - 

F i s h e r  ( s u  r a ) :  H o g g e t t ( l 9 7 6 )  a r g u e s  t h a t  t h e  l a t t e r  judgemen ' t  -4- *a 
Y 

c o u l d  be  a p p l i e d  to  a  d u t y  to  take c a r e  i n  r e l a t i o n  to  cor rec t  , 
1 

a d m i s s i o n  p r o c e d u r e s .  

56:  ( 1 8 9 4 )  10.TLR 543  (CA). 



57: S e e  n o t e  5 5  s u p r a .  

Y 

58: [ I 9 7 3 1  SCR 673;  ( 1 9 7 3 )  34 DLR ( 3 d )  (SCC).  

59: ( 1 9 7 8 )  5  BCLR 347 .  The  judgement  i n  t h e  c a s e  was b a s e d  upon 

- 7 s t a t u t o r y  i n t e r p r e t a t i o n  ( M e n t a l  H e a l t h  A c t  S B C ~  1 9 6 4  c .  2 9 ,  

S e c t i o n  3 0 )  r a t h e r  t h a 6  r e f e r e n c e  t o  l e g i s l a t i v e l y  e s t a b l i s h e d  a II, 

r i g h t s ,  E. AS s u c h  i t s  g e n e r a l i s a b i l i t y  is l i k e l y  to  b e  

l i m i t e d  to  c a s e s  i n v o l v i n g  s i m i l a r  l e g i s l a t i o n .  

60:  A c t i o n s  b r o u g h t  by m e n t a l  h e a l t h  p a t i e n t s  a r e  a l s o  

/. . r e s t r i c t e d  by t h e  R u l e s .  o f  Supreme C o u r t .  The d e f i n i t i o n  o f  a  
fL'- 

' p a t i e n t ' ,  v i z ,  ' I . .  . a  p e r s o n  s u f f e r i n g  o r  a p p e a r i n  to  s u f f e r  \ 
f r o m  m e n t a l  d i s o r d e r , "  i s  w i d e r ,  t h a n  t h a t  uqed  i n  

'\ 
- . H e a l t h  A c t ,  t h e r e b y  e f f e c t i v e l y  e x t e n d i n g  t h e  l i m i t a t i o h  c r e a t e d  

by S e c t i o n  1 4 1 .  S e e ,  5 ( F . G . )  [ I 9 7 3 1  1 WLR 1 7 8 ;  119731 1 A l l  

ER 273 ( C o u r t  o f  P r o t e c t i o n ) .  

61:  (19751 3  WLR 140 :  a l s o  a s  P o u t n e y  - v  G r i f f i t h s  [ I 9 7 5 1  2 A l l  E 

R 881 .  S e e  a l s o  C a r t e r  - v  M e t r o p o l i t a n  P o l i c e  C o m m i s s i o n e r ,  The 

T i m e s ,  1 4 t h  J a n u a r y  1 9 7 5 .  

62 :  The i n c i d e n t  was w i t n e s s e d  by a  r e l a t i v e  o f  t h e  p a t i e n t  a n d  
W 

t h e  n u r s e  was  c h a r g e d  w i t h  a n d  c o n v i c t e d  o f ,  common ' a s s a u l t  a t  

t h e  B r a c k n e l l  M a g i s t r a t e s  C o u r t .  A s  t h e  r a t i o n a l e  f o r  S e c t i o n  

\ 



1 4 1  is t o  d i s s u a d e  v e x a t i o u s  l i t i g a n t s ,  s u c h  a  case d e m o n s t r a t e s  

t h a t  i t  i n  f a c t  d p e r a t e s  t o  d e t e r  o r  c o n f o u n d  a n y  f o r m  o f  

l i t i g a t i o n ,  however  j u s t .  

63:  J u r i s d i c t i o n  d o e s  n o t  e x t e n d  t o  o t h e r  Commonwealth c o u n t r i e s  

( n o t  b e i n g  s i g n a t o r i e s  to  t h e  E u r o p e a n  Conve i o n  o n  Human 

R i g h t s ) .  T h i s  remedy i s  b e i n g  u s e d . i n  r e l a t  i" o n  t o  t h r e e  o t h e r  

m a t t e r s  i n v o l v i n g  t h e  M e n t a l  H e a l t h  A c t ,  s p e c i f i c a l l y  i n  r e s p e c t  . - . - .  
o f  t h e  d e t e n t i o n  and  r e c a l l  o f  p a t i e n t s  d i s c h a r g e d , u n d e r  c e r t a i n  

c o n d i t i o n s ,  p u r s u a n t  t o  S e c t i o n  6 5 .  S e e ,  X U n i t e d  Kinqdom App 

N o  6998 /75 ;  a n d  Y a n d  Z v ' ~ n i t e d  ~ i n g d o m  App N o s  6 8 7 0 / 7 5 , '  

7099 /75 .  S e e ,  M e n t a l  D i s a b i l i t y  Law R e p o r t e r ,  1 9 7 9 a ;  G o s t i n  & 

R a s s a b y , l 9 8 0 .  F o r  a  c o m p l e t e  d i s c u s s i o n  o f  t h e  a c t u a l  a n d  

p o t e n t i a l  r o l e  o f  t h e  Commiss ion i n  m e n t a l  h e a l t h  m a t t e r s  ,see 

M u c h l i n s k i  ( 1 9 8 0 )  ( e s p .  102-112)  . 

6 4 :  P o s s i b l y  d u e  t o  t h e  t h e n  p e n d i n g  . r ev iew o f  t h e  l e g i s l a t i o n .  

The  mattex h a s  b e e n  d i s c u s s e d  i n  t h e  B r i t i s h  Government  'Whi te  

P a p e r ,  ' A  Review o f  t h e  M e n t a l  H e a l t h  A c t ,  1 9 5 9 , '  b u t ,  b e c a u s e  

o f  a  c h a n g e  o f  g o v e r n m e n t  i n  1979  t h e  p a p e r  h a s  n o t  y e t  f o u n d  a  

l e g i s l a t i v e  b a s e .  T h i s  i s s u e  was a l s o  d i s c u s s e d  i n  a  r e c e n t ,  

u n r e p o r t e d  c a s e  b e f o r e  t h e  E n g l i s h  C o u r t  o f  A p p e a l :  A s h i n g d a n e  

t-, 
D e p a r t m e n t  - o f  H e a l t h  and  S o c i a l  S e c u r i t y ,  C o u r t  o f  A p p e a l ,  1 8 t h  

F e b r u a r y  1 9 8 0 .  A s h i n g d a n e ,  a  p a t i e n t  d e t a i n e d  i n  Broadmoor  u n d e r  

S e c t i o n  6 5  o f  t h e  M e n t a l  H e a l t h  A c t , 1 9 5 9  ( s p e c i a l  s e c u r i t y )  was  



deemed t o  no  l o n g e r  r e q u i r e  t r e a t m e n t  u n d e r  s p e c i a l  s e c u r i t y  

c o n d i t i o n s  and a  t r a n s f e r  to  a  l o c a l  p s y c h i a t r i c  h o s p i t a k  was 
< ,  . . 

a r r a n g e d .  However ,  s u c h  a  t r a n s f e r  was o p p o s e d  by t h e  ' % 

C o n f e d e r a t i o n  o f  H e a l t h  S e r v i c e  E m p l o y e e s  ( t h e  n u r s i n g  u n i o n )  

who p l a c e d  a  b a n  o n  t h e  a d m i s s i o n  o f  S e c t i o n  65  p a t i e n t s .  A s  a  

c o n s e q u e n c e ,  t h e  t r a n s f e r  d i d  n o t  t a k e  place. T h i s  e v e n t  a l o n e ,  

r a i s e s  i n t e r e s t i n g  i s s u e s  i n  r e l a t i o n  to  p a t i e n t s '  r i g h t s  ( i n  

t h i s  case t h e  r i g h t  t o  t h e  l e a s t  r e s t r i c t i v e  a l t e r n a t i v e )  and 

t h e  o p p o s i l - i o n  t h a t  may a r i s e  a t  ward l e v e l .  T h e  p l a i n t i f f  o 

s o u g h t  , d e c l a r a t i o n s  a g a i n s t  t h e  r e s p o n d e n t  a n d  o t h e r s  t h a t  t h e y  

were a c t i n g  i n  b r e a c h  o f  s t a t u t o r y  d u t y ,  and a g a i n s t  t h e  u n i o n  

a l l e g i n g  t h a t  t h e y  were c a u s i n g  t h e  b r e a c h e s .  An i n j u n c t i o n  was - 

a l s o  s o u g h t  a g a i n s t  t h e  u n i o n  a c t i o n .  The p r o c e e d i n g s  were 
& 

s t a y e d  i n  r s t  i n s t a n c e  u n d e r  S e c t i o n  14-1 a n d  t h e  c o u r t  

d e l i b e r a t e d - o n  t h e  i s s u e  o f  w h e t h e r  or n o t  t h e r e  was  . s u b s t a n t i a l  

g r o u n d  f o r  t h e  a c t i o n .  A l t h o u g h  t h e y  f o u n d r t h e r e  w a s  n o  g r o u n d  
A 4 

f o r  t h e  a c t i o n  a g a i n s t  t h e  r e s p o n d e n t s ,  t h e y  d i d  f i n d  g r o u n d s  

a g a i n s t  t h e  u n i o n  and  t h e  s t a y  w a s  l i f t e d  i n  respect o f  t h a t  

a c t i o n  a l o n e .  1 n  a d i s c u s s i o n  o f  t h e  c a s e ,  Grosz .  ( i n  

M u c h l i n s k i , l 9 8 0 )  a r g u e s  i n d i c a t e s  how Sect ioh 1 4 1  is  

i n v a l i d  i n  l i g h t  o f  t h e  E u r o p e a n  C o n v e n t i o n .  A 

a 
p l a i n t i f f  is n o t  o n l y  r e q u i r e d , t o  d i s c l o s e  h i s  or h e r  e v i d e n c e  

a t  t h e  o u t s e t ,  h e  o r -  s h e  m u s t  a l s o  d e m o n s t r a t e  ' bad  f a i t h  or 

w a n t  o f  r e a s o n a b l e  c a r e '  o n  t h e  p a r t  o f  t h e  r e s p o n d e n t .  I n  

e f f e c t ,  a  p r e - t r i a l  o f  t h e  matter h a s  to  o c c u r  b e f o r e  t h e  a c t i o n  
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69: U n r e p o r t e d ,  QB Div  C o u r t ,  December 2 1 s t  1978 .  

70:  T h i s  Board & a s  formed i n  1975  a f t e r  an  e n q u i r y  i n  1972/3 

i n t o  whe the r  t h e  p r o c e d u r e s  f o r  t h e  d i s c h a r g e  and  s u p e r v i s i o n  o f  

p a t i e n t s  s u b j e c t  to  s p e c i a l  r e s t r i c t i o n s  s h o u l d  b e  m o d i f i e d  

w i t h i n  t h e  e x i s t i n g  laws. '  The e n q u i r y ,  c h a i r e d  b y  S i r  C a r l  

A a r v o l d  was h e l d  i n  c o n j u n c t i o n  w i t h  t h e  B u t l e r  Commit tee  who, 

a t  t h e  t i m e ,  were examin ing  w ide r  q u e s t i o n s  o f  l aw r e f o r m  i n  t h e  

a r e a .  The Board c o n s i s t s  o f  t h r e e  members; a  l e g a l  c h a i r m a n ,  a  

f o r e n s i c  p s y c h i a t r i s t  and a  r e p r e s e n t a t i v e  o f  t h e  s o c i a l  work 

p r o f e s s i o n  ( s e e  G o s t i n  & R a s s a b y ( l 9 8 0 ) ,  f o r  a  f u l l e r  
--** 

d i s c u s s i o n ) .  I t  a c t s  to  p r o v i d e  a  ' s e c o n d  o p i n i o n '  i n  t h e  c a s e  

o f  s p e c i a l l y  i d e n t i f i e d  p a t i e n t s  who a r e  recommended, by t h e  

r e v i e w  boa rd  o r  o t h e r  a u t h o r i t y ,  f o r  d i s c h a r g e  o r  t r a n s f e r .  I t s  

p r o c e e d i n g s  a r e  h e l d  i n  p r i v a t e  and t h e  p a t i e n t  is n o t  p e r m i t t e d  

t o  be p r e s e n t ,  o f f e r  h i s  o r  h e r  o p i n i o n ,  or c h a l l e n g e  t h e  

d e c i s i o n s  made o r  ' e v i d e n c e '  r e c e i v e d  by t h e  Board .  

71: A MIND s t u d y  i n d i c a t e d  t h a t  be tween  1975  and 1978 ,  67 o f  t h e  

72 recommendat ions  made by t h e  Board were  a c c e p t e d  by t h e  H o m e  

S e c r e t a r y .  

! 

72: ( 1 9 7 2 )  10 CCC ( 2 d ) 3 6 2  (F.C.T.D.). 

73  : ( 1 9 7 5 )  25  CCC ( 2 d )  8 1  (F.C.A.) .  



74: [ I9761  1 SCR 453 (Sup.  C r t .  o f  C a n a d a ) .  

;?r 

75: ( 1 9 7 9 )  46 ccc ( 2 d )  342 (Ont .  IXiv. C r t . ) . .  

9 

76:  ( 1 9 8 0 )  50 CCC ( 2 d )  353 ,(Sup.  C r t .  C a q d a )  . s%e, a l s o ,  t w o  

o t h e r  Supreme C o u r t  c a s e s :  N i c h o l s o n  - veHald imand-Norfo lk  

R e q i o n a l  -- Board o f  Com'rs  - o f  P o l i c e  [1979]  1 SCR 311;  and  

A t t o r n e y - G e n e r a l  Canada  - -  v I n u i t  T a p i r  i s a t  - o f  Canada ,  -- e t  a l .  

( 1980 )  1 1 5  DLR ( 3 d )  1. 

-, 
7 7 : f ( l 9 8 1 )  56.CCC ( 2 d )  1 5 3  ( O n t a r i o  C r t .  o f  A p p e a l ) .  

7 8 :  T h i s  r u l i n g  seems t o  be u  f u l .  However, t h e  g e n e r a l  P 
g u i d e l i n e s  o f f e r e d  by t h e  codrt i n  r e l a t i o n  t o  d i s c l o s u r e  a r e  

r a t h e r  vague  and c o n s i d e r a b l e  d i s c r e t i o n  is s t i l l  a l l o w e d  t o  t h e  

Board .  

79: A l t h o u g h  t h e  M a r t i n e a u  and -- Re Abe l  c a s e s  have  begun t h e  

p r o c e s s  o f  c l a r i f y i n g  t h e  s t a t u s  o f  r e v i e w  b o a r d s ,  c o n s i d e r a b l e  

c o n f u s i o n  s t i l l  e x i s t s .  I n  p a r t i c u l a r  t h e  most a p p r o p r i a t e  

remedy f o r  c o n t r o l l i n g  t h e i r  a c t i v i t i e s  i s  s t i l l  i n  d o u b t .  A s  a 

c o n s e q u e n c e ,  t h e r e  is a  p r e s s i n g  need f o r  t h e  c o u r t s  to  c l e a r l y  

e s t a b l i s h ;  i )  t h a t  a d m i n i s t r a t i v e  t r i b u n a l s  a r e  d e c i s i o n - m a k i n g  

r a t h e r  t h a n  p u r e l y  a d v i s o r y ,  b o d i e s ;  and  i i) t h a t  t h e i r  

d e c i s i o n s  c a n  be s u b j e c t e d  to  r e v i e w  by t h k  ' c o u r t s  p a r t i c u l a r l y  



where b o a r d s  a b r o g a t e  t h e  d u t y  to  a c t  f a i r l y  and where t h e  

p r o t e c t i o n  o f  t h e  r u l e s  o f  n a t u r a l  j u s t i c e  i s  d e n i e d  t o  

a p p e l l a n t s .  Q 7 7 - i  

80 :  T h i s  i s s u e  is i m p l i c i t  i n  E n d i c o t t ' s  r e c e n t  d i s c u s s i o n  o f  

t h e  c a s e  (~ndico-0). H e  s t a t e s  t h a t  i n .  A p r i l  1980 t h e  Board 

o f  Review f o r  Ne'w Brunswick produced  a  r e p o r t  on Bonnar .  

"It a c c e p t e d  t h e  recommendat ions  o f  t h e  i n d e p e n d e n t  
p s y c h i a t r i c  a s s e s s m e n t s  which d e a l t  w i t h  M r  .Bonna r l  s 
need f o r  an  i n t e n s i v e  programme o f  t r e a t m e n t  and 
r e h a b i l i t a t i o n ,  b u t  t h e  Board r e f u s e d  to  s u b s c r i b e  t o  
t h e  o p i n i o n s  o f  t h e  t w o  p s y c h i a t r i s t s  a s  t o  h i s  f i t n e s s  
t o  s t a n d  t r i a l  or t h a t  h i s  l ong  p e r i o d  o f  c o n f i n e m e n t  a s  
a  c r i m i n a l l y  d a n g e r o u s  p e r s o n  was t h e  r e a l  c a u s e  o f  " h i s  
p r e s e n t  d e b i l i t a t i o n .  " "  (op &: 2 )  

A s  t h e  ~ o ~ r d ' s  recommendat ions  i n c l u d e d l  a  programme o f  

i n d i v i d u a l  t r e a t m e n t  and o t h e r  s p e c i a l  a c t i o n s  aimed a t  

r e s t o r i n g  Bonnar ' s  h e a l t h  i t  is  p o s s i b l e  to  s u g g e s t  t h a t  t h e  N e w  

Brunswick government  may have  d e l a y e d  v a c a t i o n  o f  t h e  L i e u t e n a n t  

G o v e r > o r l s  War ran t  and B o n n a r ' s  r e l e a s e  u n t i l  such  t i m e  a s  t h e  

a p p a r e n t ,  d e l e t e r i o u s  e f f e c t s  o f  i n s t i t u t i o n -  

a l i s a t i o n  had been  c o n s i d e r a b l y  r educed .  T h i s  would have  

e f f e c t i v e l y  undermined any a c t i o n  i n  t o r t  a g a i n s t  t h e  N e w  

Brunswick government .  T h i s  p o s s i b i l i t y  is s u p p o r t e d  by t h e  f a c t  

t h a t  t h e  M i n i s t e r  o f  J u s t i c e  f o r  t h e  P r o v i n c e  h a s  i n d i c a t e d  t h a t  

e v e n  i f  Bonnar were d e c l a r e d  to  be f i t  t o  s t a n d  h i s  t r i a l  t h e ,  
". 

Crown c o u l d  n o t  p r o c e e d .  The o r i g i n a l  r e a s b n  f o r  h i s  d e t e n t i o n  



B o n n a r ' s  ' u n f i t n e s s ' .  The r e c e n t  r e l e a s e  o f  Bonnar may now 

p r o v i d e  an  o p p o r t u n i t y  f o r  t h e  p roposed  a c t i o n s  t o  p r o c e e d .  A t  

P t h e  t l m e  o f  w r i t i n g  no i n f o r m a t i o n  i n  $ h i s  r e g a r d  is  be ing  

r e l e a s e d  by t h e  N a t i o n a l  I n s t i t u t e  on Men ta l  R e t a r d a t i o n .  



t 
111. LEGAL A I D  D E L I V E R Y  AND MENTAL HEALTH:, A F U S I O N  O F  I N T E R E S T S  

The somewhat  d r a m a t i c  a n d  r a d i c a i  ' i n t e r n a t i o i a l  

d e v e l o p m e n t s  i n  t h e  p r o v i s i o n  and  d e l i v e r y  o f  l e g a l  a i d  t h a t  

h a v e  o c c u r r e d  i n  t h e  l a s t  f i f t e e n  y e a r s  h a v e  b e e n  r e c o g n i s e d  a s  
+ 

p r o b a b l y  t h e  major , c h a n g e  - a f f e c t i n g  t h e  l e g a l  p r o f e s s i o n  (sol 
'r 

f a r )  i n  t h e  t w e n t i e t h  c e n t u r y  ( A b e l - S m i t h ,  -- e t  a 1 , 1 9 7 3 ) .  T h e  

g e n e s i s  o f  l e g a l  a i d  a n d  i t s  a t t e n d a n t  d e l i - v e r y  modes  ( e . g .  d u t y  

c o u n s e l  s c h e m e s ,  communi ty  l a w  c e n t r e s ,  e t c . )  is  a  s u b j e c t  i n  

i t s  own r i g h t  and  h a s  b e e n  d e a l t  w i t h  e l s e w h e r e  ( Z a n d e r , 1 9 7 8 ;  

$8 J o f i n s o n , 1 9 7 8 ;  Haveman , l977 ;  C a p p e l l e t t i ,  -- e t  a 1 , 1 9 7 5 ;  

Z e m a n s , 1 9 7 8 ) .  S i m i l a r l y  t h e  c u r r e n t  p r o b l e m s  w i t h  r e g a l  a i d  

s y s t e m s  h a v e  a l s o  r e c e i v e d  a t t e n t i o n .  In p a r t i c u l a r ,  w r i t e r s  . 

h a v e  examined  t h e  q u e s t i o n a b l e  i m p a c t  o f  l e g a l  a i d  o n  t h e  p l i g h t  

o f  t h e  p o o r ;  t h e  p r o b l e m  o f  communi ty  c o n t r o l  or management ;  t h e  

t r e n d - g w a r d s  g o v e r n m e n t  c o n t r o l  a n d  b u r e a u c r a t i s a t i o n ;  a n d  t h e  
/ 

c r e a t i o n  o f  l a w y e r - s e r v i n g  r a t h e r  t h a n  c l i e n t - s e r v i n g  

s t r ~ c t u r e s . ~  . ( Z e m a n s ,  1 9 7 8 ;  J o h n s o n , l 9 7 8 ;  Morris & - S t e r n , 1 9 7 6 ;  

Haveman , l977 ;  A r t h u r s ,  1 9 7 3 ;  H a n d l e r ,  -- e t  a 1 , 1 9 7 8 ;  Z a n d e r , 1 9 7 8 ;  

G i r t h , 1 9 7 6 ) .  Some o f  t h e s e  i s s u e s  w i l l  b e  a d d r e s s e d  i n  a  l i m i t e d  

f a s h i o n  i n  f o l l o w i n g  C h a p t e r s .  C e r t a i n  d e v e l o p m e n t s  p e r t a i n  

d i r e c t > y  to  t h e  m a i n  t h r u s t  o f  t h i s  t h e s i s ,  p a r t i c u l a r l y  w h e r e  

t h e y  h a v e  i n v o l v e d  a n  e x t e n s i o n  o f  l e g a l  a i d  d e l i v e r y  f r o m  i t s  

' t r a d i t i o n a l '  e m p h a s i s  o n  t h e  n e e d s  o f  t h e  poor, to  a n s w e r i n g  



t h e  l e g a l  n e e d s  o f  o t h e r  d i s a d v a n t a g e d  g r o u p s .  
4 - 

/'- -, 
S t i m u l a t e d  by v a r i o u s  n a t i o n a l  e n q u i r  i e s  i n t o  p o v e r t y  i n  

--I a 
t h e  1 9 6 0 s  and e a r l y  1 9 7 0 s  ( t h e  f o r m a t i o n  o f  t h e  O f f i c e  o f  

Economic  O p p o r t u n i t y  i n  t h e  U n i t e d  S t a t e s ,  t h e  S e n a t e  P o v e r t y  
i 

E n q u i r y  i n  C a n a d a ,  a n d  t h e  Hendecson  P o v e r t y  E n q u i r y  i n  

A u s t r a l i a )  a n d ,  p a r t i c u l a r l y  i n  t h e  c a s e  o f  C a n a d a ,  b y . t h e  n e e d  

t o  d i s c h a r g e  c e r t a i n  i n t e r n a t i o n a l  o b l i g a t i o n s ,  * t h e  p r o v i s i , o n  

o f  l e g a l  a i d  a l l o w i n g  w i d e s p r e a d  a c c e s s  t o  l e g a l  s e r v i c e s  h a s  

b e e n  t h e . g o a 1  o f  many o r g a n i s a t i o n s  and  a g e n c i e s .  The  l e g a l  

p r o f e s s i o n ,  g o v e r n m e n t s  and  i n d e p e n d e n t  o r g a n i s a t i o n s  h a v e  
/' 

. s o u g h t  t o  f i n a n c e  a n d  o t h e r w i s e .  f a c i l i t a t e  t h e  r a p i d  d e v e l o p m e n t  

and  e x p a n s i o n  d l e g a l  a i d  s y s t e m s .  

From i t s  b a s e  a,s a  mechan i sm f o r  a s s i s t i n g  or a c t i v a p i n g  
i 

l o w  income g r o u p s  t o  i m p r o v e  t h e i r  s o c i a l ,  e c o n o m i c  a n d  

p s y c h o l o g i c a l  s i t u a t i o n s  ( L i f f m a n , 1 9 7 8 ;  Bothmann & ~ o r d o n ~ l 9 7 9 )  

t h e  l e g a l  a i d  movement h a s  t u r n e d  t o  a  w i d e r  c l i e n t  g r o u p  a s  t h e  . 

c o n c e p t  o f  d i s a d v a n t a g e  h a s  b r o a d e n e d .  A s  a  r e s u l t ,  d e v e l o p m e n t s  

h a v e  o c c u r r ~ e d  i n  r e l a t i o n  t o  p r o v i d i n &  a c c e s s  t o .  l e g a l  s e r v i c e s  

f o r  s u c h  g r o u p s  a s ,  p r i s o n  i n m a t e ~ ( J o h n s o n ~ l 9 7 8 ;  B a c h y n s k y ,  

1 9 7 6 ;  C o n r o y , l 9 8 0  ; B r a k e 1 , 1 9 7 8 ;  N a t i o n a l  T a s k  F o r c e , 1 9 7 9 ) ,  t h e  

a g e d  (Morris & S t e r n ,  1 9 7 6 ;  Bothmann & G o r d o n , 1 9 7 9 ;  V a n c o u v e r  

Community L e g a l  A s s .  S o c t y . , 1 9 7 3 ;  C a s s  & S a c k v i l l e , l 9 7 5 ) ,  
k 

c h i l d r e n  ( K a t z ,  1 9 7 4 ;  ~ n i t ~ e r  , 1 9 7 6 ;  B a c h y n s k y , l 9 7 6 ) ,  n a t i v e  

p e o p l e s  ( R o s e , 1 9 7 5 ;  B a c h y n s k y , l 9 7 6 ;  C o w i e , e t  -- a 1 , 1 9 7 7 ;  L e g a l  

S e r v i c e s  Commiss ion EB.c., l 9 7 6 ) ,  m i g r a n t s  ( J a k u b o w i c z  & 



B u c k l e y ,  l 9 7 5 ) ,  t h e  d e a f  ( T h a r e n  & F O ~ ,  l 9 7 9 ) ,  a n d  t h o s e  l i v i n g  i n  

i s o l a t e d  r u r a l  c o m m u n i t i e s  ( R o s e ,  1 9 7 5 ;  ~ a c h ~ n s k ~ - ,  1 9 7 6 ;  Cowie ,  - e t  

a 1 , 1 9 7 7 ;  N a t i o n a l  T a s k  F o r c e , 1 9 7 9  f J a m e s ,  1 9 7 3 ) .  More r e c e n t l y ,  - f 

a t t e m p t s  h a v e  b e e n  made t o  a n s w e r  t h e  l e g a l  n e e d s  o f  t h e  ' m i d d l e  

%-.--- m a r k e t '  ( L i l l y ,  l 9 7 4 ) ,  t h a t  is, p e o p l e  o f  ' m o d e r a t e  m e a n s '  

( C h r i s t e n s e n ,  1 9 7 0 )  , t h r o u g h  t h e  c r e a t i o n  o f ,  i n t e r  a l i a ,  g r o u p  

p r e p a i d  a n d  o t h e r  l e g a l  i n s u r a n c e  s c h e m e s  ( W i l s o n  & 

W y d r z y n s k i , l 9 7 8 ;  M a r k s ,  e t  & , 1 9 7 4 ;  Murphy ,1974 ;  P f e n n i g s t o r f  & - 
K i m b a l l ,  1 9 7 7 ;  H o l m e s ,  1 9 7 7 ;  R e s e a r c h  & R e s o u r c e  P r o g r a m ,  1 9 7 9 ;  

L i l l y , 1 9 7 8 ;  O t t o , 1 9 7 4 ;  C a n a d i a n  B a r ' ~ s s o c i a t i o n , l 9 7 3 ;  

W y d r z y n s k i ,  1 9 7 9 )  . 3  T h e r e  h a s  a l s o  b e e n  a s u b s t a n t i a l  movement ,  

p r i n c i p a l l y  i n  t h e -  U n i t e d  S t a t e s ,  C a n a d a ,  A u s t r a l i a  a n d  E n g l a n d ,  

t o w a r d s  a n s w e r i n g  t h e  l e g a l  n e e d s  o i  c l i e n t s  o f  m e n t 3 l  h e a l t h  

s y s t e m s ,  b o t h  t h o s e  c l a s s i f i e d  a s  ' i l l '  a n d  t h o s e  c l a s s i f i e d  a s  

' r e t a r d e d ' .  S u c h  d e v e l o p m e n $ s  w i l l ,  o f  c o u r s e ,  b e  e x p l o r e d  i n  

d e p t h  i n  t h i s  t h e s i s .  

, I n  many i n s t a n c e s  t h i s  p r o c e s s  o f  e x p a n s i o n  h a s  i n v o l v e d  a  

r e d i r e c t i o n  o f  i n t e r e s t  t o w a r d s  t h e  g o a l  o f  a c h i e v i n g  ! e q u a l  

j u s t i c e  f o r  a l l '  ( J o h n s o n ,  1 9 7 8 )  a n d  away f r o m  a n  e m p h a s i s  o n  t h e  

p o o r ,  per - se. However ,  d e v e l o p m e n t s  h a v e  a l s o  u n c o v e r e , d  g r o u p s  

o f  p e o p l e  who s u f f e r  d o u b L e  or m u l t i p l e  d i s a d v a n t a g e ;  t h e y  are  

e c o n o m i c a l l y  poor a n d  a l so  l a b o u r i n g  u n d e r '  t h e  w e i g h t  o f ,  f o r  
- 
2 

e x a m p l e ,  c u l t u r a l  d i s s o n a n c e ,  poor l a n g u a a @ s k i l l s ,  s o c i a l  

s t i g m a ,  l a c k  o f  m o b i l i t y ,  a n d  r e s i d e n c e  i n  a  c l o s e d  o r  

s e m i - c l o s e d  i n s t i t u t i o n .  S u c h  m u l t i p l e  d i s a d v a n t a g e  is  m o s t  ."./ 



e v i d e n t  i n  t h e  c a s e  o f  i n d i g e n t  m e n t a l  h e a l t h  p a t i e n t s  who, 

b e c a " s e  o f  t h e i r  l o w  v i s i b i l i t y ,  h a v e  a  t e n d e n c y  t o  b e  t h e  

f o r g o t t e n  p o o r  (Bothmann & G o r d o n , 1 9 7 9 ) .  A s  a  c o n s e q u e n c e  o f  h- . 
t h i s  g e n e r a l  d i s c o v e r y  t h e  l e g a l  a i d  movement,  o r i g i n a l l y  

c o n c e i v e d  a n d  d e v e l o p e d  as  a spec ia l i s t  a r e a  o f  l e g a l  p r a c t i c e ,  

b e g a n  t o  g e n e r a t e  i t s  own ' i n - h o u s e  ' s p e c i a l i s a t i o n ,  a  p r o c i s s  

t h a t  h a s  spawned t h e  p l e k h o r a  o f  s p e c i a l  l e g a l  s e r v i c e s  e v i d e n t  
a 

a t  t h i s  p e r i o d  o f  time i n  t h e  e v o l u t i o n  o f  l e g a l  a i d .  

G i v e n  t h a t  modern  l e g a l  a i d  s y s t e m s  w e r e  d e v e l o p e d  f r o m  a  

p l a t f o r m  o f  s o c i a l  a c t i o n  t h a t  w o u l d ,  i t  was h o p e d ,  c h a n g e  t h e  
ii 

s i t u a t i o n  s u r r o u n d i n g  t h e  poor ( n o t a b r y  by e f f e c t i n g  l a w  r e f o r m ,  

e n c o u r a g i n g  p r e v e n t i v e  a c t i o n s ,  a n d  p r o v i d i n g  t h e  p o o r  w i t h  

a c c e s s  t o  a  r e s o u r c e  t h a t  c o u l d  i n t r o d u c e  a n  e l e m e n t  o f  power 

i n t o  a n d  o v e r ,  t h e i r  l i v e s )  i t  i s  s u p r i s i n g  t h a t  m e n t a l  h e a l t h  

i s s u e s  d i d  n o t  h o l d  more s u b s t a n t i a l  a p p e a l ,  f o r  t h e  e a r l y  l e g a l  

a i d  p r a c t i t i o n e r s .  I t  c o % l d  b e  a r g u e d  t h a t  i d e n t i f y i n g  t h e  

t e n d e n c y  f o r  m e n t a l  i l l - h e a l t h  t o  a r i s e  a s  a  c o n s e q u e n c e  o f  

p o v e r t y  may h a v e  p j o v i d e d  a more p r o f o u n d  r a t i o n a l e  f o r  

e f  F e c t i n g  s o c i a l  c h a n g e  t h a n  o t h e r  p r o f e s s e d  r e a s o n s  ( e . g .  t h e  
L 

i n e q u i t y  o f  d i v e r s e  income d i s t r i b u t i o n ) .  S i m i l a r l y ,  t h e  r e v e r s e  

s i t u a t i o n ,  n a m e l y ,  d e m o n s t r a t i n g  t h a t  p o v e r t y  may o c c u r  a s  a 

r e s u l t  o f  m e n t a l - i l l  h e a l t h  ( e . g .  t h r o u g h  loss o f  employment  

a n d / o r  i n s t i t u t i o n a l i ' s a t i o n )  (Lamb & Zusman, 1 9 7 9 )  may h a v e  

g e n e r a t e d  s u p p o r t  f o r  t h e  m e n t a l  h e a l t h  r e f o r m  l o b b y .  M e n t a l  

i l l - h e a l t h ,  p a r t i c u l a r l y  t h o s e  c o n d i t i o n s  t h a t  may b e  d e f i n e d  a s  
--, 
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' c h r o n i c ' ,  seems t o  b e  a  c o n d i t i o n  i n d u c i n g  g r e a t e r  s u f f e r i n g  

( p a r t i c u l a r l y  g i v e n  i n e f f e c t i v e  m e n t a l  h e a l t h  s y s t e m s )  t h a n ,  f o r  

e x a m p l e ,  s u b - s t a n d a r d  h o u s i n g ,  w . d e b t s  i n c u r r e d  t h r o u g h  f a u l t y  
>3- 

' f a m i l y  e c o n o m i c s  or o p p r e s s i v e  c o n d u c t  by s o c i a l  w e l f a r e  

a d m i n i s t r a t o r s .  A s  s u c h ,  t h e  l e g a l  a i d  movement,  p a r t i c u l a r l y  i n  

Commonwealth j u r i s d i c t i o n s ,  m i s s e d  a n  o p p o r  t , u n i t y  to  r e v e r s e  

some o f ' t h e  communi ty  c o m p l a c e n c y  i d e n t i f i e d  by L i f f m a n  ( 1 9 7 8 )  

a s  a p r o f o u n d  o b s t r u c t i o n  to  t h e  p r o c e s s  o f  s o c i a l  r e f o r m .  

I n  a t t e m p t i n g  to c o n s i d e r  why t h i s  may h a v e  o c c u r r e d  i t  i s  

c l e a r  t h a t  t h e  p r o b l e m  d o e s  n o t  l i e  w i t h  a  l a c k  o f  r e s e a r c h  

l i n k i n g  m e n t a l  i l l - h e a l t h  a n d  p o v e r t y .  H i s t o r i c a l  a n a l y s e s  show 

a  c o n s i s t e n t  p a t t e r n  o f  g o v e r n m e n t  po l i c i e s  t h a t  i n d u c e d  a  u n i o n  

o f ,  i n  p a r t i c u l a r ,  t h e  w e l f a r e  and  m e n t a l  h e a l t h  s y s t e m s ,  n o t  

" o n l y  a s  a  s t r a t e g y  f o r  a c t u a l l y .  ' m a n a g i n g '  t h e  p o o r  (Ro thman ,  

1 9 7 1 )  b u t  a l s o  b e c a u s e  p o v e r t y  a n d  m e n t a l  i l l - h e a l t h  w e r e  s e e n  

t o  be  r e l a t e d  ( T a l b o t t ,  1 9 7 8 ;  S z a s z , l 9 7 5 )  ( t h e  d i r e c t i o n  o f  t h e  

c a u s a l  r e l a t i o n s h i p ,  h o w e v e r ,  was n g t  c l e a r ) .  S e v e r a l  m a j o r  

s t u d i e s  s i n c e  1 9 5 0  h a v e  c o n f i r m e d  t h e  l a t t e r -  r e l a t i o n s h i p ,  

n o t a b l y  t h e  w o r k  u n d e r t a k e n  by H o l l i n g S b e a d  & R e d l i c h s ( 1 9 5 8 )  and 

S r o l e ,  -- e t  a l l  ( 1 9 7 8 ) ,  i n  w h i c h  i t  was f o u n d  t h a t  ' i n  l a r g e  

m e t r o p o l i t a n  a r e a s  t h e  p o o r  were b e i n g  t r e a t e d  f o r  p s y c h i a t r i c  

d i s o r d e r s  ( n o t a b l y  t h e  p s y c h o s e s )  more o f t e n  a n d  i n ' ' ~ g r e a t e r  
. . 

n u m b e r s  t h a n  a l l  o t h e r  s o c , i o - e c o n o m i c  g r o u p s  combined .  F u r t h e r  

t h e  d i s o r L & e r s  were f o u n d  t o  b e  more s e r i o u s  t h a n  t h o s e  a f f e c t i n g '  

o t h e r  g r o u p s .  

I 



R e p l i c a t i o n  s t u d i e s  ( n o t a b l y  t h a t  c o n d u c t e d  b y ' M y e r s  & 
-, 

/' B e a n ,  1 9 6 8 )  and  o t h e r  r e s e a r c h  ( L a n g n e r  & M i c h a e 1 , 1 9 6 3 )  h a s  ,& 
1 

s e r v e d  t o  a )  o v e r 6 o b e  some o f  m e t h o d o l o g i c a l  p r o b l e m s  i n  t h e  
9 

e a r l y  s t u d i e s ,  and  b )  c o n f i r m  ar- e l a b o r a t e  upon t h e  origins* 

f i n d i n g s .  I n  a d d i t i o n  i t  h a s  d e m o n s t r a t e d  t h a t  p o v e r t y  may b e  a  

s i g n i f i c a n t  c a u s e  o f  m e n t a l  i l l - h e a l t h ;  more so t h a n  t h e  \ 

r e v e r s e .  S u c h  s t u d i e s  h a v e ,  h o w e v e r ,  b e e n  s u b j e c t e d  t o  some 

c r i t i c i s m  (Lamb & Zusman , l*979) .  I n  a n  a t t e m p t  to  r e f i n e  t h e  

r e l a t i o n s h i p  r e s e a r c h e r s  h a v e  i n d i c a t e d  t h a t  t h e  s t r e s s  o f  

e x i s t i n g  i n  t h e  t y p e  o f  d e b i l i t a t i n g  e n v i r o n m e n t  e x p e r i e n c e d  by' 

l o w  income g r o u p s  r e s u l t s  i n  a  d e c l i n e  i n  m e n t a l  h e a l t h  

( R i e s m a n , e t  -- a 1 , 1 9 6 4 ;  A l l e n , 1 9 7 0 ;  L a n g n e r  & M i c h a e 1 , 1 9 6 3 ;  

Goodman, l973;  L e v i , 1 9 7 1 ;  Wolf f ,  1 9 7 1 ;  B a r r e t t , e t  -- a 1  , 1 9 7 9 ;  

Mann,1970;  P r e s i d e n t ' s  committee o n  M e n t a l  R e t a r d a t i o n , l 9 7 6 )  

p a r t i c u l a r l y  w h e r e  s u c h  e n v i r o n m e n b a l  f a c t o r s  a r e  a g g r a v a t e d  by 

p o o r  p h y s i o l o g i c a l a n d  n e u r o l o g i c a l  d e v e l o p m e n t ,  a n d  p o o r  

n u t r i t i o n  ( ( A l l e n ,  1970,,; L e v i ,  1 9 7 1 ) .  T h i s  a r g u m e n t  is  s u p p o r t e d  
\ 

by t h e  p r o p o n e n t s  o f  d s , t h o p s y c h i a t r y  ( L e v i  t t  & R u b . e n s t e i n ,  1 9 6 8 )  
'? 

a l t h o u g h  c r i t i c i s e d  by o t h e r s  b e c a u s e  o f  a  l a c k  o f  ' 

m e t h o d o l o g i c a l  r i g o u r  (Lamb & Z u s m a n , 1 9 7 9 ) .  F u r t h e r ,  i n  d e a l i n g  

w i t h  t h e  c o r o l l a r y  o f  ' t h e s e  f i n d i n g s ,  r e s e a r c h  h a s  e s t a b l i s h e d  

t h a t  " i f  t h e  n o x i o u s  a n d  p a t h o l o g i c a l  a s p e c t s  o f  t h e  p o v e r t y  

e n v i r o n m e n t  a r e  r emoved ,  t h e  i n c i d e n c e  o f  m e n t a l  d i s o r d e r  ( w i l l )  

decrease."(Gottesfeld,1979:459) p r o v i d i n g ,  n o t  o n l y  f u r t h e r  

e v i d e n c e  o f  t h e  r e l a t i o n s h i p  b u t  a l s o  a  r e c i p e  f o r  r e s o l u t i o n  



t h a t  seems to  c o m p l e m ~ n t  t h e  p r o f e s s e d  9 o j e c t i v e s  o f  t h e  l e g a l  

a i d  movement. 

D e s p i t e  t h e  e v i d e n c e  p r e s e n t e d  by t h e  r e s e a r c h  

( p a r t i c u l a r l y  t h a t  d e t a i l e d  by G o t t e s f e l d  ( I b i d )  ) l i t t l e  

p r o g r e s s  a p p e a r s  t o  h a v e  b e e n  made to r e d r e s s  t h e  s i t u a t i o n .  A s  

r e c e n t  r e s e a r c h  i n d i c a t e s ,  t h e  poor ( p a r t i c u l a r l y  t h e  c h r o n i c  

.j p o o r )  a r e  s t i l l  o v e r - r e p r e s e n t e d  i n  m e n t a l  h e a l t h  i n s t i t u t i o n s  

k r b i n g e r  & C h r i s t i e - ~ r o w n ,  1 9 8 0  1 a n d  communi ty  h e a l t h  c e n t r e s  
-e 

( H e i m a n , l 9 8 0 ;  ~ i l l i a m s ,  -- e t  a l l  1 9 8 0 ) .  W h i l s t  t h i s  m i g h t  be  d u e  

t o  t h e  r e l a t i v e  p o w e r l e s s n e s s  o f  t h e  p o o r  ( l e a d i n g  t o  a  g r e a t e r  

l i k e l i h o o d  t h a t  t h e y  w i l l  b e  d i a g n o s e d  a s  s e r i o u s l y .  
; 

i l l  (Pember  t o n ,  1 9 7 9 )  and  c o n s e q u e n t l y  h o u s e d  i n  or r e f e r r e d  to ,  

s t a t e  i n s t i t u t i o n s  (Waxman,1977))  a n d  t h e  u s e  o f  t h e  m e n t a l  

h e ' a l t h  s y s t e m  a s  a n  a l t e r n a t i v e  t o  a n  i n e f f e c t i v e  w e l f a r e  s y s t e m  

( S z a s z ,  1 9 7 7 ;  Rothman,  1 9 7 1 ;  E n n i s ,  1 9 7 2 ;  E b r i n g e r  & 

C h r i s t i e - B r o w n ,  1 9 8 0 )  e p i d e m i o l o g i c a l  r e s e a r c h  c o n t i n u e s  t o  

c o n f i r m  t h e  r e l a t i o n s h i p  b e t w e e n  1 o w . s o c i o - e c o n o m i c  s t a t u s  a n d  

m e n t a l  i l l - h e a l t h -  e s t a b l i s h e d  by t h e  o r i g i n a l  s t u d i e s  (Dean & 

James, 1 9 8 0 ) .  
0 

Whether  p o v e r t y  c a u s e s  m e n t a l  i l l - h e a l t h  or m e n t a l  

i l l - h e a l t h  . c a u s e s  p o v e r t y ,  i t  is c lear  t h a t  t h e  i n t e r e s t s  o f  

b o t h  t h e  m e n t a l  h e a l t h  a n d  l e g a l  a i d  movements  close a r o u n d  , 

m e n t a l  h e a l t h  p a t i e n t s  a n d  t h e i r  unmet  l e g a l  n e e d s  ( M a r t h d a l e  & 

Mar t i n d a l e ,  1 9 7 3 )  . t his h a s  b e e n  most t r e n c h a n t l y  summar i s e d  by 

F r i e d m a n  ( 1 9 7 7 )  in an a d d r e s s  to  a  U n i t e d  S t a t e s  S e n a t e  
h 



S u b - c o m m i t t e e .  & 

" I n v ~ l u n t a r  i l y  i n s t i t u t i o n a l i s e d  p r s o n s  h a v e  l i t t l e  o r  
n o  access t o  l a w y e r s  b e c a u s e  o f  t h e  t o t a l  c o n f i n e m e n t ;  
t h e y  a r e  t y p i c a l l y  i n d i g e n t  a n d  w i t h o  t r e s o u r c e s  t o  pay  CNa f o r  c o u n s e l ;  t h e  law o f t e n  c o n s i d e r s  t e m  i n c o m p e t e n t  t o  
b r i n g  s u i t s  i n  t h e i r  own name. Most d o  n o t  know or 

A 
comprehend  t h e i r e l e g a l  r i g h t  to  r e s i s t  e n c r o a c h m e n t  o n  
t h e i r  c o n s t i t u t i o n a l  d o m a i n .  They a r e  p e c u l i a r l y  s u b j e c t  
t o  i n t i m i d a t i o n ,  h a r a s s m e n t  and  r e t a l i a t i o n  f r o m  
c u s t o d i a n s  when t h e y  d o  c o m p l a i n .  R a r e l y  w i l l  s t a t e  
a g e n c i e s  who a r e  p a r t  o f  t h e  same ' e x e c u t i v e  f a m i l y '  a s  
t h e i r  c u s t o d i a n s  b r i n g  s u i t  on  t h e i r  b e h a l f .  
R e a l i s t i c a l l y  t h e y  m u s t  d e p e n d  f o r  r e l i e f  on  l e g a l  
s e r v i c e  p o v e r t y  l a w y e r s . .  . " (9 - c i t  : 8 1 3 )  

L a w y e r s  a s s o c i a t e d  w i t h  t h e  m e n t a l  h e a l t h  movement h a v e  

b e e n  e n e r g e t i c ,  i f *  n o t  ( i n  Commonwealth j u r i s d i c t i o n s )  

complete1 e f f e c t i v e ,  p a r t i c u l a r l y  i n  t h e  a r e a  o f  p u r s u i n g  k 
1 p a t i e n t s 1  r i g h t s .  T h i s ,  a s  B r o o k s  i n d i c a t e s  ( 1 9 7 4 ) ,  h a s  i n v o l v e d  

t h e  d e v e l o p m e n t  o f  new l e g a l  c o n c e p t s  and  a  r e - e x a m i n a t i o n  o f  - , 

o l d e r  d o c t r i n e  ( f o r  e x a m p l e ,  t h e  n o t i o n  o f  d u e  p r o c e s s )  . 
S i m i l a r l y ,  t h e  r i g h t  to c o u n s e l  i n  t h e  c a s e  o f  i n v o l u n t a r i l y  < 
c o m m i t t e d  p a t i e n t s ,  w h i c h  may b e  c o n s i d e r e d  a ' f i r s t  g e n e r a t i o n '  

i s s u e ,  d e v e l o p e d ,  a s  a  ' s e c o n d  g e n e r a t i o n 1  i s s u e ,  i n t o  t h e  r i g h t  
h' 

4 
t o  h a v e  c o u r t - a p p o i n t e d  c o u n s e l  i n  t h e  c a s e  o f  i n d i g e n t  

p a t i e n t s .  I n  t h i s  c o n t e x t  m e n t a l  h e a l t h  a d v o c a t e s  made c l e a r  u s e  
0 

o f  p r e c e d e n t s  e s t a b l i s h e d  by t h e  l e g a l  a i d  movement ( G i d e o n  - v  
U 

I 
0 

W a i n ~ r i g h t ; ~  -- R e  ~ a u l t ~ ) .  More r e c e n t l y  t h i s  h a s  l e d ,  i n  t h e  

e d  S t a t e s ,  to  t h e - c r e a t i o n  o f  l e g i s l a t i o n  e s t a b l i s h i n g  and 

f u n d i n g  p a t i e n t  a d v o c a c y  s e r v i c e s 7  ( M e n t a l  D i s a b i l i t y  Law 

R e p o r t e r ,  1 9 7 7 ,  1 9 7 7 a ,  1 9 7 8 )  ,, t h e  p r o d u c t i o n  o f  ' m o d e l '  

l e g i s l a t i o n  f o r  f u t u r e  e n a c t m e n t s  i n  t h e  a r e a  o f  p a t i e n t s '  



A ~L . 

advocacy  ( M e n t a l  D i s a b i l i t y  Law R e p o r t e r , l 9 7 7 a ) ,  and a n  
4 

e x a m i n a t i o n  o f  t h e  p o t e n t i a l  role t h a t  c o u l d  b e  p l a y e d  by l a y  

a d v o c h t e s  a@ p a r a - l e g a l s  (Cohen,  i n  K i n d r e d ,  e t  a 1 , 1 9 7 7 ;  M e n t a l  .*. - -  

D i s a b i l i t y  Law R e p o r t e r ,  l 9 7 7 a )  . 
4 

I t  t h u s  a p p e a r s  t h a t ,  p a r t i c u l a r l y  i n  t h e  U n i t e d  S t a t e s ,  . 

' t h e r e  was a n  e a r l y  r e c o g n i t a n  o f  t h e  p o t e n t i a l  f o r  a f u s i o n  o f  

4 m e n t a l  h e a l t h  law and l e g a l  a i d  i n t e r e s t s .  C e r t a i n l y ,  a s  some % 

w r i t e r s  h a v e  i n d i c a t e d ,  t h e  l e g a l  a i d  movement f o r e s a w  t h e  . , *  

p o s s i b i l i t y  b o t h  t h e o r e t i c a l l y  ( Johnson , , l 978 )  and a s  a  r e s u l t  .df A 

e n c o u n t e r i n g  c a s e s  i n v o l v i n g  i n d i g e n t  m e n t a l  h e a l t h  p a t i e n t s "  i n  

need  of l e g a l  a s s i s t a n c e  ( A b e l - S m i t h l e t  -- a1 ,1973 ;  N a t i o n a l  

C o n f e r e n c e , l 9 6 5 ;  Wald & F r i e d m a n , l 9 7 8 ;  Bothmann & Gordon ,1979;  

B r i e l a n d  & Lemmon,1977; M o r r i s  & S t e r n , 1 9 7 6 ;  Vancouver  Community 

L e g a l  A s s .  S o c t y .  , 1 9 7 3 ) .  However t h i s  s p e c i a l i s t  a r e a  of l e g a l  - - .  

need a p p e a r s  to  g o  unmen t ioned  i n  b o t h  key l e g a l  a i d  r e s e a r c h  

p r o j e c t s  ( e . g .  Cass & S a c k v i l l e , l 9 7 5 ;  C u r r a n , 1 9 7 7 ;  M e s s i e r ,  -3 

a +9 1978)  and t h  p r o c e e d i n g s  o f  l e g a l  a i d  c o n f e r e n c e s  ( e . g .  

Rose ,1975 ;  B k c h y n s k y , l 9 7 6 ) .  On t h e  o t h e r  hand w r i t e r s ,  i n  t h e  

m e n t a l  h e a l t h  l a w  and o t h e r  a r e a s ,  seemed to  be more a l e r t  to. s 

t h e  v a l u e  o f  p r o v i d i n g  p a t i e n t s  w i t h  u n l i m i t e d  access t o  l e g a l  

s e r v i c e s  ( K i t t r i e , l 9 7 1 ;  B r a k e 1  & Rock,1971; D e r s h o w i t z , l 9 7 7 ;  
* 

S t o n e , 1 9 7 5 ;  P o l i e r , 1 9 6 8 ;  Fa rmer ,1967 ;  H a l p e r n ,  i n  B u r r i s ,  1969 ;  
I. 

Cohen,  i n  K i n d r e d , e t  - -  a 1 , 1 9 7 7 ;  Powe11,1978"; E n n i s  & S i e g e 1 , 1 9 7 3 ) .  
I Q 

I t  h a s  to  be n o t e d ,  however ,  t h a t  s u c h  w r i t e r s  were p r i m a r i l y  

c o n c e r n e d  w i t h  c i v i l  r i g h t s  i s s u e s  r a t h e r  t h a n  t h e  c o m p l e t e  



s p e c t r u m  of l e g a l  need .8  A s  r e s u l t ,  it is c o n c e i v a b l e  t h a t  i n  

t h e  f u n c t i o n a l  c o n f u s i o n  a r i  %' i n g  a s  a  consequence  o f  t h e l r a p i d  
9 

growth  o f  t w o  dynamic movements ( m e n t a l  h e a l t h  l aw  and l e g a l  

a i d )  a  more s u b s t a n t i a l  f o r m a l i s a t i o n  o f  t h e  r e l a t i o n s h i p  was 

by-passed i n  f a v o u r  o f  p r e s s i n g  c o n c e r n s  a s s o c i a t e d  h i t h  

a c t u a l l y  r e m h e i r  r e s p e c t i v e  o r g a n i s a t i o n s  more v i a b l e  

grid c o n c r e t  ugh t h e y  were (and  a r e )  t w o  o r g a n i s a t i o n s  

s h a r i n g  an ng p h i l o s o p h y  t h a t  encompasses  t h e  d r i v e  f o p  

s o c i a l  L e f o  gh l e g a l  a c t i o n ,  it is a  d r i v e  i n v o l v i n g  

d i f f e r e n t  emphases .  On t h e  one  hand,  t h e  m e n t a l  h e a l t h  movement 

was c o n c e r n e d  s p e c i f i c a l l y  w i t h  t h e  i s s u e  o f  r i g h t s ,  a s  
e 

by l i t i g a t i o n  a s s o c i a t e d  w i t h  t h e  g r o u p .  On t h e  o t h e r  

hand ,  t h e  l e g a l  a i d  movement, w h i J s t  o b v i o u s l y  n o t  d i s z i s s i n g  -- - ".-, 
c i v i l  r i g h t s  m a t t e r s ,  was s p e c i f i c a l l y  c o n c e r n e d  w i t h  a  wider  

, ,? d e f i n i t i o n  o f  l e g a l  need r e l a t e d  to ,  -- i n t e r  ' a l i a ,  apswer ing  bo th  

immedia te  and i n d i v i d u a l  n e e d s  and t h e  n e ~ e d s  o f  t h e  poor  a s  a 

g r o u p .  H e r e i n ,  it is a r g u e d ,  l i e s  t h e  dilemma 
Q 

l e g a l  a i d  movement by t h e  c o n t r a d i c t i o n  be tween  i n d i v i d u k  
5 5, 6 

c l i e n t  needs  and  g r o u p  n e e d s ;  a  dilemma t h a t  h a s  n e v e r  been  
. . 

r e s o l v e d  i n  l e g a l  a i d  d e l i v e r y  and which l e a d s  ' to c r i t i q u e s  t h a t  

. p o i n t  t o  t h e  l i m i t e d r 1 b a n d - a i d ' ,  e f f e c t  o f , a  l e g a l  a i d  movement 

t h a t  d o e s  n o t  p l a c e  enough emphas i s  on r e f o r m a t i v e  a c t i o n s  

-. (Bothmann b Gordon ,1979) .  I n  t h i s  r e s p e c t ,  a  b r i e f  e x a m i n a t i o n  4 . ' 
I 

o f  t h e  b r o a d e r  r e l a t i o n s h i p  between c i v i l  r i g h t s  i s s u e s  

g e n e r a l l y  and t h e  p rob lems  c o n f r o n t e d  by l e g a l  a i d  may be  
? 



n e e d s  have  t e n d e d  to  be more c l e a r l y  d e f i n e d  a s  ' r i g h t s ' ) ,  t h e r e  

a p p e a r s  t o  have  a l w a y s  been  a  r e a d y  r e c o g n i t i o n  t h a t  c g 1  

r i g h t s  and t h e  p r a c t i c e  o f  p o v e r t y  law ( t h e  accumula t ed  body o f  
i 

l aw and l # g a l  e x p e r t i s e  a s s o c i a t e d  w i t h  t h e  l e g a l  a i d  movement) 
s 

have  a  d i k i n c t  m u t u a l i t y .  I t  is  a  m u t u a l i t y  t h a t  is  most 

a p p a r e n t  when t h e  r e f o r m a t i v e  kpec t s  o f  p o v e r t y  law a r e  t a k e n  

i n t o  c o n s i d e r a t i o n  ( n o t a b l y ,  e s t a b l i s h i n g  w e l f a r e  r i g h t s )  and i f  

a c c e s s  t o  leg%l s e r v i c e s ,  a s  w e l l  a s  ' e q u a l  j u s t i c e ' ,  are 

c o n s i d e r e d  to  be ' c i v i l  r i g h t s ' .  However, t h e  l a c k  o f  an e a r l y 3  
~&&f' 

and s u b s t a n t i a l  f u s i o n  o f  i n t k t e s t s  may l i e  w i t h  p rob lems  

a s s o c i a t e d  w i t h  p o v e r t y  law i t s e l f ,  f o r  i t  seems t h a t  
- 
-;7 $ g a c t i t i o n e r s ,  p a r  titularly i n  Commonwealth j u r i s d i c t i o n s ,  
4 - 

5. 

a n c e n t r a t e d  on m a t t e r s  o f  immedia te  i m p o r t a n c e  t o  i n d i v i d u a l  
, -. c l i e n t s  r a t h e r  t h a n  b r o a d e r ,  r e f o r m a t i v e  a c t i o n s .  W h i l s t  t h i s  

- 

t endency  may l i e  w i t h  a n  i n i t i a l  f a i l u r e  t o  p r o p e r l y  a d d r e s s  t h e  

q u e s t i o n ,  "what t y p e  o f  r e f o r m  i s  l i k e l y  to  a l l e v i a t e  p o v e r t y ? "  

r e s u l t i n g  i n  a  c b n f u s i o n  o f  p o l i t i c a l  i d e o l o g i e s  and s o c i a l  work 

o b j e c t i v e s ,  a  p roblem may a l s o  l i e  w i t h  t h e  e x t e n s i v e  and 

a m b i t i o u s  n a t u r e  o f  p o v e r t y  law;  t h a t ~ i s ,  i t s  a l l  e n c o m p a s s i n g b  

c h a r a c t e r  and t h e  d i f f i c u l t i e s  e x p e r i e n c e d  i n  d e v e l o p i n g  a  new 

a r e a  o f  l e g a  s p e c i a l i s a t i o n .  'I -5, 

A s  I have  a r g u e d  e l s e w h e r e  (Bothmann & Gordon,1979)  , a s i d e '  

f rom i t s  j e f o r m a t i v e  a s p e c t s ,  t h e r e  a r e  " two e l e m e n t  



law.  

(SOC 

One i n v o l v e s  g a l  p rob lems  e n c o u n t e r e d  by a l l  'f 
io-economic)  g r+ups  b u t  which a r e  e x a c e r b a t e d  by t h e  s o c i a  

a 
? 

c o n d i t i o n s  ,of t h e  p o o r ;  t h e  o t h e r  i n v o l v i n g  l e g a l  p rob lems  o n l y  

e n c o u n t e r e d  by t h e  g roup"  (9 c i t :  1 6 ) .  The p rob lems  o f  t h e  poor  

c o i n c i d e  w i t h  e x i s t i n g  c a t e g o r i e s  o f  l e g a l  s p e c i a l i s a t i o n  

( m a t r i m o n i a l ,  c r i m e ,  l a n d l o r d  and t e n a n t ,  e t c . )  b u t  a t  t h e  same 

t ime  t h e r e  is a  need t o  d e v e l o p  an e x p e r t i s e  i n  these a r e a s  t h a t  

t a k e s  i n t o  a c c o u n t  t h e  s p e c i a l  c i r c u m s t a n c e s  a f  f  e c t i n g  poor  1 
a l i e n t s .  I n  a d d i t i o n ,  p o v e r t y  law h a s  t o  d e v e l o p  a  s p e c i a l i s t  \ 
a r e a  o f  i t s  own - ' s o c i a l  w e l f a r e  l aw '  - to  d e a l  w i t h  m a t t e r s  i 
t h a t  w i l l  o n l y  .be  e n c o u n t e r e d  by l o w  income c l i e n t s .  

I n  t h i s  r e s p e c t ,  s o c i a l  w e l f a r e  l aw  s e r v e s  t o  advance  t h e  

i n t e i e s t s  of  the poor  by t r e a t i n g  w e l • ’ a r e  b e n e f i t s  a s  r z r  I_/ 
' p r o p e r t y '  r i g h t s .  A s  Re ich  h a s  a r g u e d  ( 1 9 6 4 ) ,  t h e  r i s  

/--- 

government  l a r g e s s  h a s  p roduced  a  s i t u a t i o n  where many s o c i a l  

g r o u p s  have  become i n c r e a s i n g l y  d e p e n d e n t  on government  f o r  

t h e i r  income. T h i s  s i t u a t i o n  e x t e n d s  beyond t h a t  a f f e c t i n g  

d i s a d v a n t a g e d  g r o u p s  many of whom d e r i v e  t h e i r  income from 
"B 

government  w e l f a r e  b e n e f i t s .  Through t h e  d i s t r i b u t i o n  o f  

c o n t r a c t s ,  f r a n c h i s e s ,  and s u b s i d i e s  many commerc ia l  e n t e r p r i s e s  

a r e  a l s o  s i g n i f i c a n t l y  d e p e n d e n t  upon government  f o r  economic 

s u p p o r t .  J u s t  a s  t h e s e  g r o u p s  have a c c e s s  t o  e x i s t i n g  b o d i e s  o f  . 

f 

l aw and l e g a l  p r a c t i c e  to  p r o t e c t  t h e i r  i n t e r e s t s  so t h o s e  ' 

r e c e i v i n g  b e n e f i t s  a l s o  need a c c e s s  t o  law t o  p r o t e c t  t h e i r  

i n t e r e s t s  and to  r e - i n t e r p r e t  ' p r i v i l e g e s '  a s  ' r i g h t s ' .  P o v e r t y  



law, but more p a r t i c u l a r l y  ' s o c i a l  welfare law' ,  can be seen t o  

provide such p ro tec t ion .  Law, argues Reich (1964),  i s  b u i l t  on 

the concept of property and is  re levant  and e f f e c t i v e  fo r  those 
\ 

who a r e  recognised a s  having property.  By re-defining t h i s  

concept in  a  context  t h a t  acknowledges the broad growth and 

impact of gove~nment l a r g e s s ,  the  notion of 'new propef ty '  w i l l  

se rve  t o  place the s i t u a t i o n  faced by the poor i n  a  d i f f e r e n t  

l i g h t .  They w i l l  be seen t o  have pra@erty r i g h t s  and, a s  a  

c o r o l l a r y ,  be able  t o  use law a s  a  mechanism f o r  pro tec t ing  such 

r i g h t s .  

Building on t h i s  t h e s i s ,  Mayhew & Reiss  (1969) have argued 
d 

t h a t  where ind iv idua l s  have 'proper ty  they w i l l  make g r e a t e r  use 

of l e g a l  resources.  Whgre the poor do not use ,such resources i t  

is  fo r  reasons o ther  than simple economic c q n s t r a i n t .  "The poor 

have fewer lega%l problems only in  the narrow sense t h a t  they 

have fewer problems t h a t  the l e g a l  profess ion  h a b i t u a l l y  serves" 

(2 - c i t :  317). P r i o r  t o  the emergence of poverty law, the l e g a l  

profess ion  was organised Yo serve  c l i e n t s  wi th 'proper ty  and 

o ther  s p e c i f i c  problems. The l e g a l  aid/poverty law movement 

se rves  t o  a l t e r  t h i s  s i t u a t i o n  by acknowledging t h a t  " r i g h t s  t o  

welfare  b e n e f i t s ,  job and re t i rement  r i g h t s ,  and c i v i l  r i g h t s  

w i l l  only be adequately pro tec ted  when lawyers come t o  see them 

a s  proper ty  r i g h t s n ( =  - c i t :  317) .  TQe notion of 'new proper ty '  

has t o  be recognised and e n t r e n c h d a n d  t h i s  process  has t o  be 8" 
t 

r e f l e c t e d  i n  the 'product ion '  of lawyers who w i l l  s p e c i a l i s e  i n  



s e r v i n g  t h e  'new p r o p e r t y '  i n t e r e s t s  o f  t h e  p o o r .  P o v e r t y  l aw 

t h u s  a ~ t o m a t i c a l l y ~ i n c l u d e s  a  r e f o r m a t i v e  e l e m e n t ,  l i t t l e  

a t t e n t i o n  ( i n  a j u d i c i a l  and l e g i s l a t i v e  s e n s e )  h a v i n g  been  p a i d  

t o  t h e  i s s u e s  i n v o l v e d  i n  t h i s  a r e a  o f  s u b - s p e c i a l i s a t i o n  p r i o r  

t o  i t s  emergence .9  

T h a t  p o v e r t y  l aw  h a s  emerged and been  e s t a b - l i s h e d  a s  a  bona 

f i d e .  a r e a  o f  l e g a l  s p e c i a l i s a t i o n  c a n n o t  be  d o u b t e d .  I n d e e d  a  

p o s i t i v e  mark o f  i t s  r e s p e c t a b i l i t y  is t h e  p r e s e n c e  ( s i n c e  1 9 7 2 )  

o f  t h e  Commercia l  C l e a r i n g  House,  P o v e r t y  Law R e p o r t e r .  T h i s  and  

o t h e r  m a t e r i a l s  on o r  d i s c u s s i o n s  o f ,  t h e  t o p i c  i n  t h e  U n i t e d  

S t a t e s  ( J a rme1 ,1972 ;  H a n d l e r ,  -- e t  a1 ,1978 ;  G i r t h , 1 9 7 6 ;  

Brudno ,  1976;  B e r n e y ,  -- e t  - a1 ,1975 ;  P r a c t i s i n g  Law I n s t i t u t e ,  

1 9 7 0 ) ,  Eng land  ( B y l e s  & M o r r i s , 1 9 7 7 ;  Smi th  & Hoa th ,1975 ;  L e g a l  

A c t i o n  Group,  1 9 7 3 )  , A u s t r a l i a  (Nea1,1978;  Bothmann & 

Gordon ,1979)  ; Canada ( L e g a l  Aid  Commit tee  o f  O n t a r i o ,  1972;  

 aska at chew an Community L e g a l  S e r v i c e s  Cmmsn.,1975; Cotler  & 

Marx, 1975 ;  Cowie ,1974)  and S o u t h  A f r i c a  (Gross, 1977 )  

d e m o n s t r a t e  a  s e e m i n g l y  u n i v e r s a l  and c o n s i s t e n t  p a t t e r n  o f  work 

be tween  and w i t h i n  d i f f e r e n t  j u r s i d i c t i o n s .  

A l though  a l s o  s e e n  a s  a  ' c a t e g o r y  o f  a c t i o n ' ,  r a t h e r  t h a n  

j u s t  a  ' c a t e g o r y  o f  l a w '  (Bothmann & Gordon,1979:18)  i n  t h e  main 

p f a c t i t i o n e r s  h a v e . c o n c e n t r a t e d  on c o n v e n t i o n a l  s e r v i c e  d e l i v e r y  

h a n d l i n g  ca sework  i n  t h e  f o l l o w i n g  a r e a s :  c r i m i n a l  l a w ,  

accommpdat ion and h o u s i n g ,  w o r k e r ' s  c o m p e n s a t i o n  o r  i n d u s t r i a l  

i n  j u r y  b e n e f i t ,  employment and wages ,  m a t r i m o n i a l  and  a n c i l l i a r y  



m a t t e r s ,  p e r s o n a l  i n  j u r y  and motor c a r  a c c i d e n t s ,  c o n s u k r  and 

d e b t  m a t t e r s ,  i m m i g r a t i o n ,  c o m p l a i n t s  a g a i n s t  a u t h o r i t i e s ,  and 
! 

o t h e r  gene ;a l  m a t t e r s  ( e . g .  making a W i l l ,  P r o b a t e ,  e t c . )  . T h e '  - 

s u b - s p e c i a l i s t  a r e a  ( s o c i a l  w e l f a r e  law) is e q u a t e d  w i t h  t h e  

p u r s u i t  o f  w e l f a r e  r i g h t s  and ,  a s  I have i n d i c a t e d ,  i n  t h i s  

s e n s e  it c a n  be s e e n  t o  be , i n v o l v e d  w i t h  a  s p e c i f i c  ' c i v i l  

r i g h t s '  i s s u e :  B r o a d l y  s p e a k i n g ,  p r a c t i c e  i n  t h i s  a r e a  " c a n  

i n v o l v e  p u r s u i n g  p r e s e n t  ( w e l f a r e )  e n t i t l e m e n t s .  f o r  c l i e n t s  

wrongly  r e f u s e d  r e l i e f  a s  w e l l  a s  p r e s s i n g  f o r  c h a n g e s  t o  
\ 

r e g u l d t i o n s  s e t t i n g  o u t  c r i t e r i a  f o r  t h e  g r  t i n g  o f  such  

r e l i e f .  AS i m p o r t a n t ,  i t  c a n  i n v o l v e  p r e s s u r i  C r e l e v a n t  

b u r e a u c r a c i e s  to  b e  l e s s  s e c r e t i v e  a b o u t  t h e  c r i t e r i a  t h e y  u s e  

t o  d e t e r m i n e  e l i g i b i l i t y "  (Bothmann & Gordon,1979:84) .  . 

P r a c t i t i o n e r s  have  to  d e v e l o p  e x p e r t i s e  i n  r e l a t i o n  t o  t h e  

r e l e v . a n t  l e g i s l a t i o n  and ,  where p e r m i t t e d ,  r e p r e s e n t  c l i e n t s  

making use o f  a d m i n i s t r a t i v e  a p p e a l s  t r i b u n a l s  o r  t h e i r  

e q u i v a l e n t .  A s  some w r i t e r s  have  i n d i c a t e d  t h i s  c a n  i n v o l v e ,  

e s p e c i a l l y  i n  Commonwealth j u r i s d i c t i o n s ,  complex l e g a l  a c t i v i t y  

i n  a n  a r e a  b e r e f t  o f  p r e c e d e n t  and e x p e ' r t i s e  (Smi th  & 

Hoath ,1975;  Bothmann & Gordon,1979;. Nea1,1978; B y l e s  & M o r r i s ,  

A s  a  ' c a t e g o r y  o f  a c t i o n '  p o v e r t y  law i n  p r a c t i c e  h a s  been ,  

, and is ,  f a c e d  w i t h  a d d i t i o n a l  complex demands.  I n  d i s c h a r g i n g  

t h i s  a s p e c t  o f  i t s  mandate ,  it is c o n c e r n e d  w i t h  s o c i a l  and 

l e g a l  r e f o r m  and t h e  c l o s e l y  r e l a t e d  n o t i o n  o f  'community 



deve lopmen t ' :  a  p r o c e s s  t h a t  is  t i e d  t o  a t t e m p t s  to  c o l l a p s e  

b o t h  t h e  s t r u c t u r a l  and p s y c h o l o g i c a l  b a r r  i e r s  . t o  p o v e r t y  

r e s o l u t i o n  ( L i f f m a n , l 9 7 8 ;  Bothmann & Gordon ,1979) .  T h i s  t y p e  o f  

' a c t i o n '  c a n  i n v o l v e  e n c o u r a g i n g  community s e l f - h e l p  i n  such  

a r e a s  ' a s  economics  ( e s t a b l i s h i n g  b u s i n e s s  v e n t u r e s  and 

e n t r e p r e n e u r i a l  c o - o p e r a t i v e s  to  h e l p  l o w  income p e o p l e  t o  

'work '  t h e i r  way o u t  o f  p o v e r t y  a  c o - o p e r a t i v e s  t o  

p r o v i d e  a c c e s s  t o  money) ; h o u s i n g  h o u s i n g  

c o - o p e r a t i v e s  or o r g a n i s i n g  t e n a n t s  a s  a  ' u n i o n '  i n  o p p o s i t i o n  

to  h o u s i n g  monopo l i e s )  ; h e a l t h  c a r e  ( o r g a n i s i n g  improved 

f a c i , l i t i e s  i n  a  communi ty) ;  and p o l i t i c s  ( e n c o u h g i n g  g r o u p  
~. '. I F -3 i k 

i nvo lvemen t  i n  t h e  management b f  l o c a l  communi t i e s  and a g e n c i e s  
4 

such  a s  ,community l aw  c e n t r e s )  ( K i r k p a t r i c k  i n  Rose ,1975;  

Bachynsky,1976)  , an i d e a  t h a t  h%s a r o u s e d  c o n s i d e r a b l e  d e b a t e  

(Stumpf ,1975;  Leask ,1974;  M o r r i s  & S t e r n , 1 9 7 6 ;  A r t h u r s , l 9 7 3 ;  

Bothmann & Gordon,>979; P a r k d a l e  Comm L e g a l  S e r v i c e s ,  1979;  

B a c h y n s k y , l 9 7 6 ) .  A&Kane h a s  p o i n t e d  o u t ,  " ( i )  f  l e g a l  a i d  i s  

e v e r  t o  be s e e n  a s  p a r t  o f  t h e  s o l u t i o n  to  p o v e r t y ,  i t  must 

b e g i n  t o  d e v e l o p  t h e  r e s o u r c e s  t h a t  canno't o n l y  a c t  a s  - 
l e g i s l a t i v e  a d v o c a t e s  b u t  a l s o  a s s i s t  i n  t h e  economic i 

6 

deve lopmen t  o f  t h e  community" ( i n  Bachynsky ,1976:138) ;  a  

p r o p o s i t i o n  t h a t  i n v o l v e s  a n  i n t e g r a t e d  a p p r o a c h  t o  t h e  

s t r u c t u r a l  p rob lems  a f f e c t i n g  t h e  poor  by combining t h e  

case-work and r e f o r m a t i v e  a s p e c t s  o f  p o v e r t y  law p r a c t i c e .  

W h i l s t  s u c h  a n  app roach  c a n  o n l y  be acknowledged a s  a  v i t a l  



aspec t  of poverty law, it e f f e c t i v e l y  r a i sed  and s t i l l  r a i s e s  

major problems f o r  the o v e r s t r e t c h e d ~ r e s o u r c e s  of the l e g a l  

movement a s  i t  attempted/attempts t o  maximise i t s  coverage. 

The embryonic nature of poverty law, the need t o  develop 

both exper t i se  and precedent i n  the a rea ,  the lack of any c l e a r  
Q 

d i r e c t i o n  i n  which t o  s t e e r  reformative a c t i o n s ,  and the 
d 

problems associa ted  w i t h  the attempt t o  give e f f e c t  t o  the 

notion of community develop n t  may, the re fo re ,  have acted a s  a  lpis 
r e s t r a i n t  on a  more s u b s t a n t i a l  union of l e g a l  a i d  and c i v i l  

r i g h t s  i n t e r e s t s  and pn the reformative a c t i o n s  of l e g a l  a i d  
/ 

workers. To these f a c  o r s  can be added two other  problems t h a t  4 
arose fo r  the l e g a l  a id movement; i )  the in t roduct ion  of 

l e g i s l a t i o n  and o ther  government ac t ions  designed t o  r e s t r a i n  

reformative a c t i o n s  by l e g a l  a id  workers perceived t o  be 

' r a d i c a l '  ; lo and i i )  the overwhelming demands of c l i e n t s  who 

turned t o  l e g a l  a i d  f o t  a s s i s t a n c e  i n  a  g r e a t e r  volume than was 

o r i g i n a l l y  expected ( see ,  e - g . ,  Disney, -- e t  a1,1977; 
/e 

Fr iedman,l977; C a p p e l l e t t i ,  -- e t  a1,1975).  In  s h o r t ,  i n  t h i s  

I r e spec t ,  lega18aid workers had a11 t h e i r  energles  d i rec ted  

towards i )  p ro tec t ing  themselves from c e r t a i n  government e f f o r t s  

t o  r e s t r a i n  channel t h e i r  a c ' t i v i t i e s ,  Znd i i)  deal ing w i t h  
, . 

4 

the case-work volume. I t  is argued t h a t  $ h i s  l e f t  l i t t l e  time 

fo r  broader c i v i l  r i g h t s  i s sues ,  for  s u b s t a n t i a l  r e h r m a t i v e  

work and for  the p u r s u i t  of the i n t e r e s t s  of any s i n g l e  group of 
/ 
/ 

disadvl&taged people,  fo r  example mental hea l th  p a t i e n t s ,  
/ 

//' .. , 



. 
e s p e c i a l l y  where  s u c h  a g r o u p  may a l r e a d y  h a v e  been  s e e n  t o  be  

s e r v e d  by a  g r o u p  o f  l e g a l  w o r k e r s  ( e . g .  + m e n t a l ~ < % e a l t h  l a w y e r s  
L C "  

i n  t h e  U n i t e d  S t a t e s ) .  

To t h e s e  r e s t r a i  i n g  f a c t o r s  c a n  be a d d e d ,  i n  t h e  c a s e  o f  i 
Commonwealth j u r i s d i c t i o n s ,  t h e  a b s e n c e  o f  any f a c i l i t y  f o r  o r  

t r a d i t i o n  i n  r e l a t i o n  t o ,  t h e  p u r s u i t  o f  c i v i l  r i g h t s  and t h e  

a b s e n c e  o f  any  s u b s t a n t i a l  mechanism, , fo r  u n d e r t a k i n g  r e f o r m a t i v e  

l e g a l  a c t i o n  ( e . g .  t h r o u g h  c lass  . a c t i o n s ) .  l1 A s  G a l l  h a s  n o t e d  
.b 

( 1 9 7 7 ) ,  i n  t h e  c a s e  o f  Canada ( and  n o t w i t h s t a n d i n g  t h z  

r e s t r a i n i n g  e - f f e c t  o f  t h e  d o c t r i n e  o f  p a r l i a m e n t a r y  supremacy)  

t h e  l aw o f  c i v i l  l i b e r t i e s  c a n  be  s e e n  t o  be i n  i t s  i n f a n c y .  

G i v y  t h a t  i t  tpok  t h e  American j u d i c i a r y  a l m o s t  t w o  hund red  

y e a r s  to  d e v e l o p  t h e i r  l aw  o f  c i v i l  l i b e r t i e s ,  "we a r e  p e r h a p s  

e x p e c t i n g  too much to  happen  tob q u i c k l y "  (9 c i t :  7 5 ) .  The same ~ 

7 
- 

s e n t i m e n t  c o u l d ,  j u s t l y ,  b e  a p p l i e d \  i n  answer  t o  t h e  c r i t i c i s m  - 

t h a t  t h e  l e g a l  a i d  movement was t a r d y  i n  m e e t i n g  t h e  l e g a l  n e e d s  

o f  m e n t a l  h e a l t h  p a t i e n t s .  T h i s  is p a r t i c u l a r l y  s o ,  g i v e n  t h e  

c o n f l u e n c e  o f  r e s t r a i n i n g  f a c t o r s  con • ’  r o n t i n g  t h e  . l e g a l  a i d  

movement and t h e  s u b s t a n t i a l  e f f o r t s  now b e i n g  made to  r e d r e s s  

- t h e  s i t u a t i o n .  
f 

b 

A t  p r e s e n t  t h e  p r o v i s i o n  o f  l e g a l  s e r v i c e s  f o r .  & e n t a l  , 
. .a 

h e a l t h  p a t i e n t s ,  b o t h  t h o s e  c l a s s i f i e d  as  ' i l l '  and  t h o s e  

c l a s s i f i e d  a s  ' r e t a r d e d '  o r '  ' d e v e l o p m e n t a l l y  d i s a b l e d ' ,  i s ,most  

advanced  - i n  t h e  U n i t e d  S t a t e s  ( C u r r a n , 1 9 7 8 ;  Weisberg  , 1979 )  . 
A l t h o u g h  t h e  deve lopmen t  o • ’  t h e s e  s e r v i c e s  h a s  t e n d e d  t o  



d o m i n a t e  t h e  d i s c u s s i o n ,  d e s c r i p t i o n  and a n a l y s i s  o f  t h e  g r o w t h  

9 a n d  p r a c t i s e  o f  s 9 c h  l e g a l  a d v o c  c y ,  a  s i g n i f i c a n t  amount  o f  

a c t i v i t y  h a s  . b e e n  o c c u r r i n g  i n  some m a j o r  Commonwealth 

c o u n t r i e s ,  n o t a b l y  ' C a n a d a ,  E n g l a n d  a n d  A u s t r a l i a .  I n d e e d  i t  

a p p e a r s  t h a t ,  o f  a l l  Commonwealth c o u n t r i e s ,  Canada  h a s  

e x p e r i e n c e d  t h e  m o s t  s u b s t a n t i a l  d e v e l o p m e n t s  and  s e r v e s  to  

p r o v i  e s o m e t h i n g  o f  a  b l u e - p r  i n t  f o r  o t h e r  c o u n t r i e s ,  f o l i o w h g  - 3 " 

t h e  B r i t i s h  l e g a l  t r a d i t i o n . 1 2  

T h i s  is n o t  t o  s u g g e s t  t h a t  t h e  h i s t o r y  o f  l e g a l  s e r v i c e s  

f o r  m e n t a l  h e a l t h  p a t i e n t s ,  i n  t h e  U n i t e d  S t a t e s ,  i s  

p a r t i c u l a r l y  o l d .  W r i t i n g  i n  1 9 7 7 ,  B r a k e 1  o b s e r v e d ,  
* 

" . . . c u r r e n t l y ,  w i t h  t h e  e x c e p t i o n  o f  e x p e r i m e n t s  i n  a  
few j u r i s d i c t i o n s ,  l e g a l  s e r v i c e s  o f  a n y  k i n d  to  
i n s t i t u t i o n a l i s e d  p e o p l e ,  l e t  a l o n e  t h e  k i n d  t h a t  
p r o c e e d s  f r o m  c o n t i n u o u s  p r e s e n c e  a t  and  k n o w l e d g e  a b o u t  
t h e  i n s t i t u t i o n s ,  i s  b o t h  s p o t t y  a n d  s p o r a d i c .  P u b l i c  
d e f e n d e r  o f f  ices  or l e g a l  a i d - l i k e  o r g a n i s a t i o n s  i n  some 
s t a t e s  a r e  a s s i g n e d  r e s p o n s i b i l i t y  f o r  p r o v i d i n g  
r e p r e s e n t a t i o n  i n  c o m m i t m e n t s ,  a l r e a d y  
g e n e r a l l y  o v e r l o a d e d  o f f i c e s  havb~td::~!&lty m e e t i n g  
s u c h  s p e c i a l  b u r d e n s . " ( 1 9 7 7 : 4 7 4 - 4 7 5 )  > 

T h i s  c o m p l a i n t  was e c h o e d  by F r i e d m a n ,  t h e  manag ing  a t t o r n e y  o f  

t h e  M e n t a l  H e a l t h  Law P r o j e c t  i n  Washin&on, 'D.C., who, i n  

a d d r e s s i n g  a  U.S. S e n a t e  S u b - c o m m i t t e e  i n  1 9 7 7 ,  s t r e s s e d  t h e  

i n a d e q u a c y  o f  a d v o c a c y  r e s o u r c e s ,  a t  t h a t  t i m e  (F r  i e d m a n ,  1 9 7 7 )  . 
1 

. A  pp 'q . s ib le  e x c e p t i o n  to  t h i s  s i t u a t i o n  comes b y  way o f  t h e  
h .  

N e w  Y o r k  M e n t a l  H e a l t h  I n f o r m a t i o n  ~ e r u z c e .  E s t a b l i s h e d  by 

l e g i s l a t i o n 1 3  i n  1 9 6 4 ,  i t  was p r o b a b l y  t h e  f i r s t  o r g a n i s e d  

r e p r e s e n t a t i o n  s e r v i c e  f o r  p a t i e n t s  i n  t h e  U n i t e d  S t a t e s  
C 



4 

(Gupta.,  1971;  Kumasaka & G u p t a ,  1972;  Columbia ,  Law Rev*iew:Note, 

1967;  

p r o v i  

And 

ded  

a l m a n  & Chambers ,  1974:  S t o n e . 1 9 7 5 )  beyond t h a t  l o o s e l y  , - 

by p u b l i c  d e f e n d e r  o f f i c e s  (see ,  e . g . ,  Cohen ,1966) .  I n  
' . ' 

a d d i t i o n  a t  l eas t  one  l e g a l  a i d  o r g a n i s a t i o n  (The F r e e '  L e g a l  Ai'd 

S o c i e t y  o f  C l e v e l a n d ,  Oh io )  e s t a b l i s h e d -  l e g a l  s e r v i c e s  i n  % 

s e v e r a l  s t a t e  i n s t i t u t i o n s  i n  t h @  e a r l y  1 9 7 0 s  ( ~ t r a n d , 1 9 7 2 ) ,  a s  

d i d  t he ,  Un ive r  s i - t y  o f  W i s c o n s i n  Lqw Sc.h-001 . . ( ~ i c k . e ~ '  . .  . - & 

Reming ton ; l976 )  , and t h e  U n i v e r s i t y  o f  V i r g i n i a  'Law S c h o o l  

( B r a k e 1 , 1 9 7 8 ) .  F u r t h e r ,  a s  J o h n s o n  & Aanes ( 1 9 7 4 )  and  J a n s e n  & 

Krause  (1974 )  r e p o r t ,  p a t i e n t s '  a d v o c a t e  o f f i c e s  were  opened  i n  

M i n n e s o t a  s t a t e  h o s p i t a l s  i n  mid 1972 .  T h e s e  p r o j e c t s  were 

s t a f f e d  by s o c i a l  w o r k e r s  r a t h e r  t h a n  l a w y e r s  and a p p e a r e d  to  be 

m o d e l l e d  on  t h e  c o n c e p t  o f  t h e  h o s p i t a l  'ombudsman' t h a t  began  

to  f i n d  f a v o u r  i n  t h e  l a t e  1 9 6 0 s  ( I s h i y a m a  & M a c C u l l e y , l 9 6 9 ) .  

S u ~ h  schemes were  b e s t  e x  by t h e  s h o r t - l i v e d  ' 

lawyer-ombudsman ex e r i m e n t  t h a t  o p e r a t e d  be tween  1969  and 1970 B.C 
a t  S t .  E l i z a b e t h ' s  H o s p i t a l  i n  Wash ing ton ,  D.C. ( B r o d e r i c k , l 9 7 3 )  

b u t  were  n o t  ' l e g a l  s e r v i c e s '  i n  t h e  c o n v e n t i o n a l  s e n s e .  I n  N e w  

J e r s e y ,  a  d i v i s i o n .  o f  t h e  D e p a r t m @ n t j o f  P u b l i c  Advocacy invoLved 

o n l y  i n  m e n t a l  h e a l t h  a d v o c a c y ,  was e s t a b l i s h e d  i n  t h e  summer o f  

1974 ( W i l s o n ,  -- e t  a l ,  i n  Kopolow & Bloom,1977)  a n d ,  i n  M i c h i g a n ,  

i n  t h e  'same y e a r ,  a  s y s t e m  o f  ' R i g h t s  A d v i s o r s '  ( a g a i n  n o t  

I 
s t r i c t l y  a l e g a l  s ~ r v i c e ) ,  was e s t a b l i s h e d  w i t h i n  t h e  Mich igan  ' 

B 

Depar tmen t  o f  M e n t a l  H e a l t h  (Coye,  i n  Kopolow & Bloom,1977; 

W i l s o n ,  &, i n  Kopolow & Bloom, l977-) .  
D 



O Al though  t h e s e ,  v e l o p m e n t s  and t h e  p a r a 1  o f  * 

p a t i e n t ,  p a r e n t  and r e l a t i v e  o r g a n i s a t i o n s  i n  a  l o o s e  a l l i a n c e  

w i t h  c i v i l  r i g h t s  lawyeis ( n o t g b l y  t h e  New York C i v i l  L i b e r  Ys  - 
U n i o n ) ,  were  d f  g r e a t  s i g n i f i c a n c e  (see Enn i s . 1972 ;  E n n i s ,  ' 

xa1,1974; E n n i s  & ~ i e g e l , " 1 9 7 3 ;  Wald & F r i e d m a n , l 9 7 8 )  t h e  major  . - 

i m p e t u s  a p p e a r s  - to  hav,e come f rbm , t h e  American Bar  A s s o c i a t i o n ' s  

Commission o n .  t h e  M e n t a l l y  D e a b l e d  i n  1976  ( B r a k e 1 , 1 9 7 8 ) .  With 

a  g r a n t  f rom a  F o u n d a t i o n ,  t h e  Commission s e t  u p  e l e v e n  advocacy  

e x p e r i m e n t s  be tween  1976  and  1977 i n  d i f f e r e n t  p a r t s  o f  t h e  

U n i t e d  S t a t e s  ( G e o r g i a ,  C a l i f o r n i a ,  C o l o r a d o ,  I l l i n o i G ,  N e w  

York,  N e b r a s k a ,  N e w  J e r s e y ,  Vermont ,  Nor th  C a r o l i n a ,  M i s s o u r i  

and ~ e n n s ~ l v a n i a )  . Employing d i f f e r e n t  d e l i v e r y  -modes  t h e s e  

e x p e r i m e n t s  have  t e n d  i d  to  p r o v i d e  t h e  b a s i s  f o r  s u b s e q u e n t  . 
,' c l e g a l  s e r v i c e s  or t h e  m e n t a l l y  ill e v e n  t hough  it a p p e a r s  t h a t  

t h e  e x p e r i m e n t s  h a v e  o n l y  b e e n  s u b j e c t e d  t o  l i m i t e d  

e v a l u a t i o n  (see e . g .  S teadman & Brooks ,1977 ;  G a r c i a , 1 9 7 7 ) .  

S i m i l a r l y ,  t h o s e  o r g a n i s a t i o n s  o p e r a t i n g  o u t s i d e  o f  t h e  

Commiss ion ' s  e x p e r i m e n t s  d o  n o t  a p p e a r  t o  h a v e  been  s ~ i f t ~ t o  

a s s e s s  t h e i r  o p e r a t i o n s  ( s e e ,  however ,  Coye & C l i f f o r d , l 9 7 8 ;  

Coye, i n  Kopolow & Bloom,1977;  Van-Ness & P e r l i n ,  i n  Kopolow & 

Bloom,1977;  Swan & D i p e r t ,  1 9 7 9 ) .  N e v e r t h e l e s s  b o t h  some o f  t h e  

e x p e r i m e n t s  u n d e r t a k e n  by t h e  Commission and  ,some o f  t h o s e  

o r g a n i s e d  by o t h e r  a g e n c i e s ,  s t i l l  a p p e a r  t o  be i n  o p e r a t i o n ,  

s u g g e s t i n g  t h a t  e v a l u a t i o n s  may b e  f o r t h c o m i n g  i n  d u e  c o u r s e .  



.rti 
% A s  d i s c u s s e d  i n  C h a p t e r  2 ,  a f u r t h e r  s i g n i f i c a n t  i m p e t u s  

came f rom gove rnmen t  s o u r c e s ,  n o t a b l y  t h e  P r e s i d e n t ' s  Commit tee  . I 

o n  M e n t a l  R e t a r d a t i o n  ( l 9 7 6 ) ,  and a  S e n a t e  Sub-commit tee  on  t h e  
- .F b" 

c i v i l  r i g h t s  o f  i n s t i t u t i o r $ a l i s e d  p e r s o n s  ( 1 9 7 7 ) ,  I - The fo rmer  

recommended th.e e s t a b l i s h m e n t  o f ,  i n t e r  a l i a ,  " a  n a t i o n w i d e  
1 

i_ - 
*stem o f  p u b l i c  legal advocacy  s e r v i c e s "  ( I b i d . 4 5 )  to  g i v e  7 J  

e f f e c t  ko s p e c i f i ' e  r i g h t s  a d o b t e d  by t h e  Genelral  Assembly o f  t h e  

U-nited N a t i o n s  i n ,  1 9 7 2  ' ( D e c l a r a t i o n  o f  G e n e r a l  and  S p e c i f i c  
b 

R i g h t s  o f  " the  M e n t a l l y  H a n d i c a p p e d ) ,  , a s  e n s h r i n e d  i n  t h e  f e d e r a l  
'-L 

D e v e l o p m e n t a l l y  D i s a b l e d  A s s i s t a n c e  --- and  B i l l  o f  R i g h t s  A c t  (P.L.  

94-103) p a s s e d  by  t h e  U n i t e d  S t a t e s  C o n g r e s s  i n  1975:  T h i s  . A c t  

c a n ,  i n  i t s e l f  ,' b e  s e e n  to  be a n  i m p o r t a n t  s o u r c e  o f  

encou ragemen t  g i v e n  t h a t  a  d i r e c t i v e  ( y e t  t o  be  

p r o c l a i m e d )  t h a t  i n  o r d e r  f o r  f e d e r a l  f u n d i n g  t h e  
"b 

s t a t e s  s h  u l d  h a v e  e s t a b l i s h e d ,  by ~ c t b b e r ,  1 9 7 7 ,  a n  advocacy  P 
s y s t e m  to  p r o t e c t  and e n f o r c e  t h e  r i g h t s  o f  t h e  d e v e l o p m e n t a l l y  

d i s a b l e d  ( P o w e 1 1 , 1 9 7 8 ) ( a l s o  see,  S c a l l e t t , l 9 8 0 ;  W e i s b e r g ,  

1 9 7 9 ) .  l4 W h i l s t  s u c h  a n  i m p e t u s '  was p r i m a r i l y  to  t h e  b e n e f i t  o f  

t h e  d e v e l o p m e n t a l l y  d i s a b l e d  a s  opposed  to  t h e  m e n t a l l y  i l l ,  t h e  

S e n a t e  Sub-Commit tee ' s  h e a r i n g s  had a ' m o r e  g e n e r a l  a p p l i c a t i o n .  , 

0 

I n  what  t h e  Committee d e s c r i b e d  a s ,  "an  a t t e m p t  to  d e a l  

w i t h  t h e  l a s t  g;eat f r o n t i e r  o f  c i v i l  r i g h t s  l i t i g a t i o n " ,  t h e y  

s o u g h t  to  e s t a b l i s h  l e g i s l a t i o n  t h a t  would p r o v i d e  an  e f f e c t i v e  

and  c e n t r a l i s e d  mec@anism f o r  t h e  p r o t e c t i o n  o f  c i t i z e n s '  

r i g h t s .  I n  p a r t i c u l a r ,  s u c h  l e g i s l a t i o n  was t o  f o r m a l i s e  and 



P 

s t r e n g t h e n  t h e  o p e r a t i o n s  o f  t h e  f e d e r a l  A t t o r n e y - G e n e r a l  wheh 

b r i n g i n g  a c t i o n s  a g a i n s t  s t a t e s  to  p r o t e c t  r i g h t s . ,  I n  t h i s -  

r e s p e c t ,  t h e y  c l e a r l y  e x t e n d e d  t h e i r  'mandate fp encompass  a l l  ' 

C a .  i n s t i t u t i o n a l i s e d  p e o p l e .  The Committee h e a r  e v i d e n c e  from a  

wide r a n g e  o f  c o n c e r n e d  i n d i v i d u a l s ,  i n c l u d i n g  t h o s e  i n v o l v e d  i n  ' 

m e n t a l  h e a l t h  advocacy  ( G a r c i a ,  1977;  Fr iedman,  1977)  . A s  a. , 

r e s u l t ,  t h e  d i f f i c u l t i e s  c o n f r o n t i n g  e x i g t i n g - s p e c i a l -  l e g a l  - 
L 

s e r v i c e s  f o r  t h e  m e n t a l l y  ill were e f f e c t i v e l y  exposed  and ,  it 

a p p e a r s ,  a t t r a c t e d  b o t h  c o n s i d e r a b l e  a t t e n t  i o n  and sympa th i  
e .  

(U.S. S e n a t e  Sub-Commit tee , l977) .  

I n  a l l  p r o b a b i l i t y ,  however,  i t  was t h e  p romise  o f  f i s c a l  

s u p p o r t  i n  r e l a t i o n  t o  t h e  d e v e l o p m e n t a l l y  d i s a b l e d  t h a t  

s t i m u l a t e d  t h e  emergence o f  l e g a l  advocacy s e r v i c e s ;  a  . . 

p r o p o s i t i o n  t h a t  ,seems to  be  suppor  t e  by a  closer e x a m i n a t i o n  
t . r & 

of  t h e  t y p e s  of  sfk.rvices t h a t  e x i s t  a t  t h e  moment. i 

~ l t h c p g h  d i f f i c u l t  to  d e t e r m i n e  w i t h  p r e c i s i o n  t h e r e  now. 
. . 

a p p e a r  to  be 139 l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s  i n  
1 * 

t h e  U n i t e d  s t a t e d 1 1  s t a t e s ,  W a s h h g t o n  D.C. and  t h e  

t e r r i t o r i e s  o f  t h e  V i r g i n  I s l a n d s ,  Guam and P u e r t o  R i c o  have  

%some form o f  l e g a l  s e r v i c e  or l e g a l  advocacy  a l t h o u g h  n a t i ~ n a l  
. . 

' 

cover,ag,e i s  on, ly  c o m p l e t e  i n  t h e  c a s e  o f  : t h e ~ d e v e l o p m ~ n ~ a l , l y  

d i s a b l e d .  T a b l e  I p r o v i d e s  a  breakdown o f  t h e  1 3 9 s A g e n c i e s  
I "  ' 

i n d i c a t i n g  t h e  t y p e  o f  o r g a n i s i n g  body and* t h e  main einphasis  

( t h a t  i s ,  t h e  tFpe o f  c i l i e n t  g r o u p  s e r v e d )  o f  t he -  s e r v i c e s . 1 5  



TABLE I 

NUMBER AND DISTRIBUTION OF LEGAL ADVOCACY SERVICES FOR 

MENTAL HEALTH PATIENTS AND THE DEVELX>PMEXTALLY 

DISABLED: UNITED STATES OF AP.IERICA 19 79-19 80 

WIN EMPHASIS 

Developrrwtally Mentally Both 
O r g a n i z i n g  Agency  D i s a b l e d  111 

State or  erritow 
Dev.  is .Advocacy 
P m g r a m  

O t h e r  Dev.Dis.  
A d m c a c y  Agency 

C o m n u n i t y  Legal 
S-ervice or Legal 
Aid Society Dev. 
D i s .  Advocacy 
P r o g r a m  5 

Independent Advocacy 
P r o g r a m  for Wnta l ly  
I11 and Dev.Dis.  

S ta te  P u b l i c  I 

. A d v o c a t e  
( b k n t a l  H e a l t h  

A&=cy) 

Bar Associ@tion 
~ t a l  ' H e a l t h  
A d m c a c y  P r o j e c t  

P u b l i c  D e f e n d e r s  
O f f i c e :  Wntal 
H e a a t h  Division 

Legal Aid Society 
Legal Advocacy/Wntal 
H e a l t h  Law P r o j e c t  

University L a  School- 
Wtal H e a l t h  Law 
P r o j e c t  - 
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State Suprerre Court 
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Services; Mental 
Patients Advocacy 
Project 

- C i v i l  Rights o r  
Public Interest  

A9-T 
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fo r  Generally 
Handicapped o r  
Disabled PersonS - 
(e.g. Deaf, Aged, 
War Veterans) 

~isCe1laneou.s 
Agencies . 
(Affil iation or  
Smpe is unclear) 



I t  w i l l  be  n o t e d  t h a t  7 2  o f  t h e  139 s e r v i c e s  . a re  p r i m a r i l y  

f o r  t h e  d e v e l o p m e n t a l l y  d i s a b l e d  and t h a t  4 0  a r e  p r o v i d e d  by 

a g e n c i e s  o r g a n i s e d  by a  s t a t e  o r  ' t e r r i t o r y  government  i n  

r e s p o n s e  t o  t h e  promise  o f  f e d e r a l  government  f i s c a l  s u p p o r t .  

P r i v a t e  a g e n c i e s  o r g a n i s e  26 advocacy*  s e r v i c e s  w h i l s t  l e g a l  a i d  

b o d i e s  have e s t a b l i s h e d  f i v e  s p e c i a l  l e g a l  s e r v i c e s  f o r  t h e  . 

d e v e l o p m e n t a l l y  d i s a b l e d  a s  an annex p r o j e c t  to  t h e i r  main 

d e l i v e r y  programme.16 The remain ing  67 advocacy s e r v i c e s  a s s i s t  

e i t h e r  t h e  m e n t a l l y  ill o r , b o t h  t h e  men ta lby  i l l  and t h e  
i 

d e v e l o p m e n t a l l y  d i s a b l e d .  Of t h e  l a t t e r ,  s i x  a r e  a g e n c i e s  

conce rned  g e n e r a l l y  w i t h  c i v i l  r i g h t s  o r  p u b l i c  i n t e r e s t  law f o r  
& 

many g r o u p s  b e s i d e  t h e  m e n t a l l y  ill b u t  a l s o  i n c l u d e  t h e  Menta l  

H e a l t h  Law P r o j e c t  i n  Washington ,  D.C. ,  and t h e  Men ta l  H e a l t h  

Law P r o j e , c t  i n  New York ( a  b ranch  o f  t h e  N e w  Y o r k  C i v i l  

L i b e r t i e s  Union) bo th  o f  which a r e  q e l l  known f o r  t h e i r  long  

s t a n d i n g  c o n c e r n  w i t h  p a t i e n t s '  r i g h t s .  l7 W h i l s t  4 f u r t h e r  t h r e e  
L 

a g e n c i e s  s e r v i n g  bo th  t h e  m e n t a l l y  ill and t h e  d e v e l o p m e n t a l l y  

d i s a b l e d  a r e  p r o v i d i n g  d i r e c t  advocacy  s e r v i c e s  ( M i s s i s s i p p i  

Men ta l  H e a l t h  P r o j e c t ,  M i s s o u r i  I p s t i t u t i o n a  aw P r o j e c t  and . 
. . 

t h e  Nor th  C a r o l i n a  P r o t e c t i o n  and Advocacy ~yk tem) ,  f o u r t e e n  a r e  , 

i n v o l v e d  i n  d i r e c t  advocacy 

a l l  handicapped  o r  d i s a b l e d  

war v e t e r a n s  a s  w e l l  a s  t h e  

f o r  a  b roade r  c l i e n t  g roup ,  namely 

p e r s o n s  ( e . g .  t h e  d e a f ,  t h e  aged and 

d e v e l o p m e n t a l l y  d i s a b l e d ) .  

Only 38 o f  t h e  9 advocacy  s e r v i c e s  a r e ,  t h e r e f o r e ,  % .a 
p r o v i d i n g  l e g a l  s e r v i c e s  s p e c i f i c a l l y  f o r  t h e  m e n t a l l y  i l l ,  a  

/ 



c l o s e r  e x a m i n a t i o n  o f  t h e s e  s e r v i c e s  d e m o n s t r a t i n g  t h e  p r e s e n c e  

o f  c l o s e  t i e s  w i t h  t h e  l eg . a l  a i d  movement n o t  found i n  r e l a t i o n  

t o  s e r v i c e s  f o r  t h e  d e v e l o p m e n t a l l y  d i s a b l e d .  E i g h t  s e r v i c e s  a r e  

m e n t a l  p a t i e n t s 1  advocacy  p r o j e c t s  e s t a b l i s h e d  by c o n v e n t i o n a l  

community l e g a l  s e r v i c e s  a s  an  a d j u n c t  t o  t h e i r  b r o a d e r  d e l i v e r y  

- sys tem.  Western  M a s s a c h u s e t s  L e g a l  S e r v i c e s .  o p e r a t e  a  w e l l  

e n t r e n c h e d  p r o ' j e c t  i n  t h e  Nor thampton S t a t e  ~ o s ~ ' i t a 1  (see 

Schwar t z  6 S t e r n , 1 9 7 7 ) ,  w h i l s t ,  i n  t h e  S t a t e  o f  Washington ,  

E v e r g r e e n  L e g a l  . S e r v i c e s  have  an e q u a l l y  w e l l  o r g a n i s e d  
P - ,  

i n s t i t u t i o n a l  l e g a l  s e r v i c g  p r o j e c t  a f f e c t i n g  f i v e  cen t res :d8  

an  a d d i t i o n a l  p r o j e c t  i n  the same s t a t e  i s  o p e r a t e d  by t h e  

Spokane Lega l  S e r v i c e s  C e n t r e .  I n s t i t u t i o n b  i n  M i n n e a p o l i s  a r e  

s e r v e d  by b n t r a l  Minnesota  Lega l  S e r v i c e s .  I n  a d d i t i o n  t o  

s e r v i c e s  i n  khe l a t t e r  c a t e g o r y ,  f i v e  u n i v e r s i t y  law s c h o o l s  and 

s i x  t le 'gal  a i d  s o c i e t i e s  have  o r g a n i s e d  m e n t a l  h e a l t h  law 

p r o j e c t s  i n v o l v i n g  d i r e c t  p a t i e n t  s e r v i c e s ,  l9 w h i l s t  i n  t h r e e .  ' 

l o c a t i o n s  ( L o s  Ange le s  County,  Washington,  D.C. ,  and B a l t i m o r e ,  

Maryland)  l e g a l  s e r v i c e s  a r e  p r o v i d e d  by a  s p e c i a l  m e n t a l  h e a l t h  

d i v i s i o n  o f  t h e  P u b l i c  D e f e n d e r ' s  O f f i c e .  Three  l e g a l  s e r v i c e s  ' 

a r e  p r o v i d e d  d i r e c t l y  by t h e  American Bar A s s o c i a t i o n  a s  a  

c o n t i n u a t i o n  o f  t h e i r  i n i t i a l ,  e x p e r i m e n t a l  m e n t a l  h e a l t h  
f 

advocacy  p r o j e c t s  e s t a b l i s h e d  i n  1977 (Have r ton ,  Nor r i s town  and 
I & 1 

W e r n e r s v i l l e  S t a t e  ~ o s ~ i d a l s  i n  ~ e n n s ~ 1 v a n i a ) f ' a n d  a  f u r t h e r  t w o  
f 

p r o j e c t s  a r e  o p e r a t e d  by County Bar A s s o c i a t i o n s  i n  C a l i f o r n i a  

-& 

( L o s  Angeles  County and S a n t a  C l a r a  Coun ty ) .  



P r o b a b l y  t h e  most w e l l  known l e g a l  s e r v i c e  f o r  t h e  m e n t a l l y  

. i l l  is  t h a t  p r o v i d e d  by t h e  N e w  York M e n t a l  H e a l t h  I n f o r m a t i o n  

S e r v i c e ,  ,an a g e n c y  c o n t r o l l e d  by t h e  N e w  York S t a t e  Supreme 

C o u r t .  T h i s  a p p r o a c h  a p p e a r s  t o  h a v e  b e e n  f o l l o w  d ,  i n  p a r t ,  by ;2 
/ t h e  M a s s a c h u s e t t s  S t a t e  Supreme C o u r t  which , h a s  e s t a b l i s h e d  a  4 

m e n t a l  h e a l t h  l e g a l  a d v i s o r s  p r o g r a m  c o v e r i n g  v a r i o u s  s t a t e  

i n s t i t u t i o n s .  From i t s  c e n t r a l  o f f i c e  i n  B o s t o n ,  t h e  p r o g r a m  

a d m i n i s t e r s  b r a n c h e s  i n  B e l c h e r  town S t a t e  S c h o o l  and t h e  

D a n v e r s ,  F e r n o l d  a n d  Worcester S t a t e  H o s p i t a l s .  C o l l e c t i v e l f t  
1 

t h e s e  a g e n c i e s  i n  N e w  York and  M a s s a c h u s e t t s  a c c o u n t  f o r  s i x  '\ 

l e g a l  s e r v i c e s .  
. - 

F i n a l l y .  it is n e c e s s a r y  to  c o n s i d e r  f i v e  o t h e r  s e r v i c e s  

p r o v i d e d ,  t h r o u g h  g o v e r n m e n t ,  by way o f  t h e  r e c e n t l y  d e v e l o p e d  

c o n c e p t  o f  a  P u b l i c  A d v o c a t e .  A s  S u l l i v a n  r e p o r t s  ( 1 9 7 9 ) ,  t h e  

f i r s t  P u b l i c  A d v o c a t e  i n  t h e  U n i t e d  S t a t e s  b e g a n  work i n  N e w  

J e r s e y  i n  1974  w i t h  terms o f  r e f e r e n c e  s i m i l a r  t o  t h o s e  c 
a s s o c i a t e d  w i t h  Ombudsmen i n  o t h e r  c o u n t r i e s .  A s i g n i f i c a n t  

- 

. d i f f e r e n c e  l i e s  i n  t h e  f a c t  t h a t ,  a t  l e a s t  i n  N e w  J e r s e y ,  t h e  

P u b l i c  A d v o c a t e  h a s  a  r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  t h e  

P u b l i c  D e f e n d e r ' s  O f f  ice and  c a n  u n d e r t a k e  a c t i o n s  o n  b e h a l f  o f  

a n y  g r o u p  o r  i n  t h e  p u b l l c  i n t e r e s t ;  i n  t h i s  r e s p e c t  i t  is a  

more p o w e r f u l  o r g a n i s a t i o n  t h a n  a n y  Ombudsman's o f f i c e  
\ 

(Weeks ,1978) .  The N e w  J e r s e y  D e p a r t m e n t  o f  t h e  P u b l i c  A d v o c a t e  

h a s  e s t a b l i s h e d  t h r e e  b r a n c h  o f f i c e s  d e a l i n g  w i t h  m e n t a l  h e a l t h  

i s s u e s  ( i n  Camden, Newark and  T r e n t o n ) ;  a  s y s t e m  f o l l o w e d  i n  
< 



Kentucky (Off ice o f  t h e  P u b l i c  Advoca te ,  F r a n k f o r t )  and iq9,Rhode 

I s l a n d  (Off  ice o f  t h e  Menta l  H e a l t h  Advoca te ,  ~ r a n s t o - n )  . 
I t  is t h u s  p o s s i b l e  to  see, i n  Un i t ed  S t a t e s  j u r i s d i c t i o n s ,  

something o f  a  p r a c t i c a l  f u s i o n  o f  m e n t a l  h e a l t h  law and l e g a l  

a i d  i n t e r e s t s ,  p a r t i c u l a r l y  i n  r e l a t i o n  t o  p a t i e n t s  c l a s s i f i e d  

a s  ' m e n t a l l y  i l l ' .  I n d e e d ,  a s  Wald & Fr iedman n o t e  ( 1 9 7 8 ) ,  t h e  

l e v e l  of  fund ing  and t h e  p r i o r i t i e s  o f  t h e  L e g a l  S e r v i c e  

C o r p o r a t i o n  w i l l  h ave  a  c o n s i d e r a b l e  i n f l u e n c e  on deve lopments  

i n  t h e  a r e a .  However, t h e r e  i s ,  by no means, an o v e r - r e l i a n c e  on 

" l e g a l  a i d  o r g a n i s a t i o n s  nor  i s  i t  a p p a r e n t  t h a t  such  a g e n c i e s  

have  been t h e  o n l y  s o u r c e  o f  encouragement  i n  r e l a t i o n  t o  

d e v e l o p i n g  p a t i e n t s '  l e g a l  s e r v i c e s .  A major impe tus  a p p e a r s  t o  

have come from, a )  l e g a l  p r o f e s s i o n  b o d i e s  f u n d i n g  ' v a r i o u s  

expeg imen t s  ( e . g .  t h e  American Bar  A s s o c i a t i o n )  ; b )  a g e n c i e s  
' A  

e s t a b l 4 s h e d  by t h e  c o u r t s  ( e = g .  t h e  N e w  York Menta l  H e a l t h  
* ,  4' , .- - = 

..7 , s I  __- - 
~ n f o r & & i o n  ~ e r v i c ' ~ ) ;  and c )  s&.te a g e n c i e s  d i r e c t e d  by c o u r t  

L >, 2 
o r d e r s  ( s e e ,  f o r  example,  Davis  v  ~ a L & o r 2 O )  or e s t a b l i s h e d  by 

1 - -- 
u, 

l e g  i s l a t i o n 2 1  t o  o r g a n i s e  and o p e r a t L L  sp -ec i a l .  p a t i e n t  advocacy 

s e r v i c e s  ( f o r  a l l  c l i e n t s  o • ’  t h e  men ta l  h e a l t h  sys t em)  

i n d e p e n d e n t  of  or a s  an  a d j u n c t  to ,  p u b l i c  defe 'nder systerils. 

T h i s  c o n t r a s t s ,  I would a r g u e ,  w i t h  t h e  s i t u a t i o n  p r e v a i l i n g '  i n  

Commonwealth j u r i s d i c t i o n s ,  p a r t i c u l a r l y  i n  Canada and 

(" 
A u s t r a l i a .  

Given t h a t  many m e n t a l  h e a l t h  p a t i e n t s  were and a r e ,  a l s o  

e c o n o m i c a l l y  poor ,  it w i l l  be a p p a r e n t  t h a t  t h e  t e n e t s  o f  



J 

PQSrerty law and l e g a l  a i d  app ly '  i n  t h e i r  c a s e .  Indeed  . t h e  growth 

. o f  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s ,  i n  Commonwealth 
L 

j u r i s d i c t i o n s ,  c a n  be  s e e n  t o  be t i e d  more c l o s e l y  to  l e g a l  a i d  

s t r u c t u r e s  t h a n  is t h e b c a s e  i n  t h e  Un i t ed  S t a t e s ;  s t r u c t u r e s  

t h a t  emerged i n  t h e  d i f f e r e n t  j u r s i d i c t i o n s  t o  g i v e  e f f e c t  t o  a  

p h i l o s o p h y  o f  a l l o w i n g  ' e q u a l  j u s t i c e  f o r  a l l ' .  A s  I have a rgued  

e l s e w h e r e ,  i n  r e l a t i o n  t o  Commonwealth j u r i s d i c t i o n s  

( G o r d o n , l 9 8 1 ) ,  " t h e  deve lopment  o f  l e g a l  a i d  s y s t e m s  h a s  

p r o v i d e d  f i n a n c i & ,  o r g a n i s a t i o n a l  and c o n c e p t u a l  s u p p o r t  and 

_ d i r e c t i o n  ( f o r  m e n t a l  p a t i e n t s '  l e g a l  s e r v i c e s )  , g i v i n g  i)  an  

impe tus  t o  t h e  few p r e - e x i s t i n g  b u t  ad hot l e g a l  s e r v i c e s  

( n o t a b l y  t h o s e  a v a i l a b l e  t h rough  p a t i e n t s 1 <  o r g a n i s a t i o n s ) ;  i i )  a 
I 

s e l e c t i o n  o f  d i f f e r e n t  l e g a l  s e r v i c e  d e l i v e r y  modes; and i i i )  

R a g e d  g r o u p s  such  a s  m e n t a l  h e a l t h  p a t i e n t s . !  

A t  t h e  same t i m e  such  s y s t e m s  have a l s o  t ended  to  d e t e r m i n e  

t h e  emphas is ,  app roach  a n d ,  to  some e x t e n t ,  t h e  impac t  o f  

e x i s t i n g  s e r v i c e s ,  n o t a b l y  t h e  p h y s i c a l  d e l i v e r y  qode ,  t h e  

d e l i v e r y  s t y l e ,  and t h e  d e l i v e r y  o b j e c t i v e s .  L e g a l  a i d . s y s t e m s ,  
I 

which a r e  a f  f e c t e d  by p r e v a i l i n g  government  o r  l ' ega l  p r o l e s s i o n ,  

p o l i c i e s ,  have  p r o v i d e d  a  framework i n  r e l a t i o n  to  c o v e r a g e  ( t h e  

t y p e s  of  c a s e s  t h a t  w i l l  be u n d e r t a k e n ) ,  c l i e n t  e l i g i b i l i t y  ( i n  

g e n e r a l ,  o n l y  p a t i e n t s  w i t h  l i m i t e d  incomes a r e  a b l e  to  b e n e f i t  

f rom l e g a l  a i d  schemes) and - r emunera t ion  f o r  l e g a l  worke r s .  A s  

such  t h e y  have a l s o  t ended  to  r e s t r a i n  t h e  w o r k  o f  l e g a l  
* .  

90 



s e r v i c e s  i n  - b o t h  a  p r o c e d u r a l  and  e c o n o m i c  s e n s e .  * 

T h i s  is n o t  t o  s u g g e s t  t h a t ,  i n  j u r i s d i c t i o n s ,  

l e g a l  a i d  s y s t e m s  h a v e  b e e n  t h e  o n l y  

m e n t a l  p a t i e n t s '  l e g a l  s e r v i c e s .  I n d e e d ,  i \ ~ n g l a n d ,  t h e  
u 

d o m i n a n t  s o u r c e  o f  l e g a l  a s s i s t a n c e  h a s  b e e n  i n  <he h a n d s  o f  t h e  

L e g a l  D e p a r t m e n t  o f  t h e  N a t i o r p r l  ~ s s ~ c i a d o n  f o r  M e n t a l  H e a l t h  
B 1 

( M I N D )  , a d i v i s i o n  o f  a n  a g e d y  t h a t  h a s  l o n g  a c t e d  a s a  

' c o n s u m e r  g r o u p '  f o r  m e n t a l  h e a l t h  p a t i e n t s .  A l t h o u g h ,  a s  G o s t i n  

r e p o r t s  ( 1 9 7 7 )  (see a l s o  B a c o n , 1 9 7 5 ) ,  t h e  B r i t i s h ,  N a t i o n a l  

C o u n c i l  f o r  C i v i l  L i b e r t i e s ,  had  p r o v i d e d  a  l i m i t e d  scheme o f  

v o l u n t e e r  r e p r e s e n t a t i o n  f o r  p a t i e n t s  a p p e a r i n g  b e f o r e  r e v i e w  

t r i b u n a l s  s i n c e . 1 9 5 9  it is o n l y  s i n c e  1979  t h a t  t h e  b e g i n n i n g s  

o f  an  o r g a n i s e d  r e p r e s e n t a t i o n  s e r v i c e ,  t h r o u g h  M I N D ,  h a s  b e e n  

i n  o p e r a t i o n  ( G o s t i n  & R a s s a b y , l 9 8 0 ) .  However,  t h i s  s e r v i c e  i s  

s t i l l  t i e d  to  t h e  E n g l i s h  l e g a l  a i d  ' s y s t e m '  a n d  i t s  a t t e n d a n t  

f i n a n c i a l  and o r g a n i s a t i o r ? a l  w e a k n e s s e s  (9 - c i t ) .  S ' i m i l a r l y ,  i n  
I 

C a n a d a ,  t h e  C a n a d i a n  M e n t a l  H e a h t h  A s s o c i a t i o n ,  , a n o t h e r  

' c o n s u m e r  g r o u p ' ,  p l a y e d  a n d  s t i l l  p l a y s  a  s i g n i f i c a n t  ro le  i n  

p r o v i d i n g ,  -- i n t e r  a l i a ,  p a t i e n t  r e p r e s e n t a t i o n  b e f o r e  r e v i e w  

b o a r d s  and  t h e i r  e q u i v a l e n t  ( n o t a b l y  i n  O n t a r i o )  ( S t a n d i n g  

S o c i a l  Deve lopment  C o m m i t t e e , l 9 7 8 ;  Swadron & S u l l i v a n , 1 9 7 3 ) .  I n  

a d d i t  i o n ,  t h e  N a t i o n a l  L e g a l  R e s o u r  S e r v i c e  ( f o r m e d  i n  1 9 7 8 )  

of t h e  N a t i o n a l  I n s t i t u t e  o n  M e n t a l  a r d a t i o n  and  t h e  more  

r e c e n t l y  e s t a b l i s h e d  ( 1 9 8 0 )  Advocacy R e s o u r c e  C e n t r e  f o r  t h e  

H a m ? ! Z a p  ed (ARCH), i n  T o r o n t o ,  h a v e  b e e n  a c t i v e  i n  p w ~ s u i n g  t h e  
/' P 

.\ 



i n t e r e s t s  q f ,  i n  p a r t i c u l a r ,  t h e $ d e v e l o p m e n t a l l y  d i s a b l e d .  
e 

N o t w i t h s t a n d i n g  t h e  impac t  o f  t h e s e  a g e n c i e s ,  however,  i t  is 

' appa ren t  t h a t  f o r m a l  l e g a l  a i d  s y s t e m s  have been t h e  p r i n c i p a l  

d r i v i n g  f o r c e  i n  d e v e l o p i n g  p a t i e n t s '  l e g a l  s e r v i c e s .  An 
C 

e x a m i n a t i o n  o f  t h e  emergence o f  such  s e r v i c e s ,  i n  Commonwealth 

j u r i s d i c t i o n s ,  s h o u l d  s e r v e  t o  e s t a b l i s h  t h i S  p o i n t .  

I t  a p p e a r s  t h a t ,  i n  Canada, t h e  e a r l y  1970s  saw s e v e r a l  
Q 

i n i t i a l  deve lopmen t s  j n  p r o v i d i n g  l e g a l  s e r v i c e s  f o r  p a t i e n t s .  

I n  1972 ,  i n  B r i t i s h  Columbia,  a  l o o s e  amalgamation o f  i n t e r e s t e d  

p a r t i e s  ( a  p s y c h i a t r i c  s o c i a l  wogker,  law s t u d e n t s  and l a w y e r s  

i n v o l v e d  i n  t h e  t h e n  e v o l v i n g  l e g a l  a i d  movement) began a  

l i m i t e d  l e g a l  advocacy p r o j e c t  f o r  p a t i e n t s  i n  a  l a r g e  . -  
b 

. p s y c h i a t r i c  i n ~ t i t u t i o n . 2 ~  T h i s  p r o j e c t  d e v e l o p e d ,  a t  f i r s t  

under  t h e  a u s p i c e s  o f  t h e  B.C.  L e g a l  Aid S o c i e t y  and t h e r l u n d e r  

t h e  a u s p i c e s  o f  t h e  Vancouver Community Lega l  A s s i s t a n c e  S o c i e t y  

(V.C.L .A.S. ) w i t h  a s s i s t a n c e  f rom t h e  Donner Founda t ion  

(Vancover Community L e g a l  A s s i s t a n c e  S o c i e t y ,  1 9 7 3 ) .  I n  

~ e ~ t e m b e r  1977 ,  w i t h  f e d e r a l  government  s u p p o r t ,  V.C.L .A .S. 
i 

expanded t h e  p r o j e c t  and e s t a b l i s h e d  t h e  Menta l  ~ a t i e ~ t s '  

Advocate  P r o j e c t  i n  R ive rv i ew H o s p i t a l ,  Coqui t lam,  B.C. However, 

f e d e r a l  f o r  t h i s  p r o j e c ' t  was withdrawn i n  September  1980 
_ _- 

I - -  
dnd.  a l t h o u d h b  B .C.  Menta l  P a t i e n t s '  A s s o c i a t i o n  p r o v i d e d  

- - 
i n t e r i m  a s s i s t a n c e ,  t h e  P r o j e c t  had t o  suspend  f u l l  o p e r a t i o n s  

i n  J a n u a r y  1 9 8 1 . ~ ~  



T h i s  programme bas, and is, supplemented by the provinc ia l  

Legal Services  Society,  who i n  1 9 7 4  organised a  p a t i e n t s '  

appointee p ro jec t  t o  a s s i s t  those appearing before review panels 

es tabl i shed  under the Mental Health Act (Legal Aid 

Society.1977).  A panel of in te res ted  lawyers has been developed 

and, on rece ip t  of a  request  from e i t h e r  a  p a t i e n t  or an 

h o s p i t a l  s o c i a l  worker, the Legal Services  Society r e f e r  the 

matter t o  a  p r iva te  p r a c t i t i o n e r  on the panel,  the c o s t  of 

representat ion being born by the provinc ia l  mental hea l th  

author i ty .  2 4  ' 

Evidence of ea r ly  developments can a l s o  be found i n  Nova 
# 

Sco t i a ,  Ontario and Manitoba. I n  1973, i n  response t o  increased 

requests  fo r  a s s i s t ance  from mental heal th  p a t i e n t s ,  t h e  

alhousie  Legal Aid Service conducted research i n t o  the l e g a l  

eeds of those* persons i n  Metropolitan Halif  ax/Dar tmouth who "; 
were confined i n  mental i n s t i t u t i o n s ,  or who were - 
developmentally disabJed (Dalhousie Legal Aid Service , l973) .  

Their repor t  c a l l e d  for  the use of a  s p e c i a l l y  t r a ined  

para- legal  to  dea l  w i t h  mental heal th  i s sues  genera l ly  although 

- Ohis idea has ye t  to  be opera t ional i sed  i n  Nova Scotia.25 

In the same year ,  i n  Ontario,  a  sub-committee of the 

provinc ia l  Legal Aid Committee was appointed t o  examine a  br ie f  
I 

from the Psych ia t r i c  Hospi tal  P a t i e n t s  Welfare Association (a  

provinc&wide, p a t i e n t s '  group) c  ncern ' g  matters  r e l a t e d  t o  . . v 
safeguarding the c i v i l  r i g h t s  of involuntar i ly  committed 



p a t i e n t s  ( L e g a l  Aid  Commi t tee  o f  O n t a r i o , 1 9 7 3 ) .  A s  a  r e s u l t ,  a  

s p e c i a l  t r a i n i n g w  programme w a s  o r g a n i s e ' d  to  p r e p a r e  v o l u n t e e r  

d u t y  c o u n s e l ,  w o r k i n g  u n d e r  t h e  p r o v i n c i a l  ' j u d i c a r e '  s y s t e m ,  

f o r  a n  e x p e r i m e n t  i n  p r o v i d i n g  l e g a l  a ~ s i ~ t a n c e  t o  p a t i e n t s  i n  
4 

p r o v i n c i a l  p s y c h i a t r i c  h o s p i t a l s .  B e c a u s e  o f  d i f f i c y l t i e s  p o s e d  
I 

by t h e  need  f o r  c o u n s e l  t o r h a v e  a c c e s s  t o  p a t i e n t s '  r e e o r d s  and 

t h e  f e a r  t h a t  t h i s  would b r e a c h  h o s p i t a l / p a t i e n t  
8 

c o n • ’  i d e n t i a l i  t y 2 6  t h e  commencement o f  t h e  p l a n n e d ,  o n e  y e a r  

p r o j e c t  was d e l a y e d  ( L e g a l  Aid  Commi t tee  o f  O n t a r i o ,  1 9 7 4 ) .  

F i n a . 1 1 ~  i n  e a r l y  1 9 7 5 ,  d u t y  c o u n s e l  a p p e a r e d  i n  1 4  O n t a r i o  

p s y c h i a t r i c  i n s t i t u t i o n s  ( i n c l u d i n g  t h r e e  f o r  t h e  ' . m e n t a l l y  
I, 

r e t a r d e d ' )  a n d ,  on  a  r e g u l a r  b a s i s ,  a t t e m p t e d  to  a s s i s t  p a t i e n t s  . .3 

w i t h  l e g a l  p r o b l e m s  ( L e g a l  Aid  Commi t tee ,  1 9 7 5 ;  S c h a c h t e r  & 

S h e p p a r d , l 9 7 5 ) .  T h i s  programme i s  s t i l l  i n  o p e r a t i o n . 2 7  

W h i l s t  t h i s  s y s t e m  was b e i n g  d e v e l o p e d  a n d  o p e r a t i o n a l i s e d  

a n  i n d e p e n d e n t ,  p a t i e n t s '  ombudsman e x p e r i m e n t  began  a t  t h e  

L a k e s h o r e  P s y c h i a t r  ic  H o s p i t a l  i n  T o r o n t o .  The scheme,  which  was 

n o t  a  ' l e g a f  s e r v i c e '  i n  t h e ' o o n v e n t i o n a l  s e n s e ,  r a n  f r o m  May 

1 9 7 3  to  O c t o b e r  1974 a n d ,  a s  Dobson & Hansen r e p o r t  ( 1 9 7 6 )  was 

d e s i g n e d  t o  p r o v i d e  a  mechanism f o r  g r o t e c t i n g  p a t i e n t s '  r i g h t s  
/ 

i n  a n  e s s e n t i a l l y  m e d i a t o r y  c o n t e x t .  

"The ombudsman was  t o  p r o m o t e  p a t i e n t s '  a w a r e n e s s  o f  
t h e i r  l e g a l  s t a t u s  a n d  a p p e a l  a v e n u e s x  d u r i n g  
h o s p i t a l i s a t i o n .  When p a t i e n t s  f e l t  t h e y  w e r e  b e i n g  . 
t r e a t e d  u n f a i r l y  by t h e  h o s p i t a l ' s  b u r e a u c r a c y  ( t h e  
ombudsman) was a v a i l a b l e  to  t h e  , p a t i e n t  t o  i n v e s t i g a t e .  
( H e )  was to  e s t a b l i s h  a n  o v e r v i e w  on p a t i e n t s '  r i g h t s  
and  recommend c h a n g e s  i n  5 o l i c y  a n d  p r a c t i c e  where  



Q a t i e n t s '  i n t e r e s t s  were unduly compromised. " (9 
c i t  : 49 2)  - 

I n  a d d i t i o n ,  t h e  ombudsman s o u g h t  to  e d u c a t e  h o s p i t a l  s t a f f  i n  

a n , a t t e m p t  t o  p r e v e n t  many o f  t h e  problems t h a t  were found to  be 
L 

a r i s i n g .  In g e n e r a l  t h e  scheme appea red  t o  be s u c c e s s f u l  - 

p a r t i c u l a r l y  a s  t h e  ombudsman s o u g h t  to  c o n s i d e r  t h e  ' r i g h t s '  o f  

a l l  t h e  p a r t i e s  i n  a  d i k p u t e .  I n  do ing  s o ,  he  a t t e m p t e d  t o  a v o i d  

t h e  p o l a r i s a t i o n  a s s o c i a t e d  w i t h ' a  p a r t i s a n  app roach  t o  

p r o t e c t i n g  p a t i e n t s '  r i g h t s .  The r e a s o n s  f o r  n o t  c o n t i n u i n g  t h e  

scheme a r e  u n c l e a r  a l t h o u g h  t h e  f i n a l  o p e r a t i o n a l i s a t i o n  o f  t h e  

L e g a l  AidoComrnittee. d u t y  c o u n s e l  scheme was o b v i o u s l y  
Cc 

i n • ’  l u e n t i a l .  

A t  t h e  same time a s  t h e  d u t y  c o u n s e l  scheme was be ing  

d e v e l o p e d ,  an i n d e p e n d e n t  l e g a l  c l i n i c  opened a t  t h e  ~ o r k ~ ~ i n c h  

G e n e r a l  H o s p i t a l  'in T o r o n t o .  O r g a n i s e d  by t h e  m e n t a l  h e a l t h  u n i t  

a t  t h e  h o s p i t a l  and s e v e r a l  p r i v a t e  p r a c t i t i o n e r s ,  t h e  c l i n i c  

a p p e a r s  to  ,have  commenced o p e r a t i o n s  i n  1974 i n  r e s p o n s e  t o  

p e r c e i v e d  p a t i e n t s 1 -  n e e d s  i n  t h e  more c o n v e n t i o n a l  l e g a l  

a id /pove r  t y  law a r e a s  (Monahan, 1975)  . ~ e r a l d e ' d  a s  a  l a u d a b l e  

example o f  an i n t e r d i s c i p l i n a r y  approach  t o  t h e  n e e d s  o f  m e n t a l  

h e a l t h  p a t i e n t s  (OJ c i t : 3 1 9 ) ,  t h e  scheme is  s t i l l  i n  o p e r a t i o n  

a l t h o u g h  it is now f u n c t i o n i n g  a s  a  l o c d t i o n  f o r  summary a d v i c e  

and  legal^ a i d  a p p l i c a t i o n s  ( funded  by t h e  O n t a r i o  L e g a l  Aid 

P l a n )  r a t h e r  t h a n  a s  an i n d e p e n d e n t  community-based l e g a l  c l i n i c  
0 

( O n t a r i o  L e g a l  Aid P l a n ,  1979)  .28 The y e a r  1974 a l s o  saw t h e  



9 

, *  * 
/> 

commencement o f  a  p a t i e n t s '  l e g a l  s e r v i c e  a t  t h e  Queen S t r e e t  

Men ta l  H e a l t h  C e n t r e  i n  Toron to .  Organ i sed  by T o r o n t o  Community 

P 

L e g a l  A s s i s t a n c e  S e r v i c e s  ( a n  agency e s t a b l i s h e d  by t h e  F a c u l t y  

of  Law, U n i v e r s i t y  o f  T o r o n t o  a n d  funded by t h e  O n t a r i o  L e g a l  
.i* 

Aid P l a n )  t h i s  l e g a l  s e r v i c e  was desicjried a s  an annex t o i a  

c o n v e n t i o n a l  community l e g a l  a i d  f a c i l i t y  answer ing  unmet l e g a l  

n e e d e n  a  f u l l  r a n g e  o f  a r e a s .  ~ ~ ~ a r e n t l y '  due  t o  a l a c k  o f  - 

i n t e r e s t  on t h e  p a r t  o f  p a t i e n t s  and some c o n f l i c t  betv?een l e g a l  

a i d  and men ta l  h e a l t h  c e n t r e  s t a f f ,  t h e  p r o j e c t  c l o s e d  down i n  

-1980.29 

> I t  a p p e a r s  t h a t ,  i n  Mani toba ,  t h e  p r o v i s i o n  o f  l e g a l  

s e r v i c e s  to  menta l -  h e a l t h  p a t i e n t s  ( p a r t i c u l a r l y  t h e  m e n t a l l y  
\ 

i l l)  was o f  i n t e r e s t  to  t h e  p r o v i n c i a l  L-egal Aid S e r v i c e s  
Q 

S o c i e t y  i n  1973 .  A s  B o l t p n ,  e t  a l ,  r e p o r t  ( 1 9 7 5 ) ,  i n  t h a t  y e a r ,  -- 
- 

" p r e l i m i n a r y  d i s c u s s i o n s  were c o n d u ~ ' t , e d  by t h e  S o c i e t y  w i t h  t h e  
% 

D i r e c t o r  o f  P s y c h i a t r i c  S e r v i c e s  and the ' , ,~&r , ica l  D i r e c t o r  o f  
%. .' 

S e l k i r k  and  Brandon ~ e - n t a l  H e a l t h  C e n t r e s '  (G c i t :  1) , f o l l o w i n g  - 
which a  committee was formed to  i n v e s t i g a t e  t h e  i % s p e .  A s  a  

a- 

r e s u l t  o f  t h e i r  r e p o r t  ( B o l t o n ,  -- e t  a l , 197*  a  d u t y  c o u n s e b  

s c h e m e  i n v o l J i n g  s t a f f  l a w y e r s  f rom community l e g a l  s e r v i c e s  

o f f i c e s ,  commenced o p e r a t i o n s  i n  J a n u a r y  1975 (9 c i t ;  L e g a l  Aid - 
S e r v i c e s  S o c i e t y  o f  Mani toba ,1975,1976)  and is s t i l l  i n  e f f e c t ,  

p r o v i d i n g  i n f o r m a l  a d v i c e  and c o u n s e l l i n g  t o  p a t i e n t s  a t  t h r e e  

c e n t r e s  i n  30 



The impe tus  c r e a t e d  by such  i n n o v a t i o n s  i n  t h e  e a r l y  1970s  

a g e n e r a t e d  o t h e r ,  l a t e r  r e s p o n s e s  on t h e  p a r t  o f  Canadian  l e g a l  - 
\ * 

a i d  b o d i e s .  I n  A l b e r t a ,  i n  1975 ,  community l e g a l  a i d  
- 

i n t e r v i e w e r s  were a p p o i n t e d  t o  improve t h e  p r o v i n c i a l  j u d i c a r e  r 

scheme by a p p l y i n g  a  s y s t e m  o f  ' o u t r e a c h '  t o  b e n e f i t  t h o s e  who 

were i n s t i t u t i o n a l i s e d  or o t h e r w i s e  u n a b l e  to o b t a i n  a c c e s s  to  

l e g a l  a i d  o f f i c e s  ( L e g a l  Aid A l b e r t a , 1 9 7 5 )  . P a r t i c u l a r  a t t e n t i o n  

was p a i d  t o  t h o s e  i n  t h e  m e n t a l  h e a l t h  i n s t i t u t i o n s  a t  Ponoka 

and O l i v e r  and a  l i m i t e d  e n q u i r y  was u n d e r t a k e n  to  d e t e r m i n e  t h e  

b e s t  method o f  me i n g  t h e  needs  o f  p a t i e n t s .  A r e g u l a r  C - - z + _  

< 2, 
'1 

programme o f  w e e k  v i s i t s  by l e g a l  a i d  i n t e r v i e w e r s  was - 
e s t a b l i . s h e d  in,  con j u n c t i o n  w i t h  an  a d v e r t i s i n g  campaign and the- 

# c t i - % i s s a t i o n  o f  ward & c i a 1  workers who a c t e d  t o  ' c h a n n e l 1  . = 

- , --A . I  \ c C i e n t s ;  a  scheme t h a t ' * i s  s t i l l  i n  o p e r a t i o n . 3 1  I n  a d d i t i o n ,  a  
'5 - 

s p e c i a l  was o r g a n i s e d  by Lega l  Aid A l b e r t a  t o  a s s i s t  

p a t i e n t s  a t  i n c a p a c i t y  h e a r i n g s  b e f o r e  r e v i e w  b o a r d s ;  a  sudden 

t empora ry  n e e d  t h a t  a r o s e  f rom t h e  t r a n s i t i o n a l  s e c t i o n s  o f  t h e  

Men ta l  H e a l t h  A c t ,  1972.32 A d u t y  c o u n s e l  ,scheme, i n v o l v i n g  -- 
p r i v a t e  p r a c t i t i o n e r s ,  was e s t a b l i s h e d  and h e a r i n g s  were 

c o n d u c t e d  a t  s i x  p r o v i n c i a l  i n s t i t u t i o n s ,  t h e  programme be ing  

comple t ed  and f i n a l l y  d i s m a n t l e d  i n  J u l y  1975 ( L e g a l  Aid 

A l b e r t a ,  1 9 7 6 ) .  . . 

. The L e g a l  S e r v i c e  Commission i n  Quebec a l s o  made l i m i t e d  

e f f o r t s  t o  a s s i - s t  m e n t a l  h e a l t h  p a t i e n t s ,  a l t h o u g h  n o t  u n t i l  , 

1976.  I n  t h i s  y e a r  l a w y e r s  f rom t h e  J o l i e t t e  l e g a l  a i d  bu reau ,  



i n  M o n t r e a l ,  conduc ted  an  e d u c a t i o n  programme f o r  ;mental h e a l t h  

p r o f e s s i o n a l s  a t  S t  C h a r l e s  H o s p i t a l  ( L e g a l  

Commiss ion , l976) .  The pro.jeC-t, which l a s t e d  f o r  18  months,  was 

d e s i g n e d  to  make l e g a l  a i d  f a c i l i t i e s  and l e g a l  s e r v i c e s  known 

to  s t a f f  and p a t i e n t s .  L e g a l  a i d  - i n f o r m a t i o n  was and s t i l l  i s ,  

made a v a i l a b l e  a t  , t h e  h o s p i t a l  and p a t i e n t s  who need/needed . 

l e g a l  a s s i s t a n c e  when h o s p i t a l i s e d ,  f o r  whatever  r e a s o n ,  
A 

were /a re  a u t o m a t i c a l l y  r e f e r r e d  t o  l e g a l  a i d .  bureaux  o u t s i d e  t h e  

h o s p i t a l .  P a t i e n t s  a r e  t h e n  t r e a t e d  a s  any o t h e r  l e g a l  a i d  

c l i e n t ,  hav ing  a  c h o i c e  o f  a s s i s t a n c e  jrom e i t h e r  a  s t a f f  l awyer  
' 1 

$, ' 
f rom a community law c e n t r e  o r  a  p r i v a t *  p r a c t i t i o n e r . 3 3  AS 

J 
s u c h ,  no ' s p e c i a l '  l e g a l  s e r v i c e s  e x i s t  f o r -  p a t i e n t s  i n  t h e  

Q 

p r o v i n c e .  

S i m i l a r  a r r a n g e m e n t s  have been deve loped  by l e g a l  a i d  
* 

b o d i e s  i n  o t h e r  p r o v i n c e s .  I n  ' ~ e w f o u n d l a n d ,  f o r  example,  w h i l s t  

no s p e c i a l  a r r a n g e m e n t s  a r e  p r o v i d e d  f o r  p a t i e n t s ,  t h e  

a v a i l a b i l i t y  o f  l e g a l  a i d  is  wide ly  a d v e r t i s e d  t h r o u g h o u t  t h e  

p r o v i n c e ' s  m e n t a l  h o s p i t a l s .  T h i s ,  however, i s  a  new development  

t i e d  to  t h e  r e c e n t  e s t a b l i s h m e n t  o f  t h e  p r o v i n c i a l  L e g a l  Aid 

Commission ( i n  1977)  and t h e  p r o v i n c i a l  Men ta l  H e a l t h  Review 

Boards  ( i n  1 9 7 9 ) . 3 4  N o  s p e c i a l .  l e g a l  " s e r v i c e s  f o r  p a t i e n t s  e x i s t  

o r  ' a r e  p l anned  f o r  t h e  p r o v i n c e  a l t h o u g h  t h e  L e g a l  Aid 

' Commission h a s  r e c e i v e d  a p p l i c a t i o n s  f o r  l e g a l  a s s i s t a n c e  f rom 
0 

p a t i e n t s  and a g e n c i e s  f o r  p a t i e n t s ,  i n  r e l a t i o n  to  c o n v e n t i o n a l  
3 *, 

l e g a l  a i d  m a t t e r s ;  s u c h  a p p l i c a t i o n s  a r e  hand led  i n  t h e  normal  



way, i n  keeping  w i t h  e l i g i b i l i t y  and c o v e r a g e  p o l i c i e s . 3 5  

' I n   aska at chew an, n o  s p e c i a l  l e g a l  s e r v i c e s  - a r e  p r o v i d e d  o r  

p l anned  f o r  m e n t a l g h e a l t h  p a t i e n t s ,  such  pe , r sons  be ing  t r e a t e d  

a s  any o t h e r  a p p l i c a n t  f o r  l e g a l  a i d  pu rposes .36  However, l e g a l  

a i d  i n  t h e  p r o v i n c e ,  o r g a n i s e d  by t h e  Saska tchewan Community 

Lega l  s e r v i c e s  C o y i s s i o n ,  i n v o l v e s  a  r e l a t i v e l y  e x t e n s i v e  

network o f  l e g a l  a i d  o f f i c e s  and s t a f f  l a w y e r s  (Saska tchewan 

Community Lega l  S e r v i c e s  Commission, 1975 - 19.79) such  t h a t  

a c c e s s  t o  l e g a l  a i d  is a t  l e a s t  f e a s i b l e  f o r  m e n t a l  h e a l t h  

p a t i e n t s ,  i f  n o t  a c t i v e l y  encouraged .  T h i s  c o n t r a s t s  s h a r p l y  

w i t h  t h e  s i t u a t i o n  i n  N e w  Brunswick and P r i n c e  Edward I s l a n d  

where even  b a s i c  l e g a l  a i d  f a c i l i t i e s  f o r  t h e  community a t  

l a r g e ,  l e t  a l o n e  m e n t a l  h e a l t h  p a t i e n t s ,  a r e  s a d l y  l a c k i n g . 3 7  

(Leg,al  Aid N e w  Brunswick,  1979;  Off ice o f  t h e  P u b l i c  

Defender  , 1 9 7 9 ) .  

I t  is  n e c e s s a r y  to p o i n t  o u t  t h a t  w h i l s t  s p e c i a l  l e g a l  

s e r v i c e  f a c i l i t i e s  f o r  p a t i e n t s  were be ing  d e v e l o p e d ' a n d  

o p e r a t i o n a l i s e d  by p r o v i n c i a l  l e g a l  a i d  b o d i e s ,  i ndependen t  

community l e g a l  c e n t r e s  i n  Canada were and s t i l l  a r e ,  a l s o  

h a n d l i n g  r e q u e s t s  f o r  a s s i s t a n c e  f rom p a t i e n t s  a s  p a r t  o f  t h e i r  

g e n e r a l  o p e r a t i o n s .  I have  a l r e a d y  b r i e f l y  d i s c u s s e d  t h e  ro le  

p l a y e d  by t h e  D a l h o u s i e  ~ e g a ' l  Aid S e r v i c e ,  T o r o n t o  ~ o f n m u n i t ~  

L e g a l  A s s i t a n c e  S e r v i c e s  and t h e  Vancouver Comunity Lega l  

A s s i s t a n c e  S o c i e t y ;  i t  is e q u a l l y  v i t a l  to  acknowledge t h e  work 

' o f  a g e n c i e s  such  a s  P a r k d a l e  Community L e g a l  S e r v i c e s '  i n  
b 



Toronto, Community Legal Services  i n  Freder i c  ton, New Brunsw ick , 
"c; 

Calgary Legal Guidance, and the l e g a l  se rv ices  establ ' ished by 

the law schools associated w i t h  'the major ,univers i t iep  (National 

Task Force,1979; Cruickshank & ~ a c o u r c i e r e ~ l 9 7 9 ) .  Although i t  i s  

not poss ib le  t o  determine the extent  t o  which such agencies 

provide assis tance38 i t  i's c lea r  t h a t ,  i n  many cases ,  they 

. bridge the gaps i n  coverage and e l i g i b i l i t y  c rea ted  by the  , 

, p o l i c i e s  of provinc ia l  l e g a l  a id b ~ d i e s ,  par titularly i n -  

, (  \ , provinces such'as New Brunswick t h a t  only have p a r t i a l  or 
d 

/ 

otherwise inadequate l e g a l  a id  plans.  I n  addi t ion ,  because of 

t h e i r  pol icg  of making t h e i r  f a c i l i t i e s  e a s i l y  access ib le  to  

disadvantaged people and.providing spec ia l i ' sa t ion  through the 

" p r a c t i c e  of poverty law such l e g a l  services-  have a t t r ac ted+  the - 
a 

a t t e n t i o n  of both mental hea l th  p a t i e n t s  and those i n  a  positio'n 

t o  r e c q n i s e '  the value of such se rv ices  for p a t i e n t s  (e .g .  

psych ia t r i c  s o c i a l  workers).  . A s  a  r e s u l t ,  such l e g a l  se rv ices  

have undertaken some work in  the mental heal th  area,.39 

I t  is therefore  a i ' r e n t  t h a t  the growth of l e g a l  a id  

systems has> been the major impetus for  mental p a t i e n t s '  l e g a l  

se rv ices  i n  Canada. A s  Table I1 i nd ica tes ,  there  a re  inseparable  

l i n k s  between the two groups both i n  an economic and an 

organisa t ional  sense. 







I t  s h o u l d  be n o t e d  t h a t  t h e  T a b l e  e x c l u d e s  t h e  many i n d e p e n d e n t  

v o l u n t a r y  l e g a l ,  s e r v i c e s  d i s c u s s e d  a b o v e ,  who may, o c c a s i o n a l l y  

d e a l  w i t h  m e n t a l  h e a l t h  i s s u e s ,  and t h e  many p a t i e n t s  g r o u p s  

who, t h r o u g h  p r i v a t e  a r r a n g e m e n t s ,  c a n  c a l l  upon t h e  s e r v i c e s  o f  

a  p r i v a t e  p r a c t i t i o n e r .  

W h i l s t  l e g a l  s e r v i c e s  f o r  p a t i e n t s  a r e  n o t  a s  w e l l  
C 

d e v e l o p e d  i n  t h e  o t h e r  t w o  Commonwealth c o u n t r i e s  (Eng land  and 

A u s t r a l i a ) ,  t h e  t i e s  w i t h  p r e v a i l i n g  l e g a l  a i d  s y s t e m s  a r e  

e q u a l l y  a s  a p p a r e n t .  I h a v e  a l r e a d y  i n d i c a t e d  t h a t  a l t h o u g h ,  i n  

E n g l a n d ,  t h e  major  p a t i e n t s '  r e p r e s e n t a t i o n  s e r v i c e  is s p o n s o r e d  

by a  consumer g r o u p  (MIND) i t  i s - s t i l l  bound to  t h e  p r e v a i l i n g  

l e g a l  a i d  ' s y s t e m ' .  D i s c u s s i o n s  o f  t h e  g e n e r a l  i n a d e q u a c y  o f  

t h i s  s y s t e m  a r e  l e g i o n  a l t h o u g h ,  by d i n t  o f  t h e  L-egal -- Aid A c t  

. . 
1979 and t h e  r e c e n t  Roya l  Commission on ~ e g a l  " S e r v i c e s ,  some 

&hanges  ar.e l i k e l y  i n  t h e  n e a r  f u t u r e .  

A t  p r e s e n t ,  under  t h e  L e g a l  Aid A ~ t ~ 1 9 7 4 . f  l e g a l  a i d  is n o t  , 

a v a i l a b l e  f o r  p a t i e n t s  a p p e a r i n g  b e f o r e  ~ e n t a i  H e a l t h  Review 
L 

T r i b u n a l s  ( a n  i m p o r t a n t  a r e a  o f  l e g a l  n e e d ) .  However, a d v i c e  and 

a s s i s t a n c e  may b e  g i v e n  by l e g a l  p r a c t i t i o n e r s  up t o  t h e  v a l u e  
* 

o f  s25, or h i g h e r  w i t h  t h e  a u t h o r i t y  o f .  t h e  Area  S e c r e t a r y  o f  

t h e  Law S o c i e t y  ( G o s t i n  & R a s s a b y , l 9 8 0 ) ;  a  f i g u r e  t h a t  was 

d e t e r m i n e d  i n  1974 (Smith  & H o a t h , 1 9 7 5 ) .  C l i e n t  c o n t r i b u t i o n s  

t o w a r d s  t h e  cost  o f  s e r v i c e s  may b e  r e q u i r e d  a l t h o u g h  a s  G o s t i n  

4- & Rassaby  (1980)  p o i n t  o u t ,  t h e  m a j o r i t y  o f  p a t i e n t s  i n  h o s p i t a l s  

h a v e  l i m i t e d  means, s u c h  t h a t  the$  a r e  i n v a r i a b l y  e l i g i b l e  f o r  



7 a s s i s t a n c e  w i t h o u t  t h e  need to  make T h i s  s t i l l  

d o e s  n o t  r e s o l v e  t h e  p rob lem o f  a c t u a l l y  p r o v i d i n g  r 

-r 

r e p r e s e n t a t i o n  a n d ,  w h i l s t  many p r a c t i t i o n e r s  f i n d  i n g e n i o u s  

ways o f  d e f i n i n g  ' a d v i c e  and a s s i s t a n c e ' ,  most a p p e a r a n c e s  f o r  

p a t i e n t s  have  to  b e ,  and u s u a l l y  a r e ,  pr-ovided on d v o l u n t a r y  

b a s i s  ( G o s t i n  & ~ R a s s a b y , 1 9 8 0 ;  G o s t i n , 1 9 7 7 ) .  T h i s  s i t u a t i o n  is f a r  

from s a t i s f a c t o r y  and  p l a c e s  c o n s i d e r a b l e  r e s t r a i n t  on  t h e  work 

of  p a t i e n t s '  r e p r e s e n t a t i v e s  (2 - c i t )  . 
I t  s h o u l d  be n o t e d  t h a t  s i m i l a r  f i n a n c i a l  l i m i t a J i o n s  a r e  

p l a c e d  on t h e  second  s o u r c e  o f  l e g a l  a s s i s t a n c e  f o r  p a t i e n t s  i n  

E n g l a n d ;  t h e  community l a w  c e n t r e s .  A s  I h a v e  p o i n t e d  o u t  

e l s e w h e r e  (Bothmann & Gordon,  1979)  t h e  f i n a n c i a l  and 

a d m i n i s t r a t i v e  a s p e c t s  o f  l e g a l  a i d  i n  England s i g n i f i c a n t l y  

c u r t a i l  t h e  a c t i v i t i e s  o f  b o t h  e s t a b l i s h e d  law c e n t r e s  ( see ,  
-.I. 

rS a l s o ,  B y l e s  & M o r r i s ,  1977 ; Zander ,1978)  and t h o s e  \ s e e k i n g  to,, 
. . 

p r o v i d e  a l t e r n a t i v e  l e g a l  a i d  d e l i v e r y  systems/ ( n o t a b l y  p r i v a t e  

f i r m s  s p e c i a l i s i n g  i n  p o v e r t y  l a w )  . ~ o o s k l ~  c o - o r d i n a t e d  by t h e  

Law C e n t r e s  a t i o n ,  community law c e n t r e s  d e v e l o p e d  i n  most 

major  c e n t r e s  d u r i n g  t h e  1 9 7 0 s 4 0  a n d ,  a s  h q s  been  n o t e d  i n  

r e l a t i o n  t o  Canada,  have  e n c o u n t e r e d  m e n t a l  h e a l t h  p a t i e n t s  

amongst  t h e i r  c l i e n t  g r o u p .  

A d e a r t h  o f  e v a l u a t i o n s  and o t h e r  r e l e v a n t  d a t a  r e n d e r s  t h e  

t a s k  o f  d e t e r m i n i n g  t h e  e x t e n t  t o  which s u c h  law c e n t r e s  a r e  

u t i l i s e d  by p a t i e n t s ,  d i f f i c u l t  in the e x t r e m e .  For  example ,  t h e  

most r e c e n t  r e s e a r c h  f o r  t h e  Royal  Commission on L e g a l  S e r v i c e s  



d o e s  n o t  a p p e a r  t o  h a v e ' c o n s i d e r e d  t h e  i s s u e ,  e v e n  i n  a  p a s s i n g  

f a s h i o n  ( L e g a l  A c t i o n  Group B u l l e t i n ,  1 9 7 9 ) .  However, 

p u b l i c a t i o n s  i n  t h e  a r e a  s u g g e s t  t h a t  c e n t r e s  a r e  a n s w e r i n g  some 

o f  t h e  unmet n e e d s  o f  p a t i e n t s  (Grace  & W i l k i n s o n , l 9 7 8 ;  Zander ,  

1 9 7 8 ) .  I t  is a p p a r e n t  t h a t  a t  l e a s t  f o u r  community l aw c e n t r e s  

h a v e  s t a f f  who s p e c i a l i s e  i n  m e n t a l  h e a l t h  m a t t e r s  and who a r e  
- A  

encounterTrig c l i e n t s .  w i t h  b o t h  i n s t i t u t i o n - r e l a t e d  p rob lems  and 

more c o n v e n t i o n a l  l e g a l  n e e d s .  4 1  

The s i t u a t i o n  i n  ~ n ~ l a n d  is r e f l e c t e d <  i n  A u s t r a l i a ,  t h e  

t h i r d  Commonwealth c o u n t r y  t h a t  a p p e a r s  t o  p r o v i d e  some l e g a l  
i-. 

s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s .  Such ' l e g a l  s e r v i c e s '  a r e  

c l o s e l y  t i e d  t o  e x i s t i n g  l e g a l  a i d  d e l i v e r y  s y s t e m s .  However, i n  

g e n e r a l ,  A u s t r a l i a n  l e g a l  a i d  s y s t e m s  seem to be m o r e - a d v a n c e d ,  

e c o n o m i c a l l y  and o r g a n i s a t i o n a l l y ,  t h a n  t h o s e  p r e v a i l i n g  i n  

Eng land  ( D i s n e y ,  -- e t  a1 ,1977 ;  Bothmann & Gordon ,1979) .  D e s p i t e  

t h i s ,  t h e  f o r m a l i s a t i o n  o f  p a t i e n t s  l e g a l  s e r v i c e s  h a s  been 

l i m i t e d .  I n d e e d ,  t h e  r e s p o n s i b i l i t y  h a s  t e n d e d  o f a l l  on  t h e  ? 
..i 

s h o u l d e r s  o f  t h e  community l aw c e n t r e s  many o 

s t r u g g l i n g  w i t h  l i m i t e d  r e s o u r c e s  and an  o v e r - r e  

v o l u n t e e r  s t a f f .  I n  a d d i t i o n ,  w h 5 l s t  * p a t i e n t  g r o u p s  e x i s t ,  

A u s t r a l i a  d o e s  n o t  have  a n  o r g a n i s a t i o n  w i t h  t h e  s t r e n g t h  o f  A 

M I N D . A s  a c o n s e q u e n c e ,  p a t i e n t  r e p r e s e n t a t i o n  s e r v i c e s  (where  ' 

l e g i s l a t i v e l y  p o s s i b l e )  have  been minimal42 and l o b b y i n g  f o r  law 

r e f o r m  s p l i n t e r e d .  4 3  



A s  Disney  h a s  p o i n t e d  o u t  ( i n  Bothmann & Gordon,1979) t h e  

'modern e r a '  o f  l e g a l  a i d  i n  A u s t r a l i a  ' a p p e a r s  t o  have  s t a r t e d  

i n  1972 w i t h  t h e  o p e n i n g  o f  t h e  f i r s t  i n d e p e n d e n t  community l aw 

c e n t r e  i n  F i t z r o y ,  Melbourne  (see a l s o ,  Cashman, l973)  f o l l o w e d  

s h o r t l y  a f t e r w a r d s  by t h e  f o r m a t i o n  o f  t h e  ~ u s t r a l i a n  L e g a l  Aid 
I 

Taking  t h e i r  l e a d  from t h e  F i t z r o y  model b u t ,  i n  some 

c a s e s ,  G i t h  a  more p ro found  l i n k  to  u n i v e r s i t y  l aw f a c u l t i e s ,  

s e v e r a l  f u r t h e r  community l aw c e n t r e s  commenced o p e r a t i o n s  i n  

t h e  major  c i t i e s  between 1975  and 1979 b u i l d i n g  up a  s m a l l  

ne twork  o f  c e n t r e s  s p e c i a l i s i n g  i n  a l l  a s p e c t s  o f  p o v e r t y  l aw 
2 

and p r o v i d i n g  t h e  n e c e s s a r y , .  a c c e s s i b l e  r e s o u r c e s  p r e v i o u s l y  

a b s e n t  from t h e  community.45 A s  s u c h  t h e y  s e r v e d  to  e x t e n d  t h e  

b a s i c  l e g a l  a i d  s e r v i c e s  o r g a n i . s e d  by t h e  l a w ' s o c i e t i e s  i n  e a c h  

s t a t e ,  t h e  A u s t r a l i a n  L e g a l  Aid O f f i c e  and schemes  p r o v i d e d  by 

s t a t e  goyernments  ( e . g .  d u t y  c o u n s e l  i n  c r i m i n a l  c o u r t s ) ,  some - 
o f  which a t t e m p t e d  t o  fo lhow t h e  t r e n d  set  t o w a r d s  ' s h o p  f r o n t '  

law c e n t r e s .  

A s  i s  t h e  c a s e  w i t h  E n g l i s h  and C a n a d i a n  community law 

c e n t r e s ,  i t  i s  d i f f i c u l t  t o  d e t e r m i n e  t h e  e x t e n t  to  which s u c h  

c e n t r e s  have  been u t i l i s e d  by m e n t a l  h e a l t h  p a t i e n t s ~ ;  a  d a t a  

vacuum t h a t  t e n d s  t o  r e f l e c t  t h e  i m p o r t a n c e  p l a c e d  on  o t h e r  
2 

d i s a d v a n t a g e d  g r o u p s  (see,  e . g . ,  Nea1 ,1978) .  However, a s  I h a v e  

a r g u e d  e l s e w h e r e ,  (Bothmann & Gordon,1979)  u n s y s t e m a t i c  

o b s e r v a t i o n s  a r i s i n g  f rom a  t w o  y e a r  p e r i o d  o f  w o r k  w i t h  one  o f  

t h e s e  i n d e p e n d e n t  community l aw c e n t r e s  s u g g e s t e d  t h e  p r e s e n c e  



of a  f a i r l y  s t e a d y  f l o w  o f  m e n t a l  h e a l t h  c l ients  requ i r i t$  l e g a l  

a s s i s t a n c e  i n  b o t h  c o n v e n t i d n a l  l e g a l  a i d / p o v e r t ;  law a r e a s  and 

i n  m a t t e r s  r e l a t i n g  to  i n s t i t u t i o n s .  Such  w o r k  a p p e a r e d  to  have  
U 

- a r i s e n  b o t h  a s  a r e s u l t  o f  d i r e c t ,  p a t i e n t  knowledge o f  s u c h  

s e r v i c e s  and t h r o u g h  c l i e n t  c h a n n e l l i n g  o n  t h e  p a r t  o f  h o s p i t a l  
d 

s o c i a l  workers s e n s i t i s e d  t o  t h e  v a l u e  o f  f r e e  l e g a l  

r e s o u r c e s .  4 6  
. , 

P r o b a b l y  t h e  i n i t i a l  and most s u b s t a n t i a l  r e a l i s a t i o n  o f  

t h e  unmet l e g a l  n e e d s  o f  p a t i e n t s  i n  A u s t r a l i a  a r o s e ,  i n  1975 ,  

i n  N e w  South '  Wales  w i t h  t h e  e n q u i r i e s  c o n d u c t e d  by t h e  Edwards 

Committee i n  r e l ' a t i o n  to a  r e v i e w  o f  t h e  M e n t a l  H e a l t h  -- A c t  1958 

( B o e h r i n g e r  ,1977;  B a s t e n , 1 9 7 6 )  . A l t h o u g h ,  p r i o r  t o  t h i s  r e v i e w ,  

," 
r e s e a r c h  had been c o n d u c t e d  i n t o  t h e  unmet l e g a l  ndeds  o f  t h e  

i 

1'' poor  i n  c o n j u n c t i o n  w i t h  t h e  Henderson P o v e r t y  E n q u i r y  ( C a s s  & 

S a c k v i l l e , l 9 7 5 ;  Jakubowicz  & B u c k l e y ,  1 9 7 5 )  and o t h e r  s t u d i e s  

(Hanks ,1975) ,  a t t e n t i o n  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  f o c u s e d  o n  

m e n t a l  l t h  p a t i e n t s .  

I n  c o u r s e  o f  t h e  r e v i e w  by t h e  Edwards C o m m i t t e e  t h e  

i s s u e  of l e g a l  r e p r e s e n t a t i o n  f o r  p a t i e n t s  a p p e a r i n g  b e f o r e  
3 .  

~ a 9 s t r a t e s  a t  S e c t i o n  1 2  h e a r i n g s  (post-commitment  r e v i e w  o f  

i n v o l u n t a r y  p a t i e n t s )  a r o s e  a s  one  o f  t h e  i s s u e s  r e q u i r i n g  

a t t e n t i o n  ( I n s t i t u t e  o f  ~ r i m i n o l o g ~ ,  1 9 7 5 )  ; t h e  m a t t e r  b e i n g  

r a i s e d  by t h o s e  l a w y e r s  -on. ' the Committee who were i n v o l v e d  i n  

t h e  l e g a l  a i d  k v e m e n t .  C r i t i c i s m  o f  p r e v a i l i n g  c o n d i t i o n s  was 

expres ' sed  p a r t i c u l a r l y  a s  it a p p e a r e d  t h a t  h e a r i n g s  were  / 



.O 
f a r c i c a l ,  b e i n g  c o n d u c t e d  i n  a  f a s h ' i o n  t h a t  d i d  n o t  r e f l e c t  the' 

s p i r i t  o f  t h e  l e g i s l a t i o n .  A s  a  r e s u l t  a  sub-commit tee  was ;. 

formed to  i n v e s t i g a t e ,  o r g a n i s e ,  o p e r a t i o n a l i s e  and e v a l u a t e .  a  

p i l o t  scheme e x p e r i m e n t i n g  w i t h  d i f f e r e n t  r e p r e s e n t a t i o n  models  - 
( B o e h r i n g e r  & W o e l l n e r , 1 9 7 7 ) .  

r .The ' e x p e r i m e n t ,  funded by t h e  N.S.W. H e a l t h  Commission,  

-, commenced a t  R o z e l l e  H o s p i t a l ,  Sydney,  i n  March 1977 and was 

c o n c l u d e d  i n  November . o f  t h e  'same year ' .  T h r e e  schemes  were 

a  d u t y  s o l i c i t o r  ( d u t y  c o u n s e l ) ,  one  a  employed - one i n v o l v  

f u l l  t i m e  l e g a l  o f f i c e r ,  and t h e  t h i r d  invol? ing  t w o  f u l l - t i m e , t  

n o n - l e g a l  r e p r e s e n t a t i v e s .  An e v a l u a t i o n  i n d i c a t e d  t h a t  w h i l s t  

r e p r e s e n t a t i o n  a s  2 whole had a n  impact47 t h e  d i f f e r e n t  d e l i v e r y  
k 

modes = d i d  n o t  p l a y  a s i g n i f i c a n t  p a r t  o t h e r  t h a n ,  i n  t h e  c a s e  o f  

t h e  n o n - l e g a l  r e p r e s e n t a t i v e s ,  r e d u c i n g  ' t h e  amount o f  h o s t i l i t y  

be tween r e p r e s e n t a t i v e s  and .menta.l h e a l t h  s t a f f  ( I n s t i t u t e  o f  

C r i m i n o l o g y ;  1978)  .  his l a t t e r  ' d i s c o v e r y '  re-emerged a s  a n  

i s s u e  a t t r a c t i n g  c o n s i d e r a b l e  d e b a t e  i n  a  s u b s e q u e n t  s e m i n a r  C (9 

c i t )  where t h e  e n d u r i n g  c o n f l i c t  be tween h e a l t h  and c i v i l  r i g h t s  

n e e d s  was r e f l e c t e d  i n  t h e  p o l a r i s a t i o n  o f  o p i n i o n  amongst  t h e  

l a w y e r s  and m e n t a l  h e a l t h  p r o f e s s i o n a l s .  T h i s  c o n f l i c t  r e m a i n s  

u n r e s o l v e d  and i s  a f f e c t i n g  b o t h  t h e  e s t a b l i s h m e n t  o f  a  

f u l l - t i m e  r e p r e s e n t a t i o n  s e r v i c e  i n  t h e  s t a t e  ( d e s p i t e  t h e  
-- 

s u p p o r t  o f  t h e  N.S . W e  L e g a l  S e r v i c e s  Commission) ' and t h e  p a s s a g e  
% / .  

o f  a  new M e n t a l  H e a l t h  ~ c t . ~ ~  h 



A l t h o u g h  t h e  d e v e l o p m e n t s  - i n  N e w  S o u t h  Wales  have  been 
-+- -. 

d i s a p p o i n t i n g  f o r  those a d v o c a t i n g  r e f o r m ,  t h e  s i t u a t i o n  i n  
% 

S o u t h  A u s t r a l i a  a p p e a r s  to  b e  somewhat b e t t e r .  W h i l s t  t h e  

R o z e l l e  e x p e r i m e n t  w a s ' b e i n g  d e v i s e d  and o p e r a t i o n a l i s e d  i n  N e w  . 

S o u t h  W a l e s ,  a  M e n t a l  H e a l t h  A c t  was p a s s e d  i n  t h e  S o u t h  

A u s t r a l i a n  P a r l i a m e n t  t h a t  n o t  o n l y  improved p a t i e n t s '  r i g h t s  

( n o t a b l y  by p r o v i d i n g  s u b s t a n t i a l  r e v i e w  p r o c e d u r e s  i n  t h e  c a s e  

o f  i n v o l u n t a r y  p a t i e n t s )  b u t  a l so  took i n t o  a c c o u n t  t h e  need t o  

p r o v i d e  a  mechanism f o r  g i v i n g  e f f e c t  to  s u c h  . r i g h t s  
1 

( L i g e r t w o o d ,  1 9 7 7 ) .  A l t h o u g h  l i m i t e d  t o  s i t u a t i o n s  i n v o l v i n g  

' a p p e a l s '  t o  t h e  M e n t a l  H e a l t h  Review T r i b u n a l  o r  S t a t e  Supreme 

C o u r t ,  p a t i e n t s  were  p r o v i d e d  w i t h  a  r i g h t  t o  c o u n s e l  a'nd, i n  

t h e  Case  o f  i n d i g e n t  p a t i e n t s ,  a r i g h t  to have  c o u n s e l  

p rov ' ided ;  4 9  a s u b s t a n t i a l  d e p a r t u r e  from.. t h e  s i t u a t i o n  

p r e v a i l i n g  i n  N e w  S o u t h  Wales .  
1 

The A c t  was e v e n t u a l l y  p r o c l a i m e d  i n  O c t o b e r  1979 (Menta l  

H e a l t h  ---- A c t ,  1976 - 1 9 7 7 ) ,  S e c t i o n  39 e n s h r i n i n g  t h e  r i g h t  t o  

r e & s e n t a t i o n .  With the, f o r v t i o n  o f  t h e  S o u t h  A u s t r a l i a n  Le,gal  

S e r v i c e s  Commission i n  t h e  p e r i o d  be tween  t h e  p a s s a g e  o f  t h e  A c t  

and i t s  p r o c l a m a t i o n ,  t h e  r i g h t  t o  o b t a i n  c o u n s e l  seems to  have  

been enhanced ,  t h e  Commission a c t i n g  a s  a  c o n d u i t  f o r  

a p p l i c a t i o n s .  A. p a n e l  o f  l e g a l  p r a c t i t i o n e r s  is m a i n t a i n e d  under  

t h e  ' j u d i c a r e '  component  o f  the s t a t e  l e g a l  a i d  p l a n  a n d ,  a s  a t  

March 1 9 8 0 ,  some.  a p p e a l s  under  t h e  A c t ,  were pend ing  

( G r a y c a r r 1 9 8 0 j .  I t  is u n l i k e l y  t h a t  any e v a l u a t i o n  o f  t h e  scheme 



0 
w i l l  be f o r t h c o m i n g  h r  some % i m e  a l t h o u g h  t h e  L e g a l  S e r v i c e s  

Commission h a s  ask,ed p a r t i c i p a t i n g  l a w y e r s  to  r e c o r d  d e t a i l s  o f  
A 

t h e i r  a c t i v i t i e s  so t h a t  d e v e l o p m e n t s  c a n  b e  monitoregl . (oe - - c&) . 
-> 

The s i t u a t i o n  i n  ~ u s t r a l i a ,  t h e n ,  a p p e a r s  to  b e  i n  a  s t a t e  
6 

o f  f l u x .  M e n t a l  H e a l t h  A c t s  a r e  under  r e v i e w  i n  V i g t o r i a  -. 
* 

(Gordon,  1981)  , N e w  S o u t h  Wales ( B o t t o m l e y ,  1 9 8 0 )  and  West 

~ u s t r a l i a . 5 0  If s u b s e q u e n t  l e g i s l a t i o n  f o l l o w s  t h e  model se t  by 

S o u t h  A u s t r a l i a  ( a s  d i s c u s s e d  a b o v e )  p a t i e n t  represen.&ation 

s e r v i c e s  o f  some form c a n  be  e x p e c t e d .  Such l e g a l  s e r v i c e s  w i l l  

be p r o v i d e d  or o r g a n i s e d  by t h e  L e g a l  S e r v i c e s  Commissions i n  

e a c h  s t a t e ,  p r o b a b l y  funded  i n '  p a r t  by t h e  r e l e v a n t  Menta l  
. - 

H e a l t h  * A u t h o r i t y .  5.1 
'& 

A s  i n d i c a t e d ,  t h e  i n d e p e n d e n t  c o n h u n i t y  l a w  c e n t r e s ,  

n o t a b l y  t h e  F i t z r o y  L e g a l  S e r v i c e  i n  Melbourne  and t h e  R e d f e r n  D 

L e g a l  C e n t r e  i n  Sydney h a v e ,  f o r  some t i m e ,  been  d e a l i n g  w i t h  

- m e n t a l  h e a l t h  c a s e s ,  i n  b o t h  t h e  a r e a  o f  c o n v e n t i o n a l  l e g a l  a i d  

n e e d s  and i n  r e l a t i o n  t o  m a t t e r s  p e r t a i n i n g  t o  

i n s t i t u t i o n a l i s t i o n .  With  t h e  g rowth  o f  tBe 3s & w l y  - formed 
rc4 *t 

' A u s t r a l i a n  L e g a l  Workers Group1 ( a n  a d j u n c t  To- t h e  i n d e p e n d e n t  

community law c e n t r e s )  and i t s  sub-commit tee  d e a l i n g  w i t h  m e n t a l  

h e a l t h  m a t t e r s  ( B o t t o m l e y , l 9 8 0 )  , i t  c a n  b e  e x p e c t e d  t h a t  g r e a b t e r  

e f f o r t s  w i l l  be  made to  s e e k  o u t  p a t i e n t s  i n  i n s t i t u t i o n s  r a t h e r  

than r e l y i n g  on p a t i  n t s l  ' r e q u e s t s  f o r  a i d .  I n  a d d i t i o n ,  9 
e x p e r i m e n t s  i n  ' ou t re ' ach '  s u c h  a s  t h a t  employed i n  1980 by t h e  

F i t z r o y  L e g a l  S e r v i c e ,  w i l l  e x t e n d  l e g a l  a i d  d e l i v e r y  to  
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-7 =-- 
o f  such  p r o c e d u r e s  is t o  be  more t h a n  a  s y m b o l i c  act .  H e r e i n  

l i e s  the, c h a l l e n g e  f o r  l e g a l  a i d  p r a c t i t i o n e r s  i n .  t h e  
J 

Commonwealth. I t  is a  c h a l l e n g e  to  which ,  a s  I h a v e  i n d i c a t e d ,  + 

<.- 
% 

some l e g a l  s e r v i c e s  a n d  l e g a l  a i d  o r g a n i s a t i o n s  have  r i s e n .  

A s  I have  a r g u e d ,  i t  i s  a p p a r e n t -  that", p a r t i c u l a r l y  i n  

~ o m m o n w e a l t h  j u r s i d i c t i o n s ,  a n  e f f e c t i v e  f u s i o n  of t w o  movements 

- l e g a l  a id .  and m e n t a l  he%l th  l a w  - h a s  o c c u r r e d  and is  

c o n t i n u i n g  t o  e v o l v e .  I n  g e n e r a l  t h i s  can  b e  Sean a s  a  p o s i t i v e  
, b 

deve lopment  f o r  m e n t a l  h e a l t h  p a t i e n t s  i n  t h a t  access is  b e i n g  

p r o v i d e d  to  l e g a l  r e s o u r c e s .  t h a t  a r e  c a p a b l e  o f  a n s w e r i n g  t h e i r  

s p e c i a l  needs .  A s  I i n d i c a t e d  e a r l i e r  i n  t h i s  C h a p t e r ,  answer ing  

t h e  s p e c i a l  n e e d s  o f  t h e  d i s a d v a n t a g e d  is t h e  major  g o a l  of 

t h o s e  p r a c t i s i n g  p o v e r t y  law.  A c h a r a c t e r i s i t i c  o f  t h i s  p r o c e s s  

i s  a n  e v o l v i n g  s u b - s p e c i a l i s a t i o n  a s s o c i . a t e d  w i t h  t h e  n e e d s  o f  

p a r t i c u l a r  g r o u p s .  T h e  m e n t a l  h e a l t h  law movement h a s ,  and i s ,  

p r o v i d i n g  t h e  e x p e r t i s e  i n  r e l a t i o n  t o  n e e d s  p e c u l i a r  t o  m e n t a l  

h e a l t h  p a t i e n t s ,  w h i l s t  t h e  l e g a l  a i d  movement, e s p e c i a l l y  i n  

Commonwealth j u r  i s d ' i c t i o n s ,  is  p r o v i d i n g  b o t h  t h e  a c t u a l  l e g a l  

s e r v i c e  d e l i v e r y  modes and t h e  e x p e r t i s e  i n  r e l a t i o n  to  n e e d s  

t h a t  f a l l  w i t h i n  t h e  s c o p e  o f  p o v e r t y  law. However, i n  t h e  
I 

c o u r s e  o f  t h i s  f u s i o n ,  i t  is  c l e a r  t h a t ,  a s  m i g h t  b e  e x p e c t e d ,  

many o f  t h e  d i f f i c u l t i e s  a s s o c i a t e d  w i t h  b o t h  movements - a r e  

p e r s i s t i n g .  Irideed a n  unho ly  a l l i a n c e  h a s  o c c u r r e d  which may be  

c o u n t e r - p r o d u c t i v e  to  t h e  m u t u a l l y  s o u g h t  g o a l s ;  



A s  I n o t e d  a t  t h e  b e g i n n i n g  o f  t h i s  C h a p t e r ,  a  number o f  

complex p rob lems  have  d e v e l o p e d  w i t h  t h e  e v o l u t i o n  o f  t h e  l e g a l '  

a i d  movement. The p o s s i b i l i t y  . h a s  emerged t h a t  l ega l  a i d  s y s t e m s  

may be  more l a w y e r - s e r v i n g -  t h a n  c l i e n t - s e r v i n g  . T h e r e  is an 

a p p a r e n t  c o n t r a d i c t i o n  between s e r v i n g  t h e  n e e d s  o f  i n d i v i d u a l  

c l i e n t s  and s e r v i n g  t h e  n e e d s  o f  t h e  & c l i e n t  g roup .  R e f o r m a t i v e  

a c t i o n s  have  been l i m i t e d  b e c a u s e  p r a c t i t i o n e r s  a r e  u n c e r t a i n  i n  
/' 

r e l a t i o n  t o  t h e  t y p e  o f  l e g a l  a c t i o n  n e c e s s a r y  t o  a l l e v i a t e  

p o v e r t y .  S i m i l a r l y ,  a s  I n o t e d  i n  C h a p t e r  2 ,  p r o b l e m s  fiave a l s o  

d e v e l o p e d  f o r  t h e  m e n t a l  h 'ea l th  l a w  movement n o t a b l y  i n  r e l a t i o n  

to  t h e  impac t  o f  many of t h e  r e f o r m s  t h e y  have  g e n e r a t e d .  
r 

T h e r e f o r e ,  i n  a s  much a s  some d e v e l o p m e n t s  may be  t o  t h e  b e n e f i t  

o f  m e n t a l  h e a l t h  p a t i e n t s ,  o t h e r s  may n o t .  

I n  t h i s  c o n t e x t  a  two-par t  q u e s t i o n  a r i s e s ,  " a r e  l e g a l  a i d  

p r a c t i t i o n e r s  r e a l l y  a n s w e r i n g  t h e  l e g a l  n e e d s  o f  t h e i r  c i i e n t s  

and a r e  m e n t a l  h e a l t h  l a w y e r s  r e a l l y '  a c t i n g  i n  t h e  ' b e s t  

i n t e r e s t s '  o f  p a t i e n t s ? "  Both  movements may h a v e  a  p e r c e p t i o n  o f  

t h e  ' n e e d s '  o f  t h e i r  c l i e n t s  b u t  a r e  t h e s e  p e r c e i v e d  n e e d s  t r w l y  

u n d e r s t o o d  and t r u l y  r e f l e c t i v e  o f  c l i e n t s '  p e r c e p t i o n s  o f  need?  

I n  t h e  t y p e  o f  s i t u a t i o n  p r e v a i l i n g  i n  Commonwealth 

j u r s i d i c t i o n s  k h e r e  l e g a l  a i d  and m e n t a l  h e a l t h  law a r e  so 

t i g h t l y  i n t e r w o v e n ,  it is  a p p a r e n t  t h a t ,  j u s t  a s  a  f u n c t i o n a l  

c o n f u s i o n  a s s o c i a t e d  w i t h  t h e  deve lopment  o f  l e g a l  a i d  

i n h i b i t e d ,  i n t e r  -1 a l i a  a  c l o s e r  l i a s o n  w i t h  c i v i l  r i g h t s  g r o u p s ,  

so it h a s  a l s o  p r o v i d e d  l i t t l e  t i m e  t o  r e f l e c t  on t h e  d i r e c t i o n s  



d 
' b e i n g  t a k e n .  I n  g e n e r a l ,  p r a c t i t i o n e r s  have  p r o c e e d e d  on t h e  

a s ~ u m p t i o n  t h a t  what  . t h e y  a r e  d o i n g  is i n  t h e  ' b e s t  i n t e r e s t s '  

o f - t h e i r  c l i e n t  g r o u p :  s o c i a l  r e f o r m  t h a t  w i l l  b e n e f i t  t h e  

d i s a d v a n t a g e d  c a n  be  e f f e c t e d  t h r o u g h  l e g a l  a c t i o n .  B u t ,  what 

t y p e  o f  r e f o r m ,  r e f o r m  f o r  whom, and w i l l  t h e  r e f o r m  have  t h e  

d e s i r e d  impac t ?  
% 

~ h e s e  v e x i n g  q u e s t i o n s  have  n o t ,  a s  I h a v e  i n d i c a t e d .  

e s c a p e d  a t t e n t i o n  i n  ' t h e  c o n t e x t  o f  l e g a l  a i d  a e l i v e r y  i n  

~omrnonwealth j u r i s d i c t i o n s ,  a s  a  whole.    ow ever, t h e y  do n o t  ' 

seem to  have  been r a i s e d  i n  r e l a t i o n  t o  t h e  s p e c i a l  - 

c i r c u m s t a n c e s  a f f e c t i n g  t h e  p r o v i s i o n  o f  l e g a l  s e r v i c e s  f o r  

s p e c i f i c  g r o u p s ,  p a r t i c u l a r l y  m e n t a l  h e a l t h  p a t i e n t s .  I n  

Commonwealth j u r s i d i c t i o n s ,  p r a c t i t i o n e r s  a l r e a d y  a f f e c t e d  by 

t h e  p rob lems  a s s o c i a t e d  w i t h  t h e  l e g a l  a i d  movement a l s o  . 

c o n f r o n t  a  p ro found  c o n t r a d i c t i o n  t h a t  h a s  a r i s e n  w i t h  t h e  

e v o l u t i o n  o f  m e n t a l  h e a l t h  law;  v i z ,  a  c o n f l i c t  be tween t h e  

h e a l t h  n e e d s  o f  p a t z e n t s  and t h e i r  1 e g a l ; n o t a b l y  ' c ' i v i l  

r i g h t s ' ,  needs .  I n  t h e  d a i l y  p r a c t i c e  o f  l a w  on b e h a l f  o f  m e n t a l  

h e a l t h  p a t i e n t s  t h i s  h a s  a  p a r t i c u l a r  s i g n i f i c a n c e  f o r  t h e *  

a c t i v i t i e s  o f  l e g a l  w o r k e r s  who a r e  l a r g e l y  r e s t r a i n e d  by t h e  

: c o n t e n t  o f  t h e  ' p r i n c i p a l  l e g i s l a t i o n  a f f e c t i n g  t h e i r  c l i e n t  . 

g r o u p .  P a r a d o x i c a l l y  t h i s  is o f t e n  :the same l e g i s l a t i o n  t h a t  

h a s ,  a s  I h a v e  s u g g e s t e d ,  e n c o u r a g e d  t h e  g rowth  o f  

s e r v i c e s .  Because  t h e  c o n t r a d i c t i o n  

n e e d s  h a s  been r e c o g n i s e d ,  a t t e m p t s  

between h e a l t h  

have  been made 

l e g a l  

a n d .  l e g a l  

by 



l e g i s l a t o r s  to  f i n d  a  b a l a n c e  be tween what  a r e ,  i n  e f f e c t ,  

compe t ing  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s .  I n  d o i n g  so, s u c h  

l e g i s l a t o r s  may h a v e  c r e a t e d  more c o n f u s i o n  t h a n  compromise;  d a ' 

s i t u a t i o n  t h a t  i n t e n s i f  ie.s r a t h e r  t h a n  d i s p e l s  , c o n f l i c t  and  
, 

which p e r h a p s  d o e s  l i t t l e  to  c r e a t e  an  e f f e c t i v e ,  p r o c e s s  f o r  

answer ing  t h e  r e a l  n e e d s  o f  p a t i e n t s .  S i m i l a r - l y ,  where  

l e g i s f a t o r s  have  c h o s e n  t o  i g n o r e  t h e  i s s u e  ( u s u a l l y  by way o f  

i n a c t i o n  i n  r e l a t i o n  t o  l e g i s l a t i v e  r e f o r m ) ,  t h e  c o n - f l i c t  is 

a g a i n  p e r p e t u a t e d .  3 

The l o c u s  of t h e  p rob lem seems t o  l i e  w i t h  compet ing  

p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s .  I t  is a c o n f l i c t  be tween 

p e r c e p t i o n s  h e l d  by p s y c h i a t r i s t s ,  l a w y e r s  and p a t i e n t s  t h e  

r e s o l u t i o n  of which w i l l  be t h e  n e x t  s t a g e  i n  what  a p p e a r s  t o  be  

a n  e v o l u t i o n a r y  p r o c e s s  a f f e c t i n g -  t h e  p r o v i s i o n  o f  l e g a l  

s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s .  I n  a  d i a l e c t i c  s e n s e ,  t h e  

c u r r e n t  s i t u a t i o n  a p p e a r s  t o  p r e s e n t  a n  a n t i t h e s i s  f rom which a  

s y n t h e s i s  is  s l o w l y  emerg ing .  Coming t o  u n d e r s t a n d  t h i s  c e n t r a l  

p rob lem may p r o v i d e  n o t  o n l y  a n  a p p r e c i a t i o n  o f  t h e  d i f f i c u l t i e s  

i n v o l v e d  i n  t h e  c u r r e n t  s i t u a t i o n  b u t  a l s o  a s s i s t  t< g u i d e  o r  

p e r h a p s  ' e n g i n e e r 1 ,  t h e  c o n t e n t  and form o f  t h e  s y n t h e s i s  a s  it 

m a n i f e s t s  i t s e l f  i n  t h e  d i f f e r e n t  j u r i s d i c t i o n s .  
t 

The n e x t  c h a p t e r  w i l l ,  t h e r e f o r e ,  examine  t h e  c o n c e p t  o f  

need ,  t h e  a s s o c i a t e d  c o n c e p t  o f  ' b e s t  i n t e r e s t s ' ,  and  e x p l o r e  

t h e  compet ing  p e r c e p t i o n s  o f  need h e l d  by p s y c h i a t r i s t s ,  

p a t i e n t s  and l a w y e r s .  I n  t h e  c o u r s e  o f  t h i ;  e x p l o r a t i o n  t h e  



p o s s i b i l i t y  w i l l - b e  r a i s q d  t h a t ,  i n  f a c t ,  s u b s t a n t i a l .  agreement 

e x i k t s  benea th  t h e  apparOnt  k q n f l i c t .  A s  sych ,  ' t h e  cornpeeing 
. . 

groups  may be ' t i l t i n g  a t  w i n d m i l l s '  i n  t h e  c o n t e x t  o f  

i n t e r - p r o f e s s i o n  r i v a l r y ;  a  p r o c e s s  t h a t  i s  o c c u r r i n g  pe rhaps  a t  

t h e  expense o f  p a t i e n t s .  I n  an a t t e m p t  to  expand upon t h e  

problems c o n f r o n t i n g  p a t i e n t s '  l e g a l  s e r v i c e s  i n  Commonwealth 

j u r i s d i c t i o n s  c r e a t e d  by an a t t e m p t ,  on t h e  p a r t  o f  l e g i s l a t o r s ,  

t o  f i n d  a  compromise between t h e  competing p e r c e p t i o n s ,  t h e  
0- 

c h a p t e r  w i l l  be  fo l lowed  by a n  examina t ion  o f  t h e  c e n t r a l  

a s p e c t s  o f  Canadian m e n t a l .  h e a l t h  and r e l a t e d  l e g  i s l a t i o n .  



NOTES 

1: I t  is i n t e r e s t i n g  t o  c o n s i d e r  t h e  a p p a r e n t  t e n d e n c y  f o r  any 

o r g a n i s a t i o n  e s t a b l i s h e d  to  ' h e l p '  t h e  poor  to  e v o l v e  i n t o  a  

m o n o l i t h i c  e n t e r p r i s e  s e r v i n g  t h e  i n t e r e s t s  o f  i t s  employees  

more t h a n  t h e  i n t e r e s t s  o f  t h o s e  whom i t  was e s t a b l i s h e d  . to  

h e l p .  F o r  ex imple ,  t h e  S a l v a t i o n  Army, o r i g i n a l l y  c o n c e i v e d  a s  
* 

a n  a g e n c y  to  p r o v i d e  immedia te  r e ' l i e f  f o r  t h e  poor  o f  London, 
\ 

h a s  e v o l v e d  i n t o  a  m a s s i v e  i n t e r n a t i o n a l  c o r p o e ~ t i o n ,  w h i l s t  t h e  
4 

p o o r  a r e  s t i l l  w i t h  u s  ( p a r t i c u l a r l y  i n  London) .  The same 9 

p r o c e s s  o f  e v o l u t i o n  seems to be a f f e c t i n g  t h e  l e g a l  a i d  

movement. C e r t a i n l y  b o t h  o r g a n i s a t i o n s  do  much -to a s s i s t  t h e  

p o o r  i n  a n  immedia te  s e n s e  b u t ,  i n  t h e  l o n g  term, t h e y  a p p e a r  t o  
- & 

d o  l i t t l e  to  a f f e c t  t h e  e n d u r i n g  p rob lem o f  p o v e r t y .  However, 
-4 < 

f o r  a n  example o f  an  o r g a n i s a t i o n  t h a t  t r i e d  to b r e a k  . . o u t  o f  

t h i s  p r o c e s s  see, ~ i f f m a n , i 9 7 8  (see, a l s o ,  S t a n t o n , l 9 7 0 ) .  

"Canada,  a s  a  s i g n a t o r y  o f  t h e  U n i v e r s a l  D e c l a r a t i o n  o f  
Human R i g h t s  ( p r o c l a i m e d  by t h e  U n i t e d  N a t i o n s '  G e n e r a l  
Assembly on December l o t h ,  1948)  and o f  t h e  I n t e r n a t i o n a l  
Agreement on C i v i l  and  P o l i t i c a l  R i g h t s  ( a d o p t e d  on  
December 16 t h , l 9 6 6  by t h e  same assembly)  , commit ted  



i t s e l f  to r e s p e c t  t h e  l e g a l  r i g h t s  o f  e v e r y  i n d i v i d u a l ,  
namely t h e  r i g h t  to l e g a l  r e p r e s e n t a t i o n ,  f r e e  o f  

. c h a r g e ,  i f  it is beyond t h e  f i n a n c i a l  means o f  t h e  
i n d i v i d u a l ,  e v e r y t i m e  t h e  i n t e r e s t  o f  j u s t i c e  so d.emands 
it ( S e c .  2 )  d )  ) . The C a n a d i a n  f e d e r a l  government  s o l e m n l y  
p r o c l a i m e d  i n  t h e  1960 B i l l  o f  R i g h t s ,  t h e  r i g h t  o f  a n y  _ 
i n d i v i d u a l  under  a r r e s t  or d e t e n t i o n  " t o  r e t a i n  and 
i n s t r u c t  c o u n s e l  w i t h o u t  d e l a y "  (Sec  2 )  c)  i i )  . " ( N a t i o n a l  
Task  F o r c e ,  1979 : 4 )  

W h i l s t  t h e  o b l i g a t i o n  under  t h e  U n i t e d  N a t i o n s  D e c l a r a t i o n  may 

seem to  have  been d i s c h a r g e d  by v i r t u e  af t h e  B i l l  o f  R i g h t s ,  

s u b s e q u e n t  Supreme C o u r t  i n t e r p r e t e  t i o n s  s u g g e s t  t h a t  t h e  

D e c l a r a t i o n  is honoured i n  t h e  b r e a c h  (see C h a p t e r  2 ) .  I t  is 

i n t e r e s t i n g  t o  f u r t h e r  n o t e  t h a t  A u s t r a l i a  was a  s i g n a t o r y  to  

t h e  same ~ e c l a r a t i o n  b u t  d o e s  n o t  have  a  B i l l  o f ' ~ i g h t s .  

F u r t h e r ,  p r i o r  t o  1 9 7 3 ,  it d i d  n o t  have  a n  e f f e c t i v e ,  n a t i o n a l  

s y s t e m  o f  l e g a l  a i d .  

3: The growth o f  f i x e d  t a r i f f  ' l a w  s h o p s t  c a n  a l s o  be  s e e n  a s  a n  

e x t e n s i o n  o f  l e g a l  a i d .  Such e n t e r p r i s e s  s e r v e  to  p r o v i d e  a c c e s s  

to  l e g a l  s e r v i c e s  f o r  t h o s e  f o r m e r l y  d e t e r r e d  by t h e  f e a r  o f  

c o n f r o n t i n g  e x h o r b i t a n t  and c o n c e a l e d  f e e s  f o r  s e r v i c e s  t h a t  

m i g h t  b e  beyond t h e i r  means. 

4: I n  t h i s  s t u d y  o f  m e n t a l  h e a l t h  p a t i e n t s  i n  a    on don h o s p i t a l  

(n=558)  t h e  r e s e a r c h e r s  f o u n d  t h e  f o l l o w i n g :  
i 

1. 1 3 . 7 %  o f  t h o s e  a d m i t t e d  came f rom t r a n s i t o r y  accommodation 

or were o f  no  f i x e d  abode.  

2 .  O f  t h e  456 p a t i e n t s  d i s c h a r g e d  28.7% l e f t  w i t h  no f i x e d  



a b o d e  o r  had changed  t h e i r  a d d r e s s  d u r i n g  h o s p i t a l i s a t i o n  

' ( s u g g e s t i n g  a t r a n s i t o r y  s t a t e )  . 
3.  Of 1 0 2  p a t i e n t s  i n  one  ward on  one  d a y ,  28.4% came f r o m  

t r a n s i t o r y  accommodation o r  no  f i x e d  abode ,  64 .7% were 
9 

unemployed, and 50% were  l i v i n g  a l o n e  when o u t s i d e  t h e  

h o s p i t a l .  

Of t h e  74 i n - p a t i e n t s  ( l o n g  t e r m  s t a y ) ,  40 .5% were  h o m e l e s s  

and 36.5% had n o  v i s i t o r s ,  s u g g e s t i n g  t h e  a b s e n c e  o f  any 

community s u p p o r t s .  A s  s u c h  it was assumed t h e y  came f rom 

s o c i a l l y  d i s o r g a n i s e d  c i r c u m s t a n c & s  a s s o c i a t e d  w i t h  p o v e r t y .  

,%. 2' 
Y ,* 

For  example ,  The New J e r s e y  I n v o l u n t a r y  Commitment.Code and 

I n p a t i e n t  L e g a l  S e r v i c e s  B i l l ;  The I l l i n o i s  M e n t a l  H e a l t h  and 

Deve lopmenta l  D i s a b i l i t i e s  Code: SB 250. 

8: The s p e c t r u m  o f  l e g a l  need w i l l  be  d i s c u s s e d  i n  d e p t h  i n  t h e  

n e x t  c h a p t e r .  *o 

9:  I n  Commonwealth j u r s i d i c t i o n s ,  t h e  r e f o r m a t i v e  i m p a c t  o f  t h i s  

- a r e a  o f  law h a s  been  s l o w  t o  emerge.  Very  few c a s e s  have  
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e s t a b l i s h e d  p r e c e d e n t s  and t h e i r  i m p a c t  h a s  been l i m i t e d .  S e e ,  
- -2% 

f o r  example ,  Green - v  D a n i e l s  [1977] 5 ALJR 463;. - R v - G r e a t e r  

Birmingham S.B.A.T., - e x  p a r t e  Simper [ I9731 2 A l l  ER 461; - R - v 

B a r n s l e y  S.B.A.T., - e x  p a r t q  A t k i n s o n [ l 9 7 7 ]  3 A l l  ER 1031.  

1 0 :  I am r e f e r r i n g  - h e r e ,  p a r t i c u l a r l y ,  t o -  t h e  a c t i o n s  of t h e  

Nixon ~ d m i n i s t & t i o n  i n  t h e  U n i t e d  S t a t e s  as  e x e m p l i f i e d  by  V i c e  

P r e s i d e n t  Agnew( s condemnat ion  o f  t h e  l e g a l  a i d  movement i n  

1972.  R e s t r a i n t s  on l e g a l -  a f d  l a w y e r s  were i n c l u d e d  i n  t h e  

Q s u b s e q u e n t  ( f e d e r a l )  L e g a l  S e r v i c e s  C o r p o r a t i o n  A c t ,  -- 1974 i n  an  

a t t e m p t  to  s t o p  " p o l i t i c a l l y .  i n s p i r e d  s o c i a l  e n g i n e e r i n g "  t h a t  

d i d  n o t  complement R e p u b l i c a n  i d e o l o g y .  

.e 

11: T h i s  s p e c i f i c  i s s u e  h a s  been  e x t e n s i v e l y  d i s c u s s e d  by t h o s e  

i n v o l v e d  i n  t h e  l e g a l  a i d  movement. I n  g e n e r a l ,  t h e  c o n c e r n  i s  

w i t h  t h e  e x t e n t  t o  which  ' p u b l i c  i n t e r e s t  l aw '  (which i n c l u d e s  

c i v i l  r i g h t s  . i s s u e s )  c a n  be p r a c t i s e d  i n  Commonwealth 

j u r i s d i c t i o n s .  A s  many w r i t e r s  p o i n t  o u t  ( P a r t i n g t o n , l 9 7 9 :  

C a p p e l l e t t i  & J o l o w i c z ,  1975;  L e g a l  Aid C o m m i t t e e  o f  

O n t a r i o , 1 9 7 2 )  ' s u c c e s s e s '  t h a t  have  o c c u r r e d  i n  t h i s  a r e a  i n  t h e  

U n i t e d  S t a t e s  c a n n o t  b e  r e p e a t e d  i n  t h e  Commonwealth. Many 

r e a s o n s  f o r  t h i s  h a v e  been advanced.  F o r  example ,  P a r t i n g t o n  

(1979)  p o i n t s  t o ,  i n t e r  a l i a ,  t h e  f a c t  t h a t ,  i n  t h e  U n i t e d  
/ 

S t a t e s  many p u b l i c  i n t e r e s t  c a s e s  c h a l l e n g e  t h e  c o n s t i t u t i o n a l  

p r o p r i e t y  o f  s t a t u t e s ,  r e g u l a t i o n s  and i n s t i t u t i o n a l  p r a c t i c e s .  
- 



I n  t h e  a b s e n c e  o f  s u c h  a c o n s t i t u t i o n ,  p u b l i c  i n t e r e s t  l a w y e r s  

i n  o t h e r  j u r i s d i c t i o n s  a r e  u n a b l e  t o  t u r n  t o  t h e  same p r o t e c t i v e  

mechanism. F u r t h e r ,  a s  o t h e r s  h a v e  a l s o  a r g u e d  ( L e g a l  Aid  

Commit tee  o f  O n t a r i o , 1 9 7 2 )  t h e r e  is  a w i l l i n g n e s s ,  i n  t h e  U n i t e d  

S t a t e s ,  t o  acknowledge  t h a t  j u d g e s  h a v e . a n  i n n o v a t i v e  role t o  
I 9 

p l a y  when d e c i d i n g  cases. To a s s i s t  them, t h e r e  is no s t r i c t  

d o c t r i n e .  o f  p r e c e d e n t ,  and  a  t r a d i t i o n  o f  r e f o r m - o r  i e n t e d  

l i t i g a t i o n .  F i n a l l y ,  c o n s i d e r a b l e  t e c h n i c a l  d i f f i c u l t y  c o n f r o n t s  

p u b l i c  i n t e r e s t  l a w y e r s  i n  t h e  Commonwealth. A 1  t hough  t h e  

s i t u a t i o n  may b e  c h a n g i n g ,  t h e  g e n e r a l  l a c k  o f  any  f a c i l i t y  f o r  

u n d e r t a k i n g  'c lass  a c t i o n s '  places a heavy b u r d e n  on  - 
p r a c t i t i o n e r s  ( P a r t i n g t o n , l 9 7 9 ;  W i l l i a m s , 1 9 7 9 ;  ~ e b e l ) e , 1 9 8 0 ) .  

I n  t h e  s e a i c h  f o r  e f f e c t i v e  mechanisms,  w r i t e r s  h a v e  d i s c u s s e d  

the '  u t i l i t y  o f  R e l a t o r / R e p r e s e n t a t i v e  a c t i o n s  ( D i c k e n s ,  1974;  

C a p p e l l e t t i  & J o l o w i c z ,  1 9 7 5 )  ; t h e  use .  o f  d e c l a r a t o r y  

j u d g e m e n t s  (Zamir  , 1962 ;  B i r t l e s , 1 9 7 3 ;  Scarman,  1 9 7 4 )  ; t h e  u s e  o f  

p r e r o g a t i v e  w r i t s  ( B i r t l e s , 1 9 7 3 ;  G i f f o r d  6 01Connok ,1979 ;  

A r d e n , 1 9 7 4 )  ; t h e  u s e  o f  i n j u n c t i o n s  ( B i r t l e s ,  1973;  G i f f o r d  & 

O ' C o n n o r , 1 9 7 9 ) ;  and  t h e  u s e  o f  i n t e r n a t i o n a l  r e m e d i e s  

( G o s t i n r 1 9 7 9 b , 1 9 7 9 c ;  N a s h , 1 9 7 5 ) .  I n  g e n e r a l  it  seems t o  be  

a g r e e d  t h a t  none o f  t h e s e  i s  a s u i t a b l e  r e p l a c e m e n t  f o r  a c t i o n s  

t h a t  f l o w  f rom a  c o n s t i t u t i o n a l  b a s i s .  

T h i s  is p a r t i c u l a r l y  t h e  c a s e  i n  r e l a t i o n  t o  m e n t a l  h e a l t h  l a w  

i s s u e s .  A l t h o u g h  v e r y  few a c t i o n s  hgve b e e n  a t t e m p t e d ,  i n  t h i s  

a r e a ,  i n  Commonwealth j u r i s d i c t i o n s ,  it is p o s s i b l e  to  c o n s i d e r  



many m e n t a l  h e a l t h  i s s u e s  i n  t h e  same c o n t e x t  a s  p r i s o n  law. A s  

A u n f o r t u n a t e  a s  t h i s  may b e  f o r  m e n t a l  h e a l t h  p a t i e n t s ,  it is 

c l e a r  t h a t  a  g rowing  body,  ' i n s t i t u t i o n  l a w ' ,  i s  s l o w l y  

emerg ing .  M e n t a l  h e a l t h  and p e n a l  i s s u e s  have  been j o i n t l y  

d i s c u s s e d  i n  t h e  c o n t e x t  o f  l e g a l  need (Brake1 ,1978 ;  Dickey & 

Reming t o n ,  1976)  and t h e r e  i s  c o n s i d e r a b l e  s u p p o r t  f o r  p l a c i n g  
9, 

t h e  p r o b l e m s  o f  b o t h  g r o u p s  i n t o  t h e  same c o n c e p t u a l  framework 

(Huey, 1 9 7 5 ) .  Commonwealth d e v e l o p m e n t s  i n  p r i s o n  l a w  a r e ,  

t h e r e f o r e ,  r e l e v h t  ( s e e ,  e . g . ,  P r i c e , 1 9 7 7 ;  J u d s o n  & 

Laid law,1975 ;  Conroy , l980 ;  V a n d e r v o r t , l 9 7 7 )  p a r t i c u l a r l y  where 

t h e y  i n v o l v e  c i v i l  r i g h t s  i s s u e ' s .  T h i s  is e s p e c i a l l y  t r u e  where 

p r i s o n e r s '  r i g h t s  t h a t  c o u l d  b e  a p p l i e d  e q u a l l y  to m e n t a l  h e a l t h  

p a t i e n t s ,  a r e  s u c c e s s f u l l y  e s t a b l i s h e d  (see, e . g . ,  Nash,1975;  

G o s t i n , l 9 7 9 c ) .  . t  

I n  g e n e r a l ,  l i t i g a t i o n  i n  m e n t a l  h e a l t h  law h a s  been r e s t r a i n e d  

t o  t h e  c o n f i n e s  of a d m i n i s t r a t i v e  law. T h i s  i s  b e c a u s e  c u r r e n t  
1 

a c t i v i t y  i n  t h e  a r e a  i s  c e n t r e d  a round  t h e  role  and f u n c t i o n  o f  

a d m i n i s t r a t i v e  t r i b u n a l s  s e t  up  to  d e a l  w i t h  t h e  i s s u e s  o f  

i n v o l u n t a r y  commitment and c o n t i n u e d  d e t e n t i o n .  F u r t h e r  it is 

r e l e v a n t  b e c a u s e ,  a s  Re id  a r g u e s  ( 1 9 7 1 ) ,  a d m i n i s t r a t i v e  l aw is  

" t h e  law o f  human r i g h t s " ;  i t  seeks to  c o n t r o l  t h e  c o n t r o l l e r s  

and a d m i n i s t r a t o r s  o f  s o c i e t y .  A s  m e n t a l '  h e a l t h  p a t i e n t s  a r e  
t 

s u s c e p t i b l e  to t h e  whims o f  a d m i n i s t r a t o r s ,  t h e  r e l a t e d  a r e a  o f  

law t a k e s  on a  p a r t i c u l a r  s i g n i f i c a n c e .  

T h i s '  a s sumes ,  however,  t h a t  a d m i n i s t r a t i v e  law r e m e d i e s  a r e  
4 
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e f f e c t i v e .  A s  Scarman h a s  a r g u e d  ( l 9 7 4 ) ,  t h i s  is n o t  e n t i r e l y  

t h e  c a s e  p a r t i c u l a r l y  i n  r e l a t i o n  t o  t h e  p r e r o g a t i v e  w r i t s .  

Habeas  c o r p u s ,  f o r  example ,  is  g e n e r a l l y  r e c o g n i s e d  a s  a  weak * 

\ 
remedy o t h e r  t h a n  i n .  t r u l y  e x t r e m e  c a s e s  o f  a r b i t r a r y  and 

u n l a w f u l  d e t e n t i o n  ( W e i s s t u b , l 9 8 0 ;  G o s t i n  & R a s s a b y , l 9 8 0 ;  

G o s t i n , 1 9 7 9 b , 1 9 7 9 d ;  G i f f o r d  & 0 1 C o n n o r , 1 9 7 9 ) .  I n  p r a c t i c e  it is 

n o t  B l a c k s t o n e ' s  " g r e a t  and e f f i c a c i o u s  w r i t . "  S i m i l a r l y ,  t h e  

w r i t s  o f  mandamus and c e r t i o r a r i  f i r s t  r e q u i r e  t h e  p r e s e n c e  o f  

l e g i s l a t i o n  o r ,  r e g u l a t i o n s  t h a t  r e m i s e  r i g h t s  ( A r d e n , 1 9 7 4 ) .  

I n  any e v e n t , ,  t h o s e  c a s e s  t h a t  h a v e  been a t t e m p t e d  i n v a r i a b l y  

f o u n d e r  i n  t h e  f a c e  o f  j u d i c i a l  r e l u c t a n c e  to  c e n s o r  t h e  work o f  

o f f i c i a l s  (Arden,1974;  Sca rman , l974 ;  B i r t l e s ,  1973;  G o s t i n  & 
T 

R a s s a b y , l 9 8 0 ;  G o s t i n , l 9 7 9 b ) .  Even where a n  a c t i o n  may s u c c e e d ,  
'-. 

t h e  a b s e n c e  o f  any c o n s i t u t i o n a l l y  e n t r e n c h e d  and j u d i c i a l l y  

s u p p f l t e d  B i l l s  o f  R i g h t s ,  u s u a l l y  means t h a t  t h e  r e f o r m a t i v e  

e f f e c t  i s  s h o r t - l i v e d .  A s  P a r t i n g t o n  p o i n t s  o u t  ( 1 9 7 9 )  and a s  

t h e  f a t e  o f  l i t i g a t i o n  s u g g e s t s  ( s ~ e  n o t e  9  s u p r a ) ,  c o u r t  
i 

d e c i s i o n s  c a n  be s i m p l y  r e v e r s e d  .by new l e g i s l a t i o n  or 

r e g u l a t i o n s .  I n  a d d i t i o n ,  ' v i c t o r i e s '  may n o t  r e s u l t  in-- 

s u b s t a n t i a l  c h a n g e  b e c a u s e  o f  t h e  many ' d i s c r e t i o n s '  i n h e r e n t  i n  
-? 

a d m i n i s t r a t i v e  r e g u l a t i o n s .  For  example ,  i n  a  r e c e n t  Cand ian  

c a s e  ( A b e l ,  - - - -  e t  a l ,  v  ~ e n e t a n q u i s ~ ~ k e  M e n t a l  H e a l t h  C e n t r e  (1979)  

46 CCC ( 2 d )  3 4 2 ) ,  a  w r i t  o f  c e r t i o r a r i  s u c c e e d e d  b u t  i t s  e f f e c t  

&was  d i s s o l v e d  by t h e  f a c t  t h a t  t h e  . c o u r t  _s imply  d i r e c t e d  t h e  

r e l e v a n t  p a r t y  to e x e r c i s e  h i s  d i s c r e t i o n  a s  he t h o u g h t  f i t .  A s  



a  r e s u l t ,  t h e  i m p a c t  o f  t h e  s u c c e s s f u l  a c t i o n  was n e g l i g i b l e  

v i s - a - v i s  t h e  r i g h t s  and n e e d s  o f  t h e  a p p l i c a n t s .  To some e x t e n t  

t h e  i m p a c t  o f  t h i s  p a r t i c u l a r  judgement  h a s  been  q u a l i f i e d  by 

t h e  O n t a r i o  C o u r t  o f  Appea l  i n  ----- R e  Abe l  e t  a 1  and A d v i s o r y  Review 

Board  - ( ( 1 9 8 1 )  56 CCC ( 2 d )  1 5 3 ) .  However, a s  I n o t e d  i n  C h a p t e r  

2 ,  c o n s i d e r a b l e  d i s c r e t i o n  is s t i l l  l e f t  i n  t h e  h a n d s  o f  t h e  

Review Board .  

A l t h o u g h  a  v a r i e t y  o f  a l t e r n a t i v e  s t r a t e g i e s  a r e  b e i n g  

d i s c u s s e d , ,  t h e y  a r e  a l l  a t  a n  embryonic  s t a g e .  F o r  example ,  
// 

L i n d e n  (1980)  h a s  a r g u e d  c o n v i n c i n g l y  f o r  t h e  use  o f  t h e  t o r t  o f  

n e g l i g e n c e  a s  a  weapon f o r  t h e  c o n t r o l  o f  t h e  a c t i v i t i e s  o f  

r e v i e w  t r i b u n a l s .  Such n o t i o n s ,  however,  a r e  r a t h e r  d e s p e r a t e  

a t t e m p t s  t o  f i l l  t h e  g a p  l e f t  by t h e  a b s e n c e  o f  b o t h  

- c o n s t i t u t i o n a l l y  e n t r e n c h e d  B i l l s  of R i g h t s  and e f f e c t i v e  - 
mechanisms 'for p r o t e c t i n g  r i g h t s .  A l t h o u g h  t h i s  s i t u a t i o n  hay 

c h a n g e  i n  Canada ( a  c o n s t i t u t i o n a l l y  e n t r e n c h e d  Ch3r t e r  o f  

R i g h t s  may a p p e a r  w i t h i n  1 2  m o n t h s ) ,  i t  is  a r g u e d  t h a t  t h i s  w i l l  

a l t e r  v e r y  l i t t l e .  A f u l l e r  d e b a t e  o f  t h i s  p o s s i b l e  deve lopment  

i s ,  r e g r e t a b l y ,  beyond t h e  s c o p e  o f  t h i s  thesis. 

S i m i l a r l y ,  i n  t h e  c a s e  o f  t h e  U n i t e d  Kingdom,' i n c r e a s i n g  u s e  o f  

t h e  European  Commission on Human R i g h t s  may p r o v e  to  be an 

i m p o r t a n t  deve lopment .  L e g a l  a i d  i s  a v a i l a b l e  f o r  p e r s o n s  

p l e a d i n g  c a u s e s  b e f o r e  t h e  Comniss ion  ( S e v i o u r  , 1 9 7 5 )  a  s i t u a t i o n  

which e f f e c t i v e l y  improves  i ts  a c c e s s i b i l i t y .  A l s o ,  a s  I n o t e d  

i n  C h a p t e r  2 ,  s e v e r a l  c a s e s  i n  t h e  m e n t a l  h e a l t h  and p r i s o n e r s '  



r i g h t s  a r e a s -  h a v e  been p l a c e d  b e f o r e  t h e  Commission ( G o s t i n  & a= A .  

R a s s a b y , l 9 8 0 ;  M e n t a l  D i s a b i l i t y  Law R e p o r t e r r i 9 7 9 a ;  

G o s t i n t 1 9 7 9 b , 1 9 7 9 c ;  Nash,1975;  M u c h l i n s k i , l 9 8 0 ) .  However, t h e  

l o n g  t e rm i m p a c t  o f  t h e  Commission on c i v i l  r i g h t s  i s s u e s  i n  t h e  . , 

U n i t e d  Kingdom i s  d i f f i c u l t  to  d e t e r m i n e .  

12: I t  is a p p a r e n t  t h a t ,  o v e r a l l ,  Canada h a s  t h e  most advanced 
?k"' 

l e g a l  a i d  s y s t e m s  o f  a.11 ~ o k n w e a l t h  c o u n t r i e s .  A s  I w i l l  a r g u e  

t h i s  c a n  be s e e n  t o  a c c o u n t  f o r  t h e  more a d v a n c e d  d e v e l o p m e n t s  
- 

i n  r e l a t i o n  t o  m e n t a l  h e a l t h  advocacy .  

13:  -- N e w  Ysrk M e n t a l  Hygiene  Law, S e c t i o n  8 8 ,  a s  amended S e c t i o n  

14:  A s  Weisberg  h a s  noted { 1 9 7 9 ) ,  t h e  1978 f i s c a l  y e a r  marked 

t h e  o f f i c i a l  s t a r t - u p  o f  P r o t e c t i o n  and Advocacy s y s t e m s  f o r  t h e  

d e v e l o p m e n t a l l y  d i s a b l e d  i n  most  s t a t e s .  T h r e e  m i l l i o n  d o l l a r s  

was a u t h o r  i s e d ,  n a t i o n a l l y ,  f o r  t h e i r  e s t a b l i s h m e n t .  

15:  Da ta  o b t a i n e d  t h r o u g h  c o r r e s p o n d e n c e  w i t h  t h e  f o l l o w i n g  

U n i t e d  S t a t e s  a g e n c i e s  be tween J u n e  and O c t o b e r  1980:  The Bureau 
L 

o f  Deve lopmenta l  D i s a b i l i t i e s ,  The N a t i o n a l  L e g a l  Aid and 

Defender  A s s o c i a t i o n ,  The M e n t a l  H e a l t h  Law P r o j e c t ,  The 

P r a c t i s i n g  Law I n s t i t u t e .  The a c t u a l  number o f  s e r v i c e s  is i n  a 

c o n s t a n t  s t a t e  o f  f l u x  d u e  t o  c l o s u r e s  and new e s t a b l i s h m e n t s .  
e, 



W h i l s t  t h e  a g e n c i e s  a t t e m p t  t o  main ta i f i  a c o n s t a n t  check on , 

d e v e l o p m e n t s  t h e r e  is  no, s i n g l e  n a t i o n a l  body c h a r g e d  w i t h  t h e '  

t a s k  o f  m o n i t o r i n g  s e r v i c e s ,  t o  whom s u c h  s e r v i c e s  r e g u l a r l y  

r e p o r t .  

16:  B e r k l e y  Neighbourhood L e g a l  S e r v i c e s ,  B e r k l e y ,  C a l .  ; 

Community c e g a l  Aid S o c i e t y ,  Wilmington,  D e l a . ;  L e g a l  A s s i s t a n c e  

F o u n d a t i o n ,  Ch icago ,  I l l .  ; U n i v e r s i t y  o f  Maryland Law C l i n i c ,  

Baltimore, Mylnd,; Ocean - Monmouth L e g a l  S e r v i c e s ,  Red Bank, 

N . J .  a 

17:  Amongst many s u i t s  p u r s u e d  by t h e s e  o r g a n i s a t i o n s  is Wyat t  4 

S t i c k n e y ,  t h e  landmark c l a s s  a c t i o n  a g a i n s t  t h e  S t a t e  of 4 

Alabama. S e e  C h a p t e r  2 ( a l s o  S c h w a r t z , l 9 7 4 ) .  

18:'    ranches a r e  l o c a t e d  i n  M e d i c a l  Lake,  ~ o n r d e ,  Olympia,  

S e a t t l e ,  and W a l l a  W a l l a .  

19 :  L e g a l  s e r v i c e s  a r e  p r o v i d e d  -by t h e  law s c h o o l s  a s s o c i a t e d  

w i t h  t h e  U n i v e r s i t y  o f  C o n n e c t i c u t  (West H a r t f o r d )  , ' the \ 
U n i v e r s i t y  o f  T o l e d o  ( T o l e d o ,  Ohio.) ,  t h e  U n i v e r s i t y  o f  T e x a s  

( A u s t i n )  , t h e  U n i v e r s i t y  o f  W i s c o n s i n  (Madison) , and Washington 

and Lee U n i v e r s i t y ,  L e x i n g t o n ,  V i r g i n i a  ( t h e  W e s t e r n  S t a t e  

H o s p i t a l  P r o j e c t )  . 



5 
L e g a l  Aid ~ o c i ~ t i e s  p r o v i d i n g  s e r v i c e s  i n c l u d e  t h e  L e g a l  

Aid S o c i e t y  o f  Denver ( C o l o r a d o ) ;  Vermont L e g a l  Aid  (Vermont 

S t a t e  H o s p i t a l ,  W a t e r b u r y )  ; Befgen  County Community M e n t a l  

H e a l t h  Law P r o j e c t  ( ~ " a c k e n s a c k ,  N e w  J e r s e y )  ; L e g a l  Aid S o c i e t y  

o f  N e w  Y o r k  (New Y o r k )  ; C a r o l i n a  L e g a l  A s s i s t a n c e  ( R a l e i g h ,  

N o r t h  C a r o l i n a ) ;  and t h e  M e n t a l  P a t i e n t  C i v i l  L i b e r t i e s  P r o j e c t ,  

P h i l a d e l p h i a ,  P e n n s y l v a n i a .  

20: N o  73-205 (ND Ohio ,  S e p t  1st 1 9 7 6 ) ,  a l s o  384 F Supp 1196 

21: F o r  example t h e  I l l i n o i s  M e n t a l  H e a l t h  a n d  Deve lopmenta l  

D i s a b i l i t i e s  Code:SB 250 . 

22: I n f o r m a t i o n  o b t a i n e d  f rom i n t e r v i e w s  c o n d u c t e d  i n  1979 and 

1980 w i t h  former  members o f  t h e  i n i t i a l  advocacy p r o j e c t  and M r  

G e r a l d  Green ,  a t  t h a t  t i m e  Director o f  t h e  M e n t a l  P a t i e n t s '  

Advocacy P r o j e c t .  S e e  a l s o  L e g a l  Aid S o c i e t y ,  1976.  

23: Communication. w i t h ,  Mr. G e r a l d  Green o f  V.C.L.A.S. and M s .  

M a r i l y n  S a r t i  of t h e  M e n t a l  P a t i e n t s '  A s s o c i a t i o n ;  May, 1981.  I n  *.--- -. 

a d d i t i o n  t o  t h e  loss  o f  e s s e n t i a l  f u n d i n g ,  t h e  P r o j e c t  was 

d e p r i v e d  o f  i ts  p r e m i s e s  i n  t h e  h o s p i t a l  g r o u n d s .  A t  p r e s e n t ,  a  

t e m p o r a r y  l e g a l  s e r v i c e  i s  a v a i l a b l e  t h r o u g h  t h e  M e n t a l  

P a t i e n t s '  A s s o c i a t i o n  d r o p - i n  c e n t r e  a t  R i v e r v i e w  H o s p i t a l  and ' 



t h e  V.C.L.A.S. o f f i c e  i n  a n  i n n e r  s u b u r b  o f  Vancouver .  Former 

P r o j e c t  s t a f f  a r e  c o n t i n u i n g  t o  p r o v i d e  s p e c i a l i s t  s e r v i c e s  f o r  

p a t i e n t s  a l t h o u g h  a c t i v i t i e s  have  bee-n s e r i o u s l y  c u r t a i l e d .  

24 :  P e r s o n a l  c o n v e r s a t i o n  w i t h  Mr. J . O h l s o n ,  L e g a l  S e r v i c e s  

S o c i e t y  o f  B.C.; Augus t  1980.  

25: I t  s h o u l d  be, n o t e d ,  however,  t h a t  D a l h o u s i e  L e g a l  Aid 

% e r v i < e  p r o v i d e  and have  p r o v i d e d ,  a s s i s t a n c e  t o  m e n t a l  h e a l t h  

p a t i e n t s  . f o r .  some t i m e ,  a s  p a r t  o f  t h e i r  g e n e r a l  d e l i v e r y  s y s t e m  

( p e r s o n a l  c o n v e r s a t i o n  w i t h  fo rmer  and  p r e s e n t  D a l h o u s i e  L.A.S. 

s t a f f  (December 1 9 8 0 )  and c o r r e s p o n d e n c e  w i t h  t h e  c u r r e n t  

E x e c u t i v e  D i r e c t o r ,  Mr A r c h i b a l d  K a i s e r  (August  1 9 8 0 ) ) .  

S i m i l a r l y ,  t h e  Nova S c o t i a  L e g a l  Aid Commission a l s o  e x t e n d s  

l i m i t e d  c o v e r a g e  to p a t i e n t s ,  m a i n l y  i n  t h e  a r e a  o f  r e v i e w  board  

h e a r i n g s  ( c o r r e s p o n d e n c e  w i t h  Mr. Gordon Murray ,  E x e c u t i v e  

D i r e c t o r  of Nova S c o t i a  L e g a l  A i d ,  J u n e  1 9 8 0 ) .  

2 6 :  An i s s u e  t h a t  was t o  a r i s e  a g a i n  d u r i n g  t h e  p u b l i c  h e a r i n g s  
I 

i n  r e l a t i o n  t o  c h a n g e s  t o  the O n t a r i o  ~ e n t a l  H e a l t h  A c t  

( S t a n d i n g  S o c i a l  Development  C o m m i t t e e , l 9 7 8 ) .  

27: L i t t l e  a p p e a r s  to  be  known a b o u t  t h e  i m p a c t  o f  t h e  o r i g i n a l  

e x p e r i m e n t  or t h e  c u r r e n t  sys tem.  The O n t a r i o  L e g a l  Aid 

C o m m i t t e e  Annual  R e p o r t  i n  1975  i n d i c a t e s  t h a t  d u r i n g  t h e  p e r i o d  



March 1st 1975  to  Augus t  3 1 s t  1975 ,  164 p a t i e n t s  were a s s i s t e d  

a l t h o u g h  no f u r t h e r  i n f o r m a t i o n  was p r o v i d e d  or a p p e a r s  t o  be 

a v a i l a b l e .  I n d e e d  n o  r e c e n t  a s s e s s m e n t s  have  been made o f  t h e  

c u r r e n t  programme ( p e r s o n a l  c o r r e s p o n d e n c e  w i t h  t h e  ~ i r e c ' t o r  o f  

t h e  O n t a r i o  L e g a l  Aid  P l a n ,  M r .  Andrew Lawsofg, Q.C. ,  J u n e  1 9 8 0 ) .  

28 :  L i t t l e  is known a b o u t  t h e  o p e r a t i o n s  o f  t h i s  l e g a l  c l i n i c .  

Monahan (1975)  r e p o r t s  t h a t  i n  th'e f i r s t  s i x  months o f  i t s  

o p e r a t i o n  i n  1974 it saw o v e r  200 c l i e n t s .  75% o f  c a s e s  i n v o l v e d  

domest- ic  m a t t e r s ,  1 0 %  l a n d l o r d  a n d  t e n a n t ,  and 1 5 %  

m i s c e l l a n e o u s .  N o  c i v i l  r i g h t s  i s s u e s  were p u r s u e d ,  a s  a  p o l i c y ,  

n o r  d i d  t h e  c l i n i c  i n v o l v e  i t s e l f  i n x  d i s p u t e s  be tween p a t i e n t s  

and t h e  h o s p i t a l .  D e s p i t e  numerous a t t e m p t s  by t h i k  wri ter  t o  

o b t a i n  i n f o r m a t i o n  f rom t h e  c l i n i c  s t a f f ,  no r e s p o n s e  h a s  been .. 

f o r  thcoming . 
I t  s h o u l d  a l s o  be n o t e d  t h a t  s i m i l a r  schemes  a p p e a r  t o  have  been 

a t t e m p t e d  i n  more r e c e n t  y e a r s  i n  O n t a r i o .  F o r  example ,  S a v a g e  & 

Vaughan (1978)  r e p o r t e d  c e n t r e s  f o r  l e g a l  a d v i c e  and l e g a l  a i d  

a p p l i c a t i o n s  funded  by t h e  O n t a r i o  L e g a l  Aid P l a n ,  a t  t h e  
- J 

L a k e s h o r e  P s y c h i a t r i c  H o s p i t a l  i n  T o r o n t o  and t h e  Hami l ton  

P s y c h i a t r i c  H o s p i t a l .  By 1979 ,  however,  t h e  L a k e s h o r e  H o s p i t a l  

scheme had been  t e r m i n a t e d  ( O n t a r i o  L e g a l  Aid  P l a n ,  1979)  

a l t h o u g h  t h e  r e a s o n s  f o r  t h i s  remain  unknown. I t  s h o u l d  be  n o t e d  

t h a t  t h i s  h o s p i t a l  was t h e  s i t e  o f  t h e  e a r l i e r  'ombudsman' 

e x p e r i m e n t  . The r e l a t i o n s h i p  be tween b o t h  schemes and t h e  L e g a l  



Aid P l a n  d u t y  c o u n s e l  scheme is  u n c l e a r  a l t h o u g h  it is+ a p p a r e n t  

t h a t  t h i s  h o s p i t a l  h a s  been t h e  s i t e  o f  d i f f e r e n t  ' e x p e r i m e n t s  i n  

p r o v i d i n g  ' l e g a l  s e r v i c e s '  f o r  p a t i e n t s .  F u r t h e r  r e s e a r c h  s h o u l d  

b e  c o n d u c t e d  to  examine  . t h d  i m p a c t  o f  t h e s e  schemes  on a  

c o m p a r a t i v e  b a s i s .  

C 

29: P e r s o n a l  c o r r e s p o n d e n c e  w i t h  l e g a l  s e r v i c e  s t a f f  and w i t h  

P r o f e s s o r  R . G a t h e r c o l e  o f  U n i v e r s i t y  o f  T o r o n t o  ( J u l y / A u g u s t  *, 

1 9 8 0 ) .  Dur ing i t s  p e r i o d  o f  o p e r a t i o n  t h e  s e r v i c e  d e a l t  w i t h  a  

r a n g e  o f  w o r k .  60% o f  c a s e s  i n v o l v e d  c o n v e n t i o n a l  p o v e r t y  l a w  

i s s u e s  ( e . g .  f a m i l y  m a t t e r s ,  . d e b t ,  l a n d l o r d  and t e n a n t  

d i s p u t e s ) ,  25% o f  c a s e s  were  r e l a t g a t o  t h e  i n s t i t u t i o n  ( e . g .  

d i s p u t e s  o v e r  t r e a t m e n t  m o d a l i t i e s ,  r e l e a s e  i s s u e s ,  and r e v i e w  

b o a r d  h e a r i n g s )  , and  1 5 %  o f  c a s e s  i n v o l v e d  s o c i a l  w e l f a r e  law 

m a t t e r s .  .No t e s t  c a s e s  or o t h e r  r e f o r m a t i v e  a c t i o n s  were 

u n d e r  t a k e n .  

30:  The f o l l o w i n g  i n s t i t u t i o n s  a r e  s e r v e d :  Brandon M e n t a l  H e a l t h  

C e n t r e  ( s e r v e d  by t h e  Brandon Community Law O f f i c e ) ,  S e l k i r k  

M e n t a l  H e a l t h  C e n t r e  ( s e r v e d  by t h e  S e l k i r k - I n t e r l a k e  Area  

O f f i c e )  and the H e a l t h  S c i e n c e s  C e n t r e  i n  Winnipeg ( s e r v e d  by 

i t s  own L e g a l  Aid Mani toba  b r a n c h  o f f i c e ) .  I n f o r m a t i o n  f rom 
- 

p e r s o n a l  c o r r e s p o n d e n c e  w i t h  M r .  A l l e n  F i n e b i l t ,  Deputy D i r e c t o r  

o f  L e g a l  Aid Mani toba ,  (August  1 9 8 0 ) .  S e e  a l s o  L e g a l  Aid 

Mani toba  Annual  R e p o r t s ,  1975 to  1979.  



C - 
31: P e r s o n a l  c o r r e s p o n d e n c e  w i t h  Mr. Thomas S c h o l l i e ,  t h e  

E x e c u t i v e  D i r e c t o r  o f  L e g a l  Aid A l b e r t a  ( J u n e  1 9 8 0 ) .  
i 

32: A s  a  r e s u l t  o f  t h e  A c t ,  c e r t i f i c a t e s  o f  i n c a p a c i t y  were no 

l o n g e r  i s s u e d  i n  t h e  c a s e  o f  e v e r y  p a t i e n t  a d m i t t e d  

i n v o l u n t a r i l y  to  a  m e n t a l  h o s p i t a l .  T r a n s i t i o n a l  s e c t i o n s  o f  t h e  

A c t  p r o v i d e d  t h a t  any p a t i e n t  c o u l d ,  and t h e  p u b l i c  i n s t i t u t i o n  

s h o u l d  ( i f  t h e  p a t i e n t  d i d  n o t ) ,  a p p I y  to  t h e  Review Board to  

have  a n  o u t s t a n d i n g  c e r t i f i c a t e  o f  i n c a p a c i t y  c a n c e l l e d .  A s ,  a t  

t h a t  t i m e ,  t h e r e  were o v e r  2000 p a t i e n t s  i n  t h e  p r o v i n c e  

a f f e c t e d  by & t r a n s i t i o n a l  p r o v i s i o n s ,  L e g a l  Aid A l b e r t a  

a p p r o v e d  a  d u t y  c o u n s e l  scheme t o  a s s i s t  p a t i e n t s  ( and  t h e  

i n s t i t u t i o n ) .  

33: P e r s o n a l  c o r r e s p o n d e n c e  w i t h  M r  J a c q u e s  Lemai t re-Auger ,  
i 

S e c r e t a r y  o f  t h e  Commission Des S e r v i c e s '  J u r  i d i q u e s  D e  Quebec 
?- 

( J u l y  1 9 8 0 ) .  
- 

34: P e r s o n a l  c o r r e s p o n d e n c e  w i t h  M s .  I r e n e  MacEachern, s t a f f  

s o l i c i t o r  w i t h  ' t h e  ~ e w f o b n d l a n d  L e g a l  Aid Commission (September  

1 9 8 0 ) .  

35: S e e  n o t e  34 s u p r a .  I t  s h o u l d  a l s o  be n o t e d  t h a t  c o v e r a g e  is 
\ 

more e x t e n s i v e  where t h e  a p p l i c a n t  is  s u f f e r i n g  from p h y s i c a l  or 

m e n t a l  d i s a b i l i t y .  



36:  P e r s o n a l  c o r r e s p o n d e n c e  w i t h  Mr.. S .  Whelan, SF sol ic i t o r  

w i t h  t h e  Saska tchewan  Community L e g a l  S e r v i c e s  C o @ i s s i o n ,  

(August  1980)  . 

37: W h i l s t  t h e  s i t u a t i o n  i n  P r i n c e  ~ d w a r d  I s l a n d  may be  

j u s t i f i e d  b e c a u s e  o f  t h e  s m a l l  p o p u l a t i o n  ( l e g a l  a i d  i s  l i m i t e d  

to  c r i m i n a l  and f a m i l y  m a t t e r s  o n l y )  t h e  same c a n n o t  be v a l i d l y  

o f f e r e d  i n  t h e  c a s e  o f  N e w  Brunswick.  Annual  R e p o r t s  o f  L e g a l  

Aid N e w  Brunswick c o n s t a n t l y  i n d i c a t e  t h e  u n s a t i s f a c t o r y  n a t u r e  

o f  a  l e g a l  a i d  p l a n  t h a t  o n l y  d e a l s  w i t h  c r i m i n a l  l aw m a t t e r s ,  

to  t h e  excLus ion  o f  a l l  c i v i l  m a t t e r s ,  a  p rob lem t h a t  a f f e c t s  

t h e  p r o v i s i o n  o f  a i d  to  m e n t a l  h e a l t h  p a t i e n t s .  A s  t h e  

P r o v i n c i a l  D i r e c t o r  i n d i c a t e s  i n  r e c e n t  c o r r e s p o n d e n c e  w i t h  t h e  

a u t h o r  ( ~ u n e  1 9 8 0 )  "if and yhen  t h i s  p r o v i n c e  would implement  a  

f u l l  blown c i v i l  l e g a l  a i d  p l a n ,  I e x p e c t  w e  would s t a f f  m e n t a l  

i n s t i t u t i o n s  w i t h  d u t y  c o u n s e l  on a  r e g u l a r  b a s i s . "  A s  I w i l l  

i n d i c a t e  l a t e r  i n  t h i s  t h e s i s ,  t h i s  r a i s e s  p rob lems  f o r  m e n t a l  

h e a l t h  p a t i e n t s  s e e k i n g  to p u r s u e  l e g i s l a t i v e l y  

r i g h t s  i n  t h e  p r o v i n c e .  

p r e s c r i b e d  

38: E v a l u a t i o n s  t h a t  have  been u n d e r t a k e n  t e n d  to  examine t h e  

o v e r a l l  i s s u e  o f  p r a c t i s i n g  p o v e r t y  law r a t h e r  t h a n  a n s w e r i n g  

t h e  n e e d s  o f  m e n t a l  h e a l t h  p a t i e n t s ,  per - se. F o r  example see 

P a r k d a l e  Community L e g a l  S e r v i c e s , l 9 7 9 .  



I 
39:  A t  P a r k d a l e  Community L e g a l  S e r v i c e s ,  f o r  example ,  s t a f f  

h a v e s - d e a l t  w i t h  i s s u e s  r e l a t i n g  t o  p u b l i c  - t r u s t e e s h i p ,  s o c i a l  

w e l f a r e  l a w  and r e l e a s e  f rom i n s t i t u t i o n s  a s  w e l l  a s  more 

c o n v e n t i o n a l  l e g a l  p r o b l e m s ( c o n v e r s a t i o n  w i t h  M s .  Mary Hogan, 

D i r e c t o r  o f  P a r k d a l e ,  A p r i l  1 9 8 0 ) .  I n  a  b r i e f  p r e s e n - t e d  t o  t h e  

O n t a r i o  S t a n d i n g  S o c i a l  Development  Committee i n  J u n e  1978 

( s u p r a )  ( t h e  Committee c o n s i d e r i n g  c h a n g e s  t o  t h e  M e n t a l  H e a l t h  

A c t ,  - RSO 1970 c . 2 6 9 ) .  M s .  F r e d a  F y l e s  and M r .  Morris T i t l e  o f  

P a r k d a l e  expanded on t h e  e x p e r i e n c e s  o f  t h e  l e g a l  c e n t r e  i n  t h e  

m e n t a l  h e a l t h  a r e a .  A l t h o u g h  t h e y  were u n a b l e  t o  p r o v i d e  \_N 

s u b s t a n t i a l  d a t a ,  t h e y  i n d i c a t e d  t h a t  f o r  " s e v e r a l  y e a r s "  l e g a l  
" 

and community w o r k e r s  had been d e a l i n g  w i t h  d e t e n t i o n  and 
\ 

t r e a t m e n t  d i s p u t e s .  A s  t h e  l e g a l  s e r v i c e  l a c k e d  e x p e r t i s e  i n  t h e  

a r e a  t h e y  were o f t e n  f o r c e d  to  ' b r i e f  o u t '  t o  p r i v a t e  
st 

p r a c t i t i o n e r s  s p e c i a l i s i n g  i n  m e n t a l  h e a l t h  i s s u e s .    ow ever t h e y  

were o f t e n  a b l e  t o  n e g o t i a t e  m a t t e r s  f o r  p a t i e n t s  w i t h o u t  

r e c o u r s e  to  o t h e r  a v e n u e s  o f  l e g a l  a c t i o n  ( s e e ,  a l s o ,  Committee 

o f  M e n t a l  H e a l t h  S e r v i c e s  i n  ~ n t ~ r i o  (1979)  f o r  a  f u r t h e r  b u t  

b r i e f  d i s c u s s i o n  o f  t h e  ro le  o f  P a r k d a l e  Community L e g a l  
I 

S e r v i c e s ) .  

40: The f i r s t  community l aw c e n t r e  opened i n  N o r t h  K e n s i n g t o n ,  

London, i n  J u l y  1970.  

41: The Camden Community Law C e n t r e ,  The Lambeth Community Law 



C e n t r e  and' The To\ ver Hamle t s  Community Law C e n t r e ,  i n  London. A 

s p e c i a l i s t  i s  a l s o  working i n  t h e  Manches te r  Law C e n t r e .  

I n f o r m a t i o n  f rom t h e  Law C e n t r e s  F e d e r a t i o n  C h a i r p e r s o n ,  M r .  

P h i l  Kernball,- d u r  i n g  p e r s o n a l  c o n v e r s a  t i o n ;  London, May 1980.  // 

4 2 :  I t  a p p e a r s  t h a t ,  a s  was t h e  c a s e  i n  Eng land  b e f o r e  t h e  

f o r m a t i o n  of  MIND'S r e p r e s e n t a t i o n  s e r v i c e ,  some r e p r e s e n t a t i o n  

was p r o v i d e d  by v a r i o u s  C i v i l  L i b e r t i e s  o r g a n i s a t i o n s  i n  t h e  

- d i f f e r e n t  s t a t e s  ( B o e h r i n g e r  & W o e l l n e r , 1 9 7 7 ) .  L i t t l e  is known 

a b o u t  t h e  e x t e n t  or n a t u r e  o f  s u c h  r e p r e s e n t a t i o n .  

4 3 :  T h i s  s i t u a t i o n  a p p e a r s  t o  be c h a n g i n g  w i t h  t h e  f o r m a t i o n  o f  
- 

g r o u p s  s e e k i n g  law r e f o r m  i n  West A u s t r a l i a ,  V i c t o r i a  and N e w  
A 

S o u t h  Wales.  I n  V i c t o r i a ,  The C o u n c i l  o f  S o c i a l  S e r v i c e s  (VCOSS) 

have  been a c t i v e l y  o r g a n i s i n g  i n t e r e s t e d  p a r t i e s  s i n c e  September  

1980 i n  a n  a t t e m p t  t o  form a  l o b b y  g r o u p  t o  i n f l u e n c e  t h e  

c o n t e n t  o f  the p r o p o s e d ,  new, V i c t o r i a  M e n t a l  H e a l t h  A c t ,  s u c h  a  

l o b b y  g r o u p  i n c l u d i n g  members o f  community l e g a l  c e n t r e s  ( e . g .  

t h i s  w r i t e r )  (see G o r d o n , l 9 8 0 ) .  

7 

< 4 4 :  O r i g i n a l l y  m c e i v e d  a's a  n a t i o n w i d e  network o f  l e g a l  ' a id  

o f  f i c e s  funded  and a d m i n i 4 t e r e d  by t h e  Commonwealth Government ,  
1 I :  

t h i s  o r g a n i s a t i o n  s u f f e r e d  c o n s i d e r a b l e  s e t b a c k s  a d  is now 

b e i n g  s l o w l y  d i s m a n t l e d  w i t h  t h e  a d v e n t  o f  s t a t e  l e g a l  a i d  

commiss ions .  



45 :  A l t h o u g h  l e g a l  a i d  was a v a i l a b l e '  t h r o u g h  p r o f e s s i o n a l l y  

. I (  o r g a n ~ s e d ~ s c h . e m e s ,  o b t a i n i n g  a c c e s s  t o  a  p r a c t i t i o n e r  was 

f r e q u e n t l y  p r o b l e m a t i c .  Community law c e n t r e s  ( i t  is c l a i m e d )  

e f f e c t i v e l y  b r o k e  down t h e  b a r r i e r .  Community law c e n t r e s  now 

o p e r a t e  i n  t h e  s u b u r b s  o f  Melbourne  . ~ ' @ i t t r o ~ ,  W e s t  H e i d e l b e r g ,  

Nunawading , S p r  i n g v a l e ,  N o r t h  F r a n k s t o n )  , Sydney ( R e d f e r n ,  

~ a a & k v i l l e ,  P a r r a m a t t a ,  M t .  D r u i t t )  , A d e l a i d e  (The P a r k s )  and 
a-9 

B r  i s b a n e  (Caxton S t r e e t )  . 
4 

46: W h i l s t  t h e  work ( f r o m  1977 to  1979)  was' p r i n c i p a l l y  a t  t h e  

F i t z r o y  L e g a l  S e r v i c e  s u b s t a n t i a l  and r e g u l a r  d i a l o g u e  w i t h  

o t h e r  community l aw c e n t r e s  i n  A u s t r a l i a  s u g g e s t e d  t h a t  t h e  

o b s e r v a t i o n s  were n o t  u n i q u e .  

47: B o t h F f a v o u r a b l e  and u n f a v o u r a b l e  r e s u l t s  were n o t e d .  W h i l s t  

t h e  number o f  r e l e a s e s  i n c r e a s e d ( a s s u m e d  t o  b e  a  f a v o u r a b l e  

r e s u l t ) ,  so d i d  t h e  number o f  ' d e f e r m e n t s 1  (assumed to b e  an  
'. 

u n f a v o u r a b l e  r e s u l t ) .  

48 : P e r s o n a l  c o n v e r s a t i o n  w i t h  M r .  Ken Kershaw, Deputy D i r e c t o r  
d 

o f  t h e  N.S.W. L e g a l  S e r v i c e s  Commission, i n  Sydney,  September  

1980 and c o r r e s p o n d e n c e  w i t h  M r .  P e t e r  Cashman o f  t h e  ~N.s .w.  Law . 
F o u n d a t i o n ,  F e b r u a r y  1981.  S e e  a l s o ,  B o t t o m l e y  (1980)  ; 

Cashman, (1978)  ; O1,Shane, (1978)  ; B o e h r i n g e r  & 0' Shane ,  (1978)  : 



49: T h i s  s e c t i k  o f  t h e  B i l l  h a s  been  t r e n c h a n t l y  summarised  by . 

L i g e r t w o o d  (1977)  : 

" . . . o n l y  i n  e x c e p t i o n a l  c i r c u m s t a n c e s  t h e  p e r s o n  maybe 
a l l o w e d  to  r e p r e s e n t  H i m s e l f ,  o t h e r w i s e  t h e  p e r s o n  i n  
r e s p e c t  o f  whom t h e  a p p e a l  is  b r o u g h t  must  b e  
r e p r e s e n t e d  by c o u n s e l ,  e i t h e r  c h o s e n  and p a i d  f o r  by 
h i m s e l f ,  c h o s e n  by h i m s e l f  and p a i d  f o r  by t h e  
g o v e r n m e n t ,  or c h o s e n  by t h e  Law 
t h e  government .  " 

C 

SO: The  West A u s t r a l i a n ,  -- O c t o b e r  

51: I n f o r m a t i o n  ob ta t ined  f r o m  d i s c u s s i o n s  w i t h  Mr. Ken Kershaw, 
1 

Depa ty  D i r e c t o r  o f  t h e  N .S .W, L e g a l  S e r v i c e s  Commission,  a n d -  M r .  

J u l i a n  G a r d n e r ,  D i r e c t o r  o f  t h e  L e g a l  Aid Commission o f  

V i c t o r i a ;  Sep tember  1980.  

, I 

52:  I n  r e s p o n s e  to  a c o n c e r n  t h a t  t h e  community was n o t  

u t i l i s i n g  o r  becoming i n v o l v e d  i n  t h e  management o f  t h e  l e g a l  

s e r v i c e ,  a d e c e n t r a l i s e d  ' o u t r e a c h  c e n t r e s '  p l a n  comnienced i n  

J a n u a r y  1980 .  ' N a t u r a l '  m e e t i n g  p l a c e s  were  i d g n t i f i e d  i n  t h e  

l e g a l  s e r v i c e  c a t c h m e n t  area a n d ,  r a t h e r  t h a n  w a i t i n g  f o r  I 

c l i e n t s  t o  u s e  t h e  l e g , a l  s e r v i c e  v i a  i t s  c e n t r a l  o f f i c e ,  l e g a l  

w o r k e r s  a t t e n d  e a c h  m e e t i n g  p l a c e  o n c e  a week. D e s i g n a t e d  

m e e t i n g  p l a c e s  i n c l u d e d  a  loca l  p u b f i c  house  ( b a r ) ,  ( a t  which  4 3  

c l i e n t s  were  s e e n  o v e r  a 6 month p e r i o d ) ,  a y o u t h  c l u b ,  t w o  
- 

s e l f - h e l p  c e n t r e s  f o r  t h e  unemployed,  f o u r  p u b l i c  h o u s i n g  s i t e s ,  



t w o  elderly c i t i z e n s  c l u b s ,  o n e  community c e n t r e ,  o n e  a t t e n d a n c e  

c e n t r e ,  one Sa lva t ion  Army c e n t r e ,  ' and  t h r e e  community h e a l t h  

, c e n t r e s  (personal  c o n v e r s a t i o n  w i t h  t h e  Community Development 

O f f i c e r ,  Mr John F i n l a y s o n  a n d  o t h e r  l e g a l  s e r v i c e  s t a f f ,  

September 1980 ) . * 



IV. THE NEED'S OF MENTAL HEALTH PATIENTS: A CONFLICT OF 

PERCEPTIONS 

With  t h e  e v o l u t i o n  o f  t h e  l e g a l  a i d  movement, t h e  i s s u e  o f  

' l e g a l \  n e e d '  h a s  b e e n  s u b j e c t  t o  c o n s i d e r a b l e  d i s c u s s i o n .  

S i m i l a r l y ,  t h e  e x t e n t  t o  which  s u c h  need  w a s  ( a n d  i s )  b e i n g  m e t  

by l e g a l  s e r v i c e s ,  b o t h  t h o s e  p r o v i d e d  by l e g a l  a i d  

o r g a n i s a t i o n s  and t h o s e  made a v a i l a 6 l e  t h r o u g h  p r i v a t e  
f 

p r a c t i t i o n e r s ,  h a s  b e e n  e x p o s e d  t o  s c r u t i n y  ( Z a n d e r , 1 9 7 8 ;  
t 

M o r r i s ,  e t  a 1 , 1 9 7 3 ;  J a k u b o w i c z  & B u c k l e y , 1 9 7 5 ;  C a s s  & 
7- 

S a c k v i l l e , l 9 7 5 ;  C u r r a n , 1 9 7 7 ;  B y l e s  & M ~ r r i s ,  1977 ;  ' ~ b e l - ~ m i t h , e t  - 
a 1 , 1 9 7 3 ;  B indman , l979 ;  S m i t h , 1 9 8 0 ;  M o r r i s , 1 9 7 8 ;  Bradshaw,  - 
1 9 7 2 )  T h i s  h a s  g i v e n  r i s e  t o  r e s e a r c h  i n  t h e  area., t h e  . r e s u l t s  

o f  which h a v e ,  i n  t u r n ,  p r o v i d e d  f u r t h e r  i m p e t u s  to  t h e  l e g a l  

a i d  movement ( e . g . ,  C u r r a n , 1 9 7 7 ;  M e s s i e r , l 9 7 8 ;  C a s s  & 

7 
S a c k v i l l e  , 1 9 7 5 ) .  

I n  many ways,  t h e  sum o u t p u t  o f  t h e  d i a l o g u e  i n  r e l a t i o n  to  

' l e g a l  n e e d '  h a s  b e e n  more c o n f u s i n g  t h a n  c l a r i f y i n g .  A s  Zander  

a r g u e s ,  
I- ". . .when o n e  comes to  a t t e m p t  a d e f i n i t i o n  o f  c o n c e p t s  

s u c h  a s  ' t h e  need  f o r  l e g a l  s e r v i c e s ,  ' or ' a n  unmet  need  
f o r  l e g a l  s e r v i c e s ' ,  o r  e v e n  ' a  l e g a l  p r o b l e m ' ,  
f o r m i d a b l e  and i n d s e d  i n s o l u b l e  d i f f i c u l t i e s  
a p p e a r .  " (1979 : 27 3)  

A p r i n c i p a l  d i f f i c u l t y  l i e s  w i t h  t h e  l o c u s  o f  t h e  d e f i n i t i o n  f o r  

d i f f e r e n t  n o t i o n s  o f  ' n e e d '  and  t h e  u s e f u l n e s s  of l e g a l  a c t i o n  



a s  a  method o f  m e e t i n g  s u c h  need c a n  be found to  be  d e p e n d e n t  on 

t h e  ' p e r s o n '  who is o f f e r i n g  t h e  d e f i n i t i o n .  C l i e n t s  and l a w y e r s  

may ha;; v a r i e d  images o f  what q s  r e q u i r e d  o r  needed and what 

c a n  or s h o u l d  be done ;  e v e n  r e f e r e n c e  t o  l aw i t s e l f  ( t h a t  is, . t 

i t s  c o n t e n t )  w i l l  n o t  c l a r i f y  t h e  s i t u a t i o n  f o r  e x i s t i n g  law ( i n  

i t s  v a r i o u s  f o r m s )  may n o t  a d e q u a t e l y  r e f l e c t  ' n e e d '  a s  d e f i n e d  

by e i t h e r  p a r t y . 2  F u r t h e r ,  ' n e e d t  may be d e t e r m i n e d  by 

soc io -economic  s t a t u s  and a s  my e a r l i e r  ' d i s c u s s i o n  o f  . p o v e r t y  - 
law may have  s u g g e s t e d ,  i n v o l v e s  c o n s i d e r a b l e  v a r i a t i o n  e v e n  , 

w i t h i n  a n  e s s e n t i a l l y  s i m i l a r  ' l e g a l '  c o n t e x t .  I t  h a s  a l s o  been 

a r g u e d  t h a t  ' n e e d '  may be expandeiii o r  e v e n  c r e a t e d ,  by  t h e  . 
s i m p l e  p r e s e n c e  o f  s e r v i c e s  d e s i g n e d  t o  answer  'rpeed' 

( Z a n d e r , 1 9 7 8 )  - p a r t i c u l a r l y  where ,  i n  t h e  c a s e  o f  l e g a l  

s e r v i c e s ,  p r a c t i t i o n e r s  a p p l y  t h e i r  p e r c e p t i o n  o f  what  is 

n e c e s s a r y  o r  r e q u i r e d  f o r  t h e i r  c l i e n t  g r o u p  i n d e p e n d e n t  o f  an 

a p p r e c i a t i o n  o f  t h e  p e r c e p t i o n s  o f  t h a t  g r o u p .  Such a n  a p p r o a c h  

i s  s u g g e s t i v e  o f  a s i t u a t i o n  where p r a c t i t i o n e r s  assume t h a t  t h e  

c l i e n t  g r o u p  i s  u n a b l e  t o  d e t e r m i n e  and/or  a r t i c u l a t e ,  t h a t  

which m i g h t  be i n  t h e i r  ' b e s t  i n t e r e s t s ' ;  a n  a p p r o a c h  t h a t ,  pn  
4 

b c- 
t h e  c o n t e x t  of l e g a l  a i d  d e l i v e r y  and t h e  p r a c t i c e  o f  poverJ9 

l a w ,  c a n  be s e e n  t o  be h i g h l y  p r o b l e m a t i c .  A t  tTe same t i m e ,  

however ,  i t  must  be  n o t e d  t h a t  t h e  l e g a l  a i d  movement h a s  

a t t e m p t e d  t o  a s s e s s  the  e x t e n t  t o  which it is answer ing  n e e d s ,  

a s  p e r c e i v e d  by c l i e n t s .  I n  g e n e r a l ,  r e s e a r c h  a s s o c i a t e d  w i t h  

s u c h  a s s e s s m e n t s  d e r n o n s t r a t e s  a  h i g h  l e v e l  o f  c l i e n t  



s a t i s f a c t i o n  w i t h  l e g a l  s e r v i c e s  a n d ,  where cr i t icisms- a r e  made, t 

s u i t a b l e  r e s p o n s e s  have  been f o r t h c o m i n g  (see,  e .g .  

M e s s i e r , l 9 7 8 ;  Bothmann & Gordon ,1979) .  

However, it h a s  a l s o  been p o i n t e d  o u t  ( ~ a n d e r ~ 1 9 7 8 ;  L e w i s  - _ ._ . 
i n  M o r r i s ,  g& e , 1 9 7 3 )  t h a t  e v e n  where ' n e e d '  m i g h t  be m u t u a l l y  

r e c o g n i s e d  by l a w y e r s ,  c l i e n t s  a n d ,  i n d e e d  t h e  law,  m e e t i n g  t h a t  
5 & 

need  i n  t h e  most e f f e c t i v e  way may n o t  n e c e s s a r i l y  c a l l  f o r  

l e g a l  a c t i o n .  A s  L e w i s  h a s  a r g u e d ,  (9 - c i t )  it may op(en be  t h e  

c a s e  i n  a l e g a l  a i d  s e t t i n g  t h a t  t h e  i n t e r e s t s  of a  t e n a n t  whose 

r  06 f is l e a k i n g  would b e  b e t t e r  s e r v e d  i f  he f e t c h e d  a  l a d d e r  . 

a  l a w y e r .  T h i s  i s s u e  seems to have  p a r t i c u l a r  

t h e  c o n t e x t  o f  c l i e n t s  who a r e  m e n t a l  h e a l t h  

p a t i e n t s ,  g i v e n  t h a t  t h e i r  h e a l t h  and l e g a l  n e e d s  may o f t e n  q o m e  

i n t o  c o n f l i c t  t o  t h e  p o i n t  where a t t e m p t i n g  t o  r e s o l v e  a  p rob lem 
i 

by r e c o u r s e  to  l aw may p r o d u c e  a n  u n d e s i r e d  outcome(Bothmann & 

On t h e  o t h e r  hand ,  a c t i v e  a s s e r t i o n  o f  n e e d s  t h r o u g h  

c o l l e c t i v e  l e g a l  a c t i o n  may b e  e s s e n t i a l .  L a n d l o r d s  may 

c o n s i s t e n t l y  r e f u s e  to  r e p a i r  r o o f s  t h a t  a r e  beyond t h e  h e l p  o f  

one  t e n a n t  w i t h  a  l a d d e r .  A s  G a l a n t e r  h a s  a r g u e d  ( 1 9 7 5 ) ,  t h e  

s t a t u s  o f  an i n d i v i d u a l  or g r o u p  o f  i n d i v i d u a l s  who a r e  

c o n f r o n t i n g  o t h e r s  i n  t h e  c o n t e x t  o f  a  d i s p u t e  w i t h .  a l e g a l  

remedy may have  a n  e f f e c t  on outcome.  Those  who a r e  ' o n e - s h o t '  

p l a y e r s ,  v i s - a - v i s  , t h e  l e g a l  s y s t e m ,  a r e  a t  a  s e v e r e  

d i s a d v a n t a g e  when i n  . c o n f l i c t  w i t h  t h o s e  who a r e  ' r e p e a t  



p l a y e r s '  , s u c h  t h a t  t h e i r  c o l l e c t i v e  or  i n d i v i d u a l  i n t e r e s t s  (or 

n e e d s )  may n o t  be c o r r e c t l y  advanced.  Only a  c o n v e r s i o n  o f  

' o n e - s h o t '  p l a y e r s  t o  t h e  ' r e p e a t  p l a y e r '  s t a t u s  c a n  p r o p e r l y  

overcome t h e  l i m i t a t i o n s  p l a c e d  on. t h e  a r t i c u l a t i o n  o f  t h e i r  

p o s i t i o n .  I n  t h i s  s e n s e ,  m e e t i n g  t h e  l e g a l  n e e d s  o f  s u c h  p e o p l e  
I ' 

( e p i  tomised  by t h o s e  f rom d i s a d v a n t a g e d  g r o u p s )  i n v o l v e s  

, p r o v i d i n g  them w i t h  access to  ' r e p e a t  p l a y e r s '  who w i l l  a c t  on  
3 

t h e i r  b e h a l f ;  a  ro le  p l a y e d  by l a w y e r s  i n v o l v e d  i n  l e g a l  a i d  

d e l i v e r y  s y s t e m s .  

A s  Morris h a s  i n d i c a t e d  ( l 9 7 3 ) ,  where ' n e e d s '  a r e  r e d e f i n e d  

a s  ' r i g h t s '  ( r a t h e r  t h a n  p r i v i l e g e s )  it is p o s s i b l e  t o  see 

c o n c r e t e  e v i d e n c e '  o f  t h e  impac t  o f  t h e  i n f u s i o n  o f  power o n  

b e h a l f  o f  d i s a d v a n t a g e d  g r o u p s  d i s c u s s e d  by G a l a n t e r  (9 c i t ) .  - 
Where t h i s  p r o c e s s  i n c l u d e s  t h e  e s t a b l i s h m e n t  o f  r i g h t s  i n  t h e  

c o n t e x t  o f  ' s o c i a l  w e l f a r e  l a w ' ,  it i n v o l v e s  t h e  r e d e f i n i t i o n  o f  

w e l f a r e  p r i v i l e g e s  a s  'new p r o p e r t y '  t h a t  was s o u g h t  .by Re ich  

(1964)  (see,  a l s o ,  Mayhew & R e i s s , 1 9 6 9 ) .  I n  t h i s  s e n s e  it is  a l s o  
' 1  

p o s s i b l e  t o  a r g u e  t h a t  t h e  power t h a t  a r i s e &  d o e s  so a s  a  r e s u l t  
i 

L 

o f  t h e  c l i e n t  g r o u p  e x p e r i e n c i n g  t h e  t r a n s f e r e n c e  o f  s t a t u s  f rom 

" b e i n g  ' o n e - s h o t '  p l a y e r s  t o  b e i n g  ' r e p e a t  p l a y e r s '  and o f  h a v i n g  

t h e i r  ' p r o p e r t y '  r i g h t s  recocjn ised  and r e s p o n d e d  to ,  by l e g a l  

p r a c t i t i o n e r s  (Mayhew & R e i s s , 1 9 6 9 ) .  

A t  t h e  same t i m e ,  however,  t h e  emergence  o f  ' r i g h t s '  may, 

i n  t h e m s e l v e s  c r e a t e  l e g a l  ' n e e d ' .  ' R i g h t s ' ,  it c a n  be  a r g u e d ,  

a r e  r e - i n t e r p r e t e d  ' n e e d s '  t h a t ,  a s  a  r e s u l t ,  become 



e n f o r c e a b l e .  ' R i g h t s '  may have  to  be p r o t e c t e d  or o t h e r w i s e  

- g i v e n  e f f e c t  t h r o u g h  t h e  u t i l i s a t i o n  o f  l e g a l  s e r v i c e s .  The 

e s t a b l i s h m e n t  o f  c e r t a i n  b o d i e s  i n  con j u n c t i o n  w i t h  t h e  

r e c o g n i t i o n  o f  r i g h t s  ( e . g .  a d m i n i s t r a t i v e  t r i b u n a l s  o f  one  form 

o r  a n o t h e r )  may, a s  I h a v e  p o i n t e d  o u t ,  c r e a t e  a  need for l e g a l  
I 

' a s s i s t a n c e  i n  a  m e c h a n i c a l  s e n s e .  I n  t h i s  r e , s p e c t ,  t h e  e s s e n c e  

o f  Z a n d e r ' s  c o n t e n t i o n  (1978)  t h a t  ' l e g a l '  need 'may b e  c , r e a t e d  

o r  expanded by l e g a l  a c t i o n  is s e e n  t o  be ' v a l i d  a l t h o u g h  

p o s s i b l y  r e f i n e d  by t h e  a d d i t i o n -  o f  t h i s  f u r t h e r ,  p e r h a p s  more 

p o s i t i v e ,  d imens ion .  A s  I a r g u e d  i n  t h e  p r e v i o u s  c h a p t e r ,  ' t h i s  

p r o c e s s  a p p e a r s  t o  h a v e  o c c u r r e d  i n  Commonwealth j u r i s d i c t i o n s  

i n  r e l a t i o n  to  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s  and c a n  

be  s e e n  to  be a  d r i v i n g  f o r c e  beh ind  t h k  a c t u a l  e s t a b l i s h m e n t  o f  

s u c h  s e r v i c e s .  

A l t h o u g h ,  a s  I h a v e  i n d i c a t e d ,  t h e  l e g a l  n e e d s  o f  b o t h  t h e  

community a s  a  whole and o f  t h o s e  o c c u p y i n g  l o w  i n c o m e - s t a t u s  

h a v e  been e x p l o r e d ,  t h e  n e e d s  o f  some s p e c i f - i c  d i s a d v a n t a g e d ,  

g r o u p s  have  n o t  been s u b j e c t e d  to  t h e  same e x t e n s i v e  

e x a m i n a t i o n .  T h i s  s i t u a t i o n  is p a r t i c u l a r l y  t r u e  i n  r e l a t i o n  t o  ' .  6 
m e n t a l  h e a l t h  p a t i e n t s .  A s  a  c o n s e q u e n c e ,  it is u n c l e a r  whe the r  

t h o s e  i n v o l v e d  i n ' t h e  d e l i v e r y  of - _  l e g a l  s e r v i c e s  t o  t h i s  g r o u p  

a r e  b o t h  a p p r e c i a t i n g '  and answer ing  t h e i r  unmet needs .  

I t  i s  p o s s i b l e ,  however,  t o  t u r n  to  a  v a r i e t y  o f  s o u r c e s  o f  
- 

/ 
&- 

i n f o r m a t i o n  a n d ,  f rom ' i h e s e ,  e x t r a c t  i m p o r t a n t  i n s i g h t s  and some 

l i m i t e d  d a t a .  The r e c o r d e d  e x p e r a i e n c e s  o f  l e g a l  a i d  workers 
" 



( e . g .  Dickey & Reming ton , l976 ;  S t r a n d , 1 9 7 2 ) ,  o f f i c i a l  

e v a l u a t i o n s  o f  s p e c i f i c  m e n t a l  h e a l t h  a d v m a c y  p r o j e c t s  ( e . g .  

Steadman & B r o o k s , 1 9 7 7 ) ,  f o r m a l  p r o p o s a l s  f o r  t h e  e s t a b l i s h m e n t  . 

and f u n d i n g  o f  p r o j e c t s  ( e . g .  B o l t o n ,  -- e t  a 1 , 1 9 7 5 ) ,  and b r i e f s  

p r e s e n t e d  t o  committees or o t h e r  b o d i e s  c o n c e r n e d  w i t h  m e n t a l  

h e a l t h  r e f o r m  ( e . g .  S t a n d i n g  S o c i a l  Development  C o m m i t t e e , l 9 7 8 )  
., 

a l l  a s s i s t  t h e  e n t e r p r i s e .  S i m i l a r l y  it is u s e f u l  to t u r n  to  

r e s e a r c h  c o n d u c t e d  t o  a s s e s s  - p a t i e n t s f  n e e d s  from. t h e  p a t i e n t s '  

p e r s p e c t i v e  6e.g. Brake1 ,1978 ;  E p s t e i n  - &  L o w i n g e r , l 9 7 5 ) ,  

academic  t r e a t m e n t s  o f  s p e c i f i c  m e n t a l  h e a l t h  law i s s u e s  ( e . g .  

Anand, 1979;  Verdun-Jones ,  1979)  , e v a l u a t i o n s  o f ,  o r  commentar i e s  

* o n ,  t h e  w o r k  o f  specific m e n t a l  h e a l t h  a g e n c i e s  o r  b o d i e s  ( e . g .  
. 

r e v i e w  t r i b u n a l s  : H a i n e s ,  1978 ) , e ~ a m i n a t ~ i o n s  o f  s p e c i f i c  < 

i n j u s t i c e s  t h a t  a r i s e  i n  r e l a t i o n  t o  m e n t a l  C e a l t h  p a t i e n t s  

( e . g .  E n d i c o t t , l 9 8 0 ) ,  a n a l y s e s  o f  t h e  law a s  it r e l a t e s  t o  

m e n t a l  h e a l t h  p a t i e n t s  ( e . g .  V e n a b l e s ,  1975)  , and  f i n a l l y ,  

a n a l y s e s  o f  m e n t a l  h e a l t h  and r e l a t e d  l e g i s l a t i o n .  Each p r o v i d e  

i n s i g h t s  i n t o  t h e  l e g a l  n e e d s  o f  p a t i e n t s  and t h e  e x t e n t & o  

which  s u c h  need i s  e i t h e r  met or unmet by e x i s t i n g  l e g a l  

r e s o u r c e s .  Such a n  e x e r c i s e  a l s o  p r o v i d e s  i n f o r m a t i o n  i n  

.i r e l a t i o n  t o  a  h o s t  o f  o t h e r  i s s u e s  o f  i m p o r t a n c e  i n  t h i s  a r e a  of 
2 

1 e x p l o r a t i o n .  I t  i l l u s t r a t e s  t h e  di lemmas c o n f r o n t i n g  - t h o s e  

s e e k i n g  t o  answer unmet l e g a l  need;  t h e  v a r i o u s  l e g a l  s e r v i c e ,  

mode l s  a v a i l a b l e  to p r a c t i t i o n e r s ;  t h e  d i f f e r e n t  g o a l s  s o u g h t  by 

t h e  r a n g e  o f  o r g a n i s a t i o n s  i n v o l v e d  i n  d e l i v e r i n g  l e g a l  



s e r v i c e s , ;  and t h e  r e s t r a i n t s  on t h e i r  a c t i v i t i e s  imposed by a )  
- 

l e g a l  a i d  p o l i c i e s  and  b)  more g e n e r a l ,  p r o c e d u r a l  and 

l e g i s l a t i v e  l i m i t a t i o n s  i n  t h e  d i f f e r e n t  j u r i s d i c t i o n s .  

I n  r e l a t i o n  t o  t h e  l e g a l  n e e d s  o f  m e n t a l  h e a l t h  p a t i e n t s  
- - 

t h e  d i f f i c u l t i e s  a r t i c u l a t e d -  a t  t h e  b e g i n n i n g  of t h i s .  c h a p t e r  

a r e  most a p p a r e n t .  A l t h o u g h  some w o r k  h a s  c o n c e n t r a t e d  on t h e  
4 

p a t i e n t l c l i e n t  p e r s p e c t i v e  by d i r e c t l y  c a n v a s s i n g  t h e i r  v i e w s ,  a  

p r e p o n d e r a n c e  o f  the-  ' m a t e r i a l  is base'd upon ' l a w y e r - c e n t r e d  ' 

p e r c e p t i o n s  o f  need.  I n  many i n s t a n c e s  t h e s e  may b e  t r u l y  

r e f l e c t i v e  o f  t h e  c l i e n t ' s  p e r s p e c t i v e  g i v e n  t h a t  many o f  t h e  % 

l a w y e r s  a r e  i n  t h e  employ o f ,  or c l o s e l y  a s s o c i a t e d  w i t h ,  
/' 

p a t i e n t s '  o r g a n i s a t i o n s ;  i n  t h i s  s e n s e  t h e y  a c t ,  q u i t e  
/--l 

a p p r o p r i a t e l y ,  a s  a  ' m o u t h p i e c e '  f o r  t h e  community o f  p a t i e n t s  ', 

( s e e ,  e . g . ,  S t a n d i n g  S o c i a l  Development C o m m i t t e e , l 9 7 8 ) .  I n  

o ther  i n s t a n c e s ,  however,  i t  is p o s s i b l e  t h a t  a n a l y s e s  may be  

based on p r a c t i t i o n e r s '  p e r c e p t i o n s  o f  c l i e n t  need a s  moulded by 

t h e i r  own-view o f  what .  is i n  t h e  ' b e s t  i n t e r e s t s '  o f  t h e  

c l i e n t s .  Such a  p e r s p e c t i v e  may b e  i n f l u e n c e d  by. t h e i r  

p a r t i c u l a r  i d e o l o g i c a l  p e r s u a s i o n  i n  r e s p e c t  o f  t h e  p u r s u i t  o f  

p a t i e n t s '  r i g h t s ,  a s  d e t e r m i n e d  by t h e  n a t u r e  o f  t h e i r  

p a r t i c u l a r  o p e r a t i o n a l  m i l i e u  a n d ,  a s  a  c o r o l l a r y ,  t h e  

p o s s i b i l i t i e s  t h a t  e x i s t  f o r  a g g r e s s i v e ,  p a r t i s a n ,  advocacy.  An 

e x a m i n a t i o n  o f  t h e  p e r c e p t i o n s  o f  need and t h e  p r i n c i p a l  c o n c e r n  

o r  ' l e i t - m o t i f '  a s  e x p r e s s e d  by bo th  l a w y e r s  and 

- p a t i e n t s / c l i e n t s ,  w i l l  p r o v i d e  n o t  o n l y  o v e r a l l  p i c t u r e  o f  



t h e  n e e d s  ( l e g a l  and o t h e r w i s e )  o f  p a t i e n t s  b u t  a l s o  a n  image o f  

A some o f  t h e  p rob lems  t h a t  m i g h t  e x i s t  i n  c o n j u n c t i o n  w i t h  t h e  

l a r g e r  c o n t r a d i c t i o n  between h e a l t h  and l e g a l  n e e d s .  

~ r i $ r  to  d o i n g  so, however,  it is n e c e s s a r y  t o  examine  and 
1 

o u t l i n e  t h e  s u g g e s t e d ,  l a r g e r  c o n t r a d i c t i o n  between h e a l t h  and 

l e g a l  n e e d s .  T h i s  w i l L  p r o v i d e  t w o  t h i n g s ;  i )  a  d i s c u s s i o n  o f  

t h e  c e n t r a l i t y  o f  t h e  c o n t r a d i c t i o n  i n  t h e  c o n t e x t  o f  m e n t a l  

h e a l t h  i s s u e s ;  and i i)  an e x p o s i t i o n  o f  a  t h i r d  p e r c e p t i o n  o f  

p a t i e n t s '  n e e d s ,  namely t h a t  h e l d  by m e n t a l  h e a l t h  s t a f f  

( p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  n e e d ) .  

I t  seems c l e a r  t h a t  t h e  t e n s i o n s  and c o n f l i c t s  t h a t  e x i s t  

be tween  p a t i e n t s ,  l a w y e r s  and m e n t a l '  h e a l t h  s t a f f  can.  be t r a c e d  
"*> 

t o  t h e  d i v e r g e n t  v i e w s  h e l d  b  i n  p a r t i c u l a r ,  l a w y e r s  and 
a T 

p s y c h i a t r i s t s  i n  r e l a t i o n  t o  what  i s  i n  t h e  ' b e s t  i n t e r e s t s . '  o f  

p a t i e n t s .  I n  g e n e r a l ,  t h i s  d i s p u t e  a r i s e s  i n  t h e  c o n t e x t  o f  a  

d i s a g r e e m e n t  o v e r  t h e  p r i m a c y  o f ,  on  t h e  one  hand ,  c i v i l  r i g h t s  

n e e d s ,  and on t h e  o t h e r  hand ,  h e a l t h  n e e d s  (Skone,1975;    art on & 

S a n d b o r n , l 9 7 8 ) .  A t  t h i s  s t a g e  i n  khe e v o l u t i o n  o f  m e n t a l  h e a l t h  

r e f o r m  a  c o n s e n s u s  on t h e  m a t t e r  seems d i s t a n t ,  p r i n c i p a l l y  

b e c a u s e  t h e r e  seems to  b e  no way o f  d e t e r m i n i n g  e i t h e T  what 
- 

' b e s t  i n t e r e s t s '  means a s  a  c o n c e p t  or i n  e s t a b l i s h i n g  how t h e  
. . 

n o t i o n  is t o  b e  ' o b j e c t b v e l y '  a g p l i e d  i n  any  g i v e n  

c i r c u m s t a n c e s .  A s  $ae-Grant  h a s  n o t e d  (1979)  : 

". . . a  myth ( h a s )  b e d e v i l l e d  b o t h  p s y c h i a t r y  and t h e  l a w ,  
namely,  t h e  f r a n t i c  s e a r c h  f o r  " t h e  b e s t  
i n t e r e s t s .  ". . .What ( h a s )  been o p e r a t i n g  f o r  a l o n g  t i m e  
+ 



b u t  ( c a n n o t )  b e  o p e n l y  s ta ted  ( i s )  t h a t  i n  many 
s i t u a t i o n s  t h e r e  ( i s )  no b e s t  answer . "  ( l 9 7 9 : 1 7 )  - 

I n d e e d ,  a s  he  f u r t h e r  a r g u e s ,  t h e  i l l - d e f i n e d  n o t i o n  o f  ' b e s t  

i n t e r e s t s '  h a s  been  u s e d  " a s  a ' j u s t i f i c a t i o n  f o r  d o i n g  t h i n g s  
#- 

which i n  t h e  end may t u r n  o u t  to be a n y t h i n g  b u t  i n  t h e  b e s t  

i n t e r e s t s  o f  t h e  ( i n d i v i d u a l )  " (9 - c i t  : 1 8 ) .  

I t  seems t h a t  t h e  n o t i o n  o f  ' b e s t  i n t e r e s t s '  c a n  be e q u a t e d  
-, 

w i t h  ' n e e d '  a l t h o u g h  h e r e  o n e  f a c e s  t h e  p rob lem o f  compet ing  

p e r c e p t i o n s  o f  need.  T h a t  is ,  where p a t i e n t / c l i e n t  p e r c e i v e s  

and a r t i c u l a t e s  a  need i t  is n o r m a l l y  to  b e  assumed t h a t  t h e  

i n d i v i d u a l  knows what  is  i n  h i s  o r  h e r  ' b e s t  i n t e r e s t s ' .  

However, t h i s  judgement ,  a c c e p t a b l e  i n  c o n v e n t i o n a l  

c i r c u m s t a n c e s  where it c a n  be a t  l e a s t  assumed to  be  ' i n f o r m e d ' ,  

is n o t  s e e n  a s  ' e g i t i m a t e  i n  t h e  mental. h e a l t h  c o n t e x t . 4  I n d e e d  

t h e  whole i s s u e  o f  competency,  which p l a y s  a  c e n t r a l  role  i n  t h e  

h a n d l i n g  o f  m e n t a l  h e a l t h  p a t i e n t s  and i n  m e n t a l  h e a l t h  l aw,  h a s )  

e v o l v e d  ( f r o m  t h e  d o c t r i n e  o f  p a r e n s  p a t r i a e )  b e c a u s e  o f  t h e  
6 

a s s u m p t i o n  t h a t  p a t i e n t s '  judgements  w i l l  b: betr  i m e n t a l  t o  
.4 

rr" 
t h e i r  ' b e s t  i n t e r e s t s '  ( P r i c e ,  1 9 7 3 ) .  A s  G o s t i n  a r g u e s ,  

" . . . competency may be d e f i n e d  a s  r e a c h i n g  a  r e a s o n a b l e  
r e s u l t  - under  t h i s  s t a n d a r d ,  p e r s o n s  who m a k e  
judgements  which a r e  c o n t r a r y  to  t h e i r  b e s t  i n t e r e s t s  a s  

" p e r c e i v e d  by o t h e r s ,  a r e  deemed i n c o m p e t e n t .  T h i s  
s t a n d a r d  is whol ly  p a t e r n a l i s t i c  a s  i t s  e x p l i c i t  
a s s c m p t i o n  is t h a t  a  p e x s o n ' s  f a t e  is b e t t e r  made f o r  
him t h a n  & him, b e c a u s e  o t h e r s  wiser t h a n  he  have- 
g r e a t e r  knowledge o f  h i s  b e s t  m e d i c a l  and s o c i a l  
i n t e r e s t s .  " ( l 9 7 9 a :  1 5 2 )  

C l e a r l y ,  . t h e n ,  i n  d e t e r m i n i n g  what  is i n  an i n d i v i d u a l ' s  ' b e s t  
P' 



i n t e r e s t s ' ,  it is assumed t h a t  one 'can t u r n  tb ' o b j e p t i v e '  

c r i t e r i a  c o n s t r u c t e d  f rom s u p e r i o r  knowledge t h r o u g h  which 
! 

p r e d i c t i o n s  o f  outcome c a n  be g e n e r a t e d  ( G o l d s t e i n ,  e t  a 1 ,  1 9 7 3 ) .  -- 

T h a t  i s ,  a n  ' e q u a t i o n '  c a n  be c o n s t r u c t e d  which ,  g i v e n  a  
I 

c o n f i g u r a t i o n  o f  e x i s t i n g  c i r c u m s t a n c e s  and a l t e r n a t i v e  c o u r s e s  
? 

o f  a c t i o n ,  c a n  be used  to  se lec t  a n  a p p r o p r i a t e  s t r a t e g y  g i v e n  
_ .. 

t h e  p r e s e n c e  o f  a n  o b j e c t i v e l y  d e t e r m i n e d  outcome which 

maximises  b e n e f i t s  and m i n i m i s e s  loss.  
, 

The p rob lems  i n h e r e n t  i n  t h i s  c o n t e x t  a r e  l e g i o n  and e x t e n d  

t o  b o t h  p s y c h i a t r i s t s  and l a w y e r s .  I n  t h e  f i r s t  i n s t a n c e ,  
\ 

a l t h o u g h  t i d y ,  a  b l a n k e f  a s s u m p t i o n  t h h t  a l l  p a t i e n t s  a r e  

i n c o m p e t e n t  and a l l  m e n t a l  h e a l t h  s t a f f  a r e  c o m p e t e n t  d o e s  n o t  

seem to be p a r t i c u l a r l y  s o u n d  C l e a r l y ,  i n  keep ing  w i t h  t h e  - 
d o c t r i n e  of p a r e n s  p a t r i a e ,  t h e  p o s i t i o n  of a  m e n t a l  h e a l t h  

p a t i e n t  is e q u a t e d  w i t h  t h a t  o f  a  h e l p l e s s  b e i n g .  A s  S t o n e  h a s  

a r g u e d ,  t h e  doc t o r - p a t i e n t  r 9 l a t i o n s h i p  i n  t h e  m e n t a l  h e a l t h  

c o n t e x t ,  7- 3 

". . . h a s  been d e s c r i b e d  a s  s i m i l a r  t o  t h a t  o f  p a r e n t  and 
c h i l d .  The p h y s i c i a n  p o s s e s s e s  e x p e r t  knowledge and 
t e c h n i c a l  competence .  H e  h a s  a  s p e c i f i c  r a t h e r  t h a n  
g e n e r a l  p a r e n t a l  f u n c t i o n  s i n c e  h i s  e x p e r t i s e  e x t e n d s  
o n l y  t o  m a t t e r s  o f  h e a l t h .  H i s  sole m o t i v a t i o n  is to  
p romote  t h e  w e l f a r e  o f  t h e  p a t i e n t ,  b e f o r e  a l l  o f  h i s  
p e r s o n a l  i n t g r e s t s .  The p a t i e n t  is e x p e c t e d  to assume a  
c h i l d ' s  role . .  . H e  is ' i n c a p a c i t a t e d '  , e x c u s e d  f rom h i s  
normal  f u n c t i o n i n g  a n d ,  l i k e  a  c h i l d ,  becomes d e p e n d e n t  
on o t h e r s  to  t a k e  c a r e  o f  him.. .For  h e l p  he  t u r n s  t o  t h e  
p h y s i c i a n .  The p h y s i c i a n ' s  s p e c i f i c i t y  o f  f u n c t i o n  and 
a l t r u i s t i c  m o t i v a t i o n  l e g i t i m a t e  h i s  a s s u m p t i o n  o-f power 
o v e r  the p a t i e n t .  . . b e c a u s e  t h e  doc  tor is e x p e c t e d  to  
r e s o l v e  t h e  p a t i e n t ' s  p r o b l e m s  i n  t h e  b e s t  i n t e r e s t s  of 
t h e  p a t i e n t .  T h i s  is t h e  p r e v a i l i n g  s t a n d a r d  o f  



+ 
p r o f e s s i o & a l  r e s p o n s i b i l i t y .  I' ( l 9 7 9 b :  321)  

A s  G o l d s t e i n  h a s  p o i n t e d  o u t  (1979)  t h i s  i n v a r i a b l y  i n v o l v e s  a  - -- 
p r o c e s s  whereby,  " w e l l  i n t e n t i o n e d  p e o p l e  who 'know' what i s  

' b e s t '  . . . impose t h e i r  p e r s o n a l ,  even  i f  p r o f e s s i o n a l ,  

p r e f e r e n c e s  on  o t h e r s "  (9 :5), a  p r o c e s s  which ,  h e  a r g u e s ,  

_ c a n  o n l y  be  c o n t r o l l e d  by exchang ing  t h e  ' b e s t  i n t e r e s t s '  - 
s t a n d a r d  f o r  t h e  ' l e a s t  d e t r i m e n t a l  a v a i l a b l e  a l t e r n a t i v e '  

s t a n d a r d  ( G o l d s t e i n ,  -- e t  a 1 , 1 9 7 3 ) .  The p a t i e n t  is p e r c e i v e d  to  be 
& 

i n c a p a b l e  o f  making judgements  and a s  s u c h  any e x p r e s s i o n  o f  
r 

' n e e d '  is i l l - f o u n d e d  and  i l l - c o n s i d e r e d  b e c a u s e  o f  t h e  m e d i c a l  
< 
9 r 

d i s o r d e r .  Such a n  a s s u m p t i o n  d o e s  n o t  t a k e  a c c o u n t  o f  t h e  
\ 

s i g n i f i c a n c e  o f  b o t h  t h e  n a t u r e  o f  t h e  r e l e v a n t  i l l n e s s  and  t h e  

n a t u r e  and c.vmplexity o f  any judgement ,  when a t t e m p t i n g  to  

d e t e r m i n e  t h e  ' compe tency '  i n h e r e n t  i n  e i t h e r  a  d e c i s i o n  or an 

a r t i c u l a t e d  need;  t h i s  i s  a n  i s s u e  which h a s  been o f  c o n c e r n  to  

l e g a l  w o r k e r s  ( G o s t i n ,  l 9 7 9 a ;  Gordon, 1980)  . 
4 

The assumed competency o f  m e n t a l  h e a l t h  s t a f f  must  a l s o - ,  be 

c o n s i d e r e d ,  n o t  b e c a u s e  o f  a n y  i n d i v i d u a l  s h o r t c o m i n g s  b u t  . 

b e c a u s e  o f  t h e  g e n e r a l  u n c e r t a i n t y  s u r r o u n d i n g  t h e  p r a c t i c e  o f  

p s y c h i a t r i c  m e d i c i n e .  The i s s u e  h a s ,  o f  c o u r s e ,  been  e x t e n s i v e l y  

d i s c u s s e d  and ,  a s  I p o i n t e d  o u t  i n  C h a p t e r  2 ,  t e n d s  t o  be one  o f  

t h e  f o r c e s  p r o p e l l i n g  t h e  m e n t a l  h e a l t h  l aw movement. A s  Anand 

h a s  a r g u e d  ( 1 9 7 9 ) ,  t h e  c o n c e p t  o f  m e n t a l  i l l n e s s  is a s  

p r o b l e m a t i c  a s  p r e s u m p t i o n s  o f  p s y c h i a t r i c  e x p e r t i s e ,  * - .- 

" ~ s y c h i a t r  ic  d i a g n o s e s  u s i n g  t h e  a c c e p t e d  d i a g n o s t i c  c a t e g o r i e s  



h a v e  been found . t o  be b o t h  u n r e l i a b l e  and i n v a l i d "  (9 c i t : 2 7 0 )  

w b i l s t  a t t e n d a n t  t r e a t m e n t s  may be l i t t l e  more t h a n  a t t e m p t s  t o  

c o n t r o l  o r  change  u n a c c e p t a b l e  b e h a v i o u r  by c o e r c i o n  (9 c i t )  . 
Given more r e c e n t  d e v e l o p m e n t s  i n  t h e  s t a n d a r d i s a t i o n  o f  

6 

p s y c h i a t r i c  d i a g n o s e s ,  t h i s  may be a n  undu ly  h a r s h  c r i t i s m . 5  

However, * , t h e  c o n t e x t  o f  t r e a t m e n t  r a t h e r  t h a n  d i a g n o s i s ,  i t  
\ 

s t i l l  seems th+ d e s p i t e  s u c h  a d v a n c e s ,  p s y c h i a t r y  a p p e a r s  t o  be  

more a  s c i e n c e  o f  symptom s u p p r e s s i o n  t h a n  d i s e a s e  e r a d i c a t i o n .  

I n d e e d  it c o u l d  be  a r g u e d  t h a t ,  i n  t h e  p s y c h i a t t i c  c o n t e x t , .  many 

p a t i e n t s  may b e  b e t t e r  h e a l e r s  t h a n  t h e i r  ' p h y s i c i a n s ;  a  

p o s s i b i l i t y  t h a t  seems to  u n d e r l i e  c e r t a i n  t r e a t m e n t  m o d a l i t i e s  

( e . g .  some forms of p s y c h o - t h e r a p y )  . Thus i n  t h e  c o n t e x t  of 

d e t e r m i n i n g  what  is i n  t h e  ' b e s t  i n t e r e s t s '  o f  a  p a t i e n t ,  t h e  

employmefit o f  t h e  g e n e r a l  n o t i o n  o f  ' compe tency '  a s  a  measure  o f  

t h e  l e g i t i m a c y  o f  any judgement  does n o t  r e s t  on a  sound b a s e ,  

S i m i l a r  d o u b t  c a n  be  c a s t  on  t h e  a s s u m p t i o n  t h a t  a  

p r e d i c t i v e  ' e q u a t i o n ' ,  o r  some u l t i m a t e  s ta te  o f  knowledge,  
Y 

e x i s t s  i n  a n  a c c e s s i b l e  form ( G o l d s t e i n ,  -- e t  a 1 , 1 9 7 3 ) .  I n d e e d  

s u c h  h u b r i s  i n v e s t s  b o t h  p s y c h i a t r i s t s  and l a w y e r s  w i t h  powers 
d 

o f  p r e d i c t i o n  t h a t  have  been t r a d i t i o n a l l y  a s s o c i a t e d  w i t h  t h e  

4 g o d s .  I f  ' o b j e c t i v e '  c r i t e r i a  e x i s t ,  f o r  example  i n  t h e  form o f  

2! ' l a w s '  g o v e r n i n g  human and s o c i a l  c o n d u c t ,  t h e y  h a v e ,  i n  t h e  

main ,  evaded e x p o s u r e .  C o n f i g u r a t i o n s  o f  c i r c u m s t a n c e s  and . 
a 1  t e r n a t i v e  c o u r s e s  o f  a c t i o n  may . n o t ,  t h e r e f o r e ,  n e c e s s a r i l y  

l e a d  to t h e  assumed o r  p r e d i c t e d  outcomes .  I n t e ~ v e n i n g  o r  



- .. 

c o n t a m i n a t i n g  v a r i a b l e s  c a n  d i s t o r t  a  p e r c e p t i o n ;  o f  outcome and 

f r u s t r a t e  a p l a n n e d  g o a l .  A s  G o l d s t e i n ,  e t  a l ,  p o i n t  o u t  ( 1 9 7 3 ) ,  -- 
i n  t h e  c o n t e x t  o f  l e g a l  judgements ,  

" . . . too f r e q u e n t l y  t h e r e  i s  a t t r i b u t e d  to  l aw and i t s  
a g e n t s  a  m a g i c a l  power - a  power to  d o  what is f a r  
beyond i t s  means.. . ( I )  t does n o t  have  t h e  c a p a c i t y  to  
p r e d i c t  f u t u r e  e v e n t s  and n e e d s ,  which would j u s t i f y  or 
m a k e  w o r k a b l e  o v e r  t h e  l o n g  r u n  any s p e c i f i c  c o n d i t i o n s  
it m i g h t  impose ..." (9 c i t : 5 0 )  - 

I t  is a  s i t u a t i o n  e q u a l l y  a p p l i c a b l e  to  p s y c h i a t r y .  /@ 

' \yl a d d i t i o n ,  no o b j e c t i v e l y  d e t e r m i h a b l e  c o n c l u s i o n s  oan 

e x i s t  f o r  a s s e s s i n g  b e n e f i t  and  loss  a s s o c i a t e d  w i t h  outcome 

n e c e s s a r i l y  i n v o l v e s  t h e  a p p l i c a t i o n  o f  v a l u e s .  C e r t a i n l y  some * 

form o f  c o n s e n s u s  may seem to e x i s t  i n  r e l a t i o n  t o  c e r t a i n  

9 outcomes  i n  c e r t a i n  c i y u m ' s t a n c e s .  F o r  example ,  t o  employ a  
/ 

r a t h e r  f a m i l i a r  i s s u e ,  i f  t h e  s a v i n g  o f  a  p e r s o n ' s  l i f e  was 

d e p e n d e n t  upon b lood  t r a n s f u s i o n s  t h e h  c l e a r l y  t h e  a c c e p t a n c e ' o f  

s u c h  t r a n s f u s i o n s  m i g h t  b e  w i d e l y  acknowledged a s  a  d e s i r a b l e  

g o a l .  However- e v e n  h e r e  a  d i v e r g e n c e  o f  o p i n i o n  may e x i s t .  
I 

D i s a g r e e m e n t  may be  b a s e d  o n ,  f o r  example r e l i g i o u s  g r o u n d s ,  

s u c h  t h a t  t h e  ' b e s t '  c o n c l u s i o n  c a n n o t  be assumed to  be  an  

immutable  and n o n - c o n t e n t i o u s  e n t i t y .  

I n d e e d  t h i s  t y p e  o f  i s s u e  h a s  been  r a i s e d  i n  a  r e c e n t  c a s e  

i q t h e  Uni ted '  S t a t e s .  I n  R e  ~ o ~ d ,  a  m a t t e r  i n v o l v i n g  t r e a t m e n t  -- 
ghven  t o  a  C h r i s t i a n  S c i e n t i s t  p a t i e n t '  i n v o l u n t a r i l y  commit ted  

to  a  m e n t a l  h o s p i t a l ,  t h e  c o u r t  acknowledged t h e  p r o b a b i l i t y  o f  i 

a  p a t i e n t  h o l d i n g  a  l e g i t i m a t e  p e r c e p t i o n  o f  ' b e s t  i n t e r e s t s '  a t  

! 



P o d d s  w i t h  t h a t  h e l d  by a  h o s p i t a l .  A s  s u c h  t h e y  a t t e m p t e d  to  + p r o v i d e  g u i d e l i n e s  ( b y  way o f  t e d o c t r i n q  o f  s u b s t i  u t e  

judgement)  t h a t  r e c o g n i s e d  a d i v e  g e n c e  o f  o p i n i o n .  I n  t h i s  7 
, i 

r e s p e c t  t h e y  r u l e d  t h a t  any d e c i s i o n  c o n c e r n i n g  t r e a t m e n t  must  
/3 

6 be b a s e d  o n - a  d e t e r m i n a t i o n  o f  what t h e  p a t i e n t  w u l d  have  done 
.-- 

had s h e  been' c o m p e t e n t ,  r a t h e r  t h a n  w h v a  h o s p i t a l  b e l i e v e s  

would s e h v e  t h e  p a t i e n t ' s  ' b e s t  i n t e r e s t s ' .  The judgement  may 

o p e n  a n o t h e r  P a n d o r a ' s  Box b u t  a t  l e a s t  it c h a l l e n g e s  t h e  n o t i o n  

t h a t  ' e x p e r t s '  or ' p r o f e s s i o n a l s ' ,  n o t a b l y  p s y c h i a t r i s t s ,  a r e  

a b l e  t o  d e t e r m i n e  what  i 6  i n  a  p a ' t i e n t ' s  ' bes t  i n t e r e s t s ' .  

To a  c e r t a i n  e x t e n t  t h e s e  i s s u e s  have  been  overdrawn.  

W h i l s t  it is q u i t e  p o s s i b l e  to f a l l  i n t o  a r e l a t i v i s t  a b y s s  when 

h a n d l i n g  t h e  t o p i c  it h a s  been  n e c e s s a r y  t o  b r i e f l y  a p p r o a c h  t h e  

b r i n k  i n  o r d e r  k o  h i g h l i g h t  t h e  v i r t u a  i m p o s s i b i l i t y  o f  3 
o b j e c t i v e l y  a p p l y i n g  t h e  n o t i o n  o f  ' b e s t  i n t e r e s t s '  a s  it is 

c u r r e n t l y  c o n c e i v e d  ( G o l d s t e i n ,  -- e t  al,1973). The t e r m  i m p l i e s  

t h a t  a n  i n d i v i d u a l ' s  i n t e r e s t s  c a n  be r e c o g n i s e d  and  s e r v e d  by 

a n o t h e r ,  i n d e p e n d e n t  o f  t K e  s u b j e c t ' s  c o n t r i b u t i o n .  W i t h o u t  s u c h  
5- 

a  c o n t r i b u t i o n ,  h ~ w e v e r  , t h e  ' j u d g e '  must  n e c e s s a r i l y  a p p l y  h i s  

o r  h e r  own p e r  e t i o n  o f  a  d e s i r e d  g o a l  a n d ' t h e n  a t t e m p t  t o  a c t  
/ F P  

uppn it., C o n t r o l s  may be  p l a c e d  on t h e  e x e r c i s e  o f  s u c h  a  power 

by assuming t h a t  t h e  ' p r o t e c t e d '  p e r s o n  would wish t o  p r e s e r v e  
/ 

c e r t a i n  a s s e t s ,  f o r  example ,  l i f e ,  l i m b  and  p r o p e r t y ,  b u t ,  o t h e r  

t h a n  t h e s e  b road  p a r a m e t e r s ,  a  ' b e s t  i n t e r e s t s '  judgement  
r* 

n e c e s s a r i l y  i n v o l v e s  a n  a p p l i c a t i o n  o f . t h e  p e r s w a l  judgement  o f  



a n o t h e r .  P e r c e p t i o n s  o f  what  is needed o r  what  n e e d s  t o  be  done ,  

a s  an, a  p a t i e n t / c l i e n t l s  image o f  wh is  i n  h i s  
C P 

or h e r  ' b e s t  i n t e r e s t s ' ,  may n o t  a c c o r d  w i t h  t h a t  h e l d  by t h e  

i n d i v i d u a l  w i e l d i n g  t h e  power to  c o n t r o l  d e c i s i o n - m a k i n g .  I n  
. 

t h i s  s i t u a t i o n ,  t h e  p a t i e n t  becomes someth ing  o f  a  pawn obLiged  
,- 

t o  a c c e p t ,  t h e  p r e m i s e  t h a t  a n o t h e r -  a p p r e c i a t e s  h i s  or h e r  

i n t e r e s t s  and h i s  or her)  p e r c e p t i o n  o f  what  is  ' b e s t ' .  

I n  t h e  c o n t e x t  o f  a  co,&lict be tween compet ing  p e r c e p t i o n s  

4' d- need ,  04 p e r c e p t i o n s  f  w h a t - i s  i n  t h e  ... ' b e s t  i n t e r e s t s '  o f  a  

p a t i e n t ,  t h e  pawn ' s  v u h n e r a b i l i t y  i ~ ~ y m p l e t e .  A s  I have  

s u g g e s t e d  it is  no s a f e r  t o  assume t h a t ,  i n  t h e  m e n t a l  h e a l t h  

c o n t e x t ,  a  l awyer  r e p r e s e n t i n g  a  p a t i e n t  is  a c t i n g  i n  t h e  

p a t i e n t ' s  ' b e s t  & . t e r e s t s l  .& S t o n e  h a s  a r g u e d ,  -, 

" L e g a l  a d v o c a t e s  {or t h e  mentzfPly i l l  h a v e  n o t  been 
w i l l i n g  t o  c o n s i d e r  s e r i o u s l y  t h e  n e e d s  o f  t h e  m e n t a l l y  
i l l  and t o  f o r m u l a t e  t h o s e  n e e d s  a s  1- r i g h t s .  

; I n s t e a d  t h e y  have  done t h e  r e v e r s e .  They h a v e  t r e a t e d  
r i g h t s  a s  i f  t h e y  c o n s t i t u t e d  t h e  n e e d s  o f  t h e  m e n t a l l y  
ill. " (l979b:82O-) -f 

f l  \ 
i 

C o n v e r s e l y ,  a s  ~ o p o l o w  a r g u e s ,  1 
" P a t e r n a l i s t i c  p r a c t i c e s  i n  p u b l i c  a n d  p r i v a t e  
f a c i l i t i e s  have  o f t e n  r e s u l t e d  i n  v i o l a t i o n  o f  many 
b a s i C  l e g a l  and human r i g h t s  under  t h e  argument  t h a t  
s u c h  a c t i o n s  were n e c e s s a r y  f a r  t h e  p a t i e n t ' s  w e l f a r e .  
F a i l u r e  to  a d e q u a t e l y  r e s p e c t  t h e  r i g h t  4 

e f rom non-dangerous  i n d i v i d u a l s  t o  l i v e  a  l i  e  
m e d i c a l l y  imposed s t a n d a r d s  o f  m e n t a l  e l t h  
p s y c h i a t r y  b e i n g  v iewed by many p a t i e n t s  a s  a n  ? 

o p p r e s s i v e  f o r c e  a c t i n g  a s  a g e n t s  o f  
o f  i s o l a t i n q  and c o n t r o l l i n g  a l l  fo rms  o f  soci - - 

d e v i a n c e . .  ." (1979:263)  

On t h e  one  hand ,  t h e  l a w y e r  is a c c u s e d  o f  h o l d i n g  i n c o r r e c t  
- 



p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s  w h i l s t ,  o n  the o t h e r  hand,  t h e  

same a l l e g a t i o n  i s  l e v e l l e d  a t  p s y c h i a t r i s t s .  I n  s u c h  a s c e n a r i o  

t h e  p a t i e n t ,  i t  seems, c o n f r o n t s  a two-edged sword honed o n  t h e  

g r i n d i n g  c a c e  o f  c o n f l i c t  be tween t w o  p r o f e s s i o n a l  g r o u p s  b o t h  
L 

o f  which assume t h e y  a r e  a c t i n g  i n  t h e  p a t i e n t ' s  ' bes t  

i n t e r e s t s ' .  
'I 

I t  is  wor th  n o t i n g  t h a t  t h e  dilemma is, a d d i t i o n a l l y  

c o n f u s e d  by t h e  d i v e r s i t y  o f  o p i n i o n  t h a t  a p p e a r s  t o  e x i s t  

amongst  m e n t a l  h e a l t h  p r o f e s s i o n a l s  ; b o t h  Kopolow and S t o n e ,  

c i t e d  above ,  a r e  p s y c h i a t r i s t s .  Thus a  c e r t a i n  l a c k  o f  

u n i f o r m i t y  and c o n s i s t e n c y  e x i s t s  i n  r e l a t i o n  t o  - 

p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  of p a t i e n t s '  n e e d s .  However, a s  

I p o i n t e d  o u t  i n  C h a p t e r  2 ,  i n  g e n e r a l  a  s u b s t a n t i a l  p s y c h i a t r i c  

l o b b y  h a s  formed a s  a  r e a c t i o n  to  t h e  p a t i e n t s  r i g h t s  

'movement ' ,  b u i l d i n g  i t s  p o s i t i o n  a round  t h e  s o - c a l l e d  

' o v e r - r e a c h '  o f  m e n t a l  h e a l t h  l a w y e r s .  Such  o v e r - r e a c h .  it is  j 

a r g u e d ,  h a s  l e d  to  ' b e n i g n  n e g l e c t '  ( S c h m o l l i n g , l 9 7 5 ;  
'? 

S e h d e v , l 9 7 6 ) ,  a n  exchange  o f  t h e  ? b a c k  w a r d s '  f o r  t h e  ' ' back  

s t r e e t s '  ( W h i t n e r t l 9 8 O ;  Wald & Fr iedman ,  1978;  Scu11,1977;  

R o t h , 1 9 7 9 ) ,  a  p r o c e s s  o f  p a t i e n t s  ' r o t t i n g  w i t h  t h e i r  r i g h t s  o n '  

( R a c h l i n , 1 9 7 5 ;  Appelbaum & G u t h i e l ,  l 9 7 9 ) ,  and t h e  

' c r i m i n a l i s a t i o n '  o f  m e n t a l  i l l n e s s  (Abramson, l972;  

- Whitmer ,1980;  S t e l o v i c h ,  1 9 7 9 )  . T h e  v i g o r o u s  and  sometimes 

v i t r i o l i c  d e d a t e s  t h a t  have  ensued)  h a v e ,  i n t e r  a l i a  tended to ' 
e x p o s e  and t o  some e x t e n t  c r y s t a l i ~ e ,  t h e  v a r i o u s  



b e t w e e n  t h e  n e e d s  o f  s e v e r e .  or c h r o n i c  cases, to  t h e  n e e d s  o f  
A ? 

t h o s e  c o n f r o n t i n g  " h a r m l e s s  l i f e  crises" (Hafne r  ,1979:  6 ) .  

p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  p a t i e n t  need  which  had  

h i t h e r t o  l a i n  d o r m a n t  p o s s i b l y  a t  t h e  ' e x p e n s e '  o f  t h e  h e a l t h  

n e e d s  o f  p a t c e n t s  ( S t o n e , 1 9 7 9 ) .  T h i s  p r o c e s s  h a s  n o t , '  however ,  

n e c e s s a r i l y  c l a r i f i e d  t h e  o v e r a l l  p i c t u r e .  

P e r h a p s  b e c a u s e  o f  t h e  u n c e r t a i n t y  t h a t  s u r r o u n d s  t h e  

p r a c t i c e  o f  p s y c h i a t r y ,  t h e  a c t u a l  h e a l t h  n e e d s  o f  p a t i e n t s  a r e  

u n c l e a r  and d i f f i c u l t  t o  d e f i n e  ( H a f n e r ,  1979 ;  M e n t a l  H e a l t h  
T 

P l a n n i n g  S u r v e y , 1 9 7 9 ;  F r y e r , 1 9 7 9 ) .  A l t h o u g h ,  a s  H a f n e r  a r g u e s  

( 1 9 7 9 ) ,  n e e d s  i n  t h e  m e n t a l  h e a l t h  c o n t e x t  a p p e a r  to  i n v o l v e  ' 

s i m p l y  " a n  u n d e s i r a b l e  s i t u a t i o n  and  the p o s s i b i l i t y  o f  remedy" 

(9 - c i t : 3 ) ,  t h e  l o c u s  o f  t h e  d e f i n i t i o n  is u n q u e s t i o n a b l y  

r e l e v a n t  ( F r y e r s , 1 9 7 9 ) .  T h u s ,  a s  is  t h e  case i n  r e l a t i o n  to  

l e g a l  n e e d s ,  t h e  d e t e r m i n a t i o n  o f  h e a l t h  n e e d s  d e p e n d s  e n t i r e l y  

o n  "whose n e e d s  a r e  b  i n g  c o n s i d e r e d  by whom" ( F r y e r s , 1 9 7 9 : 5 8 ) .  7 
Needs  c a n  be d e f i n e d  i n  a  n a t i o n a l ,  g r o u p  o r  i n d i v i d u a l A o n t e x t  

( I b i d )  a n d ,  i n  t h e  l a s t  i n s t a n c e ,  c a n  be  a r r a n g e d -  on  a  c o n t i n u u m  

F u r t h e r ,  p e r c e p t i o n s  o f  need  i n  a p s y c h i a t r i c  c o n t e x t  w i l l  b e  

i n f l u e n c e d  by t h e  s t a n c e  a d o p t e d  by t h e  p r a c t i t i o n e r  i n  r e l a t i o n  

t o  t h e  s u b s t a n c e  and  t r e a t m e n t  o f  m e n t a l  i l l n e s s .  The  

- p e r c e p t i o n s  o f  h e a l t h  n e e d s  h e l d  by Rona ld  L a i n g  ( 1 9 6 7 ) '  or 

Thomas S z a s z  ( 1 9 6 1 r 1 9 6 5 )  are  m a r k e d l y  d i f f e r e n t  from t h o s e  h e l d  

Sy a s u b s t a n t i a l  p r o p o r t i o n  of p r a c t i s i n g  p s y c h i a t r i s t s .  



rE 
Given t h i s  somewhat ~6riip1.e~ s i t u a t i o n  it is n o t  s u p r i s i n g  .. 

& 

t o  f i n d  a  d i v e r g e n c e  o f  v i e w s  i n  d i f f e r e n t  t r e a t m e n t  s e t t i n g s .  P 
M e n t a l  h e a l t h  p r o f e s s i o n a l s  working i n  community h e a l t h  c e n t r  i..' 
seem to  h o l d  d i f f e r e n t  p e r c e p t i o n s  o f  need t h a n  t h o s e  working i n  

i n s t i t u t i o n s .  In t h e  community t r e a t m e n t  s e t t i n g ,  it h a s  been  

a r g u , e d ~  % a t  h e a l t h  n e e d s  a r e  i n t e r w o v e n  w i t h  a  c o m p l e t e  r a n g e  o f  

' s o c i a l '  s e r v i c e  n e e d s  complement ing  t h e  p r o c e s s  o f  h- 
' n o r m a l i s a t i o n ' .  Such n e e d s  i n c l u d e  t h e  need  f o r  l e g a l  s e r v i c e s  

( K l e i n  & Golds ton ,Z977 ;  E r r i o n  & Moen,1976; M e n t a l  H e a l t h  

P l a n n i n g  ~ u r v e ~ , l 9 7 9 ;  W e i h o f f e n , l 9 6 9 )  a v iew t h a t  seems be' 
* 

g e n e r a l l y  s u p p o r t e d  up to t h e  p o i n t  where n e e d s  i n  a  l e  

c o n t e x t  a r e  r e - d e f i n e d  a s  e n f o r c e a b l e  r i g h t s .  However, it is  

a l s o  a p p a r e n t  t h a t  where t h e  ' r i g h t s '  i n v o l v e  n e e d s  t h a t  

complement  t h e  p e r c e p t i o n  o f  need h e l d  by ' m e n t a l  h e a l t h  

p r o f e s s i o n a l s ,  o p p o s i t i o n  to  t h e  d e t e r m i n a t i o n  and e n f o r c e m e n t  

o f  r i g h t s  is a b s e n t .  For  example ,  where z o n i n g  r e s t r i c t i o n s  i n  

m u n i c i p a l i t i e s  have  been a p p l i e d  t o  o b s t r u c t  t h e  deve lopment  o f  

community t r e a t m e n t  a l t e r n a t i v e s  ( n o t a b l y  t h e '  c o n c e p t  o f  t h e  

ha l f -way h o u s e )  t h e n  a  d i s t i n c t l y  u n i f i e d  a p p r o a c h  is a p p a r e n t  

( T a l b o t t , l 9 8 0 ;  C u p a i u o l o ,  1977;  E l p e r s , 1 9 7 8 ) .  Where a  'common' 

p r o b l e m  is n o t  p r e s e n t  t h e  u s e  o f  l e g a l  r e s o u r c e s  f o r  t h e  
. 

r e s o l u t i o n  o f  d i s p u t e s  is opposed .  I n d e e d  it is c l e a r  t h a t  t h e  

p r o c e s s  of ' d o u b l e - t h i n k '  a l l e g e d l y  f o u n d  amongst  m e n t a l  h e a l t h  

l a w y e r s  who a g i t a t e  f o r  p a t i e n t s '  r i g h t s  (Appelbaum & 

G u t h i e 1 , 1 9 7 9 )  may a l s o  be p r e s e n t  amongst m e n t a l  h e a l t h  



p r o f e s s i o n a l s ,  - 

However, t h i s  p r o c e s s  o f  s e l e c t i v e  s u p p o r t  r e a l l y  o n l y  

r e f l e c t s  a  p e r c e p t i o n  o f  need t h a t  h a s  a  d i f f e r e n t  s c a l e  o f  

p r i o r i t i e s .  As S a d o f f  & Kopolow have  p o i n t e d  o u t  ( i n  Kopolow & 

Bloom,1977) ,  t h e  p s y c h i a t r i s t  i s  p r i m a r i l y  a p h y s i c i a n ,  

u t i l i s i n g  t h e  m e d i c a l  model when d e a l i n g  w i t h  h i s  o r  h e r  

p a t i e n t s .  ks s u c h  h e  or s h e  i s  r a i s e d  on t h e  t r a d i t i o n  t h a t  i n  

a p p l y i n g  m e d i c a l  s k i l l s  and t e c h n i q u e s  to  t h e  b e s t  o f  h i s  o r  h e r  

a b i l i t y ,  on b e h a l f  o f  a p a t i e n t ,  he or s h e  is b o t h  a c t i n g  i n  t h e  

p a t i e n t ' s  ' b e s t  i n t e r e s t s '  a n d  d i s c h a r g i n g  a l e g a l  and e t h i c a l  

d u t y  t o  t h e  p a t i e n t ,  " H e  (or s h e )  h a s  no s e l f i s h  i n t e r e s t  i n  

k e e p i n g  t h e  m e n t a l l y  ill h o s p i t a l i s e d  a g a i n s t  t h e i r  w i l l ,  s a v e  

f o r  t h e i r  own good.  He (or s h e )  is c o n c e r n e d  a b o u t  l i f e  and 

h e a l t h  b e f o r e  l i b e r t y "  (op - c i t :  3 7 ) .  

. T h i s  p e r s p e c t i v e  and t h e  a t t e n d a n t  c o n f l i c t  w i t h  

l a w y e r - c e n t r e d  p e r c e p t i o n s  o f  need is more c l e a r l y  a r t i c u l a t e d  
I 

i n  t h e  f o l l o w i n g ,  f a r f i l i a r  l i t a n y .  
I 

A 

"For  t h e  ill &oq, p h y s i c a l l y  or m e n t a l l y ,  h e a l t h  h a s  
t h e  h i g h e s t  p r i o r i t y ,  f o r  what  f r eedom is  t h e r e  when o n e  
is t r a p p e d  w i t h i n  h i s  own p h y s i c a l l y  ill o r  m e n t a l l y  ill 
body? When t h e  c o n c e p t s  of h e a l t h  and f reedom c o n f l i c t ,  
t h e  l awyer  may s t i l l c h o o s e  t o  f r e e  h i s  ill c l i e n t  
r e g a r d l e s s  o f  c o n s e q u e n c e s ,  b u t  t h e  p s y c h i a t r i s t ,  a s  a  
t r u e  a d v o c a t e  o f  t h e  t o t a l  p e r s o n ,  must  b e  more c a u t i o u s  
and a l l o w  h i s  p a t i e n t  to g o  f ree  o n l y  when he  i s  r e a d y  
t o  g o  and w i l l  n o t ,  b e c a u s e  o f  h i s  m e n t a l  i l l n e s s ,  harm 
h i m s e l f  or o t h e r s . "  (op c i t : 3 8 )  - , 

F u r  some p a t i e n t s ,  however ,  ' f r e e d o m '  may n o t  be a  t e n a b l e  

c o n d i t i o n  a t  any time. Because  o f  t h e i r  ' i l l n e s s '  i t  may n o t  be 



i n  t h e i r  ' b e s t  i n t e r e s t s '  t o  l i v e  i n d e p e n d e n t l y  i n  t h e  

community. A s  S c h m o l l i n g  a r g u e s ,  

"Many r e t a r d a t e s ,  s e n i l e  p e r s o n s ,  and r e g r e s s e d  
s c h i z o p h r e n i c s  a r e  u n a b l e  t o  f u n c t i m  i n  t h e  community 
and r e q u i r e  s p e c i a l  c a r e .  I n d e e d ,  some f  them need h e l p  . 
w i t h  t h e  most e l e m e n t a r y  a c t i v i t i e s  -2' o d a i l y  l i v i n g  s u c h  
a s  e a t i n g ,  d r e s s i n g  and b a t h i n g . .  . I n  my v iew t h e  
m a j o r i t y  of p a t i e n t s  i n  o u r  m e n t a l  h o s p i t a l s  ... r e a l l y  
a r e  h e l p l e s s ,  weak, s i c k  and i n c a p a c i t a t e d  i n  v a r y i n g  
d e g r e e s ,  ... most p a t i e n t s  have  g e n u i n e  i m p a i r m e n t s  t h a t  
m a k e  it d i f f i c u l t  f o r  them to  main ta im t h e m s e l v e s  i n  t h e  

L 
community." (1975:  169)  

A s  S c u l l  h a s  n o t e d  ( l 9 7 7 ) ,  i t  is t h i s  g r o u p  who s u f f e r  most from 

t h e  e f f e c t s  o f  a  p o l i c y  o f  ' d e c a r c e r a t i o n '  w i t h o u t  t h e  

complementary  p r o v i s i o n  o f  e f f e c t i v e  community-based 

a l t e r n a t i v e s .  9 F o r  t h i s  c l a s s  o f  p a t i e n t s  t h e  

p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n  o f  need i n v o l v e s  a n  e m p h a s i s  on 

lodgement  and d a r e  i n  s a f e  s u r r o u n d i n g s  r a t h e r  t h a n  t h e  p u r s u i t  

of  ' c u r e ' ,  per se. - 
The r e s t o r a t i o n  o f  h e a l t h  and t h e  p r o v i s i o n  o f  c a r e  p r i o r  

to s u c h  a  c o n d i t i o n  a r e ,  t h e r e f o r e ,  s e e n  as  t h e  p r i n c i p a l  

o b j e c t i v e s  o f  t h e  p s y c h i a t r i s t ;  o b j e c t i v e s  t h a t  must  t a k e  

p r e c e d e n c e  o v e r  l i b e r t y .  T h i s  is n o t  t o  s u g g e s t  t h a t  f reedom is 

n o t  p e r c e i v e d  a s  q d e s i r a b l e  g o a l  b u t ,  r a t h e r ,  t h a t  f o r  t h e  

m e n t a l  h e a l t h  p a t i e n t  o n l y  c l i n i c a l l y  d e t e r m i n e d  'good ' h e % a l t h  
' I  

i s  t h e  e q u i v a l e n t  o f  t f u e  l i b e r t y .  The p e r s p e c t i v e  assumes  t h a t  

t h e  o b j e c t i v e s  a r e  s h a r e d  by p a t i e n t s  and t h a t ,  i n  working to  

a c h i e v e  t h e  o b j e c t i v e s ,  p s y c h i a t r i s t s  a r e  a c t i n g  i n  t h e  ' b e s t  

_ i n t e r e s t s f  o f  a  p a t i e n t .  The p a t i e n t  n e e d s  r e s t o r - e d  ' h e a l - t h '  and  



p r o p e r  c a r e  p r i o r  t o  t h a t  happy c q n d i t i o n  b u t  o n l y  a  t r e a t i n g  

p s y c h i a t r i s t  is  a b l e  t o  d e t e r m i n e  when t h a t  need is s a t i s f i e d .  

The d i s p u t e ,  t h e n ,  may n o t  r e v o l v e  a round  t h e  c o n c e p t  o f  

f r eedom or l i b e r t y ,  per - s e t  b u t ,  r a t h e r ,  c o n f l i c t i n g  v iews  o f  

what  t h e  c o n c e p t  means; t h a t  is,  what  c o n s t i t u t e s  ' t r u e '  f r eedom 

o r  l i b e r t y .  I n  t h i s  s c e n a r i o  t h e  t y r a n n y  o f  t h e  ' b e s t  i n t e r e s t s '  

judgement  seems t o  f l o u r i s h .  T h i s  i s s u e ,  o f  c o u r s e ,  fo rms  t h e  

l o c u s  o f  c r i t i q u e s  o f  t h e  m e n t a l  h e a l t h  s y s t e m  d i s c u s s e d  e a r l i e r  

and r e v o l v e s  a round  t h e  d i s p u t e d  a s s u m p t i o n  t h a t  p s y c h i a t r i c  

t r e a t m e n t  w i l l  e f f e c t i v e l y  r e s t o r e  h e a l t h  and t h e r e f o r e  l i b e r t y .  

I n  a d d i t i o n ,  i t  is  a l s o  n e c e s s a r y  to  c o n s i d e r  t h a t  

p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  need a r e  c o l o u r e d  by 
- 

' r e s p o n s i b i l i t i e s '  p l a c e d  on m e n t a l  h e a l t h  p r o f e s s i o n a l s  i n  t h e  

' s o c i a l  c o n t r o l '  c o n t e x t .  T h a t  is ,  w h i l s t  t h e i r  p r i n c i p a l  

c o n c e r n  must  be f o r  t h e  h e a l t h  n e e d s  o f  a  p a t i e n t  t h e y  a r e  a l s o  

r e q u i r e d  to  c o n s i d e r  t h e  need o f  t h e  community a t  l a r g e  to  be  

' p r o t e c t e d '  f rom harm -he h a n d s  o f  a  p a t i e n t .  A s  W e i s s t u b  

n o t e s ,  1 I 2 

"Every  s o v e r e i g n  & a t e  p o s s e s s e s  t h e  power t o  l e g i s l a t e  
t o  p r o t e c t  t h e  h e a P t h ,  w e l f a r e  and s a f e t y  o f  t h e  p u b l i c .  
C i v i l  commitment,  yhen u t i l i s e d  t o  p r o t e c t  s o c i e t y  
r a t h e r  t h a n  t h e  m e n h l l y  ill p e r s o n ,  c o n s t i t u t e s  a n  
e x e r c i s e  o f  the power i n  t h e  p u b l i c  i n t e r e s t  ( c a l l e d  an  
e x e r c i s e  o f  t h e  p o l i c e  power i n  t h e  U n i t e d  S t a t e s )  . . .The 
main s t a t e  i n t e r e s t  i n v o l v e d  i s  t h e  need to  p r o t e c t  t h e  
p u b l i c  f rom p e r s o n s  who a r e  t h o u g h t  t o  be  m e n t a l l y  
d i s o r d e r e d  and d a n g e r o u s  t o  o t h e r s .  " (1980:  333) 

H e r e i n  l i e s  t h e  vexed i s s u e  o f  ' d a n g e r o u s n e s s '  and t h e  p rob lems  

. i n v o l v e d  i n  p r e d i c t i n g  f u t u r e  b e h a v i o u r  e s p e c i a l l y  i n  t h e  

. 



r i m i n a l  lab o n t e x t  (se 

a1 ,1975 ;*  B r a k e 1  & Rock ,1971) .  A l t h o u g h  germane t o  a  c o m p l e t e  - 

d i s c u s s i o n  o f .  t h e  c o n f l i c t s  be tween p e r * c e p t i o n s  o f  need i n  t h e  
@- 

b r o a d e s t  s e n s e ,  t h i s  g e n e r a l  i s s u e  is n o t  c e n t r a l  t o  a n  

u n d e r s t a n d i n g  o f  p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  p a t i e n t s  ' 

n e e d s ,  A s  s u c h  it w i l l  b e  by-passed a l t h o u g h  w i t h  t h e  c a v e a t  
I 

t h a t  where a  p a t i e n t  may be  p e r c e i v e d  to  be  h a r m f u l  or d a n g e r o u s  

' to h i m / h e r s e l f  t h e n  c l e a r l y  t h e  i s s u e  is p e r t i n e n t .  However, i n  

t h i s  s i t u a t i o n  t h e  p rob lem c a n  be ,  I would a r g u e ,  s u c c e s s f u l l y  

c o l l a p s e d  i n t o  t h e  p r i n c i p a l  o b j e c t i v e s . a l r e a d y  o u t l i n e d .  T h a t  

i s ,  t h e  i s s u e  o f  d a n g e r o u s n e s s  c a n  be t i e d  t o  t h e  g o a l  o f  

r e s t o r i n g  h e a l t h  ( f o r  d a n g e r o u s n e s s  t o  s e l f  i m p l i e s  i l l - h e a l t h )  

a n d ,  p r i o r  t o  t h a t  c o n d i t i o n ,  t h e  p r o v i s i o n  o f  as c a r e  (which  c a n  

i n v o l v e  p r o v i d i n g  s e c u r e  s u r r o u n d i n g s  where d a n g e r o u s n e s s  to  

s e l f  is s u s p e c t e d )  f 
The ' l e i t - m o t i f '  o f  p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  - 

p a t i e n t s '  n e e d s  i s ,  t h e r e f o r e ,  t h e  p r o v i s i o n  of c a r e -  and t h e  

r e s t o r a t i o n  o f  h e a l t h  a n d ,  a s  a  c o r o l l a r y ,  t h e  unham6ered and  

t h e r e f o r e  e f f e c t i v e ,  employment o f  t r ea tme 'n t  t h a t  w i l l  a t t a i n  ,A 

s u c h  a  g o a l .  Even f o r c e d  t r e a t m e n t  w i l l  b e ,  l a t e r ,  a p p r e c i a t e d  

by a  p a t i e n t  and acknowledged a s  hav ing  been  i n  h i s  or,  h e r  ' b e s t  

i n t e r e s t s '  (Shone,1976;  Ka tz ,1970 ;  Appelbaum & G u t h i e 1 , 1 9 7 9 ) ,  

Those  who o p p o s e  t h e  p r o c e s s e s  by which s u c h  a g o a l  c a n  be  

s a t i s f i e d  a r e  a c c u s e d  o f  a  f a i l u r e  to c o n s i d e r  " c l i n i c a l  

r e a l i t i e s "  a n d ,  d e s p i t e  some e v i d e n c e  t h a t  a r i s e s  t o  t h e  



c o n t r a r y  (Ople r  , e t  -- a 1 , 1 9 8 0 )  , o f  h o l d i n g  m i s c o n c e p t i o n s  i n  

r e l a t i o n  t o  t h e  e f f e c t i v e n e s s  o f  d i f f e r e n t  t r e a t m e n t  k d a l i t  ies 

(Appelbaum & G u t h i e 1 , 1 9 7 9 ) .  Where t h i s  p e r c e p t i o n  o f  need is 
/ 

c h a l l e n g e d ,  t h e  p r o t a g o n i s t s  a r e  a c c u s e d  o f  " m i s i n t e r p r e t i n g n  

need ( S t e l o v i c h , l 9 7 9 ) ,  s t i f l i n g  " i n n o v a t i v e  d e v e l o p m e n t s "  

( S t i c k n e y , l 9 7 4 ) ,  e n c o u r a g i n g  a  r e t u r n  t o  " G o t h i c  t r e a t m e n t  

p r a c t i c e s "  (Arms t rong ,  1 9 7 8 )  , hampering the/ employment o f  

t h e r a p i e s  t h a t  m i g h t  l e a d  to a  r a p i d  r e s t o r a t i o n  o f  h e a l t h  

(Arms t rong ,  1978;  B a c h r a c h , l 9 8 0 ;  Appelbaum & G u t h i e l ,  1979;  

T a l b o t t ,  l 9 8 O ) ,  and f a i l i n g  t o  acknowledge t h e  l e g i t i m a c y  o f  

' c a r i n g '  a p p r o a c h  to p a t i e n t s '  h e e d s  ( T a l b o t t ,  1 9 8 0 ) .  
2 

T h i s  i s  n o t  t o  sugge ' s t ,  however,  t h a t  t h e  s i t u a t i o n  i s  

c h a r a c t e r i s e d  o n l y  by  c o n f l i c t .  A s  I n o t e d  i n  C h a p t e r  2 ,  menta'l 

h e a l t h  p r o f e s s i o n a l s  have  come t o  r e c o g n i s e  t h a t  many .of  t h e  

r i g h t s  p u r s u e d  by m e n t a l  h e a l t h  r e f o r m e r s  i n  f a c t  complement 

t h e i r  own p e r c e p t i o n s  bf  p a t i e n t  need ( D a v i s  , 1 9 7 8 ) .  1 n d e e d , /  

p s y c h i a t r i s t s  have  been a c t i v e  i n  s u p p o r t i n g ,  i f  n o t  a c t u a l l y  

i n s t i g a t i n g ,  some o f  t h e  l i t i g a t i o n  i n  t h e  U n i t e d  S t a t e s  t h a t  

h a s  g e n e r a t e d  -.the r e f o r m s  c r i t i c i s e d  by o t h e r  m e n t a l  h e a l t h  

p r o f e s s i o n a l s .  Thus ,  w h i l s t  on  t h e  o n e  hand c e r t a i n  g r o u p s  o f  

p s y c h i a t r i s t s  have  r e s p o n d e d  w i t h  i n d i g n a t i o n  t o  what  t h e y  

p e r c e i v e  to  be  e n c r o a c h m e n t s  on t h e i r  r i g h t  to p r o v i d e  e f f e c t i v e  * ,,, 

t r e a t m e n t  ( R e i n e r t , l 9 7 9 ;  S c h m o l l i n g , l 9 7 5 ;  T a l b o t t , 1 9 7 8 ;  

Appelbaum & G u t h i e l ,  1979;  Ka tz ,1970 ;  Armstrong , l 9 7 8 ) ,  o t h e r s  

have  r e c o g n i s e d  t h e  i m p o r t a n c e  o f  a  c e r t a i n  u n i t y  i n  t h e  f a c e  o f  



a  common f o e ;  namely governments  ( G r e e n b l a t t , l 9 7 4 ;  Hansen ,1975) .  

I n  a n  i n v e s t i g a t i o n  o f  t h e  impac t  o f  programmes d e s i g n e d  t o  

p r o v i d e  less r e s t r i c i t i v e  t r e a t m e n t  s e t t i n g s  i n  t h e  U n i t e d  

S t a t e s  a  Nader team found t h a t ,  a l t h o u g h  ' w a r e h o u s i n g '  had been 

condemned, t h e  numbers o f  p e o p l e  i n  h o s p i t a l s  had n o t  been , 

d r a s t i c a l l y  r e d u c e d  (Chu & T r o t t e r , l 9 7 4 ) .  A p r o c e s s  o f  

" i n n o v a t i o n  w i t h o u t  change"  had o c c u r r e d ,  t h e  f a u l t .  f o r  t h i s  
I -  

deve lopment  l y i n g  w i t h  g o v e r n m e n t s  who had f a i l e d  t o  p r o v i d e  t h e  

n e c e s s a r y  r e s o u r c e s  ( n o t a b l y  f i n a n c i a l )  to  g i v e  e f f e c t  to  t h e  

i n n o v a t i o n s  ( S c u l l ,  1 9 7 7 ) .  T h i s  c o m p l q i n t  h a s  been  echoed by 
.. r 

G r e e n b l a t t  ( l 9 7 4 ) ,  t h e  f o r m e r  M a s s a c h u s e t t s  Commissioner  o f  

M e n t a l  H e a l t h ,  who, p r i o r  t o  a  m e n t a l  h e a l t h  c l a s s  a c t i o n ,  

c l a i m e d  he  had b e e n  t r y i n g  for  s e v e r a l  y e a r s  t o  c h a n g e  

c o n d i t i o n s  i n  s t a t e  m e n t a l  h o s p i t a l s .  A l a c k  o f  f u n d s  had been 

advanced a s  t h e  r a t i o n a l e  f o r  n o t  implement ing  n e c e s s a r y  c h a n g e s  
.>. 

a n d ,  a s  he a r g u e d ,  it was o n l y  t h r o u g h  c o u r t  a c t i o n  tha t - - - the  

government  were f i n a l l y  f o r c e d  to  d i r e c t  a d d i t i o n a l  money i n t o  

t h e  s t a t e  m e n t a l  h e a l t h  sys tem.1• ‹  S i m i l a r l y ,  Hansen h a s  a r g u e d  
* 

(1975)  t h a t  t h e  i n t e r e s t s  o f  m e n t a l  h e a l t h  p r o f e s s i o n a l s  and 
L 

' c i v i l  l i b e r t i e s '  l a w y e r s  a r e  b a s i c a l l y  t h e  same. Where 

d i f f i c u l t i e s  a r i s e  i n  g i v i n g  e f f e c t  t o  c o u r t  r u l i n g s  t h e  p rob lem 

c a n  be ,  i n v a r i a b l y ,  t r a c e d  t o  u n r e s p o n s i v e  government  a g e n c i e s  

who a r e  r e l u c t a n t  t o  f i n a n c e  r e f o r m s  (Rubin ,  1978;  

S t e a d m a n , l 9 7 9 a ) .  I n  t h e  U q i t e d  S t a t e s  c o n t e x t  t h i s  i s s u e  r a i s e s ,  - 

a s  Wald & Fr iedman  p o i n t  o u t  ( l 9 7 8 ) ,  t h e  q u e s t i o n  o f  whe the r  - 



c o u r t s  ( p a r t i c u l a r l y  f e d e r a l  c o u r t s )  shouPd or d o ,  have  t h e  

power t o  d i r e c t  f i s c a l  p o l i c i e s  i n  a  s t a t e ;  a  m a t t e r  d e s e r v i n g  a  

s e p a r a t e  t r e a t m e n t .  However, t h e  main p o i n t  t o  b e  drawn f rom t h e  
9 

o v e r a l l  d e b a t e  i s  t h a t ,  i n  many a r e a s  o f  a p p a r e n t  c o n f l i c t  

be tween  p e r c e p t i o n s  o f  need ,  t h e  a c t u a l  ' v i l l a i n '  may be  a n  

i n d i f f e r e n t  government  t h a t  h a s  s e t  a  l o w  p r i o r i t y  on g e n e r a l ,  
'r 

m e n t a l  h e a l t h  s y s t e h  n e e d s ,  r a t h e r  t h a n  one  p a r t i c u l a r  g r o u p  o f  

p r o f e s s i o n a l s .  

I n  summary, i t  c a n  be a r g u e d  t h a t  a l t h o u g h  t h e  c o n f l i c t  

be tween h e a l t h  n e e d s  and l e g a l  ( n o t a b l y  c i v i l  z - i g h t s )  n e e d s  i s  

c e n t r a l  to an u n d e r s t a n d i n g  o f  t h e  t u m u l t  a f f e c t i n g  m e n t a l  

h e a l t h  reform, t h e  l i n e  be tween  t h e  t w o  ' c o m p e t i n g '  g r o u p s  i s  

f a r  f rom c l e a r .  I n d e e d  i t  seems t h e y  may w e l l ,  a s  Chodoff  k;Bs 

n o t e d  ( 1 9 7 6 ) ,  be  b o t h  -in p u r s u i t  o f  t h e  same b a s i c  o b j e c t i v e  b u t  

h o l d  compet ing  v i e w s  as to  how t h i s  may be a c h i e v e d .  I n  a d d i t i o n  

i t  is c l e a r  t h a t  p r i o r i t i e s  may be  d i f f e r e n t .  A s  Yake h a s  n o t e d ,  

"A d icho tomy seems to  e x i s t  be tween t h e  p h i l o s o p h y  o f  
t h e  d o c t o r  who w a n t s  t o  p r e s e r v e  human l i f e  and l a w y e r s  d - 

who a r e  c o n c e r n e d  w i t h  p e r s o n a l  l i b e r t y  and j u s t - i c e  ... 
The m e d i c a l  p r o f e s s i o n  v i e w s  b e s t  i n t e r e s t s  o f  t h e  
p a t i e n t  a s  synonymous w i t h  p o s s i b l e  b e n e f i t  f rom 
t r e a t m e n t  e v e n  under  d u r e s s ,  w h i l e  t h e  l e g a l  p r o f e s s i o n  

. 
p e r c e i v e s  l i b e r t y  i n  terms o f  t h e  i n d i v i d u a l  e x e r c i s i n g  
h i s  f reedom to  behave  a s  h e  w i s h e s  e v e n  i f  under  d u r e s s  
o f  i l l n e s s .  " (1976:  2 4 ) -  

For  t h e  m e n t a l  h e a l t h  p r o f e s s i o n a l ,  l i b e r t y  is  e q u a t e d  w i t h  

r e s t o r e d  h e a l t h  a s  d e f i n e d  i n  a c l i n i c a l  c o n t e x t .  F o r  t h e  m e n t a l  

h e a l t h  l awyer  l i b e r t y  seems t o  be an  a b s o l u t e  c o n d i t i o n  

i n d e p e n d e n t  o f  m e d i c a l  d e t e r m i n a t i o n ,  p r i n c i p a l l y  b e c a u s e  o f  t h e  



u n r e l i a b i l i t y  o f  t h e  l a t t e r .  

P e r h a p s  t h e  t r a g e d y  l i e s  i n  t h e  f a c t  t h a t ,  w h i l s t  w e  have  

e v i d e n c e  o f  c o n f l i c t s  be tween compet ing  p e r c e p t i d n s , '  we have, no 

c l e a r  e v i d e n c e  to  i n d i c a t e  whether  t h e r e  is  n e c e s s a r i l y  a  

c o n f l i c t  between t h e  a c t u a l  c o n t e n t  o f  t h e  n e e d s  a s  advanced by 

t h e  d i f f e r e n t  g r o u p s ,  I t  is c o n c e i v a b l e  t h a t  a n  e f f e c t i v e  

compromise,  amenable  to r e s e a r c h  and i n d e p e n d e n t  o f  t h e  

i d e o l o g i e s  a s s o c i a t e d  w i t h  e a c h  g r o u p ,  e x i s t s ,  Such  a  compromise 

is one  i n  which b o t h  h e a l t h  and c i v i l  r i g h t s  n e e d s  c a n  be 

e f f e c t i v e l y  answered .  A s  Wald & F r  iedman s u g g e s t  ( l 9 7 8 ) ,  

p a t i e n t s  c o u l d  w e l l  b e  t h e  v i c t i m s  o f  i n t e r n e c i n e  w a r f a r e  

be tween p r o f e s s i o n a l s ,  'a s t a t e  o f  a f f a i r s  t h a t  w i l l  b e  

undermin ing  t h e  v e r y  g o a l s  s o u g h t  f o r  p a t i e n t s  by a l l  t h r e e  

g r o u p s  - l i b e r t y  and h e a l t h .  S i m i l a r l y ,  a s  Kopolow h a s  a r g u e d ,  

"The d e f e n s i v e n e s s  o f  p s y c h i a t r i s t s  and t h e i r  i n a b i l i t y  
t o  acknowledge p a s t  and p r e s e n , t  a b u s e s  o f  m e n t a l  h e a l t h  
c a r e  among t h e i r  c o l l e a g u e s  have  d e n i e d  p a t i e n t s  t h e  
a s s i s t a n c e  o f  t h e  o n e  g r o u p  t h a t  h a s  t r a d i t i o n a l l y  
a d v o c a t e d  improved c a r e  f o r  t h e  m e n t a l l y  ill. I t  h a s  
a l s o  r e s u l t e d  i n  t h e i r  becoming e x c e l l e n t  s c a p e g o a t s . "  
(1979:  263) 

To a  p o s s i b i l i t y  o f  i n t e r n e c i n e  r i v a l r y  o n e  c a n % g r e f o r e  add 
>. 

t h e  p o s s i b i l i t y  o f  i n t e r n e c i n e  s t u b b o r n n e s s .  

As s e v e r a l  w r i t e r s  have  n o t e d  ( P o l i e r  ,1968;  S t o n e , 1 9 7 5 ;  

Meehl i n  Monahan, l975;  Brooks ,1974;  B u r r i s , 1 9 6 9 ) .  t h e r e  a p p e a r s  

t o  be a p r o f o u n d ,  . u n d e r l y i n g ,  i d e o l o g i c a l  c o n f l i c t  be tween 

l a w y e r s  and  m e n t a l  h e a l t h  p r o f e s s i o n a l s ,  n e i t h e r  s i d e  h a v i n g  a  

monopoly on t r u t h .  W h i l s t  t h e  hegemony o f  p s y c h i a t r i s t s  may be  a 



, r e a l  phenomenon wor thy  o f  cri+.icism, e x c h a n g i n g  it f o r  t h e  
-.,, fi 

- -  A h e w y  o f  l a w y e r s  may be-&ually q u e s t i o n a b l e .  ~ h i s  is 
, d 

p-t,icularly t r u e  where t h e  n e e d s  of p a t i e n t s  become a  s e c o n d a r y  -- 
i s s u e  i n  a  t u s t l e  f o r  power between two s t u b b o r n ,  r i v a l  g r o u p s .  

a n s w e r s  to  i m p o s s i b l e  h y p o t h e t i c a l  

o f  a  man ' s  s a n i t d a n d  a  p e r s o n  who 

r e g a r d l e s s  o f  wha't is good f o r  h i s  

A s  P o l i e r  h a s  n o t e d  ( l 9 6 8 ) ,  a  p r o d u c t  o f  t h i s  c o n f l i c t  i s  

a n  a b s u r d  s t e r e o t y p i n g  o f  e a c h  g r o u p  by t h e  o t h e r .  On t h e  -one 

hand,  l a w y e r s  seem to  p e r c e i y e  p s y c h i a t r i s t s  a s  e i t h e r ,  "eminen t  
i 

and r e l u c t a n t  d r a g o n s  who w i l l -  a n y t h i n g  &o a v o i d  c o u r t  

a p p e a r a n c e . .  .or t h o s e  who w i l l  come to  c o u r t  and whose t e s t i m o n y  

, c a n  b e  c o n t r a d i c t e d . "  On t h e  o t h e r  hand,  p s y c h i a t r i s t s  seem t o  

p e r c e i v e  a l awyer  a s  ' I . .  . a  n e c e s s a r y  e v i l  who t a k e s  c a r e  o f  

l e a s e s .  w i l l s  and  m a r r i a g e s , .  . a  p e r s o n  who demands y e s / n o  
. -  

q o e s t i o n s  a t  a n  i n v e s t i g a t i o n  

e n g a g e s  i n  a  v i g o r o u s  a t t a c k  

c l i e n t .  " (9 c i t :  5-6) I f  s u c h  - 
a  r i f t  be tween lawyers and p s y c h i a t r i s t s  is  a  r e a l  and c u r r e n t  

e n t i t y ,  i t  may h e l p  to  e x p l a i n  t h e  a p p a r e n t  i n a b i l i t y  o f  t h e  t w o  

g r o u p s  to  r e c o g n i s ~  and a c c e n t u a t e  t h e  m u t u a l i t i e s  i n  t h e i r  

p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s ,  t o  t h e  u l t i m a t e  b e n e f i t  o f  
# 

p a t i e n t s .  A s  it s t a n d s ,  any r i f t  c r e a t e d  a s  a  f u n c t i o n  o f  

i n t e r - p r o f e s s i o n  r i v a l r y  or t e n s i o n  r a t h e r  t h a n  a s  a  f u n c t i o n  o f  

compet ing  p e r c e p t i o n s  o f  need ,  per se,  may be p e r p e t u a t e d  a t  t h e  - 
e x p e n s e  of p a t i b n t s .  T h e i r  n e e d s  may be a  somewhat d i s t a n t  

c o n c e r n  i n  t h e  c o n t e x t  o f  a b a t t l e  be tween t w o  g r o u p s  p u r p o r t i n g  

t o  be c o n c e r n e d  w i t h  p a t i e n t s '  ' b e s t  i n t e r e s t s ' .  T h i s  s u g g e s t s  



t h a t  w h e r e d o n f u s i o n  e x i s t s  i n  r e l a t i o n  to  t h e  p o i n t  a t  which , s 

p a t i e n t  need is answered p e r h a p s  t h e  f i n a l  and o n l y  a r b i t e r  must  

b e  t h e  consumer f l o a t i n g  i n  t h e  vacuum c r e a t e d  by t h e  a b u s e d  

c o n c e p t  o f  ' b e s t  i n t e r e s t s ' .  I n  t h i s  r e s p e c t  t h e  c l i e n t s '  
1 

p e r c e p t i o n  o f  need m u s t  b e  t h o r o u g h l y  u n d e r s t o o d .  

R e s e a r c h  on ' c l i e n t  or p a t i e n t - c e n t r e d '  p e r c e p t ~ o n s  of need 

h a s ,  a s  I h a v e  i n d i c a t e d ,  been r a t h e r  l i m i t e d .  I t  -is a r g u e d  t h a t  ' 

t h i s  i s  a  f u n c t i o n  o f  t w o ,  p r o b a b l y  q u e s t i o n a b l e ,  a s s u m p t i o n s  

a b o u t  t h e  c l i e n t  g r o u p .  F i r s t l y  t h e y  a r e  i n c a p a b l e ,  by A r t u e  o f  

t h e i r  i l l n e s s ,  o f  c o n c e p t u a l i s i n g  and a r t i c u l a t i n g  t h e i r  n e e d s ,  

, a n d ,  s e c o n d l y % t h a t ,  i n  k e e p i n g  w i t h  b e  i n  r e l a t i o n ' t o  
/-- 

d i s a d v a n t a g e d  p e o p l e  i n  g e n e r a l ,  t h e y  a r e  u n a b l e  to  p r o p e r l y  

r e c o g n i s e  n e e d s  i n  a  l e g a l  or m e d i c a l  c o n t e x t .  Both  a s s u m p t i o n s  

a r e  somewhat undermined by t h e  w o r k  of t h o s e  r e s e a r c h e r s  who 

h a v e ,  i n  t h e  f i r s t  c a s e ,  c a n v a s s e d  t h e  o p i n i o n s  o f  m e n t a l  h e a l t h  

p a t i e n t s  and ,  i n  t h e  second  case, t e s t e d  t h e  e x t e n t  to  which 
% .  

l e g a l  and  m e d i c a l  ' c o n s c i o u s n e s s '  i s  h e l d  by v a r i o u s  
' _* 

d i s a d v a n t a g e d  g r o u p s .  
9 

I t  is a p p a r e n t  t h a t  w h i l s t  some p a t i e n t s  '3 d a g n o s e d  a s  

c h r o n i c a l l y  s c h i z o p h r e n i c  may b e  i n c a p a b l e  o f  comprehend ing  

i n f o r m a t i o n ,  a p p r e c i a t i n g  t h e  l e g a l  c o n s e q u e n c e s  o f  t h e i r  

' a c t i o n s  and d e t e r m i n i n g  what  i y+'hr t h e i r  'bes t  i n t e r e ' s t s '  

(Grossman 6 Summers ,  1980;  1113ason, -- e t  a l ,  1978 ) o t h e r  t y p e s  o f  

p a t i e n t s  c a n  have  a  c l e a r  concep t , ion  o f  n e e d s  and a n  a b i l i t y  t o  

e v a l u a t e  t h e  e x t e n t  to  which  s e r v i c e s  o f f e r e d  to them a r e  u s e f u l  



or s a t i s f a c t o r y  ( F r y e r s , 1 9 7 9 ;  Nuehr ing ,  1979;  R o l t u v , e b  -- a1.1978; 

S w e a r i n g e n  & Thompson , l978) .  I n  t h e  s p e c i f i c  c o n t e x t  o f  l e g a l  

s e r v i c e s ,  i t  is a l s o  p o s s i b l e  t o  see t h a t  it is p e r f e c t l y  

f e a s i b l e  t o  c o n d u c t  r e s e a r c h  w i t h  m e n t a l  h e a l t h  p a t i e n t s  and 

c h a t ,  i n  t h e  main ,   the^ a r e  a b l e  to a r t i c u l a t e  h e i r  

r e q u i r e m e n t s  ( ~ p s t e i n  &.Lowinger ,  1975;  Brake1,197&).12 Given  

t h e  f a c t  t h a t ,  i n  t h e  m e d i c a l  and l e g a l  c o n t e x t s ,  J a t i e n t s  a r e  

f r e q u e n t l y  e x c e l l e 6 t  a d v o c a t e s  on t h e i r  own b e h a l f ,  b o t h  a s  . 

i n d i v i d u a l s  (see, P a t i e n t  A25738, i n  B u r r  is,  1969;  L o t t m a n , l 9 7 7 ;  

S t a n d i n g  S o c i a l  Development  Committee,  G a r c i a , 1 9 7 7 )  a n d  a s  a  

'consumer g r o u p  ' (Kopolow, 1979 ; Kopolow & B l o o m ,  1977 ; S t a n d i n g  

S o c i a l  Development Comrn i t t ee , l978)  t h i s  r e v e l a t i o n  s h o u l d  come 

a s  no  s u p r i s e .  - 

I n  t h i s  r e s p e c t  t h e  p a t i e n t s '  p e r s p e c t i v e  o f  h e a l t h  n e e d s  
r" 

i - c a n  be d e t e r m i n e d  f rom a n  a n a l y s i s  o f  t h e  ' C h a r t e r s '  o f  
\ 

p a t i e n t s '  r i g h t s  advanced by t h e  v a r i o u s  emerging consumer d4 
g r o u p s .  A s  Kopolow n o t e s ,  

\,.f 
"The i n c r e a s i n g  s c r u t i n y  o f  p s y c h i a t r i c - p r a c t i c e  by 
o u t s i d e  f o r c e s  is n o t  o c c u r r i n g  i n  i s o l a t i o n ,  b u t  
r a t h e r ,  is p a r t  o f  a  f a r  b r o a d e r  consumer movement 
s e e k i n g  h i g h e r  s t a n d a r d s  o f  a c c o u n t a b i l i t y  f rom a l l  
p r o v i d e r s  o f  s e r v i c e s . .  ." (1979:  263) - 

I n  t h i s  c o n t e x t ,  t h e  advancement  o f  p a t i e n t s '  p e r c e p t i o n s . '  o f  

h e a l t h  n e e d s  may g e n e r a t e  c o n f l i c t  w i t h  m e n t a l  h e a l t h  

p r o f e s s i o n a l s  a l t h o u g h  t h i s  is n o t  a n  a u t o m a t i c  outcome.  I n d e e d ,  

a s  is p e r h a p s  t h e  c a s e  w i t h  c o n f l i c t s  be tween l a w y e r s  and 

p s y c h i a t r i s t s ,  t h e r e  a p p e a r s  to  be a  c e r t a i n  m u t u a l i t y  i n  

A 



r e l a t i o n  t o  t h e  major  o b j e c t i v e s  - h e a l t h  and l i b e r t y  ' b u t  a  

d . i sagreement  o v e r  w h a t  t h i s  means and how t h i s  is to be 

a t t a i n e d .  
4 

A s  Kopolow n o t e s  (1979)  , many p a t i e n t s '  o r g a n i s a t i o n s  have  

d e v e l o p e d  i n  r e c e n t  y e a r s  some o f  which h a v e  been s u c c e s s f u l  i n  

i n f l u e n c i n g  l e g i s l a t i v e  re fo rm.  (see,  a l s o ,  S t a n d i n g  S o c i a l  

Development  Commi t t ee , l978 ;  Kopolow & B l o o m ,  1 9 7 7 ) .  E x p r e s s e d  a s  

r i g h t s ,  t h e  h e a l t h  n e e d s  p e r c e i v e d  by s u c h  g r o u p s  c a n  be 
f 

a s  f o l l o w s :  

The r i g h t  t o  be M e a t e d  w i t h  d i g n i t y  and r e s p e c t ,  ., 

The r i g h t  t o  f r e e d o m - f r o m  u n n e c e s s a r y  

h o s p & t a l i s a t i o n .  

The r i g h t  t o  c o m p l e t e  f r eedom from u n n e c e s s a r y  

t r e a t m e n t ,  

The r i g h t  to  i n f o r m a t i o n  a b o u t  t r e a t m e n t .  

The r i g h t  to  c o n f i d p n t i a l i t y  i n  t h e  doc  t o r / p a t i e n t  

r e l a t i o n s h i p .  

The r i g h t  t o  s e r v i c e s  o f  s u f f i c i e n t  q u a l i t y  t o  

e n c o u r a g e  improvement  o f  h e a l t h .  

The r i g h t  t o  r e c e i v e  m e n t a l  h e a l t h  s e r v i c e s  when and' 

where  t h e y  a r e  needed.  

The r i g h t  to a  g u a r a n t e e d  o p p o r t u n i t y  f o r  p a t i e n t s  

to p a r t i c i p a t e  i n  t r e a t m e n t  d e c i s i o n s  which a f f e c t  

them and to be a c t i v e l y  i n v o l v e d  i n  t h e  

e s t a b l i s h m e n t  o f  p r i o r i t i e s .  



r( 

9 )  The r i g h t  to  r e d r e s s  f o r  g r i e v a n c e s .  

1 0 )  The r i g h t  t o  ad 'voca~y to  a s s u r e  t h a t  p a t i e n t s  a r e  

g e t t i n g  a p p r o p r i a t e  and humane t r e a t m e n t .  

(Kopolow, 1979 : 267-268) 

C l e a r l y ,  w h i l s t  some o f  t h e s e  ' r i g h t s '  may be a t  o d d s  w i t h  t h e  

p e r c e p t i o n  o f  need h e l d  by m e n t a l  h e a l t h  p r o f e s s i o n a l s ,  t h e r e  
2 

a r e  a l s o  n o t ' i c e a b l e  s i m i l a r i t i e s .  I n t l i s t i n g  p a t i e n t s '  r i g h t s  a s  
0 

p e r c e i v e d  by s u c h  p r o f e s s i o n a l s ,  ~ a &  (1978)  p r o v i d e s  a  u s e f u l  

-. c o m p a r a t i v e  tool w i t h  which to  e x p l o r e  t h e  i s s u e .  H e  a r g u e s  t h 9 t  

p a t i e n t s  s h o u l d  h a v e  t h e  f o l l o w i n g .  

/ 

A r i g h t  t o  a l t e r h a t i v e s  to h o s p i t a l i s a t i o n  (see 2 )  
r8 

a b o v e ) .  

A r i g h t  t o  r e c e i v e  t r e a t m e n t .  f rom an a r r a y  o f  s t a f f  (d 
5 )  and 7 )  a b o v e )  . 
A r i g h t  t o  a  d i v e r s i t y  o f  t r e a t m e n t  m o d a l i t i e s  (see 6 )  

and 7 )  a b o v e )  . 
Y 

-. 

A r i g h t  t o  p h y s i c a l  a s  w e l l  a s  p s y c h i a t r i c  e x a m i n a t i o n  

( s e e  6 )  a b o v e ) .  

A r i g h t  t o  a c l e a n ,  a t t r a c t i v e  and p l e a s a n t  e n v i r o n m e n t  

(see 6 )  and 7 )  a b o v e ) .  

A r i g h t  to  o n e  s t a f f  member a s  an  a d v o c a t e  (see 9 )  and 

1 0 )  a b o v e ) .  I 

A r i g h t  to  a p p r o p r i a t e  p s y c h o t r o p i c  m e d i c i n e  (see 3 )  and 

6 )  a b o v e ) .  

A r i g h t  t o  f o l l o w  up a f t e r  h o s p i t a ~ l i s a t i o n .  



Based on t h i s  l i m i t e d  compar i son  i t  would seem t h a t ,  i n  t h e  

main ,  v e r y  few d i f f e r e n c e s  may a c t u a l l y  e x i s t .  P e r h a p s  t h e  a r e a  

most l i k e l y  to c a u s e  c o n f l i c t  l i e s  i n  t h e  c o n t e x t  o f  a  r i g h t  t o  

be invo lved '  i n  d e c i s i o n s  p e r t a i n i n g  to  t r e a t t m e n t .  A s  D a u g h e r t y  

h a s  n o t e d  (1978)  t h e  p a t i e n t s '  r i g h t s  t h a , t  r e c e i v e  t h e  l e a s t  

s u p p o r t  from m e n t a l  h e a l t h  p r o f e s s i o n a l s  a r e  t h o s e  t h a t  r e q u i r e  

t h e  a t t r i b u t i o n  o f  r e s p o n s i b i l i t y  and judgement  t o  a  p a t i e n t ;  a 

phenomenon t i e d  d i r e c t l y  to  t h e  p r o b l e m a t i c  c o n c e p t s  o f  

competency and ' b e s t  inte-s' dec i s ion-making  . 
I n  t h e  c o n t e x t  o f  p e r c e  b t i o o s  o f  l e g a l  n e e d ,  t h e * c o m p a r i s o n  

p r o v i d e d  above d e m o n s t r a t e s  some f u r t h e r  m u t u a l i t y .  Both  g r o u p s  

- p a t i e n t s  and m e n t a l  h e a l t h  p r o f e s s i o n a l s  - a p p e a r  to  . 

P 
acknowledge t h e  need f o r  some t y p e  o f  ' a d v o c a c y '  a l t h o u g h  a s  

7 
k 

Kopolow & B l o o m  p o i n t  o u t  ( 1 9 7 7 )  t h e  a c t u a l  form t h i s  advocacy 

shou.ld t a k e  h a s  b e e n ,  and is ,  s u b j e c t  t o  e x t e n s i v e  d e b a t e .  On 

t h e  one  hand,  ' a d v o c a c y '  i s  s e e n  i n  a  n o n - c o n f l i c t u a l ,  ' h e l p i n g '  

c o n t e x t ,  a  l e g a l  component  o i l y  a r i s i n g  where a  'common' f o e  i s  
/--- 

i d e n t i f i e d  (e.  g. a  r e c a l c i t r a n t  m e n t a l  h e a l t h  a u t h o r i t y )  . 
D i s p u t e s  o r  d i s a g r e e m e n t s  i n v o l v i n g  t h e  h e a l t h  n e e d s  o f  p a t i e n t s  

a r e  b e s t  d e a l t  by e s s e n t i a l l y  ' a d m i n i s t r a t i v e '  

~ n e g o t i a t i o n s ,  s e r v i n g  a s  a  form o f  ombudsman 

(Kopolow & Bloom,1977; S t o n e , 1 9 7 5 ) .  On t h e  o t h e r  hand ,  i t  is 

a r g u e d ,  a n  e f f e c t i v e  p u r s u i t  o f  p a t i e n t s '  n e e d s  and i n t e r e s t s  

c a n  o n l y  b e  a c h i e v e d  by r e c o u r s e  to  a  p a r t i s a n ,  advocacy  

a p p r o a c h  t h a t  i n v o l v e s  a n  a d v e r s a r i a l  c o n t e x t  f o l l o w i n g  



c o n v e n t i o n a l  l i n e s  o f  c o n t r o l l e d  c o n f l i c t  ( G o s t i n  & 

R a s s a b y , l 9 8 0 ;  Kopolow & Bloom 1977;  Anand,1979; Brake1,1977;  

E n n i s  & S i e g e 1 , 1 9 7 3 ;  E n n i s ,  -- e t  a 1 , 1 9 7 4 ) .  Such  a d i s p u t e ,  a g a i n ,  

i n v o l v e s  compet ing  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s  and what  is i n  

t h e  p a t i e n t s '  ' b e s t  i n t e r e s t s  ' . F o r t u n a t e l y , .  some m a t e r i a l  is 

a v a i l a b l e  which h e l p s  t o  c l a r i f y  t h e  p a t i e n t s '  p e r s p e c t i v e .  

The t w o  s t u d i e s  on p a t i e n t s '  p e r c e p t i o n s  Bf l e g a l  need and 

t h e  m a t e r i a l s  t h a t  exam'ine t h e  work o f  m e n t a l  h e a l t h  'consumer 

g r o u p s ' ,  d e m o n s t r a t e  a  c e r t a i n  c a p a c i t y  amongst p a t i e n t s  to  

r e c o g n i s e  when t h e i r  n e e d s  c a n  be  b e s t  s e r v e d  by some form o f  

' l e g a l  a s s i s t a n c e .  T h i s  phenomenon h a s  a l s o  been found  d u r i n g  

s t u d i e s  o f  unme t l e g a l  need among o t h e r  ' d i s a d v a n t a g e d  ' g r o u p s .  
d 

I n  a  t e s t  o f  W h i t e ' s  c o n t e n t i o n  ( M o r r i s l e t  -- a 1 , 1 9 7 3 )  t h a t  one  

r e a s o n  f o r  t h e  non-use o f  l e g a l  r e s o u r c e s  is  a  f a i l u r e  t o  

r e c o g n i s e  a  p rob lem a s  ' l e g a l ' ,  my own r e s e a r c h  i n  Melbourne  

(Bothmann & Gordon,1979) i n d i c a t e d  t h a t  " n o t  p e r c e i v i n g  a  

p rob lem a s  ' l e g a l '  i n  t h e  f i r s t  i n s t a n c e  is less  o f  a  p rob lem 

t h a n  t h e  b a r r i e r s  to  a c t u a l l y  u s i n g  a  l e g a l  r e s o u r c e n ( =  

c i t : 3 3 )  .13 T h i s  t e n d e d  t o  c o n f i r m  t h e  r e s u l t s  o f  o t h e r  s t u d i e s  - 
i n  A u s t r a l i a ,  Eng land  and t h e  U n i t e d  S t a t e s  (Zander  ,1978)  which ,  

c o l l e c t i v e l y ,  h i g h l i g h t e d  t h e  p rob lem o f  how' b e s t  t v e ~ v e  

r e a l i s e d  b u t  unmet l e g a l  n e e d ,  a s  w e l l  a s  t h e  i s s u e  o f  r a i s i n g  

t h e  1 e v e 1  o f  p u b l i c ,  l e g a l  ' c o n s c i o u s n ' e s s '  . Because  p o t e n t i a l  

; c l i e n t s  were found  to be a l i e n a t e d  from l e g a l  r e s o u r c e s  and 

s e r v i c e s ,  p r e f e r r i n g  to  s e e k  o u t  o t h e r ,  more f a m i l i a r  o r  less  



f o r m i d a b l e  a g e n c i e s  b e f o r e  t r y i n g  t o  o b t a i n  * d i r e c t  l e g a l  

a s s i s t a n c e ,  c o n s i d e r a b l e  i m p e t u s  was and is ,  g i v e n  t o  l e g a l  a i d  

d e l i v e r y  modes t h a t  e m p h a s i s e ;  a )  n o n - a l i e n a t i n g  p r e m i s e s  and 

s t a f f  ( e . g .  ' s t o r e - f r o n t '  o f f i c e s )  ; and b) t h e  deve lopment  o f  a  

ne twork o f  community c o n t a c t s  t h a t  c o u l d  e f f e c t i v e l y  c h a n n e l  

c l i e n t s .  

I t  is t h u s  a p p a r e n t  t h a t  by n o t  a t t e m p t i n g  t o  d e t e r m i n e  t h e  

c l i e n t / p a t i e n t V s  p e r s p e c t i v e  o f  l e g a l  need and t h e  most 

a p p r o p r i a t e  methcd o f  answer ing  t h a t  need ,  an  u n j u s t i f i a b l e  

vacuum e x i s t s  i n  o u r  knowledge o f . h o w  b e s t  t o  s e r v e  t h e  

i n t e r e s t s  o f  p a t i e n t s ( B r a k e l , l 9 7 8 ) .  A s  Wi l son ,  -- e t  a l ,  have  

p o i n t e d  o u t  ( i n  Kopolow & B l o o m ,  1 9 7 7 ) ,  

". . . advocacy p rograms  which have  been d e v e l o p e d  a r e  t o o  
o f t e n  based on t h e  p e r c e p t i o n s  o f  t h e  p r o v i d o r s  ( s i c )  o f  
c a r e  and o f  l e g a l  s e r v i c e s  an-d n o t  on t h e  a r t i c u l a t e d  
n e e d s  o f  t h e .  c l i e n t s  t h e y  s e r v e .  " (9 c i t :  8 )  

However, t h i s  is o f f s e t  by t h e  r e s u l t s  o f  t h e  few e v a l u a t i o n s  

t h a t  h a v e  been u n d e r t a k e n  o f  m e n t a l  h e a l t h  p a t i e n t s '  l e g a l  

s e r v i c e s  and t h e  more g e n e r a l  a c c o u n t s  o f  t h e  o p e r a t i o n s  o f  such  

s e r v i c e s .  These  e x a m i n a t i o n s  p r o v i d e  a n  o p p o r t u n i t y  t o  

u n d e r s t a n d  what  it is t h a t  c l i e n t s / p a t i e n t s  demand ( o r  p e r h a p s ,  

s e e k  o u t )  when t h e y  have  a c c e s s  to  l e g a l  r e s o u r c e s  and t h e r e f o r e  

^to d e t e r m i n e  t h e  ' l e i t - m o t i f '  o f  t h e i r  p e r c e p t i o n  o f  l e g a l  need.  
- b 

I t  s h o u l d  be n o t e d ,  however,  t h a t  s u c h  s o u r c e s  may n o t  be 

a b s o l u t e l y  r e f l e c t i v e  o f  t h e  c l i e n t s '  p e r s p e c t i v e  g i v e n  t h e  

2 o ' s s i b i l i t y  t h a t ,  e v e n  i n  a l e g a l  a i d  d e l i v e r y  s e t t i n g  where t h e  
/ 

a a 



. < 

o p p o r t u n i t y  f o r  c l i e n t  power i n  t h e  l a w y e r - c l i e n t  r e l a t i o n s h i p  

i s  supposed  to  be maximised,  a c e r t a i n  amount o f  l awyer  

m a n i p u l a t i o n  o f  c l i e n t s  may s t i l l  o c c u r  (Bothmann & 

G o r d o n , 1 9 7 9 ) .  T h i s  p o s s i b i l i t y  w i l l  b e  d i s c u s s e d  l a t e r  i n  t h i s  

c h a p t e r  i n  t h e  c o n t e x t  o f  t h e  c o n f l i c t  o f  roles c o n f r o n t i n g  

l e g a l  workers. 

To p e r h a p s  d i s p e l  any s u c h  d o u b t ,  it is u s e f u l  to  c o n s i d e r  

t h e  p e r c e p t i o n s  o f  l e g a l  need advanced by p a t i e n t s '  g r o u p s .  J u s t  

a s  t h e y  have  ( a s  i n d i c a t e d  above)  o f f e r e d  t h e i r  p e r c e p t i o n s  o f  

h e a l t h  n e e d s  by way o f  'Ch r t e r s  o f  R i g h t s '  so too h a v e  t h e y  \ 
i n c l u d e d  l e g a l  n e e d s  i n  s u c h  C h a r t e r s .  I n d e e d ,  by a t t e m p t i n g  to  

h a v e  t h e i r  n e e d s  d e f i n e d  and l e g i s l a t i v e l y  e n s h r i n e d  a s  ' r i g h t s '  

t h e y  a r e  d e m o n s t r a t i n g  a  p e r s i s t e n t  l e g a l  need .  Namely, t h e  need 

f o r  a c c e s s  to  r e s o u r c e s  t h a t  c a n  a s s i s t  i n  a d v a n c i n g  n e e d s  a s  

r i g h t s  b e f o r e  l e g i s l a t o r s  ( i  . e .  r e l e v a n t  committees) and c o u r t s .  

A u s e f u l  example  o f  t h i s  wider  p e r c e p t i o n  o f  l e g a l  need and 

of a l i s t  o f  more s p e c i f i c  l e g a l  n e e d s  is p r o v i d e d  by t h e  

t e s t i m o n y  of t h e  O n t a r i o  M e n t a l  P a t i e n t s  A s s o c i a t i o n ,  b e f o r e  t h e  

O n t a r i o  S t a n d i n g  S o c i a l  Development  Committee (1978) r e v i e w i n g  

t h e  p r o v i n c i a l  M e n t a l  H e a l t h  A c t .  - The twenty-two p o i n t  ' B i l l  of 

P a t i e n t s '  R i g h t s '  p r e s e n t e d  by t h i s  g r o u p  i n c l u d e d  many o f  t h e  

main themes  o u t l i n e d  e a r l i e r  i n  t h e  s p e c i f i c  c o n t e x t  o f  h e a l t h  

n e e d s .  Thus ,  t h e y  demanded a  r i g h t  t o  i n f o r m a t i o n  a b o u t  

t r e a t m e n t ;  a r i g h t  to be t r e a t e d  w>th d i g n i t y  and r e s p e c t ;  a  

r i g h t  t o  a d e q u a t e  and immedia te  m e d i c a l  t r e a t m e n t  f rom t h e  



.. 
d o c t o r  o f  t h e i r  c h o i c e ;  a  r i g h t  to  a n  a l t e r n a t i v e  to  a ' m e n t a l  

. h o s p i t a l ;  t h e  r i g h t  t o  d e c e n t ,  humane, l i v i n g  c o n d i t i o n s  w h i l s t  

i n  h o s p i t a l ;  and- a  r i g h t  to  c o n f i d e n t i a l i t y .  They a l s o  a r g u e d  

f o r  r i g h t s  o f  a  more s p e c i f i c a l l y  ' l e g a l '  n a t u r e .  

I n  t h i s  r e s p e c t ,  f o u r t e e n  items p e r t a i n e d  e i t h e r  d i r e c t l y  

t o  t h e  t y p e s  o f  n e e d s  t h a t  c o u l d  be  answered ,  i n  a  m e c h a n i c a l  

s e n s e ,  by l e g a l  s e r v i c e s  or i n v o l v e d  i s s u e s  t h a t  c o u l d  be  

e f f e c t i v e l y  p u r s u e d  by s u c h  a n  agency .  I n  r e l a t i o n  t o  t h e  
-* 1 

f o r m e r ,  t h e  B i l l  o f  R i g h t s  i n c l u d e d ,  i )  t h e  r i g h t  t o  l e g a l  

c o u n s e l  who would r e p r e s e n f  p a t i e n t s '  i n t e r e s t s ,  a s  d e f i n e d  by 

p a t i e n t s ,  p a r t i c u l a r l y  , d u r i n g  i n i t i a l  and. s u b s e q u e n t  p s y c h i a t r i c  --, 
v 4 

i n t e r v i e w s ;  i i )  t h e  r i g h t  t o  a n  a u t q m a t i c  h e a r i n g  by an  -ai3 -- hoc 

c o m m i t t e e  f o r  a l l  p e o p l e  f a c i n g  commitment ; l4  a n d  i i i) t h e  r i g h t  

t o  s u e  any p s y c h i a t r i c  i n s t i t u t i o n  o r  s t a f f .  
* '. 

I n  the c o n t e x t  o f  i s s u e s  t h a t  coubd be p u r s u e d  by a l e g a l  

s e r v i c e ,  t h e  B i l l  o f  R i g h t s  i n c l u d e d ,  i )  t h e  r i g h t  t o  r e f u s e  

t r e a t m e n t ;  i i)  t h e  r i g h t  - t ~ ,  u n c e n s o r e d  communicat ion;  i i i)  t h e  

r i g h t  to  e q u i t a b l e  pay f o r  w o r k  pe r fo rmed  w h i l e  <n h o s p i t a l ;  i v )  

. t h e  r i g h t  t o  f i n a  ' 1 a s s i s t a n c e  w h i l e  i n  h o s p i t a l ;  v )  t h e  

r i g h t  to  be p r o v i  w i t h  a d e q u a t e  income and  h o u s i n g  on l e a v i n g  

h o s p i t a l ;  v i )  t h e  r i g h t  to  o r g a n i s e  p a t i e n t s '  g r o u p s  i n  

h o s p i t a l ;  v i i )  t h e  r i g h t  t o  be  p r o v i d e d  w i t h  n u t r i t i o u s  and 

a d e q u a t e  food  w h i l e  i n  h o s p i t a l )  v i i i )  t h e  r i g h t  t o  b e  i n v o l v e d  
t 

i n  dec i s ion-making  a t  a l l  l e v e l s  o f  t h e  i n s t i t u t i o n ;  i x )  t h e  

r i g h t  t o  v o t e  i n  any e l e c t i o n s ;  x )  t h e  a b o l i t i o n  o f  i n v o l u n t a r y  

c- 



commitment; and x i )  t h e  . r i g h t  t o  c h o o s e  and c o n s u l t  w i t h  any 

d o c t o r  or t h e r a p i s t  n o t  a f f i l i a t e d  w i t h  t h e  i n s t i t u t i o n .  I n  

a d d i t i o n ,  t h e  B i l l  i n c l u d e d  a  r e q u i r e m e n t  t h a t  i t  b e  a  p a r t  o f  

t h e  r e l e v a n t  m e n t a l  h e a l t h  l e g i s l a t i o n  and t h a t  t h e  r e l e v a n t  

government  b o d i e s  c o n s u l t  r e g u l a r l y  w i t h  p a t i e n t s '  o r g a n i s a t i o n s  
I 

r e a r d i n g  any a b u s e  or v i o l a t i o n  o f .  r i g h t s  and  any a b u s e s  o f  

% 
, 

t r  a t m e n t  t h a t  may o c c u r  i n  i n s t i t u t i o n s .  

I t  w i l l  b e  n o t e d  t h a t  many o f  t h e s e  r i g h t s  c o r r e s p o n d  w i t h  

t h e  t y p e s  OF i s s u e s  a l r e a d y  p u r s u e d  i n  t h e  c o n t e x t  o f  p o v e r t y  

law.  S i m i l a r l y ,  o t h e r s  f a l l  i n t o ,  a  c a t e g o r y  o f  i n s t i t u t i o n  or 

t r e a t m e n t - r e l a t e d  m a t t e r s  t h a t  have  been a s s o c i a t e d  w i t h  m e n t a l  

h e a l t h  law. I n  b o t h  c a s e s ,  a c l e a r  p i c t u r e  is  p r e s e n t e d  o f  t h e  

p e r c e p t i o n  o f  p a t i e n t s '  l e g a l  n e e d s  a s  h e l d  by p a t i e n t s '  

o r g a n i s a t i o n s .  A l t h o u g h ,  i n  a l l  p r o b a b i l i t y ,  s u c h  o r g a n i s a t i o n s  

t r u l y  r e p r e s e n t  t h e i r  c o n s i t i t u e n c y ' s  w i s h e s  i t  is  s t i l l  

n e c e s s a r y  to  q u e s t i o n  whe the r  o r  n o t  t h e  n e e d s  t h a t  a r e  advanced 

a r e  t r u l y  r e f l e c t i v e  of t h o s e  h e l d  by i n d i v i d u a l  p a t i e n t s .  I n  

t h i s  r e s p e c t ,  some r e s e a r c h  is a v a i l a b l e  to5 a s s i s t  t h e  e n q u i r c  . . 
S e v e r a l  s t 5 d i e s  have  a t t e m p t e d  to  p r o v i d e  a taxonomy o f  

P 
c l i e n t  n e e d s  i n  b o t h  i n s t i t u t i o n a l  and community h e a l t h  c e n t r e  

s e  t t i q s  (Bothmann & Gordon,1979;  Brake1 ,1978 ;  Dickey & 
* 1 

S t r a n d , 1 9 7 2 ;  R a p p a p o r t , l 9 7 4 ;  Steadman & Brooks ,1977;  J o h n s o n  & 

Aanes ,  1974;  J a n s e n  & Krause ,1974 ;  B r o d e r i c k , l 9 7 3 ;  G a r c i a , 1 9 7 7 ;  

G o s t i n  & R a s s a b y , l 9 8 0 ;  Huey ,1975) .  l 5 ~ c l e a r  f rom t h i s  wor ,k  



t h a t  w h i l s t  t w o  broad c a t e g o r i e s  o f  l e g a l  need e x i s t  - o n e  

p e r t a i n i n g  s p e c i f i c a l l y  to  t h e i r  s i t u a t i o n  a s  i n s t i t u t i o n a l i s e d ,  

&eople and t h e ' o t h e t  f a l l i n & * i n t o  t h e  g e n e r a l  a r e a  o f ,  p o v e r t y  

l a w  - m e n t a l  h e a l t h  p a t i e n t s  a r e  p r i n c i p a l l y  c o n c e r n e d  w i t h  t h e  

need t o  b e  r ' d  o f  t h e  i n s t i t u t i o n  ( E p s t e i n  & L o w i n g e r , l 9 7 5 ;  t 
Brake1,1978;  Dickey & R e m i n g t o n , l 9 7 6 ) .  A s  B r a k e 1  p u t s  i t ,  I' ( i )  t 

is  c l e a r  f rom ( t h e  r e s p o n s e s )  t h a t  t h o u g h t s  and a c t i v i t i e s  
# 

\ 

r e l a t i v e  to  d i s c h a r g e . .  . a r e  a n  overwhelming r e a x i t y  i n  t h e  l i v e s  

o f  most o f  t h e  i n s t i t u t i o n a l i s e d . .  ." (2 c i t :  576) ; a  f i n d i n g  - 
t h a t  c o n f i r m e d  t h e  r e s u - l t s  o f  an  e a r l i e r  s t u d y  by E p s t e i n  & 

Lowinger (1975)  .16 T h i s ,  t h e n ,  is  t h e  p r i n c i p a l  theme o r  
t 

' l e i t - m o t i f '  o f  t h e  i n s t i t u t i o n a l i s e d  p a t i e n t ' s  p e r c e p t i o n  o f  

l e g a l  need and it  is a p p a r e n t  t h a t  t h e  u s e f u l n e s s  o f  a  l e g a l  

s e r v i c e  i s - m e a s u r e d  by t h e  e x t e n t  to  which it is p r e p a r e d  to  

p u r s u e  t h i s  need on b e h a l f  of  p a t i e n t s ;  c h a t  is ,  t h e  e x t e n t  t o  

which it a n s w e r s  t h e  unmet need.  

C l o s e l y  c o n n e c t e d  w i t h  t h i s  c e n t r a l  i s s u e ,  b u t  s t i l l  w i t h i n  

t h e  c o n t e x t  o f  i n s t i  t u t i o n - r e l a t e d  p r o b l e m s ,  a r e  a  p l e t h o r a  # o f  

o t h e r  m a t t e r s  i n v o l v i n g  t h e  r e s t r a i n t s  on c e r t a i n  c i v i l  r i g h t s  
2 \ 

\ 
t h a t  a r i s e  a s  a  c o q s e q u e n c e  of i n s t i t u t i o n a l i s a t i o n ,  d i s p u t e s  or 

P 

d i s s a t i s f a c t i o n  w i t h  t r e a t m e n t  programmes, d i s a g r e e m e n t s  w i t h  

s t a f f  and o t h e r  p a t i e n t s ,  i n v a s i o n s  o f  p r i v a c y ,  and t h e  loss  o f  

' p r i v i l e g e s '  ( B r a k e 1 , 1 9 7 8 ) .  S i m i l a r l y ,  p a t i e n t s  a p p e a r  to  
F 

p e r c e i v e  l e g a l  s o l u t i o n s  to  p rob lems  t h a t  m i g h t  a r i s ' e  f o r  them 

f o i l o w i n g  d i s c h a r g e  f rom t h e  i n s t i t u t i o n ;  n o t a b l y  t h e  a v o i d a n c e  



o f  s t i g m a ,  s e c u r i n g  s u i t a b l e  employment,  r e c o v e r i n g  b a i c  c i v i l '  

r i g h t s  ( e . g .  t h e  r i g h t  to v o t e  or h o l d  p u b l i c  o f f i c e )  and 

r e g a i n i n g  c o n t r o l  o v e r  t h e i r  e s t a t e  ( i .e .  b e i n g  r e - c l a s s i f  i e d  a s  

' c o m p e t e n t '  p e r s o n s  and t h e r e b y  overcoming t h e  c o n t r o l  e x e r c i s e d  
lw 

by a  P u b l i c  T r u s t e e  or s i m i l a r  b o d y ) ( B r a k e l , l 9 7 8 ;  Dickey  & 

R e m i n g t o n , l 9 7 6 ) .  H .  

I n  t h e  c o n t e x t  o f  more c o n v e n t i o n g  ' p o v & r t y  l aw '  m a t t e r g ,  

p a t i e n t s  p e r c e i v e  l e g a l  need and r e q u e s t  l e g a l  s e r v i c e s  i n  

r e l a t i o n  t o  c r e , d i t o r  p r o b l e m s ,  f a m i l y  law and a n c i l l i a r y  

m a t t e r s ,  h o u s i n g ,  government  b e n e f i t s  ( s o c i a l  w e h # a e a w )  , 

wages and employment,  r e c o v e r i n g  money owed Q t o  th-eiu, N t h x a t i o n  

p r o b l e m s ,  and i m m i g r a t i o n  m a t t e r s .  As t h e s e  a r e  s e e n  a s  t h e  

c o n v e n t i o n a l  ' p r o v i n c e  o f  l a w y e r s ,  p a t i e n t s  a p p e a r  to  have  l i t t l e  

d i f f i c u l t y  i n  r e c o g n i s i n g  t h e  r e l e v a n c e  o f  l e g a l  s e r v i c e s  i n  

a n s w e r i n g  s u c h  n e e d s ,  p a r t i c u l a r l y  where ' c o u r  t'- a c t i o n  is s e e n  

t o  be a  normal  a s p e c t  o f  t h e  r e s o l u t i o n  o f  s u c h  p r o b l e m s .  These  

n e e d s  may a r i s e  a s  a  r e s u l t  o f  t h e  p r o c e s s  o f  

i n s t i t u t i ~ n a l i s a t i o n , ~ ~  d u r i n g  i n c a r c e r a . t i o n , 1 8  o r  p r i o r  t o  %. Ti 

d i s c h a r g e  t o  a  community t r e a t m e n t  s e t t i n g . l g  A s  some w r i t e r s  

h a v e  acgu'ed @.g. R a p p a p o r t  , 1 9 7 4 )  t h e  n e e d s  ,may even  have  % I a r i s e n  
* - 9 L 

h 

p r i o r  t o  t h e  o n s e t  o f  i l l n e s s l $ n d ;  * i n  some c a s e s ,  may b e  i f  n o t  

c a u s a l ,  t h e n  p o s s i b l y  r e l e v a n t  t o ,  t h e  a c t u a l  i l l n e s s  i t s e l f . 2 0  ' 

I n  t h i s  r e s p e c t ,  r a p i d  r e s o l u t i o n  o f  t h e  p rob lem may a s s i s t  

t h e r a p y  and e n c o u r a g e  a  s p e e d i e r  r e c o v e r y  l e a d i n g  to  d i s c h a r g e ,  

b e n e f i t s  a c c r  i n g  n o t  o n l y  f o r  the p a t i e n t  b u t  a l s o  f o r  t h e  k 



m e n t a l  h e a l t h  s y s t e m  i t s e l f  (Dickey &  erni in^ t o n ,  1 9 7 6 ) .  

However, un- l ike  t h e  s i t u a t i o n  i n  ' c o n v e n t i o n a l '  , ,  p o v e r t y  l aw 

s e t t i n g s ,  a c t u a l l y  d e a l i n g  w i t h  s u c h  l e g a l  n e e d s  may be 

confounded  by t h e  l e g a l  ' s t a t u s '  o f  t h e  c l i e n t  a s  m e n t a l  h e a l t h  
.ST 

p a t i e n t .  The i s s u e s  o f  l e g a l  ' c a p a c i t y '  ( o r e s t a n d i n g )  and 

8 *.. . , ' c a m p e t e n c y '  a& .complex and c e n t r a L  to a1.l a r e a s  of a c t i v i t y .  i n  - .  _ , 

b o t h  p u b l i c  and p r i v a t e  law.  A s  s u c h  t h e y  have  b e e n  e x t e n s i v e l y  

examined i n  the E n g l i s h  ( V e n a b l e s , l 9 7 5 ) ,  Canad ian  ( P r i c e  ,1973;  

W e i s s t u b ,  1980)  and U n i t e d  S t a t e s  c o n t e x t s  ( B r a k e 1  & R o c k ,  1971;  

A l l e n ,  - e t  - a 1 , 1 9 7 5 ) .  S u f f i c e  it to  s a y  t h a t  t h r e e  m a t t e r s  a r e  

p e r t i n e n t  t o  t h e  d e l i v e r y  o f  l e g a l  s e r v i c e s :  

1) whether  or n o t  a n  a c t i o n  c a n  be t a k e n  i n  t h e  name o f  

a  p e r s o n  who may s u f f e r  f rom m e n t a l  i n c a p a c i t y ;  
B 

2 )  whe the r  or n o t  a  p e r s o n  c a n  be s p a r e d  t h e  d 

c o n s e q u e n c e s  o f  t h e i r  a c t i o n s  b e c a u s e  o f  m e n t a l  

i n c a p a c i t y ;  and 
&''% 

3 )  whether  o r  n o t  a  p e r s o n  c a n  be p r e v e n t e d  f rom a c t i n g  
* 

o r  have  p r i o r  a c t i o n s  i n v a l i d a t e d  b e c a u s e .  o f  m e n t a l  

i n c a p a c i t y .  ( P r  i c e , 1 9 7 3 )  / 

No c o n s i s t e n t  ' t e s t '  o f  c a p a c i t y  a p p l i e s  to t h e  o v e r a l l  

p u r s u i t  o f  l e g a l  a c t i o n s  ( W e i s s t u b , l 9 8 0 ) ,  e a c h  a r e a  o f  law 

o f f e r i n g  i t s  own c r i t e r i a  d e v e l o p e d  t h r o u g h  common law.  I n  
$ 

g e n e r a l ,  however,  r e s t r a i n t s  may be p l a c e d  on  a c t i o n s  i n  s u c h  

a r e a s  a s  c o n t r a c t ,  t o r t  l i a b i l i t y ,  m a r r i a g e ,  d i v o r c e  and  

custody, and W i l l s ,  s e r v i n g  to b o t h  f r u s t r a t e  and p r o t e c t  a  



1' 
" a  < s w o r d a \ i t h  which t o  a t t a c k  a n  ;ndi$ idual ,  " and on t h e  o t h e r  - 

. . .  
hand,  "a s h i e l d  w i t h  which ts p r o t e q t "  ( b r i c e . 1 9 7 3 ) .  For  a 

, m e n t a l  h e a l t h  p a t i e n t  and h i s  or h e r  lauwyer it 'can a l s o  ,be 3 
, . , -  

s i z e q b l e  m i l l s t o n e .  

I n  t h e  main ,  it a p p e a r s  t h a t  many o f  t h e ,  n e e d s  ( i n ' b o t h  t h e  
. " . " 

l e g a l  a n d p q e d i c a l  c o n t e x t s )  a s  p e r c e i v e d  by i n d i v i d u a l  c l i e n k  

c o a l e s c e  s" w i t h  t h o s e  advanced by p a t i e n t s '  o r g a n i s a t i o n s .  T h e r e  

a r e  no  a p p a r e n t  a r e a  o f  c o n f l i c t  and where t h e  p e r c e p t i o n s  o f  9 
need advanced by p a t i e n t s 1  o r g a n i s a t i o n s  d o  n o t  seem to be 

s u f f i c i e n t l y  e x t e n s i v e  t h i s  may b e  d u e  t o  t h c i e e d  f o r  them t q  

be  condensed  i n t o  compact  ' B i l l s  o f  R i g h t s ' .  I n  a d d i t a n ,  it is 

a l s o  c l e a r  t h a t  t h e  n e e d s  advanced by *bo th  p a t ' i e  
.>" t- and 

p p t i e n t s '  o r g a n i s a t i o n s  c o r r e s p o n d  w i t h  ' l a w y e r - c e n t r e d '  

p e r c e p t i o n s  qF c l i e n t / p a t i e n t .  need.  A s  my e a r l i e r  d i s c u s s i o n  o f  
+ 

^ -  * * 
-4- 

d e v e l o p m e n t s  i n  m e n t a l  h e a l t h  law w i l l  have  i n d i c a t e d ,  l a w y e r s  

have  been  e n e r g e t i c \  p a r t i c u l a r l y  i n  U n i t e d  S t a t e s  

- j u r i s d i c t i o n s ,  i n  p u r s u i n g  p a t i e n t s '  r i g h t s ;  t h a t  is,  d e a l i n g  

w i t h  t h e  i n s t i t u t i o n - r e l a t e d  n e e d s .  I n  t h i s  r e s p e c t  t h e y  h a v e  

e n d o r s e d  t h e  p a t i e n t s '  p r e s s i n g  c o n c e r n  fo r  r e l e a s e  f rom a n  

i n s t i t u t i o n .  I n  a d d i t i o n ,  t h e y  have  a l s o  been c o n c e r n e d  w i t h  

b r o a d e r  i s s u e s  which ,  w h i l s t  p e r t a i n i n g  d i r e c t l y  to p a t i e n t s '  

i n t e r e s t s  and p a t i e n t s i  r i g h t s  have  a  wider  i m p a c t  and 

s i g n i f i c a n c e .  @ 
1 

r - 



i 
% 

b 

* 3 \ 

Pr-obably i n  t h e  . , s incere  b e l i e &  t h a t  t h e y  Were (and  are)  

a c t i n g  i n  t h e  ' b e s t  i n t e r e s t s '  o f  b o t h  i n d i v i d u a l  c l i e n t s  a n d  

/?---L' t h e  c l i e n t  m e n t a l  & e a l t h  l a w y e r s  i n  b o t h  Commonwealth and 
;P 

U n i t e d  S t ?  have  used  t h e i r  ' e t p e r t  ' knowledge 
4 

and  s k i l l s  i n  t h e  p u r s u i t  o f  numerous r e f o r m s .  They have  s o u g h t  

s u c h  t h i n g s  a s  shor te l ; .  p e r i o p s  o f  h o s p i t a l i s a t i o n ,  t h e  H 
. - 

r e q u i r e m e n t  of p e r i o d i c  r e v i e h u d i c i a l  L - and o t h e r w i s e )  ,' t h e  

r i g h t  t o  a p p o i n t e d  c o u n s e l  i n  c ~ m m i t m e n t  h e a r i n g s ,  t h e  

i n t r o d u c t i o n  o f  s p e c i f i c  s t a n d a r d s  o f  b e h a v i o u r , t o  just i fy,)  

commitment ( a n  i s s u e  e n t w i n e d  w i t h  t h e  p rob lem o f  d e t e r m i n i n g  
2- 

d a n g e r o u s n e s s )  , c e r t a i n  r i g h t s  i n  p r e  or '  p o s t  commitment 

h e a r i n g s ,  and a  s e p a r a t i o n  o f  p r o c e d u r e s  f o r  commitment and 

d e t e r m i n i n g  competency ( S t r a n d  ,1972;  S t a n d i n g  S o c i a l  Developmen 9 
P 

Commit tee , l978 ;  G o s t i n  & R a s s a b y , l 9 8 0 ;  I n s t i t u t e  o f  

C r i r n i n o l o g y , l 9 7 8 ;  E n n i s  & S i e g e 1 , 1 9 7 3 ;  + n i s ,  e t  a1.1974;  -- 

S h a r p e , l 9 8 0 ;  Roth ,1979,1980;  Note ,1967 ;  Note ,1975;  Kumasaka & 

&% G u p t a ,  1972;  Green,1979;  James ,1978;  Cohen,1966; Andalman & 

W h i l s t  s u c h  m a t t e r s  a r 7 ,  c l e a r l y ,  i m p o r t a n t  hav ing  a  

s p e c i a l  b e a r i n g  on t h e  c o n s t r u c t i o n  o f  a  m e n t a l  h e a l t h  s y s t e m  

t h a t  is b o t h  humane, e f f e c t i v e  a n d ,  a t  t h e  s h e  t i m e ,  a  
' .  

r e s p e c t e r  o f  c i v i l  r i g h t s  i n  a  democracy,  t h e y  i n v o l v e  complex 

7 i s s u e s ,  t h a t  may n o t  be  p e r c e i v e d  a s  needs ,  by i n d i v i d u a l  c l i e n t s  

e x p e r i e n c i n g  t h e  immediacy o f '  m e n t a l  h e a l t h  t r e a t m e n t  

programmes. I n  t h i s  s e n s e  it c o u l d  be  a r g u e d  t h a t  s u c h  
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M o r r i s , 1 9 7 0 ,  .McGough & ~ a r m i c h a e 1 ~ 1 9 7 7 )  , 2 2  t h e  r i g h t  t o  r e f u s e  

t r e a t m e n t '  (Appelbaum & G u t h i e 1 , 1 9 7 9 ;  A r m s t r o n g ,  1978 ;  * B r a d l e y  & 

C l a r k e , 1 9 7 6 ;  . C l a y t o n , 1 9 7 6 ;  3 n n i s  & S i e g e l ,  1 9 7 3 ;  E n n i s ,  e t  - 
J" 

a1 ,1974 ;  Rub in ,1978 ;  Fa rmer ,1967 ;  Golann  & Fremouw, l976;  - 

S t o n e ,  1 9 7 5 ;  McGough & C a r m i c h a e 1 , 1 9 7 7 ) ,  23  t h e  r i g h t  t o  t h e  l e a , s t  - -~ 

r e s t r i c t i v e  t r e a t m e n t  s e t t i n g  ( B a c h r a c h , l 9 8 0 ;  C l a y t o n , 1 9 7 6 ;  

E n n i s ,  -- e t  a 1 , 1 9 7 4 ;  Go lann  & Fremouw,.l976; Rub in ,1978 ;  

S t o n e , 1 9 7 5 ;  Lamb,1979; K i n d r e d ,  e t  a 1 , 1 9 7 6 )  , 2 4  t h e  r i g h t  t o  - -- 

c o m p e n s a t i o n  i n  r e t u r n  for  h o s p i t a l  employment 

(Armst rong ,1976,1977;  Rub in ,1978 ;  E d i t o r i a l , l 9 7 6 ;  S c h w a r t z , l 9 7 6 ;  
1 

S a f i e r  , 1976 ;  ~ t o n & , 1 9 7 5 ;  B r a k e 1  & Rock, 1971 ;  S z a s z ,  1 9 7 7 )  ,25 and  

o t h e r  c o n c e r n s  o f  a p p a r e n t ,  d i r e c t  b e n e f i t  t o  i n d i v i d u a l  
* 

p a t i e n t s  a s  w e l l ,  as  t h e  cqmrnunity o f  m e n t a l  h e a l t h  p a t i e n t s .  26 

I n  t h i s  c o n t e x t ,  it is  p o s s i b l e  to  see a  s u b s t a n t i a l  

r e d e f i n i t i o n  o f  ' n e e d s '  i n t o  ' r i g h t s '  , t h e  v i g o r o u s  p u r s u i t  o f  

wh ich ,  a s  I have  p o i n t e d  o u t ,  h a s  g e n e r a t e d  c r i t i c i sm  o n  t h e  

p a r t  o f  some m e n t a l  h e a l t h  p r o f e s s i o n a l s  c o n c e r n e d  w i t h  t h e  

i s s u e  o f  w h e t h e r  or n o t  t h e  e s t a b l i s h m e n t  a n d  e n f d r c e m e n t  o f 8  

s u c h  r i g h t s  a r e  t r u l y  i n  t h e  ' b e s t  i n t e r e s t s '  o f  p a t i e n t s .  

A s  h a s  Been n o t e d ,  c o n s i d e r a b l e  e ' f f o r t  h a s  been ,made  t o  

improve ,  for  example ,  t h e  p r o c e d u r e s  by which  a  p a t i e n t -  comes t o  

b e  i n v o l u n t a r i l y  i n s t i t u t i o n - a l i s e d ,  by employ ing  a n  e x i s t i n g  

r i g h t  t o  ' d u e  p r o c e s s '  b e f o r e  l i b e r t y  is  r e s t r a i n e d .  I n  t h i s  

a r e a ,  t h e  conce ' rn  a p p e a r s  t o  b e  d i r e c t e d  a t  f u t u r e  g e n e r a t i o n s  

o f  p a t i e n t s  and t h e  b-y i s s u e  o f  p r o t e c t i n g  t h e  community  
\/ 



f r o m  a r b i t r a r y  c u r t a i l m e n t s  o f  l i b e r t y  r a  e r  t h a n  a n s w e r i n g  t h e  c. 
n e e d s  ,of p a t i e n t s  who are  a l r e a d y  i n s t i t u  t i o n a l i s e d ,  However ,  . 

t h i s  is  n o t  t o  s u g g e s t  t h a t  l a w y e r s  a re  i n s e n s i t i v e  to  t h e  n e e d s  

o f  i n d i v i d u a l  p a t i e n t s ,  b u t ,  r a t h e r ,  t h a t  s u c h  p a t i e n t s  may 

become u s e f  u l  v e h i c l e s  t h r o u g h  wh ich  t o  p u r s u e  g r a n d e r  s c h e m e s  

t o  t h e  u l t i m a t e  b e n e f i t  o f  t h e  f u t u r e  ' communi ty '  of mental 

h e a l t h  p a t i e n t s .  3 
T h e  r a t i o n a l e  f o r  s u c h  a n  a p p r o a c h  is ,  o f  c o u r s e ,  t h a t  t h e  

_ 
r e l e v a n t  a c t i v i t i e s  a r e  b e i n g  u n d e r t a k e n  i n  t h e  ' b e s t  i n t e r e s t s '  

o f  m e n t a l  h e a l t h  p a t i e n t s .  A s  s u c h ,  l a w y e r s  may b e  a s  p r o n e  t o  a 

q u e s t i o n a b l e  u t i l i s a  t i o n  o f  t h e  c o n c e p t  a s  p s y c h i a t r i s t s .  

C e r t a i n l y  it m u s t  b e  a c k n o w l e d g e d  t h a t  i n  many i n s t a n c e s  t h e  

' b e s t  i n t e r e s t s '  j u d g e m e n t  i s  f'ounded upon i n s t r u c t i o n s  r e c e i v e d  
n 

f r o m  c l i e n t s  a n d ,  i n  p a r t i c u l a r ,  p a t i e n t s '  g r o u p s . ,  However ,  i t  

i s  a l s o  p o s s i b l e  t h a t  b e c a u s e  o f  t h e i r  o c c u p a t i o n a l l y  d e t e r m i n e d  

' w e l t a n s c h a a u n g '  a n d  s p e c i f i c  i d e o l o g i c a l  commi tmen t s  or 

p r e f e r e n c e s  ( e . g .  t h e  v i g o r o u s  p u r s u i t  o f  c i v i l  r i g h t s )  l a w y e r s  

r e c e i v i n g  s u c h  ' b r i e f s '  d i c t a t e  t h e  d i r e c t i o n  a n d  

a p p r o p r i a t e n e s s  o f  a g i v e n  c o u r s e  o f  a c t i o n  s u c h  t h a t  i t  

b e n e f i t s  t h e  e v o l u t i o n  o f  t h e  somewhat  a b s t r a c t  body known a s  

m e n t a l  h e a l t h L l a w .  I n  s u c h  i n s t a n c e s  t h e r e  c a n  b e  a c o n s i d e r a b l e  

g u l f  b e t w e e n  w h a t  a p a t i e n t  may p e r c e i v e  to  b e  a p r o b l e m  and  a . 

s o l u t i o n  and  t h a t  w h i c h  a l a w y e r  r e c o g n i s e s  as  a p o s s i b l e  

' m i l e s t o n e  ' or ' b e l l w e t h e r  ' case i n  a c o n t i n u i n g  e v o l u t i o n a r y  

p r o c e s s ,  p r o v i d i n g  t h e  p r o b l e m  and  s o l u t i o n  c a n  b e  r e d e f i n e d '  f o r  



t h e  p a t i e n t / c l i e n t .  A l t h o u g h  no  e v i d e n c e  e x i s t s  t o  i n d i c a t e  t h e  

f r e q u e n c y  a n d  d i s t r i b u t i o n  o f  t h i s  phenomenon,  i t  h a s  b e e n  

r a i s e d  a s  a p r o b l e m  i n  t h e  l e g a l  a i d / p o v e r t y  l a w  movement a s  a  

whole . -  A s  ' s u c h  it - is  r e c o g n i s e d  by p r a c t i t i o n e r s .  F u r t h e r ,  i t  is 

p r o b a b l e  t h a t  it a f f e c t ' s  t h o s e  p r o v i d i n g  l e g a l  s e r v i c e s  t o  

m e n t a l  h e a l t h  p a t i e n t s ,  e s p e c i a l l y  g i v e n  t h e  close r e l a t i o n s h i p  

b e t w e e n  t h e  t w o  g r o u p s .  

T h i s  s i t u a t i o n  is c o n c e p t u a l i s e d  a s  a  c o n f l i c t  b e t w e e n  t h e  

n e e d s  o f  t h e  i n d i v i d u a l  c l i e n t  a n d  t h e  n e e d s  o f  t h e  c l i e n t  g r o u p  

as a  who le .  A s  I h a v e  a r g u e d  e l s e w h e r e  (Bothmann & G o r d o n , 1 9 7 9 ) ,  

a c o n f l i c t  may a r i s e  b e t w e e n  t h e  i n t e r e s t s  o f  a  p a r t i c u l a r  

c l i e n t  and  t h e  d e s i r e  t o  r u n  a  c a s e  f o r  t h e  g r o u p  o f  c l i e n t s .  A 

s e t t l e m e n t  i n  a n  i n d i v i d u a l  c a s e  may b e  o f  g r e a t  b e n e f i t  tb a 

s i n g l e  c l i e n t  b u t  n o t  a s s i s t  t h e  g r o u p  a s  a  who le  by 

e s t a b l i s h i n g ,  f o r  e x a m p l e ,  a  u s e f u l  p r e c e d e n t .  On t h e  o t h e r  

h a n d ,  ah a c t i o n ,  t h e  ou t come  o f  which  m i g h t .  b e  u s e f u l  f o r  t h e  

g r o u p  a s  a  w h o l e ,  may r e q u i r e  a  s e l f - l e s s  c l i e n t  p r e p a r e d  to  

d e f e r  g r a t i f i c a t i o n  a n d  r i s k  l o s i n g  a  b e n e f i t  wh ich  m i g h t  
. - 

o t h e r w i s e  a r i se  t h r o u g h  a  p r e - h e a r i n g  s e t t l e m e n t .  A s  s u c h ,  i t  

may i n v o l v e  t h e  p u r s u i t  o f  a n  i s $ u e  i n  t h e  ' b e s t  , i n t e r e s t s 1  o f  
* -, f 

m e n t a l  h e a l t h  l a w  a s  a who le  r a t h e r  t h a n  t h e  ' b e s t  i n t e r e s t s '  o f  
& 

t h e  i n d i v i d u a l  p a t i e n t / c l i e n t .  

Where t h e  l a t t e r  ' v o l u n t a r i l y  c o n s e n t s '  a n d  it is a n  

i 
' i n f o r m q d  c o n s e n t ' ,  n o  d i f f i c u l t y  a r i s e s .  Where i t  i s  a  

m a n i p u l a t e d  c o n s e n t ,  v o l u n t a r i n e s s  m u s t  b e  q u e s t i o n e d  j u s t  a s  it 



is  i n  t h e  h e a l t h  c o n t e x t .  Irr  t h e  a b s e n c e  o f  r e s e a r c h  d e a l i n g  

i s  c o n c e i v a b l e  t h a t ,  g i v e n  t h e  complex  n a t u r e  o f  many i s s u e s  and 

t h e  c o n • ’  l i c t u a l  c h a r a c t e r  o f  faw and  p s y c h i a t r y  a t  t h e  moment, a  

t e m p t a t i o n  is c r e a t e d  f o r  t h e  p r a c t i t i o n e r .  H e  or s h e  may 

c o n f r o n t  a n  u n e n v i a b l e  d i lemma when p r a c t i s i n g  m e n t a l  h e a l t h  

l a w ;  v i z ,  w h e t h e r  t o  c o n s i d e r  ' t h e  ' b e s t  i n t e r e s t s '  o f  t h e  

i n d i v i d u a l ,  t h e  ' b e s t  i n t e r e s t s '  o f  t h e  g r o u p ,  or t h e  ' b e s t  

i n t e r e s t s '  o f  m e n t a l  h e a l t h  l aw.  F o r t u n a t e l y  t h e  p e r c e p - t i o n s  o f  

n e e d  a d v a n c e d  by p a t i e n t s  and  p a t i e n t s '  o r g a n i s a  t i o n s  - s u g g e s t  

t h a t  t h e  ' b e s t  i n t e r e s t s '  o f  a l l  t h r e e  ' g r o u p s '  may b e  t h e  same. 

However t h i s  g e n e r a l  s i t u a t i o n  t e n d s  t o  r a i s e  a n  e t h i c a l  

d i lemma g i v e n  t h a t  a  l a w y e r  h a s  a  p r o f e s s i o n a l  d u t y  k o  d o  h i s  o r  
, . 

h e r  b e s t  ;or a  c l i e n t .  Such  a  d u t y  may i n v o i v e  a d v i s i n g  c l i e n t s  

o n  t h e  ' b e s t '  c o u r s e  o f  a c t i o n  t o  t a k e  i n  o r d e r  t o  e n s u r e  t h e  
I 

- c l i e n t ' s  ' b e s t  i n t e r e s t s '  a r e  s e r v e d .  A t  t h e  same t i m e ,  howeve r ,  

t h e  l a w y e r  h a s  w i d e r  d u t i e s .  A s  F r i e d m a n  p o i n t s  o u t  ( l 9 7 5 ) ,  a 

p r a c t i t i o n e r  m u s t  b e  a  z e a l o u s  a d v o c a t e  f o r  a  c l i e n t  b u t  a t  t h e  

same t i m e  b e  c o n s c i o u s  o f  t h e  ' p u b l i c  i n t e r e s t ' .  Whether  or n o t  

a  ' p u b l i c '  c o u l d  b e  p e r c e i v e d  to  b e  a ' communi ty '  o f  

p a t i e n t s / c l i e n t s  i s  l a r g e l y  moot.  F u r t h e r ,  t h e  l a w y e r  is bound 

t o  d i s c h a r g e  a  d u t y  to  t h e  c o u r t  and  to  t h e  p r o f e s s i o n  a s  a  

who le  ( C a n a d i a n  B a r  A s s o c i a t i o n , l 9 7 3 , 1 9 7 4 ) .  A s  s u c h  h e  or s h e  

may b e  c a u g h t  i n  a n  e t h i c a l  d i lemma;  a s i t u a t i o n  wh ich  a p p e a r s  

t o  be  a c c e n t u a t e d  i n  t h e .  m e n t a l  h e a l t h  c o n t e x t  ( C h e r n o f  f  & 



S c h a f f e r , l 9 7 1 ) .  

A s  many w r i t e r s  h a v e , p o i n t e d  o u t  ( C h e r n o f f  & ~ c h a f f e r ~ l 9 7 ' ;  

S t o n e ,  1975 ;  G o s t i n  & R a s s a b y ,  1980 ;  B r a k e 1 , 1 9 7 7 ;  E n n i s  & 

S i e g e 1 , 1 9 7 3 ;  Kopolow & Bloom,1977;  Wald & F r i e d m a n , l 9 7 8 ;  

Woody,1979; James, 1978 ;  Gup ta ,1971 ;  W e i h o f f e n , l 9 6 9 ;  

P o l i e r , 1 9 6 8 ;  B r a k e 1  & Rock ,1971 ;  K i n d r e d l e t  a 1 , 1 9 7 6 ;  M e n t a l  -- 
D i s a b i l i t y  Law R e p o r t e r t l 9 7 7 a )  h e  - ' p r o p e r  r o l e '  f o r  t h e  m e n t a l  

* 
h e a l t h  l a w y e r  is  n o t  e a s y  to  d e t e r m i n e .  The  v a r i o u s  d e l i v e r y  

s t y l e s  or r o l e s  a p p e a r  t o  f a l l  a l o n g  a  c o n t i n u u m  b e t w e e n  a  

' s t r i c t  i n s t r , u c t i o n s '  a p p r o a c h  a s s o c i a t e d  w i t h  p a r t i s a n  

a d v o c a c y , * 7  a n d  a  more ' p a t i e n t  w e l f a r e '  a p p r o a c h  a s s o c i a t e d  

w i t h  m e d i a t i o n  i n ,  or n o n - l i t i g o u s  r e s o l u t i o n  o f ,  d i s p u t e s  o r  

c o n f l i c t s  ( G o r d o n , l 9 8 1 ;  Woody,1977) .  A l t h o u g h  t h e  l a t t e r  c a s e  i s  

o f  t e n  d e s c r i b e d  a s  a ' b e s t  i n t e r e s t s '  .role (James, 1 9 7 8 ;  

Woody,1979; G o s t i n  & R a s s a b y , l 9 8 0 )  t h i s  is, I would  a r g u e ,  q u i t e  

m i s l e a d i n g .  Lawyer s  a d o p t i n g  t h e  d e l i v e r y  s t y l e s  a t ' b o t h  e n d s  

" o f ,  and  a l o n g ,  t h e  c o n t i n u u m  assume t h e y  a re  o p e r a t i n g  i n  t h e  

' b e s t  i n t e r e s t s '  o f  t h e  p a t i e n t / c l i e n t .  

T h e  ' s t r i c t  i n s t r u c t i o n s '  a p p r o a c h  h a s  b e e n  most a d e q u a t e l y  

d e s c r i b e d  by G o s t i n  & R a s s a b y ( l 9 8 0 )  : 

" . . . ( a )  s t r i c t  i n s t r u c t i o n s  a p p r o a c h  a s s u m e s  t h a t  t h e  
p a t i e n t  is c o m p e t e n t  to  a i d  t h e  r e p r e s e n t a t i v e  i n  t h e  
c o n d u c t  o f  the case and  to e x p r e s s  a  p r e f e r r e d  
ou t come . .  . I f  t h e  p a t i e n t  is c a p a b l e  o f  e x p r e s s i n g  a  
v i e w  a s  t o  the ou tcome  h e  d e s i r e s  and c a n  p r o v i d e  
m i n i m a l  a s s i s t a n c e  to  t h e  r e p r e s e n t a t i v e ,  t h i s  s h o u l d  
s u f f i c e  f o r  t h e  p u r p o s e  o f  c a r r y i n g  o u t   instruction^.^ 
(op c i t : 5 )  



T h i s  i s  t h e  a p p r o a c h  f a v o u r e d  by w h a t  a p p e a r s  t o  be  a  m a j o r  

p r o p o r t i o n  of m e n t a l  h e a l t h  l a w y e r s  (Gost i n  & R a s s a b y ,  1 9 8 0 ;  

G r e e n , 1 9 7 9 ;  James, 1978 ;  B r a k e l  & Rock11971;  B r a k e 1 , 1 9 7 7 ;  E n n i s  

& S i e g e 1 , 1 9 7 3 ) ,  t h e  c o u r t s ,  p r o f e s s i o n a l  b o d i e s  a n d  

l e g i s l a t u r e s ,  , e s p e c i a l l y  i n  t h e  U n i t e d  S t a t e s  ( P o w e l l ,  1 9 7 8 ;  

J a m e s , 1 9 7 8 ;  B r a k e l  & R o c k , 1 9 7 1 ) .  I t  is s e e n  a s  t h e  ' s a f e s t '  
I 

a p p r o a c h  t o  t a k e  f o r  t h e  l a w y e r  is t h e n  a b l e  t o  o p e r a t e  w i t h i n  a 

f a m i l i a r ,  e t h - i c a l l y  s o u n d ,  t r a d i t i o n a l ,  l a w y e r - c l i e n t  

r e l a t i o n s h i p .  I t  e f f e c t i v e l y  a c k n o w l e d g e s  t h a t  ' c o m p e t e n c y '  i s  

n o t  a c o n d i t i o n  w i t h  e a s i l y  d i s c e r n i b l e  p a r a m e t e r s  a n d  i s  t h u s  

c o n s i s t e n t  w i t h  t h e  r e f o r m a t i v e  e m p h a s i s  o f  t h e  p a t i e n t s '  r i g h t s  

movement.; A s  s u c h  it a l s o  a v o i d s  t h e  p r o b l e m s  p o s e d  by t h e  ' b e s t  

i n t e r e s t s '  j u d g e m e n t .  

On t h e  o t h e r  h a n d ,  a d v o c a t e s  a d o p t i n g  t h e  ' p a t i e n t  w e l f a r e '  

a p p r o a c h  t a k e  a more c o n c i l i a t o r y  s t a n c e  (Kopolow & Bloom, 1 9 7 7 ;  

B o l t o n , e t  -- a 1 , 1 9 7 5 ;  W e i h o f f e n , l 9 6 9 ) .  A g a i n ,  a s  G o s t i n  & R a s s a b y  

a r g u e ,  i n  s u c h  a d e l i v e r y  s t y l e ,  

". . . ( t )  b e  t r a d i t i o n a l  b r i e f  o f  t h e  r e p r e s e n t a t i v e  is 
c o n s i d e r e d . .  . t o  b e  i n a p p r o p r i a t e  i n  t h e  c o n t e x t  o f  
m e n t a l  h e a l t h  ( i s s u e s ) .  T h i s  v i e w  d e r i v e s  f r o m  t h e  
p r e m i s e  t h a t  a  p a t i e n t  is u n a b l e  to  make r e a l i s t i c  
j u d g e m e n t s . .  .. ( A )  s u c c e s s f u l  ou tcome i s  a d e c i s i o n  wh ich  
b e s t  p r o m o t e s  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  
p a t i e n t . .  . ( R )  e p r e s e n t a  t i v e s  p u r s u e  t h e i r  p e r c e p t i o n  o f  
t h e  p a t i e n t s t  b e s t  i n t e r e s t s  r a t h e r  t h a n  a c t i n g  o n  
s t r i c t   instruction^.'^ (1980 :  5 )  

A s  James s u g g e s t s ,  ( 1 9 7 8 )  t h i s  means  t h a t  l a w y e r s  c o n s t r u c t  a n  

i n d e p e n d e n t  o p i n i o n  and  a c t  i r r e s p e c t i v e  o f  t h e  c l i e n t ' s  w i s h e s ;  

a n  a p p r o a c h  wh ich  p l u n g e s  them f i r m l y  i n t o  t h e  q u a g m i r e  c r e a t e d  



by t h e  q u e s t i o n a b l e  n a t u r e  o f  any  ' b e s t  i n t e r e s t s '  j u d g e m e n t .  I n  , 

a d d i t i o n ,  i t  a l so  r a i s e s  e t h i c a l  d i l e m m a s  f o r ,  a s  G o s t i n  & 

R a s s a b y  p o i n t  o u t ,  . 

". . . ( t )  h e  s o u r c e  o f  t h e  r e p r e s e n t a t i v e ' s  a u t h o ' r i t y  
d e r i v e s  f r o m  t h e  c l i e n t .  I t  m u s t  t h e r e f o r e  b e  t h e  
c l i e n t ' s  a s s e s s m e n t  o f  a  p r e f e r r e d  ou t come  w h i c h  t a k e s  
p r e c e d e n c e  o v e r  any  p r i v a t e  v i e w  w h i c h  t h e  
r e p r e s e n t a t i v e  may h o l d .  " (1980 :  4 )  

8" 
T h e  s t r i c t  i n s t r u c t i o n s  a p p r o a c h ,  h o w e v e r ,  may b e  y5 s a f e r  - 

f o r  t h e  p a t i e n t / c l i e n t  g i v e n  t h a t  it seems to  employ  i t s  own 

b a t t e r y  o f  m y t h s  i n  r e l a t i o n  to  t h e  power o f  c l i e n t s  i n  a n y  

l a w y e r - c l i e n t  r e l a t i o n s h i p .  A s  R o s e n t h a l  h a s  p o i n t e d  o u t  ( l 9 7 O ) ,  

i n  a n y  r e l a t i o n s h i p  i n v o l v i n g  l a w y e r s  and  c l i e n t s  o n e  i s  n e v e r  -. 
r e a l l y  c e r t a i n  who i s  a c t u a l l y  ' i n  c h a r g e '  a n d  who is g i v i n g  

i n s t r u c t i o n s  to 'whom.    his' t h e  case p a r t i c u l a r l y  " whe-n t h e  

c l i e n t  is  f r o g  d i s a d v a n t a g e d  a n d  v u l n e r a b l e  s o c i a l  g r o u p s  

(Bothmann & G o r d o n , 1 9 7 9 , ) .  T h e  f l o w  o f  ' s t r i c t  i n s t r u c t i o n s '  f r o m  

a  c l i e n t  i s  o f t e n  n e g l i g i b l e .  A s  a  r e s u l t  l a w y e r s  t e n d  to impose  

t h e i r  own, o c c u p a t i o n a l l y  d e t e r m i n e d  v a l u e s  on  a  se t  o f  

c i r c u m s t a n c e s  a n d  r e - i n t e r p r e t  t h e  s i t u a t i o n  f o r  a  c l i e n t  (9 
/ L 

, c i t )  . S u c h  m a n i p u l a t i o n  may i n v o l v e  a  r e - d e f i n i t i o n  o f  a  - 

c l i e n t ' s  p r o b l e m  i n t o  a c o n c e p t u a l  f ramework  f a m i l i  r t o  t h e  e 
l a w y e r  a n d  p e r c e i v e *  by him or h e r  a s  a n  i s s u e  w i t h  a c l e a r  

& 

l e g a l  s o l u t i o n  ( s e e ,  e . g .  Dic>ey & R e m i n g t o n , l 9 7 6 ) .  T h i s  i s  < p a r t i c u l a r l y  t h e  case w h e r e  b o t h  t h e  p r o b l e m  and t h e  s o l u t i o n  S P o  
i n v o l v e  complex  i s s u e s  t h a t  may b e  incorn$Prehens ib le  t o  a d l i e n t  

/----, 

u n f a m i l i a r  w i t h  t h e  p e c u l i a r i t i e s  a n  l a n g u a g e  o f  law. I n  many P f' 
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ways  t h i s  is ,  a n  u n a v o i d a b l e  s i t u a t i o n  g i v e n  t h e  . ' ' 

l a w y e r ' s  ' r e c i p e '  k k w l e d c j e  i n  t h e  f o r m a l  and  

i n f o r m a l  f u n c t i o @ n g  o f  t h e  a n y  p a r t i c u l a r  
Z . . 

j u r i s d i c t i o n  a n d e h e  c l i e n t ' s  c o r r e s p o n d i n g  l a c k  o f  s k i l l s  and  

k n o w l e d g e .  I n d e e q ,  a l a w y e r  may h a v e  a d u t y  t o  d o  t h i s  i n  o r d e r  

t o  s e c u r e  c l a r i t y  i n  a  c a s e  a n d  t h e r e b y  e n s u r e  t h a t  t h e  b e s t  

p o s s i b l e  r e s u l t  i s  o b t a i n e d  f o r  a  c l i e n t .  However ,  i t  may 

i n  o l v e ,  for  t h e  c l i e n t ,  a  c o n s i d e r a b l e  r e - a d j u s t m e n t  o f  h i s  o r  1 
h e - t j e r c e p t i o n  o f  l e g a l  n e e d  a n d  t h e  most a p p r o p r i a t e  way o f  

d e a l i n g  w i t h  a p a r t i c u l a r  p r o b l e m .  Even  t h o u g h ,  a s  I h a v e  

s u g g e s t e d ,  l a w y e r s  i n  s u c h  s i t u a t i o n s  b e  a c t i n g  i n  t h e  ' b e s t  

i n t e r e s t s '  o f  c l i e n t s  t h e y ,  c l e a r l y ,  c a n n o t  b e  s a i d  t o  b e  s i m p l y  
, 

. t a k i n g  i n s t r u c t i o n s .  
4 

F u e l  i s  added  t o  t h i s  f i r e  by S t o n e  who a r g u e s  t h a t ,  

" h a v i n g  l a b o u r e d  h a r d  t o  h a l t  t h e  r e i g n  o f  c o e r c i v e  and  

w a r e h o u s e  p s y c h i a t r y . .  . ( t h e  m e n t a l  h e a l t h  b a r )  . . .now f a c e s  t h e  

e q u a l l y  d i s h e a r t e n i n g  p r o s p e c t  O F  t h e  b e n e v o l e n t  abandonmen t  ( o f  ', 
p a t i e n t s ) "  ( 1975 :247 -248 ) .  I n  it  h a s  b e e n  a r g u e d  

t h a t  a g g r e s s i v e  p a r t i s a n  a d v o c a c y  h a s  n o t  b e e n  i n  t h e  ' b e s t  

i n t e r e s t s , '  o f  p a t i e n t s  e i t h e r  i n d i v i d u a l l y  or as  a g r o u p .  Even  

t h o u g h  a d v o c a t e s  may h a v e  f o l r o w e d  t h e  i n s t r u c t i o n s  o f  t h e i r  

c l i e n t s  (wh'e ther  i n d i + i d u a l s  o r ,  o r g a n i s a t i o n s )  and- may h a v e  b e e n  

s u c c e s s f u l  w i t h  l i t i g a t i o n  o n  t h e i r  b e h a l f ,  t h e  r e s u l t s  h a v e  

b e e n  e i t h e r  ~ y r r h i c  v i c t o r i e s  ( t h e  ' o v e r - r e a c h '  o f  l a w y e r s )  or 

p a p e r  v i c t o r i e s  ( t h e  ' u n d e r - r e a c h '  o f  l a w y e r s )  ( S t e a d m a n r 1 9 7 9 a ;  



Wald & F r i e d m a n , l 9 7 8 ;  B r a d l e y  & C l a r k e , 1 9 7 6 ;  S t 0 n e ~ l . 9 7 5 ;  Kopolow 

~ - 
& Bloom,1977;  B a r t o n  & S a n b o r n , l 9 7 8 ) .  

The i s s u e  o f  ' o v e r - r e a c h '  h a s ,  o f  c o u r s e ,  b e e n  d i s c u s s e d  i n  

t h e  c o n t e x t  o f  p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  p a t i e n t s '  

n e e d s .  I t  i n v o l v e s  t h e  a l l e g a t i o n  t h a t  t h e  d o m i n a t i o n  b y  t h o s e  

a s se* ing  c i v i l  r i g h t s  n e e d s  h a s  o c c u r r e d  a t  t h e  e x p e n s e  o f  

p a t i e n t s '  h e a l t h  n e e d s ,  e s p e c i a l l y  wherk ' l o d g e m e n t  and  c a r e t  i s  . 
a' 

s e e n  a s  t h e  ma jo r  o b j e c t i v e .  On t h e  o t h e r  h a n d ,  t h e  i s s u e  o f  t h e  

' u n d e r - r e a c h '  o f  l a w y e r s  a d d r e s s e s  t h e  i n e f f e c t i v e n e s s  o f  l e g a l ,  
2 > 

a c t i o n s .  A l t h o u g h  v i c t o r i e s  may be o b t a i n e d  i n  c o u r t s ,  t h e  h a r s h  

r e a l i t y  is t h a t  much more h a s  t o  b e  d o n e  b e f o r e  t h e y  a r e  p u t  

i n t o  e f f e c t  ( B r a d l e y  & C l a r k e , 1 9 7 6 ) .  R u l i n g s  a r e  n o t  e n f o r c e d ,  

m e n t a l  h e a l t h  a u t h o r i t i  employ  d e l a y i n g  t a c t i c s  a n d  o f t e n  

s i m p l y  c l a i m  t h a t  no is a v a i l a b l e  t o  c a r r y  o u t  t h e  

r e q u i r e d  r e f o r m s  (Wald & F r  i e d m a n , l 9 7 8 ;  B r a d l e y  & C l a r k e , 1 9 7 6 ;  

Kopolow & Bloom.1977) .  A l t h o u g h  l e g a l  a d v o c a t e s  c a n  and  do, 

c o n t i n u e  t o  p r e s s  f o r  i m p l e m e n t a t i o n  o f  t h e  ' p a p e r  ' v i c t o r i e s ,  

t h e i r  e f f e c t i v e n e s s  seems t o  b e  l i m i t e d .  A t  t w o  l e v e l s ,  t h e n ,  i t  

i s  c l a i m e d  t h a t  a g g r e s s i v e  a d v o c a c y  i s  n o t  n e c e s s a r i l y  i n  t h e  

' b e s t  i n t e r e s t s '  o f  p a t i e n t s . . T h e  q u e s t i o n  l a r g e l y  l e f t  b e g g i n g  

i s  " j u s t  wha t  is t h e  p r o p e r  r o l e  f o r  t h e  l a w y e r  i n v o l v e d  i n  t h e  ...* 

d e l i v e r y  o f  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s ? "  

The  f o r e g o i n g  d i s c u s s i o n  s h o u l d  i n d i c a t e  t h a t  a  complex  

s i t u a t i o n  e x i s t s  i n  r e l a t i o n  to the n e e d s  o f  m e n t a l  h e a l t h  

p a t i e n t s .  On t h e  o n e  h a n d ,  t h e r e  i s  an  a p p a r e n t  c o n f l i c t  be tween  
t, 



0 5. k 

" t h e  p e r c e p t i o n s  o f  need  h e l d  by p s y c h i a t r i s t s ,  V l a w y e r s  and d .  

p a t i e n t s  p a r t i c u l a r l y  i n  t h e  c o n t e x t  o f  h e a l t h  and  c i v i l  r i g h t s  

n e e d s .  The  two p r o f e s s i o n a l  g r o u p s  may b e  p r o c e e d i n g  w i t h  a n  

e x c e s s i v e  r e l i a n c e  on  t h e  p r o b l e m a t i c  c o n c e p t  o f  b e s t  

- i n t e r e s t s '  when i n i n g  n e e d ,  a s suming  t h a t  t h e i r  i 
c l i e n t / p a t i e n t  ,group i s  n o t  c o m p e t e n t  to  j u d g e .  I t  may b e  t h a t  

w h e r e a s  d o c t o r s  p e r c e i v e  i l l n e s s  a s  a ' c g u s e '  o f  i n c o m p e t e n c e ,  

l a w y e r s  p e r c e i v e  t h e  c o m p l e x i t y  o f  t h e  i s s u e s  i n v o l v e d ,  a s  t h e  

ma in  s o u r c e  o f  incompet 'ency.  T h a t  i s ,  p e o p l e  f rom d i s a d v a n t a g e d  

g r o u p s  a r e  u n a b l e  t o  a p p r e c i a t e  t h e  s i g n i f i c a n c e  ' o f  c e r t a i n  

l e g a l  i s s u e s  t h a t  may a f f e c t  them. I n  a d d i t i o n ,  b o t h  groups*may 

be engaged  i n  i n t e r n e c i n e  w a r f a r e  t h e  e s s e n c e  o f  which  may b e  

r e l a t e d  t o  a  l a r g e r  p r o f e s s . i o n a 1  r i v a l r y  o n l y  p e r i p h e r a l l y  

a s s o c i a t e d  w i t h  c o n • ’  l i c t i n g  p e r c e p t i o n s  o f  t h e  n e e d s  o f  m e n t a l  

h e a l t h  p a t i e n t s .  T h i s  may b e  p r o c e e d i n g  w i t h o u t  a  r e c o g n i t i o n  , 

t h a t  a  'common f o e '  e x i s t s  i n  t h e  fo rm o f  g o v e r n m e n t s  a n d  t h e i r  ' 

f i s c a l  p o l i c i e s .  h 

On t h e  o t h e r  h a n d ,  a  n o t i c e a b l e  elernFt d f  a g r e e m e n t  a l s o  
2 f 

e x i s t s .  I n  many r e s p e c t s ,  p a t i e n t s '  p e r c e p t i o n s  o f  h e a l t h  n e e d s  

may c o r r e s p o n d  w i t h  t h o s e  h e l d  by p s y c d i a t r  ists. S i m i l a r l y ,  

l a w y e r s 1  p e r c e p t i o n s  o f  l e g a l  need  may a l s o  complement  t h e  

p e r c e p t i o n s  o f  h e a l t h  n e e d s  h e l d  by p s y c h i a t r i s t s ;  i n d e e d  t h e  

l a t t e r  may b e  e n c o u r a g i n g  t h e  f o r m e r .  F u r t h e r ,  w h i l s t  some 

a s p e c t s  of l a w y e r - g e n t r e d  p e r c e p t i o n s  o f  need  m n o t  g o r r e s p o n d  r" 
w i t h  t h o s e  h e l d  by i n d i v i d u a l  p a t i e n t s ,  t h e  d i g i n s  o f  s u c h  



. p e r c e p t i o n $  may l i e  w i t h  p a t i e n t s '  o r g a n i s a t i o n s  who i n s t r u c t  

t h e  l a w y e r .  O t h e r  a s p e c t s  o f  l a w y e r s '  p e r c e p t i o n s  h a v e  a  c l e a r  

and  d i r e c t  b e a r i n g  on  n e e d s  a s  a r t i c u l a t e d  by  p a t i e n t s .  I n d e e d ,  

i n  t h e  p o v e r t y  l a w  c o n t e x t  answ&ing t h e  ' c o n v e n t i o h a l t  l e g a l  

n e e d s  o f  p a t i e n t s  may be  b e n e f i c i a l  n o t  o n l y  i n  r e s p e c t  o f  t h e  

s p e c i f i c  l e g a l  p r o b l e m  b u t  a l s o  i n  r e l a t i o n  t o  t h e  h e a l t h  n e e d s  

o f  p a t i e n t s .  

I t  c a n  t h u s  be s e e n  t h a t  t h o s e  p r o v i d i n g  l e g a l  s e r v i c e s  f o r  

m e n t a l  h e a l t h  p a t i e n t s  c o n f r o n t  a  d i f f i c u l t  and complex  

s i t u a t i o n ,  n o t  l e a s t  o f  wh ich  i n v o l j e s  t h e  d e b a t e  c o n c e r n i n g  t h ~  

' p r o p e r .  r o l e '  or d e l i v e r y  s t y l e  o f  l a w y e r s .  As I h a v e  a r g u e d ,  

t h e  p e r c e i v e d  c o n f l i c t  be tween  h e a l t h  n e e d s  and l e g a l  n e e d s  i s  

t h e  core p r o b l e m ,  t h e  p r o g r e s s  o f  which  may b e  s t r o n g l y  
. 

i n f l u e n t i a l  i n  t h e  d e v e l o p m e n t  o f  l e g a l  s e r v i c e s  f o r  p a t i e n t s .  

I n  Commonwealth j u r s d i c t i o n s ,  where  t h e  e v o l u t i o n  o f  ment-a1 

h e a l t h  l a w  is  so t i g h t l y  woven w i t h  the  l e g a l  a i d  movement, t h e  

c e n t r a l  c o n f l i c t  i s  f u r t h e r  i n t e n s i f i e d  by  t h e  c o n t e n t .  o f  

l e g i s l a t i o n  t h a t  d ' r e c t l y  a f f e c t s  m e n t a l  h e a l t h  p a t i e n t s .  A s  I 

h a v e  s u g g e s t e d ,  t h e  a c t u a l  p r a c t i c e  o f  l a w  f o r  p a t i e n t s  i s  

c l o s e l y  bound t o  s u c h  l e g i s l a t i o n  f o r  it e f f e c t i v e l y  p r e s c r i b e s  

t h e  p a r a m e t e r s  w i t h i n  wh ich  l e g a l  o p e r a t e .  T h i s  is 

p a r t i c u l a r l y  so a s ,  u n l i k e  t h e  no  s u b s t a n t i a l  

f a c i l i t y  e x i s t s  f o r  the a g g r e s s i v e  p u r s u i t  o f  p a t i e n t s '  r i g h t s .  

Such  l e g i s l a t i o n  t e n d s  t o  r e f l e c t  a t t e m p t s  t h a t  h a v e  b e e n  

made t o  accommodate t h e  c o m p e t i n g  p e r c e p t i o n s  o f  need .  A s  



Slovenko  h a s  n o t e d  ( l 9 7 7 ) ,  

" L e g i s l a t o r s  ... b a l a n c e  compet ing  i n t e r e s t s  and f e a r s . .  
They a r e  laymen, r e l y i n g  on o t h e r s  fo,r i n f o r m a t i o n  ( a n d )  
have  responded  t o  t h e  most s t r o n g l y  p h r a s e d  s t a t e m e n t s  
and f e a r s . .  ." (9 c i t :  817)  

I n  some pl .aces,  t h i s  h a s  r e s u l t e d  i n  s u b s t a n t i a l  r e f o r m  whereas ,  
d 

i n  o t h e r  p l a c e s ,  r e f o r m  h a s  been e i t h e r  a v o i d e d  o r  l i m i t e d  t o  a  

p r o c e s s  o f  making minor a d j u s t m w t s .  Where a  compromise h a s  been 

a t t e m p t e d ,  however,  t h e  p r o c e s s  a p p e a r s  to  have  c r e a t e d  more 
.J 

c o n f u s i o n  and c o n f l i c t .  A s  I w i l l  a r g u e ,  i n  g e n e r a l ,  m e n t a l  

h e a l t h  l e g i ~ l a t i o n  a p p e a r s  t o  f a v o u r  p s y c h i a t r i c - c e n t r e d  ' ,,. 

p e r c e p t i o n s  of  need ,  o v e r  o t h e r  p e r c e p t i o n s ,  b u t  a t  t h e  same 
\ 

t i m e  i t  h a s  g i v e n  p a s s i n g  acknowledgement t o  l a w y e r - c e n t r e d  

p e r c e p t i o n s  o f  need.  T h i s  p o s s i b i l i t ~  w i l l  be  f u r t h e r  examined 
-> 

t h r o u g h  a n  a s s e s s m e n t  o f  ~ t h e  p r a c t i c a l  a p p l i c a t i o n  o f  c e r t a i n  

a s p e c t s  o f  t h e  r e l e v a n t  l e g i s l a t i o n .  P a t i e n t s t  n e e d s  may a p p e a r  

t o  be answered b u t ,  i n  a c t u a l i t y ,  ;hey may be i g n o r e d  o r  

o t h e r w i s e  overwhelmed. A s  a  consequence ,  t h e  o p e r a t i o n s  o f  l e g a l  

s e r v i c e s  may be  r e s t r i c t e d .  I n  t h e  n e x t  c h a p t e r ,  t h i s  i s s u e  w i l l  

be e x p l o r e d  i n  t h e  c o n t e x t  o f  one  a s p e c t  of p a t i e n t s t  needs  a s  

p e r c e i v e d  by l a w y e r s  and,  t o  some e x t e n t ,  p a t i e n t s ;  n o t a b l y  t h e  

p r o v i s i o n  of  r e v i e w  p r o c e d u r e s  f o r  t h o s e  p a t i e n t s  i n v o l u n t a r i l y "  

committed i n  t h e  c i v i l  c o n t e x t .  

1 



NOTES 

, 1: S e e ,  a l s o ,  g e n e r a l l y ,  -- Law and S o c i e t y  Review V o l . l 1 : 2 ,  1977.  

2 :  The d i f f i c u l t i e s  i n v o l v e d  i n  t h e  growth  o f  p o v e r t y  l aw,  

d i s c u s s e d  i n _  t h e  p r e v i o u s  c h a p t e r ,  a d e q u a t e l y  d e m o n s t r a t e  t h i s  

p rob lem.  

* ~/-  / {  

3 :  F o r  example ,  i n  t h e  c o n t e x t  o f  s o c i a l  w e l f a r e  law;  S o c i a l  

S e c u r i t y  A p p e a l s  T r i b u n a l s .  I n  t h e  c o n t e x t  o f  m e n t a l  h e a l t h  law; - 
~ e n t a l  H e a l t h  Review T r i b u n a l s .  

2 
4 

4 :  T h i s  p r o b l e m a t i c  i s s u e  h a s  been  s u b j e c t e d  t o  c o n s i d e r a b l e  

i n v e s t i g a t i o n ,  p a r t i c u l a r l y  i n  t h e  m e n t a l  h e a l t h  c o n t e x t .  

B e c a u s e  o f  i t s  e x t e n s i v e  c h a r a c t e r  i t  c a n  o n l y  b e  t o u c h e d  o n  

b r i e f l y  i n  t h i s  t h e s i s .  F o r  a  f u r t h e r  d e b a t e  see, S tone , -1979b ;  

G o s t i n f 1 9 7 9 a ;  Grosman & Summers , l980;  Mason ,e t  a1 ,1978 ;  -- 
S o m e r v i l l e ,  1979;  Owens, 1977;  Roth ,1979;  S i n g e r  , 1977 .  

5:  S e e ,  i n  p a r t i c u l a r ,  t h e  r e c e n t l y  r e l e a s e d ,  D i a g n o s t i c  and  
a 

S t a t i s t i c s  Manual ,  E d i t i o n  111. T h i s  document ,  u sed  by m e n t a l  - 
t 



h e a l t h  p ro fe s ' s  i o n a l s  i n  t h e  U n i t e d  S t a t e s ,  h a s  b e e n  c o m p i l e d  

w i t h  t h e  a s s i s t a n c e  of empirical r e s e a r c h  a imed  a t  i m p r o v i n g  t h e  

r e l i a b i l i t y  and,  v a l i d i t y  o f  d i a g n o s e s .  

6 :  403* A2d -744 (DC C r t  App, 1 9 7 9 ) .  

D - 
7:  S e e r f o r  e x a m p l e ,  V r o o m a n , l 9 8 0 ;  T a l b o t t , 1 9 7 8 , 1 9 8 0 ;  S t i c k n e y ,  

. , 

1 9 7 4 ;  S c h w a r t z , l 9 7 4 ;  S t e a d m a n , l 9 7 9 a ;  S c h m o l l i n g ,  1 9 7 5 ;  

R e i n e r t , l 9 7 9 ;  Morr i s , l 9 7 O ;  M e i s e 1 , 1 9 7 5 ;  McGough & 

C a r m i c h a e l , l 9 7 7 ;  K a t z , l 9 7 O ;  Hansen ,  1 9 - 7 % i G ~ r e e n b 1 a t t , 1 9 7 4 ;  
a 

Golann '  & Fremouw, l976 ;  B a r t o n  & S a n b o r n , l 9 7 8 ;  ~ a c h r a c h ~ l 9 8 0 ;  

A r m s t r o n g  , 2 9 7 8 ;  Appe lbaum & G u t h i e 1 , 1 9 7 9 ;  S e h d e v  , 1 9 7 6 .  

I - 
- -E s- - 8: S i m i l a r l y ,  d i f f e r e n t  g r o u p s  o f  m e n t a l  h e a l t h  p r o f e s s i o n a l s  

Y g 

may h o l d  c o m p e t i n g  v i e w s  of h e a l t h  n e e d s .  F o r  example, t h e  

p s y c h i a t r i s t s '  p e r  spec t i v e  may n o t  b e  h e l d  by c l i n i c a l  

p s y c h o l o g i s t s  w .osmay  h a v e  h d i f f e r e n t  c o n c e p t i o n  of m e n t a l  

i l l n e s s .  F u r t h e r ,  t h e  v i e w s  h e l d  by t h e  A m e r i c a n  

o r  t h o p s $ c h i a t r i c  A s s o c i a t i o n  ( a n  i n t e r - d i s c i p l i n a r y  

o r g a n i s a t i o n )  seem t o  d i f f e r  f r o m  t h o s e  h e l d  by t h e  Amer i can  

P s y c h i a t f  i c  ~ s s o c i a t i b n .  I t  is t h u s  a p p a r e n t  t h a t  a complex  web 
s 

o f  p e r c e p t i o n s  of h e a l t h  n e e d s  e x i s t s .  A f u l l  e x p o s i t i o n  is 
"> 

beyond  t h e  s c o p e  o f  t h i s  t h e s i s .  4 

9: S e e ,  a l s o ,  ' P a $ i e n t s  L e f t  O u t  i n  t h e  C o l d ' ,  N e w  ~ o r k  T i m e s ,  -- 



Dec 2 0 t h  1980 .  'Emptying  t h e  ~ a d h o u s e 5 ; - - L i f e ,  May,1981. 
M. 

.?: 

f -  ff 
.--- - - * -4  

* +, ' -. 
.*"v,t ,z 

10:  S e e ,  a l s o ,  my d i s c u s s i o n  o f  ~ ~ a t - @ * g , ~ t i c k h e ~  i n  C h a p t e r  2 .  

11: A s t u d y  c o n d u c t e d  i n  r e l a t i o n  to  d e t e r m i n i n g  w h e t h e r  o r  n o t  

p a t i e n t s  d i a g n o s e d  a s  s c h i z o p h r e n i c  were  ' a b l e  t o  g i v e  in fo rmed  

c o n s e n t  i n  r e l a t i o n  t o  d r u g  t r e a t m e n t  programmes. 

12 :  These  two s t u d i e s ,  c o n d u c t e d  i n  t h e  U n i t e d  S t a t e s ,  a p p e a r  t o  

be  t h e  o n l y  s y s t e m a t i c  r e s e a r c h  a t t e m p t e d  s o  f a r  i n  r e l a t i o n  t o  

d e t e r m i n i n g  l e g a l  need  f rom t h e  p a t i e n t s '  p e r  s p e c  t i v e .  One s t u d y  

( B r a k e l .  1978)  was c o n d u c t e d  by l a w y e r s ;  t h e  o t h e r  was c o n d u c t e d  

by p s y c h i a t r i s t s  ( E p s t e i n  & ~ o w i n g e r , i 9 7 5 ) .  

I n  t h e    stein & Lowinger s t u d y .  50 p a t i e n t s  ( 2 5  men, 25  
1 

women) a t  a  s t a t e  h o s p i t a l  were  i n t e r v i e w e d .  Great c a z e  was 

t a k e n  t o  e n s u r e  t h a t  p a t i e n t s  u n d e r s t o o d  t h e  i s s u e s  c a n v a s s e d  

and t h a t  t h e i r  r e s p o n s e s  were  c o n s i d e r e d  and  m e a n i n g f u l .  Of t h e  

50 p a t i e n t s  o n l y  t w o  were u n a b l e  t o  r e s p o n d  i n  a  m e a n i n g f u l -  way 

t o  a l l  t h e  q u e s t i o n s  w h i l s t  a  f u r t h e r  1 3  had d i f f i c u l t y  i n  
e 

r e l a t i o n  t o  a  s p e c i f i c  q u e s t i o n  a s k e d .  I n  t h e  l a t t e r  c a s e  t h e  

r e s e a r c h e r s  d i d  n o t  m a k e  c l e a r  whe the r  t h e  d i f f i c u l t y  was d u e  t o  

a s i m p l e  comprehens ion  p rob lem o r  t o  t h e  e f f e c t s  o f  t h e  

p a t i e n t s '  p a r t i c u l a r  c o n d i f  i o n s ,  
i I 

\ 

I n  B r a k e l ' s  " s t u d y ,  4 3  p a t i e n t s  - i n  t w o  I l l i n o i s  m e n t a l  

h e a l t h  i n s t i t u t i o n s  were  i n t e r v i e w e d  and t h e i r  h o k i t a l  r e c o r d s  
a -  



examined .  No d i f f i c u l t i e s  were e n c o u n t e r e d  i n  communicat ing w i t h  
I 

p a t i e n t s  or i n  o b t a i n i n g  m e a n i n g f u l  r e s p o n s e s  from them. However 

B r a k e l ' s  method o f  s e l e c t i n g  r e s p o n d e n t s  ( t h o s e  u s i n g  t h e  % 

i n s t i t u t i o n  l i b r a r y )  d o u b t l e s s  .=- b i a s e d  t h e  outcome. 

1 3 :  I n  t h i s  s t u d y  o f  c l i e n t s  a t t e n d i n g  a  community law c e n t r e ,  

i t  was found  t h a t  4 2 %  of t h e  g r o u p  (n=55)  had p r e - d e f i n e d  t h e i r  
7 L t 

p r o b l e m  a s  h a v i n g o  a  s p e ~ i f  i c a l l y  l e g a l  s o l u t i o n  w h i l s t  2 9 % ; g l t  , . ,  

t h a t ,  i n  someway, a  l awyer  c o u l d  h e l p  them. I n  a d d i t i o n ,  3 8 %  had 

worked o u t ,  b e f o r e h a n d ,  what t h e y  wanted a  l awyer  t o  d o  f o r  them 
4 

a n d  4 5 %  had a  vague i d e a  o f  t h e  t y p e  o f  a c t i o n  r e q u i r e d .  
1 

f 

' 1 4 :  The commi t t ee  to  c o n s i s t  o f  former  p s y c h i a t r i c  p a t i e n t s ,  
9 

c i t i z e n s  and a  c i v i l  r i g h t s  l a w y e r .  

1 5 :  S e e  a l s o  my g e n e r a l  e x a m i n a t i o n  .of m e n t a l  - p a t $ e n t s r  l e g a l  

s e r v i c e s  . i n  . C h a p t e r  3. I n  p a r t i c u l a r ,  s e e  t h e  l i m i t e d  d a t a  

a v a i l a b l e  i n  r e l a t i o n  - t o  t h o s e  l e g a l  s e r v i c e s  t h a t  have  

d e v e l o p e d  i n  Commonwealth j u r i s d i c t i o n s , .  

1%: They r e p o r t e d  t h a t ,  " i n v o l u n t a r y  p a t i e n t s  showed a  g r e a t e r  

t e n d e n c y  t h a n  d i d  v o l u n t a r y  p a t i e n t s  t o  r e q u e s t - l e g a l  a i d  i n r  t h e  
s 

p a s t  and f u t u r e  and were most l i k e l y  to want l e g a l  a i d  to  h e l p  

them g e t  o u t  o f  hospi ta l . " (1975:9 .0)  I t  i s  i n t e r e s t i n g  to  n o t e  - 
$- % 

t h a t  B r a k e 1  found t h i s  g e n e r a l  s e n t i m e n t  e x p r e s s e d  by some 
- 
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d 
20:  A s  R a p p a p o r t  and  o t h e r s .  ( e . g .  ~ a r m e r  ,1967; W e i h o f f e n ,  1 9 6 9 ;  

E r r  i o n  & Moen,1976)  h a v e  a r g u e d ,  many p a t i e n t s  may h a v e  c r i t i c a l  

s o c i a l  p rob le r rk  which.can b e  s e e n  to b e  t h e  p r i m a r y  s o u r c e  o f  

t h e i r  d e m i s e ;  c o n c o m i t a n t  e m o t i o n a l  d i s t u r b a n c e  becoming  a  

s e c o n d a r y  i s s u e  i n  t h e  p u r s u i t  o f  t h e  p a t i e n t ' s  r e c o v e r y .  , S u c h  

c r i t i c a l  s o c i a l  p r o b l e m s  may h a v e  a l e g a l  s o l u t i o n .  

+ 

21: S e e  a l s o :  B o l t o n  - v Har r i s  3 9 5  F2d 642 ( 1 9 6 8 )  ; Humphrey - v  

Cady 405  US 504 ( 1 9 7 2 )  ; S p e c h t  - v P a t t e r s o n  368  US 605  ( 1 9 6 7 )  ; 

S h e l t o n  - v  T u c k e r  364  US 479 ( 1 9 6 0 )  ; Parham ,v - -  J .R .  99 S ,  C t  2493  

( 1 9 7 9 ) ;  S i t e s  - v  McKenzie  4 2 3  FSupp 1 1 9 0  ( 1 9 7 6 )  ; Re R o q e r s  566  

P2d 997  ( 1 9 7 7 ) ;  - Re K l e p p e r  49 O h i o  S t  2d 2 1 1  ( 1 9 7 7 ) ;  F a s u l o  1 

A r a f e h  46 USLW 2168 ( 1 9 7 7 )  ; - -  L a k e  v  Cameron 264 F2d 657  ( 1 9 6 6 )  ; \ 

J a c k s o n  - v I n d i a n a  406 US 715 ( 1 9 7 2 ) ;  M e m m e l  v Mundy 7 5  W i s  2  

- 
7 
- 

Y/ 
276 ( 1 9 7 7 )  ;' Re G a u l t  387 US l r ( 1 9 6 7 ) ;  R e - F i s h e r  39 O h i o  S t  2d 7  

i , < 

( 1 9 7 4 )  ; W i l l i a m s  - v  0 v 3 r h o l s e r  259 F2d 1 7 5  ( 1 9 5 8 )  ; Lynch  - v  

O v e r h o l s e r  369 US 705 ( 1 9 6 2 )  ; H e r y f o r d  - v  P a r k e r  396  F 2  393  ,' 

( 1 9 6 8 )  : R o g e r s  - v  S t a n l e y  372  US 335 ( 1 9 6 3 )  ; L e s s a r d  - v  S c h m i d t  

349 FSupp  1 0 7 8  ( 1 4 7 2 )  ; Lynch  - v B a x l e y  386 FSupp 378  ( 1 9 7 4 )  ; B e l l  

v - Wayne C o u n t y  ~ e n e r a l  H o s p i t a l  384  ~ k u ~ ~  1 0 8 5  ( 1 9 7 4 ) ;  Popp  

3 3  O h i o  App 2d 22 ( 1 9 7 2 ) ;  - Re D a w i l i  9  CHR 59 ( 1 9 7 5 ) ;  A d d i n q t o n  - v 

T e x a s  99  S  C t  1804  ( 1 9 7 9 )  ; - -  U.S. v  D e C o s t e r  487 F  2d 1197  ( 1 9 7 3 )  ; 

Re D e a r i n q  [1976 ]  WWD 21; Ex par te  J o h n  Doe ( 1 9 7 4 )  17 CCC ( 2 d )  - - -- 

4 9 .  



22: S e e  a l s o :  W y a t t  - v  S t i c k n e y  344 F S u p p  3 7 3  ( 1 9 7 2 )  

. { c o n t i n u i n g ) ;  Rouse  1 Cameron 1 2 5  US App 336 ( 1 9 6 6 ) ;  - -  D o e  v  K l e i n  

1 MDLR 475 ( 1 9 7 7 ) ;  We l sch  - v  L i k i n s  3 7 3  F S u p p  487 ( 1 9 7 4 ) ;  D a v i s  
C, 

v W a t k i n s  384  F S u p p  1 1 9 6  ( 1 9 7 4 )  ( c o n t i n u i n g ) ;  D o n a l d s o n  v  - . - 

23: S e e  a lso:  W i n t e r  - v  Mi l le r  446 F 2d 6 5  ( 1 9 7 1 ) ;  R e n n i e  - v  K l e i n  

462  F S u p p  1 1 3 1  ( 1 9 7 9 )  ; R o g e r s  - -  v  Ok&n CA N o  7 ' 5 . 1 6 1 0 ~  .(Mass FDG 

1 9 7 9 ) ;  Kaintowitz  - v  M i c h i g a n  D e p t  - o f  M e n t a l  H e a l t h  42 USLW 2 0 6 3  

(1973 )  ; S c o Q t  - v  P l a n t e  532  F  2d 9 3 9  ( 1 9 7 6 ) .  

4- 24:  S e e  a l s o :  D ix  v  W e i n b e r q e r  405  F S u p p  974 (19 .75 ) ;  

N.Y.S..R.C. P a r i s i  v  C a r e y  3 9 3  F S u p p  7 1 5  ( 1 9 7 5 ) ;  B a x s t r o m  v  f -  1 

H e r o l d  3 8 3  US 1 0 7  ( 1 9 6 6 )  ; C a s w e l l  - v C a l i f a n o  488 CVW 4 ( 1 9 7 7 )  ; 

N e l s o n  - v  H u d s p e t h  GC 7 4 . 1 0 0 5  (ND M i s s  1 9 7 7 ) ;  - -  L a k e  v  Cameron 264 

F 2d 6 5 7 .  ( 1 9 6 6 )  ; B r e w s t e r  - v  D u k a l i s  CA 76 .4223  (FD Mass  1 9 7 7 ) .  

25  S e e ,  a l so :  J o b s o n  - v Henne 355  F2d 1 2 9  ( 1 9 6 6 )  ; McKeev M o r i t z  

11 CHR 9 5 1  ( 1 9 7 8 ) ;  S o u d e r  - v  B r e n n a n  367 F  S u p p  808  ( 1 9 7 3 ) ;  Downs 

v D e p t  o f  P u b l i c  W e l f a r e  368  F Supjp 454 ( 1 9 7 3 ) ;  N a t i o n a l  L e a g u e  - - 

o f  C i t i e s  v  Userye  426 US 8'33 ( 1 9 7 6 ) .  A l t h o u g h  t h i s  l a s t  c a s e  - - 

o v e r t h r e w  t h e  r i g h t  to  compensa t i 6n  a s  e s t a b l i s h e d  by S o u d e r  - v  

B r e n n a n  it had  l i t t l e  i m p a c t  on  p a i d  'worker  p rogrammes  a l r e a d y  

i n i t i a t e d  by m e n t a l  h e a l t h  a u t h o r i t i e s  ( A r m s t r o n g  , 1 9 7 7 ) .  B 
B 



281 For  example ,  c a s e s  h a v e  been p u r s u e d  i n  r e l a t i o n  t o  t h e  

c o n d u c t  o f  r e g i m e s  i n  h o s p i t a l s  ( e . g .  t h e  c e n s o r s h i p  o f  m a i l  and 

c u r t a i l m e n t  o f  p r i v i l e g e s  f o r  a l l e g e d  m i s c o n d u c t )  (Brown - v  

~ c h u g e r t  389 F  Supp 281  ( 1 9 7 5 ) ) ;  t h e  c o n f i d e n t . i a l i t y  o f  

p a t i e n t s '  r e c o r d s  (Doe - - -  v B e a l  CA 76.1396 (Ed P a  1 9 7 7 ) ) ;  t h e  

e n f o r c e d  payment o f  h o s p i t a l  e x p e n s e s  f o l l o w i n g  i n v o l u n t a r y  

commitment (WcAul i f f e  - v  C a r l s o n  377 F Supp 896 (1974)  ) ; and t h e  

, s e i z u r e  o f  t h e  a s s e t s  o f  p a t i e n t s  b e f o r e  a  p r o p e r  t e s t  o f  t h e i r  

competency - h a s  been  u n d e r  t a k e n  (Vecchoine  - v  Wohlgemu t h  377 F 

Supp 1 3 6 1  ( 1 9 7 4 ) ) .  

27: W h i l s t  i t  is n o t  n e c e s s a r i l y  t o  be c o r r e l a t e d  w i t h  

/' 
a g g r e s s i v e  p a r t i s a n  advocacy  ( i n  t h e ~ r ' ~ ,  a t  l e a s t ,  i t  c a n  

L i n v b l v e  a d o p t i n g  c o n c i l i a t o r y  r a t h e  t h a n  adve  s a r i a l  a p p r o a c h  t 
*to a n  i s s u e  i f  t h a t  i s  what is r e q u e s t e d  by a  p a t i e n t )  t h e  

' s t r i c t  i n s t r u c t i o n s '  a p p r o a c h  is c l o s e l y  ass&' ia ted  w i t h  t h e  

v i g o r o u s  p u r s u i t  o f  p a t i e n t s '  c i v i l  r i g h t s  and o t h e r  1 , ega l  

n e e d s ,  i n  an  a d v e r s a r i a l  c o n t e x t .  



i 
V. ACCOMMODATING PERCEPTIONS OF NEED: THE CASE OF REVIEW 

TRIBUNALS 

A l t h o u g h  t h e  e v b l u t i o n  o f  m e n t a l  h e a l t h  l a w  i n  t h e  U n i t e d  

S t a t e s  h a s  i n • ’  l u e n c e d  t h e  c o n c e p t u a l i s a $ i o n .  o f  p a t i e n t s '  r i g h t s  
/ 

i n  o t h e r  j u r i s d i c t i o n s  ( n o t a b l y  t h e  C ~ ~ r t r o n ~ y e a l t h ) ;  it i s  c l e a r  

t h a t  t h e  a c c e p t a n c e  o f  s u c h  r i g h t s  i n  t h e s e  j u r i s d i c t i o n s  h a s  

b e e n  c a u t i o u s .  T h i s  is  p a r t i c u l a F p a r e n t  i n  r e l a t i o n  t o  t h e  

e s t a b l i s h m e n t  o f  proce%res by k h i c h  p a t i e n t s  are  i n v o l u n t a r i l y  

c o m m i t t e d  and by  which  t h e i r  cases a r e  p e r i o d i c a l ?  r e v i e w e d .  
L 4" 

d 
I n  t h e  U n i t e d  S t a t e s ,  t h e  r i g h t  to ' d u e  p r  cess' & f o r e  t h e  

r emova l  o f  l i b e r t y  h a s  b e e n  s u c c e s s f u l l y  employed  i n  t h e  m e n t a l  

h e a l t h  c o n t e x t ,  a l t h o u g h  t h e  most a p p r o p r i a t e  mechanism t h r o u g h  - 
* ~ 

Y . w h i c h  to  p r o v i d e  p a t i e n t s  w i t h  a  h e a r i n g  h a s  b e e n  s u b j e c t  to  
/ 

b a t e  (Andalman & Chambers ,  1974 ;  Anand, 1979  

B a r t o n  & S a n b o r n , l 9 7 8 ;  Cohen ,1966;  C r a n e ,  -- e t  a1,1977.:  E n n i s  6 '  

J a m e s , 1 9 7 8 ;  K a r l i n s  & K n u d s e n , l 9 7 6 ;  - Kopolow & Bloom,1977; 

Kumasaka & Gupta  , 1972 ;  Columbia  Law Review: Note, 1967 ;  

Hage1 ,1978;  Wenger & E ' l e t c h e r  , 'l969; B r u n e t t i , l 9 7 5 ;  

L i t w a c k ,  1 9 7 4 ;  R o t h ,  1 9 8 0 )  . W h i l s t  some e v i d e n c e  h a s  b e e n  p r o d u c e d  

t o  show t h a t  p a t i e n t s '  r i g h t s  a r e  b e s t  p r o t e c t e d  by a  h e a r i n g  

t h a t  employs  a n  a d v e r s a r i a l  c o n t e x t  m o d e l l e d  o n  f l o c e d u r e s  

f o l l o w e d  i n  c o n v e n t i o n a l  c o u r t s  ( I n s t i t u t e  o f  C r i  i n o l o g y ,  1978 ;  ,,) 



G r e e n ,  1 9 7 9 ;  G o s t  i n  & R a s s a b y ,  1980 ;  G r e e n l a n d , l 9 7 0 ;  Wenger & 

F l e t c h e r , l 9 6 9 )  d o u b t  h a s  a l s o  been  e t h a t  s u c h  h e a r i n g s  

- a r e  l i t t l e  more t h a n  a  sham. 

I n  t h e  W i s c o n s i n  c a s e  of  Memrnel v  ~ u n d ~ l  f o r  e x a m p l e ,  t h e  
7- 

c o u r t  o f f e r e d  a s c a t h i n g  i n d i c t m e n t  o f  t h e  shoddy  l e g a l  

r e p r e s e n t a t i o n  g i v e n  t o  p e r s o n s  a t  commitment h e a r i n g s .  A c l o s e d  

p a n e l  o f  c o u r t - a p p o i n t e d  a t t o r n e y s  a t  h e a r i n g s  f a i l e d  t o  

c r o s s - e x a m i n e  t w o  o u t  o f  t h r e e  w i t n e s s e s  and a s k e d  a n  a v e r a g e  o f  

t w o  q u e s t i o n s  i n  e a c h  c a s e .  F u r t h e r  t h e  p a t i e n t  was o f t e n  n o t  i n  
3 

a t t e n d a n c e  a t  t h e  h e a r i n g .  A s  Wald & F r i e d m a n  h a v e  n o t e d  

( 1 9 7 8 : 1 5 1 ) ,  " t h e  o n u s  of the d e b a c l e  l i e s  s q u a r e l y  w i t h  t h e  
r /  

l a w y e r s  and  j u d g e s  who o p e r a t e d  t h i s  ' g r e a s e d  runway '  t o  t h e  \ 
c o u n t y  m e n t a l  h e a l t h  c e n t r e . "  I n  T e x a s ,  Cohen f o u n d  ( 1 9 6 6 )  t h a t ,  / 
w h i l s t  t h e  r i g h t  t o  c o u n s e l  had b e e n  g i v e n  t o  p a t i e n t s ,  t h e  f '  

J 

c o n d u c t  o f  t h e  commitment  h e a r i n g s  was q u e s t i o n a b l e . t ~ t  o n e  
' 

c e n t r e  h e  n o t e d  t h a t  4 0  c a s e s  wer h e a r d  i n  7 5  m i n u t e s ,  t h e  . 
$7 

p a t i e n t  o n l y  a p p e a r i n g  i n  t w o  i n s & n k e s .  A s i m i l a r  s i t u a t i o n  ' h a s  

b e e n  found  i n  C a l i f o r n i a ,  i n  t h e  c o n t e x t  o f  c l o s e l y  a l l i e d  

' c o n s e r v a t o r s h i p '  h e a r i n g s .  A s  Morris r e p o r t s  ( 1 9 7 8 )  , i n  s u c h  

h e a r i n g s ;  
d ". . . t h e  compe tence  o f  a t t o r n e y s  r e p r e s e n t i n g  p r o p o s e d  

c o n s e r v a t e e s  i s  a  c r i t i c a l  i s s u e . .  . ( L )  a w y e r s  were 
i n a c t i v e  and  i n e f f e c t i v e  i n  r e p r e s e n t i n g  t h e i r  c l i e n t s '  
i n t e r e s t s .  The  l a w y e r s  d i d  n o t  c o n s i d e r  t h e m s e l v e s  
a d v o c a t e s  i n  a n  a d v e r s a r y  p r o c e s s  i n  wh ich  c o n s e r v a t o r -  
s h i p  was t o  be  a v o i d e d .  F o r  example ,  o f  t h e  s i x t y - t h r e e  
c o u r t  h e a r i n g s  o b s e r v e d  d u r i n g  t h e  s t u d y  pe r ' i od ,  
t h i r t y - s i x  l a s t e d  t h r e e  m i n u t e s  or l e s s ,  and  o n l y  n i n e  
h e a r i n g s  l a s t e d  n i n e  m i n u t e s  o r  l o n g e r . "  (9 c i t : 4 2 2 )  



< 

~ l t h o u ~ h  s u c h  e x a m p l e s  c a n n o t  b e  t a k e n  a s  s u f f i c i e n t  r e a s o n  

f o r  a b a n d o n i n g  t h e  i d e a  o f  ' a d v e r s a r y  h e a r i n g s '  ( t h e  p r o b l e m  may 

l i e  w i t h  p e r s o n n e l  r a t h e r  t h a n  t h e  p r o c e s s  i t s e l f ) ,  t h e y  h a v e  

b e e n  u s e d  t o  s u p p o r t  a r g u m e n t s  i n  f a v o u r  o f  commitmGnt h e a r i n g s  

t h a t  a d o p t  a more c o n c i l i a t o r y  a p p r o a c h  i n  d e t e r m i n i n g  w h e t h e r  

o r  n o t  a  p a t i e n t  s h o u l d  b e  d e t a i n e d .  T o  a c e r t a i n  e x t e n t ,  t h i s  

\ i s s u e  h a s  b e e n  c o n s i d e r e d  by  t h e  c o u r t s  f o r  some t i m e .  I n  a 1957 

c a s e  i n  t h e  U n i t e d  S t a t e s ,  ( D o o l i n g  - v  O v e r h o l s e r )  ,2 t h e  c o u r t  

i n d i c a t e d  t h a t  p a t i e n t s  h a d ' a  r i g h t  to c o u n s e l  i n  c i v i l  

commitment  p r o c e e d i n g s  b u t  t h a t  t h e  h e a r i n g  s h o u l d  n o t  t a k e  

0 
p l a c e  i n  a n  a d v e r s a t y  s e t t i n g .  S i m i l a r l y ,  i n  t h e  l a t e r  cases o f  

Lake  v  ~ a m e r o n 3  a n d  B o l t o n  v  H a r r i s 4  c o u r t s  r u l e d  t h a t  t h e  - -  - 
/ 

commitment  p r o c e s s  was pot a n  a d v e r s a r i a l  o n e ,  i n  t h e  l a t t e r  
i 

c a s e  e x p r e s s i n g  t h e  vi'ew t h a t  t h e  : h o s p i t a l  s h o u l d  r e s p o n d  by 
1 

I 
a s s i s t i n g  t h e  c o u r t  i n  a c q u i r i n g  a l i  t h e  r e l e v a n t  i n f o r m a t i o n  on 

/ 
a  p a t i e n t ' s  c o n d i t i o n ,  t r e a t m e n t  m o  and  o t h e r  r e l e v a n t  1 
matters.  

I n  t h e  U n i t e d  S t a t e s ,  t h i s  s p i r i t  o f  ' c o - o p e r a t i o n '  r a t h e r  

t h a n  ' c o n f l i c t '  h a s  t e n d e d ,  u n t i l  f a i r l y  r e c e n t l y , 5  t o  b e  

overwhelmed by t h e  p u r s u i t  a n d  e s t a b l i s h m e n t  o f  commitment  
-7 

p r o c e e d i n g s  t h a t  a d o p t  a  more ,Bdve r sa r  i a l  a p p r o a c h .  However ,  i n  ,,-<J - 1 

Commonwealth j u r i s d i c t i o n s ,  t h e  t r e n d  h a s  b e e n ,  v e r y  c l e a r l y ,  
-- -- 

t o w a r d s  e s t a b l i s h i n g  p r e  and  p o s t  commitmeht r e v i e w  h e a r i n g s  

t h4dop t  a n o * - a d v e r s a r - i a l  s t a n c e  ( G o s t i n  s R a s s a b y ,  1980 ;  

. ' ~ n s t i t u t e  o f  C r i m i n o l o g y ,  1978 ;  S h o n e , 1 9 7 6 ) .  A s  s u c h ,  h e a r i n g s  



have been conduc ted  by t r i b u n a l s  ' s e t  up under  t h e  t e n e t s  o f  

a d m i n i s t r a t i v e  law.  I t  is -both  i n  d i s c u s s i o n ; o f  t h e  ro le  and  
a 

o p e r a t i o n s  o f  s u c h  h e a r  i n g s 6  and i n  a n a l y s i s  o f  l e g i s l a t i o n  

which e s t a b l i s h e d  s u c h  b o d i e s  t h a t  it is p o s s i b l e  t o  s e e  a  
k 

marked p r e f e r e n c e  f o r  p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  

p a t i e n t s !  needs .  I t  i s  a l s o  p o s s i b l e  t o  see a  c o n f l i c t  between 

such p e r c e p t i o n s  and t h o s e  h e l d  by l a w y e r s ,  

such  p r a c t i t i o n e r s  a r e  committed t o  t h e  p u r s u i t  o f  p a t i e n t s '  

r i g h t s .  I w i l l  now t u r n  t o  a n  e x a m i n a t i o n  o f  t h i s  i s s u e  w i t h  a  
\ 
----\J 

p a r t i c u l a r  emphasis  ,on t h e  s i t u a t i o n  p r e v a i l i n g  i n  Canada. 

Al thoygh  c o n s i d e r a b l e  a t t e n t i o n  h a s  been,  p a i d  t o  t h e  
t 

p r o c e s s  by which p e r s o n s  a r e  i n i t i a h y  ' c e r t i f  i e d '  and a d m i t t e d  

t o  h o s p i t a l s  ( e . g .  q u e  t i o n i n g  t h e  b a s e s  upon which d i a g n o s e s  (S 
a r e  made, t h e  n e c e s s i i y  f o r  h o s p i t a l i s a t i o n ,  and t h e  l e n g t h  o f  

t i m e  a p e r s o n  may be  i n i t i a l l y  d e t a i n e d )  o t h e r  a r e a s  r e l a t e d  t o  

c o n t i n u e d  d e t e n t i o n  and c a s e  r e v i e w  have  been  o f  g r e a t e r  

c o n c e r n .  The a r e a  i n  which t h e  p u r s u i t  o f  p a t i e n t s '  r i g h t s  h a s  

been most o b v i o u s  a n d ,  i n  t h e  c o n t e x t  o f  compet ing  p e r c e p t i o n s  

o f  need,  most c o n f l i c t u a l ,  l i e s  w i t h  t h e  i s s u e  o f  i n v o l u n t a r y  

commitment and c o n t i n u e d  i n v o l u n t a r y  d e t e n t i o n .  T h a t  is ,  a  f o c u s  

on t h e  p r o c e s s  by which a  p a t i e  > t is  d e p r i v e d  o f  

l i b e  a g a i n s t  h i s  or he; w i l l ,  i n  h i s  o r  h e r  ' b e s t  

Many Commonwealth j u r i s d i c t i o n s  now have  b o a r d s ,  t r i b u n a l s ,  

p a n e l s  o r  o t h e r  b o d i e s  s e t  up t o  r ev iew,  i n t e r  a l i a ,  t h e  i n i t i a l  
P - 



3 

c o n t i n u i n g  d e t e n t i o n  o f  i n v o l u n t a r y  p a t i e n t s  i n  

b o t h  t h e  c i v i l  and c r i m i n a l  c o n t e x t s .  I n  Canada,  f o r  example,  

ni-ne ' p r o v i n c e s  have  rev iew b o d i e s  e s t a b l i s h e d  by m e n t a l ' h e a l t h  

/ o r  r e l a t e d  l e g i s l a t i o n 8  and a l l  t e n  p r o v i n c e s  have  similar 

b o d i e s  e s t a b l i s h e d  under  sectid% * 5 4 7  o f  t h e  C r i m i n a l  ~ o d e . 9  I n  

England Menta l  H e a l t h  Review T r i b u n a l s  were e . s t a b l i s h e d  by 
\ 

t h e  M e n t a l  H e a l t h  A c t ,  (Eng land/Wales)  

a l s o ;  my &iscuss ion  o f  t h e  Aarvo ld  Board i n  C h a p t e r  2 ) ,  w h i l s t  

i n  A u s t r a l i a ,  f o u r  s t a t e s  have  e s t a b l i s h e d  s i m i l a r  bod ies .1 • ‹  An 
r' 

i n t e r e s t i n g  e x c P p t i o n  i s  found  i n  t h e  s t a t e  o f  New S o u t h  Wales 

which h a s  a  f , a c i l i t y  f o r  a  M a g i s t r a t e ' s  p r e / p o s t  commitment 

, h e a r i n g  s i m i l a r  t o  t h a t  found i n  S c o t l a n d  a n d ,  t o  some e x t e n t ,  

i n  New ~ e a l a n d . 1 1  A s  s u c h  it would appear  t h a t .  c o n s i d e r a b l e  

e f f o r t  h a s  been made t o  r espond  to  l a w y e r - c e n t r e d  p e r c e p t i o n s  of 

need where t h i s  p r o v i s i o n  o f  mechanisms by which a  , 
4 

p a t i e n t s '  is s u b j e c t e d  t o  s c r u t i n y .  

However, on c l o s e r  e x a m i n a t i o n  t h i s  may n o t  be  e n t i r e l y  t h e  

c a s e ;  a  p o s s i b i l i t y  t h a t  c a n  be t e s t e d  by a n  a n a l y s i s ?  i n  t h e  

Canad ian  c o n t e x t ,  o f  t h e  con, tent  o f  l e g i s l a t i o n  e s t a b l i s h i n g  

s u c h  mechanisms ( i n  t h e  c a s e  o f  c i v i l  -commitment) and t h e i r  

a p p l i c a t i o n  i n  p r a c t i c e .  

A s  I have  i n d i c a t e d ,  n i n e  p r o v i n c e s  have  e s t a b l i s ' h e d  r e v i e w  

b o a r d s ,  p a n e l s  or t r i b u n a l s  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  r e v i e w  

t r i b u n a l s )  d e s i g n e d  t p d e a l  w i t h  a  r a n g e  o f  i s s u e s  a f f e c t i n g  

b e n t a l  h e a l t h  p a t i e n t s . 1 2  The t e r m s  o f  

P- 





-L 
b u t  where  c o n s e n t  i s  r e f u s e d  by t h e  p a t i e n  where  tkd 

p a t i e n t  is  d e c l a r e d  to  be i n c o m p e t e n t .  
-3 

A l t h o u g h  r e v i e w  t r i b u n a l s  h a v e  been  e s t a b l i s h e d  i n  a l l  
1 

p r o v i n c e s  e x c e p t  ~ a n i t o b a  a n d  a  ' r i g h t '  t o  a p p l y  f o r  r e v i e w  is 

9% 
c l e a r l y  s p e c i f i e d  i n  t h e  r e l e v a n t  e n a b l i n g  legislation, 

l i m i t a t i o n s  h a v e  been  p l a c e d  on  t h e  r i g h t  t h a t  a  p a t i e n t  may 

h a v e  yhen,  h i s  or h e r  a p p l i c a t i o n  i s  p l a c e d  b e f o r e  t h e  t r i b u n a l .  

The r i g h t  t o  a p p l y  f o r q  a  h e a r i n g  is n o t  n e c e s s a r i l y  f o l l o w e d  by 

a r i g h t  to a h e a r i n g  a n d ,  e v e n  where  a  h e a r i n g  is to  p r o c e e d ,  

t h e  c o n d u c t  o f  t h e  h e a r i n g  may b e  a • ’  f e c t e d  by ' t h e  a b s e n c e  o f  

r i g h t s  f o u n d  - in  c o d v ' e n t i o n a l  c o u r t  s e t t i n g s .  I n  most p r o v i n c e s ,  

t h e  p a t i e n t  Ps a r i g h t  t o  b e  p r e s e n t  a t  t h e  h e a r i n g  u n l e s s  
t - c o n s i d e r e d  d e t r i m e n t a l  ( i .  e.  n o t 4  h i s  or h e r  ' b e s t  i n t e r e s t s '  ) 

B 
0 

i n  wh ich  case h e  or  s h e  may h a v e  a  r i g h t  t o  be  r e p r e s e n t e d . 1 8  

S i m i l a r l y ,  l e g i s l a t i o n  i n  some p r ' o v i n c e s  s p e d i f i e s  a  r i g h t  t o  

examine  a n d  c r o s s - e x a m i n e  w i t n e s s e s  and  make s u b m i s s i o n s  tff ' the 

t r i b u n a l . 1 9  Such  r i g h t s  a r e  - n o t ,  however ,  t o  b e  found  i n  a l l  

p r o v i n c e s ,  n o r  is  t h e r e  any  c o n s i s t e ' n t  r e l a t i o n s h i p  be tween  t h e  

r i g h t  to  a p p l y  f o r  r e v i @ w ,  t h e  r i g h t  t o  receive a  h e a r i n g ,  t h e  

r i g h t  to  b e  p r e s e n t  a n d / o r  be  r e p r e s e n t e d ,  an'd t h e  r  

\ 
G, t e s t / p r e s e n t  e v i d e n c e  b e f o r e  a  t r i b u n a l .  I n  a d d i t i o n ,  a s  I 

-- 
s u g g e s t e d  e a r l i e r ,  t h e r e  i s  n o  c o n s i s t e n t l y  e s t a b l i s h e d  r i g h t  to  

a p p e a l  t h e  d e c i s i o n  of a t r i b u n a l  to  a n o t h e r  ( j u d i c i a l )  body. 





f i g h t s ,  a c r o s s  a l l  t e n  p r o v i n c e s .  I t  w i l l  b e  n o t e d ,  f i r s t l y ,  
Q 

t h a t  i n  a l l  p r o v i n c e s  p a t i e n t s  have a  l e g i s l a t i v e l y  p r e s c r i b e d  1 

r i g h t  to ' r e q u e s t r  or a p p l y , f o r  a r e v i e w  o f  t h e i r  . case .  
3.. 

2o * 

'   ow ever , o n l y  f o u r  p r o v i n c e s  ( B r i t i s h  Columbia, Quebec ,  Nova - 
S c o t i a  and Newfoundland) have  r e i n f o r c e d  t h i s  r i g h t  w i t h  what  .' 

would seem to be  a n  e q u a l l y  i m p ~ r t a n t ,  and l o g i c a l l y  c o n s i s t e n t  

r i g h t  t o  a c t u g l l y  r e c e i v e  a  t r i b u n a l  h e a r i n g .  21 I n s t e a d ,  

t r  i b u n a l s  have' been  i n v e s t e d  w i t h  a  d i s c r e t i o n a r y  power 

~ k n t a l  H e a l t h  A c t  (RSNB 1973  c . M - l o ) :  
e .  

"Upon r e c e i p t  by t h e  cha i rman  of a  r e v i e w  board  o f  an  
a p p l i c a t i o n  i n  w r i t i n g  t h e  r e v i e w  board  s h a l l  c o n d u c t  
s u c h  i n q u i r y  a s  it c o n s i d e r s  n e c e s s a r y  to  r e a c h  a  
d e c i s i o n  and may h o l d  a  h e a r i n g . .  . (my emphas i s )  . . 

A s  s u c h  t h e  p a t i e n t  h a s  a r i g h t  t o  have  h i s  or h e r  c a s e  reviewed 

b u t  n o t  a  r i g h t  to. a- h e a x i n g ,  per - se. T h i s  c o n t r a s t s  s h a r p l y  a 

- 

w i t h  t h e  s i t u a t i o n  i n  t h e  f o u r  p r o v i n c e s  ment ione  above whb "2 
have  e n s h r i n e d  s u c h  a r i g h t .  A t y p i c a l  example i s  p r o v i d e d  i n  

t h e  c a s e '  o f  Nova S c o t i a :  

"A r e v i e w  board  s h a l l  c o n d u c t  a  h e a r i n g  f o r  t h e  "review 
o f  a  p a t i e n t ' s  f i l e  u p o n . t h e  r e q u e s t  i n  t h e  p r e s c r i b e d  
form by any p e r s o n  ..."( my emphas i s )  
(Sec.58 ( 2 )  H o s p i t a l s  A c t  SNS 1977 c . 4 5 ) .  

I f  a  p a t i e  t ' s  a p p l i c a t i o n  irs f a v o u r a b l y  viewed by a  r e v i e w  t t 
t r i b u n a l  or o t h e r w i s e  p a s s e d  on to  t h e  s t a g e  o f  a  h e a r i n g  

- -  - -- 

l i m i t a t i o n s  t h e n  a p p e a r  to  b e p l a c e d  on t h e  p a t i e n t ' s  r i g h t  t o  

a t t e n d  i n  p e r s o n  a t  t h e  h e a r i n g .  It w i l l  b e  n o t e d  from T a b l e  111 



t h a t ,  w i t h  t h e  e x c e p t i o n  of Quebec,  a  p a t i e n t ' s  r i g h t  t o  appear 

is c o n d i t i o n a l .  I n  g e n e r a l  t h e  r e l e v a n t  l e g i s l a t i o n  s p e c i f i e s  

t t o  a t t e n d  *but  t h e n  q u a l i f i e s  t h a t  r i g h t .  T h i s  p r o c e s s  

a l l y  p o r t r a y e d  by S e c .  40 ( 2 )  o f  t h e  A l b e r t a  Menta l  

H e a l t h  A c t  (RSA 1972 'c .118)  : 

"The a p p l i c a n t  and h i s  r e p r e s e n t a t i v e  have  t h e  r i g h t  t o  
b e  p e r s o n a l l y  p r e s e n t  d u r i n g  t h e  p r e s e n t a t i o n  o f  any 
e v i d e n c e  to  t h e  rev iew p a n e l ,  b u t  i f  i n  t h e  o p i n i o n  o f  
t h e  rev iew p a n e l  t h e r e  may be a n  a d v e r s e  e f f e c t  on t h e  . 

- 

a p p l i c a n t ' s  h e a l t h  by h i s  p r e s e n c e ,  t h e  a p p l i c a n t  may be 
excluded."  

Presumably  t h i s  p r o v i s i o n  i s  i n c l u d e d  i n  t h e  ' b e s t  i n t e r e s t s '  o f  . . 
t h e  p a t i e n t  a l t h o u g h  t h e  vagueness  o f  t h e  wording c o u l d  l e a d  to  

a  s u g g e s t i o n  t h a t  t h e  p r i n c i p a l  i n t e r e s t ,  i n  f a c t ,  l i e s  w i t h  t h e  

t r i b u n a l  i t s e l f .  C l e a r l y  t h e  power t o  e x c l u d e  a  p a t i e n t  may be 

n e c e s s a r y  i n  a r t a i n  c i r c u m s t a n c e s  b u t  i n  t h e  a b s e n c e  'f c l e a r l y  

d e f i n e d  c i r c u m s t a n c e s  s u c h  a  power c o u l d  be  used to  e x c e s s .  

I n  such  i n s t a n c e s ,  however,  c a r e  h a s  g e n e r a l l y  been t a k e n  - 
t o  e n s u r e  t h a t  when a  p a t i e n t  is so exc luded  a  r e p r e s e n t a t i v e  + 

t a k e s  h i s  o r  h e r  p l a c e .  I n d e e d  it is o n l y  in '  t h i s  s i t u a t i o n  t h a t  

a  r i g h t  to r e p r e s e n t a t i o n - e x i s t s .  I n  Nova S c o t i a ,  f o r  example,  - 

t h e  r e l e v a n t  s e c t i o n  p r o v i d e s  a s  f o l l o w s :  

"Where a  h e a r i n g  is h e l d ,  t h e  p a t i e n t  u n l e s s  o t h e r w i s e  '., 
o r d e r e d  by a  r ev iew board  and i n  anv c a s e  h i s  
r e p r e s e n t a t i v e ,  s h a l l  have  t h e  r i g h t  to  a t t e n d  and be 
h e a r d .  " 
(Sec .  58 ( 5 )  H o s p i t a l s  A c t  SNS 1977 c . 4 5 ) .  - 

A s  T a b l e  I11 i n d i c a t e s ,  t h i s  t e n d s  t o  be a t y p i c a l  p r o v z s i o n  i n  

e i g h t  p r o v i n c e s  where t r i b u n a l s  o p e r a t e ,  t h e  e x c e p t i o n  being 



/ 

Newfoundland where  t h e  r i g h t  is  n o t  c l e a r l y  e n u n c i a t e d . 2 2  AS 

s u c h  i t  c o u l d  b e  a r g u e d  t h a t  s u f f i c i e n t  c o n t r o l  is p l a c e d  o n  

a r b i t r a r y ,  e x c l u s i o n a r y  a c t i o n s  on t h e  p a r t  o f  a t r i b u n a l  a s  

wel l  a s  e n s u r i n g  t h a t ,  i n  h i s  or h e r  a b s e n c e ,  a  p a t i . e n t 1 s  

p e r s p e c t i v e  on  d e c i s i o n - m a k i n g ' w i l l  r e c e i v e  d u e  c o n s i d e r a t i o n .  

H o w e v e r B a s  I s h a l l  i n d i c a t e  l a t e r  i n  t h i s  c h a p t e r ,  t h i s  may 
L. - 

o n l y  b e  a  t h e o r e t i c a l  s t a t e  o f  a f f a i r s .  

Even where a  p a t i e n t  is a l l o w e d  a h e a r i n g  and is e i t h e r  

p r e s e n t  and /o r  r e p r e s e n t e d  a t  t h e  h e a r i n g ,  l i m i t a t i o n s  may b e  

p l a c e d  on t h e  p r o c e d u r e  b e f o r e  t h e  t r i b u n a l .  I t  w i l l  be n o t e d  

f rom T a b l e  I11 t h a t  i n  f o u r  p r o v i n c e s ,  p a t i e n t s  and /o r  t h e i r  

r e p r e s e n t a t i v e s  h a v e  a n  u n c o n d i t i o n a l  r i g h t  t o  t e s t  t h e  e v i d e n c e  

p r e s e n t e d  to  t h e  t r i b u n a l ,  t o  p r e s e n t  t h e i r  own e v i d e n c e  and  t o  

make s u b m i s s i o n s  to  t h e  t r i b u n a l .  T h i s  is  t y p i c a l l y  p o r t r a y e d  by 

- ~ e c .  32 ( 3 )  o f  the '  Ned Brunswick  M e n t a l  H e a l t h  A c t  (RSNB' 1973  

c .M-10) : 

"Where a  h e a r i n g  is h e l d  t h e  p a t i e n t  or h i s  
r e p r e s e n t a t i v e  may c a l l  w i t n e s s e s ,  cross examine  
w i t n e s s e s ,  and  make s u b m i s s i o n s .  " 

A s  s u c h ,  it seems t h a t  c o n v e n t i o n a l  l e g a l  r i g h t s  a r e  e n s h r i n e d ,  

t h e  r i g h t  to  a  f u l l  t e s t  o f  e v i d e n c e  and t h e -  p r e s e n t a t i o n  o f  
. - 

a l t e r n a t i v e  a r g u m e n t s  b e i n g  c l e a r l y  e s t a b l i s h e d .  S t r a n g e l y ,  t h i s  

s i t u a t i o n  is  n o t  r e p e a t e d  i n ' a l l  j u r i s d i c k i o n s .  I n  t w o  
' 

p r o v i n c e s ,  a  r i g h t  t o  t e s t  e v i d e n c e  i s  e s t a b l i s h e d  b u t  w i t h o u t  a  

c o r r e s p o n d i n g  r i g h t  t o  p r e s e n t  e v i d e n c e  o r  make s u b m i s s i o n s ;  t h e ,  

a d m i s s i o n  o f  s u c h  m a t e r i a l  is  l e f t  t o  t h e  d i s c r e t i o n  o f  t h e .  . 



/ - 
t r  i b u n d .  T h i s  is i l l u s t r a t e d  by  S e c s .  39. ( 2 )  -and  40 ( 3 )  05' t h e  - 
A l b e r t a  M e n t a l  H e a l t h  A c t  (RSA' 1 9 7 2  c . 1 1 8 )  : 

T . > ". . : t h e  r e v i e w  p a n e l  s h a l l  c a r r y  o u t  w h a t e v e r  L 

i n v e s t i g a t i o n  a n d  h e a r i n g  i t  c o n s i d e r s  n e c e s s a r y  a n d  may 
i n v i t e  t h e  a p p l i c a n t  a n d  a n y  o t h e r  p e r s o n  t o  t e s t i f y  or 
p r o d u c e  e v i d e n c e  a t  t h e  h e a r i n g  . " 
( S e c .  39 ( 2 )  ) (my e m p h a s i s )  
"The a p p l i c a n t  or p e r s o n  a c t i n g  on  h i s  b e h a l f  h a s  t h e  
r i g h t  o f  cross e x a m i n a t i o n . "  
(Sec .40  ( 3 ) )  (my e m p h a s i s )  

d 
C o n v e r s e l y ,  i n  t h r e e  p r o v i n c e s ,  a r i g h t  to make s u b m i s s i o n s  or .J 

< 

p r e s e n t  e v i d e n c e  is  e s t a b l i s h e d  w i t h o u t  a  c o r r e s p o n d i n g  
e 

u n c o n d i - t i o n a l  r i g h t  t o  t e s t  e v i d e n c e .  A s  S e c t i o n  29 ( 3 )  o f  t h e  

O n t a r i o  M e n t a l  H e a l t h  Act (SO '1978  c . 5 0 )  t y p i c a l l y  i n d i c a t e s ,  

t h e  t e s t i n g  o f  e v i d e n c e  is,  a g a i n ,  s u b j e c t  to  t h e  d i s c r e t i o n  o f  

t h e  t r i b u n a l :  

"Where a  h e a r i n g  is  h e l d ,  t h e -  p a t i e n t  or h i s  
r e p r e s e n t a t i v e  may c a l l  w i t n e s s e s  a n d  make s u b m i s s i o n s  
a n d ,  w i t h  t h e  p e r m i s s i o n  o f  t h e  c h a i r m a n ,  may 
c r o s s - e x a m i n e  w i t n e s s e s .  " 

t h u s  a p p a r e n t  t h a t  o n l y  i n  Quebec  a r e  p a t i e n t s '  r i g h t s  

r e s p e c t  o f  r e v i e w  t r i b u n a l s  c o n s i s t e n t l y  e s t a b l i s h e d  s u c h  t h a t  
/ -- 

t h e  r i g h t  to  a p p l y  f o r  r e v i e w  i s  followe$.,by c o r r e s p o n d i n g  
.I 

r i g h t s  i n  r e l a t i o n  to  t h e  c o n d u c t  o f  a  r e v i e w  h e a r i n g .  A 

$ r i n c i p a l  b a r r i e r  a p p e a r s  by way o f  t h e  a b s e n c e  o f  a r i g h t  to  a 

h e a r i n g  b u t  e v e n  i n  t h o s e  p r o v i n c e s  t h a t  h a v e  s u c h  a r i g h t  t h e r e  

may b e  ( w i t h  t h e  e x c e p t i o n  of Q u e b e c )  no  c o r r e s p o n d i n g  r i g h t s  to  

t e s t  e v i d e n c e  ( B r i t i s h  C o l u m b i a  and  Nova S c o t i a ) .  or b e  

r e p r e s e n t e d  (Newfound land )  . C o n v e r s e l y ,  some p r o v i n c e s  t h a t  have. 

e s t a b l i s h e d  f u l l  p r o c e d u r a l  r i g h t s  fo r  p a t i e n t s  (New B r u n s w i c k ,  
\ 
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p r o v i d e s  a n  a p p e a l  p r o c e s s  t h a t  h a s  t h e  b e n e f i t  o f  s p e e d  and  

r e l a t i v e  s i m p l i c i t y  a t  t h e  sam.e t i m e  h a v i n g ,  a t  l e a s t  i n  o n e  

p r o v i n c e  ( B r i t i s h  C o l u m b i a ) ,  a n  i m p a c t  s i m i l a r  t o  t h a t  f o u n d  i n  

r e l a t i o n  t o  t h e  p r e r o g a t i v e  w r i t s . 2 4  I t  is t h e r e f o r e  u n f o r t u n a t e  

. t h a t  l e g i s l a t i v e l y  p r e s c r i b e d  j u d i c i a l  r e v i e w  f a c i l i t i e s  e x i s t  

-3 .  
- '. 

i n  o n l y  f i v e  p r o v i n c e s  (see T a b l e  111) o n e  of which  h a s  no  

o t h e r  r e v i e w  p r o c e d u r e  f o r  p a t i e n t s .  However,  e v e n  i n  t h e s e  
0 

j u r i s d i c t i o n s  some l i m i t a t i o n s  are s t i l l  a p p a r e n t .  I n  t w o  o f  

t h e s e  p r o v i n c e s  ( A l b e r t a  and  S a s k a t c h e w a n )  j u d i c i a l  r e v i e w  is i 
o n l y  p e r m i t t e d  on  a p p e a l  f rom a  d e c i s i o n  o f  t h e  r e v i e w  t r i b u n a l J  

r a t h e r  t h a n  a s  a n  a l t e r n a t i v e  i n i t i a l  r e v i e w  p r o c e s s ,  w h i l s t  i n  

Nova S c o t i a  j u d i c i a l  r e v i e w  is o n l y  p e r m i t t e d  a s  a n  a l t e r n a t i v e  

t o  a  r e v i e w  t r i b v n a l  r a t h e r  t h a n  o n  a p p e a l  f rom a  d e c i s i o n  o f  a  

t r  i b u n a l .  26 

P a t i e n t s '  r i g h t s  i n  r e l a t i o n  to  commitment and c o n t i n u e d  

d e t e n t i o n  d e c i s i o n - m a k i n g  a r e ,  t h e r e f o r e ,  i n  a ' c o n f u s e d  and  

i n c o n s i s t e n t  s t a t e  across Canada .  The r i g h t  to  a p p l y  f o r  r e v i e w  

i s  n o t  n e c e s s a r i l y  f o l l o w e d  by a  r i g h t  to  r e c e i v e  a  h e a r i n g .  The  

r i g h t  o f  a t t e n d a n c e  i s  i n v a r i a b l y  c o n d i t i o n e d  by a  d i s c r e t i o n a r y  

power v e s t e d  i n  t h e  t r i b u n a l .  A l t h o u g h  a  r i g h t  to  r e p r e s e n t a t i o n  

may e x i s t  where  a p a t i e n t  is  e x c l u d e d  froin t h e  h e a r i n g ,  t h e  

i m p a c t  o f  a  r e p r e s e n t a t i v e  may b e . l i m i t e d  by t h e  l a c k  o f  r i g h t s  
P 

i n  r e l a t i o n  t o  t e s t i n g  e v i d e n c e  p r e s e n t e d  t o  t h e  t r i b u n a l  or i n  

r e l a t i o n  t o  p r e s e n t i n g  ev idence / rnak ing  s u b m i s s i o n s .  F i n a l l y ,  t h e  

r i g h t  to  a p p e a l  a  d e c i s i o n  o f  a  r e v i e w  t r i b u n a l  to  a  h i g h e r  



a u t h o r i t y  is  l im i t ed  to  t h r g e  p r o v i n c e s  a n d  a  r i g h t  t o  s e e k  
:' 

i n i t i a l  c a s e  r e v i e w  i n  a  s t r i c t l y  j u d - i c i a l  c o n t e x t  is  o n l y  ! 
\ 

a v a i l a b l e ,  a g a i n ,  i n  t h r e e  p r o v i n c e s .  Thus w h i l s t  i t  c o u l d  b e  

a r g u e d  t h a t  p a t i e n t s '  r i g h t s  i n  t h i s  s p e c i f i c  a r e a  a r e  b e i n g  

-. 
e n s h r i n e d  and  p r o t e c t e d  by v i r t u e  o f  t h e  e s t a b l i s h m e n t  o f  r e v i e w  ~ 

t r i b u n a l s ,  a  closer s c r u t i n y  o f  t h e  r e l e v a n t  e n a b l i n g  

l e g i s l a t i o n  ' r a i s e s  c o n s i d e r a b l e  d o u b t  i n  r e l a t i o n  to  t h e  a c t u a l  

e f f e c t i v e n e s s  o f  s u c h  r i g h t s .  27 

Such  d o u b t  i s  i n c r e a s e d  when t h e  a c t u a l  o p e r a t i o n s  o f  s u c h  
=h"- 

r e v i e w  t r i b u n a l c a r e  t a k e n  i n t o  c o n s i d e r a t i o n .  C l e a r l y  t h e  

e n a b l i n g  l e g Q - l a t i o n  a s s o c i a t e d  w i t h  t h e s e  bod e% i n d i c a t e s  a P' 
marked p r e f e r e n c e  f o r  a n o n - c o n f l i c t u a l  a p p r o a c h  t o  h a n d l i n g  

commitment and  c o n t i n u e d  d e t e n t i o n  m a t t e r s .  A s  S h a r p e  h a s  n o t e d  

( 1 9 8 0 ) .  m e n t a l  V a l t h  r e v i e w  t r i b u n a l s  a r e  a d m i n i s t r a t i v e  r a t h e r  

t h a n  q u a s i -  j u d i c i a l  t r i b u n a l s  a n d ,  w i t h i n  c e r t a i n  l i m i t a t i o n s ,  

d o  n o t  h a v e  t o  f o l l o w  t h e  r u l e s  o f  p r o c e d u r e  a s s o c i a t e d  w i t h  

c o n v e n t i o n a l  c o u r t  s e t t i n g s .  For  example ,  a s  t h e  l e g i s l a t i o n  

t e n d s  to  i n d i c a t e ,  t h e r e  is no  c o m p u l s i o n  t o  f o l l o w  any  o f  t h e  

f a m i l i a r  f e a t u r e s  o f  t h e  a d v e r s a r y  s y s t e m  o r  p r o v i d e  a n y  o f  t h e  

t r a d i t i o n a l  g u a r a n t e e s  a g a i n s t  a r b i t r a r y  d e t e n t i o n  a l t h o u g h ,  a s  

S h a r p e  a r g u e s  (9 - c i t )  , it is becoming i n c r e a s i n g l y  a p p a r e n t  

t h a t  t h e  c o u r t s  a r e  d e t e r m i n e d  t o  p r o v i d e  a t  l e a s t  one  

s a f e g u a r d ;  t h e  revi-ew o f  t r i b u n a l  d e c i s i o n s  v i a  t h e  p r e r o g a t i v e  

T h i s  t r e n d  i s  o f  p a r t i c u l a r  i m p o r t a n c e  i n  t h o s e  

j u r s i d i c t i o n s  t h a t  d o  n o t  h a v e  a  f a c i l i t y  f o r  j u d i c i a l  r e v i e w  or 



o t h e r  ' a p p e a l '  p r o c e d u r e s .  

T h i s  p r e f e r e n c e  f o r  n o n - a d v e r s a r  i a l  p r o c e e d i n g s  seems t o  

r e f l e c t  p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  need .  On t h e  o n e  

h a n d ,  p s y c h i a t r i s t s  seem to e s p o u s e  a  c o n c e r n  t h a t  p a t i e n t s  w i l l  

s u f f e r  i f  t h e y  a re  s u b j e c t e d  t o  j u d i c i a l - s t y l e  p r o c e e d i n g s .  On 

t h e  o t h e r  hand ,  as many wr i te rs  i n d i c a t e ,  t h e  c o n c e r n  may 

a c t u a l l y  b e  f o r  t h e  c o m f o r t  o f  t h e  p s y c h i a t r i g t s  t h e m s e l v e s ,  

p a r t i c u l a r l y  a s  t h e y  d o  n o t  a p p e a r  t o  e n j o y  c o n f r o n . t i n g  

c h a l l e n g e s  to  t h e i r  e x p e r t  j u d g e m e n t s  ( B r a k e 1  & Rock,1971;  

B a z e l o n ,  1 9 7 4 ;  B u r r  i s j l 9 6 9 ;  G o s t i n , 1 9 7 7 ;  I n s t i t u t e  o f  

C r i m i n o l o g y , 1 9 7 5 ;  Kopolow & Bloom,1977;  S t o n e , 1 9 7 5 ;  Kumasaka & 

G u p t a , 1 9 7 2 ;  P o l i e r , 1 9 6 8 ) .  A s  H a i n e s  ( 1 9 7 8 )  a n d  o t h e r s  h a v e  

i n e d i c a t e d  ( I n s t i t u t e  o f  C r i m i n o l o g y , l 9 7 5 ;  S t a n d i n g  S o c i a l .  

Deve lopment  ~ o m r n i t t e e ~ l 9 7 8 ;  S t o n e ,  l 9 7 5 ) ,  i n  a d v e r s a r y  s t y l e  

W e a r i n g s  p s y c h i a t r i s t s  may f i n d  t h e  p r o c e s s  o f  b e i n g  s u b j e c t e d  
4;5 

t o  c r o s s - e x a m i n a t i o n s  by l a w y e r s ,  timec.-consuming, demean ing ,  

u n n e c e s s a r y  and  c o n t r a r y  t o  t h e i r  p r i n c i p a l  g o a l  of  a t t e n d i n g  to  

t h e  h e a l t h  n e e d s  o f  t h e i r  p a t i e n t s .  P s y c h i a t r i s t s ,  i t  i s  a r g u e d ,  

h a v e  b e t t e r  t h i n g s  to  d o  w i t h  t h e i r  t i m e  t h a n  s t a n d  i n  c o u r t  
- '. 

a n s w e r i n g  l a w y e r s '  q u e s t i o n s  ( I n s t i t u t e  o f  Cr . iminology,  1 9 7 5 )  . 
A s  H a i n e s  a r g u e s  ( 1 9 7 8 ) ,  p s y c h i a t r i s t s  s h o u l d ,  howeve r ,  come t o  

u n d e r s t a n d  t h e  l a w y e r ' s  d u t y  i n  t h i s  r e g a r d  and  r e c o g n i s e  t h e  

n e e d  f o r  a  c a r e f u l  t e s t i n g  o f  t h e  r e a s o n s  f o r  d e p r i v i n g  o t h e r s  - 
o f  t h e i r  l i b e r t y .  A'S B a z e l o n  h a s  a r g u e d ,  ( 1 9 7 4 )  c h a l l e n g i n g  He -2 

e x p e r t  - q u e s t i o n i n g  t h e  j u d g e m e n t s  o f  t h o s e  w i t h  power - i s  t h e  



l i f e - b l o o d  of t h e  l e g a l  s y s t e m .  The  ' g u i l d '  m e n t a l i t y  o f  many 

- p s y c h i a t r i s t s  may l e a d  them to  b e l i e v e  t h a t  t h e y  a r e  somehow 

a b o v e  s u c h  c h a l l e n g e s  b u t  t h i s  r e a l l y  r e i n f o r c e s  t h e  need  f o r  a  
J 

close s c r u t i n y  o f  t h e  compe tency  o f  t h e i r  j u d g e m e n t s  and C 

o p i n i o n s .  ~ s ~ c h i a t r  i s t s ,  t h e n ,  c l e a r l y  r e j e c t  t h e  ' p r o s e c u t o r  ' 
B 

and  ' d e f e n c e '  ro les  t h a t  a r e  a s s o c i a t e d  w i t h  a n  a d v e r s a r y  
r- 

s e t t i n g .  The a b s e n c e ,  i n  ~ a n " a d i a ;  l e g i s l a t i o n ,  of a  c o n s i s t e n t  

a p p l i c a t i o n  o f  t h e  c h a r a c t e r i s t i c s  o f  a n  a d v e r s a r y  s e t t i n g  t o  

c u r r e n t  r e v i e w  t r i b u n a l  h e a r i n g s ,  t e n d s  to  s u g g e s t  t h a t  
3 

p s y c h i a t r i c  o p i n i o n s  h a v e  b e e n  a l l o c a t e d  a  g r e a t e r  p r i o r i t y  by * 

l e g i s l a t o r s .  

The  c o m p o s i t i o n  o f  t h e  t r i b u n a l s  p r o v i d e s  some i n d i c a t i o n  

o f  t h e  a c c e p t a n c e  o f  t h i s  p r e f e r e n c e  f o r  a  n o n - a d v e r s a r i a l  

' app roach .  I n  Canada ,  a l t h o u g h  t h e  s i z e  o f  t h e  member sh ip  o f  a  

t r i b u n a l  may v a r y ,  i n  g e n e r a l  a t  le$st  o n e  member w i l l  r e p r e s e  

t h e  m e d i c a l  p r o f e s s i o n ,  a n o t h e r  t h e  l e g a l  p r o f e s s i o n  and  a  

t h i r d ,  t h e  g e n e r a l  community .29 T h e r e  is  t h u s  no  dominance  on 

t h e  p a r t  o f  a n y  p a r t i c u l a r  p r o f e s s i o n a l  g r o u p  ( a t  l e a s t  i n  

t h e o r y ) , a n d  n o  j u d i c i a l  o f f i c i a l  h a v i n g  a n y  d e c i s i o n - m a k i n g  

power i n d e p e n d e n t  o f  t h e  o t h e r  t r i b u n a l  members. A s e c o n d  

i n d i c a t o r  c a n  be - found ,  a s  I h a v e ' n o t e d ,  i n  t h e  l e g i s l a t i o n  and 

accompanying  r u l e s  g o v e r n i n g  t h e  c o n d u c t  o f  t h e  h e - a r i n g s .  I n  

g e n e r a l ,  a  b r o a d  d i s c r e t i o n  is g i v e n  t o  t h e  t r i b u n a l s  i n  

r e l a t i o n  t o  t h e  ' i n v e s t i g a t i o n '  o f  any  g i v e n  c a s e  s u c h  t h a t ,  

w h i l s t  t h e y  may h e a r  t e s t i m o n y  f r o m  d i f f e r e n t  s o u r c e s  and may 



a l l o w  t h e  cross e x a m i n a t i o n  of p e r s o n s  g i v i n g  e v i d e n c e ,  t h e y  a re  

n o t  c o m p e l l e d  to  f o l l o w  any  p a r t i c u l a r  f o r m a t .  

W h i l s t  it c o u l d  b e  a r g u e d  t h a t  i t  may b e  - i n  t h e  p a t i e n t s '  

' b e s t  i n t e r e s t s '  to  h a v e  h i s  or h e r  c a s e  r e v i e w e d  by  a  body  t h a t  

s e e k s  a s o l u t i o n  t h r o u g h  c o - o p e r a  t i v e  a c t x i o n  r a t h e r  t h a n  

c o n • ’  l i c t ,  t h e r e  a r e  a t t e n d a n t  r i s k s  - p a r t i c u l a r l y  w h e r e  
0 

' c o - o p e r a t i v e '  a c t i o n  is r e p l a c e d  by  p r o f e s s i o n a l  dominance .  

U n f o r t u n a t e l y ,  a p a r t  f r om g e n e r a l  d i s c u s s i o n s  o f  t h e i r  ro le  and  

• ’ . u n c t i o n  ( e . g .  S a v a g e , l 9 8 0 )  and  i l l u s t r a t i o n s  of i n  j u s t i c e s  , t h a t 4  

a r i s e  a s  a c o n s e q u e n c e  o f  t h e i r  work ,30  v e r y  l i t t l e  is known 
* 

a b o u t  t h e  o p e r a t i o n s  o f  b o t h  c i v i l  and  C r i m i n a l  Code r e v i e w  

t r i b u n a l s .  The  o n l y  t r a c e a b l e  C a n a d i a n  r e s e a r c h  on  t h e  t o p i c  h a s  

b e e n  u n d e r t a k e n  b y  Shone  ( 1 9 7 6 )  a n d ,  t o  a  l i m i t e d  d e g r e e ,  b$ ,, 

D o c k e r i l l  ( 1 9 7 2 ) .  31 Some f u r t h e r  i n f o r m a t i o n  c a n  b e  g l e a n e d  f r o m  

g e n e r a l  a c c o u n t s  o f  t h e  o p e r a t i o n s  o f  r e v i e w  t r i b u n a l s  f r o m  t h e  

p o i n t  o f  v i e w  o f  t h e i r  members (see  e . g .  H a i n e s , 1 9 7 8 , 1 9 8 0 ;  % 

/ 

G i l m o u r ,  1 9 7 6 ;  S a v o i a , 1 9 7 6 )  and  f r o m  t h o s e  r e p r e s e n t i n g  p a t i e n t s  

( G r e e n , 1 9 7 9 ;  S t a n d i n g  S o c i a l  Deve lopment  C o m m i t t e e , l 9 7 8 ) .  I n  

a d d i t i o n ,  g i v e n  t h a t ,  a s  G o s t i n  p o i n t s  o u t  ( 1 9 7 9 a )  t h e  

Eng land /Wale s  M e n t a l  H e a l t h  A c t , 1 9 5 9 ,  h a s  h a d  a  s i g n i f i c a n t  

i n f l u e n c e  on  m e n t a l  h e a l t h  p o l i c y  i n  t h e  Commonwealth, t h e  

e x p e r i e n c e s  o f  p r a c t i t i o n e r s  d e a l i n g  w i t h  r e v i e w  t r i b u n a l s  i n  

t h a t  j u r i s d i c t i o n  a r e  a l s o  g e n e r a l l y  u s e f u l  ( G o s t i n , 1 9 7 7 , 1 9 7 9 d ;  

, 1970 ;  Bacon ,1975 ;  G o s t i n  & R a s s a b y , l 9 8 0 ) .  3 2  



I t  i s  c l e a r  f r o m  s u c h  m a t e r i a l  t h a t ,  i n  k e e p i n g  w i t h  t h e  

d i s c r e t i o n s  embodied  i n  t h e  r e l e v a n t  e n a b l i n g  l e g i s l a t i o n ,  rb 

c o n s i d e r a b l e  v a r i a t i o n  e x i g t s  i n  r e l a t i o n  t o  t h e  p r o c e d u r e s  - \  

a d o p t e d  by d i f f e r e n t  r e v i e w  b o d i e s .  Some r e v i e w  t r i b u n a l s  a d o p t  
ci 

a  ' l e g a l  c o n f e r e n c e '  method when c o n d u c t i n g  t h e i r  h e a r i n g s  

+ ( H a h e s t  19?8 ,1980)  ; a  model  t h a t  a t t e m p t s  . " t o ' g r a f t  t h e  

i n q u i s i t o r i a l  s y s t e m  on t o  a d v e r s a r  i d 1  p r o c e d u r e s "  

( S a v o i a ,  1976:  1) . On t h e  o t h e r  hand ,  o t h e r  r e v i e w  t r i b u n a l s  a d o p t  

a  p r o c e s s  o f  a d j u d i c a t i o n  a p p r o a c h i n g  th.e a d v e r s a r i a l  model 

w h i l s t  some p r e f e r  a n  i n f o r m a l  c o n f e r e n c e  model n o r m a l l y  

a s s o c i a t e d  w i t h  p u r e l y  a d m i n i s t r a t 2 v e  m a t t e r s  (z - c i t ) .  However,  

n o  i n f o r m a t i o n  is a v a i l a b l e  t o  a s s i s t  u s  i n  o b t a i n i n g  a  p r e c i s e  

breakdown o f  which p r o v i n c e s  h a v e  r e v i ~ w  t r i b u n a l s  f o l l o w i n g  

which  t y p e  o f  model i n  e i t h e r  t h e  c i v i l  or C r i m i n a l  Code 

c o n t e x t s .  

Where t h e  l e g a l  c o n f e r e n c e  method is u t i l i s e d ,  it is c l e a r  

t h a t  t h e  o b j e c t i v e  i s  t o  a v o i d  t h e  ' p o l a r i s a t i o n '  a s s o c i a t e  4 
w i t h  t h e  a d v e r s a r i a l  s y s t e m ,  a t  t h e  same t i m e  s e e k i n g  to 

e s t a b l i s h  t h e  ' t r u t h '  o f  a  c a s e  w i t h  t h e  f u l l  p a r t i c i p a t i o n  o f  

t h e  p a t i e n t  ( H a i n e s ,  1 9 7 8 )  . A p r i n c i p a l  o b j e c t i v e  is  t o  b a l a n c e  
7 

t h e  need  to  p r o t e c t  a  p a t i e n t ' s  r i g h t s  w i t h  h i s  or h e r  h e a l t h  '- 
-& 

n e e d s ;  more s p e c i f i c a l l y  h i s  or h e r  h e a l t h  n e e d s  i n  r e l a t i o n  to  

t h e  p a r t i c u l a r ,  c u r r e n t  t h e r a p y  b e i n g  u n d e r t a k e n  by  t h e  p a t i e n t  

( H a i n e s , 1 9 7 8 , 1 9 8 0 ) .  3 3  C o n s i d e r a b l e  c o n c e r n  is e x p r e s s e d  t h a t  ' 

p a t i e n t s  w i l l  somehow p e r c e i v e  t h e  p r o c e s s  a s  t h e  e q u i v a l e n t  o f  



a c r i m i n a l  - t r i a l  w i t h  i ts  a s s o c i a t e d  n o t i o n s  of ' g u i l t '  a n d  

' i n n o c e n c e '  , a n d ,  a s  a c o n s e q u e n c e , -  c& to see t h e m s e l v e s  a s  

l d e f  end=??s.' 
r a t h e r  t h a n  p a r t i c i p a n t s  i n  a n  e n q u i r y  d e s i g n e d  to' ,' 

de t e rmin ' e i  w h a t  is i n  t h e i r  ' b e s t  i n t e r e s t s '  . A s  a c o n s e q u e n c e ,  
I 

it is a r g u e d ,  t h e  p a t i e n t ' s  s e l f - i m a g e  may be a d v e r s e l y  a f f e c t e d  

w i t h  a n  a t t e n d a n t  d i s r u p t i o n  to  t h e r a p i e s  d e s i g n e d  t o  ove rcome  

s u c h  n e g a t i v e  f e e l i - n g s  (Shone . ,1976) .  W h i l s t  a  l a u d a b l e  

i n t e n t i o n ,  i t  m u s t  be  n o t e d  t h a t  t h i s  a s s u m p t i o n  a p p e a r s  t o  b e  

p e r c e p t i o n s  o f  p a t i e n t s '  

n e e d s  f any  a t t e m p t  t o  a c t u a l l y  d e t e r m i n e  p a t i e n t s '  

w i t h  t h e  i d e a  t h a t  

p a t i e n t s  a r e  u n a b l e  t o  d e t e r m i n e  w h a t  is i n  t h e i r  ' b e s t  

i n t e r e s t s ' .  

T h i s  a p p r o a c h  is e v e n  more  a p p a r e n t  w h e r e  t h e  ' i n f o r m a l  

c o n f e r e n c e '  mode l  is  a d o p t e d  by r e v i e w  t r i b u n a l s .  A l t h o u g h  no  

r e l i a b l e  d a t a  on  t h e  o p e r a t i o n  o f  s u c h  b o d i e s  i s  a v a i l a b l e  some 

l i m i t e d  e n q u i r i e s  by t h i s  w r i t e r  i n  o n e  p r o v i n c e  whe re  r e v i e w  

t r i b u n a l s  d e a l i n g  w i t h  c i v i l  cases h a v e  a d o p t e d  t h i s  p a r t i c u l a r  

a p p r o a c h  C o l u m b i a ) ,  t e n d  s u p p o r t  t h e  p r o p o s i t i o n  34  

(see ,  a l s o ,  D o c k e r i l l , l 9 7 2 ) .  A l t h o u g h  a  l a w y e r  may a c t  a s  a 
J 

. b r e p r e s e n t a t i v e  f o r  a p a t i e n t  h i s - o r  h e r  r o l e  i s  u n c h a r a c t e r i s t i c  

o f  t h a t  t r a d i t i o n a l l y  a s c r i b e d  t o  a l a w y e r  a c t i n g  fo r  a  c l i e n t .  

A s  a member of t h e  r e v i e w  t r i b u n a l  a s  w e l l  a s  t h e  p a t i e n t s '  

a p p o i n t e e ,  t h e  l a w y e r  i s  , e s s e n t i a l l y  s e r v i n g  a s  b o t h  j u d g e  and  

a d v o c a t e ,  t a k i n g  ? a r t  i n  t h e  d i s c u s s i o n s  p e r t i n e n t  t o  t h e  



' d i s p o s i t i o n '  4 s  w e l l  a s  advanc ing  t h e  p a t i e n t s '  p e r s p e c t i v e .  It 

is  t h i s  d u a l i t y  t h a t  many p r a c t i t i o n e r s  s e e  a s  u n t e n a b l e  

(Green,1979;  G o s t i n  & R a s s a b y , l 9 8 0 )  and which ,  p e r h a p s _ m o r e  

i m p o r t a n t l y ,  p a t i e n t s  appea'r t o  f i n d  c o n f u s i n g . 3 5  x i t h o u g h  a . L 

#a 

l awyer  a c t i n g  f o r  a  p a t i e n t  may b o l d  a p r e - h e a r i n g  c o n f e r e n c e  

w i t h  h i s  ' c l i e n t '  d u r i n g  which t h e y  migh t  d i s c u s s  t h e  

p o s s i b i l i t y  o f  community t r e a t m e n t  a l t e r n a t i v e s ,  t h e  s o u r c e s  o f  

- s u p p o r t  t h a t  may e x i s t  i n  t h e  community and o t h e r  m a t t e r s  

r e l e v g n t  t o  t h e  c o m p i l a t i o n  o f  an  argument  i n  f a v o u r  o f  
0 

d i s c h a r g e  from t h e  i n s t i t u t i o n ,  t h e  o n l y  o p p o r t u n i t y  f o r  t h e  

advancement o f  such  m a t t e r s  o c c u r s  i n  t h e  c o n t e x t  o f  a n  i n f o r m a l  

d i s c u s s i o n  between t h e  members o f  t h e "  t r i b u n a l .  F o l l o w i n g  t h e  

d i s c u s s i o n ,  t h e  p a t i e n t  may be  c a l l e d  b e f o r e  t h e  t r i b u n a l  and 

g i v e n  an  o p p o r t u n i t y  t o  a d d r e s s  t h e  members. I n  t u r n ,  he o r  s h e  
A 

may be s u b j e c t e d  t o  q u e s t i o n i n g  p e r h a p s  by h i s  o r  h e r  a p p o i n t e e  

who w i l l  

t r i b u n a l  

a t t e m p t  r a i s e  m a t t e r s  h e l p f u l  t h e  p a t i e n t .  The 

t h e n  c a h s i d e r s  a l l  t h e  p o i n t s  o f  v iew and a t t e m p t s  t o  

a r r i v e  a t  a  c o n c l u s i o n  t h a t  i s  i n  t h e  ' b e s t  i n t e r e s t s '  o f  t h e  

p a t i e n t .  

I t  w i l l  be c l e a r  from t h i s  d e s c r i p t i o n  t h a t  t h e  
- 

c o n v e n t i o n a l  p r o c e d u r e s ,  and t h e r e f o r e  p r o t e c t i o n s ,  found i n  

r e l a t i o n  t o  c o u r t  p r o c e e d i n g s  a r e  n o t  f o l l o w e d .  Al though t h e  

an  o p p o r t u n i t y ,  v i a  h i s  o r  h e r  a p p o i n t e e ,  t o  

i n d i c a t e  what he o r  s h e  f e e l s  i s  i n  h i s  o r  h e r  ' b % s t  i n t e r , e s t s l ,  

t h e  i n d i v i d u a l  who w i l l  advance  t h a t  p e r s p e c t i v e  i s  a l s o  a  





f a s h i o n .  I n  t h e  p a t i e n t ' s  v i e w  b o t h  h e r  p r e s c r i b e d  chemo- the rapy  

and  h e r  i n v o l u n t a r y  i n , s t i t u  t i o n a l i s a  t i o n  were u n n e c e s s a r y  and  

s h e  s o u g h t  t r e a t m e n t ,  on a n  o u t - p a t i e n t  b a s i s ,  t h a t  i n v o l v e d  

8, ' . a l t e r n a t i v e  f o r m s  o f  t h e r a p y .  A s  t h e  l a t t e r  i n c l u d e d  a s s o c i a  t i o n "  

w i t h  a n  o r g a n i s a t i o n  t h a t  was deemed to  be  u n a c c e p t a b l e  t o  

p s y c h i a t r  ists s i m p l y  b e c a u s e  i t  c h a l l e n g e d  t h e i r  monopoly on  t h e  

p r o v i s i o n  and d e t e r m i n a t i o n  o f  ' s u i t a b l e '  t r e a t m e n t s ,  i t  

a p p e a r e d  t h a t  c o n s i d e r a b l e  b i a s  e n t e r e d  t h e  process o f  

d e c i s i o n - m a k i n g  . A s  t h e  l e g a l  worke r  p o i n t e d  o u t :  

" A f t e r  ( t h e  p a t i e n t )  was r e t u r n e d  t o  t h e  ward ,  t h e  
p s y c h i a t r i s t  (who had  d o m i n a t e d  t h e  h e a r i n g )  t o l d  h e r  

- l a w y e r  and  m y s e l f  t h a t  i-f w e  knew what  was good  f o r  o u r  
c l i e n t  w e  would make s u r e  t h a t  s h e  d i d  n o t  g o  t o  s u c h  
p l a c e s  a s  t h e  H a s s l e - F r e e  C l i n i c . .  . " 
( S t a n d i n g  S o c i a l  Deve lopment  C e m m i t t e e , l 9 7 8  : S1720-2)  . 

C( Such  v i g n e t t e s  d o  n o t ,  o f  c o u r s e ,  n e c e s s a r i l y  i n d i c a t e -  t h a t  b i a s  

is w i d e s p r e a d .  However,  it is  p o s s i b l e  t o  a r g u e  t h a t  incmany 

i n s t a n c e s  a  p a t i e n t ' s  p e r s p e c t i v e  is n o t  a c c e p t e d  b e c a u s e  o f  

d e f e r e n c e  to  t h e  p s y c h i a t r  i s t '  s e x p e r t  knowledge .  T r i b u n a l  

members may b e ,  t h e b r e t i c a l l y ,  i n  a  p o s i t i o n  whe re  t h e y  c a n  
CC 

i n t e r v e n e  on  a  p a t i e n t ' s  b e h a l f  b u t ,  p e r h a p s  b e c a u s e  o f  a  l a c k  
r 

o f  c o n f i d e . n c e  i n  t h e  v a l i d i t y  o f  t h e i r  j udgemen t ,  c h o o s e  n o t  t o  

\ p u r s u e  or s u p p o r t , t h e  p a t i e n t / c l i e n t l s  p e r s p e c t i v e  o f  need .  A s  

r e v i e w  h e a r i n g s  h a v e  b e e n  d e s c r i b e d  a s  ' k a n g a r o o '  or ' p y j a m a '  

c o u r t s  by b o t h  p a t i e n t s  and  t h e i r  r e p r e s e n t a t i v e s  ( S t a n d i n g  

S o c i a l  Development,Committee11978; I n s t i t u t e  o f  C r i m i n o l o g y ,  

1 9 7 8 )  i n  d i f f e r e n t  j u r i s d i c t i o n s  o n e  c a n  o n l y  assume t h a t  
7 



c o n s i d e r a b l e  d i s s a ' t i s f a c t i o n  e x i s t s  i n  r e l a t i o n  t o  t h e  c o n d u c t  

o f  r e y i e w  h e a r i n g s .  

Even where;  a  p a t i e n t  may be  r e p r e s e n t e d  by a ' p a r t i s a n "  

l a w y e r ,  a t  h e a r i n g s  more c l o s e l y  a p p r o x i m a t i n g  c o n v e n t i o n a l  

a d v e r s a r  i a l  s e t t i n g s ,  t h e i r  p e r s p e c t i v e  may n o t  r e c e i v e  an  

a d e q u a t e  a i r i n g .  A s  S h o n e r s , s t u d y  (1976)  i n d i ' c a t e s ,  t h e  c o n d u c t  

o f  A l b e r t a  r e v i e w  t r i b u n a l  h e a r i n g s  ( p a r t i c u l a r l y  i n  r e l a t i o n  to  

c i v i l  commitments )  s u g g e s t s  t h a t  t r i b u n a l s  may b e  f a i l i n g  i n  

t h e i r  a t t e m p t  t o  b a l a n c e  t h e  compe t ing  i n t e r e s t s  or p e r c e p t i o n s  

of n e e d ,  b e c a u s e  o f  t h e i r  r e l u c t a n c e  t o  a d o p t  e v e n  t h e  

e l e m e n t a r y  a s p e c t s  o f  a  c o u r t  s e t t i n g .  A l t h o u g h  s h e  acknowledged  

. . t h e  d a n g e r  o f  ' o v e r -  j u d i c i a l i s a t i o n '  and t h e  p o s s i b l e  need  t o  

a v o i d  g e n e r a t i n g  a s e n s e  o f  ' w r o n g d o i n g '  i n  t h e  p a t i e n t ,  t h e r e  

was e v i d q n c e  to  s u g g e s t  t h a t  i n  f a i l i n g  t o  acknowledge  i t s  

e s s e n t i a l l y  j u d i c i a l ,  r a t h e r  t h a n  a d m i n i s t r a t i v e ,  f u n c t i o n  t h e  

t r i b u n a l s  were a c c e p t i n g  and  r e i n f o r c i n g  a  b i a s  t o w a r d s  a  

m e d i c a l  model o f  a d j u d i c a t i o n  t h a t  o v e r - r o d e  t h e  b a s i c  t e n e t s  o f  

n a t u r a l  j u s t i c e , .  Thus ,  w h i l s t  l a w y e r s  may b e  p r e s e n t  a t  r e v i e w  

t r i b u n a l  h e a r i n g s  t o  r e p r e s e n t  p a t i e n t s ,  t h e y  were u n a b l e  to  

e f f e c t i v e l y  a d v a n c e  t h e  p a t i e n t s '  p e r c e p t i o n  o f  need  and  had  

r e a s o n  t o  d o y b t  t h e  i m p a r t i a l i t y  o f  t h e  t r i b u n a l  i n  s i t u a t i o n s  

where t h e y  were a c t u a l l y  a b l e  t_p p r e s e n t  ' e v i d e n c e '  or c r o . s s  

examine  ' w i t n e s s e s '  . 38  

I n d e e d ,  t h e  s e r i o u s n e s s  w i t h  which p a n e l s  v i e w  t h e  

p a t i e n t ' s  l a w y e r ' s  ro le  i n  t h e  p r o c e e d i n g s  i s  a d e q u a t e l y  



* d e m o n s t r a t e d  by o n e  i n c i d e n t  o h s e r v e d  by Shone  where  t h e  

t r i b u n a l ,  h a v i n g  e x c l u d e d  a  p a t i e n t  f rom t h e  h e a r i n g  i n  h i s  

' b e s t  i n t e r e s t s ' ,  a p p o i n t e d  a  l a w y e r  f rom t h e  P u b l i c  T r u s t e e ' s  

o f f i c e  to  a c t  f o r  t h e  p a t i e n t .  W h i l s t  t h i s  may seem t o  be a  

c l e a r  d e m o n s t r a t i o n  of t h e  p a n e l ' s  e n t h u s i a s m  to  e n s u r e  t h a t  t h e  

p a t i e n t ' s  p e r s p e c t i v e  was a d e q u a t e l y  a d v a n c e d ,  it mus t  be  

r e a l i s e d  t h a t  t h e  l a w y e r  i n  q u e s t i o n  was w a i t i n g  to  r e p r e s e n t  
. /-- 

-4 
t h e  P u b l i c  T r u s t e e ' s  o f f i c e  i n  a  compe tency  m a t t e r  and  had 

n e i  t h 3 r  knowledge o f  t h e  c l i e n t ' s  c i r c u m s t a n c e s  no r  a n y  

expe&nce  i n  m e n t a l  h e a l t h  m a t t e r s  beyond t h a t  p e r t a i n i n g  t o  
/ 

t h e  management o f  e s t a t e s .  H e  was ,  i n  e f f e c t ,  t h rown  a  ' dock  

b r i e f '  t h a t  h e  was r e l u c t a n t  t o  c a t c h .  A s  Shone  p u t  i t :  

" N o  o n e  was more s t a r t l e d  t h a n  t h e  l a w y e r  h i m s e l f  when 
t h e  c h a i r m a n  named him to  a c t  d u r i n g  t h e  a p p l i c a n t ' s  
e x c l u s i o n .  . . H e  s a t  t h r o u g h  t h e  m e d i c a l  e v i d e n c e  i n  
s e l f - c o n s c i o u s  s i l e n c e .  Not  o n c e  d i d  h e  c o n f e r  w i t h  t h e  
a p p l i c a n t  or e n d e a v o u r  to  s p e a k  o n  h i s  b e h a l f .  The  
a p p o i n t m e n t  smacked o f  p r e t e n s e .  " (1976:  1 7 9 )  

Such  p r e t e n s e  may c o n t a i n  a n  e l e m e n t  o f  d i s p l e a s u r e  whe re  a  

t r u l y  p a r t i s a n  a d v o c a t e  d o e s  a p p e a r  f o r  a  p a t i e n t .  A s  Shone 

n o t e d  (9 c i t ) ,  t h e  f r i c t i o n  be tween  m e n t a l  h e a l t h  p r a c t i t i o n e r s  

and l a w y e r s  a f f e c t s  r e v i e w  t r i b u n a l  a t t i t u d e s  t o w a r d s  l a w y e r s  

who d i s c h a r g e  t h e i r  d u t y  to  a  c l i e n t  i n  a  t r a d i t i o n a l  ( i n d e e d  

e t h i c a l )  f a s h i o n .  I t  i s  a  f r i c t i o n  t h a t  may i n  f a c t  harm a  

p a t i e n t  who is a t t e m p t i n g  t o  h a v e  h i s  o r  h e r  p e r c e p t i o n  o f  need  

a d v a n c e d  by a r e p r e s e n t a t i v e ,  whe re ,  i r r e s p e c t i v e  o f  l e g i s l a t i v e  

i n t e n t ,  a  t r i b u n a l  p e r s o n a l l y  f a v o u r s  t h e  ' m e d i c a l  mode l '  o f  



d e c i s  ion-making.  I n  o n e  i n c i d e n t  e n c o u n t e r e d  by Shone  (9 - c i t )  , 

a  member o f  a r e v i e w  t r i b u  a l ,  on h e a r i n g  t h a t  a  p a t i e n t  was 1 
r e p r e s e n t e d ,  was h e a r d  t o  r e m a r k ,  "oh no ,  t h e r e  g o e s  t h e  

m o r n i n g , "  a  c l e a r  r e f e r e n c e  t o  t h e  t ime-consuming and  p e r c e i v e d .  

w a s t e f u l n e s s  of h a v i n g  l a w y e r s  a p p e a r  f o r  p a t i e n t s .  

The  e x t e n t  t o  which  t h i s  n e g a t i v e  i m p r e s s i o n  a f  f e c t s  r e v i e w  
f C 

t r i b u n a l  d e c i s i o n - m a k i n g  is moot. However, it i s  p o s s i b l e  to  

a r g u e  t h a t  where  r e v i e w  t r i b u n a l s  f a v o u r  a  n o n - c o n f l i c t u a l  

a p p r o a c h  t o  t h e  c o n d u c t  o f  h e a r i n g s  and d e m o n s t r a t e  a 

w i l l i n g n e s s  t o  a c c e p t  a d o m i n a t i o n  by p h y s i c i a n s  who a r e  members 

o f  p a n e l s ,  a n  o b j e c t i o n  t o  a  l a w y e r  who a t t e m p t s  to  a d v a n c e  h i s  
I 

c l i e n t ' s  p e r s p e c t i v e  i n  an  a d v e r s a r i a l  c o n t e x t  may f l o w  o v e r  
P- 

i n t o  t h e  s u b s e q u e n t  d e l i b e r a t i o n s  o f  t h e  t r i b u n a l .  The  e f f e c t  

may b e  s u ~ h  t h a t  l a w y e r s  who ( p e r h g p s  i n  k e e p i n g  w i t h  t h e  s p i r i t  

o f  t h e  r e l e v a n t  l e g i s l a t i o n )  a d o p t  a  p a r t i s a n  a d v o c a t e  a p p r o a c h  
+ - 

may f i n d  t h a t  t h e y  a r e  n o t  a c t i n g  i n  t h e  ' b e s t  i n t e r e ~ t s '  o f  

t h e i r  c l i e n t .  I n  s u c h  c i r c u m s t a n c e s  t h e  c l i e n t  becomes -  t h e  

v i c t i m  o f  a  c o n f l i c t  be tween  t w o  compe t ing  p e r c e p t i o n s  o f  t h e  

c l i e n t ' s  n e e d s  d i s g u i s e d  a s  an  e x e r c i s e  i n  d e t e r m i n i n g  what i s  

i n  h i s  or h e r  ' b e s t  i n t e r e s t s ' .  

The  f o r e g o i n g  a n a l y s i s  o f  t h e  p r o v i s i o n  o f  C a n a d i a n  

l e g i s l a t i o n  p e r t a i n i n g  t o  r e v i e w  t r i b u n a l s  and t h e  b r i e f  

d i s c u s s i o n s  o f  t h e  p r o b l e m s  o r  r e v i e w  t r i b u n a l s  i n  p r a c t i c e  - 

s u g g e s t ,  it is a r g u e d ,  t h r e e  main  t h i n g s :  
. - 

1. I t  i s  a p p a r e n t  t h a t  p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  



p a t i e n t s '  n e e d s  ( and  p e r h a p s  t h e i r  own n e e d s )  h a v e  s t r o n g l y  

i n f l u e n c e d  t h e  c o n t e n t  o f  e n a b l i n g  l e g i s l a t i o n .  Where 

p a t i e n t s '  r i g h t s  h a v e  been  e s t a b l i s h e d  t h e y  a r e  s p l i n t e r e d '  

and  i n c o n s i s t e n t  to t h e  p o i n t  where t h e y  may b e  l a r g e l y  J 

i n e f f e c t i v e .  A s  s u c h  o n l y  ' l i p - s e r v i c e '  a p p e a r s  t o  h a v e  been  

p a i d  t o  l a w y e r - c e n t r e d  p e r c e p t i o n s  o f  need a n d ,  a s  a  

c o n s e q u e n c e ,  t h e  c o n v e n t i o n a l  p r o t e c t i o n s  a f f o r d e d  to  

p e r s o n s  who h,ave had or a r e  a b o u t  to  h a v e ,  t h e i r  l i b e r t y  ,' 
c u r t a i l e d ,  a r e  a b s e n t .  b 

2 .  I n  g r a n t i n g  w i d e  d i s c r e t i o n  and powers  t o  r e v i e w  t r i b u n a l s ,  

v i s - a - v i s  t h e  c o n d u c t  o f  t h e i r  h e a r i n g s ,  a n  a t t e m p t  a p p e a r s  

t o  h a v e  been  made t o  e n c o u r a g e  a n  i n f o r m a l  a p p r o a c h  t o  

d e c i s i o n - m a k i n g  . A l t h o u g h  t h e  c o m p o s i t i o n  o f  t r  i b u n a l s  i s  
, . 

l a r g e l y  mixed ,  i t  a p p e a r s  t h a t  some d e g r e e  o f  p s y c h i a t r i c  

d o m i n a t i o n  may o c c u r .  A s  a  c o n s e q u e n c e  t h e  i n f o r m a l  a p p r o a c h  

may be  a  f a c a d e  c o n c e a l i n g  a  c h a r a d e .  The p s y c h i a t r i s t  - 

member o f  a  t r i b u n a l  may beTjmore i n c l i n e d  t o  s imp ly .  a c c e p t  

t h e  r ecommenda t ions  made by a  c o l l e a g u e *  t r e a t i n g  t h e  

a p p e l l a n t  a n d ,  b e c a u s e  o f  h i s  or h e r  ' e x p e r t '  s t a t u s ,  may 

h a v e  t h e  power t o  e f f e c t i v e l y  e n c o u r a g e  o t h e r  members o f  t h e  
t 

t r i b u n a l  to a u t o m a t i c a l l y  f o l l o w  s u i t .  I n  t h e  a b s e n c e  o f  

r e s e a r c h ,  t h e  p r e c i s e  e x t e n t  to  wh.ich t h i s  may o c c u r  i s  

unknown. 

3 .  Even where l e g i s l a t i o n  p r o v i d e s ,  f o r  r e p r e s e n t a t i o n  a n d ' a n  

a c t i v e  ro l e  on  t h e  p a r t  o f  a  l a w y e r  r e p r e s e n t i n g  a  p a t i e n t ,  



0 

t h e  a p p l i c a t i o n  o f  t h i s  ro le  may a c t u a l l y  b e  . ' 
c o u n t e r - p r o d u c t i v e  to t h e  p a t i e n t ' s  i n t e r e s t s .  A s  t h e  . 

p s y c h i a  t r  i c - c e n t r e d  p e r c e p t i o n  o f  p a t i e n t s '  n e e d s  seems t o  

d o m i n a t e  t h e  a c t i v i t i e s  o f  t r i b u n a l s  and a s  s u c h  p e r c e p t i o n s  

i n c l u d e  a  r e j e c t i o n  o f  a p r o c e s s  o f  c a s e  r e v i e w  i n  an  

a d v e r s a r i a l  c o n t e x t ,  a  l a w y e r  who a t t e m p t s  t o  a p p l y  h i s  

c l i e n t ' s  r i g h t s  may c o n • ’  r o n t  an  h o s t i l e  r a t h e r  t h a n  

i m p a r t i a l ,  t r i b u n a l .  

I n  a t t e m p t i n g  t o  s t r i k e  a  compromise 

p e r c e p t i o n s  o f  need ,  l e g i s l a t o r s  may h a v e  

and f u r t h e r  c o n f l i c t .  C l e a r l y  t h e  o v e r a l l  

be tween  c o m p e t i n g  

c r e a t e d  b o t h  c o n f u s i o n  

s i t u a t i o n  d o e s  n o t  

a s s i s t  t h o s e  p r o v i d i n g  l e g a l  s e r v i c e s  t o  m e n t a l  h e a l t h  p a t i e n t s ;  

a  somewhat p a r a d o x i c a l  s t a t e  o f  a f f a i r s  g i v e n  t h a t ,  a s  i n d i c a t e d  

i n  C h a p t e r  3 ,  , t h e  d e v e l o p m e n t  o f  r e v i e w  p r o c e e d i n g s  c a n  b e  s e e n  

a s  a  s o u r c e  o f  encouragemen t  i n  t h e  e v o l u t i o n  o f  s u c h  s e r v i c e s .  

I n  t h e o r y  and  i n  p r a c t i c e ,  t h e  t a s k  c o n • ’  r o n t i n g  l e g a l  workers i s  

complex  f o r  w h i l s t  t h e y  h a v e  been  g i v e n  encouragemen t  w i t h  one  

hand t h e i r  w o r k  h a s  been  r e s t r a i n e d  w i t h  t h e  o t h e r .  Such  w o r k e r s  

t h e r e f o r e  f a c e  a  two- fo ld  t a s k :  i )  t h e  e f f e c t i v e  r e p r e s e n t a t i o n  

o f  - p a t i e n t s  w i t h i n  e x i s t i n g  s t r u c t u r e s  ( b o t h  t h o s e  c r e a t e d  by 

l e g i s l a t i o n  and t h o s e  c r e a t e d  by t h e  a c t u a l  c o n d u c t  o f  

t r i b u n a l s ) ;  and  i i )  a  c o n t i n u e d  f i g h t  f o r  t h e  e s t a b l i s h m e n t  o f  
&' 

e f f e c t i v e  and c o n s i s t e n t  r s and f o r  t h e  j u s t  and e q u i t a b l e  

c o n d u c t  o f  h e a r i n g s  by  t r  u n a l s .  6 



NOTES a 

1: 75  W i s  2d 276 ( 1 9 7 7 ) .  S e e  a l so  Wallace v  K e r m  1 3  CLR 2243 - -  

2: 100 US App DC 247 ( 1 9 5 7 ) .  

k 

5: See., i n  g e n e r a l ,  my d i s c u s s i o n  i n  C h a p t e r  2.  

6 :  S e e  my d i s c u s s i o n  i n  C h a p t e r  2 .  

7: I t  s h o u l d  be  n o t e d  t h a t  t h i s  is n o t  t h e  sole  r e a s o n  f o r  
I 

d e p r i v i n g  a p a t i e n t  of h i s  or h e r  l i b e r t y .  I t  may a l so  be  deemed 

n e c e s s a r y  i n  t h e  ' b e s t  i n t e r e s t s '  o f  t h e  community  a t  l a r g e  i f  

it i s  b e l i e v e d  t h a t  t h e  p a t i e n t  is  ' d a n g e r o u s ' .  However ,  a s  I 

n o t e d  i n  C h a p t e r  4 ,  I am p r i n c i p a l l y  c o n c e r n e d  w i t h  p e r c e p t i o n s  

o f  p a t i e n t s '  n e e d s  r a t h e r  t h a n  t h e  n e e d s  o f  t h e  community .  T h i s  



l a t t e r  i s s u e  w i l l ,  t h e r e f o r e ,  b e  - by-pas sed .  

1 

8: The  r e l e v a n t  l e g i s l a t i o n  w i l l  b e  i t e m i s e d  and  d i s c u s s e d  i n  

d e p t h  i n  t h i s  C h a p t e r .  
3 

9: I n  som& p r o v i n c e s  t h e s e  b o d i e s ,  known a s  L i e u t e n a n t  
A1 

G o v e r n o r ' s  A d v i s o r y  Review B o a r d s ,  a re  d i s t i n c t  f r o m  t h e  m e n t a l  \ .  
I 17 

h e a l g h  r e v i e w  b o a r d s / p a n e l s  s e t  up u n d e r  m e n t a l  h e a l t h  and  

r e l a t e d  l e g i s i a u . o n  ( B r i t i s h  Co lumbia ,  S a s k a t c h e w a n ,  M a n i t o b a ,  

A l b e r t a ,  Q u e b e c ,  Nova S c o t i a ,  Newfound land )  . I n  o t h e r  p r o v i n c e s  . 
t h e  m e n t a l  h e a l t h  r e v i e w  b o a r d s / p a n e l s  h a v e  a combined  ro le ,  

. . 
d e a l i n g  w i t h  b o t h  t h o s e  i n v o l u n t a r i l y  commi t t ed  i n  a c i v i l  

I 

c o n  t e x t  and  t h o s e  i n v o l u n t a r i l y  c o m m i t t e d  i n  a  c r i m i n a l  c o n t e x t  

( O n t a r i o ,  P r i n c e  Edward I s l a n d ,  N e w  B r u n s w i c k ) .  

5'- 

1 0 :  S o u t h  A U - i t r a l i a  ( S e c . 2 9 ,  M e n t a l  H e a l t h  A c t  1 9 7 6 - 1 9 7 7 ) .  
--- 

West A u s t r a l i a  ( S e c . 1 1 ,  M e n t a l  H e a l t h  A c t  1 9 6 2  ( u n d e r  r e v i e w )  ) . 
Q u e e n s l a n d  ( S e c .  1 4 ,  M e n t a l  H e a l t h  A c  tl97;'4). 

T a s m a n i a  ( S e c . 2 2 ,  M e n t a l  H e a l t h  A c t 1 9 6 3 ) .  

11: N e w  S o u t h  Wales ( S e c . 1 2 ,  M e n t a l  

S c o t l a n d ,  ( S e c .  28 ,  M e n t a l  H e a l t h  ( S c o t l a n d )  A c t  1 9 6 0 )  . 
3 j N e w  Z e a l a n d  ( S e c . 2 1 ,  M e n t a l  H e a l t h  A c t  1 9 6 9 ) .  

I n  t h e s e  j u r s i d i c t i o n s ,  r e v i e w  p r o c e d u r e s  a r e  made a v a i l a b l e  by 

way o f  p r e  or post commitment  h e a r i n g s  b e f o r e  M a g i s t r a t e s  o r  
f, 



' 
t h e i r "  e q u i v a l e n t .  The  r e a s o n s  f o r  t h e  s e l e c t i o n  o f  t h e  d i f f e r e n t  

p r o c e d u r e s  i n  t h e  v a r i o u s  Commonwealth j u r i s d i c t i o n s  

( p a r t i c u l a r l y  b e t w e e n  t h e  y e a r s  1958  a n d  1 9 6 3 )  a n d ,  whe re  n o  

r e v i e w  f a c i l i t i e s  a r e  p r o v i d e d ,  t h e  u s e  o f  ' O f f i c i a l  V i s i t o r s '  

a s  a n  a l t e r n a t i v e  ( e . g .  i n  t h e  s t a t e  o f  v i c t o r i a ,  A u s t r a l i a ) ,  is  
.P -, 

w o r t h y  o f  c l o s e r  i n v e s t i g a t i o n .  

12 :  I n  f i v e  o f  t h e s e  p r o v i n c ~ i ~ ~ ' p r o t e c t i v e '  e f f e c t  o f  s u c h  
, 

t r i b u n a l s  h a s  b e e n  s u p p l e m e n t e d  by e n s h r  i n i n g  a s p e c i f i c  r i g h t  

o f  a p p e a l  or a p p l i c a t i o n  f o r  r e v i e w ,  t o  a  p u r e l y  j u d i c i a l  body.  
.t 

T h i s  w i l l  b e  d i s c u s s e d  more f u l l y  l a t e r  i n  t h i s  c h a p t e r .  

13 :  B r i t i s h  Co lumbia :  30 ' d a y s  a f t e r  commitment  and  t h e n  a t  any  

t3me p r o v i d i n g  a r e v i e w  h a s  n o t  o c c u r r e d  i n  t h e  p r e c e d i n g  6 

m o n t h s  ( S e c . 2 1 ,  M e n t a l  H e a l t h  A c t  RSBC 1979  c . 2 5 6 ) .  
7 0 

Newfoundland:  A p p l i c a t i o n  may b e  made a t  a n y  t i m e  b u t  t h e  

a p p l i c a t i o n  may b e  d i s m i ~ d  s u m m a r i l y  i f  i t  i s  made w i t h i n  6 

mon ths  o f  a  p r e v i o u s ,  u c c e s s f u l  a p p e a l .  ( S e c . 1 7 ,  M e n t a l  
f 

H e a l t h  A c t  S N  1 9 7 1  c . 8 0 ) h l -  

14  : T h e  t r i b u n a l  is oblicfed t o  r e v i e w  c a s e s  e v e r y  6 mon ths  for  

up to  2 y e a r s  and t h e n  a n n u a l l y ,  or w i t h i n  30 d a y s  of  a r e q u e s t  

by a p a t i e n t  or o t h e r  p a r t y  u n l e s s  a r e v i e w  h a s  o c c u r r e d  w i t h i n  

t h e  p r e v i o u s  6  mon ths  ( S e c . 5 7 ,  H o s p i t a l s  A c t  SNS 1977  c . 4 5 )  



1 5 :  N o t e  t h a t ,  i n  Q u e b e c ,  t h e  e q u i v a l e n t  o f  a  r e v i e w  t r i b u n a l  i s  

p r q v i d e d  t h r o u g h  t h e  M e n t a l  P a t i e n t s '  P r o t e c t i o n  D i v i s i o n  o f  t h e  

S o c i a l  A f f e i r s  Commiss ion .  

16 :  N e w  Brunswick  : a n  i n v o l u n t a r y  p a t i e n t  or r e p r e s e n t a t i v e  may 

a p p l y  f o r  r e v i e w  30 d a y s  a f t e r  commitment  a n d  t h e n  o n  e v e r y  

r e n e w a l  o f  a c e r t i f i c a t e  ( a t  f i r s t  a f t e r  2  m o n t h s ,  t h e n  a 

f u r t h e r  3  ' m o n t h s ,  t h e n  6 m o n t h s .  a n d ,  f i n a l l y ,  a n n u a l l y )  ( S e c .  3 1 ,  

r;r M e n t a l  R e a l t h  A c t  RSNB-1973 c . M - l o ) .  
- 

P r i n c e  Edward I s l a n d :  a s  N e w  Brunswick  ( S e c . 2 6 ,  M e n t a l  H e a l t h  

+' A c t  RSPE 1974  c.M-9). 

Quebec :  a p a t i e n t  or any  p e r s o n ,  may r e q u e s t  re .v iew w i t h i n  90 

d a y s  o f  commitment .  Whenever a p e r s o n  i s  i n v o l u n t a r i l y  c o m m i t t e d  

t h e  r e l e v a n t  i n s t i t u t i o n  m u s t ,  a f t e r  30 d a y s ,  n o t i f y  t h e  re -v iew 

t r i b u n a l  who may t h e n  make a n  e n q u i r y  e v e n  t h o u g h  a p a t i e n t  o r  

o t h e r  p a r t y  h a s  n o t  made a n  a p p l i c a t i o n .  S i m i l a r  n o t i f i c a t i o n  

m u s t  a l so  b e  s e n t  on  r e n e w a l  o f  d e t e n t i o n  ( e v e r y  6 m o n t h s )  

( S e c s .  48 & 48A, M e n t a l  P a t i e n t s '  P r o t e c t i o n  A c t  SQ 1 9 7 2  c . 4 4 ) .  -- 

S a s k a t c h e w a n :  a p a t i e n t  or n e a r e s t  r e l a t i v e  may m a k e  a n  ' ,_ yL 

a p p l i c a t i o n  f o r  r e v i e w  on o n e  o c c a s i o n  o n l y  f o l l o w i n g  commitment  

and  o n  t h e  i s s u e  o f  e a c h  r e n e w a l  c e r t i f i c a t e  ( e v e r y  3  m o n t h s  for  

1 y e a r  and  t h e n  ' a n n u a l l y )  ( S e c .  2 4 ,  M e n t a l  H e a l t h  - A c t  RSS 1 9 6 3  

345  ( u n d e r  r e v i e w ) .  B 

A l b e r t a :  a p a t i e n t  or r e p r e s e n t a t i v e  may a p p l y  f o r  r e v i e w  30 

d a y s  a f t e r  commitment  and  t h e n  o n  e v e r y  r e n e w a l  o f  a c e r t i f i c a t e  

6 . , 

P 2  



( a t  f i r s t  - a f t e r  a f u r t h e r  60  d a y s  and  t h e n  e v e r y  6  m o n t h s )  

( S e c . 3 8  M e n t a l  H e a l t h  A c t  RSA 1 9 7 2  c . 1 1 8 ) .  

1 7 :  A p a t i e n t  or a n y  p e r s o n  may a p p l y  f o r  r e v i e w  when a  

' c e r t i f i c a t e  of i n v o l u n t a r y  a d m i s s i o n  comes i n t o  f o r c e ,  on 

r e n e w a l  o f  a  c e r t i f i c a t e  ( a f t e r  30 d a y s ,  t h e n  a f u r t h e r  60  d a y s  

a n d ,  f i n a l l y ,  e v e r y  3 m o n t h s )  or when a v o l u n t a r y  p a t i e n t  i s  

re -c lass i f  i e d  a s  i n v o l u n t a . r y  ( S e c .  2 8 ,  M e n t a l  H e a l t h  A c t  SO 3978 

18': T h i s  seems t o  b e  t h e  case i n  a l l  p r o v i n c e s  e x c e p t  

Newfoundland  b u t  is  m o s t  c l e a r l y '  e x p r e s s e d  i n  Quebec :  

"The ( S o c i a l  Af f a i r s )  Commission m u s t ,  b e f o r e  r e n d e r i n g  
any  d e c i s i o n ,  a l l o w  t h e  p a r t i e s  to  b e  h e a r d .  A t  t h e  
p r o o f  and  h e a r i n g ,  e a c h  p a r t y  is e n t i t l e d  t o  b e  a s s i s t e d  
by a n  a d v o c a t e  a n d  may examine  t h e  w i t n e s s e s  a n d  s t a t e  
h i s  a r g u m e n t s .  The  Commission s h a l l  a s c e r t a i n ,  when i t  
h e a r s  an  a p p l i c a t i o n  f o r  r e v i e w  ( f r o m  a  m e n t a l  h e a l t h  

?--' p a t i e n t )  t h a t  t h e  p e r s o n  making  t h e  a p p l i c a t i o n  i s  
r e p r e s e n t e d  by a n  advoc . a t e . "  

= - ( S e c . 3 5 ,  S o c i a l  A f f a i r s  Commission A c t  SQ 1974  c . 3 9 ) .  - 

1 9 :  Quebec ,  Newfound land ,  P r i n c e  Edward I s l a n d ,  N e w  Brunswick .  

20: The  o c c a s i o n s  upon wh ich  s u c h  a p p l i c a t i o n s  c a n  b e  made a r e  

l a i d  o u t  i n  n o t e s  1 3 ,  1 4 ,  1 6 ,  a n d  1 7  above .  
-. 

21: I t  s h o u l d  b e  n o t e d  t h a t ,  i n  Newfoundland ,  w h e r e  a r i g h t  t o  a 



- -. 

- I .  

h e a r i n g  is e s t a b l i s h e d ,  t h i s  is c o n d i t i o o e d  by a d i s c r e t i o n a r y  

power  awarded  t o  t h e  t r  i b u n a 1 . -  Under S e c . 1 8 ,  M e n t a l  H e a l t h  A c t  - b' 

(SN 1 9 7 1  c . 8 0 )  t h e  t r i b u n a l  may, w i t h  t h e  a p p r o v a l  o f  t h e  

M i n i s t e r  of K e a l t h ,  d i s m i s s  a n  a p p e a l  s u m m a r i l y  i f ,  i )  

c o n s i d e r e d  t o  be v e x a t i o u s ,  f r i v o l o u s  or n o t  made i n  good f a i t h ;  

i i )  t h e  a p p e l l a n t  d o e s  n o t  h a v e \ a  p e r s o n a l  i n t e r e s t  i n  t h e  

s u b j e c t  matter;  o r  i i i )  it is w i t h i n  s i x  mon ths  o f  a p r e v i o u s  

a p p e a l .  Items i )  a n d  i i )  a re  s i m i l a r  t o  t h e  w o r d i n g  o f  S e c .  1 4 1  
Y 

o f  t h e  M e n t a l  H e a l t h  A c t  , (Eng land /Wale s )  , 1 9 5 9 ,  t h e  r e s t r i c t i v e  
f 

e f f e c t  o f  which  was ' d i s c u s s e d  i n  C h a p t e r  2 .  

22: S e e  Sec .18  ( 3 )  M e n t a l  H e a l t h  A c t  SN 1 9 7 1  c . 8 0 .  
-7 

23:  The  d i f f e r e n t  a p p r o a c h e s  t h a t  a p p e a r  to  b e  t a k e n  w i l l  b e  

. - 
d i s c u s s e d  l a t e r  i n  t h i s  c h a p t e r .  

24: S e c .  27 ~ e n t a l  ' H e a l t h  A c t  -RSBC 1 9 7 9  c . 2 5 6 .  - 
& .  

A p e r s o n  may a p p l y  to  t h e  Supreme C o u r t  f o r  a n  o r d e r  p r o h i b i t i n g  

t h e  a d m i s s i o n  o f  a p e r s o n  t o  h o s p i t a l  ( w r i t  o f  p r o h i b i t i o n )  , and  

a n  o r d e r  t h a t  t h e  p ' a t i e n t  b e  d i s c h a r g e d  i r r e s p e c t i v e  o f  t h e  

r e v i e w  p a n e l ' s  d e l i b e r a t i o n  ( w r i t  o f  h a b e a s  c o r p u s  w i t h  

c e r t i o r a r i  i n  a i d ) .  

25: A p r o v i s i o n  f o r  j u d i c i a l  r e v i e w  (on a p p e a l  f r o m  a t r i b u n a l  

d e c  is i o n )  h a s  b e e n  i n c l u d e d  t h e  O n t a r i o  ~ e n t a i  H e a l t h  A c t  



1978 c .50 :  S e c  30F)  b u t  h a s  n o t  y e t  been  p r o c l a i m e d .  A s t r i c t l y  

+ m i t e d  r i g h t  o f  r e v i e w  a lso  e x i s t s  i n  Newfoundland ( S e c . 1 9  

M e n t a l  , H e a l t h  A c t  SN 1 9 7 1  c . 8 0 ) ,  where a  p a t ~ i e n t  may ' a p p e a l  a ,  

d e c i s i o n  o f  a r e v i e w  t r i b u n a l ,  to  t h e  P r o v i n c i a l  Supreme C o u r t ,  

on  a  q u e s t i o n  o f  l a w  o n l y .  

26:  I t  s h o u l d  be n o t e d ,  however ,  t h a t  i n  Nova S c o t i a  t h e  
d 

r e l e v a n t  s e c t i o n  i s  so worded t h a t  it c o u l d  be  c o n s t r u e d  t o  

p r o v i d e  f o r  a n  a p p e a l  f rom a  r e v i e w  t r i b u n a l . .  ( S e e  S e c .  

39 ( 1 ) H o s p i t a l s  A c t  SNS 

27 :  I n  a d d i t i o n ,  b u t  c l o s e l y  c o n n e c t e d  to  t h e  i s s u e s  examined i n  

t h i s  a r e a ,  c o n s i d e r a b l e  c b n c e r n  h a s  been  e x p r e s s e d  t h a t ,  i n  

r e p r e s e n t i n g  p a t i e n t s  b e f o r e  t r i b u n a l s ,  l e g a l  w o r k e r s  a r e  a t  a 

d i s a d v a n t a g e  where  t h e y  c a n n o t g a i n  a c c e s s  t o  r e l e v a n t  h o s p i t a l  

r e c o r d s  ( s e e ,  e , g .  S t a n d i n g  S o c i a l  Development  Cornrn i t tee , l978;  

G o s t i n  & R a s s a b y , l 9 8 0 ) .  R e s i s t a n c e  t o  a l l o w i n g  r e p r e s e n t a t i v e s  

t o  g a l n  a c c e s s  is j u s t i f i e d  on t h e  b a s i s  t h a t  t h i s  would b r e a c h  

d o c t o r / p a t i e n t  c o n f i d e n t i a l i t y  and ,  where s u c h  r e c o r d s  were 

v i ewed  by 'a p a t i e n t ,  c o u l d  l e a d  to  d i s r u p t i o n s  i n  r e l a t i o n  t o  

t h e r a p y .  I n  a d d i t i o n  it may p l a c e  a  l e g a l  worker i n  a n  awkward 

p o s i t i o n  where h e  o r  s h e  g u a r a n t e e d  n o t  to  e x p o s e  t h e  . c o n t e n t s  

o f  a  f i l e  to  a  p a t i e n t / c l i e n t  when t a k i n g  i n s t r u c t i o n s / g i v i n g  - 

a d v i c e .  A l t h o u g h  t h i s  d e b a t e  w i l l  c o n t i n u e  f o r  some t i m e ,  some 

p r o v i n c e s  have  r e c o g n i s e d  t h a t  d e s p i t e  t h e  ' e t h i c a l '  d i l emmas  a  



p a t i e n t s '  r e p r e s e n t a t i v e  n e e d s  t o  be a b l e  to  view a t '  l e a s t  p a r t  

o f  a  p a t i e n t ' s  r e c o r d  i n  o r d e r  t o  p r o p e r l y  r e p r e s e n t  a  p a t i e n t .  

Consequen t ly  a  l i m i t e d  r i g h t  h a s  been e s t a b l i s h e d .  S e e  Sec .  63 ,  w 

H o s p i t a l s  A c t  SNS 1977 c .45 ;  Sec .50 .1  Menta l  H e a l t h  - A c t  RSA 1972 

c .118.  S e e  a l s o  ~ e c . 3 0 d  Menta l  H e a l t h  A c t  SO 1978 c .264 ' 
v 

b - 
D 

(unproc la imed)  . S e e ,  a l s o ,  t h e  judgement i n  - R e  A b e 1 , e t  -- a l ,  and 

. t ( ~ d v i s o r ~  Review Board (1981)  56 CCC ( 2 d )  1 5 3 ,  d i s c u s s e d  i n  

C h a p t e r  2 .  Where ' s u c h  p r o v i s i o n s  do n o t  e x i s t  ( i . e .  i n  a l l  

p r o v i n c e s  e x c e p t  Nova S c o t i a  and A l b e r t a )  it c o u l d  be a rgued  , 

t h a t  t h e  a l r e a d y  q u e s t i o n a b l e & f e c t  o f  t h o s e  r i g h t s  t h a t  have  

been e s t a b l i s h e d  i n  r e l a t i o n  \* rev iew h e a r i n g s  is f u r t h e r  

r educed .  . 7 
I t  is a-lso n e c e s s a r y  to  c o n s i d e r  t h e  e x t e n t  t o  which 

p a t i e n t s  have been g r a n t e d  a r i g h t  to  b e  n o t i f i e d  o f  .<heir 

r i g h t s  i n  r e s p e c t  o f  r ev iew h e a r i n g s .  I t  h a s  been wid 

r e c o g n i s e d  i n  t h e  c o n t e x t  o f  l e g a l  a i d  , g e n e r a l l y  t h a t  u n l e s s  

p e r s o n s  a r e  a d v i s e d  o f  t h e i r  r i g h t s  and t h e  e x e r c i s e  o f  such  

r i g h t s  is p r o a c t i v e l y  encouraged ,  c l i e n t s  w i l l  g e n e r a l l y  n o t  

p u r s u e  t h e i r  e n t i t l e m e n t s  f o r  a  number o f  r e a s o n s .  I n  t h e  menta l  

h e a l t h  a r e a ,  t h e  o f t e n  i n c a p a c i t a t e d  s t a t e  o f  t h e  c l i e n t  may 

r e q u i r e  more s u b s t a n t i a l  mechanisms t h a t  e n s u r e  he o r  s h e  i s  

made aware o f  t h e  r i g h t  to  have  a  c a s e  reviewed p e r i o d i c a l l y .  

Wi thou t  t h i s , - , t h e  e s t a b l i s h m e n t  o f  a  r i g h t  t o  a p p l y  f o r  a  r e v i e w  

h e a r i n g  may be c o n s i d e r e d  to  be weakened. 



m
 

a,. 



p s y c h i a t r i s t  and  o n e  o t h e r  p e r s o n  ( n o t  a  l a w y e r  or p h y s i c i a n ) .  

Newfoundland:  One ~ a r r  i s t e r ,  o n e  p h y s i c i a n  and o n e  o t h e r  ( n o t  a 

b a r r  is te r  or p h y s i c i a n ) .  
0 

O n t a r i o :  One or t w o  p h y s i c i a n s ,  one  or two l a w y e r s ,  and  o n e  

o t h e r  p e r s o n .  

T h i s  p a t t e r n  of membersh ip  is  a l s o  found  i n  o t h e r  ~ o m k o n w e a l t h  

j u r s i d i c t i o n s .  - 

30: S e e  my g e n e r a l  d i s c u s s i o n  i n  C h a p t e r  2 .  

31: T h i s  r e s e a r c h  vacuum is d u e  i n  p a r t  t o  t h e  l a c k  o f  c o n c e r n  

f o r  and  i n t e r e s t  i n ,  t h i s  p a r t i c u l a r  a r e a  b u t ,  i n  t h e  main ,  i s  
. * 

d u e  t o  t h e  r e l u c t a n c e  o f  r e v i e w  t r i b u n a l s  t o  a l l o w  r e s e a r c h  

a c c e s s  to  t h e i r  h e a r i n g s .  S u c h  a n  i n t r u s i o n  i s  n o t  c o n s i d e r e d  t o  

be i n  t h e  ' b e s t  i n t e r e s t s '  o f  . p a t i e n t s ,  a l t h o u g h  it is u n c l e a r  

w h e t h e r  or n o t  t h e  p r i n c i p a l  c o n c e r n  a c t u a l l y  l i e s  w i t h  + t h e  

' b e s t  i n t e r e s t s '  o f  t h e ,  t r i b u n a l  i t s e l f .  

I t  s h o u l d  be  n o t e d  t h a t ,  i n  r e l a t i o n  t o  r e v i e w  t r i b u n a l s  s e t  up 
v 

u n d e r  t h e  C r i m i n a l  Code,  t h e  Law Reform Commission ( 1 9 7 6 )  
' m ~. - 

recommended some t i m e  a g o  t h a t  r e s e a r c h  be  u n d m t a k e n  i n t o  t h e i r  

o p e r a t i o n s .  N o  s u c h  w o r k  h a s  b e e n  f o r t h c o m i n g  ' o t h e r  t h a n  some 
.c 

minor  e x p l o r a t o r y  s t u d i e s  by t h e  Depa r tmen t  o f  ~ u s t i c e  ( F e d e r a l )  

3 2 :  S e e ,  a l s o ,  my g e n e r a l  d i s c u s s i o n  i n  C h a p t e r  2 .  



3 3 :  I n  a d d i t i o n ,  p a r t i c u l a r l y  i n  t h e  case o f  C r i m i n a l  Code 

r e v i e w  t r i b ~ n a l s ,  t h e r e  is a n e e d  t o  t a k e  a c c o u n t  o f  t h e  

i n t e r e s t s  o f  t h e  community  a t  l a r g e .  T h i s  i s s u e  i n v o l v e s  t h e  

p r o b l e m  o f  p r e d i c t i n g  f u t u r e  c o n d u c t  o n  t h e  p a r t  o f  t h e  p a t i e n t .  

A s  I n o t e d  i n  p r e v i o u s  c h a p t e r s ,  t h i s  i s  a  p a r t i c u l a r l y  t h o r n y  

matter  w h e r e  q u e s t i o n s  o f  d a n g e r o u s n e s s  may b e  p e r t i n e n t .  I n  

t h i s  s e n s e ,  t h e  ' b e s t  i n t e r e s t s '  of t h e  p a t i e n t  h a v e  t o  b e  

we ighed  a g a i n s t  t h e  ' b e s t  i n t e r e s t s '  o f  t h e  communi ty .  A s  I 

n o t e d  e a r l i e r  t h i s  i s s u e  w i l l  n o t  b e  p b r s u e d  i n  t h i s  t h e s i s .  

3 4 :  P e r s o n a l  c o n v e r s a t i o n  w i t h  M r .  J a c k  O h l s o n  o f  t h e  B r i t i s h  

Co lumbia  L e g a l  S e r v i c e s  S o c i e t y  a n d  M r .  J e r r y  Z i s k r o u t  of t h e  
' . 

U n i v e r s i t y  o f  B r i t i s h  Co lumbia  l a w  s c h o o l ,  ( A ~ g ~ ~ t ~ l 9 8 0 )  b o t h  o f  
P 

whom are i n v o l v e d  i n  . a c t i n g  a s  p a t i e n t s '  a p p o i n t e e s  o n  m e n t a l  

h e a l t h  r e v i e w  p a n e l s .  

3 5 :  S e e  n o t e  3 4  S u p r a .  

36:  d e n o t e  34 S u p r a .  I t  w i l l  b e  a p p a r e n t  t h a t  t h i s  s i t u a t i o n  

i s  s i m i l a r  t o  t h e  ' p a t i e n t  w e l f a r e '  a p p r o a c h  t o  t h e  d e l i v e r y  o f  

l e g a l  s e r v i c e s ,  d i s c u s s e d  i n  C h a p t e r  4 .  

3 7 :  M s .  F r e d a  F y l e s  o f  P a r k d a l e  communityh ~ e g a l  S e r v i c e s ,  

T o r o n t o .  



38:  s h o n e ' s  r e s e a r c h  was c o n d u c t e d  i n  1974  and  i n v o l v e d  

o b s e r v a t i o n  o f  c i v i l  and  c r i m i n a l  r e v i e w  b o a r d  h e a r i n g s  

s u p p l e m e n t e d  by i n t e r v i e w s  w i t h  b o a r d  members and  l a w y e r s  a c t i n g  

f o r  p a t i e n t s .  I n  C r i m i n a l  Code cases, s h e  found  t h a t  t h e  b o a r d s  

o f  r e v i e w  o p e r a t e d  i n  a  s t r i c t l y  i n f o r m a l  a t m o s p h e r e ,  c o n s i s t i n g  

Of  a Iroun- 

c o n f e r e n c e .  A l t h o u g h  t h e  b o a r d s  saw t h e i r  

r o l e  a s  b o t h  i n q u i s i t o r i a l  and q u a s i - j u d i c i a l ,  no  o a t h s  were  

t a k e n  and t h e  s t r i c t  r u l e s  o f  e v i d e n c e  were  n o t  f o l l o w e d .  T h u s ,  

a l . t hough  i n  a l l  h e a r i n g s  c o u n s e l  was p r e s e n t  to  r e p r e s e n t  t h e  

p a t i e n t ,  h i s  or h e r  ro l e  was l i m i t e d .  The b o a r d s  h e a r d  

' e v i d e n c e '  f rom t h e  p h y s i c i a n  r e s p o n s i b l e  f o r  t h e  p a t i e n t ,  t h e  

p a t i e t i t ,  t h e  p a t i e n t ' s  ' w i t n e s s e s ' ,  t h e  p a t i e n t ' s  r e l a t i v e s ,  and 

t h e n  any  o t h e r  i n t e r e s t e d  p a r t i e s .  The  p a t i e n t ' s  l a w y e r  would " 

t h e n  sum up and make r ecommenda t ions  ( i . e .  a d v a n c e  t h e  p a t i e n t ' s  

p e r c e p t i o n  o f  n e e d )  f o l l o w i n g  which t h e  b o a r d  would r e t i r e  t o  

d e l i b e r a t e .  I n  c i v i l  commitment c a s e s ,  t h e  c o n d u c t  o f  t h e  

t r i b u n a l  (known a s  a  Review P a n e l )  was f o u n d  to  b e  e v e n  more 

i n f o r m a l .  ' E v i d e n c e '  was h e a r d  o u t  o f  s e q u e n c e  and  i n  a  
t 

* 
s p l i n t e r e d / i n t e r r u p t e d  f a s h i o n .  The p a n e l  h e l d  p r e - h e a r  i n g  

d i s c u s s i o n s  i n  which  t h e  c l i e n t ' s  h i s t o r y  was examined a n d ,  i n  

t h e  i n f r e q u e n t  c a s e s  where p a t i e n t s  were r e p r e s e n t e d ,  t h e  -J 
l a w y e r ' s  r o l e / i m p a c t  w a s  n e g l i g i b ' l e  ( i n  1 2  h e a r i n g s  o b s e r v e d ,  

l e g a l  c o u n s e l  a p p e a r e d  i n  o n l y  t w o  cases).  

I 



V I .  ACCOMMODATING PERCEPTIONS OF NEED: FURTHER ASPECTS OF 

LEGISLATION 

'-3 
I t  i s  a p p a r e n t  t h a t  t h e  c o n f l i c t s  and  c o n f u s i o n  t h a t  

.-- 
s u r r o u n d  t h e  n e e d s  o f  m e n t a l  h e a l t h  p a t i e n t s  a re  r e f l e c t e d  

t h r o u g h o u t  C a n a d i a n  m e n t a l  h e a l t h  l e g i s l a t i o n ;  a. p r o p o s i t  i o n  I 

h a v e  a t t e m p t e d  t o  e x p l o r e  i n  t h e  c o n t e x t  o f  r e v i e w  t r i b u n a l s .  I 

h a v e  a l so  a t t e m p t e d  t o  show how, i n  r e d e f i n i n g  p a t i e n t s '  n e e d s  

a s  r i g h t s  and e n s h r i n i n g  s u c h  r i g h t s  i n  l e g i s l a t i o n ,  an  e f f o r t  

- h a s  b e e n  made to  accommodate c o m p e t i n g  p e r c e p t i o n s  o f  p a t i e n t s '  

n e e d s .  The  e x t e n t  ' t o  which a  compromise e x i s t s  i s ,  however ,  

q u e s t i o n a b l e ;  a  s i t u a t i o n  t h a t  may b e  f o u n d  e l s e w h e r e  i n  t h e  

r e l e v a n t  l e g i s l a t i o n  a f f e c t i n g  m e n t a l ,  h e a l t h  p a t i e n t s .  
* f 

. A  r e v i e w  o f  c u r r e n t  m e n t a l  h e a l t h  l e g i s l a t i o n  and  t h e  

l i m i t e d  d i s c u s s i o n s  o f  t h e  i m p a c t  and  s i g n i f i c a n c e  o f  t h e  

l e g i s l a t i o n  i n d i c a t e s  t h a t ,  i n  a d d i t i o n  to t h e  i s s u e  o f  r i g h t s  r/ 

i n  r e l a t i o n  t o  commitment ,  c o n t i n u e d  d e t e n t i o n  and  c a s e  r e v i e w ,  

f o u r  main  a r e a s  have  r e c e i d e d  close a t t e n t i o n  ( S t a n d i n g  ~ o c l a l  

Development  Comrni t tee , l978;  B o l t o n ,  -- e t  a1 ,1975 ;  W e i s s t u b , l 9 8 0 ;  

G r e n ,  1979;  Swadron & S u l l i v a n , 1 9 7 3 ;  S h a r p e , 1 9 7 9 ;  Anand, 1 9 7 9 ) .  

T h e s e  a r e  a s  f o l l o w s :  
- 

1. r i g h t s  i n  r e l a t i o n  t o  t r e a t m e n t  and tqe r e f u s a l  o f  

t r e a t m e n t ;  
3 

2 .  r i g h t s  i n  r e l a t i o n ,  t o  t h e  i s s u e  o f  compe tency ;  



3 .  r i g h t s  i n  r e l a t r i o n  to  p r o t e c t i o n  f rom harm and t h e  s e c u r i n g  

o f  r e d r e s s  where wrongs  h a v e  been  i n f l i c t e d  on  p a t i e n t s ;  and  

4 .  r i g h t s  i n  r e l a t i o n  to  b a s i c  i s s u e s  s u c h  a s  communica t ion  and 

v i s i t a t i o n  w h i l s t  i f l h o s p i t a l .  

Each  o f  t h e s e  a r e a s  w i l l  now be  examined  i n  t h e  c o n t e x t  o f  

c u r r e n t ,  C a n a d i a n  m e n t a l  h e a l t h  l e g i s l a t i o n  a s  it p e r t a i n s  t o  

t h e  c i v i l l y  commi t t ed  p a t i e n t  and  an  a t t e m p t  w i l l  b e  made t o  

d e t e r m i n e  t h e  e x t e n t  t o  which  a  compromise h a s  b e e n  found  

be tween  c o m p e t i n g  p e r c e p t i o n s  o f  need .  I n  a d d i t i o n ,  t h e  

i m p l i c a t i o n s  o f  t h e  s i t u a t i o n  w i l l  be c o n s i d e r e d  i n  t h e  c o n t e x t  

o f  t h e  & o l u t i o n  o f  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s .  

I n  t h e  c o n t e x t  o f  a r i g h t  t o  t r e a t m e n t  and a  r i g h t  t o  

r e f u s e  t r e a t m e n t  beyond t h e  common l a w  ' r i g h t s '  d i s c u s s e d  i n  

C h a p t e r  2 ,  t h e  c o n t e n t  o f  l e g i s l a t i o n  a p p e a r s  t o  b e  q u i t e  v a r i e d  

be tween  t h e  p r o v i n c e s .  I n  g e n e r a l ,  it c o u l d  be a r g u e d  t h a t  a n  

i m p l i e d  r i g h t  t o  t r e a t m e n t  c a n  b e  f o u n d  i n  t h e  p a r t s  o f  some 

X c  t s  d e a l i n g  w i t h  a d r n i n i s t r a  t i v e  m a t t e r s  a n d l o r  t h e  

s p e c i f i c a t i o n  o f  ' s t a n d a r d s ' ,  where  t h e  d u t i e s  and 

r e s p o n s i b i l i t i e s  o,f h o s p i t a l s  and m e n t a l  h e a l t h  a u t h o r i t i e s  a r e  
L 

s p e l l e d  o u t .  S i m i l a r l y ,  c o n t r o l s  on t h e  p o s s i b i l i t y  o f  

' w a r e h o u s i n g '  ( t h a t  i s ,  loxg term d e t e n t i o n  w i t h o u t  a n  a t t e m p t  

b e i n g  made to  p r o v i d e  a  t r e a t m e n t  programme) a r e  e s t a b l i s h e d  by 

v i r t u e  o f  p r o v i s i o n s  d e a l i n g  w i t h  c o m p u l s o r y  p e r i o d i c  

e x a m i n a t i o n s  and  r e n e w a l s  o f  c e r t i f i c a t e s  c o u p l e d  w i t h  t h e  c a s e  

r e v i e w  p r o v i s i o n s  d i s c u s s e d  i n  Chapt- 5. However,  nowhere i n  



Canada  are  p a t i e n t s  g r a n t e d  a  c l e a r  and  l e g i s l a t i v e l y  p r e s c r i b e d  

r i g h t  to  t r e a t m e n t .  
I 

A r i g h t  to  r e f u s e  t r e a t m e n t  is s i m i l a r l y  u n s p e c i f i  

o n e  p r o v i n c e ,  a  r i g h t  to  r e f u s e  a  c e r t a i n  form o f  treatme 
r 

( p s y c h o s u r g e r y )  is  e n s h r i n e d  b u t  t h i s  may b e  c o n d i t i o n e d  ,by t h e  

d e c i s i o n s  o f  r e v i e w  t r i b u n a l s .  I n  g e n e r a l ,  t h e  r i g h t  t o  r e f u s e  

r- 
t r e a t m e n t  is d e a l t  w i t h  i n  t h e  c o n t e x t  o f  t h e  n e c e s s i t y  to 

o b t a i n  a  p a t i e n t ' s  c o n s e n t  t o  t r e a t m e n t  b e f o r e  s u c h  t r e a t m e n t  
4 

way p r o c e e d ;  . a n  i s s u e  t h a t  i s  t i e d  t o  t h e  q u e s t i o n  o f  w h e t h e r  or 

1 
n o t  a  p a t i e n t  is ' c o m p e t e n t '  a n d  c a n  g i v e  i n f o r m e d  c o n s e n t .  

T a b l e  V I  p r o v i d e s  a breakdown o f  t h e  c o n t e n t  o f  l e g i s l a t i o n  ? 
&\ 

i n  t h e  t e n  p r o v i n c e s  a s  it p e r t a i n s  to  t h e  t w o  i s s u e s  a t  hand .  





-- - 

F i r s t l y ,  i n  t h e  c o n t e x t  of a  r i g h t  to t r e a t m e n t  it w i l l  be noted  

t h a t ,  - a s  mentioned above,  no p r o v i n c e  h a s  p r e s c r i b e d  a  c l e a r  
w 

r i g h t  t o  t r e a t m e n t .  Indeed ,  t h e  l e g i s l a t i o n  i n  f i v e  p r o v i n c e s  i s  

s i l e n t  i n  r e l a t i o n  to even " p r e s c r i b e d  o r  i m p l i e d  du t i . e s  i n  . 

r e s p e c t  of t h e  s t a n d a r d s  of c a r e  and t r e a t m e n t  t h a t  shou ld  be  

e s t a b l i s h e d  and m a i n t a i n e d .  
- - 

h o w e v e r ,  tha-t i n  - -- 

* 

t h r e g  o f  t h e s e  p r o v i n c e s  S c o t i a  and 

Newfoundland),  t h i s  r e s p o n s i b i l i t y  h a s  been passed  to  t h e  

Governor i n  Counc i l  who, a s  i n  t h e  c a s e  o f  Nova S c o t i a ,  ". . .may 
--- -- - - - --- 

- - - - - - - - - 

make r e g u l a t i o n s . .  . d )  p r e s c r f b i n g  o r  r e l a t i n g  t o  s t a n d a r d s  f o r  

b u i l d i n g s ,  equipment  and p h y s i c a l  f a c i l i t i e s ,  s t a f f  r e q u i r e m e n t s  

and q u a l i f i c a t i o n s ,  s t a n g a r d s  o f  c a r e  and t r e a t m e n t  o f  

p a t i e n t s . .  . ; ( a n d ) .  . . e)  r e s p e c t i n g  admiss ion ,  - t r e a t m e n t ,  c a r e ,  

conduc t ,  management, and d i s c h a r g e  o f  p a t i e n t s  or any c l a s s  o f  - .  
pa t ie  n S . 3  (Sec-.-LH~spi;h-~sAe~M~%7 7 c ; -Q5- )~ l trsu~-sume - 
' l e g i s l a t i v e '  c o n t r o l  i s  p l a c e d  on t h e  o p e r a t i o n s '  o f  h o s p i t a l s  

- even though t h e  e s t a b l i s h m e n t  o f  such c o n t r o l  is s u b j e c t  t o  %\ 

c o n s i d e r a b l e  d i s c  r e  t i o n .  a 

A s  T a b l e  V I  i n d i c a t e s ,  t h e  l e g i s l a t i o n  i n  t h r e e  p r o v i n c e s  

c o n t a i n s  an  i m p l i e d  d u t y  to  p r o v i d e  c a r e  and t r e a t m e n t  a?though . 
t h i s  is a l s o  s u b j e c t  to  d i s c r e t i o n .  T h i s s  is  t y p i c a l l y  

i l l u s t r a t e d  by t h e  s l f u a t i o n  i n  O n t a r i o  where t h e  M i n i s t e r  o f  

H e a l t h  may a p p o i n t  isors who may v i s i t  and i n s p e c t  f a c i l i t i e s  . \ 

to  e n s u r e L t h a t  f a c i l i t i e s ,  equipment ,  s t a f f  and t h e  r a n g e  o f  ) 
I * 

s e r v i c e s  p rov ided  a r e  a d e q u a t e  and t h a t  s t a n d a r d s  o f  p a t i e n t  

/ - 

\ 



c a r e  a r e  m a i n t a i n e d  (Sec.4 Mental  H e a l t h  A c t  SO 1978 c . 5 0 ) .  I t  

is worth n o t i n g ,  however, t h a t  x t e term ' s t a n d a r d s  o f  p a t i e n t  

c a r e '  i s  n o t  d e f i n e d  OF o t h e r w i s e  expanded upon in .  t h e  

. l e g i s l a t i o n  and,  i i)  i n  p r o v i n c e s  wi th  t h i s  t y p e  of p r o v i s i o n  

t h e  Governor i n  C o u n c i l  i s  a g a i n  v e s t e d  w i t h  t h e  d i s c r e t i o n a r y  

power t o  make r e g u l a t i o n s  d e t e r m i n i n g  t h e  s t a n d a r d s  o f  p h y s i c a l  
- . - - - - - - - 

p l a n t  and s t a f f i n g  i n  p s y c h i a t r i c  f a c i l i t i e i  ( b u t  n o t  t h e  

t r ea tme 'n t  and c a r e  o f  p a t i e n t s  a s  was t h e  c a s e  i n  Nova S c o t i a ) .  

(Sec .61  Menta l  H e a l t h  A c t  S O  1978 c.50) . .  

I t  is o n l y  i n  t@ p r o v i n c e s ,  t h e n ,  t h a t  a n y t h i n g  

approach ing  a  l e g i s l a t i v e l y  p r e s c r i b e d  d u t y  t o  p r o v i d e  ca-re and 

t r e a t m e n t  can  -be found.  I n  t h i s  s e n s e ,  a l t h o u g h  n o t  s p e c i f y i n g  a  

' r i g h t ' ,  by imposing a  ' d u t y '  t h e  l e g i s l a t i o n  is i n s t r u c t i n g  
I, 
\ t h a t  c e r t a i n  t h i n g s  be c a r r i e d  o u t .  Where t h e  d u t y  c o r r e s p o n d s  

. with  tffe ' r i g h t s '  ~ o u q k t ~ b y  a  p a t i e n t ( s r - ~ e - - a p p ~ ~ p r i a t e l  -- -- -- -- * 
p a t i e n t s '  o r g a n i s a t i o n )  such  r i g h t s  a r e  e f f e c t i v e l y  acknowledged 

and e q s h r i n e d .  I n  B r i t i s h  Columbia t h i s  t y p e  o f  s i t u a t i o n  can  be 

found i n  t h e  p r o v i s i o n s  l a y i n g  o u t  t h e  powers and' d u t i e s  o f  t h e  

d i r e c t o r s  of  men ta l  h e a l t h  f a c i l i t i e s :  

"A d i r e c t o r  s h a l l  e n s u r e  t h a t  
a ) e a c h  p a t i e n t  i n  a  p r o v i h c i a l  men ta l  h e a l t h  f a c i l i t y  is  " 
p r o v i d e d  w i t h  p r o f e s s i o n a l  s e r v i c e ,  c a r e  and t r e a t m e n t  ' . 
a p p r o p r i a t e  to  h i s  c o n d i t i o n  and a p p r o p r i a t e  t o  t h e  
f u n c t i o n  o f  t h e  p r o v i n c i a  menta l  h e a ~ l t h  f a c i l i t y . .  . " 
(Sec 8  Menta l  Healkh A c t  BC 1979 c.256)-(my emphasis )  

/ 
/ 

S i m i l a r l y  
-- 

A l b e r t a  : 

o f  a  p a t i e n t  to  a  f a c i l i t y  a  
under a  d u t y  t o  p r o v i d e  such 



diagnostic and treatment services  as the pat ient  is i n  
need of and t h a t  the s t a f f  of the f a c i l i t y  are  capable 
and able to provide." 
(Sec.24 Mental Health Act RSA 1 9 7 2  c.118) (my emphasis) 

However, even where a duty is c lear ly  established it m u s t  be 

noted tha t  it is conditioned by the proviso tha t  the duty be 
, 

limited by the capab i l i t i e s  .or function of the fac i l iky .  No 
- - 

. -- - - -  

absolute standards of treatmerit are specified such- tha t  the dity 

is  seemingly conditioned by the types of mental health 

R f a c i l i t i e s  provided by the province. . 
- -- -- - - - - - - - - 

x 1 t i s - t r u s  TppaZ ntptEattK6wh erK i nTCa naa a are  there - -- 

absolute legal  standards to %ensure tha t  a patient: receives 

appropriate or adequate treatment, What cons t i tu tes  adequate 

treatment i s  en t i r e ly  w i t h i n  the discretion of hospi ta l  or 

mental healtQ au thor i t i e s  and is therefore subject  to  their  
I 

needs. Without a prescribed r igh t  to .  
-- - - - 

t r e a t m e h  and wheke a pa t ien t  believes t h a t  he or she is not 
i 

receiving adequate or appropriate treatment, i t  appears that  he 
* 

or she has no legal  recourse (other than a t  cowon law) to 

. OJ!?~ the treatment that  is  the lack ,of 
0 

treatment. However, it may be possible, where inappropriate 

treatment or no treatment is administered, to  make a claim for 

damages against the authority tha t  is i n  breach of the 

prescribed s ta tutory duty where s u c h  a duty is specified - - - -  - 

(Alper -- ,1978 ) . - 
~ C c o n d l ~ ,  . i n  the context of a r igh t  to  refuse treatment or ,  



p e  h a p s  more a p p r o p r i a t e l y ,  t h e  r e q u i r e m e n t  t h a t  no t r e a t m e n t  be %- g i v e n  w i t h o u t  t h e  c o n s e n t  o f  a  p a t i e n t ,  it( w i l l  be  a p p a r e n t  t h a t  

t h e  s i t u a t i o n  is e q u a l l y  v a r i e d  a c r o s s  t h e  p r o v i n c e s .  I ts  must be 

n o t e d  t h a t ,  i n  r e l a t i o n  to  t h i s  s p e c i f i c  a r e a  o f  c o n c e r n ,  t h e  
C 

2 

o n l y  t y p e  o f  p a t i e n t s  a f f e c t e d  a r e  t h o s e  who a r e  i n v o l u n t a r i l y  

committed to f a c i l i t i e s .  Where a p e r s o n  i s  a  v o l u n t a r y  p a t i e n t  
- - - - - - - - - - - - - - - - -  

(however t h a t  may be d e f i n e d  and however p r o b l e m a t i c  t h a t  

c o n c e p t  might  b e )  he  or s h e ,  by d e f i n i t i o n ,  s w i l l  be conse-nt ing  
- 

. ( a t  l e a s t  i n  t h e o r y )  go wh&tever t r e q t m e n t ,  is g i v e n  
-- I - 

-* - 
-- - -- - -- - - - - - - -- - - - -- - - - 

- - 
- - - - - - - - - - -- 

- --- - - -  * 

(Alpe,r,1978) .l Where a n  o b j e c t i o n  to  a  t r e a t m e n t  m o d a l i t y  is w 

made and n o t  responded t o  by t h e  r e l e v a n t  p e r s o n n e l ,  t h e  

v o l u n t a r y  p a t i e n t  h a s  t h e  c a p a c i t y  ( i n  t h e o r y )  to  s imply  l eave '  

t h e  h o s p i t a l  if he or s h e  is d i s s a t i s f i e d .  

W h i l s t  no a b s o l u t e  r i g h t  o f  r e f u s a l  is  p r e s e n t  i n  any- 

- - - - - -C ana- e g i s l a  iLon , j_n twqgcwinces~  n ( i ~ ~ l ~  tacy+pat*~ t- 
-F-- 

h a s  a  c o n d i t i o n a l  r i g h t  to  r e f u s e  t r e a t m e n t .  f n  O n t a r i o ,  no 

p s y c h i a t r i c  t r e a t m e n t  may be g i v e n  wi thou t -  t h e  c o n s e n t  o f  a  

p a t i e n t  a l t h o u g h  t h i s  is c o n d i t i o n e d  by a f a c i l i t y  f o r  a  r ev iew 

t r i b u n a l  t o  a u t h o r i s e  such  t r e a t m e n t  a s  may be c o n s i d e r e d  

n e c e s s a r y  by t h e  h o s p i t a l  where a ' p a t i e n t  r e f u s e s  (See S e c  3 1 A ,  

Menta l  H e a l t h  A c t  S O  1978 c . 5 0 ) .  S i m i l a r l y ,  i n  Nova S c o t i a ,  a  

c l e a r l y  s p e c i f i e d  r i g h t  to  r e f u s e  t r e a t m e n t ;  v i z ,  
- - 

" N o  p e r s o n  a d m i t t e d  to  a  h o s p i t a l  s h a l l  r e c e i v e  
t r e a t m e n t  u n l e s s  he  c o n s e n t s  to  such t r e a t m e n t ,  " 
(Sec 46 (1) H o s p i t a l s  A c t  SNS 1977 c .45)  

is  immedia te ly  c o n d i t i o n e d  i n  t h e  c a s e  o f  t h o s e  p a t i e n t s  



declared  t o  be ' i ncapab le '  of consent ing;  a judgement placed i n  

the  hands of a  p s y c h i a t r i s t  a t  a h o s p i t a l  by v i r t u e  of Sec 4 4  of 

the  Hospi ta ls .  Act (SNS 1977 c . 4 5 ) .  W h i l s t  t h e  Ontar io provis ions  

may a f fo rd  a  p a t i e n t  a t  l e a s t  some r i g h t  t o  chal lenge  an at tempt  

t o  impose t reatment  the  s i t u a t i o n  i n  Nova Sco t i a  a p p e a e  l e s s  

h e l p f u l .  I n  the  l a t t e r  j u r i s d i c t i o n ,  a p a t i e n t  has t o  f i r s t  - 
appeal a  d e c l a r a t i o n  of indapaci ty  before t e i s s u e  of treatment 

becomes re l evan t  although it does seem, a s  I point;ed o u t  

e a r l i e r ,  t h a t .  the p r o v i n c i a l  review triby'inal may provide some 

avenue f o r  appeal in  r e l a t i o n  t o  treatment i s s u e s ,  independent 

of the i s s u e  of competency/capacity . 
Despite these shortcomings, the  s i t u a t i o n  i n  these  two 

provinces appears l e s s  Draconian* than t h a t  p reva i l ing  i n  the 

four  provinces where t h =  l e g i s l a t i o n  i s  s i l e n t  i n  r e l a t i o n  t o  
, - < - 

the i s sue  'and i n  t h e  four provinces where the  l e g i s l a t i o n  

s p e c i f i e s  t h a t  no consent  i s  required.  I n  the  l a t t e r  case ,  the 

s i t u a t i o n  p reva i l ing  i n  Alber ta  is t y p i c a l ,  Under Sec 30 of the 

Mental Health Act (RSA 1 9 7 2  c .118) ,  " ( t ) w o  admission - 

c e r t i f i c a t e s  a re  s u f f i c i e n t  a u t h o r i t y  t o  ogserve,  examine, c a r e  - - 

f o r ,  t r e a t ,  c o n t r o l  and d e t a i n  the  person named the re in . .  . " (my 

empfiasis) although it m u s t  be noted t h a t  the per iods  of time 

3 
during which t h i s  can occur tend t o  be l imi ted .  That  is ,  

p e r i o d i c  r e - c e r t i f  i c a t i o n  is required before de ten t ion  (and 

t h e r e f o r e ,  i n t e r  a l i a ,  t rea tment)  may be continued i r r e s p e c t i v e  

of the  p a t i e n t ' s  consent.  



When bo th  t h e  r i g h t  t o  t r e a t m e n t  and t h e  r i g h t  to  r e f u s e  

t r e a t m e n t  a r e  combined as  i s s u e s  and c o n s i d e r e d  a c r o s s  t h e  

p r o v i n c e s ,  a  f u r t h e r  p i c t u r e  emerges  to  p e r h a p s  i n d i c a t e  t h e  

dominance  o f  p s y c h i a t r i c  a s  opposed  t o  l a w y e r - c e n t r e d  

p e r c e p t i o n s  o f  p a t $ e n t s f  n e e d s .  H e a l t h  n e e d s  a s  p e r c e i v e d  by 

p s y c h i a t r i s t s  c l e a r l y  o v e r - r i d e  l e g a l  n e e d s  a s  p e r c e i v e d  by 

l a w y e r s  even  though t h e  l a t t e r  may b e  r e l a t e d  to  t h e  improvement 

of  h e a l t h  c a r e .  A s  s t a t e d ,  no  p r o v i n c e s  h a v e  p r e s c r i b e d  a n  

u n e q u i v o c a l  r i g h t  to  r e c e i v e  or r e f u s e  t r e a t m e n t .  Of t h e  t w o  

p r o v i n c e s  t h a t  have  p r e s c r i b e d  a  c l e a r  d u t y  to  p r o v i d e  c a r e  and 

t r e a t m e n t ,  one  is s i l e n t  i n  r e s p e c t  o f  r e f u s a l  ( B r i t i s h  

Columbia)  w h i l s t  t h e  o t h e r  c l e a r l y  p e r m i t s  t r e a t m e n t  t o  o c c u r  
1 

w i t h o u t  c o n s e n t ( A 1 b e r t a ) .  I n  t h e  t h r e e  p r o v i n c e s  t h a t  have  

p r e s c r i b e d  a n  i m p l i e d  d u t y  to p r o v i d e  c a r e  and t r e a t m e n t  o n l y  

one h a s  p r o v i d e d  a c o n d i t i o n g l  r i g h t  o f  r e f u s a l  ( O n t a r i o )  w h i l s t  

t h e  o t h e r  t w o  a r e  s i l e n t  on t h e  m a t t e r .  Of t h e  f i v e  p r o v i n c e s  

t h a t  a r e  s i l e n t  i n  r e l a t i o n  to  t h e  p r o v i s i o n  o f  t r e a t m e n t ,  t h r e e  

a l l o w  t r e a t m e n t  t o  o c c u r  w i t h o u t  c o n s e n t  (Saska tchewan ,  Quebec  

and  Newfound land) ,  o n e  p r o v i d e s  a  c o n d i t i o n a l  r i g h t  of r e f u s a l  

(Nova S c o t i a )  and  t h e  f i f t h  is s i l e n t  i n  r e s p e c t  o f  r e f u s a l  

(Man i toba )  . 
The r i g h t  to  r e f u s e  t r e a t m e n t  seems p a r t i c u l a r l y  p e r t i n e n t  

where t r e a t m e n t  may i n v o l v e  t h e  u s e  o f  p s y c h o - s u r g e r y ;  a  m a t t e r  

t h a t  h a s  b e e n  s u b j e c t  to c o n s i c k r a b f e  d e b a t e  centred a r o u n d  t h e  

m o r a l  and p r a c t i c a l  r a m i f i c a t i o n s  o f  such  d r a s t i c  
9 



t r e a t m e n t  ( S t a n d i n g  s o c i a l  Development  Commi t t ee , l 978 ;  

W e i s s t u b , l 9 8 0 ) .  Some o f  t h i s  d e b a t e  h a s  t e n d e d  t o  c l o u d  t h e  less 

s p e c t a c u l a r  a s p e c t s  of t h e  i s s u e  o f  a  r i g h t  t o  r e f u s e  t r e a t m e n t  

by d e f l e c t i n g  a t t e n t i o n  away f rom t h e  e q u a l l y  i m p o r t a n t  q u e s t i o n  

o f  t h e  e x c e s s i v e  u s e  o f  chemo- the ra  nd o t h e r  t r e a t m e n t s  ( e . g .  

E.C.T.) .  F o r  example ,  i t  is a p p a r e n t  t h a t  where ' c o n c e s s i o n s '  

a r e  g r a n t e d  i n  t h e  r e s o l u t i o n  o f  a  c o n f l i c t  be tween  compe t ing  

p e r c e p t i o n s  o f  need i n  r e l a t i o n  t o  t r e a t m e n t ,  p sycho- su rge ry  is 

o f f e r e d  o u t  a s  a  s u i t a b l e  s a c r i f i c e  ( S t a n d i n g  S o c i a l  Development  
* 

C o m m i t t e e ,  1978)  . A s  t h e -  s a c r i f i c e  may a l r e a d y  b e  d e a d ,  it c o u l d  
e. 

be a r g u e d  t h a t  where r i g i d  c o n t r o l s  a r e  p l a c e d  on  p s y c h o - s u r g e r y  

t h e  compromise is  p e r h a p s  a c h i e v e d  a t  t h e  ' e x p e n s e  o f  c o n t r o l s  i n  

more i m p o r t a n t  a r e a s .  I t  may be  a c h i e v e d  a t  t h e  e x p e n s e  o f  

c o n t r o l s  t h a t  c o u l d  be p l a c e d  on less  o b v i o u s ,  more f r e q u e n t l y  

employed and  p o s s i b l y  more i m p o r t a n t  t r e a t m e n t  m o d a l i t i e s  t h a t  

a r e  d a i l y  e n c o u n t e r e d  by a  b r o a d  c r o s s - s e c t i o n  o f  p a t i e n t s .  

T h i s  i s s u e  a s i d e ,  it is c l e a r  t h a t  i n  o n l y  t w o  p r o v i n c e s  

have  c o n t r o l s  been  p l a c e d  on t h e  u s e  o f  p s y c h o - s u r g e r y .  I t  i s  

i n t e r e s t i n g  to  n o t e  t h a t  b o t h  a r e  j u r i s d i c t i o n s  where a  

c o n d i t i o n a l  r i g h t  t o  r e f u s e  t r e a t m e n t  h a s  b e e n  e s t a b l i s h e d  by 
î 

v i r t u e  o f  r e c e n t l y  r e f o r m e d  l e g i s l a t i o n .  Thus ,  i n  O n t a r i o  any  

f o r m  o f  p s y c h o - s u r g e r y  f o r  i n v o l u n t a r y  p a t i e n t s  .î s a b s o l u t e l y  

p r o h i b i t e d  by Sec.31A o f  t h e  M e n t a l  H e a l t h  A c t  - (SO 1978.. c.50) , 

w h i l s t ,  i n  Nova S c o t i a  s u c h  s u r g z e r y  is  o n l y  p e r m i t t e d  a f t e r  

s t r i n g e n t  c r i t e r i a  a r e  m e t  i n c l u d i n g  a r e v i e w  o f  t h e  c a s e  by t h e  - 
I .  



% 9  

r e v i e w  t r i b u n a l  \seg..52 ~ b s p i t a l s  A c t  - SNS 1977 c .4-5) .  The 
4 

-% -- 
l e g i s l a t i o n  i n  t h e  o ~ e r  e i g h t  p r o v i n c e s  is s i l e n t  on t h e  

m a t t e .  G iven  t h a t  t h e s e  a r e  p r o v i n c e s  w i t h  l e g i s l a t i o n  t h a t  h a s  

n o t  men t ioned  a  r i g h t  to r e f u s e  t r e a t m e n t  o r  p r o v i d e s  

( s p e c i f i c a l l y  f o r  t r e a t m e n t  t o  p r o c e e d ' w i t h o u t  c o n s e n t ,  t h e  

p o s s i b i l i t y  o f  p s y c h o - s u r g e r y  o c c u r r < i n g  = c o n t r a r y  t o  a  p a t i e n t ' s  

pe"reept ion  o f  need is %high .  

I n  a  d i s c u s s i o n  o f  t h e  . f o r e g o i n g  i s s u e s ,  r e f e r e n c e  h a s  been  

made t o  t h e  q u e s t i o n s  o f  cbmpetency and c a p a c i t y .  F o r  example ,  

- t h e  i s s u e  o f  w h e t h e r  o r  n o t  a  p a t i e n t  is  ' c o m p e t e n t '  a f f e c t s  t h e  

c a p a c i t y  t h a t  a  p a t i e n t  may or may n o t  have  to g i v e  or r e f u s e ,  

c o n s e n t  t o  t r e a t m e n t ,  The  a s s u m p t i o n ,  it seems, is t h a t  where a  

p a t i e n t  i s  i n c o m p e t e n t  he  or s h e  c a n n o t  d e t e r m i n e  what  is i n  h i s  

or h e r  ' b e s t  i n t e r e s t s ' .  

A s  s e v e r a l  w r i t e r s  have  a r g u e d  ( G o s t i n , l  79a ;  Swadron & /+ 
S u l l i v a n ,  1973;  Roth ,1979;  Anand,1979; W e i s s t u b , l 9 8 0 ) ,  t h e  i s s u e  

o f  . ' compe tency '  r e a l l y  p r e c e d e s  a l l  o t h e r  matters  p e r t a i n i n g  t o  

m e n t a l  h e a l t h  p a t i e n t s  and t h e i r  r i g h t s .  I f  t h e y  are ' c o m p e t e n t '  

t h e r e  c a n  b e  n o ' j u s t i f i c a t i o n  f o r  t h e  i n v o l u n t a r y  d e p r i v a t i o n  o f  

l i b e r t y  o r  f o r  t h e  i m p o s i t i o n  o f  u n d e s i r e d  t r e a t m e n t .  I t  is ,  

t h e r e f o r e ,  somewhat s u p r  i s i n g  t h a t  t h e  i s s u e  o f  competency  h a s  

n o t  been  s u b j e c t  t o  closer s c r u t i n y  i n  t h e  c o n t e x t  o f  s e c u r i n g  

and  p r o t e c t i n g  p a t i e n t s '  r i g h t s .  T h i s ,  it is a r g u e d ,  is  p o s s i b l y  

d;e t o  t h e  t e n d e n c y  f o r  competency m a t t e r s  to  be c o n s i d e r e d  o n l y  

i n  t h e  c o n t e x t  o f  t r u s t e e s h i p  or g u a r d i a n s h i p  and  the a t t e n d a n t  



e m p h a s i s  upon ' p r o t e c t i n g  ' a  p a t i e n t ' s  a s s e t s  o r  ' a f f a i r s '  

w h i l s t  h e  or s h e  is ,  p e r h a p s  t e m p o r a r i l y ,  u n a b l e  t~ c o n t r o l  such  

a s s e t s  i n  h i s  or h e r  ' b e s t  i n t e r e s t s '  ( S o m e r v i l l e ,  1 9 7 9 ) .  
5 

C e r t a i n l y  t h i s  l a t t e r  c o n c e r n  i s  o f  c o n s i d e r a b l e  i m p o r t a n c e  i n  

i t s  own r i g h t  f o r  w i t h  a  d e c l a r a t i o n  o f  i ncompe tency  a  p a t i e n t  

l o s e s  t h e  r i g h t  to  c o n t r o l  most a s p e c t s  o f  h i s  or h e r  l i f e  

( P r  i c e , 1 9 7 3 ;  S t a n d i n g  S o c i a l  Development  Commi t t ee , l 978 ;  

G o s t i n f 1 9 7 9 a ;  M c L a u g h l i n , l 9 7 9 ) .  

A s  P r i c e  h a s  n o t e d  ( 1 9 7 3 ) ,  t h e  a c t u a l  meaning o f  the terms 

' a s s e t s '  o r  ' a f f a i r s '  is  u n c l e a r  such  t h a t  t h e  power o f  a  body 

e n t r u s t e d  w i t h  t h e  c a r e  o f  a  p a t i e n t  may e x t e n d  beyond a  s i m p l e  

c o n c e r n  w i t h  a  p a t i e n t ' s  p r o p e r t y  or ' e s t a t e ' .  The terms may be 

i n t e r p r e t e d  to  i n v o l v e  c o m p l e t e  c o n t r o l  o v e r  t h e  p a t i e n t  

e x t e n d i n g  f a r  beyond a  form o f  economic t r u s t e e s h i p .  C e r t a i n l y  

a t t e m p t s  have b e e n  made t o  s p e c i f y  t h e  powers  o f  ' g u a r d i a n s '  or 

' t r u s t e e s '  b u t ,  i n  g e n e r a l ,  t h e s e  a p p e a r  t o  e x t e n d  r a t h e r  t h a n  

l i m i t  c o n t r o l . 2  I n  a d d i t i o n ,  a s  P r i c e  a g a i n  n o t e s  ( 1 9 7 3 ) ,  it is 

q u e s t i o n a b l e  w h e t h e r  d e c l a r a t i o n s  o f  incompetency  a r e  s o l e l y  f o r  

t h e  ' b e n e f i t '  o f  t h e  p a t i e n t .  They may a l s o  b e n e f i t  s o c i e t y  by 

p r e v e n t i n g  t h e  c r e a t i o n  o f  a  f i n a n c i a l  b u r d e n  ( e . g .  by 
I 

r e s t r a i n i n g  t h e  ' d e s t r u c t i o n '  o f  a s s e t s )  and by p r o t e c t i n g  t h e  

community f rom harm ( e . g .  by p r e v e n t i n g  a  p a t i e n t  f rom u s i n g  a  

motor v e h i c l e ) .  C l e s r l y  it is u n c e r t a i n  whose ' b e s t  i n t e r e s t s . '  
/ 

- m. 

a r e  c o n s i d e r e d  o f  pa ramoun t  i m p o r t a n c e .  3  
. 



The  r a m i f i c a t i o n s  o f  an  i ncompe tency  o r d e r  f o r  i n d i v i d u a l  . 
p a t i e n t s  h a v e  n o t  e s c a p e d  a l l  a t t e n t i o p  and t h e r e  i s  a 

1 .  

n o t i c e a b l e  t r e n d  d e v e l o p i n g  t o w a r d s  i n t r o d u c i n g  r e f o r m  t h a t  

i n v o l v e s ,  i n  p a r t i c u l a r ,  a more s e l e c t i v e  employment  of 

d e c l a r a t i o n s  of i ncompe tency  ( S o m e r v i l l e , l 9 7 9 ;  McLaughl in ,  1 9 7 9 )  . 
T h a t  is, t h e  b l a n k e t  d e c l a r a t i o n s  t h a t  t e n d  t o  be  a f u n c t i o n  o f  

most  c u r r e n t  l e g i s l a t i o n  a r e  now b e i n g  c h a l l e n g e d  by t h o s e  who 

a r g u e  t h a t  a n  i n d i v i d u a l ' s  ' c o m p e t e n c y '  w i l l  v a r y  a c c o r d i n g  t o  

t h e  c o n d i t i o n  pf t h e  i n d i v i d u a l  p a t i e n t  and t h e  n a t u r e  o f  h i s  or 

h e r  ' a f f a i r s ' .  F o r  example ,  as  S o m e r v i l l e  h a s  a r g u e d  ( 1 9 7 9 ) :  

" T r a d i t i o n a l l y  a f u n c t i o n a l  t e s t  o f  compe tency  , i n  
r e l a t i o n  t o  managing o n e ' s  e s t a t e  was u s e d  a s  t h e  b a s i s  
f o r  a  d e c l a r a t i o n  o f  l e g a l  i n c o m p e t e n c y ,  wh ich ,  a s  a  
c o r o l l a r y ,  was o f t e n  a imed  a t  p r o t e c t i n g  t h e  

- 
i n c o m p e t e n t ' s  p r o p e r t y  and  n o t  h i s  p e r s o n .  S u c h  a 
d e c l a r a t i o n ,  however ,  was g e n e r a l l y  r e g a r d e d  a s  
r e n d e r i n g  t h e  p e r s o n  s u b j e c t  to  i t  i n c o m p e t e n t  i n  a l l  
r e s p e c t s .  T h i s  g l o b a l  e f f e c t  s h o u l d  b e  re -examined  and a  
p e r s o n  who is f a c t u a l l y  c o m p e t e n t  i n  r e g a r d  t o  m e d i c a l  
d e c i s i o n - m a k i n g  s h o u l d  n o t  b e  d e p r i v e d  o f  t h i s  r i g h t .  
Rather,  a  p e r s o n  s h o u l d  o n l y  be  d e c l a r e d  t o  be  t o t a l l y  
l e g a l l y  i n c o m p e t e n t  where  t h i s  i s  n e c e s s a r y  t o  p r o t e c t  
b o t h  h i s  p e r s o n  and  h i s  p r o p e r t y . "  (op c i t : 9 0 )  

A s  s u c h ,  o n l y  f l e x i b l e  and  i n d i v i d u a l i s e d  ' i n c o m p e t e n c y '  o r d e r s  

c a n  i n  any way a d e q u a t e l y  answer  p a t i e n t s '  n e e d s  i n  t h i s  a r e a  

( G o r d o n , l 9 8 0 ;  G o s t i n 1 l 9 7 9 a ;  S t a n d i n g  S o c i a l  Deve lopment  

Comrn i t t e e , l 978 ;  P r i c e ,  1973 ;  Dewey,1965; M c L a u g h l i n , l 9 7 9 ) .  

F u r t h e r ,  a s  Morris i n d i c a t e s  ( l 9 7 8 ) ,  it i s  p o s s i b l e  t h a t  

i ncompe tency  o r d e r s  a r e  b e i n g  employed t o  u s u r p  t h o s e  p a t i e n t s '  

r i g h t s '  t h a t  a r e  e n s h r i n e d  - i n  l e g i s l a t i o n  (see,  a l s o ,  

M o r r i s , l 9 8 0 ) .  I n  h i s  s t u d y  o f  t h e  u s e  of ' c o n s e r v a t o r s h i p '  



o r d e r s  i n  C a l i f o r n i a  he  found  c l e a r  e v i d e n c e  t h a t  t h e y  a r e  be ing  

used  t o  n e g a t e  c e r t a i n  p r o v i s i o n s '  o f  t h e  L a n t e r m a n - P e t r i s - S h o r t  

A c t ;  a  p i e c e  o f  l e g i s l a t i o n  t h a t  h a s  b e e n  h e r a l d e d  a s  t h e  'Magna 

C a r t a '  o f  t h e  m e n t a l l y  ill. A s  h e  a r g u e s :  

"Through t h e .  . . c o n s e r v a t o r s h i p  d e v i c e ,  t h e  c o n s e r v a t o r  
may ' v o l u n t a r i l y '  a d m i t  h i s  c o n s e r v a t e e  t o  a  m e n t a l  
h e a l t h  t r e a t m e n t  f a c i l i t y .  Thus ,  i n v o l u n t a r y  t r e a t m e n t  
o f  non-dangerous i n d i v i d u a l s  c a n  be and is b e i n g  
a c h i e v e d . "  (9 G: 4 0 0 )  

I 

e x t e n t  to  which a  s i m i l a r  p r o c e s s  o c c u r s  i n  C a n a d i a n  
C 

j u r i s d i c t i o n s  i s  unknown. However, a s  I w i l l  i n d i c a t e  l a t e r  i n  

t h i s  c h a p t e r ,  t h e  p o t e n t i a l  e x i s t s  by v i r t u e  o f  t h e  c o n t e n t  o f  

t h e  r e l e v a n t  l e g i s l a t i o n .  

I t  is a p p a r e n t  t h a t  e x p o s u r e s  o f  such  p r o b l e m s  have  y e t  to  , 

- 4 have  a  marked i m p a c t  on l e g i s l a t i o n  i n  t h e  t e n  p r o v i n c e s .  
& 

However, j u s t  e s  i n v o l u n t a r y  commitment and c o n t i n u e d  d e t e n t i o n  

have  been  made s u b j e c t  to  r p v i e w  i n  some j u  i s d i c t i o n s ,  s o  too P 
h a v e  d e c l a r a t i o n s  o f  incompetency  and i n c a p a c i t y .  A s  a  r e s u l t ,  

a t  l e a s t  some c o n t r o l  is p l a c e d  on t h e  p r o c e s s  o f  d e c l a r i n g  

p a t i e n t s  i n c o m p e t e n t  or i n c a p a b l e  a l t h o u g h ,  a s  i s  a p p a r e n t  i n  
/ 

t h e  c a s e  o f  t h e  f o r e g o i n g  i s s u e s ,  p s y c h i a t r i c  o p i n i o n  c a n  be  

s e e n  to  d o m i n a t e  d e c i s i o n - m a k i n g  i n  r e s p e c t  o f  i n i t i a l  

a s s e s s m e n t s  and ,  p e r h a p s ,  s u b s e q u e n t  r e v i e w s .  W h i l s t  t h i s  may 

be  a c c e p t a b l e  i n  t h e  c o n t e x t  o f  t r e a t m e n t  and  o t h e r  p u r e l y  

m e d i c a l  m a t t e r s ,  it may b e  c h a l l e n g e d  i n  o t h e r  c i r c u m s t a n c e s .  
b 

Wher-e t h e  i s s u e  o f  competency  is c o n c e r n e d  w i t h  t h e  

a d m i n i s t r a t i o n  o f  an e s t a t e ,  b u s i n e s s  or o t h e r  economic e n t i t y  



i t  c o u l d  b e  a r g u e d  t h a t  a spec ia l i s t  s k i l l e d  i n  s u c h  mat ters . , i s  

b e t t e r  e g u i p p e d  to  d e t e r m i n e  w h e t h e r  or n o t  a p a t i e n t  is c a p a b l e  

o f  making  d e c i s i o n s  i n  h i s  or h e r  ' b e s t  i n t e r e s t s '  . F u r t h e r ,  as  

~ e w e y ( 1 9 6 5 )  and L e i f e r ( 1 9 6 3 )  h a v e  n o t e d ,  t h e  p r o b l e m  o f  

p r e d i c t i n g  o u t c o m e s  f o u n d  i n  r e l a t i o n  to  c r i m i n a l  l a w  matters 

(see ,  i n  g e n e r a l ,  W e i s s t u b , l 9 8 0 )  i s  o n c e  a g a i n  a p p a r e n t .  As no  

s y s t e m a t i c  and s a t i s f a c t o r y  tests  o f  compe tency  e x i s t ,  . 
q u e s t i o n a b l e  j u d g e m e n t s  a r e  a p p l i e d  t h a t  may r e s u l t  i n  u n j u s t  

c o n c l u s i o n s  p a r t i c u l a r l y  where  ' p r o c e d u r a l  s a f e g u a r d s  a r e  a b s e n t  

6 .  (Dewey,1965) .  

I t  i s  a p p a r e n t  t h a t  t h r e e  i s s u e s  are o f  i m p o r t a n c e  to  

f' m e n t a l  h e a l t h  p a t i e n t s  i n  t h i s  area: i )  . t h e  procegs by which  

d e c i s i o n s  i n  r e l a t i o n  t o  compe tency  a re  made; i i)  t h e  e f f e c t  o f  

s u c h  d e c i s i o n s ;  and  iii) t h e  mechanisms  by which  a p a t i e n t  may 

! r e c o v e r  h i s  or h e r  s t a t u s  ( P r i ~ e , 1 9 7 3 ) . ~  T a b l e  V p r o v i d e s  a 

breakdown o f  t h e  s i f u a t i ' o n  across t h e  t e n  p r o v i n c e s  i n  r e l a t i o n  

to  t h e s e  i s s u e s .  





I t  w i l l  be apparent from Table V t h a t  considerable var ia t ion  
- - -- , 

e x i s t s  between the d i f f e r en t  jur isdic t ions .  In seven provinces, 

a  pa t i en t  may be examined by a  psych ia t r i s t  (or any physician) - 

on being admitted t o  a  psychiatr ic  f a c i l i t y  to  determine whether 
*, 

/ o r  not, i n  addition t o  the question of mental i l l n e s s ,  the 

pa t ien t  is capable, competent or has the capaciry (herein a f t e r  
-. i 

referr,ed to  -as  'competent' ) t o  manage his  or e r -  ' a f f a i r s '  . T h i s  

power is typica l ly  portrayed by Sec 3 2  of the Ontario, Mental 

Health - Act S O  1978 C . 5 0 ) :  
- L.- - - 

"Forthwith upon the admission of a  pa t ient  to  a  
psychiatr ic  f a c i l i t y ,  a physician sha l l  e~amine the w 

p a t i e n t  to determine whether or not he i s  competent t o  
manage h i s  e s t a t e .  " 

Following such an examination (which, i n  general,  may , a l so  occor 
I 

a t  anytime during a  p a t i e n t ' s  hosp i ta l i sa t ion)  and assuming he 

or she f i n d s  tha t  the pa t ien t  is incompetent, the physician then - 
- - -- ---- -- -- - -- - 

completes a  c e r t i f i c a t e  t o  t h a t  e f f ec t  which is passed d i r ec t ly  
r l  

(and sometimes a t  g r ea t  speed) to  a  Public Trustee,  

Administrator or  s imilar  public body. The public body then 

immediately 'assumes management1 of the p a t i e n t ' s  ' a f f a i r s ' ,  t he  

e f f e c t  of which ill be discussed short ly.  L 
8 

The apparent ease w i t h  which a  pat ient  may lose control  

over h i s  or her a f f a i r s  can, it is argued, be s e e s  as- perhaps 

the most important i ssue  i n  the area of pa t ien t s ' ,  r igh t s .  A t  the 

same time, it is khe one r d v i n y  t h e  least at tent i ;on,  The - -- -- 

basis  upon which judgements are made by psych ia t r i s t s  appear t o  



be u n s p e c i f i e d  i n  most l e g i s l a t i o n  a l t h o u g h  it s h o u l d  be  n o t e d  

t h a t  i n  c o m p l e t i n g  a c e r t i f i c a t e  o f  incompetency  t h e  c e r t i f i e r  

is  r e q u i r e d  t o  j u s t i f y  h i s  or h e r .  judgement .  S u c h  . j u s t i f i c a t i o n ,  

however ,  need o n l y  be b r o a d l y  s p e l l e d  o u t ,  t h e  p h y s i c i a n  b e i n g  

r e q u i r e d  t o  d o  n o t h i n g  more t h a n  d e s c r i b e  and d i s t i n g u i s h  

be tween  t h o s e  f a c t s  h e  o r  s h e  ' o b s e r v e s '  and  t h o s e  communicated  

by o t h e r s .  A s  a  c o n s e q u e n c e  it is p o s s i b l e  t h a t  c e r t i f i c a t i o n  

may be c o m p l e t e d  on t h e  b a s i s  of a  p e r h a p s  q u e s t i o n a b l e  

judgement  on t h e  p a r t  o f  a  p s y c h i a t r  s t  and  h e a r s a y  ' e v i d e n c e ' .  t 
L 

T o  b e  s u r e ,  i n  o n e  p r o v i n c e ,  Nova S c o t i a ,  a n  e f f o r t  h a s  b e e n  

made t o  g i v e  d i r e c t i o n  t o  t h e  t y p e s  o f  i s s u e s  t o  be c o n s i d e r e d  
1 

when t h e  c e r t i f y i n g  p h y s i c i a n  is  making h i s  or h e r  judgement .  

However,  t h i s  h a s  n o t ,  it is a r g u e d ,  been  a  t e r r i b l y  e f f e c t i v e  

e x e r c i s e ;  i n d e e d  t h e  l e g i s l a t i o n  i s  less  t h a n  h e l p f u l  i n  

p r o t e c t i n g  p a t i e n t s  f rom p o o r  or - a r b i t r a r y  j u d g e m e n t s .  

The p r o v i s i o n s  o f  S e c  4 4 .  o f  t h e  H o s p i t a l s  - A c t  (SNS 1977 

c. ,45)  d i c t a t e  t h a t  t h e  i s s u e s  o f  ~ a p a b i l i t y + c o n s e n t  t o  
4 

e ' 1 
t r e a t m e n t  and c o m p e t e n c e  to  a d m i n i s t e r  a n  e d t a t ' e  a r e  t o  b e  

t r e a t e d  a s  s e p a r a t e  m a t t e r s ,  e a c h  h a v i n g  a  s e t  o f  c r i t e r i a  by 
. \ 

which a p s y c h i a t r i s t  is  r e q u i r e d  t o  make h i s  or h e r  judgement .  

I n  t h e  c o n t e x t  o f  t r e a t m e n t ,  t h e  p s y c h i a t r i s t  mus t  a s s e s s  

wheth'er or n o t  t h e  p a t i e n t ,  a )  u n d e r s t a n d s  t h e  c o n d i t i o n  f o r  

which  t h e  treatq-ie'nk i s  p r o p o s e d i  b)  u n d e r s t a n d s  t h e  n a t u r e  and 

p u r p o s e  o f  t h e  t r e a t m e n t ,  c) .  u n d e r s t a n d s  t h e  r i s k s  i n v o l v e d  i n  

t h e  t r e a t m e n t ,  d )  u n d . e r s t a n d s  t h e  r i s k s  i n v o l v e d  i-n n o t  



u n d e r g o i n g  t h e  t r e a t m e n t  and , e)  is  s u f f e r i n g  f r o m  a  c o n d i t i o n  

which  a f f e c t s  h i s  or t o  c o n s e n t .  The  o f .  

t h e  l a s t  i t e m  seems t g - a d ~  t a u t o l o g o u s  q u a l i t y  t o  t h e  

c r i t e r i a ,  f o r  i n  e f f e c t  i t  is s a y i n g  t h a t  i n  a s s e s s i . n g  w h e t h e r  

o r  n o t  a p e r s o n  is c a p a b l e  o f  c o n s e n t i n g  t h e  c e r t i f i e r  s h o u l d  

c o n s i d e r  w h e t h e r  or mot t h e  p a t i e n t  i s  i n  a  c o n d i t  s u c h  t h a t  

h e  o r  s h e  h a s  t h e  a b i l i t y  t o  c o n s e n t .  P r e s u m a b l y  p a t i e n t  

was n o t  p e r c e i v e d  t o  be s u f f e r i n g  f rom s u c h '  a  

i s s u e  would n o t  h a v e  a r i s e n  i n  t h e  f i r s t  

n a t u r e  o f  t h i s  p r o v i s i o n  is somewhat p u z z l i n g .  

T o  some e x t e n t  t h e  p r o v i s i o n  d e a l i n g  w i t h  t h e  i s s u e  o f  
I 

competent$ t o  manage a n  e s t a t e  is less  p r o b l e m a t i c :  

" I n  d e t e r m i n i n g  w h e t h e r  or n o t  a  p e r s o n  is c o m p e t e n t  t o  
a d m i n i s t e r  h i s  e s t a t e ,  th.e p s y c h i a t r i s t  e x a m i n i n g  t h e  

' p e r s o n  s h a l l  c o n s i d e r :  \ a )  t h e  n a t u r e  and d e g r e e  o f  t h e ~ p e r s o n ' s  c o n d i t i o n ;  
b) t h e  c o m p l e x i t y  o f  t h e  e s t a t e ;  
c )  t h e  e f f e c t  of t h e  c o n d i t i o n  o f  t h e  W r s o n  upon h i s  
c o n d u c t  i n  a d m i n i s t e r i n g  h i s  e s t a t e ;  and  
d )  any o t h e r  c i r c u m s t a n c e s  t h e  p s y c h i a t r i s t  c o n s i d e r s  
r e l e v a n t  t o  t h e  e s t a t e  and  t h e  p e r s o n  and h i s  c o n d i t i o n .  
(Sec .44  ( 3 )  H o s p i t a l s  A c t  SNS 1977 c . 4 5 )  

A l t h o u g h  n o t  t a u t o l o g o u s ,  t h e  p r o v i s i o n  r e q u i r e s  a  p s y c h i a t r i s t  

t o  make j u d g e m e n t s  t h a t  a r e  beyond h i s  o r  h e r  p r o f e s s i o n a l  

c a p a b i l i t i e s .  The  ' c o m p l e x i t y  o f  ( a  p e r s o n ' s )  e s t a t e '  may be  a n  

i s s u e  b e s t  a s s e s s e d  by a n  a c c o u n t a n t  or b u s i n e s s  c o n s u l t a n t .  

S i m i l a r l y ,  a t t e m p t i n g  to  c o r r e l a t e  a n  i n d i v i d u a l ' s  c o n d i t i o n  

w i t h  a  p r e d i c t i o n  o f  competency  i n  t h e  c o n t e x t  o f  a n  e s t a t e  may, 
. - 

a s  I h a v e  p o i n t e d  o u t ,  b e  a n  a c t i v i t y  a s  f r a u g h t  w i t h  d i f f i c u l t y  



a s  a t t e m p t s  to p r e d i c t  ' d a n g e r o u s n e s s '  . 
A 

I n  some p r o v i n c e s ,  t h e  r e l i a d u p o n  t h e  judgement  o f  a  

p s y c h i a t r i s t  is a p p a r e n t l y  c o n s i d e r e d  unsound or i n a p p r o p r i a t e  

and is r e p l a c e d  by a  c o u r t  h e a r i n g .  A s  T a b l e  V i n d i c a t e s ,  i n  

B r i t i s h  Columbia  and M a n i t o b a ,  a  p a t i e n t  c a n  o n l y  be  d e c l a r e d  . 
7 

' i n c o m p e t e n t '  by a n  a p p r o p r i a t e  c o u r t ,  w h i l s t  i n  A l b e r t a  and  
t 

Newfoundland t h i s  p r o c e s s  s u p p l e m e n t s  e i t h e r  p s y c h i a t r i c  

judgement  ( i n  t h e  c a s e  o f  A l b e r t a )  or a  s i m p l e  a d m i n i s t r a t i v e  

n o t i f i c a t i o n  ( i n  t h e  c a s e  o f  Newfoundland)  .' Where a  c o u r t  

becomes i n v o l v e d  i n  t h e  d e c l a r a t i o n  o f  competency ,  s u b s t a n t i a l  

p r o t e c t i o n s  a r e  p r o v i d e d  f o r  a  p a t i e n t .  P s y c h i a t r i c  judgement  ,, 

'I 
s i m p l y  becomes a n  i s s u e  t o  be  assessed+&y t h e  c o u r t  and  c a n  t h u  

B 
b e  s u b j e c t e d  to  c r i t i c a l  a p p r a  s a l .  The t r a d i t i o n a l  f e a t u r e s  o f  't 

\ 
t h e  a d v e r s a r y  s y s t e m  a r e  p r e s e n t  s u c h  t h a t  where  a  p a t i e n t  

w i s h e s  to  c o n t e s t  a n  a p p l i c a t i o n  h e  or s h e  may d o  so and r e c e i v e  

a  f u l l  h e a r i n g  on t h e  m a t t e r .  A s  a  c o n s e q u e n c e ,  t h e  i n d i v i d u a l  

n e e d s  o f  t h e  p a t i e n t  may be  d e t e r m i n e d  i n  a n  a t m o s p h e r e  t h a t  

t a k e s  c o g n i s a n c e  o f  t h e  n a t u r e  o f  b o t h  t h e  p a t i e n t ' s  i l l n e s s  

( e . g .  i t s  p o s s i b l e  d u r a t i o n )  and t h e  n a t u r e  o f  h i s  o r  h e r  \ 

i i; 

Th'e i m p a c t  of a d e c l a r a t i o n  o f  i n c o m p e t e n c y  is s u c h  t h a t  

t h e  i s s u e  o f  t h e  a c c u r a c y  and  s e n s i t i v i t y  o f  juggements  r 
p e r t a i n i n g  to  t h e  d e c l a r a t i o n  c a n n o t  b e  t r e a t e d  l i g h t l y .  A s  w i l l  

be  n o t e d  i n  T a b l e  V; i n  most p r o v i n c e s  a  d e c l a r a t i o n  may l e a d  t o  

e i t h e r  t h e  a p p o i n t m e n t  o f  a  g u a r d i a n ,  committee or t u t o r ,  o r  a s  
2 



i s  more o f t e n  t h e  c a s e ,  t h e  p e r s o n ' s  a f f a i r s  w i l l  p a s s  i n t o  t h e  

h a n d s  o f  a  P u b l i c  T r u s t e e ,  A d m i n i s t r a t o r  or c u r a t o r  who a c t s  a s  
b 

', 

Conhittee f o r  t h e  p a t i e n t .  The  t y p e  o f  c o u r t  s u p e r v i s i o n  
, 

b r o v i d e d  i n  Newfoundland is r a t h e r  u n u s u a l  i n  t h a t  it o f f e r s  
'Q 

l ' e v e l s  o f  s u p e r v i s i o n  or--management a c c o r d i n g  t o  t h e  v a l u e  o f  

t h e  e s t a t e ; ' '  however it c a n ,  g e n e r a l l y  s p e a k i n g ,  b e  v a l i d l y  
U 

d i s c u s s e d  i n  t h e  c o n t e x t  o f  P u b l i c  T r u s t e e s h i p .  

c A l t h o u g h  most l e g i s l a t i o n  p r e s c r i b e s  t h e  power o f  a  

g u a r d i a n ,  t r u s t e e  or s i m i l a r  body,  to  assume'  management o f  t h e  

' e s t a t e '  o f  a  p e r s o n ,  t h e  powers  i n v e s t e d  g e n e r a l l y  i n v o l v e  more 

t h a n  t h o s e  . s e e m i n g l y  n e c e s s a r y  to  s i m p l y  manage a n  e s t a t e  a s  an  

economic  Qr commerci-a1 e n t i t y .  A t  t h i s  p s i n t ,  i t  must  be  n o t e d  

t h a t  t h i s  a r e a  o f  l a w  is e x t r e m e l y  complex and s u b j e c t  t o  

c o n s i d e r a b l e  v a r i a t i o n  be tween  ' t h e  p r o v i n c e s .  What f o l l o w s  is ,  
- 

t h e r e f o r e ,  o n l y ' a  v e r  g e n e r a l  d i s c u s s i o n  o f  t h e  e f f e c t  o f  a  -?- 
d e c l a r a t i o n  of i n c o m p e t  n c y ,  c o n c e n t r a t i n g  on some c e n t r a l  2- 

' i s s u e s .  

I n  g e n e r a l ,  a  p a t i e n t  loses c o m p l e t e  c o n t r o L  o v e r  h i s  or \ m 
/ h e r  a f f a i r s  and a l s o  c o n t r o l  o v e r  a c c e s s i n g  mechanisms by which  i 

h e  or  s h e  c a n  a s s e s s  t h e  e x t e n t  t o  which t h e  body managing t h e  
0 

a f f a i r s  i s  a c t i n g  i n  h i s  or h e r  ' b e s t  i n t e r e s t s 1 .  C e r t a i n l y ,  t h e  

r e l e v a n t  l e g i s l a t i o n  l a y s  down s t r i n g e n t  r u l e s  f o r  t h e  
B 

management o f  a  p a t i e n t ' s  e s t a t e ,  i n c l u d i n g  a  p r o v i s i o n  f o r  
4 

p e r i o d i c  i n s p e c t i o n  o f  s p e c i f i c  r e c o r d s ;  however t h i s  is l a r g e l y  

a imed a t  e n s u r i n g  t h a t  m o n i e s  and /o r  p r o p e r t y  a r e  n o t  



d i s h o n e s t l y  m i s a p p r o p r i a t e d  r a t h e r  t h a n  e n s u r i n g  t h a t  t h e  

p a t i e n t ' s  ' b e s t  i n t e r e s t s ' ,  per - se, a r e  b e i n g  s e r v e d .  I n  

a d d i t i o n  t o  t h e s e  losses and a s  I n o t e d  e a r l i e r , ,  a  p a t i e n t  may 

lose t h e  r i g h t  to  r e f u s e  t r e a t m e n t ; .  i n  e f f e c t ,  a f p a t i e n t  l o g e s  . 

c o n t r o l  o v e r  h i s  or h e r  body."  

In  t h e  c o n t e x t  o f  t h e  ' e s t a t e '  o f  a  p a t i e n t  t h e  a b s o l u t e  
* a 

n a t u r e  o f  t h e  power t h a , t  i s  I p a s s e d  a t o  a  t r u s t e e  or o t h e r  body is 

t y p i c a l l y  p o r t r a y e d  by S e c .  42 '  0.f t h e '  0 n t a r  i o  M e n t a l  H e a l t h  A c t  
- " . \ 

SO, 1978 c.50: 
i , 

r5 .. ; . 2 . x 

"The P u b l i c  T r u s t e e  a s  conkittde o f  a r p & t i e n t  .or 
o u t - p a t i e n t  h a s  and may e x e r k i s e .  a l l  t h e  \ r i g h t s  and 
powers  w i t h  r e g a r d  to  t h e  e s t a t e  o f  h e ' p a t i e n t  or 
o u t - p a t i e n t  t h a t  t h e  would h a v e  , 

0 

i f  o f  f u l l  a g e  and 6 f  sound mirid." .. -. 
W i t h i n  f a i r l y  b r o a d  p a r a m e t e r s  we manpg i n g  body h a s  complete 

c o n t r o l  o v e r  a l l  m a t t e r s  r e l a t i n g  t O  t h e  i a t 2 e i . t  and h i s  or h e r  

I n  g e n e r a l ,  any power o f  a t t o r n e y - a w a r d e d  t o  a n o t h e r  p a r t y  
% 

$ 
> 

becomes v o i d  and  t h e  e n t i r e  management o f  anqtxestate p a s s e s  t o  
* 

t h e  T r u s t e e  who is  e n t i t l e d  t o  r e c e i v 6  r e m u n e r a ~ i o n : f r o m  $he 

e s t a t e  f o r  t h e  'management '  s e r v i c e s .  I n  a d d i t i o q ,  t h e  T r u s t e e  
1 

may make payments  f o r  t h e  m a i n t e n a n c e  o f  a  t o  the 

f a c i l i t y  i n  which t h e  p a t i e n t  i s  b e i n g  t r e a t e d  a n d  fo r  t h e  d 

B * '. m a i n t e n a n c e  o f  t h e  p a t i e n t ' s  f a m l l y  o r . ' o t h e r  d e p e n d e n t s .  T h e s e  + 

a d d i t i o n a l  m a t t e r s  may seem ' r e a s o n a b l e  and s e n s i b l e . ,  however  i n  a + 

t h e  c a s e  o f  payments  t o  t h e  f a c i l i t y  h o u s i n g  t h e  p a t i e n t ,  t t h e y  

i n v o l v e  t h e  a b r o g a t i o n  o f  w h a t  m i g h t  be  s e e n  t o  be  t h e ,  o n l y  
-=a3 1 " 



remain ing  power o f  a  p a t i e n t  t o  c o n t r o l  what happens  t o  h i m o r  

h e r ;  p a r t i c u l a r l y  where t h e  p a t i e n t  b e l i e v e s  t h a t  t h e  s e r v i c e s  

be ing  p r o v i d e d  by a  f a c i l i t y  a r e  n o t  s u i t a b l e  o r  e f f e c t i v e .  A 

p a t i e n t  c a n n o t  r e f u s e  to pay f o r  s e r v i c e s  t h a t  he or she  f i n d s  * 

u n s a t i s f a c t o r y  presumably  because  he o r  s h e  is p e r c e i v e d  a s  

v u n a b l e  t o  m a k e  such  a  judgement,  Given t h a t ,  under  more 

c o n v e n t i o n a l  c i r c u m s t a n c e s ,  a  p a t i e n t  who d e c l i n e s  t o  pay f o r  

h o s p i t a l  or o t h e r  m e d i c a l  s e r v i c e s  would q u i c k l y  f i n d  t h a t  such  

s e r v i c e s  a r e  suspended ,  an  ' i n c o m p e t e n t '  p a t i e n t  i s  n o t  a f g o r d e d  
I 

such  a  ' p r i v i l e g e '  (or r i g h t ) .  Thus,  i n  t h e z c o n t e x t  : P- o f  a  r . i g h t  

t o  t r e a t m e n t ,  an  i n c o m p e t e n t - p e r s o n  is n o t  a l l owed  t h e  

p o s s i b i l i t y  o f  c o n t r o l l i n g  t h e  q u a l i t y  of  t r e a t m e n t  by employing 

ecpflomic s a n c t i o n s  ag t h o s e  p r o v i d i n g  t h e  s e r v i c e s .  
/' 

S i m i l a r l y  no, economica l ly  based  c o n t r o l s - ' c a n  be p l a c e d  on 

t h e  c o n d u c t  o f  t h e w s t e e  o r  commit tee  who may e x e r c i s e  t h e  
m 

power i n v e s t e d  by v i r t u e  o f  t h e  d e c l a r a t i o n  of incompetency i n ,  
t 

any way they  may s e e  f i t .  T h a t  is,  so l o n g  a s  a n  e s t a t e  i s  

1 1  'managed ' ,  no o t h e r  r e s p o n s i b i l i t i e s  a r e  imposed on t h e  
.A 

, t r u s t e e  or .committee;  f o r  example,  a c t i n g  t o  a s s i s t  i n  t h e  

r e s t o r a t i o n  o f  a c p a t i e n t  t o  a  compe ten t  s t a t u s .  Only  t h e  
0 

p r o v i n c e  o f  A l b e r t a  h a s ,  t o  some e x t e n t ,  a t t e m p t e d  t o  p r o v i d e  

c o n t r o l s  on t h e  d i r e c t i o n  o f  t h e  t r u s t e e ' s .  management. k a t h e r  

t h a n  s i m p l y  a l q c a t i n g  a b l a n k e t  power to t h e  p a t i e n t ' s  

committee ( i n  A l b e r t a  t h i s  body is known a s  a ' g u a r d i a n ' )  t h e  

r e c e n t l y  p roc l a imed  Dependent A d u l t s  Act a t t e m p t s  



t o  impose more s t r i n g e n t  d u t i e s  on t h o s e  e x e r c i s i n g  t h e  - 
* .  

a l l o c a t e d  a u t h o r i t y .  A s  Sec .11  s t a t e s :  . 

"A g u a r d  a n  s h a l i  e x e r c i s e  h i s  power and a u t h o r i t y  B a ) i n  t h e  est i n t e r e s t s  o f  t h e  dependen t  a d u l t ,  and 
b) i n  such  a way a s  to encourage  t h e  dependen t  a d u l t  t o  I 

become c a p a b l e  o f  c a r i n g  f o r  h imse l f  and o f  making 
r e a s o n a b l e  judgements i n  r e s p e c t  o f  m a t t e r s  r e l a t i n g  t o  
h i s  pe r son . "  

Here ,  n o t w i t  d i n g  t h e  u s e  o f  t h e  p r o b l e m a t i c  term ' b e s t  

i n t e r e s t s ' ,  e a  r e q u i r e m e n t  t h a t -  t h e  commit tee  do  more than  

s i m p l y b n a g e  a p a t i e n i t s  a f f a i r s .  They a r e  d u t y  bound t o  do  -Y1 
/ 

t h a t  t h e y  c a n  t o  encourage  a p e r s o n  t o  c o n t i n u e  t o  manage h i s  o r  
a 

he r  a f f a i r s .  T h i s  seems to  be a  c l e a r  r e c o g n i t i o n  o f  t h e  

impor t ance  o f  t h e  c o n c e p t  o f  ' n o r m a l i s a t i o n '  i n  t h e  ' t r e a t m e n t '  
J 

o f  m e n t a l l y  ill persons11 and r e p r e s e n t s  an a t t e m p t  t o  r e s t o r e  3 
r i g h t s  t o  a p a t i e n t  a s  w e l l  a s ,  t o  some e x t e n t ,  p r o v i d i n g  a  

d e n u n c i a t i o n  6f management p r a c t i c e s  t h a t  s imp ly  i g n o r e  any 

p a t i e n t - c e n t r e d  p e r c e p t i o n s  o f  need o r  f a i l  to. c a n v a s s  such  

v iews .  -.A 

A s  u s e f u l  a s  t h i s  p a r t i c u l a r  A l b e r t a  p r o v i s i o n  may be ,  an 

' i n c o m p e t e n t '  p e r s o n  may e n c o u n t e r  i c u l t i e s  when and i f  he 

o r  she  a t t e m p t s  to  ' e n f o r c e '  t h e  d u t y  a s  a n  

- ', i n d e p e n d e n t  pe r son .  I n  keeping w i t h  t h e  s i t u a t i o n  i n  a l l  

p r o v i n c e s ,  a  d e c l a r a t i o n  o f  incompetency and t h e  a t t e n d a n t  . 
pa.ssage 0.f 'management'  t o  a n o t h e r ,  i n v o l v e s  t h e  loss o f  a  r i g h t  

, 
t o  under  t a k e  i n d e p e n d e n t  l e g a l  ac t ions , .  The s i m p l i c i t y  w i t h  

which f h i s  r i g h t  is removed by l e g i s l a t i o n  is t y p i c a r l y  
MI 



p o r t r a y e d  by S e c  22 (1) o f  t h e  B r i t i s h  Columbia ,  P a t i e n t s '  

P r o p e r t y  A c t  (RSBC 1 9 7 9 ~  c . 3 1 3 )  : 

" N o  p e r s o n  o t h e r  t h a n  t h e  committee o f  t h e  p a t i e n t  s h a l l  
b r i n g  a n  a c t i o n  o n  b e h a l f  o f  t h e  p a t i e n t . "  

And, i n  a  t y p i c a l l y  q u a l i f i e d  form, by S e c  43 o f  t h e  N e w  

B r u n s w i c k ,  M e n t a l  H e a l t h  ~ c t  ' (RSNB 1973  c.M-10) : 

" N o  p e r s o n ,  o t h e r  t h a n  t h e  A d m i n i s t r a t o r  o f  
E s t a t e s f s h a l l  b r i n g  a n  a c t i o n  ... w i t h o u t  t h e  l e a v e  o f  a  
j u d g e  o f  a  c o u r t  i n  which  t h e  a c t i o n  is i n t e n d e d  t o  b e  
b r o u g h t . .  ." 

I n  b o t h  i n s t a n c e s ,  it c a n  be  s e e n  t h a t  a  p a t i e n t  d e c l a r e d  

i n c o m p e t e n t  is  d e p r i v e d  o f  f r e e  a c c e s s  to  t h e  c o u r t s  e v e n  where  

s u c h  i n d e p e n d e n t  access may be  n e c e s s a r y  t o  p r o t e c t  a p a t i e n t ' s  

e s t a t e  or t o  e n f o r c e  a a d u t y .  1 2  

i n  t h i s  a r e a ,  a d e c l a r a t i o n  o f  i n c o m p e t e n c y  may 

g h t  ( b o t h  t h a t  which  is  p r e s c r i b e d  by l e g i s l a t i o n  

and t h a t  which is a v a i l a b l e  a t  common l a w )  t h a t  a  p a t i e n t  h a s  t o  

r e f u s e  t r e a t m e n t .  By- v i r t u e  o f  b e i n g  d e c l a r e d  i n c o m p e t e n t ,  a  , 

p a t i e n t  is deemed n o t  to  h a v e  t h e  a b i l i t y  t o  c o n s e n t  to  
7 

t r e a t m e n t  or d e c l i n e  t r e a t m e n t .  A S  a  c o n s e q u e n c e ,  t h i s  power may 

b e  p a s s e d  t o  t h e  t r u s t e e ,  committee, g u a r d i a n  or o t h e r  body 
i 

a s c r i b e d  a u t h o r i t y .  A s  I a r g u e d  e a r l i e r ,  it a p p e a r s  t h a t  i n  most 

p r o v i n c e s  a  r i g h t  t o  r e f u s e  t r e a t m e n t  s i m p l y  does n o t  e x i s t ,  fo r  

i n v o l u n t a r i l y  c o m m i t t e d  p a t i e n t s .  L e g i s l a t i o n  e i t h e r  g i v  s a  C 
p s y c h i a t r i c  f a c i l i t y  a  r i g h t  to  t r e a t  i r r e s p e c t i v e  o f  t h e  

p a t i e n t ' s  w i s  es  or is s i l e n t  on  t h e  m a t t e r .  Even i n  t h o s e  F 
p r o v i n c e s  where  c o n s e n t  i s  r e q u i r e d  it may, i n  t h e  c a s e  o f  a n  

? 



' i n c o m p e t e n t '  p a t i e n t  b e  o b t a i n e d  f rom a  g u a r d i a n ,  t r u s t e e  or 

committee w i t h  t h e  b l e s s i n g  o f  a  r e v i e w  t r i b u n a l .  13 

fit c a n  t h u s  be s e e n  t h a t  a d e c l a r a t i o n  o f  i n c o m p e t e n c y  w i l l  

h a v e  a  p r o f o u n d  a n d  f a r - r e a c h i n g  e f f e c t  o n  a  p a t i e n t .  I n d e e d ,  

a l t h o u g h  i t  is c l o s e l y  t i e d  to  ' t h e  i s s u e  and p r o c e s s  o f  ' 

h o s p i t a l i s a t i o n ,  t h e  i m p a c t  o f  a  d e c l a r a t i o n  c a n  e x t e n d  beyond 

any p e r i o d  o f  d e t e n t i o n  i n  h o s p i t a l .  A t r u s t e e ,  committee or 

o t h e r  body may c o n t i n u e  t o  c o n t r o l  a  p a t i e n t ' s  a f f a i r s  a f t e r '  
-. 

se f rom h o s p i t a l  p r e s u m a b l y  b e c a u s e  s u c h  r e l e a s e  is n o t  

n e c e s s a r i l y  e q u a t e d  w i t h  r e s t o r e d  competency.  I n  g e n e r a l ,  t h i s  

power is to  be found  i n  a l l  t e n  p r o v i n c e s  and i s  t y p i c a l l y  

p o r t r a y e d  by S e c . 1 1  o f  t h e  B r i t i s h  Columbia ,  P a t i e n t s '  P r o p e r t y  

A c t  - (RSBC 1979 c . 3 1 3 )  : 
i 

-_ 
" . . . t h e  P u b l i c  T r u s t e e  may c o n t i n u e  a s  committee o f  t h e  
e s t a t e  o f  any p e r s o n  who h a s  b e e n  d i s c h a r g e d  f r o m  a -  
p r o v i n c i a l  m e n t a l  h e a l t h  f a c i l i t y  or p s y c h i a t r i c  u n i t ,  
and  may r e t a i n  t h e  c o n t r o l  and a d m i n i s t r a t i o n  o f  t h e  
p e r s o n ' s  e s t a t e ,  so l o n g  a s  it is i n  h i s  o p i n i o n  
n e c e s s a r y  or d e s i r a b l e  i n  t h e  i n t e r e s t s  o f  t h a t  p e r s o n  
or o f  h i s  e s t a t e . "  , 

A p a t i e n t  or e x - p a t i e n t ' s  r i g h t  to c o n t r o l  h i s  o r  h e r  own 

a f f a i r s  may, t h e r e f o r e ,  r e m a i n  i n  s u p e n s i o n  f o r  a n  i n d e f i n i t e  

p e r i o d .  

The  e n o r m i t y  o f  t h e  r a m i f i c a t i o n s  o f  a  d e c l a r a t i o n  o f  

i n c o m p e t e n c y  seems to&e r e f l e c t e d  i n  t h e  a t t e m p t s  to  p r o v i d e  

mechanisms by which  a  p a t i e n t  may a p p e a l  a  d e c l a r a t i o n  or seek 

t h e  r e s t o r a t i o n  o f  a  ' n o r m a l '  s t a t u s .  A s  T a b l e  V i n d i c a t e s ,  i n  

t h o s e  p r o v i n c e s '  where  t h e  judgement  o f  a  p s y c h i a t r i s t  o r  P 
F 

.. 9 

\ 



. * 

p h y s i c i a n  c a n  l e a d  to  c e r t i f i c a t i o n  a s  an ' i n c o m p e t e n t '  p e r s o n ,  

a  power of r e v o c a t i o n  is i n v e s t e d  i n  t h e  same i n d i v i d u a l .  Thus  

j u s t  a s  c e r t i f i c a t i o n  c a n  ' l e a d  t o  d e c l a r a t i o n  so r e v i s e d  

c e r t i f i c a t i o n  c a n  l e a d  t o  r e s t o r a t i o n . 1 4  I n  a d d i t i o n ,  and 

p e r h a p s  more i m p o r t a n t l y ,  i n  t h e  same j u r i s d i c t i o n s  a  p a t i e n t  

h a s  a  r i g h t  to  a p p l y  to  a  r e v i e w  t r i b u n a l  f o r  a  h e a r i n g  o n  t h e  

m a t t e r . 1 5  However, a s  I i n d i c a t e d  i n  my d i s c u s s i o n  i n  C h a p t e r  5 ,  

t h i s  does n o t  n e c e s s a r i l y  mean t h a t  a  h e a r i n g  w i l l  a c t u a l l y  t a k e  

p l a c e .  T h i s  s h o r t c o m i n g  is o f f - s e t  i n  t w o  p r o v  I n c e s  ( A l b e r t a  a n d  

Nova S c o t i a )  where  a  p a t i e n t  h a s  t h e  a d d i t i o n a l  r i g h t  t o  a p p l y  

t o  a  c o u r t  f o r  r e s t o r a t i o n  and t h e r e b y  t a k e  a d v a n t a g e  o f  a n  

o p p o r t u n i t y  to  h a v e  t h e  m a t t e r  c o n s i d e r e d  i n  a n  a d v e r s a r i a l  

r a t h e r  t h a n  i n f o r m a l  c o n t e x t . 1 6  I n  t h r e e  p r o v i n c e s  ( B r i t i s h  . 

Columbia ,  M a n i t o b a  a n d  Newfoundland)  where  d e c l a r a t i o n s  o f  

i n c o m p e t e n c y  a r e  made by c o u r t s ,  r e s t o r a t i o n  is, s i m i l a r l y ,  a  

m a t t e r  f o r  t h e  same c o u r t s .  F u r t h e r ,  i n  t h r e e  p r o v i n c e s  ( B r i t i s h  

Columbia ,  A l b e r t a  and S a s k a t c h e w a n )  a n  a d d i t i o n a l  r i g h t  o f  

- a p p e a l  to  a c o u r t  i n  r e l a t i o n  t o  any d e c l a r a t i o n  or r e f u s a l  o f  

r e v o d a t i o n  i s  p r o v i d e d .  

I n  summary i t  c a n  be s e e n  t h a t ,  i n  g e n e r a l ,  p a t i e n t s  c a n  be 

d e c l a r e d  ' i n c o m p e t e n t '  w i t h  r e l a t i v e  ease. The e f f e c t  o f  s u c h  a  

d e c l a r a t i o n  is q u i t e  p r o f o u n d  h a v i n g  a n  i m p a c t  on a  p a t i e n t ' s  

r i g h t  t o  c o n t r o l  h i s  or h e r  own ' a f f a i r s '  i n  t h e  c o n t e x t  o f  b o t h  

m a t t e r s  p e r t a i n i n g  t o  a n  ' e s t a t e '  a n d  m a t t e r s  p e r t a i n i n g "  to  

t h e i r  own w e l f a r e ( i . e .  i n  r e s p e c t  o f  t r e a t m e n t ) .  I n  a d d i t i o n ,  
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l i m i t a t i o n s  a r e  'placed 0% tAe r i g h t  t o  t a k e  i n d e p e n d e n t  l e g a l  

a c t i o n .  A p a t i e n . t ' s ' L s t a t u s ,  i n  g e n e r a l ,  is restored by a  

r e v e r s a l  o f  t h e  p r o c e s s  of d e c l a r a t i o n  w i t h  t h e  added  

p o s s i b i l i t y  o f  a p p l y i n g  f o r  a r e v i e w  t r i b u n a l  h e a r i n g  and /o r  

a p p e a l i n g  t o  a  c o u r t .  I t  is a n  a r e a  o f  p a t i e n t s '  r i g h t s  which  

h a s  r e c e i v e d  o n l y  l i m i t e d  a t t e n t i o n  d e s p i t e ,  a )  i ts  c e n t r a l i t y  

i n  m e n t a l  h e a l t h  la%, and b) t h e  i m p a c t  t h a t  , a  d e c l a r a t i o n  c a n  

h a v e  on  a  p a t i e n t ' s  l i f e .  T h i e  seems to be d u e  t; t h e  f a c t  t h a t  
p' 

t h e  i s s u e  of competency  is g e n e r a l l y  a s s o c i a t e d  w i t h  t r u s t e e s h i p  C s a n  'eco.nomicl  e n t i t y  when, i n  a c t u a l i t y ,  it  c g n  \ i n v o l v e  more 

f a r - r e a c h i n g  i s s u e s  ( S o m e r v i l l e , l 9 7 9 )  . 
I t  is a r g u e d  t h a t ,  - i n  t h e  main,.  l e g i s l a t i o n  j n  t h i s  a r e a  

d e m o n s t r a t e s  a p r e f e r e n c e  f o r  t h e  p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n  . 

o f  p a t i e n t s '  n e e d s .  T h i s  is p a r t i c u l a r l y . a p p a r e n t  i n  t h e  c o n t e x t  

o f  t r e a t m e n t  i s s u e s .  A t  t h e  same t i m e  however ,  t h e r e  i s  an 

acknowledgement  of l a w y e r - c e n  t r e d  p e r c e p t  i o n s  o f  n e e d ,  

; p a r t i c u l a r l y  where  t h e y  d o  not c o n f l i c t  u n d u l y  w i t h ,  .,or 

o t h e r w i s e  c h a l l e n g e ,  t h e  d o c t r i n e  o f  p a r e n s  p a t r i a e .  I n  t h i s  

r e s p e c t  it m u s t  b e  n o t e d  t h a t  t h e  u s e  o f  co f o r  t h e  

d e t e r m i n a t i o n  o f  competency  m a t t e r s  and 0 th  e l i b e r a t i o n s  i n  

t h e  'bes t  i n t e r e s t s '  o f  a  p a t i e n t  is by no means new 

( V e n a b l e s , l 9 7 5 ) .  W h i l s t  l a w y e r s  may be  a t t e m p t i n g  to  u s e  t h e  

c o u r t  i n  a n  e f f o r t  to p r o t e c t  p a t i e n t s '  i n t e r e s t s  and a d v a n c e  
4 

t h e i r  p e r c e p t i o n s  o f  need ,  it c o u l d  be  a r g u e d  t h a t  t h e y  seem to  

be d o i n g  so w i t h o u t  c h a l l e n g i n g  t h e  b a s i s  upon which  s u c h  



mechanisms a r e  f o u n d e d ,  n o t a b l y  t h e  c o n c e p t  o f  ' b e s t  i n t e r e s t s '  . 
On t h e  o t h e r  h a n d ,  it c o u l d  be a r g u e d  + t h a t  t h e y  are s i m p l y  

r e w o r k i n g  e x i s t i n g  ' r i g h t s '  t o  t h e  b e p e f i t  o f  p a t i e n t s ,  t h e  

a l t e r n a t i v e  ( a  f u r t h e r  u t i l i s a t i o n  o f  p s y c h i a t r  ic j u d g e m e n t s )  - 
4 

b e i n g  l e s s  a c c e p t a b l e .  I n  a n y  e v e n t ,  p a t i e n t s '  p e r c e p t i o n s  o f  

need  seem t o  be d w a r f e d  by t h e  c o n f l i c t i n g  p e r s p e c t i v e s  h e l d  by - 

p s y c h i a t r i s t s  and l a w y e r s  b o t h  of whom a r e  e a g e r  to  e n s u r e  t h ' a t  

t h e i r  v i e w  o f  t h e  ' b e s t  i n t e r e s t s '  o f  p a t i e n t s ' i s  s e r v e d .  By . 

k e f i n i t i o n ,  o f  c o u r s e ,  t h e  p a t i e n t  /s n o t  deemed c o m p e t e n t  

fnoug.h t o  j o i n  i n  t h e  c o n t e s t .  

I n  t h e  c o u r s e  o f  t h e  d i s c u s s i o n  on c o m p e t e n c y ,  r e f e r e n c e  
\ -4 

w a $  made t o  t h e  f a c t  t h a t  upon t h e  a p p o i n t m e n t  o f  a . t r u , s t e e ,  - 
\ 

committee or g u a r d i a n  t o  manage a  p a t i e n t ' s  ' a f f a i r s ' ,  a  p a t i e n t  

loses t h e  r i g h t  to s e e k  i n d e p e n d e n t  l e g a l  a c t i o - n  i n  r e l a t i o n  to  

i .  any  m a t t e r .  T h i s  r i g h t  may a l s o  b e  s t r i c t l y  l i m i t e d  by m e n t a l  

h e a l t h  l e g i s l a t i o n ,  i n d e p e n d e n t  o f  t h e  i s s u e  o f  competency .  A s  I 

i n d i c a t e d n . i n  C h a p t e r  2 ,  t h i d  cis a' m a t t e r  o f  c o n s i d e r a b l e  c o n c e r n  

t o  l a w y e r s  i n v o l v e d  i n  ' m e n t a l  h e a l t h '  l aw i n  Commonwealth 

j u r i s d i c t i o n s  b e c a u s e ,  where t h e y  e x i s t ,  *such r e s t r a i n t s  
P 

corifound e f f o r t s  to; a ) .  seek r e d r e s s  where a  p a t i e n t  h a s  b e e n  . 
wronged; and b )  ' e n f o r c e '  t h e a f e w  . r i g h t s  t h a t  e x i s t  f o r  p a t i e n t s  

( b o t h  t h o s e  l e g i s l a t i v e l y  p r e s c r i b e d  an+ t h o s e  e x i  
, . -0 

common l a w )  . A t  t h e  same time, however ,  a t t e m p t s  

t o  p r o v i d e  p a t i e n t s  w f i h  a l t e r n a t i v e  p r o t e c t i v e  mechanisms.  

L e g i s l a t i o n  i n  some of t h e  p r o v i n c e s  c a i n s  p r o v i s i o n s  making , "f - 
I 1-l 



i t  'an o f f e n c e  f o r  menta.1 h e a l t h  s t a f f  and o t h e r s '  to  m i s t r e a t ,  

n e g l e c t ,  or o t h e r w i s e  a b u s e ,  p a t i e n t s .  S i m i l a r l y ,  l e g i s l a t i o n '  

a h a s  s o u g h t  to  p r o t e c t  p o s  , i b l e  i n f r i n g e m e n t s  o f  t h o s e  p a t i e n t s '  

r i g h t s  - t h d t j h a v e  b e e n  e n s h r i n e d  i n  l e g i s l a t i o n  by,  a g a i n ,  

p r o v i d i n g  n e g a t i v e  s a n c t i o n s  where  s u c q  r i g h t s  a r e  d e n i e d  or 

f r u s t r a t e d .  I t  is a r g u e d ,  however ,  t h a t  t h e s e  p r o v i s i o n s  h a v e  a 

&re s y m b o l i c  t h a n  d e t e r r e n t  e f f e c t  and d o  n o t  a l l o w  a n y  

i n d i v i d u a l  redress or compe*'sationA fo; a  p a t i e n t  who may h a v e  

s u f f e r e d  a t  t h e  h a n d s  o f  h o s p i t a l  s t a f f .  A s  s u c h  t h e y  d o  n o t  

p r o v i d e  t h e  p a t i e n t  w i t h  p r o t e c t - i o n  f rom harm or a l l o w  a  p a t i e n t  

t o  s e c u r e  r e d r e s s  where  wrongs  h a v e  been. i ~ f l i c t e d .  
2 

T a b l e  V I  p r o v i d e s  a breakdown o f  t h e  s i t u a t i o n  a c r o s s  t h e  . . 
t e n  p r o v i n c e s  i n  r e l a t i o n  t o  t h e s e  i s s u e s .  







-- - - 

- - 

i n  o f  s x e c u t i o n  or i n t e n d e d  ex&ti i i  o f  a n y  
d u t y  or q t h o r  i t y  -is A c t  ar khe r e p & a t i o n ~ n r  
i n . r e s p e c t  o f  a n y - a l l e g e d  n e g l e c t  or d e f a u l t  i n  t h e  
e x e c u t i o n  o f  any s u c h  . d u t y .  o r '  a u t h o r i t y ,  w i t h o u t  t h e  - 

= c o n s m t  o f b t h e  M i n i s t e r  o-f J u s t i c e . "  
.I .% .,. .i/ /? 

, A f u r t h e r ,  special time l i m i t a t i o n  is imposed on a c t i o n s  i n  
I. 

t h r e e  ' p r o v i n c e s ,  and &so a p p l i e s  i n  a  ' foul i th  p r o v i n c e  . ( ~ * t a r i o )  . . 

where n o  o t h e r  r e s t r e i n t s  a p p e a r  to e x i s t .  A s  P r i c e  a r g u e s  ' 
e '  

I 

( 1 9 7 3 ) ,  s u c h  t i m e  l i m i t s  may d e s t r o y  any c h a n c e  of p u r s u i n g  an  
tA - - a c t i o n  i n  * p a r t i c u l a r  because)a . l leged %wrongs  \may n o t  come t o  - 1  ,? 

l i g h t  immed ia t e ly  a f t e r  t h e y  o c c u r .  Such  f i m i t a t i o n  is bt- 
t y p i c a l l y  i l l u s t r a t e d  by ~ e c . 5 8  of t h e  O n t a r i o  M e n t a l  H e a l t h  A c t  

-'--. 
(SO  1978 c .50 )  : 

'~11 a c t i o n s ,  p r o s e c u t i o n s  or o t h e r  p r o c e e d i n g s  a g a i n s t  , ' 

any p e r s o n  or p s y c h i a t r i c  f a c i l i t y  f o r  a n y t h i n g  done or 
omitted t o  be done  i n  p u r s u a n c e  or i n t e n d e d  p u r s u a n c e  of 
t h i s  A c t  or t h e  r e g u l a t i o n s  s h a l l  be c . o m m e n ~ ~ d  w i t h i n  
s i x  months  a f t e r  t h e  a c t  or o m i s s i o n  compla ined  o f  
o c c u r r e d  and n o t  a f t e r w a r d s .  " 

-- -- - - - - -  -- - -- - - pp- 

I n  N e w  Brunswick and Sqska tchewan ,  a s imi lar  t i m e  p e r i o d  is 

specif i e d Z o  w h i l s t  i n  Pr i n c e  Edward I s l a n d  t h i s  is  e x t e n d e d  t o  

t w e l v e  months.*' I t  is t h u s  a p p a r e n t  t h a t ,  i n  o n l y  f o u r  

p r o v i n c e s  ( A l b e r t a ,  Quebec ,  Nova S c o t i a  h d Newfoundland) , n o  

l i m i t a t i o n s  of any t y p e -  are impbsed on  a c t i o n s  s o u g h t  a g a i g s t  

p e r  s o n s  a c t i n g  unde r  or p u r s u a n t  

Where l i m i t a t i o n s  h a v e  been 

been  'made t o  p r o v i d e  a l t e r n a t i v e  

s e v e n  p r o v i n c e s ,  l e g i s l a t i o n  h a s  

to,  m e n t a l  h e a l t h  l e g i s l a t i o n .  . a imposed,  some attempts h  v e  

p r o t e c t i o n s  f o r  p a t i e n t s .  I n  

c r e a t e d  a s p e c i f i c  offence for 

any p e r s o n  to b r e a c h  a n y  o f  t h e  p r o v i s i o n s  of t h e  r e l e v a n t  



l e g i s l a t i o n .  W h i l s t  t h i s  t y p e  o,,•’ i n c l u s i o r i  g o v e r n s  p r o c e d u r e s  i n  
- - - -  

% 

r e l a t i o n  to  a l l  a s p e c t s  qf commitment, c o n t i n u e d  d e t e n t i o n ,  a 

c e r t i f i c a t i o n ,  trans* and so on ,  it can  a l s o  be s e e n  t o  
# 

J 0 ' '\ 
- 

p r o t e c t  t h o s e  p a t i e n t s '  r i g h t s  t h a t  mw have been e n s h r i n e d  i n  

k t h e  l e g i s l a t i o n .  T h i s  is . t y p i c a l l y  p o r t  yed by Sec .  67 o f  t h e  

Nova S c o t i a ,  H o s p i t a l s  Act(SNS - 1977 c.45) t 2 *  
Bh @ 

"Any p e r s o n  who v i o l a t e s  or f a i l s  t o  o b s e r v e  any - p r o v i s i o n  o f  t h i s  A c t  o r  t h e  r e g u l a t i o n s  i s  l i a b l e  on, 
'-summary c o n v i c t i o n  to  - a  p e n a l t y  o f  n o t  more t h a n  f i v e  
hundred d o l l a r s  and i n  d e f a q l t  o f  payment, to  
imprisonment  f o r  n o t  more t h a n  n i n e t y  days . "  

T h u s  where,  f o r  e x a m p l e ,  p a t i e n t s  have been p r e s c r i b e d  c e r t a i n  
I 

r i g h t s  i n  r e l a t i o n  t o  a p p l y i n g  f o r  c a s e  r e v i e w  and t h e s e  r i g h t s  
P 

. a r e  d e n i e d  o r  o b s t r u c t e d  by ' any  p e r s o n '  ( s u c h  as  a  men ta l  

h e a l t h  p r o f e s s i o n a l )  t h e  r e l e v a n t  b a r t y  may be commit t ing an 

o f f e n c e  and be l i a b l e  f o r  c e r t a i n  lpun i shments ' .  

A s  can  be s e e n ,  Tin Nova S c o t i a ,  t h e  specif-iedpe~a~t-Qs--a---- 
. -. 

modest f i n e  which m i g h t  have  a  d e t e r r e n t  e f f e c t  on t h o s e  i n  a 1 
p o s i t i o n  t o  deny o r  o b s t r u c t  r i g h t s .  However, i n  o t h e r  

p r o v i n c e s ,  t h e  p o s s i b l e  punishment  may be less e f f e c t i v e .  I n  -. k 

Saskatchewan and N e w  Brunswick, f o r  example,  t h e  maximum f i n e  is  
I 

$100 w h i l s t  i n  Quebec an i n d i v i d u a l  o f f e n d e r  ( a s  opposed to  a  

' c o r p o r a t i o n 1 )  c a n  o n l y  be f i n e d  up to  $200. I t  shou ld  be n o t e d ,  
i 

however, t h a t  i n  o t h e r  p r o v i n c e s  t h e  p o s s i b l e  punishments  f o r  

i n f r i n g e m e n t  a r e  more severe. In O n t a r k  a c : - o ~ t r a v e a t i o n  of any 

p r o v i s i o n  o f  t h e  Menta l  H e a l t h  - A c t  o r  r e g u l a t i o n s  a t t r a c t s  a  

maximum f i n e  o f  $10,000 w h i l s t ,  i n  Manitoba,  a  maximum f i n e . o f  



$'500 is accompanied by an a l t e r n a t i J v e  
- - 

3 y e a r ' s  imprisonment .  
e 

- - 

- - - -  - 

p e n a l t y  o f  up topone-  

, 
I n  f o u r  p r o v i n c e s ,  p r o v i s i o n s  f o r  t h e  g e n e r a l  p r o t e c t i o n  o f  

.- 
l e g i s l a t i v e l y  e n s h r i n e d  p a t i e n t s '  r i g h t s - a r e  r e p l a c e d  or ,  a s  is 

f a  

t h e  c a s e  i g  .Maflitoba, supplemented by, more k p e c i f j i  
v / 

p r o t e c t i o n s .  I n  B r i t i s h  ~ o l b b b i a ,  ~ a n i t o b a  and Newfoundland a  
' 

a, P 

s p e c i f i c F \ e n c e  h a s  been c r e a t e d  w i t h  t h e  a p p a r e n t  p u r p o s e  of 

4 p r o t e c t i n g  p a t i e n t s  from harm. T h i s  is t y p i c a l l y  p o r t r a y e d  by 
4 c 

Sec.  17 ( 2 )  o f  t h e  B r i t i s h  Columbia Mental  ~ e a l t h  A c t  (R$BC 1979 

c .256)  : 2 3  - 

"A p e r s o n  employ a  p r o v i n c i a l  men ta l  h e a l t h  
f a c i l i t y  o r  a  p r i v a t e  m e n t a l  h o s p i t a l  o r  any o t h e r  - 
p e r  son having c h a r g e  o f  a p a t i e n t % h o  i l l - t r e a t s ,  

9 a s s a u l t s  or w i l f u l l y  n e g l e c t s  a  p a t i e n t  commits a n  I 

o f f e n c e  p u n i s h a b l e  under t h e  Of fence  A c t .  " 
y .  

I n  Newfound1,and a  maximum f i n e  o f  $500, i n  
+ 

Manitoba a  

&$k t ,  i n  B r i t i s h  Columbia, an o f f e n d e r  c a n  r e c e i v e  a s f i n e  o f  j' 
-1 

up to  $%2000 and/or imprisonment  f o r  s i x  m&nths. 24  I n  a d d i t i o n  to 
4 

such p r o t e c t i o n ,  l e g i s l a t i o n  i n  Newfoundland and , A l b e r t a  , , 

i n c l u d e s  p r o v i s i o n s  d e a l i n g  w i t h  , t h e  p r o t e c t - i o n  o f  s p e c i f i c  - . 

? * .  

25 : r i g h t s ,  and .imposes moderate  p e c u n i a r y  p e n a l t i e s  f o r  o f f e n d e r s .  
4 

x : I t  c o u l d  be a r g u e d ,  t h e n ,  t h a t  a l t h o u g h  ,some. l i m i t - a t i o n s  . 
I 

I .  

a r e  p l a c e d  on t h e  c a p a c i t y  o f  men ta l  h e a l t h  b$ t i en tk  to  t a k e  

a c t i o n  a G a i n s t  m e n t a l  h e a l t h  a d m i n i s t r a t o r s  o r  s t a f f  ( n o t a b l y -  - - i n  
7 

- - 

, I .  

t h e  p r o v i n c e  o'f M a n i t o b a ) ,  t h e  p r e s e n c e  o f  p r o v i s i o n s  p r o t e t i n g  ld . 

p a t i e n t s  from g e n e r a l  and s p e c i f i c  harms as d e f i n e d  by 
. , . . 



L 9 = - 7' 
a 4 . 

l e g i s l a t i o n  o u t w e i q h s  s u c h  l imitat ihns.  e f fo r t  has been  made 
- 

8 .  $ 4  
t o  'criminalise' n ~ , t :  _ a ~ L p  tceachhes of p a t i e n t s '  r i g h t s  b u t  a lso  \ -  -: 

Y \  

b e h a v i o u r  t h a t  may be ; p . e c i f i c a l l ;  . .  

' v u l n e r a b l e  p o s i t  i o n  of p p t i e n t s  ( i .  
\ * 

w i t h  n e g l e c t ,  i l l - t r e a t m e n t  an& a b k s e )  .qi I& iome 'place;, t h e  

9 r e l a t e  pun i shmen t s  cqn .be3 = o h g i d e f k d  s re - a l t h o u g h  &is 'is . .' 8 - 9 - 
c e r t a i q l y  n o t  t h e  case. i n  , t h e  p . rovibce 'Saska tchewan,  N e w  

-.., ; > D q  

, + e / " a  '7~ ' Brunswick and hebec.  . -  ' ' - , 

v 6 -  
- .  1 

Q u i t e  impact + t h e  p&a-ltiez have  m e n t i 1  ' h e a l t h  s t a f f  

and a d m i n i s t r a t o r s .  r e m a i n s  e .-. unk'nown. ~ o u b t l e & .  some 'gene;al 
-- .3 

- - -- =a-/ 
d e t e r r e n t  e f f e c t 2 7  . e x i s t s  ;he+re f i n k s U ' a i e  high,-q&$'re , .  

9 ,, 
) .. * 

- accompanied by t h e  p b s s i b i l i t y % f  impr . ,  i sonmeh t  b u t  s u c h  
+. 

'G 
\ 

rn - 

, does n o t  a p p e a r  t o  6e a f e a t u r e  ~ f . ' $ h e ' ~ e n a l t i e s  in a l l  
I C . ?  

'B 

p r o v i n c e s .  F u r t h e r ,  n o  e n f o r c e h @ a t  o t  c o m p l a i n t s  mechanisms 
r 

a p p e a r  t o  accompany t h e  r e l e v a n t  v i s i o n s  s u c h  t h a t  where a 
' .  

T -' :--- - - - - - - - - - - - - - - - - - 

p a t i e n t  h a s ,  no , f e s o u r c e s  ouf si  t i t u t i o n  a n d / '  is, . 
' 

. .  
% - .  & 

p e r h a p s ,  i n  t i m i d a t e d  by e r - r a n t  tstaf*, t h e  l i k e l i h o o d  of 
4 

a 

d i s c o v e r y  is s l i m .  Even where  i n c i d e n t s  o f  p h y s i c a l  a b d s e , o r  t h e  . 
ab&&,ion~df  r i g h t s  'comes & ' l i g h t ,  it% is f e g s i b l e  t h a t  s u c h  " 

* 4 

. - matters  a r e b  d e a l t .  w i t h  b y = f o w f \ r i s i b i l i t p \ f n  discipl inar;  p r o c e s s e s  * " .% i I , 
' <  - ! 

w i t h . i n = - t h e  i n s f  i t i t i o n s ,  r a t h e , r  t han7  c r i m i n a l '  p r o s e c u t i o n  u ~ d e r  . 
u 

t h e  'merit$al heal t6 , l e g i s l a t i o n  or * t h &  - C r  i m i n i l  Code. Such ' 

I , ,' - 
d ' " 9 < 

I ' B 

lprot& t i v i '  p-ropi ' s ions  . ,  d o  n 6 t  assist & a  p a t i e n t  'in o b t a i n i n g "  

F damages to  compensa t e  f o r  any  wrongp 
P # 

n o r  d o  ' t h e y  protect p a t i e n t s '  n e e d s  
Y 

7 - " .  
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t h a t  i a y  h i v e -  been  e f f e c t e d  C~ 

t h a t  h a v e - n o t  been '  . F 



T h i s  area agaiirr g r e s e & s  a eoRTwseddpie turc  i n  r c l e -  

. t h e  e f f e c t  o f  compet ing.  p e r c e p t i o n s  o f  p a t i e n t s '  needs .  On. t h e  

one hand,  t h e r e  is a n  o b v i o u s  r e l u c t a n c e  to  ' c r i m i n a l i s e '  - 
L 

a c t i o n s  t h a t  i n v o l v e  t h e  a n t i t h e s i s  o f  t h e  p s y c h i a t r  i c - c e n t r e d  

p e r c e p t i o n s  o f  p a t i e n t s '  needs  ( n e g l e c t  and a b u s e  c a n n o t  .be 

e q u a t e d  w i t h  care and r e s t o r e d  h e a l t h ) .  I n d e e d ,  i n  some 

p r o v i n c e s ,  t h e  l e g i s l a t i o n  is more conce rned  to  c r i m i n a l i s e  t h e  

behav iou r  o f  p e o p l e  who assist or a t t e m p t  t o  a s s i s t ,  p a t i e n t s  t o  
-Bp 

~ ' e s c a p e '  from h o s p i t a l s  t h a n  t h e  behav iou r  o f  t h o s e  who - - 

i l l - t r e a t  p a t i e n t s ? 8  A s  m e n t a l  h e a l t h  s t a f f  a r e  t h e  o n l y  p e o p l e  

i n  a  p o s i t i o n  t o  i l l - t r e a t ,  a b u s e  o r  n e g l e c t  a - p a t i e n t  c l e a r l y  
L r I 

such  a  s i t u a t i o n  c a n  o n l y  be t o  t h e i r  advan tage .  Some r e s t r a i n t s  * 

a r e  a l s o  p l a c e d  on t h e  p u r s u i t  of a c t i o n s  a g a i n s t  m e n t a l  h e a l t h  

p r o f e s s i o n a l s  and o t h e r s ,  p ~ e s u m a b l y  to p r o t e c t  s u c h  p e r s o n s  
-- - - - - - - - - - - - - - - - - - - - - - - - - - A, - 

f rom v e x a t i o u s  l i t i g a t i o n .  Given t h a t ,  w i t h  t h e  deve lopment  o f  
i 

l e g a l  s e r v i c e s ' f o r  p a t i e n t s  most  l i t i g a n t s  would be s e e k i n g  

a c t i o n s  t h rough  l a w y e r s ,  t h i s ,  t y p e  o f  p r o v i s i o n  seems to  s u g g e s t  

t h a t  l a G e r s  do  n o t  p l a c e  some q u a l i t y  c o n t r o l  on l i t i g a t i o n .  A s  

I p o i n t e d ,  o u t  i n  Chap te r  4 ,  t h e  ' s t r i c t  i n s t r u c t i o n s '  o f  c l i e n t s  

a r e  s u b j e c t  d  to a  f i l t e r i n g  ' p r o c e s s  t h a t  a l r e a d y  e f f e c t i v e l y  

e x c l u d e s  any u n n e c e s s a r y  or u n r e a s o n a b l e  l e g a l  a c t i o n s  from t h e  

c o u r t s .  Under t h e s e  c i r c u m s t a n c e s ,  f u r t h e r  c o n t r o l s  c a n  o n l y  - I 

- - -- 

s e r v d  to hamper l e g a l  s e r v i c e s  and . b e n e f i t  r e c a l c i t r a n t  KentSI  

h e a l t h '  s t a f f  or a u t h o r i t i e s .  I n  t h i s  r e s p e c t ,  t h e  l e g i s l a t i o n  



seem's t o  be a c c e p t i n g  p s y c h i a t r  i c  p e r c e p t i o n s  o f  n e e d  

( i n c l u d i n g ,  p e r h a p s ,  a  p e r c e p t i o n  of t h e i r  own n e e d s )  o v e r  a n d  

a b o v e  t h e  - p e r c e p t i o n s  p r o f e r r e d  by l a w y e r s  and  t h e i r  

p a t i e n t s / c l i e n t s .  

On t h e  o t h e r  h a n d ,  g e n e r a l  and s p e c i f i c  p r o t e c t i v e  
..'. - - . r 

p r o v i s i o n s  e x i s t  t o  e n s u r e  t h a t  p e r s o n s  who d o  n o t  comply  w i t h  

t h e  s p i r i t  and d i r e c t i o n  o f  t h e  l e g i s l a t i o n  a r e  s u . b j q c t  to  

n e g a t i v e  s a n c t i o n i n g .  T h i s  i n c l u d e s  t h o s e  who d e n y  o r  o b s t r u c t  

3 p a t i e n t s  i n  t h e  e x e r c i s e  o f  t h o s e  r i g h t s  t h a t  h a v e  b e e n  

e n s h r i n e d  i n  l e g i s l a t i o n .  I n  t h i s  r e s p e c t  t h e  l e g i s l a t i o n  h a s ,  

a p p a r e n t l y ,  b e e n  d e s i g n e d  to a s s i s t '  i n  t h e  p r o t e c t i o n  o f  

p a t i e n t s '  n e e d s ,  n o t a b l y  where  g e n e r a l  n e e d s  h a v e  b e e n  

r e - d e f i n e d  a s  r i g h t s .  I t  i s  u n f o r t u n a t e  t h a t  so few r i g h t s  e x i s t  

to  b e  so p r o t ' e c t e d .  A s  s u c h ,  wha t  a p p e a r s  to  b e  a n  

acknowledgement  of p a t i e n t s '  p e r c e p t i o n s  of need m a y  i n  f a c t  be 

an  empty  g e s t u r e .  

F i n a l l y  i n  t h i s  c h a p t e r  I w i l l  itemise and d i s c u s s  o t h e r  

r i g h t s  t h a t  a r e  f o u n d  i n  l e g i s l a t i o n  a c r o s s  t h e  t e n  p r o v i n c e s ;  

t h a t  is ,  r i g h t s  i n  r e l a t i o n  t o  s u c h  b a s i c  i s s u e s  a s  

c d m m u n i c a t i o n  and v i s i t a t i o n  w h i l s t  a  p a t i e p t  is i n  h o s p i t a l .  I t  

i s  p e r h a p s  r a t h e r  c u r i o u s  to  h a v e  t o  c o n s i d e r  t h e  e x t e n t  t o  

w h i c h  e l e m e n t a r y  r i g h t s  s u c h  a s  communica t ion  and v i s i t a t i o n  a r e  

e s t a b l i s h e d  and  a t  t h e  same t i m e  l i m i t e d  by ,  m e n t a l  h e a l t h  

l e g i s l a t i o n .  I n  g e n e r a l ,  any p e r s o n  e n t e r i n g  a  h o s p i t a l  u n d e r  
>--l 

c o n v e n t i o n a l  c i r c u m s t a n c e s  w o w z t  be  p l a c e d  i n  a  si  t u a t i o n Q  



where  c o n t a c t  w i t h  t h e i r  l i f e b u t s i d e  t h e  i n s t i t u t i o n  is ' 

t h r e a t e n e d .  S u c h  c o n t ' n u e d  c o n t a c t  i s ,  a f t e r  a l l ,  a  ' r i g h t '  o n l y  \ 
d e n i e d  t o  t h o s e  p l a c e d  i n  p e n a l  i n s t i t u t i o n s  a s  o n e  o f  t h e  p a i n s  

8 

o f  i m p r i s o n m e n t .  I n  g e n e r a l ,  m e n t a l  h e a l t h  p a t i e n t s  a r e  s u b j e c t  

t o  t h e  same t y p e  o f  c o n t r o l  f o r  w h i l s t  b a s i c  r i g h t s  a r e  

e n s h r i n e d  t h e s e  a r e ,  i n  t h e  m a i n ,  p r o m p t l y  l i m i t e d .  

The  r i g h t s  t o  c o m m u n i c a t i o n  and  v i s i t a t i o n  t e n d  t o  u n d e r p i n  

a l l  o t h e r  r i g h t s  f o r ,  w i t h o u t  them, a  p a t i e n t  may b e  r e s t r a i n e d  

f r o m  making c o n t a c t  w i t h  r e s o u r c e s  o u t s i d e  a n  i n s t i t u t i o n ;  

r e s o u r c ' e s  t h a t  c a n  a i d  $he, p a t i e n t  i n  a p p r e c i a t i n g  h i s  or h e r  

r i g h t s  and a l s o  p r o v i d e  a s s i s t a n c e  i n  e n f o r c i n g  or p r o t e c t i n g  

s u c h  r i g h t s .  F u r t h e r ,  a s  h a s  b e e n  n o t e d ,  c o m m u n i c a t i o n  w i t h  t h e  

' o u t s i d e '  w o r l d  is a  form of t h e r a p y -  which  s h o u l d  n o t  b e  

s u b j e c t e d  t o  any r e s t r i c t i o n  ( S t a n d i n g  S o c i a l  Development  

C o m m i t t e e , l 9 7 8 ) .  I t  is, i n  e f f e c t ,  a n  e s s e n t i a l  a s p e c t  o f  t h e  

h e a l t h  meeds of p a t i e n t s  a s  p e r c e i v e d  by p a t i e n t s  a n d ,  i n d e e d ,  

some men, ta l  h e a l t h  p r o f e s s i o n a l s  (9 c i t ) .  p e r h a p s  it is  i n  t h i s  - 
a r e a  t h a t  t h e  dominance  o f  c o n t r a d i c t o r y ,  p s y c h i a t r i c  

p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s  is most a p p a r e n t  f o r  t h e  

r a t i o n a l e  f o r  r e s t r a i n t s  i n  t h e  c a s e  o f  m e n t a l  h e a l t h  p a t i e n t s  
. - 

t e n d s  to l i e  ' i n  t h e  c o n t e x t  o f  d i s r u p t i o n s  to  t h e r a p y  (9 .tit). 
4- - 

T o  some e x t e n t ,  l i m i t a t i o n s  a r e  a l s o  imposed -to p r o t e c t  
L" 

p e r s o n s  o u t s i d e  t h e  i n s t i t u t i o n  f r o m  t h e  r e c e i p t  o f  o f f e n s i v e  

m a t e r i a l  a n d ,  i't may be  a r g u e d ,  u n r e a s o n a b l e  i m p o s i t i o n s  on  

t h e i r  l i v e s .  I t  may b e  t h a t  i n  c e r t a i n  c a s e s  s u c h  l i m i t a t i o n s  



a r e  j u s t i f i e d .  Fo r  example ,  a  p a t i e n t  who r e g u l a r l y  m a i l s  

p a r c e l s  o f  f a e c e s  to  n e a r  r e l a t i v e 4  o r  w r i t e s  and s e n d s  o b s c e n e  

and o f f e n s i v e  l e t t e r s  to  s k r a n g e r s  may be j u s t i f i a b l y  

r e s t r a i n e d .  However, a s  i n  t h e  c a s e  o f  incompetency i s s u e s ,  w e  
rl 

J----L 

t end  t o  f i n d  b l a n k e t  r e s t r a i n t s  on a l l  p a t i e n t s  r a t h e r  i h a n  a h -  

i n d i v i d u a l l y  o r i e n t a t e d  p r o c e s s '  o f  c o n t r o l .  I n  a d d i t i o n ,  i n  one  

p r o v i n c e  ( A l b e r t a )  t h e  l i k e l i h o o d  o f  such o c c u r r e n c e s  d o e s  n o t  

seem to  have  been c o n s i d e r e d  s u f f i c i e n t  t o  j u s t i f y  any form o f  

r e s t r a i n t .  T a b l e  V I I  p r o v i d e s  a  breakdown o f  t h e  e s t a b l i s h e d  

r i g h t s  and accompanying l i m i t a t i o n s ,  a c r o s s  a l l  p r o v i n c e s .  29 





I t  w i l l  b e  n o t e d  t h a t  t h r e e  p r o v i n c e s  a r e  s i l e n t  i n  r e l a t i o n  t o  
d 

t h e  r a n g e  o f  r i g h t s  I h a v e  i t e m i ~ e d . ~ '  T h i s  i 5  q u a l i f i e d  i n  t h e  

c a s e  o f  ~ e w f o u n d l a n d  f o r  i n  t h a t  j u r i s d i c t i o n  t h e  i s s u e  o f  

c o n t r o l s  o n  c o m m u n i c a t i o n  is p a s s e d  t o  t h e  R e g u l a t i o n s  

a s s o c i a t e d  w i t h  t h e  l e g i s l a t i o n  u n d e r  S e c  2 4  o f  t h e  M e n t a l  

H e a l t h  A c t  (SN 1 9 7 1  c . 8 0 ) .  A s  a  r e s u l t ,  some r i g h t s  may be 

e s t a b l i s h e d  b u t - a l s o  l i m i t e d ,  a t  t h e  d i s c r e t i o n  o f  t h e  
? -. 

L i e u  t e n a n t  G o v e r n o r  i n  C o u n c i l .  -. 

, 
e n s h r i n e d .  T h i s  is t y p i c a l l y  p o r t r a y e d  b y  S e c  6 2  o f  t h e  Nova 

/' 
/ S c o t i a  H o s p i t a l s  A c t  (SNS 1977  c . 4 5 )  : - 

" 2 )  N o  m a i l  s e n t  to  a  p e r s o n  u n d e r  o b s e r v a t i o n  or a  
p a t i e n t  s h a l l  b e  o p e n e d  or w i t h h e l d ,  n o r  s h a l l  i t s  
d e l i v e r y  be o b s t r u c t e d  or d e l a y e d ,  e x c e p t  t h a t  t h e  
a d m i n i s t r a t o r  or h i s  d e s i g n e e  may b e  p r e s e n t  a t  t h e  
o p e n i n g  of t h e  m a i l  and  may remove c o n t e n t s  o f  t h e  m a i l  
d e t r i m e n t a l  to  t h e  a d d r e s s e e  or o t h e r s  b u t  n o t  t h e  
c o r r e s p o n d e n c e  i t s e l f .  
3 )  N o t w i t h s t a n d i n g  s u b s e e t i o n  ( 2 ) ,  no  m a i l  s h a l l  b e  
w i t h h e l d  f r o m  a  p e r s o n  u n d e r  o b s e r v a t i o n  or a  p a t i e n t  
u n l e s s  i n  the o p i n i o n  o f  a  p s y c h i a t r i s t  i t  would be  
d e t r i m e n t a l  t o  t h a t  p e r s o n  or p a t i e n t . "  I 

/ 

H e r e  w e  f i n c j  c o n s i d e r a b l e  d i s c r e t i o n  i n  t h e ' h a n d s  o f  m e n t a l  

h e a l t h  s t a f f .  N o  a t t e m p t  is  made t o  d e f i n e  t h e  term 

' d e t r i m e n t a l '  a l t h o u g h  t h e r e  is  a n  i m p l i c i t  a s s u m p t i o n  t h a t  it  

is  t o  b e  c o n s i d e r e d  i n  t h e  c o n t e x t  o f  t h e  h e a l t h  n e e d s  o f  a  

p a t i e n t .  31 1 n -  some p r o v i n c e s ,  t h e  l i m i t a t i o n  i s  n o t  e x t e n d e d  t o  
* 

P 

m a i l  b e l i e v e d  t o  h a v e  b e e n  s e n t  t o  a  p a t i e n t  by s p e c i f i e d  p e o p l e  

or  a g e n c i e s .  For e x a m p l e ,  i n  O n t a r i o ,  m a i l  s e n t  by  a  b a r r i s t e r  

and  s o l i c i t o r ,  a  member o f  a  r e v i e w  t r i b u n a l  o r  a  member of t h e  



L e g i s l a t i v e  Assembly  c a n n o t  b e  o p e n e d ,  e x a m i n e d  or w i t h h e l d ,  3 2 

w h i l s t ,  i n  N e w  B r u n s w i c k ,  t h e  l i s t  i s  e x t e n d e d  t o  i n c l u d e  t h e  

3 3  I Ombudsman. 

,, A c o r r e s p o n d i n g  ( l i m i t e d )  r i g h t  t o  s e n d  m a i l  h a s  b e e n  

e s t a b l i s h e d  i n  f i v e  p r o v i n c e s ,  r e s t r a i n t s  a p p a r e n t l y  b e i n g  

imposed  t o  p r o t e c t  b o t h  t h e  p a t i e n t  and p e r s o n s  who a r e  l i k e l y  

t o  b e  i n  r e c e i p t  o f  m a i l .  P e r c e p t i o n s  o f  t h e  n e e d s  o f  t w o  g r o u p s  

a r e  t h u s  u n d e r  c o n s i d e r a t i o n .  T h i s  is t y p i c a l l y  i l l u s t r a t e d  by 

S e c . ,  19  o f  t h e  O n t a r i o ,  M e n t a l  H e a l t h  A c t  ( S O  1 9 7 8  c . 5 0 )  : 

" 1 )  E x c e p t  a s  p r o v i d e d  i n  t h i s  s e c t i o n  n o  c o m m u n i c a t i o n  
w r i t t e n  by a  p a t i e n t . .  . s h a l l  b e  o p e n e d ,  e x a m i n e d  or 
w i t h h e l d ,  and  i t s  d e l i v e r y  s h a l l  n o t  i n  anyway b e  
o b s t r u c t e d  or d e l a y e d .  
2 )  Where t h e  o f f i c e r  i n  c h a r g e  o r  a  p e r s o n  a c t i n g  u n d e r  
h i s  a u t h o r i t y  h a s  r e a s o n a b l e  and  p r o b a b l e  c a u s e  t o  
b e l i e v e ,  
a ) t h a t  t h e  c o n t e n t s  o f  a  c o m m u n i c a t i o n  w r i t t e n  by a  
p a t i e n t  w o u l d ,  
i )  b e  u n r e a s o n a b l y  o f f e n s i v e  dto t h e  a d d r e s s e e ,  or 

6+ 

ii') p r e j u d i c e  t h e  b e s t  i n t e r e s t s  o f  t h e  p a t i e n t . .  . . . . t h e  o f f i c e r  i n  c h a r g e  or a  p e r s o n  a c t i n g  u n d e r  h i s  
a u t h o r i t y  may o p e n  and  e x a m i n e  t h e  c o n t e n t s  t h e r e o f  a n d ,  
i f  a n y  c o n d i t i o n . .  . e x i s t s ,  may w i t h h o l d  s u c h  
c o m m u n i c a t i o n  f r o m  d e l i v e r y , "  

A s  i n  t h e  c a s e  o f  t h e  r e c e i p t  o f  m a i F x c e p t i o n s  t o  t h e  
I .  i 

l i m i t a t i o n s ,  e x i s t  where  m a i l  is b e i n g  s e n t  t o  c e r t a i n  p e o p l e  o r  

a g e n c i e s .  34' 
i 

I n  t h e  p r o v i n c e  o f  A l b e r t a ,  no  l i m i t a t i o n s  a r e  p l a c e d  o n  

t h e  p a t i e n t ' s  r i g h t  t o  r e c e i v e  and s e n d  S i m i l a r l y  i n  

Nova S c o t i a ,  w h i l s t  a p a t i e n t ' s  r i g h t  t o  r e c e i v e  m a i l  i s  

l i m i t e d ,  t h e  r i g h t  t o  s e n d  m a i l  is u n l i m i t e d .  C l e a r l y ,  i n  b o t h  

p r o v i n c e s ,  t h e  w e l f a r e  o f  t h e  p o t e n t i a l  r e c i p i e n t s  o f  m a i l  and  



t h e  h e a l t h  n e e d s  o f  t h e  p a t i e n t  a r e  c o n s i d e r e d  t o  b e  l e s s  

i m p o r t a n t  t h e n  a  p a t i e n t ' s  r i g h t  to '  u n i n h i b i t e d  c o m m u n i c a t i o n .  
{. 

I n d e e d ,  i n  Nova ~ c o t i a i - t h e  r i g h t  t o  communica te  is g i v e n  
7 .  

f u r t h e r  i m p e t u s  by a  & o m p l e m e n t a r y  r i g h t  t o  be q i v e n  a c c e s s  t o  
t 

a p p r o p r i a t e  m a t e r i a 1 5  f a r  t h e  p u r p o s e  o f  w r i t i n g .  3 6  

T h e  v a r i a t i o n s  t h a t  e x i s t  b e t w e e n  p r o v i n c e s  a r e  p u z z l i n g .  

I f  t h e f a t i o n a l e d  f o r  r e s t r a i n t s  o n  t h e  r e c e i p t  o f  m a i l  l i e s  w i t h  
-+' 

a s e r i o u s  c o n c e r n  f o r  a  p a t i e n t ' s  t r e a t m , e n t  i t  m i g h t  

be e x p e c t e d . t h a t  a  l i m i t a t i o n  would e x i s t  i n  

S i m i l a r l y  i f  t h e r e  was  a  h i g h  r i s k  o f  p a t i e n t s  o f f e n d i n g  or i n  
4 

someway a f f e c t i n g  t h e  l i v e s  o f  p e o p l e  o u t s i d e  a n  i n s t i t u t i o n ,  o r  

t h r e a t e n i n g  t h e i r  own ' b e s t  i n t e r e s t s ' ,  by  s e n d i n g  m a i l  t h e n  

a g a i n  a  c e r t a i n  u n i f o r m i t y  m i g h t  b e  e x p e c t e d .  The l a c k  o f  s u c h  

u n i y o r ~ i t y  c a n  o n l y  u n d e r m i n e  t h e  j u s t i f i c a t i o n s  f o r  a n y  t y p e  o f  

l i m i t a t i o n  on  t h e  b a s i c  r i g h t  t o  unimpeded d o m m u n i c a t i o n .  - 

I t  is a l s o  a p p a r e n t  t h a t  o n l y  o n e  p r o v i n c e  (Nova S c o t i a )  

h a s  e n s h r i n e d  a n  u n l i m i t e d ~ r i g h t  t o  make o r  r e c e i v e  t e l e p h o n e  

c a l l s .  L e g i s l a t i o n  i n  o t h e r  ' p r o v i n c e s  is s i l e n t  o n  t h e  m a t t e r .  

I n  a d d i t i o n  o n l y  t w o  p r o v i n c e s  h a v e  d e a l t  w i t h  t h e  r i g h t  t o  

r e c e i v e  v i s i t o r s  a t  r e a s o n a b l e  times. I n  o n e  p r o v i n c e ,  t h i s  i s  

a n  u n l i m i t e d  r i g h t  (Nova S c o t i a )  w h i l s t  i n  t h e  o t h e r  ( A l b e r t a )  

t h i s  r i g h t  may be s u s p e n d e d  i f  a  p h y s i c i a n  c o n s i d e r s  t h a t  a 
G 

v i s  i t o r  would  b & ' d e t r  i'mexital to  a  p a t i e n t ' s  h e a l t h .  37 
a 

I n  o n l y  t w o  p r o v i n c e s  ( Q u e b e c  and  Nova S c o t i a ) ,  e f f o r t s  

h a v e  b e e n ' m a d e  t o  e n s u r e  t h a t  p a t t e n t s  u n d e r s t a n d  t h e i r p h t s .  

"d / 
J 



I n  Q u e b e c ,  S e c  27 o f  t h e  M e n t a l  P a t i e n t s  P r o t e c t i o n  A c t  (SQ 1 9 7 2  
. 1 

c . 4 4 )  r e q u i r e s  t h a t  a  w r i t t e n  n o t i f i c a t i o n  o f  r i g h t s  b e  g i v e n  t o  

p a t i e n t s .  T h i s  p r o c e d u r e  is f o l l o w e d  i n  Nova S c o t i a  w h e r e  t h e r e  

is a l s o  a  r e q u i r e m e n t  t h a t . m a t e r i a 1  r e s p e c t i n g  r i g h t s  be p o s t e d .  
0 

" i n  a  p l a c e  w i t h i n  t h e  h o s p i t a l  where  it c a n  be s e e n  by p e r s o n s  

u n d e r  o b s e r v a t i o n  or p a t i e n t s .  "38 A s  h a s  b e e n  a r g u e d ,  t h e  

p o s t i n g  o f  n o t i c e s  may n o t ,  a l o n e ,  b e  a n  e n t i r e l y  $ a t i s f a c t o r y  

way o f  a d v i s i n g  p a t i e n t s  of t h e i r  r i g h t s  ( S t a n d i n g  S o c i a l  

D e v e l o p m e n t  C o m m i t t e e , l 9 7 8 ) .  S u c h  n o t i c e s  may b e  p l a c e d  on  a  

c l u t t e r e d  n o t i c e b o a r d ,  no  e f f o r t  b e i n g  made t o  d r a w  a  p a t i e n t ' s  

a t t e n t i o n  t o  t h e  n o t i c e .  I n d e e d ,  i t  is a l s o  a r g u e d  t h a t  s i m p l y  

h a n d i n g  a  n o t i c e  t o  a  p , a t i e n t  may b e  n o  b e t t e r .  T h e  i n d i v i d u a l  a 

may b e  s i c l ? ,  d r u g g e d  o r  so w o r r i e d  t h a t  t h e  d o c u m e n t  is n o t  

r e a d ;  a p r o b l e m  t h a t  c a n  o n l y  b e  overcome by t h e  p r e s e n c e  o f  a n  

i n d e p e n d e n t  p e r s o n  i n  t h e  i n s t i t u t i o n  who c a n  a d v i s e  p a t i e n t s  

and p ro tec t  p a t i e n t s '  r i g h t s  (op c i t ) .  

An a n a l y s i s  o f  t h e  e x t e n t  t o  which  r i g h t s  t o  c o m m u n i c a t i o n ,  

v i s i t a t i o n  and n o t i f i c a t i o n  h a v e  b e e n  e s t a b l i s h e d  b u t  a l s o  

l i m i t e d ,  r e v e a l s  a  l e s s  t h a n  u n i f o r m  p i c t u r e  a c r o s s  t h e  t e n  

p r o v i n c e s .  I n  most j u r i s d i c t i o n s ,  t h e  l e g i s l a t i o n  is e i t h e r  

s i l e n t  i n  r e l a t i o n  t o  s u c h  r i g h t s  or i m p o s e s  l i m i t a t i o n s  w h i c h  

c a n  be  a p p l i e d  a t  t h e  d i s c r e t i o n  c)f m e n t a l  h e a l t h  s t a f f .  1'n a n  

i z e a l  s i t u a t i o n ,  p a t i e n t s  s h o u l d  h a v e  a n  u n l i m i t e d  r i g h t  t o  

r e c e i v e  and  s e n d  m a i l  b a c k e d  by a  r i g h t  t o  b e  g i v e n  a c c e s s  t o  

w r i t i n g  m a t e r i a l s .  They s h o u l d  h a v e  a  r i g h t  t o  r e c e i v e  and  m a k e  



t e l e p h o n e  c a l l s  and a n  u n l i m i t e d  r i g h t  to g e c e i v e  v i s i t o ; ~ .  1; 

a d d i t i o n ,  a n  i n s t i t u t i o n  s h o u l d  h a v e -  a dut ;  to  i n f o r m  p a t i e n t s  

o f  ' t h e i r  r i g h t s  a n d  t o  e n s u r e  t h a t  p a t i e n t s  h a v e  a  c l e a r  
2 .  

u n d e r s t a n d i n g  o f  them. C e r t a i n  a s p e c t s  o f  t h i s  b a s e  l ine a r e  

c l e a r l y  c o n s i d e r e d  r e a s o n a b l e  i n  some j u r i s d i c t i o n s  i n  Canada .  d .  ." 
I n d e e d ,  i f  t h e  l e g i ' s l a t i o n  i n  Nova S c o t i a  a n d  A l b e r t a  w e r e  

c o l l a p s e d  t o g e t h e r  a n d  a d o p t e d  a s  a  s t a n d a r d  o r  m o d e l  f o r  a l l  

o t h e r  p r o v i n c e s  t h e n  t h e  i d e a l  s i t u a t i o n  would  e x i s t .  Where 
,+ 

p a t i e n t s '  r i g h t s  i n  t h e s e  a r e a s  a r e  e i t h e r  i g n o r e d  o r  o n l y  ' .  

a c c e p t e d  o n  a  p i e c e m e a l  b a s i s ,  p r o t e c t i o n s  a r e  s u b s t a n t i a l l y  a n d  

u n j u s t  i f  i a b l y  r e d u c e d .  A 1  t h o u g h  p o s s i b l y  n o t  t h e  i n t e n t i o n  o f  

l e g i s l a t o r s ,  t h e  f a i l u r e  t o  p r o v i d e  t h e  c o m p l e t e  s p e c t r u m  o f  

r i g h t s  a s  o u t l i n e d  a b o v e  c o u l d  l e a d  t o  t h e  s u g g e s t i o n  t h a t  t h o s e  

r i g h t s  t h a t  d o  e x i s t  a r e  i n t e n d e d  t o  be  s y m b o l i c  g e s t u r e s  r a t h e r  

t h a n  g e n u i n e  a t t e m p t s  t o  p r o t e c t '  p a t i e n t s  f r o m  a r b i t r a r y  a n d  

u n j u s t i f i a b l e  r e s t r a i n t s  o n  e x t r e m e l y  b a s i c  c i v i l  r i g h t s  i n  t h e  

name o f  t h e i r  h e a l t h  n e e d s .  

T h e  somewhat  b a s i c  o v e r v i e w  o f  t h e  s i t u a t i o n  a f f e c t i n g  

m e n t a l  h e a l t h  p a t i e n t s  i n  t h e  t e n  p r o v i n c e s ,  p r o v i d e d  i n  t h i s  

C h a p t e r  and  C h a p t e r  5 ,  d e m o n s t r a t e s ,  it is a r g u e d ,  t h r e e  t h i n g s :  

1. A l t h o u g h  c o n s i d e r a b l e  a d v a n c e s  h a v e  b e e n  made i n  

e s t a b l i s h i n g  p a t i e n t s '  r i g h t s  ( t h a t  i s ,  p u r s u i n g  

l a w y e r - c e n t r e d  p e r c e p t i o n s  o f  n e e d ) ,  t h e  g e n e r a l  s i t u a t i o n  
1 

is n e i t h e r  c o n s i s t e n t  n o r  s a t i s f a c t o r y ' .  T h e  f a c t  t h a t  some 

p r o v i n c e s  a p p e a r  w i l l i n g  t o  a c c e p t  and  e n s h r i n e  some 



p r o t e c t i v e  r i g h t s  w h i l s t  o t h e r s  h a v e  p a i d  o n l y  s c a n t  

a t t e n t i o n  t o  t h e  i s s u e  is c u r i o u s  b u t  p e r h a p s  r e f l e b t s  t h e  
t .  

e x t e n t  t o  w h i c h  e f f e c t i v e  .and e n e r g e t i c  l o b b y i n g  h a s  

o c c u r r e d  i n  t h e  d i f f e r e n t  j u r i s d i c t i o n s .  I t  may a l s o  r e f l e c t  

t h e  i d e o l o g y  o f  m e n t a l  h e a l t h  a u t h o r i t i e s  i n  t h e  d i f f e r e n t  
6 

p r o v i n c e s  i n  t h a t  w h e r e  a  s y m p a t h e t i c  ' r e g i m e '  e x i s t s  
- 

r e f o r m s  w i l l  b e  e a s i e r  t o  e f f e c t .  I n d e e d  t h e  r e f o r m s  may 

stem f r o m  t h e  m e n t a l  , h e a l t h  a u t h o r  i t  i e s  t h e m s e l v e s  r a t h e r  

t h a n  s o l e l y  f r o m  p a t i e n t s '  consumer  g r o u p s .  A t  t h i s  s t a g e  

t h e  q u e s t i o n  is  moot a l t h o u g h  a  c l o s e r  e x a m i n a t i o n  o f  t h e  

e v o l u t i o n  o f  l e g i s l a t i o n  i n  A l b e r t a  and  Nova S c o t i a  would 

p r o b a b l y  a s s i s t  i n  s e c u r i n g  a n  a n s w e r .  

2 .  I n  g e n e r a l ,  m e n t a l  h e a l t h  l e g i s l a t i o n  t e n d s  t o  r e f l e c t  

p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  p a t i e n t s '  n e e d s .  T h e r e  i s  

a l s o  some e v i d e n c e  t o  s u g g e s t  t h a t  it r e f l e c t s  

p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  p s y c h i a t r  is ts  ' n e e d s .  

Wi th  few e x c e p t i o n s  t h e  d i s c r e t i o n s  g i v e n  t o  m e n t a l  h e a l t h  

s t a f f  a r e  e x t e n s i v e ,  t h e  r a t i o n a l e  c l e a r l y  b e i n g  t h a t  s u c h  
q 

d i s c r e t i o n s  a r e  n e c e s s a r y  t o  a n s w e r  t h e  h e a l t h  n e e d s  o f  

p a t i e n t s .  A l t h o u g h  t h e  e f f e c t  o f  l a w y e r - c e n t r e d  p e r c e p t i o n s  

o f  need ( p a r t i c u l a r l y  t h o s e  r e p r e s e n t i n g  p a t i e n t s '  

o r g a n i s a t i o n s )  c a n  be  s e e n ,  t h e  i m p a c t  i s  t e m p e r e d  by t h e  

c o n t e n t  o f  a  compromise  t h a t  a p p e a r s  t o  be w e i g h t e d  t o w a r d s  

t h e  ' h e a l t h '  n e e d s  o f  p a t i e n t s .  T h i s  s u g g e s t s  t h a t  w h i l s t  

l e g a l  n e e d s  i n  t h e  c o n - t e x t  o f  ' r i g h t s '  a r e  a c k n o w l e d g e d  a s  



* 

l e g i t i m a t e  t h e y  a r e  a s c r i b e d  a  more s y m b o r i c  t h a n  e f f e c t i v e  

s t a t u s .  I t  a p p e a r s  t h a t  w h i l s t  t h e  g o a l  o f  b a l a n c i n g  h e a l t h  

and  l e g a l  n e e d s  h a s  been  s o u g h t ,  i n  t h e  p r o c e s s  o f  weigh ing  

compe t ing  o p i n i o n s  t h e  b e n e f i t  o f  any  d o u b t  .has  gone  t o  t h e  

- p s y c h i a t r i c ,  r a t h e r  t h a n  l e g a l ,  l o b b y .  

3 .  L e g a l  need h a s  been  b o t h  c r e a t e d  and c o n t i n u e d  by m e n t a l  

h e a l t h  and r e l a t e d  l e g i s l a t i o n .  I n  p a r t i c u l a r ,  t h e  

e s t a b l i s h m e n t  and e x p a n s i o n  o f  r e v i e w  p r o c e d u r e s  h a s  c r e a t e d  

a  n e e d ,  and a  more c l e a r l y  d e f i n e d  ro le ,  f o r  l awyer s4 ,  The 

f a i l u r e  t o  e n s h r i n e  and p r o t e c t  r i g h t s  p r o v i d e s  a  s i t u a t i o n  
. 

i n  which c o n t i n u e d  a c t i o n .  by l e g a l  w o r k e r s  c a n  o n l y  t h r i v e .  - 
P a t i e n t  and l a w y e r - c e n t r e d  p e r c e p t i o n s  o f  need seem to  . 

r ema in  l a r g e l y  unanswered and ,  a s  a  r e s u l t ,  e f f o r t s  t o  

c o n v e r t  s u c h  p e r c e p t i o n s  i n t o  r i g h t s  w i . 1 1  c o n t i n u e .  The 

newly c r e a t e d  and  t h e  c o n t i n u e d ,  l e g a l  n e e d s  w i l l  h ave  t o  be 
I .  

m e t  by l e g a l  s e r v i c e s .  . 

T h i s  t h i r d  and f i n a l  i s s u e  p r o v i d e s  a g l i m p s  o f  b o t h  an  

- e v o l u t i o n a r y  p r o c e s s  i n  t h e  p r o v i s i o n  o f  l e g a l  s e r v i c e s  and t h e  

e f f e c t  t h a t  l e g i s l a t i o n  may have  on t h a t  p r o c e s s .  I w i l l  t u r n ,  

i n .  t h e  f i n a l  c h a p t e r ,  t o  d i s c u s s  t h e  e v o l u t i o n a r y  p r o c e s s  and .to 

o f f e r  some comments on p o s s i b l e  f u t u r e  d i r e c t i o n s  f o r  l e g a l  

s e r v i c e s ,  p a r t i c u l a r l y  i n  Commonwealth j u r i s d i c t i o n s .  



NOTES 

1: The p rob lems  a s s o c i a t e d  w i t h  t h e  c o n c e p t s  o f  v o l u n t a r i n e s s ,  

c o n s e n t ,  and in fo rmed  c o n s e n t  a r e  l e g i o n .  A s  many w r i t e r s  have  

n o t e d  ( e . g . , '  S tone ,19795 ;  G o s t i n r l 9 7 9 a :  Grosman & Summersrl98O; 

Mason ,e t  _.- a l r1978 ; 'Owens ,1977 ;  Roth ,1979;  S i n g e r , 1 9 7 7 ;  
A 

S o m e r v i l l e , l 9 7 9 ) ,  a  f i n e  l i n e  o f t e n  e x i s t s  be tween  v o l u n t a r i n e s s  

and c o n s e n t  and c o e r c i v e  p e r s u a s i o n .  S i m i l a r l y ,  t h e  e x t e n t  t o  

which c o n s e n t  is a c t u a l l y  ' i n f o r m e d ' ,  even  where no  c o e r c i o n  i s  

employed,  may be q u e s t i o n e d .  Such d o u b t  e x t e n d s '  beyond t h e  - 
m e n t a l  h e a l t h  s e t t i n g  t o  most p r o f e s s i o n a l / c l i e n t  r e l a t i o n s h i p s .  

2: I n  A l b e r t a ,  f o r  example ,  ~ i v i s i o n  2 o f  The Dependent  A d u l t s  - 
A c t  ( S A  1976 c . 6 3 )  l a y s  o u t  t h e  e x t e n s i v e  powers  g i v e n  t o  a  - 
' g u a r d i a n '  . These  i n c l u d e ,  making d e c i s i o n s  i n  r e l a t i o n  to where 

b ' d e p e n d e n t '  is t o  l i v e ,  w i t h  whom he  or s h e  is t o  l i v e ,  

whe the r  o r  n o t  he  o r  s h e  c a n  engage  i n  ' s o c i a l  a c t i v i t i e s ' ,  and 
D 

whether  o r  n o t  he or s h e  s h a l l  be  p e r m i t t e d  t o  work. I n  a d d i t i o n  

a  g u a r d i a n  c a n  c o n t r o l  e d u c a t i o n ,  a p p l i c a t i o n s  f o r  l i c e n c e s ,  

l e g a l  a c t i o n s  and t h e  d r e s s  and d i e t  o f  t h e  d e p e n d e n t .  Power is  
r 

a l s o  g i v e n  i n  r e l a t i o n  t o  a l l  a s p e c t s  o f  ' h e a l t h  c a r e ' .  (I 
5 



I n  Saska t chewan ,  on t h e  o t h e r  hand ,  l e g i s l a t i o n  h a s  t a k e n  g r e a t  

c a r e  t o  l i m i t  powers  t o  m a t t e r s  p e r t a i n i n g  o n l y  t o  e s t a t e s .  

( S e e ,  M e n t a l  H e a l t h  A c t  RSS 1965  c . 3 4 5  ( a s  a m e n d e d ) ) .  

, 

3: T h i s a  i s s u e  a g a i n  r a i s e s  t h e  ' p u b l i c  i n t e r e s t '  e l e m e n t  i n  

\ m e n t a l  h e a l t h  and r e l a t e d  l e g i s l a t i o n  men t ioned  i n  e a r l i e r  p a r t s -  

o f  t h e  t h e s i s .  Again t h i s  a s p e c t  w i l l  be  r e g r e t a b l y  by-passed .  

d 

4:  A p o s s i b l e  e x c e p t i o n  e x i s t s  i n  t h e  c a s e  o f  Nova S c o t i a  where  
. . 

r . e c e n t l y  r e v i s e d  l e g  i s l a  t i o n  a t t e m p t s  t o  c o n t r o l  t h e  c r i t e r i a  by 

which judgements  a r e  made and which draws  a  d i s t i n c t i o n  be tween  

c a p a c i t y  and competency i n  t h e  c o n t e x t s  o f  t r e a t m e n t  and t h e  

management o f  ' a f f a i r s ' .  a 

& S e e  S e c s  43 to 4 6 , H o s p i t a l s  A c t  SNS 1977 c . 4 5 ) .  

S i m i l a r l y ,  i n  B r i t i s h  Columbia ,  where incompetency  c a n  o n l y  be  

d e c l a r e d  by t h e  P r o v i n c i a l  Supreme C o u r t ,  a  d i s t i n c t i o n  is made 
C 

be tween  i n c a p a c i t y  i n  r e s p e c t  o f  t h e  management o f  a  p e r s o n ' s  

' a f f a i r s '  and i n c a p a c i t y  i n  r e s p e c t  o f  t h e  management o f  t h e  

p a t i e n t  by him o r  h e r s e l f  ( n o t a b l y  a p p l y i n g  i n  t o f  t h e  

a g e d ) .  I 

( S e e  Sec  2 ,  P a t i e n t s  P r o p e r t y  -ActRSBC 1979 c . 3 1 3 )  

( S e e ,  a l s o ,  Sec  46 The Dependent  A d u l t s  A c t  SA 1976 c . 6 3  - 
( e f f e c t i v e  D e c . l s t  1 9 7 8 )  ) . 

- 
3 :  I t  i s  a l s o  c l e a r ,  as '  I i n d i c a t e d  i n  C h a p t e r  5 ,  t h a t  r e v i e w  



p r o c e e d i n g s  may n o t  be an e f f e c t i v e  p r o t e c t i o n ,  A s  G'rant h a s  

n o t e d  ( 1 9 7 8 ) ,  e v e n  where a n  ' a d v e r s a r i a l '  h e a r i n g  is ' a v a i l a b l e ,  

t h e  a c t u a l  c o n d u c t  of s u c h  h e a r i n g s  may d o  l i t t l e  t o  p r o t e c t  

p a t i e n t s .  

6 :  S e e ,  a l so ,  my d i s c u s s i o n  o f  t h e  c o n c e p t  o f  ' b e s t  i n t e r e s t s '  

i n  C h a p t e r  4 .' 
- 

I 

7: I t  s h o u l d  be n o t e d  t h a t  t h i s  i s  a  r a t h e r  complex a r e a  o f  l aw ,  

a  f u l l  e x p o s i t i o n  o f  which would be  b e y o n d - ? t h e  s c o p e  o f  t h i s  

t h e s i s .  I n  g e n e r a l ,  a p e r s o n  d o e s  n o t  have  t o  be a d m i t t e d  t o  a '  

p s y c h i a t r i c  f a c i l i t y  b e f o r e  he o r  s h e  c a n  l o s e  c o n t r o l  o v e r  h i s  

or h e r  ' a f f a i r s ' .  Such  a  l o s s  c a n  o c c u r  a t  any. t i m e ,  under  'a 

r a n g e  o f  c i r c u r n s t a n c e s ,  whenever a  p e r s o n  i s  c o n s i d e r e d  by 

a n o t h e r  'to be ' i n f i ~ r n '  and i n c a p a b l e  o f  a c t i n g  i n  ! t h e i r  own 
. ,  

' b e s t  i n t e r e s t s ' .  F o r  example ,  an  aged p e r s o n  o r  someone 

s e r i o u s l y  i l l  i n  h o s p i t a l  c o u l d  be  d e c l a r e d  i n c o m p e t e n t .  A s  s u c h  

t h e  i s s u e  o f  m e n t a l  i l l n e s s  is b n l y  one  a s p e c t  ( b u t  p e r h a p s  t h e  

most commonly e x p e r i e n c e d )  o f  t h e  p r o c e s s  o f  d e c l a r i n g  p e r s o n s  

i n c o m p e t e n t  and making a r r a n g e m e n t s  f ~ r  t h e  management of t h e i r  

' a f f a i r  s '  . I n  g e n e r a l ,  l e g i s a a t i o n  i n  th.e p r o v i n c e s  acknowledges  

t h i s  f a c t  and t h e  i s s u e  is f r e q u e n t l y  d e s a l t  w i t h  by l e g i s l a t i o n  . 
t 

I 
i n d e p e n d e n t  o f  t h a t  g o v e r n i n g  m e n t a l  h e a l t h  m a t t e r s ,  per - se, or I ,  

i n  con  j u n c t i o n  w i t h  s u c h  l e g i s l a t i o n .  S e e ,  f d r  example ,  P a t i e n t s  

P r o p e r t y  A 2 t  RSBC 1979 The Dependent  A d u l t s  - A c t  SA 



c . 6 3 ;  I n f i r m  P e r s o n s  . A c t  RSNB 1973  c .13 .  - 

8 :  O n t a r i o ;  S e c s .  32 t o  3 5 ,  M e n t a l  H e a l t h  - -  Act  SO 1978 c .50  
P 

A l b e r t a ;  S e c . 3 5  M e n t a l  ~ e a i t h  - A c t  RSA 1972  c . 1 1 8 ;  S e c s .  50 t o  68 

The - Dependent  A d u l t s  A c t  SA 1976 c . 6 3 .  

Saska t chewan ;  S e c  2 1  Men ta l  H e a l t h  A c t  RSS 1965  c .345 .  

Quebec;  S e c s .  8  to 1 0  Men ta l  P a t i e n t  P r o t e c t i o n  A c t  SQ 1972  

N e w  Brunswick ;  S e c s  35 t o  40 k e n t a l  H e a l t h  A c t  RSNB 1973,c.M-10 

0 
P r i n c e  Edward I s l a n d ;  S e c s  30 t o  35 ~ e n t a i  H e a l t h  A c t  RSPEI 1974 

Nova S c o t i a ;  S e c s . 4 3  t o  46 H o s p i t a l s  A c t  SNS 1977 c . 4 5 .  

9 :  T h i s  p r o v i s i o n ,  it is a r g u e d ,  i s  p e r h a p s  even  more ' 3 

q u e s t  i o n a b l e  t h a n  t h o s e  p e r  t a i ' n ing  t o  p s y c h i a t r  ic  judgement .  

Under S e c .  20 o f  t h e  M e n t a l l y  I n c o m p e t e n t  P e r s o n ' s  E s t a t e ,  A c t  

(RSN 1970 c . 2 3 4 ) ,  t h e  s u p e r i n t e n d e n t  o f  a h o s p i t a l  i s  r e q u i r e d  

t o  n o t i f y  t h e  R e g i s t r a r  o f  t h e  P r o v i n c i a l  Supreme C o u r t  o f  e v e r y  

p e r  son  commit ted  t o  t h e  h o s p i t a l  t o g e t h e r  w i t h  i n f o r m a t i o n  

r e l a t i n g  t o  t h e  p e r s o n ' s  e s t a t e  and f a m i l y .  On r e c e i p t  o f  t h e  

n o t i c e ,  t h e  R e g i s t r a r  becomes t h e  g u a r d i a n  o f  t h e  p a t i e n t ' s  

e s t a t e .  The  p r o v i s i o n  r e q u i r e s  no s p e c i f i c  e x a m i n a t i o n  o f  a  
e 

p a t i e n t  i n  t h e  c o n t e x t  o f  competency and a s  s u c h  seems to  

s u g g e s t  t h a t  commitment t o  h o s p i t a l  a u t o m a t i c a l l y  assylnes  
- ,  

*x- 

i ncompe tency ;  a  p r o c e s s  which i s  s e e n  a s  b l a t a n t l y  a b s u r d  



( P r i c e , 1 9 7 3 ) .  I t  m u s t  be  n o t e d ,  however ,  t h a t  i n  t h i s  p r o v i n c e  

t h e  Supreme  C o u r t  p l a y s  a  more c e n t r a l  ro le  i n  manag ing  a 

p a t i e n t ' s  e s t a t e  a n d  t h e  c a n  a p p l y  d i r e c t l y  t o  t h e  c o u r t "  
I 

f o r  r e s t o r a t i o n  o f  s t a t u s .  Under s u c h  c i r c u m s t a ~ c e s , +  any  
P 

o b j e c t i o n  may b e  s w i f t l y  h e a r d  a n d  a  d e c l a r a t i o n  o f  i n c o m p e t e n c y  - 

, t e s ted  i n  a n  a d v e r s a r i a l  c o n t e x t .  

1 0 :  S e e  S e c s  16 to  1 9 ,  M e n t a l l y  I n c d m p e t e n t  

11: T h i s  c o n c e p t  was d i s c u s s e d  i n  c h a p t e r  3 .  

* '  . , 
- 1 

P e r s o n s '  E s t a t e s  A c t  

, 
1 2 :  I t  s h o u l d  be  n o t e d  t h a t  t h i . s  r e s t r i c t i o n  i s  a d b i t i o n a l  to  

t h a t  f o u n d  i n  some ' m e n t a l  h e a l t h - i e g  i s l a t i o n  w h e r e  a c t i o n s  

a g a i n s t  a n y  p e r s o n  a c t i n g  u n d e r  t h e  p r o v i s i o n s  o f  t h e  
6 

l e g i s l a t i o n  may be  s t a y e d  or p r e v e n t e d .  A f u l l e r  d i s c u s s i o n  o f  

t h i s .  i s s u e  f o l l o w s  n e x t  i n  t h i s  c h a p t e r .  

I n  B r i t i s h  C o l u m b i a ,  t h e  powe; o f  t h e  P u b l i c  T r u s t e e  i n  t h i s  

a r e a  ..- w a s  s u c c e s s f u l l y  c h a l l e n g e d  i n  R o s a n d i k  v  - Manninq [ 1 9 7 8 ]  5 

BCLR 347 ,  b u t  o n l y  i n  t h e  . c o n t e x t  o f  a  p a t i e n t ' s  r i g h t  to  a p p l y  

t o  t h e  Supreme C o u r t  f o r  release u n d e r  t h e  t h e n  S e c  30 M e n t a l  

H e a l t h  A c t  SBC 1 9 7 4  c . 2 9 .  T h e  e f f e c t  o f  t h e  j u d g e m e n t  is l i m i t e d  

t o  s i m i l a r  c a s e s  a r i s i n g  u n d e r  t h e  p r o v i s i o n s  o f  the ~ r i t i s h  

C o l u m b i a  M e n t a l  H e a l t h  A c t .  
L .  

I n  P r i n c e  Edward I s l a n d ,  a j v g e m e n t  i n  a n o t h e r  c a s e  imposed  

% * -* 



some l i m i t a t i o n s  on  t h e  p o w e r s  o f  t r u s t e e s  a n d  committees. I n .  

Mackay v  Mackay - 24 ,  RFL a d i v o r c e  case i n v o l v i n g  

" ' i n c o m p e t e n t '  r e s p o n d e n t ,  t h e  Supreme C o u r t  ( ~ a m i l y  D i v i s i o n )  

r u l e d  t h a t  a n  o f f i c i a l  t r u s t e e  had  n o  j u r i s d i c t , i o n  t o  i n t e r f e r e  
& ,  

o n '  ' b e h a l f '  o f  a  p a t i e n t ,  h i s  a u t h o r i t y  e x t e n d i n g  o n l y  t o  

m a t t e r s  i n v o l v i n g  a  p a t i e n t ' s  e s t a t e .  H e r e  w e  h a v e  some 

i n d i c a t i o n  t h a t  t h e  c o u r t s  w i s h  t o  i n t e r p r e t  t h e  term ' e s t a t e '  

i n  i t s  s t r i c t  s e n s e  a n d  a l s o  limit t h e  p o w e r s  o f  a < c o m r n i t t e e  

~ , ' o v e r  l e g a l  a c t i o n s  s o u g h t  t o  b e  p u r s u e d  b y ,  or o t h e r w i s e  

k n v o l v i n g ,  a n  i n c o m p e t e n t  p e r s o n .  
i 

1 3 :  A r e c e n t  c a s e ,  i n ,  P r i n c e  Edward I s l a n d ,  i n d i c a t e s  tha t . ,  a t  

l ~ e a s t  i n  t h e  c o n t e x t  o f  d r a s t i c  a n d  i r r e v e r s i b l e  s u r g e r y ,  a 

d e c i a r a  t i o n  o f  i&ompetenc; and  t h e  a p p o i n t m e n t  o f  a  committee 

'may- n o t  n e c e s s a r i l y  mean t h a t  a  p a t i e n t  loses a l l  r i g h t s  t o  
. , 

% 

r e f u s e  t r e a t m e n t .  I n  R e  E- ( 1 9 7 9 )  1 9  RFL ( 2 d )  317 ,  t h e  P r o v i n c i a l  - - 

Supre,me C o u r t  e s t a b l i s h e d  t h e  r i g h t  o f  a  ' m e n t a l  r e t a r d a t e '  t o  

t h e  " i n v i o l a b i l i t y  o f  h e r  p e r s o n  f r o m  i n v o l u n t a r y  t r e s p a s s ' . ,  

s u c h  a  r i g h t  s u p & r c e d i n g  t h e  " r i g h t  to-  b e  p r o t e c t e d  from 
- 

p r e g n a n c y " .  .T& -. ? o t h e r  o f  a  m e n t a l l y  i n c o m p e t e n t  woman 

s u c c e s s f u ~ l y  a p p l i e d  to  be- a p p o i n t e d  ~ Q e r  c o m m i t  tee a n d .  t h e n  
*. 

a u t h o r  i s e d  a  s t e r i l i s a t i o n  ( t u b a 1  l i g a t i o n )  . T h e  a p p e a l  a g a i n s t  

t h e  a u t h o r  i s a t i o n  was u p h e l d  by t h e  c o u r t .  

I n  t h i s  g e n e r a l  c o n t e x t ,  it is o f  i n t e r e s t  t o  c o n s i d e r  t h e  

e x t e n t  t o  which  d r a s t i c  n o n - t r e a t m e n t  o f  a n  i n c o m p e t e n t  p e r s o n  



may a l s o  be  o p p o s e d .  I n  the U n i t e d  S t a t e s  c a s e s  o f  R e  - Q u i n l a n  

N J  1 0  ( 1 9 7 6 )  ; 355 A 2d 647  ( 1 9 7 6 ) ,  a n d  S u p t .  - o f  B e l c h e r t o w n  

S t a t e  S c h o o l  - v  S a i k e w i c z  370 N E  2d 417 ( 1 9 7 7 ) ,  t h e  q u e s t i o n  o f  

w h e t h e r  or n o t  a  p a i i e n t ' s  g u a r d i a n  h a s  t h e  power t o  i n s t r u c t  
.p-- . 

n o n - t r e a t m e n t  t h a t  may l e a d  t o  d e a t h  was e x t e n s i v e l y  d e b a t e d .  I n  

t h e  l a t t e r  c a s e ,  a P r o b a t e  C o u r t  a p p o . i n t e d  a s  t h e  g u a r d i a n  o f  

S a i k e w i c z  a u t h o r i s e d  t h e  w i t h h o l d i n g  o f  m e d i c a l  t r e a t m e n t  
1 

a r g u i n g  t h a t  .as  h e  was t e r m i n a l l y  ill w i t h  l e u k e m i a  it  was  i n  
.. 

I _  

h i s  ' b e s t  i n t e r e s t s '  t o  d i e .  The  a u t h o r i t y  was o p p o s e d  a n d  

a l t h o u g h  t h e  i s s u e  became moot b e c a u s e  o f  ~ a i k e w i c z ' s  d e a t h  it 

was c l e a r  t h a t ,  i n  g e n e r a l ,  s u c h  d e c i s i o n s  i n  i n c o m i e t e n q y  cases 
9 

s h o u l d  a l w a y s  b e  made by c o u r t s  and  n o t  g u a r d i a n s .  

The  i s s u e  r a i s e d  by b o t h  t h e s e  c a s e s  i s - p e r h a p s  a  l i t t l e  d i s t a n t  

f r o m  t h e  s i t u a t i o n  n o r m a l l y  p r e v a i l i n g  i n  r e l a t i o n  t o  m e n t a l .  
t 

h e a l t h  p a t i e n t s .  However t h e  Q u i n l a n  and  S a i k e w i c z  cases - 
i n v o l v e ,  i n  p a r t ,  a  c o n f l i c t  b e t w e e n  t w o  o p p o s i n g  n o t i o n s  o f  how 

t o  d e t e r m i n e  w h a t  i s  i n  t h e  ' b e s t  i n t e r e s t s '  o f  a n .  i n c o m p e t e n t  

p a t i e n t  i n  r e l a t i o n  t o  t r e a t m e n t  (or  n o n - t r e a t m e n  ) 
' 7 5 

d e c i s i o n - m a k i n g .  On t h e  o n e  h a n d ,  a s - i n  Q u i n l a n ,  a  m e d i c a l  

p r o g n o s i s  mode l  was s e e n  t o  be  t h e  most a p p r o p r i a t e  mechan i sm,  

w h e r e a s  i n  S a i k e w i c z  ' s u b s t i t u t e d  j u d g e m e n t '  was p r e f e r r e d  (see  - 
also - R e  Boyd 403  A2d 744 ( 1 9 7 9 ) ,  d i s c u s s e d  i n  C h a p t e r  4 ;  

A n n a s , 1 9 7 9 ;  B a r o n , 1 9 7 8 ;  R e l m a n , 1 9 7 8 ) .  The  d e b a t e ,  t h e r e f o r e ,  is 
, . 

p e r f i n e n t  t o  t h e  m e n t a l  h e a l t h  a r e a  f o r  s i t u a t i o n s  may a r i s e -  

w h e r e  g u a r d i a n s  and p s y c h i a t r i s t s  come i n t o  c o n f l i c t  i n  r e l a t i o n  
t 



t o  t h e  t r e a t m e n t  o f  a d e c l a r e d  f n c o m p e t e n t ;  a c o n f l i c t  t h a t  may 

A'. 

h a v e  to  b e  r e s o l v e d  by t h e  c o u r t s .  , . .A, 

1 4 :  O n t a r i o :  S e c  36 M e n t a l  H e a l t h  A c t  '& 1978  c . 5 0 .  

Quebec:  S e c  10 M e n t a l  P a t i e n t s  P r o t e c t i o n  A c t  SQ 1 9 7 2  c . 4 4 .  

Nova S c o t i a :  S e c  49 H o s p i t a l s  A c t  SNS 1 9 7 7  c . 4 5 .  - 
P r i n c e  Edward I s l a n d :  S e c  33  M e n t a l  H e a l t h  A c t  RSPE-I 1 9 7 4  c.M-9. - 

N e w  B r u n s w i c k :  S e c  39 M e n t a l  H e a l t h  A c t  RSNB 1 9 7 3  c.M-10. 

A l b e r t a :  S e c  54 D e p e n d e n t  A d u l t s  A c t  SA 1 9 7 6  c . 6 3 .  

S a s k a t c h e w a n :  S e c  2 1  M e n t a l  H e a l t h  A c t  RSS 1 9 6 5  c . 3 4 5 .  - 

1 5 :  O n t a r i o :  S e c  39 M e n t a l  H e a l t h  A c t  SO 1978  c . 5 0 . ,  - 

Quebec:  S e c  46 M e n t a l  P a t i e n t s  P r o t e c t i o n  A c t  SQ 1 9 7 2  c . 4 4 .  

Nova S c o t i a :  S e c  50 H o s p i - t a l s  A c t  SNS 1977  c . 4 5 .  - 
P ' r i n c e  Edward I s l a n d :  S e c  35  M e n t a l  H e a l t h  A c ' t  RSPEI 1 9 7 4  c.M-9. - L 
N e w  B r u n s w i c k :  S e c  42 M e n t a l  H e a l t h  A c t  RSNB 1 9 7 3  c.M-10. 

-. 

A l b e r t a :  S e c  6 3  D e p e n d e n t  A d u l t s  A c t  SA 1976  c . 6 3 .  -- 

S a s k a t c h e w a n :  S e c  42 M e n f a l  H e a l t h  A c t  RSS 1 9 6 5  c . 3 4 5 .  

4 

1 6 :  S e c  67 Depende 'n t  A d u l t s  A c t  SA 1976  c . 6 3 ,  

S e c  50 H o s p i t a l s  A c t  SNS 1977  c . 4 5 .  - 
T h e  a d v a n t a g e s  o f  t a k i n g  t h i s  c o u r s e  o f  a c t i o n  h a v e  b e e n  

d i s c u s e d  . i n  t h e  c o n t e x t  o f  commitment  and c o n t i n u e d  d e t e n t i o n .  

1 7 :  S e c .  9 4 ( f )  M e n t a l  H e a l t h  A c t  SM 1 9 6 5  c . 4 8 .  



-t 

" N o  a c t i o n  l i e s  or s h a l l  be  i n s t i t u t e d ;  a g a i n s , t  any 
p e r s o n ,  whe the r  i n  h i s  p u b l i c  or p r i v a t e  c a p a c i t y ,  where  
t h a t  p e r s o n  is a c t i n g  u n d e r  t h e  a u t h o r i t y  o f  t h i s  A c t ,  
f o r  any  loss  o r  damage s u f f e r e d  by any  p e r s o n  by r e a s o n :  
o f  a n y t h i n g  a o n e  by him i n  good f a i t h ,  o r  o m i t t e d  to  be 
done  by him i n  t h e  e x e r c i s e  o f  powers  g i v e n  t o  him by 
t h i s  A c t . "  

18:  S e e ,  a l s o ,  S e c  31, Men ta l  H e a l t h  A c t  RSS 1965  c .345 ;  

Sec .95  M e n t a l  H e a l t h  - Act  SM 1965  ~ ' 2 4 8 .  

19 :  S e e ,  a l s o ,  S e c  52  Men ta l  H e a l t h  A c t  RSS 1965  c .345  ( a n  

a c t i o n  may be s t a y e d  on a p p l i c a t i o n  t o  a  j u d g e  o f  t h e  C o u r t  o f  - 

Queens Bench f o r  Saska t chewan  o r  o f  t h e  D i s t r i c t  C o u r t ) .  

Sec .96  M e n t a l  H e a l t h  A c t  SM 1965  c .48  ( a n  a c t i o n  may be s t a y e d  = 

o n  a p p l i c a t i o n  t o  a  j u d g e  o f  t h e  C o u r t  o f  Queens Bench f o r  

-.. Mani toba ,  i f  it is b e l i & e d  t h a t  t h e  a c t i o n  i s  v e x . a t i o u s ) .  
, /' 

1 P 
/' Sec .56  M e n t a l  H e a l t h  A c t  RSPEI 1974 c.M-9. ( a s  p e r  Sec .66  (1) - 

RSNB 1973  C.M-10) .  

20: Sec  66 M e n t a l  H e a l t h  A c t  RSNB 1973  c.M-10, - 
Set 53  M e n t a l  H e a l t h  A c t  RSS 1965  c .345 .  

21: Sec  56 M e n t a l  H e a l t h  A c t  RSPEI 1974 c.M-9. 

22: S e e ,  a l s o ,  S e c  56 M e n t a l  H e a l t h  A c t  RSS 1965 c .345 .  



S e c  1 0 5  M e n t a l  H e a l t h  =tSM 1 9 6 5  c . 4 8 ,  

S e e m M e n t a l  P a t i e n t s  P r o t e c t i o n  A c t  SQ 1 9 7 2  '6 .44.  

S e c  67 M e n t a l  H e a l t h  ActRSNB 1 9 7 3  c.M-10. 

S e c  58 M e n t a l  H e a l t h  - A c t  RSPEI 1974 c.M-9. 

23 : S e e  a l s o ,  S e c  2 1  M e n t a l  H e a l t h  s t  S N  1 9 7 1  c . 8 0 .  

S e c  
* ''7 

~ e n t a 1 ~ - ~ e a l t h  A c t  S M  

24: Sec .4  O f f e n c e  - A c t  RSBC 1979,  c . 305 .  

25: S e c  2 1  M e n t a l  H e a l t h  A c t  SN 1 9 7 1  c . 8 0 ;  d e a l i n g  w i t h  

o b s t r u c t i n g  t h e  r i g h t  o f  p a t i e n t s  t o  ' communica t e '  w i t h  t h e  

r e v i e w  t r i b u n a l  (maximum f i n e  o f  $ 5 0 0 ) .  

S e c  5 0 . 1  M e n t a l  H e a l t h  A c t  RSA 1 9 7 2  c . 1 1 8 ;  d e a l i n g  w i t h  t h e  

u n l a w f u l  d i s c l o s u r e  o f  i n f o r m a t i o n  r e l a t i n g  t o  p a t i e n t s  

( p f o t e c t s  t h e  r i g h t  t o  p r i v a c y  and c o n f i d e n t i a l i t y )  (maximum 

f i n e  o f  $ 5 0 0 ) .  

26:  Yake h a s  s u g g e s t e d  ( 1 9 7 6 ) ,  t h a t  t h i s  p a r t i c u l a r  t y p e  o f  
L 

p r o v i s i o n  c o u l d  be  a p p l i e d  more b r o a d l y ,  Such  ' n e g l e c t '  c l a y s e s  

m i g h t  b e  u s e d  tQ p e n a l i s e  t h b s e  who d i s r e g a r d  a n  i m p l i c i t  4 
' r i g h t '  t o  t r e a t m e n t .  A s  t a n t a l i s i n g  a s  t h i s  p o s s i b i l i t y  m i g h t  

b e ,  i t  is- d o u b t f u l  whe the r  it would r e c e i v e  s u p p o r t  i n  t h e  

c o u r t s .  



2 7 :  d e n e r a l  d e t e r r e n c e  seems to  be t h e  p r i n c i p a l  o b j e c t i v e  o f  

pun i shmen t  i n  t h i s  c o n t e x t .  H o p e f u l l y  any  f i n d i n g  of g p i l t  i n  

r e l a t i o n  t o  a member o f  s t a f f  wo I d  l e a d  to  d i s m i s s a l  and t h e  'i, 
i m p o s s i b i l i t y  o f  employment i n  t h e  o c c u p a t i o n  a g a i n .  Thus 

specific d e t e r r e n c e  i s  e f f e c t e d  by a  p r o c e s s  o f  p r o t e c t i o n  

t h r o u g h  e x c l u s i o n .  

28 :  I t  c o u l d  be a r g u e d  t h a t  t h i s  is b e c a u s e ,  i n  g e n e r a l ,  
+ 

i l l - t r e a t m e n t  or a b u s e  o f  p a t i e n t s  may be d e a l t  w i t h  unde r  t h e  

C r i m i n a l  Code and d o e s  n o t  r e q u i r e  a  s p e c i a l  p r o v i s i o n  i n  m e n t a l  

- .  . ' h e a l t h  l e g i s l a t i o n .  A s s i s t i n g  a  p a t i e n t  t o  ' e s c a p e '  i s  n o t ,  

however ,  a s i t u a t i o n  t h a t  i s  c o v e r e d  by t h e  p r o v i s i o n s  o f  o t h e r  

l e g i s l a t i o n  and t h e r e f o r e  n e e d s  t o  be s p e c i f i c a l l y  p r o v i d e d  fo r .  
, 

 he p r e s e n c e  o f  t h e  p r o v i s i o n  s i m p l y  t e n d s  t o  r e i n f o r c e  t h e  

' p e n a l t -  . q u a l i t y  of i n v o l u n t a r y  commitment. . 

The f o l l o w i n g  is a  breakdown o f  t h e  s i t u a t i o n  a c r o s s  t h e  

p r & i n c e s .  



AID/ABET ESCAPE PROVISIONS: CANADA 198  0. 

W 

Aid /Abe t  , I l l - T r e a t /  
E s c a p e  N e g l e c t  

P r o v i n c e  P r o v i s  i o n  P e n a l t y  P r o v i s i o n  P e n a l t y  

B r i t i s h  
Columbia  

A l b e r t a  

S a s k a t c h e w a n  

M a n i t o b a  

O n t a r i o  

Quebec  

S e c  1 7 ( 1 ) ,  $2000 f i n e ,  
RSBC 1979  up t o  6 
c .256  mths .  

impr i s o n .  

Sec.35,RSS $25-100 
1965  c . 3 4 5  f i n e  

'Sec.101,SM $500 . f i n e  
1965  c48  or 1 y r  

impr i s o n .  
4 

S e c .  2 1  ( 5 )  SO $10 ,000  
1978.  c . 50  f i n e  

$2000 
f i n e ,  up 
t o  6  mths .  
impr i s o n ;  

$500 f i n e  
or 1 y r  
impr i s o n .  

N e w  Brunswick S e c  24 (5 ) ;  $100 f i n e  --- --- 
RSNB 1 9 7 3 ,  
c .M-10 

P . E . I .  S e c  .19 ( 5 )  $25-$500 --- --- 
RSPEI 1 9 7 5 ,  

1 

c.M-9 f i n e  
0 .  

Nova S c o t i a  --- --- --- --- 

Newfoundland S e c .  11 ( 3 )  $500 f i n e  ++ $500 f i n e  
SN 1 9 7 1  
c . 8 0  

w 
-.-- - - 1 

1 



C l e a r l y  a  c e r t a i n  i m b a l a n c e  e x i s t s .  S e v e n  p r o v i n c e s  have  , 

p r o v i s i o n s  d e a l i n g  w i t h  a i d i n g  and a b e t t i n g  ' e s c a p e s ' ,  b u t  o n l y  
I 

t h r e e  p r o v i n c e s  h a v e  p r o v i s i o n s  i n  r e l a t i o n  t o  t h e  
a 

i l l - t r e a t m e n t ,  n e g l e c t ,  e tc .  o f  p a t i e n t s .  
h 

29: I t  s h o u l d  be n o t e d  t h a t  t h i s  d i s c u s s i o n  is  r e s t r a i n e d  

e n t i r e l y  t o  r i g h t s  and t h e i r  a t t e n d a n t  l i m i t a t i o n s  found  i n  

m e n t a l  h e a l t h  l e g i s l a t i o n .  A s  many w r i t e r s  have  p o i n t e d  tt , 2 

l i m i t a t i o n s  may be  p l a c e d  on numerous o t h e r  c i v i l  r i g h t s  y way 

o f  l e g i s l a t i o n  d e a l i n g  s ~ e c i f i c a l l y  w i t h  c i v i c  and o t h e r  - t 

/ 
f u n c t i o n s .  Fo r  example ,  a  p a t i e n t  may l o s e  t h e  r i g h t  to  v o t e ,  

i 

'1 
h o l d  a  d r i v i n g  l i c e n c e ,  and t o  h o l d  p u b l i c  o f f i c e .  A compleie 

a n a l y s i s  o f  t h e s e  i s s u e s  is beyond t h e  s c o p e  o f  ' t h i s  t h e s i s  b u t  

a  f u l l  d i s c u s s i o n  c a n -  be found  i n  Swadron & S u l l i v a n , 1 9 7 3  and 
- 

W e i s s t u b , l 9 8 0 .  

3 0 :  These  r i g h t s  r e p r e s e n t  a l l  a n c i l l i a r y  r i g h t s  n o t  p r e v i o u s l y  

d i s c u s s e d  i n  t h e s e  C h a p t e r s .  Thus it d o e s  n o t  i n c l u d e  r i g h t s  i n  

r e l a t i o n .  t o  r e v i e w  h e a r i n g s ,  s u c h  a s  t h e  r i g h t  t o  o b t a i n  a c c e s s  

t o  h o s p i t a l  r e c o r d s  (and  t h e  c o r r e s p o n d i n g  r i g h t  t o  

c o n f i d e n t i a l i t y  o f  r e c o r d s ) ,  t h e  r i g h t  to  a p p l y  f o r  a  h e a r i n g ,  

t h e  r i g h t  t o  cross examine ,  e tc .  Nor d o e s  i t  i n c l u d e  r i g h t s  i n  

t h e  a r e a s  o f  t r e a t m e n t ,  competency and p r o t e c t i o n  f rom harm. I t  

d o e s ,  however,  i n c l u d e  t h e  r i g h t  t o  be in fo rmed  o f  r i g h t s  which,  

w h i l s t  a s s o c i a t e d  w i t h  r e v i e w  t r i b u n a l s ,  is a  r i g h t  e x t e n d i n g  to  



c o v e r  a l l  i s s u e s .  

31: T h i s  is c l e a r l y  e x p r e s s e d .  i n  S e c  19 ( 2 )  o f  t h e  O n t a r i o  Mental- . 

H e a l t h  A c t  SO 1978 c . 5 0 ,  Mail may be examined and t h e  c o n t e n t s  - 
w i t h h e l d  i f  t h e  a u t h o r  i s e d  s t a f f  member h a s  " r e a s o n a b l e  and 

p r o b a b l e  c a u s e  to , b e l i e v e n  t h a t  t h e  c o n t e n t s  would,  

' i )  i n t e r f e r e  w i t h  t h e  t r e a t m e n t  o f  t h e  p a t i e n t ,  o r  

i i)  c a u s e  t h e  p a t i e n t  u n n e c e s s a r y  d i s t r e s s .  

32: Sec  19 ( 3 )  M e n t a l  ~ e a l t h  A c t  SO 1978 c.50. 

33: S e c  19 ( 3 )  M e n t a l  H e a l t h  A c t  RSNB 1973  c.M-10. 

S e e ,  a l s o ,  Sec  29 M e n t a l  P a t i e n t s  P r o t e c t i o n  A c t  SQ 1972  c . 4 4 .  

S e c  M e n t a l  H e a l t h  A c t  - 

S e c  54A Men ta l  H e a l t h  A c t  RSS 1965  c .345 .  - 

34: S e e  n o t e s  32 and 33 above .  

35: ' ~ e c  44 'Menta l  H e a l t h  A c t  RSA 1972  c .118 .  - 

36: Sec  6 2  H o s p i t a l s  A c t  SNS 1977 c . 4 5 .  

S e e  a l s o ,  S e c  97 M e n t a l  H e a l t h  A c t  SM 1965  c . 4 8 .  

37: Sec  6 2  H o s p i t a l s  A c t  SNS 1977 c . 4 5 ,  

S e c  45 M e n t a l  H e a l t h  A c t  RSA 1972  c .118 .  



< - 
A -  . 

* < 8 
I v l b e r t a ,  however, a  s o l i c i t o r  acting for a  pa t ien t  may visit 

7 6i 

t6e pa t ien t  a t  any time. 

3 8 :  Sec 6 2  Hospitals Act SNS 1 9 7 7  c.45. - 



I t  is appa;ent t h a t  c o n s i d e r a b l e  a t t e n t i o n  is now b e i n g  

p a i d  t o  t h e  d e v e l o p m e n t s  t h a t  a r e a o c c u r r i n g  i n  t h e  g e n e r a l  

r e l a t i o n s h i p  b e t w e e n  b o t h  l a w  a n d  p s y c h i a t r y  ( a s  f i e l d s  o f  
Y 

s t u d y )  and  l a w y e r s  a n d  p s y c h i a t r i s t s  ( a s  i n t e r a c t i n g  
a d ;  

p r o f e s s i o n a l s )  , i n  s o c i e t y  ( S t o n e , 1 9 7 5 ;  W e i s s t u b ,  1 9 8 0 ;  A l l e n l e t  
r\ - 

a 1 , 1 9 7 5 ;  B r o o k s , 1 9 7 4 ;  ~ a r ' k o n  & S a n b o r n ,  1 9 7 8 ) .  I n  t h i s '  t h e s i s ,  I - 
h a v e  a t t e m p t e d  t@ e x a m i n e  and  d i s c u s s  o n e  a s p e c t  o f  t h i s  l a r g e r  

-t 

p r o c e s s  by c o n c e n t r a t i n g  o n  t h e  e v o l u t i o n  o f  l e g a l  s e r v i c e s  for  
/ --> 

m e n t a l  h e a l t h  p a t i e n t s ,  p a r t i c u l a r l y  i n  Commonwealth 

j u r i s d i c t i o n s .  I n  d o i n g  so,  I h a v e  t r i e d  to, d e m o n s t r a t e  t h e  

close r e l a t i o n s h i p  b e t w e e n  t h e  m e n t a l  h e a l t h  l a w  and  l e g a l  a i d  

movements .  

B o t h  g r o u p s  h a v e  e s s e n t i a l l y  e v o l y e d  t o g e t h e r  a s  a n  a r e a  o f  

s u b - s p e c i a l i s a t i o n  w i t h i n  t h e  p r a c t i c e  o f  p o v e r t y  law, a t  t h e  

same t i m e  i n t e r a c t i n g  w i t h  ( a n d  t o  some e x t e n t  p e r h a p s  

e n c o u r a g i n g )  d e v e l o p m e n t s  and c h a n g e s  t h a t  a r e  o c c u r r i n g  i n  t h e  

e v o l u t i o n  of m e n t a l  h e a l t h  c a r e .  A l l  t h i s  s u g g e s t s ,  n o t " o n 1 y  a  

" s y s t e m  i n  t r a n s i t i o n n  ( S t o n e , 1 9 7 5 ) ,  b u t  a l s o  a s y s t e m  i n  

' L e v o l u t i o n '  t h a t  i s  p a s s i n g  t h r o u g h  a n  e p o c h  c h a r a c t e r  i s e d  by 

c o n s i d e r a b l e  c o n f l i c t  arid i n t e n s e  u p h e a v a l .  A l t h o u g h  h i s t o r y  

wiff be t h e  u l t i m a t e  judge, it is p o s s M e  t o  p r e d i c t  t h a t  a 

s y n t h e s i s  w i l l  e m e r g e  f r o m  t h e  c u r r e n t ,  a n t i t h e t i c a l  s i t u a t i o n .  
I 



I n d e e d ,  a s  I s u g g e s t e d  i n  C h a p t e r  2 ,  some i n d i c a t i o n  o f  

s u c h  a s y n t h e s i s  i s  b e g i n n i n g  to  a p p e a r  i n  t h e  U n i t e d  S t a t e s  and 

w i l l  i n e v i t a b l y  f l o w  o v e r  i n i o  commonwealth j u r i s d i c t i o n s .  T h i s  

s u g g e s t s  t h a t ,  t o  t r a n s c e n d  an  e s s e n t i a l l y  p a s s i v e ,  H e g e l i a n  

d e t e r m i n i s m ,  w$ may be  i~ a  p o s i t i o n  to. s h a p e  d e v e l o p m e n t s  by 

a p p r e c i a t i n g  t h e  S s s e n c e  o f  s p e c i f i c  e v o l u t i o n a r y  f a c t o r s ,  

r a t h e r  t h a n  p e r p e t u a l l y  r e f l e c t  upon o u r  knowledge of w h a t  was. 

G iven  t h a t  t h e  p r o c e s s  o f '  l e g a l  s e r v i c e  p e r s o n n e l  i n  i n t e r a c t i o n  

w i t h  m e n t a l  h e a l t h  p r o f e s s i o n a l s  p r o v i d e s  some th ing  o f  a  

p r a c t i c a d ,  r a t h e r  t h a n  p u r e l y  t h e o r e t i c a l ,  c o n t r i b u t i o n  to" t h e  

g e n e r a l  d e v e l o p m e n t s ,  b o t h  g r o u p s  may b e  i n  a p o s i t i o n  to  

c o n s c i o u s l y  c o n d i t i o n  t h e  c o n t e n t  and form o f  t h e  e v o l u t i o n a r y  . 

p r o c e s s .  By c o n s i d e r i n g  t h e  s i t u a t i o n  l e g a l   service.^ p r e s e n t l y  

c o n f r o n t  and by r e f l e c t i n g  on 'what -has -been '  f o r  t h e  " l e g a l  

a i d / p o v e r t y  law movement, it may be p o s s i b l e ,  i n  a c r u d e  and 

p e r h a p s  r a t h e r  g r a n d i o s e  s e n s e ,  t o  i n d u c e  H e g e l t s  O w l  o f  Minerva  

t o  s p r e a d  i t s  wings  i n  t h e  dawn r a t h e r  t h a n  t h e  d u s k .  Such an  

e x e r c i s e  may be t r u l y  i n  t h e  ' b e s t  i n t e r e s t s t  o f  m e n t a l  h e a l t h  

p a t i e n t s .  I n  g e n e r a l ,  t h i s  g r o u p  seems to  be  e x c l u d e d  f rom t h e  

d i a l o g u e  t h a t  s u r r o u n d s  t h e  e v o l u t i o n  o f ,  l aw  and p s y c h i a t r y ,  y e t  

i s  c a u g h t  between t h e  S c y l l a  o f  p s y c h i a t r i s t s  and t h e  C h a r y b d i s  

o f  l a w y e r s  b o t h  o f  whom c l a i m  to  be a c t i n g  i n  p a t i e n t s '  ' b e s t  

i n t e r e s t s ' .  

The e v o l u t i o n  o f  l e g a l  s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s  

i n  Commonwealth j u r i s d i c t i o n s  i s ,  c l e a r l y ,  i n f l u e n c e d  by a  



number o f  f a c t o r s .  I h a v e  a l r e a d y  d i s c u s s e d  t h e  e f f e c t  o f  

l e g i s l a t i o n  p e r t a i n i n g  ,to t h e  c l i e n t  g r o u p  and have  a l s o  

s u g g e s t e d -  t h a t ,  i n  the c o n t e x t b o f  l e g a l  a i d  s t r u c . t u r e s ,  

d e v e l o p m e n t s  a r e  a f f e c t e d  by r e l e v a n t  p o l i c i e s  g o v e r n i n g  c l i e n t  

e l i g i b i l i t y  and case cove rage . '  These  l a s t  t w o  m a t t e r s  a r e  

o b v i o u s l y  t i e d  t o  f i s c a l  c o n s i d e r a t i o n s .  S i m i l a r l y ,  i n  t h e  

c o n t e x t  o f  m e n t a l  h e a l t h  c a r e ,  d e v e l o p m e n t s  a r e  l i n k e d  .FO 
c h a n g e s  t h a t  o c c u r  i n  r e l a . t i o n  t o  t r e a t m e n t  t e c h n i q u e s  and 

s e t t i n g s  which a r e  a l s o  bound by economic c o n s t r a i n t s .  The 

c u ' r r e n t  and well-documen t e d  t r e n d  t o w a r d s  community-based 

t r e a t m e n t  programmes (see,  e . g .  P a r d e s  & P i n c u s , l 9 8 0 ;  

S t eadmanf1979a ;  Lamb, l979)  w i l l  h ave  an  e f f e c t  on p e r c e p t i o n s  o f  

p a t i e n t s '  needs- h e l d  by a l l  r e l e v a n t  g r o u p s  and ,  a s  a  c o r o l l a r y ,  

on  t h e  e x t e n t  t o  which t h e  p u r s u i t  o f  some p a t i e n t s '  r i g h t s  9 

c o n t i n u e s  t o  be n e c e s s a r y  ( e . g .  t h e  r i g h t  t o  t r e a t m e n t  i n  t h e  

l e a s t  r e s t r i c t i v e  s e t t i n g ) .  I n d e e d ,  it is  e s s e n t i a l  i n  p u r s u i n g  

p a t i e n t s '  r i g h t s  t h a t  t h e i r  e v e n t u a l  e s t a b l i s h m e n t  d o e s  n o t  
. . 
d 

o b s t r u c t  i n n o v a t i v e  and c o n s t r u c t i v e  dy&'lopmen t s  t h a t  may have  

o c c u r r e d  o r  be o c c u r r  i ng  , independ&&iqgress  i v e  advocacy  
I 

( S t i c k n e y , 1 9 7 4 ) .  I n  t h i s  r e s p e c t ,  i t  mus t  be  r e c o g n i s e d  t h a t  t h e  

e s t a b l i s h m e n t  o f  p a t i e n t s '  r i g h t s  d o e s  n o t  n e c e s s a r i l y  r e q u i r e  

l e g i s l a t i v e  e n a c t m e n t .  They c a n  be bo th  r e c o g n i s e d  and r e s p e c t e d  

by r e l e v a n t  p a r t i e s ;  i n d e e d ,  a s i m p l e  a c c e p t a n c e  o f  s u c h  r i g h t s  ' 

a s  an  u n q u e s t i o n e d  e n t i t y  o r  n o r m a t i v e  c o n d i t i o n  may be a  f a s t e r  

and u l t i m a t e l y  more f l e x i b l e  way o f  a t t a i n i n g  t h e  g o a l s  i n h e r e n t  



i n  t h e  ' r i g h t s ' .  

However, a t  t h i s  s t a g e  i n  ' t h e  e v o l u t i o n  of m e n t a l  h e a l t h  

l a w  and l e g a l  s e r v i c e s ,  s u c h  a  s i m p l e  a c c e p t a n c e  a p p e a r s  some 

d i s t a n c e  away. T h i s  i s  p a r t i c u l a r l y  t r u e  o f  Commonwealth 

j u r i s d i c t i o n s  even  t h o u g h ,  a s  I have, a r g u e d ,  l e g i s l a t i o n  i n  
> 
I 

Canada h a s  a t t e m p t e d ,  ( i n  some p l a c e s )  t o  f i n d  a  compromise ' 

be tween:'&mpeting p e r c e p t i o n s  o f  p a t i e n t s  ' n e e d s  and t h e r e b y  

e s t a b l i s h  a s i t u a t i o n  t h a t '  i s  ' a c c e p t ; b l e 1  . I n  d o i n g  s o ,  

however ,  l e g i s l a t o r s  seem to  have c r e a t e d  a  c o n f u s e d  and 

i n c o n s i s t e n t  s i t u a t i o n  t h a t  c a n  o n l y  b r e e d  f u r t h e r  c o n f l i c t  

between d i f f e r e n t  p e r c e p t i o n s  o f  t h e  h e a l t h  and l e g a l  ( n o t a b l y  

c i v i l  r i g h t s )  n e e d s  o f  p a t i e n t s .  

A l t h o u g h ,  a s  I h a v e  n o t e d , *  c o n s i d e r a b l e  a g r e e m e n t  a p p e a r s  

t o  e x i s t  between p e r c e p t i o n s  o f  need h e l d  by l a w y e r s ,  
C 

p s y c h i a t r i s t s  and p a t i e n t s  i t  i s  c l e a r  t h a t  t h e  e s t a b l i s h m e n t  o f  

some form o f  c o n s e n s u s  is e l u s i v e .  I t  h a s  been  s u g g e s t e d .  t h a t  

t h i s  may be d u e  t o  i n t e r n e c i n e  w a r f a r e  between l a w y e r s  and 

p s y c h i a t r i s t s ,  a  c o n s i d e r a  t i o n  t h a t  i s  e s p e c i a l l y  v a l i d  i n  t h e  

- f a c e  o f  t h e  p o s s i b i l i t y  t h a t  a  major  s p u r c e  o f  o b j e c t i o n  and 

t h e r e f o r e ,  o b s t r u c t i o n ,  l i e s  i n  t h e  c o n t e x t  o f  a p a t i e n t ' s  , 

' r i i h t '  t o  be i n v o l v e d  i n  dec i s ion -mak ing  v i s - a - v i s  t r e a t m e n t .  3 

T h a t  is ,  t h e  r i g h t  t o  a d v m c e  and have r e c o g n i s e d  a s  l e g i t i m a t e ,  

h i s  o r  h e r  p e r c e p t i o n  o f  h i s  o r  h e r  own n e e d s .  E s s e n t i a l l y ,  s u c h  

a  r i g h t  ' a s c r i b e s  competency to a  p a t i e n t ;  a  c o n d i t i o n  t h a t  

a p p e a r s  a s  an anathema t o  p s y c h i a t r  i c - c e n t r e d  p e r c e p t i o n s  o f  



f 
i. 

p a t i e n t s t  n e e d s  a n d ,  p e r h a p s ,  p s y c h i a t r i c - c e n t r e d  p e r c e p t i o n s  o f  

p s y c h i a t r i s t s '  n e e d s .  A s  I i n d i c a t e d  i n  C h a p t e r  4 ,  t h e  

r e l a t i o n s h i p  b e t w e e n  p s y c h i a t r i s t s  and p a t i e n t s  is c h a r a c t e r  i s e d  

by t h e  a s s u m p t i o n  k h a t  a p a t i e n t  i s  a  ' c h i l d ' .  A s  a  c o n s e q u e n c e ,  
a 

t h e  p r o f e s s i o n a l  i s  t h e  *bes t  p e r s o n  to d e t e r m i n e  w h a t  is i n  t h e  

p a t i e n t s ' s  ' b e s t  i n t e r e s t k ' .  I n  t h i s  s e t t i n g  t h e  p a t i e n t  i s  

p o w e r l e s s .  

C l e a r l y  it would  b e  a b s u r d  t o  a r g u e  t h a t ' a l l  p a t i e n t s  a r e  - 
a l w a y s  c o m p e t e n t  t o  make v a l i d  j u d g e m e n t s .  S i m i l a r l y , -  h o w e v e r ,  

t h e  r e v e r s e  p r o p o s i t i o n  - - n o  p a t i e n t  i s  e v e r  c o m p e t e n t  - is 

e q u a l l y  i n v a l i d .  P e r h a p s  w h a t  i s  r e q u i r e d  is a r e c o g n i t i o n  t h a t  

many p a t i e n t s  c a n  make v a l i d  j u d g e m e n t s  and  s h o u l d  h a v e  t h e  

r i g h t  t o  d e t e r m i n e .  w h a t  i s  i n  t h e i r  ' b e s t  i n t e r e s t s '  i n  a  h e a l t h  

c a r e  c o n t e ~ t . ~  T h i s ,  however ,  i n v o l v e s  t h e  i n s e r t i o n  o f  " t h e  

e l e m e n t  o f  ' p a t i e n t  power' i n t o  t h e  d o c t o r / p a t i e n t  r e l a t i o n s h $ p  . - ,  

t h a t  h a s ,  t r a d i t i o n a l l y ,  b e e n  o n e  i n v o l v i n g  d o m i n a t i o n  a n d  

d e p e n d e n c y .  A s  S o m e r v i l l e  n o t e s  ( 1 9 7 9 )  : 
- 

" . . . t h a t  t h e  p a t i e n t  h a s  . , . p  o w e r ,  ... is u s u a l l y  l e g a l l y  
a n d  m o r a l l y  t r u e .  T h a t  t h e  d o c t o r . . . h a s  p o w e r , . .  . i s  
o f  t e n  more f a c t u a l l y  r e a l i s t i c .  " (9 c i t :  3 0 )  

T h r o u g h  t h e  d o c t r i n e  o f  c o n s e n t ,  t h e  d o c t o r  i s  f o r c e d  t o  
- 

p e r c e i v e  t h e  p a t i e n t  a s  a  "fel low c i t i z e n " ,  a  s i t u a t i o n  t h a t  

w e a k e n s  t h e  power o f  t h e  d o c t o r  o v e r  t h e  s u b j e c t  (9 c i t )  . Where 

c o n s e n t  is l e g a l l y  n e g a t e d  t h r o u g h  t h e  d e c l a r a t i o n  o f  

incompetency ,  o n l y  a  m o r a l  o b j e c t i o n  t o  d o m i n a n c e  r e m a i n s ;  a n  

o b j e c t i o n  t h a t  i s  e r a s e d  by t h e  c o n c e p t  o f  ' b e s t  i n t e r e s t s ' .  5 



. - 

A s  a t h r e a t  t o  t ,he  c o n t i n u a t i o n . o f  s u c h  a r e l a t i o n s h i p  is  , p o s e d  

r by l a w y g r s  a c t i n g  f o r  p a t i e n t s ,  o n e  m i g h t  e x p e c t  some ' f r i c t i o n  

a t  t h e  i n t e r f a c e '  ( B a r t o n  & S a n b o r n ,  1 9 7 8 )  t h a t  e m e r g e s  a s  

i n t e r n e c i n e  w a r f a r e .  T h i s  s i t u a t i o n  s e r v e s  to  c a s t  some l i g h t  o n  

a n  i s s u e  a t  t h e  h e a r t  of t h e  e v o l u t i o n  o f  l e g a l  s e r v i c e s  f o r  

m e n t a l  h e a l t h  p a t i e n t s  t h a t  i n  t u r n  r e f l e c t s ,  I would  a r g u e ,  t h e  

' l e i t - m o t i f  ' o f  t h e  l e g a l  a i d / p o v e r t y  l a w  movement.  

4s L a s s w e l l  & K a p l a n  a r g u e  ( 1 9 6 5 )  : 

"Power is p a r t i c i p a t i o n  i n  t h e  making  o f  
d e c i s i o n s . .  . ( a n d  i s )  . . . a  p r o p e r t y  w h i c h  c a n  b e l o n g  t o  a  
p e r s o n  or g r o u p . .  . T h e  making"•’ d e c i s i o n s  is a n  
i n t e r - p e r s o n a l  p r o c e s s ;  t h e  p o l i c i e s  w h i c h  o t h e r  p e r s o n s  
a re  t o  p u r s u e  a r e  w h a t  i s  d e c i d e d  upon.  Power a s  
p a r t i c i p a t i o n  i n  t h e  m a k i n g  o f  d e c i s i o n s  is , a n  
i n t e r - p e r s o n a l  r e l a t i o n . .  . ( i t )  is ,  s p e c i f i c a l l y ,  a  
d e f e r e n c e  v a l u e :  to  h a v e  power  is to  -be t a k e n  i n t o  h 

a c c o u n t  i n  o t h e r s '  a c t s  ( p o l i c i e s ) .  " (- - c i t :  75-77)  
I 

' R i g h t s '  a n d  power a r e  e s s e n t i a l l y  s y m b i o t i c .  Where power is 

d e n i e d  t o  a  p a r t i c u l a r  g r o u p  or w h e r e  a n  i m b a l a n c e  e x i s t s  i n  t h e  

degree of power h e l d  by p o t e n t i a l l y  c o m p e t i n g  or i n t e r a c t i n g  

g r o u p s  and s u c h  a  s i t u a t i o n  l e a d s  to. p e r c e i v e d  i n j u s t i c e  or 

i n e q u i t y ,  it c a n  o n l y  b e  r e d r e s s e d  t h r o u g h  t h e  e s t a b l i s h m e n t  o f  

r i g h t s .   egisl la ti on may h a v e  t o  c a r r y  o u t  s u c h  a  t a s k  where  

o t h e r '  e f f o r t s  ( e . g ,  m u t u a l  r e c o g n i t i o n  a n d -  a c c e p t a n c e )  p r o v e  

A l t h o u g h ,  a s  I, h a v e  s u g g e s t e d ,  t h e r e  may b e  some 

u n c e r t a i n t y  o n  t h e  p a r t  of l e g a l ,  a i d / p o v e r t y  l a w  p r a c t i t i o n e r s  

i n  r e l a t i o n  t o  ' t h e  n e e d s  of c l i e n t s ,  t h e r e  is a  s t r o n g  a n d  - 
c o n s i s t e n t  b e l i e f  i n  t h e  p r i m a c y  of t h e  c o n c e p t  o f  power .  A s  I 

310 



n o t e d  i n  C h a p t e r  3 ,  t h e  l e g a l  a i d / p o v e r t y  l a w  movement h a s  

d e v e l o p e d  f r o m  a  p l a t f o r m  o f  socia l  a c t i o n  t h a t  w o u l d ,  it was 

h o p e d ,  c h a n g e  t h e  s i t u a t i o n  s u r r o u n d i n g  t h e  poor. I t  would 

p r o v i d e  them w i t h ,  i n t e r  a l i a ,  access t o  a r e s o u r c e  t h a t  c o u l d  

i n t r o d u c e  a n  e l e m e n t  o f  power i n t o  and o v e r ,  t h e i r  l i v e s .  A s  

G a l a n t e r  h a s  a r g u e d  ( 1 9 7 5 ) ,  t h i s  i n v o l v ~ n s f o r m i n g  t h e  
L *  

' h a v e - n o t s '  f r o m  t h e  s t a t u s  o f  ' o n e - s h o t '  p l a y e r s  'to t h a t  o f  

' r e p e a t  p l a y e r s ' ;  t h a t  is , p r o v i d i n g  them w i t h  power  when 

c o n f r o n t i n g  e x i s t i n g  s y s t e m s  and s t r u c t u r e s  e x p e r i e n c e d  i n  t h e  

u t i l i s a t i o n  o f  l a w  t o  p r o t e c t  t h e i r  own ' p r o p e r t y '  i n t e r e s t s  

( ~ e i c h , 1 9 6 4 ) . ~  S u c h  power would  create a t  l e a s t  e q u i t y  iri t h e  
1 

. r e l a t i o n s h i p  b e t w e e n  t h e  Goor and o t h e r  s o c i a l  g r o u p s  or 
I. 

\ 

a g e n c i e s .  I n  p a r t i c u l a r ,  iL t h e  g u i s e  o f  s o c i a l  w e l f a r e  l a w ,  it +- 

would a c t  t o  c o u n t e r - b a l a n c e  t h e  .power  o f  t h o s e  t r i b u n a l s ,  - 

o f f i c i a l s  and o t h e r  b o d i e s  t h a t  h a v e  a r i s e n  t o  a d m i n i s t e r  o n e  

a s p e c t  o f  a n  e x p a n d e d  g o v e r n m e n t  l a r g e s s  ( t h e  d i s t r i b u t i o n  o f  

' i n c o m e '  to  d i s a d v a n t a g e d  g r o u p s )  ( R e i c h , 1 9 6 4 ) .  T h e  e x t e n t  t o  

w h i c h  t h i s  g o a l  h a s  a c t u a l l y  b e e n  a c h i e v e d  is moot ( G i r t h , l 9 7 7 ;  
% 

Haveman ,1977) .  However,  i n  e x t e n d i n g  i t s  i n t e r e s t  f r o m  t h e  p o o r ,  
J 

per - se t o  o t h e r  d i s a d v a n t a g e d  g r o u p s ,  t h e  l e g a l  a i d / p o v e r t y  l a w  

movement h a s  a l s o  p e r s i s t e d  w i t h  t h e  theme o f  p r o v i d i n g  s u c h  

g r o u p s  w i t h  a c c e s s  t o  power .  I n  t h i S  r e s p e c t ,  m e n t a l  h e a l t h  

p a t i e n t s  a r e  n o  e x c e p t i o n .  

I n  t h e  g r o w t h  o f  t h e  l e g a l  a i d / p o v e r t y  l a w  movement 

g e n e r a l l y ,  t h e  p r o c e s s  o f  e s t a b l i s h i n g  power c a n  b e  s e e n  a s  a 



f a c t o r  t h a t  c o n d i t i o n s  t h e  d e l i v e r y  s t y l e  a d o p t e d  by 

p r a c t i t i o n e r s .  A s  I h a v e  a r g u e d ,  i n  t h e  c o n t e x t  o f  m e n t a l  h e a l t h  

p a t i e n t s / c l i e n t s ,  l e g a l  s e r v i c e  d e l i v e r y  s t y l e s  E a l l  a l o n g  a  - - 
c o n t i n u u m  b e t w e e n  a  ' s t r i c t  i n s t r u c t i o n s '  a p p r o a c h  a s s o c i a t e d  * 

w i t h  a g g r e s s i v e ,  p a r t i s a n  a d v o c a c y ,  a n d ,  a more c o n c i l i a t o r y ,  

' p a t i e n t  w e l f a r e '  approach . '  T h i s  i n  t u r n  t e n d s  t o  r e f l e c t  a  

s i m i l a r  c o n t i q u u m  t h a t  a p p e a r s  t o  e x i s t  i n  t h e  l e g a l  a i d / p o v e r t y  

l a w  movement a s  a  w h o l e .  A g g r e s s i v e  a d v o c a c y  e x i s t s  a t  o n e  po- le  
r 

a n d  a more m e d i a t o r y  ' s o c i a l  w o r k '  a p p r o a c h  a t  t h e  o t h e r .  A s  bbe 
i - 

J 
l e g a l  a i d / p o v e r t y  l a w  movement h a s  e v o l v e d ,  i n  a  g l o b a l  c o n t e x ' t ,  

1 

i t  is a p p a r e n t  t h a t  a p a r t i c u l a r  d e l i v e r y  s t y l e  h a s  d o m i n a t e 8  a t  

a n y  g i v e n  t i m e  i n  d i f f e r e n t  p l a c e s .  I n  e s s e n c e ,  t h e  ' s t y l e '  or  

a p p r o a c h  t a k e n  h a s  b e e n ,  i n d e e d  is ,  a  p r o d u c t  o f  t h e  s i t u a t i o n  

p r e v a i l i n g  i n  d i f f e r e n t  j u r i s d i c t i o n s  i n  r e l a t i o n  t o  t h e  

e s t a b l i s h m e n t  a n d  a c k n o w l e d g e m e n t  o f  r i g h t s  ( a n d  t h e r e f o r e  

p o w e r )  or t h e  i n f o r m a l  r e c o g n i t i o n  o f  t h e  n e e d  f o r  e q u i t y  i n  

r e l a  t i o n s h i p s  b e t w e e n  d i s a d v a n t a g e d  g r o u p s  and  ' o p p o s i n g  ' 

' r e p e a t  p l a y e r s ' .  .. 

I n  g e n e r a l ,  t h e r e  i s , a n  a p p a r e n t  move t o w a r d s  t h e  ' s o c i a l  

w o r k '  a p p r o a c h  ( G r a c e  & W i l k i n s o n , l 9 7 8 ;  - H a r t e , 1 9 7 4 ;  B y l e s .  & 

M o r r i s , 1 9 7 7 ;  P h i l l i p s , 1 9 7 9 ;  Z a n d e r , 1 9 7 8 ;  P f e n n i g s t o r f  & 

f 

Kimba11,1976)  e v e n  t h o u g h  o b j e c t i o n s  may be r a i s e d  t h a t  t h i s  i s  

n o t  a p r o p e r  r o l e  e f o r  l e g a l  a i d / p o v e r t y  law p r a c t i t i o n e r s  i m  , 

s p e c i f i c  c o n t e x t s  ( G o s t i n  & R a s s a b y , l 9 8 0 ) .  To a  c e r t a i n  e x t e n t  

t h i s  c h a n g e  may b e  d u e  to  a  r e c o g n i t i o n  t h a t  p a r t i s a n  a d v o c a c y  



f o r  t h e  poor  h a s  n o t  beep  e n t i r e l y  s u c c e s s f u l  and t h a t ,  a s  a  

consequence) .  an  a 1  t e r n a t i v e  s t r a t e g y  o r  a p p r o a c h  mus t  b e  a d o p t e d  
L 
\ 

i n  a n  p o v e r t y  f rom a ' s o c i a l  work'  r a t h e r  t h a n  

m ,  a n g l e .  Such  a  p o s s i b i l i t y  is p e r h a p s  t h e  

c a s e  i n  commonwealth j u r i s d i c t i o n s  where t h e  l e g a l  a i d / p o v e r t y  

l aw  movement a p p e a r s  t o  have  r e a c h e d  a  p l a t e a u  w i t h o u t  t h e  

' a c h i e v e m e n t s '  i n  r e l a t i o n  t o  r i g h t s ,  a s s o c i a t e d  w i t h  U n i t e d  

S t a t e s  c o l l e a g u e s .  On t h e  o t h e r  hand t h e  move away f rom p u r e l y  

"; p a r t i s a n  advocacy may a l s o  -be  s e e n  a s  t h e  emergence of a ;new 
I 

d i 4 
p h a s e  i n  l e g a l  a i d / p o v e r t y  law d e l i v e r y  t h a t  is a  d i r e c t  r e s u l t  

o f  t h e  b e n e f i t s  o b t a i n e d  by a g g r e s s i v e  advocacy .  

I n  t h i s  s e n s e ,  b e n e f i t s  c a n  be s e e n  i n  b o t h  t h e  

e s t a b l i s h m e n t  o f  r i g h t s  and i n  r e l a t i o n  t o ' t h e  i n f o r m a l  

r e c o g n i t i o n  o f  need on  t h e  p a r t  o f  r e l e v a n t  a g e n c i e s  who have  

r e sponded  i n  a  p o s i t i v e  f a s h i o n ,  i n d e p e n d e n t  of t h e  

e s t a b l i s h m e n t  o f  r i g h t s .  I n  t h e  l a t t e r  r e s p e c t  t h e  s o - c a l l e d  

' f a i l u r e '  o f  t h e  l e g a l  a i d / p o v e r t y  l aw  movement mus t  be  

r e - a s s e s s e d .  W h i l s t  i t  may n o t  have  been e n t i r e l y  e f f e c t i v e  i n  

c r e a t i n g  v i s i b l e ,  w i d e s p r e a d  r e f o r m  (which  was,  i n  any case, 

o n l y  v a g u e l y  c o n c e p t u a l i s e d  a t  t h e  o u t s e t )  i t s  i m p a c t  a t  an  

i n d i v i d u a l  l e v e l  h a s  been o f  immense and p r o b a b l y  immeasurab le  

a s s i s t a n c e  t o  many t h o u s a n d s  o f  c l i e n t s  ( J o h n s o n , 1 9 7 8 )  and h a s  

e s t a b l i s h e d  many i n f o r m a l  ' p r e c e d e n t s '  o f  b e n e f i t  t o  t h e  c l i e n t  

g r o u p  a s  a  whole .  8  



- working to  achieve t h i s  s i t u a t i o n ,  the l e g a l  aid/poverty 

law movedent has paved the* way for  a n  approacfi t h a t  w i l l  allow , 
the  e f f e c t i v e  emergence of what I have argued is an e s s e n t i a l  

aspect of the del ivery  of poverty law, namely, ", . .a  practisi 'ng 

technique tha t  co l lapses  a  d iv i s ion  of profess ional  labour 

espec ia l ly  i n  r e l a t i o n  t o  the d i s t i n c t i o n  between work 

t r a d i t i o n a l l y  viewed a s  per formed by a  lawyer a d t h a t  per formed 

by 'the soc i a l  worker. " (Bothmann & Gordon, 1 9 7 9 :  1 8 ) .  Such a  

process is necessary because ". . .poverty law cannot be seen a s  

an ob jec t  fo r . .  . p r ac t i ce  i n  the t r a d i t i o n a l  way. Rather it is a  

combination of t h i n g s :  law, innovative de l ivery ,  l e g a l  

explora t ion ,  s o c i a l  work, p o l i t i c a l  and l ega l  advancement and 

education. I t  i s  not j u s t  a  category of law; it is a  category of 
-* 

ac t ion ."  (9 - c i t )  . 
I n  t h i s  context ,  aggressive par t i san  advocacy is,  and has 

been, a  v i t a l  approach t o  take i n  answering the l e g a l  needs of 

the disadvantaged. I t  involves a  rigorous asse r t ion  of the needs 

of c l i e n t s  who, because of t he i r  powerlessness, have been e i t h e r  

ignored or t rea ted  w i t h  a  mixture of paternalism and 'contempt. 

I n  order fo r  the needs of such c l i e n t s  t o  be taken se r ious ly  it 

seems to  be imperative t o  demonstrate t h a t  such c l i e n t s  have 

' t e e t h ' ;  t h a t  they have access to  ' r epea t  p layers '  who can match 

the  power of "apposing' groups. Respect fo r  the needs or 

' r i g h t s '  of the disadvantaged emerges through the e f f e c t i v e  but 

perhaps de l ibera te ly  'one-eyed' , pursui t  of the i r  l ega l  



i n t e r e s t s .  Such  a  p r o c e s s  sets t h e  s c e n e  f o r  less 

a c t i o n  t h a t  c a n  o n l y  p r o c e e d  once  a n  e q u i t y  o f  poweT 

e s t a b l i s h e d  i n  r e l e v a n t  r e l a t i o n s h i p s .  
* , 

E f f e c t i v e n e s s ,  i n  t h i s  s e n s e ,  need n o t  

t h e  c r e a t i o n  o f  c h a n g e  a s  a  d i r e c t  r e s u l t  o f  l e g a l  a c t i o n ;  i t  

c a n ,  a s  I h a v e  i n d i c a t e d ,  be p r e s e n t  i n  a n  i n d i r e c t  fQorm t h r o u g h  

wha t  h a s  been d e s c r i b e d  a s  t h e  ' n u i s a n c e '  v a l u e  o f  c e r t a i n  fo rms  

o f  l e g a l  a c t i v i t y ,  o r  t h e  ' f e a r '  t h a t  an a c t i o n  may a c t u a l l y  

s u c c e e d  ( G i f f o r d  & O'Connor , l 979 ;  Baze lon ,1969 ;  

P a r t i n g t o n , l 9 7 9 ) .  A s  P a r t i n g t o n  a r g u e s  (1979)  a ' f a i l u r e '  i n  a 

l e g a l  a c t i o n  may, n e v e r t h e l e s s ,  ad to a n  i m p o r t a n t  9 
' b e h a v i o u r a l '  c h a n g e  on t h e  p a r t  o f '  r e l e v a n t  a g e n c i e s .  I n  t h i s  

s e n s e ,  t h e  g o a l  o f  a n  a c t i o n  is a c h i e v e d  even  though  t h e  a c t i o n  

i t s e l f  may have  f a i l e d .  C o n v e r s e l y ,  where a  s u c c e s s f u l  a c t i o n  

r e s u . l t s  i n  t h e  e s t a b l i s h m e n t  o f  ' r i g h t s ' ,  it may i n  f a c t  ' b e  

l i t t l e  more t h a n  a  ' p a p e r '  a c h i e v e m e n t  ( B r a d l e y  & C l a r k e ,  1 9 7 6 ) .  

I n  s h o r t ,  l e g a l  ' d e f e a t '  may o f t e n  r e s u l t  i n  g r e a t e r  g a i n s  t h a n  

l e g a l  ' v i c t o r y '  .' The memory o f  t h e  g r o u p ' s  a b i l i t y  t o  p u r s u e  

and p r o t e c t  i t s  i n t e r e s t s  c a n  e x t e n d  beyond t h e  i m m e d i a t e  

s i t u a t i o n .  A s  s u c h  it s e r v e s  t o  e n s u r e  t h a t  any power t h a t  m i g h t  

be  e s t a b l i s h e d  is n o t  e r o d e d  by a  b e l i e f  t h a t  t h e  c l i e n t  g r o u p  

d o e s  n o t  have  t h e  c a p a b i l i t y  t o  o n c e  a g a i n  ' b a r e  i t s  t e e t h '  i n  

d e f e n c e  o f  i t s  needs  and i n t e r e s t s .  

T h i s  s u g g e s t s ,  I would a r g u e ,  t h e  p r e s e n c e  o f  an 

e v o l u t i o n a r y  p r o c e s s  i n  r e l a t i o n  to t h e  l e g a l  a i d / p o v e r t y  l a w  
0 



movement. Such  a p r o c e s s  i n v o l v e s ,  y i r s t ,  t h e  a g g r e s s i v e  

a s s e r t i o n  o f  needs .  S e c o n d l y ,  t h i s  is f o l l o w e d  by e i t h e r  an  

e s t a b l i s h m e n t  o f  r i g h t s  o r .  a n  i n f o r m a l  r e c o g n i t i o n  and 

a c c e p t a n c e  o f  r i g h t s  ( a n  a l l o c a t i o n  of p o w e r ) .  F i n a l l y ,  t h i s  

s i t u a t i o n  i s , ,  i n  t u r n ,  f o l l o w e d  by a  p r o c e s s  o f  m o d e r a t i o n  i n  

'demands '  o n c e  power is e q u i t a b l y  e s t a b l i s h e d . 1 • ‹  F o r  t h e  l a t t e r  

c o n d i t i o n  t o  be m a i n t a i n e d ,  however ,  it is  n  el? es sa r ' y  f o r  t h e  

g r o u p  i n v o l v e d  t o  c o n t i n u e  t'o have a c c e s s  t o  v i s i b l e ,  a g g r e s s i v e  

a d v o c a t e s  so t h a t  n o  a t t e m p t  is  made t o  d i s s o l v e  t h e i r  power. ' I n  

t h i s  s e n s e ,  p a r t  i s a n  a d v o c a t e s  may p l a y  a n  i m p o r t a n t  d e t e r r e n t  - 
r o l e .  The g e n e r a l  p r o c e s s  i n d i c a t e s  t h a t  a  c h a n g e  h a s  t o  

e v e n t u a l l y  o c c u r  i n  t h e  d e l i v e r y  s t y l e  a d o p t e d  by p a r t i s a n  

a$v_ocates. I t  .is n o t  a  c h a n g e ,  however,  t h a t  s h o u l d  be p e r c e i v e d  

a s  i n v o l v i n g  a r e v e r s a l  to  a  fo rmer  s t a t e  o f  c l i e n t  

p o w e r l e s s n e s s .  I n  a  d i a l e c t i c  s e n s e ,  t h e  s i t u a t i o n  h a s  been 

i r r e v e r s a b l y  a l t e r e d  a s  a r e s u l t  o f  t h e  work o f  p a r t i s a n  
/ 

a d v o c a t e s .  I n  a  p r a c t i c a l  s e n s e ,  t h e y  s t i l l  h a v e  a  r o l e  t o  p l a y  

i n  p r o v i d i n g  a r e s o u r c e  o f  l a s t  r e s o r t  when e i t h e r  more 

m e d i a t o r y  a p p r o a c h e s  f a i l ,  o r  a t t e m p t s  a r e  made t o  s u b v e r t  t h e  

e s t a b l i s h e d  power b a s e  o f  c l i e n t s .  

T h i s  s u g g e s t s  t h a t ,  o n c e  a n  

' f u n c t i o n a l  e q u i l i b r i u m '  h a s  been e s t a b l i s h e d  i n  t h e  p u r s u i t  of 
I 

power ,  an  e l e m e n t  of m o d e r a t i o n  may become n e c e s s a r y .  The 

r e l e n t l e s s  and u n c o n t r o l l e d  p u r s u i t  o f  n e e d s  and/or  r i g h t s ,  

beyond t h i s  p o i n t ,  may i n  f a c t  s o u r  any a c h i e v e m e n t s .  I t  may 



p u b l i c l y  d e v a l u e  t h e  e f f o r t s  where t h e y  a re  deemed t o  i n v o l v e  

3 ' t r i v  a l ' ,  ' u n j u s t ' ,  or ' u n r e a l i s t i c '  g o a l s  o r ,  a s  is t h e  case 

i n  t h e  c o n t e x t o f  m e n t a l  h e a l t h  p a t i e n t s ,  where t h e y  b e g i n  to  be  

p e r c e i v e d  a s  hav ing  a d e l e t e r i o u s  e f f e c t  on t h e  c o m p l e t e  

s p e c t r u m  of c l i e n t s '  i n t e r e s t s  and needs.'' F o r  t h e  l e g a i  

a i d / p o v e r t y  l a w  movement, d e t e r m i n i n g  t h e  p o i n t  a t  ~ h i c h  a n  

e q u i l i b r i u m  is  e s t a b l i s h e d  may be d i f f i c u l t  e s p e c i a l l y  a s  

p r a c t i t i o n e r s  do  n o t  a p p e a r  t o  have  a c lear  idea of what  a c t i o n  - 
is r e q u i r e d  i n  o r d e r  t o  a c h i e v e  t h e  n e c e s s a r y  r e f o r m  

(Haveman,1977).  I n  t h e  most g e n e r a l  s e n s e ,  t h e y  may h o l d  t h e  

b e l i e f  t h a t  t h e  e s t a b l i s h m e n t  of power is i m p o r t a n t  and ,  

s i m i l a r l y ,  be a b l e  t o  i d e n t i f y  s p k c i f i c  r e l a t i o n s h i p s  where an  

i n f u s i o n  o f  power is r e q u i r e d  t o  b e n e f i t  c l i e n t s  ( e . g .  i n  

r e l a t i o n  t o  government  t r i b u n a l s  d e a l l n g  w i t h  soc ia l  w e l f a r e  
0 

m a t t e r s ) .  However, beyond t h e s e  i n d i v i d u a l  s e t t i n g s  t h e i r  

b r o a d e r  t a s k  is a s  vague  and i l l - d e f i n e d  a s  t h e  n a t u r e  of any 

f u n c t i o n a l  e q u i l i b r i u m .  1 2  
I) 

I n  t h e  s p e c i f i c  c o n t e x t  o f  m e n t a l  h e a l t h  p a t i e n t s ,  however ,  

t h i s  may n o t  be  e n t i r e l y  t h e  c a s e .  I t  is  c l e a r  t h a t ,  i n  t h i s  

a r e a  o f  s u b - s p e c i a l i s a t i o n ,  t h e  l o c u s  o f  c o n f l i c t  and t h e r e f o r e  

t h e  c o n t e s t l $ %  r i g h t s  and power l i e s  i n  t h e  a p p . a r e n t  

c o n t r a d i c t i o n  be tween  h e a l t h  and l e g a l  ( n o t a b l y  c i v i l  r i g h t s )  ' 

n e e d s .  The l o c a t i o n  and s u b s t a n c e  o f  a  f u n c t i o n a l  e q u i l i b r i u m  is 

t h e r e f o r e  r e a d i l y  i d e n t i f i a b l e .  Of c o u r s e ,  t h e  p o i n t  a t  which 

s u c h  a  c o n d i t i o n  is e s t a b l i s h e d  is n e c e s s a r i l y  bound t o  t h e  



s i t u a t i o n  p r e v a i l i n g  i n  r e l a t i o n  t o  i n d i v i d u a l  c l i e n t s / p a t i e n t s  

r a t h e r  t h a n  t h e  g r o u p  a s  a  whole .  T h a t  is ,  to  se lec t  - a n  e x t r e m e ,  

fo r  some p a t i e n t s  h e a l t h  n e e d s  may be paramount  b e c a u s e  o f  t h e  

u r g e n t ,  e x t r e m e  or c h r o n i c  n a t u r e  of t h e i r  i l l n e s s .  I n  s u c h  

c a s e s ,  it c o u l d  b e  a r g u e d  t h a t  any b a l a n c e  be tween  c o m p e t i n g  

p e r c e p t i o n s  o f  need mus t  f a l l  t o w a r d s  m e d i c a l  r a t h e r  t h a n  l e g a l  

( c i v i l  r i g h t s )  c o n s i d e r a t i o n s .  However, t h i s  i s  n o t  t h e  c a s e  f o r  

a l l  p a t i e n t s ,  e v e n  though  t h e  e x t e n t  t o  which s u c h  c i r c u m s t a n c e s  

may e x i s t  i s  ha rd  t o  d e t e r m i n e  w i t h  p r e c i s i o n .  l3 AS s u c h ,  an 

e f f e c t i v e  compromise between h e a l t h  and c i v i l  r i g h t s  n e e d s  may 

be  a  r e l e v a n t  and g e n e r a l l y  a t t a i n a b l e ,  g o a l .  

I n  t h e  c o n t e x t  o f  t h e  d e l i v e r y  o f  l e g a l  s e r v i c e s  f o r  m e n t a l  

h e a l t h  p a t i e n t s ,  t h i s  seems to  have been  r e a l i s e d  and  i n v o l v e s  a 

ma jo r  c o n c e r n  w i t h  e s t a b l i s h i n g ,  t h r o u g h  t h e  c o n c e p t  o f  r i g h t s ,  

p a t i e n t  power i n  t h e  r e l a t i o n s h i p  between p a t i e n t s  and m e n t a l  
Z 

h e a l t h  p r o f e s s i o n a l s .  A s  s u c h ,  it means a p r o c e s s  o f  overcoming  

t h e  i n f l u e n c e  o f  t h e  d o c t r i n e  o f  p a r e n s  p a t r i a e  t h a t  h a s  t e n d e d  

t o  domina te  i n t e r a c t i o n s  be tween  t h e  two g r o u p s .  A s  L a s s w e l l  & 

Kaplan  m i g h t  a r g u e  ( l 9 6 5 ) ,  it i n v o l v e s  i n c r e a s i n g  t h e  d e g r e e  of 

p a r t i c i p a t i o n  i n  the,  making o f  d e c i s i o n s  by , improv ing  t h e  
1 

' w e i g h t '  o f  power h e l d  by p a t i e n t s .  T h i s  c o n c e r n  seems t o  

r e f l e c t ,  v e r y  c l e a r l y ,  t h e  v i e w s  e x p r e s s e d  by p a t i e n t s '  

o r g a n i s a t i o n s .  A 4  one  g r o u p  h a s  a r g u e d ,  

" ( f ) u n d a m e n t a l  to improving  h e a l t h  care is a  
r e d i s t r  i b u t i o n - _ o f  power so more p e o p l e  have  more c o n t r o l  
o v e r  t h e i r  l i v e s ,  t h e i r  h e a l t h  and t h e i r  h e a l t h  



s e r v i c e s .  " ( P e o p l e s  H e a l t h  B u l l e t i n , l 9 7 8 a :  1.) 14 

S i m i l a r l y  i t  is an  i s s u ;  t h a t  is r e c o g n i s e d  by some b o d i e s  

making o f f i c i a l  recommendat ions  i n  r e l a t i o n  t o  chan  s to  m e n t a l  y 
h e a l t h  s y s t e m s .  The B r i t i s h  Columbia M e n t a l  H e a l t h  P l a n n i n g  

Survey .  (1979)", f o r  example ,  f e l t  t h a t  e f f o r t s  s h o u l d  b e  made t o  

d e v e l o p  a  s y s t e m  t h a t  would,  i n t e r  a l i a ,  e n h a n c e  p a t i e n t  

s e l f  - d e t e r m i n a t i o n .  P 
k 

" C l i e n t s  s h o u l d  r e t a i n  t h e  f u l l e s t  p o s s i b l e  c o n t r o l  o v e r  
t h e i r  own l i v e s .  A s  much a s  p o s s i b l e ,  t h e y  s h o u l d  se t  
t h e i r  own g o a l s  and p a r t i c i p a t e  i n  p l a n n i n g  programs  t o  
r e a c h  t h e s e  g o a l s .  " (9 =:Appendix) 

P a r a d o x i c a l l y ,  i t  may be a  q u e s t  f o r  a  s i t u  t i o n  t h a t  is 2 
4 now a t t a i n a b l e  b e c a u s e  oE t h e  a d v a n c e s  i n  psych  a t r i c  m e d i c i n e  

t h a t  have  r e l e a s e d  m e n t a l  h e a l t h  p a t i e n t s  f rom t h e  c o n s t r a i n t s  

o f  g r o s s l y  d i s a b l i n g  i l l n e s s e s .  With such  a  r e l e a s e  h a s  come a 

demand t h a t  t h e  ' s a v i o u r s '  r e l i n q u i s h  t h e i r  supremacy o v e r  t h e  

' s a v e d '  and a s c r i b e  them f u l l  e q u i t y  i n  t h e  d i s t r i b u t i o n  05 
,--- 

power o v e r  d e c i s i o n - m a k i n g .  I t  i s  t e m p t i n g  t o  s u g g e s t  t h a t  where 

t h i s  i s - i n t e r p r e t e d  by. m e n t a l  h e a l t h  p r o f e s s i o n a l s  a s  a  p r o c e s s  

o f  ' b i t i n g  t h e  hand t h a t  f e e d s  y o u , '  c o n s i d e r a b l e  r e s e n t m e n t  may 

d e v e l o p .  I t  is a  r e s e n t m e n t  t h a t  may be  c o n v e r t e d  t o  
J! 

s t u b b o r n n e s s  and a n  t agon i sm t o w a r d s  t h o s e  who e n c o u r a g e  t h e  
J 

' l i b e r a t e d '  t o  t u r n  a g a i n s t  t h e  ' l i b e r a t o r s '  . H e r e i n ,  p e r h a p s ,  

l i e s  t h e  l o c u s  o f  any i n t e r n e c i n e  w a r f a r e  between l a w y e r s  and 

p s y c h i a t r i s t s .  

I n  t h e  con t e x t  of an e v o l u t i o n a r y  p r o c e s s  a f f e c t i n g  l e g a l  

?\ 
\ 

-V 



s e r v i c e s  f o r  m e n t a l  h e a l t h  p a t i e n t s ,  t h i < s  q u e s t  f o r  p a t i e n t  

' power '  may b e ,  a s  is t h e  case i n  r e l a t i o n  t o  t h e  l e g a l  

a i d / p o v e r t y  l a w  movement a s  a  whole , '  t h e  p r i n c i p a l  factog 

. , d e t e r m i n i n g  t h e  p a c e  and d i r e c t i o n  o f  c o n f l i c t .  A s  s u c h  i t  

c o n d i t i o n s  t h e  e v e n t u a l  emergence  o f  a  s y n t h e s i s  t h a t ,  i n t e r  

a l i a ,  m i g h t  c h a n n e l  e n e r g i e s  i n  a  more p o s i t i v e f a s h i o n .  T h i s  is 

n o t  t o  s u g g e s t  t h a t  t h e  c u r r e n t  t u r m o i l  d o e s  n o t  have  i t s  

p o s i t i v e  a s p e c t s .  The  v i g o r o u s  a i r i n g  and t e s t i n g  of o p i n i o n  

d u r i n g  c o n f l - i c t s  i s  a p o s i t i v e  p r o c e s s  i n  a  d e m o c r a t i c  c o n t e x t  

i n  t h e  same way t h a t  any s y n t h e s i s  a r i s i n g  f rom c o n f l i c t  w i l l ,  

i n  i t s e l f ,  be a  p o s i t i v e ,  deve lopmen t .  However, where  

c o n t i n u e s ,  u n a b a t e d ,  f o r  a n  e x c e s s i v e  per , iod  b e c a u s e  

a p p a r e n t  impasse  bo rn  o f  s t u b b o r n n e s s ,  t h e n  one  mus t  
4 

c o n f l i c t  

o f  an 

q u e s t  i o n  

t h e  v a l u e  o f  t h e  p r o c e s s  as  w e l l  a s  t h e  m o t i v e s  o f  t h e  r e l e v a n t  

a c t o r s .  A r e  t h e y ,  f o r  example ,  t r u l y  c o n c e r n e d  j u s t  w i t h  t h e  

' b e s t  i n t e r e s t s 1  o f  m e n t a l  h e a l t h  p a t i e n t s ?  

I n  t h e  a b s e n c e  o f  v o l u n t a r i n e s s  on t h e  p a r t  o f  m e n t a l  

h e a l t h  p r o f e s s i o n a l s  a  b a l a n c e  of power i n  t h e i r  r e l a t i o n s h i p  

w i t h  p a t i e n t s  may o n l y  be e s t a b l i s h e d  by t h e  v i g o r o u s  p u r s u i t  o f  

p a t i e n t s '  r i g h t s  on t h e  p a r t  of t h e i r  a d v o c a t e s .  Once b a s i c  

r i g h t s  a r e  a t t a i n e d ,  t h a t  is ,  o n c e  power is e s t a b l i s h e d  for  

p a t i e n t s ,  and t h e  s i t u a t i o n  is acknowledged and a c c e p t e d  by 

m e n t a l  h e a l t h  p r o f e s s i o n a l s  a s  a  n o r m a t i v e  s t a t e  of a f f a i r s ,  a 

d i f f e r e n t  l e g a l  s e r v i c e  d e l i v e r y  s t y l e ,  p e r h a p s  w i t h  an a p p r o a c h  - 

more o r i e n t a t e d  t o w a r d s  ' p a t i e n t  w e l f a r e 1 ,  may become p o s s i b l e .  



A s  I h a v e  a r g u e d ,  i n  Commonwealth j u r i s d i c t i o n s  ( a s  i l l u s t r a t e d  
i 

by t h e  s i t u a t i o n  i n  C a n a d a ) ,  p a t i e n t s '  r i g h t s  a r e  s t i J l  l a r g e l y  
-r( 

a b s e n t  •’?om or  restrained"^, r e l e v a n t  l e g i s l a t i o n  a n d ,  a s  f a r  
I 

a s  c a n  be s e e n ,  are g e n e r a l l y  d i s c o u n t e d ,  i n  a n  i n f o r m a l  :,&, 

ir" 

c o n t e x t ,  by m e n t a l  h e a l t h  p r o f e s s i o n a l s .  A s  s u c h ,  a n d  g i v e n  t h a t  

t h e  ' l e i t - m o t i f '  o f  t h e  l e g a l  a i d  movement is r e f l e c t e d  i n  

p a t i e n t s '  l e g a l  s e r v i c e s ,  it is  n e c e s s a r y  t o  c d n t i n u e  a n  

a g g r e s s i v e  p a r t  i s a n  a d v o c a c y  a p p r o a c h  t o  ' answe-r i n g  t h e  l e g a l  

n e e d s  of p a t i e n t s .  T h i s  w i l l  c o n t i n u e  u n t i l  s u c h  t i m e  a s  4 -  

g e n e r a l l y  r e c o g n i s e d  ' s t a n d a r d s '  i n  r e l a t i o n  t o  r i g h t s ,  a r e  

o b t a i n e d .  I n  t h i s  r e s p e c t  t h e  c u r r e n t  s t a g e  o f ,  t h e  e v o l u t i o n  of 
<& 

l e g a l  s e r v i c e s  i n  Commonwealth j u r i s d i c t i o n s ,  namely  a g g r e s s i v e ,  

p a r t i s a n  a d v o c a c y ,  seems l i k e l y  to p e r s i s t  w i t h  o n l y  a  d i s t a n t  

g l i m m e r  o f  d e v e l o p m e n t s  y e t  t o  come. 1 5  

T h i s  c a n  o n l y  be a r e g r e t t a b l e  s t a t e  of a f f a i r s  e s p e c i a l l y  , - = 
! 

g i v e n  t h e  f a c t  t h a t ,  a s  n o t e d  i n  C h a p t e r  4 ,  mechan i sms  f o r  I 
I 

d e a l i n g  w i t h  t h e  ' c o n v e n i t i o n a l '  l e g a l  n e e d s  of p a t i e n t s  may 

a c t u a l l y  complement  h e a l t h  c a r e .  However,  w h e r e  ' l e g a l  s e r v i c e s '  

a r e  a s s o c i a t e d ,  i n  t h e  m i n d s  of m e n t a l  h e a l t h  p r o f e s s i o n a l s ,  

w i t h  c h a l l e n g e s  t o  b o t h  t h e i r  p o s i t i o n  a s  i n d e p e n d e n t  p u r v e y o r s  

o f  c a r e  and  t h e i r  a t t e n d a n t  p e r c e p t i o n s  of p a t i e n t s '  n e e d s ,  

t h e r e  may be a  r e l u c t a n c e  t o  c o - o p e t a t e  w i t h  l a w y e r s  u n d e r  a n y  

( c i r c u m s t a n c e s .  A s  I h a v e  p o i n t e d  o u t  e l s e w h e r e  ( G o r d o n ,  1 9 8 1 )  , i n  

a n  e v a l u a t i o n  of the M e n t a l  P a t i e n t s '  A d v o c a t e  P r o j e c t  i n  

B r i t i s h  C o l u m b i a ,  r e s e a r c h e r s  found-  t h a t  where  p r o b l e m s  e x i s t e d  



f o r  t h e  l e g a l  s e r v i c e  t h e y  were  r o o t e d  i n ,  i n t e r  a l i a ,  t h e  

a d v e r s a r i a l  n a t u r e  o f  t h e  l e g a l  s e r v i c e ' s  d e l i v e r y  s t y l e .  "While 

t h e  h o s p i t a l  s t a f f  d i d  a p p a r e n t l y  see many a d v a n t a g e s  t o  t h e  , 

p r o j e c t  and shared many of i t s  o b j e c t i v e s ,  t h e y  a l s o  v o i c e d  a  

c o n c e r n  a b o u t  t h e  i n t r u s i o n  o f  " u n n e c e s s a r y  l e g a l i s m "  i n t o  t h e  

t h e r a p e u t i c  s e t t i n g  and  its p o t e n t i a l l y  d i s r u p t i v e  e f f e c t  on t h e  

t h e r a p e u t i c  r e l a t i o n s h i p w .  l6 T h i s  t y p e  o f  f i n d i n g ,  which i s  
I 

g e n e r a l l y  r e f l e c t e d  i n  o t h e r ,  s i m i l a r  s t u d i e s  (see ,  e .g .  B o l t o n ,  

e t  a l ,  1975;  I n s t i t u t e  o f  C r i m i n o l o g y , l 9 7 8 ;  Kopolow & -- 
Bloom,1977) s u g g e s t s  t h a t  t h e  p o t e n t i a l  f o r  a  n o n - c o n f l i c t u a l  

r e l a t i o n s h i p  e x i s t s  and  is p r o b a b l y  w i d e s p r e a d .  U n f o r t u n a t e l y  

t h e  a c t u a l  e s t a b l i s h m e n t  of1 t h e  r e l a t i o n s h i p  may be a  Prome t h e a n  

t a sk .  

A s  I have  a r g u e d ,  t h e  i s s u e  o f  p a t i e n t  power i n  t h e  

t h e r a p e u t i c  r e l a t i o n s h i p  seems to be t h e  p r i n c i p a l  p rob lem.  T h a t  

is, p r o v i d i n g  t h e  power f o r  p a t i e n t s  to a s s e r t  and have  

r e c o g n i s e d ,  t h e i r  p e r c e p t i o n  o f  t h e i r  own n e e d s ;  t o  have  .a  s a y  

i n  d e t e r m i n i n g  what is  i n  t h e i r  ' b e s t  i n t e r e s t s ' .  R i g h t s  a r e  
L 

s o u g h t  t o  s e c u r e  s u c h  power a l t h o u g h  where t h e r e  is  no t h r e a t  t o  

a  p a t i e n t s "  s t a t u s  (.i.e. a p a t i e n t  i s  a s c r i b e d  r a t h e r  t h a n  

p r e s c r i b e d ,  power)  t h e r e  is p e r h a p s  no c o r r e s p o n d i n g  need f o r  

l e g i s l a t i v e l y  e n s h r i n e d  r i g h t s .  I n  s u c h  c i r c u m s t a n c e s  t h e r e  may 

be  no a r e a s  o f  s i g n i f i c a n t  c o n f l i c t  be tween  l a w y e r s ,  p a t i e n t s  

and m e n t a l  h e a l t h  s t a f f .  I n  s h o r t ,  i f  p a t i e n t s '  r i g h t s  and 

t h e r e f o r e  p a t i e n t  power ,  were  s i m p l y  acknowledged a s  ' g i v e n s '  i n  



a t r e a t m e n t  s e t t i n g ,  l e g a l  s e r v i c e s  m i g h t  b e  i n  a p o s i t i o n  t o  

assume a d i f f e r e n t  ro le .  In' t h e  c o n t e x t  o f  t h e  e v o 1 , u t i o n  o f  

l e g a l  s e r v i c e s  f o r  p a t i e n t s ,  a ' d e s i g n e d '  or ' e n g i n e e r e d '  

s y n t h e s i s  m i g h t  b e  e n c o u r a g e d  t o  e m e r g e  f r o m  t h e  . c u r r e n t  

a n t i t h e t i c a l  s i t u a t i o n .  

To some e x t e n t  l e g a l  s e r v i c e s  t h a t  a d o p t  a  n o n - a d v e r s a r i a l  

a p p r o a c h  to a n s w e r i n g  t h e  l e g a l  n e e d s  o f  p a t i e n t s  h a v e  e x i s t e d  

a n d  do e x i s t .  l7 However ,  i n  s u c h  ca*ses  t h e  s e r v i c e s  h a v e  t e n d e d  

to  d e a l  w i t h  t h e  i s s u e  o f  c o n f l i c t s  w i t h  m e n t a l  h e a l t h  s t a f f  by  

s i m p l y  a v o i d i n g  t h e  h a n d l i n g  o f  m a t t e r s  p e r t a i n i n g  t o  t h e  

i n s t i t u t i o n .  A s  s u c h  t h e s e  o r g a n i s a t i o n s  may .be  g u i l t y  o f  s i m p l y  

b e g g i n g  t h e  c e n t r a l  q u e s t i o n ' a n d  may do l i t t l e  t o  t a c k l e  t h e  

p r e s s i n g  i s s u e  of p a t i e n t  power .  A s  a  c o n s e q u e n c e ,  t h e i r  

c o n t r i b u t i o n  may be l i m i t e d  a n d  t h e i r  p o s i t i o n  i n  t h e  

e v o l u t i o n a r y . p r o c e s s  r e d u c e d  t o  t h a t  o f  a ' m u t a t i o n ' .  A t  t h e  

same t ime,  however ,  t h e y  a l so  , i l l u s t r a t e  a s i t u a t i o n  t h a t  c a n  b e  

c r e a t e d ,  p a r t i c u l a r l y  where  a  c lose r e l a t i o n s h i p  h a s  b e e n  

e s t a b l i s h e d  b e t w e e n  l e g a l  s e r v i c e  and m e n t a l . h e a l t h  s t a f f  i n  a  

t r e a t m e n t  c o n t e x t .  A s  Monahan h a s  n o t e d  ( 1 9 7 5 ) ,  t h i s  i n v o l v e s  a n  

i n t e r d i s c i p l i n a r y  a p p r o a c h  t o  m e n t a l  h e a l t h  c a r e  t h a t  c a n  h a v e  

e x t r a o r d i n a r y  b e n e f i t s  f o r  p a t i e n t s  a n d  which  h a s  l o n g  b e e n  s e e n  

by t h e  p r o p o n e n t s  o f  ' o r t h o p s y c h i a t r y '  a s  a n  e s s e n t i a l  

d e v e l o p m e n t  f o r  a n  e f f e c t i v e  m e n t a l  h e a l t h  s y s t e m  ( L e v i t t  & 

R u b e n s t e i n , l 9 6 8 ) .  However ,  s u c h  a n  a p p r o a c h ,  it is  a r g u e d ,  may 

be less b e n e f i c i a l  where  t h e  p a t i e n t ' s  c o n t r i b u t i o n  t o  h e a l t h  



c a r e  d e c i s  ion-making i s  d i s c o u n t e d  by wel l -meaning p r o f e s s i o n a l s  

whether  t h e y  be  l a w y e r s  or p s y c h i a t r i s t s .  

I n  t h i s  s e n s e  a  ' p a t i e f i e l f a r e '  a p p r o a c h ,  c u r r e n t l y  

\ r e g a r d e d  by m a q l a w y e r s  as  u n s a t i s f a c t o r y , ' *  may t a k e  on  a  
4 k. 

d i f f e r e n t  c o l o u r  where  equi, tyy'h;  f i r s t  e s t a b l i s h e d  i n  t h e  

r e l a t i o n s h i p  be tween  p a t i e n t  and m e n t a l  h e a l t h  s t a f f .  I n d e e d , ,  
% 

3 s u c h  a  deve lopmen t  s i m p l y  r e f l e c t s  t h e  growing  ' soc ia l  w o r k '  . 

e l e m e n t  i n  t h e  p r a c t i c e  o f  l e g a l  a i d / p o v e r t y  l a w  a s  it is 

i n c r e a s i n g l y  r e c o g n i s e d  t h a t  p u r e l y  l e g a l  s o l u t i o n s  to  p r o b l e m s  

a r e  . n o t  c o m p l e t e l y  a p p r o p r i a t e  i n  s e r v i n g  c l i e n t s '  n e e d s  

(Bothmann & Gordon ,1979) .  A s  I h a v e  a r g u e d ,  however ,  t h i s  

I e v o l u t i o n  h a s ,  f i r  s t ,  r e q u i r e d  some c o n s i d e r a b l e  -work by 
I 

0- * 

a g g r e s s i v e ,  p a r i i s a n  a d v o c a t e s  who have  s o u g h t ,  f o r m a l l y  and 
4 

i n f o r m a l l y ,  t o  e s t a b l i s h  c l i e n t  power i n  a v a r i e t y  o f  r e l e v a n t  

s i t u a t i o n s .  

.The  e v o l u t i o n  o f  t h e  ' p a t i e n t  w e l f a r e '  a p p r o a c h  is a l s o  

a s s i s t e d  by t h e  i n c r e a s i n g  emergence  o f  community t r e a t m e n t  

s e t t i n g s  as  a l t e r n a t i v e s  t o  i n s t  i t u t i o n a l i s a t i o n ,  p a r t i c u l a r l y  

where s u c h  s e t t i n g s  i n v o l v e  a  a m u l t i - d i s c i p l i n a r y  a p p r o a c h  t o  

h e a l t h  c a r e  t h a t  i n c o r p o r a t e s  t h e  c o n c e p t  o f  t h e  ' t r e a t m e n t '  o r  

' t h e r a p e u t i c '  team ' ( ~ a m b , 1 9 7 9 ;  M e n t a l  H e a l t h  P l a n n i n g  

S u r v e y , 1 9 7 9 ) .  A s  T a l b o t t  n o t e s  ( l 9 7 8 ) ,  s u c h  teams a  

" . . . to  e n c o u r a g e  work ing  t o g e t h e r  t o  maximise  t h e  i 

s k i l l s ,  and t h e r a p e u t i c  l e v e r a g e . .  . " o f  d i f f e r e n t  h e a l t h  c a r e  

p r o f e s s i o n a l s  (9 - c i t :  1 1 5 ) .  I n  t h e o r y  ' I . .  . t h e y  p r a c t i s e  t h e  



dictum. ' two heads a r e  be t t e r  than 'one' :. . "(9 - c i t )  and, a s  

~ e i h o f f e n  has noted ( 1 9 6 9 ) ,  ' there is every good re,ason t o  

include a  l ega l  aid/poverty law p rac t i t i one r  on such a  team. 

T h i s  is p a r t i c u l a r l y  the case where s o c i a l  problems w i t h  a  l ega l*  

solut ion  may have a  s i g n i f i c a n t  impact on therapy. 1 9  

T h i s  i s  not t o  suggest t h a t  such treatment teams. are  f r e e  

of problems. A s  Talbot t  (1978) and. o thers  (Gomez, e t  a1, 1980; -- 
Bickford,l974; Grieff & McDonald,l973; Birger ,  -- e t  a l ,  1 9 7 4 ;  

Bi r jandi  & Sclafani , l973;  Shapiro & Gudeman',l974; Dean, - e t  

a1,1976) have noted, the use of t h e t e r m  'team' -does not - 

automatically assume be t t e r  p a t i e n t  care: Teams cannot be 

l eader less  and, the re fore ,  an element of inequal i ty  is present .  

Professional  groups form c o a l i t i o n s  t o  force decisions.  

Over-discussion may leave l i t t l e  time for therapy and there  are  

not iceable c o n f l i c t s  be tween psychiatr  ists  and other  

profess ionals  (Talbot t ,1978).  I n  addi t ion ,  a s  f a r  a s  can be seen 

from the re levant  l i t e r a t u r e  ( I b i d ) ,  such teams do not appear to  

recognise the legitimacy of p a t i e n t s '  cont r ibut ions .  The' l a t t e r  

seem to  be e f f e c t i v e l y  excluded from team meetings and treatment 

decision-making. I n  genera l ,  the presence of a  lawyer a s  

' n e u t r a l '  , non-mental heal th  professional  may be useful  i n  t h a t  

he  or she could a c t  a s  'chairperson'  or ' team-leader'  and 

thereby a c t  to  d i spe l  c o n f l i c t .  T h i s ,  however, could lead t o  the 

suggestion t h a t  ra ther  than\ remaining a s  informal d iscuss ions  

between col leagues,  team meetings would assume the  appearance of 



' c o u r t s ' .  Such a  s i t u a t i o n  would be  t o t a l l y  i n a p p r o p r i a t e .  

More i m p o r t a n t l y ,  a s  Weihof fen  a r g u e s  ( 1 9 6 9 ) ,  . t h e  l a w y e r  

h a s  a  ro le  a s  an  a d d i t i o n a l  r e s o u r c e  c o n t r i b u t i n g  t o  t h e  t o t a l  

' c a r e  p a c k a g e '  o f f e r e d  t o  p a t i e n t s .  By b r i n g i n g  h i s  o r  h e r  

e x p e r t i s e  i n  p o v e r t y  l a w  to  t h e  t r e a t m e n t  team, t h e  lawyer  

p r o v i d e s  access to  a r e s o u r c e  t h a t  i s  l i k e l y  t o  p r o v i d e  

p a t i e n t s / c l i e n t s  and o t h e r  team members w i t h  b o t h  pow.er i n  

r e l a t i o n s h i p s  w i t h  r e l e v a n t  government  a g e n c i e s  and when d e a l i n g  

w i t h  less  m o n o l i t h i c  ' o p p o n e n t s ' .  O u t s i d e  o f  s i t u a t i o n s  

i n v o l v i n g  d i r e c t  c o n f l i c t ,  s u c h  l a w y e r s  may a l s o  be  a b l e  to  

n e g o t i a t e  s u i t a b l e  s o l u t i o n s  to  problems .  T h i s  c o n t r  i b u t i o n  may 

be  e s s e n t i a l  where t h e  t e n s i o n  and a n x i e t y  t h a t  may be c r e a t e d  

by a d v e r s a r i a l  p r o c e s s e s  is l i k e l y  t o  be  d e t r i m e n t a l  t o  t h e  

g o a l s  s o u g h t  by t h e r a p y  (Bothmann & Gordon ,1979) .  A s  M e l t z e r  & 

S c h r a g  a r g u e  ( l 9 7 3 ) ,  t h e  p r o c e s s  o f  n e g o t i a t i o n  c a n  be a v i t a l  

a s p e c t  o f  l e g a l  a i d / p o v e r t y  l a w  d e l i v e r y .  C o n f r o n t a t i o n  is n o t  

a l w a y s  n e c e s s a r y ,  p o s s i b l e  o r  e f f e c t i v e .  

T o  some e x t e n t ,  t h i s  t y p e  o f  f a c i l i t y - i s  a l r e a d y  be ing  

u t i l i s e d  a s  soc i a l  w o r k e r s  i n  community h e a l t h  c e n t r e s  and 

m e n t a l  h e a l t h  i n s t i t u t i o n s  come t o  see l e g a l  s e r v i c e s  as  an 

e s s e n t i a l  community r e s o u r c e  f o r  h a n d l i n g  c l i e n t s '  p rob lems .  
w- 

S y s t e m a t i c  r e f e r r a 4 s  a r e  a l r e a d y  be ing  made -where  l b g a l  s e r v i c e s  - - 
a r e  a v a i l a b l e  ( G r a c e  & W i l k i n s o n , l 9 7 8 ;  Bothmann & Gordon,1979;  

B r i e l a n d  & Lemrnon,1977). A s  s u c h ,  t h e  i n c l u s i o n  o f  a  l awyer  a s  a  

r e g u l a r  f e a t u r e  o f  any t r e a t m e n t  team is m e r e l y  a  p r o c e s s  o f  



j improv ing  and i n t e n s i f y i n g  a n  e x i s t i n g  e l a t i o n s h i p  t h a t ,  h a s  

been  r e c o g n i s e d  a s  hav ing  b e n e f i t s  f o r  m e n t a l  h e a l t h  and l e g a l  

s e r v i c e  s t a f f ,  and f o r  p a t i e n t s / c l i e n t s  (9 c&) . 
A s  Hancock (1980)  and S v a r e z ,  -- e t  a l ,  (1978)  have  n o t e d ,  

a m e n t a l  h e a l t h  p r o f e s s i o n a l s  c a n  a s s i s t  l a w y e r s  i n  a  number o f  

? 
ways,  p a r t i c u l a r l y  where t h e  ' l e g a l '  p rob lems  t h e y  a r e  p r e s e n t e d  

$<J . 
w i t h  ( e  .g .  d i v o r c e  p r o c e e d i n g s )  embody e m o t i o n a l  s ,$ ra in  and 

c o n s i d e r a b l e  u p h e a v a l  i n  a  c l i e n t ' s  l i f e .  I n  t h i s  .&Le m e n t a l  

h e a l t h  p r o f e s s i o n a l s  c a n  be  an  a i d  t o  l e g a l  s e r v i c e s  ( a n d  --. 
' / 

u l t i m a t e l y  t o  c l i e n t s )  i n  t h e  same way t h a t  l e g a l  s e r v i c e  

p r a c t i t i o n e r s  c a n  assist  m e n t a l  h e a l t h  p r o f e s s i o n a l s  ( and  

u l t i m a t e l y  p a t i e n t s )  by j o i n i n g  ' t r e a t m e n t  t eams '  , p a r t i c u l a r l y  

i n  t h e  community h e a l t h  c e n t r e  s e t t i n g  . By c o - o p e r a t i n g  , b o t h  

g r o u p s  may be  d o i n g  much t o  h a n d l e  e f f  e c t i v e I y  t h e  p r o b l e m s  

c o n f r o n t i n g  p a t i e n t s / c l i e n t s  i n  t h e  immediate  s i t u a t i o n .  I n  
' P, - 

a d d i t i o n  t h e y  may a l s o  be  a c t i n g  to  p r e v e n t  some m e n t a l  

d i s o r d e r s  f rom a r i s i n g  i n  t h e  f i r s t  p l a c e .  

The n o t i o n  o f  ' p r i m a r y  p r e v e n t i o n '  o r  ' p r i m a r y  a c t i o n '  is 
. . 

"an  i d e a  whose t i m e  h a s  come" ( K l e i n  & G o l d s t e i n ,  1 9 7 7 ) .  A l though  

i t  may h a v e  s Q m e  d i s t a n c e  t o  t r a v e l  be fo r - e  be ing  e s t a b l i s h e d  a s  

a  c r u c i a l  and c e n t r a l  a s p e c t  o f  m e n t a l  h e a l t h  c a r e ,  it c a n  o n l y  

bu rgeon  on  t h e  c u r r e n t  wave o f  e n t h u s i a s m  f o r  p r e v e n t i n g  

' p a t h o l o g i e s '  .20  W h i l s t ,  i n  t h e  m e n t a l  h e a l t h  c o n t e x t ,  it is a 

deve lopmen t  t h a t  l a c k s  a  c o n s e n s u s  i n  r e l a t i o n  to b o t h  i ts  ' 

p r e c i s e  meaning and t h e  c o r r e c t  method o f  a p p l i c a t i o n  (Lamb & 



Z u s m a n , l 9 7 9 ;  M e n t a l  D i s a b i l i t y  Law ~ e ~ o r t e r , l 9 7 9 ) ,  it is c l e a r l y  

o n e  i n  w h i c h  1 - e g a l  s e r v i c e s ,  a l o n g  w i t h  o t h e r  r e l e v a n t  social  I 

a g e n c i e s ' ,  h a v e  a  s i g n i f i c a n t  r o l e  to  p l a y  ( H o l l i s t e r  , 1 9 7 7 ;  

M e n t a l  H e a l t h  P l a n n i n g  S u r v e y , 1 9 7 9 ;  M e n t a l  D i s a b i l i t y  Law 

R e p o r t e r ,  1 9 7 9 ) .  T h i s  i s  p a r t i c u l a r l y  t r u e  where  t h o s e  c o n c e r n e d  

w i t h  p r  i m a r y  p r e v e n t i o n  are e x t e n d i n g  t h e i r  m a n d a t e  t o  i n c l u d e  

a n  i n v o l v e m e n t  i n  t h e  w i d e r  p o l i t i c i l  a r e n a .  T h a t  is ,  w h e r e  t h e y  

a r e  p o i n t i n g  t o  t h e  s o u r c e s  o f  m e n t a l  and  o t h e r  i l l n e s s e s  t h a t  

l i e  i n  t h e  e n v i r o n m e n t  and  a r e  s e e k i n g  to  e f f e c t  r e f o r m s  t h a t  

c h a l l e n g e  b o t h  e x i s t i n g  s y s t e m s  f o r  t h e  t r e a t m e n t  a n d  t, 

'management '  o f  p a t i e n t s  a n d  t h e  s o c i a l  a n d  e c o n o m i c  c a u s e s  of 

i l l n e s s  (Lamb & Zusman,1979;  L l o y d  & S t a g 0 1 1 ~ 1 9 7 9 ) .  I n  s u c h  a  

s i t u a t i o n  r e a d y  a c c e s s  to  a  i a w y e r  who m i g h t  be a b l e  t o  e n g i n e e r  
"l 

9 r e l e v a n t  l i t i g a t i o n  c o u l d  be b e n e f i c i a l .  

T h e s e  d e v e l o p m e n t s  may, = j u s t l y ,  g i v e  r i s e  t o  a n  a i r  o f  
l" 

o p t i m i s m  i n  r e l a t i o n  t o  t h e  e v o l u t i o n  o f  l e g a l  s e r v i c e s  f o r  

p a t i e n t s .  However,  i t  i s  a r g u e d  t h a t  t h e y  may n o t  g i v e  r i s e  t o  

a n  e f f e c t i v e  ' p a t i e n t  w e l f a r e '  d e l i v e r y  mode u n t i l  s h c h  t i m e  as  

t h e  p e r s i s t e n t  i s s u e  o f  p a t i e n t  power i s  r e s o l v e d .  T h e  p o s s i b l e  

b e n e f i t s  o f  a ' p a t i e n t  w e l f a r e '  a p p r o a c h  t o  l e g a l  s e r v i c e  

c, d e l i v e r y  w i l l  r e m a i n  a i n  s u s p e n s i o n  so l o n g  a s  t h i s  f a c t o r  i s  

i g n o r e d  o q  g i v e n  o n l y  p a s s i n g  c o n s i d e r a  t i o n .  ti he s i t u a t i o n  is  
/ 

rend-ded e v e n  more r e g r e t t a b l ' e ~ e r e  e x a m p l e s  c a n  be f o u n d  of 

t r e a t m e n t  s e t t i n g s  t h a t  a r e  a l r e ' ady  p r o c e e d i n g  i n  a n  a t m o s p h e r e  

t h a t ,  a )  e n d o r s e s  p a t i e n t / c l i e n t  i n v o l v e m e n t  i n  d e c i s i o n - m a k i n g  ; 



b )  a c c e p t s  t h e  f u l l  r a h g e  of p a t i e n t s '  r i g h t s  as a n  o p e r a t i o n a l  
-\ 

' g i v e n ' ;  a n d  c )  g e n e r a l l y  a t t e m p t s  t o  o f f e r  h e a l t h  care i n  a  

c o n t e x t  w h m e  a l l  p e r c e p t i o n s  o f  ' p a t i e n t s '  n e e d s  a re  g i v e n  ,a 

g e n u i n e  o p p o r t u n i t y  t o  a n  e q u a l  h e a r i n g  i n  t h e  f a c e  o f  oth-er 

p e r c e p t i o n s  o f  n  . Fd 
A l t h o u g h  many e x a m p l e s  o f  s u c h  a s e t t i n g  m i g h t  b e  f o u n d ,  

ci 

o n e  m o s t a f a m i l i a r  t o  t h i s  w r i t e r  e x i s t s  i n  M e l b o u r n e ,  A u s t r a l i a .  

L o c a t e d  i n  a s u b u r b . o f  t h e  c i t y  c h a r a c t e r i s e d  by a  l o w  

i n c o m e / h i g h  m i g r a n t  p o p u l a t i o n  ( L l o y d  & S t a g o 1 1 , 1 9 7 9 ;  Gordon  & 

T a y l o r , 1 9 7 9 ) ,  t h e  M e l v i l l e  C l i n i c  is a n  e x p e r i m e n t a x  communi ty  
k' 

h e a l t h  c e n t r e .  I t  is  a n  a g e n c y  w h e r e  " s t a f f  h a v e  e q u a l  s t a t u s  i n  

s t a f f  d i s c u s s i o n s "  a n d  it h a s  b e e n  r e c o g n i s e d  a n d  p r a i s e d  by 

p a t i e n t s '  o r g a n i s a t i o n s  b e c a u s e  i t  " g r a n t s  p a t . i e n t s  more r i g h t s  

t h a n  a n y  o t h e r  M e n t a l  H e a l t h  A u t h o r i t y  . i n s t i t u t i o n 1 '  ( P e o p l e s  

H e a l t h  B u l l e t i n f 1 9 7 8 b : 7 ) .  I n  t h i s  l a t t e r  c o n t e x t ,  i t  a c c e p t s  t h e  

f u l l  r a n g e  o f  s u c h  r i g h t s  a s  a  g i v e n ,  ev'en ' t h o u g h  s u c h  r i g h t s  

a r e  n o t  e n s h r i n e d  i n  r e l e v a n t  l ? k g i s l a t i o n .  21 F u r t h e r ,  s t a f f  a r e  
* 

a c t i v e l y  l o b b y i n g  f o r  improved  h e a l t h  care f a c i l i t i e s  and 

p a t i e n , t s l  r i g h t s  a s  w e l l  a s  b e i n g  i n v o l v e d  i n  a number o f  w i d e r  

r e f o r m - o r i e n t a t e d  p u ~ s u i t s .  T h e i r  e f f o r t s  i n c l u d e  e n c o u n a g i n g  

c h a n g e s  to  m e n t a l  h e a l t h  l e g i s l a t i o n  t h a t  w i l l  a t t e m p t  t o  s t r i k e  

b, ! 

a n  e f f e c t i v e  b a l a n c e  b e t w e e n  h e  l t h  and c i v i l  r i g h t s  n e e d s  

( G o r d o n ,  1980 ) . 
.> 

S i n c e  J a n u a r y  1 9 8 0 ,  t h i s  c e n t T e  h a ~ ~ h o s t e d  a  r e g u l a r  l e g a l  
,# 

a i d  ' c l i n i c '  s t a f f e d  by t h e  F i t z r o y  L e g a l  S e r v i c e  a s  p a r t  o f  i t s  



' o u t r e a c h  c e n t r e s '  programme22 and it  is  c l e a r  t h a t  t h e  

c o - o p e r a t i v e  a tmosphe re  t h a t  - h a s  d e v e l o p e d  is to  t h e  u l t i m a t e  
> 

b e n e f i t  o f  p a t i e n t s / c l i e n t s .  23 H e a l t h  c e n t r e  s t a f f  a re  a b l e  to  

r e f e r  p a t i e n t s / c l i e n t s  to  a  l e g a l  r e s o u r c e  w i t h  e x t e n s i v e  

' back-up '  f a c i l i t i e s  and w i t h  e x p e r t i s e  i n  d e a l i n g  w i t h  t h e  

t y p e s  o f  p rob lems  commonly e n c o u n t e r e d  by p a t i e n t s .  I n  t u r n ,  

l e g a l  s e r v i c e  s t a f f  have  access to  an ' a l t e r n a t i v e '  m e n t a l  

h e a l t h  t r e a t m e n t  s e t t i n g  i n  cases where p a t i e n t s / c l i e n t s  

a t t e n d i n g  l e g a l  ' c l i n i c s '  t h r o u g h o u t  t h e  ' c a t c h m e n t  a r e a '  s e e k  

o u t  a s s i s t a n c e  t h a t  c a n  b e ,  i n  p a r t ,  p r o v i d e d  by h e a l t h  

c e n t r e s ,  24 

T h i s  s i t u a t i o n  i s  r e c o g n i s e d  by bo th  h e a l t h  c e n t r e  and 

l e g a l  s e r v i c e  s t a f f  a s  an  e f f e c t i v e  way of d e a l i n g  w i t h  

p a t i e n t / c l i e n t  needs .  U n f o r t u n a t e l y ,  a t  t h i s  s t a g e ,  

p a t i e n t s / c l i e n t s  have  n o t  had a n  o p p o r t u n i t y  t o  e x p r e s s  t h e i r  

o p i n i o n .  However, t h e  p o s s i b i l i t y  of expand ing  t h e  c u r r e n t  

a r r a n g e m e n t s  to  t h e  p o i n t  whe re  a  l e g a l  s e r v i c e  p r a c t i t i o n e r  

( w h e t h e r  l awyer  or p a r a - l e g a l )  becomes a  pe rmanen t  member o f  t h e  
. 

c e n t r e  s t a f f  , %as welcomed. 2 5  A s  p a t i e n t s / c l i e n t s  a r e  a p p a r e n t l y  
I 

g i v e n  a  f u l l  o p p o r t u n i t y  t o  e x p r e s s  t h e i r  p e r c e p t i o n  o f  need and 

a s .  t r e a t m e n t  o c c u r s  i n  a  n o n - c o e r c i v e ,  n o n - c u s t o d i a l ,  s e t t i n g ,  

i t  was f e l t  t h a t  f ~ w  d i f f i c u l t i e s  c o u l d  a r i s e  between p a t i e n t s  

and s t a f f  t h a t  m i g h t  c r e a t e  a  c o n f l i c t  o f  i n t e r e s t  •’or a l e g a l  

s e r v i c e  p r a c t i t i o n e r .  T h e r e  is, a f t e r  a l l ,  a  -danger  t h a t  

' c o - o p e r a t i o n '  may , t u r n  to  ' c o l l u s i o n '  where  c l i e n t s  seek o u t  a  
., 

, 



h e a l t h  c e n t r e  l a w y e r  t o  h a n d l e  a d i s a g r e e m e n t  t h a t  m i g h t  a r i s e  

w i t h  m e n t a l  h e a l t h  s t a f f .  
0 - -  

The ' t r ea tmenTJ  team'  a p p r o a c h  is,  t h e r e f o r e ,  a  v i a b l e  

a l t e r n a t i v e  and is t h e  ' s y n t h e s i s '  t h a t  s h o u l d  be ' e n g i n e e r e d '  

i n  t h e  e v o l u t i o n  o f  p a t i e n t s '  l e g a l  s e r v i c e s  i n  ~&nrnonwea l th  A * 
j u r i s d i c t i o n s .  A l though  it m i g h t  t a k e  a ' p a t i e n t  w e l f a r e ' .  

a p p r o a c h  to  d e l i v e r y ,  t h e  l a t t e r  is n o t  a  s t y l e  t h a t  c a n  be 
0 

e q u a t e d  w i t h  t h e  non-adver  sar ial. s t a n c e  d i s p l a y e d  by t h o s e  1 egaL 

s e r v i c e s  t h a t  have  c u r r e n t l y  a d o p t e d  t h e  method.  I n  t h e  
r 

p r e f e r r e d  s i t u a t i o n  I h a v e  o u t l i n e d ,  p a t i e n t s '  r i g h t s  ( and  
r 

t h e r e f o r e  p a t i e n t  power)  i n  t h e  ' d & t ~ r ' / ~ a t i e n t  r e l a t i o n s h i p ,  

is e i t h e r  f i r s t  e s t a b l i s h e d  by l e g i s l a t i o n  o r  r e c o g n i s e d  a s  a  

n o r m a t i v e  s i t u a t i o n ,  by m e n t a l  h e a l t h  s t a f f .  A s  s u c h ,  p a ' t i e n t s  

a r e  n o t  p l a c e d  i n  a  p o s i t i o n  .of  s u b s e r v i e n c e  and w i l l  h e l p  

\ d e t e r m i n e  what s h o u l d  be  d o n e  to e n s u r e  t h a t  t h e i r  ' b e s t  

i n t e r e s t s '  a r e  s e r v e d .  The e v o l u t i o n  of t h i s  a p p r o a c h  c a n  o n l y  
I 

b e  a s s i s t e d  by d e v e l o p m e n t s  i n ,  p s y c h i a t r i c  m e d i c i n e .  Such  
f' 

d e v e l o p m e n t s  w i l l ,  p r o b a b l y ,  a t  l e a s t  h e l p  t o  c o n t r o l  some o f  

t h e  more a d v e r s e  symptoms o f  m e n t a l  d i s o r d e r s  and t h e r e b y  make 

''4, 
community t r e a t m e n t  s e t t i n g s  a v i a b l e  a l t e r n a t i v e  f o r  an  

i n c r e a s i n g  number o f  p a t i e n t s .  They may a l s o  improve  t h e  

c a p a c i t y  of more p a t i e n t s  i n  any t r e a t m e n t .  s e t t i n g  t o  p l a y  a  

c e n t r a l  r o l e  ' i n  d e t e r m i n i n g  what is i n  t h e i r  ' b e s t  i n t e r e s t s J t c  

The growth and i m p a c t  of t h i s  a r e a  o f  l e g a l  s e r v i c e  

d e l i v e r y  h o l d s  p o t e n t i a l  f o r  e x c i t i n g  d e v e l o  yments .  I t  is a l l  

A 



, I 

2: 
t h e  more r e g r e t t a b l e ,  there f - ,  t h a t  l i t t l e  ( i f  any)  r e s e a r c h  

h a s  been  c o n d u c t e d  i n  Commonwealth j u r i s d i c t i o n s ,  i n  s e a r c h  &f 

a n s w e r s  to a t t e n d a n t  p rob lems .  For  example ,  a n y  l e g a l  s e r v i c e  

a d o p t i n g  a ' p a t i e n t  w e l f a r e '  a p p r o a c h  would n o t  be i n  a  pos i t ion  

t o  s e r v e  t h e  n e e d s  o f  a l l  m e n t a l  h e a l t h  p a t i e n t s .  D e s p i t e  

p a r a l l e l  d e v e l o p m e n t s  i n  m e n t a l  h e a l t h  c a r e  t h a t  m i g h t  r e d u c e  
/ 

t h e  need f o r  many pa . t i , en t s  t o  e n t e r  h o s p i t a l  ( F e l d r h a ~ , l 9 7 5 )  it 

is  p r o b a b l e  t h a t  a c e r t a i n  number of p a t i e n t s  w i l l  c o n t i n u e  t o  

b e  i n v o l u n t a r i l y  commi t t ed  t o  i n s i t u t i o n s  f o r  s h o r t  p e r  i d s  of 
C 

time. A s  m a n y . w r i t e r s  have  p o i n t e d  o u t  ( G o s t i n  & Rassabyr1980 :  
.- 

I n s t i t u t e  o f  C r i m i n o l o g y ,  1978;  Kopolow & Bloom, 1977)  t h i s  

n e c e s s a r i l y  b r i n g s  t h e  h o s p i t a l  i n t o  a s i t u a t i o n  o f  c o n f l i c t  

w i t h  a  p e r s o n  who may o b j e c t  to  h o s p i t a l i s a t i o n .  I n  s u c h  cases, 

r e f e r r a l  to  a  l e g a l  s e r v i c e  t h a t  i s  p a r t  o f  t h e  i n s t i t u t i o n  

( e . g .  where  a  l a w y e r  i s  s e r v i n g  a s  a  member o f  a  ' t r e a t m e n t  

t e a m ' )  may n o t  be  appropriate. I n  any case, t h e  l e g a l  r e s o u r c e s  

. o f f e r e d  by such  a  l awyer  would n o t  f a l l  w i t h i n  t h e  a r e a  of need 

t h a t  a r , i s e s  i n  t h e  c o n t e x t  o f  t h e  p r o c e s s  of i n v o l u n t a r y  

commitment. In, t h e  l a t t e r  c a s e ,  what  is r e q u i r e d  is  a  p r o c e s s  

whereby t h e  j udgemen t s  made i n  r e l a t i o n  to  the ' b e s t  i n t e r e s t s '  

o f  a p a t i e n t  ( and  a l s o ,  p e r h a p s ,  t h e  community) a r e  s u b j e c t e d  t o  

c a r e f u l  s c r u t i n y .  

I n  t h i s  r e s p e c t ,  a c c e s s  to a  p a r t i s a n  a d v o c a t e  may c o n t i n u e  

t o  be  n e c e s s a r y ;  t h a t  is ,  a c c e s s  t q  a n  i n d e p e n d e n t  

r e p r e s e n t a t i v e  who c a n  t es t  t h e  r a t i o n a l e  f o r  t h e  d e p r i v a t i o n  of 



a p e r s o n ' s  l i b e r t y .  A s  many w r i t e r s  n o t e ,  i n  s u c h  c i r c u m s t a n c e s  

i n d e p e n d e n c e  on  t h e  p a r t  of a  l a w y e r  is b o t h  e s s e n t i a l  ( t o  a v o i d  

any  s u g g e s t i o n  of ' c o l l u s i o n ' )  and genera$y e x p e c t e d  by 
P '  

p a t i e n t s  ( G o s t i n  & R a s s a b y , l 9 8 0 ;  Green ,1979;  Kopolow & 

Bloom,1977) .  Beyond t h e  s p e c i f i c  i s s u e s  of commitment and 

c o n t i n u e d  d e t e n t i o n ,  s u c h  a p a r t i s a n  a d v o c a t e  m i g h t  a l so  p l a y  

- J' 
a n o t h e r  r o l e .  H e  or s h e  m i g h t  be  t h e  b e s t  p e r s o n  t o  p r o v i d e  t h e  

e i e ~ e n t  o f  ' d e t e r r e n c e '  t h a t  may be n e c e s s a r y  to  e n s u r e  t h a t  t h e  

power of t h e  c l i e n t  g r o u p  is m a i n t a i n e d - i n  t h e  b r o a d e r  c o n t e x t  

o f  t h e  d e l i v e r y  o f  l e g a l  s e r v i c e s .  I n  t h i s  r e s p e c t ,  a d u a l  r o l e  

may d e v e l o p  f o r  an agency  a p p r o x i m a t i n g ,  f o r  example ,  t h e  N e w  . 

York M e n t a l  H e a l t h  I n f o r m a t i o n  S e r v i c e  ( S t o n e , 1 9 7 5 ;  .Page,1973; 

Kopolow & Bloom,1977) .  . 
The o p e r a t i o n s ,  f u n c t i o n  an& r o l e  o f  such  a n  o r g a n i s a t i o n  

h a v e  t o  be c a r e f u l l y  examined i n  t h e  c o n t e x t  of Commonwealth 
6 

j u r i s d i c t i o n s .  I n  t h i s  r e s p e c t ,  a  close a n a l y s i s  o f  t h e  M I N D  

p a t i e n t  r e p r e s e n t a t i o n  s e r v i c e  may p r o v e  f r u i t f u l .  S i m i l a r l y  t h e  

r e l a t i o n s h i p  be tween  s u c h  an o r g a n i s a t i o n  and any l e g a l  s e r v i c e s  

a d o p t i n g  a  g e n e r a l  ' p a t i e n t  w e l f a r e '  a p p r o a c h  must  a l so  be 

e x p l o r e d .  T o  some e x t e n t ,  l i m i t e d  r e s e a r c h  i n  t h i s  a r e a  h a s  
\ 

.FS[ begun i n  A u s t r a l i a  ( I n s s t u t e  o f  CriminoLogy,  1978)  and Canada 

( B o l t o n , e t  -- a 1 , 1 9 7 5 ) .  26 However, i n  g e n e r a l ,  m e n t a l  h e a l t h  

p a t i e n t s  and t h e i r  n e e d s  have  n o t  been  a l l o c a t e d  a  h i g h  p r i o r i t y  

and r ema in  l a r g e l y  unexamined.  T h i s  seems r e g r e t t a b l e  g i v e n  t h a t  

a n  a s s e s s m e n t  o <  t h e  i m p a c t  o f  l e g a l  s e r v i c e s  as  a r e s o u r c e  f o r  



a n s w e r i n g  p a t i e n t s '  c o n v e n t i o n a l  l e g a l  n e e d s  c o u l d  g e n e r a t e  bo th  

p r a c t i c a l  and t h e o r e t i c a l  b e n e f i t s .  F o r  example ,  it c o u l d  a i d  a n  

e x p l o r a t i o n  o f  t h e  s o c i a l  and e n v i r o n m e n t a l  c a u s e s  of some 

m e n t a l  i l l n e s s  a t  t h e  same t i m e  o f f e r i n g  some p r a c t i c a l  

s o l u t i a n s  t h a t  would e n h a n c e  t h e  growth a p p a r e n t l y  o c c u r r  i n g  i n  

t h e  p r o v i s i o n  o f  community t r e a t m e n t  a l t e r n a t i v e s .  

I n  t h e  c o n t e x t  o f  d e v e l o p m e n t s  t h a t  have  a l r e a d y  been  

o c c u r r i n g ,  l i t t l e  is known a b o u t  t h e  o p e r a t i o n s  and i m p a c t  o f  

t h e  d i f f e r e n t  t y p e s  of l e g a l  s e r v i c e s  i n  Commonwealth 

j u r i s d i c t i o n s .  S i m i l a r l y ,  l i t t l e  is known a b o u t  t h e  e f f e c t  o f  

l e g i s l a t i o n  t h a t  h a s  been  d e v i s e d  i n  an a p p a r e n t  e f f o r t  t o  f i n d  

a  compromise between compe t ing  p e r c e p t i o n s  o f  t h e  h e a l t h  and 

l e g a l  n e e d s  o f  p a t i e n t s .  L e g i s l a t o r s  seem r e l u c t a n t  a t  t h e  

o u t s e t  to  p r o v i d e  f o r  mechanisms t h a t  would seek to  examine t h e  

impac t  of t h e i r  w o r k :  For  example ,  i n  r e l a t i o n  to C a n a d i a n  

m e n t a l  h e a l t h  l e g i s l a t i o n ,  t h e r e  are no b u i l t - i n  p r o v i s i o n s  f o r  

r e v i e w i n g ,  a )  t h e  e x t e n t  t o  which an e q u i t a b l e  and e f f e c t i v e  

compromise h a s  a c t u a l l y  been  e s t a b l i s h e d ;  and  b) t h e  e x t e n t  t o  

which any compromise h a s  been  a p p l i e d  i n  , p r a c t i c e .  

I n  p a r t i c u l a r ,  i n  t h e  l a t t e r  case, t h e  o p e r a t i o n s  of r e v i e w  - 

t r i b u n a l s  t e n d  t o  r ema in  a  m y s t e r y  sh rouded  i n  a  s u s p i c i o n .  t h a t  
- 

t h e y  somehow r e g u l a r l y  a b r o g a t e  b a s i c  c i v i l  and l e g a l  r i g h t s .  I n  

g e n e r a l ,  no s u b s t a n t i a l  e f f o r t  h a s  been  made t o  d e t e r m i n e  

whether  t h e  s p i r i t  o f  t h e  l e g i s l a t i o n  is b e i n g  honoured  i n  t h e  

b r e a c h .  T h i s  s i t u a t i o n  c a n  o n l y  s e r v e  t o  r a i s e  d o u b t s  t h a t ,  i n  



t h e  p u r s u i t  o f  a compromise, l e g i s l a t o r s  h a v e  b e e n  c o p c e r n e d  

f more w i t h  t h e  i n t e r e s t s  of the p u r v e y o r s  of m e n t a l  h e a l t h  c a r e  

t h a n  w i t h  t h e  i n t e r e s t s  o f  c o n s u m e r s .  A s  S t e a d m a n  a r g u e s  

( 1 9 7 9 b )  , , a l l  th is  is p e r h a p s  a  t a s k  for t h e  s o c i a l  s c i e n t i s t  

p r o v i d i n g  s u f f i c i e n t  i n t e r e s t  e x i s t s  and p r o v i d i n g  t h e  

u s e f u l n e s s  of a n y  r e s u l t a n t  r e s e a x c h  is rea l i sed  by t h e  r e l e v a n t  

a g e n c i e s .  

I f  t h i s  t y p e  of r e s e a r c h  was u n d e r t a k e n ,  o n e  m i g h t  e x p e c t  

more r a p i d  e v o l u t i o n  of l e g a l  s e r v i c e s  for  p a t i e n t s  t h a t  would 

seek to  c r e a t e  a n  e f f i c i e n t ,  w o r k i n g  a t  s p h e r e  i n  t h e  c o n t e x t  "9 
of meratal h e a l t h  c a r e  ( F e l d m a n , 1 9 7 5 ) .  I n  &ch 9 s i t u a t i o n ,  t h e  

' d i f f e r e n t  p r o f e s s i o n a l  g r o u p s  c o u l d  a c t  " c o - o p e r a t i v e l y  i n s t e a d  

of a n t a g o n i s t i c a l l y  i n  m e e t i n g  p a t i e n t s '  w i s h e s ,  n e e d s  a n d  

r i g h t k "  ( ~ o ~ b l o w , 1 9 7 7  : 38 3 )  . T h e  i n c o n s i s t e n c i e s  and  c o n f u s i o n  of 

l e g i s l a t i o n  m i g h t  be  e x p o s e d  i n  a more t h o r o u g h  f a s h i o n  t h a n  h a s  

p e n  a t t e m p t e d  i n  t h i s  t h e s i s .  I n  t u r n ,  s u c h  a n  e x e r c i s e  m i g h t  

&ive r i s e  t o  some f u r t h e r  reform t h a t  seeks to e n h a n c e  ' : a the r  

t h a n  a v o i d ,  t h e  i s s u e  o f  p a t i e n t  'power', . T h i s  c o u l d  o n l y  

e n c o u r a g e  a  more r a p i d  e m e r g e n c e  of a  ' p a t i e n t  w e l f a r e '  a p p r o a c h  

to l e g a l  s e r v i c e  d e l i v e r y  t h a t  takes c o g n i z a n c e  of t h e  b e n e f i t s  

t h a t  c o u l d  a c c r u e  from a n  e x p a n s i o n  of the c o n c e p t  of t h e  

' t r e a t m e n t  t e a m '  . 
A s  t h e  s i t u a t i o n  s t a n d s  a t  t h e  moment, t h e  n e e d  f o r  

a g g r e s s i v e ,  p a r t i s a n  w i l l  c o n t i n u e  u n a b a t e d .  W h i l s t  

t h e  ' b e s t  i n t e r e s t s '  may be  s e r v e d  by s u c h  a d v o c a t e s  
-* 



t h e  p o t e n t i a l  f o r  t h e  c r e a t i o n  o f  a n  a l t e r n a t i v e  s i t u a t i o n ,  f r e e  

of t h e  d y s f u n c t i o n a l  a s p e c t s  o f  c o n f l i c t ,  is n o t  b e i n g  e x p l o r e d .  

A p e r s i s t e n t  q u e s t i o n  r e m a i n s  unanswered;  d o e s  t h i s  s i t u a t i o n  

e x i s t  b e c a u s e  t h e  i n t e r e s t s  o f  a p r o f e s s i o n a l  mammon are 

r e c e i v i n g  a h i g h e r  p r i o r i t y  t h a n  t h e  i n t e r e s t s  o f  consumers?  As 

S t a n t o n  h a s  n o t e d  ( l 9 7 O ) ,  it i s  o f t e n  t h e  c a s e  t h a t  t h e  n e e d s  of 

c l i e n t s  come l a s t .  



NOTES 

> 

1: T h i s  p a r t i c u l a r  i s s u e  d e s e r v e s  a  s e p a r a t e  t r e a t m e n t  - 

p a r t i , c u l a r l y  a s  i t  i n v o l v e s  t h e  e x t e n t  to w h i c h  unmet l e g a l  need 

is  e f f e c t i v e l y  answered  by e x i s t i n g  l e g a l  a i d  s y s t e m s  and- t h e i r  

a t t e n d a n t  pol ic ies .  

The q u e s t i o n  o f  ' e l i g i b i l i t y '  a d d r e s s e s  t h e  e x t e n t  t o  which 

'means tests '  and o t h e r  m e a s u r e s  of a n . i n d i v i d u a l t s  a b i l i t y  t o  

mee t  t h e  cost o f  l e g a l  s e r v i c e s ,  are r e a l i s t i c .  A l though  ' f r e e '  

l e g a l  a s s i s t a n c e  may b e  made a v a i l a b l e  to a  community,  
* 

e l i g i b i l i t y  p o l i c i e s  may a c t  to r e s t r a i n  t h e  e x t e n t  t o  which 

i n d i v i d u a l s  c a n  a c t u a l l y  a v a i l  t h e m s e l v e s  o f  t h e  s e r v i c e s .  Where 

e l i g i b i l i t y  c r i t e r i a  a r e  u n r e a l i s t i c  a  s u b s t a n t i a l  amount o f  

unmet l e g a l  need may e x i s t .  A s  I i n d i c a t e d  i n  C h a p t e r  3 ,  

v o l u n t a r y  o r  o t h e r  i n d e p e n d e n t ,  lgga l  s e r v i c e s  o f t e n  f i l l  t h e  

g a p  be tween  t h o s e  who a r e  f i n a n c i a l l y  e l i g i b l e  f o r  a i d  and  t h o s e  

who a r e  u n a b l e  t o  pay b u t  a r e  n e v e r t h e l e s s  e x c l u d e d  f rom 

o b t a i n i n g  l e g a l  a i d .  

The q u e s t i o n  o'k ' c o v e r a g e '  a d d r e s s e s  t h e  e x t e n t  t o  which l e g a l  

a id 
s i n  a  j u r i s d i c t i o n  a l l o w  f o r  a s s i s t a n c e  t o  be 

p r d d  i n  a  f u l l  r a n g e  o f  c a s e s .  I n  Canada,  f o r  example ,  l e g a l  



a i d  is a v a i l a b l e ,  i n  a l l  j u r i s d i c t i o n s ,  i n  most c r i m i n a l  1 d 
s i t u a t i o n s .  However, i n  some p l a c e s ,  i n d i v i d u a l s  who f a c e  

p rob lems  t h a t  a r i s e  i n  a  c i v i l  l a w  c o n t e x t  may n o t  b e  a b l e  t o  
& 

o b t a i n  a i d .  F o r  example ,  i n  New Brunswick and P r i n c e  Edward 
3 

I s l a n d ,  l e g a l  a i d  is n o t  made ' a v a i l a b l e  to  t h o s e  p u r s u i n g  any 
I 

m a t t e r s  t h a t  f a l l  w i t h i n  t h e  c i v i l  j u r i s d i c t i o n  (see C h a p t e r  3 ) .  

I t  s h o u l d  be n o t e d  t h a t  t h e s e  a r e  bo th  p r o v i n c e s  where  p a t i e n t s '  

r i g h t s  i n  t h e  r e v i e w  t r i b u n a l  c o n t e x t  ( t h e  c i v i l  j u r i s d i c t i o n )  

have  been c o n s i s t e n t l y  e n s h r i n e d  i n  l e g i s l a t i o n  ( s e e  C h a p t e r  5 ) .  

The l a t t e r  g i v e s  t h e  a p p e a r a n c e  t h a t  t h e  i n t e r e s t s  o f  p a t i e n t s  

a r e  p r o p e r l y  p r o t e c t e d .  However, g i v e n  t h a t  - no f r e e  o r  o t h e r w i s e  

s u b s i d i s e d ,  l e g a l  a i d  is a v a i l a b l e  s u c h  r i g h t s  a r e  d e n i e d  t o  

t h o s e  who c a n n o t  a f o r d  t h e  s e r v i c e s  o f  a  l a w y e r .  T h i s  t y p e  o f  

s i t u a t i o n  s e r v e s  t o  o f f e r  a n o t h e r  d i m e n s i o n  t o  t h e  p o s s i b i l i t y  

t h a t  t h e  e n t r e n c h i n g  o f  p a t i e n t s '  r i g h t s  is  a h o l l o w  g e s t u r e  o f  
I 

t h e  p a r t  o f  l e g i s l a t o r s .  

I n  a d d i t i o n  to e l i g i b i l i t y  and c o v e r a g e  p o l i c i e s ,  i t  is 
I 

n e c e s s a r y  t o  c o n s i d e r  t h e  e x t e n t  t o  which s e r v i c e s  o f f e r e d  by 

l e g a l  a i d  s y s t e m s  a r e  a c c e s s i b l e  t o  c l i e n t s .  With  t h e  e v o l u t i o n  

o f  t h e  l e g a l  a i d  movement, s u b s t a n t i a l  d e b a t e  h a s  ensued  i n  

r e l a t i o n  to t h e  e x t e n t  t o  which c o n v e n t i o n a l  d e l i v e r y  s e t t i n g s  

a l i e n a t e  p o t e n t i a l  c l i e n t s  (see,  e . g . ,  Bothmqnn & Gordon ,1979) .  

I n  g e n e r a l ,  t w o  b road  q u e s t i o n s  a r e  r a i s e d :  i )  to  what  e x t e n t  

a r e  c l i e n t s  p h y s i c a l l y  a b l e  to  a c c e s s  a v a i l a b l e  l ega l  s e r v i c e s ;  

and i i )  to  what  e x t e n t  a r e  c l i e n t s  p s y c h o l o g i c a l l y  a b l e  t o  



a c c e s s  s u c h  f a c i l i t i e s ?  Thus ,  even  where  e l i g i b i l i t y  and 

c o v e r a g e  c r i t e r i a  a r e  found  t o  be ' a d e q u a t e ' ,  it i s  also 

n e c e s s a r y  to  q u e s t i o n  t h e  e x t e n t  to  which c l i e n t s  c a n  o b t a i n  

access to  a v a i l a b l e  s e r v i c e s .  
, - 

A f u l l  e x a m i n a t i o n  o f  t h e s e  t h r e e  main i s s u e s  ( e l i g i b i l i t y ,  

c o v e r a g e  and a c c e s s i b i l i t y )  i n  c o n j u n c t i o n  w i t h  t h e  i s s u e  of 

p p t i e n t s '  r i g h t s  ( e s p e c i a l l y  i n  t h e  c o n t e x t  of r e v i e w  t r i b u n a l s )  

would p r o v i d e  a  more complex,  b u t  f r u i t f u l  ( d i s c u s s i o n  o f  t h e  
i 

e x t e n t  t o  which t h e  b e g a l  needs  o f  m e n t a l  h e a l t h  p a t i e n t s  a r e  

a c t u a l l y  be ing  met .  7 
F o r  a f u l l  d i s c u s s i o n  o f  e l i g i b i l i t y  and c o v e r a g e  c r i t e r i a  i 

- 

Canada s e e ,  Auger & ~ a f o n d , 1 9 7 9 ;  Bachynsky , l976 ;  L e g a l  S e r v i c e s  

Commission o f  Quebec ,1978;  N a t i o n a l  Task F o r c e  on t h e  

A d m i n i s t r a t i o n  o f  J u s t i c e , l 9 7 9 .  

2 :  S e e  C h a p t e r  4 .  

4 
3 :  S e e  C h a p t e r  4 .  

see n o t e  1 3 ,  i n f r a .  

5 : The p rob lems  a s s o c i a t e d  w i t h  . s u c h  a  deve lopmen t  e x t e n d  beyond 

t h e  b o u n d s  o f  p s y c h i a t r y  i n t o  t h e  m e d i c a l  p r o f e s s i o n  a s  a whole.  

T h i s  i s s u e  h a s  been  e x t e n s i v e l y  examined w i t h i n  t h e  ' s o c i o l o g y  

o f  p r o f e s s i o n s ' .  C l e a r l y  it is beyond t h e  s c o p e  o f  t h i s  t h e s i s  



t o  e x p l o r e  t h e  a r e a  i n  d e p t h  a l t h o u g h  it was r a i s e d ,  i n  t h e  

c o n t e x t  o f  p r o f e s s i o n a l / c l i e n t  r e l a t i o  s ,  i n  C h a p t e r  4 .  I n  

g e n e r a l  t h i s  a r e a  a d d r e s s e s  t w o  ma in  q 

i )  HOW d o e s  o c c u p a t i o n a l  s t a t u s  become r e i f i e d  a n d  e x p a n d e d  t o  

assume a w i d e r  social  s i g n i f i c a n c e ?  

i i )  What a r e  t h e  d y n a m i c s  of t h e  p r o f e s s i o n a l / c l i e n t  

r e l a t i o n s h i p ?  /-- 

F o r  a f u l l  discussion see, i n  p a r t i c u l a r ,  t h e  w o r k g  o f  H a l m o s  

( T h e  P e r s o n a l  S e r v i c e  S o c i e t y ,  1 9 7 0 ,  ~ o n s t a b l b ,  London;  

p r o f e s s  i o n a l i s a t i o n  and' S o c i a l  Change ,  1 9 7  3 ,  U n i v e r s i t y  o f  Keele 

P r e s s .  ) ; J o h n s o n  ( P r o f e s s i o n s  and Power , 1 9 7 2 ,  M a c m i l l a n ,  -- 

London.  ) ; J a c k s o n  ( P r o f e s s i o n s  -- and  P r o f e s s i o n a l i s a t i o n ,  1 9 7 0 ,  

C a m b r i d g e '  U n i v e r s i t y  P r e s s )  ; McKinlay  ( P r o c e s s i n g  $eople, 1 9 7 5 ,  

H a l l  & W i n s t o n ,  London.  ) ; E l l i o t t  (Th-e S o c i o l o g y  -- o f  t h e  

P r o f e s s i o n s ,  1 9 7 6 ,  M a c M i l l a n ,  London.  ) ; a i e d s o n  ( P r o f e s s i o n a l  

Dominance ,  1 9 7 0 ,  A t h e r t o n  P r e s s ,  N e w  York ;  T h e  P r o f e s s i o n s  and  

T h e i r  P r o s p e c t s ,  1 9 7 3 ,  S a g e ,  B e v e r l e y  H i l l s )  ; a n d  L a r s o n  (The  

R i s e  o f  P r o f e s s i o n a l i s m ,  1 9 7 7 ,  U n i v e r s i t y  o f  C a l i f o r n i a  P r e s s ) .  -- 

6 : S e e ,  a l s o ,  C h a p t e r  4 .  

7 :  see C h a p t e r  4 .  

8 : F o r  e x a m p l e ,  g o v e r n m e n t  a g e n c i e s  and o t h e r  g r o u p s  i n t e r a c t i n g  

w i t h  l o w  income p e o p l e  may b e  more i n c l i n e d  t o  t a k e  c a r e .  t o  a c t  



j u s t l y  and f a i r l y  when h a n d l i n g  t h e i r  a f f a i r s .  T h i s  may a r i s e  

b e c a u s e  o f  khe knowledge t h a t  c o m p l a i n t s  made by such  p e o p l e  may 
t 

b e  v o i c e d  t o  e a s i l y  accessible and s y m p a t h e t i c ,  l e g a l  a i d  "B 

l a w y e r s .  A s  a  c o n s e q u e n c e ,  d i s c o m f o r t  may e n s u e  by way o f  a t  
i 1 

l e a s t  c o n s i d e r a b l e  a g i t a t i o n  i f  n o t  s p e c i f i c  l e g a l  a c t i o $ .  I n -  \ 

d 
/, 

s h o r t ,  e x t e n s i v e  l e g a l  a i d  f a c i l i t i e s  may have  a  c o n s i  r a b l e  

d e t e r r e n t  e f f e c t .  U n f o r t u n a t e l y ,  t h e  e x t e n t  to  which t h i s  o c c u r s  

h a s  n o t  been  examined.  

9 :  The e x t e n t  t o  which  t h i s  o c c u r s  i n  t h e  o v e r a l l  l e g a l  a i d  t 
I 
L 

c o n t e x t  b e g s  for-Jensive r e s e a r c h .  

- 1 0 :  I t  is  p o s s i b l e  t h a t ,  i n  a  d i a l e c t i c  s e n s e ,  t h e  c y c l e  w i l l  
0 '  

b e g i n  a g a i n  a f t e r  an  i n d e t e r m i n a b l e  p e r i o d  o f  t i m e .  To some 

e x t e n t  t h i s  is b o r n e  o u t  by t h e  h i s t o r y  o f  d e v e l o p m e n t s  i n  

m e n t a l  h ' ea l t h  s y s t e m s  (see ,  e . g . ,  W e i s s t u b , l 9 8 0 ) .  
5 'T 

'3 --. 

11: S e e  my d i s c u s s i o n  i n  C h a p t e r  4 .  

. 
12:  I n  Commonwealth j u r i s d i c t i o n s ,  t h i s  may be a  more academic  

t h a n  p r a c t i c a l  p rob lem f o r  t h e  q u e s t  f o r  r e f o r m  i n  even  

p e r c e i v a b l y  s i g n i f i c a n t  and r e l e v a n t  c o n t e x t s  ( e - g .  

a d m i n i s t r a t i v e  r e v i e w  t r i b u n a l s )  - h a s  been  g e n e r a l l $  t h w a r t e d  

( s e e ,  e . g . ,  Bothmann 6 Gordon,1979;  Z a n d e r , 1 9 7 8 ) .  



13': The most r e c e n t  S t a t i s t i c s  Canada a n a l y s i s  o f  t h e  t y p e s  o f  

p a t i e n t  i n  Canad ian  m e n t a l  heal-th i n s t i t u t i o r i s  ( S t a t i s t i c s  

C a n a d a , l 9 7 9  ( C a t .  N o .  83-208 ' ~ n n u a l j  ) p r o v i d e s ,  i n t e r  a l i a ,  a  

P breakdown o f  t h e  numbers  o f  p a t i e n t s  i q  i f f e r e n t  d i a g n o s t i c  

- c l a s s e s .  Ou t  o f  a  t o t a l  o f  50,744 p a t i e n t s ,  1 9 , 0 3 1  were  

c l a s s i f i e d  a s  s u f f e r i n g  f rom p s y c h o s e s ;  8 , 8 4 5  f rom n e u r o s e s ;  

20,79-1 f rom m e n t a l  r e t a r d a t i o n ;  and 1 , 9 6 8  f rom ' o t h e r  

c o n d i t i o n s '  . 
,Th is  a s s i s t s  <a v e r y  b a s i c ,  b r o a d ,  and c a u t i o u s  a t t e m p t  t o  

d e t e r m i q e  t h e  p r o p o r t i o n  o f  p a t i e n t s  i n  h o s p i t a l s  who m i g h t  be  

i n  a  p o s i t i o n  where h e a l t h  n e e d s  a r e  paramount .  N o t w i t h s t a n d i n g  

t h e  o b v i o u s  d e f i c i e n c i e s  i n v o l v e d  i n  d rawing  s u c h  i n f e r e n c e s ,  i f  

i t  c a n , b e  assumed t h a t  a l l  p a t i e n t s  c l a s s i f i e d  a s  p s y c h o t i c  - 

(19 ,031)  and a l l  p a t i e n t s  s u f t e r i n g  from ' s e v e r e '  o r  ' p r o f o u n d '  

m e n t a l  r e t a r d a t i o n  ( 9 , 0 9 1 )  a r e  t h o s e  who would f a l l  w i t h i n  a 

c a t e g o r y  o f  ' u r g e n t ,  - e x t r e m e  o r  c h r o n i c  i l l n e s s '  , t h e n  28,122 
3 

p a t i e n t s  fc ,  5 5 % )  may be i n  a  p o s i t j o n  where  t h e i r  h e a l t h ,  r a t h e r  

t h a n  c i v i l  r i g h t s ,  n e e d s  s h o u l d  have  p r i o r i t y .  T h i s  is ,  i n  a l l  

p r o b a b i l i t y ,  an  e x t r e m e l y  g e n e r o u s  and c r u d e  est imate.  For  

example ,  s i m p l y  c l a s s i f y i n g  an  i n d i v i d u a l  a s  p s y c h o t i c  d o e s  n o t  

n e c e s s a r i l y  mean t h a t  h e a l t h  n e e d s  a r e  more i m p o r t a n t  Eor t h e  

p e r s o n  t h a n  c i v i l  r i g h t s  n e e d s .  However, i t  d o e s  s u g g e s t  t h a t ,  

g i v e n  t h e  dominance o f  p s y c h i a t r  i c . - cen t r ed  p e r c e p t i o n s  o f  % 

\ 
p a t i e n t s '  n e e d s ,  close to  a t  l e a s t  one  h a l f  o f  a l l  p a t i e n t s  i n  

m e n t a l  h e a l t h  i n s t i t u t i o n s  may 'be  a f f e c t e d  by an  u n n e c e s s a r y  



I 

p r e - o c c u p a t i o n  w i t h  t h e i r  h e a l t h  a s  opposed  t o  c i v i l  r i g h t s ,  

n e e d s  . . 
F u r t h e r  s u p p o r t  f o r  t h i s  p o s s i b i l i t y  comes f rom a more d e t a i l e d  

s u r v e y  o f  p a t i e n t s  i n  one  major h o s p i t a l  i n  Canada.  The r e c e n t  

B r i t i s h  Columbia M e n t a l  H e a l t h  P l a n n i n g  S u r v e y  (1979)  i n c l u d e d  an  

a e x a m i n a t i o n  o f  l e v e l s  o f  p a t i e n t  c a r e  a t  R i v e r v i e w  H o s p i t a l  on 
C 

J u n e  1 8 t h  1978 ( n  = 1 0 7 7 ) .  50.4% Of p a t i e n t s  r e q u i r e d  e i t h e r  . 

c o n t i n u i n g  p s y c h i a t r  i c  c a r e  i n v o l v i n g  24 hour  n u r s i n g  and 

m e d i c a l  s u p e r v i s i o n ,  o r  i n t e n s i v e  o b s e r v a t i o n ,  s u p e r v i s i o n  o r  - 

t r e a t m e n t .  A f u r t h e r  8 . 2 %  r e q u i r e d  ' p r e - i n f i r m a r y '  c a r e  
% 

i n v o l v i n g  some p s y c h i a t r  i c  s u p e r v i s i o n .  B e a r i n g  i n  mind t h e  

c a v e a t s  o f f e r e d  above ,  it a p p e a r s  t h a t  58 .6% o f  p a t i e n t s  m i g h t  

f a l l  i n t o  a c a t e g o r y  where  h e a l t h ,  n e e d s  m i g h t  be  a  paramount  

c o n s i d e r a t i o n .  The r e m a i n i n g  41 .4% m i g h t  b e  i n  a p i f f e r e n t  

p o s i t i o n .  I t  was a l s o  f e l t  t h a t  21.3% o f  p a t i e n t s  d i d  n o t  

r e q u i r e  p s y c h i ~ t r i c  c a r e  - .  i n  t h e - h o s p i t a l  e n v i r o n m e n t ,  community 

t reaizment  s e t t i n g s -  b e i n g  a  b e t t e r  and l e ss  r e s t r  i c t ' i v e  
C 

a l t e r n a t i v e .  

14,: S e e ,  a l s o ,  my d i s c u s s i o n  o f  B i l l s  o f  P a t i e n t s '  R i g h t s  i n  

C h a p t e r  4  . 

) 15 :  I t  w i l l  h a v e  been n o t e d  f r o m c h a p t e r  3 ,  t h a t  a  numbek o f  

/' i 
d i f f e r e n t  d e l i v e r y  schemes  have been  a t t e m p t e d ,  p a r t i c u l a r l y  i n  

Canada.  The schemes t h a t  have  p e r s i s t e d  have  been t h o s e  t h a t  

-- 



a d o p t  a f u l l  or p a r t i a l ,  p a r t i s a n  advocacy  a p p r o a c h  ( e . g .  The 
P 

M e n t a l  P a t i e n t s '  Advoca te  P r o j e c t  i n  Br it i s h  Columbia;  t h e B  
-5 

O n t a r i o  L e g a l  Aid P l a n  d u t y  c o u n s e l  scheme; and  t!&' Mani toba '  
9 

~ e g a l  Aid d u t y  c o u n s e l  s cheme) .  The one  p u r e l y  n o n - a d v e r s a r i a l  

scheme t o  have  been t r i e d  ( t h e  Ombudsman seheme a t  L a k e s h o r e  

+ H o s p i t a l ,  T o r o n t o )  was s h o r t - l i v e d .  Ombudsmen, b o t h  i n  a  

p r o v i n c i a l  and s ' p e c i f  i c  h o s p i t a l  c o n t e s ,  h o l d  c o n s i d e r a b l e  

p o t e n t i a l  as  a  f u t u r e  . s o u r c e  o f  c o n f l i c t / d i s p u t e  r e s o l u t i o n  i n  

t h e  m e n t a l  h e a l t h  c o n t e x t  (see, e . g . ,  B o l t o n ,  -- e t  a l ,  1975;  

S t a n d i n g  S o c i a l  Development  C o m m i t  t e e , l 9 7 8 ;  Kopolow & 

Bloom,1977) .  However, g i v e n  t h e i r  r o l e  a s  a d v i s o r s  r a t h e r  t h a n  . 
8 

d e n f o r c q r s '  , t h e i r  e f f e c t i v e n e s s  is' n e c e s s a r  i L y  t i e d  t o  t h e  
/ 

e x t e n t  t o  which p a t i e n t s '  r i g h t s  o r  power a l r e a d y  e x i s t .  A s  '\, 
, 

'.. 
'power" is ,  c u r r e n t l y ,  e x t r e m e l y  ' l i m i t e d  i t  f o l l o w s  t h a t  . I - 

Ombudsmen a r e ,  s i m i l a r l y ,  of o n l y  p a r t i a l  u se .  T h i s  may r& be  
I 

t r u e  o f  U n i t e d  S t a t e s  j u r i s d i c t i o n s  where ' r i g h t s '  h a v e  ,been 

e ~ t ~ n s i w e l y  e s t a b l i s h e d  b u t  it d o e s  seem to  be t h e  c a s e  i n  

Commonwealth j u r i s d i c t i o n s .  

16 :  communica t ion  .with Mr. A lex  Himmelfarb and M r .  Avrim La'zar 

o f  t h e  Depa r tmen t  of J u s t i c e ,  O t t awa ,  who c o n d u c t e d  t h e  
b 

e v a l u a t i o n  (May" 1980 ) . . 

1 7  : S e e  C h a p t e r  3 .  



18:  S e e  my d i s c u s s i o n  i n  C h a p t e r  4 .  

19 :  S e e  my d i s c u s s i o n  i n  C h a p t e r  4 .  

20:  Such e n t h u s i a s m  i s  c l e a r l y  a f f e c t i n g  a d i v e r s i t y  o f  s o c i a l  

and economic i n s t i t u t i o n s .  F o r  example ,  t h e  c o n c e p t  o f  

' p r e v e n t i o n '  r a t h e r  t h a n  c u r e  is a l r e a d y  f i r m l y  e s t a b l i s h e d  i n  

t h e  p r a c t i c e  of m e d i c i n e  and d e n t i s t r y  a s  a  whole .  S i m i l a r l y  i t  

i s  i n  g i v e n  i m p e t u s  i n  s u c h  c o n t e x t s  a s  c r i m i n a l  j u s t i c e  

( & & ,  crime p r e v e n t i o n  t h r o u g h  e n v i r o n m e n t a l  d e s i g n )  ; i n d u s t r i a l  

e n v i r o n m e n t s  (e .  g .  t h e  p r e v e n t i o n  of a c c i d e n t s )  ; l a b o u r  

r e l a t i o n s  ( e . g .  t h e  e s t a b l i s h m e n t  o f  c o n t r a c t s  and b a r g a i n i n g  

s i t u a t i o n s  to  a v o i d  s t r i k e s )  ; and l a w  (e .g .  t h e  deve lopmen t  of 

community l e g a l  e d u c a t i o n ) .  A s  s u c h  it c a n  b e  s e e n  a s  a  

dev-elopment  w i t h  a s  much force as  t h e  ' consumer  movement' b u t  

3 which is p e r h a p s  more c l o s e l y  t i e d  t o  c u r r e n t ,  g l o b a l ,  economic 
t . 

d i f f i c u l t i e s .  I n  s h o r t ,  i t  i s  c h e a p e r  t o  ' p r e v e n t '  t h a n  t o  

' c u r e ' .  

21: P e r s o n a l  conve r sdk i ,on  w i t h  Dr. B r i a n  S t a g o l l  and o t h e r  s t a f f  

a t  M e l v i l l e  C l i n i c ,  B runswick ,  Melbourne;  Sep tember  1980 .  

2 2 :  S e e  C h a p t e r  3 .  

2 3 :  See  n o t e  2 1  s u p r a .  



24 : The l e g a l  se rv ice  has severa l  'outreach cen t r e s '  
i. 

d i s t r i bu t ed  around a port ion of the inner city/suburban area of 

Melbourne. Where problems emerge i n  one cen t r e  and resources a re  

ava i lab le  a t  another cent re  s u i t a b l e  r e f e r r a l  can be made. 

The ef fec t iveness  of t h i s  process,  i n  the mental heal th context ,  

was experienced by t h i s  wr i ter  w h i l s t  b r i e f l y  involved i n  l e g a l  - 

service del ivery i n  September 1980. A n  involuntary mental heal th  

p a t i e n t  had 'escaped'  from an i n s t i t u t i o n  and attended the 

Fi tzroy Legal Servics  i n  search of ass i s tance .  A s  her ' a f f a i r s '  - 
.* 

were under the con t ro l  of the Public Trustee and a s  she had no 

f r i e n d s  or r e l a t i v e s  to a'ssist her, she had no means of support 

or a id .  She could not be refer red  t o  conventional sources of 

s o c i a l  a ss i s tance  a s  t h i s  would have meant her ' a r r e s t '  and 
-. 

re tu rn  t o  the i n s t i t u t i o n .  Based on a  ' l a y '  ana lys i s  she d i d  not 

appear t o  be a  danger t o  herse l f  or o thers  and was temporarily 

res id ing w i t h  a  group of- ex-mental p a t i e n t s  who were offer ing 

some l imited s h e l t e r .  The problem of "what t o  do" for  the c l i e n t  

was solved by arranging fo r  her t o  at tend Melvi l le  Cl in ic .  A s  

the agency was w i l l i n g  and able  t o  a s s i s t  the c l i e n t  without 

i n s i s t i n g  on her involuntary re tu rn  t o  an i n s t i t u t i o n  the i s sue  

was e f f ec t ive ly  and swi f t l y  resolved a t  the same time 
3 .  

acknowledging the  primacy-*•’ the c l i e n t ' s  wishes (her  perception 

of what was i n  her ' b e s t  i t e r e s t s ' ) .  J 
See note supra. 



26: See a lso  the walua t ion  of the Mental Pa t ien ts '  Advocate 

Project  i n  Br i t i sh  Columbia conducted by: the Department of 

Jus t i ce ;  Ottawa. The f i n a l  report  on t h i s  project  has been 

prepared b u t  is not ye t  available for c i t a t i o n .  
I 

- 
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