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ABSTRACT
\/1 .

LUndue de]ay in the process1ng of cr1m1na1 court
cases has 1ong been-a concern of Anglo- Amer1can just1ce
systems.. Undue delay den1es Justice to the accused

and defeats the'éeterrent purposes of the criminal

" sanction. Many reasons have been advanced to account

processing transaction in the court

0f numbers of accused persons, numbers of counts and

for delay. This study examined one‘shggested cause
for case process?ng.de1ay: case comp1exity. |

A reviea of'1iferature on criminal case'process—
ing lTed to the formulation of.thewfo11owing hypothesis:
The greater theAadministrative comp]exaty of a criminal
case, the 1onger would be the process1ng delay

experienced. Case comp1ex1ty was measured in terms

A

numbers of criminal charges 1nvolueg¢1n a particular

m.\‘f»

De]ay was'

,:* e

23

measured in terms of }ength of process1ng:t1me from

f1rst appearance to final dispos1t1on

The descriptive power of this hypothesis. was

tested for a sample of records drawn from a court

i1
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I. Introduction o _ A !A\ .
. : Y

Delay in the administration of justice has long been a

concern of many justice systems throuéhout~the world. The raisod
d’etré of this thesis is an empirical treatment of the‘problem

of delap in the court. This study hopes to shed some light on
v factots inflﬁencing delay'in the court. The ultimate goal’of
tﬁis thesis is to supplepent'crimioel coutt case processing
polrcy with empirical findings . ,

= - iy
- s

To,yﬁig—ggdj the following subjects are dealt with. F(isi;fst,,,11

“a theoretical discussion of models of the administration'of‘ s

justice will be completed- Too often in delay research the =

theg;gﬂical component is 1gnored. The discussion focuses on .
) Feeley s work: on the Rational Goal model and the Functional ‘ "
_ A ,
Systems[ﬁodel (Feeley 1973) . , -

Second, the problem of court delay wdll be viewed in a
theoretical perspective. It will be argued that focussing on
. i . | . ;
de¥b\ presupposes the Rational Goal model as a theoretical
. s : P
undqrpinning. The analysis will show that over time the~use of
S~ . .

-y

the Rational goal model has been implicit in the delay
literature.
Third, a critical examipation of the concept of delay will

be undertaken . This is useful because ‘delay’ means many things

cw

‘ . R = J—

L e Y

to mifydifferent people. It will be showmr that the term ‘delay”
’ ! - o

e — S
- 5 .
. - , . . #
. . EN
v
f © .



"~ discussion the reasons for the choice of the deductive method

" ‘analysis range ffqﬁ;'dagé*ifsﬁ'aéfeﬁdanf*;"crifiEél”ékéhiﬁéfiah?”'”

£n

[
©

itself is not pafticularly useful. A substitute concept,-casé

processing time, will be advanced.

The fourth and fifth areas examined are the bodies of .

research that respectively use the Rational Goal model and the

2 P ¥

Functioﬁal Systems model ;s_éithepretical guide. This strategy

Qas used té‘classify the volumipouévbody of literature'iﬁ Ehé

area. It will be shoﬁﬁ thaﬁ the bulk of the réseafch has

followed the Rationdl Goal mp¢§;§;, R S
fhe sixth sgctipn compares aiégfﬁgtive research-appro;ghgsw

to the problem of “délay. Too often the alterfative strategies

~for doing research are not considered. Through comparative

are given.

The seventh area discussed is the differing units of .

analysis used imn the field of court research. The units of lﬁw:

of these differing uniﬁs of analysis will highlight the probiem§

and édvantages of the respective units.

The ninth matter dealt with is this study’s independent

~

variable, case complexity. A theoretical discussion of case ’ j? )

“complexity will emphasize the relevance of this study: An

operational definitioq of case complexity will also be posited. .
With the .operational definit ions of the independent and the E
dependent variables/éade apparent,.the tenth and eleventh fields =

of i,mqgi ry will focus on thé method dnd results—of the stu dy—r'ifr B L




.h

%
T

These sectlons will respectively detail the actual proced?&es
used and the findings that- resu%ged‘\lt will be- shown that there

is a statistlcal relationship'hetween case complexity and case

(4

R

processing time . o 7 o L B .

The twelfth and th}rtegpth‘topics'discdssed are similar in

on but different in another. Both the discussion and; POlle o L
Co ¢ . . . -

implications interpret the results of the study: Howe}er, the T

discussion section focuses onﬁthe.results’ofrthe«study in ‘and of

themselves. The discussion is therefore concerned with
i - R . e - : - o B
interpreting the analysis .as it relates 'to the previously

L

discussed 1dess coocerhihg cese’complegity.

On the other hand, the policy implibetions‘section is
concerned with 1nterpreting the results in a limited policy
fremework It should be noted that the thrust of this thesis is

‘Vnotforiented to the policy sphere. This does not however, .

»'prevent the interpretation of the results as they relate to the

-

o
B B L0

,ooliey proeesss
Finally, the‘fourteenth areQ examined_ is the prgject
‘itself, from beginning to end. Herein”described sre the‘idess
thatﬂorigihally sensdtized the author toaghe-void of empirical
know}edge about delay in- the Canadian ooqtext. Otherrtopios'—:
dealt with are;:the actual seleet;v;;ofiihe topic; the meChghiosf

of the literature search; the process through which the'dsta was

obtained and'problems with the data. ' o

- - S e e — e S

i

J
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Thﬁs,'ﬁhe'ensuing discussion'w%ii cover the entire research .
proceés.'Beginning with thg\éheoreficél~¢omponent, progressing
‘through the empirical hypothesi@ teétiﬁg stage, thefdiscuséion
will retﬁrn_to the fheoretidal'stage. Thértﬁeorefical component

will now be examined.




IT. Models of the Administration of Criminal Justice

Theoreticai discussions of the administratidn of justice

B - ) o
have for the most part not occupied the literature to any great

S

extent . ,With respect to a theoretical discussion of the
literature on delay in court the reader is left with only"
ssurveys of isolated causes and proposed remedies. (see Hearne

n.d., Church et al. 1978a). The purpose of this chapter is to

»

bfiefly out l1ine a theoretical discussion of the administration
© of justice. Subsequent chapters will focus on the problem of
delay in court and will attempt to discuss previous research in -

light of cé}tain theoretical models. 2

DraWing upon the works of Weber and Etzioni, Feeley
out'lines two models of the criminal justice system:the Rat ional
Goal model and the Functional Systems model . Feeley’s rational “

goal model is mainly concerned with "means or formal goals of

v

the administration of criminal justice" (Feeley, 1973:409)

- -

Although there is a wide:ranée of‘methodolqgies, Feeley asserts

that writers in this area are primarily concermned with formal
- & - '
rules (Feeley 1973:409). .
One approach in this style of research is the logical
analysis of the interrelationship of the rules of
criminal procedure in order to identify and overcome
problems of ambiguity, fairness and discrétion. These
studies are analogous to the analysis and continuous
refinement, of formal organizational schema. Another form
of research this model uses is the empirical description
of practices in the administration of justice, which is >



then contrasted to the formal rules and goals of the

system in an attempt to idehtify and measure - - .
discrepancies between reality and ideal. (Feeley,
1973:409)

Following Etzioni, Feeley notes that the rational gbal
approach focuses empirically on measuring "organizational

‘effectiveness’ by contrasting-observed actual behaviou% with

i

o

the stated,; formal goals of the organizatioﬁ".'(Feeley

1973:411) . Again, echoing Etzioni, Feeley asserts that this

"not "~

}

emphasis produces a unitary view<ofﬁthe process which is

1

conducive tovfﬁﬁéry bui{ding and the exXxplanation of the observed
lpatterﬁs'of behaviour" . (Feeley, 1973:412).

Feeley’s alternative model, the functionél‘systems
- f ) - .

—

‘approach, embodies an_"implicit concern for -“explaining’:the
behaviour of the ac;org (as opposed to simply contrasting it )"

(Feeley, 1973:413) Adherents of this approach:
"all tend to view the organization of the administration
of criminal justice as a -system of action based
primarily upon cooperation, exchange, and adaptation,

" and emphasize these considerations over adherence to
formal rules and defined "roles" in searching for and
developing explanations of behaviour and discussing
organizational effectiveness'" (Feeley 1973;413) )
. i - 1
‘Members of the organization are likely to be influenced by

"informal ‘rules of the game’ within the organizatiom,
the goals they pursue are likely to be personal or
subgroup goals; and the roles they assume are likely to
"be defined by the functional adaptation of these two
factors."(Feeley,1973:413

1

The focus of the above orientation has shifted from the rational
unita?y organization pursuin§ a common goal, to a set of

&




'rational‘in&ividyals that pursue ﬁhéir an individhal gaals.
(Feeley, 1973+ 413-414). '

# It is ob?iéus tbat the respective émphases qf tﬁe models
are divergent. In the folléwing chﬁp#é£é on delay in court it
will become ciear'that the use of the respective models of the
administration of justice ié critical in understandin.g the‘
research ﬁndertaken. Ianact, the fdrmulatiq; of the problem of

court delay will provide the keyvfd understanding most of the -

research in the’area.'.‘ o . - . 4?

™
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ITI. Court Deléy: EPE Problem in a Theoretical Perspective

The ofderly expedition'(or lack thereof) of the processing
of cases through the courts has long been a concern in the

justice systems of Anglo~Saxon origin. Mr. Justice Jackson of
g p : : N v ,

the United States Supreme Court put it‘adcordingly.

"The law’s delay in many lands and throughout history

has been the theme of tragedy and comedy. Hamlet:

summarized the seven burdens of man and put the law’s ,
delay fifth on his list. If the meter of his verse had. ~ s
permitted he would perhaps have put it first. Dickens *
memorialized it in Bleak House, Checkov, the Russian,

and Moliere, the Frenchman, have written tragedies based

on it. Gilbert and Sullivan have satirized it in song.:
Thus, it is no new problem for the profession, although

we doubt that 4t "has ever assumed the proportion which

now confront us. "Justice del’ayed is Justice denied""

(Gray vs . Gray 1954:606) .

The concern fo; speedy justice and the Iawts delay has 1its

+robots in English Common 1éw.1As early as 1215 the Magna Carta

declared: , 1

To no one will we sell, to none will we deny or deiay,
sight or justice. (Baxter, 1968:p.27)

Expeditious justice and the law’s delay again ﬁas/recognized in

P

the Habeas Corpus Act. of 1679:

"Whereas great déitys have been used by sheriffs,
gaolers and other bfficers to whose-custody any of the
king’s subjects have been committed for criminal or
supposed criminal matters in making.... Be it enacted...
that whenever any person or persons shall brimg any
habeas corpus directed unto any sheriff or sheriffs
gaoler minister .or other person.... the said officer or
officers... bring or cause to be brought the body of the




part§ so cemmitted or restrained into... the judges or
barons of the said courtroom..." (Baxter, 1968 p.150).

‘
2

Indeed it was the delays in the process of the English Crown -
e . Lo :
Court that prompted the striking of a commission to study the

distribution of offences between the Crown Court and magistrates
courts . (Great Britainm 1975:1).

In the Umited étates, the concern for delay is probably

most evident in the Sixth Amendment of the Constitution.

"The Sixth Amendment to the Constitution provides in
part that “in all criminal prosecutioné, the accused
shall enjoy the right to a speedy and public trial’"
(Rudstein 1975: p. 11)

*
The right to a speedy trial has been difficult to define .and

iﬁplement. In an effort to eliminate the confusion surrounding

the right to a speedy trial, the U.s. Congress enacted The

Speedy Trial Act of 1974 (United States Congress 1974) . The act

set out specific time limits within which a‘défendant muet come
te irial.‘Similar legislaeioerhasreeee pessed'in mosfiseaeee :
delineating'time limits in state court eystem&- (See Midwest
"Researgh Institute 1978:59).

YWhifg there doee not appear to be any 1egislation‘dealing
-egplicitly with the problems of protracted processing time in

the Canadian legal sphere the concern for delay ié evident . In a

broad sense the notion of delay is implicitly acknowledged in

-,
-

the objectives of the Canadian Judicial Council as set out in
the Judges Act of 1970 . The task cited here includes the

‘promotion of "efficiency and uniformity and to impfoﬁe the
. ~ ° -




- iy . ~

.qu;iity of jddiéialAéervice in supe}ior and counﬁy‘coﬁrts'
(R.S.C.1970 v-1 [am 1971 c555.311) In a much more limited
framework the CabAdian Criminal>Code (Seé. 455) séfs out time
liﬁi;s within which an accused in custody ;ust be b;qugﬁt’before
the court (but not necess;rily-for‘trial;; 90 daysbin‘the case
of indictable offences and‘30 days!for summa;y,offences.
(Grgepfpan 1978:383)¥Indeédy‘case proces;Ing délayrénd the . | o
casel!ad crisis were expiicitly notgd as dri?ing forces in the
inauggzzf{on of the Report pn-Administration oE/pntario:Courfg

:in 1973 (Ontario Law Reform Commission 1973:vol. 1:4). ., .

‘In the Proviﬁée of British Columbia, backlog, delayland ;he
caseload crisis;?gét "public";late in 1977 when the themn deputy
attormney gepera;, David Vickers issged;aimemo to all péosecut;rs
out lining steps to follow in ordér to combat the growing
backlog. Specifically the memo instructed prosecutors ;o revie{ﬁ\

v : SR
- cases that had been inactive for 180 days ekcludiﬁg,caseévthat': b N
haa a‘frial in progre;s or a guilty plea registered (Vancouver
Sun 28 Jan-jl977:2). Ihe feview, prompted by the growing *
caseload, was designed to eliminate cases in which the erwn
could not.proceed. The memo'spawned~comments and criticisms from

jydges, crown counsel and the public. Causes of delay were

hypothesized to be the conflictgbetweéh court administration and

. ~ ©

crown counsel, the growing number of cases, and inefficient

L]

——— i ———— ——— ——— - -

N , = .
"For a discussion of time limits im provincial codes of civil )
procedure 'Ssee Shetreet, 1979:5<8) ' ; - —

10



‘calendaring Systems. (Vancouver Sun 21 Jan. 1977:15). Remedies

‘by provingcial court judge'Les Bewley as the answer to the

< B = »

~

iiscussed in the press:included the use of parajudges,

(Vancouver Sun ] Feb. 1977) anﬂ a hybrfd calendaring systef

(Vancouver Sun 19 Jan. 1977:1). This latter measure was touted

caseload crisis and delay-. (Vancoyyer‘Sun 19 Jan. 1977:1).

~The concern for delay as evidenced above i@plies that the
primary model thrdugh which the administratiom gﬁ justice has
. : : . - [ .

been viewed is the rational goal model. The focueaon delay?WOuld .

seem to impiy that a goal of the criminal justice system is to

‘expedite. the processing of cases. Thus when a case becomes

‘delayed’, progress towards the goal of expeditious disposition

of cases is impeded. ' . . o

Of ceurse, expeditious processing is only one of the goals y

-0of the criminal justice system. Due process is, also a goal of

the criminal justice system. (Feeley, 1973:414) . Packer has

= :
asserted that there are two ant#gonistic belief systems

operating in the criminal justice system. The "due process"

model emphasizing adherence to legal rules is juxtaposed to the
"crime control" model which emphasizeé informality and community

safety. (Feeley, -1973:414-415). . - B

-

—— n - ——

2The hybrid calendaring system in this instance, consists of a

single judge being respomnsible for the disposition of the case

from after the initial appearance to disposition, with all first
appearances being handled by a siﬂgle judge assigning the case

to various courtrooms . oo~ - - —



-

‘ While in théory these value systems are opposed te eééﬁ'
other they exist cbneuriently.‘A prime example ;s fhe American
right to a speedy trial. The defendant has fhe constitutional.
right to e speegf trial but the goal is not entirely tﬁet of

“expeditious justice. The landmafk cese, Barker vs. Wingo set out

four cﬁitefia'bvahich to judge a speedy trial .claim. (Barker
VS s Wiﬁg071972?514);‘f0ur factors in what one aythot calls the
@balencing process"'(Rudstein 1975;15) are the 1engfh‘of the
qdeiay, reasons for the delay, the defendants assertion of his
right to speedy trial and the evidence of prejudice to the

- defendant . jﬁarker vs . Wingo 1975 530) -The Supreme Court held/

/‘\/‘
that, although the length of delay had been five years, the

defendant .had not been denied .the right to a speeey trial

iargely because the defendant was not prejudiced by the delay

and did not actually want a speedy ﬁrial._(Rddstein 1975:14) .
. ) .

In the CanadiéﬁiCbntekf}’the”cénCefn for the expeditious =
processing of accused persons in;custody has been noted adee.
It should be emphasized that thie”pf}eptation is limited, if not
severely reetricted, by the empﬂasis on due process. A prime
example of this is a reaction by Vancouver ‘s Regional Crown
Counsel, Bruce Donald, when he was faced with the order to drop
cases, aged/over 180 days . Donald repiigd: "No charges wil bg‘
aropped or‘stayed where there is evidenee to cerry

/v—'»\_\

on".(Vancouver Sun 17 Jan. 1977:2).




Yo, . i
.-A similar opinion is advanced by Linden on the delays in

the civil process. \\
"If cases take’too long an undue readiness to settle may
be fTostered...However not all delay is a necessary
evil...By waiting a short period of time, the trial of a
Bitterly divisive issue may take place in a more
dispassionate atmosphere. A more objective brand of
justice may be dispensed. Moreover, law suits demand o e ﬂA}
preparation. This takes time, but it - is 'vital for a full
and proper hearing.v(Linden 1966:97)

Thé point demonsgrated is that the goal of¢expedieﬁcy is not the

only goal of the Canadian or American judicial procésses.;
'Discﬁysions of the evils of delayed justlce ére-bften

primarily concerned with goals of the process. Délay isroften

seen to have an adverse effect on the criminal justice system’s

. -

attempt to deter criminals.(Shetreet 1979:15) Also, delay 1is

often reputed to lead to a loss of public confidence in the

legal system. As one writer put it:
"When the position of the Courts as the duly authgrised
arbitrators of society is diminished through undue

delay, confidence in peace, social order and good
government is threatengd"- (Shetreet 1979:15)

Finally, deléyvis seen to have an adverse effect on the quality
. : wh :
of jusice imn general and individual cases. : : Y e

From‘the above brief discussion it is obvious that merely
looking at the problem of delay in court presupposes a goal

1

orientation. Whether the goal is quick turn around times for

cases(Freisen et al.. 1978:3) or "expeditious justice" (Shetreet
1979) the basic orientation 1is that of the ratiomal goal model
as set out by Feeley.

—

+
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Not éll delay research however,‘félls under the rational

hd )

goal model . Nardulli takes a'distinétly functional approach in

his study of "the Courtroom Elite" (Nardulli 1978). Levin

follows a similar ratdionale, he sﬁégests;
"that criminal court delay fen&% to be associated with
the behavidur of the judges, defense attorneys and
prosecutors".(Levin 1975:84) :

Before proceeding to review the résearch in the field a brief

discussion of the many definitions of delay will be undertaken.-

-

gs, : . N
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"While the concetn for delay presupposes a goal orienfation.

'IV. Delay:Qu’est~-ce que c est?

for the judicial process there 1s a lack of consensus as to the
+ .

meaning of "delay". The term itself impiies Church et al.
* have pointed out- "any excessiyve or abnormal lapse of time

",

(Church et al.'l978a:2)- Levin‘siﬁilarly described delay as "an

aberration -in the court system" (Levin 1975:83). Gréen, in 1959,
likewise stated ’ ' - o )

Delay in the administration of justice€ should signify
the extra or abnormal time which might reasonably be,
expected to bring a case to trial. (Green 1959:9).

In li'ght of the above nominal definitions one would expect
normal processing time to be included in the operational

definitions of "delay". To determine what 1s abnormal, a(}

conception of normal processing time is required. Typicaily
delay should Be operationalized as any time outside the normal

proéessing time. In factythis is not the case. Many authors. use

+

time frames which include normal processing time and label it

delay.fFor eiample; Kauf\man cites statis}ics indicatiﬁg that
343000 litigants. are experiencing a yeaffs delay'from indiétment
to trial, (Kaufman;l97i:146). Other au£h6f§4v1ew “delay”’ as the
ﬁime it takes to settle a case (Bloom 1969:102, New York «
1971:136, Doﬁ Ciro, 1972;56—57). Leviﬁ describ;d delay asrtﬂe

rage of therqéserffoﬁrits initiéiféoﬁffiappeéfaﬁce&fﬁmiﬁérffggir'

15
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disposition (Levin 1975:8§5L_Reéq focused on delay between
: ) - S T TN Ean

- = .

arraignment and thef?tart’gf a ‘jury trial (Reed, 1973:60).
Rosenberg cites the Instituﬁe for Judicial administration’s
‘ measure of delay as the time between the date when a case "is at

-

iksue" and the date it goes to trial (Rosenberg 1965:33; see

1

ivié’?ﬁﬁr:&;&{&?ﬁéﬁi‘?ﬁrﬁr‘nﬁé} :wf‘fz‘»&‘{ihh‘wm“*d‘}“"%"‘;wwwbm o

also Zeisel (1971). Zeisel et al. discuss their coneept of delay

ke

in their early study Delay in the Court;

& Delay in regular order“is the waiting time betﬁeen the 2‘0
N date vof filing and the date of trial of .the last ‘case’ : S
that reached trial in regular order, that is wifhout T Tres et
_either advanckRment Qr deferment . (Zeisel et al. . ) ¥ EE
1959:4%- 45)

Katz et al. used ad a,measnreiof delay the average time from

¢

arrest to fimal disposition (Ka et al. 1972;3)g Gordon vieﬁs
delay‘as:
The period of time from "init iation" (placing a case on

- 4-@a-trial calendar in a-civil case: or arraignment in a ' C :
criminal case) to disposition- (Gordon 1978:322). T e

MacKaay, in his study of the criminal courts'in Montreal, used

the term "delay" to describe diffetent time frames. Delay .in his ’ T
R i o -

usage denotes time between stages of the process i.e-:
. 5 @

preliminary hearings and trial and also time within stages .

(MacKe%y 1976:40-48) . Henn, in his study of Toronto courts, did
not expressly define delay but used "minimal delay" as an
'indicator of the_court’s performance. "Minimal delay" consists

‘s
of indicators such as the time between arrest or summons and




~trial to final disposition. This wide range of time frames could

court (Hann 1973:vol 1:112-115). Thus we can see that all the '
above definitions incorpdrate "normal" processifig time Yn an

operational definition’ of "delay"-AIn light of the fact that

"delay" is a measure of a normal processing time it would .seem '

. ’ ) [+ ) .. . . ‘aegx._
logical to separate the normal processing periods from the L
abnormal and produce empirifal results for the latter and refer -

#

“to it as "delay". The problemé of .determining the normal

£y . ' . ) L
processing time for 2 case are immense . Even defining a normal:
case preSeﬁEé problems (see Eisenstein and Jdcobs 1973;716). &

much more viable solution is to eliminate the conceptﬁalrterﬁ N

"delay" and foAretain the operational definition of time within

thg prdcess. ‘(Luskin 1978:116) . Thus the new conceptual term
would be case proCessing time (Luskin 1978:116).

Concurrent with the widespread inclusion of normal case

the start and end of "delay". As can be seen from Table I the

starting point of the various time frames ranges from arrest to

arraignment whereas the end point ranges from trial or jury °

indicate jurisdictional differences in the proéedures through

which the judicial process is iqitiated'or‘términated.

3

Alternatively, the differences in time frames could reflect the

=

author’s focus when viewing the "judicial proc;és. For example, o

€

those authors who advecate the starting point of first— — — — —

apﬁéarance, preliminary hearing, indictment, or arraignment

D




<  TABIE 1
: Time Frames for Delay
. First 5 ,  Final
Arrest 'Ini‘tiation | Appearance ' Trial | Disposition
Kaufman . ’ e )
, 16‘ ‘ , .
Blpom e/ta . E R
Levin -~ ' . L P
. '“ L
Reed . ’ ‘ | ‘ ‘
\ _ ] . .
7
Rosenberqg | e .
Zeisel et al] ° | , e ’
Katz et al. ; -
.
Gordon , 5
- . | — 1
'MacKaay - a - i )
———
Hann t - -J.
t - —

l1Includes Summons

2Includes Filing, Indictment
3Includes Arraignment . _
*Includes either start or finish of trial - .

5Includes settlement ' L

6This time frame has no clear starting point but uses the "tme it takes

to settle-a-case-as a-definition of delay . - - .

7The time frame cited is "when the case is at issue and date it goes ‘

to trial : ; 2o
18
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appear to emphasize the 'actual physical appearance of a case and
its components inm court. Othets focus on the initiation of
documqnts (ie. arrest, summons, laying of informationmn or filing)

and thus begin tg measure time frames. from these .events.

v
ES

The emphasis on the processing of documents or people is

evident at the choice of the stérting point of the process. The

i

_distinction however becomes less clear at the two end points,
trial and dispositon. The choice of trial as an end %oint would
appear to emphasize the indid&dual orientation because the

& C . )
traditional view of the trial is that it is the means by which

—the guilt or innocencé of the accused is determinéa. The choicé
of final disppsifién, appearance or .case settled could be ‘ .
conétrued as either the‘individual or process emphasis. With
respect to the former, the choice of final disposition could‘be
interpreted‘as a sentencing stage. In terms of the latter, final
dispositon could be viewed as a clearing housé function with
cases‘being feferredbto a highgr.court.

A-prime example of the focus on the defendaﬁt‘ié MacKaay’s
study of the Montreal courts. From Table I it can be seen that
MacKaay looked at the time from first appearance to trial. Not
surprisingly the author‘lo;ked at the path of the accused
through the court system focusing on the nature of the bffence,

custody status and the presence of legal counsel. (MacKaay,

1976:5) 7 , , -
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iﬁ a Parkedly different framew0rk4fHann looked at résoufces
and workload aﬁd their effect on delay in Tofoﬁto courts.rFrbm
Table 1 it can be seen that Hann used the time frame "initiation
to disposition".,Haﬁq’s focusron the process is best illuminated
in his choice of unit of anélysis, the‘"cage",iwhich by
-definition looks at a set of clients or charges réther’than

inaividuals.(Hann, 1973:vol .1:97) .
This difference of emphasis 1s evident in the research with
a rational goal ﬁrientatiog. The subsequeﬁtkchapter reviews
research that> inculcates the rational goal model either
o
explicitly or implicitly. The literature in this area is further
broken down into individual (micro) versus procesé (macro)

orientations with a critical examination of each hypothesized

cause and proposed remedy .

20



V. Research on Causes oannd Remedies for Delay:
) . : : )
The Rational Goal Model Ratified '

It was stated earlier that the bulk of-fhe research to

~

date would, for the most part, fall under the rubric of the.

A

Rational Goal Model. Typically, ﬁﬁnecessary deiay is:éeen as
counte;p;oductive to the pursuit of'the gbalg of the c;iminal
justice process. This concern for the realization of the gogls
of the justice system has spawned a~p1étﬁ6ra of research

, G
projects aimed at fipding the cause or causes of delay and ..

-

i

positing the obvious counteractant (see Church et al. 1978a

Hearne n.d.; Reed 1973:5; Wildhorn.et al. 1977:1563 NeuBauer
1978:111; Waheed 1976:85; Santo 1965; Reynolds 1972:13; Berkson

et al. 1977 :204; Banfield and Anderson 1968; Levin 1975:97;

Rosenberg 1965; Dienmes 1974:136; Wilson 1972:88; Miller 1971:2;

Zeisel et al. 1959:3-4; Zeisel 1971:48-59 Peterson 1977).

The bulk of"cause—remedy' literature ﬂas focused on the
process through which a case 1is procésséd. The "macrd" appfoach
identifies factors such as resources and'warkload; legai
procedure and court caléndaring systems as relevant . The

alternmative -approach involves the.individual defendant. focusing

on individual case characteristics 'as causes of delay. First a

discussion of the research in the macro view>and‘phereafter a

discussion of the micro approach.

21 .
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The first category encompasses the hypothesis that delay 1is
a product of ;ﬁe increase in workload and the lack of sufficient

resources (Zeisel et al. 1959:3; Rosenberg 1965:38-~46; Miller
G

‘1971:4;‘Nationa1 Advisory CommissioQ on Criminal Justice
Standards and Goals 1973:1; Wilson 1972:88; Katz 1972; Notre
Dame University 1972; Hearne n.d.4~7; Banfield and Anderson

a

1968:266; Kaufman 1971:147; Committee on Court Delay in New York
City'1972;‘Burger 1920:71). It seems that infiuenciﬁg the amount
of work appears to be problematic in.that this would require a

change in procedures or the re-routing of some cases out of the

system (for techniques advocated for'éivil casé management see

SyfacuséiLéw k;vi;w,7196851 The alternafive.foute of
supplementing the resources alsovhas man& problems . The solution
of adding more judges (Syracuse Law Review 1968:732; Zeisel.et
gl; 1959:206) is tempered by the results-o% several empirical
studies on backlog , delay, and judicial'productivity- Rhodes
(1976: 319720) f ourd ﬁo relationship between the caselqu\ggg
judge and median déyS‘ffom érraignment to disposition .
Gillespte, (1977:19-30), howeVe;,.discoVered that when the
number of weighted dispositions was held constanf, overall case
bprocessing fime was found to: be inflaeﬁceﬁ by the pending
caseload per judge. Gillespie', (1976:258), goncludeg,thaﬁv
"courts producé more outbut with no additional resources when

the demand for court éervices inéreases-" In light of this

Church, et al. concluded:

22
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"The obvious corollary is that if resources are -
augmented and the demand for court services stays ' ‘
constant, individual judicial productivity may fall. It

is theréby no means clear that the simple expedient of
adding judges will necessarily result in a decrease in
either pending cases or overall case processing time."
(Church et al. 1978a:23)

2

Judicial resources have thus far been the main focus of the
bulk of empirical research. Onme study asserts that a shortage or
coacehtration of attormneys speeializing in one area of ciﬁil or
criminal work causes delay. (Mitre Corp. in Church et al.

1978au5}ﬁ£n 24).. Another comigptator mainta¥ns that the
N

"concentration of the bar hypothesis actually alleviates delay
)

(Zeisel, 1971:50).‘Anothet hypothesis that has not been
,empitically explored is that insufficient'prosecutorial or
defense counsel resou:ceswcontribute to'protracted case
processing time. (Church et gl;'1978a »24) « Thus it appears that

any policy-proposals to add g& remove any of the resources

\avallable to the court-would be based on mixed empirical support

\, o - - - R

kF

or no empirical support at all. , . .
Cumbersome and compley legal procedure has been labelled as
¥/}T

}a'primary cause of dela Shetreet, 1979:9; Pound, l Q

1964:278-279; Vanderbilt, 1957). Bilateral state and local

ey

courts systems have heen'singled out as a cause of delay in the

k3

- United States largely due to the problems of transferring cases

from one system to another. (Hearme n.d., p.l10. see also Ashman
and Parness, 1974). The &f:‘Francisco Committee on Crime

(1970:47-48) recognized this prbblem and recommended that the
: P )

= -

23

I



.State of California assuTe control over the local" courts by
including_the local judges in their budget . In addition,
conflicts arise when a defeﬁdanf is held by federal autﬁoripies,
while concurrently wantdd od a state charge, or is;yﬁnted by. a
state othér than the one thaf has custody. (Schindier, |
1966:179) « In Canada the divided jurisdiction in famiLy.matters
has been held as a cause of delay (Shetreet, 1979:37) (The Y :
concept of the unified family court is partly basgd on the ne%d//
for expedifiousfjusticé in an area of constitutidnally divided
jurisdiction (se; Reagh, 1§68§39).

Other mechanisms designdd-to simplify brocedure and thds
reduce case processing t#me Qifhin specific court systems
include pre-trial discovery. (Ca?sells, 1975:281) . Th; Law
Reform Commissiod of Canada dqécribegndiscovéry las Zali ofAthe
formal and informal proéedurds or means;available torthe parties
to facilitate the pretrial conference énd disclosure, o
prdliminary inqdirieé and plea 5érgaining." |

‘Pre—;rial conferences have been touted as a -valuable
technique in shortening trials. (Wetmore;_1972:48). The theory
is that in disclosing”issues, irrelevant witnesses will be |

eliminated and the trial will be shortened by focusing on the

- I
issues. Pre-trial disclowsures are reputed to have a similar
Sy v ;

3

impact by eliminating anyidisdussion of facts that are not at
issue. (Law Refortm Commission of Canada, 1974b:59; McMurtry,
1977:254#255. For a different perspective on disclosure see

~
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Caésel}s, 1975:283) ..

Iﬁ Vancouver, pilot projects were undertaken ;J;determiﬁe
the imp?ctvof pretrial Hiscovery on the prdcessing of federal
offences and pfovincial offences. While there was no COﬁtrol_'
g¥0u§ for the Federal Pretrial Project, the Provincial f?egrial

v ) . .

Project (Criminal Code ﬁé;;nces) revealed "minlmal_ﬂ%fferences
between the experimentai and control group" with respect to time-
in the system (Standerwick,1979:26).

The pfeliminary hearing (which is the most prevalent form

of discovery , L.R+€.C.,1974b:49) serves two functions. The {

first function is clearly‘stated in the . Patterson Case. (1970

— w~

C.R.409 at 412). b

"The purpose of the brelimidary inquiry is defined by

the Criminal Code to determine whether there is

sufficient evidence to put the accused om. trial."
This strictly legal function is teiéted'to the administrative
- function of making'fhe’adjudicative*proceés more efficient .
Effic;ency is.asserted to be ?cﬁieved by affotfing{the accused
promp% protection againsf malicious proéecution , pProtecting
againé& tar&y police prosecﬁtions, a;d ﬁroviding a written
record of proceedings for enéuing trials (Halyk, 1968:191-203).
While thé'preliminary hearing is hypothesized to gxpedité the

trial proceés the empirical'evideﬁce is to the contrary. (Katz

et al., 1972:41; Navarro and Téylor, 1967:204) . Indeed the Law

Reform Commission of Canada rejected the idea of the use of a

*

preliminary heéaring in. all types of cases:

g
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"On a purely administrative level to make the
preliminary hearing available for all offences including
indictable offences presently under absolute . —
jurisdiction of magistrates and gummary convictions

offences would require massive increases in courts and
personnel and it is quite unrealistic to think that this

Vo
®

would be done .”" (Law Reform Commission of Canada, »
1974a) . : : LI <
Furthermore, Ontario“has instituted new procedures designed to ' }{
\u

shorten the length of tﬁé.br?liminary hea;ing (McMyrtry,
"1977:254) . Thu§ we can see that the.mefé existence of a
prelimina;y hearing is not a guarantee of an efficient process,
In fact it can sometimes delay the procesér

."Plea bargaining" has also been hypothesized as a technique
that will reduce delay, (Enker, 1967:112; Shetreet, 1979:69).
Plea bargaining is defined by the Law Refdrm Commission of
Canada as "any agreement by the accused to plead guilty in
return for the promisg ;f,squrbgnefip". (Lavrgeform Cpmﬁifsion
of Canada, 1975b:45). Ié this vein, "plea bargaining",is seen as.
a prerequiéite to the reduction of over—crowdedvdockéts/

e

(Dash,1951:400; Newman, 1956:780; Alschuler, 1968:50. Fpr a

plea "bargain" see, Verdun-Jones and Cousineau,

also, Hooper, 1972:460): indeed,‘thehneed for plea discussions

and agreements was recognized in Santobello vs . New York

(1971:498) . - . .
" - ' o » ~

"Properly administered it is to be encouraged. If every

criminal.-charge were subjected to-a full . scale,  -the. . . . s

states and the federal government would need to multiply ;

by many times the number of judges and court facilities.
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The Law reform Commission of Canada seems to recognize this-
exigency but rejects the propriety of the plea bafgain:
"If the poufts' caseloads are too big to get through
without plea bargaining we may need more courts, fewer
prosecutions or better procedures. Limit the scope of
criminal law as we suggest and make good use of the

diversionary option and the problem may resolve itself".
(1975a:14) . '

' - o o at>
Ihe empirical work in Gh}s area is at 1eaStysUspect-‘Alschuleri
_F'(1968:50), in support of the use oﬁ piea Bargaining to expedite
cases, foints t; the high rate of guilty pleas and jumps to the
conclusion that it is a.pro%uct qf plea bargaiging; He then uses"
the guilgy plea.rates as a measure bfQplea'bargaining.ﬁﬂéumann,-
(1975) and Feeley (19}5), takevan antagonistic stance to that of
Aischdler in conducting macro 1evé1 research’on caseload
statisfigs,and plea ba;gaining in the Connec;icut Courts .
‘Feeleyfs’original study is not available for close examinatig‘.
Ubon careful scrutiﬁ?, Héﬁméﬁh'srétuﬁy suffe;é'ffdm ;dﬁé

methodoiogical criticisms (Nardulli, 1979:92) the most glaring

being that he used the guilty pleaias'anlindicator of plea

I4

{ o
bargainil » Cousineau and Verdun-Jones (1979:296) correctly -

ﬁoint outvﬁhat the use of this indicator assumes that allv(or a
‘maiqrity of ) guilty pleas ate a product of negopiations, which
is a tenuous proposition. Guilty pléas could be a result of a
deféndant‘merely appearing at his/her trial without aﬁy prior
discussioné with the prosecutor and entering his/her plea. Thus,
in the emp I’I‘fiéﬁf[ ‘vein, the neéd A’b”f Yack thereof for plea ’ Tt

-

27



~}

RN

/‘“"\\

AN

bargaining as. a means of expediting the trial process has yet\to

be founded.
The macro approach to delay also encompasses techniqnes of
case scheduiingﬁ‘A 1nng standing debate exists in the literature

on court administration regarding'the’efficiency'and‘
e ) . M

. % , ] .
‘effectiveness of master versus individual calendaring systems.

Kaufman distinguishes the nomenclature:

- "They are generic terms describing two ends of a *
spectrum of procedures for administering the calendar of
a court having more than one judge. At 6ne extreme all
cases are placed on a master court calendar, each case.~
is segmented into stages and ‘éach stage 1s made the
speclalized jresponsibility of one or more judges. When a
stage is completed the case reverts to the master

» calendar and is reassigned to another judge for the next
stage of processing. At the other extreme, a case 1is
assigned at the outset to one judge for 1 purposes,
each judge having an individual calendar of cases for
which he is responsible from start to finish. Between
these extremes are a number of variants: the process may
be segmented into ounly two stages with one judge or set
of judges responsible for all stages thereafter;" ~
(1971:1637) . ‘

Friesen et al. distinguish between the maximization of the use
of judicial decision—making time (individual calendar) as

opposed to .the efficient wuse of hearing t ime (master calepdar)
7

and support the individual method (1971:184). Opinion is divided

as to the procedure to be used, some jurisdictions u@ing the
- ) ' . )
master calendar procedure (San Francisco Committee on Crime

1970:39; Friesen et al. 1978:37; Wenke 1974:354), while others

opt for the individual calendar,(Vancouver,Sun 1977:1;.Kanfman,

- 1971:1637; Waybright, 1969:334; Miller et al., 1971:719; Jacoby
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et al., 1976:12, see also Gall, 1979:115) . .

Empirical evidence concerning the effectiveness of the

respective calendar systems ié nixed . Church et al. (1978b:36)

compared disposition times of individual calendar courts and

coﬁrts that used the master caieﬁdar or soﬁe vafiaﬁt ofrit.‘In
civil case disb&gitionrthe authors foﬁnd "the mean tort,
dispositionftime of individual calendar courts is over 200 days
fastef than the mean éf-master‘calendér cour;s" (Churéh,g£ al.
1978b:36) . Church et al. found that in criminaélcase’procéésing:
"lelight of the ﬁen fastéstAﬁoﬁrts utilize?the-master éalendar;

so do the two pathologically delayed courts". (Church gg al.

1978b:37). Similar fesults were formed in a much more limited
écope by Friesen et al. (1978:32). Of the five crimkpal courts

studied, the most expeditious and least expedit ious coﬁrts“usea

the master calendaring systems . The analysis here is Iimited to

>

aggregate*diSpositidn times and to draw conclusions about the
- r ~ . ' <, :

respective efficiency of each method of‘calendaring on the basiéa

of this infbtmation alone 1s tenuous . Only when relévant

variables such as type dnd complexity of cases are controlled
for can conclusions be drawn regarding the inflqence of
calendaring_systems on casé‘processing.timé.

‘In the past two décades diverting/gotential offenders from

~—— .
the formal criminal justice process hag been justified partially

by its hypothesized effect om alleviati

(Hogarth, 1979:160, Nimmer and Krauthaus,



1973:40) . Hogarth defines diversion as a

"pre~trial process whereby a police officer or
prosecutor uses his discretion on a case by case basis
not to lay a charge or proceed with prosecution .but
‘refers_an alleged offender to an individual qr agency

outside the formal justice system...".

The alleviation of court congestion and delay;is asserted to be
accomplished by the rerouting of the potential offender .
A number of assumptions are implicit’id the above argument.

First, that diversionfprograms Handle a substantial or at least
o - . = ) N
a significant amount of a court ‘s caseload. Nimmer and Krauthaus

o .

estimate that portionm to be.less than four percent (Krauthaus

and Nimmer, 1976:229) whereas a dhmentatoryin the Yale Law

Journal estimates that less than two percent of all arrested

persons.are diverted (Yale Law Journal, 1974:835-836) .

Alternatively Vorenberg and Vbrenberg point.to/a sizeable

reduction (284) in court referrals as a result of the

introduction of an alternative program in California. (Vorenberg

and Vorenberg,v1973:257).

A second assumption in the diversion - delay argument is

that cases that are earmarked for diversion would have -otherwise

to trial had they not been diverted. One author notes that
: : &
diversion cases are of a less serious mature amd would in

gdfe
most
abaence of the diversion provision have been settled by

(Yale

"negotiation and plea rather than by‘trial on the merits"

1974: 835 836) .

Law Journal,




A thdr& assumption énd-perhaps the most important
supbosition 1s that the trial fate affeéts delay, hénce any". ;
,xﬁrouting of.casesrbefore trial will reduce case protracf%dnl
Empiraéal eyideqcé on this point 1is varied. éome aﬁthors report
a relationship betweeh'triaérrate and delay (Zeizel et al. 1959;

Z

‘Navarrb and Taylor ,1967:202; Wildhorn et al., 1977:215;4Mcxaay,
J1976:57) while otherg report mi*ed re§u1ts on t:ial rate .
éffeeting delay. (Notre.Dame Univefsity,41972?‘voi;1:27;
Eisenstein and Jacob, 1977?%?£L;x5§

Thus, before divefsi&%aggn be touteﬁ as a. remedy fbr‘delax
three assuﬁptions must be established. as correct. First,
diversion programs must hanale a significant number of cases. .

v B :

Second, these diverted cases should be cases that would have » h
gone to trial in absence of the diversion program. In other
N - . . k4
words, the diversion program%must,actuallyhreduce,thé,number”qf,-”, _
cases that a court must process. finélly the relationship
between trial rate and delay must be émpirically eétablished.

While the greater part of the4£ational goai model ;eSearch
‘has 1ooked»at £hé macro causes of dp%{y there is sopme research
that focuses on the micro "individual” factors. Iné{yidual case
fhptofs tha; are‘associated with abnogmal procesgffé(time
include, for example, bail status (defendants én bail take
1oﬁger to;proceSS than their jailed coﬁnterparts)'which has peen
found to be an important predictor variable of delay (Banfield

and Anderson, 1968:279; Levin, 1977:267; Petersen, 1977:33;
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Wildhorm et él., 1977:119; Eisenstein and Jacob, 1977; Notre

. Damé University, 1972:4vol.11;82). Type of counsel (public or
private) has also beén\found to be associated with deléy. (Notre
Déme University, 1972: vol .I1:78; Banfield and Anderson,

1968:280-82; Gillespie; 1977:47; Levin, 1975:232; Wildhorn et

ale, i977:}19; Petersen, 1977:83-90 found no effect.)

Type of offence chérged haé aiso been found to be'rglated
to aelafx Ngvarr% and Taylor,(1967:205) found, in one . |
jurisdiction surveyed, that'murder, gambling and assault took
the longest processing time. Notre‘Dame University
kl972:vol-ll:22) f ound homicidé, parpqtics and rape cases to be
thévlongest in prearraignment delay. Hann, k1973:vol.l:li;)
fouﬁd that the four categories of offeﬁces that wére‘delayed,the
longest were traffic (crimiﬁal code 85-112 days),
tf%ffic(proyincia{\SSrllZWhaysj,,drugs(57—84fdays),and,pthe;

Federal and Provincial statutes (43-49 days). Petersen

i

(1977:104) and Church et al. (1978:30) found that the
serioqsnéss of the éharge i; not related toldelay.

It is possible that these individual case variables are
inter-related . MacKaay fo;nd that after initial apéearanc; the
rate of dgtention increases yith the seriousness gf the offence
(MacKaay. 1976:8) .

The bolicy implications for these results are not clearly
apparent . If tpe ﬁiqdi%g that non-serious caség\}ake loqge; phap

serious cases is relevant, then alternative processing
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prbcedurés could ‘be impleménted (sa& use of a parajudge) 1in
order that a more expedient solution may be found for proéessinif
non-serious cases. However, these findings of association

between certain individual case variables and delay- does not

’ ’

‘mean that these factors caused the delay . Association is only

part of the concept of causality<(For'a discussion on causality

see Hirschi and Selvin, 1973:37-141; and Cook et al.

f976:1l3?156). Other criteria that must be met before“causality

‘may be inferred are the elimination of altermative explanations

and temporal ordering of variables. Thus it would appear to be
fruitless to advance any remedies until these criteria have been

satisfied.

¢

g
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VI. The EunctionalusySQems Model Rétified:Research on
Organizational Influences | ‘ ‘

In thé last few years, a distinctlyﬁdifferent approach has
been taken to studying courts and theirfprbblems. While t@e
organiiational tradition is still, as one author puts it, in the’
"embryonic stages" (Nardulli, 1978:65) it. has prompted research
on délay (see Nardulli 1978 and Levin 1975); The research on

delay, however, puts definite theoretical focus on the

indivi&ual actor“s motives and actions. This varies considerably

from the rational goal model research. Specifically the

I3 .
organizational approach focuses on the working relationships

among the actors (Eisenstein and Jacobs, 19735 Nardulli, 1978)

Nardulli has coined the phrase "courtroom elite" to designate
this work group‘(Nardulfi, 1978). T

o

The basic contention of¢organizational studies is set out
by Nardulli:

"factors- emanating from the collective efforts of
judges, prosecutors and defense counsel (the courtroom
‘elite) have important consequences for the processing of
criminal cases. The collective efforts are manifested in
the cooperative patterns of behaviour reported by many -
observers of criminal courts. Further, to abstract a bit
from what has been argued in these studies, these common
interests can be defined as the shared desire to process
cases expeditiously" (Nardulli,1978:66, see also
Rovner-Pieczenik, 1978:2-10) .

Nardulli’s study on delay used, as a conceptual basis, L

Thompson‘s idea of a coalition. (Thompson, 1967:126). Nardulli



" viewed coalitions as:

=

. ,
"Linkages of competences or abilities which occur when
two or more individuals in discretionary positions
believe that their ebilities to satisfy organizational
dependencies are eater in combination than singly, and
where the resulggigf‘inCreaseﬂ power can be shared".
(Nardulli, 1978:71). :

In attempting to operationalize a meaéure of coalition Nardulli
used scales of fesponsivenéss for each of the courtroom actbrs.
(Nardulli, 1977:135-44)%

The ré%ionale for this assertion resté in the
organizational approach’s contentio& that "collective efforts {
afe manifested in the cooperative patterns of behaviour réported
by:many observers of criminal courts" (Nardulli, 1977:66) . Thus,
a more coépe;ative'participant (és measured by his
responsfﬁéness) will be more likely to engage in a coalition.

Without even examining the indicators of responsiveness to

[

determine their comstruct vaX¥idity it is apparent that'Nafdulli €.
has made a tenuous conceptual leap in 1inkiﬁg~responsiveness

, : -
indicators to the concept of coalition. He does not have a

Uudgg responsiveness Indictors used,.,were mean proportion of
jury trials, mean proportion of all nonconvicted cases that were
dismissed before before trial and the mean absolute number of
cases disposed of each month. Defence counsel responsiveness was
guaged by a participation scale based on the number of cases
defended by a particular atForney in light of the total number
of cases he or she could have represented. Prosecutor =«
responsiveness was measured on a ‘reasonmableness of inital plea
bargain offer” scale. This method assigned scores om the basis
of the difference between the expected jail sentence (measured-
by case seriousmess score for a guilty plea) and the sentence
that the prosecutor was advocating. Apparently the lower the
score (smaller the difference) the more reasomable the offer.

35



-

‘l

direct measure

responsiveness .
Nardulli’s

responsiveness,

unavailabIe. In

index only expl

Therefore, the influence of the defence counsel on decisions of

potential exped

§

of coalition but rather a direct measure of

results are limited to defence counsel
since judge and prosecutor data were

exaﬁining the decision to dismiss a case,

Nardulli found that the résponsiveneSs of the defence counsel

ained two percent of the total varjiance.

1tious'processing alfernatives is swall .,

7
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VII ~ Inductive versus Deductive Approach to Delay
. ) ' L)
Luskin'notes, in her helpful discussion of case processing

time, that a large part of the research in the area uses the

deductive method to engage in the discovery of predictor

variables. (Luskin, 1978:120). The deductive method of logic

"i.e. theory guided research, begins with éstablished concepts

(theories), hypotheses, reasoned from theory and ends with

observations from the empirical world which 1deally disprove or
prove. the hypotheses and ultimately the thebrj. (Wallace, 7
1971:18) « Indeed, a cursory °‘review of the literature affirms
Luskin’s assertion.-For example, witnéss the work by'Nardulli on

the organizational influenqeé on the processing of cases

>(Nardulli, 1978:65-101), Petersenfé dissertation on workload and

charge distributionu(Petersen,,1977:941149), and Reed’s
application of operations research to the area (Reed,
1973:22-50) . The limitation of the axiomdtic approaches as

Luskin correctly points out, is that the variables measured are

"limited to the areas identified by the relevant theories.

(qukin, 1978:122).

The altermative approach to theory'gﬁided research 1is the

inductive method. In this approach we turn the deductive method

“"on its head" beginning with real world empirical observations,

constructingrggg;ricg}ﬁgeﬁq;glizations based on the observations
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and finally absfrécting the empirical genera;izations intod
concepts ana propositions that make up theory (Wallace 1971:18) .
The hfpothésized advantag; %f this technique<2§ that‘va:iables
that could have a subgtantial causal impact on a phenoménon sugﬁ
as p}otracted‘casg processing time are not ‘eliminated from
adalysié Because of theoretical 1mpértinence (Luskin, 1978:126).
Obviously a limitation on this method is timé‘and budget
constraints in the cpllection of empirical observations. In
addition, some vjl;ables may be difficult if not iﬁpossible to
measure in a fieid setting such as the cou;t system. One wquld
not expect to find a group of judzés willing tojﬁéﬁergo
psychological tésts.meaéuriqg racial prejudicesf a

The\limitations of both approaeheé are evident . For tﬁe
pprposés of this thesis, the deductiVe'methoa is chosen. The
reasons for tﬁis choice are vafied. To build inductively, one
must have available 13rg§'Quéntit1e§'6f data'to‘ihéfe&sex'
ektérnalvvélidity of the groﬁnded observations.. The daﬁa used
here spans only one year’s cases from'one court location. -
Apnother reason fof working deductively stems from the fact -that

the independent variables examined below have not heretofore

been examined. These considerations are discussed below.
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VIII. Unit of Analysis

N

. Only a_quick review of the published caseload statisths

is required to see the variability in the units of analysis

emplpye:vzgghescribe their activity. From State Court Caseload

Statistics: Annual Report, 1975 we get this assessment of the

field:

"The most common unit of count in gemeral jurisdiction
criminal cases used in twentffone states 1s the.
information, indfctment, or complaint (some states count °
criminal cases when the complaint is filed, while othets -
require an information or indictment before a. criminal )
case 1s counted). There are nineteen states that use the

" defendant as the unit of count - reporting as cases each
defendant on each information, indLégment, or comp%gint.
One state uses as the unit of count the case number !
assigned at arraignment; one state simply counts a ‘
‘case”" . (United States, Nationa'l Criminal Justice
Information and Statistics Service, 1979:5) see also
United States Natiomal Criminmal Justice Information and

Statistics Service 1979b:23) -
In Canada, statistiﬁ?'are reported by case counts (Ontario 1976%
Ministry\oﬁ éolicito; General, 1977:30) person counts, (Ministfy
of Solicitor Géﬁefal 1977:30) and countsng charges (Statigtics

Canada, 1979:3). In Great. Britain:%flgures are also given for‘
"cases" (undefined) and pgrsons‘(Lo;d Chancellor ‘s Department,
1979:25-26) + Thus there does not appeér to Be a cons;nSus on the
unit of analysis for activity in the courts. |

This‘lack of consensus on.a unit of analysis is reflected

L]
in the research on court delay. Most researchers have used the ’j\

defendant as-the unit of analysis (Nardulli, 1978:136-, - T




Eisenstein and Jacob, 1978:176; Petefsen, 1977), while still
otﬁefs; report findings on fldw of cases and defendants -
(Banfield and Anderson, 1'968) or defendantg\and triais (Reed,
1973:42-44) . MacKaay focused on the defendant as his unit of
analisis but where thérevwas more than one charge per defendéﬁt
he took. the most serious charge as the kéy éffence (MécKaay,‘
.11976:5). In effect, MacKaay has collgpsed his &;ta; equating
cases to defendants. Hann did not explicitly define '"case" but.
~his chncern for the actual workload of the coﬁrtr;om itsélf
would seem to indiéate that a.ca§¢ would involve the appearance
of one or more accused persons in the court room, on one or mofe
charges(Hann,'1973:?01.1:96—97).‘Hann, also collapses his data
t0‘designate the case offenée type énd‘}he case defendant,
noting that the first.éategory encompasses the offenée that
rejuires the mosﬁ qour;ﬁ;esgqf;esi(pherfkgyrcggn;") and F?é”,

~

latter category involves the defendant charged with the "key

. : .
count” -(Hann, 1973:vol.1:96). Hann ranked "key counts”

~
past performénce with respect to the utilization of court

based on

resources as a.predictor‘of future usage. (Hann, 1973: vol

1:97).‘Hann justifies this use of the‘"case" b§ pointing tp his

focus on measuring workload in the court (Hann, 1973, vol.l:97) : ;
This a priori emphasis presentsvprébiems when a "case".coqsist&

of two counts that are closely ranked in the scale of use of

court resources. The count that is ranked higher will be

designated as the "key count" whereas the lesser ranked count

40 !z o 3
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will be ignored even though it might fZQuire a substantial
amount of court resources. Furthermore, multfple defendant

"cases" will be misrepresented as single'defendant cases using

s

Hann’s "key “count" classification.
Other problems with the use of the "case" as a unit of

analysis are identified by Eisenstein and Jacob (1973). The

authors point out that a "cese" can vary in terms of the number

of defendants (single ‘'vs, multiple), the number of events in

-~

question (single or multiple ,related or unrelated events) and
the multiplicity of counts of the same‘charge. (Eisenstein and
Jacem, 1973:716) . In, 'addition to the variability of the
dimensions, discugsed above,'classification of the types of
"case" requires one to make a priori decisions (like MacKaay and
Hann) that would eliminate variables that would possibly explain
the progress of the "case". For these regsons the unit of

analysis to be employed in this thesis is not the "case' but the

|3

"individual”.

1

The use of the’'individual as the unit of analysis first

eliminates the dilemna of an gapriori classification of the

units of analysis (such as Hann’s attempt ). "Individual" 1is
assumed to be -a separate and distinct unit . Thus collapsing of

Jdata would be eliminated. A second advantage is that the,unit

does not vary. Third, the use of the individual as the unit of

analysis would be traditionally correct in that historically the

case is thgught of as a conflict between society and the
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individual (Reed, 1973:42) . Féufth;'an advahtage of thé
"defendént" as ; focus would provide conSistency’with_stﬁéies on
‘diversion (Blomberg, 1979) and legal aid (Wilkins, 1975). Fifth,
a'criminal "case' with multipie deféndants could be split iﬁto»-
two cases,.resulting in the accused-personsjfollowing different
pafhs (Flanders, 1977:44).’Fiﬁally, it-£§ often>the caseathat'
more ;han one informatipn will be dealt Qitﬁ at one appearance;
tracking thé defendant will make this évident.

The specific unit of analysis employed for this thesis
'reflects both the "cage" aspéct as well as the indivi&ual- It is
drawn from thq definition of a "record" on the Vancouver
Provincial Court Case Pfoceséing System. Records are
distingﬁ;shed by an individual information number (the doclimemt
on whiﬁh the counts and charges are writtgni and an gccusedv
number . Thus each record reflects counts or charges ‘against an L.
individual from a single information. Herein lies the defimition
of "case" for the purposeg of the eﬁsuing analysis.

One dbvious.problem tﬁéﬁ'is evident here 1s the occurrence
of multiple:informations at one court afpearance.‘Thé data base
will reflectﬁthev%ccﬁrrencé of two appearances (one for each |
information3 whereas only oﬁe apbe;rance iook‘place:"

In Vancouver, when a ‘fail to appear’ charge 1is iaid (in
resﬁonse to a nonappearance by the accused) a ' new information.is‘
is iaid. The existeﬂce of a ‘fail to appear’ charge could

explain the lack of progress of the bfigiﬁai"éhérgé;'ﬁﬁf for the
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7 — . iih -
purpose of this thesis each record will be'assdhedrto be - 7 ?7
indepeannt of each étyer} Another problem of the unit of ?
analysis- includes the different times at %Hich informatiomn is - ' %
recorded. For example, if co-accused are charged with an offence . - f
after an.information has been 1éi&'againstvan6ther person or . E
_pérsons then a new information is laid for this additional . ,f o ;
co-accused, thus producing a new fecord. This situation could )
~,possibly hide.a complex case as two simple cases. In these
aspects the unit of analysis is 'deficient « , ? (
- Ty ' x - - -
(}& ‘
i / -
' .
. ) b
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IX. The Dependent Variable: Case Processing Time

¢ -

Whgn ohe-embo%ies the Rational Goal Mbdel as ébtheoretiéal
guide one 1s-1eft witﬁ the question "What 1is the goal of tﬁe | .
,‘orgdhiZaf¥0n"-'FromiPacker'we'éan see that”efficiéﬁcy (Crime
Contrélj aﬁd‘effe;tivene;s (Due frocess) are ébals of the
,'criminal‘justiCe process . In terms of operationalizing a méasufe

.of;effeptivengss one 1¢ faced with the,rela;iygly, S

non-quantitiable conceptiof justice{ Obviounsly one component of

efficiency is the time taken to process a case.

. ; i L _ o
Efficiency cannot be measyred by isolated gross measures of
, » » { j
"time . There must be some staadard by which to compare the

' ECtual times with' the idgél‘case processing time (Shetreet

,L979;4)1,Qneﬁstatggy,is”Lp;Lakeian,arbirraryhstandardWtq,guage,””,ﬂ;”,ﬁw
: ‘ 1 '
- case progessing times% An alternative method would be to take.a

population of cases ,measure their case processing times, in

order to discover the ‘normal” procéssing’time. This will enable

one to develop standards to measure the efficiEﬁcy of future
- - —~—— . ) : .7 ) ’ . -
processing times. Such an approach would “localize’ the

'One author who has operationalized the concept of "justice" is
Phillip Selznick (1969:1824~221) £

'ZThis method was employed by a major research project in the

United States;see Notre Dame University.l1973. Court Services

produce a repprt on cases that have an age of over 180 days ;see
"British Columbia. Ministry of Attorney Gemeral. 1977:25-39. -




i

standards radather ;haﬁropting for atproviﬁcial ér ﬁational s
measure;‘Nof only woulddfhe standards be specific Ed that - .
jurisdiction, but the inductive aﬁprdach'would enhdnge the
validity of the measuéel No longer would a éasé be considereq
Vdeviaﬁ; from an arbitrary\liﬁit but rathe;’dévian; from the
'no¥mai pfdcédﬁingi;imes for it‘s jurisdiction. | |

Case ptocessing time can be measured from a Variéty of

starting and end'points,(seerTable 1) . One must be careful to

- gelect a time frame-that reflects the emphasis-of theﬂoverall r

4 X .
project. If one 1is concerned -with actual court pr%feSSing time
- ’ .
)

it would be logical to measure the time from the first
appearance to disposition. This time frame would best reflect
the courts involvement with and responsibility for the“égse. The

A : L 0 . .
choice &f first appearance as the starting point reflects the
- N [ ] .

rﬁirstractivity~of~afeasewinwtermswofwschedhlingwit—inra—courtr—~~

.

room First appearance also reflects the presence of the
defendant or his agent 'in court. The choice of disposition as
‘the terminus reflects the last event in the "life" of the case

for that particular level of court .

// | i
———————— —— o —— o -

%he choice of first appearance is consistent with Court
Services” definition of the beginning of the life of a case;see

British. Columbia. Ministry of Attorftey General. Court Services.
1977:39. ' ; £ ‘
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X. Complexity of the "Case" - A Forgotten ‘Factor
In case law in the United States the complexity of the
case has been viewed as a legitimate reason for delay (United

States vs. Rosenstein 1973:716; United States vs . Schwartz

1972:506; People vs . Anderson 1973:366) . Complex evidentiary‘
— > :
requirements in'mail fraud and embezzlement cases have been

cited as valid reasons for delay. Other factors that have been

‘noted as complicating a case are multiple defendants and

multiple charges (Egited States vs . Davis 1973:117)
Tﬁe\question of the Variability of‘ﬁhé previous dimensiénsh
of the unit of analysis has not been fully addressed 1in thg'
research o; court &elay. MadKaay in his Montreal study o
acknowledgéd the pogential problem of the'multiple defendant,
case, stating that théyf“may'need:mqté’cﬁurt time"’(MéEKéay,
1976:5) 'but did not include it in his.analysis. Hann
'operétionalized his unit of analysis (thf(“key count") so that

examination of the multiple defendant or multiple count orb

charge case 1s not possible.(Hann, 1973:vol .1:95) Petersen

looked at charge distribution and Eoncluded that multiple charge ~

e

cases will often be dismissed at trial proceedings thus H;K{
/gs! are

shortening hearing time. (Petersen,1977:132) . These findi

at best frégmenﬁary, suggesting that a comprehensive analysis .

~.designed to explore the interrelationships between numbers of - - .

I
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charges, counts, defendants and case prbcessing time would be

-

fruitful. .

Similarly, statistics on court activity ignore the multiple ‘ .
defendant and/or charge case. It has beeén shown that published

‘statistics reflect activity in terms of counts, cases or

)
3

defendants.,What ever unit of analysis)is used, it appears théf
the‘prevailing assumpt;on is that one case (or count or
defendant) is equivalent to another in its demand for resources.
This‘resgafch endeavour ghalienges that ;ssumpt;ﬁn'by attempting" = =
to empirically establish the varigtion in the units of analysis ‘ 7;
used and by relating the variance to case processfw%ltime. In

essence, this is an attempt to redefine the differing concepts

of inputs for the courts. ) : .

B

'The assertion made here ispthat_individual case ;omplexity
affects the proceésing~timg of that case.rIndicators:of‘wr ' - .’f
compf%kiﬁy to be used in the ensuing analysis. are number of
accused, ﬁu;bérfof charges, and hqmber of counts. This
conteﬁtion falls under the rubric of the Rational Goal model
discussed aone. I am téking these’indicaéoré és reflecting
,éroperties of a "case" rather than as measures of prosecutor

behaviour in the charge process. Multiple charges couldsbe

construed as an attempt to obtain a conviction. In this light
more than onme charge could be seen as an attempt by the Xf
prosecutor to obtain a guilty plea to ome of the charges in , /{;

exchange for dropping the others. Alternatively, multiple'

L
o>
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pharges could be a result of mérely mulﬁipie incidents with the_
prosecpfor pursuing redreés for thesé?wrongdoinés-;An addigional
compoﬁnding problem, in this éartibulag instance i; tPe lack of
specificitylof indicators as to who laid the information.

Various actors (police, Cro;n Counsel, Justice of th; Peace)

can, and often.do, léy informations in the Vancouver Prov:[nc:[zall*Q
Court . Thus,, to 1ﬁferAbehaviour:from tﬁese indicators leaves one

open to varying interpretations'of the result, and searching for

an actor (or actors) to whom to attribute the result.

Index of Complexity . ' .

The index advanced here uses as indicators of complexity,

-

7 .
chargeé; counts and accused. A case with multiple accused could

bgicomplex in that: it would posssibly reqﬁire the scheduling of
more than one defence Co#n;el.iAlso mﬁltiple defendantfcésés
coqld produce mutually antagonistic defgnces for the respectiye
gaccused; In this instance the hypothesized multiple‘defences
could protract the questioning of the witnesses and the
argument . A case with multiple counts could require more court
time (if the facts are diffefeﬁt fof each charge) than a single
count case in that multiple witnesses might be required to pfove
each count. A case w}th multiple charges could be complex

particularly if the charges were a result of the same set of

facts . Multiple charges could produce differing burdens of proof
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for either the Crown or defence counsel resulting in lengthy

-queétioning of witnesses and protracted argument.

The variables used here reflect only the delineation
betwéen multiple and single events for the respective variables.
No attempt is made to examine different types of charges
(summary v;‘indictablej. Nor is any attempt made to greakdown

2
the category of multiple events for the respective
variébleé}eg;l—S c?arges; 6-10 charges)

The index of complexity (see Tablg 2) contrasts simple
cases with the categories of cbmplex cases . A simplércase hés

one count of one charge against one defendant. A complex case

has more than one occurrence of the respective variables

o

(counté,charges or accused) ¥or the categories 1, 2 and 3 of

complex cases there is only one variable that has multiple

occurrences . For categories 4, 5 and 6,tw6 of the three

' variables have multiple occurrences. Finally, category 7 has .

multiple occurrences of all three variables.

This project does noﬁ intend to discr%minate between cases
that have only 1 multiple occurrence of thg variables . For
example it is not the intention to state that a multiple charge

—
caseAis any.more or less complex than a multiple defendant case.
Little is known about the relationships béfween the variables
scharges, counts and.defendants. To make distinctiohs between

cases with multiple occurrences of only one of these variables

would be unjustified on the basis of the lack bf'empiricalr
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| TABLJ?)Z .
Simple and Complex

‘Complex Cases:

Multiple
*Charges

Multiple
Counts

Simple Case:

Sing]e: Accused, 
Chargg,
Count

(Comp]ex 0)

3
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evidence.
What 1s advanced here is that cases with only 1 multipie

occurrence of one of the variables (categories}l, 2, 3) are less

.
complex than cases with 2 multiple occurrences of the variables
~(categories 4, 5, 6). Eertainly the cases in categofies 1 to 6
- are less complex than cases with multiple occurrences of all 3
. . . N ' . / ’ .~
variables (category 7). It follows then that any one of the
categories with 1 multiple varidble should be less complex than
any one of tﬁe catggories of cases with two multiple variables.
, \3
Y
o~
»
- !
m?\ 51 _
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XI. The St;dy ’ )

An index of complexi£y was‘constructed using the
aforémentioned variables. Caées were sorted into‘cétegofies
depegnding on their relfﬁant’characteristics. For.ekample, if a

had a multiple accugsed, a single chafge and a single count

» it was aséigned to category 1. Categories 1, 2 and 3 were

aggregated to form grdup 1. (cases with only one multiple
variable). Categories 4, 5 and 6 were combiqed to forﬁ group 2
(cases with fwdﬁﬁultiple variables). Finally, category 7 formed

group 3 because ir is the only category with three multiple

7

variables. Statistical analysis was used to detefmine if there
were differences between groups of categories-(l or 2 or .3
multiple variables) and individual categories vis a vis case

processing time. -

The data used in this project were  extracted from the

Provincial Couft Case Processing System, a manégement

%heée‘giriables were recorded when the case was first
initiatled. As such, the index does not handle cases that hawve
elements-dropped at some later point in the process. It is
assumed that the case will remain constant throughout the
process . Therefore, it 1s possible that some cases may look
complex when in fact they are actually simple cases. For
example, .“drinking/driving’ charges are often laid together
under sections 234 and 236 of the Criminal Code. Often the bulk
of the court’s time will be spent on only ouwe charge. :
Alternatively, one or more of these charges will often be
dropped or stayed. This phenomenon could inflate the multiple
charge cases+ In this regard -the strategy is- deficient.—m«—r—

52




st e s b sy s e e kS et A e LR
~

information system used in the provincial courts of Br%tish
Columbia. For thisranélyéis‘the-data base is limited to cases T 7
d13poéed’of in Vancouver Provincial Courts (Criminal Division)
in 1978( - ? : /
A
“Variables not includ;ﬁ in the analysis are "case" variables
and accused»dembgraphic variables. Case variables not employed -

in this aﬁhlysis afe‘type of defence counsel, seriousness of

/
‘offence and previous record of tbe accqfed. Demographic

variables not used are ‘age, ragé OT sex. The main reason for

exclusion ;f these variables is the limited 'information basg.
Race, type of defence counSelf\previous recﬁrd and seriousness
of offence are not recorded by the information system.

Fof the purposes of the information system it was
discovered that, in cases where an acgused failed to appear at.
any point inrthg process,rthefcaSerremained—‘aétiﬁe'1~An active -
cése is a case that és currently awaiting iﬁs nekt court .\k
-appearance. In the instance where an accused fails to appear , a
new charge of failing to.appear and a bench warfant.ére
initiated. In addition the original charge remains outstandinge. -

/\Thé cases where an accused fails fo appear could bias thejffx~
mean processing time of any group of cases that a failzto app
charge isAin.'An example of this is an accused who fails to

Y -

appear on his first court dgte—and does not appear until he is

ZThis information was not always recorded on the file.
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apprehended on thé wafrant for his arrest, sbme 2 yegrs after
the oriéinal first aépearance. In this‘casekthe processing 1is
equal to the time from initiation to first appearance‘gigg the
two years tﬁét.the accuéed was at large on the wafrant {Qr his

arrest . Clearly, the two years between the time that the warrant

was 1issted and the timé tﬁe accused 1s brought before the courf
is not a true reflecfion of case proéessingmgime-‘It'was
therefore decided to eliminate all cases with prqéessihg times
of over 360 days from the analysiéa The agsuhption offered here
is that these cases (3445) have prdtracted case processing times
’gs a diregt’result of'd'non—aépearance.'lt was“thought.that the

inclusion of these severely protracted cases would bias the case

5

processing time for all categories of cases.

Statistical analysis was performed on the manipulated data

set"The statistical tests used were analysis of variance,

~

A better strategy would have been to exclude all original cases
where an accused fails to appear. Unfortunately this technique .
requires technical prowess that is beyond the scope of this
thesis. Eliminating all cases with processing times of over‘360
‘days assumes that this group of cases include cases that have
protracted processing time due to the non appearance of the
accused. This group may contain cases that are simply long, due
to other reasons. It is hoped that cases of the latter instance
are small in number. Also, the strategy used here does not
eliminate cases where an accused fails to appear, 18 apprehended -
and disposed of in less than 360 days. In this regard the

-, strategy is deficient.

*or ardis£ussiohwo£~£héwprphlemsﬁin,usinggthis,infg:mégiggﬁwwx.Wuﬁd

system for research purposes see Appendix A: The Project.
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differences in means tests and t-testsi
Analysis of variance Is appropriate for this project . As an

extension of the difference of means test , analyéis of variance

: ; - : . 4
allows for the testing of a relationship between variables with

r“nominal (or higher order scale) and an imterval scale"

(Blalock . 1979:335) . For this project the nominal scale variable -

is the complexity of thg Case; whereas the‘interval level

vériable is case 5r6cessing time . - R i
"Analysis of variance produces an F ratio. If the F fatio is

interpreted as significgnt then ther% is a statistical L

feiationship between the two variables that requires further

} )
investigation. The t-tests are then used to determine 1f there

are any differences between any means of the groups of the

'catlgories~(ie} group 1 vs group Z‘Vs. group3f. Finally, the

diffefepbeé in'ﬁeéhé”tééf,”Schéffe'B’féSt'(Kérliﬁgér.”1973:235);

compares all possible pairs of éategory means to determine

significant differenées.7 |
Certain.assumptions about data are inherent in the use of

these tests; normality of distributionm, equal population

»

_—— . Ty - —— =~ —— —

%or an excellent discussion of theée tests see Blalock:1972

his 1is done with a series of priori contrasts. A priori
contrast allows the user to specify the groups to be compared.
This test 1s available in the one-way analysis of variance
facility inm SPSS. (Nie et al. 1975:425-426) . "

%&heffEJSWteét~ﬂﬂfﬂnﬂa~pﬂsteriﬂf~testwinASPSSw'It was -selected .

Because its calculation 1s exact for unequai group/ﬁizes, (Nie
et al. 1975:428) ' /o
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~Rathéf, the results should be in

standard deviétioﬁs, indépendent réndom-saﬁbies ané the null
hypothesis that the population meansmare‘eqUall(Blaiock
1972:318) . The‘a;sumptions %£¥pormality of distribution and
edual‘péﬁulatioq éaandarg deviafions hold that "there‘ﬁill be a
constant area (or a proportion éfoégses)_between tﬂe mean and
ordinaté thch_is argiveﬁ distaﬁce)from therméah in terms of
standard deviation units” (Blalock 1952:99) . Thé assumption of
independent random.sémples holds that the.selectioq of a‘case

for one sample will have no bearing whatsoever on the : S

prébability of a different case,Bé&ng selected for another

sample (Blalock 1972:220). Randomization is employed in order
thét any case may have an equal chance of being included in the
sample. Thus, an unbiliased sample is chosen.

The analysis that follows here, has mot used sampling

&7

téChniqueS, but encompasses the entire population of cases’
(subject to aforementioned limitations) disposed in 1978 . Thus,

the data may be biased or skewed. Therefore, the results should

not be used to Infer characteristics of cases in general.

3 - .
terpreted as being merely

descriptive of the populationm studied. The assumptions of .

~

relaxed as every catlpgory of complexity has more than 50 cases

F

(Blalock 1972:223). }
e~

normality and equal\ population standard deviations can be

.



XII.bReeults

FromiTable 3.itvcan be_seen that the bulk of the cases
(11514 ot 932) are either simple™er have only omne multible | -
occurrence éf ehefvariaﬁies. Qf'thes 1&514 ceses, 7474 (60.42
of the total cases) ere simple and 4 }0 (32.6% of the to;al
cases) are either comblex 1 or complex 2 or complex 3 (singie
occurrence of multiﬁle vafiables). 0f the remaieing 765 (5.2% 0f
total cases) areg either complex 4 or complex 5 or complex é- The
remaining 98 (.8% of the total cases) fall into category\7, the
mosf complex category. NP A . ..
From Tables 4 end 5Vthe distriﬁution of thg caseload by
categories.of,complexity can ‘be seen. Fer categories 0 througﬂ 6
the B;ikiofweﬁereeseloea iéfﬁééééése& iﬁ‘60‘&éys*af:iéséiiéfﬁéi”f”
(é3.6’+ 30.1 + 13.2) of simple'cases (complex 0) are terminated"
in 60 eays or lese.‘Similarly, for this time f}ame, the
following proportione of cases are disposed' 61 4% ((16 1 + 30.6

+ 14.7: complex 1), 67.2%Z (32.2 + 24.3 + 11.7: compleﬁ 2), 54 2%

(22.0 + 19.8 + 12 .4: complex 3), 52.5% (10.’6’+ 24 .7 +-17.21

‘complex 4), 57.9%Z (24 .3 + 21.9 +°11.7: complex 5),

-~

!This number was calculated by summing the cases in categories
0, 1, 2, and 3. : A

the cases are’ processed.

]

SR e

Phe “bulk’ of the cases ig determined when greater tﬁhn 507%° OffimUMﬁuﬁiﬁﬁf
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TABIE 5 L
Case Processing Time (In Days) by Categories of Complex Cases
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(continued)

TABLE 5

Row
Total

31-60 61-90 91-120 121-150 151-180 180-360

1-30

Count

Row Pct
Col Pct._
Tot Pct

WO N
[9V] . .

o —HOo
—

98
0.8

26.5

7.1

11.2

7.1 7.1

7.1

24.5
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2783 3463 1533 1251
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61.7% (16.5 + 27.6 + 17.6: complex 6). This trend does not hold
‘true for the moét complex category of cases, complex .7. Only
,41.3% (9.2 + 24.5 +'7;1)of these cases are disposed‘of in 60
days or less. .

This difference between-cbmplex 7 and the remaining
categories is also evident in tﬁe proportion of cases disposed
of in less than 360'days but greater than 18b days time frame.
The proportion of cases in group 7 in.thisvtime ffame is almost
double that of the highest percentage of cases in all the other
categories (26-5% for comp;ex 7 as compared to 13.8% for complex
5).

This diffgrence is not evident for the ‘interval between 61
and 180'déys. Table 4 and 5 alsp sho? that in the tiﬁe frame
between 61 énd 180 days,’the proceésing of‘cases in categoryr7
is similaf to that of all the other categories. While 32.5% (7.1
+ 7.1 + 11.2 + 7.1) of the cases in category 7 are completed in
this time the propoft;ons of cases éompleted for the other
categories is as follows:>29.7Z (1;.0 + 9.6 + 5.1‘+ 3.0: compléx
0); 33.4%Z (13.5 + 10.4 + 7.2_} 2.3: complex 1); 26.2% (9.0 + 6.5
+ 6?9 + 3.8: complex 2); 37.9% (15.2 + 13.0 + 7.3 + 4.2: complex
3): 42 .5%Z (14.1 + 14.9 + 8.0 + 5.5: complex'4); 29 .3% (l10.1 +
8.5 + 8.1 + 1.6:chomplex 5); and 33 .6% (V12".4 4 12.4 + 5.9 + 2.9

complex 6).
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l(For Table 5 the F score produced by the analysis of
variance is 34.87. This &gg:e, with 7 degrees of freedom, 1is

significant at the .05 con dence interval. Thus, there appears

X
a >

to he a relationship between the two variaBles, case proéessing
,time and éfse complexity.
From Table 6 the siénificant differences between the groups

f catégories were as expected. Group 1 (no;multiple variable:l

cases) had a lower mean processing time tham the other. groups
- and significant différences résulted. Similarly group 2, the
'single occurrences of muit}pﬁe variables; cases had the next’
lowest mean processing time and was significantly different from
‘the other groups. Also group 3, with two occurrences of multiple
variable cases had the second highest mean précessing time. As
.expected, group 3 was significantly different from other groupé
of éases- Finally; -group 4 c&ses;'with 3 multiple occurrences of -
vgriables((the mosf complex type of case) had‘thé ﬁiéhest
processing time . Again, as ekpected_the most compléx group.of
cases was significantly diéferent froﬁ the ofher groups « fhu;
the index.of complexity advanced here is an empirically valid

predictor of case processing time. Put simply, the higher a

case’s complexity score the longer the processing time. At this

point it would be interesting to determine the effects of the
individual categories of complex cases on case proceésing time .
From Table 7 the individual category means can be seen.

T

Unlike the groups of cétegory means the distribution of the
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TABIE 6

Significant Differences Between -
Groups of Cases

Complex ity
. Growp 1 -
~ Category (0)

"~ Group 2

Category (1,2,3)

Group 3 .

+ Category (4,5,6)
Group 4
Category (7)
Total Cases

Group 1

Group 2

. Group 3 Grouwp 4 Mean
(Days)

* x  48.28

* * . 58.82

NA x Ty

S * NA . . 110.06

Y

R
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TABIE - 7

Significant Differences Between Category Means

=

Category of
Complexity

Total Cases

* * * * % * *

(Days)
48.28

57.19
50.66
64.4

69.46
73.76

57.35

" 110.06
53,44

=
; -
S &
. >
R
R S S
b
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iqdividugl cgfegory means are not as expected. Complex.6 has a
ean'éé 57 .35 days which is4lower than Complex 3. It wﬁs
e#pecte& that 'a mean of avcatégory with two multiple vatiaﬁles
wouldAbe higher than a meaﬁ of a éategq?y'with only one multiple
var{gble. It was also éxpectéd'that indiyidualécafegory‘means df
one group of complexfcasés would ﬂé significantly different than
individual cétegory’meaﬂé of'another group of complex casgs}
Table 7; i;;nstrating all poSsiblevéombinationé of category
means réveaIS'that this is mot the case . From Téble 7.1it- can be.
seen that‘Complexr7 is signifiééntly”differen; from ény of the
other categories. Complex'5 is significantly different ffom 3
other groups; Complex 0 (simple casgs),.Cpmplex lianﬁ Complex 2.
However, Complex 5.i$‘not significan£1y different from CompléX‘3

as would be expedted. Complex 4 1s oﬁly sighificantly different

from Complex 0 and Complex 1+ From tﬁe'initial hypotheses it - - -

would be expectéd that Complex 4 would also be gignificantly

different from Complex 3 and Complex i. Similarly‘an unexpected

>

- finding involves the significant difference between Complex 3

and Complex 2§ It was expected that since these groups each had
only 1 multiple variable that they would have no differences in

their procéssing times. Table 6 reveals otherwise. Another

g

-gsurprising result is the laék of significance between simple ’
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‘- cases (Comblex'O) and Complex}6 (multiple counts and multiple

chargeé). From the initial hypotheses it was thought‘that at

-~ &

léast the simple case would be significantly lower than any ome

G
(e

of the "2 multiple variable categories.
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XIII. Discuszon . K

We.have seen that the index of complexity advanced here

has empirical support in thé results of the groups of
categories .. Cases with three multiple‘variabies haver
significantly lénger proéessing times than two multipleAvariable
cases, one mulliplevvariable.cases and simple éasgs,
?espectively. Similarly, two multipleKQariableicasés~have longe;
;caSe»prdcessing times- than one multiple Qariable caées and - e
simpisicases; Fina{ly,'oné multiple“uariabieﬁcases»hévp longer
processing times than simple cases. | |
Fiom'the'literature in fhis area 1t has been suggested that

'phére is a definite absence of research on the impactAof

mpltiﬁle variable cases on case processing time. Even what

: 1ittle'rese§;ch'therewis~concerningwtheﬁimpact~0fwindiVidual> e <
variables 0; case processing time largely ignores>the variables
included in the index constructeq here kcouﬁts;kcharges and
defendants)¢\Howbver it is to the relative importanpe‘of the
individual variables tha; I now turm. |

While this index of cbmplgxity has empirical support,

questions about the relationships~between tbe variables have not

been answered. From the discussion’on the construction of the

index it was made apparent that there ﬁere'torbe no a priori .

¢

-assessments of the relative importance.of the 3 variables.

a
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Multiple counts, multiple charges and multiple accused were all

‘agssumed to be independent and equivalent in their respective

effect on case processing time. Table 7 reveals>~that this

assumption may not be valid. It can be seen that ﬁhltiple charge -

onl& casesi(complex 3) -have significantly longepkprocessfng
times than multiple count only (comple;:Z) Eaees._This may
indicate tha{ multiple charges afe more important than eultiple
counts in infiueecing case processing time.

In the same vein, questions concetning the relative ippect
.ofvmultitle aecused end counte ere efident. From Teble 7 it can
be seen that these typesveficaeee ere,not gsignificantly
different in terms. of case processing time . Does thiS'meen,that
their respeetive-effects on case precessing time are equivalent?

Also, when oee is seeking to estabi;;h rankings among‘

variables another question concerns the magnitude of the

differences between the variables, namely, "How muchtmore
imﬁortant are’ multiple tharges than multiple counts and multiple
chérges"? Unfortunately these‘questions‘can not be answered from

the analysis presented here.

Further "Research ‘ ™
To answer these questions concerning ranking of the
= variables further data .processing and analysis is required.

First, the nominal scale used to deseriBe the categories of -

~




cases nust be changed:tn an ordinal scale by using dummy
variables}i(Dummy variables create an‘ordinal‘scale from a
nnminal scale by assigningia zero or one score tn each of the
Anominel cateogries. Infpractice one'of tne nominal‘categories is’
"supressed" (Blalock 1979:535), that is it is assigned a score
of zero and acts es a basis of cnmparison’for the other ~ ;’),, 77 :
categories. The supressed variable gives the scale a starting
point, thus providing the necessary hierarchy for the
‘reqnirements of an ordinal scale.

Once theveategories hevenhegﬁ reduced to an ordinal scale
multiple'regres;ion analjsis is now possible and indeed
desirable. Multiple regression will enabie the user to predict a
singlevdependent variable from any number of independent

variables (Blalock 1979: 451). From the regression- equation, the

regression coefficients of each individual independent variableg

S . J _

can be determined. These regression coefficients represent the
amount of change that will occur in the dependent variable when
there is a one unit change in one independent variable

controlling for the other independent variables (Nie et

1975:330). These regression coefficients are sometimes ¢ 1ied

-

- ———————— A ———

P
'For an excellent discussion on. dnmmy variahles see._ ﬁﬁeret alJ,,iiei_e”r;

S,

1975:373-399 - : | S N



ﬁ S . "effects" of the respective independent variables can be
. a’ssesse’d, that is the higher the va»riable's partial coefficient
3 "the greater effect of that 'variaft;le Qh the independent variable.
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XIV. Policy Implicatichis
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An‘interesting finding relevant to the policy sphere, is
fhe'lérge ﬁﬁmbef of:muiiibiéivéfiéblé cases processed through
" the Vancouver Provinciél>Court- The implication of this fipding‘

is thgt cases can Vary 4in their component parts. Cases in

:complexity:categories:l toTJtﬁompriaeaneaily:401fﬂf;th§i§°£&L::xfzaaev,é
caseload. Thus, it 1is not possible to assume that éilécggés age’ :

“alike. - ) ) f, ”‘ ,H - :
Tﬁe variance in the component of the casgsfa;é-intéresting . ‘ -E

. . o ¢

if the aim is to determine the number of accused (as'opposed t&

. : . ' P S
. . e T
cases) that the court processes. If it is assumed tb@;,mﬁltipléﬁvg

PO P

e

1
R 'accused”caBeS“haVE*no~more*than‘twoﬁaccusedqwtheﬁ~thetdumberf§£

A}
-

' o , IR D .
peoplesprocessed is 18 .17 more than the number of cases. In the -,

o L,iventwthat ﬁultiple accused cases -have mo;e:tbqn'two:quuséd_:

N C R o

this percentage would'bereveﬁ higher.
phe

The variability in the unit of analysis"case‘ discredits

L4, L
”. €

the appropria{ﬁﬂess'of using that unit of analysis. For thisi .w? L

j reason, a supplementary approach’for measuring the activity of ° ¢
the courts would include a measure ofrcase,complexity-'one" R
variable that could be used to reflect case complexity is the . . . .~

~ . : .
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number of accused. This technique would providé the. user of

court statistics with a twovdfmensional unit of analysis. By “;

o .
=

:taking‘account of cése complexity this method Yould increase the 7 %

c?edibility of the unit oé analysis . Thus, a comprehensive '

pichreréf court activity woyld~be7pf6vidéd.rrr . -
ﬁsing thér’ﬁersbn’ (accused) as>a_un£t‘of énalysiskis

congruent with spther parts of the criminal justice process. The

Corrections branch of the Ministry of the Attormey-General in

British Columbia‘reports average senteﬂcg length for offender [j

(BritishVColumbig. Ministry of Attorney-General. Corrections

Branch 1980) The reporting of. the unit ‘accused’ in addition to

cases would enable the comparison of activity between ceourts and.

corrections systems. The present practice of reporting cases o
only, makes this impossible. e

A finding that appears to ‘have some policy relevance is the

¥

distribution of case processing tiﬁei,It has been shown tHat the »

. : # ‘ . o .
mean processing time for.wll cases appYoximately is 53 days.

i
Also from'Table 3, it can be seen that more than 31;72 of “the .
total caseload are above the aQerage processing time but below —1ﬁ
180 days% Court Services produces a ‘180 report; for Crown
Couasel.that cites each individual active case with an age of

over 180 daysﬂ(Br;;ish_Columhigf Minist;y of Attorney-General

Court Services 1977:25-39). Apparently‘Court Services believe

2Pertinent,dat'a elements cited in this report include existence
of a bench warrant, major offence, bail or custody status,
reason for next appearance, and number of "appearances. [/

-
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that those cases aged over 180 days require.attention'to

expedite their processing. Cases over the mean processing time

(53‘days) and under 180 days are not considered to be aberrant

therefore requiring attent’ien. Perhaps if these cases were

examined they might provide some insights into their protracted

cases might prevent them from becoming severely protracted ie;

over 180 days .




s

XvV. Apﬁendii A: The Project

The general idea for'the unde?taking of a court related
_study partially,grew out of a readings course that the author
completéd in the'summer semester of 1978. The readinés cdourse
focuse& on the structure and oﬁerations of Céndian courts in
general andrﬁritish Columbia courts in ﬁartichla:- It'wag no;ed
at thatiéime ﬁh;t ther; ;as very little research dealing
primarily with delay in the Canadian context. |

The con;ern fg¥ delay in the courfs wasrpromingnt in the
press some '8 modthg\Before the readings course was completed.

‘'The Ministry of the Attorney~General of British Coloumbia

ordered the staying of summary charges that were over 6 months
- - e - . - [ o I T S m e ST -

— - — &

old. The furor that resulted from this action sensitized th
author to the problem. It was in this coné?xt that the
substantive topié of delay in the Canadian‘courts was chosen.
In viewingrthe different strategies ;of research it was
decided that thevtechnique u;ed must satisfy the following
criteria. First, thg metﬁod mus% be practicablé- Qneiis always
thinking of the reall§ 1nteresﬁingfresearch questions rather .

than the ones that are feasible. Second, the méthod must be

feasible given time, space and energy constraints. Third, the

project %Fould be of some interest to the ‘field’ of crimimnal

&
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justice. The author hoped the project would not only be Lg
<& K N

interesting to personnél of the criminal justice but also help

: L .
to strenghen mgsearch ties between the “system’ and the academic
N : .

\ N \
world. Finally,ga requiremént of the master’s thesis was to

learn and‘apﬁly new researchcskills. The mechanics of doing
research ie; rgnpidg large datﬁ\sets, are as important as the
substantive part of the projeét.\ “

For theée reasons it was deci&éq to use an available data

source . The use of an available data ébyrée has the advafitage of
. AN . R

eliminating the time-consuming process Of\data collection.

"Available data is already collected and Hopéfully accurate . In

. ™ .
this case the data base iii;;:’:}great many cases. Using =~
available ‘data will also be" ome interest to the criminal
justice personnel. The fact that it is collected by the “fiield’

ensures its_ (the data) relevancy.‘fhe structure of the available

data made it necéssary for the author to learn the basics of

-

maﬁagement information systems and data ﬁanipulation.

After the data base was obtained (see section on the datal,

below) the remaining task was to use the data in a constructive

manner . It was discoVé;ed that the data did not contain a great
deal of defendant informétion. In fact the data elements were
limited to ‘name’, ‘sex’, ‘address’ and ‘date of birty?- Thus ,
many interesting research questions were unanswerable. The

variables comprising the index of complexjity were chosen because

h

they had heretofore never been examined in this manner.

o
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Concurrently, while developiﬂg an index of .complexity ;ﬁ%

+

author was involved with the sizeable task-of the literature

search. The task of the literature search was unusually long as

v

a good deal of the material was in the American context, often

in unavailable journals and reports. Thus, the search required

the ®authar to correspond Y}ph many different agencies and

5 b
¥
clearing houses 1in am effort\zéaobtain information. Also many

ol

libraries were accessed through inter-library loan.

In an& research project ‘nuts and bolts’ problems

invariably crop up before one can accomplish the substantive

part of the project. Problems such as theoretical arrd real

i R < - E4
access to. the data source happen invariably. Other problems such

as the manipulation of the actual data are specific to the

.

actual projéct'and require discussion.

o

If one is-attempting Lomuse,anuéxisting data base for  __

research purposes, official and real access will be required. Inm

attempting to secure access to the Provincial Court : Case

Processing System one must petifibn the Chief Prbvincial Court
Judge, in this case Judge Lawrence Goulét; for ﬁis coopefation'
in releasing the data. Subsequent to that stage, official
permission must be/ohtéined from Cou;t Sefxices of the Ministry

of Attorney-General for access to the actual data. The next

- stage involves real access when British Columbia Systems =

Corporation, upon request of Court Services, releases the

desired data and documentation. This process spanned

‘/!4%‘.‘ T T P
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approximately 14 weeks.

Probfems with the actual data revolve afound the way in-
which the information is stored. Aé a management information
system,ﬂthe data is stored in variabie,length format on computer
tape to increase storage capacity. Va;i;Ble length‘formét
requires thatrwhen one record endslthe subsequent- record begins
,inrthe’space4immediately thereafter. This is incompa;ible with
d’ or statistical packages suchiés the Sfatistical Package

. A 3 o
“Soctal -Sciences (Nie et al. 1975). S.P.S.S. requires . L _

. fixed léngth format (specif;éity of the area where the data is
stored) . To make the'?gfa base useful for statistical purposes a
program was written by Lee G . Herberts of Simon Fraser
University’s Computing Centre. This program is an informatioﬁ
’ret;ieval system‘which selects user-identified variables from
-the master file and-writes-them outrin»fi#edwﬁormatJ,Once;,,m,,wvﬁwﬁﬁw i
rele%ant Variabies are selected, therretrievai can be ;ompleted
and thé statistical prégrams written.
One last technical problem should be noted. Approximately "’
2100 rgcords on the original data file (17QIi records) have
missing dafaf4Miséing_data\is a result of an information Being
‘\sworﬁ, ié; a record being produced, but for same réason the
‘spbsequent data elementéhare not recorded. To ‘include cases with;

incomplete.data would bias the results. The biasing of the

D e — . S
S /

“~
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presults is an artifact of the missing values card and the
e . . . R .

v

compute card of S .P.S5.S. Therefore, any cases with missing data

elements were excluded from the analyses.
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