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Geography has been enriched by brrwidg from its 

neighhurs, yet that specially dmrked set of m i a l  
i . 

I - . noms that we call the 'law' hao been all but ignorgb'in 
i 

- 
'geographic work. This dissertation uses the law, w6ich 

Oliver Wendell Holmes referred twas a "great anthropolo- 

gioal document", as one route to understanding geographic 

, phenomen 1 .. 

t he-focus of &he study is on human territoriality, 

which 18 a Ly geoqra6 concept because i<involves ques- 
b - 

tions of accessibility. A cultural interpfetation of this . 
is explore hrough the medium of the Common Law tort of 

P trespas to land. Hore than three hundred cages were 
t 
\ 

looked at and this data base was used to reinforce an&\ 
1 

- I . I -  

clarify our .understan^ding of human .territoriality in its 

social context. Both law and human territoriality are L 

keen as significant, but neglected, determinants i f  the s 

geographic landscape. 

t 9 

One 6f the more important arguments ie that the 
L 

fuKctioning of a culture can be understood as part of a .. 
general proceps of evolution. The theoretical perspective 

that is developed pr&ides the' themes67 'stabil&y' and 
h./' 

I 

'tension', which are used in the law. 
, . 

Attention is focused, within this aamework, on topics of " 



geographio 'interest including environmental cognition, ' . 
r' 

environmental hazards, conflict between the individual and 
. . 

society over access to geographic space, and territorial 
> 

tensions brought about by invasions of privacy and by - - a .  

industrial pollution. 

The work is imbued throughout, not only with an 
1 

evolutionary perspective on culture that draws inspir'atipn 

from Da win, but also with a sem tic view that ,owes much f 6 - 
to the later work of 'Ludwig Wittgenstein. '1t is argueh 

. t '  \ 
R 

.. - that these two cogent approaches to ;nderstanding culture . b 6 

are not.only- compatible but mutually reinforcing. In . 
particular, both necessitate carek91 donsidCratibn of 

contexts. 

C 

The study concludes that finding solutibns to the . , 

. complex questions raised by, the geographic focus) on , 

location, requires the adoption'of a'temporal perspective. . b 
In thi; regard an evolutionary paradigm, incqrporating 

both variation and selective environmental pressures, is - 
- particularly apposite. 



It is intereating to contemplate a tangled 
bank, clothed with many plants of many kinds, 5 . 
wJth birds shging on t,he bushes, with various 
insects flitting' about; and with worms 
crawling through the damp earth, and to re- 
flect that these elaborately constructed forms, 
so differe,nt from each other, and dependent 
upon each other in so~complex a manner, have 
all been produced by laws acting .around us. 
These laws, taken in the largest-sense, being b - 
Growth with Reprodtqtion; Inheritance which is 
almost implied'by reproduction;,Variability 
from the indirect and direct action of the 

'./ 
conditions of life, p d  from use and disuse; 
a Ratio of Increase so high as to lead to a 
Struggle for Life, and as a consequepce to 
Natural 6e14ection, entailing bivergence of 

\ ,  " Character and the Extinction of less-improved 
forms. Thus, from the war of nature, P famine and death, the most exalted ject 
wMch we are capable of conceiving, namely the 

' production of the higher animals, directly 
follows. There is grandeur in this view of 
life, with its several powers, having been 
originally breathed by the Creator into a few 
forms or into one; aria that, whilst this planet * 
has gone cycling on according to the fixed law 
of gravity, from so simple a beginning endless 
forms most beautiful and most wonderful have 
been, and are being evolved. 

Charles Darwin 
d 

Understanding a people's culture exposes their 
normalness without reducing their particularity. 

Clifford Geertz 

Can one play chess without the,queen? 

-, . Ludwig Wittgenstein 
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CHAPTER I 

t 

INTRODUCTION , 

Purpose of the Study . 
b . . ., 

The cultural geographer is commiyted to the theor- 
$. 

etical perspective of 'culture' for disc I rning spatial 
t 

. J differentiation, as well as for analys'ng and understanding 

landscapes and the regular behaviours a soc'iated with them. k 1 

This particular study is concerned with abultural inter- 

pretation of one small, but nevertheless significant, part 

of 1andsc.ape activity, namely hyan territorial behaviour. 

The most general objective is to draw the attention 

of cultural geographers to the law, especially the Common 

Law, as a vast treasure-house, a corpus of cultural lore 

w - that is not only rich but virtually untapped. The study 

illustrates something of what the law has to offer and also 
- 

a way of incorporating it into a geographical study. The 

achievement of this objective alone would be satisfying. 2 .  

l ~ h e  validity of such a cultural perspective is discussed 
later in this chapter. 

*F3ora Laskin (Chiet Justice of the Supreme Court of Canada) 
writes, "What I see in your inquiry is a welcome develop- 
ment in the social sciences towards more interdisciplinary 
work by social scientists who have now discovered the 
importance of law other than as merely a system of sanc- 
tions." Personal Communication, April 5, 1977. 



More specigically, the study examines, through the ' 

. medium of the law of trespass to land and selekted cases . 
% assoc.iated with it, a cultural interpretation of human . - ', ' "  

"4% 
territoriality. It seeks to -reinforce .and clarify our 

9 

understanding of human territoriality, and argues for an 

increased. recognition of its potential sighificance in 

geographic work. 

~lthough such an aim has its own validity, the study 

attempts to go mhch further and to show how trespass law, 

as a part of culture, may itself be understood. A theor- P 

etical perspective based on evolulvionary ideas is presen- 

ted, and from this is derived a set of guiding statemen \- 
which are used to analy~e human territoriality as it is 

expressed in the law of trespass to land. The explanatory 

scheme, therefore, has to do with the functional nature 

of culture, and in particular the Darwinian-likb form of 

cultural evolution. 

The next three sections of this ~hapter~consist of 

some preliminary remarks on. the two concepts of 'territor- 

iality' and "culture ' that are at the heart of 
.\ 

this study. 

y. 3~here are, of course, other areas of the law that are not 
unrelated, such as that of Landlord and Tenant, but 
these are outside the scope of this study. 



. Implications of the ~eglect of 'Territqry' 
in ~ e o ~ r a ~ h l c  Thought. ' 

. -  Geography is a complex and evolving discipline 
, . 

which cannot easily be characteriaed, but there can be few 

of its concerns as central as that having to do with the 

location of th+ngs.4 MO e particularly the boncern is to 
/ 

4 
understand and explain the location of things in terms of 

4 
their context. In physical geography thr questions posed 

4 

\ 
and the envi.ronmenta1 .relMionships; that are drawn upon 

I 

for an explanation have to do with the physical-world, In 

. - human geography, on the other hand, it is the social envir- 

onment-that is the focus of interest in the explanation of 
d 

locat ion* 

In the last few decades many 

especially the locational theorists, . 
' .  tions of spatial order in terms of impersonal forces such 

8 

as 'gravity', the invisible hand of 'distance'. And, 
- 

indeed, they have not been without considerable success. 

Yet it is sobering to think how little of the detail of the 

evolving landscape, including the human behaviour that 'r 

 here are innumerable references to the central importance 
of location in geographic thought. See, for example, 
David Lanegran and Risa .Palm, An Invitation t o .Geography ,  
(New York: McGraw-Hill, 1973) p. 1. "... the major theme 
of geography -'the study of location." 



4 

takes place there, can be confidently 

distance function. For one thing, the idea, so pervasive 

in geography, that phenomena sort themselves out on the 

basis of some attraction to a central point, does not take 

sufficient account of the presence of countervailing 

forces that may be working to move them apart. Thus; when 

Bunge suggests that geographyts,central problem is that of 

"placing interacting objects as near to each other as 
4 

, 
possible, or simply,- the n e a r n e e  problem", we must remem- 

ber that optimal solutions may, also take the form of 

placing interacting objects as far away from each other as 

possible. Indeed, very often the reai problem in bomplex 

societies is to decide on competing choices. Thus the 

most glaring oversight in much spatialist work has been 

\he failure adequately to take into account a .complex and 
a. 

~han~ing'competition for the consumption of geographic space, 

and the resultant conflict over its control and use. Spa- 

-- 
'~illiam Bunge, Theoretical ~ e o ~ r o ~ h ~ .  (Lund: Lund Studies 
in Geography, Series C, No. 1,-1966), p. 33. In defining 
geography as the science of locations (p. 199), eunge 
draws.on a long line of German location theorists, in- 
cluding von Thunen, Alfred Weber, Walter Christaller (on 
central place, and to whom the book is dedicated) and ' 

August Usch. The essential-problem was seen as. the min- 
imisation of movement between objecta. The fact, however, - 

that some people may want to e x c l u d e  such things as gas ' 

, prisons, shopping-centres, and pulp and paper 
%6OnS from certain areas turns a rela-tively simple theor- 
etical problem.into a muchbmore 'complex one in real life. 



tialist theory has drawn its strength from em hasising 6 
function, and its major weakness is a reflection of both. . 

its minimisation of confljct and its atemporal quality. 

This 'functionalist' approach of spatialist geogra- 
\ 

phers deals>imarily with idealised areas that have inde- 
b # 

terminate boundaries and are defined in te'ma of movement. 
, 

\ 

Cogent as sucb study of geographic 'fields' has been in 

explaining locational patterns, it ignores the reality of 

a world divided into bounded spaces defined in terms of 
.+ 

possession, that i s  to say territories. The eontrol of 

access to such bou &aces and the locational proprie- 
3 

ties that flow from the differential possession of territory 
\ 

are obviously key determinants in the location of things. 

To study such 'locating' in a vacuum, where hyan control 
/ -_ 
over specific geographic spaces is not taken into account, 

seems to be a most unwise neglect, for it is abundantly 

obvious that a choice for the lo$tion of one'%hing nec- 

; . essarily entails a discrimination against the location of 
i- ' sbmething else. 

Yet impersonal 'geographic laws' that incorporate 

the distance function have come to be thought of as the 
- 

ideal against which reality is to be measured. Thus the 

gravity model, centrai place theory, and von ~hunen' 

concentric ring lanq-use model are thought of as 



against which the efficient and proper organisat$on or v 

' packing ' andacape should be j~dged.~ Thi8 is ' 
Of the t 

clearly expressed by Richard.Morril1 when he write8 that 

"if there is underlying order in human geography it is 
D 

that man iety try to'organise space efficiently, 

to locate activities and to use land in the 'best1 way. "7 

From there it is only a short step to seeing the geogra- 

pher's contribution to human welfare as "underTanding and 

manipulating space and spatial "' Onder- 
standing is a valid contributibn of the geographer but the 

manipulation, or packing, of space in the name of 4 

"efficiency" requires the authority of the wider community, 

of which geographers are only a small part. The appropri- . '  
ateness of a location for something certainly cannot be 

decided and enforced by uniform and universal geographic 

'laws' (although, of course, geograph'iq models can be of. 

6~ichard Chorley and Peter Haggett go so far as to argue 
that models, as idealised representations of reality, 
should constitute the paradigm of geography. See Richard 

% Chorley, and Pet* Haggett, eds., M o d ~ l s  in Geography, 
(London: Methuen, 1967), Ch. 1. 

4 

'Richard Morrill, The Spatial O ~ g a n i s a t i o n  of Society, 
(Belmont, California: Wadsworth, 1970) p. 20. 

'~onald Abler, John Adams and Peter Gould, Spatial Orgon- 
i s a t i o n :  The  G e o g r a p h e r ' s  V i e w  of t h e  W o r l d ,  (Englewood 
Cliffs, N.J.: Prentice-Hall, 19711, p. 21. 



help in reaching a decision). This is somewhat similar to 

saying-that the propriety of the law cannot be decided by 
f -\, 

Natural Law. In both cases there is an inherent confusion I \\ 

between descriptive and prescriptive laws.' Yet David 

, parvey in his Explanation in Geography-maintains that "ever 
?2 - 
since the 'uniformitarian' views of ~uttdn, 

have assumed that the phen'bmena they study are subject to 

* universal laws", and, of human he writes 
t 

10 specifically, that: 

. . . a growing number of are 
willing to examine the phenomena of human 
geography as if they could be understood in 
terms of universal laws ... The principle of 
'hidden order Githin chaos' appears in such 
work as a basic assumption. 

t 

Harvey puts his own' position unequivocally: 11 

There is every reason to expect scientific 
laws to be formulated in all areas of 

9~ontesquieu in the first chapter of Esprit d s e  Lois, 
,/ inquires why it is t.hat, while inanimate things. such as 

f' the stars and also ,$mimals obey "the law of their 
nature", man does not do so but falls into sin. 

'O~avid Harvey, Explanation in Geography, (London: Edward 
Arnold, l969), p. 109. 

lllbid., p. o Ronald Abler, John S. Adarns, and 
Peter Gould, Geographer 's View of 
the World. the principles which 
govern human spatial beha~ior are generally applicable 
all over the worldw ip. xiii), and they devotexonsider- 
able space to arguing the case for the view that science 
is "a supra-individual, empirical, ordering system." (p. 19). 



geographic research, and there is abuo- 
lutely no justification for the view that 
laws cannot be developed in human geography 
because of the complexity and waywardness 
of the subject matter. . - 

But, as Marwyn Samuels pointed out "if there are 'geogra- 

"12 phjcal laws'e they have yet to appear. 
* 

/ ; * 0 .  .. . 
Harvey's suggest1ol! that there is only a difference 

- -* 
. 

of emphasis between the explanatory schemes of those such 
.l. 

as Bunge and Haggett on the one hand, and Sauer on the 
--- 

other, seems on the face of it to skate too easily over * - 
fundamental issues. l3 As a cultural geogrdpher Sauer was 

more concerned with the place and time specificity of 

prescriptive norms than universal.and descriptive scien- 

tific laws. Sauer's approach was not uhlike that of the 

historical school in jurisprudence, which disposed of the 

idea that immutable and universal rules of law could be 
I 

discovered by showing that law is relative to time and 
" 

place and is a product of each nation's culture. There 

seems no compelling reason to suppose that the search for 

12plarwyn S. Samuels, "Science and Geography: An Existen- 
tial Appraisal", (Ph.D. dissertation, University of 
Washington, 1971), p. 84. Samuels goes on to point out 
that "the closest thing to a geographical law appears to 
be the 'law' of spatial proximity, ... [but] even this 
'law' is subject to serious doubt." 

13 David Harvey, E s p  Zanation in Geography .  



geographic laws will turn out to be any more succeseful. 
L 

/ 

1t is only fair at this point to observe that the 

implicit recognition of the normative nature of cultural 

environments grows daily. Positivist luminaries in earlier 

spatialfst thought, such as Brian Berry, William Bunge, 

Tors en ~hgerstrand, Gunnar Olsson and David Harvey, have 2 b 

recently all adopted fresh stances, whereby they demonstrate 

a more questioning and.humanistic concern for a proper 

spatial order. l4 But welcome as this is, it must still be 

\ borne in m i d  that geographers q u a  geographers have a 

primary responsibility to explain the world a a  it exists, 
\ 

rather than to attempt to change itaith the implied au- * 4 

thority of the discipline. 

To understand human expression and order on the 

landscape we must, at the very least, examine the cultural 
: 

narms that guide them, and t h ~  norms are defined by those 

who control bounded geographic spaces. The apedificity of 
C 

a sucial place i a  thus in large part territorially 

''see for example, ~rian-'Berr~, "A Paradigm for Modern . 
Geography," and Torsten ~agerstrand, "The w i n  of 
H m a n  C-raphy, " in D i r e c t i o n s  i n  Cecgraphy , Richard 
Chorley, ed., (Undon: &then, 1974); William Bunge, 
"The &mgraphy of Human Survival," Annals, Association of 
American Geographers, 63, Sept. 1973, pp. 275-295; 
Gunnar Olsson, Fir38 irr Egg, (Michigan Geographical Pub- 
lication NO. 15, 1975); David Harvey, S o c i a l  J u s t i c e  i n  
+ h e  Z i t ? ,  (Mndon: Amold, 1973). 



. 
-determined. There-are a number of sigqificant implications 

of such a territorially-based, as opposed a more univer- 
,- & 

sal, study of the appropriateness or i 

the location dr phenomena (whether obj 

These include a more explicit recognitio 

arising f;om and use of sp 

corporation of unassorted sets of phen 

study, and ag increased attention to g 

at the micro-scale. A territorial approach also invites 
L- 

a closer examination of the reciprocal relationship be- 

tween cultural horrns or rules and the physical and social 

environment (that is to say the conteit) in which they have 
\ 

their application. 

Culture ahd Rules 

When geographers use the term 'culture! descrip- 
-- 

tively they do so usually in the sensekf 'a way of life'. 

What they look for are characteristic regularities in the 

behaviour of people and in their spatial expression on the 

landscape; regularitieo which will show integration within 
* 

a cultural system and differentiation from other cultural 

systems. These regularities have a dual role, for they 
4 

generate behaviour to the extent that people conform.to 

them, and therefore they are explanatory as well as 
\ 



descriptive.'' That is to say that the regularities of 
\ 

behaviour within a group constitute its-norms (or 

standards) and at the same time the individual members of 

the group tend to conform to those norms. 
, 

l6 They do not 

follow them mechanistically as though they were some 

natural law, but humanistically in relation to an ongoing C - 
tension between social conventions and iqdividual desire. 

Although people are therefore by no means prisoners 

of tradition, their lives are sha d within the constraints 8" 

\ 
7 15€lifford Geertz remarked that, "culture 'is best seen nqt 

P omplexes of concrete behavior 'patterns - customs, ages, traditions, habit clusters - as has, by and 
large, been the case up to now, but as a set of control 
mechanisms - plans, recipes, rules, instructions (what 
computer engineers call "programsn) for the governing 
of behavior. " The Interpretation of Cultures, (New 
York: Basic Books, 19731, p. 44. Whpt culture is best 
seen as, however, will depend on whether i 
description or explanation. Other than 
conception of culture appears to be very 
used in this study. - 

16see, for discussion of rules in culture, James Spradley, 
"~oundations of Cultural Knowledge," in Culture and 
Cognition: Ru?es, Maps, and p l a n s ,  James Sprhdley, ed., 
\ 
(Sari Frahcisco: Chandler, 1972), p. 18. The work of 
Peter Winch, The Idea of a Socia cience, (London: 
Routledge and Kegan Paul, 19 &also pertinent to this 
discussion. He writes, "that all behaviour which is 
meaningful (thetefore all specifically human behaviour) 
is i p s o  facto rule governed." p. 52. It is true, of 
course, that one of the more interesting problems be- 
comes the conformity itself. The evolutionary perspec- 
tive of the study suggests an answer to this. 



of the more authoritative and controlling cultural no-, 

of which the law is an epitome. These norms-are b e ~ t  

thought of as fitting into definable social frameworks 

such as the law itself, or the price system, or on a -11- 

er scale, such institutions as the family, the church, a 
L/' 

hospital, or perhaps an English boarding-school. Clearly 
b 

there are numerous such social framelrorks and they bverlap 

in complex ways. Cultures, therefore, are not much 
t 

mnolithic as pluralistic, analogous in some ways to a 

variety of games eachc4with its own set of integrated norms 

and separate objectives. Behaviour in such 'games' is not 
. 

determined or dictated in detail by the rules, but rather 

is constrained by them. So, for example, when I play 

squash I am 'free' to act as I see fit, including breaking 

the rules, although to do that overtly is necessarily to 

forego the speGific, and socially defined, 
.+ 

objective of the 

game itself. Rules, then, do not usually say specifically 

all the things that -we m g e t  do, but'rather what we ~hould . 
not do if a specific objective is to be obtained. Thus to 

f '  
play the 'game' of going to church may require thq* a man 

does not wear a hat inside the church, and to play the . 

'game' of going to the cinema requires that he doestnot 
.< 

>ail to buy a ticket and,. just as in church,. dhat he does 
- \ \ 

not behave inappropriately when inside. 

of course, 'rules' may not be a satisfactory way of' 



explaining why there is behaviotir in a i 

. society in the first place. include 'hyqrn 

ngture', individual reinforcements ,(in Ski sense),' . - 
a x t h e -  constraints of the physical and sosial environ- 

ment. 
\ l8 Nevertheless, although it would be Uwi e e  to try 

to force the notion of a rule into a procrustean bed which 

encompasses all behaviour, it is evident that. it has a wide 

arid valuable application in cultural explanation.. . 
J .  

"H.L.A. Hart in The c o n c e p t  of Law. (Oxford: University 
Press, 1961), p. 9, uses as an exapple of rule-governed 
behaviour a man not wearing a hat in church, and then 
goes on to argue that going to the cinema once a week i\s 
a convergence of behaviour that is not tequired by a rule, 
and thus is not in effect rule-goverhed. But I find 
Hart's analysis not altogether satisfying. Let us sub- 
stitute, for his example of going to the cinema, going to 
church once a week. Can it really be said that such con- 

B 
vergence-of behaviour itfnot required by society, even 
though as'a rule of the society it is much less definite, 
and the sanctions perhaps weaker, than an explicit rule 
of, law? Cannot going to the cinema eachlveek be thought 
of as analogous to going to church, even if the pressure, 
to conform to the former norm may, in some societies, be 

1 only a pale imitation of the pressure to conform to the 
\ ratter? 

1 8 ~ h e  mere creation of environments, whether of churees or 
cinemas or f r o ~ t  parlours, calls forth a set of rulee for 
their use, just as the destruction of environments entails 
the destruction of the norms that fit them, unless such 
norms find refuge elsewhere. Of course, the unstated 

a great deal of social planning and design is 
Newly designed environments are expected to 
norins. There is an article by Alfred Etter 

"Mathematics, mology, and a Piece of Land," which I find 
easy to associate with this general idea. See Landscape, 
XII, No. 3, (Spring, l963), pp. 28-31. + 



i  his d'issertation focuses on trespass aw, which 

forms a pa;t of an especially formal, dcfinitked highly ' 
h 

organised body of rule., the law, deviation from bhich is 
0- 

punished. So cogent are these'rules in conat ning and r"i 
influencing human behaiiour , that it seems ~nconceivable 

that cultural geographer? can de'scribe and. analyso., land- ' 

scape patterns without frequent recourse to them. Tres- 
* 

pass: law, which supports the partitioning and organization' 
0 

geographic space, is particularly influential,-relating 

as it does to the accessibility of bo nded places. 
- 4 

I 
AS a system of ~ules, trespbsi law has been formu- et 

lated inductively, through human experience and judgement, . , 
t 

in innumerable caSes, as opposed to the. 'deductive' for- 

mulation of legfslative rules. .As such it forms part of 

/ . what is known as the Common Law. l9 It is a living and 
I 

evolving law, in the sense that it has grown enormously 

and-'cont inues to grow as new circumstances and conf lictrf 

require judges to declare what the law isand has been. 

' 4 3  19'Fhe various ises of the expression 'Commo Law' are 
referred to by Glanville, Willianis, ~ e a r n i n s  the L a w ,  6th , 

edn., (London: Stevens, 19571, p. 24. He describes it . 
as a "chameleon phrase". The English Common Law, ad- 
ministered by the King's courts, was originally con- 
trasted with the ancient- customary laws which varied 
from place to place and were admini~tered~in each local- 
ity. Subsequently, as local jurisdictions deckined, it 
came to mean judge-made law and was later contrasted 
with both statutory law and equity. 



It is also a stable and conservative law, tending often, 

to rigidity as a result of the doctrine of precedent 

whereby the declarations of law are largely irrevocable, 

eicept by a higher court. In order to keep some sort of 

fitment or harmony with changing conditions various de- 

vices for reforming the law have beenused. These include 

legal fictions, equity and legislation. *' This notion of 
\ 9 

culture as rules which guide behaviour and which, although 

@ 
stable and persistent, are subject to change in conformity 

with changed circumstances, seems entirely legitimate and 

unremarkable, yet some aspects of it have not gone without 

challenge, as we shall see. 
I 

Comments on the-Notion of Culture 
as Su~eroraanic 

The idea that culture is superorganic has been 

construed as an unwarranted and untenable reification, 

-4 whereby culture is wrongfully separated from the individual 

and made to seem unduly autonomous ( s u i  g e n e r i s ) .  'The 

present study views culture as a system of rule.8, of which 

the law is one set, and slearly these rules are in an 

*'1n a classic passage Sir Henry Maine wrote: "These in- 
strumentalities seem to me to be three in number, Legal 
Fiction5, Equity and Legislation. Their historical order 
is that in which I have placed them." Ancient Law, 
(Boston: Beacon, 1963; first published in 1861), p. 24. 



important sense supra-individual. More t h e  this, the 

evolutionary perspective used in this study has obvious 

superorganic implications. It is necessary therefore to 

ensure that the approach adopted is neither mi'gunderstood 

nor indefensible. L 

The notion of culture as a system of things which, 

for specific purposes, can be studied apart from the indi- 

viduals who constructed it, is evident in the writings of 

Karl Marx, ~erberi Spencer, and Emile Durkheim. Spencer, 

who coined t y  term ' superorganic' , used it as essentially 

equivalent to 'social', something that, as the word itself 

implies, was beyond the biological individual. 21 This idea 

of culture was given added impetus as a result of an essay 

published by A . L .  Kroeber in 1917. 22 In this he seeks to 

justify the not unreasonable proposition that culture and . \ . . 
heredity operate in distinguishable ways. Although Kroeber 

0 
expressly states that human beings are no$ only and wholly \. 
the products of history, he does suggest \&hat the role of 

the organic individual is a very limited one. Subsequent- 

-'. ly,'this view was most strongly urged by Leslie A.  White. 

21~nterna tiono2 Ency-lopedio of the Social Sciencee, 15, 
- 1968, p. 124. 

./ 
2 2 ~ .  L. Kroeber , "The Superorganic", American Anthropologist , 
19, 1917, pp. 163-214. . + 



For him culture was "a class of things and events dependent 
P 

upon symboling,' considered in an extrasomatic context. "23  

Using language as a surrogate for culture, White quite 

rightly'argues that although languages have ncbexistence 

without human beings, linguistic sciance proceeds as if 

2 4  
, 

mankind did not exist. 

Despite opposition to the idea of culture as a 

superorganic phenomenon, it was stated as recently as 1976, 

that: 2 5 

Among professional anthropologists, the 
past three decades have seen increasing 
acceptance of this concept and its impli- 
cations, but explicit rejection continues 
on the part of those who hold what we have 
called idealistic views of culture. It 
is not difficult to demonstrate, however, 
that the explicit rejectors are often 
implicit acceptors in the sense that their 
procedures of study accord with the view 
of culture as a superorganic entity. 

Even more strongly, it is suggested that, "if fruitfulness 

is accepted as a judgement of validits this concept must be 

2 3 1 v  t e r c a t i o n a l  E n c y e Z o p e d i a  of t h e  Social Sciences, 3 ,  
1968, p. 548. See also Leslie A .  "The Concept of 
Culture", A r n e r i c a ~  A n t h r o p o Z o q i s t  59, pp. 227-251. 

2 4  
I n t ~ r q a t i o n z ?  E n n j z l o p e d i a  o f  t h e  Social Sciencee. Ibid. 

25~rederick C. Garnst and Edward Norbeck, eds., Ideae o f  
" Z t u r e :  Z o u r c e s  a n d  U s e s ,  (New York: Holt. Rinehart and 
Winston, 19761, p. 35. 



s 

judged as valid. In the entire range of studies of 

modern cultural anthropology, Smplicit use of the concept 

1926 has been the rule., 

The continuing hostility to the idea of culture a's 

something beyond the individual (and implicitly this would 

seem to include a hostility to existing morality) is per- 

haps better understood in the context of the contemporary r' 
emphasis in most western societies (the United States in 

particular) on individualism, "Without exception [the 4 

various forms of individualism] take the view that society 

is an alien intrusion, an exogenous force-imposed on 

people from without that necessarily stultifies and 

inhibits human development". *' TO put this yet another way 
, *. 

we can say that the western democratic ideology emphasises 

personal freedom and the actAe participation of the 

individual. In this context it iso.eas o see how envir- 

onmentalists, such as Elworth Hunting f on,-and behaviour- 
ists, such as B.F. Skinner, are considered b B t e s  noires. 

Indeed, it is here that the real core of th& superorganic 

2 7 ~ e e  the comments of Robert Hogan in wisp6 and ~hohpson 
' "The War Betwqen the Words: Biological Versus Social 
Evolution and Some Related Issuesn, American P s y c h o l d '  ' 

- .  - *  
A -,-, , May, 1976, p. 364. 



problem is  to  be found ,  t h e  idea, anathema t o  many, t h a t  

man i s  a p  p e t  o f  h i s  c u l t u r e .  -9 
Thus it i s ,  f o r  example, t h a t  C l i f f o r d  G e e r t z  

i n s i s t s  t h a t  c u l t u r e  is  n o t  a  power bu t  a  c o n t e x t .  ** But 

what i s  a  c o n t e x t ,  i f  n o t  t h e  s i g n i f i c a n t  and  f u n c t i o n a l  

r e l a t i o n s  between t h i n g s ?  S u r e l y  t h e  idea t h a t  o n e  t h i n g  

a c t s  upon a n o t h e r ,  and i n  t h i s  s e n s e  h a s  power o v e r  i t ,  
I 

g o e s  t o  t h e  h e a r t  o f  what w e  mean by c o n t e x t .  G e e r t z  

m a i n t a i n s  t h a t  code  i s  n o t  a d e t e r m i n a n t  o f  c .onduct ,  b u t  

i f  n o t  t h e n  t h e  word 'code' i s  s h o r n  of much o f  i t s  u s u a l  

meaning. *' I t  seems t h a t  t h o s e ,  l i k e  G e e r t z ,  who oppose  

t h e  s u p e r o r g a n i c  i d e a  d o  s o  b e c a u s e  t h e y  want  t o  l o c a t e  a  

s o u r c e  o f  v a r i a t i o ;  ( f r eedom)  a t  t h e  l e v q l  o f  t h e  i n d i v i -  

d u a l ,  and t h e y  f e a r  t h a t  d e t e r m i n a n t s  o f  a n y  k i n d  p z e c l u d e  

t h i s .  I f  t h i s  i s  indeed  so, it i s  a  fundamenta l  error. 

For w h i l e  t h e  s e l e c t i v e  p r e s s u r e s  o f  e n v i f o n m e n t s  a r e  

u l t i m a < e l y  d e t e r m i n a n t ,  t h e  raw material on  which  s u c h  
* 

s e l e c t i o n  o p e r a t e s  i s  ' v a r i a b l e ,  b e i n g  e i t h e r  randomly 

c r e a t e d  o r  p l a n n e d ,  and t h e r e f o r e  t h e  d i r e c t i o n  o f  human 

and c u l t u r a l  development  r emains  b o t h  open and 

" ~ l i f f o r d  G e e r t z ,  I ~ r e r r r ~ T  itiov of C u l t u r e s ,  p.  14. 



pluralistic. 30 It is, after all, the essence of Geertz's 

own contextual approach that symbols fit together, that 

in making sense they are dependent oc'the given circum- 

stances. It is therefore difficult'to see why a semiotic 

approach to culture should not be compatible with a 

deterministic model of adaptive fit. 

A recent dissertation in specifically 

criticises the superorganic idea as it! has been received 

in American cultural geography. Much what id said 

there is acceptable. The general proposition that most 

cultural geographers have been careless in their defirfi- 
f- 

tion and use of culture seems fully justified. The alter- 

native interactionist methodology that is proffered, which 

focuses on the role of indi,viduals in social interaction, 

and implies that man is essentially an active and free 

agent who can re-define his world,is laudable. It is a 

perspective that includes a humanistic criticism of unduly 

psitivistic and environmentalist positions, and thus 

. 
h 

30'~nvironment' is used throughout this study to refer to 
the cultural environment as well as'the physical. ' See 
John Dewey, L = ? ? ' - ,  The Theory of Inquiry, (New- York: 
Holt, ~inehart; and Winston, 1966), Ch. 3, entitled 
"The Existential Matrix of Inquiry: Culturaln. 

31~ames Duncan, "The Superorganic in American Cultural 
Geography: A Critical Commentary", (Ph.D. dissertation, 
Syracuse University, 19771, Ch. 1. 



indirectly of the worst aspects of the social s t a t u s  quo.  

As such it is not dissimilar to criticisms put out by the 

Frankfurt school of critical social theory, phenomenologists, 

and humanist Marxists. It is a way of looking at the world 

-which rightly draws attention to the importance of values 

and meanings, and the worth of the socialself. In 
- 

attacking methodological individualism and methodological . 

holism, the study draws-welcome attention to the interme- 

diate scale that focuses on small group situations, and in 

emphasising social interaction in geographic settings it 

adopts the currently popular ecological framework for 
1 

analysis. 3 2 

With specific regard to cultural geographers, it is 

argued that the world they describe is "a world in which 

the individual is largely absent, consensus prevails, 

deviance is ignored; it is a world untouched by internal 

conflict. 1133 Such strictures against the conservative bias 

of a functionalist view of order are well-deserved. Much 
d 

6" 

e. \ 

32~ethodological individualists discount the importagce and 
status of social wholes and methodological holists dis- 
count the role of individuals. The argument be%een them 
appears somewhat futile, rather like two architects d$s- 
puting the relative importance of a building's str 
and the materials used. 

3 3 

Critical Commentary," p. 213. 

-Ye 
Duncan, "Superorganic in American Cultural Geography: A 



more attention should indeed be paid to the detailed 

analysis of indiyiduals interacting in localised situa- 

tions. This, however, does not entail acceptance of the 

accompanying contention that "the superorganic notion of 

culture is a metaphysical notion that is basically non- 

operational,.: which cannot "be shown to have any value as 
2' 

an explanatory principle in any specific empirical 

study. I, 34 

The attack that is made on the ontological status 
C 

of culture (which it is claimed is the prime objective of 

the study) is less than persuasive. In the end it becomes 

a fine philosophical argument, in which one is entitled to 

ask such follow-up questions as, if culture does not exist .. 

as something separately identifiable are we also to say that 

'supply and demand' and 'meanirgs ' have no ontological 
status? And why should redefining culture as a set of 

social contexts, as we are urged to do, improve its onto- 

logical status? 35 At best it is an elusive (and positivis- 

tic) task to examine the existence of something. At worst 

it is quite unrewarding, and the criticism of the auper- 

organic seems seriously misdirected at this point. 



Questions of ,explanatory utility do not rest on questions 

36 of ontology. 

/' - 
The more important and realistic task, ,which is 

largely adopted in the study, is the examination of the 

a a e  of the superorganic notion of culture. PoJlwing 

Geertz's thinking (and before him Wittgenstein), the 

appropriateness or inappropriateness of this use must be 

looked at in the particular dlrcumstances. Sometimes it 

will be a reasonable and justifiable strategy to consider 

culture as something autonomous (sui g e n e r i s )  and even .de- 

terministic. For example, it can be used to refer to 

complex systems of cultural control mechanisms which have 

7- 
0 

a certain mohentum and logic of their own, as Jacques 

Ellul and Herbert Marcuse 'have cogently demonstrated. 37 

3 6 ~ h e  belief that, they do seems to have inspired the 
question, "why after all should one attempt to explain 
human phenomena in terms of non-physical phenomena when 
w n e  wouldn't dream of trying to explain natural phenom- 
ena in this way?' Ibid., p. 5. 

37~acques Ellul, The  ~ e c h n o  ~ o ~ i o d l  S o c i e t 3 ,  ( ~ e w  York: 
Vintage Books, 1964); Berbert Harcuse, One Dimensional 
v ~ r ,  (Boston: Beacon Press, 1964). The idea that the law 
somehow hovers over us and transcends the everyday va- -. 
garies of life may not be palatable, but in the en 
really c m e s  d m  to a question of the appropriat 
emphasis in the particular circumstances. I do no think 7 
that it would jx difficult to swallow the suggestion that 
our lives are shaped within the constraints of those 
authoritative and controlling norms that we call 'the 
law'. 



of course, this can be carried t& far, and the tendency 
4 

to adopt a unilineal approach as opposed to a multilineal - 
* 

one, thereby minimising the significance of localised con- . 
texts, can properly be faulted. But questions about an 

- 
elusive o n t o l o g i ~  status are not very helpful in deciding 

1 - 
whether a concept is either useful or likely to survive. - 
The argument should be switched to the methodological 

plane. In this regard, it is my view, that when carefully' 

used, the suparorganic notion of culture is a valuable one 

that complements other approac$es and helps us to under- 

stand the world around us. 

Organisation of Study 

No study of 'breadth can pretend tb be informed by 

expertise in all areas. It is all too easy for the writer 

to bruise other men's flowers in his travels. I can only 

say that I have tried to tread as carefully as I can. In 

some cases the ghysical limits of the study itself have 

made it impractical to explore an idea in as much detail as 

would have been ideal. But, more than that I am acutely 

conscious of the conflicting need when- reaching out to also 

hold back in the face of the world's relentless complexity, 

variability, subtlety, and frequent incomprehensibility. i 
Despite this there is ample justification at this time in 

- 
geography for going out on a limb, albeit chtiously, in 



', 
order to get a broader view. 

It is also necessary to caution the reader &the 
d 

use of law in this study. The dissertation is not about 

the law as such. Instead the law is used as a source of 

data t h a e s  taken to represent an Anglo-Saxon cultural 
, 

conception of territoriality. Although the examples that 
I 

are drawn from the law of trespass to land are not confined 

to any particular political jurisdiction, they are always 

from within the Common Law tradition. '* As such they are 
' 

part of a diffuse, but continuous, cultural realm. More Q 

than three-hundred trespass cases were looked at, and 
# 
Z 

although the selection of cases dsed in theystudy was a 

personal one, it,is not unfairly representative. 39 Never- 

theless, the richness of available material did at times 

threaten to present a logistical problem. In this regard 

3 8 ~ h e  English cases, which are predominant in the study, . 
are more useful for comment on,thtS development and 
basic principles of the la . North American cases are 
sometimes more fertile wh it comes to understanding 
some of the modern tenden d ies. The use of case exam- 
ples from different jurisdictions is usually avoided by 
lawyers, but providing that the jurisdictional limita- 
tions are borne in mind, there is no reason for social 

p scientists to be similarly deterred. 

39~lthough, inevitably, relatively few cases dre focysed . 
n 

on in the analysis, this is justified by the fact that 
reported cases incorporate precedent. They therefore 
represent (to varying degrees) a continuous line of 
judicial thinking. 



i. 
4 

L 

5 

- 26  

-w J 
it needs to be said that the Common L& ia an eytra- 

,ordinarily under-exploited source of material which could 

be used much more by.cultura1 geographers. It can be 

likened to an enormous cluttered attic iilled with factual 

material and concepts, many of which have geographical 

relevance. The careful sifting and accreditation of facts, 

the determination of significance, and the application of 

culturally distilled wisdom in the form of precedenF, cry 
I 

but for analysis. The combination of legal rules and the 

detailed, particularist, methods of the Common Law are 

especially appealing to those cultural geographers Gho 

favour a semiotic approach to their work. 

- An additional, and very considerable, advantage of 
,- 

using the data provided in law libraries is that it is per- 

haps the'.closest that we can come to a laboratory-Like 

study of ordinary, everyday, human behaviour. For those 
%, 

who are sceptical of the veridicality of behaviour in 

traditional laboratory settings, this offers a most wel- 

come alternative; 4 0  it also avoids the ethical questions 
6 

'Osee Harold I). Proshaneky, "~nvironmental P 
and the Real World", American 
pp. 303-310. 

8 



that arise from naturalistic experiments. 
41 

. . 
The focus of the study is on h-n territoriality 

as this is expressed in the Common Law tort of trespass to - 
land. Chapter Two surveys the literature o ritory and a- 
identifies 'some of the. more prominent characteristics of 

the concept. A sharp distinction is drawn between territdry 
0 

and the sociallp-constructed idea of property. The signi- 

ficance of territory as a geographical concept is evalua- 

ted. The setting of the stage is completed in Chapter 

Three by an examination of the law of trespass to land, 

including an outline o> its historical background. certain 

parallels are drawn with the characteristics of territory 
-. 

identified in Chapter Two, especially with regard to the, 

significance of 'possession' which lies at the heart of 

what we mean both by territory and the law of trespass to 

land. 

A theoretical perspective of cultural evolution is 

developed in Chapter Four which draws inspiration from 

41~ee Irwin silverman, "Nonreactive Methods and the Law", 
American P 6 y c h o ~ o g i s t ,  July 1975, pp. 764-769.  In 
discussing some of the ambiguities in the law Silverman 
writes: "Laws are enacted in response to existent 
conditions of society, and I doubt that the Comnon Law 
regarding .trespass, harassment, disorderly conduct, or 
criminal negligence anticipated the coming of psycholo- 
gists with a naturalistic research bent." p. 769 .  



Darwin. The work of the sociobiologists, espectaliy the , 

recent work on the evolutionary problem of altruism, is 

seen to be helpful in the development of this perspective. 
) 

The arguments, however, are by no means primarily biologi- 

cal, on the contrary they are greatly influenced by the 

pre-emin 

Ely,  

genstein 

eptvwork of Ludwig Wittgenstein on meping. Witt- 

's later work is interpreted in such a way that it 

is not thought to be inconsistent with an evolutionary ,, 

point of view. Indeed, it is suggested that not only is it 

compatible with such a viewpoint, but that the two together 

are mutually reinforcing. 

The framework that emerges is used to analyse the 

law of trespass to in Chapters Five and Six. These 

chapters revolve the themes of stability and ten- 

sion, respectively. In the former the emphasis is on the 

problem of a certQjrn and predictable environment, and the 

analysis focuses on cognition and hazards. The latter 

focuses on two fundamental tensions which seem to pervade 

all cultures. The first of these is the tension that 

inevitably arises in human interaction as a result of sep- 

arately i,dentified interests. The second is the tension - 

that accompanies change. 

Finally, in Chapter Seven, within the context of the 

spatlal framework provided by territories, the compatibility 

of the evolutionary and semiotic approaches, both with the 



discussed. The study concludes 

the complex questions raised by 

location, requires the adoption 

study of culture, and with understanding the fact and 

significance of man-made geographic variation., is 
, 

that finding solutions to, 

the geographic focus on 

of a temporal perapqtive. 

L) The evolutionary paradigm not only incorp~rates such a 
perspective, but also goes a long way towards providing a 

42 theory of landscape. 

4 2 ~ h e  evolution of culture is implicit throughout this 
study. Such a perspective recognise~~that all thought 
is a selected combination and recombiQation of existing 
eleme ts, together with an irievitable degree of variation. 
There2re many of the ideas that are commented on will 
have a long history. If this is not always referred to, 
it is because the emphasis is on the utility of ideas " 
rather than their origins. 



CHAPTER I1 

NATURE AND GEOGRAPHICAL SIGNIFICANCE 
OF HUMAN TERRITORY 

Literature - 

Writing in 1971, Jean Gottmann made the statement 

that "amazingly little has been published about the concept 

of territory, although much speech, ink, and blood have been 

spilled over territorial disputes. ' "l Although he was 

referring primarily to national territories, his Lords are 

true of the notion of territory in its broadest sense. 

The geographic record in this regard is a dismal one, 

the more so when one fully recoqnises that territory is a 

key geographic concept because it involves accessibility and 

2 
thus location. Not only has there been very'little written 

on the concept of territory by geographers, but also what 

has been written has usually been derivative, in t M  sense 

that it has applied-existing ideas of territory to 

l ~ e a n  Gottman, :ha ? [ . ; y : i f i c a A c e  of Territory , (Charlottes- 
ville: University Press of Virginia, 1973) p. ix. 

*1n the words. of Thomas Saarinen: "Territoriality appears 
.to be a key concept for geographic study of environmental 
behavior.'" Thomas F. Saarinen, "Perception of Environment", 

. ,  .. . . . .  
-7 .' . . L , .  7 ; ; . 2 - .  . . 2 . . ; , 

('dashington, D.C.: Association of American Geographers, 
1 9 6 9 ) ,  p. 12. 



geographic problems rather than developing geographic 

understanding of the concept itself or assessing its impact 

, on current geographic theory. Apart from Gottman's book 

on The Significance of Territory, which is confined to the 

national scale, the most comprehensive general commentary 
* 

on territoriality by a geographer is that of Edward Soj,a 

in a 1971 A.A.G. Resource Paper under the title of "The 

4 
Political Organisation of Space." Soja does not incorpor- 

ate new material but rather attempts to transfer conclusions 

about animals into the realm of political geography. This 

is a suggestive, but not effective, argument. The review 

3 ~ e e  for example: Edward W. Soja, 'The Political Organisa- 
tion of ,Spacev, t:'ornn;issio.~ on College Geography Resource 
7 I L  er  Yo. 8, (Washington, D.C. : Association of American 
Geographers, 1971); G.B. Norcliffe, "Territorial Influ- 
ences in Urhan Political Space: A Study of Perception in 

, Kitchener-Waterloo", The Canadian Geographer, XVIII, 4, 
1974; David Ley and Roman Cybriwsky, "Urban Graffiti-as 
Territorial Markers," Annals, Association of American 
Geographers, Vol. 64, 4, 1974; Emanuel Maier, "Torah as 
Movable Territory," Annals, Association of American 
Geographers, Vol. 65, 1, 1975 (strong criticism of this 
article was made in a Commentary in the Annals of March 
1976); John C. Everitt, "Community and Propinquity in a 
City", Annals, Association of American Geographers, Vol. 
66, 1, 1976. 

4~ottman, Significance of Territory, p. ix: Soja, Voliti- 
call Organisation of Space." 

5~ottman, referring specifically to Soja, writes (p .  1) : 
"Some geographers have tried to transfer, somewhat 
hastily, conclusions about animals into the realm of 
political geography." 



1 

of the literature is also limited, so that it is difficult, 

to see where the paper adds anything of substance to exist- 

ing knowledge or alternatively extends the geographic 

conception of territory, other than to the extent that it 

draws needed attention to a most important geographic idea. 

Surprisingly, in general, the material on territoriality in 

works on political geography is weak and almost non- 

existent. 6 

8 

At the smaller urban scale of territory, Douglas 

. . , ,  , i i , 4  , published in 1977, is an interesting and 

7 
useful book by a geographer. But here again the material 

6 
See for example : Lewis M. Alexander, Wor Zd Po Zi tica l 

, - .  
, ,?bL:, Second Edition, (Chicago: Rand McNally 6 Co., 

1 9 6 3 ) ;  Saul 9 .  Cohen, qecgraphy and Politics in a Korld 
. .  . - , .  . , 

. - < .  :, ( N e w  York: Random House, 1963) ; W.A. Douglas 
? .  . * .  .Jackson, . - _ *s 2,:: Geographic Re lationships, (Englewood 

Cliffs, N.J.: Prentice-Hall, 1964); Harm J. DeBlij, 
. .,,.:. v i 7 -  , ? -  J . ? ~ ~ " 3 ?  - - Seogrcphy, (London: John Wiley & Sons, 
Inc., c967); G.R. Crone, Bsckground to PoliticaZ Geography, 
(London\Museum Press Limited, 1967); Charles A. Fisher, 
ed., F a e 4 . , s  : v t  c 7 1 t  t i ~ a Z  Geography, (London: Methuen h '  CO. 
' ~ t d . ,  1968); J.R.V. Prescott, The Geography of StaCe 

: - ?  ;. , (London: Hutchinson 6 Co. (Publishers) Ltd., 
1 9 6 8 ) ;  Roger E. Kasperson and Julian V. Minghi, eds., The . - . .  . . - - . . . J . : x z l z  .- P ,  .+ o g r i l p i p ,  (Chicago:. Aldine Publish- 
ing Company, 1969) p. 71: They state that territoriality is 
a fundamental notion in political geography and they define 
it as the "propensity to possess, occupy, and defend a 
particular portion of space." But although they give the 
concept of territory more attention than the other works 
crted, it is still inadequate in terns of their own 
assessment of its importance. 



on territory is no more than a short and'lively presen- 

tation of existing ideas, and it adds little to the 

discussion of territory in Irwin Altman's The Environment 

a n d  S o c i a l  Behavior, published earlier in 1975.* In short, 

w h p  any geographic material which direct9 our attention 

to the concept of territory is welcome because of the very 

paucity of such material, it has so far failed to increase 

substantially the geographer's knowledge and understanding 

of territory, or to generate an application of the concept 

and a theoretical perspective that are useful geographi- 

. cally. It is unlikely that these aims will be achieved 

overnight, and in any case real progress will require much 

more concerted geographic attention to the topic of 

territory than hitherto. 

? 
Of the literature on territory~outside of geography 

4 

itself, that dealing with animal territory is substantial, 

but it does not concern us directly here. The works deal- 

ing with human territory, or which are closely related to 

it, can be conveniently divided into three major groups. 

Firstly, there are those that have to do with the nation- 

' 5 .  Douglas Porteous, Environment and Behavior: Planning 
; r j  Everyday ! i f ,  (Reading, Massachusetts: Addison- 
Wesley, 1977). 

'1rwin Altman, e t v v i r o n m e n ~  ~ n d  S o c i a l  Behavior, 
(Monterey, California: Brooks-Cole, 1975). 



state and the notion of- sovereignty. Although seldom 

referring specifical.ly to detailed ideas of te~ritoriality, 

this literature is concerned with remarkably analogous 
1 

concepts and forms.of behav$our. It is also similar to the 

interest of the specialist in political geography in which 

"territory appears as a material, spatial notion establish- 

ing essential links between politics, people, 

natural setting. "9 A great deal of energy has 

cised in the field of political philosophy over the problem 
. A  

of what constitutes sovereignty. More practical concerns 

of political science and international relations have had ,. i 
a -. 

to do with boundary disputes and the control of resources 

within a national territory. - ,  

The value of the term territory for political and 

1egal.use - at this large scale is "to designate a portion of 
. 

geographical' $pace under the jurisdiction of certain people" 

and coincidentally to draw attention to the separation from 

other territories under different jurisdictions. lo I;- 

. * .  g~ottman, S i j ~ : ; ;  i o r r - e  9:' T e r r J t o ~ ~ ,  p. ix; Soja, "Political 
Organisation of Space", also maintains that territoriality 
provides an essential link between. society and the space i-t 
occupies, primarily through its impact on human interaction . 
and the development of group spatial identities. 



Gottman's opinion the significance of territory at this 

? level has evolved considerably in the past, due in part to 

technological progress which "freed people from their tight 

bonds to %he nourishing soil and gradually increased the 

mobility of people and goods. "I1 Paradoxically he sees 

this loosening of the bond between people and land as in- 

creasing the significance of the.partitioning of , space, 

that is of territory. As he correctly points out "terri- 

torial sovereignty became an essential expression of the 

law, coinciding with effective'jurisdiction. "I2 Authority, 

in other words, came to depend more and more on spatial 

control as opposed to the paramount allegiance to a personal 

sovereign. It is interesting to take these observations of 

Gottman a little further, and to see the evolution of the 

nation-state with its territorial boundaries as ari&ing in 

response to a rapid reduction in the friction of distance, 

and the concomitant desire for man-made boundaries to 

replace the crumbling barriers of both distance and terrain 

between cultural and racial groups. There is a wealth of 

material in the literature of international law, interna- 

121bid. , p. 4; Ian Brownlie, P r i n c i p l e s  of Public I n t e r n a -  
r i ~ ~ a 2  Law,  (Oxford, 1966)', states ( p .  107): nUltimately, i 

territory cannot be distinguished from jurisdiction for 
certain purposes". This is true at the level of the state, 
but it can be distinguished at other levels, as will be 
argued. 4 



36 

tional relations, political philosophy, and political 
0 

science that has to do with territory at this largest of 

all scales. It parallels in many respects the discussion 

that will follow, but, interesting as it is, it is beyond 

the scope of this work. 

A second broad category of territorial literature, 

and perhap3the best known, revolves around a major contro- 

versy as to whether human territorial behaviour is largely 

innate or 'instinctive', or whether on the contrary it is 

primarily learned. This reflects an ongoing and pervasive . 
controversy in the social sciences as to the respective * . f  
explanatory merits of nature and nurture. The weight of 

common sense and current knowledge suggests~that human 

territorial behaviour is a result of both our biological 

and cultural make-ups working together. But the contro- 

versy is an important one in so far asperritory is linked 

to aggression in the literature (which is not unusual), for 

the implications for a peaceful world are clearly very 
. '1 

different if on the one .hand we find that aggression is 

'natural' and on the other hand if we find that it is 

learned and thus cultural. This problem has spawned an in- 

teresting and valuable, although inconclusive, literature 

In which the names of Ardrey and Lorenz on the one side and 

Yontagu on the other, first come to mind. l3 contrary to 

such arguments, however, the better-Few is that territory 



and its associated behaviour is a mechanism for the pre- 

servation of order and reduction of conflict rather than a 

cause of it. As Sommer argues, territoriality and domin- 

ance behaviour are both processes that limit aggression 
/ 

"because an individual either refrains from going where 

he is likely to be involved in disputes or . . . engage[sl 
in ritualised dominance-subordination behavior rather than 

in actual combat. "I4 He quotes approvingly Victor Hugo's 

declaration, "Every man* property owndr, no one a mas- 

ter. "15 This belief that territorial behaviour reduces 
.* 

conflict should not be misunderstood as necessarily endor- 

sing'the. institution of private property, which was one of 

the objectives of Ardrey, as the sub-title to his book, fhe 

2rritoriaZ Irn~ergtive: a Personal Inquiry into the Animal 

E 
\ ,rigins of Prope t y  a n d  Nations, indicates. In fact the 

13Robert Ardrey, ~irican Censsis, (London: Collins, 1962) : 
The Territorial Imperative, (New York: Atheneum, 1966); 
?he  Social Contract, (New York: Atheneum, 1970) ; The t 
Hunting Hypothe~is, (New York: Atheneum, 1976); Konrad 
Lorenz, 3n Aggression, (London: Methuen, 1967, first 
published in Vienna in 1963) ; Ashley Montagu, The I a t u r e  
sf Human Aggression, (New York: Oxford University Press, 
1976). See also for an attack on Ardrey's position, 
Alexander Alland, T h e  Burnay Imperative, (New York: 
C o l d i a  University, 1972) . 

14bbert Somer,  P r r s ~ r o l  S F : . - e :  T h s  Behavio~al Basirr of 
3e8ign, (Englevood Cliffs, N.J.: Prentice-Hall, 19691, 
p. 12. However, Porteous, in S~vironment and Behavicr, 
continues to link territoriality with aggression. 



1 3  8 

i n t  w i l l  b e  made s h o r t l y  t h a t  p r o p e r t y  i s  n o t  a t  a l l  t h e  
$ 8  

same t h i n g  a s  t e r r i t o r y .  '3 
Ardrey a c c e p t s  t h e  connec t ion  between b i o l o g i c a l  

and c u l t u r a l  a d a p t a t i o n ,  b u t  f o r  him b i o l o g i c a l  l a w s  g i v e  

r ise d i r e c t l y  t o  human l a w s .    or example, he comments'on 

t h e  e x t r a o r d i n a r y  l e g a l  support-among predominant ly  Anglo- 

Saxon c u l t u r e s  f o r  t h e  s a n c t i t y  of t h e  .home. "While cu l -  
- - 

\ t u r e s  may d i f f e r ,  t h e  s a n c t i t y  of t h e  home has  a  wide- i 
spread  accep tance ,  and among predominant ly  Anglo-Saxon 1 

? 

c u l t u r e s  has l e g a l  suppor t  ve rg ing  on t h e  shocking.  " I 6  H e  F; 

descr ibe 's  t h e  Eng l i sh  c a s e  of R .  v .  H u s s e y  i n  1924 a s  

fo l lows :  17 

M r .  Hussey, w i th  h i s  fhmi ly ,  r e n t e d  a room 
from a  l and lady  named M r s .  West. She . 
cla imed t h a t  she  gave him o r a l  n o t i c e  t o  
l eave .  He r e f u s e d ,  c l a iming  t h a t  it w a s  n o t  
a v a l i d  n o t i c e ,  and b a r r i c a d e d  h i s  door .  Mrs. 
West and h e r  f r i e n d r  armed themselves  w i t h  
hannner, c h i s e l  and poker ,  and succeeded in 
break ing  a  pane l  of  t h e  door .  H e  f i r e d ,  
wounding h e r  f r i e n d ,  a  Mrs. Gould. H e  w a s  
conv ic t ed  a t  t h e  Old Ba i l ey  of  "un lawful  
wounding". He appea led .  H e  was set f r e e .  
The d e c i s i o n  r e s t e d  on an o l d  t r a d i t i o n  i n  
Eng l i sh  law t h a t  i n  s e l f - d e f e n s e  you have no 
r i g h t  t o  use  f o r c e  u n l e s s  you retreat,  b u t  
" t h a t  i n  defending  h i s  home he need n o t  
r e t r e a t . . . ,  f o r  t h a t  would be g i v i n g  up h i s ,  
house t o  h i s  a-dversary." 



/ 

A s  a d d i t i o n a l  supporL-h e cites a New P o r k  case i n  1914 i n  

which  Benjamin Cardozo wrote t h e  o p i n i o n  o f  acquittal,  f 
/ 

1 8  i n c l u d i n g  t h e  f o l l o w i n g :  
- 

I t  i s  n o t  now and  n e v e r  h a s  been t h e  l aw 
t h a t  a man a s s a i l e d  i n  h i s  own d w e l l i n g  is  
bound t o  retreat. I f  a s s a i l e d  t h e r e  h e  may 
s t a n d  h i s  grouhd and resist t h e  a t t a c k .  H e  
i s  under  no d u t y  t o  t a k e  t o  t h e  f i e l d s  a n d  
t h e  highways a  f u g i t i v e  from h i s  own home . . . 
F l i g h t  i s  f o r  s a n E t u a r y  and s h e l t e r  i f  n o t  
s a n c t u a r y  i s  i n  t h e  home. 

Ardrey  quo$es a p p r o v i h g l y  th; c o n c l u s i o n  o f  Dean P e t e r  

B r e t t  o f  t h e  U n i v e r s i t y  o f  Melbourne ' s  l a w  s c h o o l  t h a t  
7 

t h e r e  i s  l i t t l e  d o u b t  t h a t  t h e  l e g a l  c o n c l u s i o n s  reste 1 0  
s i m p l y  on o u r  s u b c o n s c i o u s  a c c e p t a n c e  o f , t h e  b i o l o g i c a l  i 

a n i m a l  law kjnown a s  t h e  t e r r i t o r i a l  i m p e r a t i v e .  

There  a r e  o t h e r  e x t r a c t s  from t h e  l a w  t h a t  are n o t  

c i t e d  by Ardrey b u t  which c o u l d  have  been r e f e r r e d  to. For  

t a n c e ,  i n  Semayne? Case ,  a s  e a r l y  a s  1604,  t h e  

was l a i d  down t h a t :  1 9  

t h e  house  o f  eve ryone  i s  t o  him as h i s  castle * 
and f o r t r e s s ,  a s  \Sel l  f o r  h i s  d e f e n c e  a g a i n s t  
i n j u r y  and v io len- ,  as  f o r  h i s  r e p o s e  ... 

T h i s  i s  t h e  b a s i s  o f  t h e  c l a s s i c  p a s s a g e  by t h e  E a r l  o f  

1 9 ~ e m a y n e ' s  Case (16041,  5 Co. Rep.  91a,  77 E.R. 194.  



Chatham in the time of Geqrge-111: 20 

. ., 

The poprest man may in his cottage bid 
defiance to a1 the . forces of the Crown. \ It may be fr-hil ibs roof may shake - 
the wind may blow through it - the storm 
may enter - the rain may enter - but the 
King of England cannot enter - all his 
force dare not cross the threshold of 
the ruined tenement. 

It is tempting to see from all this the direct biological 

and behavioural connection that Ardrey points to. Cultural 

geographers, however, are well poised to examine more 
,/ -\ 

critically such an kmplkit claim to historical and spatial 

similarities, and to re-e\mehasrse the variety of human -, 

cultures and the plasticity of human territorial behaviour. 

some A t i v e  support for such a positlpn-can be found in 
i 

Edward Hall's statement cultural work with Arab 

subjects that, "to date, unable to discover 

anything even remotely resembling our own legal concept of 

trespass. "21 ny own experience . . of :he Samoan culture l h s  
\ 

me to believe that its conventional 'territorial behaviour . 
4 

I,_ 

would not fit easily, if at all, into the trespaes concep- ' -  

tions of western culture. Indeed property divisions .in Apia, 

the capital of Western Samoa, are known as 'European land' 

and distikuished as such from the more traditional ~ahPan - 

'O~uoted in Sou thnrn  v .  Srnout 119631 3 All E.R. 104, p. 107. 

"~dward T. Hall, f i e  Hidden Dimension, (New York: 



'territories'. In m c h  cases, as Gottman pointed out, 

authority and juriSdiction are identified with personal 
i 

relationships rather t M h  with territories, a division that 

is in some'ways suggestive of-mine's distinction between 

status and contract. 22 

Nonetheless we cannot dismiss too easily the bio- . . . 

logical explanation of territorial behavieur. One of the 

most noteworthy of recent developments in this general.area 
, C 

/ - 
occurred with the publication in 1975 of Edward Wilson's 

Sociobiology: The New Szjnthe~is.~~ This has been of such 

outstanding significance as to have been extensively re- 

viewed and commented on and to have sparked an intense and 

at times acrimonious debate. - According to Wilson - the 

role of sociobiology is to place the4social sciences within 

a biological framework, and to construct and. test theories 

22~enry Sumner Maine, Ancient Law, (Boston: Beacon Press, A 

1963; first published in 1861). Maine !distinguished the 
law in a kin organised society b o f  a territor- . . 
ially organised society on the a progression, from 
a concern with status to that 

23~dward 0. Wilson, '~ociobio20~~: The New Syntheeis, (Cam- 
bridge, Mass: Harvard University, l975) . 

/ 
24~ee for example the attack in the Pew York Review of Booke, 
November 1975, by a specially formed group of the 'Science 
for the People' organisation based in Boston, and the 
similar doctrinal attack in the New Scientist, Vol. .70,  
May 1976, by the 'Science as Ideology Grqup of the'Brit- 
ish Society for Social Responsibility in Science.' 



about the underlying hereditary basis of social behaviour. 

This is not unlike the structuralism of Chomsky and Levi- 

Strauss. Wilson draws attention to the chaIlenging argu- 

ment in current sociobiology that the underlying emotion 

of altruism in human behaviour is the consequence of 

genetic endowment. 2 5  The significance of these developments 

in sociobiology will be considered later, but it is impor- 

tant at thi~stage to point out that Wilson himself readily 

recognises' the primary role of culture when he writes: 
26 

An essential change of gear in the emergence 
of man of course, was when cultural evolution 
became more important than biological evolu- 
tion, a change which occurred perhaps about 
100,000 years ago. As a result it seems 
clear that human social evolution is more 
cultural than genetic. 

Although our knowledge is at present very inconclu- 

sive it seems relatively safe to say, in the light of such 
- r 

authorities as Wilson, that the principal way that man's 
0 

behavioural adaptat.ion occurs is through culture. Such 

*'~ns~ired by egalitarian principles, P'etr Kropotkin (1842- 
1921) had long before opposed Darwinian notions of "strug- 
gle" and "survival of the fittest" with the conception of 
"mutual aid". His principal thesis was that sociability 
is as much a law of nature as conflict, and that the 
fiStest were those most adept at cooperation. . , 

26~dward Wilson, "Sociobiology : A New Approach to Under- 
standing the Basis of Human Nature," Yec Scientist, Vol 70, 
' ~ a ~  1976, p. 343. 



culture may be rooted~in biology, but it also frees'man 

from strictly genetic controls over his behaviour, and 

indeed in order to survive at all in a rapidly changing 
ir 

world human beings must adjust to the complex environments 

in which they find themselves, largely through culture. We 

can mnclude then, that in researching human territorial 

behaviour it is time to move beyond the simpler biological 

analogies of animal territoriality, as espoused by Ardrey 

and others, in the same way that geographers have already 

moved beyond simple plant analogies in human ecology. 

A closely related but nevertheless subsidiary con- 
e 

troversy to the major one surrounding the,relative merits of 

natural and cultural explanations of territoky-, dominance, 

and aggression, has to do with the similarities and differ- 

ences between men and animals. The perspective of this study 

is that the emphasis on these difference9 is unhelpful in 

understanding and explaining human behaviour. That does not 

mean to say, of course, that the extraordinary qualitative 
I 

difference between animal behaviour and human culture is not 

readily recognised, and accorded its due wonderment and awe. 

What is at issue is the best approach to the explanation of 

all forms of behaviour, and it is felt here that this explan- 

ation will be derived from a process that is common in some 

respects to both natural and cultural forms of behaviour, 

and which can be simply described as 'evolutionary' in its 



narrower sense. Such a perspective obviates the need to * 
discuss, in detail, the relative merits of the two sides 

of this controversy in the literature relating to territory, 

for it incorporates both views into an evalutionary frame- 

work. Man's evolution, in the words of Alex Comfort, can 

be usefully thought of as a logical three-tier sequence, 

each tier faster because less random than the one before. 

"His evolution, if we start from scratch and hot gases, was 

first physical, then organic, then cultural. "27 

The difficulty of reconciling animal and human 

behaviour, however, cannot be disposed of too easily for it 

pervades our thinking. Indeed it becomes a central problem 

in defining culture itself. It has been said, for example, 

that, "it is essential to the concept of culture that in- 

stincts, innate reflexes, and any other biologically 

inherited forms of behaviour be ruled out". 28 one writer 

characterised such exclusiveness as the "ideological func- 

tion of culture" which was "to preserve traditional 

Christian-Cartesian views of human uniqueness". *' Indeed a 

27~lex Comfort , Nature and Human Nature, (London: Penguin 
Books, 1966), p. 13. This is very similar to the hierarchy 
of phenomena identified by Alfred Kroeber. The contro- 
versy surrounding this was commented on in Chapter One. 

2 8 ~ .  Adamson Hoebel, The Law of Primitive Man, (New York: 
Atheneum, 1968; first published in 1954). 



feature of early definitions of culture was the attempt 

to distinguish human and animal behaviour. It was said 

that human behaviour is learned rather than genetically 

transmitted, but the obvious fact that animal behaviour 

could also be learned required a modification that took 

into account the method of transmission of learning. Thus 

a common definition of culture during the period from 1920- 
s 

1950 was "learned behavior, socially transmitted, and the 

concrete products of such behavior. "30 But even this re- 

finement does not dispose of the problem, for it is highly 
4 

questionable whether a rigid distinction can be maintained , 

on this basis at all. Edward Wilson argues persuasively 
2 ,  

that "culture, aside from its involvement with language, 

\ which is truly unique, differs from animal traditi~n~only 

in degree. " 3 1  He quotes one particularly remarkable'series 

of events witnessed by biologists of the ~ a ~ d n e s e  Monkey 

Centre in which a troop of monkeys learned to wash potatoes 

and to separate wheat from sand'by throwing it into the sea 

so that the grains would float. 32 Even the uniqueness of 

*'~ohn H. Moore, "The Culture Concept as Ideology*, 
A~eric'an Ethnoi,?gist, 1, 1974, p. 537. 

30~amst and Norbeck, Ideas of C u l t u r e ,  p. 6, italicsadded. 

31~ilson, ScciaLL?!opy: The New Synthesis, p. 168. 

32~bid., p. 170. See also "The Social Order of Japanese Ma- 
caques", Scientific American, 235, 4, 1976, pp. 96-107. 



1 
language itself, the supposed distinguishing character- 

istic of humans par excellence, is disputable, despite 

Wilson's categorical statement above to the contrary; es- 

pecially-if we include in the idea of language less clearly 

patterned, nonverbal codes. By combining even a few 

'linguistic' signs with an infinite number of contexts it 

-, is quite conceivable that some animals use 'languages' 

creatively. 33 Recent work with chimpanzees at the University 

of-klahoma has shown that they have the capacity to use 

symbols. 34 At the very least these arguments blur ,the dis- 

tinction betmen human and animal behaviour, and they sug- 
F )  

gest that we proceed with ca,ution and avoid placing tdo much 

reliance on claims of uniqueness. 
4 

Furthermore, how is one in practice to distinguish 

between biological and social inheritances in patterns of 
3 

human behaviour such as tefritoriality? The rise of socio- 

biology has shown how acute this problem is. It now seems 
z .  

quite possible that gene~al biological principles govern 

human social behaviour and social organisation. As Wilson 
4 

says, "socialisation ... is not the cause of social behavior 
, 

3 3 
Wilson, Sociobiology: The New Syqthesis, p. 192. Beatriz 
Lavandera, "Context, Meaning, and the Chomskyan Notion of 
Creativity", American Anthropologist, 79, 1977, p. 641. 

0 

34~ee Eugene Linden, Apes, Men, sand .Language, (New York: '' 
Penguin, 1976). 



in the ultimate genetic sense. Rather it is a set of ' 

devices by which social life can be personalised and gene- 

tic individual fitness enhanced in a social context. " 3 5  

The difference, therefore, between animal and human beha- 

viour is more-one of degree than kind and it no longer seems 

helpful to expend energy defining culture in terms of 

either its uniqueness to man or in terms of its separation 

from biologically inherited forms of behaviour. The concept 
\ 

1 of culture, therefore, has to allow for both a limited 

application to animal behaviour and for the genetic capaci- 

ties and inclinations which, if the sociobiologists are 

right, may be significant determinants of what we call 

cultural behaviour. At the same time, the geographer's 

interest in the concept of culture is still likely to remain 

focused on spatial variations of behaviour. What this all 

means, therefore, in terms of territoriality, is that if we 

are to have a fuller understanding of its existence and 
\ 

I 

expression we must look to both the evolutiohbry strategies 
/ 

of nature, which result from blind variatioA-and selective 

environmental pressures, and the adaptive strategies of man, 

which result in part from conscious variation. 

A third category of writings deals with territory at 

The New Synthesis, p. 382. 



a relatively small scale and focuses on , human*behaviour - in 

cultural, usually urban, settings. 36 Much of this work is 
9 

concerned with personal territories,at a very small scale , . 
indeed. The best current overview of thie literature, and < 
the work which most closely approaches the concerns of this 

study, is Irwin Altman's, The EnoCronment and Social 

Behavior, published in 1975. 37 This book also' ha? th; 

merit of a very extensive,list of references. One of.the -: 

main characteristics of this literature is that territory 

is seen as a medium of communication. Thus E.T. Hall g'ves tn d 

territoriality a promihent place among the ten primary 
* 

message systems which he regards as vital modes of human 

communication. 38 

36 , . 
For example, Edward T. Hall, Hidden Dimension; Robert 
Sommer, Personal Space; Albert E. Scheflen, Human Terri- - ' 

tories: How We Behave in Spacetime, (Englewood Cliffs, 
N.J.: Prentice-Hall, 1976); Norman Ashcrdft and Albert E. 
Scheflen, People Space: The Making and Breaking of Human 
Boundaries, (New York: Anchor, 

1976) ;& Douglas Porteous, Envir(pnm3t and Behavior; mas F. Saarinen, 
Environmental PlQnning: Perception and qehavior, (Boston; 
 oughto on Mifflin, 1976). 

37~ltrnan, Environment Lznd Social Behavior. 

38~dward T. Hall, Si!ent Language, (New York: Fawcett, 
1959). 



Characteristics of Human ~er.r.itoriality 
3 . ,. 

Animal territoriality is a well-established idea, 

but human territoriality'less so. For one thing we are 

reluctant to slide too easily from animal to human behaviour, 

and for another it is readily apparent that h&n territor- 

ial behaviour is a very much more complex process than - 

animal behaviour , and one that changes with time and -cir-, * 

cumstances. ~ b t  the least of these complexities is the * 
great variety of scales -of human territory akd. their .over- 

lapping nature, ranging as 'they do from a seat on a bus to , 

a nation-state. Related to this difficulty-is the problem. 

inherent in the wide variation in numbers of people bonded 

to a particular territory, extending as it does from the 

individual, through a community, to the population of a 

state. As if all this does not deter us sufficiently the 

functions that human territories serve seem to be, in 

\ 
contrast with those of other animals, extremely complex . - 

and often very subtle. 
i - 

Yet despite these obvious dissimilarities there 

are a number of themes contmon to both animal and human 

territoriality in the various definitions, as is shown-in 

Table 2. Firstly, and most obvbusly, there are repeated 

references'to places or geographical areas. Secondly it is 

invariably implied and often Stated explicitly that these 

geographic areas aredelimited in some way. Thirdly, these 



Def ikitio dl-e of Territoriality 

Burt (1943):  erri it or^ is the protective part of the home 
range or area around the home site over which the animal 
normally travels. 

Hediger (1950,1961) : Territories are geographical areas 
where an animal lives and from [sic] which it prevents - 
others of the same species from eiptering. Territorial 
areas are used for many functions, such as feeding, 
mating, and rearing of-the young. They are often demar- 
cated by optical, acoustical, and olfactory means. Thus 
they are areas t&t are rendered personally distinctive 
and that are defended againqt . - encroachment. 

car-penter (1 9 582 : Territoriality. is conceptualized as a 
high-order, complex behavioral system expressed in 
spatial-temporal terms. It involves individuals or 
groups defending an area and ranges from preventive 
quasi-aggressive responses to actual fighting. It occurs 
in the service of some 30 functions including proper 
spacing of a population, breeding control, reduction of 
sexual fighting, security, and defense. - 

McBride (196.4) : Territories are fixed geographical areas 
that are maintained an'd :defended against intrusion by 
other members of the same species and are important in 
mating, feeding, and nesting behavior. Thdy may be per- 
manent or seasonal and they may change in size. 

Human Definitions 

Stea (1965): Territorial behavior reflects the desire to 
possess and occupy portions of space and, when necessary, . 
to defend them against intpsion by others. 

Somrner (1966): A territory is an area controlled by a per- 
son, fam'ily, or other @ace collectivity. Control 
is reflected in actual or possession rather 

at the human 
than evidence combat oqaggression - at least 

Pastalan (1970): A terri~ory is a delimited space that a 
person or group uses and dkfends as-an exclusive preserve. 
It involve3 psychological identification with a place, 
symbolized'by attitudes of possessiveness and arrangements 
of objects in the area. - 

/ 
Somrner 11.969), Sornmer and ~ecker (1969) , Becker (1973) , and 



b Becker and Mayo (1971): Territories are geographical 
areas that are personalized or marked in some way and 
that are defended from encroachment. * 

Goffman (1963): Territories are areas controlled on the 
basis of ownership and exclusiveness of use - for example, 
"This is mine," and "You keep off." 

Lyman and ~cott (1967): Territoriality involves,the attempt 
to control space. Territories can be public, home, 
interactional, and bodily. Encroachment canstake the 

' form of violation, invasion, or contamination, and de- b ,  
ive reactions can involve turf defense, insulation, 

collusion. 

Altman and Haythorn (1963), Altman, Taylor, and Wheeler 
(1971), and Sundstrorn and Altman (1974): Territoriality 
involves the mutually exclusive use of areas and objects 
by persons or groups. 

Altman (1975) : 'Territorial behavior is a self/other boundary/ 
regulation mechanism that involves personalizabion of or 
marking of a place 2= object and communication that it 1s "owned" by a per, on or group. Personalization and 
ownership are desigYled to regulate so ial interaction and 
to help satrsfy various social and ph A ical motives. 
Defense responses may sometimes occur when territorial 
boundaries are violated. 

Source: Irwin Altman, T;.? S r : r l < r r i n r e v t  an? Socigl Behavior, 
1975. .Altnan9s own working definition has been added to 
the original table. 



' areas hre controlled, possessed, or 'owned'. Fourthly 

there are consistent references to the protection or 

defence of a territory. This latter quality implies an 

exclusive use of territory. 

For the purposes of this study human territory will 

be defined as a delimited geographical area that a person, 

group, or society, possesses, uses, and defends, and to 
3 

4 1 

which access is regulated. Territoriality is the behaviour 

whlch is characteristic of territories. The key words de- 

rived from the definition are possession, boundaries, and 

i 
defence. Their key nature is supported by Hediger's defi- 

, 
nition of territory as "an area which is first rendered 

distinctive by its owner in a particular way and, secondly, 

is defended by the owner. "" Boundary markers of some kind 

and defensive behaviour are in fact the two most potent 

~ndexes of territory. The marking of bodndaries by both 

ar~rmals and man is a primary method by which territories are 

communicated. Where no marker is laid territorial areas may 
I 

be delimited by the display activities of the occupant. In 

the case of human territories boundary markers are not of 

consistent types and sometimes seem to be absent altogether. 

'Let the effectiveness of :he markers of human territories, 

. - 
' 3 9 ~ e e  Helni Hediger, i ir:rn~:.: i~ T.i: t i v i t y ,  (London: 

Butterworth, 1950). 



whether conventional boundary expressions on the land- 

scape or instead more subtle delimitations, is attested to 

by the infrequency of territorial intrusions in everyday 

life. This is very necessary, for where there are ambi- 

guities in the coding of territories disputes are likely to 
t 

occur. 

I 

The single most*effective test of a territorial 

situation is an intrusion, for this will trigger a defense, 

a behaviour which is likely to get more pronounced the more 

the intruder penetrates to the core of the territory. The 
% 

immediate purpose of this defense is to retain possession 

of an area, that is to say to preserve control over its use. 

The rationale behind this is probably rooted in the doc- . 
trines of Neo-Darwinian evolution. In any case the benefits . 
to the individual (or self-serving gene) of regulating 

C 

access to geographic space, of allowing into that space 

what the individual determines is good and excluding what 

it determines is bad, has a very obvious beneficial func- 

tion. Indeed we can thin- the 'packing' of geographic 

landsqapes as based on the accumulation or maintenance of 7 
'goqds' a d the exclusion or extinction of 'bads'. The % 
test of territoriality, then, is defense, and the objective 

3 

of territorial possession is exclusion. As to what consti- '4 

tutes possession itself we can do no better than look at 

the cultural interpretation of this epitomised in the 



Comon Law, and this will be dealt with in the following 

chapter. 

One of the simplest and most useful categorisations 
C 

of territory that has been developed is that dealing with 

the distinction b e m n  private and public territory. * 
Altman, for example, foll&ing a sociological distinction, 

-\  .. 
describes three types of territories: primary, secondary, 

and public. Primary territories are relatively exclusive 

and permanent, and central to our everyd y lives, such as . P 
a home. Secondary territories are less so, although there 

is usually some feeling of in-group exclusivity, as in 

bars, gang turfs, and private clubs. Public 
4 

characterised by temporary occupation. 

Lyman and Scott (1967) described public territories as 

"those areas where the individual has freedom of access, 
* 

but not necessarily' of action.. " 4 0  They include such places 

9 as playgrounds, b ches and parks. The distinction between 

private and public places is usukLly u~anbiguous and it is 

also one recognised in the Common Law. 41 Seconddry terri- 

tories, however, are by their very definition transitional 

A and thus relatively ambiguous. A private car and a public 

'OS.~. Lyman and M.B. Scott, "Territoriality: A Neglected . 

Sociological Dimension," Social P r o b l e m s ,  15, 1967, p. 237. 

4 ('see the discussion of this in Chapter Five. a 



bus are easily recognised for what they are, but a taxi 

less so. A decision in the Supreme Court of Canada in 
/ 

February, 1978, make's this point quite clear. 4 2  A police 

. officer's unmarked car is not a public place the Court 

said, in qua-shing the conviction of a Vancouver woman 

charged with soliciting for prostitution. Justice Wishart 
f\ 

Spence, writing the 9-to-0 decision; said the police car 9 
was a private place over which the officer had soik control. 

Ther &el the appellant could npt be ionvidted of solici- 

ting in a public place. ,More will be saZd on the categor- 

ies of public and private space in Chapter Five. 

Unfortunately there are relatively few other key . 

? words or categorisations in the literature that merit 

extended discussion here. This is partlyethe result of the. 

paucity of both the general literature on human territorial 

behaviour and specific empirical research. And this in 
\ 

. - 
spite of the fact that a useful beginning was madeb in the 

sociology of the 1920's and 1930's in the descriptive ter- 
a 

ritorial analyses of urban gangs, and street, and neigh- 

bourhood,groups. 4 3  Althou& these eqrly analyses set the 

4 2 3 ~ b r a  ~ u t t  v .  T h e  q i e - . n ,  (~ebruar~ 7, 1978). Supreme 
Court of Canada. 

4 3 ~ . ~ .  Park, E.W. Burgess, and R.D. McKenzie, The City, 
I 7  

. a z ~ a g o ,  (Chicago:. University of Chicago, 1925) ; F.M. 
Thrasher, The Gaqg, (Chicago: University of Chicago, 1927); 



' s t a g e  and demons t r a t ed  t h e  p o t e n t i a l  v a l u e  o f  t h e  c o n c e p t  

\\\ - \ o f  t e r r i t o r y  t h e y  d i d  n o t  deve lop  a  t h e o r e t i c a l  framework 

'\ 

, for  its'  u se  which c o u l d  have s p u r r e d  f u r t h e r  s t udy .  The '  
I 

t e s u l t  ha s  been t h a t  "work on t e r r i t o r i a l  behav io r  l a y  
i 

f a l l o w  u n t i l  t h e  1 9 6 0 ' s "  and t h e  few dozen e m p i r i c a l  re- 

s e a r c h  s t u d i e s  t h a t  t h e r e  a r e  on human t e r r i t o r i a l i t y  have 
- 

been l a r g e l y  done i n  t h e  p a s t  decade o r  so .  4 4  T h i s  s m a l l  

volume of  r e s e a r c h  may w e l l  b e  r e l a t e d  t o  t h e  g r e a t  d i f f i -  

c u l t ?  t h a t  t h e r e  i s  i n  c r e a t i n g  l a b o r a t o r y  or s i m u l a t i o n  

s i t u a t i o n s  o f  t e r r i t o r i a l i t y .  4 5  For one t h i n g  t e r r i t o r i e s  

u s u a l l y  t a k e  a r e l a t i v e l y  long  t i m e  t o  d e v e l o p  and f o r  

a n o t h e r  t h e y  c a n n o t  be p r o p e r l y  s t u d i e d  when d i v o r c e d  from 

t h e i r  normal c o n t e x t s .  Altrnan s u g g e s t s  t h a t  t h i s  a c c o u n t s  
&l 

f o r  t h e  o f  s t u d i e s  o c c u r r i n g  between t h e  de-  * 
of  e a r l y  s o c i o l o g i s t s  and t h e  

y e a r s  o r  so .  H e  f i n d s  s u p p o r t  f o r  

t h i s  view i n  tbe ,argument  t h a t  r e s e a r c h e r s  d u r i n g  t h i s  t i m e  
1 

w e r e  "ve ry  l a b o r a t o r y  o r i e n t e d  and ( o p e r a t e d ]  o u t  o f  a 

p h i l o s o p h i c a l  sys tem h o l d i n g  t h a t  s c i e n t i f i c  advances  would 

b e s t  be made i f  phenomena were s t u d i e d  i n  the7ntr!)led and 
r. 

H.W. ~ o r b a u ~ h ,  T h e  G o l d  C o a s t  and t h e  S l u m s ,  (Chicago:  
U n i v e r s i t y  of Chicago,  1 9 2 9 ) .  

@ 

4 4 ~ l t m a n ,  F ~ ~ v i r o n r n e r t  n d  S n c i a  2 B e h a v i o r ,  p. 126.  



rigorous setting of laboratories. n 4 6  Researcherg of 

today, in his opinion, are more tolerant of alternative 

methodological -strategies. 
a 

Evolutionary Basis 

Animal territoriality is .by now a well-established 

behavioural phenomenon. Many animals, "including nearly 

all vertebrates and a large number of the behaviorally 

most advanced invertebrates, conduct their lives according 

to precise'rules of land tenure, spacing, and dominance." 
47 

In what has been described as a perceptive review of the 

evidenc.e, Edwin Wilmsen (1973) showed that human hunter- 

gatherer societies follow very similar basic .strategies to 

other mammalian species. 48 in the case of animals other 
/ 

than man, it has been authorit tively said that these basic -,.- 
rules of territorial behaviour "are enabling devices that 

raise personal or' inclusive genetic fitness. m 4 9  ~t is not 
% '  

necessary to decide here whether such a conclusion cqn be . 

47~ilson, Sociobiolog~: The New Synthesis, p. 256. 

4 8 ~ .  N. Wilmsen, "Interaction, ~~acihy-Behavior, and the 
organisation of Hunting Bands," Journal of Anthropologi- 
nnZ Research, 29, 1, 1973, pp. 1-31. Quoted in Wilson, 
~sniobiology: The .4ru Syrthesis, p. 565. 

49~ilson, S o c i o b i n l o g g :  The New Synthesis, p. 256. 



Z p operly extended to man, but 

tionably suggestive of' this. 
8 

conclusive empirical evidence 

human territoriality has been 

the issue must remain for the 

58 . 

the parallel is unqued- 

Beyond that there is no 

one way or the other that 

genetically selected for and 

time being not proven. 

There is, however, a most satisfying and persuasive 
* 

theoretical explanation of the evolutionary basis of 

territoriality. An account of this has been given by 

Richard Dawkins and the following synopsis draws on his 

work. 50 Dawkins' arguments revolve around the ' language' 

of single genes, but for convenience he.treats individuals 

as selfish machines programmed to do whatever is best for 

their genes as a whdle. Natural sele;tion, ,according to 

Dawkins, favours those genes which contr,ol their survival 

machines in such a way that they make the'best use of their 

environment, including the best use of other survival 

machines. This requires, in effect a complex, if uncon- 

scious, cost-benefit calculation. J. Maynard Smith, in 

collaboration with G.R. Price and G.A. Parker, have used 

Game Theory to express these calculations. Maynard 

''~ichard Dawkins, The Selfish Gene, (New York: Oxford 
University, 1976). See especially Chapter 5 .  This is a 
fascinating and seminal book. The account that follows -- 
is drawn largely from Dawkins but because of its con- 
ciseness cannot possibly do justice to his argument. 
The original book and its appropriate bibliography should 
be referred to for a more detailed explanation. 



Smith introduced the intriguing concept of an e v o z u t i o n a r y  , 

s t a b l e  strategy. A ' strategy' is a pre-programmed beha- 

vioural policy and the example Dawkins gives is: "Attack 

opponent; if he flees pursue him; if he retaliates run 

away." An evolutionary stable strategy or ESS is defined 

as a strategy which, if most members of a population adopt 

it, cannot be bettered by an alternati~e~strategy and this 

is demonstrated mathematically. In other words once it 

has evolved it cannot be bettered by any deviant individual. 
4 

Now if we apply this idea to territoriality we have 

the following subtle and elegant explanation. Let us first 

assume that our survival machines are rivals, competing 

for a mate, or food, or suchlike. In any dispute it will 

usually be the &se that one contestant arrives at the 

place of contest befare the other. Me will call them 
\. 

'resident' and 'intruder' respectively. Let us assume to 

begin with that there is no practical advantage attached 

'l3. Maynard Smith, mGarne, Theory and the Evolution of 
Fighting," in J. Maynard Smith, On E v a l u t i o n ,  (~dinbur~h 
University, 1972); "The Theory of Games and the 
Evolution of Animal Conflict, " Journa  2 of T h e o r e  tica 1 
? t o l o g y ,  47, 1974, p. 209-22&; The Theory of Evolution, 
(London: Penguin, 1975); "Sexual selection and the Handi- 
cap Principle," J c u r n a  2 cf Yheoretica l Biology, 57, 1976, 
p. 239-242; "Evolution and the Theory of Games," American. 
Sciectist, 64, 1976, p. 41-45; J. Maynard Smith and G.A. 
Parker, "The Logic of Asymmetric Contests," Animal Beha- I 

:li~rir, 24, 1976, p. 159-175; J. Maynard Smith and G. R. 
Price, "The Logic of Animal Conflicts," Nature, 246, 1973, 
p. 15-18. 



to being either a resident or an intruder. Then an ESS 

would evolve based on the asymmetry itself. This could be 
#- 

'if you are the resident, attack; if you are the intruder, 

retreat,' or it could just as easily be the alternative 

strategy. As soon as a majority of individuals is playing 

one oi these two conditional strategies, any deviant from 

it would be penalised. In short each contestant on average, 

with such a strategy, wins half the disputes and loses 

half. He will never be injured and will not waste valuable 

time in fighting. A rebel on the other hand who always 
\ 

k attacks and never retreats %ill n when his rival is an 

intruder, but will run a grave risk of injury when his 

opponent is a resident. It can be shown, according to 

Dawkins, that on average he will have a lower pay-off than 
t 

individuals who allow disputes to be settled by the arbi- 

trary convention of the ESS. Other strategies by the rebel 

would come out even worse. 
# 

In real life as Dawkins says, truly arbitrary asym- 

metries of this sort probably do not exist. Territorial 

residents are likely to have practical advantages over 

intruders, such as a knowledge of the'area. intruders may 
A 

also arrive out of breath! An even more fundamental 

reason is that the reverse strategy., 'intruder wins, 

resident retreats' would require constant and point- 

less moving around. It follows that the commonly observed 



behaviour in nature of the residential possession of a 

geographic space and the appearance of 'territorial de- 

fence' would be the ESS that would naturally develop. 

Geographic Extent and Significance 
of Territory 

Virtually all ge~graphic space is territorial. Non- 

territorial space such as the High Seas and Outer Space are 

neither settled nor as yet greatly differentiated and be- 

cause of this not normally studied by geographers. 5 2  With- 

in .the territorial space there are sometimes ambiguities 
/ 

'4- with regard to actual possession. A s  a rule su ambigui- 

ties increase away from the core area and find maximum 

expression on the territorial boundaries. 53 Canada has a 

problem in this regard along its northern boundary and 

regular air and naval patrols in this area are designed to 

ensure a presence, an animus p o s s i d e n d i .  International Law 

recognises the importance'of effective occupation in 

5 2 ~ n  interesting and lengthy article by lawyers, which is 
relevant to geographic interest in the possession and use 
of the resources of Outer Space, is that by Myres S. 
McDougal, Harold D. Lasswell, Ivan A. Vlasic, and-Joseph 
C. Smith, "The Enjoyment and Aquisition of Resources in . . Outer Spacen, _ ~ = v 2 r s i t 2  :f Pennsylvania Law R e v i e w ,  111, 
5, 1963, p. 521-636. 

53'~o-rnans-land' is an example of a iormaliaed and un- 
possessed zone that is instituted in order to reduce 
border conflicts between hostile states. 



determining the possession of a territory. In recent 

years Britain landed troops on the small uninhabited 

island of Rockall off its Western coast, and thus asserted 
I 

its possession of the island. 

The patterns and extent of such territories con- 

stantly shift through time largely in response to changing 

configurations of power. Imperialism at the larger scale, 

and the accumulation of landed estates by individuals at 
0 

the smaller scale, have historically represented a diffu- 

sion of human power and energy across the landscape. 
/ 

Territories at one scale are nested within those at another, 

and each may wax and wane in patterns that are independent 

of the other. Thus private property in Canada is nested 

within provincial territories, and these again within the 

national one. Exclusive control accompanies each scale of 

territory, in the sense that each permits the exclusion of 

some things and the regulation of access within certain 

limits. It could therefore be said that the Provinces and 
r- 

private owners of land each have residual sov reignties. 1 
Although shifting through time, such conventional 

territories are usually relatively permanent. Some terri- 

torial behaviour, however, is also associated with tempor- 

ary territories. These are usually micro-scale, and 

lndeed as a general rule it could be said that the smaller 

the territory the more temporary it is likely to be. 



t 
 lassr rooms, hbtel rooms, and a seat in the bus, are 

examples of such transient territories. The same evolu- 

tionary stable strategy would apply as to territories of / 
longer duration. ,Although the possession is transient an 7' 
short-lived, and indeed not usually recognised as amoun ing 4 
to possession in the Common Law, these micro-territor s + 
are associated with behavioural characteristics that are 

* 
similar-to ,the territorial behaviour associated with the 

larger territories. 

The idea of 'jurisdiction' has been linked to the 
4 

idea of temporary territories. The often quoted paper of 

Roos, ''Jurisdiction: An Ecological Concept", is an example 

of this. 5 4  Roos describes the territorial setting on a 

ship.but he finds that not all shipboard spatial behaviour 

can be dealt with in terms of territoriality and personal 

space. He uses the term 'jurisdiction'~cover much of 

this res-idual behaviour, and argues that jurisdictional, 

like territorial, behaviour has the social function of help- 

ing to order shipboard life. By jurisdiction he means the 

t z m ; - , ~ r a r ~  d e j z n s e  of space, generally, as he says, for a 

specific, instrumental purpose and not because the space 

54~hilip D. ROOS, "Jurisdiction: An Ecological Concept", 
2 : 4 - 2 n  . ? e l a t i o q s ,  21, 1968, pp. 75-84. 



* 

'belongs' to its defenders. 5 5  , 

Although the potential value of the concept of 

jurisdiction in the analysis ~f\~atial control is consid- 

erable, it must be adequately distinguished from the notion 

of territory. Unfortunately, Roos,while stating that a 

systematic distinction would be convenient, not only fails 

to make it but (apart from the addition of the word tem- 

porary) effectively identifies one with the other. More 

than that, his analysis .engenders some very striking con- 

fusion, as when he uses the term jurisdiction to refer to 

L - : k  temporary territoriality (behaviour) and temporary 

territory (place) . Perhaps, however, the best example of 

this confusion is his description of a temporary territory 

(which 49y his account is also a jurisdiction) as a professor 
' 0  

holding "office hours which are regular within a term but 

vary from term to term." It is not at all easy to see what 

is meant here, gut it seems clear that a professor's office 

is his territofy, an area that he possesses and to which he 

regulates access, and not a temporary territory such as a 

seat in a bus. The activity of 'office hours' 

one of the uses to which the office territory is put. And 

- - 

5 5 ~ e  distinguishes another type of jurisdiction, "the 
defense of some object or commodity which involves at . 
most an instrumental attempt to secure the surrounding 
space". This distinct usage will not be taken up here., 



\ 

even i f  it were a  t empora ry  t e r r i t o r y  t h e r e  would be n o  

v a l u e  i n  d e s c r i b i n g  it as someth ing  elee, numely a 

j u r i s d i c t i o n .  

S i m i l a r l y ,  t h e  j a n i t o r  d o e s  n o t  e s t a b l i s h  a tempor- 

a r y  t e r r i t o r y  when h e  comes i n  t o  c l e a n  a n  o f f i c e .  a s  Roos . 
c l a i m s .  For  o n e  t h i n g  t h e  j a n i t o r  d o e s  n o t  n o r m a l l y  have  

an - 2 v f ~ u s  p 3 8 8 i d z ~ d i .  What h a s  happened is t h a t  t h e  j a n i t o r  
1 

h a s  been g i v e n  what amounts t o  a  l i c e n c e  t o  g o  i n t o  t h e  
4 

o f f  ice f o r  t h e  s p e c i f i c  pur'pose o f  c l e a n i n g  it. I t  is t h e  

same w i t h  t h e  e l e c t r o n i c  t e c h n i c i a n s  on t h e  s h i p  d e s c r i b e d  

by Roos, who must e n t e r  t h e  r a d a r m e n ' s  t e r r i t o r y  i n  o r d e r  

t o  r e p a i r  equipment .  They d o  n o t  c r e a t e  a  t empora ry  terri- 

t o r y  i n  t h e  r a d a r  room, b u t  r a t h e r  have  a  l i c e n c e  t h a t  g i v e s ,  

t h e m  a c c e s s  fo r  a  s p e c i f i c  p u r p o s e ,  i n  t h e  same way t h a t  a 

t l c k e t  t o  a  f o o t b a l l  game o r  a t h e a t r e  c a n  be c o n s i d e r e d  a 

l r c e n c e ,  b u t  n o t  a s  c r e a t i n g  a n  estate i n  l a n d .  5'6 

The e s s e n c e  of  a l i c e n c e  seems t o  be t h a t  access is 

2r ; r : r i .d  f o r  a  s p e c i f i c  p u r p o s e  by t h e  a u t h o r i t y  o f  the p e r -  

son i n  p o s s e s s i o n .  A j u r i s d i c t i o n  on t h e  o t h e r  hand is 

e s s e n t i a l l y  a  r i g h t  o f  access f o r  a s p e c i f i c  purpome 

: z ~ ; ~ j e d  by a  h i g h e r  a u t h o r i v  - a  c o n c o m i t a n t  o f  t h e  n e s t e d  

5 6 ~ o m m n  Law t r e s p a s s  t o  l a n d  f a c e s  j u s t  t h e s e  sort o f  
p r o b l m  and c l a r i f i e s  t h e m  a s  w i l l  be s e e n  i n  t h e  n e x t  
c h a p t e r .  



set of territories that have already been referred to. 

Thus the right of a public utility to have a gas meter 

read on private property at. an appropriate time, or the 
'-\ 

right of a fire-department to put out a fire, or of a 

policeman to arrest a felon on private property, are jur- 

isdictional Aghts. They are no;, however, territorial 

rights, that is to say rights of possession. A landlord, 

for-instance, has a jurisdiction over a tenant's suite byt----- 

he does not have To give a more 

homely example, territory, 

and the; may thei'r friends 

for specific purposes (they may, as it bere, give them a 

licence), but my wife and I retain a jurisdiction. The 

difference between these terms, which are potentially use- 

ful analytical tools, is by no means always clear-cut, 'and 

indeed it in 'tes a more prolonged discussion than is - 0 practical he Some general support for their une-can, ,- 
\ / 

however,'be garnered from the discussion of trespass law in 
- 1 

the following chapters. 

The preceding discussion has established the wide- 

spread extent of territory and its far reaching implications. 

These implications are particularly significant in geogra- 
I 

phy. spatial order and the locationrof things is a function 

of the accessibility of places, and the accessibility of a 

place is determined and regulated by its occupant or 



occupants. It follows that the concept of territory a q  

the actual practice of territorial behaviour are of funda- 

mental significance in geographic explanation. Hitherto 

location theory has virtually ignored the implicdtions of 
c ,  

territories, despite the obvious competition for, and 

restrictive control of, space. 

Not only is territory an important but neglected - 
nOtiOF \economic geography, it,is also-a key concept in 

geography. For at the heart of the cultural 

interest is spatial and temporal variation on 

the landscape, and the concept of territory helps to 

explain this. Historically, spatial variation was primar- 

ily a function of 3 e o 3 ~ 2 . 2 i ; i z  s e p a r a t i o d  and the accompany- 

-l - - ing culturaldrift, constrained, of Course, by local 

environmental conditions. Thus cultural anthropologis'ts 

were interested above all in relatively isolated societies, 

in primitive and faraway peoples, and regional geographers 

such a Vidal de la Blache were at their best when dealing 

with rural areas and localised economies. 

For anthropologists, particularly, the onslaught 

of modern civilisation brought with it a sense of urgency, 

f0.r "even in remote parts of the world ways of life about 

which nothing was known were vanishing". 57  Similarly, 
\ 

Vidal de la Blache regretted "the dissolution of the / 



tradi(iona1, rural, local, regional pattern of lifea. 58 
\ 

Improved forms of transportation and conrmunication, 

particularly after the Industrial Revolution, brought 
> 

revolutionary changes in geographic accessibility, bringing 

us ever closer to McLuhan's "global village". The friction 

of distance between places was reduced, z+nd ideas and 

innovations diffused more and more-easily across the land- 

scape. Those cultural elements that were now less suited 

to the changed conditions withdrew in a process of reverse 

diffusion or were extinguished in the competition for sur- 

vival, leaving behind on the landscape a cultural palimp- 

sest. Thus it was that the accessibility of places reduced 

regional%ariations in culture and increased the tendency 

towards a mass culture. 5 9  Sernin h 1 writers such as Jacques 
Ellul have lamented this tendency, and Ellul in particular 

regretted $he ever-widening control of 'technique,,, wherein 

variety succumbe$ to efficiency, to the one best way of 

57~rgaret ~ead, '.d lackberry U i n  t e r ,  (New York: SimDn & 
Schuster, 1975), p. 147. 

5 8 ~ .  A.  Wrigley, in the Philosophy of Geographym, 
~n Frontiers h i c z Z  Tench' ing+ eds. Richard J. 
Chorley and tt, (London: MeNuen, 1965) p. 10. ' 

59~evertheless, although regional variations have dirnin- 
ished, it can be argue that cultural*variations have 

increased. 
increased at the as specialisation has 



doing something. 60 

As physical obstacles to movement were overcome, 

including the obstacle of di8tanc.e itself, so humanly con- 

structed barriers, in the form of territorial boundaries, 

became more significant. Control over geographic space and 
/ 
6he regulation of access to it increasingly became the 

sustainer of cultural variation. Rapidly improving mobil- 

ity and technological progress correlated with the rapid 

evolution of the national state and of a variety of 

institutions with statutory jurisdictions over territory, . 
indications perhaps of a felt need to retain separateness 

d 

and identity. This was also a time when open land was 

enclosed in Britain and the concept of private property 

developed markedly. Increased emphasis on personal and 

group sovereignty over land may be seen, therefore, as a 

response to technological improvements in transportation 

and comuni ation, together with similar pressures brought C 
to bear on geographic space by a rapidly gFooring population. 

In short, cultural variation is increasingly a function of 

man's regulation of access to geographic space, and less and 

less a result of physical isolation. Thus, for example, 

Canadians seek their identity and cultural'differentiation 

60~acpues Ellul, ; e o h n o ! n g i c g Z  S o c i e t y .  



by'reducing the accessibility of Canada to foreign corpor- 

atlons, and to advertisements and television programmes 

l" emanating from the United St tes 1 And- similarly the 4i. 
1-. 

Quebe~ois seek their identity by a separatist m&ament. 
41 

The preservation of native cultures in northern Canada is . 

enhanced by similar actions designed to reduce accas of 

aon-indigenous cultural elements. ~egulations control cable - 
\ 

and satellite television inputs, into the region, and some 

effo'rt is made to assess the effects on native cultures of 

the development of northerkresources andAhe building of 

t oil and gas pipelines. ' Native Indian culture, enfeebled on 

the whole by geographic division, is nonetheless preserved 
If 

to some degree by the inaccessibility of reservations. In 
\ 

the s+me sort of way North and South Korea, and West and 

; East Germany, drift apart in their ways of life as a direct 
a --\ 

result of relatively impermeable man-made boundaries. For . 
while ideas and innovations circulate easily within a 

territorial system, the man-made boundaries between one 

system and another inhibit circulation. 

Cultural variation on a micro-scale follows the 

same principles. Schools,-Mspitals, and prisons are de- 

fended spaces wyere access is carefula- regulated. A set 

of norms is enforced, and inappropciate behaviours> and 

objects, and indeed people, are e-xcluded. Each such terri- 
* 

tory is bounded and coincides with an identifiable micro- \ 



culture each with its own recognisable 'banguage'. On a 

smaller scale still, families occupy territorial apaces - 
their homes - and the set of norms they adopt are different 
from those adopted by other families. Thus the very exist- - - \ 

ence as well as nature of 'culture', at' whatever spatial 

scale, is intimately bound up with territorial behaviour; 

with the possession of geographic space and the norms that 

m o w  from this spatial control. Territory is therefore a 

key concept in understan d ing cultural variation, and one 
that is likely to become increasingly so. As a result, the * 

X 
different spatial sets of norms will be more and more I 

closely identified with territorial patterns. It follows 

that the appropriateness or 

tion of something, whether material thing or specific 

behaviour, will also be territorially based. Subsequent 

chapters on trespass law will make this point clearer, but 

before moving on to these it is essential that the notion 

of territory be distinguished.from that of property. 

Property 

T e concept of property is analogous in many ways 9 
to that of territory and can be considered a surrogate for 

it in certain contexts, but it is not at all the same thing. 

Both concepts may have to do wi h a similar set of rela- L 
tionships or bond between a person and his land, but the 



idea of property extends quch more easily than does 

territory to cover a wide variety of objects and even ideas, 
A 

such as those embedded 'in copyrights and patents. 61 Anglo 

Saxon law thus recognises these 'ideas' a8 property, 

together with other such non-material things as mortgages, 
4 

shares and bonds. These legal extensions of the term 
-9 

propefty to cover things without material existence as such, 

and thus obviously without spatial extent, are far removed 

from what we usually understand by territory. 
Y 

, 
Property also has a characteristic not connnon to 

the notion of territory whereby it is often trehed as a 

commodity to be bought and sold, where in other words the 

nature of the bond is notdof the quality 'that it is in the 

case of territory. Thus Ely states that "by property we 

mean an exclusive right to control an economic good. "62 1n 

many cases this is indeed true, but it is not necessarily 

so. A leasehold, for example, is a property right, but it 

may be a condition of that lease that it cannot be assigned 

61~ltman, E n v i ~ o n r n e n t  and S o c i a l  B e h a v i o r ,  tri-o extend 
the idea of territory to cover these things, and in doing 
so confuses the idea of property and territory. It is 
difficult to see any advantage in, or need for, such a n .  
extension. 

62~ichard T. Ely, P ~ c p e r t y  a n d  C o n t r a c t  i n  T h e i r  ~ e ~ h t i o n  
*; t h e  D i ~ S r i E ~ c z < o r  <c,f W z ~ Z t h ,  (New York: MacMillan, 
1914), pp. 101-102. 



or sublet. Such a property interest, therefore, could not 
.a 

be sold. Furthermore, property is not necessarily a commod- 

ity of ecopomic value, as is the case, for example, with 

the material in my waste-paper basket. It is important, 

then, to distinguish between property as a scarce c o d i t y ,  

and as therefore having economic value, and that aspect of 

property that implies a relation of belonging analogous to 

the relationship implied in territoriality. Property re- 

lations therefore cannot be distinguished from other human 

, relations solery on the basis of their economic character- 

istics. At the same time these economic characteristics . 
are common to property and quiZe foreign'to what we usually 

understand by 'territory. 6 3  Sinfe a great deal of Lotion 

surrounding the use of the wqrd 'property' has to do with 

this economic aspect of its meaning, it is of some import- 

ance that its inapplicability to the concept of territory, 
t 

qua territory, is made clear. 

A concept that is closely related to that of 

property is 'ownership',and an analysis of Ltnis idea points 

up other distinctions that must be made. 64  1t is clear 

' 63Ardrey, Territorial I m p e r a t i v e ,  fails to bring out these 
and other important distinctions in his "personal in- 
quiry into the animal origins of property and nations." 

64~onfusion can all too easily arise by using the word 
'ownership' when defining territoriality as Goffmn does 
in Table 1. 



J 

that territories, such as a home, can be owned so that a 

territory and legal ownership may coinc.ide and the state- 

ment "keep off, this is minen, is applicable to both. 

However, - tkfe ownership of something and territorial possess- 

. ion f=equently do not coincide.' A tenant in an apartment 

building, for example, has possession of his suite and it 

will properly be considered his territory although he does 
. *  

not own %t.. Similarly, a person's office may be his 
T7 - 

territory, although again he does not own it.' Ownership, . 
therefore, may be divorced from territorial possession aid 

thus from actual control. The significance of this in our 

society was made especially clear by the classical study of 

Berle & Means .in 1932. 6 5  They showed by extensive research 

that there is a fundamenfal cleavage between the ownership 

and control of property. . 
In examining the b;eak,up of the old-concept 
that was property and the old unity that was 
private enterprise, it is therefore evident 
that we are dealing nax only with distinct 
but often with opposing groups - ownership on 
the one sidq, control on the other - a control 
which tends-to move further and further away 
from ownership and ultimately to lie in the 
hands of management itself, a management 
capable of perpetuating its own position. The 
concentration of economic power separate from 
ownership has, in fact, heated economic empires 

6 5 ~ . ~ .  Berle and G.C. Means, The Modern C o r p o r a t i o n  and 
P r i r a t e  P r o p e r t > ,  (New York: Commerce Clearing House, 
1932). 



... r e g u l a t i n g  
who s u p p l y  t h e  

owners  t o  t h e  p o s i t i o n  of t h o s e  
means whereby t h e  new p r i n c e s  

may e x e r c i s e  t h e i r  power. 66 
d 

Economic p o w e r ,  in , i?erms q f  c o n t r o l  o v e r  p h y s i c b l  assets 

is ,  a c c o r d i n g  t o  Berle & Means, r e s p o n d i n g  t o  a c e n t r i -  

p e t a l  f o r c e  and  becoming more and  more c o n c e n t r a t e d  i n  t h e  

hands o f  c o r p o t a t e  managements. A t  t h e  same ti&;&nefi- 

c i a 1  ownersh ip  is c e n t r i f u g a l ,  becoming more and  more 

d i s p e r s e d .  
i 
\ T h i s  g i v e s  u s  t h e  c l u e  t o  t h e  m o s t  fundamenta l  
1 

d i f f e r e n c e  between t h e  o w n e r s h i p  o f  l a n d  and  t e r r i t o r i a l  

p o s s e s s i o n .  The fo tmer  is e s s e n t i a l l y  s o c i a l l y  c o n s t r u c t e d  

and more s p e c i f i c a l l y  ? e . , j u r e ,  whereas  t h e  l a t t e r  is 

e s s e n t i a l l y  J e  facto. 
6 7  T h e r e  i s  c o n s i d e r a b l e  e v i d e n c e  t o  

s u p p o r t  t h e  view t h a t  a c t u a l  p h y s i c a l  p o s s e s s i o n  a n d  t h e  

p h y s i c a l  c o n t r o l  o f  t e r r i t o r y  h a s  e v o l v e d ,  t h r o u g h  t h e  ,- 

6 6 ~ b i d .  , p.  124.  The a u t h o r s  c o n c l u d e  t h a t  t h e  modern 
c o r p o r a t i o n  s h o u l d  b e  o p e r a t e d  n o t  s o l e l y  i n  t h e  i n t e r e s t s  
o f  t h e  s h a r e h o l d e r s  o r  o f  t h e  managers ,  b u t  r , a t h e r  i n  
t h e  i n t e r e s t s  o f  t h e  community. 

6 7 ~ h u s  Jeremy Bentham wrote: "We s h a l l  see - t h a t  t h e r e  i s  
no such  t h i n g s  a s  n a t u r a l  p r o p e r t y ,  and t h a t  it i s  e n t i r e -  . 

ly t h e  work o f  law ... P r o p e r t y  and law a r e  born  t o g e t h e r ,  
and d i e  t o g e t h e r .  B e f o r e  laws were made t h e r e  was no  
p r o p e r t y ;  t a k e  away l aws ,  and p r o p e r t y  c e a s e s . "  S e e  h i s  
r h e o r g  3f Lsgis'ztton, r e p r i n t e d  w i t h  i n t r o d u c t i o n  and 
n o t e s  by C.K. Ogden, (London: Rou t ledge  a n d  Kegan P a u l ,  
1 9 3 1 ) .  Ch. V I I I .  
To p u t  t h i s  g r a p h i c a l l y  w e  c o u l d  s a y  w i t h  F e l i x  Cohen, 
t h a t  p r o p e r t y  i s  t h a t  t o  which t h e  f o l l o w i n g  l a b e l  c a n  be 



attached: + 
"TO the world: 

Keep off X unless you have my permission, which I may 
grant or withhold. 

F Signed: Private Citizen 
Endorsed: The Staten 

"Dialogue on 'private PropertyU,Rutgers Law Review,  IX, 
2, 1954, pp. 357 -387 .  

medium of culture, into the conCeptiop of 'ownership', 

which because it is socially constructed can becomp'more 
' 

6 8  and more abstract and separate from possession itself. 
. , 

  here are obvious benefits to a society is the flexibility 
this would bring azut. 

# 

, The same sort of'cultural evolution is appareiit in " 

the development of the codept of property itself. W k e  

ownership it also,is essentially a social construction, and - 

its development too is marked by an increasing abstraction 

and distance frdmthe material possession itself. Thus 

J.C. Smith has pointed out, in primitive law, archaic law, 

and initially in the Common Law, control over land 

68~he separation can become so extreme that the law will no 
longer recognise ownership. In the case of land, for 
example, if the ownership and possession are separated 
for a long period of time, and there is no intervening 
claim to possession by the owner nor acts that could be 
interpreted as such a claim, the legal ownership may 
pass by prescription to the occupant. There is an ana- 
logous situation in International Law whereby a State's 
'ownership' of land, or at least the claim+to it, cannot 
be separated too far from effective occupation. 



amounted merely to physical possession, rather than any 

legal conception of ownership.69 The words used to connote 

property usually meant the equivalent of physical possess- 

ion or the taking of possession, and the disputes over 

property were not over ownership but possession. Thus, for 

example, in a dispute regarding a cow, the claimant would , 

grasp the animal by the ear and swear it had been stolen 

from him. Smith points out that a nearly identical pro- 

' cedure existed in such diverse cultures as the Babylonian, 

Greek, Continental Saxon and Welsh. 70 A further demonstra- 

tion of this empirical, as opposed to abstract, concept of 

69~he following comments on the concept of'property are 
based on the discussion by J.C. Smith, "Law and Radical 
Change,: in Law, Growth and TechnoZogy, ed. D.N. 
Weisstub, (Cuernavaca, Mexico: Centro Intercultural de 
Documentacion, 1972) . 

v '. 
"IF this is so it i s  kuggestive of a remarkably universal 
structure in law. There is more evidence of such a 
structure and the possible logic behind it. For example, 
it appears to be universal that the ownership of a newly 
born calf is vested in the owner of the cow that gave 
it birth and not in the owner of the land on which it 
was born, nor the owner of the food that the cow ate 
during its pregnancy, nor the bull that sired it. For 
all of these relations lead to uncertainty and the law is 
opp~sed to uncertainty. Thus the Laws (0 fJnu, which are 
some 4,000 years old and may be the ol4e t egal code in 
existence, State: "should a bull beget a hundred calves 
on cows not owned by his master, those calves belong 
solely to the proprietors of the cows: and the strength 

* of the bull was wasted." Iqstitpte of Hindu Law; or, The 
'rJtqzqces c' Yz~u, 3rd edition, translated and edited 
by S.G. Grady, (London: W.H. Allen', l869), p. 198. 

L 

a 



property in the Common Law is given by the method of 
-3 

conveying land. Both parties would come onto the land and 

one would hand the other a twig or' a piece of turf, or 

something similar, to symbolhe the transfer of possess-.' 

ion. Gradually this riiatively straightforward .% relation- 

ship of physical posseshon between the 'possessor and the 

thihg possessed shifted to the modern conception mf owner-. 
.) . '  

ship, whereby property is conceived of as a':,set of 
r m 

relations between people with* regard to an object. 
b 

Thesdiffering emphasis is of fundamental importance 
* 

in understanding what property has come to mean. It is now 
9 

A 5  Cohen ("bialogue on Private Propertyw, p. 368) said, 
"this particular rule of property law that the owner of 
the mare owns the offspring has appealed to many differ- 
ent societies across hundreds of generations because 
this rule coptributes to the economy by attaching a re- ~ , 
ward to planne'd production; it's simple, ertain,'and 
economical to administer; it fits in wit A i s t i n g  human 
and animal forces; and appeals to the sense 
of, fairness beings-'in q n y  places and genera- 
tions." in Common Law if you sow on 

belongs to the landowner, and the 
who have no 
their posse it A n  
receive no 

corn, which may be produced." p. 198. Again for the same 
reasons of certainty and the avoidance of conflict, the 
C o m n  Law recognises the 5act of possesfsion rather than 
ownership of property as giving a right to exclude a 
trespdsser. 

* 
'IFor a mow detailed discussion of this, see Frederick 
Pollock and Frederic Maitland, The History of .English- 

-- : z , ? ,  (Cambridge: University Press, l923), p. 85 .  
- . I 

t 



not so.much the object itself as' the bundle of legal 

re la ti or is^,. which entitle one to certain right. of use. . . . . 
C 

Clearly tkio-more abstract conception of property opens up 
/ 

a wide range. of new relationships between. people and en- 

vironment~, 

brings, more 

of -property 

social aeed 

It represents a cultural development yhich 

frexibility to human relations, for the concept 

can be given qny content that conforms to 
.r 

and social policy. This is .an example-of how 

the evolution of a culture facilitates a more complex 

interaction between man and his 'environment. Geographers 

are already well aware of the similar point that resources 

are created by socigy. They are perhaps less conscious 

of the fact that the value of any property, tangible or 
\ . 

intangible, lies .in the pevrmis.sible patterns of behaviour 

enforced by the insfitutions of the, state. . 
A concomitant of this socially constructed 

'property', is its increasing regulation by the State. The 

view propounded by Blackstone that pfoperty ir:the "sole 

-and despotic dominion which one man claims and exercises 
I 

over the external things of the world, in totdl exclusioo 

of the right of any other individuals in the universe," . . 
becomes less and less real. '* He writes: 73 

72Sir' William Blackstone, Commentaries , . 

~ n g l a n d ,  15th Edition, (Oxford: 4 
Book 11, Chapter 1, p. 2. 



In the beginning of the world, we are informed 
by the Boly' Writ, the' all-bountiful Creator 
gave to man "dominion over all the earth; and 
over the fish of the sea, and over the fowl of 
the air, and over every living thing that 
moveth on the earth." This is the only true. 
and solid foundation of man's dominion over 
external things, whatever airy metaphysical 
notions may have been stated by fanciful 
writers upon this subject: 

The. facts, on the contrary, are that "the absolute right of 

property would result in the dissolution of society." 74 
r 

Society must of necessity limit the rights of any one inhi- 

vidual, and it does thjs by the law of emin& domain, by 

taxation, by prohibition on'public nuisances, and by juris- 

dictioml powers of various kinds. These jurisdictional 

powers very much affect our understanding of human terri- 

tories, as has glready been intimated, and help to distin- 

guish them sharply from animal territories. 
I 

At this stage one is easily left with the feeling 
\ 

that prop=rty is, as Veblen described it, "the most ambig- 

uous of categories." Certainly a great deal has been said, 

and could be said, about this concept. " It is enough, 

i 

* in Cohen, "Dialogue in Private Propertya, p. 362. 

74~on Jhering, quoted in Cohen, Ibid. 
7 .  

75F~r an indication of some of the material available see 
i n  J u r i s p r u d e n c e  and L e g a l  PhiZosophy, by Morris 

R. Cohe and Felix. S. Cohen, (New York: Prentice-Hall, Readings 
1951), Chapter 1, Property. 



however,  to h w e  shown 
a ,  

gences and divergences 

territory, and thus to 

areas ofi.confusion and 

some of the more impartant conver- 
e r i 

in meaning between property and 

create an awareness of potential 

ambiguity. 7 6  , More importantly, the 
I 

de-reification of property and its increasing abstraction 
P rr A 

is likely to have also loosened humap territoriality from 

its probable animal' origins and objectives. So 'that the 

development of the concept of propetty as a set of social 
1 '  

relations and t development of h$an territoriality ,\ have . . I 

both evolved as culture itself has evolved. In the follow- 

ing chapter, as&e&s of this development of human territor- 
. . 

w, 
iality that are adociated wi,th private property are 

> .  

examined through the medium of Common Law trespass to land.- 

& 

Ib1t is tempting to launch into a discussion of the various , 
reasons for condemning or justifying the institution of 
private property, but in so far as territory has been 
distinguished from property and especially from the 
economic aspects of it, this is not appropriate. It is . 
worth remarKing, however, that territory and power are 
closely related ideas, and that it is one of the central 
themes of this study that landscapes owe much $0 fhe i ~  
territorial organisation, which effectively regulates 
access to them. This 'is not only true of the more 
permanent human expression on the landscape it is 
true of the transient expression of behaviour itse 



COMMON LAW TRESPASS TO LAND 

In this chapter the cultural aspects of territor- ' 

iality will be looked at as they are expressedsin the 

Common Law tort of trespass to land, and it will be foAd 
4 

that these are readily identifiable with the character- 

istics of territorial.behaviour outlined An the previous 

chapter ." The objective will -be to describe and comment ' . 
\ on this specific interpretation and cultural elaboraCiipn 

1 . 

of territorial behaviour in order to prbvide a bas'is for 

the more detailed analyses in later chapters. 
2 

1 of course, this is not to presuppose that human terri- 
torial behaviour is-innat$ in the way that animal 
territorial behaviour appears to be. Nevertheless, to 
the extent that the cultural codification of territor- 
iality corrksponds to the funqamentaJs of the 'natural' 
territoriality described ih the previous chapter, the 
assumption of a common evolufionary force is strength- , 

4 ' 
cned.i' But this is st,i;l, qt best weak eviaence and not 
too h c h  reliance should be b6sed on the cgrrelationship. 

C 

 ore detailed information on trespass law can be found 
in the following textbooks: G.F. Clerk and W.H. Lindse.11, 

r r l e r k  & LindseZl on Torts, First Supplement to lath edn., 
(London: Sweet & Maxwell, 1977); John G. Fleming, The Law 
of: Torts, 5th edn., (Sydney, Australia: ?he Law Book Co. 
~td.,\1977): G.H.L. ~tidman, Introduction t o  t h e  ~ a i  o f  

/ Tort6 , (Toronto: ~uttkrworths, 1 9 7 8 )  ; R.F.V. Heuston; 
Salrnorzd on the Law of' Torts, 17th edn., (~onddn: Sweet & 
Maxwell, 1977); Lewis Klar, ed., Studies i n  Canadian T o r t  
-Law, (Toronto: Butterworths, 1977); Allen M. Linden, 
L'anadian Tort Law, (Toronto: Butterworths, 1977); William 



* The type of territory that will be dealt with i$ 
.1. . . \ 

a specific category recognised by the law. 1-1 be bt 
\ 

called 'legal space' and it is comprehens~ in the sense' 
e 

that it constitutes all of the territory of the national - . 
state. It amounts to all thos~ parcels of land that are . ' - 
lega,lly munded and owned in some way. All legal space 

1 
is territdrial space, but as territory it belongs.to the 

possessor, who may .be, but is not necessarily, the owner. 

I .  

Legal s p a e  is perhaps the,most important geogra- 

ph'ic category of ter\i.tory, other than- that of the nation- - 
a1 state itself. It is at this scale that many .of the 

.important and detailed becisions rpgqrding access are made, 
, i 

----/ 

contributing greatly to the. sorting 6ut of artifacts and 

behaviour in geographic space. within the 'separate legal 

spaces are the wherein the placement 

- 
L .  Prosser, 4 :r>:'to,?i.' L ?  t h e  Law- of Torts,, 4th-edn., (St. 
Paul, Minn: West publishing Co., 1971); W.V.H. Rogers, 
k " r f l ' e l i  an? e T z J ? g v i ~ z  3 n  T o r t ,  10th edn., (London: Sweet 

, - 6 Maxwell. 1975): Harry Street, The Law of T o r t s ,  5th edn., d b  
(London: Buttersworth, 1972). 

.Yalasburg ' s  L a ~ l s .  ,?f E n g l a n d  is also useful. This is. the 
most widely used law encyclopedia in Common Law countries, 
and one of the best general research tools in a law 
library. The primary authority cited in H a Z s b u r y l s  is 
English, but English case law is persuasive authority in 
Common Law countries. Throughout H a Z s b u r y l s  Laws there 
are volumes entitled Canadian Convector. These volumes 
serve as a bridge between English decisions as cited in 
Y c z l s b u r ~ ' ~  and Canadian case law. 
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of small things, the d&ai decoraf ion of geographic ' 

space, and everyday behavi are arranged. Legal space: 
, . 

is of suhchimport fa the state that qt 1s carefully regu-.- 

lated. . ~icro-tefritorieson the other hand, nested as 

they'are within the legal space, are regulated by the 
4 - 

rules or norms-of the person or persons in effective 
\ 

3 
possession of the larger legal space. Thus the state en- 

dorses legal space and ensures a sufficient degree of sov- 
9 

ereignty in the possessor to regulate that space and main- 

tain control over it, whereas micro-territories are endor- 

sed and supported by the possessor of the legal space. 
4 

3 Community or neighbourhood territories 9s referred to by 
Melvin and Carolyn Webber, "Culture, Territoriality and 
the Elastic Mile", Papers of the R e g i o n a l  Science A s s o -  
: i n i o n ,  1964, amongst others, are relatively weak and 
ambiguous territories at a larger scale. ~everthelGss, 
certain types of intrusions, whether of ethnic groups or 
new land developments, may trigger strong territorial , ' .  
reactions. 

4 ~ h u ~  hy children's bedrooms are their territory, subject 
to the jurisdiction of my wife and myself. They are not, 
however, territories of sufficient importance to be 
specifically endorsed as such by the state6 Instead they 
are supported as territories by the rules or norms of the 
residual sovereignty in the household. Both legal space 
and micro-territories are clearly social territories, in 

B. the sense that the pdrer associated with them is socially 
derived rather than based on an individual's raw physical 
strength. Without the support of the law I have no real 
power over my property, and my children have no real 
power over Weir rooms without the support of the rules 
of the household. Very little power in the modern world , 
derives from the individual F e r  s e ;  it is essentially a 
soci 1 phenomenon. B 

7 
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Power in a society (that is to say g o c i a l l y ~ i v e d  

power as opposed to ra% physical power) as ehosely rela- 
3 

ted to this con ept of legal space. But people who have 

b power in one 1 J a1 space, such as a school, factory, or 
home, do.not necessarily have it in other legal spaces. 

Power in other words is place oriented. 

In endorsing these legal spaces and supporting a 

residual sbvereignty, the state is faced with .the task of 

, regulating the complex situations of everyday life and'of 

setting down rules that a l l ~ w  the arrangement.to function 

properly. ~ h e s e  rules, $in the ~&nmon G w ,  emerge from 
F' : 

experience, they evolve &;ctively from the decisions 
I $ 

\ ' made in th particular circumstancescof an actual con- ? 
flict. .Yet there'is a controllQg logic to the utilisa- 

tion of this experience, the logic of 'function', and , 

&is will be examined and clarified through an evolution- 

ary perspective in the following chapter. 6 

5~ culture acts as a model for the individual's behaviour, 
in muoh the same way as when we play better squash or 
soccer if we learn from watching other people's play. 
underlying such visi-ble models of cultural life are the 
invisible constraints of rules. , 

x r, 6~ustice Holmes, writing in 1899, said that "the life of 
law has not been logic; it has been experience." A more 
apt axiom for the arguments in this dissertation is that 
the life of the law has been the inevitable logic of 
experience. This does ).of imply, as will be thought, a 
'positivist' stance nor a belief in unidirectional 



Historical b e i i e l ~ p m ~ n t  

i 

The development  o f  t r e s p a s s  law is marked by b o t h  

. a n  i n c r e a s i n g  s o p h i s t  c a t i o n  i n  t h e  s o c i a l  r e g u l a t i o n  o f  
rn 

Q ti. raw c o n f l i c t ,  and  a  con  ant s t r u g g l e  to  p r e v e n t  t h e  l o g i c  

- o f  f u n c t i o n  l o r  e x p e r i e n c e )  from b e i n g  t o o  r i g i d l y  'con- 

s t r a i n e d  by s o c i a l l ~ c o n s t r u c t e d  c a t e g o r i e s .    his l a t t e r  
- 8 .  . . . .  

problem i s  one  t h a t  w e  s h a l l  m e e t  a g a i n ,  b u t  i n  a n u t -  
* I 

s h e l l  it i s  t h e  problem o f  t h e  r e t p i r e m e n t s  o f  c e r t a i n t y  

I n  s o c i a l  r e l a t i o n s  coming up a g a i n s t  t h e  f u n c t i o n a l  

r e q u i r e m e n t s  of  a d a p t i v e  change.  
i 

%, .' 

O r i g i r i a l k y ,  a b o u t  t*' end o f  t h e  t w e l f t h  c & i t u r y ,  \ 

' f r e s & a s s l  A n t  an; wrong, t h e  same meaning t h a t  it ~ t i l l  

b e a r s  i n  t h e  t r a d i t i o n a l  v e r s i o n  of t h e  Lord% P r a y e r .  

Most of  t h e s e  wrongs w e r e  d e a l t  w i t h  by local c o u r t s ,  b u t  

i f  a b reach  o f  t h e  peace  o r  a' r o y a l  i n t e r e s t  ,was i n v o l v e d  

6, t h e y  c o u l d  be h e a r d  by t h e  King s c o u r t s .  But  s u c h  pkeas 

o f  t h e  crown w e r e  e x c e p t i o n a l  an.d t h e r e  i s  no  c o n c e p t u a l  

7 u n i t y  hmong them, o t h e r  t h a n  t h e  j u r i s d i c t i o n a l .  

development .  On t h e  c o n t r a r y ,  v a r i a t i o n  is a n  essential 
p a r t  o f ' t h e  o v e r a l l  a rgument ,  a s  w i l l  be s e e n .  

''The most i n t e r e s t i n g  and a u t h o r i t a t i v e  documenta t ion  and 
e x p l a n a t i o n  o f  t h e  r ise o f  t r e s p a s s  and c a s e  is t h a t  by , 

S.C.C. Milsom i n  "The R i s e  o f  T r e s p a s S  and C a s e " ,  Histor- 
f.21 Fsundaticns 9: t h e  Common Law, (London: B u t t e r w o r t h s ,  
1 9 6 9 ) .  H i l s o m ' s  work i s  r e l i e d  on i n  t h e  f o l l o w i n g  
a c c o u n t .  



At first the King's peace wip a personal thing 

rather than a social abstraction, and indeed it died with 

the King, so that wrongs committed in one reign could not 

be iaken up in another. Gmdually the concern with the . . 

~ing's own protection was extended'to servants and friends,. 

& * '\ and perhaps widened to cover church festivals, or parti- 
\Fular places such as the King's highway, or where .the 

himself was. Later still it was extended, as a * 

of policy, to constitute what we would call the 

royal cfiminal law. In short what made something a 

'. 
j. 

: breach of the King's peace was not the intrinsic quality 

of the a&, but-rather the person ifwolved, the character 

of the place, or the time of year. 8 

Gradually the phrase c o n t r a  pacem r e g i s  was in- 
. , 

serted merely so that the plaintiff could ensure the beqe- 

f icial consequences of having his grievance heard by a 
. , 

royal court. By the turn of the 13th century the phrase 
.. L 

;l: - t  ~ r ~ i s ,  which had been used sporadically until 

then and was especially common in cases involving the 

invasion of land, became an almost invariable addition 

 bid., p. 246. 
9 " n t r a  ;ncem.carried c c ; i a s  and outlawry, which were not 
available in trespasswrits without it. Capias was a 
writ, usually addressed to the sheriff, by which process 
was issued against an accused person. 
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dle ages it was very difficult to know what the true 

to trespass writs. As Milsom describes it "Glanvill's 

breach of the peace [had] surk .to.h pair of incantatib;~ 

put in to get;the dispute into a royal court. The 

result* of these formalities was that throughout 'the mid- 

complaint was about. Whereas contra pacem had once b&%. 
8 

meaningful',, with the jurisdictional consequence that it 

came before a'royal court, now cause and effect were 

reversed by stretching contra psb&m in order to bring 

11 . &*' cases under royal jur,isdiction. e - 
-4 
-A- 

In time other cases, where . c o n t r a  pacem could -not 
d ,. . 

- 

be even fictikiously alleged, were more' freely admitted to 

the royal courts. Trespass v i  e t -  armis came in time to be 

seen as a disbinct form of action, an'd other writs cdme tp 

be regarded as belonging to the action upon the special 7 

case. l2 Milsom argues that a distinction that had been of 

purely jurisdictional~importance became a  e senile mischief", 
- 

1•‹~ilsom, "Rise of Trespass .and ~ase", p. 248. 

12zictions upon the special case were actions J6ased on the 
particular circumstances, rather than the bare event . . 
as in trespass ;71 ~t ~ r r n i s .  Today all torts (as well as 
the law of simple contract) are the products of 'case' 
with the exception of detinue (wrongful detention of 
gbods) and trespass 2 I  t 2rrnds. 



! 

whereby lawyers looked for f a c t s  that signalled which 

category was appropriate. TrespaSs thereby became an 
# 

entity with identifiable factual properties, and it was 
.) 

naturally assumed that those properties depended on the , . 

only comon factor of c o n t r a  pacem. The distinction be- 
? 
tween wespass and case becarne.therefore that between 

direct and consequential injury,'between the actual event 

itself and thg state of affafrs from which the damage 

indirectly flowed. In ~ilsom's opinion "the juri'sdkc- . 
$- 

tional artificialities of the middle ages had been ham- 
i ,  

1 ,  

less: their rationalisation in the eighteenth century and 

after did grave damage." 

'There are two matters that arise o<t of this de- 

velopment which demand comment. Firstly there is the pro- 

blem of inertia that is brought about by legal categories. 

Modern tort law has been greatly influenced by the old 

categories of legal claim, or the form of action as they 

are usually called. The rules governing these forms of 
/ 

r/,$ction were very strict and although they were abolished 
i 

in the 19th century, they still ha"e a donsiderable effect. 

AS Maitland said, "the forms of*action we have buried, 

"13 At the but they still rule us from their graves. @ 

, f 

13F'rederick William Maitland, The Forms of Action a t  Cornrnov 
. - h w ,  .c (Cambridge: University P~ess, 1936), p. 296. 

3 



t i m e  o f  Hen ry  I11 it w a s . t h e  p r a c t i c e  t o  have a d i s t i n c t  

w r i t  f o r  e a c h  main t y p e  of  c l a im .  . Each claim' or form o f  

a c t i o n  Ifad i t s  own p rocedu re  and s u b s t a n t i v e  l a w .  I f  t h e  
-0 

p l a i n t i f f  b rough t  t h e  wrong t y p e  o f  claim h e  would lose : 

t h e  case. T h i s  "ha rden ing  o f  t h e  a r t e r i e s "  o f  t h e  l e g a l  

sys tem was a b a r r i e r  t o  i t s  c o n t i n u i n g  a d a p t a t i o n  t o .  
I 

changing  c o n d j t i o n s .  S t a t u t o r y  changes  i n  t h e  n i n e t e e n t h ,  - 
\ 

-I 

c e n t u r y ,  hqwever, make t h e  form of  * a c t i o p  more-or-less 
. '  J 

immate r ia l  today .  l4 A s  Lord Atkln  s a i d ,  r e f e r r i n g  back t o  
* 

M a i t l a n d ' s  epigram:  "when th -ese  g h o s t s .  o f  t h e  p a s t  s t a n d  

i n  t h e  p a t h  o f  j u s t i c e ,  c l a n k i n g  t h e i r  medieva l  c h a i n s ,  t h e  

p rope r  c o u r s e  f o r  t h e  judge i s  t o  p a s s  t h rough  them 

u n d e t e r r e d .  Be t h i s  as it may, the  van i shed  f o k s  o f  

a c t i o n  have l e f t . t h e i r  mark, s o . t h a t  when 'we t a l k  o f  tres- 

pass today  we,mean a  w r o n q ' t h a t  Mould have been remedied 

by t h e  w r i t  o f  t r e s p a s s  i n  t h e  e i g h t e e n t h  c e n t u r y .  I t  i s  . 
- c l e a r  from t h i s  account  o f  ' t h e  h i s t o r i c a l  development o f  , 

t r e s p a s s  law t h a t  r i g i d  c a t e g o r i s a t i ~ n  (and t h u s  p r e d i c t a -  

b i l i t y  i n  t h  awj comes i n t o  c o n f l i c t  w i t h  t h e  need f o r  

" ~ f k e r .  some oduced i n  1832,  forms o f  a c t i o n  
- were t h e o r  l i s h e d  by t h e  Conpnon Law Procedure  

A c t ,  1852. ced  by t-he more comprehensive ', I 
p r o v i s i o n s  o f  t h e  J u d i c a t u r e .  A c t  which came 4 n t o  opera -  
t i o n  in 1875. 

4 - 

I 
b. - 

1 5  c r ~ i t e d  A u s t r . a l $ ,  L t i i .  '0. ' B U P C Z ~ ~ S  Baraka Ltd., [I9411 
A.C.  1, p .  29. ' 



adaptive change. 

The second issue that, arises from Milsom's view 

* of the historical development is an important one for rela- 

ting trespass to land t6 t$e idea of territory. For the 
Y ,' 

question is, *~ks the historicalmyleveloprnent of trespass A . 
J 

l'aw merely pn unfortuhate adcident of history, a$ Milsom 

\ argues, or did it on the contrary have'a certain- logic to 

it? .Unfortunately it is beyond the scope of this work to 
\ 

S pursue this important argument in detail, but I would want 

to maintain that the category of trespass v i  et armis has - 
evolved in the Common Law, and has persisted as such, in 

conformity with a logic of territorial behaviour which is . . . 

eminently functional and in no sense mischievous.. In the 

to land, Milsom's critical. comhents seem. 

is otherwise, however, with trbspasses to 

the gerson %nd to chattel? which, although not our concern- 

\- here, are also recognised by lawyers. In this regard it is 

interest' g to note that there is some evidence that these 

latter trespqsses are beingyorporated into the'tradi- 

d . tional actions upon the 45- e, and thus becoming ever more . . - 
distinguished from the category of trespass to land. 16 -- 

16- 
, Lzt.arrg v .  Cooper  [I9651 1 Q.B. 232. A man in a car 

tionally ran o w k e  legs of a sunbather and it 
thattrespass to fhe person, which technically 

in terms of the old forms of action did not-require 



- I .  , . 
In summary the? trespass to Land has emerged as 

9 a very distinct and per stent category of law, and-one 

-- -. , which we shall see has characteristics 'that closely parallel 

the territorial ones that were outlined in the previous 

- .  chapter. , 

.I - 
\ 

Three-Dimensional Nature of Territory 

Spatialist geographers, qua spatialists, are invar- 
' - .. 

iably entrapped withih a two-dimensional world. Yet it is 

* 
a three-dimensional qprld, that people relate to in real 

life, and it is this dmrld that trespass law must come . .  to 
C 

terms with. ~nfortunately, although legal space is usually 
/ -  - 

clearly partitioned on the ground, thp lim'tations above' . I 
and below the ground are relatively ambiguous. I 

\ 

/ 

intentionality, would not lie as a distinct action. hh / 
the case of tqespass to lahd it is submitted that it 
generally remains true that, as long as the trespass was 
voluntary and direct, it does not matter whether it was , 

intentional or unintentional (although, of course, it may 
affect the measure of damage). For an unevenly argued 

- I 
contrary view see Joseph Eliot Magnet, "Intentional In- 
terference with land," S t u d i e s  i n  Canadian  Tort Law, L.  
Klar, ed., pp. 2 8 7 - 3 2 3 . .  One advantage of the present .\ 

I 

trespass to land action is that the onus is on the 
defendant to explain what occurred, rather than on the 
plaintiff. It would, in many cases, be difficult for the 
injured plaintiff to prove the defendant's intent (4.e. - "that the defendant was subs_tantially, certain that the 
interference would result f b m  his  action^.^ Magnet, 
"Intentional Inerference with Land," p. 295, footnote 
24.) 



, - 

In general it can be said that an unauthbrised 

entry beneath the surface of land at whatever Pepth is a 
+ 

, . trespassf Since there is relatively little activity un- 

der the.surface of the earth this does not usually amount 

to a problem., A lot of the nineteenth century cases that 

dealt with such issues rev~lved~around coal mining. Thus, c 
. - 

1 in IsulZi Coal W i n i n g  Co. v .  Osborne  118991 it was held . 

actionable to tunnel. into adjoining land in order to ex- 

* l7 In this century similar problems ploit a.coal seam. 

arose over the recovery of oil and it.is not permissible 

to Slant drill into a neighbouring oil zone without tlie 

authority of the occupier. l8 It should be noted, however, 

that the possession of the surface land can be severed 

from that of the subsoil, as by granting mineral rights, so 

that in such cases trespass actions could literally be 

maintained in different strata. 19 R ' 6 

Although the law with respect to such mineral 

? 1 7  
?x:Zi l 'oa l  . ! t r i r ~  ' c .  v .  Osborne  [1899] A . C .  351. 

'*see the comment by Allen H. Barr, "Oil and Gas: Liability 
and Damages for Underground Trespasses", C a l i f o r n i a  Law - .  
- = > ) -  ?L', 27, 1939, pp. 192-201. 

 he Z t r x t a  T i t ; ; ;  ;nt in British Columbia, and similar 
statutes elsewhere, as well as leasehold arrangements, 
permit the air space above the surface to be held in 
the same sort of way. 



rights seems to have settled on a boundless possqssion be- ., b .  .- I 4 

neath the surface there are reservations. Territorial 

possession requires effective control, and the theory of 

'effective control' was indeed adopted in a case concerning 
L 

the maintenance of a sewer 150 feet below the surface. 20 

The problem was again met head on in a Kentucky case where 

the defendant owned land containing the entrance to a cave 

which he had developed into a tourist attraction.21 The 

cave lay below the land owned by the Plaintiff at a depth 

of about 3,50 feet, and he successfully claimed for an 

account of the receipts from its exploitation. A strong 

dissenting judgement, however, expressed the 'territorial' 

view t9 t the surface owner possesses only those / 
beneath the surface'which he can subject to his ntrol, 

and it was s id that "no man can bring up from he depth it P" 
of the earth darkness and make it serve his 

purposes, the entrance to it. " 2 2  1 
1 

The extent of possession of the air space over land 
* 

t 

2 0 3 c e h r i n g e r  v .  c n t n l t c  [19311 254 N . Y . S ' .  276. This idea 
of effective control 1s very prominent in determining 
the legitimacy of territorial authority in international 
law. 

*',:words v .  ETS [ky. 19291 24 & 2d. See especially the 
beautifully written judgement oi'tog,an, J. 



i s  more c o n t r o v e r s i a l .  D e s p i t e  t h e  wel l -known lega l  

maxim c u j u s  e s t  soZum eius e s t  u s q u e  ad  coe tum e t  a d  

i k f e r o s  t h e  courUQould n o t  a p p l y  it l i t e r a l l y  t o  make 
w i a l l  i n v a s i o n s  o f  a r s p a c e  i n t o  t r e s p a s s e s .  23 F o r  d n e  

t h i n g  i t  would b e  q u i t e  i m p r a c t i c a l  f o r  a v i a t i o n ,  a n d  

i n d e e d  t h e r e  a r e  u s u a l l y  s t a t u t e s  t o  cover. t h i s .  The cases 

e s t a b l i s h  t h a t  i n  p r a c t i c e  t h e r e  i s  no  w i d e r  p r o p o s i t i o n  

t h a n  t h e  e m i n e n t l y  t e r r i t o r i a l  o n e  t h a t  t h e  a i r  a b o v e  t h e  

s u r f a c e  i s  p o s s e s s e d  i n  l a w ,  i n  s o  f a r  a s  i t s  u s e  i s  l i n k e d  - 

t o  t h e  u s e  o f  t h e  s u r f a c e  i t s e l f .  2 4  T h e r e  i s  t h e r e f o r e  n o  

t) i n h e r e n t  r e s t r i c t i o n  on t h e  h e i g h t  o f  b u i l d i n g s ,  o t h e r  t h a n  

s p e c i f i c  b u i l d i n g  or  z o n i n g  r e s t r i c t i o n s .  

,aa* - 
/ $ -b Much o f  t h e  c a s e  l aw  on  t h i s  t o p i c  i s  c o n c e r n e d  

w i t h  t h e  v e r y  p r a c t i c a l  q u e s t i o n s  t h a t - a r i s e  f rom p a r t s  o f  

b u i l d i n g s  and  t h e  b r a n c h e s  o f  trees t h a t  o v e r h a n g  a n  a d j a -  

c e n t  p r o p e r t y .  I n  a  p r o p e r  t e r r i t o r i a l  s p i r i t  tlie l a w  

t r e a t s  t h e s e  d i f f e r e n t l y .  The d i r e c t  i n v a s i o n  by  man-made 

2 3 ~ h o s e  i s  t h e  s o i l ,  h i s  it i s ,  e v e n  t o  h e a v e n ,  a n d  t o  t h e  
m i d d l e  o f  t h e  e a r t h .  The maxim was c a l l e d  a " f a n c i f u l  
p h r a s e "  i n  h ' c n ? s ~ ~ o r t J ,  Board  of  Work6 v .  U n i t e d  T e l e p h o n e  

. [1884]  1 3  Q.B.D. 9 0 4 ,  915 ( B r e t t ,  M.R.). I ts  o r i g i n  
i s  t r a c e d  by Bouve, " P r i v a t e  Ownersh ip  o f  A i r  S p a c e , "  . .  - z r >  : ~ w  R e ~ j d e u  ( 1 9 3 0 ) ,  p .  232; and  Hack ley ,  " T r e s p a s s e r s  
i n  t h e  S k y " ,  V l r q ~ s - i s  Lnw R e v i e u  2 1 ,  ( l 9 3 7 ) ,  p .  773.  

2 4 ~ h e  E n g l i s h  c a s e 5  a r e  d i s c u s s e d  i n  d e t a i l  by R i c h a r d s o n ,  
" P r l v a t e  P r o p e r t y  R i g h t s  i n  t h e  A i r  S p a c e  a t  Common Law," . . 
- 2 ~ ~ l 2 ~ 3 r :  b r  .?ev' - :ey 31 ,  ( 1 9 5 3 ) ,  p. 1 1 6 ;  a n d  H a c k l e y ,  
" T r e s p a s s e r s  i n  t h e  Sky" ,  p .  773. 



.ejections constitutes trespass which is actionable per 
-id? . .  Branches of trees, however, that grow naturally over 

an adjoining propertys are treated as consequential rather 

than direct encroachments and do not constitute trespass, 
. . 

even in cases where the trees were planted. 25 

The great variety of invasions by artificial pro- 

jecti.ons, including' a swinging Trane, 26 advertising 

28 
signs12' electric cables, the overlap of a wall, 29 and 

4 . 
the many examples in the older cases of projecting build- 

2 5 ~ h e  correct remedy for overhanging branches is in nui- 
sance. There is a privilege to abate the nuisance by 

' cutting Lack the branches. See Lemmon v .  Webb [I8941 3 
Ch. 1, [I8951 A . C . l ;  9ave3 v .  Harrow C o r p o r a t i o n  19581 1 , 4 Q.B. 60; a case which is difficult to reconcile 3 th this 
position is that of S i m p s o n  v .  Weber (1925) 41 T . L . R .  
302, where a Virginia Creeper on a wall was treated as a 
trespass. 

26k' - 1 e ~ t o r .  v .  7. T o s t a i n  [1970] 1 W . L . R .  '411. 

2 8 ,  , i i k e r  v .  City .,~f Adelaide [1900] S . A . L . R .  29; Wandsworth 
: 4 , .  o f  Works v .  C'nit~d T e l e p h o n e  Co. 

29!~'Iliamson V .  F r i e n d  (1901) 1 S R  (N.S.W.) ( ~ 2 3 ,  27: 
'n,?lor 1 7 .  J o h r s t o n  [19051 V.R.L. 714 (Ventilatbn Pipe). 
Notice, however, that if a fence encroaches dTi to the 
action of weather, that is to say if it is consequential 
rather than direct,. no action lies: Mann v .  Saulnier 
(1959) 19 D.L.R. 2d 130 (there is comment on this in 
t" 3 p r r  2 , 23, p. 188). 



ings, well illustrates the enormous range of functions 

that human. territoriality, unlike animal territoriality, 

serves. The case of Ke lsen v .  Imperia 2 Tobacco  Co. [I9571 

illustrates this point very well. 3 0  The problem arose from 
' 

the situation of an advertisement sign of Imperial Tobacco. 

This sign which was about twenty feet long projected some 

eight inches into the air space 'above the plaintiff's one- 

, storey tobacco shop which he leased. When Imperial 
P 

Tobacco cut down on his cigarette quota he asked them to 

remove the sign. The dispute over the quota was subse- . . %? -. 
quently settled and the.plaintiff allowed the sign to 

remain. Later, further disputes over the supply of cigar-. 

ettes arose and the plaintiff brought an action for 

trespass,which he won. The function of the 'defence of 

space' in this case was not so much to obtain recompense 

for a direct injury to the plaintiff, occasioned by the 

small boundary incursion, as it was to act as a lever to 

apply commercial pressure. 31 

3,0~e~sen v .  I m p e r i a l  Tobacco  Co. L t d .  

31The plaintiff wrote to the defendants saying: "Since the 
sign reading 'Players Please' above our shop can only 
act as a magnet to draw people in, we feel that this 
is more than unfair and we must ask you to be good 
enough to remove it as soon as possible as it would help 
us considerably in having not to refuse so many people 
per day and making the life of our staff a little eas- 
ier." KeZsen v .  Impcr iaZ  Tobacco Co.  ' L t d . ,  p. 346. 

- - 



More transient incursions into air space also seem 

to be treLpassory, aithougfi the authority for this is not 

wholly conclusive. In the case,of E l l i s  v .  L o f t u s  I r o n  Co.  
, 

a horse on one side of a fence bit and kicked a mare on 

the other side and this was held to constitute t~espass. 32 

2 
Less certain are those decisions that deal with the firing 

of bullets over land. 1 n  an 1815 case Lord ~1lenbo;ough 

made a distinction between a shot which strike3 the soil 

and is a trespass, and one that is fired i n , v a c u o  without 

touching anything and is not actionable unless it consti- 

tutes a nuisance. 3 3  But in a Tasmanian case, where a cat 

that was perched on a shed was shot, the court seemed to 

regard all entry upon air-space from adjacent land as 

trespassory, although they admitted the difficulty of 
- 

reconciling this with the reasonably free use of ai>-space 

by aircraft. 

These ambiguities in the cases can be interpreted 

as resulting from a conflict between the "old sophistry, 

that the owner of the surface is the owner of everything 

3 3 F i c k e r i ~ g  : I .  . ? u j d ,  (1815) 4 Camp. 219. This was followed 
in - ; a -  f + o ~  ? .  3 u r 2  ( 1 8 8 7 )  4 T.L.R.  8 .  



3 4  L 

from zenith to nadir" and the question of effective 
5 . r\ 

possession, which iB 'c&sistent with what we understand 
\ 

as territory. 35 

Possession 

7 

The wrong of trespass consists of~the act 

of (1) entering upon la-nd in of the plain- 
', 

tiff , ,or ( 2 )  remaining upon such land, or (3) placing or 

projecting any material object upon it - in each case 
*'36 ,- 

. . 
without lawfpl justificatiop. 

The idea of posses$ion, which.lies close to the 

heart of what we mean by territory, is one of the most 

crucial notions in the law of trespass to land. In the 

case of territory, possession denotes an exclusive control 

of a geographic area, and in trespass law it refers to 

essentially the same thing. with the very important rider 

that in trespass law the possession is protected by 

34~leming. The Law o' Torts, p. 42-43. 

3 5 ~ h e  clich6 that possession is nine-tenths of the law is 
some indication of its importance. 

"~euston, S z : n r r i  -.: t h t  Lou of Torts, 16th e n .  



37 society. 

The main reason for the social.protection of the 
b 

possession of land (and, indeed, the possession of other 

37~any writers have attempted to analyse the concept of 
possession in the law, a concept which has always had 
a "strange fascination" for lawyers. mere is less 
of this conceptual analysis now as the arguments of 
such philosophers as Wittgenstein have filtered down 
to legal writers. Thus Hart argued that their task 
should be to describe the use of a concept rather 
than define it. [H.L.A.  kt (1954), 70 L.Q.R. 371. 
In the law 'possession' has many applications and in 
different parts of the legal system it is used for 
different purposes so that the rules that have devel- 
oped around it vary, Once again, we see the conflict 
between a theoretical logic which ensures consistency 
of use and hence predictability, and the demands of 
convenience and flexibility in particular eases. Al- 
though, therefore, it is not correct to say that 
"possession is a fact to which the law attaches cer- 
tain consequences," it is nevertheless still true that 
in a sense possession, like territory, is a fact that 
preceded the law. For further selected reading see: 
R.W.M. Dias, Jurisprudence, (London: Butterworths, P 

19641, Ch. 12; D.R. Harris, "The Concept of Possession 
in English Law," in Oxford Essays in Jurisprudence, A.G. 
Guest, ed., (Oxford: University Press, 1961); Oliver 
Wendell Holmes, The Common Law, Mark DeWolfe Howe, ed., 
(Cambridge, Mass: Barvard University Press, 1967), 
Lecture VI; Albert Kocourek, JuraZ Relations, 2ad edn., 
(Indianapolis: Bobbs-Merrill, 1928); George W. Paton, 

A Text-Book on Jurisprudence, 4th edn., G.W. Paton and 
David P. Derham, eds., (Oxford: Clarendon Press, 1972), 
Ch. 22;  Frederick Pollock, An Essay on Po~ssession in the 
Common Law, Parts I and 11, (Oxford: Clarendon Press, 
1888); Sir J.W. Salmond, SaZmond on Jur-isprudence, 7th 
edn., (London: Stevens and Hayne, 1924) Chs. 13 and 14. 



t h i n g s )  i s  t h a t  i t  p r e s e r v e s  t h e  p e a c e ,  38 ~ n t e r f e r e n c e  

w i t h  p o s s e s s i o h  i n e v i t a b l y  i n v i t e s '  v i o l e n c e ,  and  p r o b a b l y  

h b s  a lways  done s o .  In  t h e  c a s e ' o f  p r o p e r t y i t  i s  a l s o  a 
\ 

p r a c t i c a l  t h i n g  t o  p r o t e c t  p o s s e s s i o n ,  f o r  t h e  burden  o f  

p r o v i n g  a f l a w l e s s  t i t l e  t o  eveky p e r s o n  who d i s p u t e d  it 

would have  been p a t e n t l y  u n j u s t .  T h e r e f o r e ,  p o s s e s s i o n . o f  ' 

l a n d  is' r e g a r d e d  by t h e  law a s z  we l l - founded  u n l e s s  a  
* 

s u p e r i o r  t i t l e  i s  shown t o  e x i s t .  I n  t h e  c a s e  o f  t r e s p a s s  

law,  t h e  t r e s p a s i e r  h a s  t o  show t h i s  t i t l e  i n  h i m s e l f  o r  
=. 

i n  someone by whose a u t h o r i t y  he  a c t s .  I t  i s  n o t  a c c e p t -  

a b l e  t o  show t h a t  t h e  s u p e r i o r  t i t l e  r e s i d e s  i n  a  t h i r d  . 

p a r t y .  

The t o r t  of  t r e s p a s s ,  t h e r e f o r e ,  t u r n s  upon i n t e r -  

f e r e n c e  w i t h  a n o t h e r ' s  p o s s e s s i o n  o f  l a n d ,  r a t h e r  t h a n  

t i t l e .  T h i s  ' p o s s e s s i o n '  , i s  b u i l t  upon t h e  n o t i o n  o f  

p h y s i c a l  c o n t r o l ,  t h a t  i s  o f  t h e  r e l a t i o n  of p e r s o n s  t o  

land. '  But once  t h e  law a r o s e  t o  p r o t e c t  s u c h  p o s s e s s i o n  

3 8 ~ e l i x  Cohen b r o u g h t  home t h e  n a t u r a l  o r d e r  o f  t h i n g s  
when he a s k e d  a s t u d e n t  t o  imagine  h i m s e l f  as  a reason-  
a b l e  wokf i n  a  s o c i e t y  c o n s i s t i n g  o f  wolves  and s h e e p ,  
"Now suppose  you had t o  d e c i d e  whe the r  t o  k i l l  a s h e e p  
y o u r s e l f  o r  t o  t a k e  mut ton  o u t  o f  t h e  jaws o f  o t h e r  
wolves  who have  made a k i l l .  Let's assume,  i n  s p i t e  of  
K i p l i n q ,  t h a t  t h e  wolves  a r e  n o t  concerned  a b o u t  law o r  
e t h i c s .  What c o n s i d e r a t i o n s  might  l e a d  you t o  r e s p e c t  
t h e  f i r s t  occupancy of  your  f e l l o w  wolves  and t o  go o u t  
a f t e r  your  own mut ton?"  F'qlix, Cohen, "Dia logue  on 
P r i v a t e  P r o p e r t y ,  " p. 386 .  , I 



by rules it   on cent rated on the relation between persons 
(with respect to land), rather than with the relaTions 

between- persons and land. Therefore, there are anoaratlous 
& --  - 

cases where a person in full ysical control in fact is 7 ?4 

denied,possession in law, and where a person who does not 

have physical control at all is accorded all the rights of 

possession. 39 

A trespass is actionable only at the, suit of the 

person who is in possession of the land. This includes 

the person entitled to immediate and eXclusiye possession. 

Since this is essent'ially a tort having to do Q ith the 
violation of the right of possession and not with the 

violation of the right of property, a landlord cannot sue ' 

for trespass to land occupied by hise'tenant; such an action 

can be brought only by the tenant. 4 0  Indeed the Court of 

Appeal in England has held that "a person may have such a 

right of exclusive possession of ~ropert? as will entitle 

him to bring an action for trespass against the owner of 

3 9 ~ h ~ ~  the doctrine of trespass by relation, whereby a 
plaintiff who has a right to possession but was not in 
actual possession, is nevertheless deemed to have such 
possession (a legal fictioR) relating back to the time 
when he first acquired the right. 

40but it is otherwise with the common areas in an apartment 
building. 



t h a t  p r o p e r t y  b u t  which c o n f e r s  no i n t e r e s t  whatever  i n  

t h e  land" .  41 The mere use  o f  l and ,  however, w i t h o u t  t h e  

e x c l u s i v e  posses s ion  of  it would n o t  be s u f f i c i e n t  t o  

.s+ 
found an a c t i o n  o f  t r e s p a s s .  Thus, u s u a l l y ,  a - l o d g e r  or  

-? 
4 - .  

boarder  does  n o t  h i v e  posses s ion  of h i s  room and canno t  

t h e r e f o r e  sue  i n  t r e s p a s s  f o r  any d i s t u r b a n c e  o f  h i s  u s e  

of i t .42 I n  d e c i d i n g  whether i n  f a c t  h e  had e x c l u s i v e  

occupa t ion  i t  would be r e l e ~ a n t ~ w h e t h e r  he had an ou tdoor  

key and whether he  could  b a r  ad t o  t h e  rooms. .4 3 A 

g u e s t  a t  a  h o t e l ,  o r  i n  a  p r i v a t e  house would almost cer- 
4. 

t a i n l y - n o t  have e x c l u s i v e  posses s ion ,  no r  would t h e  u s e r  of  

a s e a t  i n  t h e  t h e a t r e  o r  i n  a  r a i lway  c a r r i a g e .  On t h e  

"5, 
4 1 : 4 ~ ~ ~ ~ ~ f t  Wagons, Ltd. V .  Smith, 119511 2 K.B. 496, a t  

p .  501. Th i s  and s imilar  c a s e s  have t o  do  w i t h  s t a t u t o r y  
t e n a n t s  under B r i t i s h  Rent Acts.  I n  N a t i o n a l  P r o v i n c i a l  p, 
? z n k  L t d .  v .  ' ~ i n s u o r t h  [I9651 A.C. 1175, t h e  House o f  \ 

Lords unanimously he ld  t h a t  a  d e s e r t e d  w i f e  had no pre-  \ 

p r i e t a r y  i n t e r e s t  i n  t h e  matrdmonial home, b u t  o n l y ' a  I 

pe r sona l  r i g h t .  Lord Upjohn s t a t e d  t h a t  s h e  cou ld  b r i n g  
proceedings  a g a i n s t  t r e s p a s s e r s  because s h e  had exc lu-  
s i v e  occupa t ion .  Again i n  H a r p e r  v .  C h a r l e a w o r % h  (1825) , 
4 B. & C. 574 a t  p-.'591, it w a s  s a i d  t h a t  a  p l a i n t i f f  who 
could  no t  r e l y  on p o s s e s s i o n  under h i s  lease because it 
w a s  i n  f a c t  v o i d ,  had . "ac tua l  pos ses s ion  ... s u f f i c i e n t  
t o  e n t i t l e  t h e  p a r t y  posse-ssing it t o  ma in t a in  t r e s p a s s  
a g a i n s t  persons  who have no t i t l e  a t , a l l ,  and a r e  mere 
wrongdoers." 

4 2 ~ a u l e ,  J .  , i n  Lane v .  D i r o ~  (1847) 3 C . B . ,  p. 784, sugges t -  
ed t h a t  t h e  l odge r  i n  an i n n  has  a  mere "easement" of  
s l e e p i n g  i n  one room, and e a t i n g  and d r i n k i n g  i n  ano the r .  



other hand, a purchaser of a standing trip that can be 
I 
I 

removed frpm the land, may acquire by the purchase suffi- 

cient posse ion to bring a'n action of trespass for any 

k\lnd so may the grantee of a legal interesr ' damage done. 

in land, such as an easement or p r o f i t  h prendre  'like a + 

fishery or right to cut timber. It,is clear that the law, 

on the whole, consistently applies the concept of exclu- 

sive possession to those circumstances which the non-legal * 
literature would define as territorial and similarly re- 

fuses to apply the concept to situaFions which would be 

described as non-territorial. In general, however, it " 

seems to limit this application to what has been called 

legal space and leaves the regulation of micro-territories, 

such as the rooms in a house or a seat on the bus, to 

those who control the legal space. On the face of if, this 

would seem to be a practical and efficient strategy. 

Although, therefore, we can say that after 

2 4  The crucial pointf-seems to be whether the possession is 
sufficiently exclusive. Obviously it is not consistent - 
with the purchase of a growing crop to have cattle on it 
or other farm activities taking place there and the 
possession is therefore intended to be exclusive. In 
gill v .  T u p p e r  (1863) 2 H 4  C, 121, the plaintiffs had a c 

concession from a canal company for the exclusive right 
of keeping pleasure boats for hire, but they were unable 
to maintain an action of trespass because, in effect, 
the exclusive right did not amount to an e x c Z u s i v e  
.ccu~ation of the geographic area. 



. 
2 

hundreds of years the notian of the exclusive possession 1 
i 

of land is relatively well settled en the law and corres- 

ponds fairly closely with what we ,,understand by human 

territoriality, it does continue to exercise the thinkhg 

of judges. This is particularly so where quite new sets- 
. ' 

of envirohental circumstances arise. A particularly 

interesting qOse that touches on this whole question of 

changing conditions is that of Harrison v .  C a ~ s w e - 2 2  which - - 
f i  - , .  ;zc/ 

was decided by the Supreme Court of Canada with Chief. 7 . i 

( /  Justice Laskin presiding in 1975. The reported summary-& 

facts is as follows: 4 5 

Tfie respondent, an employee of a tenant in a 
shopping-centre complex, was participating in 
a lawful strike against her employer which 
involved her and others peaceably carrying 
placards and distributing leaflets in front of 
the premises of her employer on a common side- 
walk in the shopping-centre. The appellant, 
owner of the shopping-centre, told the re- 
sgZlndent picketing was not allowed in the 
shopping-centre and requested she move to a 
public sidewalk. Her refusal to do so re- 
sulted in charges being laid, one for each 
day she picketed. 

It was held 6 to 3 with Judge Laskin amongst 

others dissenting, that Mrs. Carswell, who was picketing, 

was. trespassing when she refused to leave the shopping- 

centre after having been to do so. The follow- 

i ing are the reported summaries of the judgement of Mr. 
4 ' -  

t 
i 

- 4 5 Harrison v .  C a r s w e l Z ,  [1975], 6 W.W.R. 673. 



Justice Dickson for the majorit of Chief Judtice 
J 

Laskin for the dissenters. Mr. .Dieson arg d ed 
4 6 that: 

On the authority of Peters v .  The Queen. 
(1971), 2 C.C.C. (2d) 339 ni 17 D.L.R. 
(3d) 128 (Can. ) , the owne_r of the shopping- 
centre had sufficient control or possess- 

# ,-, ion of the common areas, notwithstandfng 
the unrestricted invitatibn to the public 
to enter upon the premises, to withdraw 
his invitation to enter, and the respon- 
dent's failure to withdraw as requested 

L 
made her a trespasser. It is not the role 
of the Court in carrying out its judicial 
function to embark on a consideration of the 
respective value-s to society of the right 
to property and the right to picket. If 
the right to picket is to be paramount to 
an individwl's right to the enjoyment of 
his property, it is for the Legislature to 
change what the court has traditionally 
recognised as a fundamental freedom. 

Chief Justice Laskin argued the opposite view as 

follows: 4 7 

- / The decision in Peters . v .  The Queen is not - 
in law or in fact a controlling authoflty 
for a case which comes to the Court, not 
upon specific questions of fact, but up$n 
the larger and more difficult area of balan- 
cing existing legal principles against 
changing social and economic situations. The 
principles of the law of trespass based upon 
the unjustified invasion of another's pos- 
session must be adjusted, as the need arises, 
to ,reflect changing situations; the introduc- 
t i m  i n m  our lives of shopping-centres 



requires a revi w of those legal principles 
and the creatio of new principles. On 
examining the p esent situation the proper 3 
approach is to acknowledge that members of 
the public who enter shopping centres are 
privileged visitors whose privilege is 
revocable only upon misbehaviour or unlawful 
activity. The respondent, in addition to 
being a member of the public; was carrying 
out a legally recognised right, namely, the 
right to picket peacefully during a lawful 
strike. The rights of the landlord in 
relation to other persons must vary accoyd- 
ing to the degree of possession exercised 
over his land. 

The case raises a lot of interesting questions 

regarding the control and use of a particular category of 

geographic space. one of these, which both judges empha- 

sised, has to do with the degree of possession necessary.to 

sustain trespass. Mr. Justic'e Dickson thought that there 

was sufficient control for possession of the common areas. 

Chief Justice Laskin on the other hand, argued that the 

principles of the law of trespass based upon the unjusti- 

fied invasion of another's possession must be adjusted as, 

the need arises to reflect changing situations, and that 

the rights of the landlord in relation to other persons 

must vary according to the degree of possession exercised 

over the land. This difference of opinion-Peflects a fun- 

damental philosophical division of the law between positi- 

vist and non-positivist lawyers. The majority in this case, 

and indeed most English and Commonwealth judges, are 

positivists interpreting the law as they find it and, - 



although they do inevitably crdate law, the declared 

emphasis is on following it rather than creating it. '48 in d 

the United States on the other hand, judges tend to be' 

freer of precedent and to weigh more openly the balance of 

interests ifivolved, and this is the position f voured in C '  
- this case by Chief Justice Laskin. 4 9  To put this yet 

I 

another way we can view the difference of opinion as a 

\ 
perennial conflict between those who wish to stick with the . 

logic of &e law as it has evolved (with all the advanta- 

ges of the culturally distilled wisdom that this can be 
' , . 

expected to enghrine. together with the vegy real cultural 

\a need for predictability in human relations), an \those who 
I-- - 4  

prefer to emphasise the need for adaptation to changing 

48Lord Denning is the m d t  obvious exception in Britain. 

49~his point is explicitly made by S.C. Coval and J.C. 
Smith in "The Supreme Court and a New Jurisprudence for 
Canada", Thc:  _ ? : > . ~ ~ i ~ n  Bar  .Qev i ew ,  53, p. 819. Coval & 
Smith, implicitly supporting Laskin's view of Harrison v .  

7 

':rs;.z < .  , argue that such decisions should be based on 
the ordering of public goals (i.e. picketing versus 
private property) .already implicit or explicit in the 
law. This ingeneous suggestion, however, begs the 
question of how one is in practice to interpret this 
objectively and certainly in specific contexts. 

It is pteresting to note that in the case of 
: : :,i .?=r~. v .  - C I Y ~ ~ C P ,  92 
held that the distribution of 
a private shopping-centre is 
protected by the first amendment when the purpose of 
handbilling .is unrelated to the shopping-centre's 
operations. 



environmental conditions. 
I 

u .  Carswe22 case raises the i m p  tant t 
issue for the study of territoriality of whether there are 

substantial differences in degrees of possession according 

to the particular category of place; and if so how is one to 

measu-re the degree of effective 'presence' and control; 

and what are the implications of these differences? The 

arguments of-Chief Justice Laskin suggest that there are at 

least substantial and discernible differences between 'pri- 

vate' and 'public' places. - certainly the degree of pos- 

session appears to have substantial behavioural effects. 

Areas which are not sufficiently 'possessed! in some way 

are subject to more vandalism and are the location of more 

assaults than areas for which people feel responsible and 

which they oversee. 51 Ley and Cybriwsky have observed 

50~ubllc ah&-private places will be considered in more 
detail in Chapter Five. A useful introductory article is 
Sidney N. Brower, "The Signs We Learn to Read," Landscape, 
15, 1, 1965, pp. 9-12. For some comments on private r' 
space see, J. Douglas Pprteous, "Home: The Territorial 

" Core", T ~ P  J ~ : 3 r g p J : t 2 z i  H e u i e w  66, 4, 1976, pp. 383-390. 
The question of the appropriate status of Indian reserva- 
tions is discussed by Imre Sutton, "Sovereign States and 
the Changing Definition of the Indian Reservation", The 
i " e - 3 ~ : :  fi::'- 

' *  1 zC - 7  U < ~ Z ,  : 66, 3 ,  1976, pp. 281-295. A 

similar con ern 1 s  expressed by J.C. Smith, "The Concept 
of Native Title", : v 5 r s ; t d  - C  T r r ~ r L t o  Lat, Journal, 24, . - -  
1, 1974, pp. 1-16. 



this phenomenon in Philadelphia where cars are more read- 

ily vandalised when parked adjacent to vacant lots than 

r when parked opposite an occupied house.. 52  The graffiti 

that urban gangs use.to. mark their territo~ial or 'turf' 

are graphic indications of the virtual aban- 

donment of the actual possessiqn of a public space. The 

concomitant oi this is that 'neighbourh60ds ' and 'cormnuni- 

ties' function betti? as ' such, thb more that people feel 
. 

that they be103 to a place and that. it belongs $0 'them - 
f 

the greater, in other words, their degree of possession of. 

a geographic area. 54 Effective possession thus comes down 

to intent, to the animus possidendi of-the classical 

5 2  David Ley and R. Cybriwsky, "The Spatial Ecology of 
Stripped Cars", Environment a n d  B e h a v i o u r ,  6, 1974, 
pp. 53-67. I 

5 3 ~ e e  Ley and Cybriwsky, "Urban Graffiti as Territorial , 
Markers", pp. 491-505. 

a .  

54~ee Webber, "Culture, Territoriality, and the Elastic 
Mile. " 
It may well be that concepts such as 'community' and 
'neighbourhood' are based not so much on actual com- 
munication and social interaction, as often thought, as 
they are on the common and exclusive possession of some- 
thing. The norm of 'groupness' of sharing, indeed of 
culture, flows from the sense of belonging, of a 
common bond with something, that is to say a common ex- 
clusive possession. It may even be a genetic norm. 
See Nigel Calder, The Human Conspiracy: T h e  New Science 
~f Social S e h n v l c u r ,  (New York: Viking Press, 1976) 
p. 120 ff. 



a n a l y s e s  o f  p o s s e s s i o n ,  a h d . t h e  e f f e c t i v e  c o n t r o l  t h a t  

f l o w s  from t h i s  i n t e n t ' .  

I n  . t h e  c a s e  o f  Carswe22  v .  H a r r i ~ o n  we are i n  

e f f e c t  s e e i n g  how t h e  s o c i a l  d e ~ e l o p m e n t ~ o f  t h e  c o n c e p t s  

o f  ownersh ip  and p r o p e r t y  h a s  a f f e c t e d  t h e  c o n c e p t  of ter- 

r i t o r i a l i t y ,  i n  t h e  s e n s e  t h a t  it h a s  l ed  t o  a  d i s t a n c i n g  

o f  t h e  p e r s o n  o r  p e r s o n s  deemed t o  be i n  p o s s e s s i o n  from 

t h e  f a c t s  t h a t  would c o n s t i t u t e  a n  a c t u a l  e f f e c t i v e  p o s e s s -  

i o n .  I t  i s  t h i s  ' d i s t a n c i n g '  which l e a d s  t o  t h e  whole 

problem of  " d e g r e e s  o f  p o s s e s s i o n ' ,  and which t h u s  makes 

t h e  a n a l y s i s  of  human t e r r i t o r i a l i t y  t h a t  much more com- 

plex: L a r g e - s c a l e  suburban s h o p p i n g - c e n t r e s  and t h e i r  

c o r p o r a t e  o w n e r s h i p ,  hav ing  v e r y  l i m i t e d  ' p r e s e n c e '  i n  t h e  

' p u b l i c "  a r e a s  and e f f e c t i v e l y  no e x c l u s i v e  o c c u p a t i o n ,  

r e p r e s e n t  a  se t  o f  new c o n d i t i o n s ,  t h a t  no l o n g e r  f i t  w e l l  

i n t o  t h e  o l d  c a t e g o r i e s .  

O t h e r  changes  on t h e  l a n d ~ c ' a , ~ e  p roduce  s i m i l a r  

s t r a i n s .  Rai lways  t r a v e r s e  back and f o r t h ,  d a n g e r o u s  m a -  

c h i n e s  and o t h e r  t h i n g s  a r e  p l a c e d  on t h e  l a n d ,  and t h e  

r e s u l t  o f  t h i s  i s  t h a t  s o c i e t y  becomes concerned  w i t h  t h e  

?unlit> of  p o s s e s s i o n .  O c c u p i e r s  o f  p r o p e r t y  a r e  t h e n  

r e q u i r e d  t o  a c t  w i t h  a  2 i ~ m - r 1  humuvitu t o w a r d s  t r e s p a s s e r s ,  

a l t h o u g h  t r e s p a s s e r s  a r e  s t i l l  n o t  accorded  t h e  same d u t y  



of care as those lawfully on a property. 5 5  

It is clear then, that possession is an intricate 

and sophisticated social concept that is constantly being 

adapted and qualified through t~le Common Law to meet the 

needs of a complex and ever-changing set of environmental 

(including social) conditions. It nevertheless continues 

to rest on the fundamentals of territorial behaviour. ' 

Territorial Intrusions 56 

'. I 
The invasion of possessed space can range from 

outright warfare to mere visual intrusion. Outright war- 

fare is beyond the constraints of a particular society's 

rules and is dealt with at the level of international law 

and politics, or by a physical counterforce. Visual intru- 

sions may amount to an invasion of privacy, but like warfare 

they too lie beyond the criteria,.that constitute trespa-ss 

to land. Between these two extremes any direct invasion of 

legal space is a trespass, unless it is justified in law. 

"nore will bp said about this ih Chapter Five. -' 

56~he following account of territorial intrusions in tres- 
pass lawadraws on statements of law and examples from 
the leading text books on trespass law, including those 
listed in this chapter, [footnote 2 1 .  

- 



As Blackstone put it: 57 

Every unwarrantable entry on another's soil 
the law entitles a trespass by breaking his 
close; the words of the writ of trespass 
commanding the defendant to show cause quare 
c a u s u ~  q x e r e n t i s  fregit. For every mdn's . 
land is in the eye of the law enclosed and 
set apart from his neighbour's; and that 
either by a visible and material fence, as 
one field is divided from another by a 
hedge; or by an ideal invisible boundary, 
existing only in the contemplation of the 
law, as when one man's Land adjoins to 
another's in the same field. 

4 

Resistance to such invasions served, through the 

action of trespass, a variety of functions. In origin, as 

we have seen, trespass was a remedy for forcible breaches 

of the King's peace. In other words it was aimed against 

acts of intentional aggression. Society was reinforcing 

territorial rights and sanctions against aggres- 

. sive interference with these, with the objective of 
naintaining public order. It is consistent with such a 

policy that occupiers themselves may use no more force than 

1s reasonably necessary to remove a trespasser from land - 
who has entered peaceably. 58 With the development of the 

T' 

57~lackstone, - ~ * S Y . : Z F < ; . S  5r, : k+- L r , ~ l s  c 2  Z c g l a n d ,  Weprint 
of the 15C3 edn.), p. 209. The more usual expression to 
describe trespass is q u z r s  - : s ~ s u r n  f r e g i t ,  which can be 
translated as "wherefore he broke the close". 



i d e a  of l a n d  o w n e r s h i p ,  a s  o p p b s e d  t o  mere p o s s e s s i o n ,  t h e  

a c t i o n  was u s e d  t o  s e t t l e * u n d a r y  d i s p u t e s ,  t o  q u i e t  
) 

t i t l e  a n d  a l s o  t o  p r e v e n t  'the a c q u i s i t i o n  of e a s e m e n t s  by 

p r e s c r i p t i v e  u s e r ,  a l t h o u g h  it i s  more l c k e l y  t o d a y  t h a t  
** 

a  d e c l a r a t o r y  judgement  would b e  u s e d  t o  d e t e r m i n e  a d i s -  

p u t e d  t i t l e .  T h i s  p r o p r f e t a r y  a s p e c t ,  t o g e t h e r  w i t h  t h e  

pa ramoun t  n e c e s s i t y  o f  p r e v e n t i n g  b r e a c h e s  of t h e  p e a c e ,  

a c c o u n t  f o r  t h e  r u l e  t h a t  t h e  p l a i n t i f f  i s  n o t  r e q u i r e d  

t o  p r o v e  m a t e r i a l  loss .  A s  ~ l e m i n g  s a y s ,  " t h e  t e m p t a t i o n  

f o r  t h e  o c c u p i e r  t o  resort t o  v i o l e n c e  i n  r e s p o n s e  t o  a  

f l a g r a n t  v i o l a t i o n  of  h i s  bounda ry  w a s p o t  l e s s e n e d  by  t h e  

a b s e n c e  o f  p e c u n i a r y  loss .  I t  5 9  

N e v e r t h e l e s s ,  t h e  r e c o v e r y  of p e c u n i a r y  loss  i s  - 
also a  d i s t i n c t  f u n c t i o n  o f  t r e s p a s s  law.  T h i s  f u n c t i o n  

d i v e r g e s  f rom t h e  t e r r i t o r i a l  f u n c t i o n  j u s t  o u t l i n e d  a n d  i s  

much more a n a l o g o u s  t o  t h e  rest  o f  t o r t  l aw  w h e r e  t h e  o b j e c -  

t i v e  i s  e s s e n t i a l l y  t h e  r e c o v e r y  o f  damages.  The s t r i c t  

l r a b i l i t y  t h a t  a c c o m p a n i e s  t h e  l aw  o f  t r e s p a s s  t o  l a n d  i s  

t h e r e f o r e  n o t  i n  harmony w i t h  t h e  modern p o l i c y  i n  t o r t  l a w  

of r e q u i r i n g  i n t e n t  o r  n e g l i g e n c d  ( i . e .  f a u l t )  i n  order t o  

s u s t a i n  an  a c t i o n .  The g rowing  d e b a t e  and  u n c e r t a i n t y  o f  
i 

t?,e l a w  i n  t h i s  a r e a  i s  p r i m a r i l y  d u e  t o  t h e s e  t w o  

5 3 F l e m i n g ,  .- I_ 4 t h  e d n . ,  p .  3 7 .  T h i s  i s  a q u o t e '  
t h a t  ~ o b e ? t  ~ r d r e ~  w o u l d  a p p r e c i a t e !  



identifiably d-ifferent functions of trespass law whkh are 

nevertheless all -too often intertwined in practice. 

It is because of what I will call the territorial 
-3 

function of trespass law, that a trespass by mistake is not 

excused. In practice whether a trespass was a mistake or 

not is not 'traversable' or knowable, and besides the 

territorial occupier is not likely to be less stimulated 

in his initial response by a mistaken trespasser than by 

one who has trespassed deliberately. The maintenance of 
1 

the peace requires that the onus be i~aced on those who 

move about not to hake mistakes. Therefore a person who' 

strays off a footpath by mistake commits a trespass, as 

does someone who delivers gbods by mistake to the wzong 

address and leaves them there. 60 It does not even matter 
e 

\ 
that the defendant honestly thought that the land wad his 

own. Thus in the 17th century case of Basely v .  C Z a r k s o n ,  

the defendant, in mowing grass on his own land, b mis- 
7 - 

take mowed the graSs on the plaintiff's adjoining land and 

was liable for trespass. 61 An involuntary act, however, . 
as where a person is himself forced over a boundary or 

where "a licensee [takes] a startled and unpremeditated 

- . .  . - 
. ., , . - C>, -. ~ . . . . (1682) 3 Lev. 37. 



step of a few inches outside the licensed area" an en- 
+- 

croachment that was "wholly &advertent and involuntary" 

would not amount to trespass. 62 Inevitable accident is 

also probably 'an acceptable defence. 
6 3  

The slightest crossing of the boundary i-s suffi- 

cient, such as putting one's hand through a window or 

sitting upon a fence. 6,4 Indeed ie has been said that 
i - - 

"every invasion of property, 'be it ever so minute, is a 

62 ?pith v. S t o r ( -  (1647.) Style 65: Braithuaite v . ' ~ o u t h  
' 1  S t  . ,ti. [1958] 1 W.L.R. 96. 

i 

63~lerk and Lindsell, ,'icrk i r ?  L i n l i s e !  2 on Torts, p. 761. I 
6 4 R . ~ . ~ .  Heuston, ';In r d  on the Law of Torts, 16th edn. 

- 
p. 38. The crucial significance of crossing the boun- 
dary was highlighted in the extraordinary criminal case 

1 - / of . s [I9721 2 All E.R. 1105, of which Lord 
Justice ~dvies said, "were [the facts] put into a novel 
or portrayed on the stage, they would be regarded as 
being so i-obable as to be unworthy of serious consid- 
eration and as verging at times on farce." Briefly, the 
facts were as follows: A naked young man climbed up a 
ladder to a young girl's bedroom. She, thinking it was 
her boyfriend, beckoned him in and they had sexual 
intercourse. She then discovered her mistake and the 
young man was charged. The case turned on whether he 
was a trespasser and knew this, and therefore whether 
he was inside or outside the window at the moment when 
thF complainant beckoned him in. 



, ' d s p a s s .  w 6 5  ' ~ l t h o u ~ h  s t i l l  s t r i c t l y  t r u e  t h i s  ..the&- b 

L 
e t i c a l  s e v e r i t q "  is  seldom e x p l o i t e d  i n  p r a c t i c e .  I n  

e a r l i e r  t i m e s  even t r i v i a l  d e v i a t i o n s  may w e l l  have  l e d  t o  

a  b r e a c h  o f  t h e  p e a c e ,  b u t  t o d a y  t h e r e  is n o t  o n l y  g r e a t e r  
\ 

r e s p e c t  f o r  t h e  law b u t  a l s o  a  g r e a t e r  t o l e r a n -  o f  s m a l l  

i n t r u s i o n s .  I n  a  complex u rban  s o c i e t y  a  g r e a t  d e a l  o f  

such  - t r e s p a s s i n g  i s  p e r h a p s  u n a v o i d a b l e  a n d  c e r t a i n l y  sub- 
-: 

s t a n t i a l l y  h a r m l e s s ,  and is r e c o g n i s e d  a s  such .  As . 
W i n f i e l d  and J o l o w i c z  p u t  i t ,  " n o b o d y . e x c e p t  a c h u r l  would 

- .  

d r a g  i n t o  c o u r t  a  p e r s o n  who t a k e s  a  s h o r t ' c u t  a c r o s s  h i s  

I, 66 meadow w i t h o u t  d o i n g  any v i s i b l e  i n j u r y  t o  it. 

The s t r i c t  l i a b i l i t y  o f ' t r e s p a s s  law and  t h e  r u l e  

t h a t  a  m i s t a k e  o f  f a c t  o r  law i s  no d e f e n c e  makes it 
b 

u n n e c e s s a r y  t o  c l e a r l y  mark b o u n d a r i e s ,  a l t h o u g h  i many 

c a s e s  it i s  o b v i o u s l y  a  w i s e  p r e c a u t i o n  t o  do t h i s  There  I 
is no a p p a r e n t  c o n s i s t e n c y  i n  t h e  t y p e  o f  boundar mark ings  

-J t 
used and n o t  i n f r e q u e n t l y  t h e r e  a r e  no v i s i b l e  h a w a t  

a l l ,  y e t  t h e  e f f e c t i v e n e s s  o f  t e r 3 i t o r i a l  m a r k e r s ,  whe the r  

6 5 - :?tick v .  C a r r i n g t o n  (1765)  1 9  S t a t e  T r i a l s  1029,  2 W i l s .  
K . B .  275, p. 1060.  I t  d o e s  n o t  even seem t o  b e  n e c e s s a r y  
t o  c r o s s  t h e  boundary a t  a l l ,  p r o v i d i n g  t h a t  t h e r e  i s  
some p h y s i c a l  c o n t a c t  w i t h  i t ,  s o  t h a t  " i f  a  s i n g l e  s t o n e  
had been p u t  a g a i n s t  t h e  w a l l  i t  would have  bee*. 
s u f f i c i e n t . "  ; r e g o r >  v .  P i p e r  (1829)  9  B . &  C .  591,. b-- 

. 66See Rogers ,  P S Z ~ ?  2 ' ;  3 r t  i e T ~ : - " , ' i ~ ~  o n  Tort, 1 0 t h  e d n . ,  , J  

' p .  300. r;. 

' r -.> 



visible and conventional or merely consisti'ng of subtle . 

interpretations, is borne out by the relative inf requenfy 

of terrimrial intrusions in everyday life. It has been 

suggested- that it would be particularly useful to analyse 

these "artefacts where the signals have been transferred 

from the human body to an object which is used in a 

territorial context. I, 67 

The most common form of entry into the territorial 

space is by a pers0n.r but it is eyually trespass to throw 

things onto someone's land or place things there, or to 

allow cattle to stray on to it. The foreign matter that 

is propelled into physical contact with the plaintiff's 

land may perhaps be "anything having size or mass, includ- 

ing gases, flame, beams from search lights and mirrors, but 
4 

not vibrations. H~~ Thus, in many American blasting cases 

damage cause-d by flying rocks gel1 within the action of .. 
trespass, but damage caused by vibrations or the shock of 

the explosion fell within the action o nuisance (formerly 9 

6 7 ~ .  Martin, "Concepts of Human ~erritoriality, * in P. 
Ucko et al, eds., Man, S e t t l e m e n t  and Urbanism, (London: 
Duckworth, 1972), p. 443; quoted in Ley and Cybriwsky, 
"Urban Graffiti as Territorial Markers," p. 504. 

68~ee Street, Lac of ?arts, 5th edn., p. 64. 



one of the categories of action on the case). 69 The 

policy thinking behind this seems to be that it would 
-*a. - 

otherwise lead to undesirable restrictions on the use of - 
land, for trespass is categorical and nuisance makes 

allowances for reasonable use. 

This brings us to one of the most significant 

requirements for all invasions of land' if they are to 

-,constitute trespass, and one that closely resembles the 

) 
essence of territoriality Fo,r trespass is concerned with 

2 
the protection of possessed land from physical intrusion, 

and it i$ not concerned with the protection of other,inter- 

ests, such as an enjoyment of the property free from other 

annoyances. Such annoyances may constitute, the tort of 

.c 
nuisance which is more capable of adjusting the different 

interests of landowners than the relatively inflexible 

remedy of trespass. Thus trespass is the remedy for forci- 

ble (in the sense of physical interference) and direct 

invasions of land, and other torts are remedies for - i injuries which we neither forcible nor direct, but-instead 

consequential. So to plant a tree on someone's land without 

69~ee Gregory, "Trespass to Negligence to Absolute Liabil- 
ity," V i r 2 i n i g  Lou R e v i e w ,  38, 1951, p. 359; William H. 
Helferich, "Comments - Blasting in New York: A Reapprai- 
sal of the Trespass-Vibration Distinction," Albany Law 
2 - y < 2  
- 5  2, 33, 1969. 



proper authorisation is a trespass1, but if the roots or 

branches of a planted tree on adjoining land grow over 

someone's land it is not a trespass but a nuisance. "To 

throw stones upon one's neighbour's premises is the wrong 
4 

4 
of trespass; to allow stones from a ruinous chimney to 

fall 'upon those premises is the wrong of nuisance. n 7 0  

,-,Similarly,where a man fixes a spout to drain away water' 
\ / \ r 
from his house and it discharges on the plaintiff's land 

v 
t is consequential rather than a direct injury and thus 

/ 

7 
not trespass. 71 The distinction is of great im'prtance, 

but occasionally the difficulty of drawing the line be- 

tween the two concepts of 'direct' and 'consewtial ' 
injury shows up in the cases. A good example is the case 

- .  of 5 v .  : :.r -:r , where it .was held that rubbish which 

was placed near the plaintiff's land and rolled onto it by 

natural forces was trespass, probably because it appeared 

inevitable that this w d d  happen as a result of its 

placement. 7 2 
* 

70~euston, S ; : r r ~ d  ? n  - h e  Law of Torts, 16th edn., p. 42. 

71, -. 
. s j r , ; ? l s  Y .  -zr;c (1725) 2  Lord Raym, 1399. 

4 
72, J r a g c r p  v .  c t ; e r ,  p. 591. . This is not easy to reconcile 
with Zoathror: T - r r r r g t i o n  v .  E s s c  Petroleum Co. Ltd., 
[I9541 2 Q-.B. 1 8 2 ,  195 (Denning L.J.) where 011 discharged 
from a ship and carried by the t i d ~  to the plaintiff's 



It is also trespass to remain on land after the 

authority to do t h u  is terminated. Property and pro- 
4 

priety thus may go hand in hand. So that if you are 

invited to a friend's house to a meal and then fall out 

with him and you are asked to leave and refuse to do SO, 

you are a trespasser. In short, if you abuse the purpose 

for which you are permitted to be on the land in the first 

place you become a trespasser. 73 Thus in Harr i son  v .  

' : r . q - ~ 1 3  picketing in a shopping-centre was considered 

improper by the owner of the centre and when the picketer 

refused to leave she was a trespasser. 7 4  This is, of 

/ 

foreshore was held to bg consequential rather than 
direct, and thus not trespass. This was supported in 
the appeal [1956], A.C. at pp. 242, 244, (Lords Rad- 
cli,ffe and Tucker). Yet it might still be trespass if 
the physical interference was inevitable as in a case 
where the oil was deliberately placed so that it must 
carry ,to the foreshore: [1953] 3 W.L.R. 773, 776-777, 
(Devlin J.); (19541 2 Q.B. 182, 204 (Morris, L.J.). 

-7 3 There is a rule of 'trespass at i n i t i o '  whereby entry 
under the zu*hc!>;t) G - ~  the Law that is abused as such, 
is cancelled r c r r ? s F e c t i v e Z $  so that the plaintiff 
would be entitled to recover damages for the entire 
period of entry and not just the wrongful part of it. 
The abuse must, however, be a positive act and not a 

I mere omljsion. - :z ' C ' z r ~ e ? t e r s  Case (1610) 8 Co. Rep. 
1466. The rule was originally designed as protection 
against oppressive use of authority and may still be 
useful as such. It was disapproved of in Chic  Fashions  

a .  . - .. ~ c ~ T ~ ~ T - G I ~  . . . s [I9681 2 Q . B .  299. 



course, consistent with the.territoria1 need to maintain 

control over a possessed geographic area. 

An interesting series of cases have arisen over 

thesimproper use of a highway. In English law a highway 

is land considered to be in the possession and ownership 

of the adjoining landowner, subject to the rights in 

respect of the surface that are enjoyed by a highway au- 

thority and to. the public right of way. Therefore, if a 

person misuses a highway, that is to say if he uses it for 

purposes that are not "reasonably incident to its user" as . 

a highway, the act will be a trespass. In the case of 

. ? ~ r r i s o n  v .  2 u k c  9: Rutland the plaintiff went onto the 

highway, the soil of which was vested in the Duke, with the 

avowed objective of disrupting the Duke's grouse drive, but 

he was prevented from doing so by the gamekeepers. 7 5  The 

plaintiff then brought an action for assault against the 
- 

Duke, who counter-claimed in trespass. Since it was clear 

that the plairitiff had not been using the highway for the 

purpose of passing or repassing, but qolely for interfering 
\ 

with the grouse shoot, it was held that the plaintiff's use 

of the highway was a trespass. In Hickman v .  Maisey the 

plaintiff had possessioh of the soil under a highway, .of 
d 

7 5 ;  . . ; : I , . ~ C ~  . I .  - ;(. lu? Z z n 2  118931 1 Q.B. 142. 



which the adjoining land was being used for the training 

and trial of race-horses. 7 6  The defendant was a 'racing 

-toutu and had for a considerable period of time walked up 
' . *  
and down on a fifteen yard stretch of the highway in order 

to make notes on the trials. 7 7  It was held that 'the . 

defendant had exceeded the ordinary and reasonable user of 

a highway as such to which the public was entitled, and he 
t 

therefore was guilty of a trespass on the plaintiff's 

land. " 7 8  It has been said that: 7 9  

On a highway I may stand still for a 
reasonably short time, but I may not put 
my bed upon the highway and permanently 
occupy a portion of it. I may stoop to 
tie up my shoelace, but I may not occupy 
a pitch and invite peoplgto come upon 
it and have their hair.cut. I may let 
my van stand still long enough to deliver 
and load goods, but I must not turn my 
van into a permanent stall. 

In an American case where the plaintiff had possession of 

the soil of a road outside his house it was held that a 
4 

7 6 . .  . . 
i v V [1900] 1 Q.B. 752, C.A. 

7 7 ; ,  .. L. . - ; n l r  2 .  .%: s e ~  is especially interesting because 
here we have a case of visual intrusion wh2ch effective- 
ly constituted, albeit i v d i r e c t l y ,  a trespass. 

7 9  - 
I .  : 5 I). h ! g r s i ~ ,  [I9611 1 Q.B. 232, per Paul1 J. 



* 
person who slandered him from there was guilty of 

80 trespass. , . 
An analogous group of cases have to do with the 

use of the foreshore. The only right of the public on the 

foreshore is to pass over it in boats when it is covered 
I 

by water in order to fish or for purposes of navigation, 

and it has been held that there is no right to use the 
a 

foreshore for bathing or for holding religious services. 
81 

82 
Nor is there a public right to collect sea-coal, or to 

put down permanent moorings in tidal waters where the sea 

bed is privately owned, although there is a right to navi- 

gate and anchor temporarily. 8 3 

Closely related to those cases where improprieties, 

in terms of the norms of the territorial proprietor, con- 

stitute trespass are the cases that deal with the 

n 80..;dame v. Rivers, 11 Barb. N.Y. Rep 390 (1851). 
P. 

8 1 ~ ~ u n d e 2 1  v .  C a t t e r a l i  (1821) 5 8. & Ald. 268; Br inckrnan  
9. MatZey  (19041 2 Ch. 313, 323 (Vaughan ~illiams L.J. 
observed here that the jpdgement of Holroyd J. in 
B'undell v .  C a t t e r a Z l  "has come to be regarded as one of 
the finest examples we have of the way in which the 
judgement of an English judge ought to be expressed, and 
the reason for it given."), 

8 2 5 ; - k r t *  Ltd. 3. Laone  [I9671 Ch. 4 4 9 .  



revocation of a licence to be on land. ~ormally such a 

licence is justification for being there, but a licensee 

who exceeds his license is a trespasser. As early as the 

seventeenth century it was said that: 84 

A dispensation or licence properly passeth 
\ -. no interest, nor alters or transfers 

property in anything, but only makes an 

a tion lawful, which without it had been law•’ ul. As a licence . . . to hunt in a 
man's park, to come into his house, are 
only actions which without licence had been 
unlawful. 

Nevertheless a number of problems arose in cases where a 

plaintiff had entered premises by virtue of a licence, 

whether contractual or otherwise. In the view of-the 

Common Law a licence could be revoked at any time, even if 

it was a contractual one as when someone had paid for ad- 

mission to a theatre or race-course. 85 On the other hand 

Equity took the view that a licence that was contractual 

could not be revoked, as long as the contract had not been 

brbken by the actions of the plaintiff, so that if he was 

ejected he could sue for assault. 86 This latter view 

seemed to confuse rights over land with contracts. The 

84 Thomas v .  Sorrel! (1674) Vaughan 330. 

85~00d 9. L E - ~ d b i t t e r  (1845) 13 M. 6 W., 838. 

86 3 
Hhrst v .  P i c f u r e  ' h e a : r e s  [I9151 1 K.B. 1. 



matter, however, was settled by the House of Lords in 

W i n t e r  Garden Theatre v .  Midleniurn P r o d u c t i o n s  ~ t d . ,  [I9481 

A . C .  173, where it was held that a contractual licence 

cannot,create a right over land itself -(or a right i n  rem 
0 

which runs with the land and may therefore affect third 

parties), but at the same time it cannot be unreasonably 

revoked during the time that the parties intended it to 

continue. In this way the principle of territorial 

control was maintained, but a society through its highest 

institution of cultural interpretation, saw to it that such 

control should stay within the bounds of reason. 

Thus it is also that a society, through its juris- 
6 

dictional cowtrol, ensures that some access to 'territories' 

should be p$mitted, for trespass to land- consists only of 

unjustifiable intrusions by one person upon land in the 

possession of another. Modern statutes have greatly in- 

creased the number of people who are authorised to enter 

premises for some official purpose, such as health and 

factory inspections. Officers of the law too, are author- 

ised to enter land to arrest a erson or to make enquiries, 

or to take goods that they believe are stolen, and, as we 

will see in Chapter Six, these powers are considerable and 

growing. Even a private citizen may arrest a criminal in 

appropriate circumstances and it would not be a trespass to 

break into a house to prevent someone murdering his 



wife. 87 In such cases the law in effect gives a licence 

to enter against the consent of the possessor. An entry 

may therefore be justified to prevent the spread of a fire 

or otber nuisance. 88 There is no justification, however, 

for entering the land of someone else in order to hunt 

foxes,8g or to chase after game that crosses over onto 

adjoining landgo or to reclaim a swarm of bees. 91 

Other justifications for entry include the recap- 

t i o n  of goods wrongfully taken, and-by right of various 

easements under which a person may have the right to a 

certain use of land which is short of giving him exclusive 

possession. There is also justification under some custom- 

ary rights. It is essential, however, thaf such customs 

apply to all the inhabitants of a delimited area, such as 

a town, manor, or parish, and that they be immemorial and 

reasonable. A custom for the inhabitants of a locality 

Y 

87,h'andcock 2 .  S o k r r  (1800) 2 Bos 6 P. 260. 

88 C,?2e v .  Sharps No. 2 [I9121 1 K.B. 496. 

89- 
r 1 2 ~  v .  S u r n r n e ~ h ~ k e s  (1878) 4 Q.B.D. 9. 

90- 
v , e z c s  v .  lTZa3 t~r  (1817) 7 Raunt. 489. 

. . t t  [I9391 1. K.B. 471. 



to exercise rights outside of their own locality is not 
J 

acceptable. 9 2  Such customs sqem therefore to amount to 

the 'territorial' right of a community over its own local- 

ity, an idea which has a suggestive correspondence to the 

notion that communities and neighbourhoods are territorial. 

Thus it was that a custom for the general public to go 

upon a common such as Newmarket Heath in England in order 

to watch horse races without payment was considered bad. 93 

But a custom for all the men of Kent to dry their fishing 

nets upon a particular piece of land by the seashore has 

been held to be good. 94 

We see, in this chapter, therefore, how human 

territoriality, which is an identifiable form of behaviour 

in a social context, is reinforced and clarified by the law 

of trespass to land. 9 5  Interesting as this may be, however, 

9 3 Car2 of C o v e n t r y  v .  K i Z l e s  (1863) 9 L.T. (N.S.) 384.  

94~ee the judgemyt of Holroyd J. in BlundeZZ v .  Catte~alZ, 
p .  296. 4 

k i 

95~his chapter gives a fair and reasonably comprehensive 
outline of wmmon law trespass to land. Its primary 

i 
purpose has not been to discuss the existing law as such, 
but rather to provide background material so that the 
parallels with the discussion of territoriality in 
Chapter Two are readily apparent. I cannot refrain from 
pointing out in this regard, that the case law is so 



it is not enough. For the question of how this is to be 

fitted into some more general and overarching 'theory' 

presents itself forcefully. The following chapter attempts 

to find a guiding set of statements in the general notion 

of evolution, and especially of cultural evolution. 

extraordinarily detailed and rich in examples of terri- 
torial intrusions, that the problem has been to decide 
what material to keep c h t  of the chapter. 



CHAPTER IV 

AN EVOLUTIONARY APPROACH TO UNDERSTANDING 
H U W V  TERRITORIALITY AS EXPRESSED 

IN TRESPASS LAW 

4- Trespass law, as a body of rules, represents a 

cultural interpretation of territoriality. In specific 

circumstances these rules are applied by formally constid 

tuted cultural interpreters, the judges. In this way a 

set of events is given an authoritative meaning. At such 

a level the justification for this meaning lies within the 
I 

system of rules itself, just as it does in a game of chess 

1 . - 
or squash. Similarly, the justification for the cultural 

* geographer's interpretation of landscapes and human beha- 

viour is found in -cultural rules or nonu that con- 

stitute the-relevmt way of life. In a senserthen,we can 

say that the interpretation or inference that is made in a 

particular case depends upon the principles of the given 

system, that is to say its logic. And, of course, it is 

readily apparent that differept logics will lead to dif- 

ferent interpretations. All that can be said about a 

'1 wish to do homage to Ludwig Wittgenstein whose work, 
particularly his PhiloaophicaZ Investigation8, has had a 
considerable impact on my overall thinking. Wittgen- 
stein's notion of rules and meaning was taken up by 
Peter Winch in ? h e  1de .z  9f 2 S o c i a l  Science. 



cultural system in this regard is that it is the normal 

one. 4 

The more general question that this chapter will 

attempt to resolve is, what is it that this logic in its 

turn depends on? How, in other words, are we to interpret 

the interpretation? For to understand human territorial- 
- 

ity at a deeper level it is necessary to find a basis for 

the rules themselves and for their development. In this 

way it will be possible to go some way towards answeriqcj 

such questions as, why these rules; what is their justif\&- 

cation; how and why do they change; and in what way should 

they be changed? The objective will be to try to undef- 

stand the functiox of these rules in a wider context than 

2 that of the particular culture itself. How, in other 

words, do cultures themselves function? Obviously such a 

L The term 'function' has been used in a variety of ways by 
scholars. As a particular perspective or group of 
theories it has come to be known as 'functionalism'. It . has been said of this, that for sociological theory (and 
this is also true of anthropological thought) "its most 
general characteristic is an assumption that society can 
be analysed as a systemic whole with constituent parts 
in search of a mutually adjusted equilibrium." N.J. 
Demerath I11 and Richard A. Peterson, eds., System, 
3 ~ z g e  e n d  "nfllct: A Reader O R  Contemporary Sociologi- 
? r )  -,1 Theory 2 n d  t h e  Debate o v e r  Functionalism, (New York: 
Free Press, 1967), p. 2. Although many social scientists 
would still describe themselves as functionalists in some 
such sense, it is very doubtful that any of these would , 

accept the widespread criticism that this precludes an 
interest in studying systems over time, and the change 



question, in all its aspects, is too large to be properly 

covered in one chapter. The aim, therefore, will be the 

very 1imited.one of sketching in a theoretical per8psctive 

or frame\jork, into which the law of trespass to land can 

be fitted. ' 

The perspective adopted is an evolutionary one. 

The normal progression for an argument maintaining such a 

perspective would be to begin with the biological founda- 

tions of evolution as developed by Darwin and modified and 

extended by contempary sociobiologists, and to follow 
I 

this with an examination of the idea of cultural evolution 
I 
', and related notions concerning the methods of selection ' 

\ 

LJ' \! and survival of rules, ideas, and meanings. Such a pro- 

*>ession, however, invites the interpretation that there ' t 
---'~ 

is a logical development and even causal connection 

and conflict that accompanies this. Thi8 study adopts a 
functionalist perspective which incorporates idear of 
fitment and use, and of integration and r e l a w e  harmny 
within a system. But alongside this is a very mtrong 
emphasis on conflict with other systems. The retention 
of system identity, that is to say its survival, depends 
on, by definition, its separation from the environing 
conditions and yet its viability also depends on the 
support of those conditions. These co-existing require- 
~ t s  of separation and support are 'conflictwl', in the 
sebse that the stability brought by the former is inevi- 
tably incompatible with the changing nature of the other. 



betwee* b?ological and cultural evol~tion.~ In fact each 
-r 

of the separately identified areas of discusrion that 

follow in this chapter can stand alone, although it is my 

personal predilection to see Chem as resting on a coherent 
6 

and consistent logic. A refusal, therefore,* to accept the 
. ,& 

supportive arguments of sociobiologists 'does not necesnar- 

ily invalidate the framework that is erected to help 

understand the law of trespass to as a part of cul- 

Yure; although a failure to show a ical consistency at 

the different levels of biology, culture, and interpreta- 

jFion, would weaken the overall arg-ument to 80- extent. 
1 
In order, therefore, to assert,without equivocation, the 

independent validity of the different'levels, the discus- 

sion begins with the question of interpretation itself. 

The specific aim is to show that interpretations (or 

meanings) are dependent on the support of the circum- 

stances of life4 for their very existence, and furthermore 
I 

that there is in this dependency an inherent and pervasive 

conflict (the fundamentals of which are found in all 

 h his is a problem encountered by regional textboks that 
begin with the physical characteristics of an area and 
then move on tp human activities. '- 

'I would &efer to '~use the word 'environment' here, but 
unfortunately it is too often thought of as referring to 
only the natural environment. . 



aspects of a culture) between the m i a l  rbpuir-ts 9 f  

stability and certainty in the une of meaning8 and inter- 

pretive logics, and the practical need to ume theme flex- 

ibly and, if necessary, to alter them to better fit 

changing circumstances. This. dilemma i s  reflected in the 

subsequent discussions on the 'biological fouadation8' 

qnd on 'cultural evoLution'. In addition, all three topics 

show up a second inherent conflict in cultural ~ystears, 

which is si larly pervasive, between the different inter- ? * 

ests of individuals and the society of which they are a 

part. 1nde;d it is appropriate to begin with such a 

conflict, namely a fundamental disagreement over the 

appropriate interpretive framework in geography. 

The Interpretive ~ f i e m n a  

Contemporary geographic thought is marked by a 

serious challenge to the interpretive logic of positivism 

which is currently relied on in most geographic research 

, work. It is partly in the structure of, and the reasons - 

5'~ociety' is to be understood as a comprehensive tern 
which refers to both the individuals and groups that 
constitute it. 

6 ~ h e  discipline is, replete vith examples of t h i ~  challenge. 
The following are no sore than representative: Sister 
Annette Buttimer, 'Values in Geography', Aaaociation of 
Anlerisan C e o g ~ s ~ h e r s ,  Resource Paper No. 24, .(Washington, 



for, such a conflict that one of the bases for an analysis 

of trespass law can be found. 
- 

+ Strictly speaking, positivism is a broad school of 

philosophy which encompasses a nuinber of different posi- 

, tions, but it can be characterised as adhering to: (i) 

empirical truth and (ii) logcc&3.. consistency.' In this 

respect it is almost synonymous with what we understand by 

the scientific method, and indeed its acceptance in human \ /' 0 \ 
w geography is associated with the belief that the 0% valid 

form of knowledge is that of science and the only possible - 
objects of such knowledge are facts.8 TQe rules df the 

D.C.: Commission on College Geography, 19741, with 
commentaries by James Blaut, Torsten ~agerstrand, Edward 
Gibson, and Yi-Fu Tuan; Marwyn Samuels., Science and Geo- 
g r a ~ h y :  An Existentic2 AppraioaZ; Yi-Fu Tuan, "Geography, 
  he no me no lo^^, and the Study of Human Nature,' Canadian 
Geographer, 15, 3, 1971, pp."181-192. + 

d 

'D.J. Walnsley, "Positivism and Phenomenology in H-n \ 
Geography," Canadian Geographer, 18, 2, 1974, p. 97. I 
refer to Walmsley not because he is an authority, but 

- -. because reference to the geographic literature best illus- 
trates the problem at hand. 

 bid., p. 98. See for examples of this acceptance, Bunge, 
Theoretical G e o g r c ~ h y ,  2nd edn.; Harvey, Ezptanation in 
2eography; Abler, Adams and Gould; Spatial 0rganisation:The 
Seographer's View of the World. There is, of course, an 
enomus literature about the proper role and status of . 
science. The problem is referred to here only as part of 
a m r e  general argument regarding an appropriate theor- 
etical perspective for geography. 



g y ,  in other words, are those of empirical science. 

The challenge to posif$vism in geography has m i -  

fested itself through the rise of perception utudiea, the 

adoption of existential and phenomenological approaches; 

and an interest in the critical social science of the 

~rankfurt' school. All of these approaches express a 

dissatisfaction with the dominant positivistic inte re- k 
tation of data in geography. As Robson puts it, rthe 

argument now in social geography is no longer about the 

empirical facts of society, but about the interpretations 

put upon those data. "lo Thus 'perception' studies empha- 

sise meaning-variance, and the Frankfurt schdol advocates 

a hermeneutic and dialectical approach, and refers to the 

need for de-reification. Similarly it is said, that for 

human geographers, "the chief lesson in phenomenology is 

certainly that 'the world' can oqly be.underatood in terms 

 he recourse to the critical science of the Frankfurt 
school is referred to by B.T. Robson in.a progresa re- 

# port on ' W i a l  Geography,* Progreee in Human Geography, 
1, 3, 1977, p,. 481, and also by Derek Gregory, Ideologu, 
Science and Human Geography, (London: Hutchinson, 1978). 

1•‹1bid. , p. 482; and. see G. Olsson, "Explanat$on, Predic- 
tion and Meaning Variance: An Assessment of Distance 
Interaction Models," Economic Geographer, 46 (Supp.) ,  
1970, pp. 223-33. 



of  man's i n t e n t i o n s  and a t t i t u d e s  towards it. ,#I1 As 

E n t r i k i n  d e s c r i b e s  t h e  s i t u a t i o n :  12  

u 

Humanist geographers  ho ld  that t h e  e t u d y  of  
human behavior  c a n n o t  be modeled a f t e r  t h e  
p h y s i c a l  s c i e n c e s .  They reject the p o s i t i v i s t  
c l a i m  o f  the isomorphism of social and 
p h y s i c a l  s c i e n c e ,  because they  a re  d i s s a t i s -  
f ied w i t h ,  aiaong other t h i n g s ,  two related 
dichotomies :  t h e  s u b j e c t - o b j e c t  d i s t i n c t i o n  

d i s t i n c t i o n .  These d i s -  
r e l a t e d  in '  t h a t  by viewing the 

r a b l e  i n t o  t h e  o b j e c t i v e  world  
t h e  s u b j e c t i v e  world o f  t h e  
t h e n  s e p a r a t e  , t h e  knowledge o f  ., 

t h a t  o b j e c t i v e  world as f a c t u a l  knowledge, and 
t h e  s u b j e c t i v e  e l emen t s  a s  emotion,  v a l u e  and 
meaning. By viewing the world as  a r e c i p r o c a l  
r e l a t i o n s h i p  o f  s u b j e c t  and o b j e c t  i n  which 
n e i t h e r  can  be e f f e c t i v e l y  s e p a r a t e d ,  t h e  ~ 

f a c t - v a l u e  d i s t i n c t i o n  becomes b l u r r e d . "  . 
E n t r i k i n  c o r r e c t l y  comes t o  t h e  c o n c l u s i o n  tha t  

I + t h i s  ' human i s t i c '  geography is a form o f  criticism which 

r e a f f i r m s  t h e  importance o f  t h e  s t u d y  o f  meaning and 

"D.c. Mercer and J.M. Powell ,  PhanomenoZogy and Rela t ed  
- p o s i t i v i S t i c  V i e w p o i n t s  i n  t h e  S o c i a l  SoCenoes, 7% bourne: b n a s h  P u b l i c a t i o n 8  i n  Geography N o .  1, 

1972) ,  p. 48 .  

125. Nicholas  E n t r i k i n ,  "Contemporary Humanillla i n  Geo-  
g raphy ,"  A n n a l s ,  A s s o c i a t i o n  o f  American Geographers,  
66, 4 1976, p .  625. E n t r i k i n  is n o t  s a y i n g  a n y t h i n g .  
t h a t  h a s n ' t  been s a i d  many t imes  b e f o r e  o u t s i d e  o f  
geography. The qQote  i s  merely used a s  a t ouchs tone  
i n  geographic  thought ,  and as such p a r t  of the !kame- 
work of t h e  o v e r a l l  argument. 



- 

value in geography. l3  his critical approach, w i t h  its 

inherent relativity, can therefo~e e understood an in < 7 I ' 

,. opposition to an approach that is more .absolute 1 and which 
emphasises consistency, stability, and predicta lity. 3k 
In effect it can be thought of as a battle of 1 nguages (" 
(or logics) in which, on the one side, *are ran&d those 

who support given and relatively fixed meaning. \ phc& we 
L 

might label 'positivists' or 'monists') and, on the other 
9 

side, those who emphasise the variability of meanings, 

and indeed often seek to change them,('humanistsl or 

'pluralists'). The ultimate test in such a conflict is 

the functional one of the survival of particular meanings 

or ideas. l4 It should not, however, be thought of as a 

conflict between the world viewed as 'fact,' and as 

'value', which is to be resolved in the social sciences by 

blurring the distinction, but instead as a conflict be- 

tween a prevalent logic (or in Kuhn's terms, a prevalent 

15 paradigm) and alternative logics, or at least the 

131t is interesting to see how 'perception' studiea in 
geography have now been incorporated into the positi- 
vistic approach. 

14'This idea is developed further on pages 165-168. - 
-15see T.S. Kuhn, The Structure of Scientific R e v o l u t i o n s ,  

(Chicago: University of Chicago, 1962). 



alteration of the existing one. The function of such 

alternative and additional rules is to cover the anom- 

lies that are thrown up by new circumstances, that ie to 

say their purpose is an adaptive one, and it is one that - 

procee.ds on a dialectical basis. The problem of certain- 

ty (that is to say of the normal or accepted logic) in 

other words, is that it constantly comes up against the 

changing circumstances of life. 16 

The fundamentals of this conflict are further 

exposed by the pre-eminent work on 'meaning' by Ludwig 

wittgenstein.17 Wittgenstein's philosophy is divided into 

two major parts which have been described as "two entirely 

distinct and original philosophical works of genius. "18 

16~arl Popper, in such political writings as ~ i e  Open So- 
ciety (1945) and the Poverty of Historicism (1957) argues 
against the notion of certainty as a blueprint for change. 

"K. T. Fann wrote, "Ludwig Wittgenstein is without doubt 
one of the greatest philosophers of our time and numer- 
ous philosophers in English-speaking countries would be 

*-quite prepared to describe him as the greatest. His 

i 
' -place in the history of philosophy is comparable to that 

of Darwin in biology and Einstein in physics." Ludwig 
Wittgenstein: The Man and His Philosophy, K.T. Fann, ed., 
(New York: Delta, 1967)-p. 11. Wittgenstein's w r k  is 
such that contemporary discussions in the social sciences 
on problems of 'meaning' and the interpretation of data 
invariably give one the feeling of d k j 6  v u .  

1 8 ~ ~ s t u ~  Hartnack, Wittgenstein and Modern Philosophy, 
translated by Maurice Cranston, (New York: Anchor, 
19651, p. 8. 



The f i r s t  i a  r e p r e s e n t e d  by T r a c t a t u s  Logico-Phi  Zosophicus,  

p u b l i s h e d  i n  1922,  and  t h e  second ,  by P h i t o s o p h i o a t  I n v e s -  * 
t i g a t i o n s ,  p u b l i s h e d  i n  1953.  l9 The view p u t  f o r w a r d  i n  

t h e  T r a c t a t u s  i s  t h a t  l a n g u a g e  i s  t o  b e  r e g a r d e d  as a 

p i c t u r e  or mirror o f  r e a l i t y .  T h e r e  a r e  v a r i o u s  v iews  as 

t o  how t h i s  o c c u r r e d  t o  W i t t g e n s t e i n ,  b u t  one  a c c o u n t  i s  

i l l u s t r a t i v e  o f  t h e  t h i n k i n g  i n v o l v e d .  2 0  

I t  was i n  t h e  autumn o f  1914,  o n  t h e  E a s t  
f r o n t .  W i t t g e n s t e i n  was r e a d i n g  i n  a 
magazine a b o u t  a  law s u i t  i n  P a r i s  con- 
c e r n i n g  a n  a u t o m o b i l e  a c c i d e n t .  A t  t h e  
t r i a l  a m i n i a t u r e  model o f  t h e  a c c i d e n t  
was p r e s e n t e d  b e f o r e  t h e  c o u r t .  The model 
h e r e  s e r v e d  a s  a  p r o p o s i t i o n ;  t h a t  is ,  a 
d e s c r i p t i o n  o f  a  p o s s i b l e  s ta te  o f  a f f a i r s .  
I t  had t h i s  f u n c t i o n  owing t o  a  c o r r e s p o n -  
dence  between t h e  p a r t s  of t h e  model ( t h e  
m i n i a t u r e  h o u s e s ,  cars, p e o p l e )  and t h i n g 6  
( h o u s e s ,  cars,  p e o p l e )  i n  r e a l i t y .  I t  now 
o c c u r r e d  t o  W i t t g e n s t e i n  t h a t  one  migh t  

1 9 ~ r o c t o t u s  L o g i c o - P h i l o s o p h i c u s  ( f i n i s h e d  i n  1918)  w i t h  
a n  i n t r o d u c t i o n  by B e r t r a n d  R u s s e l l .  The f i r s t  E n g l i s h  
t r a n s l a t i o n  by C.K. Ogden, (London: R o u t l e d g e  end  Kegan 
P a u l ,  1 9 2 2 ) .  A new E n g l i s h  t r a n s l a t i o n  by D.F. P e a r s  
and B.C.  McGuiness, (London: Rou t ledge  and Kegan P a u l ,  
1 9 6 1 ) .  Ph iLosoph ica t  I n v e s t i g a t i o n s  ( P a r t  I f i n i s h e d  
i n  1945: P a r t  I1 w r i t t e n  between 1947 and 1 9 4 9 ) .  
E d i t e d  by G .  Anscombe and R. Rhees w i t h  a n  E n g l i s h  
t r a n s l a t i o n  by G.  Anscombe, (Oxford:  B l a c k w e l l ,  1 9 5 3 ) .  

* O ~ a n n ,  Ludwig W i t  t g o n s t e i n :  Man and H i s  Phi  Zosophg , p .  1 8 .  
The model r e f e r r e d  t o  h e r e  seems t o  have  been a schem- 
a t i c  drawing i n  t h e  magazine i t s e l f .  S e e  No- Malcolm 
Ludwig W i t t g e n s t e i n ,  A 'Memoir (London: Oxford  U n i v e r s i t y ,  
1 9 6 2 ) ,  p .  8 .  H o w  r e m i n i s c e n t  t h i s  is o f  the i d e a  of a  
model-based paradigm a s  expounded i n  Chor ley  a n d  H a g g e t t ,  
eds. ,. Model s  i n  G e o g r a p h y .  



reverse the analogy and say that a 
proposition serves as a model or picture, 
by virtue of a similar correspondence 
between its parts and the world. The 
way in which the parts of the proposition 
are combined - the structure of the pro- 
position - depicts a possible combination 
of elements in reality, a possible state 
of affairs. 

Many yeah later Wittgenstein came to realise that a fact 
could not have a logical form and that the picture theory 

was untenable. According to his own recollection this 
6 

realisation was brought home to him by a colleague at 

Cambridge, the economist Piero Sraffa, who one day made a 

contemptuous Neapolitan gesture and asked Wittgenstein 

what logical form it had. 21 

The Philosophical Investigations presents a view 

that is generally held to be in complete opposition to the 

earlier view in the Tractatus. 22 The picture theory is 
/ 

replaced by what has been described as the "toolbox 

theory of languagen, in which as Wittgenstein puts it 

"Language is an instrument. Its concepts are 

'l,See, Malcolm, Ludwig Wittgenstein: A Memoir, p. 69. 

22~ittgenstein himself, however, did not think that this 
was so. 

* 3~eonard Linsky , "Wittgenstein on Language and Some 
Problems of Philosophy", in Fann, Ludwig Wittgenstein: 
The Man and Hi-s Philosophy, p. 175. 



. instruments", *' so that "the meaning of a word is its use 

in the language". 25 He writes: "think of the tools in a 

toolbox: there is a hammer, pliers, a saw, a screwdriver, 

a rule, a glue-pot, glue, nails and screws. - The func- 
tions of words are as diverse as the function8 of these . . 

m'- 

objects. (And in both cases there are similarities). "26 

This position clearly'implies a criticism of the more 

positivist and essentialj':t2' position of the Tractatus. 

% 
It is reminiscent of Malinowski's views in which he noted 

that cultural objects, such as fish hooks, function differ- 

ently in different sitLions. In one context it may be 

used for fishing and in another for ritual purgses. At 

all times we must remember, as Wittgenstein constantly 

reminds us, the normal setting which gives statements 

their meaning. Thus he writes of a philoeophicai problem, 

"a wheel that can be turned though nothing else moves with 

24~ittgenstein, P h i l o t r o p h i c a l  Investigatione, paragraph 
569. 

251bid., paragraph 43. 

26~bid. , paragraph 11. 

23~avid Pears, W i t t g e n s  t e i n ,  (London: Fontana, 1971). 
p. 105. 



it, is not part of the mechanism. u 2 8  In other words 

the idling of language creates the problem, for "philosophy 

begins when language goes on holiday. .29 . . 

Although this later philosophy clearly nuirks a ' 

shift towards anthropocentriclky it is not solipsistic. 

~t is firmly grounded in shared language-games (which serve 

. many different purposes) for which the criteria are 

that are necessarily public and thus independent. The 

correct and inc0rmc.t use of words is justified by the 
, - 

background'of custh, in the same way that t$spass law is 

the custobry way of deciding on the propriety of territor- 

ial behaviour. Interpretation, however, is always related 

to the particular circumstances and in this way becomes 

humanistic, as opposed to the more naturalistic and 

generalised approach of the positivists. The essence of 

this humanistic interpretation is that it is functional 

and purposive. The craving for generality and certainty 

that Wittgenstein speaks of, and which~shows up so well in 

the T r a c t a t u s ,  gives way in the PhiZosophicaZ 1 & e 8 t i g a -  

t i o n s  to the requirement of particularity, to the concrete 

28~ittgenstein, Phi ZoeophicaZ Investigotions, paragraph 
271. 



cases that Wittgenstein saw as unshackling philosophical 

investigations. 

Although this pilgrimage into the intellectual 

territory of Wittgenstein can in no way represent or re- 
rro3 

flect the genius of*his work, it is possible to draw from 
i 

it the conclus'ion that the failure (as well as success) 

of the Tractatus, as wit)kpositivist thought generally, 

lies in its search for generality and certainty, and the 

success (as well as failure) of the PhiZoaophicaZ Invee -  

tigations lies in its rejection of these and its recogni- 

tion of the variability a relativity occasioned by i" 
changing relationships. This position parallels the 

attempts in geography to resolve the weaknesses of a posi- 

tivistic spatialist theory by various critical refomula- 

tions of the geographic approach. It also parallels the 

dilernma in the Common Law between the need for generality 
1 

and certainty in the rules themselves and the conflicting 
n 

d .  
need to change them to fit changed circumstances. This 

dilemma has already been specifically referred to in the 

narrow context of the development of trespass 'law. The 

structure of Wittgenstein A v e r a l l  work theref d, e can be 
\ 

\ 
''seen as representing a conflict between the functional 

requirements of predictability or certainty, on the one 

hand, and the functional requirement of adaptability on thb. 

other. Given moment, such a structure becomes an evolu- 



tionary process or dialectic. Thus it warn, am Wittgenstein 

emphasis&, that philosophy must be an a c t i v i t ~ .  

Although this structure, involving a conflict 

between the need for and the exigencies of 

real life, is no more than w n a l  derivation from 

~ittkenstein's work, there is some support for it in hie 
- & 

own concerns in the last year and a half of his life, 

which were published as On Certainty in 1974. 30 This 

first-draft material reflects a tortuous exahination of 

the &oblexn of ' knowing' , ,in response to -ret 8 saying 

that he knows that "here is one hand. 31  ha kollowing 

selected quotes speak for themselves,, and it is clear that 

they afe not inconsistent with the interpretation that is 

offered here. 

We say we know that water boils and does 
not freeze under such-and-such circumstances. 
Is itsconceivable that we are wrong? 
Wouldn't a mistake topple all judgment 
with it? More: what could stand if that 
were to fall? Might someone discover 
something that made us say "It was a 
mistaken 3 

30~udwig Wittgenstein, On Certainty, G.E.H. Ansconbe and 
G.H. von Wright, eds., (Oxford: Blackwell, 1974). 

31~ee G.E. Moore, "Proof of an External World," 
Proceedings df the British Academy, 25, 1939.Wittgenstein 
wrote of Moore's assertion, "If you do know tly.. here ie 

, one hand, we'll grant you all the rest." Wittgenstein, - .  pn Certainty, paragraph 1. 
I 



Whateyer may happen in the future, however 
water may behave in the future, - we know 

' that up to how it has behaved thuo in 
innumerqble instances 

This fact is fused into the foundations of 
our language-game. 

w (Para. No. 558) 

You must bear in mind that the language-game 
is so to say something unpredictable. I 
mean: it is not based on grounds. It is not 
reasonable (or unreasonable). 

It'id there - like our life. 
(Para. No. 559) 

But now it is also correct to use "I know* 
in the contexts which Moore mentioned, at 
least in particular circumstancee. (Indeed, 
I do not know what "I know t at I am a human 
being" means. But even tha might be given 
a sense. ) 

$\ 

$ 
For each one of these sentences I can imagine 
circufastances that turn it into a move in one 
of our language-games, and by that it loses 
everything that is philosophieally 
astonishing. 

(Para. No. 622) 

What is odd is that in such a case I always 
feel like saying (although it is wrong): 
"I know that - so far as one can know such 
a thing. ?, This is incorrect, but something 
right iq hidden behind it. - (Para. No. 623) 

In terms of trespass law, as indeed of all law, 

the interpretive dilermna is exp~essed in the competition q 

between the goal of certainty of the rules and categories 

per s e ,  including of course the policy goal8 that are 

\ somehow contained in them, and the chaf-wge of alternative 
L 



dilemma. of 'knowing'. Thera is thus the desire on the 1 

one hand to k n m  the w o r l d ,  to have it regular and predic- ; 

table: and dn the other the nagging recognition that 

knowing is itself dependent on the support of that world, 

and that this requires thxt knowledge and regularity be 

dissolved and reassembled to fit different circumrrtances. 

This challenge is one that trespass law ha8 to meet in the 

concreteness 'of its cases as will be, seen in the next 

chapter. In the meantime, however, there is a need to 

clarify what is contained in this notion of 'knowing' the 

world and also what is meant, here by say,ing that. 'knowihg' 

requires the support of that world. This is where an evo- 

lutionary approach to understanding culture helpa. Thus 

~ittgenstein-'s dilenana could be interpreted as having to 
\ 

do with the problem of the s u r v i v a l ,  of unvarying m 

(that is to say of 'knowing'), a~dfthustheir-repli 

\ 
1 

32~he goals of rules and policy, respectively, havc&m 
characterised as follows: 
(a) "Decisiveness, clarity, publicity, predictability, 

- consistency, authoritativeness and impartiality. 
(b) Peace, order, dignity, physical and economic well- 

being, knowledge, respect, love, security, privacy4 
freedom of action, and certain other agreed 
interests." 

Coval and Smith, "Supreme Court and a New Juriopruden 
for Canada. " 



in the context of a changing reality. 33 

The full scope and importance o is atguyat  &ill. ----. 
bk made clearer and strengthened by the following discus- 

sion of biological and cultural evolution. 

Bioloaical Foundations 

The objective of this section is to establish a 

perspective on both the individual and his relationship to 

the environment that is 'not inconsistent with evolutionary 

theory an'd that bffers a plausible position from which to, - 
\ 

begin the interpretation of the cultural expression of 
.* 

territoriality in the law of trespass to land. The 

fascinating, but extremely complex, evolutionary approach 

to understanding human behaviour calls for a much more . 
detailed treatment than the scope of this study will allow. 

Vevertheless, it is hoped that a reasonably tenable posi- 

tion can be outlined. 
d 

The potential of the evolutionary approach is such 

that it may well be of the greatest significance to the -. 
future development of all the social sciences. Since it is 

not unlikely that such a claim will be misunderstood as 

advancing a biological explanation of human behaviour I 

3~his 1 ink between Wittgenstein ' s ideas and evolutionary 
theory may be a significant one. 



want inmediately toasay that although the foundation6 of 

human bahavioulr appear to be biological, 34 wlrding, 

perhaps, even the o?igin of human values!5 I do not thi& 
4 

that the evolutionary e should be restricted to 

the biological mechanism of human behaviaur. Indeed, it- 
L 

seems most likely that it will have a l&ding .rold in the 

explanation of cultural development. Of c.&se, such an 
$ 

appruach is fraught with the dangers of oversimplification, 

and false anology, as well ds the additional burden from 

having to carry the unwanted baggage of the past. 
36 

Nevertheless, the potential gains from croseing the mine- 

field of cultural evolution are such as to warrant the 

attempts to do so. Yet, any such attempt must be based 

34~ome of the behaviours that may be genetically coded 
include aggression, allegiance, altruism, conformity, 
ethics, genocide, indoctrinability, love, male dominance, 
parent-child conflict, and the sexual division of labour, 
spite, territoriaZity, and xenophobia. It is not, 
however, so important here to say what they are a8 that 
the evidence for a genetic influence on behaviour i8 
increasing. See, Wilson, Sociobiology: Reo Syntheeis. 

3 5 ~ e e  George Edgin Pugh, The BiologicnZ Origin of Human 
Values, (yew York: Basic Books, 1977) . 

3 6 ~ h e  clasica form of Social Darwinism is no longer 
taken serious % y in the social sciences. Nevertheless, 
to avoid any possible pisunderstanding it must be empha- 
sised that, as will become clear, evolution is not used 
in this study to support an unilineal view of human 
development, the status quo, laissez-faire individualism, 
or nationalism. 



a t  least a  rud imentary  unders tanding  of the b i o l o g i c a l  - 
founda t ions  of human behaviour  . 37 

One modern view o f  t h e  import  of such a b i o l o g i c a l  a 

founda t ion  i s  t h a t  which i s  c h a r a c t e r i s t i c  o f  t h e  aoc io-  

b i o l o g i s t s .  Thus a c c o r d i r n + t o  Edward Wilson,  who h a s  syn- 
,v 

t h e s i s e d  this view, " s o c i a l i s a t i o n  ... is  n o t  the c a u s e  of  

s o c i a l  behaviour  i n  the u l t i m a t e  g e n e t i c  s ense .  Ra ther ,  

it i s  a  s e t  of d e v i c e s  by which s o c i a l  l i f e  can  be per-  
7 

s o n a l i s e d  and g e n e t i c  i n d i v i d u a l  f i tnes ja  enhanced i n  a 

s o c i a l  c o n t e x t .  * 3 8  Whether t h i s  e x p l i c i t  l i d g e  between 

c u l t u r e  and b i o l o g i c a l  f i t n e s s  is  accep ted  or n o t ,  it 

seems c e r t a i n  t h a t  c u l t u r e  and i t s  development canno t  be 

p r o p e r l y  unders tood w i t h o u t  some concep t ion  of  what t h e  

human organism is t r y i n g  t o  do.  And, p u t  a t  its s i m p l e s t ,  

what t h e  organism (or ,  more e x a c t l y ,  i ts  genes)  is ' t ry ing, '  

- t o  do  is  t b  s ~ r v i v e . ~ '  SO tha t  it can  be u s e f u l l y  t h w g h t  

3 7 ~ o m e  of t h e  o b j e c t i o n s  t o  an  e v o l u t i o n a r y  approach,  s u c h  
a s  a c c u s a t i o n s  of  d e t e r m i n i s t i c  and political b i a s ,  and 
t h e  dange r s  o f  t h e  'natural is t ic  f a l l a c y '  -are d e a l t  with 
i n  t h e  nex t  s e c t i o n .  

3 8 ~ i l s o n ,  S o c i o b i o l o g y :  Now S 3 n t h o e i s ,  p. 3 8 2 .  There  is no 
u n i v e r s a l l y  agreed  d e f i n i t i o n  of  a gene.  I t  can  be 
thought  of  as a p o r t i o n  of chromosomal material which 
s u r v i v e s  a s  a u n i t  f o r  a number o f  g e n e r a t i o n s .  

3 9 ~ h e  word ' t r y i n g '  i s  i n a p p r o p r i a t e  when used t o  t a l k  
abou t  genes  and is t h e r e f o r e  used h e r e  f i g u r a t i v e l y  
r a t h e r  than  l i t e r a l l y .  Indeed,  t h i s  is a n  oppor tune  



u r v i v a l  nkchinan  , and c u l  t u r s ,  th&ef ore, as 

t h e  social mechanism by which man a d a p t s  t o  h i s  env i ron-  

ment. C u l t u r a l  eco logy  t h u s  relate. d i r e c t l y  to  man'; 

s u r v i v a l  on e a r t h .  4 2 

Thi s ,  o f  c o u r s e ,  is e s s e n t i a l l y  p a r t  o f  t h e  evolu- 

t i o n a r y  t h e o r y  o f  C h a r l e s  Darwin expressed  i n  $em of  

modern soc iob io logy .  4 3  T h e + c e n t r a l  s t r u g g l e  o f  l i f e  is  

seen  as  t h e  d r i v e  t o  s u r v i v e .  In such a  s t r u g g l e  t w o  ve ry  

t i m e  t o  r e q u e s t  some r easonab le  l a t i k u d e  i n  t h e  use o f '  
words such a s  ' c o n f l i c t ' ,  ' compe t i t i on '  and s o  on.  They 
must be unders tood i n  t h e  c o n t e x t  of  t h e  o v e r a l l  
argument. 

4 - 0 ~ e e  Dawkins, S e l f i s h  Gene. 

41 'Adapts '  shoulcJ be  unders tood a s  i n c l u d i n g  a l l  t h e  var -  b 

i o u s  adjustmenth man makes t o  h i s  to ta l  environment .  

2 ~ e e  Wil l iam Bunge, "Geography of  Human S u r v i v a l .  l - 
c. 

a- 

4 3 ~ o n s i d e r i n g  t h e  f e r t i l i t y  of  Darwin's  thought ,  and t h e  
geograph ica l  n a t u r e  o f  the v a r i a t i o n s  t h a t  i n s p i r e d  him, 
i t  i s  s u r p r i s i n g  t h a t  geographers. have n o t  been a b l e  to  
deve lop  a  c r e d i t a b l e  Darwinian p e r g p e c t i v e  on t h e i r  
work. I n  p a r t  t h i s  is  due  to  t h e  r e a c t i o n  a g a i n s t  t h e  
e x c e s s e s  of e a r l y  e n v i r o n m e n b l  de t e rmin i sm which w a r  
b u i l t  on Spencer I s  n o t i o n  of  t h e  s u r v i v a l  o f  t h e  f i t t e s t  
and a  s i m p l i s t i c  Darwinism. See ,  ElLIBworth Hunt ington,  
"Geography and Na tu ra l  S e l e c t i o n ,  " Annals, A s s o c i a t i o n  
of American Geqgraphers,  14,  1924, pp. 1-16. For a n  
i n f o r m a t i v e  assessment  of  Darwin's impact  on geography, 
see D . R .  S t o d d a r t ,  "Darwin's  Impact on Geographym i n  The 
Conceptual  Revolut ion i n  Geography, Wayne K.D.  Davies,  
e d . ,  (London: U n i v e r s i t y  of London *ess, 1972) , pp. 
52-76. \ 



generalised and pervasive tensions in culture can be 

identified, and these will be helpful in understanding 

the law of trespass to land. The firat, identified in the 
b 

previous section, is the tension that arises bet n the -. 7 .  
contrary requirements of stability and change.  he second, 

newly emphasised here, is the tension that exists as a 

result of the self -serving44 objectives of the different 

survival machines. \, 

Of the first of ,these tensions, that between 

stability and change, it has been said that 'Damin's 

survival of the fittest' i& really a special case of a 
* 

more general law of survivat of the stable. The uni- 
6 

verse is populated by stable things and it appears that 

"the earliest form of natural selection was simply a "selec- 

tion of stable forms and a rejection of unstable ones. r6 
However, this does not explain the existence of complex 

entities such as man. Darwin's theory of evolution by 
A 

4 4 ~ h e  Gord "selfish' rather than ' self-serving' is unfpr- 
tunately invariably used in the literature. Yet /t is 
clear that selfishness, in a social context, w i v  seldom 
benefit the individual. 

i 
45Dawkins, Selfish Gene, p. 13.. '. 
46~bid., p. 14. The following account owes much.'to the 
clear and lively discussion in this book of the biologi- 
cal foundations of human behaviour. 



natural selection comes to the rescue here because it 

shows how the original simple selections could be made 

more complex. Richard Dawkinr, in a very readable account 

of the whole process, explains it in the following way. 4; 

To begin with,a molecule which has the property of being 

able to create copies of itse1f.i~ formed by accident. 

Dawkins calls this a r e p l i c a t o r  and invites us to think 
0 

of it as a kind of mould or template. The presence of 
# 

this replicator provides a new kind of 'stability' where- 

- by its copies are spread rapidly. But inevitably copies 

are not perfect, and as Dawkins points our *erratic copy- 

ing in biological replicators can in a real sense give * 
I 

1 ,  rise to improvement, and it was essential for the progresa-,,:. 
7- 
'\ 

ive evolution of life that some errors were made. * 4 8  The~e ' ~ ~ > ,  

mis-copyings'would produce varieties of replichtors with \. 

differential abilities to survive. 4 9  Paradoxically then, 
i 

copying ermrs are an essential prerequisite for evolution, 

%though at the same time natural selection favours high 

copying-fidelity. The answer to this paradox, as Dawkina 

49~he actual differential survival is the result of 
. 'natural selection'. 



explains it, is "that although evolution may seem, in 

some vague sense, a . 'good thing' especially since we are 

the product of it, nothing a c t u a l l y  ' w a n t s '  t o  e v o l v e .  m 50 

In other words evolution happens despite the efforts of 

the replicators to replicate. 51 

This process of evolution through natural selection 

"favours replicators which are good at building survival 

machines. "52 Ultimately, the best survival machines are 
4 

likely to be those with both the capability of adapting to 

a wide range of environments and also of consciously- 
3 

changing such environments in order to obtain better 

support for themselves. As Dawkins puts it, ."the genes 

can only do their best in advance by building a fast 

50~awkins, Selfish Gene, p. 19, (italics added). 

"~otice the creative ambiguity that results from the 
imperfect transmission of meanings! 

52~awkins, S e l f i s h  Gene, p. 2 5 .  Is culture also a con- 
struction of the replicators? 

Dawkins refers to the survival machines as "a confed- 
eration of long-lived genes." (p. 46). He writes: "Now 
they [the genes] swarm in huge colonies, safe inside 
gigantic lumbering robots, sealed off from the outaide 
world, communicating with it by tortuous indirect 
routes, manipulating it by remote control. They are in 
you and in me; they created us, body.and mind; and their 

/ eservation is the ultimate rationale for our existence. " ( p . ,  21). 



e x e c u t i v e  computer f o r  themselves ,  and p r o g r a m i n g  it i n  

advance w i t h  r u l e s  and ' a d v i c e '  t o  cope w i t h  as  many 

e v e n t u a l i t i e s  as t h e y  c a n  ' a n t i c i p a t e ' .  53 c o u r s e ,  euch 

p r e d i c t i o n  i n  u n p r e d i c t a b l e  environments  is a chancy 
, 

b u s i n e s s  and one  way t o  s o l v e  t h e  problem is "to b u i l d  i n  ' -. 

a  capacity' f o r  l e a r n i n g n s 4  and a l s o  f o r  s i m u l a t i o n  through 
& * - 

imag ina t ion .  5 5  I n  programming f o r  t h e i r  l i v e s ,  4 

Genes are t h e  primary policy-makers; b r a i n s  
a r e  t h e  e x e c u t i v e s .  But as b r a i n s  became 

- 4 .  
more h i g h l y  developed,  t hey  took o v e r  more 
and more of  t h e  a c t u a l  p o l i c y  d e c i s i o n s ,  d 

us ing  t r i c k s  l i k e  l e a r n i n g  and s i m u l a t i o n  i n  . The l o g i c a l  conc lus ion  t o  t h i s  
t r e n  n o t  y e t  reached  i n  any s p e c i e s ,  doin&so 
would be  f o r  t h e  genes  t o  g i v e  the s u r v i v a l  
machine a  s i n g l e  o v e r a l l  p o l i c y  i n s t r u ~ t i o n ; ~ ~  
do whatever  you t h i n k  b e s t  t o  keep u s  a l i v e .  

I n  s h o r t ,  t h e  ' o b j e c t i v e '  o f  the gene is t o  p r e d i c t  t h e  

world ,  t h a t  is  t o  s a y ,  i n  a  s e n s e ,  t o  'know' it, and t h u s  

t o  s u r v i v e .  ' a 

-\ 

5 5 ~ b i d .  , p .  6 2 .  Dawkins w r i t e s :  " t h e  e v o l u t i o n  o f  t h e  
c a p a c i t y  t o  s i m u l a t e  seems t o  have cu lmina ted  i n  
s u b j e c t i v e  consc iousness .  " ( p .  6 3 ) b  

5 6 ~ b i d .  , p .  6 4 .  For some powerful  suppor t  f o r  t h e  e x i s t -  
ence of such a t r e n d ,  see t h e  seminal  book by C a r l  
Sagan,  T h e  Dragons of Eden: Specu la t ions  on the  Evolu t ion  
of  Human I n t e l l i g e n c e ,  ( N e w  Y.ork: B a l l a n t i n e ,  1977) . 



Given that this is the objective and the-general na- 

ture of those survival-machines which we call nten, what can 

\be said about their ideal environment or the environment 

that would support them? what might the genes, seeking 

immortality and speaking through us, ask for in the world 

around them? We can speculate that, amongst other things, 

they would require environmental support in the form of 

sustenance and plenty, timelessness; security, and the 

absence of catastrophe, hazards, and conflict; and sur- 

roundings that are 'known'. such indeed are the usual 

57 literary characteristics of utopia, the good place, a 

place. which achieves a steady state and here history 

ceases to exist, a place which "requires t nditions of 
stability, not an environment of change, in order to 

68 flourish. " 1  AS such, of course, utopia is a functioning 

system thriving on isolation;59 a set of principles 

which support human biological life in a certain and 

0 

5 7 ~ ~ ~ ~ r d i n g  to Porter and Lukermann the queetion of what is 
a good place is perhaps the central question in utopian 
literature. See Philip Porter and Fred Lukermann, 'The 
Geography of Utopia", in G e o g r a p h i e s  of the Mind, David 
Lowenthal and Martyn Bowden, eds., (New York: Oxford 
University Press, 19761, p. 189. 

59~bid., p. 207. "Utopia cannot survive in proximity to 
an alternative way of life." 



predictable world. 60 In the utohworld: 61, 

time is recursive and ahistorical, bor- 
ders are strictly maintained to ensure 
isolation from exogenous sources of 
c~ntamination, the utopia is located in 
a remote, inaccessible place. All of 
these features are requisite to the 
central concerns of utopia - stabilitpb' 
and equilibrium. 

But thee paradox is that utopia is not only a good 

place, it is also no place. It is an idealised model of 

-the world, perhaps even, as has been suggested, the bio- 
0 

logical ideal of the human replicators - the genes - but,. 
it is not life Itself. It is a way of life that follows 

a deductive code, whdn real life is lived inductively. 

Real li*, of course, involves change and consequences 
- - r 

that cannot be foreseen, and utopias are unable to cope 

with this. The desire to 'know' meets once again the-exi- 

gencies of a changing world. 

There is also another tension, which Darwin himself 

emphasises, that results from the 'competition' for scarce 

resources between the replicators, represent@ by their 
.O - , 

survival machines. In the struggle for existence, the 

60~bid., p. 206. "In utopia nothing is left to chance." 
t 

'l~bid., p. 208. ~otice how similar the requirements of 
'territory' areato those of utopia. The essence of terri- 
tory is isolation and the regulation of access, and, 
through spatial control, the exclusion of 'bads ' ,  thus 
providing both stability and predictability. 



c 
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s a e c t i v e  p r e s s u r e s  o f ' t h e  environment o p e r a t e  to promota 

a " d i f f e r e n t i a l  s u r v i v a l  o f  ,genes i n  t h e  gene  pool.' 6 2  

F i t n e s s  i n  Darwinian terms is t h e  i n d i v i d u a l ' s  success i n  . 
pass ing  on its genes  t o  the' n e x t  , g e n e r a t i o n .  Thus .the 

s e l f - s e r v i n g  o b j e c t i v e s  o f  i n d i v i d u a l s  a p p ' a r  t o  be i n  

c o n f l i c t  w i t h  t h e  c o o p e r a t i v e  o b j e c t i v e s  o f  c u l ' t u r e ,  arid 

Wilson views t h i s  d i f f i c u l t y  as  t h e  c e n t r a l  t h e o r e t i c a x  

problem i n  soc iob io logy .  A s  h e  p u t s  it, -how c a n  a l t r u i s m ,  

which by i ts  n a t u r e  reduces  i n d i v i d u a l  f i t n e s s ,  p o s s i b l y  

evo lve  by n a t u r a l  s e l e c t i o n ? "  63 The answer,  a t  lea& i n  

p a r t ,  i s  t h a t  c l o s e  r e l a t i v e s  ( k i n )  have a  ve ry  much 
* 

g r e a t e r  than  ave rage  chance of s h a r i n g  t h e i r  genes .  I n  

Wilson'd words: 6 4 *', 
'4- 

/ 

I f  t h e  group members a r e  r e l a t e d  Gene t i -  
c a l l y  it f o l l o w s  t h a t  a n  act o f  a l t r u i s m  by 
an  i n d i v i d u a l  w i l l  h e l p  t o  f a v o r  t h e  tranm- 
miss ion  o f  i ts  ( sha red )  genes  t o  subsequent  
g e n e r a t i o n s .  Na tu ra l  s e l e c t i o n  w i l l  t h e r e -  
f o r e  select favourab ly  f o r  such a l t r u i s t i c  
a c t s ,  and t h u s  f o r  t h e  genes  that de te rmine  . . 
them. 

6 2 ~ a w k i n s ,  S e l f i s h  Gene ,  p. 6 4 .  

6 3 ~ d w a r d  Wilson, "Sociobiology:  New Approach to Under- 
s t a n d i n g  t h e  B a s i s  of  Human Naturen ,  p. 342 .  

641b id .  The u s e  of ' a l t r u i s m '  i n  t h e  l i t e r a t u r e  i s  con- 
f u s i n g .  Wilson is h e r e  u s ing  it t o  cover  ' i n c l u s i v e  
f i t n e s s '  , t h a t  is t o  s ay  i n  a s i t u a t i o n  where the i n d i -  . 
v i d u a l  i s  i n  a  r e a l  s e n s e  a c t i n g  i n  a s e l f - s e r v i n g  way 
by favour ing  the w e l f a r e  of h i s  own genes .  Such a l t r u i s m  
is  probably better c a l l e d  'nepot ism' .  



Suchkhavioural traits are gen&icafly fawurqd because 

they contribute to the survival.of descenduntr. It i 8  not 

unreasonable to think that such an 'altruintic' trait 

might also be triggered .by individuals who ,are not closely 

related, providing that they are familiar or geographi- 

cally close, in other words part of the community. 65 

Something of this sort probably happens when a cuckoo . 

leaves its eggs in the nests of other birds. Perhaps even 

the treatment of pets is a by-product of such a geneti- 

cally based altruism. At this stage in sociobiological 

knowledge we'judt do not know how extensive such altruism 

is. We can, however, readily anticipate the social ten- 

sions that will result from self-serving behaviour 

interwoven with a limited proclivity towards altruism. 

The all too brief outline in this sectioh of the 

chapter, of what the organism is trying to do, clearly 

cannot begin to do justice to the very complex isaues 

raised in sociobiology. It is, therefore,-essential that 

the references cited should be referred to for clarifica- 

tion where necessary, and, of course, foc elaboration of 
, -  /' 

65~part from physical similarity, which is likely to be a 
poor indicator, this would be the only way of predicting 
a -relationship. - Ope could, therefore, hypothesise that 
'altruistic' behaviour would generally decrease outside 
of the relatively small groups (perhaps a 100 or so) 
that characterised the early hominid hunting bands. 

0 



the. pdints raised. What I have tried to do is to identify 

two ongoing tensions in human life which have a biological 

foundation, and which over the short term may give rise to 

conflicts, and over the long 

itself. The first ,of these 

term constitute evolution 

analogous the problem 

of' 'knowjng,' in a world ahere the support for this knming 
J ' > 

comes from the circ,umstances of life. This tension be- 

tjeen? the requirement of stability and the concurrent need 

for 

and 

adaptive chgnge well exemplified 

exclusiveness the literary utopia. 
66 

the unreality 

The second 

tension is that between the self-serving 'goals' of indi- 

vidual genes located in different survival machines. Both . . 
these tensions will re-emerge in the following comments on 

cultural evolution and they will then be used in subse- 

4 
Cultural Evolution 

The cultural geographer knows full well that a 

' things ' (whether plants, animals, norms, objects, or pe&, 

ple) have to s u r o i v e  in a cultural as well as a physical 
9 

environment. Yet the striking similarity between cultural 

6 6 ~ o r  reference to this li-terature see Porter and Luke-n, 
"Geography of Utopia." 



/' 
and biological evolution6' has -been neglected in geogra- 

phic thought,68 and too often dismissed in the modal 

sciences genera1J.y cis a superfiaial analogy. 69 ~artainly 

the exaggerated and mistaken claims of the paqt should 

make us wary of facile extensions of Darwinian thought to 

social theory and the restige and authority of Darwin's P 
scientific doctrihes should not be borrowed lightly, nor 

- .  . i 
too ~eadily tra lat d into social.terms. T f 70 Yet although 

'evolution' is us$ as .sorneth,ing of a magic word, the 
I - u 

iertility of Darwin ' s thought and the resurgence of f nter- 

67~;ltural .evolution usually refers to a continuous adap- 
tation over tfme. %is is similgr-to the d-efinitioneof 
bio1ogis;ts such ds Lewontin and Dobzhansky. The latter 
means by evolution the ."creative reqponse gf living 
matter to its. envPronment." See R. Lewontin, *The 
Concept of Euolution," International Encyclopedia of 
Social Sciences, '5, p. 102, and' T. Dobzhansky, "Ethicq . '  
and Values in Biology and Cultural Evolutiop," Zygon, b ;  . 
1973, pp. 261-281. 

6 8 ~ e e  for instance ,' Btoddart, "Darwin's 1mpact on 
Geography." 

6 9 ~ e e  Wisp4 and Thompson, "War between the  word^,^ p. 342. . 
Anatol Rapoport expresses this position forcefully when 
he writes: "The similarity between cultural and biolo- 
gical evolution is too striking to be di-missed aa a 
superficial analogy. " See his Conf l k t  in Man-Made 
E n v i r o n m e n t ,  (Baltimore: Penguin, 19741,  p. 69. 

''~lland in Human Imperative, observes that "the premature - 

publication of r m r i g i d  social evolutionary theories ' 
in the late 19th centuty turned many anthropol6gists 
away from the idea that human behavior could be effect- 
ively placed in the Darwinian mold." 



est in the evolutionary idea make thia an opportune 

time for a re-examination of its geographic significance, 

and hopefully for the continued,re-definition of its 

meaning. 71 

Cultural evolution is made possible by biological 

evolution, and might well be greatly influenced by it as 
6 

the s~iobiologists proclaim, '12 although the evidence for 
7 '  

this is by no means complete (see Table 3 for an illuain-' 

ating perspective). Certainly it would be difficult to 

think of c~lture' as having originated W developed ?s a i  
/ 

autonomous system, as a veritable clean s3,ate for the 

inscriptions of experience, as Skinner comes clone to 

'IIDonald Campbell documents the fact that &olutionary 
-. 

theories are coming back strongly in anthropology and 
r extent, in sociology and political 

a similar psychological perspec- 
tive. See, "On the Conflicts Between Bfologicrl and- f 

Social Evolution and &tween Psychology and mral . / ' $  

Tradition," American Psychologist, 30, 1974,-p. 1103.- 
i 

7 2 ~ h e  likelihood of this is made plain by the history of 
human evolution. Thus, it in believed that.the primate 
order is abut 75 million years old, and it Xs estimated 
that the evolutionary branch that led to man meparated 
from other primates- some 5 to 10 million years ago. 
-ern man (Homo sapiens sapiens or Cro-Magnon Xan) ia 
perhaps 40,000 to 60,000 years old. Agriculture began 
about 10,000-years ago, and thus 99.8,% of the history of 
man preceded the introduction of agriculture.. See Pugh, 
Figlogical p r i g i n  2f Ruman VaEues,  p. 174. 

. . 



Table ' 3 The Cosmic Calendar 

The fifteen-bfllion-year lifetime of the universe ham been coqreraed 
into one year, so that one second is equivalent to 475 yura. All of 
recorded history occupies the last ten seconds of December 31. 

Origin of Procasul and Rampithern, qrobable 
ancestors of apes and men Apprprox. I:% P.Y. 

First humans Appro.. 10:30 P.M. 

Widespread use of ston? tools 1 1 : ~  p.ni 

~mesticati~n of fire by Peking man 

Beginning of most recent glacial .period 

Seafarers settle Australia , 

Extensive Cave Painting in Europe 

Invention of Agriculture 

Neolithic civilization; first cities I 

First dynasties in S m r ,  Ebla and Egypt; 
development of astronomy 

11:46 P.M. 

11:56 P.U. 

11:58 P.U. 

11:59 P.U. 

11:59:20 P.M. 

11:59:35 P.M. 

11:59:50 P.M. 

Invention of the alphabet; ~kkadian' Empire 11:59:51 P.M. 

Hamnurabic 'legal codes in Babylon; Middle 
Kingdom in Egypt 11:59:52 P.M. 

Bronze metailurgy; Mycenaean culture; Trojan war; 
Olmec culture;.invention of the compass 11:59:53 P:U. 

Iron retallurgy; First Assyrian m i r e ;  Kingdom 
of Israel; founding of Carthage by Phoenicia 11:59:54 P.M. 

Asokan India; Ch'in Dynasty China; Periclean 
Athens; birth of Buddha 11:59:55 P.M. 

Euclidean geometry: Archiedean physics; Ptolemaic 
astronomy; Roran Empire; birth of Christ 11:$9:56 P.M. 

Zero and decimals invented in Indian arithmetic; 
R m  falls; Moslem conquests 11:59:57 P.M. ' 

Yayan civilization; Sung Dgnasty China; Byzantine 
empire; bqgol invasion; Crugades 11:59:58 P.M. 

Renaisgance in Europe; voyages of discovery from 
Europe and from'ning -sty China; emergence 
of the experimental rethod in sciemce 11:59:59 P.U. 

Widespread development of science and technology; 
emergence of a global culture; acquisition or- tbe Nou: 
mans for self-destruction of the hunn speciea; Ike first second 
first steps in spacecraft planetary eeloration and of Hew Yeaf's 
the search for extraterrestrial intelligence 

\ 
Day 

Source: Sagan, h g m q  ~f Eden. 



~uggesttng,'~ A great deal of culture is clearly con- 

cerned directly with human survival. Thus the world'e~ - 

leading industrial nations spend the large* proportion 

of their budgets. on such things'as health, education, and 

defence. . It would not seem a.t all remarLblc, therefore, - 4 

to conclude that social objectives must Corrc~podd in 
)L 

large part, if not in their entirety, to the survival 
. 

objective of the individual biological organism. 

Nevertheless, it is often very difficult to connect 

' survival ' with cultural activity. The development of art 

is an obvious case in point. It is true that even this 

might be forced into a Procrustean bed whereby-as 'aesthe- 
.I 

tics' it might be seen as an evolutionary.preference for 

harmonious and stable -forms. The connection., however, is 
b 

at b e s t  tenuous and the preferable strategy is to view 

I cu1ture.a~ sepa ate from biology, yet eubjectdto the'saie 

overall, constraints o f  human survival. ' The m d e l  of 

cultural evolut&on, therefore; is not so much the biologi- 

cal model as a more general m d e l  of adaptive fit, which . 
nevertheless operates under the same sort of evolutionary , 

b 
I 

f ,  

7 3 ~ e e  for example1, B. F. Skinner, Contingencie. of R a i n -  
f s r c e m e n t :  A T h e c r e t i c a l  Analysis, (New York: Appleton- 
Century-crofts, 1#9) . 



principles. 74 

- ,  

Thus, for example, we can view.cultura1 artifacts 
C 

as having evolved in response to selective environmental 

pressures. 7 5  The 'survival' of the.various 'ideas' (each 
r 

of which can be thought of as a 'message' and roughly 

A 4  equiv lent therefore to a gene) that go into.the construc- 

tion of a camera or aeroplane76 is'dependant on. their 

reproduction, and this in turn is related .to their function 

in comparison with the function of alteraative 'ideas'. 

In other words, the ideas are effectively competing for \ 

survival. 77 An,anologous situation 'is found in the business 

7 4 ~ t  has been said that the problem in using the term 
'evolve' about culture seems to be the uncertainty about 
the lineal descent of ideas. The upcoming discussion of 
the concept of memes (~p.167~68) may be helpful in this 
regard. 

"AS Rapoport puts it : "The man-made environment including 
I the symlmlic, ill then appear, like man himself, as a 

product of evo 1 ution of systems." Conflict .Cz m a n - ~ a d e  
E~v<ronment, p. 7. 

76This idea links with an idea put forward by Philip Wagner, 
f n v i r o n m e n t s  and P e o p l e s ,  (Englewood Cliffs, N.J.: Pren- 
tice-Hall, 19721, p. XI, and expressed by Campbell, 
"Conflicts between Biological and Social Evolution and 
between Psychology knd Moral Tradition"; p. 1108, as ".. . 
cumulated technological wisdom is now embodied in 
industrial machines, rather than in individual memories." 

\ 77 Rapoport in Conflict in Man-Made Environkent makes the im- 
portant comment on the notion of 'competing' in nature-fhat, 
"whether one sees 'cooperation' or 'competition' degendt 



world. The restaurants and factories that aurvive are 
-. 

t h q e  that,can reproduce viable 'ideas' whether in the . 1 

form of meals or automobiles. In a changing and competi- 

tive world, however, these reproduced 'ideas' must also 

evalve. Like animal species, restaurants and factories 

must find and adapt to environmental niches. In the dis- 

cussion of Wittgenstein's work earlier in this chapter a 
\ 

similarqn~tion was put forward regarding danings. This 
J 

general position is given some additional credibility by 

a. parallel idea suggested by ~awkins.'~ He aeept. that 
t 

cultural transmission is analogous to genetic transmission 

in that it is both conservative and evolving. " At the 

same time he expresses dissatisfaction with the mere 

/' on what one has singled out as a 'system' and what a n .  
'environment'." p. 28. Thus, as he says, "the 8ystem 
'insect' seems to be in cooperation with the system 
'plant'. But taken as a whole, the system 'insect- 
plant' may have out-competed other such systems less well 
integrated, that is, not so efficiently adapted to each 
other." Rapport's argument is that the 'contradiction' 
is nothing more than a projection of our concepts onto 
nature. The deer and the lion are in 'conflictg in a 
sense, but they are also part of a 'cooperative' eco- 
system. I find these observations useful in providing a 
context for Kropotkin's a r g w n t s  regarding "mutual aid" 
in nature. See B. Galois, "l&ology and the Idea of I 

Nature: The Case of Peter Kropotkin", Antipode, 8, 3, 
1976, pp. 1-16. 

78Dawkins, ~ i Z f i s h  G e n e ,  Chapter 11. 



search for biologicalm advantages. The challenge pasf ted 
J- 7 

by cultural variations ;equires, according to Dawkinq, 

that we "begin by throwing out the gene as the sole-basis 

of our ideas of evolution. "80 In his opinion, wDarwinism 

is too big a theory to be confined to the narrow context 

of the gene." The fundamental principle of all life is 

that it "evolves by the differential survival of replica- 

ting entitiesn, and this raises the question of whether 

there are replicating entities other than the gene itself. 

Dawkins posits the idea of a meme, which is a unit of 

cultural transmission, or a unit of imitation. "Just as 

genes propagate themselves in the gene pool by leaping 

from body to body via sperms or eggs, so memes propagate 

themselves in the meme pool by leaping from brain to brain 

via a process which ... can be called imitation. "81 
Dawkins insists that this ia not just a metaphor,'a way of 

talking, for as he stresses-, the "meme for, say, 'belief in 

life after death' is actually realised physically, millions 
v 

of times over, as a structure in the nervous systems of 

individual men the world over. n82 As with gene. the 



qualities needed for survival are longevi ty, fecundity, and 

copying-fidelity. 

These ideas,are not only i'llminating, they also 

invite further exploration. More than this, they have dn 
4 

important link wi& specifically geographic concern.. That 

is so because the competition between the memes can be 

thought of as being for limited storage space, such as the 

attention of a human brain, or *radio and television time, 

billboard space, newspaper column-inches, and library 

shelf-space. "83 This dovetails well with, for instance, 

Hagerstrand's interest in spatial packing problems. As he 

rightly suggests, we may, as geographers, have overlooked 

"the space-consuming properties of phenomena and the con- 

sequences for their ordering which these properties imply." 

He urges, therefore a greater concern f o ~  "spatial compe- 

tition, for the 'pecking-order' between structures seeking 

spatial accommodation. w84 Of course, to some extent this 

is what locational theory is all about, but the arguments 

here amount to a clarion call for-a much wider and more 

sophisticated theoretical perspective in order to advance 

our understanding-of landscape expression and evolution. 

8 4 ~ e e  "$gerstrand, "Domain of -Ruman Geography, p.  70 .  



There is no reason to think that the evolution of 

cultural rules, and thus,the rules of law, do not work on 

the same sort of principles. There hre, however a number 

of objections to the analogy between biological and cul- 

tural evolution which require comment. Thus, for example, 

it is said that: 8 5 

(a) biological evolution is Darwinian, while 
social evoluaon is Lamarckian - in the sense 
that elements acquired through learning and 
socialization are, in fact, inherited; 

(b) social evolution is potentially more rapid 
than biological evolution, perhaps because 
language is so effective as an informatiom- 
transmission system; 

( c )  the elements of biologicak selection are 
individuals, but for social evolution the 
elements are social groups or communities - 
this is particularly important when dealing 
with the moral order, which can exist only 
through consensus; and 

(d) the possibility that although neither 
biological nor social evolution is teleolo- 
gical, maybe social evolution is a little 
more so. 

None of.these differences appear to be substantial objec- 

tions to the analogy. In the light of the preceding dis- 
9 

cussion it is clear that with regard to (a) the.inheritance 

and variation of ideas (memes) can be thought of as parallel- 

ing the inheritance and variation of genes+ 'This will be 
- 1 

made clearer in the upcoming commentb on the mechanism of 

85Wispd a,d Thompson, "War Between the Words," p. 342. 



cultural evolution. The di fference in the speed of evolu- 

tion, as outlined in (b), is certainly striking but it does 

not really attack the validity of the analogy am such. The 

objection in (c) seems misconceived. The elements of bio- 

logical selection are the genes, although it.is'true that 

the selection goes OR-- the level of the individual. - 
Similarly, the e Lements of cultural selection are Dawkins' 

memes or something similar, and the level of selection is 

$again the individual (think of diffusion studies as an 

example) although the selective pressures themselves come 
I. 

largely from the cultural environment. Finally, the &ast 
, - 

difference, referred to in (dl, although of great signifi- 

cance, represents no more than a development of the evolu- 

tionary process itself, and leaves the substance of the 

analogy intact. 
.. 

A broader attack on the evolutionary approach is 

the accusation of political bias. I would be reluctank to 

address myself to this problem were .it:'not' for the fact 

that this is a recurring criticism.8$ ~ e r t a i ~ l ~ ,  where 

86~ee, for example, Richard Symanski and Nancy Burley, 
"Geography and Natural Selection -- Revisited," Discus8ion 
P ~ i l c ? r  S e r i e s ,  No. 25, Department of Geography, Syracuse 
University, N.Y., December, 1976 and "Comments on 
'Geography and Natural Selection -- Revisited' by Syman- 
ski and Burleyn,David Robinson, ed., No. 26 of the same 
series - especially the comments of John Agnew. There 
have been extensive 'political' criticisms of Wilson's 



I " 

e v o l u t i o n a r y  doc . t r ines  are used to  s u b s t d n t i a t e  a c l e a r l y  

d e f i n e d  and a i t i c u l a t e d  p o l i t i c a l  p o s i t i o n  such  criticism 

i s  l e g i t i m a t e ,  b u t  mere emotional  r e a c t i o n s  to  t h e  i d e a  o f  

e v o l u t i o n  should  n o t  be  a l lowed t o  p r e c l u d e  the examina- 

t i o n  o f  i t s  u s e f u l n e s s  .' Evolu t ionary  d o c t r i n e s  are -st- 

f r e q u e n t l y  a s s o c i a t e d  w i t h  a c o n s e r v a t i v e  p o s i t i o n ,  b u t  

t h i s  does  n o t  s q u a r e  w e l l  w i th  t h e  ' e v o l u t i o n a r y '  t h i n k i n g  

t h a t  i s  i n c o r p o r a t e d  i n t o  t h e  i d e a s  of  Marx and Mao. 87 

Nor does .  t h e  c o n s e r v a t i v e  emphasis i n  wes t e rn  s o c i e t y  on 

t h e  freedom of  t h e  i n d i v i d u a l  f i t  w e l l  w i t h  t h e  i d e a  o f  

Sociobiology such a s  t h a t  by t h e  'Sc i ence  f o r  t h e  
People '  o r g a n i z a t i o n  i n  t h e  New York Review of Books, 
November, 1975, and by t h e  'Science as Ideo logy  Group o f '  
t h e  B r i t i s h  S o c i e t y  f o r  S o c i a l  ~ e s ~ o n s i b i l j t ~  i n  Sc i ence '  
i n  N e w  S c i e n t i s t ,  1000,70,  May 1976. Wilson h a s  j u s t  ' 

(October )  a  r e p l y  to  h i s  cr i t ics ,  On Human 
N a t u r e  (Cambridge, Mass: Hardard U n i v e r s i t y ,  193%)  . See  
a l s o  Campbell, " C o n f l i c t s  between B i o l o g i c a l  and S o c i a l  
Evolu t ion  and between Psychology and Moral T r a d i t i o n , "  
and wisp6 and Thompson, "War between t h e  Words." 

*'see Paul Heyer, "Marx and Darwin,: A Related ~ e g a c y  on 
&an, Nature and S o c i e t y "  (Ph.D. d i s s e r t a t i o n ,  Rutgers  
U n i v e r s i t y ,  1975) .  Plekhanov, accord ing  to  Wetter, s a w  
Marxism a s  " t h e  a p p l i c a t i o n  to  social development o f  t h e  
Darwinian theo ry  o f  t h e  a d a p t a t i o n  o f  b i o l o g i c a l  s p e c i e s  
t o  t h e  c o n d i t i o n s  of t h e  environment."  See G.A. ,:Wetter 
Dia ZecticaZ M a t e r i a ~ i s r n ,  (Inndon: ~ o u t l e d ~ e - n d  Kegan 
Pau l ,  1 9 5 8 ) ,  p .  107. See  a l s o ,  I a n  M .  Matley,  "The 
Marxis t  Approach t o  the Geographical  Environment, " i n  
Wayne K . D .  Davies ,  e d . ,  The Conceptual RevoZution in Geo- 
graphy,  (London: U n i v e r s i t y  of London, or f u r t h e r  
r e f e r e n c e  t o  Marx 's p o s i t i o n  on-  e v o l u t i o n  1972'& an l l u s -  
t r a t i o n  of Mao Tse-tung 's e v o l u t i o n a r y  t h i n k i n g  see t h e  
conments of Anne Freedman i n  Wlspd and Thompson, "War 
between t h e  Words," p .  375. 
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cultural evolution, with its inevitable hi~t'that culture 

is 'superorganic' and autonomous. The emphasis .on culture 

as distilled wisdom, as a sys.tem of curbs and constraint8 

on the self-serving goals of the individual, seam liks- 

wise at odds with a conservative position in which the 

individual seeks freedom from the: ' sys?em': 88 It is 

enough to say, in canclud 7 ng on this point, that an evo- 

lutionary approach to explaining and understanCling human 

behaviour does not nece6sari 2 y involve any -particular 

political stance. 
P 

A related, but more serious, objection is that evo- 

tionary doctrines frequently fall into the naturalistic 

'fallacy that what 'is' is also what 'ought' to be. 89 That 
f 

8 8 ~ e  associate, simplistically, the political right with* 
the freedom of the individual and the political left with 
a paramount concern for society as a whole. This is, of 
course, one of the fundamental tensions that thin chapter 
emphasises. Yet, paradoxical as it may seem, which of 
these systems is properly labelled conservative and which 
reformist (or revolutionary) depends on which i a  establish- 
ed and in control. The two viewpoints, therefore, also 
represent the other fundamental tension emphanised in 
this chapter, that between stability and conservation on 
the one hand, and change on the other. 

89~his would lend itself to the support of a position which 
justifies the exploitation of the masses by an elite, and 
this is clearly unacceptable. It should be noted in re- 
gard to the naturalistic fallacy that the idea of evolu- 
tion appeared at the same time as the idea of relativity 
and these two latter concepts are the antithesis of abso- 
lutist ideas. As for the problem of elites generally it 

\ - 



. - 

the ' i$' is of necessity virtuous is clearly not so. For 

one thing, evolutiona>y processes f avo& variations that 

fit past worlds. Furthemre, optinisation is dependent 

on the quqlity of variations that occur. Then again, in 

the absence bf much selective pressure, sub-optimal 

products and obnoxious behaviours may exist for a long 

time. This may be the result of isolation, or a lack of 
I .  

competition, or of a deliberately designed set of circum- 
, b 

stances that will protect and support a particular product 

or given state of affaire,' .Over the short term, then, 'is' 

is not M s s a r i l y  also what 'ought to be'. Over the 
\ .  

longer $er;m, however, sekctive pressures preserve 'goods' 

and extinguish 'bads' - not in some absolute moralistic 
/ 

sense, but 'in the relative sense of their fitrnent to a get 

af circumstances, including the valuesJ of 8 society. The 
d 

ultimate test, therefore, of ideas or cultural artifacts 

> (including 'meanings') is theit survival. There ia no 

other. r-. 

J 

is a fact that QO canplex s~cietiee (and perhaps no so- 
cial groups at all) are without a qrivileged hierarchy. 
Unfortunately, the self-serving objectives of the human 
'survival machines' can, at times, become so dominant 

\ 
that the social process is grossly abused. This remaihs 
an unsolved problem. 

'O~hi $ ' raises the interesting paradox that the only way . 
to 'falsify' this proposition is to see that it'-does not . . 
syruivg ! 



None o f  t h e s e  o b j e c t i o n 6  t o  t h e ' - i d e a  of cultural! 

caution is f a t a l .  O n  t h e  ' c o n t r a r y ,  t h e  c a n e  that can be 

made o u t  f o r  i t  i s  a s t r o n g . o n e .  91 ' The e v o l u t i o n + r y  p ro -  
*.* 

cess o f  v a r i a t i o n  and s y s t e m a t i c  s e l e c t i v e  r e t e n t i o n  sbms 

i n  l a r g e  part t o  b e  parallel ' i n  bpth b i o l o g i c a l  and c u l -  
d 

t u r a l  e v o l u t i o n .  P e r h a p s  t h e  most  o b v i o u s  d i f f e r e n c e ,  is 

t h a t  whereas  t h e  p r o c e s s  i s  ' b l i n d  ' i n  b i o l o g i c a l  e v o l u -  
. . 

t i o n ,  t h i s  is n o t  a n  a p p r o p r i a t e  d e s c r i p t i o n  o f  t h e  . \ 

a c t i v i t y  i n  c u l t u r a l  e v o l u t i o n  t h a t  ste* f r o m , t h e  u s e  o f  
5 

9 2  U n f o r t u n a t e l y ,  few o f  t h e  1 9 t h  c e n t u r y  >r . f o r e s i g h t .  
. . 

modern t r e a t m e n t s  o f  s o c i o ~ u l t u r a l  e v o l u t i o n  pay s u f f i c i e n t  

a t t e n t i o n  t o  the a c t u a l  p r o c e s s e s  i n v o l  y e t  i t  i s  
.. ' ' 

' l ~ e e  Campbell ,  ' C o n f l i c t s  between B i o l o g i c a l  a n d  S o c i a l  
l f v o l u t i o n  and between P s y c h o l o g i c a l  and Moral T r a d i t i o n s , "  
and Wisp6 and Thompson, "War between the Words. " 

9 2 ~ l t h o u g h  i n  so f a r  a s  s u c h  c o n s c i o u s  d i r e c t i o n  h a s  no u l -  
- 

timate d s t  i n a t i o n  i t  migh t  c o n c e i v a b l y  be d e s c r i b e d  as  e ' b l i n d '  . On the o t h e r  hand,  e v e n  b i o l o g i c a l  e v o l u t i o n  
is n o t  n e c e s s a r i l y  b l i n d ,  i n  t h e  s e n s e  t h a t  it c a n n o t  be . 
directed on  a r a t i o n a l  b a s i s .  P l a n t  and a n i m a l  b r e e d i n g ,  
and s e x u a l  s e l e c t i o n ,  i n v o l v e  a t  leas t  a limited tele- 
o l o g y .  . N e v e r t h e l e & d  a s  R a p p o r t  emphasised ,  "the o n l y  
s u r e  t h i n g  t h a t  c a n  b e  s a i d  a b o u t  t h e  ' d i r e c t i o n '  o f  
e v o l u t i o n  is t h a t  a t  a n y  g i v e n  'time 'it is .toward a - b e t t e r  
a d a p t a t i o n  t o  the n t  i n  which a class o f  l i f e  is 
imnersed  a t  that time e a d a p t a t i o n  b e i n g  i n s u r e d  by 
n a t u r a l  s e l e c t i o n ?  Conflict i n  Man-Made 
Environment, p. 65.  

r . 
./ 

9 3 ~ a m p b e l l ,  .Conf l i c  between Biological and  S o c i a l  Evo- 
l u t i o n  and between Psychology and P b r a l  T r a d i t i o n , "  
p. 1105.  H e  p o i n t s  o u t  t h a t  such  s t u d i e s  were commonly 
d e s c r i p t i v e  o f  human s o c i a l  ' p r o g r e s s ' .  



here that the viability of the approach will be decided, 
1 t 

and therefore some comment on variation, selection, and ,-- 
1 

retention, which together constitute the 'mechanism' of 
* I  

social evolution, is called for. 

The nature of the cultural retention uyutear, that 

is the storage of 'messages' or 'instructions' irr a way 

that is.analogous to their storage in OIIA, seams to f i t .  

well with some of: the contemporary d e d l & e n t s  'in our 

understanding /of ' culture' . Thus ,- for example, the concept 
\ / t , 

of culture espoused by ~ l i m ~ e e r t z  is essentially a - 

semiotic one, as is that used by Edmund &each in Culture 
4 1  

2 n J  ~onmunicati.~n. 9 4  And in gebgraphy pbilip Wagner ex- 

presses a similar,view when he hterprets the advanfage of 
@ 

mankind as "resting in environmehts suffueed with manmade 

symbolism, peerless and imperishable repertories of the 

past experience of all the species. Transformed egwiron- , 

rnents are good' alternatives to bigger 'br.ins.  hue it 

g4~lifiord Geertz, Interpretation of CuZtures, p. 5 )  Ednvld 
. Leach, Culture and Communication: The Logic ba y h t o h  S p -  
bols are Conhected, (Cambridge: Univer~ity ~re%s, 1976). 
see also Janres Sprqdley, "Poundations of hltural - 
$*Wedge." 

"philip L. Wagner, ~nvt~ondents.,and Peo~- lo . ,  p.4 XI ,  He 
refer? to "engraving memory u&i- and 'the 

4 earthly .storehouse of expqrience 
his "Cultural ~an@capea.~a 
catjonW in #2ri, S?ace,  and 
?;?meor ~ r j  Yu*ran Geography, Pau1,Ward ~ n ~ l i s h  and 

S w  also 
-i- 
Cn con,- 
RDtmrt' * 



is n o t  o n l y  c u l t u r a l  . t r a d i t i o n  tha t  act. as a storage a 

house,  b u t  i n c r e a ~ i n g l y  the phyuical.-&lt 

a s  Much of  ? h a t  is stored may &tor& bl indly ,  
& .  , 

L 

b u t  the g u a r d i a n s  o f  t r a d i t i o n  also c o n s c i o u s l y  r e t a i n  and 

reject. .  T h i s  is made q u i t e  p l a i n  by a s t u d y  of how the 

Cormon Law o p e r a t e s  . 
What is  r e t a i n e d ,  t h e r e f o r e ,  is n o t  n e c e b a r i l y  

A . , . 

b l i n d l y  # e l e c t e d .  The c h  d ice of  a n  au tomob i l e  or caw'ra 

i s  based on judgement,  as are i n n o v a t i v e  r u l e s '  i h .  the l a w .  , 

S i m i l a r l y ,  t h e  a p p r o p r i a t e  s e l e c t i o n  from the e x i s t i n g  

s t o c k  of t r a d i t i o n  ( o r  l a w )  i n  d e a l i n g  w i t h  q p a r t i c u l a r  ' 
J 

s e t  o f  c i r cums tances  i s  o f t e n  consc ious ly  deciaed, ahd 

t h u s  c r ea t iv -  I n  s h o r t ,  h-n be ings  const"ruct a cul- ' 

t u r a l  environment so t h a t  it behaves towards '  them i n  a 
I 

J 

T d i c t a b l e  way, b u t  t h e y ,  i n  fu rn ,  must f i t  i n t o  the cir- 

curdgtarlces t h e i  create. To *is e x t e n t  c u l t u r a l  e v o l u t i o n  

i s  q u a l i t a t i v e l y  d i f f e r e n t  t o  b i o l o g i c a l  e v o l u t i o n ' -  it is 

, - A  t e l e o l o g i c a l  o v e r  the s h o r t  term. Purpos ive  i n t e l l i g e n c e ,  - 
fl however, does n o t  e n t e r  i n t o  a l l  s e l e c t i o n  and r e t e n t i o n .  

Mayf i e l d ,  e d s . ,  (yew York: Oxford U n i v e r s i t y ,  1972)  . 
9 6 ~ h i s  i d e a  is similar t o  t h a t  of  ~ a w k i t h ,  Se2 f i .h  Gene, 

I* 

Chapter  12., and Campbell " C o n f l i c t s  between ~ i o l o g i c a l  
and S o c i a l  h r o l u t i o n  and between. Psycho logyand  Moral Tra- 
d i t i o n , "  p ,  1108. Campbell ingeneously  a u g g e s t s  t h a t  t h i s  
l e s s e n s  t h e -  need f o r  the i n d i v i d u a l  t o  conse rve  trad-,. - 
i t i o n s  and thus t h e  p r e s s u r e s  t o  conform c a n  be reduced.  



' 0  
Perhaps the best d-nstration of thie is in the work of 

. , 

bF. Skinner. 97 I interpret # Skinner'. work a. a powerful 

exposition of blind cultural evolutiu in which hhaviour 

is selected for or shaped by environmental prermurer or, 
w 

in Skinner's terms, by the consequencee of an act. Thun 

rewards positively reinforce certain behaviouru and punish- . 
fl 

rnents negatively teinforce others. The economic system 
* < --. 

relies largely on incentives to -shape behaviour and the 

traditions of the cultural system rely largely on sanction. , 

to curb behaviour, although incentives and uanctions 

frequently overlap. 

Variation, too, is often blind or 'accidental' in 

cultural evolution, as it is in,the mutation of genes. But 

it need not be so. Trial and error learning is closely 

' analogous to the proceoss of natural selection. Planning, 
4 

design, the-operation of government and the law, all lend 

witness to this process of conscious experiwntation - to 
deliberate, common-sense, variation. 

It can be seen, therefore, that this evolutionary 

process of variation, selection, and 'retention produces a - 

97~kinner, Contingencies of Reinforcement: B ~ y o n d  Prsrdon 
and Dignity, (New York: Knopf, 1972), and especially the 
suggestive (although inadequate) chapter on -The Evolu- 
tion of a Culturem; About Behaviorism, ( N a  ~ e k :  Knopf, 
1974) . 



kind  o f  'knowing' of t h e  world ,  a f u n c t i o n a l  w i d o r ,  which 

i s  dependent  f o r  i ts v a l i d i t y  on  t h e  ' s u p p o r t *  o f  that 

world.  T h i s  f u n c t i o n a l  wisdom (or c u l t u r e )  is demcribed 

by Campbell a s  " r e c i p e s  f o r  l i v i n g  t h a t  have bean e v o l v d ,  

t e s t e d ,  and winnowed th rough  hundred; o f  g e n e r a t i o n s  o*? . -  
human social h i s t o r y .  I n  advoca t ing  t h e  case f o r  

s o c i a l  e v o l u t i o n - h e  w r i t e s :  99 

I n  c o n s i d e r i n g  human b e h a v i o r a l  d i s p o s i t i o n s ,  .%a 

w e  should  a t t e n d  n o t  o n l y  t o  the b i o l o g i c a l  
s o u r c e s  of  behav)oral  t k c i e s ,  and n o t  
on ly  to  t h e  p e r s o n r s  /o~$?g&t h i s t o r y  of 
r e in fo rcemen t ,  b u t  t o  t h e  c u l t u r a l l y  
i n h e r i t e d  baggage 
m i t t e d  by example, and c u l -  
t u r a l l y %  provided 
and 
t a n c e  can ,  on e v o l u t i o n a r y  grounds,  be 
regarded a s  a d a p t i v e ,  and treated w i t h  
r e s p e c t .  Note t h a t  when a n  e v o l u t i o n a r y  
b i o l o g i s t  encoun te r s  s o m e  l u d i c r o u s  and 
puzz l ing  form of  animal  l i f e  he  approaches  
i t  w i t h  a k ind  o f  a w e ,  c e r t a i n  that  behipd 
t h e  b i z a r r e  form lies a f u n c t i o n a l  wisdom 
t h a t  he h a s  y e t  to  unders tand .  

I n  conc lud ing  t h i s  s e c t i o n  I would l i k e  wery b r i e f l y  
b 

n 

t o  draw a t t e n t i o n  t o  t h e  ve ry  d i f f i ' k u l t  q u e s t i o n  o f  t h e  

f u n c t i o n  and autonomy o f  c u l t u r e  i t s e l f .  Are we to i n t e r -  

p r e t  c u l t u r e  i n  t e rms  o f  t h e  s e l f - s e r v i n g  b i o l o g i c a l  

98~ampbell ,  X o n f  l i c t s  between ~ i o l o g i k a l  i n d  S o c i a l  'EVO- 
l u t i o n  and between Psychology and Moral T r a d i t i o n m ,  
p .  1103. \ 

 bid. , ' p .  1105. But as Campbell h imself  s y g g e a t s  a "skep- 
t i c a l  r e s p e c t "  i s  perhaps  more a p p r o p r i a t e  t han  "a U 

g u l l i b l e  'awe .* */ 



organism, viewipg that as  primary and t h e  . c h a r a c t e r i s t i c s  

of  c u l t u r e  as ~econdar~,f  O0 or 'kro we t o  view c u l t u r e  as 

i n  o p p o s i t i o n  to  t h e  melf-serving g o a l s  of the i n d i v i q u a l  

s u r v i v a l  machines? lo' The p o s i t i o n  adopted i n  this s t u d y  

is  t h a t  the r i g i d  s e p a r a t i o n  c f  n u r k e  and nature is  

un tenab le ,  and t h a t  t h e r e f o r e  t h 6  pr imary and secondary 

dehavioura l  c h a r a c  teiistics must be cons ide red  i n t e r t w i n e d .  

Such a p o s i t i o n ;  however, does  n o t  p rec lude  the v e r y  
i 

p l a u s i b l e  s t r a t e h y  o f  seeiAg t h e  i n d i v i d u a l  as -having some 
b 

-7 
d i f f e r e n t  i n t e r e d t s  from t h o s e  o f  h i s '  s o c i e t y ,  a s  expressed  

- 4  

I i n  - i t s  c u l t u r e ,  and t h e r e f o r e  as coming i n t o  c o n f l i c t  w i t h  
# 

* .  # a t  s o c i e t y .  Indeed much of t h e  momentum f o r  t h e  

'OO~ymanski and Bur ley ,  aGeography and Na tu ra l  S e l e c t i o n  - 
Rev i s i t ed" ,  adop t  t h e  same view a s  Dawkina t h a t  human 
behaviour  should  be i n t e r p r e t e d  i n  terms o f  t h e  s e l f -  
s e r v i n g  b i o l o g i c a l  organism.  For p v i t w  o f  n a t u r e  ae . 
e s s e n t i a l l y  c o o p e r a t i v e  see P ' e t r  Kropo , Mutual A i &  - 
A Factor of E v o l u t i o n  (Boston: 1'9.55, 
f i r s t  pub l i shed  i n  1902) .  

l 0 % h i s  i, the major thrrrit o f  ~ a m b b e l l ' e  argument,  "CT- 
f l i c t s  Qetween B i o l o g i c a l  .and S o c i a l  Evo lu t ion  and be- 
tlreen Psychology and. Moral ' h a d i t i o n . .  A p r i r a r y * t l p u i )  
is t h a t  "present-day psychology and p s y c h i a t r y  i n b a l l  
t h e i r ' m a j o r  forms are more homt i l e  to the i n h i b i t o r y  
messages o f  t r a d i t i o n a l  r e l i g i o u s  m o r a l i e i n g  t h a n  $8 sci- 
e n t i f i c a l l y  j u s t i f i e d .  a ( p .  1103) . H e  conc ludes  t h a t :  # 

"1.  H-n urban social complexi ty  h a s  been made p o s s i b l e  
by s o c i a l  e v o l u t i o n  rather than  biological ' 

e v o l u t i o n .  4 
2 .  T h i s - s o c i a l  e v o l u t i o n  has  had t o  count- i n d i v i d u a l  

s e l f i s h  t e n d e n c i e s  which b i o l o g i c a l  e v o l u t i o n  h a s  
/ 

cont inued  t o  select as  a r e s u l t  o f  t h e  g e n e t i c  
compe t i t i on  among t h e  cooperators. '"  (p. 1115) .  
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evolutionary development of cultures cous- f r a  j m t  'Such 
C 

a tension, caused by shifting pattern8 of individual 

interest. 102 ' 

The arguments to thin, point constitute,a c a l e x  . . 

position, which will require much more clarification and 

refinement if it is to be more widely adopted in geography. 

Yet although the discussion has covered great deal of- 

ground, it is founded on a substantial,. authoritative, 

and growing literature. That does not mean, obviously, 
/ - & 

that many of the assertions . 
troversial and not open to further debate. 

- 

Nevertheless, 

* the  resenta at ion is to provide , 
I 

a useful framework a5 this 

is expressed in trespass law. 
d - 

Guiding Statements for Analysis 
of Human Territorial-ity 

, , 'The word levoluti&l in the social sciences often 

refers to mere histbrical'developient~. This is not its use 

in this study. A descriptive and interpretive account of 
. ', 

the history of trespass law, useful as this might well be, 

lo21n arguing that a better balance should be struck 
between moral codes and individual selfishness,' Campbell 
ignores the possible "functional wisdom" in the shift 
that he perceives. 



i - . . - 
is not the objective here. &d the a h  is to anplyse 

trespass law from the- thsetical perspective of a 

Darwinian-like evolution that amphasisel Lproce8s rather 

than history. Such an evolutionary framework ir suggest,ed 

by territoriality itself, hich is one of the more likely 

candidates for a biological explanation of human behaviour; 

But, of course, as the previous discussion has indicated, 

the Darwinian model can be extended into a more general 

&el of adaptive fit. 
t 

The most general assumption is that the human or- 

gani& is trying to survive,. although it the connection with 
- 

survival is not always clear and the links may be tenuous . - , 

t. This assumption is implicit in the next chapter, 

Stability and Predictability in Territorial. 

Situationsn, and in Chapter Six, "Tensions Leading to 

Adqptjve change." The first part of chapter Five focuses 
9 

4 

'on some'problems of cognition in trespass law, of 'knowing! 

the world, and in this sense having it cer&in and pre- 

dictable. The second part focuse& on thw.bame sort of 

problem but from a somewhat different viewpoint, where the 

f *reliability or predictability of the'environment itself is . 
seen as the main concern of the law. Chapter Six looks at ' 

some of the tensions that,leadlto adaptive change. Firstly, 

conflicts betwcen the individual and 'society' are examined, 

and, subsequently, the tensions between man and his 



environment, brought about by the changing circ\autanc,es I 
% 

of life. Both these conflicts are fundaoadntal in a l l  I 

cultures.. 



.. . 
i- 

, CHAPTER V 

TOWARDS STABILITY AND PREDICTABELITY 
IN TERRITORIAL SITUATIONS 

C u l t u r e  is a  way o f  ma in t a in ing  l i f e .  A8 Leetie 

White s a y s ,  " t h e  purpose and f u n c t i o n  of  c u l t u r e  are t o  
, - 

make l i f e  s e c u r e  and endur ing  f o r  t h e  human s p e c i e s  ... 
b 

S p e c i f i c a l l y ,  t h e  f u n c t i o n s  o f  c u l t u r e  are to  relate mgn 
3 .  

'i 

.to h i s  environment . . . and t o  relate man;* man. As 

.such i t  can 6e thought  of  as  a  code-book* f o r  t h e  members 

o f  a society, whereby t h e i r  p r o s p e c t s  f o r  s u r v i v a l  

wel l -be ing  a r e  enhanced. Bunge i s  one geographer  

h a s  e x p l i c i t l y  r ecogn i sed  t h e  s ign i ' f j cance  o f  t h i s  
\- 

of  s u r v i v a l .  Wri t ing  o f  geography 's  r o l e  i n  human 
-. 

jr 

and 

who 

i s s u e  

s u r -  

v i v a l  he  s t a t e s  t h a t  "geography i s  a v e r y  clear s u r v i v a l  

s u b j e c t "  and t h a t  m e v e r y t h i n g ,  d i r e c t l y  or  i n d i r e c t l y ,  

consc ious ly  or subconsc ious ly ,  e x i s t s  f o r  t h e  s a k e  o f  

A 
L e s l i e  White, Evolution of Culture, (New York: M c G r a w  
H i l l ,  19591, p. 8. 4 L 

/ - 
' ~ u s t  9s genes  can be thought  o f  as  i n s t r u c t i o n s  f o r  

behaviour  so can t h e  ' e l emen t s '  o f  c u l t u r e ,  a l t h o u g h  - 
t h e  l a t t e r  a r e  f a r  more f l e x i b l e ,  whereby t h e i r  meaning 
r e l a t e s  t o ,  and i s  dependent on,  a  wide range  o f  
c o n t e x t s .  



" 3 collec$ive existence, for surviva.1. 

In so far as culture promotes the ryrvival of 

man it will have at least-three fundankntal objectiverr. 9 

rir,stly, it implies the inculcation of a high degree of 

- knowledge and understanding of'a wide variety of environ- , . ' ' rn 

f 
\ynental situations, so that events in those situation8 can 

be predicted and interpreted as relibbly as poseible. - 
Secondly, it includes the propensity to make the environ- 

ing conditions as safe and supportive a's practicable. 

This objective differs from the first in its emphasis on 

external arrangement rather than internal. c o g n i m ,  

although both objectives are closely related. And thirdly, 

it has to enable the individual to adapt'to changing condi- 

tions, and to anticipate these where possible. The first 

two objectives will be considered separately in this 

'w. Bunge, "Ethics and Logic in Geogra~hy", in Directions 
:r Geography, Richard J. Chorley, ed., (London: Methuen, 
1974), p. 317-318. Bunge's article is polemical. I refer 
to it because I think that he is touching on something 
important, although I am not necessarily in agreement with 
his detailed observations. In particular I think that his 
idea that things exist for the sake of the coltective 
existence is not borne out by current sociobiological 
theory. 

4 ~ h e  sentence clearly suggests a superorganic view of cul- 
ture. This problem has been discussed in Chapter One. I 
will only say here that it seems entirely legitimate to 7 
think of culture as something that embodies human values. 



' c h a p t e r { ,  a n d  t h e  t h i r d  o n e  w i l l  be examinkd i n  the 
- 

f o l l o w i n g  c h a p t e r .  

-'.. --. 
 he aim o f  t h i s  c h a p t e r  w i l l  be t o  show that a 

c u l t u r a l  i n t e r p r e t a t i o n  o f  human t e r r i t o r i a l i t y .  am ex- 

p r e s s e d  i n  the Common ~ a w  tort o f  . t r e s p a m s  to l a n d .  takes 

i n t o  a c c o u n t  t h e  problems o f  both i n t e r n a l  c o g n i t i o n  and 

t h e  p r o v i s i o n  o f  a  s a f e  and  p r e d i c t a b l e  e n v i r o n m e n t .  

Ba th  t h e s e  e o n c e r n s  have  t o  do w i t h  'kngwing'  t h e  

w o r l d ,  t h a t  i s  t o  sa i  w i t h  i t s  s t a b i l e y  a n d  p r e d i c t a b i l -  

i t y .  The s i g n i f i c a n c e  o f  t h i s  o v e r a l l .  a s p e c t  o f  a c u l t u r e  

f' 
. 

c o u l d ,  o f  c o u r s e ,  b e  d e m o n s t r a t 6 d  i n  a n y  number o a r e a s .  

Here it i s  'shown t o  b e  a s i g n i f i c a n t  c u l t u r a l  & i s i d e r a -  

t i o n  i n  d e c i d i n g  c a d e s  on  the r e l a t i v e l y  na r row ground  o f  

t r e s p a s s  law. Both p a r t s  o f  t h i s  overal l  c o n c e r n  for 

'knowing'  t h e  env i ronment  which a r e  d e a l t  w i t h  i n  th i .  

c h a p t e r ,  namely ' c o g n i t i o n '  and ' h a z a r d s  ', h&e t h e  

a d d i t i o n a l  m e r i t  o f  b e i n g  major  a r e a s  o f  current g e o g r a p h i c  

5 - I n t e r e s t  and r e s e a r c h .  

'see f o r  example ,  Environmenta l  Knowing, Eds.  Gary T. 
Moore and Reg ina ld  G. G o l l e d g e ,  ( S t r o u d s b u r g ,  Penn. : 
Dowden, Hutch inson  and  R o s s ,  1 9 7 6 ) .  Thomas F.  S a a r i n e n ' s  
"Env i ronmenta l  P e r c e p t i o n n  i6 P e r s p e c t i v e s  on Environment ,  
Eds. I a n  R .  Manners a n d  Marvin W. M i k e s e l l ,  (Washington,  
D.C.: A s s o c i a t i o n  o f  American Geographers ,  P u b l i c a t i o n  N o .  
1 3 ,  1974) pp. 252-289, g i v e s  a u s e f u l  a n d  b r o a d  i n t r o d u c -  ' t 
t i o n  t o  th is  a r e a  o f  i n t e r e s t .  S a a r i n e n  r e f e r s  s p e c i f i -  
c a l l y  t o  t h e  e x t e n s i v e  g e o g r a p h i c  work on p e r c e p t i o n  o f  
n a t u r a l  h a z a r d s .  A comprehensive  rev iew of t h e  



\ The analysis is confined to a limited numbs of 

representative canes, rather than. being coaprehenmiva. 6 .  

Yet it touches on points of major concern a8 the articles 

on treapass in the law journals indicate.' I t  -.by not 
4 .. 

geographic literature on hazards is given by Jamem A. 
Mitchell in the same volume'under the title, "Natural 
Hazards Research", See also, Natural  Raaarda: Loca l ,  
N a t i o n a l ,  Q o b a l ,  Ed. Gilbert F .  White, (New York: Oxford ' 
University, 19741 and the Environment ae R a t a r d ,  by Ian- . 
Burton, Robert Kates, and Gilbert F. White, (New Yorkr 
Oxford Univarsi&lD78). 

t 

 here are, of bourse, many other ways that trespass law 
could '-be analfsed, including. the use of a bore compre-, 
hensive statistical analysis,. although thig is not the way 
chosen here. The approach that was adopt* fits e l l  with . ,* , 

both the evolutionary perspective developed in the pre-- 
vious chapter and geographic concerns. It mhould be"- * 

re-emphasised that it is not intenQed to be an .analysis 
of the law as such, 

* 

'see the Indeo to Legal P s r i o d i c a Z e ,  under 'Trespass'. I 
listed 76 articles that related to hazards (occupier's 
liability) in the eleven years 1965-75. The follwing is 
a list of ten referedces that have to do with trempaaming 
children: "Trespassing Child Diving from Pier Denied 
Recovery asla Matter of Law under Restatement Section 339," 
Utah L. Rev. 1967: 150 Mr' 67; "Trespassing ~hi1d;en: A 
Study in Expanding Li-ability, " Vand. L. Rev. 20:139 D' 66; 
"Trespassing Children in South Carolina," SC. L, Rdv. . 

17:375 '65; "Infant Trespasser on Railway  line^," A.L. 
Coodhart L.Q. Rev. 79:576 0'63; "Theories of Recovery of 
the Child Trespasser in 'Hismuri, " Wash. U. L .  Q. 1964 :2l4 Ap' 
64; "Landowners Aiabil' y' to Infant TteSpaSSerE: Status of 
the Law in New York," r ordham L. Rev. 25:290 Sumg'56; 
"Child Trespassers and Licensees," Ir. Jur. 19-20:31 '53-54; 
"Children as Trespassers," S o l .  J. 97:690-2 0 10'53; 
"Trespassing Childrqcn in Kentucky - Limitations on the 
~ttractive Nuisance Doctrine," Ky. L.J. 40:204-10 JA'S2; * 

"Sununation in an.-Infant Trespasser Case," R .  Weita .  Tr. La, 
9: 15-22 Sm'73. 



on ly  throws some l i g h t  on  the working of a c u l t u r e ,  .but 

perhaps a l s o ,  i n  a somawhat unusual way, on tmapams law 

i t s e l f .  

Cogni t ive  S t r u c t u r i n g  of T e r r i t o r i a l  S i t u a t i m m  

f 

Although l i f e  is  no t  a  game, it is not unlike one. 

It is played wi th in  t h e  c o n s t r a i n t s  of  a set of&en. 

T h i s  iramewdrk o h v e n t i o h  provides . g ~ i d a l i &  for Ic-. 
0- * 1 

t i o n ,  and t hus  f o r -  p r e d i c t i n g  and i n t e r p r ~ t i n g  the a c t i o n s  
*. . i 

of otheks .  Despi te  t h e  seemingly i n f i n i t e  ways ,8 i f  'bucce8s- 
I 

f u l  l i v i n g ,  , c u l t u r a l  groups operqte3wi th in  narrow bands of 
I 

convention, and 'dif  f e r e n t  sets of convent ions g i v e -  rise I 
to visible c u l t u r a l  v a r i a t i o n s .  

A a t r a n g e r  placed i n  an a l i e n  s o c i e t y  and l ack ing  

t h e  a p p r o p r i a t e  g u i d e l i n e s  f o r  a c t i o n  and t h e  c o g n i t i v e  

code i s  unable t o  o p e r a t e  e f f e c t i v e l y  wi thout  he1 .' A P 
new s o c i a l  mi l i eu  r e q u i r e s  a  new o r i e n t a t i o n  and 'the 

P 

s t r a n g e r  m u s t . l e a r n  t h e  r u l e s  be fo re  he can "play the 
a 

gamen. For 'the essence of  c u l t u r e ,  as uaed i n  thin study, 

is a set of r u l e s  o r  norms f o r  proper behaviour,  t o g e t h e r  

with a . v a r i e t y  of inducements to  W a v e  i n  such a way. 

Pmper behaviour,  i n  t h i s  sense ,  means behaviour i n  con- 

? formity with t h e  c u l t u r a l  code, and i n a c c u r a t e  v i a i t a t i o n '  

/ - - #    or example, a c h i l d .  i n  a new school .  
\ 



- . - 
Y8 

, 

. o r  'copying' of  t h e  proper  c u l t u r a l  biihattloiu rill normal ly (  

be s e l e c t e d  a g a i n s t .  Tre8pa.s law is one of m y  8ub=s8+8 
1- 5 

of such c u l t u r a l  r u l e s .  - .  .k . - , .  * I  f 
i 

Thesee-rules  are n o t  a r b i t r a r i l y  a r ; i v d  ah, .!& . . 
rl 'W * 

c u l t u r e  i t s e l f  a s  a great d s l  o r  system f o r  the a-ptiva ., . 
f i t  of human beings t o  t h e i r  to ta l  environment, %a con- 

, . -  
s t a n t l y  L i n g ,  worked on and d i r e c t e d " t o w a r d ~  a' 'betterg 

adap ta t idn  t o  t h p  p r e v a i l i n g  c o n d i t i o n s  &f l ife.  ~ l ' t hough ,  
P 

Oo'f *course ,  *such a d a p t a t i o n  may n o t  always be judged suc- 

c e s s f u l  from a wider temporal and s p a t i a l  p e r ~ p e c t i v e .  ' 
i ' 0 

. The f irst  requirement  f o r  c u l t u r a l  behaviour,  i ts  
' J '  

s i n e  q u a  n o n ,  is  a shared understanding of a  s i t u a t i o n ,  a i . 
more-or-less cornmon reading  of  i t s  p r i n c i p a l  c o n s t i t u e n t s .  

P a n i S y l i f e  and educat ion  h e l d  t o  prdvide a ~ c a b u l a j  f o r  
\ 

comprehending a  s i r tua t ion ,  and t o  make an i n d i v i d u a l  more 

' Aware' o f ,  and s e n s i t i v e  t o ,  i ts  nuances, so,.that a l i e n  

worlds become f p m i l i a r  worlds. Thi8 a d a p t i v e  need $0 -s 

1 'know' t h e  world is one of  the 'most e s a e n t i a t a e p e c t s  of a 

- 

t t h e  r eve r se  case t h a t  occurs  wh n t h e r e  is a r a d i c a l  
i n  t h e  c o p t r o l  of  a  t e r r i t o r y  and t h e  86ti of norms 

change. ~nvi ronme&s a r e  then  newly c o n d t i t u t e d  to  
r e f l e c t  t h e  newnorms. Thus t h e  adopt ion or imposi tap 
of  a r a d i ~ a l l y ~ d i f f e r e n t  ideology ( a s  r e c e n t l y  happehed is -. 

Cambodia) may r e s u l t  i n  t h e  d e s t r u c t i o n  of  books and - 
, verba l  symbols t h a t  no longer  ' fit ' .  One environmental  

' l q g u a g e '  ( o r  l o g i c )  is e f f e c t i v e l y  rejected f o r  
another .  



c u l t ~ e .  As t h e  g v r a p h e r a  Abler,. Man, and Gould, 

p u t  i t ,  "being able to ubders tand  the experience &ti* 

uw t o  the p o i n t  t h a t  f u t k  e x p e r i e n c e  can b. predicted 

3 h a s  a lways had s u r v i v a l  va lue .  "lo They draw a t t e n t i o n  to 

t h e  stress t h a t  people  s u f f e r . i n  s i t u a t i o n s  where exper- 
1 

i e n c e  i s  u n p r e d i c t a b l e  and a e u e  t h a t  'we have a d e e p l y  

r o o t e d  desire t o  p a s s  o u r  ex is ten*  i n  c o n t r d l d d  

s i t u a t i o n s . "  T h i s  argument d o v e t a i l s  w e l l  w i t h  the d i r -  

c u s s i o n  of u t o p i a  i n  t h e  p rev ious  c h a p t e r  o f  t h i s  d i s -  

s e r t a t i o n .  A s  s u p p o r t i v e  ev idence  f o r  t h e i r  argument, ' 
* 

Able r ,  Adams, and Gould, draw upon exper iment8 i n  s enso ry  

d e p r i v a t i o n .  They  suasively a r g u e  t h a t :  11 

Because t h e  a b i l i t y  t o  o r d e r  e v e n t s  h a s  
c o n f e r r e d  g r e a t  s u r v i v a l  v a l u e  i n  t h e  past, 
w e  have developed an o r d e r i n g  organ  which 
emi t s  d i s t r e s s  s i g n a l s  i f  it canno t  perform 
i ts  accustomed f u n o t i o n s .  What w e  recog- 
n i s e  a s  a p r i m a r i l y  p sycho log ica l  need f o r  
o rde red  e x p r i e n c e  has deep  p h y s i o l o g i c a l -  
b i o l o g i c a l  bases. 

I n  r e c e n t  y e a r s  geographers  have become a c u t e l y  

aware of  t h e  s i g n i f i c a n c e  o f  the cogn i , t i ve ly  s t r u c t u r  "\ 
l 0 ~ o n a 1 d  Abler,' John Mams, and P e t e r  Gould, Spatial 

3 r g a n i s a t i o n :  The Geographer 's  View o f  t h e  World,  
(Eng lewad  C l i f f s ,  N . J . :  Pren t i ce -Ha l l ,  1971) p.7. 



environment for understanding h & m  behaviour. l2 SO far, ' 

1 - 
however, there has been no attempt .to ground thim ,new- . 

awareness in any fundamental theory. The general jodel 

of adaptive fit that was discuaded'in the previous chap- 
L 

ter holds out some promise of being useful in #La regard. , 

Knowledge of, and preference for, a type of_enviponnent 

can be expected to be a surrogate measure of- a& ptS€2y. l3 

For culture, as an adaptive way,of 'perceiving' environ- * 
ments, comes to bear on places to make the events in them 

ptedictable, and to reduce ambiguities and the danger 

fcom hazards. In short it enables as to live together in 

a society and in a particular physical world through a , 

system of related designs for living. Of course conditions 

are so diverse and changeable that this predictability is 

imperfect and necessarily measured in t e r m  of probability. 

12~eographic interest in 'perception1 studies d&loped - in 
the early 19608s, and was stimulated by Davi Inwenthal's 
"Geography, Experience, and Imagination: Tow' 3 dm a Geo- 
graphical Epistemology," Annals ,  Association of Aaerican 
Geographers, 1961, 51, 3 pp. 241-260. The word .'percep- 
tion' is now conventionally, and somewhat infppropriately, 
used to cover a wide range of studies of the imgnitive 
structuring of environments. For a g d  introductory 
discussion, see Saarinen, "~nvironmental Perceptionn in 
Perspectives on\~~nvironment. 

/ 
13see Joseph ~onnenf eld, "Environmental Perception and 
Adaptation Level in the arc ti^,^ in Environmental Pe,r- 
ception and Behaviour, Ed. David ~owenthal (Chicago: 
University of Chicago, Research Paper No. 109, 1967), 

. pp. 42-59. Note the similar preference for people one 
knows, rather than strangers (xenophobia). 



Because df the complexity of h a  life and.the subtle 
* 

variety of conditions, f bexibility of respdnme is vital. 

Instead, therefore, of an invariant relationship between 

particglar events and the responses to them, there is a - 
variable one which is dependent on the broader context. c.., 

Thus it isr that- trespass law, in giv'ing meani to events 
. . IB 
(cognitively 'structuring the environment) , must be matched 

? 

L to the various' circumstances of life. Rule and factual 

I setting must fit together. l4 . This is the real difficulty 

that lawyers have to. face. The stock of cultural. rules 

on territorial behaviour provides the basis for deciding 

on appropriate behaviour , but the actual selection from 

that stock, and its variation where necessary, must take 

into account the-detailed 'and complex facts of the situa- 

tion. In reducing the world to order, this more complex 

aspect of the task of 'knowing' should not be overlooked. 15 

3 

In the process of cultural education, children are 

naturally less adept than adults at reading the world 

around them and they require special consideration and 

14~ristotle pointed out that "the general nature of rules, 
means that not every individual situation-.can be fore- 
seen or provided for adequately". See the discussion &f 
this and Equity in Dennis Lloyd, The Idea of Law, 
(Harmondsworth, Middlesex: Penguin, 1976), p. 124. 

15~his, of course, is one of the lessons of Ludwig 
Wittgenstein's later work. 



Chi ldren :  Other  t h i n g s  bekg e q u a l ,  t h e  i n d i v i d u a l  i n  a . 

I 

popu la t ion  who a c q u i r e s  most s enso ry  in fo rma t ion  from a n  

envi ronmenta l  s i t u a t i o n  and who i n t e r p r e t s  t h i s  c o r r e c t l y  

has  a n  advantage  o v e r  a n  i n d i v i d u a l  who is less p r o f i -  

c i e n t .  The  less a n  i n d i v i d u a l  knows abou t ,  or is aware 

o f ,  h i s  environment t h e  more v u l n e r a b l e  he is l f k e l y  to  

be .  Thus, i n  g e n e r a l ,  t h e  danger  from envi ronmenta l  
I 

haza rds  w i l l  va ry  i n v e r s e l y  w i t h  knowledge o f  t h e  condi-  

t i o y l ;  The  very young and t h e  very  o l d ,  and the b l i n d  
I 

and Qeaf ,  are l i k e l y ,  t h e r k f o r e ,  t o  be p a r t i c u l a r l y  
+. 

vu lne rab le .  Young r h i l d r e n  r e p r e s e n t  a . p a c i f i c  c u l t u r a l  

problem, f o r  t h e i r .  l i m i t e d  e n c u l t u r a t i o n  restrict8 their 

a b i l i t y  t o  i n t e r p r e t  t h e  s enso ry  in fo rma t ion  t h a t  t hey  
-- . 

r e c e i v e ;  t o  p u t  it s imply they  cannot  e a s i l y  r e a d  or d i -  

agnose s i t u a t i o n a l  e v e n t s .  I t  is because  o f  t h i s  t h a t  

p a r e n t s  t a k e  such c a r e  as they  do  o f  young c h i l d r e n .  17 

\ 
1 6 ~ r e  nursery  rhyme;, such  as 'ded  idi in^ Hood' and &ern 

day, stories abou t  ' B i g f o o t ' ,  and so on, a m a n s  o f  pre-  
p a r i n g  c h i l d r e n  f o r  a' dangerous  world, where c a u t i o n  and 
s t a y i n g  c l o s e  t o  home are e s s e n t $ a l  f o r  s u r v i v a l ?  

' 'children a r e  u s u a l l y  @vised and c o n t r o l l e d  i n  ' p r i v a t e '  
t e r r i t o r i e s  and c o n f o m  q u i t e  r e a d i l y  t o  i t s  mores. I n  
' p u b l i c '  territories t h i s  i s  less l i k e l y  t o  be so. 
Vandalism i n  such  p l a c e s  r e l a t e  invers ,e ly  t o  t h e  
d e g r e e  of ' p r e s e n c e ' .  
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P a r e n t s  and gua rd i ans  act ,  i n  cf f e e t ,  a s  int.erp&drs o f  

e n v i r ~ n m e n t a l  i n f o r m a t i o n ,  hnd where t h a t  alo&6 is ip -  

s u f f i c i e n t  t h e y  w i l l  r e s t r a i n  young c h i l d r e n  i n  order to 

p r o s e c t  them. These i n t e r e s t s  are also t h o s e  of s o c i e t y  
% 

and ' t h e  law c o n t a i n s  many r u l e s  t h a t  are des igned  to  pro- 

t ec t  c h i l d r e n .  They may n o t  d r i v e  b e f o r e  a cer ta in .age,  

o r  d r i n k  a l c o h o l .  They may n o t  u s e  a f i r e a r m  and so on. 
3 f , -  . 
~ k e  o b j e c t i v e  i s  t o  keep t h e  hazard a t  a dimtance.  For  

t h i s  reason  c h i l d r e n  are encouraged t o  s t a y  close t o  home 

or t o  t h e i r  p a r e n t s  and admonished when t h e y  do n o t  do  so, 

i n  o r d e r  to  avo id  t h e  e v e r  p r e s e n t , d a n g e r s  i n  t h e  
.r 

environment.  

I t  is' n o t  always p o s s i b l e ,  however, e s p e c i a l l y  i n  

a complex and busy -wor ld ,  f o r  p a r e n t s  to  keep a permanent 
t.' 

eye on t h e i r  c h i l d r e n ,  whi; hence are l i k e l y  t o  wander o f f  

and f i n d  themselves  i n  dangerous  s i t u a t i o n $ .  I t  i 8  o f t e n  

neces sa ry ,  t h e r e f o r e ,  t o  set up p h y s i c a l  b a r r i e r s  t o  dan- . 
ge rous  o b j e c t s  or c o n d i t i o n s .  Thus i n  t h e  Vancouver area 

there a r e  by-laws r e q u i r i n g  t h a t  swimming p o o l s  be ade- 
r *5 

q u a t e l y  fenced t o  deter c h i l d r e n  from e n t r y .  More gener-  

a l l y ,  e l e c t r i c a l  s u b - s t a t i o n s  and- t r a n s f o r m e r s  are 

u s u a l l y  ba r r i caded .  l8 schoo l  zones t h a t  r e q u i r e  

'*see McClone v .  B ~ i t i s h  Rai2ways.Board (1966) SC(HL) 1, 
where a 12 yea r  old boy g o t  th rough  sow barbed w i r e ,  
climbed up a t r ans fo rmer  s t r u c t u r e ,  and s u f f e r e d  s e v e r e  



motorists to take special care are set up with the 
8 

similar objective of protecting children. The overall 

purbse is the very geographical one of trying to reduce 

the acceseibiZity of children to dangerous things and, 

where that cannot be done by erecting the necessary bar- 

riers, to'-require that children receive proper care when 

there are dangerous things in their vicinity. l9 cultures 

. thus, through enculturation, prepare children for envir- 

onments and at the same time through conscious design 

they also prdpare environments for children. 20 The law 

burns by coming into contact with'a live wire. The 
case was not one where the child was too young to under- 
stand the meaning of the barbed wire fence. Lord Pearce 
maintained that, "even where the danger was both lethal 
and artificial, it was enough if the occupier made it 
clear, beyond the possibility of mistake, that all per- 
sons were forbidden to enter and, in addition, backed 
up that manifeetation by some serious obstruction (such 
as barbed wire) which could be pvercome by a deliberate 
act intended to defeat its obvious function" (italic6 
added) . 

''Thus in Railwaye C o m m i e s i o n a ~  u .  Quinlan [I9641 1 All 
ER at 912, [I9641 A.C. at 10842, Lord Radcliffe maid: 
"in the case of children, . . . full weight :[will be] 
given to any reckless lack of care involved in allowing 
things naturally dangerous to them to be accessible in 
their vicinity." 

I 

''There is a similar problem .with animals for, as with 
very young children, they cannot know the environmental P 

code. They too, must be fenced in or fenced out. 
Under the old scienter action, owners who knowingly kept 
a vicious animal (ecienter retinuit) that is to say one 
that had a propensity to attack persons or property, 
were considered negligent. This action was abolished 



1 of t r e s p a s s  t o  land  r e f l e c t s  bo th  t h e s e  cul tura l  cons id-  

e r a t i o n s ,  b u t  f i r s t  w e  w i l l  look a t  t h e - p r o b l e m  of- 
I 

t 

c o g n i t i o n .  

One o f  t h e  more dangeroua a d d i t i o n s  t o  the land-  
. , 

scape  s i n c e  t h e  i n d u s t r i a l  r e v o l u t i o n  i e  t h a t  o f  railwaym. 

S t r e t c h i n g  a s  they  do  f o r  thousands o f .  m i l e s  th rough  

c i t i e s  and c o u n t r y s i d e  a l i k e ,  wi th  i n e f f e c t i v e  b a r r i e r s  

t o  a c c e s s  and t h e  minimum of s u p e r v i s i o n ,  t h e y  p r e s e n t  a 

. s i g n i f i c a n t  danger  t o  bo th  a d u l t s  and young c h i l d r e n .  

That  t h i s  i s  s o ,  i s  shown by t h e  r e l a t i v e l y  l a r g e  n e r  

of ra i lway  c a s e s .  A paradigm ra i lway  t r e s p a s s  c a s e . h a v i n g  

t o  do wi th  a young c h i l d  i s  t h a t  of  B r i t i s h  RaiZwaus Board 

v .  H e r r i n g t o n .  21 Thi s  c a s e  was decided i n  the House of  

by s t a t u t e  i n  England i n  1971 (Animal$ A c t ,  1971) a n d  
r ep l aced  by a s imple  form of  s tr ict  l i a b i l i t y .  Inc iden-  
t a l l y ,  i n  sheep - rea r ing  d i s t r i c t s  a n  owner i6 a t i l l  ex- 
pec t ed ,  as a m a t t e r  o f *  s o c i a l  o b l i g a t i o n ,  t o  k i l l  a 
dog g iven  t o  worrying sheep.  See G l a n v i l l e  W i l l i a m s  and 
B.A.  Hepple, Foundations of t h e  Law o f  T o r t ,  (London: 
Bu t t e rwor ths ,  1976) p. 110. 

" ~ e r r i n ~ t o n  v .  B r i t i s h  Rai lways  Board [1971] 1 A l l  E . R . .  
C A . ,  B r i t i s h  Railways Board v .  Herrington 119721 1 A l l  
E.R. HL. The r e p o r t e d  Court  of  Appeal c a s e  h a s  26 pages 
and r e f e r s  t o  24  c a s e s .  The r e p o r t e d  c a s e  i n  t h e  House 
of  Lords i s  49 pages long  and r e f e r s  t o  57 cases. F o r .  
t h e  s t a n d a r d  of  care i n  r e l a t i o n  t o  t r e s p a s s i n g  c h i l d r e n ,  
see 28 Halsburys  Laws ( 3 r d  Edn.) 17 ,18 ,  pa ra  15 ,  and- f o r  
c a s e s  on t h e  s u b j e c t ,  see 36 Diges t  (Repl.)  120,  123, 
pp. 600-611. Th i s  'paradigm case' i s  what a lawyer 
would c a l l  a ' l e a d i n g  case'. I t  is  worth re-emphasising - 
h e r e  t h a t  c a s e s  i n  t h e  l a w  do  n o t  s t a n d  a p a r t  from t h e  
h i s t o r y  o f  law. On t h e  c o n t r a r y  t hey  are based on p re -  
d e n t .  Judges  draw t o g e t h e r  v a r i o u s  s t r a n d s  o f  thought  



Lords by,way of an 'appeal  by t h e  B r i t i s h  Railways 
1 

~ o a r d '  a g a i n s t  t h e  o r d e r  of  t h e  Court  of Appeal, which 
, 

had af f i rmed t h e  earlier judgement of Ca i rns  J. ayarding ' 

' damages t o  t h e  i n f a n t  P e t e r  Herr ington,  f o r  pe r sona l  

i n  j u r i e s .  

The f a c t s  of t h e  case a r e - a s  fol lows:  
22 

The p l a i n t i f f ,  a boy aged s i x ,  went w i t h  h i s  
two o l d e r  brothe-rs t o  p lay  i n  a  f i e l d  which 
was Nat ional  T r u s t  p roper ty  f r e e l y  open to  t h e  
pub l i c  and f requented  by c h i l d r e n .  Through 
. the  f i e l d  r an  a pa th  which l e d  to an electri- 
f i e d  rai lway t r a c k  owned by t h e  B r i t i s h  R a i l -  
ways Board ( ' t h e  b o a r d ' ) .  S h o r t l y  before  
reaching t h e  l i n e  o f  a  four  f o o t  high chain--  
l i n k  fence ,  which had been e r e c t e d  to  border  
t h e  ra i lway t r a c k ,  t h e  pa th  turned  to  t h e  
r i g h t  and l e d  t o  a foo tb r idge  over  t h e  t r a c k .  
Where t h e  pa th  turned  t o  t h e  r i g h t ,  however,, 
t h e r e  was a f u r t h e r  s h o r t  s t r e t c h  of t rodden 
path which cont inued s t r a i g h t  up t o  t h e  fence.  

t A t  t h e  p o i n t  where t h e  t rodden pa th  reached 
it, t h e  fence  had become detached from one of  
t h e  suppor t ing  p o s t s  and pressed down t o  
wi th in  t e n  inches  o f  t h e  ground. The evidence 
showed t h a t  t h e  fence  had been i n  t h a t  condi- 
t i o n  f o r  sometime and t h a t  people had been 
using t h e  gap t o  t a k e  a s h o r t  c u t  a c r o s s  t h e  
rai lway l i n e .  There was a l s o  evidence that 

t h a t  reach back i n t o  t h e  pa i t  and from it weave a model 
t h a t  both r e f l e c t s  t h a t  p a s t  and a l s o  makes a  s ta tement  
f o r  t h e  f u t u r e .  Although Rerrington's c a s e  is an impor- 
t a n t  one it has been s t r o n g l y  c r i t i c i s e d  f o r  s t i l l  
leaving  t h e  law i n  a s ta te  of unce r t a in ty .  

2 2 ~ b i d . ,  pp. 749-750. This  ex tens ive  e x t r a c t  from a  coa- 
plex case  is  e s s e n t i a l  i n  o rde r  t h a t  t h e  s i t u a t i o n  can 
be c l e a r l y  understood. I n ' a d d i t i o n  it i s  a  u s e f u l  
example f o r  geographers,  who a r e ,  perhaps,  unfami l i a r  ' 
with t h e  law, of t h e  c o r e  of a l e g a l  judgement. 



# 
I 

employees o f  t h e  board had r .eported same 
seven weeks b e f o r e  t h e  -acc iden t  t h a t  

: c h i l d r e n  bad been seen  on t h e  s t r e t c h  o f  
r a i lway  l i n e  b u t  no a c t i o n  had been t a k e n  
by t h e  board i n  consequence of t h e  r e p o r t .  
A f t e r  p l a y i n g - i n  t h e  f i e l d  f o r  sane time 
wi th  h i s  b r o t h e r s  t h e  p l a i n t i f f  wandered o f f ,  
c r o s s e d  t h e  gap i n  t h e  f e n c e  and walked o n t o  
t h e  r a i lway  l i n e  where h e  was s e v e r e l y  i n -  
ju red  by t h e  e l e c t r i f i e d  r a i l .  I n  an a c t i o n  

. by t h e  p l a i n t i f f ,  t h e  board claimed t h a t  t h e y  
were n o t  l i a b l e  to  him f o r  being a t r e s p a s -  
ser on t h e  r a i l w a y  t r a c k ,  t h e y  owed him no 
du ty  of care, nor  bad they  shown any re,ck- 
less d i s r e g a r d  f o r  h i s  p resence  on t h e  t r a c k .  

I t  was h e l d  t h a t :  
23 

(i) Although a s  a g e n e r a l  r u l e  a person  who 
t r e s p a s s e d  on t h e  l anh  of  a n o t h e r  d i d  so a t  
h i s  own r i s k ,  and t h e  occup ie r  o f  t de  l a n d  
d i d  n o t  o w e  him t h e  common d u t y  o f  care owed 
t o  pe r sons  l a w f u l l y  on t h e  l and ,  it d i d  n o t  
fo l low t h a t  an o c c u p i e r  w a s  neve r ,  i n  any ' - 
c i rcumstances ,  under a d u t y  t o  take s t e p s  t o  
p r o t e c t  a t r e s p a s s e r  from p o t e n t i a l  danger ;  
nor was t h e  o c c u p i e r ' s  d u t y  l i m i t e d  t o  re- 
f r a i n i n g  from a c t i n g  w i t h  t h e  d e l i b e r a t e  id- 
t e n t i o n  o f  do ing  harm t o  a t r e s p a s s e r  a c t u a l l y  
on t h e  l and  o r  w i t h  r e c k l e s s  d i s r e g a r d  of  h i s  
p resence  t h e r e .  Where an occup ie r  knew t h a t  
t h e r e  w e r e  t r e s p a s s e r s  on h i s  land, or knew 
of c i r cums tances  t h a t  made it l i k e l y  t h a t  
t r e s p a s s e r s  would come on t o  h i s  l and , , and  
also knew of  p h y s i c a l  f a c t s  i n  r e l a t i o n  to  t h e  
s t a t e  of h i s  l a n d  or s o m e ' a c t i v i t y  c a r r i e d  o u t  
on t h e  l a n d  which would c o n s t i t u t e  a s e r i o u s  
danger t o  pe r sons  on t h e  land  who were unaware 
of  t h o s e  facts ,  t h e  o c c u p i e r  was under a d u t y  
t o  t a k e  r e a s o n a b l e  s t e p s ' t o  e n a b l e  t h e  tres- 
p a s s e r  t o  avoid  t h e  danger .  Tha t  d u t y  would 
on ly  a r i s e  i n  c i r c m s t a n c e s  where t h e  l i k e l i -  
hood of t h e  t r e s p a s s e r  being exposed t o  t h e  - 
danger  w a s  such t h a t ,  b y = t h e  s t a n d a r d s  o f  
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c k n  i e n s e  and c o w n '  humanity, the 
o h i e r  could  be said t o  be c u l p a b l e  ' i n  
f a i l i n g  t o  t a k e  r ea sonab le  s t e p s  to  avo id  
danger .  

(ii) Accordingly the board were i n  b reach -  
of  t h e i r  d u t y  t o - t h e  p l a i n t i f f  f o r  they 
had b rough t  on t o  t h e i r  l and  i n  t h e  elec- 
t r i f i e d  r a i l  a l e t h a l  and,  t o  a small c h i l d ,  
a concea led  danger ;  it would have been e a s y  
f o r  t h e m  to  have main ta ined  and e n f o r c e d  a 
r easonab le  system o f  i n s p e c t i o n  and r e p a i r  
of  t h e  boundary fence ;  it w a s  known to  them 
t h a t  c h i l d r e n  were e n t i t l e d  and accustomed 
t o  p l a y  on t h e  o t h e r  s i d e  of  the f e n c e  and 
they  must have known t h a t  a ypung c h i l d  
might e a s i l y  cross a d e f e c t i v e  f ence  and 
r u n  i n t o  g rave  danger .  Although i n  f a i l i n g  
t o  t a k e  any s t e p s  t o  ma in t a in  t h e  f e n c e  i n  
good r e p a i r  t h e  board could  n o t  b e  said t o  
have a c t e d  w i t h  r e c k l e s s  d i s r e g a r d  of  t h e  
p l a i n t i f f ' s  p r e sence  on t h e  t r a c k ,  t hey  had 
f a i l e d  t o  a c t  w i t h  due r ega rd  t o  humane 
c o n s i d e r a t i o n s  and were, i n  t h e  c i r cums tances ,  
c u l p a b l e .  

The case raises many i s s u e s ,  some of  which are 

more r e l e v a n t  t o  t h e  d i s c u s s i o n  i n  t h e  l a t t e r  p a r t  o f  

t h i s  c h a p t e r ,  such a s  t h e  hazardous n a t u r e  o f  t h e  r a i lway  

l i n e  - i t s e l f  and t h e  q u e s t i o n  of f enc ing .  The focus  h e r e  

is  on t h e  narrower i s s u e  raised by a  c h i l d l a  i nadequa te  

p e r c e p t i o n  of h i s  environmCnt. By drawing f r a n  t h e  opin- 

i o n s  of a l l  f i v e  judges ,  t h e  p o i n t  w i l l  be made t h a t  the 
-. 

c u l t u r a l  i n t e r p r e t e r s  a r e  a c u t e l y  consc ious  o f  t h e  prpblem 

of environmental  p r e d i c t a b i l i t y .  

Lord Reid p u t s  t h e  m a t t e r  c l e a r l y :  2 4  



Child t r e spas se r s  Mve f o r  a very long t i m e  
presented to  the cour t s  an almost i n s d u b l a  
problem. They could only be completely safe-  
guarded i n  one or o ther  of two way.. E i the r  
paren ts  must be required always to c o n t r o l  
and supervise  the movements of t h e i r  young 
ch i ld ren ,  o r  occupiers  of premises where they 
are l i k e l y  to t r e spas s  must be required to  
take  e f f e c t i v e  s t e p s  to keep them o u t  o r  else 
t o  make t h e i r  premises s a f e  f o r  them i f  they 
come. Neither of these  is 'pract icable .  The 
former course was prac t icab le  a t  one time f o r  
a l imited'number of well-to-do paren ts  bu t  
t h a t  number i s  now small. The la t ter ,  i f  
p r ac t i cab l e  a t  aL), would i n  most case8 impose 
on occupiers  an i h s i b l e  f i n a n c i a l  burden. 

Lord Reid goes on t o  suggest t h a t  l e g a l  p r i n c i p l e s  cannot 

solve the problem and t h a t  it can only be decided by pub- 

l i c  policy.  Thus i n  bn e a r l i e r  case2' t h a t  was decided 

some f i f t y  years  ago the  House of Lords had taken the  

view t h a t  a s  a matter  of publ ic  pol icy  "occupiers should 

have no duty * a t  a l l  t o  keep out  such ch i ld ren  o r  t o  make 

t h e i r  premises s a f e  f o r  them. T h e i r  only duty was a 

humanitarian duty not  t o  a c t  reck less ly  with regard t o  

chi ldren whom they knew to  be there .  The f a c t s  of 

t h i s  case were described by Salmond, L . J .  i n  H e r r i n g t o n  

v .  B . R .  Board [1971]  p. 900 a s  follows: 

The p l a i n t i f f  's  son, a boy of four  years  of 
age, was i n  a f i e l d  forming p a r t  of a c o l l i e r y  
and commonly used a s  a playground by chi ldren.  

*'R.  A d d ' e  and Sons ( C o l Z i o r i e e l  Ltd. v .  Dunbreck, 119291 
A.C. 3 3 8 ,  [ 1929 ]  A l l  E.R. Rep. 1. \* 



- ." 

The field was ~ 1 0 8 0  to the main road and . \  

bdunded by a hedge in which there warn a 
number of large gaps. ,In the field there 
was a large iron wheeli complete1y"unpro- 
tected in front, round which there passed 
a wire cable. Children frequently play&d 
around the wheel, which was highly dangeroum a bu attractive to them. At times children 
wer ineffectually warned off this field but 
they continued to frequent it. Knowing all 
the facts I have stated, but without taking 
steps to find out whether children were play- 
ing around the wheel and having every reason 
to believe that they might well be, the colliery 
servants stazjted up the machinery which set the 
wheel in motion. ,As a result the plaintiff's 
infant son, who at,the tibe was playing on or 
near the wheel was killed. 

In Lord Reid's opinion, $he public policy that had informed - 

the judges in this older was no longer applicable, and 

the passage of time urgently required that the law now be 

developed in the Herrington case to reflect currmt 

realities. As far as possible, Lord Reid preferred that this 

would be done without actually overruling any part of the 

precedent-setting decision oi the earlier case. 

In the same reforming vein, Lord Morris of-~orth-Y- 

Gest pointed out that for weeks or months "the;fencing was 

so broken down at'a point ahead of a public path that a per- 

son could easily get across to the line; an adult would 

doubtless appreciate the risks or perils in so proceeding; 
4 " 2 7  - 

a boy aged six would not. As he says, co~nmon sense w o a d  
t 

suggest that having regard to "the dangerous nature of the 
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l i v e  rail  and i ts  p e r i l s  f o r  a small c h i l d ,  the a p p e l l a n t 8  r 

4 
were grievousl 'y a t  f a u i t .  i n  a l lowing a f,etnca a t  the p a r t i -  

. 
c u l a r  p l a c e  i n  ques t ion  t o  remain f o r  a long tiare i n  a 

broken down condi t ion ."  Hk adds t h a t  " i t  must a t  any t ime 
t 

be a matter of r e g r e t  and o f , c o n c e r n  i f  t h e  a n w e r  of t h e  

law does n o t  accord w i t h  t h  answer t h a t  comnon sense  t 
would sugges t . "  Emphasising t h a t  it is a ma-er . of . ordin-  

a r y  common knowledge t h a t  c h i l d r e n  w i l l  roam and w i l l  

exp1ore;Lord Morris goes on t o  say t h a t :  28 

A small  boy who f i n d s  d p a r t  of a fence  s o  
d i l a p i d q t e d  t h a t  t h g r e  is no real o b s t a c l e  
t o  h i s  p rogress  w i l l  n o t  o r  may no t  know 
t h a t  he is a t  once a ' t r e s p a s s e r '  i f  he 
go& on. So t h e  problem.ra ised  i n  t h i s  
c&se is  whether, i f  an occupier  has  f o r  
l e 3 i t i m a t e  reasons  (and wi th  no o b j e c t  of  
hur t ing  anyone) placed something h igh ly  dan- 
gerous on h i s  l and ,  he owes any and what 
duty t o  t ake  some s t e p s  t o  l e s s e n  t R e  r i s k  

- t h a t  a wandering c h i l d  may run i n t o  t h e  
danger. 

H e  draws a t t e n t i o n  t o  t h e  ' case  of CLasgm C o r p o r a t i o n  v .  

- ?'?y lor2' i n  which t h e  co rpora t ion  ought t o  have r e a l i s e d  ' 

t h a t  " t h e  poisonow9 b e r r i e s  decep t ive ly  presented  a tempt- 

ing and harmless appearance t o  a young bay who w a s  e n t i t l e d  

t o  be where he  was." H e  concludes h i s  opinion by observing - 
. . t h a t  a l though t h e  genera l  law remains t h a t  one who 
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t r e s p a s s e s  does so a t  h i s  peril, i n  t h e  prement case 

t h e r e  w e r e  s p e c i a l  c i rcumstances 3 0 
1 - 

(a) t h e  p lace  where t h e  flance Mas f a u l t y  I 

was near  t o  a p u b l i c  pa th  and p u b l i c  ground; 
n 

(b)  a c h i l d  might easi y pass  through the 
, 

fence;  ( c )  i f  a c h i l d  i d  pass  through and 
go-on to  t h e  t r a c k  he would be i n  g rave  . 
danger of dea th  or s e r i o u s  bod i ly  h a p ;  (d) 
a c h i l d . m i g h t  n o t  realise t h e  r i s k  involved 
i n  touching t h e  l i v e  r a i l  o r  be ing  i n  a 
p lace  where a t r a i n  might p a s q t  sped. 

n 

Lord Wilberforce r a i s e s  d i r e c t l y  t h e  quaa t ion  of 
w- A 

t h e  duty of carre t o  i n f a n t  t r e s p a s s e r s .  While n o t  mug- , . 
g e s t i n g . t h a t  s p e c i a l  r u l e s  ought t o  be devised  f o r  c h i l d  

t r e s p a s s e r s 3 1  he. urges t h a t  .we can a t  least accep t  t h a t  

f r e s h  and more l e t h a l  dangers t o  t h e i r '  s a i d t y  have 

appeared, and come nea re r  t o  them, and t h a t  somewhere I 

more c a r e  has t o  be used t o  prevent  them being  h u r t a  * ' -  

( i t a l i c s  added) . However, he recognises  that: 32 

t h e  c a c t  t h a t  Parl iament  has  n o t  imd 
a duty secure ly  t o  fence c h i l d r e n  or 
o t h e r s  o u t  i s  a r ecogn i t ion  t h a t  a corpro- 
m i s e  must be s t r u c k  between t h e  d e s i r e  to 
save everyone from every danger and the 
c o s t  t o  the i%maunity of doing so. It 
means t h a t  t h e r c  >re s i t u a t i g n s  where even 
c h i l d r e n  w i l l  no t '  recover.  

3 0 ~ r i  t i s h  Rai l o a y s  Board v .  E e r ~ i n g t o n ,  p. 767. 

4 3 1 ~ s  was done i n  t h e  ~ e s t a t e n s n t  of the Lao, Seoond, ~ o r t s ,  
2d. [Rev. 6 Enl.]  (St-. Paul: American Law I n s t i t u t e ,  
1965) ,  2 v .  

3 2 ~ r i t i s h  Rai lways  Board v .  Herrington,  p. 771. 

\ ' 7 



In his judgemat, Lord Pearson mhaaiaea changing 

physical and social conditions which require the'pmger 

development of the law. Aa he reminds us: 
33 

With the increase of the population and the 
larger proportion living in cities and towns 
and the extensive substitution of blocks of 
flats for rows of house8 with gardens or back 
yards axi& quiet streets, there is les8 playing 
space for childten and so a greater temptation 
'to trespass. There $8 les8 supervision of 
childreh, so that they are more likely to 
trespass. Also with the progrees of techno- 
logy there are more and greater dangers for 
them to encounter by reason of the increased 
use of, for instance, electricity, gas, fast- 
moving vehicles, heavy machinery and poisonous 
chemicals. ~ h b r e  is considerably more n d  
than there used-39 be for occupiers to take 
reasonable steps rith a view to deterring per- 
sons especially children, from trespaosing in 
places that are dangerous for them. 

Finally, Inrd Diplock concludes that where an 

occupier knm's of: '3 4 

physical facts which a reasonable man would 
appreciate involved danger of serious injury 
to the tres\passer hi. dutyeis to take reamon- . 
able steps to enable the trespasser to avoid 
the danger. ... If the duty is owed to .arall 
children tog young to understand a warning 
notice the duty may require the provision of 
an obstacle to their approach to the danger 
sufficiently difficult to sumount as to make 
it clear to the youngest~unaccoarpanied child 
likely to approach the danger, that beyond 
the obstacle is forbidden territorg (italics 
added) . 
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The.humani tarkan view 6 dopted i n  t h i s  case con- 

t q a s t s w i t h  the ' h a r d '  view that  c h i l d r e n  trespass a t  t h e i r  

own r i s k  and it i s , c u r r e n t l y  t h e  p r e f e r r e d  v i w  i n  the , 
k 

Cormron Law. ' I n  S ioux  C i t y  and P a o i f i c  Railroad Conpan# v .  
P- 

S t o u t  the Supreme C o u r t  of  t h e  United S a t e s  adopted  t h e  

humdni tar ian view. 3s I t  h e l d  t h a t  h land-r owem a 

du ty  t o  guard a young c h i l d  t h a t  goes o n t o  premimes where 

t h e r e  i s  an  a t t r a c t i o n  or  a l l u r e m e n t  such  as, i n  t h i s  case, 

a r a i lway  t u r n t a b l e .  I t  was said i n  t h e  Eng l i sh  case o f  
t 

Latham v .  Johnson t h a t ,  " i n  the case o f  an  i n f a n t ,  t h e r e  
' 

a r e  moral as w e l l  as p h y s i c a l  t r a p s .  There  may accord-  
/ -' 

i n g l y  be a du ty  towards i n f a n t s  n o t  merely n o t  t o  d i g  

p i t f a l l s  f o r  t h h ,  b u t  n o t  t o  lead them i n t o  t empta t ion .  a 36 

I n  one of the l e a d i n g  Eng l i sh  t ex tbooks  on the law o f  

t o r t s  it w a s  p o i n t e d  o u t  t h a t  &ough an o c c u p i e r  is n o t  

B bound t o  make h i s  premises  "as s a f e  ae n u r s e r y ,  m a t  o f  

t h e  a r t i c l e s  on which c h i l d r e n  come t o  g r i e f  are n o t  such 

as a r e  commonly found i n  n u r s e r i d s ,  and - t h i s  is  to  be 

borne i n  mind i n  cons ider ing-whether  they amount t& a t r a p .  , 37 

3 5 ~ i o u z  ii t y  and P a c i f i c  Railroad Company V .  S t o u t ,  ( 1 8 7 3 )  
17 Wall. 657. 

\ 

36~o thom v .  Johnson 119131 1 B .  398, 415. 
i 

3 7 ~ e u s t o n ,  SaZmond on  t h e  Lao o f  T o r t s ,  16th.  ed., p .  291: 



  he specific recognition of this problem of cogni- 

tion, of matching the rules of territoriality to the facta 

of a situation, in the special case of children, is clearly 
3 

shown in Herrington's case, which is representative of 

legal thinking. 38  But adults, too, face problems of cog- 

nition, although these often have to do with the categoyi- 

sation of geographic space intb 'public' and 'private', 

rather than with the 'reading' of the individual consti- 

tuents of a situation, which is the difficulty often faced 

by the child. Most of ,these individual constituents of 
'.. 

an adult's surroundings will, unless he is in a foreign 

land, rake son. sense,, but there are coknations& may 

give rise to ambiguities because of a conflicting or un- 

clear message. 

Public and Private Spaces: 'In a private - 

possessor may consider himself 'soverei 

where legal and private spaces coincide y effectively 

be so., subject of course to a variety of jurLsdictiona 

which impinge on the possessed area. Theseacan range from 

strict legal prohibitiong, on certain behaviour to 

38~here are many other cases concerning children that could - 
have been cited and discussed. See SaZmond on Torta, 
"~uty to Children", p. 228, and Charles Seepersad, "Duty 
of Care", The New Law Journal, Nov. 16, 1972 p. 1005, 
(Children as Trespassers). See also Purtill v .  AthZone 
. . , , [19681 IR, 205; Southern Portland Cement Ltd. v .  
? o o p e r ,  [I9741 1 All E.R. P.C. (An Australian case). 



relatively weak cultural norms. The individual who 

enters private space must tailor his behavbur to the 

various rules or norms that flow from such 'sovereignty'. 

In unfamiliar s i w i o n s  these are seldol~ readily apparent 

and initially the tendency will be to proceed camously, 

for the individual is very much aware that his freedom of 

action is subject to the expressed anQ implied directives 
t 

of' the occupier. 

The existing norms in public spaces, on the other 

hand, are likely to be more standard and well-established, - 
and the canons of behaviour will therefore be potentially 

less arbitrary. 39 Nevertheless, it should be noted that 
. *  

public and private spaces are not always easy to define 

and distinguish, for rights of access to both may vary 

"~rvin~ Goffman defines 'public places' as .any regions 
in .a community freely accessible to members of that com- 
munity." See hi's Behavior  .in Pubtic P l a c e s ,  (New York: 
Free Press, l966), p. 9. The norms in public places may 
be relatively rigid and constraining as on public him- 
ways, or relatively unconstraining as in a public park 
(which as Goffman points out (p. 215) may therefore be 
the pla&e that maximises the acceptibility of various 
"nefarious" acts and "hence minimizes the price of being 
caught performing them.") Classes of public places are 
somewhat analogous to typewriters in the limited sense 
that their -norms and physical setting follow standard 
patterns, Such situational predictability is both effi- 
cient and comforting (hence the spread of ntandardisa- 
tion, which is also, of course, lamented for its obli- 
teration of the particular). Private pla w o n  the other 
hand are more like typewriters that have L b l e  and 
non-standard key patterns, they are discomfitting until - their 'pattern' is learned. .f 



cons ide rab ly .  Some p u b l i c l y  owned space8 may be 

' p r i v a t e '  i n  t h e  s e n s e  that the p u b l i c  i m  exc luded ,  such 

'as a nuclear-power s t a t i o n .  S i m i l a  \ l y ,  some p r i v a t e  pro- 

p e r t i e s  such as  a shopping-centre ,  are ' p u b l i c '  i n  t h e  

s e n s e  t h a t  t h e  p u b l i c  h a s  wide-ranging r i g h t s  o f  access., 

Neve r the l e s s ,  a p a r t  from such  c a s e s ,  t h e s i m p l i c a t i o n e  o f  

t h e  q u a l i t a t i v e  - d i f f e r e n c e  are such  a s  t o  make ready  cate- 

g o r i s a t i o n  of c o n s i d e r a b l e  importance t o  t h e  i n d i v i d u a l . '  

P u b l i c  spaces  a r e  by d e f i n i t i o n  accessible and contin;ed 

a c c e s s  i s  dependent  on' the i n d i v i d u a l ' s  behaviour  f a l l i n g  

w i t h i n  p r e s c r i b e d  l i m i t s .  Unauthor ised e n t r y  t o  a p r i v a t e  

space  may on the o t h e r  hand l e a d  to  c o n f l i c t ,  a s  w i l l  be- 

haviour  w i t h i n  such a space  t h a t  is unaccep tab le  t o  t h e  

posses so r .  - -,-- 
\ 

Usual ly  o f  c o u r s e  t h e  d i f f e r e n t i a t i o n  is r e l a t i v e - .  I 
l y  a p p a r e n t ,  f o r  w e  l e a r n  t o  c a t e g o r i e e  p l a c e s  which 

' b e l o n g '  to  o t h e r s  and p l a c e s  which w e  s h a r e  as members-of a 

c o r n u n i t y  . Ambigui t ies  a r e  r a r e ,  'becede c u l t u r e s  o p e r a t e  

t o  r e m v e  them.  everth he less, t r e s p a s s  lrpw c o n t a i n s  exam- 

p l e s  o f  t e r r i t o r i a l  ambigui ty  which i l l u s t r a t e s  what is  

happening. Such a m b i g u i t i e s  o f t e n  arise as a r e s u l t  of  

/ new developments on t h e  landscape ,  such as  t h e  c o n s t r u c t i o n  

of condominiums er comprehensive shopping-centre  develop- 

ments, both of  which are examples o f  an 

, impor tan t  c u l t u r a l  , e x p r e s s i o n .  
\ / 
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. 
These a m b i g u i t i e s  s h o w  up w e l l  i n  . t h e  v a r i o u s  

shhpping-centre  cases. I n  t h e  ~ i a d i a n  cam of Rar r i son  5 
i 

'O Mrs. v .  CarswelZ t h e  dilenrma is  r e a d i l y  appa ren t .  
C 

C a r s w e l l ,  who was p i c k e t i n g  i n  a shopping-cen t re  i n  pur- 

suance of  a l awfu l  s t r i k e ,  was c o n v i c t e d  under t h e  P e t t y  

T respas ses  .Act of  Manitobq when, she  r e f u s e d  t o l e a v e  t h e  

c e n t r e  a s  r e q u e s t e d .  Chief J u s t i c e  bask in ,  i n  d i s s e n t i n g  
w 41 

from t h e  m a j o r i t y ,  was o f  t h e  op in ion  t h a t :  

t h e  p r i n c i p l e s  o f  t h e  l a w  o f  t r e s p a s s  
based upon t h e  u n j u s t i f i e d  i n v a s i o n  o f  
a n o t h e r ' s  pos ses s ion  must be a d j u s t e d  as 
t h e  need a r i s e s  t o  r e f l e c t  changing s i t u a -  
t i o n s ;  t h e  i n t r o d u c t  on i n t o  o u r  l i v e s  of  
shopping-cen t res  r e q  res a review o f  t h o s e a  

p r i n c i p l e s .  

t 
l e g a l  p r i n c i p l e s  and t h e  c r e a t i o n  o f  new 

I n  h i s  judgement Chief J u s t i c e  Laskin  r e f e r s  ex- 

p l i c i t l y  t o  t h e  f a c t u a l  s e t t i n g .  4 2  

The shopping-centre  has  t h e  u s u a l  p u b l i c  
a m e n i t i e s  such a s  access roada ,  pa rk ing  
l o t s  and s idewalks  which are open f o r  u s e  
by members of  t h e  p u b l i c  who may o r  map 
n o t  be buyers  a t  t h e  time they  come to  t h e  
shopping-centre .  There  can be no doubt  
t h a t  a t  leas t  where a shopping-centre  is  

'O~arrison v .  Carswell. See t h e  conment on t h i i  c a s e 4 b y  
S.C. Coval and J . C .  Smith,  "The Supreme Cour t  and a  N e w  
Ju r i sp rudence  f o r  Canada, C a n a d i a n  Bar Review, 1975, 
53, p. 819. 



H e  goes  

f r e e l y  a c c e s s i b l e  t o  t h e  p u b l i c ,  as  ̂ i a  
t h e  one involved  i n  t h e  p r e s e n t  case, the 
p r i v a t e  owner has i n v e s t e d  m e m b e r s  o f .  t h e  
pub l f c  w i t h  a r i g h t  o f  e n t r y  d u r i n g  t h e  
b u s i n e s s  hour s  o f  h i s  t e n a n t 8  and w i t h  a 
r i g h t  t o  remain t h e r e  s u b j e c t  t o  l a w f u l  
behaviour  ( i t a l i c s  added) .  

, 4 3  on t o  u rge  t h a t :  

The c o n s i d e r a t i o n s  which u n d e r l i e  t h e  pro- 
t e c t i o n  o f  p r i v a t e  r e s i d e n c e s  canno t  a p p l y  
t o  t h e  same d e g r e e  t o  a  shopping c e n t r e  in 
r e s p e c t  o f  i ts  pa rk ing  a r e a s , , r o a d s  and 
s idewalks .  Those a m e n i t i e s  a r e  closer i n  
c h a r a c t e r  t o  p u b l i c  r o a d s  and s idewa lks  t h a n  
t o  a  p r i v a t e  dwe l l i ng .  

According t o  t h e  Chief J u s t i c e ,  "This  i s  a u s e  of  theory 

w h i c h  does  n o t  s q u a r e  w i t h  economic o r ' s o c i a l  fact under 

the c i r cums tances  of t h e  p r e s e n t  c a s e n 4 4  ( i t a l i c s  added) .  

H e  a rgues  f o r  a  g r e a t e r  r e c o g n i t i o n  of the need to  ba l ance  

yGthe i n t e r e s t s  of t h e  shopping-cen t re  owner w i t h  t h e  com- 
.- 

/ 
p e t i n g  i n t e r e s t s  of  m e m b e r s  o f  t h e  .hopping h b l i c ,  and i n  

t h i s  r e g a r d  he draws a t t e n t i o n  t o  t h e  comparison between 

t h e  p u b l i c  marke ts  of long ago and t h e  sho  p ing -cen t r e  as 

4 5 
C 

a  modern market  p l ace .  

Although t h i s  case, l i k e  o t h e r  impor t an t  ca8e8, 

r a i s e s  many d i f f i c u l t  i s s u e s ,  it is  t h e  s i g n i f i c a n c e  o f  t h e  



nature and appearance of the setting itse If that in our 

prim concern here, and this is an issue that the Chief 
Ir 

Justice explicitly drew attention to. In a 1968 journal 

I note on a similar case in the United States, attention is 

. drawn to the fact that "of the few courts who have ruled 
, . 

on the precise issue, most have based their decisions 

upon the physical characteristics and the use made of.the 

property by7its owners, instead of attempting to balance 

' "46 the competing interests involved. Thus the varioun 

cabes in the United States dealing with peaceful picket- 

ing on private property, like those in Canada, take into 

account its quasi-pub'lic nature. In People v .  Mazo, where 

the defendant was convicted for handing out leafletn in a 

parking lot, the appeal court reversed the conviction 

arq<ing that the er~ployer had virtually dedicated t tt : 
parking a r h  to public use, and holding -that where rights 

of property and free speech conflict in such circummtances, 

the former must give way. 4 7  similarly in Marshall P i r Z d  

4 6 ~ .  Frederick Neft, note on aAmalgamated Po& Employass 
Local 590 v. Iagan Valley Plaza Inc.,: T b  Right to Pic- 
ket on a Privately Owned Shopping Center', D i c k i n s o n  Law 
c C ~ t ~ ~ ,  Vo1. 7 3 ,  1968, pp. 519-532 at p. 525. The writer 
describes the emphasis on the physical characteristic8 
of a property and the owner's usesof it,as. opponed to an 

q emphasis on a balance of interests, as unfortunate: But, 
ntrary, the cognition of a setting is of great 

signif'cance and should properly be taken into account. On the? 

9 4 7  P e o ~ l e  v .  Y a z g ,  38  CCH Lab. Cas. 65,835 (IU. Ct. C1. 1959). 



a n d  Co. v .  NLRB the court found that a company-owned 

court-way which divided a department store at, street 

level had assumed the c h a r a c t e r  of a public street and 

therefore the company could not probibit constitutionally 

protected activities. 48 Moreland C o r p o r a t i o n  v .  R e t a i l  

S t o r e  E m p l o y e e s  L o c a l  444, which involved peaceful picket- 

in9 on privately owned sidewalks, was also a case in which 
4 

the court relied on the physical characteristics and ac- 

tual use of the property. In applying the concept of 

quasi-public property,=the court stated: 49 

- If the record before us clearly established 
that the property involved is a multi-store 
shopping center, with sidewalks simulated so 
as to appear public in nature, we would have 
no difficulty in reaching a conclusion that 
the property rights of the shopping center 
owner must yield to the rights of freedom of 
speech and communications which attend 
peaceful picketing. 

Again in Freeman  v .  R e t a i l  C l e r k 8  Local 1 2 0 7 ,  one of the 

factors that were listed as being significant if present 
-r 

was : 50 

When the private property owner designs his 
property for use by the generpl public in 

- ~ 

(c, 

4 8 ~ o ~ s h a l l  F i e l d  a n d  Co .  v .  NLRB, 200 P.2d 875 (7th Cir. 
1953). 

4 9 . ~ ~ ~ e l a n d  C o r F o r n t i o :  v .  R e t a i l  S t o r e  Enployeoe  Local  444, 
16 Wis. '2d 4 9 9 ,  144 N.W. 2d 876 (1962). 

- - 
50?F;ernac v .  R e r ~ i :  C l e r k s  L o c a l  1 2 0 7 ,  58 Wash. 2d 426, 363 

P.2d 803 (1961). 
* 
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such-a manner as to make it difficult or 
impossible .go distinguish its physical 
characteristics from publicly-owned prq- 
perty similarly so devoted. 

All these cases clearly show the tw.cultura1 

tensions that have been emphasised in this study. Firstly, . . 

the problem in each case, of accommodating conflicting 

interests, and secondly the problem, in a developing and 

increasingly complex world, of accommodating the need to 

reduce ambi.guities with the need to adapt to new c&rcum-' 

stances. Thus, for example, in the CaraweZZ case the 

majority of judges were anxious to maintain the law of 

trespass in its "pristipe* condition (as Laskin referred 

to the situation), that is to say in keeping with its long 

tradition and the theoretical (but not experiential) cer- 

tainty that accomhanies this.'l The minority, on the other 

hand, urged adaptation of the rules to the changed condi- 

tions of life. So we have a paradoxical situation in - 
which the majority in their quest for certainty, in their 

desire to remove ambiguities bx maintaining the existing 

rules, were unable to resolve the dilemna that the ambi- 

guity of the setting itself created. The rules, in a 

sense, were divorced from the situation. The minority, 
* 

in seeking to change the rules. were. paradoycally, 



s u p p o r t i n g  t h e  u t i l i t y  and p r e d i c t a b i l i t y  o f  hav ing  r u l e s  

match, o r  f i t ,  a  f a c t u a l  s e t t i n g  where r e 8  i p s a  ZoquCtur,  

rath-h than  having a n  unbending t r a d i t i o n  w i t h  its on- 

'' There  is, o f  going t h e o r e t i c a l  s i m p l i c i t y  and c e r t a i n t y .  
-i 

cour se ,  something t o  be s a i d  f o r  both p o s i t i o n s .  

Although t h e  shopping-centre  cases show up  t h e  

d i f f i c u l t i e s  w e l l ,  t h e r e  a r e  many other caaea  that  i n v o l v e  

s i m i l a r  problems i n  c a t e g o r i s i n g  p u b l i c  and p r i v a t e  

space .  These i n c l u d e  such s i t u a t i o n s  as demons t r a t i ons  i n  

u n i v e r s i t i e s ,  and q u e s t i o n s  r e g a r d i n g  t h e  access of  oat- - 
s i d e r s  t o  school  p remises  and embassies ,  and t h e  access 

of v k s i t o r s  t o  I n d i a n  Rese rva t ions ,  and a l s o  t o  l abour  

camps on p r i v a t e l y  owned p r o p e r t y .  5 3 

5 2 ~ e s  i p e a  l o q u i t u r .  The t h i n g  speaks  f o r  i t s d l f .  Lawyers 
normal ly  u s e  t h i s  e x p r e e s i o n j i n  a more s p e c i a l i s e d  way 
than  i s  done h e r e .  * 

5 3 ~ e e  f o r  example, t h e  fo l lowing:  Regina v .  G i n g r i c h  (1958) ' 
2 9  WWR ( t r e s p a s s i n g  on Ind ign  Reserve i n  Alberta) and a 
r e l a t e d  a r t i c l e  "The Concept o f  Nat ive  T i t l e a  by J . C .  
Smith;  Kamara and o t h e r s  v .  D i r e c t o r  of PubZio Proseou-  t 

t i o n s  I19731 2  A l l  E.R. HL (agreement t o  e n t e r  and occupy 
b u i l d i n g  of  High Conmission o f  S i e r r a  Leone); R o b e r t  R .  
k o s e n t h a l ,  " I n j u n c t i v e  R e l i e f  a g a i n s t  Campus D i s o r d e r s m ,  
U n i v e r s i t y  of Pennsy lvan ia  Law Review (1970) l l & = p .  7 4 6 ;  
H .  Edward Smith,  a  comment on " C o n s t i t u t i o n a l  Law - Free- 
dom o f  Assembly - Convic t ion  of C i v i l  R igh t s  Demonstra- 
tors f o r  T re spas s  Upheld', South C a r o l i n a  Law R e v i e u ,  
(1967) 19 ,  p .  415; Kent S p r i g g s ,  "Access of  V i s i t o r s  t o  
Labour Camps on P r i v a t e l y  Owned Prope r ty" ,  U n i v e ~ a i  tu of 
F l o r i d a  Law Review,  ( 1 9 6 9 ) ,  2 1 ,  p .  295. 

b 



'Many l a b o u r i a m p s ,  f p r  axample, f u n c t i o n  am towns 
/ 

and a r e  comparable,  i n  va ry ing  deg rees ,  t o  mun ic ipa l  cor- 

p o r a t i o n s .  I n  Mar* v .  Alabama t h e  c o u r t  came to  t h e  con- % /  ' 

c l u s i o n  t h a t  t h e  use  of  t h e  company's p r o p e r t y  was ' tha t  o f  

a town, d e s p i t e  i t s  pr ivq tes  ownership. ' 54  Indeed c o u r t s  i n  

t h e  United S t a t e s  have r e p e a t e d l y  found t h a t  owners of ' 

p r o p e r t y  who h a d  a l lowed s u l r e t a n t i a l  p u b l i c  access may be 

s a i d  t o  have d e d i c a t e d  t h a t  p r o p e r t y  f o r  a t  least some 

p u b l i c  u ses ,  e s p e c i a l l y  where t h a t  a c c e s s  i s  for comer- 

c i a 1  ga in .  55  

, 
A s i g n i f i c a n t  group of c a s e s  i n f ~ n g l i s h  t r e s p a a s  

- law has  t o  do w i t h  t h e  p u b l i c  o r  p r i v a t e  n a t u r e  of beach 

a r e a s .  Rlundel l  v .  C a t t e r a l l  (1964) is t h e  G a d i n g  case 

on t h i s  s u b j e c t .  56 The c a s e  was one of  t r e ~ p a a ~ ,  " f o r  . 
break ing  and e n t e r i n g  t h e  p l a i n t i f f ' s  close ... and with 

f e e t  i n  walkin-nd w i t h  t h e  f e e t  of  h o r s e s ,  and w i t h  t h e  

wheels of b a t h i n g  machines,  c a r t s  and o t h e r  c a r r i a g e s ,  

5 4 f i d h  v .  Alabama, 326 U.S. 501 (1946) .  
\ 

w 
/ 

5 5 ~ e n t  S p r i g g s ,  "Access o f  V i s i t o r s  f o  Labour Camps on P r i -  
v a t e l y  0wned P r o p e r t y " ,  p. 304. 

2 

5 6 ~ ~ u n d e l l  v .  CatteraZZ. Brickman v .  MatLey, I19041 2 Ch., 
was ano the r  c a s e  o f  t h i s  t ype  in which ,a  headmaster  and 
t w o  hundred boys c r o s s e d  a  f o r e s h o r e  t o . b a t h e  i n  t h e  
s e a .  



pasa ing  o v e r ,  t e a r i n g  up,  damaging the sand,  g r a v e l  and,  

so i l  of  t h e  s a i d  c l o s e .  "57- The a=guments hinged around 

t h e  q u e s t i o n  of  whether t h e  p u b l i c  had a CCummn-law r i g h t  
' 

t o  b a t h e  i n  t h e  sea, and, t o  c r o s s - t h o  sea-ahore f o r  that  

p u r p o p .  The judgements are l e a r n e d  and d e t a i l e d ,  and,  

l i k e  so many Common Law cases, make f a s c i n a t i n g  r e a d i n g  

f o r  t h e  c u l t u r a l  geographer .  - The c o u r t s ,  i n  coming to  
* 

t h e  conc lus ion  t h a t  t h e r e  i s  no C o v n - L a w  r i g h t  o f  bath- 

i n g  i n  t h e  sea, wrestled w i t h  t h e  problem that t h e  sea- 
,' 

s h o r e  i s  o f t e n  thought  of., and indeed a p p e a r s  t o  be, a 

p u b l i c  highway ( a l i h o u g h  t h e y  do  n o t  p u t  it quite l i k e  

t h i s ,  r e f e r r i n g  i n s t e a d  t o  a g e n e r a l  p u b l i c  rig&) , and 
L 

t h a t  t h i s  i s  " i n c o n s i s t e n t  w i t h  t h e  n a t u r e  of p e n n a n m t  - 

p r i v a t e  p r o p e r t y ,  o r  w i t h  t h e  sea-shore  becoming such 

. "58 permanent p r i v a t e  p rope r ty .  

I t  is tempt ing  t o  d e l v e  6 u r t h e r  i n t o  t h e  r i c h  

m a t e r i a l  t h a t  i s  a v a i l a b l e  and which d e a l s  with t h i s  im- 

p o r t a n t  problem o f  t h e  a p p r o p r i a t e  c a t e g o r i s a t i o n  of 
B 

geographdc space ,  b u t  enoubh has a l r e a d y  been .aid t o  
Q 

demons t ra te  t h e  very*  real a m b i g u i t i e s  t h a t  can arise and 

1 - 

5 7 ~ b i d . ,  299. There are a number o f  o l d e r  cams that  
d e a l  w i t h  t h e  s i m i l a r  q u e s t i o n  o f  whet&&, and to  what 
e x t e n t ,  p a r t i c u l a r  roadways are p r i v a t p  or p u b l i c .  



the attempts' of a society, through it. appointed 
* 

arbiters, to resol3e these. AD even more ubiquitous po- 

tential problem, is the'very basic one of the recognition 
1 

of territorial boundaries per Be.  \ 

Boundaries: Limitations on the use of geographic space - 
and the resources it contains 

of our surroundings is reserved exclu- 

sive use of others. Even in those pubIic areas to which 
i ' 

we have access, behaviour is highly-circumscribed by - 
society. We may use the highways, the publie area of a 

store, or a park, but only ds long as our behaviour there 

is appii(priate. Cultures regulate and sarmtion, through 

law and custom, this use of space. 

3 

Survival in this cultural world requirbs that we 

recognise a complex of territorial markings in order tfo 
-2 - 

predict the behaviour of otheks .and anticipate danger, and 

a model for our own proper beha- 
u 

viour. of geographic space into public and 

private is an important part of this, but meaningful 

behaviour in a society is predicated on more subtle cogni- 

tion, the ability to 'know', or define, a situation. 

~ a y v e l ~ ,  we would expect the recognition of terri- 
8 

torial boundaries & be one of the more significant pre- 
- 

requisites of such'subtle cognition. For these boundaries 



. , 
serve to set off one group of norms from another. They 

/' 
5. 

are the mechanism of both inclusion and exclusion, pro- 

ducing, in effectfa landscape dialectic of hhran integra- * 
tion.and differentiation. Yet despite their significance 

as spatial expressions of social order, obvious linear 

markers are not always present, nor is there any apparent 

consistency in tfieir type. Nor, on the whole, does the . 
law seem to be unduly concerned with the provision of 

such markers as an aid to boundary cognition.5g I n d d  

the strict liability of trespass law and the, rule that a 

mistake of fact or law is no defence, makes it generally 

'unnecessary to clearly mark hundaries, although it will 

often be a wise precaution to minirnise the ambiguity of a 

territorial boundary in order to repuce conflict. 60 Thus, 

5 9 n ~ h e  c-n law imposes no obligation upon a landowner 
to erect and maintain fences around him land;, he need 
not delineate the boundaries of his property in any way." 
Vincent Powell-Smith, The Law of Boundaries and Fences, 
2nd Ed. (London: Butterworths, 1 9 7 5 ) ,  p. 3. 'Pences, 
although they may have been occasionally used a8 boundar- 
ies for the division of property are, neverthelesm, 
treatql by our law for the met part as guards   gain st 
intrusion. ' H.W. -ych, Party Wa 2 28- and Pence., p. 
281,quoted in Povell-mith, Lav of Boundaries and Pence@, 
p. 3 .  

6 0 ~  Peter Raggett obmervek, 'each bounbry creates around 
it a zone of relieved stress..,' Geography: A Modern Syn- 
thesis, 2nd Ed. (New York: Harper 6 Row, 1975) p. 436. 
Similarly, Edvard Soja rrites;"Boundary creation abd 
maintenance stabilise m i a l  relationships by reducing 
intra-group conflict and reinforcing established beha- 
vioral norms. 'Political .Organization of Space', P. 29. 



1 "the law bounds every man'8 property and iu his fence. " 6 1  

The'justification for not requiring visible boun- 

dary delineation is undoubtedly its sheer impracticality. 62 

The environment is also a more congenial place when 

b o w r y  markers are softened and subtle, rather than 

relatively aggressive features of the landscape. The beat 

strategy to adopttberefore, in moving about space, is to 

think that everything, other than one's dim territory, 

belongs to someone else, and that therefore one should go 

nowhere without either a licence (express or implied) or 

' 6 3  Indeed, the Common Law for many an invitation to do so. 

years explicitly recognised this distinction between tres- - 
Y passers, licensees, and i vitees, and still does so in some 

jurisdictions. 

~t is not so much, then, the actual bundary line 

that one must be aware of, as it is the type of places 

6 1 d r  H.S. Theobold, to3 of   and, 2nd edn., (1928). p. 345, 
quoted in powell-Smit Law of Boundary and Penoes, p. 3. 
~h&obold cites: Star k Rookesby (1710). 1 Salk, 335; 
S o y Z e  v .  T a m Z y n  (1827), 6 9. 6 C. 329; Cornve2Z.v. 
.vetrope litan $ewers Commis$ioners *(l8SS), 10 Exch. 771; 
E r s k i n e  v .  Adeane (l873), 8 Ch. 756; J o n e s  V .  Lee (l912), 
106 L.T. 123. 

62~hat( for example, would and would not constitute a 
boundary marker? 

63~ence the ~ignif icance of being able to readily - 4 
categorise public and private spaces. 



where one should not be. " The recent British Columbia 

case of Regina v .  Bushman makes this point very wcl# 

6 6  
\ 

The facts are as follows: 

Two police constables investigating a 
complaint of a "hit and run" automobile 
accident called at respondent's private 
house at 11:OO p.m., drove their car 
into respondent's yatd and' there examined 
his automobile, removing from it same 
paint scrapings. They then approached 
the house, entered a small porch, the door 
of which stood open, and knocked on an 
inner door which led to the kitchen. Re- 
spondent's wife came to the door where she 
was shortly joined by respondent who, 
follbwing some questioning by the constar 
bles, suddenly ordered them to leave and 
immediately thereafter struck one of them. 

It wag held by two of the justices of appeal that: 
67 

the appeal must be allowed an) a verdict 
of guilty entered; the police had iatplied 
leave and licence to enter respondent's 
yard and to approach his hoysd in order to 
communicate with him on their lawful buoiness; 
they did not become bspassers when they 
entered the porch which, with its open door, 
constituted an invitation to them to pr 

6 4 ~  do not want to make too much of this rather subtle 
point, for obviously boundaries play a significant part 
in determining where one should or should not be. 
Nevertheless, if one trespasses on- cropped farmland it 
makes no difference (other things being equal) where 
the territory of one farmer ends and another begins. 

65~egina v .  Bushman (1968) 63, WWR. 

6T~bid., p. 346. 



p a s t  it to  t h e o u t e r  door of  t h e  house 
proper.  W h i l s t  t h e  respondent w a r  f u l l y  
e n t i t l e d  t o  revoke t h e  implied l e a v e  and 
l i c e n c e  he waa requ i red  to  g i v e  t h e  li- 
censee a reasonable  oppor tun i ty  t o  act 
on t h e  revocat ion .  

The t h i r d  j udge , however, d)ssented and argued t h a t  : f2 
- ? 

When t h e  c o n s t a b l e s  approached~rempondent'm 
c a r ,  which w a s  s tanding  on h i s  p r i v a t e  

i 
proper&y, and without  any a u t h o r i t y  f r m  I 

him, removed p a i n t  sc rap ings  from it, t h e y  
were t r e s p a s s e r s  and it may be ques t ioned 
whether, fol lowing t h i s ,  on t h e i r  approach 
t o  t h e  house, they  took on t h e  c h a r a c t e r  o f  
l i c e n s e e s ;  i n  any c a s e ,  when t h e y  e n t e r e d  
t h e  porch they  became t r e s p a s s e r s  s i n c e ,  
when they  crossed  i ts th resho ld ,  they  had 
passed t h e  p o i n t  where respondent intended 
h i s  pr ivacy  t o  b e g i n ; , t h e  f a c t  t h a t  t h e  
porch door s tood open d i d  n o t  change 
mat t e r s .  A t  t h e  t ime  when respondent s t r u c k  
t h e  cons tab le  t h e  l a t t e r  being a t r e s p a s s e r ,  
was no t  engaged i n  t h e  lawful  execut ion  o f  
h i s  duty.  

In  t h i s  d i s s e n t i n g  judgement t h e  judge quoted 

p a r t  of t h e  cross-examination of one of t h e  c o n s t a b l e s  as 
68 . fol lows:  

Q. So you en te red  on to  t h e  p r i v a t e  p roper ty  
of t h e  accused, d i d  you? A. . Y e s ,  I d i d .  

Q. When you g o t  t o  t h e  porch w a s  t h i s  a c losed-  
i n  porch? A.  I t  was a l l  boarded i n  e i c e p t  
f o r  t h e  door was open. 

Q. I t  was boarded i n ?  A.  I t  had four  w a l l s  
on it and a doorway,. 

Q. Were t h e r e  any l i g h t s  on i n  t h e  house? 
A .  No, I d o n ' t  be l i eve  t h e r e  w a s .  



Q. So you - d i d  you knock on t h e  o u t s i d e  
w a l l  of t h i s  porch? A. I knocked o n  t h e  
door o f  t h e  house. 

Q. So you e n t e r e d  i n t o  t h e  porch  to  do  
t h a t .  A. - I n s i d e  t h e  porch.  

Q. How g r e a t  a space  i s  t h e r e  between t h e  - 
porch o u t s i d e  t h e  door  and t h e  i n s i d e  door. 
A. Maybe t h r e e  o r  f o u r  f e e t ,  f i v e  f e e t  a t  
t h e  most.  

Q. Was t h e r e  a n y t h i n g  t o  p r e v e n t  you from 
knocking 'on t h e  o u t s i d e  porch  door?  A. N o ,  
t h e r e  w a s n ' t .  

The judge then  argued t h a t :  
69 

The porch was an  i n t e g r a l  p a r t  o f  t h e  
dwe l l i ng  house;  it w a s  comple te ly  boarded 
i n  and had an o u t e r  door  as  w e l l  a s  an  
i n n e r  door .  With d e f e r e n c e  t o  t h o s e  who 
may hold a c o n t r a r y  view, I do n o t  t h i n k  
t h a t  it is  open to  u s  t o  f i n d  t h a t  a man's 
dwell ing-house does  n o t  beg in  where he  h a s  
pu t  a w a l l  w i th  a door  i n  it through  which 
one must p a s s  t o  g e t  i n t o  t h e  house. Tha t  . . , 
i s  t h e  p o i n t  where he i n t e n d s  h i s  p r i v a c y  t o  
begin  and h i s ,  and h i s  a l o n e ,  must be the-\  
d e c i s i o n  on  t h a t .  The f a c t  t h a t  t h e  o u t e r  
door happened to  be s t a n d i n g  open d i d  n o t  
change matters. 

I n  t h i s  p a r t i c u l a r  case t h e  s i g n i f i c a n c e  o f  a s u b t l e  cog- 

n i t i o n  of t h e  c h a r a c t e r  of a p l a c e ,  ra ther ' than  a p a r t i -  

c u l a r  boundary l i n e ,  is  r e a d i l y  'apparent .  

The r i g h t  t o  cross t h e  l e g a l  boundary o f  p r i v a t e  

p r o p e r t y  a l s o  depends on t h e  c h a r a c t e r  of  a p lacp ,  



When a householder lives in a dwelling 
house to which there is a garden in front 
and doec not lock the gate of the garden, 
it gives an implied licence to any member 
of the public who ha8 lawful reason for 
doing so to proceed from the gate to the 
front door or back door, and to inquire 
whether he may be admitted and to conduct 
his lawful business. 70 

Nevertheless, even this implied libence may be a pre- 

scribed one. Thus the dissenting judge in Regina v .  

Bushman suggested that "the law would indeed be an as$ if 

it implied leave and licence on the part of every house- 

holder to every member of the public to bring the house- 

holder to the door whatever the hour. 1, 71 

Obviously the manifestation of boundaries is an 
I 

important part of the cultural ordering system on the 

landscape. But boundaries also have functions other than 

in the cognitive structuring of the environment. In diffu- 

sion t+tminology they may act as absolute, reflecting, or 

permeable barriers. 72 As such they are designed to keep 

out what is harmful, or what may be harmed, as well as to 

7 0 ~ o b s o n  v .  H n l L e t t  [I9671 2 Q.B. 939 at pp. 954-4, per 
Diplock, L.J.; [I9671 2 All E.R. 407. . 

71~egina v .  Buehmon, p. 358. 

7 2 ~ o t e  that barriers do not have to be continuous lines 
d 

that enclose geographic space in the way that boundaries 
do. 



~ o n t a i n . ' ~  Indeed any boundary, no matter i n  what form it 

e x i s t s ,  i s  t h e r e  to  s e p a r a t e  or isolate t o  sane degree. 

I n  t h e  m o s t  g e n e r a l  s e n s e  t hen ,  t h e  basic f u n c t i o n  of  a  

boundary i s  t o  keep. t h i n g s  ( i n c l u d i n g  ~ u c h  t h i n g s  as  id&.) 

a p a r t .  S i n c e  geography has  much t o  do w i t h  t h e  f a c t o r  of  

d i s t a n c e  and s p a t i a l  i n t e r a c t i o n ,  t h i s  is a v e r y  geogra- 

ph i c  concern.  7 4  

Although t h e  Common Law does  no t  u s u a l l y  r e q u i r e  

t h a t  p rope r ty  be  fenced ,  t h e r e  i s  an o b l i g a t i o n  o n  a land-  

Qwner t o  c o n t a i n  dangerous  abjects and animals .  t h a t  might 

c a u s e  harm. With r e g a r d  to animals  it w a s  said t h a t ,  
*- 

"Genera l ly  speaking  t h e  owner o f  a n  animal  is r e s p o n s i b l e  

i f  it t r e s p a s s e s ;  b u t  t h e  Common Law i n  i t s  common aense  ' 

7 3 ~ o b e r t  F r o s t ' s  poem, "Mending Wallw, i s  apropos .  While 
h e  r e c o g n i s e s  t h e  maxim t h a t  "Good f e n c e s  make good 
neighbours" ,  he  i s  a l s o  adamant t h a t  t h e y  shou ld  have 
a  proper  f u n c t i o n :  

"Before  I b u i l t  a w a l l  I ' d  a s k  t o  know 
What I w a s  w a l l i n g  i n  o r  w a l l i n g  o u t ,  
And t o  whom I was l i k e  t o  g i v e  of fen8e ."  

o f  c o u r s e ,  have numerous f u n c t i o n s ,  among t h e  
more Boundare i r n  t a n t  of  which are t o  p r o t e c t ,  ma in t a in ,  c o n t a i n ,  
defend,  exc lude ,  r e g u l a t e ,  and i d e n t i f y .  I 

7 4 ~ o j a - i n d i c a t e s  t h e  more g e n e r a l  s i g n i f i c a n c e  o f  boundar- 
ies when h e  writes: "The s u r f a c e  of  t h e  e a r t h  i s  enareshed 
i n  a l a b y r i n t h  of  boundar ies  c r e a t e d  and main ta ined  by 

3 man. Embedded w i t h i n  t h e  p a s t e l  c o l o r s  of a satellite - 
photograph o f  t h e  e a r t h  are l a y e r s  o f  i n t r i c a t e  and over -  
l app ing  mosaics of  s p a t i a l  o r g a n i s a t i o n  unseen by t h e  
d i s t a n t  eye b u t  n e v e r t h e l e s s  profoundly i n f l u e n c i n g  h m n  
a c t i v i t y  and behaviour . "  So ja  " P o l i t i C a l  O r g a n i s a t i o n  o f  
space" ,  p.  1. 



. ,  

admits of exception to this general rule, and a d n g  the 

exceptions is the dog ... 
tween a dog and Pcat. "75 

poses no duty to-'reatrain 

upon a public highway. 
76 

and there i8 no distinction be- 

The Common Law, however, in- 

domestic animals f r m  straying 

With modern traffic conditions 

on the roads this no longer seems sensible and indeed the 

general rule was abolished in Britain by Section 8 of the 

Animals Act in 1971. 77 1n earlier t i m e ,  however, it was 

neither practical nor necessary to prevent animals atray- 

ing upon a public highway. Thus it was pointed out by one 

English authority that: 78 

The former courts leet f~equently made it 
an offence to allow bertain animald to 
wander in the streets of a town. m e s e  
animals commonly'included swine, which were 
noisome, and unmuzzled.mastiff dogs, which 
were regarded as general mischief-makers. 
In sQme towns ducks were brought within the 
same prohibition, and it was forbidden to 

7 5 
Buckle u .  HoZmes, [I9261 2 KB 125 (Per Bankes, L.J.). 

76.$earle v .  Wallbank I19471 A.C. 3411 I19471 1 A11 E.R. 
12. See also the comment on "Fencing Laws in Missouri - 
Restraining Animals" in Missouri Law Review, 1967, 32 
p. 522. 

7 7 ~ o r  a discussion of this Act and other related matters 
see Powell-Smith, Law of Boundaries and ~ences, Chapter 
7. 

78~lanville Williams, Liability for Animals, (Cambridge: 
University Press, 1939), pp. 378-379. 



milk cows in the streets. But there was 
no universal principle that animal* were 
not to be allowed to stray in thir way; 
for example, the right to pasture sheep 
in the streets is expressly recognized 
in the Beverley custumal, and fowls seem to 
have been accorded complete freedom. As 
for country districts, no restriction what- 
ever is recorded; traffic moved no slowly 
that thpre was comparatively little, and 
travellers on foot or on horseback do not 
receive serious inconvenience from straying. 
animals. 

In S e a r l e  v .  Wallbank (a particularly interesting 

case for the cultural geographer because of its historical 

perspective) Lord Maugham was at pains to point out that 

there was "no record before recent times of ,any accident 

between a vehicle of ny kind and an animal straying froq P 
an adjoining enclosed field on to a road' and that 'it is 

only since cycles and motor-cars began to move along our 

roads at speeds generally unthought of a hundred yearn ago 

that there has been any chance of such collirions. w 7 9  He 

referred to the fact that before the enclosure movemen: 

which altered the face of England, roads or tracks between 

market towns were almost completely unenclosed by hedges 

or fences. In,the Statute of Wynton 1285 it war written 

"1n a detailed historical review of 'the growth of our 
highways to see whether there was at any tine auch a 

# 

state of things that a legal obligation ... to repair 
and maintain the adjacent hedge may reasonably have 
been inferred," the judge refers to 'the &storicat 
Geography of England before 1800, edited by H.C. Darby, 
Cambridge." 



80 ,/ .-. t h a t :  / 
- - 

Highways l e a d i n g  from one Market Town t o  
a n o t h e r  s h a l l  be e n l a r g e d  so t h a t  there 
be n e i t h e r  Dyke, Tree ,  nor  Bush Whereby a 
Man may l u r k  t o  d o  Hurt ,  w i t h i n  200 f e e t  
of t h e  one s i d e  and 200 f e e t  of  t h p  o t h e r  
s i d e  of  t h e  Way. 

Although t h e  A c t  became o b s o l e s c e n t  it remained on t h e  
4 

S t a t u t e  Book f o r  ove r  f i v e  c e n t u r i e s  which seeme to  show, 

a s  Viscount  Maugham po in t ed  o u t ,  t h a t  t h e r e  w a s  no real 

demand f o r  hedges a l o n g  t h e  roads .  N o r  d i d  subsequent  

I n c l o s u r e  A c t s  r e q u i r e  t h e  r e p a i r  and maintenance o f  

hedges and f ences .  

The r e s p o n s i b i l i t y  f o r  c o n t a i n i n g  dangerous  
I 

t h i n g s  i s  s i m i l a r  t o  t h a t  f o r  an imals .  Thus i n  t h e  lead-  

i n g  case bf? Ry l ands  v .  PZetcher ,  J u s t i c e  Blackburn s t a t e d  
6 ,  

t h a t :  

... t h e  t r u e  r u l e  of  l a w  is  t h a t  t h e  
person  who, f o r  h i s  own purposes ,  b r i n g s  
on h i s  l and  and collects and keeps  t h e r e  
anyth ing  l i k e l y  t o  do misch ie f  i f  it 
e s c a p e s ,  must keep it i n  a t  h i s  p e r i l ,  
and t h a t ,  i f  he does  n o t  do so, he  is 
p r i m a  f a c i e  answering f o r  a l l  t h e  damage 
which i s  t h e  n a t u r a l  consequence of i ts  
escape .  H e  can excuse  himself  by showing 
t h a t  t h e  e scape  w a s  owing to  t h e  p l a i n -  
t i f f ' s  d e f a u l t ,  o r ,  perhaps ,  t h a t  p h e  
e scape  was t h e  consequence o f  v i a  major, 
o r  t h e  a c t  of God  ... 
T h i s  r e s p o n s i b i l i t y  f o r  t h e  proper  containment  

''quoted i n  SearZe v .  Wallbank, p. .14. 



within a 'territory' of animals and dangerous things, is 

somewhat analogous to the general requirement of 'parents to 

guard their children, in the sense that none of them can 

find their way around the environment in accordance with 

cultural norms. In other words their behaviour is not pre- 

dictable. An alternative and better (although closely rela- 

ted) way of looking at it, is to say that societies are 
.-'- P 

concerned to protect their members from environmental ha.zards. 
I .. 

z- . 

Control of Environmental Hazards 
E 

. . Evolution is the constant process of adaptation 

to an ever-changing environment', with the overall objective 

of survival. Indeed, if our culture has any ideal at all 

8 it is surely that of the sacresbesp of hu&n life. In 7 

keeping with this ideal, cultGral directives represent a 

stock of wisdom designed to help individuals to avoid 

accidental injuries and unnecessary conflicts (in fact the 

purpose of tort law is the preventign of,- and compensation 

for, damage) . Conformity to such cultural' directives makes 

sense because it benefits the individual and it will there- 

forehe selected for by environmental pressures - including 
\ social sanctions themselves. 

# 

One cultural strategy for survival, as we have 

seen, is to ensure, through jzducation, the capacity to 
F 

'read' environments correctly in order to prepare people 



' for the.hazards "which life throws at their survival 

machines. " There are, however, nuroerous hazard6 in the 

environmsnt which are not easily, foreseen 'and which exact m 

a social toll. I-t is clearly desirable to eliminate 

these where practicable or to reduce their danger. Thus 

a second, although closely related, strategy favours the 

construction of..a safe environment. This ensure6 that 
4 

the individual's security is enhance& by the arrangement - 
C 

of things outside of himself, as well as inside. Indeed, 

this conscious and purposive arrangement of things for 

the overall be~efit of a society is essentially what cul- 
t 

A greft deal of modern legislation is expreaely 
/ 1 

concerned wifh providing a safe environment,and security 

for the individual. Recently in this province, for exam- 

ple, it has become mandatory to wear seat-belts. Similar- 

ly, modern legislation that deals with the environmental 

hazard of 'pollution' reflects a growing concern about 

such life-sustaining 'goods' as the air we breathe, the 

water we drink, and the food we eat. Rules varying from 
4 

the prohibition of cigarette smoking in public places to 

laws that forbid flying a plane without a licence, are 

part of a rapidly growing host of regulations designed to 

protect people from danger (the field of negligence law is 

just one extension of such growth). Increasing 



e n v i r o n m e n t a l  c o m p l e x i t y  seeare to  r e q u i r e  i n c r e a s i n g  -. 

p r o t e c t i v e  r e g u l a t i o n .  Thfs  is r e i n f o r c e d  by p o p d l a t i q n  
- - 

growth  and greater m o h i l i t y  which lead away from local- 

ised s o c i a l  c o n t r o l  towards  a more u b i q u i t o u s  one ,  from 
\ 

a c o n c e r n  f o r  k i n  and tribe t o w a r d s  t h a t  of a c-n 

humanity.  I n  c o n s t r u c t i n g  a s a f e  env i ronment  t h r o u g h  
: 

s u c h  c u l t u r a l  r e g u l a t i o n ,  ' t h e  g e n e r a l  a i m  must be t o  e l h -  

i n a t e  e i t h e r  t h e  h a z a r d  i tself  or ,  i f  it h a s  some. u 6 e f u l  

f u n c t i o n ,  t o  i s o l a t e  it i n  some way, f o r  it is o n l y  

t h r o u g h  some r e s t r i c t i o n  o n  a c c e s r t - t h a t  t h e  p u b l i c  c a n  b e  

p r o t e c t e d .  81  

. 
Some o f  t h e  h a z a r d s  t h a t  a s o c i e t y  has to  deal 

C 

w i t h  a r e  n a t u r a l ,  s u c h  as f l o o d s ,  d r o u g h t s ,  h u r r i c a n e s  a n  

e a r t h q u a k e s ,  and it is s u c h  n a t u r a l  hazar@a which have  

most i n t e r e s t e d  g e o g r a p h e r s  up t o  this time. 8 2  studies 

o f  na u r a l  r env i ronmenta l  h a z a r d s  form a n o t e w o r t h y  r e s e a r c h  \ 
t r a d i t i o n  i n  geography .  I n  g e n e r a l ,  however,  t h e s e  Focue 

more o n  t h e  ' p e r c e p t i o n '  ( c o g n i t i o n )  o f  a s p e c i f i c  h a z a r d  by 

i n d i v i d u a l s  c l o s e l y  associated w i t h  it t h a n  o n  t h e  p reven-  - 
t a t i v e  a c t i o n s  o f  the s o c i e t y  a t  l a r g e .  Purtheroaore,  t h e y  

81Note t h a t  t h e  g e o g r a p h i c  f o c u s  h a s  t r a d i t i o n a l l y  been on  
' n e a r n e s s '  r a t h e r  t h a n .  ' d i s t a n c e  a p a r t '  or  ' s e p a r a t e n e s s t  . 

8 2 ~ h i s  i n t e r e s t  is, p e r h a p s ,  a re l ic  of t h e  somewhat obso-  
l e s c e n t  i d e a  t h a t  t h e  ' env i ronment '  i s  n a t u r a l .  



seem somewhat remiss j n  their relative neglect of man- 

made hazards, for these seam increasingly to be, on the 

whole, more consequential. Nevertheleas, 8- geographers 

have drawn attention to such hazards - to the conflict 
between the inorganic machines and the organic survival- 

83 machines. 
\ 

For it1 part, w has increaringly 

sought to prote$t from injury those who crosa a boundary 

/' line.. Thus the territorial occupier, the individual w h o  

controls a given space, has been made respbnsible to s~llps * 

degree, for its safety. His 'altruistic' obligation, 

however, varies according to his 'closeness' to the en- 

trant, which parallels, to this extent at least, what we * 
t 

know about genetically based altruism. Thus, a category 
4 

of invitees was historically accorded the greatest consid- 

eration, followed by licensees, while trespassers were 

considered aliens and entered at their peril.  cent 

3 ~ o r  example, Bunge , "Geography of Human Survivala, and 
Ronald J. Horvath, "&chine Space", The Geographicat 
R s v i e w ,  64, 2, 1974 pp. 167-188. 

84The distinction between invite=* and licenaeea is a dif- 
ficult one to make and it varies with the jurisdiction. 
This is not surprising, for it is obviously difficult to 
categorise, rigidly and fairly, the whole range of poten- 
tial entrants. The status of an invitee seems to be 
accorded to anyone who is expressly or impliedly invited 
or induced, by the occupier, to enter. If the oocupier 
derives any economic benefit from the viuit, the entrant 



t r e n d s  have been toward8 an ex tens ion  of 8-h 'a l truis-  . . 
t i c '  behaviour and i n c r e a s i n g l y  there is a recogn i t ion  

of  a 'c-n humanity'.  

A t  a very e a r l y  s t a g e  hidden dangers  were out-  

lawed un less  proper notice w a s  given. Thus, i f  lidowners 

placed sp r ing  gdns on their land,  a s  they  d i d  i n  the  e a r l y  

p a r t  of t h e f 9 t h  cemtury i n  B r i t a i n ,  it w a s  th p r a c t i c e  

t o  g i v e  p u b l i c  n o t i c e  of t h i s  i n  market towns. Those 

who brought c l a ims  h e r e  no n o t i c e  had been given were a b l e  

t o  recover  damages. I n  Jay v .  W h i t f i e l d  (1817) a b y  who 

entered same premises i n  order t o  c u t  a s t i c k  w a s  ahot  by 

i s  l i k e l y  to be c l a s s i f i e d  a n  an i n v i t e e .  A l i c e n a e e  has 
no such i n v i t a t i o n  but  inutead  an expresa or implied 
permission. 

8 5 3 ~ i  t i s h  Railuays ~ o a r d  v .  Herrington, p.  763. Surpr i s -  
i n g l y ,  perhaps,  s p r i n g  guns and o t h e r  auch d e v i c e s  are 
s t i l l  u d .  I n  tbe Vancouver Sun of May 15, 1978, there 
was a r e p o r t  f r m  P a r i s  under the heading ' E a e - ~ d e  
booby t r a p  s p l i t s  Prance a f t e r  k i l l ing . '  Apparently 'a 
m u n t i n g  t ide  of  v i o l e n t  crirs in Prance' f w l e d  the 
a r g u m n t s  over  how f a r  the c i t i z e n  can go to  p r o t e c t  h i s  
proper ty .  I n  t h i u  case t h e  &vice was a borb that 
k i l l e d  one burg la r  and i n j u r e d  an a c c a p l i c e ,  d e a p i t e  
warning n o t i c e s  o u t s i d e  and i n s i d e  t h e  house. Awther 
r e c e n t  cane (1971) was Katko v .  Briney in the United 
S t a t e s  (183 N.W. 2d. 657 (Iwa 197111. Th i s  came re- 
ce ived  n a t i o n a l  a t t e n t i o n  i n  newspapers (see, e g g . ,  
Chicago Tribune, Peb.10, 1971, a t  U-7 ,  col. 5-7;  Meu 
Yark T-8, Peb. 10, 1971, a t  32, cof. 1) and on nation- 

, a l  news p r o q r a 8 .  The i n j u r e d  prowler w a s  f i n e d  $50 
f o r  la rceny and paroled.  B e  sued t h e  farm couple ,  who 
w e r e  a t tempt ing  t o  p r o t e c t  (without n o t i c e )  household 
items i n  t h e i r  abandoned farm house, and c o l l e c t e d  
S30,OQO. 

I 



, a spring gun. He recqvered 4120 damages for his 

injuries.86 The reasons were fir~tly, bwause 'an occu- 

pier could not do indirectly what he could not do 

-directlyg which was to fire a gun at a tfeqpasser. *' And 

secondly, because it was "contrary to principles Of hu- 

manity to place a spring gun of which a trespasser was 

u n a w a r e . . .  It was the 'c-n understanding of h i n d g  

tha; such notice ought to be (it~~lics added). 

Where notice was given, however, trespassers could not . 

collect damages on the principle v o l e n t i  non fit injuria. 89 

This was the situation in X t o t t  v .  W i l k e s  ( 1 8 2 0 )  where the k 

trespasser knew tfdat there were spring guns in a wood, 

although he did not know exactly where they were. 90 But 
* 

8 6 ~ q L ,  v .  W h i t f i e  Zd (1817) 3B. and Ald. 308. 

8 7 ~ ~ i t i s h  RniZuoge Board v .  ~ o r r i n ~ t o n ,  p .  763. 

8 8 ~ b i d .  This is obviously very similar to the dimcumion 
of the importance of cognition earlier in this chapter, 
nevertheless despite the overlap the emphasis here 
remains on the distinguisQable question of the safety of 
the environment itself, rather than on its cogn'ition. 

89 YoZen t i  Ron P i t  I n j u r i a .  No injury is done to one who 
consents. 

90::ott . U i L k o s  (1820) 3B. L Ald. 304;.Al1 E.R. Rep. 
277. 



the duty to warn was emphasised: 91 

. . . although it may be lawful to put these 
instruments on a man'r own ground, yet as 
they are calcalated to produce great bodily 
injury to innocent persons (for w y  tren- 
passers are comparatively innocent) it is 
necessary to give as much notice to the 
public as you can, .so as to put people on 
th* guard against the danger. 

and re-emphasised: 92 4 

'~umanity requires that the fullest notice 
possible should be given, and the law of 
England will not sanction what is inconsis- 
tent with humanity. 

In the case of Bird v .  ~ o l b r o o k  (1828). where a yo&ig man 

went over a wall into a garden in order to catch a stray 
I 

fowl and tripped a wire &h fired a, gun, it was said 

that: 9 3  

But we want no authority in a case like the 
present; we put it on the principle that it 
is inhuman to catch a man by me 
maim him or endanger his life, 3 d, which aa far 
as human means can go, it is the ohject of 
English law to uphold humanity, and the 
sanctions of religion. 

In general, the rule is that only a reasonable 

amount of force can be used to defend property. 94 The uee 

'l~bid., at 312 and 279-290, respectively (per Bayley, J. 1 (' 

92~bid.l at 319 and 282, respectively. 

93~ird v .  R o Z b ~ o o k  (1828) 4 Bing. at 643. 
. - 

"see flernnings v .  S t o k e  Pogos  G o l f  C l u b .  In general, it 



of spring gun$/ is usually an excessive m u n t  of force. 

eut in circumstances where walls and fencer by thanselvee 

are insufficient to deter intruders, additional protection 

in the form of such things as barbed wire, spikes, broken 

glass cemented on the top of walls, and watchdogs, is 

usually tolerated. Unlike spring guns which are con~id- 

ered retributive, theset'barriers' act as deterrents. It 

is said of such mechanical devices that they: 
95 

carry their own warning that prevent them 
from operating as dangerous traps in the 
day time, while at night, such devices 
are justified by rationalising that where 
their use is coramon, the trespasser is said 
to know or should know of their existence. 

The rules regarding vicious dogs kept in order to . 

defend property are analogous to those governing other 

defences of property, whereby the safety of human life 

cannot be unnecessarily endangered, althou-the exact form 

of the rules varies from one jurisdiction to another. The 

Engl!oh case of Curnmings v .  &angel. I19761 96 iq interesting 

because it illustrates a widespread attitude.   he facts 
C 

seems that more force can be legitimately used to defend - 
a person in his dwellinq house than the property itself. 

"H. Jerry Garf inkle, "Tort Law - Use of llechanical Devices 
in the Defense of Property,' South Carolina La, Review,  
1972, 24, p. 135. This is a useful review of the current 
law. * 

96 , " u v m i n g s  v .  Granger [I9761 3 W . L . R .  8 4 2 .  



as found by J u s t i c e  O'Connor were as fo l lowst  Granger r a n  

a scrap-yard i n  t h e  E a s t  End o f  London, which he  p r o t e c t e d  

a t  n i g h t s  by. a l lowing h i a  .Alsat ian dog t o  roam t h e r e  loose. 

This  dog was a b i g ,  un t ra ined ,  und i sc ip l ined  a n h a l ,  which 

added racism t o  i ts  o t h e r  canine  sins by being e n p e c i a l l y  
4 

fond of b i t ing*  b lack  people, Granger erected a b i g  n o t i c e ,  

"beware of t h e  dog",  prominently warning i n t r u d e r 8  o f  t h e  

dangers  of e n t r y .  The p l a i n t i f f , ' M i s n  Cummings, w a s  t h e  

barmiid a t  a nearby pub, and her  boyfr iend,  X ,  wan  

allowed by .Granger t o  use t h e  scrap-yard t o  mtore tools. 

Late one n i g h t  X l awfu l ly  en te red  t h e  yard wi th  t h e  abaent  

owner 's  consent ,  and M i s s  Cunrmings, who d i d  n o t  have t h e  

owner 's  consent ,  unlawful ly came i n  wi th  him, knowing t h e  

dog was f i e r c e  .and knowing t h a t  it w a s  ruqning loose. I t  

a t t a c k e d  her and she  was badly mauled. 

Since H e r r i n g t o n ' s  c a s e  abol i shed  the t r e s p a s e e r ' s  
/' 

d i s a b i l i t y  t o  sue  an occupier  i n  n e d i g a n c e ,  t h e  p l a i n t i f f  1 
/ 

could proceed on t h i s  b a s i s ,  o r  a l p r n a t i v e l y  (as i n  t h i n  

c a s e ) ,  proceed under section 2 o f  khe Animals A c t  1971. 

With regard t o  a p o s s i b l e  claim & negl igence Lard Denning 

M.R. s a i d  t h a t  H e r r i n g t b n  ,wd$+case of  

c h i l d r e n  t r e s p a s s i n g '  and t h e i r  presence 
was t o  be expected. But t h i s  was a cane 
of a grown-up person. The owner had no 
reason t o  expect  t h a t  anyone would e n t e r  
unlawful ly,  e s p e c i a l l y  as he had a l a r g e  



warning n o t i c e  and a guard dog. I t  eeeum 
t o  m e  t h a t  h e  w a s  n o t  under  any d u t y  o f  
care towards her .97 

\ 
The p l a i n t i f f ,  however, r e l i e d  on S e c t i o n  2 ( 2 )  

of t h e  ~ n i m a i s  A c t  which i s  as  fo l lows :  
t 

Where t h e  damage is caused by an  an imal  
which does  n o t  belong to  a  angeroua 
s p e c i e s ,  a keepe r  o f  t h e  an  3 m a 1  i s  l i a -  
b l e  f o r  t h e  damage e x c e p t  as o t h e r w i s e  

, provided  by t h i s  A c t ,  i f  - 
( a )  t h e  damage is  of  a kind which t h e  

an imal ,  u n l e s s  r e s t r a i n e d ,  w a s  
l i k e l y  t o  cause  o r  which, i f  
caused by t h e  animal ,  was l i k e l y  
t o  be seve re :  and 

( b )  t h e  l i k e l i h o o d  of  t h e  damage o r  o f  
i ts be ing  s e v e r e  was due t o  c h a r -  
a c t e r i s t i c s  o f  t h e  animal  which are 
normal ly  found i n  an imals  o f  t h e  
same s p e c i e s  or a r e  n o t  normal ly  so 
found e x c e p t  a t  p a r t i c u l a r  t iares  o r  
i n  p a r t i c u l a r  c i rcumstances :  and 

( c )  t h o s e  c h a r a c t e r i s t i c s  w e r e  known to 
t h a t  keeper  o r  were a t  any tiae known 
t o  a  person  who a t  t h a t  t i m e  had 
cha rge  of  t h e  animal as t h a t  k e e p e r ' s  
s e r v a n t  o r ,  where t h a t  keeper  is t h e  
head o f  a  household,  were known to 
a n o t h e r  keeper  o f  t h e  animal  who is a  
m e m b e r  of  t h a t  household and under t h e  
age  of s i x t e e n .  

T h e  Court  o f  Appeal ag reed  t h a t  a l l  t h e  r equ i r emen t s  w e r e  

f u l f i l l e d .  The c a s e  was brought  under t h e  requi rement  ( b )  

b y  t h e  f a c t  t h a t  t h e  dog was guard ing  i t s  own t e r r i t o r y  and 

t h i s  was he ld  t o  be a  " p a r t i c u l a r  c i rcumstance" .  

The q u e s t i o n  then  was whether Gran'ger cou ld  r e l y  



on t h e  de fences  i n  s e c t i o n  5 o f  t h e  A c t :  

(1) A person  is n o t  l iable  ... f o r  any 
damage which i s  due whol ly  to  t h e  
f a u l t  o f  t h e  pe r son  s u f f e r i n g  it. 

( 2 )  A pe r son  i s  n o t  l i a b l e  ... f o r  any 
damage s u f f e r e d  by a  person  who has 
v o l u n t a r i l y  accep ted  t h e  r i s k  
t h e r e o f .  

( 3 )  A person  i s  n o t  l i ab l e  ... f o r  any 
damage caused by an  animal  k e p t  on 
any premises  or  s t r u c t u r e  t o  a pe r son  
t r e s p a s s i n g  t h e r e ,  i f  it i a  proved 
e i t h e r  - 

( a )  t h a t  t h e  animal  was n o t  k e p t  
t h e r e  f o r  t h e  p r o t e c t i o n  of  pe r sons  
o r  p r o p e r t y :  o r  
(b) ( i f  t h e  animal w a s  k e p t  t h e r e  

f o r  t h e  p r o t e c t i o n  o f  pe r sons  o r  
p r o p e r t y )  t h a t  keeping it t h e r e  f o r  
t h a t  purpose was n o t  unreasonable .  

T h e  c o u r t  was of t h e  op in ion  t h a t  a l l  d e f e n c e s  would 

succeed.  -Wi th  r e g a r d  t o  5 ( 3 )  t h e  p l a i n t i f f  w a s  t aken  t o  be 

a t r e s p a s s e r  and t h e  c o u r t  found t h a t  keeping t h e  dog t h e r e  

t o  p r o t e c t  t h e  yard was e n t i r e l y  r e a s o n a b l e ,  e s p e c i a l l y  i n  

v i e b  o f  t h e  c o n t e n t s  of  t h e  ya rd ,  t h e  rough ne ighbourhwd ,  

and t h e  prominent n o t i c e  s ay ing  "beware of  t h e  dog.' 

The Court  o f  Appeal t h u s  rec n i s e d  t h e  long  tra- 94 
d i t i o n s  o f  t h e  Common Law which allow a r e a s o n a b l e  amount 

of s e l f - h e l p  i n  p r o t e c t i n g  p r o p e r t y ,  i n c l u d i n g  t h e  use of  
C 

d e t e r r e n t  haza rds ,  a s  long  aa  f a i r  warning i s  g iven .  How- 
7 

e v e r ,  i n  1975 t h e  Guard Dogs A c t  came i n t o  be ing  which 

makes it a  crime t o  u s e  a dog to  guard p r o p e r t y  u n l e s s  it 

i s  cha ined  up o r  u n l e s s  t h e r e  is a dog-handler  t o  watch and 

r e s t r a i n  it. Th i s  r e s t r i c t i o n  led one writer t o  make t h e  



98 
caustic comment that: b 

Y The common w has always' had more sense ' 
than to requ re the citiden to bit back - 
and meekly wait for thieves to casne and 
stqal his property, just because the state 
in one of its manifestations may be able 
to get it back for him. Parkiament, how- 
ever, does not sbem to approve of thi8 
individualistic philosophy. Evidently 
believing, if not that "property is 
theft," then at any rate that it is better 
that ten innocent men should be burgled 
than a single trespasser go frayed ... 
Such limitations on the defense of property are, 

however, only a small (but illustrative) part-of the very 

much wider probxem of occupiers' liability. Indeed, no 

part of trespass law has received more attention than this 

in the last decade or so. 99 It epitomises very wall the 

two fundamental tensions within a culture that were 

'*J,. R. spehcer, "Protection of Property and Protection of 
Trespassers - which Principle Prevails?", The Cambridge 
L a w   journal, 1977, p. 42. 

 here would be no diffuculty in finding a hundred arti- 
cles on this-subject. For an overall review ade 
Heuston, SaZmond on the Law of Torte. Some useful 
additional articles and case comments, not footnoted else- 
where in this study, are: Max Weaver, "Forgiving our 
Trespassers", New Law Journal, Jan. 1974; J.F. Reeler, 
"Recent Developments in the Law of Occupiers and Tres- 
passers," The Australian Ldw Journal, Sept. 1972, 46; 
Gary R. Thune, comment on recent cases, "Torts- 
 ando owner's Liability - Common Law Distinction6 between 
Trespasser, Licensee, and Invitee Prevail over Hodern 
Trend," North Dakota Law Review, 1973, 49, 3; Theodore 
~ o y d ,  "Parking Imts and Personal Injuries," Cleveland 
State L a w  Review ( 2 1 ,  May 1970; C.J. Miller, notes of 
cases, "Acting with Common Humanity." The Modern Law 
Peview, 1972, 35. 

v 



previously identified in this study; firstly, that 

between competing individual interests; and. secondly, 

that between existing, tried and tested, cultural direc- 

tives (which are, perhaps, too often ,naively conceived of 
.y *' 

as immutable), and the pressures of a modern society which 

clamur for recognition. Thus, on t6e one hand, there is 
I 

a conflict between the interests of the land occupier to 

use and control hip property without hindrance, and the 

interests of others to move about the environment with a 

reasonable assurance of physical safety and to be compen- 
-. 

sated if injured. And, on the other hand, there is a 

tension that arises from the lack of fit of rules that 

were formulated for social, economic, and industrial con- 

ditions of the past, to modern circumstances. 
\ 

\ 
In the latter part of the 19tb century when the 

prevalent economic theory was that of Z a i s e e z - f a i r o  the' 

law favoured the interest of the land occupier rather than 

the entrant. People, at this time, were encouraged to 

take care of themselves and not to hinder the development 

of economic resources. Towards the end of the 19th cen- 

tury, industrialisation and its effects (including the 

number of industrial accidents) led to the emergence of 4 
renewed sense of social responsibility and the interest of 



the injured plaintiff became more prominent. loo H ~ -  

ever, the category system (invitees, licensees and tree- 

passers) hindered this developing judicial tendency. Thus 

in a Cana d' ian case of 1942, it was said: 101 , 

It may be a coxmuon tendency to attempt 
classification of the various human 
relationships which may give rise to a 
breach of duty, But the modern decis- 
ions ... indicate that such classifications 
cannot be final. They cannot be set up 
as inflexible yardsticks, but must be 
regarded rather 'as convenient aenritive 
instruments fashioned and refashioned 
from time to time in the judicial work- 
shops, tb record and harmonise the 
relationship between the law and altering 
social and business conditions and out- 
looks. The standard of duty must be 
deduced from the facts in the particular 
case at the particular time. 

The essence of this traditional formulation of 

liability is as follows: 102 

lo0~ee Bryan M. E. HcMahon, "Conclusions on Judicial Beha- 
viour from a Comparative Study of Occupiers' Liabil- 
ity," The Modern Law Review,  1975, 38, p. 40. 

lol~bid., . 41. McMahon points out the various reports on 
law reform that are evidence of widespread dimatirfac- 
tion. "Besides the English and Scottish report8 which 
led to statutory reforms in 1957 and 1960, reports have 
now been issued in Canada (1969) and (19721, New Zealand 
(l97O), Australia (1968-69) and Ireland (l972)." As he 
says, in Civil Law jurisdictions, such as France, South 
Africa and Scotland, where the concept of c u l p a  pre- 
vails, the situation is better. 

102~bid., p. 42. Note that the presence of an allurement 
on the premiees may be interpreted as constjtuting an 
invitation to children. 



(1) To his invitee, the occupier o m s  a 
duty to prevent damage from unueuat  
dangers of which he knows or ought  
t o  knaw. 

(2) To his licensee, the occupier owes a 
duty to warn of c o n c e a l e d  dangers of 
which he a c t u a l  Zy knows. 

(3) To the trespasser, the occupier owes 
a duty not to be r e c k l e s s  and not to 
injure him intentionally. 

In Enqland the distinctions between licensees and invitees 

were eventually abolished by the Occupiers' Liability Act, 

1957. ~ectioh 2 (1) of the Act provides that an occupier 

owes the "common duty of care" to all his lawful visitors., 

except where he e%tends, restricts, modifies 6r excludes 
. Cr 

his duty by agreement or othembise. Not all "jurisdictions, 

however, have followed this example. In the United States, 

courts have found it necessary to formulate "increasingly 

subtle verbal refinements, to create subclassifications 

among traditional n-law categories, and to delineate 

fine gradations 1 the st-andards of care which the land- 

owner owes to each 'Io3 . The result of these varioua. re- 

finements in different jurisdictions has been a far from 

uniform approach to such prgblems as the treatment of 

lo3~ichard Lasko, case comment on "Duty of Reasonable Care 
to Third Persons on the Premises," Washington and Lee 
Law Rev iew ,  1969, X X V I ,  p. 131. Note, however, the very 
important decision of the California Supreme Court in . 
Rowland  v .  C h r i s t i a n  [ 7 0  Cal. Rptr. 97. 443 P. 2d 561 
(1968)], in which the court abandoned the Coxmon Law 
classifications of trespasser, invitee, and licensee. 
The broad test of reasonable care was preferred to one 
based on status. 



members of  t h e  p u b l i c  who are i n j u r e d  i n  such public 

p l a c e s  as p a r k s  and swinrning pools .  
104 

I n  g e n e r a l  it is  s a i d  of t h e  c a t e g o r y  system, 

t h a t  " a l l  t h e  d i c t a t e s  of t h i s  modern s o c i e t y  - man v e r r u a  

machine and t h e  e s t a b l i s h m e n t  - c r y  f o r  an  illauriate 

change. 
3 

" Io5  T h i s  i s  e s p e c i a l l y  BO i n  area. o f  h i g h  e- 
s i t y  o f  popu la t ion  and i n  close proairni ty  to  i n d u s t r y ,  

where one canno t  h e l p  come i n  d a i l y  c o n t a c t  w i t h  t h e  pro- 

p e r t y  o f  o t h e r s .  Such p rox imi ty  r e q u i r e s  added a s s u r a n c e  

t h a t  p e o p l e ' s  l i v e s  and l imbs  w i l l  be a d e q u a t e l y  p r o t e c t e d .  

Thus it was w r i t t e n :  106 

The United S t a t e s  i s  no longe r  t h e  a g r a r i a n  
s o c i e t y  t h a t  accep ted  t h e  scheme o f  e n t r a n t  
c l a s s e s  from England as  adopted common l a w .  
The n a t i o n a l  c h a r a c t e r  i s  now dominated by 
a rapid-paced urban and suburban c u l t u r e .  
The e x i g e n c i e s  of  t h i s  urban c i v i l i z a t i o n  
have produced -a more "gregar iouu  8 o c i e t y a  
and have i n c r e a s e d c t h e  p r o b a b i l i t y  t h a t  peop le  
w i l l  e n t e r  t h e  p r o p e r t y  o f  o t h e r s .  Cgn- 
s i d e r a t i o n s  of inman s a f e t y  w i t h i n  a n  w b a n  

/' -d 
1 0 4 ~ c ~ h o n ,  m ~ o n c l u s i o n s .  on J u d i c i a l  Behaviour from a 

Comparative Study o f  Occupie rs '  L i a b i l i t y . "  

lo5N.,J. G r e i e l e r ,  "The Hidden D i s t i n c t i o n :  An Analysi. o f  
t h e  Duty Owed Adul t  T r e s p a s s e r s  and L icensees  i n  New 
York," A l b a n y  L a w  Review,  3 4 ,  1970, p. 621. 

106?monymous. .To r t s  - Abrogation of t h e  common-mw ~ n t r a &  
C l a s s e s  of T r e s p a s s e r ,  L i c e  eel and I n v i t e e ,  " V a n d e r - . :  
h i l t  L a w  Review,  1972, 2 5 ,  7 640 .  ? 

I 

\ 
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conmunity dictate that the landownergs 
relative immunity, 3hich is primarily 
supported by the values of the agrarian 
past be modified in favour of negligence 
principles of landowner liability. 

In conclusion, it can be seen that judicial em- 

phasis on predictability, if over-emphasiaed, inhibits 

the development of the law. "predictability in the eenne 

of who wins the law suit becomes separate from predict- 

ability in the sense of a fair result, and the former 

becomes master and the latter servant. "lo' The eskntial 
6 

genius of the Common Law ia its case bk case approach, in 

which the rules of the system are expected to match the 

facts of the situation. The ctiltural drive towards pre- 

dictability and stability cannot, sensibly, be merely a 

theoretical one; it must also be a practical one. In the 

following chapter, some of the pressures for change in the 

law of trespass to land will be looked at. 
a 

lo7,John Bernard, "Loss of the Land Occupier's Preferred 
4 

Position - Abrogation of the Common Law Classifications 3 
of Trespasser, Invitee, Licensee," Saint Louis 
~ n i v e r e i t y  L w  Journal, 1969, 13, 3, p. 456. 



CHAPTER V I  

9 

TENSIONS LEADING TO ADAPTIVE CHANGE 

It has been rightly said that social life is an 

adaptation for the efficient use of time and space upon the 

earth. Such social life necessarily entail. integration 

and this in turn implies a tendency towards maintaining and 

increasing the predictability and stability of the circum- 

stances of life.2 But this stability is a dyndic one, 

shif%ng in response to inevitable changes in the environ- 

ment (both cultural and non-cultural), ,changes which result 

lMgus M. Woodbury, P r i n c i p l e s  of General E o o Z o g ~ ,  (New 
York: Plakiston, 1954) p. 412. It seeras axiomatic that 
human social practices are generally adaptive. . Marvin 
Harris has even argued that cultural practices which'appear 
bizarre are adaptive. See his Cows, P i g s ,  Wars, and 
Witches (New York: Random House, 1974). This certainly 
does not mean that everything that is done"ieabaptive. 
On the contrary, in a changing world there ie inevitably 
an element of uncertainty, for on the one hand adaptations 
are keyed to pas t  environments, and on the other new 
behaviours (whether planned or arising bp chance) are 
subject to future environmental support. Culture is not 
an omniscient human adaptation, although perhaps that is 
the longed-for objective. For a discussion of some limit- 
itations of the concept of adaptation, see Richard C. 
Lewontin, *Adaptationn, S c i e n t i f i c  Amerioan, 239, 3, 
September, 1978, This issue is devoted to 'Evolution' and 
is ,- -.. therefore parti*rly pertinent to thii dissertation. 

/ * 
/ .  './ - \ 

'~n interesting co-ntary on cultural integration is that 
by P.A,. Sorokin, S o c i a l  and C u l t u r a l  Dynamiae, V o l .  1 
(New York: American Book Co., 19371, Chapter 1. 



in a variety9 of tenmion. which mocial forces, usually 

institutionalised, operate to resolve. beyond that, -- 
ieties anticipate future stresses and strains by forsula- 

ting rules of behaviour or altering environmental condifions.. 

In this way custom and law function to minirise conflict 

and, where it persists, to channel it within tolerable 

bounds so that ultimately it may be resolved through .ors 
4 

institutional arrangement. ' Each law may therefore be 

viewed as a mgeneralised integrative instruanc. Thus, 

through elaborate rules of the game (culture), a society 

seeks the achievement of c-n purposes and'the reduction 

of disharmony. 5 

3~ailure to resolve these tensions may well give rim. &M , 

much pressure that a revolution results. This is andlogous 
to what happens when an earthquake occurs. Ir~~titutional 
change, like earth movents, reestablimhes an equilihrimn. . 
4 ~ o n f  lict is to be thought of here as a ntltidirwsional 
social process which covers not only individual relation-. 
ships but also the relationships of people to th#r non- 
humar.enviro-nt. It does not encompass the psycholo- 
gical conflict in which a person is torn between conflict- 
ing objectives. 

5 
'=he achievement of -n purposes or altruimm. including 
even outright self-sacrifice, ray have a genetic basin as 
was indicated in Chapter Pour, but there is m definite 
evidence for this. Such behaviour may just as well be in- 
culcated by learning,as coded for by genes. Indeed, it is 
likely that the specific genetic progr-ng of behaviow 
w u l d  be inadaptive in a corplex society bocatue of its 
inflexibility. A high degree of plarrtici y in htraa.beha- 
viour is more likely to be the major char k cteristic. 
Although the genetic benefits of kin selection m y  propel 



A t  times t h e  l i terature seems to arqhrsise this 

i n t e g r a t i v e  e lement  of  social l i f e ,  t h i s  tendency towards 

a moving e q u i l i b r i u m ,  and a t  other t ime8 t h e  srphasis is on  

change d c o n f l i c t .  I t  i s  l i k e l y  that this s h i f t i n g  (- 

sis i s  i n  r e sponse  t o  the c i r cums tances  o f  h i s t o r y .  Thru i n  

t h e  1 9 t h  c e n t u r y ,  perhaps  as  a r e s u l t  of  t h e  i n e q u i t i e s  o f  
4 

t h e  i n d u s t r i a l  r e v o l u t i o n ,  Harx and Engels  focussed  a t t e n -  

t i o n  on c l a s s  c o n f l i c t . (  And S o c i a l  D a r w i n i ~ t ~  such  as 

Spencer ,  imbued w i t h  t h e  i n d i v i d u a l i s t i c  and Zaiseer - fa i re  

s p i r i t  of  t h e  t i m e s ,  p rof  erred a l t e r k i i v e  i n t e r p r e t a t i o n s  

o f  social c o n f l i c t ,  o f t e n  based o n  S p e n c e r ' s  n o t i o n  o f  
7  " s u r v i v a l  of  t h e  f i t t e s t . "  Later, d u r i n g  and a f t e r  t h e  

t h e  development o f  human'socie ty ,  it is not  mo ruch t h e  
b i o l o g i c a l  determinism o f  a g e n e t i c a l l y  c o n t r o I l e d  beha- 
v i o u r  which is  a t  work,as t h e  b i o l o g i c a l  p o t e n t i a l i t y  o f  
t h e  b r a i n  and human c o n s c i ~ u s n e s s .  

6 ~ n  t h e  d i a l e c t i c a l  thought  d e r i v e d  from H e g s l ,  c o n f l i c t  
and i ts i n e v i t a b l e  r e s o l u t i o n  are o f  c e n t r a l  concern .  

' h a t o l  Rapoport p o i n t s  o u t  t h a t  H e g e l ' .  d i a l e c t i c a l  f o r -  
mu la t ion  of c o n f l i c t  w a s  a n t i c i p a t e d  two and a h a l f  
m i l l e n n i a  earlier by H e r a c l i t u s ,  and t h a t  t h e  &cia1 Darwin- 
i s ts  of t h e  n i n e t e e n t h  c e n t u r y  were a n t i c i p a t e d  \ i n '  the 
seven teen th  by Hobbes. H e  reminds u s  t h a t  t h e  i d e a  o f  
c o n f l i c t  pervades  p r a c t i c a l l y  a l l  human thought ,  and 
s u g g e s t s  t h a t  more-has been k i t t e n  on it t h a n  on  any o t h e r  

' 

s u b j e c t ,  w i th  t h e  p o s s i b l e  e x c e p t i o n s  o f  G o d  and l o v e .  
Conflict i n  Mbn-Made Environment, pp. 7 ,  18.  George Simmel 
w a s  one of t h e  f i r s t  t o  f o c u s  a t t e n t i o n  on  t h e  idea of  
c o n f l i c t  i t s e l f ,  and h i s  i d e a s  were l a t e r  r e s t a t e d  by Lewis 
Coser . I I 



Second World War, there wan a marked intere~t in integra- 

tion expressed as functionalism, structuralism, and, w r e  

recently, systems theory. The w r k  of Talcott Paraon8 

epitomises this stress on the harmony model of 8ociety 

whereby conflict is seen as alind of sickness of 8ociety. 
8 

One can infer that this is partly in reaction to the up- 

heavals of the time and partly a reflection of the function- 

alist, non-conflict, approach in the natural sciences which 

wexe emulated by the social sciences at this time and 

indeed still are. The pre'stige of the natural sciences 

seems to have been the reason for the similar situation 

that prevailed in geography after the Second World War. 

The functionalist models of the 'spatialists' still dominate 

the discipline, although there is an increasing interest in 

Marxian analysis. This interest parallels a more general 

opposition in the social sciences to the functionaiist model 

in recent years, largely under the influence of Marxian 

b *see for example, W x  Black, ad., The S o o i a l  Thoorie 
Talcott Parsons, (New York: Prentice-Hall, 1961), an for 

v 

7$0' 
a more general view, Denerath and Peteraon, System,Change 
and Conflict. The work of Talcott Parsons has been 
strongly attacked. 

p he core of much geographic thought, especially in economic 
geography, still lies in such functionalist d e l e  a8 those 
of von  hii in en, Christaller, and the Gravity Model. The 
work of David Harvey is representative of,recent interest 
in Marxian analysis. 



thought. lo In general, hovevcr, it is fair to say that the 

whole question of social conflict has been . 
geographic thought. l1 This is unfortunate 

both tqir functionalist and conflict &el6 
m 

part of the same evolutionary process. As 

neglected in 

if one views 

of .ociety as 

Leuis Coser put8 

it, "we deal here not with distinct realities but only with 

differing aspects of the same reality. Conflict and 

order are part of the same cybernetic system whereby, "both 

the cement& and the bre&ng of the cake of custom con- 

stitute part of the dialetic of social life. w13 

The focus in this chapter is on conflict rather 

than integration. It seeks, through the examination of 

representative examples of tensions found in the law of 

trespass to land and related torts, firstly, the relatively 

circumscribed objective of furthering geographic under- 

standing of territorial possession and it.' corollary the 

losee Demerath and Peterson, S~stem, Change and Conflict. 

"A noteworthy exception is Cox, Reynolds, and Rokkan,, 
Locational Approaches to Power and Conflict, (New York: 
Wiley, 1974). 

12~nternational Encyclopedia of the Social Scienooe, 
(Crowell Collier and MacMillan, 1968) 3, p. 235. 



invasion of territorial epace. And, beconda, more 
I I 

broadly and tentatively, it attempts to focus somas light 

on the role of conflict in the functioning of a culture. 

In this role, conf1ict.i~ not viewed as soenething patho- 

logical (unless, as with geytic mutations, there fs too 

much of it), but as something essentially creative, a part 

of the mechanism of evolution itself. 14. The di~cussion will 
Y 

not attempt to root out in detail the causes or function of 

spatial conflicts at all levels in .our world - an enormous 
task - but it will attempt to incorporate the social pro- * 

, cesses at work in adaptive change within an evolutionary 

framework. 15 

1 4 ~ s  Levis Coser puts it: wConflict pret;ents the ossifica- 
* s tion of social systems by exerting pressures for innova- 

tion and creativity; it prevents habitual accoQlPodation8 
from freezing into rigid p l d s  and hence progresmively 
impoverishing the ability to react creatively to novel 
circumstances. The clash of values and interests, the 
tension between what is and ought to be produce social I 

vitality." Coser also argues persuasively that con- i i 
flict has a very significant integrative element. Ibid., 
p. 235. a \ 

1 

- 

.l5~he significance of the work of Marx on conflict has 
already been referred to. Freud is another eminent 
thinker whose ideas are relevant to this discussion. 
He saw civilisation as a product of the clash between the 
incompatible demands of biological instincts and the 
process of sdbialisation (the upbringing of children 
can be viewed as a repression of individual desires and 
a strengthening of social conformity, and reflects well 
Freud's position) . Campbell, Conf Zic ts  Between B i o t o g i c a t  
~ n d  Social " ~ Z u t i o n ,  would appear to be reutating thin 
fundamental conflict referred to by Freud. 



\ 

The various tens&ons will be looked at in t e r w  of 

two general categories which are closely interwoven. The 

first of these is that tension that is inherent in all 

social relations whereby the interests of the individual 

(perhaps biologically motivated) must not be pumhed so far 

that the fundamental well-being and integration of the 

society is threatened. As such, social life can be thought 

of as a tacit bargain between individuals for mutual aid 

and benefit. 16 
/ Broadly speaking, the foregoing type of 

tension and the resulting conflict have been largely ne- 

glected in geographic thought. Far inore attention ham been 

paid to a second category of tension, that bbtween man and 

his environment. The whole body of thought that we call 
1 

environmentalism can be interpreted as an examination of * environmental challenges and human aMptation to these. In . 
particular the last hundred years or more ha6 seen rapid 

environmental changes as a result of industrialisation and 
./A 

considerable technological advances, and this hae wrought 

great changes in human behaviodwhich are reflected in the 

law. 

l6T?he histbry of Common Law torts can be thought of as a 
continuing search for a satisfactory equilibrium 
position between the individual's interest in both 
security and freedom of action. 



C 

Conflict Between the Individual and SocMty 

OYer Access to Geographic Space 

A pervasive characteristic of human geography 

during the last two decades has been the assumption that a 

society's behaviour and expressionl on the landscape can be 

analysed as a systemic whole. The constituent part. of 

this spatial organisation are seen as seeking out a 
, 

mutually adjusted equilibrium. The principal mechanism 

that geographers have relied on in explaining the systemic 

arrangement of things on the surface of the earth is 7 
'distance',which was interpreted by Tobler to mean that , 

"everything is related to everything else, but near thing8 

are more related. "I7  kent ti all^ what is meant by distance 
is 'accessibility' that is ito.say the more accessible one 

thing is to another the stronger is the potential inter- 

action. Unfortunately accessibility is by no means a 

straightforward function of distance. The geographic world 

is organised into 'territories' rather than 'fieldr', and 

the territorial restrictions on access reflect competition 

within a population for the control and use of space. 

Insufficiept attention has been paid to the obvious 

fact that geographi-ce is limited and that any 

"w.R. Tobler, "A Cwputer W v i e  Simulating Urban Growth in 
the Detroit Region", ~ c o n o m i c  Geography, 46, 1970;234-240. 



particular content inevitably excludes alternative 

contents. Furthermore a particular spatial order precludes 

other orders. Anyone who has packed a ruitcaae for a 

vacation knows the problem of deciding on both content and 

its arrangement. ~Zgerstrand makea a similar point when he 

says that, "as soon as one object has found a location, the 

space it occupies is not available for' h host of 0th- 
\ 

'weaker' objects and the ptobabjlity field of their loca- 
/ 

tion has changed. "I8 The iailure to adequately con~ider 

these aspects of the competitive process at work in the 

possession of scarce geographic space and its resources 

represents a significant lacuna in spatial analysis. 19 

~agerstrand. rightly complained that the notion of space as 

made up of distances has overtaken the notion of apace as a 

provider of room. 2 0  A more careful conaideration of cam- 

petition in societies such as ours will introduce into the 

'*lorsten ~lgerstrand, "t)cnuain of Human Geography", p. 71. 

19A.natol Rapport, Conflict in Man-Mde Bnvironm@nt, p. 187, 
observes that "Marxist theory puts allocation of re- 
sources at the basis of all major social conflicts, both 
endogenous and exogenous," and he suggest8 that "there 
is ample evidence that allocation of resources is, in 
fact, an underlying issue of many, perhaps most, social 
conflicts." 4 

*'digerstrand, 'Domain of H-n Geography", p.  70. - -  



equation of spatial organisation an enonaouu variety of 

crisscrossing interests of individuals, groups and, of 

course, society itself represented by the state. The 

proper and improper location of things in geographic apace 

is decided then, not solely by classical economic man (or 

even some close relation), but in latge part by cultural 

man who operates from within a wide variety of cultural 

21 frameworks. 

Thus it is that the smooth, efficient, and 

4 functionalist, abstract landscapes of spatialist geography, 

supposedly guided by the rationale of some invisible hand 

largely through the mechanism of distance, are in fact 

pockmarked with conflict. Thousands of individual interests 

concerning the use of space fight for survival. Indeed, so 
a 

complex and multitudinous are the 
4 

interactions, that 

perhaps we have more cause to wonder at the relative paucity 

of conflict than at its prevalence. Yet despite thim, the 

earth's surface has been and still is a battleground of 
I 

sorts, ranging from the destructive world wars of this 

century, through conflicts that arise from the use of urban 

*l~ote that, in any case, there can be no single optimal 
spatial arrangement where present worlds are different 
from past worlds and where one place is different from 
another. The functionalist approach is divorced from 
reality in direct proportion to its neglect of this 
temporal and spatial differentiation. 



space primarily for machines rather than people, and 

down to micro-geographic problems that are pomed by consid- 
'+,-& 

%eratioPs of privacy and personal space. Thia problem of 

proper spatial utilisation is nicely exemplified in a 

delightful children's book, The Pushcart War, which in about 

a conflict in the streets of New York between agresmive 

truckers and a band of pushcart peddlers who are.deter- 

mined to defend the 'freedom' of the streets. 22 The author 

makes the point (no doubt with tongue-in-cheek) that one 

would have to study geography for twenty years just to 
I 

locate the battlefi of our large modern wars, let alone 

all the smaller Today, on a smaller scale, we find, 

increasingly, interest groups lobbying for or against 

particular locational arrangements. Thus, on the one hand,. 

a neighbourhood may resist a drug treatment centre, a 

prison, a shopping-centre, or low-cost housing, and on the 

other hand, try to attract facilities such a8 parks and 

hospitals. 23 The optimal packing of space is primarily 

22~ean Merrill, The P u e h c a ~ t  War, (New York: Grosset and 
Dunlap, 1964). 

23~avid Harvey pointed out that much urban political activity 
is concerned with competition between neighbourhood6 to 
attract land uses with beneficial externality effecta on 
the one hand and to push those with negative externa3ity 
effects elsewhere. See his "Social Procesees, Spatial 
Form and the Redistribution of Real Income in an Urban 
System," The Cotston Papers 22, 1970 (Quoted in Cox, 



p r e d i c a t e d  6n  the e x c l u s i o n  of c e r t a i n  type. of land u8e 

and, a s  a c o r o l l a r y ,  t h e  i n c l u s i o n  of al ternat ive user and 

a s  such it h a s  a n  obvious  t e r r i to r i a l  dimension. 
24 Tres-  

p a s s  law, w i t h  i t s  paramount concern  w i t h  r i g h t s  o f  access, 

i l l u s t r a t e s  t h e s e  spa t i a l  a s p e c t s  and some o f  t h e  

fundamental t e n s i o n s  involved .  

Of c o u r s e ,  each  and eve ry  c a s e  i n  t r e s p a s s  l a w  

r e p r e s e n t s  a c o n f l i c t  of  some sor t .  A s  w i t h  to r t  l a w  i n  

g e n e r a l ,  most o f  t h e s e  c o n f l i c t s  are between i n d i v i d u a l s .  

Here, however, w e  s h a l l  look  more c l o s e l y  a t  the c o n f l i c t  

between t h e  i n d i v i d u a l  and t h e  s ta te  ( i n c l u d i n g  i t s  i n e t i -  

t u t i o n s ) , w i t h  r e g a r d  to  te r r i tor ia l  access. One o f  t h e  

most i n t e r e s t i n g  and r e p r e s e n t a t i v e  cases i n  this r e g a r d  is 

t h a t  of John E n t i c k ,  C l e r k ,  v .  Nathan C a r r i n g t o n  and t h r e e  

o t h e r s ,  Messengers  i n  Ord inar& t o  t h e  o in^.^' The p l a i n t i f f  

r 

Reynolds, and Rokkan, L o c a t i o n a l  Approaohee t o  Pouer and 
C o n f l i c t ,  p. 3 2 .  

2 4 ~ t  is t h e o r e t i c a l l y  p o s s i b l e  t o  i n t e r p r e t  a l l  m i a l  con- 
f l i c t  as being e s s e n t i a l l y  s p a t i a l  (even amdelq f o r  
p sycho log ica l  c o n f l i c t ,  such  as t h a t  of  N e a l  E . ' M i l l e r ,  
a r e  s p a t i a l )  , i n  the s e n s e  t h a t  it is u l t i m a t e l y  con- 
ce rned  w i t h  t h e  p r o p r i e t y  of t h e  l o c a t i o n  of some object 
o r  behaviour ,  or q u e s t i o n s  of  access to  a l o c a t i o n .  Of 
cou r se ,  such an  i n t e r p r e t a t i o n  is too g e n e r a l i s e d  to  be of 
g r e a t  use ,  b u t  it is n e v e r t h e l e s s  something t h a t  t h e  geo- 
grapher  might do  w e l l  t o  keep i n  mind. 



declared t h a t  t h  d e f e n d a n t s  had broke  i n t o  h i s  houme a t  7 
Westminster  i n d i d d l e s e x  i n  1762 and,  ainong8t other t h i n g s ,  

" read  ove r ,  pryed i n t o ,  and examined a l l  the p r i v a t e  papera ,  . 
books,  cc.  o f  t h e  p l a i n t i f f  t h e r e  found, whereby the' secret 

a f f a i r s ,  cc . of t h e  p l a i n t i f f  became wrongfu l ly  d i scove red  

and made p u b l i c .  "26  The d e f e n d a n t s  a rgued  that t h e y  had - 
s p e c i a l  j u s t i f i c a t i o n  under a  w a r r a n t  from the Earl of 

H a l i f a x  who was a  S e c r e t a r y  of  S t a t e .  
I 

E n t i c k ,  a p p a r e n t l y ,  had been w r i t i n g  s e d i t i o u s  

weekly pape r s ,  e n t i t l e d  The Monitor, or British Freeholder 

and t h e s e  were s a i d -  t o  c o n t a i n  "g ros s  and scanda lous  re- 

f l e c t i o n s  and i n v e c t i v e s  upon H i s  Ma je s ty ' s  Government, . 

J and upon bo th  Houses o f  Par l iament . "  The Lord Chief  J u s t i c e ,  

Lord Camden, s t a t i n g  that t h e  case was "of t h e  u tmos t  con- 
I 

sequence t o  t h e  p u b l i c , "  h e l d  t h a t  t h e  S e c r e t a r y  o f  S t a t e  

had no j u r i s d i c t i o n  to  g r a n t  a war ran t  " t o  b reak  open door s ,  

l o c k s ,  boxes,  and t o  s e i z e  a man and a l l  h i s  books, &c. i n  

t h e  f i r s t  i n s t a n c e  upon an  in format ion  o f  h i s  be ing  g u i l t y  

of  p u b l i s h i n g  a libel." I n  t h i s  case t h e r e  had been no 

p rev ious  summons, examina t ions ,  hea r ing  o f  the p l a i n t i f f ,  or 

proof t h a t  he was t h e  a u t h o r  o f  t h e  sup&sed l i b e l s .  " I f  

t h i s  i s  l aw , "  t h e  Chief J u s t i c e  commente , . " i t  w u l d  be 4 

2 6 ~ b i d .  T h i s  and t h e  fo l lowing  q u o t e s  a r e  t aken  from t h e  
r e p o r t  i n  2 W i l s .  K.B. 275.  



found i n  our  books, bu t  no uuch lqw ever  eximted i n  t h i n  . 

country."  Indeed, i f  t h e r e  w a r  such a law, 'it would 
i 

d e s t r o y  a l l  t he  comfortu o f  eoc ie ty ;  for papers  are o f t e n  

t h e  d e a r e s t  p roper ty  a man can have." Am t h e  Chief Jur -  

t i c e ' s a i d ,  " i f  a man is punishable  f o r  having a libel i n  

h i s  p r i v a t e  custody .,, h a l f  t h e  kingdom would be g u i l t y . "  

The c o u r t  concluded t h a t  t h e  warrant  was wholly i l l e g a l  and 

void,  s t a t i n g  t h a t  "our l a w  is w i s e  and merc i fu l ,  and 

supposes every man accused t o  be innocent  be fo re  he is tried 

by h i s  peers.'" A s  f o r  t h e  t r e s p a s s  it w a s  s a i d  t h a t  mour  

law holds  t h e  p roper ty  of every man s o  sac red ,  that  no man 

can set h i s  f o o t  upon h i s  neighbour 's  c l o s e  wi thout  h i s  

l eave ;  i f  he does he i s  a t r e s p a s s e r ,  though he does no 

damage a t  a l l ;  i f  he w i l l  t r e a d  upon h i s  neighbour 's  

ground, he must j u s t i f y  it by law." 

Few, today, would d i s p u t e  t h e  genera l  p ropos i t ion  . 
t h a t  nobody, inc luding  agen t s  of t h e  s t a t e ,  can invade 

p r i v a t e  proper ty  wi thout  l a e f u l  j u s t i f i c a t i o n .  Y e t  emerg- 
4 

ing even t s  i n  Canada i n  1978 have shown t h a t  R.C.M.P. 

o f f i c e r s  have indeed e n t e r e d  such proper ty  wi thout  the 

necessary  warrants  and have even removed papers  f o r  copying, 

and sought t o  j u s t i f y  t h i s  on t h e  basis of  expediency. This  

i n d i c a t e s  t h e  ongoing d e l i c a c y  of t h e  balarrce betweem both 

t h e  s e c u r i t y  and freedom of t h e  i h d i v i d u a l ,  and t h e  



concomitant need t o  be c o n s t a n t l y  v i g i l a n t .  
2 7. 

Yet t h e  p r e s e n t  tendency, perhaps s u r p r i s i n g l y ,  
\ 

seems t o  be towards  extending t h e  powers of t h e  p o l i c e  and 

o t h e r  p u b l i c  o f f i c i a l s  t o  e n t e r  and s e a r c h  premises  a n d .  

s e i z e  c h a t t e l s  t h e r e .  The Canadian Government, f o r  example, 

has  argued f o r  t h e  v a l i d i t y  of t h e  R.C.M.P.'s a c t i o n 6  i n  

genera l ,  though n o t  n e c e s s a r i l y  i n  s p e c i f i c  i n s t a n c e s .  I t  

t h u s  appears  t h a t  t h i s  i s  p u b l i c  p o l i c y  i n  Canada, and 

perhaps i n  B r i t a i n  a s  w e l l .  Lord Denning, f o r  i n s t a n c e ,  

one of t h e  most l iberal of B r i t i s h  judges, argued t h a t  " i n  

t h e s e  p resen t  t i m e ,  w i t h  t h e  ever- increas ing  wickedness 

t h e r e  is about ,  honest  c i t i z e n s  must h e l p  t h e  p o l i c e  bnd 

no t  hinder  them i n  t h e i r  e f f o r t s  t o  t r a c k  down cr imin-  

a l s :  y 2 *  In t h e  same v e i n ,  J u s t i c e  Ackner s a i d ,  i n  t h e  
0 

unreported B r i t i s h  case  of G a r f i n k e l  v .  Metropolitan PoZioe 

?ommissioner, 1 9 7 1 ,  t h a t :  
4 

. . . it i s  accepted t h a t  t h e  law on t h i s  . 
s u b j e c t  can be s t a t e d  q u i t e  s h o r t l y ;  
Where police o f f i c e r s  e n t e r  a man's house 
by v i r t u e  of a warrant  then, i f  i n  t h e  
course of t h e i r  s e a r c h  they  come ugmn any 
goods which show him to  be impl ica ted  i n  
some crime o t h e r  than  t h e  crime f o r  which 
t h e  warrant  was d i r e c t e d ,  they  may t a k e  

*'see P e t e r  Burns, 'The Law: C a l l i n g  Mountie. t o  Accountm, 
T h e  P r o v i n c e  (Vancouver newspaper), May 10, 1978. 

t 

28L' i ic  F a s h i o n e  (West W a l e s )  Ltd. I). J o n e ~ .  



them p r w i d d  they act  p a s o n a b l y  a d  . 29 d e t a i n  khem no l onger  than is necessary.. 
4 

A r e c e n t  B r i t i s h  Columbian case KoeZ88 v .  Bourque, 

Simmondr and ~ i a o ~ ~  provides  another example &.re .the 
\ 

pub l i c  i n t e r e s t  was p r e f e r r e d  t o  that o f  the r igh ' t s  of the 
- 

i n d i v i d u a l .  The case w a s  decided by t h e  Supreme Court  of 

Canada on an  appeal  from t h e  judgement of the B r i t i s h  

Columbia Court  of Appeal which all&ed a n  appeal  a g a i n s t  
? - - -  

judgement awarding d w g e a  f o r  t r e s p a s s  a g a i n s t  three p o l i c e  
> 

o f f i c e r s .  The o f f i c e r s ,  be l i ev ing  t h a t . 0 -  Bdmund Cheeme, 

a l s o  known a s  B i l l y  Deans; f o r  whom there were three ou t -  

s tanding  W n t r e a l  warrants ,  w a s  i n , t h e  a p a r t r e n t  o f  the 

a p p e l l a n t  Eccles ,  knocked on the apartment door, i d e n t i f i e d  - 
themselves, and searched f o r  cheese  wi thout  success .  The 

Supreme Court he ld  t h a t  t h e  appeal should be d i b i m s e d  

s i n c e  t h e  o f f i c e r s  had m e t  t h e  basic requirements  which 
1 

were t o  give:  (1) n o t i c e  of presence by knocking or r i n g i n g  
2 

--t 

a doorbe l l ;  ( 2 )  notice of  a u t h o r i t y  by i d e n t i f y i n g  t h r -  

s e l v e s  a s  law enforcement o f f i c e r s ;  and, 3 n o t i c e  of 

purpose by s t a t i n g  a lawful  reason. f o r  e n t r y .  
. . 

2 9 ~ e e ,  C h o n i  v .  Jono., ' (19701 1 Q . B .  693 per Lord Dcnning, 
M.R. p .  706b. 

3 0 ~ c 2 1 e s  v .  Bourque, Zimnond.  and U i a e  I19751 1. Y.Y.R. 
609, 1 



J u s t i c e  Dickson, i n  dismissing the a TI, W e n t  

back t o  v in tage  common'law and quoted Semaylne ' r  Caue (1604) 

a s  fol lows:  " "That t h e  house of everyone i a  to hir as h i s  

castle and fortress, a s  w e l l  f o r  h i s  defence a g a i n a t  i n j u r y  

and v io lence ,  a s  f o r  h i s  repose." H e  stressed that t h i s  

was a p r i n c i p l e  fiG ,entrenched i n  our  ju r inprudwce .  

That, t h e n ,  is  t h e  basic p r i n c i p l e ,  a# 
i m p r t h n t  today as i n  Biblical tines (Deu- 
teronomy 24:lO) or i n  t h e  1 7 t h  century .  
But t h e r e  are occas ions  when t h e  i n t e r e s t  . 
of  a p r i v a t e  i n d i v f d u a l  i n  t h e  s e c u r i t y  of 
h i s  house must y i e l d  to  t h e  p u b l i c  i n t e r e s t ,  
when the  p u b l i c  a t  l a r g e  has an i n t e r e s t  i n  
t h e  process  t o  he executed. The criminal 
is no t  bmne from arrest i n  h i s  own haw 
nor i n  t h e  hune of one of  h i s  f r i endn .  So 
it is t h a t  in  Sema&neta Caee a l i m i t a t i o n  
was p u t  on t h e  " c a s t l e w  concept and t h e  
Court  reso lved  tpt (p. 195) : 

"1n' a l l  c a s e s  when the King is party, t h e  - 
s h e r i f f  (kf the doors be n o t  open) may break 
t h e  p a r t y ' a  house, e i t h e r  to  arrest him, or 
t o  do o t h e r  execut ion  ~f the K ' s  p rocess ,  if 
otherwise  he cbraot enter.' But before he 
breaks it, he ought to  s i g n i f y - t h e  ewe of 
h i a  comin , and to make requeqt  to,kpea 

3! 
d- 

doors.  " 
. , f 

I t  w a s  t h e  Cour t ' s  V i e w  t h a t  no p lace  can be allwed to  

g i v e  a c r imina l  f u g i t i v e  sanctuary .  There lust, -over, be 

reasonable  and probab1e:grounds f o r  be l i ev ing  t h a t  t h e  

' l ~ e e  Senayno 's Caas ( l f 0 4 ) .  

3 2 p c c l e s  v .  Bourque e t  a2.p. 611. The t r a d i t i o n a l  demand 
t o  open doors  was, "Open i n  t h e  n m  of t h e  King." 



# 

> 
person sought is within the prmnises. 

An alternative viewpoint has been presented that 

suggests that EccZes v. Bourque et at. opens the door to 

abuse in police entry practices, and'should be viewed with 

concern. 33  The argument was made that additional obliga- 

tions "should be fixed upon a police officer who seeka to 

enter premises belonging to a stranger." It,was suggested 
' 

that forcible entry, without a warrant, to the premises of 

innocent third parties should only be permitted in special 

circumstances, thus ensuring "a healthy balance between the' 

intereats of the state and of the individual -,a balance 

less likely to be achieved by a police officer whose aim is 

maximum crime controP"and thus by implication not the other 
, 

fundamental value of the maximum protection of individual 

. 3 4  rights. 

33Marilyn MacCrimmon, note on "Trespass-Arrest without 
Warrant-Announcement-Circumstances Just fying Police 
Entry into Dwelling of Innocent Third Pa $ ty - EoaZes v .  
Bourque et al. ', U. B. C. Law Review,  vol. 9, 1, 1977. 

3 4 ~ n  Earrieon v .  Carswell, p. 686, Laskin, C.J.C. in arguing 
(in a sanewhat different context) for-a balancing of 
rights, stressed the need for a consideration of the 
relativit9 of rights involving advertence to e o c i a l  pur- 
pose as well as to personal advantage- Tb4 balancing of 
rights doctrine, however, is generally =re prevalent in- 
the U.S.A. than it is in Cumonwealth countries, as befits 
the constitutional hibtory of the United Staten. 



I n  c i v i l  cases the rule is indeed  R U C ~  =re, 

s t r i n g e n t ,  f o r  i f  a s h e r i f f  's o f f i c e r s  e n t e r s  a .trangerta 
* \ .  

house h e  does  so a t  hi. peril. a@ w i l l  be g u i l t y  of kres -  

pass i f  t h e  person  o r  good8 h e  is l o o k i n g  f o r  are &t i n  

f a c t  t h e r e .  Thus i n  Cooke v .  B i r t  (1814) J u s t i c e  Dallas 

s a i d :  'The s h e r i f f  may e n t e r  ' the  house d f  a stra&.r. i f  t h e  

door be open, b u t  it is  at h i s  p e r i l  whether  the, g w d d  be 

found t h e r e  o r  no t ;  i f  t h e y  be n o t ,  he is a t r e 8 p a s r e r .  " 3 5  . 

T h e r e  is  a l s o  t h e  case o f  Uorrish v .  Murrey (1844) i n  which 

B Fon Alderson s a i d  t h a t :  L 
q 

. . . t h e  p l e a  amounts t o  no more t h a n  this ,  
t h a t  t h e  d e f e n d a n t e  had r e a s o n a b l e  ground 
t o  s u s p e c t  t h a t  t h e  p a r t y  sough t  t o  be 
a r r e s t e d  w a s  i n  t h e  p l a i n t i f f ' n  house; b u t  
i t  t u r n s  o u t  t h a t  s h e  was not there. A 
p a r t y ,  however, vho e n t e r s  t h e  house  o f  a 
s t r a n g e r  t o  s e a r c h  f o r  and arremt a d e f e n  rn 

dan t ,  c an  be j u s t i f i e d  o n l y  by t h e  e v e n t .  36 

Once a g a i n  w e  see how a g e n e r a l  r u l e  has  t o  be match& to  a 

p a r t i c u l a r  s i t u a t i o n .  . 
T h i s  i s  nowhere clearer t h a n  i n  the q u e s t i o n s  raised 

i n  the i n t e r e s t i n g  case of Southam v .  Smout. 37 T h i s  w a s  a n  

appea l  by  the d e f e d n t ,  S t ,  from a f i n e ,  of 4 1 0  f o r  

B 

3 5 i o o k e  v .  Bir t  (1814) .  5 T m t .  7 6 5 . '  

3 7 ~ o u t h a m  u .  Snout, p. 1-04. 



a a s s a u l t i n g  a b a i l i f f  i n  the e x e c u t i o n  o f  h i s  du ty .  The 

a p p e a l  (which w a s  d i s m i s s e d )  dealt w i t h  the q u e s t i o n  o f  

whether t h e  e n t r y  of t h e  t w o  b a i l i f f s  w a s  l awfu l .  The 

c i r cums tances  tha t  w e r e  r e p o r t e d  are as fo l lows :  

Two b a i l i f f s  went t o  e x e c u t e  a county  
c o u r t  w a r r a n t  for  t h e  arrest o f  a debtor. 
N o t  f i n d i n g  t h e  d e b t o r  a t  h e r  house,  t h e y  
went t o  t h e  house of ' he r  daugh te r  and son- 
in-law. B a i l i f f  B went t o  the f r o n t  door 
which w a s  c l o s e d ,  b u t  n o t  locked n o r  bolted. 
Afte-r  knocking t w o  or t h r e e  times, the door 
came ,open and he e n t e r e d  t h e  house., where 
he found t h e  d e b t o r .  Thinking t h a t  the 
arrest might be d i f f i c u l t ,  he  opened t h e  
back door and le t  B a i l i f f  S. i n .  The 
householder ,  r e s e n t i n g  t h e  b a i l i f f s 8  e n t r y  
w i t h o u t  h i s  permiss ion ,  t o l d  t h e  bai l i ffs  t o  
l e a v e  and,  on t h e i r  n o t  l e a v i n g ,  h e  tried 
t o  push B a i l i f f  S i n t o  t h e  ~ t r e e t , ~ l s i n g  
no more f o r c e  t h a n  w a s  r ea sonab le .  

The burden w a s  on t h e  p r o s e c u t i o n  t o  show t h a t  t h e  complain- 

a n t  w a s  n o t  a t r e s p a s s e r ,  and t h i s  depended on the  r i g h t  of 

a s h e r i f f ' s  o f f i c e r  t o  e n t e r  a house t o  e x e c u t e  c i v i l  

p rocess .  I t  w a s  established i n  Semayne ' 8  C a e e  t h a t  i n  c i v i l  
7 

\ p r o c e s s  i f  t h e  door is open t h e  s h e r i f  f may e n t e r ,  b u t  he 
a 

may n o t  b reak  i n .  The q u e s t i o n  i n  S o u t h a m  v .  Smout  w a s  

what is t o  happen where t h e  door i s  uhut  b u t  n o t  locked ,  

bolted o r  ba r r ed?  Lord Denning came t o  t h e  conclusion t h a t  

where a man l o c k s ,  bolts or bars h i a  door, he  
makes it clear t h a t  no one is to  come i n ;  
whereas,  i f  he l e a v e s  it open,  o r  i f  he j u s t  

38~bid., p.  1 0 4 .  For t h e  r i g h t  of  a sheriff to  break  open 
a door ,  see 34 Y a i s t u r y  ' a  Laws (3rd  edn.)  pp. 685-687. 



ebuta it and , a l l  that i s  needed is to t u r n  
t h e  handle  o r  l i f t  t h e  l a t c h  or g i v e  it a 
push, then  he g i v e s  a n  implied i n v i t a t i b n  t o  

ge o p l e  who- have lawful  bus iness  -to coare 
i n . 3  

C lea r ly  accessibility is a  much more s u b t l e  t h i n g  than  a  

layman might suppose! It would no t ,  however, be lawful  t o  

e n t e r  through an unfastened window. I n  Rash v .  Lucas, 

J u s t i c e  Lush s a i d ,  4 0  

/ 

The ground of hold ing  e n t r y  through a 
c losed  bu t  unfastened door t o  be l awfu l ,  
i s  t h a t  access  through t h e  door ie t h e  
usual  mode of access ,&nd t h a t  t h e  l i c e n c e  
from t h e  occupier  to  any one t o  e n t e r  who 
has  lawful  bus iness  may t h e r e f o r e  be im- 
p l i e d  from h i s  l eav ing  t h e  door unfastened. 
Entry through a  window is not '  t h e  usua l  
mode of  e n t r y ,  and t h e r e f o r e  no such l i c e n c e  
can be implied from t h e  window being l e f t  
unfastened.  

W i t h  regard  t o  t h e  important ques t ion  of a  s h e r i f f ' s  

7 .  o f f i c e r  going t o  a  stranger's house to  execute  process, Lord 

Denning i n  Southam v .  Smout reaff i rmed t h e  l a w  t h a t  " i f  t h e  

goods are not  t h e r e  o r  i f  t h e  person whom he seeks  is n o t  

p resen t ,  then he is  g u i l t y  of a  t r e s p a s s . "  I n  Lord Denning's 

v i e w ,  " i t  would be p u t t i n g  f a r  t o o  much p o w e r  i n t o  t h e  hands 

of sher i f f ' s  o f f i c e r s  o r  b a i l i f f s  i f  it was open t o  them t o  
t 

excuse an e n t r y  by saying t h a t  they had reasonable  grounds. 

.I 

4 0 ~ q s h  v .  L ~ r a t 7  (1867).  L . R .  2 Q.B. 593.  



, 
They might go and invade a person's house too easily 

without justification." i . , 
s/ 

Another Mustration of the jealous preservation of 
/ 

the individual ' a, right to deny access in civil matters, an 
t. 

' A  

I 
opposed to criminal ones, is Watson v .  Mur~ay and Co. 

4 1  

The defendants, who were sheriffs' officer., m i h d  goods 

f . in the plaintiff's shop (a ladies' and children's out- 

fitters) under writs of fieri '*' But in dding .o 

they exceeded theit jurisdiction, and it waa'held that each 

of the following acts of the officers constituted trespass: 

(1) locking the plaintiff's premises when they had lotted 

the goods for the purpose of a sale and thus excluding her; 

( 2 )  opening her premises for a public viewing of the 

. goods; C3) and putting up posters on the window of the 

plaintiffs shop advertising the sale. 

These trespasu cases (and there are auny others of 

similar nature43) illustrate clearly the ongoing tenuionu 

between the individual and society over queetiona of access 

. - 

4 1 ~ a t s o n  v .  Murray and Co. , [I9551 All E.R., 1 Q.B.D. 350. 

4 2 ~ i e ~ i  f q c i o s .  A writ of execution in an action of debt 
L or damages. 

\ 

\ 
4 3 ~ o r  an interesting but brief note on "Search and Seizure 
and the Law Regarding Trespass" in the context 0f'U.S.A. 
law, see B a y l o r  Law Review, 1970, XXII, 561. 



t o  geographic  space .  As such t h e y  are b u t  a s m a l l ,  a l t hough  

n o t  ~ n r e ~ r e s e n t a t - i v e , ~  pa r t ,  o f  a complex and conmtant ly  

evo lv ing  r e l a t i o n s h i p  between,multitudinoum I n t e r e m t a  that 

have t o  do  w i t h  q u e s t i o n s  of terr i tor ial  accosa, and u l t i -  

mate ly  t h e  c o n t r o l  and u s e  o f  geographic  8p.c.. They 

r e p r e s e n t ,  a t  b e s t ,  a p r e c a r i o u s l y  ba lanced  and deep-ma ted  

s t r u c t u r e  of human behaviour ,  which, w h i l e  e a s i l y  t a k e n  f o r  

g r a n t e d ,  has  profound i m p l i c a t i o n s  f o r  spat ia l  behaviour  

and o r g a n i s a t i o n .  I t  is through  t h e  r e s o l u Q i o n  o f  the 

con t inu ing  c o n f l i c t s  that  a r i s e  between i n d i v i d u a l s  and 

t h e i r  s o c i e t y  a s  a r e s u l t  of  s h i f t i n g  i n t e r e s t .  and circm- 

s t a n c e s ,  t h a t  a c u l t u r e  evo lves ,  and a l t h o u g h  i n  p a r t i c u l a r  

- cases t h e  geographic  impact  may appear  minimal,  cumula t ive ly  

it is of c o n s i d e r a b l e  s i g n i f i c a n c e .  4 4  

Adapta t ion  of T r e s p a s s  Law and Re la td  T o r t s  t o  
Changing Environmental  Cond i t i ons  

The whole body of  t r e u p a s s  l a w  s t a n d s  as  a monument 
,- 

t o  c u l t u r a l  e v o l u t i o n  and to  t h e  gen ius  of t h e  C-n Law 

lawyers  who have responded t o  t h e  v a r i o u s  and a w g i n g  cir- 

cumstances of l i f e .  The case8 &iscussed i n  this s t u d y  bear 

w i t n e s s  t o  i t s  a d a p t a b i l i t y  and t o  i t s  having come to  term 

4 4 ~ h e  role of the l a w ,  o f  cou r se ,  is  t o  h e l p  i d e n t i f y ,  
d e f i n e ,  and fornra l i se  some of the more Isportant c o n f l i c t s ,  
and u l t i m a t e l y  t o  r e s o l v e  them. 



(or to  i ts  s t r u g g l i n g  t o  do  so) with  such modern develop- 

, ments a s  o v e r f l y i n g  a i r c r a f t ,  dangerous machines, and 

shopping-centres,  I t  does n o t ,  of  course ,  fo l low t h e r e f o r e  

t h a t  t r e s p a s s  l a w  h a s  kep t  pace i n  a l l  re8pect8 wi th  changes 

i n  t h e  c o n d i t i o n s  of l i f e .  N o t  only is t h e r e  some inevita- 

b l e  l a g  i n  t h e  response  of t h e  law, t h e r e  i m  also the f a c t  

t h a t  a s  a  r e s u l t  of i t s  h i s t o r i c a l  d e f i n i t i o n  it may n o t  be 

a b l e  t o  cope wi.th modern innovat ions,  so that  new v e h i c l e s  

of s o c i a l  purpose must be developed. 

I n  t h i s  s e c t i o n  we w i l l  look a t  some u ~ u t h o r i s e d  

t e r r i t o r i a l  i n t r u s i o n s  that have developed i n  modern 

s o c i e t y  as a r e s u l t  of i n d u s t r i a l i s a t i o n ,  urbanimation, and 

t h e  development of modern technology; i n t r u s i o n s  t h a t  

seve re ly  test t h e  maxim t h a t  t h e  l a w  "bounds every man's 

property and i s  h i s  fence .  Whereas, i n  t h e  previou8 

s e c t i o n ,  t h e  d i s c u s s i o n  revolved around q u e s t i o n s  regarding  

r i g h t s  of access ,  i n  t h i s  s e c t i o n  the mpharir w i l l  be on 

a c c e s s i b i l i t y  i t a e l E .  

P o l l u t i o n  - Few terms i n  t h e  l a s t  decade can  have had more 
I. 

s i g n i f i c a n c e  than  t h a t  of  p o l l u t i o n  i n  any d ims  ion  o f  the - r= * 
r e l a t i o n s h i p  between man and h i s  environment.  he hst 
obvious a t t r i b u t e  of p o l l u t i o n ,  from a  geographic p o i n t  of 

"see, Star v .  Rookseby (17111, 1 Salk .  336; 91 E.R. 295-  



view, is that it is something out of place. It is also 

something brought about by induntrialisation and modern 

technology. 46 

Trespass 

things that are 

law, of course, has much to nay about 

out of place. - Nevertheless, in general, 

the control of pollution and the protection of the envir- 

onment from its effects are beyond the scope of trespass 

law. These objectives are more usually attained today - 
throrigh specific legisl\tion. 4 7  There are, hkmver, exam- 

"& ples where the trespass a ion has been used f o r  environ- 

mental suits. Writing in 1973, McLaren reported that there 

was only one decision in Canada in which "that theory 

has been used. " 4 8  This was the case of Young v .  Port 

. 
46~eter Haggett, in answering the que~tion, What do pollu- 

tants have in CO~XIIO~?, writes: mPerhape the mhplest 
answer is that each represents a substance which, in terms 
of man's environment, is in. the wrong place, at the wrong 
time, in the wrong amounts, and in the wrong physical or 
chemical form." 'Geography: A Modern Synthesis, 2nd edn., 
p. 183. 

4 7 ~ h u s  in t if not all, modern Co-n L a w  jurisdictions 
there is legislation to control water and atmonpheric 
pollution, nuc1ea.r 'pollution' and waste disposal, and, 
more often at the local level, regulations dealing with 
the abatement of noise. 

"J .P.s. MCLaren, 'The Law of Torts and Pollutionm, (special 
lectures of the law society of Upper Canada) in New DeoeZ- 
3 p m e n t s  in t h e  Law of Torts (Torontp: Richard de Boo, 
1973), p. 310. I have no evidence to dispute McLaren's 
statement, but nevertheless I find it difficult to accept. - . 



F r a n c i s  Pulp and Paper  (1919) in which soot and carbon 
1 

from the defendants chimney was depotsited on the 

plaintiff s property. Justice Masten indicated that the 
'# 

plaintiff had a cause of action in trespass. 
49 

A further, and more recent decision ie that of 

Kerr e t  a l .  v .  R e v e l s t o k e  B u i l d i n g  M z t e r i a l s  L t d .  (1977). 
50 

Mr & Mrs Kerr built a motel in 1951 in an area of tran- 

quility and beauty in southwestern Alberta. It attracted 

a clientele who appreciated the rustic log cabins and the 

natural environment. In 1958, a lumber company built a . 

planing mill and teepee burner across the road from the - 

motel. Mr 6 Mrs Kerr complained about the snmke, uaw- 

dust, ash, and noise, and altho.ugh the lumber campany tried 

to improve the situation, the Kerrla eventdlly closed the 

motel in 1971. They then brought an action for damage6 

for ,trespass, nuisance and negligence, and a186 sought an 

order to restrain the lumber company from continuing its 

earlier actions. 

The Alberta Supreme Court found the lumber company 

liable for trespass and nuimance, but not for negligence. 

4 9 Young v .  Fort Franc i s  Pulp and Paper  Co. (lglg), 17 
O.W.N. 6, affirmed 17 O.W.N. 466 (C .A . ) .  

50 Kerr e t  a l .  u .  R ~ v e l s t o k e  B u i l d i n g  E h t e r i a l s  L t d .  (1977) 
71 DLR (3rd) 134. 



The c o u r t  awarded damages o f  $30,000 b u t  d e n i e d  the o r d e r  

r e s t r a i n i n g  t h e  company from c a r r y i n g  o n  i ts buminerr .  I t  

he ld  t h a t  i t  w a s  t r e s p a s s  t o  cause  any p h y s i c a l  object or 

noxious s u b s t a n c e  to  e n t e r  a n o t h e r ' s  l and .  I t  a1.o found 

nuisance  ( i n t e r f e r e n c e  w i t h  t h e  u s e  and enjoyment o f  l a n d ) ,  

p r i m a r i l y  because  of t h e  n o i s e  which came f r m  the m i l l ,  

/ which was loud enough to  i n t e r f e r e  w i t h  o r d i n a r y  conversa-  

t i o n  nearby and which w a s  d e s c r i b e d  as . 'whiningm and 

" e a r p i e r c i n g " .  

The eminent  American j u r i s t ,  P r o e s e r ,  p o i n t 8  o u t  

t h a t  i n  t h e  United S t a t e s  some c o u r t s  i n 8 i s t  upon the e n t r y  

of something t a n g i b l e ,  w i t h  a p p r e c i a b l e  mass, and v i s i b l e  

t o  t h e  naked eye ,  before '  t r e s p a s s  can  be found, so t h a t  

i n d u s t r i a l  d u s t  of  noxious  fumes w i l l  n o t  be endugh. 51 He 

s u g g e s t s  t h a t  t h i s  may be a r e s u l t  of t h e  r g f u s a l  of 

a n c i e n t  *cour t s  t o  t a k e  i n t o  account  what cou ld  not be seen .  

I n  any c a s e ,  t h e r e  a r e  now a number of d e c i s i o n s  whera the 

e n t r y  of  i n v i s i b l e  g a s e s  and miscroscopic  p a r t i c l e s  t h a t  do  

harm a r e  found t o  be a trespass. 52 ~ ros sa r  s u g g e e t s  that 

' l ~ i l l  m L.  P r o s s e r ,  Handbook df t h e  Law of T o r t . ,  4 t h  edn. A' 
5 2 ~ b i d .  ~ r o s s e r  quo te s  t h e  fo l lowing  examples: Gregg v .  

Delhi-Taylor  O i l  C o r p . ,  1961, 162 Tex. 26, 344 S.W.Zd., 
4 1 1  ( g a s ) ;  M a r t i n  v .  Reynolds M e t a t e  Co., 1959, 221 Or. 
8 6 ,  342 P.2d 790; cert .  den ied  362 U.S. 918 (gaa  and 

* 



\ 
there is even a possibility that light rays falling upon 

the land might be a trespans. 53 

It would appear from the W r 4 c a n  cares that the 

use of trespass actions in dealing with pollution is 

potentially more extensive than in Cornroanwealth countries. 

This is borne out by Prosrer's observation that The 

Restatement of Torts has abandoned any distinction between 

direct and indirect invasions where there is an actual 

entry of a person or thing upon the plaintiff's land, and 

classes both as trespass. 54 In Oregon and Idaho crop 

dusting law permits recovery against the aerial applica- 

tor "based on a trespass theory, without a showing of 

negligence, where damage to property is caused by a drift 

of chemicals applied on other land. In Loe u. Lenhordt 

microscopic deposit) ; Reynolds Metals Co. v .  Martin, 9 
Cir. 1964, 337 F.2d 780 (same); Hall v .  De Weld Niaa 
i ' r ~ r p .  , 1956, 244 N . C .  182, 93 S.E.2d 56 (dust) ; Zimme'r 
v .  Stephenson, 1965, 66 Wash. 2d 477, 403, P.2d 343 
(spark); Martin v .  Union Pac. R. Co. Or.1970, 474 P.2d 
739 (fire). 

S4~bid., p. 65. See, Restatement of t h e L a w ,  Seoond: Torts, 
359, s.158; 2d. [Rev. 6 Enl.),(St'. Paul: Amezican Law 
Institute, 19651, 2 v. 

5 5 ~ .  S .  Carsey, 'Crop Dusting - The Evolution .and Present 
State of the Law", The Forum 6, 1990, 1, p. 15. -1 have - 
drawn from this artiqle in the brief discussion of crop 
dusting. 

, * 



(1961) t h e  Oregon Supreme Court asked the q u h . o n r  i 

" S p e c i f i c a l l y ,  upon what theory ,  i f  .any, i8"40rw l iabh~ for . 

t h e  misca r r i age  of  a e r i a l  spraying  act ivi ty . . .? '  56 rk 
t , 

p l a i n t i f f ,  whose c r o p s  were d e f o l i a t e d  b y ' d r i f t ,  brou h - u' 
h i s  c a s e  i n  trespass wi thout  a l l e g i n g  negl iganee.  The.  

c o u r t  f  i.rst c i t e d  Prosser t o  t h e  e f f e c t  ' t h a t  a t  Crr rnn  Law 

every unauthoriaed e n t r y  upon t h e  soi l  of ano* w a 8  a 

t r e s p a s s ,  and t h e n  it drew up& t h a  Ree tatenqnt  of Torte  

f o r  t h e  p ropos i t ion  t h a t  " l i a b i l i t y  w i l l  be inwd . i n  c the 

c a s e  of  an  u n i n t e n t i o n a l  i n t r u s i o n  only when it ar"isemeout 

of negl igence ,  os t h e  c a r r y i n g  ,on of an e x t r a  hazardous 

' n 5 7  1n. t h e  cour tm.  opinion t h e  dangerbum charac- a c t i v i t y .  

t e r  of a e r i a l  spraying  had been s u f f i c i e n t l y  w e l l  recog- 
, 

nised t o  br ing  it wi th in  t h e  propos i t ion .  . . 

T h i s  p o s i t i o n  is  analogous t o  t h e  b l a s t i n g  cases. 58 

* Some American c o u r t s  have held t h a t  i n j u r i e s  due  to  

. b l a s t i n g  v i b r a t i o n s  were i n d i r e c t  (as opposed to  t h e  a c t u a l  

* 

of Torta ,  359 8.158 and 390 8.165. 
m 
m+ 1 

'*/ee the c0mment .b~ He l fa r i ch ,  "Blas t ing  i n  N e w  Yorkq 
!A Reappraisal  of t h e  Trespaam - Vibra t ion  Dis t inc t ion ' .  
For c a s e s  on t h e  s u b j e c t  r e f e r  t o  Prosser ,  Handbook Lau a 

of T o r t s ,  p. 65. See a l s o  the h l b e r t a  care, P h i t t i p r  v .  
California Standard Co., Seiemotsoh Ltd .  and S o h i o  - 

4 Petroleum C o . ,  (1960) 31 W.W.R. 



' entry of rock) and so n o t  ,. actionable wi thou t  proof of  negl i -  

United S t a t e s  t h i s  d i s t i n c t i o n  is now rej8c. ted by mmt c o u r t s  

"and would appear  to  be s lowly on i t a  way to o b l i v i o n a .  
60 

, I n  Engl ish  cour tq ,  however, t h e  d i s t i n c t i o n  b e t w e n  

keeprss and c a s e  i s  s t i l l  it is  f e l t  by 
C 

many t h a t  t h e  d i f f e r e n c e  is p r a c t i c a l  con- 

sequences. 
f 61 An e x c e l l e n t  i l l u s t r a t i o n  o f  t h i t  is Bs8o 

Petrb Zeun Co. Ltd. ' v .  Southpor t  ~ d r ~ o r a t i o n .  6 2  An o i l  . 

"AS Lord ' ~ e n n i n ~  s a i d  i n  Englarid, ."In o r d e r  t o  suppor t  an  
. ac t ion  f o r  t r e s p a s s  to  land t h e  a c t  done by t h e  defendant  
muot be  a phys ica l  a c t  done by him d i r e c t l y  on t o  t h e  
p l a i n t i f f ' s  land. That  w a s  decided i n  the year  1498 i n  
t h e  P r i o r  o f  Southwark ' 8  case W c h  is convenient ly  u 8 t  

J .  o u t  i n  F i f o o t ' s   ist tory and Souroe o f .  t h e  Corraon Law a t  
p. 87.. Southpor t  Corpora t ion  o .  Easo PetroZeu!n Co. L t d . ,  
(19541 2Q.B. 195. f 

. 6 1 ~ e u s t o n ,  Salmond on The Lau o f  f o r t s ,  p.  6 ,  writes: - "many lawyers,  t h i n k ' t h a t  there is still  a d i fde rence  

between t r e n p a s s  and case, and t h a t  t h a t  d ' i f f e rence  has  
important  p r a c t i c a l  conoequences ...* 

. - 
< - 
. . 

6 2 ~ a a o  Petroleum c*. f t d .  v .  southporL C o r p o r a t i o n  I19561 
A . C S  218; [1956] 2. w . L ~ .  8'1; 120 J.P. 54; 100 S.J.  32; 
(19551 3 A l l  E.R. 844; s u b .  nom. ~ o u t h p o ~ t  C o r p o r a t i o n  
v .  E88o Petroleum Co. L t d .  [I9551 2 Lloyd'& Rep. 655; 
r eve r s ing  s u b .  nom. s o P t h p o r t  .Corporat ion v .  Bsso P e t r o -  ' 
Zeum Co. L t d .  [I9541 2 Q.B. 182; [1954] 3 W.L.R. 200; 
J . .P .  4 1 1 ,  98 S .J .  472; (19541 2 A l l  E.R. 561; (19541 1 
Lloyd's  Rep e s t o r i n g  (19531 '3 W;L.R. 773; 118 J .P .  

2 A l l  E.R. 1204; (1952) 2 Lloyd's 1; 97 S . J .  ;6':f6:% 
Rep. 4 1 4 .  * - 



tanker ran aground in an astpary, and in order to minirise 

the danger to the ship and the lives of ;h. crew,. the 
master jettisoned some 400 tons of oil. Thin was carried 

L 

by wind and tide to the shore of Southport Corporation, who * 

sued for trespass, nuisance, and negligence. The case gave 

rise to a great deal ofJnteresting argument concerning 

these three actions and was finally decided adversely to 

the plaintiffs in the House of Lords, which found that in 
/ 

the circumstances the mast- had not been negligent, and 

that neither would the act6n for nuisance ,lie. Nor did 

these circumstances amount td trespass, although there may 

be trespass if matter is deliberately placed where natural 

forces will carry it'to the land of the plaintiff, a?, for 

example, if oil had been jettisoned so thab the winds and 
I 

0 

waves must inevitably carry it to the foreshore of the 

63 
- 

/ 

plaintiff. ', 

While it is clear that trespass actions have a role - 

in dealing with pollution issues (and one which it seems to 

me could be enlarged) it is also a arent that pollution is "5 -- 
* '.L . 

' 

a pervasive problem that f r e q u e d g o a s  beyond the local - ') 
+ 

effects on a particular plaintiff and adversely affects 2' j 

large sections of the community. At this level the problem c, 

c, 
has to be dealt with by legislation and appropriate 

+ .  I 
- 

6 3 ~ e e  Heuston, S a l m o n d  on the Lnw of T o r t a ,  p. 3 8 .  



".  
g o v e r m e n t  a c t i o n .  A t  the local love1 much o f  the *rk of  

r e g u l a t i n g  t h e  a c c e s s i b i l i t y  o f  land to t h o  inwarion of 

p o l l u t a n t 8  i s  being done w'the &t OF nuimance, *h ich th& 

h i s t o r i c a l l y  been used t o  c o u n t e r a c t  t h i u  mrt  of  p s o b l u  -- 
% 

e 

by. r e q u i r i n g  defendants  bo conform to  the i n t e r e a t s  and 

va lues  of  the conmuunity wi th  ..regard to t* quality o f  l i f e .  

Nuisance is a wider class than  t r e s p a a s  and i nc lude8  inva- 

s i o n s  t h a t  do  no t  constitute d i r e c t  phys ica l  i n t e r f e r e n c e .  

ti 
b 

Trespass law, then,  i s  only  a small p a r t  o a 

c u l t u r e ' s  drmoury which can be used t o  respond t o  

t ens ions  brought a b o u t  by new environuiental and sqcial con- - 

d i t i o n s .  I t  is i n  no way a f o r t r e s s  by i t s e l f ,  and where 

, t h e  genius  of t h e  Coanmon Law lawyers is u n a b l e - t o  adap t  it t o  

t h e  exigencies  of contemporary l i f e  the c h a l l e n g e  i8 taken 

up by o t h e r  c u l t u r a l  ' i n s t i t u t i o n s  such am lagi.latur&. 

Pr ivacy  - J u s t  as i n d u s t r i a l  p o l l u t i o n  shows l i t t l e  r e s p e c t  

for  t h e  adage t h a t  t h e  l a w  is ~a fence  around every  man's . - D 

proper ty ,  sb is  t h i s  t r u e  of some of t h e  techniques of 

modern technology which, through va r ious  e l e c t h n f c  dev ices ,  

" g r e a t l y  i n c r e a s e  the p o s ~ i b i 3 i t i e s  of s u r r e p t i o u s  super- 
). 

v i s i o n  of peop le ' s  p r i v a t e  a c t i v i t i e s  and of apying upon 

bGsiness r i v a l s .  w 6 4  I n  today ' s complex, i n d u s t h a l i m e d  

6 4 ~ e p o r t  o f  t h e  Committee o n  Pkvaet l  (London: H. l l :S .O. ,  
1972) p. 6 .  The committee suggested that .to .ome e x t e n t  ,, 



276 . L ' .  
? * , '  

societies, nmny unwanted c g n t a c t s  and i n t r u s i o n 8  u e  un- 

avoidable ,  part n f  the pri,ce we must p a p f o r  th. i n t e n s i t y  

and m o b i l i t y  of modern urban l i v i n g .  Bu t  aom remeat f ~ o r  

t h e  world is desirable, m e  i n t e r e s t  i n  be ing  l e f t  a l o n e  + 

i 

must be p ro tec ted ,  and conduct which o v e r s t e p s  t h e  bounds 
\ 

of p r o p r i e t y  i n  c h i s  regard  w i l l  i n e v i t a b l y  be r e q i s t e d .  
65 

. a  
In  a r e c e n t  Canadian art icle,  Peter Burn8 argues  

# 

t h a t  'p r ivacy '  i s  r e a l l y  a " c u l t u r a l  s tate  or c x k i t i o n ,  ' 

d i r e c t e d  towards i n d i v i d u a l  o r  c o l l e c t i v e  s e l f -  
# , 

r e a l i s a t i o n ,  varying from s o c i e t y  ta s o c i e t y .  "66 i la/guotca 
- .  C 

t h e  new public ,  concern on t h i s  s u b j e c t  i s  t h e  d i r d t  e 

r e s u l t  of new techno log ica l  developments." . . 
~bzae  of t h e  b e s t  known l e g a l  de f in i t ion .  of pr ivacy  i r  " t h e  

t i g h t  t o  be l e t  a lone."  T.M. Cooley, Tor t s ,  2nd edn., d 
(Boston: L i t t l e  Egown'C Co.., 1895) ,  p. 188. Xt is. c l e a r  
t h a t  privacy has  much t o  do with t h e  proper  mafegwrding 
.of ind iv idua l  freedom t h a t  was discuqne? i n  the earlier 
p a r t  of t h i s  chap te r ,  which, of course,  is a180 a social 
value.  As suoh i t  must compete with the v a l u e - o f ,  . 
freedom of inkormation 8 . I 

I '  / 

* 
6 6 ~ e t e r  Burns,  "Th Law and Privacy* The ~ a n a d i a n  Bxp8risncam, .. 

I 
d 

The Canadian Bar Review,  54, 1976, p.  3.. This  article of 
s ix ty - four  pgges i s  s t i m u l a t i n g  a it has  aome good 
r e fe rences .  One of t h e s e  i s  a n  ropologic.al s tudy of 
f orty-two s o c i e t i e s '  by- Roberts and Grggor . They suggested 
t h a t  t h o s e ' s o c i e t i e s  wi th  domesticated plantm and animals  
were l i k e l y  t o  valub pr.ivac more h igh ly  t h o s e  bared 
on hupt ing,  ga the r ing  and &ing. They t h a t :  
"Perhaps pr ivacy  as we know it is  a n e o l i t h i c  development:.. 
Appearing i n  t h e  o l d  world and a s s q c i a t e d  w i t h  the Near 
& s t e r n  c u l t u r a l  complex which l a t e r  d i f f u s e d  to a l l  areas 
of high c u l t u r e  i n  the old  world.." See, "Privalcy: A 

b 

C u l t u r a l  View," lomos 1 3 ,  1971,, p. 199. 



Herbert Marcuse's notion of a 'private 8pace' fn which man 
* 

may become and remain h a l f ,  and he concludes that d r n  

concern with privacy "is the product' of the r i m  of the - . , 
middle class which in tu;n is the result of the drift frcl 

village to urban life dur $ ng the industrial revolution. a67 
- This concern; Burns suggests, varies fro? culture to cul- 

ture so that, for instance, itcis highly developed in a 
5 .  

democratic state such as the United States, but 'regarded 
\ ,  

as a low social vhlue and relatively unprotected by lawa in 

closed societies like Spain and the Soviet Union. 68 
r 

Although this may be correct, the brief di~cussion by ~ u r n b  - 

of the relatiorbhetween culture pnd privacy . - 
assertions which are unconvincing, and which 

- 

67~urna,  bid., p. 4 ;  see also ilarcuse, 0no-bim@n8ional  , 
Man, p. 1 0 .  According to Sirmuel, "Privacy bounda~ies ar@ 
self-boundaries in the aense that we live in continual 
competition with society over the ownership ofcouraelvas 
and a t e r r i t o r y  is staked out which is peculiarly our own. 
Its boundaries may be crossed by others only when we 
expressly invite them to do so. This condition of bnsu- 
lation we call privacya. IItalics adaed) . See 'Privacy 
is Not an Isolated Freedoma, Homos 13, 1971, p. 71. This 
is very similar to Irwin Altman's definition of privacy 
as "selective control of access to the elf or to one's 
group." Altman proposed that 'the con / ept of privacy ia 
central to understanding environment and b e h a v i o r  r e -  
7 a t i o n s h i p a ;  it provides a key link among the concepts 
of crowding, t e r r i t o r i a l  b e h a v i o r ,  and pereonat  apace.'  
(Italics added). Environment and S o c i a l  Behav ior ,  p. 6 .  

68~urns, La, a n d  Pz-ivocy : Canadian E t p e r i e n c e .  



69 One of the apparently comparative cultural studiem. . 
? 

intractable problem that muat 'be resolved before such a 

comparison is undertaken is the definition of privacy 

itself. The 1iterature.i~ far from clear-on thio and it 

is no wonder therefore that the law takes an %pen- 
' 6  , 

textured" and functionalist, rather than theoretical 

approach, when dealing with 'privacy' . 70 

Where there is an actual physical intrusion- into 

the plaintiff's possession, such as the planting of elec- 
/ 

a tronic surveillance equipment, trespass provides a batis- 

. . factory remedy against invasions of priv&$". ~ u t  if the 
I 

- 
69E3urns seems to draw his opinion from the well-known work 
on privacy by Alan Westin. .Westin argued that privacy 
depended on the political and cultural system of a 
society: "Totalitarian systems deny most privacy claims 
of individuals andenon-governmental organizations to 
assure complete dedication -to the ideals and programs of 
tAe state, while the totalitarian state's own govern- 
ental operations are conducted in secrecy. Denaacratic 
societies provide substantial amounts1 of privacy to allow 
each person widespread ffeedpm to work, think and act 
without surveillance by public or private "authorities and 
to provide similar breathing room for organizationu; but- 
they try to strike a delicate balance between disclosur f and privacy in government itself." See Westin, 'Scienc , 
Privacy andyeedom: Issues and Proposal. for the 4970'sm, 
Colorado  b-dw Rev iew 66, 1966, p. 1003, and also Przvacy  
and Freedom (New York: Atheneum, 1967). 

/ 

"1t has been suggested that, "it may be useful as a legal 
concept to regard the 'right to privacy' as a principle, 
having a high order of generality, [rakher] than a rule 
which will govern specific cases." Fremd, "Privacy: One 
Concept or Many", Nomos 13, 1971, p. 182. 



esdropping is done' f rolr o u t r i d e  the 
- 3 

boundaries by w 

long-range microphones t h e r e  i r  no tre8pan. .Thim a p p l i e 8  
I 

a l s o ,  o f ' c o u r s e ,  to. watching a neighbour through b inocular8  

o r  a Selescope. 71 It Is clear, t h e r e f o r e , .  that @era 

t e ~ h n o l ~ i c a l  developments, t o g e t h e r  wigh t h e  c i rcunu tance r  

of modern urban l i f e ,  have created a n o t a b l e  gap i n  the 

a b i l i t y  of t r e s p a s s  law to  p r o t e c t  an i n d i v i d u a l ' s  i n t e r e s t  

i n  s e c l u s i o n .  Th i s  gap may be. f i l l e d  , t o  some e x t e n t .  by ,, 

a c t i o n s  f o r  nuisance,  b u t ' t h i s  genera l1  hpa 

i n t e r f e r e n c e  t o  t h e  p l a i n t i f f ' s  e n j o  f n t  of 

l y  by such t h i n g s  a s  p o l l u t e d  a i r ,  o r  water ,  
. 4  

to  do wi th  some 

h i #  land ,  usual-  

or noise .  7 2 ,  ., 
\ 

. . 

' I1flickrnan a. Maisey  is  an i n t e r e s t i n g  c a s e  i n  this regard .  
The  defendant publ ished a rac ing  paper and had been watch- 
ing t h e  t r i a l s  of race-horses  on t h e  p l a i n t i f f ' s  land from 
an adjo in ing  highway., I n  Eng l i sh  fSu t h e  a d j o i n i n g  land- 
owners have possess ion  of the highway s u b j e c t  t o  its d d i - .  
c a t i o n  f o r  t h e  p u r g s e s  of pass ing  and repass ing .  I t  w a s  
held t h a t  t h e  defendant  had "exceeded t h e  o r d h a r y  and 
reasonable u s e r  of a highway a s  such to  which t h e  p u b l i c  
a r e  e n t i t l e d ,  and he t h e r e f o r e  wae g u i l t y  o f  a t r e s p a s s ' .  
on t h e  p l a i n t i f f ' s  land." See a l s o  Ba~rCeon v .  Duke o f  
Ru,t l a n d .  The Texan case of Thornpeon o .  State ( 1 9 6 9 )  447 
S . W .  2d. 175 d e a l t  wfth t h e  observat ion  o % i n c r i m i n a t i n g  -, 
a c t s  by a t r e m a s s i n g  police o f f i c e r .  See Baytor Lao 
R e v i e w ,  "Search and Se izure  and Law Regarding T r e s p a s ~ . ~  

7 2 ~ n  except ion r e l a t e s  t o  'watching and b e m t t i n g .  ' ' I n  
1 

Poo le  and P o o t e  v .  Regan and t h e  T o r o n t o  Harbour ~ o ~ r n < s ; -  
i o n e r s  [I9581 O . W . N .  7 7 ,  t h e  Toronto Harbour P o l i a e  had . 

* followed t h e  p l a i n t i f f g #  v e s s e l  t o  a+ f ro  across Toronto 
..Harbour f o r  some three months. j u s t i c e  kLgnnan granted  

an in junc t ion  and $2 ,000  damages t o  t h e  p l a i n t i f f ,  and he 
s t a t e d  t h a t  t h e  conduct of t h e  Harbour P o l i c e  was an 
a f f r q n t  t o  t h e  d i g n i t y  of  t h e  p l a i n t i f f s ,  and t h a t  it was 
an a c t i o n a b l e  nuisance on t h e  p r i n c i p l e  " t h a t  to watch or 

I - 



C- 
In some ju~isdictiona, where these and 0th- exi8ting.torts 

seem unable to deal with certain clapaer of interference in 

the private lives qf citizens, -a new Common &aw tort Of 

privacy is emerging, helped along in some i n q m e i  by 

legislation. 73 

1 Prior to 1890 no Conrmon Law courts had atpreraly 

recognts-ed a general right of privacy. " 1n that &ar s 

now' f -us articli' was published by ~ & n u a l  D. warren and 

L O & ~ D .  Brandeis in the Harvard Law Review an4 after re- 

viewing a n w r  of cases (almost entirely early English 

authorities) it concluded that the broad principle of a 

'right to privacy' was entitled to separate recognition. 
75 

Part3y.a~ a result of thin article the right of privacy has 

beset a man's house is a nuisance unless justified.' 

If the proposition in this case, that unreasonable sur- 
veillance constitutes a nuisance, is fdUQwed it would 
represent a significant development in the protection of 
privacy. However, in the Australian case of Victoria 
Park Racing Co. u. Taylor (1937) 58 C.L.R. 479, th8 High 
Court refused to restrain the broadcasting bf hornet races 
from a high viewing platform alongside the race course. 

7 3 ~ e e  Heuston, Salmond on the Law of Torts, 
"Emergent Torts.* 

74~rosser. Handbook of t h e  Law of Torts. p. 802. 

" ~ a r ~ e n  and Brapdeis. "The Right to Privacy', Haruard Law 
Rev iew ,  1890, 4, 193. 



, come to  be wide ly  accep ted  by American court.. 76 0 u t i i d e  I 

t h e  United S t a t e s ,  h w e v e r ,  no C o l ~ n  L a w  a t i g h t  o f  p r ivacy  

has  been e x p l i c i t l y  recogniaed .  As Pseming stites 
. -\- 

p o s i t i o n  (and h i s  remarks  app ly  e q u a l l y  rbil to . o t h e r  

77 Cornanonweal t h  c o u n t r i e s )  : I 

L 
L 

The r i g h t  of  privacy h a s  n o t  & f a r ,  a t  least 
under t h a t  name, r e c e i v e d  e x p l i c i t  r e c o g n i t i o n  
by B r i t i e h  C o u r t s j  For one t h i l u ~ ~  the tra- 
d i t i o n a l  t echn ique  i n  tor t  l a w  has  been to 
f o r m u l a t e  l i a b i l i t y  i n  terms of r e p r e h e n u l b l e  
conduc t  rather t h a n  of  s p e c i f i e d  i n b e r e s t s  
e n t i t l e d  t o  p r o t e c t i o n  a g a i n s t  harmful inva-  J' 

s i o n .  For  a n o t h e r ,  ou r  c o u r t s  have been 
c o n t e n t  t o  g rope  forward,  c a u t i o u s l y ,  a l o n g  
t h e  grooves  o f  e s t a b l i s h e d  l e g a l  concep t s ,  l i k e  
nu isance  and l ibe l ,  r a t h e r  t h a ~  make a bold 
coxmnitment t o  a n  e n t i r e l y  n e w  head o f  
l i a b i l i t y .  

, 

A s  a r e s u l t  o f  t h e  of  t h e  C-n Law t o  d e a l  
+ 

adequa te ly  w i t h  problems ' p r i v a c y  ' 

C a n a d i a n p r o v i n c e s  have enac ted  l e g i s l a t i o n :  B r i t i s h  Tlru- 
b i a ,  Manitoba, and Saskatchewan. I n  add 

Government has  t aken  l e g i s l a t i v e  a c t i o n  

j u r i s d i c t i o n . 7 8  The s i t u a t i o n  i n  Ca'nada 

QA 
76~rosser  r e p o r t s  (1971).  t h a t  t h e r e  are o v e r  400 cases i n  t h e  

books. Handbook of t h e  L a w  of T o r t s ,  p .  804. . 
7 7 ~ l e m i n g ,  T h e  L o w  of To r t e ,  p .  526 .  

7 8 ~ o r  a f u l l e r  d i s c u s s 1  n o f  t h e  r e l e v a n t  s t a t u t e s  see Burns,  h "Law and Privacy:- The Canadian Exper ience . " 



is that: 79 

Although many-pqovinces lack general privacy 
, legialation, the c d i n e d  effect of the 
extant coPamon law, and pfovincial and federal 
legislation,' grants Canadians a fair mumure 
of protection againat invasion of privacy. 
More so than any other Wmnonwealth or 
Europedn.country and perhapd as groat as the 
United States where the coqntervailing inter- 
est in "the right to freedom of expre88iona 
is much more highly developed. 

The British Columbia statute create# a tort, 

actionable without proof o*' damage, for $he unreamnabl* 

violation of the privacy of another parson, wilfully and 
/ . 

without d a i m  of right. Section 2-(3) -&ate. that privacy 

may be violated bi eavesdropping or surveillance, whether 

or not accomplished by trespass. *' The h p e t u ~  for the 

British Columbia Statute (the first in the C-nwealth) 

came from an incident in Vancouver in ~oveqnbe4 1966. Burn. 

81 \ described what happened: 

An officer of the Pulp and paperT Workers of 
Canada publicly alleged that electronic C listening and recording devices had been uled 
to "bug" rooms in a Vancouver hotel where the 
union was holding it8 convention. A private 
detective, who had Eormerly been with the 
Royal Canadian Mounted Police had been 

i 
'J80The British Columbia Privacy Act, S.B.C., 1968. 
b 

'8 1 Burns, "Law and Privacy: Thd Canadian Experiencea. 



engaged by the rival International &lp, 
and Sulphite Wbrkeru Union to plant the \ 

bugging devices and two officers of the' 
Security and Intelligence Branch of the 
Royal Canadian Mounted Police were, actively 
involved. in the affair. 

In Britain, on the other - hand, there have beten at 

least four unsuccessful attempts a* enacting privacy legis- 
,' \ 

c 

,' lation. ~ l & i n ~  auggists that British reservations "relate 
I - .  6 
\ to the subordination which thie would in many instances , * ' 
\ , 
'involve for the disseknation pf news a n d m l i c  discussion 

I 

which are thought to be at least vital for the 

welfare of a democracy. 

The most widely accepted categorisation of the law 

" of privacy is that of Prosser. In his view there are four 

kinds of invasion of privacy which'affect' four different 

interests of the plaintiff, and which-have very little in 

common; except the right of the plaintiff 'to be let 
G 8 3  The, four kinds of invasion that' ~ro*ser u e ~  as alone' . 

, '  comprising- the law of ~rivacy are: (1) . i n t r u s i o n  upon the 
I 

: plaintiff ' a physical and mental 861itude or rdlusion; (2) 

9. public d i s c  s u r e  of facts;, ( 3 )  publicity which 
C, . 

places the plaintiff in a faise e i g h t  in the public eye; 

82~leming, L b w  of T o r t s ,  p. 532. . . 

83~rosser, Ho.ndhook of thk ~ n i  of T o r t s ,  p. 8 0 4 .  . -  
- * .  



( 4 )  appropr ia t ion ,  

o f  t h e  p l a i n t i f f ' s  

s e n m  a l l  bf .these 

to  i n t r ~ ' ~ i o n s  i n t o  

for t h e  d a f e n d m t ' s  benefit or adVantag*, 

n a w e r  l ikeness .  I n  the very broademt , 

relate t o  ques t ion8  of  a u c w r i b i l i t y ;  . 

t h e  p r i v a t e  or pe r sona l  rpace of  the , 

i n d i v i d u a l  o r  of  h i s  fami ly ,  a l though t h e  t r a d i t i o n a l  
L . - 

geographi i n t e r e s t  would be l a r g e l y  restrictbd to; Y 1 
% 

i n t r u s i o n s  upon a p l a i n t i f f ' s  phys ica l  neclu8ion. 
1 .  

. , . 
,' I t  is impossible  for t h e  geographer t o  ignore  knee - 

> - 

' f a c t  t h a t  kd technologica l -  developments =educe the f r i c t i o n  

of d i s t a n c e  and AS mankind, through urbanisat ion,-moves 
+ 

c l o s e r  t q g e t h e r ,  phys ica l  d i s t a n c e  becomes l e a s  and l e s a  

important a s  a r e g u l a t o r  of sbcial- i n t e r a c t i o n .  It meems - 
' 7 

reasonable  to  f o r e c a s t  t h a t  a s  a r e s u l t  o f  t h i s ,  man-made 

' t e r r i t b r i a l '  barriers w i l l  become more and more s i g n i f i -  

c a n t .  I n  t h i s  r e s p e c t  t h e - r e c e n t  developments in t h e  1.v , 
/ 

of pr ivacy can. be u s e f u l l y  and p roper ly  thought  o f  an  an ' 

extens ion  of t r e s p a s s  law, whereby t h e  personax space and 
I 

t hus  t h e  p e r s o n a l i t y  of t h e  in 'dividual i a  p ro tec ted .  As 

su=h it i s  an adap t ive  response t o  t h e  enviro$aemtal - 

84 pressures  of modern s o c i e t y .  

I want now t o  r e t u r n  more 

 h here is an. enormous amount o f =  m a t e r i a l  on t h e  concept 
of pr ivacy,  most of  it of r e c e n t  o r i g i n .  The b r i e f  
comments on prfvacy i n  t h i s  chap te r  cannot begin to  , 
do j u s t i c e  t d  t h i s  l i t e r a t u r e .  1 



,' I 

h 

theoret ical  perapectivbof this-work, and to h d l c a h  
J I 

the breadth, of its potent ia l  a b p l i c a t i p  in axplaining 
* , 

things that happen* the geogfap&. world - in parthcular L . 
;p.  - -. . 

those things- that have to .do with both territ&y and 
- a o  * . 

culture. 3 . , . 





An a t t e m p t .  to. deve lop  an' acceptable thdory' w i l l  

need t o  beg in  by a s k i n g ,  what i s  t h e  t h i n g  to bc exp la ined  

( t h e  geographic  . ezp 2 ica durn)? Tor c u l t u r a l  geographers .  . 

and perhaps  a l l  geographers ,  it is the larkscape i t s e l f .  

o r  na lve  r e a l i t y ,  which p r o v i d e s  t h e  problem. I t  p r e s e n t s  

- us w i t h  so h ing  t h a t  is going  on ,  and which i n v i t e s  bow - 
, desc;ipt ion andhexp lana t ion .  I f  we are t o  unders tand  t h i a  

' go ing  on '  w e  must c o n s i d e r  i t a i a  i ts  c o n t e x t ,  t h a t  i s  i n  
,- 

i t s  v a r i o u s  r e l a t i o n s ,  i n c l u d i n g  i t s  r e l a t i o n  to  t h e  

I _  obse rve r  h imse l f .  Indeed,  *is: lf ter r e l a t i o n s h i p ,  where 

t h e  landscape i s  viewed from a p a r t i c u l a r  s t a n d p o i n t ,  

might w e l l  be t h e  pr imary f o c u s  of  a s tudy .  But such a 

f o c u s ,  v a l u a b l e  and i n t e r e s t i n g  a s  it might be,, is  none- 

t h e l e s s  i s o l a t e d  t o  some d e g r e e ,  d isengaged as it.were 

from l i f e  i t s e l f ;  a t a n t a l i s i n g  p a r t i a l  g l impse ,  which i n  
4 

-- end on ly  s e r v e s  t o  he igh ten  c u r i o s i t y  and  i n t e l l e c t u a l  

d i s s a t i p f  a c t i o n .  ' The broader t h e o r e t i c a l  problem r a a u i n s ,  

what is i t  t h a t  e x p l a i n s  t h e  s o ~ r t i n g , o u t  (and e l i m i n a t i o n )  

of  t h i n g s  on t h e  landscape? What i s  it t h a t  de te rm n e s  
1 

i .  
why one t h i n g  is goinij  on h e r e  and something else over ' 

t h e r e ?  Why is  t h e r e  t h i s  c o n t e n t ,  and t h i s  meaning? 

The argument th roughout  Chis  s tudy  i s  t h a t  an  

evokut ionary  p e r s p e c t i v e  p rov ides  a t  l e a s t  t e n t a t i v e  answers 

t o  such q u e s t i o n s .  I n  t h i s  c h a p t e r  t h e  fundamental  



problem of understanding and explaining spatial ordar 
4 

will be re-addressed. Firstly, it will be argued that t& 

evolutionary and semiotic approaches to the study of 4 

landscape Ore compatible. Thi's is of oon~iderable impor- 

tance if the dotion that &Ztural. landqcapes evolve is to 

be maintained, for culture has a great deal to do with 

'meaning' - indeed one might well say that 'meaning' is the 
d 

essence of culture. Furthermore it follows, that if such 

a contpatibility can be established the prospects for a 

theoretical a n d  humanistic geography are greatly improved. 

Compatibility of Evolutionary and 
Semiotic Perspectives 

Culture is, as Geertz said, a set of control 
& 

mechanisms - plans, recipes, rules, instructions - for the 
governing of beha~iour.~ it has to do with proprieties, 

, with doing the right thing in the right place at the rYight 

time, and that includes the proper placement of things. 

AS such it has great explanatory power in the geographic 

quest for understanding spatial organisation. 
I 

L 

For Geertz, the task of anthropology ie "the can- 

prehension of the frames of meaning in which other peoples . 

/--l,J - 
I Y- 

3~eertz, Interpretation of CuZtures, p. 4 4 .  



move and the comunication of that comprehension to 

others. In qtfier words, the of a situation can I 

only be properly understood in ntsxt, in their fit 

to the particular circumstances. This understanding 

requires not *easy glosses or strained analogies, ... but 
texts and contexts, dozens of them patiently brought into 

conjunction with one another. "' waning, than, cows from 
the proper placement of an element in its cultural context, 

0 

and both culture and meaning are inevitably public, and 

6 thus rule-governed. Such interpretation requires the 

enormous care that Geertz advocates, becauee if the inter- 

pretation does not fit the circukstances, if it is not 

supported by them, if it is not a wheel that engages 

another part of the mechanism, as ~ittgenatein might have 

said, it will have no real significance. Meaning thus 
1 

reflects, and is part of, a functioning world. If we want . 
to khow what is going on in a situation we must discover 

what it all means, how all the parts are functioning kith 

each other, how in other words they 'fit' together. 

4~lifford Geertz, foreword in Gary Witherspoon, ~ a n p a ~ e '  
7 ) : !  Art in the N a v a j o  I l n i v e r s e ,  p. vii. 

6 ~ e e  Geertz, Ir:t~rrrci.~tiou of Cultures, p. 12. This, of 
course, reflects Wittgenstein's later position. 



This study is about rules, sp&ificallyu the law, 

and the interpretation of the factual elements (or evidence) '. 
' of reported cases. What lawyers and judges ettempt to do 

- 7  

is very much like what Geertz does, namely constructing an 

exact reading of what has happened. The question that has 

to-be asked, however, is whether anthropologists or 

cultural geographers should be satisfied wikh thia, or 

whether, instead, they should seek to ground their under- 

standing of this "public document" on some broader theoret- 

ical base. Geertz, himself, is clearly greatly concerned 

N with "the problem of how to get from a collection of 
* 

ethnographjk niiniatures ... to wall-sized culturescapes. " 7  . 
: 1 

He sees the lack of theory a* "the besetting sin of inter- 

pretiv app;oaches--.p anything" because 'imprisoned in the P , + *  

immediacy of its own detail" it escapes ."systematic modes 

of assessment." In his view, there is no reason "why the 

conceptual structure of a cultural interpretation should be 

any less fomulable, and thus less susceptible to explicit 

canons of appraisal, than that of, say, a biological ob- 

servation or a physical experimentn8, although he clearly 

feels that such formulation is &st unlikely. Yet I. find a 

statement by Geertz himself suggestive of a solution to this 



-* L 

I .  

- I 
problem. Thus, in,disuu8sing the li.mitati~n8 of using 

cultural theory to predict rather than merely to '&plain, . 
9 

he writes: "But that does not mean that themry has only to 

fit '(or, more carefully, to generate 

of) realities past; it has also to surv i ve  - intellectually 
survive - realities to come" (italics added) .' It is plain 

that the vocabulary that he himaelf uses to cormhent on the * .  
problem, fits a theory, that of ,evolution, which is not 

incompatible with his semiotic approach (although, of 

course, Geertz may not agree with this). More support for 

the compatibility of this evolutionary perspective can be 

culled from Gary Witherspoon's Language and A r t  in the  

Navajo Universe, which Geertz praises in a foreword. 10 

Witherspoon spends some time elaborating on the conditions 

symbolised by the Navajo phrase sq  'ah naaghdii b ik  ' e h  

11 
4 h z h Q .  He quotes Gladys Reichard as follms: 

Consideration of the nature of the universe, 
the world, and man, and the nature of time 
and space, creation, growth, motion, order, 
control, and'life cycle includes all these 
and other Navajo concepts expressed in terms 
quite impossible to translate into English. 

" 

The synthesis of all the beliefs detailed 

l0~ary Witherspoon, Language and Art in the Navajo 
" r i v e r s e ,  (Ann Arbor: Uni.versity of ~ichigan, 1977). 
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above and of those concerning the attitude6 
and experiences of man is expreused by s a ' q  - 
na- y d i  usually followed by bik'e z6jb.n. 

He Also reports'thatr 12 

Robert Young considers e p ' a h  n a a g h d i i  to 
represent the capacity of all life and living 
things to achieve "immortality" (perpetuate 
the species) through reproduction0 He f e e l a  
bik 'eh ho-zh~' represents the peace and har- . 
rnony essential to the perpetuation of all 
living species. He further notes that the6e 
perfect prototypes, along with the proto- 
types of rain and other requisite elements 
of life, were placed in the Sacred. Mountains 
and function now to make the reproduction 
and sustenance of all living things possible. 

I f -  this Navajo expression is indeed a "syhthesis of all - 
beliefs" and if' Young's translation is correct, it would 

indicate a remarkable cornpatibility-with an evolutionary - 
perspective on culture. Indeed, if the semiotic approach 

did not fit .with evolutionary theory it would be extra- 

ordi'nary, for at its most fundamental culture must have a 

lot to say about the survival of-individuals. To act L-. 

contrary ta both social contingencies and other environmen- 

tal pressures would over the long term preclude survival. 

~ u t  even though the evolutionary view is deterministic (and, 

in a sense, superorganic too), variation is also of'the 
/ 

essence of evolutionqry theory. In the same way, the 

semiotic approach is characterised by both  normality and 



particularlity. 
13 

There ie 8,gnething else that is common to bQth the . . 

evolutionary view inspired by Darwin and the memhtic 

approach as inspired by Wittgenstein, and that ia the 

emphasis on localised contexts. Darwin's finches of the 

. Galapagos Islands found their environmental niches, and in 

a similar sort of way symbolic action derivea its aupport 

(or meaning) from its environmental niche. So that,as 

14 ~itt~enstein intimated: 
/ 

We ... say of some people that they are trans- i -, 
parem to us. It is,'however, important as * -  F 

regards this observation that one human being 
I 

can be a complete enigma to another. We learn 
this when we come into a strange country with 
entirely strange traditions, and, what is more, 
even given a mastery of the country's language. 
We do not understand the people.. (And not 
because of not knowing what they *e saying 
to themselves). Wekannot find our feet 
with them. * .  

It is when we forget the significance of the localised 
\ 

context and view culture and meaning as unduly uniform, - 
and their development as unilineal rather than multilineal, 

that the controve.rsies associated with both cultural 
,-. 

evolution and the suwrorganic notion of culture seem to 

am thinking here of the arguments in Wittgenatein'a 
?hi if.&ophicoZ Inveatigations. 

f 'withstein, Ph2i Zcsophica Z Investigations. 
, 



- 
arise. l5 For differenti,al develope& i m  an inavitdbla ' 

response to the different constraints of a*-varied and 

changing - environment< Unilineal development will only 

result when man's environment is merged into a single 
* * '  . 

niche. 

To some extent, of course, this is what is happening. 
\ 

The develdpment of technology and-communications shrinks 

distances, and ideas and goods diffuse more and m r e  

easily over the landscape. At the same time, the demands 

of efficiency lead to standardisation and the reduction of 
L 

regional variations in culture. l6 The decline in ecolo- * *  

gical and geographical separation inhibits divergent 

evolution ('racial' and cultural), and therefofe the devel- 

opment of separately identifiable cultural environments. 

qut there are also 'negentropic' forces. Human terri,tor- 

iality reinforces geographical separation, and, through a *  
specialisation, it increases ecological separation too. 

5~u1ian Steward emphasis& a multilineal approach to 
cultural evolution, but in the context of the natural 
environment. He believed, as did Leslie White, that 
cultural evolution was developmental, that in to say.that 
it went through certain stages, I seems to me that, 
at least in its present form d i s  in error, b a u s e  
'it places undue emphasis on the determinant role of the 
environment and far too little emphasis on the wide 
range of possible variations. 

16For a stimulating discussidn of this topic, see E. Relph, 
P 7 a c e  and P l a c e Z e e s n e s s ,  (Irondon: Pion, 1976). 
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Towards a Theory of the Cultural Landscape 
0 

I now want to draw together more explicitly the 
', 

various strands of thought that pervade this work. Although- 
P 

it would be an over~t~tement to claim that, taken together, 

these strands constitute a theory in the grand sense, they 

do amount to a useful framework for comprehending what 
e 

happens on the landscape. Until now, too much of geography 

has been%disconnected detail which has not induced any 

beaine understanding of what theoretical issues are 

involved. Yet without some theoretical overview the ability 

to ask significant questions is impaired. 

Unfortunately in advocating a position based on 

evolutionary ideas it is ali too easy to be misunderstood and 

I would, therefore, like to make it especially clear at the 
3 

outset, that I am not upholding a 'competitive' and 

ministic world. Adaptation may, quite-clearly, be based 

more on cooperation than competit'ion. Indeed, a commitment 

to the 'culture' concept inevitably embraces the former. 

Just as clearly, variation ('freedom') is one of the , 

f - s s e ~ z t i a l e  of adaptation. Similarly, I havegalready ex- 

pressly argued that a 'theory' of adaptive fit in no way 

negates a humanistic perspective, where 'meaning' and value 

and subjective standpoints are,exhalted - indeed, I believe 
it reinforces such a perspect!ive. f 

v \ 



I would like in these concluding remarks, and in 

keeping kith the study as a whole, to focus principally on 

the three notions of territory, culture, and evolution, 

and especially on their inter-re1atedne.s. Although it is' 'r 
not something that is easy to'articulate, it would appear 

that in the totality of things that interest cultural 

geographers there is something special' about"terriI3x-y' 

and 'culturet; the former, accompanied as it is by the 

exclusivity and specificity of places, and the latter repre- 

senting the fundamental rules of the game. Firstly, with 

regard to territory, we can say that spatial order seems 

inseparable from some form of territorial control; from the 

'politicalt organisation of space at various scales, ranging 

from the state to such micro-territories as classrooms. At 

the very leest it can hardly be doubted that territories' 

form a major part of the basic environmental infrastructure 

i n  many, if not all,-societies, significantly affecting 

spatial sorting through the regulation of access-and exclu- 

sivity. The fence and wall, the gate and door, are just 

some of the many elements in the expression of this terri- 

torial power. The framework that arises is so important in 

understanding and explaining human landscapes that it is 

difficult to see how it can be ignored in geographic studies. 

This worldly mosaic of territories is closely linked 

ydth the specialisation and diversity of the cultural 



environment:. ' A multitude of khaviours and objects are 
I (  

characteristically preserved, cherished, and h o u s ~  with* 

these bounded places. Specialisation, in camparison to 

animal territories, is intense, and although man himself 

adapts to'a wide-ranging niche his discrete behaviourb mu6t 

fit these norm-specific territories. Unwanted behaviours 

and unwanted social interaction are finely screened, in a 

way that is not characteristic of other species. 

Yet despite its obvious significance, the territor- 

ial basis of spatial sorting provides only a part of the 

explanation of what is happening on the landscape. Com- 

plex systems of social norms also 'dictate1 to some 
r 

considerab>e degree what goes on. Some of the more power- - 

ful of these can be characterided as 'bureaucratic' and 

they impart a characteristic and, to some, an unpalatable 
s 

-A 

flavour to the landscape. Other norms, characterieed not 

so much by government direction as by corpdrate efficiency, 

impart a similarly marked ~tandardisstion." These norms, 
8 b 

together with others operating on smaller scales, give to 

landscapes a typical expression. As arbiters' of what goes 

on there, they warrant special geographic attention. The 

''once again such landsca s may be anathema to some and 
especially Qvity' intellect ls, perh f i L d  s because favours their own 
specialisat on in 
richly-varie lands apes. 

I 



law is one s k h  system which, in conjunction w i t h  its 

. institutional structure, has a considerable and wide- - 
ianging ef fact. Like territories , these cultural no- 

'k con ain and guide landscape events, and in exerting this 

environmental pres ure they; too, igvite much closer T 
d 

geographic attention. 

Obviously, territories and cultural norms are just 
e 

two of numerous 'factors', of which climate is hne, -that 

act upon landscape events. Their selection as particularly 

,significant determinants provides no more than a useful 

simplification of reality, a model, as it were, of what 

goes on. Indeed it is necessary to put this point in even . 
sharper perspective. For territories and norms, significant 

as they may be, are nevertheless only part of a complex and 

extraordinarily richly-varied world, in which there is a 
/ 

constant and often very subtle interplay between related 
- . 

things, each adjusting (often very slowly) to the changing 

nature of the other. Whether something is environed or 

environment, therefore, depends merely on the focum of the 

analysis. Thus, we 'construct' terr,itoriee (whether thrbughn - 
18 a genetic drive, as Wilson categorically asserts, or not) 

.- . . 

'*see Edward 0. Wilson, On Human Nature, Ch. 5. 
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and systemsll) of social norm, and theh, in a strang; way, , 
they 'construct' y: We create cultural environmults, but, - -- i 

a< least to some emrit, weAre -also m"cplturelm damest&- . 
cates". Indeed some commentators fear that thing. have b 

'gone so far that mutual symbiosis has given way to cultural 

domination. Thus Cloak write83 20 

b ... with the 'neolithic revolution' culture 
began to take over. Environmental features 
res'ulting from the enactment of cultural ' 

instructions c a d  more and more to dominate 
further human genetic and cultural evolu- 
tion ... So here we are - culture's 
domesticates, 

.r 

Although there is a germ of truth in this the # , 

analysis can be misleading. In an ecological world domin- 

ance in this sense refers to a temporary imbalance. o The 

, lynx may dominate the hare both'on a one to qne basis and 

in the total scheme of things, but such a dominance brings 
9 -  

its own repercussions and the hare will,,by its very 

absence, come to 'dominate' the lynx. Worldly things, in 

other words, do not exist in isolation, they depend updn 

environmental support. Territoriality may have been 
s 

19'~ystern' is the term we use to refer to those thing. that- 
relate most closely, and which are in some way separated 
from other things. , 

4 

"F.T. Cloak, Jr. "The Evolutionary sUCC~SS of Altruism 

This is a.stimulating articla 
I and Urban Social Order," Zygon 11, 3, 1976, pp. 219-240. 



progrannned by our genes, a very long time ago, as a 

behavioural strategy that contributed to our w i v a l ,  but 

its continued survival (or existence) will depend on 

present and future circumstances. Similarly we depend on 

culture, or more specifically on language, nodal regula- 
* 

tions, tools, and the transmission of learning - they are 
essential for our survival - but $hey, in turn, depend on 
our ' construction ' . The developmei\t of the-law well 

illustrates this ongoing interrelatedness and gradual C 

* 
adjustment. ' 

t 

It 4s central tobthis study that territory and cul- 
1 

ture are,Closely related, !and the law of trespass to land 
, 

epitomises this. Human brritoriality is shaped, at least 

in its finer details, by a set of evolving cultural norms, 

particularly in this case the law. At the same time these 

sets of cultural norms find their respective places within 

a framework of territorial powers, powers from which they 
* 

are derived and by which they are maintained. Territories 

thus constitute specific environments or econichea which 
/ 

.:tc. ; ~ 1 . t  norms, that is to say, environment8 into. which the 
4 

norms 'it or to which they are adapted. These epecialised 

environments 'attract' and '&pel' specific behaviours, 
* 

% 

then, because of the consequences they entail. Thus movement 

.over the surface of the earth, a prime interest of geogra-. 

phers, can be thought.of as a m r c h  'for places that are 



appropriate (hospitable) for certain intended behaviburs 

or for the location of certain things, and the avoidance of 

inappropriate places. The proprieties that are associated 

with these places draw their sustenance from territorial 
// 

regulation, from the localised territorial context. 
21 

It is this interrelatednesa of things on the sur- 

face of the earth which is of particular geographic 

interest. It constitutes, after all, the essence of what 

we mean by-both 'environment' and 'context'. Traditionally, 

in geographic studies, the focus has been on the horizontal 
. I  

or spatial component of these relations. It was this focus 

which, since it was first delineated by Kant, served to 

set geography apart, and gave it a raiaon dti!?tre. But the 

,/ 
partial insights gained, by what became an almost'exclu- 

- -/ 

sively spatial perspective, have proved inadequate for 

building a deeper understanding of landscape events. 

2 1 ~ n  unpublished' paper by Jim Duncan, .Mn Without 
Property: The Tramp's Classification and Use of Urban 
Space;" illustrates this well and his theme i a  especially 
relevant to this study. Duncan writes about~"surviva1" 
and carving "out a niche" and I find that his overall 
argument fits well into an evolutionary paradigm. Xever- 
.theless, in other writings Duncan advocates an atemporal, 
symbolic-interactionist, perspective and his position 
is different from that of this study. See for example, 
James S. Duncan, "The Social Construction of Unreality: 
An Interactionist Approach to the Tourist's Cognition 
of Environment," in FJumcznistic G k o g r a p h y :  Prospects and 
"r-,. ' e ~ s ,  David Ley and Marwyn Sarnuels, qs., (Chicago: 
Yaaroufa Press, 1978). - J 



Insights into spatial distributions and spatial inter- 
I 

\ 

action must now be ed with a complementary temporal 

pe speutive which incorporates the idea of change. And 1 ,  
this ir/ turn must be informed by a more careful considera- 

--- 

tion of 'process' if its v;lue is not to kr seriously 

curtailed. 22  

It is in th$s regard that a theoretical position 

- derived from evolutionary ideas commends itself. Not only 
w 

did Darwin draw his inspiration from the nafvely-given 

reality and from geographic distributions, 23 he also 

focussed attention on the dimension of time., More than 

this, he offered a theoretical logic of potentially wide 

applicability. This logic can be used to shed some light 

on geographic thought itself. 'Environmental determinism', 

for example can be seen as the- ppl'cation of what now - 
I 

seem crude ideas of environmental selection to geographic 

problems. As such it was a partial use of the evolutionary 

. 
2 2 ~ h e  writings of W.M. Davis in geomorphology suffered from 
this lack of attention to process. As Stoddart aptly 
points out, 'what for Darwin was a process became for 
Davis and others a history." See "Darwin's Impact on 
Geography", p. 57. See also the very relevant article by 
Allan Pred, 'The Choreography of Existen&: Corrrnents on 
Hagerstrand's Time-Geography and its Usefulness", Economic 
G o g r a r h y ,  53, 2, 1977, pp. 207-221. b - 

2 3 ~ t  is worth remarking that Darwin's theory already pro- 
vides part of a 'landscape theory' by its explanation 
of the form, and spatial ar*ngement,of plants and 
animals in their natural habitats. 



perspective. 'Possibilism' was a somewhat m r e  sophisticated 

idea that attempted to incorporate both v a r 5 a t i o n  and 
r 

selection, although the effective emphasis still remained on 

the environmental determinants. However, reactionbto the 
1 u 

unwarranted stress on a crude environmentalism was so strong 

that it soon became almost impossible to consider environ- 

\ mental constraints a& all. The pendulum, as is, ips wont, 

had swung too far and all the emphasis was now to be on 
2 4  

variation, on stochastic processes. 

In contemporary geographic ought both locational Yt 

4 
analysis and cJiffusion studies (two of the more prominent 

developments) can be easily incorporated into the evolu- 

tionary approach. The study of 'location' is essentially 

a study of the fitment of things to idealised types of 

, place, and' less frequently to actual places. What is 

usually at issue is the most efficient or optimum location, 

and what is sought is the definition of the idel supportive 

environment or econiche, that is to say where things can 

best survive in a competitive world - where in other words 
they can expect to be replicated. Diffusion studies, no 

less explicitly, demonstrate a concern with questions about 

the replication of certain events and the nature of their 

2 4 ~ .  R. Stoddart , "Darwin's Impact on Geography. " He points 
out that variation was a neglected dimension of 
Darwinian thought. 



* 
supportive environments. 

\ It is not only in geographic thought, of courud., 7 

that evolutionary principles are drawn on, whether explicitly 

or not. The work of B.F. Skinner, one of the * m e t  $nf luen- 

tial psychologists of all time, is cast in an evolutionary, 
/. / 

/ 

mould, whereby behaviour is selected by its b ~ ~ m e ~ u e n c t s .  

Unfortunately, Skinner has attracted unnecesasry criticc& 

by decrying the notion of 'freedom', yet 'freedom' doesn't 

seem to represent anything other than variation (whether 

planned or not), and rather than not existing at all as 

Skinner maintains it is an essential part of evolution 

itself. *' No wonder we prize it so highly: The work of 

Clifford Geertz, a leading anthropologist,' fit6 into a 

similar 'ecological' mould. 26  I have already argued at 
% 

length that in the more esoteric realm of meaning the work 

of Wittgenstein fits such a paradigm. This ie of particular 

importance, because 'meanings' constitute the storehouse of 

knowledge, the very instructions and information that have 

to evolve in conformity with environmental pressures if a 

25~kinner, Be3ond Freedom and Dignity. 

2 6 ~ e e  C. Geertz, w T ~ $  Types of Ecosystemsa in AgricuZturol 
Involution: The Proceaaea' of Eoologicaz Change in 
q o n e s i 7 ,  (University of Oalifornia, 1963). pp. 12-37. 

1 - _  



culture is to survive ab all. 
27 

* 

I want to conclude this section by stating more 

succinctly what I think is happening overall. I will refer 

primarily to behaviour because concrete expression on the . 
landscape flows directly from this. To begin with we can 

say that ,if a specific behaviour is not 'successful' it is 

unlikely to be replicated, that-is to say it will not 

become a norm. Culture, as norms, is essentially a set of 

instructions for replicating successful bghaviour. To this 

limited extent at least it parallels the 'instructions' of 

genes. * 

It hardly needs to be emphasised, of course, that 

cultural instructions, l'ike'genetic ones, are not necessar- 

ily 'goodr for all people in all circumstances, that is to 

say in some absolutist sense. On the contrary, they only 

fit a certain type and range of conditions, and they benefit 

some, not all. They can quite clearly involve relative 

setbacks as well as relative progress. Furthermore, cul- 

tural instructions, like genetic ones, are inherited from 

the past and they may therefore not meet the of the 

present. Thus it is that some cultural instructions that 

*'~n the of way, genetic 'instructions' have to 
is to survive. 



have, at one time, been spectacularly successful are no 

longer around. Some are preserved in the specialised 
4 

environments of books or, through their concrete expression, 

in cultural artifacts that end up, along with dinosaurs, in 

the protective environments of museums. In the same sort of 

way, those cultural objects that seem to be in the process 

of 'failing' are preserved in collections and the genetic 
'D 

ones in zoos. 

In order to survive, cultural instructions, like 

genetic ones, must change as the world they are in changes. 

We have seen this happening in trespass law. The form of 

their survival is scarcely predictable, however, for the 

selection of variations is effected e x  poet facto by their 

consequences. Those cultural variations that meet envir- 
4 

onmental tests and are 'proved' will, like genes, be repli- 

cated and thus preserved, and their 'messages' retained 

in-)luman brains, in books, and in artifacts. 
0 

I am suggesting, then, that cultural norms, like 

widely-copied blueprints and like genes, conutitute some- 

thing special, for they are essentially instruCtionr for 
-) 

replicating successful behaviour. These instructions are 

inevitably mis-copied at times, or perhaps deliberately 

varied, and although these variations are often unhelpful 

and even harmful some, through differential survival, are 



selected a!b replicated in their turn. 28-- Their product i a  

a cultural (replicated) expresnion on the landscape. The 

following model puta the matter simply: - 

Replication 
( o f  b o t h  ' i n s t r u c t i o n s  ' 

and t h e i r  p r o d u c t )  

I 
Retention I Variation 

i ' i q a t r u c t i o n s '  o n l y )  I ( o f  b o t h  ' i n a t r u c t i o n s  ' 
and p r o d u c t )  

v 

Selection 
(of b o t h  ' i n s t r u c t i o n s  ' and 

t h e i r  p r o d u c t  b y  d i f f e r e n t i a l  
s u r v i v a l )  

Throughout this study the human condition, has been 

portrayed in the form of two fundamental tensions. Firstly 

that between the individual and society, and secondly that 

between stability and change. *' These fundamental teneions 

in cultural evolution can be -better understood if they are 

 or example, students try to replicate the& instruction 
in exams. Most of their many yariations in these exams 
will be harmful and selected out. Occasionally, a 
variation will improve on an original instruction and this 
will then be taken up by the instructor and replicated in 
its turn. Initially, then, the best students are those 
who replicate well, but eventually they will be those who 
vary well. ' 

29~unnar ~lsion, B i r d s  i n  E g g l  p. 154, sees.the h-n condi- 
tion as "a relentless struggle between the forces of the 
individual and society ... ambiguity and certainty." 



\ -? 308 . 
d 

thought.& as special cases of a single, ongoing, dialectic \ 
/ 

between propriety and expediency. 30 The development of =, 

1andscape.theory is itself, part of such a dialectic. 

Future Landscapes 

There has been a noticeable shift in geography in 

recent years away from an interest in present and past 

4 
environments to a concern for future ones. T h i 8 . i ~  a con- . 
tern that a large part of society shares. In a world that 

is changing rapidly, anxiety about the future is bound to 

grow. Not only is mankind faced with the task of deliber- 

ately having to alter environments in order to make them 

morie suitable for some purpose, he is also faced with the 

growing problem of dealing with the repercussions that 

result. 

I want to suggest that at least one version of the 

contemporary geographic paradigm is, in its present form, 

unsuited to these tasks, and that it needs to be informed 

by evolutionary ideas. %he v%rsion that ia being 

3 0 ~  obtained this insight from Fred Plog and Daniel G. 
Bates, Cu ZturaZ- Anthropology, (New York: Alfred Knopf, 
1976)b p. 15. They write: "When we take both smatt [i.e. 
expedient] and the proper behavior into account, the 
dichotomy between individual actions and socikl patterns 
as'well as between stability and change begins to evapor- 
ate." Expediency may, of course, give rise to a new 
propriety. 



-~ 
promulgated is sunmrarised ,Jn the statement that d a y i  a 

"~eographors are nore concerned wjth ,optimination -'with 

finding the 'best' location for things and making the 'bentg . . 
use of are,as. " 31 unfortunately, ,this interest. in utopia 3 2  

spatial arrangements suffers'from the same sort of defects 

Q' as utopias themselves - they are not so much ~Fmplifications 
+.- reality itself , as simply unreal. Yet despite this, 

i 
t ere is a lingering and somewhat mystical belief that there ? 
Z F ~  principles of proper geographic ordering which consti- 

\ 4 

tuteBam'e sort of geographic ' law' . But these principles 
& 

are not so much dkscriptive as prescriptive. What i? not 

sufficiently realised is that the value of 'efficiency' 

which they embody, is a limited rather than a comprehensive 

value. What is 'efficient' for ehe lion is unlikely to bi? 

so for the deer. The geographic 'proprieties' of spatial . 
order cannot be fixed and law-like but instead they must be 

constantly adjusted to cope wiah both the conflicting demands 

of separate and disparate interests, and the need for 
I, 

e x  ediency in a varied and unpredictable world. They must, P 
in short, change along with other cultural 'instructions' in 

conformity with changing circumstances. 

In general, such cultural changes will be gradual as 

31Haq4@tt, G e o g ~ n p h j :  A Ehde~n Synthesis, p. 20. 



8 
in the Common Law. 32 The reason for this lies in the 

general tendency towards replication (for example, prece- 

dent or codification in the law) as opposed to variation. 
33 

For variations will more often than not create instability 

and disharmony, and increase risk, although paradoxically 

they are essential for adaptation to a changing world. Thus 

some caution is in order, for the transformations we effect 

may have impacts that will be unintended and unwanted. 

Government policies on family life could conceivably, for 

example, run counter to biological ' instructions' and incur 

costs that might be higher than expected. .1n short, arti- 

ficially constructed environments designed to support bent+ 

ficial things may protect harmful ones.as well. Or to put 

this yet another way, we can say that what is 'good' for one 

Despite all these worrisome complexities we should 
e 

32More substantial changes in the law are made by legislative 
fiat. 

3 3 ~ n e  of the constraint; on rapid cultural change nay b e  
genetic directives. Thus Edward Wilson maintains that 
"the genes hold culture on a leash." On Human Nature, 
p. 167. 

34~sbestos mills, for example, 'benefit' the economid sys- 
tem, but they are also the reason for the high rates of 
lung cancer amongst their workers. 



be cautiously optimistic about our future. XPaan nature, ,- 

after all, remains remarkably open in relation to that of 

other living thingsy ard environments are capable of 

considerable transformation. It is here that evolutionary 

theory comes into its own, for it is an open theory, 

incorporating both 'freedom' and 'necessity', and in this 

regard, at least, unlike ',positivistt theory. 
35 

~t pro- 
I 

mises not only to bring diverse.fasts and partial theories 

into meaningful relationships, it also offers a directional 

logic (although not a unilineal one) which can be con- 

sciously utilised. For geographers,, in particular, it 
t 

provides a paradigm for both the explanation and the 

unaerstanding of the sorting-out process on the earth's 
f .  

surface, including a rationale for movement ,and for the 
\ 

placement of things, 

"AS Ley and Samuels point out in Rurnanietio Geography, 
"man-environment relations, ... assume their distinctive 
character precisely because of the circumstances of 
context, which positivism so carefully removed." p. 12. 

David Ley argues that there are two emerging paradigms 
in contemporary social geography - structural marxism and 
a humanist posture (essentially a broadly baaed 
existentialism), (p. 43). It is interesting to note 
firstly,, that at least in one respect; these are comple- 
mentary, for marxism is a historical perspective, Bnd- 
existentialism is ahistorical, and secondly, that the 
evolutionary paradigm takes into account both historical 
'necessity' and present 'freedom'. 



The role of the academic in the competition for 
r. 

the space in our that of an entrepreneur of ideas. 

In fulfilling thi; role I can do no better than leave the 

.I. . last word to Ludwig Wittgenstein: 36 

It is always by favour of Nature that one 
knows something. . 

g e q t e i n ,  On Certainty, paragraph 505. 
\ 
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