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ABSTRACT

This paper addresses the issue of transitional justice using Rwanda as a
case study. It attempts to describe how exactly countries such as Rwanda go
about trying to reconcile past atrocities while attempting to create a more
democratic future. In that regard, it analyzes the instruments of transitional justice
that the country has used including the International Criminal Tribunal for
Rwanda, national courts, and Gacaca. More specifically, the paper argues that
the current Rwandan government, under the leadership of President Paul
Kagame, is hindering the effectiveness of these mechanisms of transitional
justice. This is because the government is pro-Tutsi and highly authoritarian.
Consequently, Kagame’s undemocratic policies jeopardize successful
efforts in trying to reconcile the nation, as many Hutus feel threatened and
suppressed by his regime. Finally, until Kagame is willing to truly move

Rwanda towards more liberal democracy, the country’s ambitious

endeavor in transitional justice will not be successful.

Keywords: Rwanda; Gacaca; International Criminal Tribunal for Rwanda;
Transitional justice; Victor’s justice
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GLOSSARY

Electoral According to Freedom House, there are five components

Democracy that make wup electoral democracy including “a
competitive, multiparty political system,” “universal adult
suffrage,” “regularly contested elections,” and “significant
public access of major political parties to the electorate.”

Gacaca Pronounced ga-cha-cha. This is the traditional court

system in Rwanda that takes place at the local level. By
2002, the Gacaca system had been revamped and used
to charge those accused of committing lower-level
crimes during the genocide.

International
Criminal Tribunal

This is an ad hoc tribunal set up in Arusha, Tanzania by
the United Nations to try some of the worst offenders of

for Rwanda the Rwandan genocide.
Liberal A liberal democracy is composed of the elements that
Democracy make up an electoral democracy, but Freedom House

specifies that liberal democracies must also allow for
varying degrees of civil freedoms.

Reconciliation

This is one of the most important components of
restorative justice that involves attempting to establish
peaceful relations amongst formerly hostile groups.

Retributive This is a model of transitional justice that focuses on

Justice accountability and examining past atrocities in order to
punish those responsible for the crimes that occurred.

Transitional This refers to how transitioning governments go about

Justice dealing with past atrocities while trying to pave the way
towards a more peaceful future.

Transition A theory that states that countries moving away from

Paradigm authoritarianism  will automatically move towards

democracy in a linear progression.

Vi




CHAPTER 1: INTRODUCTION

The fall of the Berlin wall and the end of the bipolar world order between
the United States and the Soviet Union opened a period of “political transition” for
numerous countries.” However, in many cases the process of transition did not
bring about peace and stability but rather severe hostilities and atrocities. Indeed,
“the contemporary post-Cold war period has become associated with pervasive
conflicts comprised of small-scale civil wars.”” Since the end of WWII, it is
estimated that approximately eighty percent of war casualties during these
conflicts were non-combatants.’> Rwanda is one country that has experienced
such internal difficulties. In 1994, one of the worst human rights violations since
the Holocaust occurred in the nation when in only 100 days a government-
sponsored genocide resulted in the deaths of approximately 800,000 Tutsis and
moderate Hutus.’

When the genocide was finally over, Rwanda was an extremely brutalized
and damaged country in which “of the seven million inhabitants before the

’15

genocide, about three quarters had been killed, displaced, or fled.” Moreover,

Ruti G. Teitel, “Transitional Justice in a New Era,” Fordham International Law Journal 26
(2003): 895.

Ibid.

Rama Mani, “Balancing Peace with Justice in the Aftermath of Violent Conflict,” Development
48 (2005): 25.

Susanne Buckley-Zistel, Between Past and Future. An Assessment of the Transition from
Conflict to Peace in Rwanda, (Germany: Deutsche Stiftung Friedensforschung, 2008), 11.

Maya Goldstein-Bolocan, “Rwandan Gacaca: An Experiment in Transitional Justice,” Journal of
Dispute Resolution, 355 (2003): 369.

N




the country’s institutions were almost nonexistent, which meant that President
Paul Kagame and his transitional government had a very difficult task ahead in
trying to restore some semblance of order. One aspect of this enormous
undertaking in transitional justice faced by the Rwandan government relates to
justice building.

The concept of transitional justice refers to the way nations “transitioning
from repressive rule or armed conflict deal with past atrocities, how they
overcome social divisions or seek ‘reconciliation,” and how they create justice
systems so as to prevent future human rights atrocities.”® These particular
countries have a number of choices as to what approach of transitional justice to
utilize. For example, some governments might choose to use a retributive justice
approach to try to punish all those responsible for past human rights violations.
On the other hand, governments might prefer a restorative justice method that
goes beyond simply prosecuting individuals and focuses on restoring the broken
bonds in society that had occurred as a result of the conflict. Some nations might
also choose to use a mixture of both models to overcome the past. Nevertheless,
regardless of what direction is chosen, one of the main outcomes of
transitional justice should be to consolidate democracy in countries that

have previously experienced severe human rights abuses by former

authoritarian governments.”

® Charles T. Call, “Is Transitional Justice Really Just?” Brown Journal of World Affairs XI (2004):
101.

" Aneta Wierzynska, “Consolidating Democracy Through Transitional Justice: Rwanda’s Gacaca
Courts,” New York University Law Review 79 (2004): 1939.




Rwanda has embarked on an extremely ambitious experiment in
transitional justice. Jennie Burnet highlights this point by stating how “in a
radical departure from precedents in other post-conflict
countries...Rwanda decided to put ‘most of the nation on trial.”®
Consequently, the country has used a range of different retributive
methods including international tribunals, and national courts in order to try
to effectively punish everyone involved in the genocide.® In 2002, the
government also began to use local grassroots courts known as Gacaca
(defined as “Rwanda’s traditional, community-based restorative justice

institution”°

) to relieve some of the stress placed on the country’s
overburdened justice system. Many scholars and human rights
organizations were optimistic about this decision because they believed
that Gacaca would help the country to transition its focus from solely
retributive justice towards an emphasis on restorative justice as well. The
reason why Gacaca involves elements of restorative justice is “because it
focuses on the healing of victims and perpetrators, confessions, plea-
bargains and reintegration.””’

Gacaca trials have continued to be held in Rwanda from 2002

onwards, however, the optimism that Gacaca initially sparked has

® Jennie E. Burnet, “The Injustice of Local Justice: Truth, Reconciliation, and Revenge in
Rwanda,” Genocide Studies and Prevention 3 (2008): 173.

° Ibid., 174.

% Aneta Wierzynska, “Consolidating Democracy,” 1934.

" Alana Erin Tiemessen, “After Arusha: Gacaca Justice in Post-Genocide Rwanda,” African
Studies Quarterly 8 (2004): 58.




dwindled. This is because there are a series of concerns associated with
the courts. One of the most critical issues relates to “victor’s justice,” and
the belief that Gacaca is yet another tool for Kagame and his pro-Tutsi
regime to instill its power and authority over the nation. The key indicator
that the courts practiced “victor's justice” is that the current government
has refused to allow any dialogue about possible crimes committed by the
predominantly Tutsi Rwandan Patriotic Front (RPF) to be discussed during
Gacaca hearings.” Instead, only Hutu crimes that took place before,
during and after the genocide are talked about. Consequently, this has
caused many critics to question the legitimacy of the Gacaca system.
President Kagame and his regime have also been accused of
providing Tutsis with more top positions in the government even though
the Hutus represent approximately ninety percent of the population.™
Furthermore, critics have claimed that Kagame has used the genocide to
his advantage by arresting some significant opposition leaders on charges
of “divisionism.”™ As a result, Kagame’s undemocratic policies jeopardize
successful efforts in trying to reconcile the nation, as many Hutus feel

threatened and suppressed by his regime. Finally, until Kagame is willing

'2 Alana Erin Tiemessen, “After Arusha,” 69.

' Sebastian Silva-Leander, “On the Danger and Necessity of Democratisation: trade-offs
between short-term stability and long-term peace in post-genocide Rwanda,” Third World
Quarterly (2008): 1610.

" Ibid. 1613.



to truly move Rwanda towards more liberal democracy, the country’s

ambitious endeavor in transitional justice will not be successful.

Major Research Problem:

This project will focus on transitional justice in post-genocide Rwanda, and
how the international community, but more importantly the Rwandan government
has attempted to bring about peace and justice in Rwandan society. There are
two main questions that will be addressed in this paper:

1. How have countries faced with issues similar to those in Rwanda gone
about trying to reconcile past atrocities, and what strategies of transitional
justice has Rwanda used?

2. How has the Rwandan government influenced these strategies, and are
they helping the country move towards more liberal democracy?

In order to analyze Rwanda’s strategies in the area of transitional justice this
paper will examine the three systems of justice. Therefore, it will investigate the
International Criminal Tribunal for Rwanda (ICTR), the national courts in
Rwanda, and Gacaca all of which have been used as devices for transitional
justice in the country. This project will examine the retributive and restorative
elements of these systems of justice, as well as the pros and cons associated
with these methods, especially focusing on the ICTR and Gacaca. More
specifically, this paper will investigate the influence of the Rwandan government
on these judicial institutions, and focus on the government’s refusal to
acknowledge crimes committed by the RPF against the Hutus. It will argue that

fifteen years after the Rwandan genocide, the RPF government continues
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to rule Rwanda in an authoritarian manner, which risks seriously
undermining any effective efforts for transitional justice to bring about

democratic development in the country.

Research Outline

The second chapter of this project will provide a brief overview of the
history of Rwanda. It is necessary to have an understanding of Rwanda’s past in
order to fully comprehend how the 1994 genocide occurred, and the actions that
were taken by the government to deal with the aftermath of the conflict.
Therefore, this chapter will first outline how ethnic tensions between Tutsis and
Hutus were exacerbated under colonial rule, and were further aggravated after
Rwanda gained independence in the 1960s. Next, it will examine how Rwanda
was not ready to embark on its initial transition to democracy in the early 1990s
with the signing of the Arusha Accords, which was one of the reasons that lead to
the 1994 genocide. Following a brief overview of the genocide, this chapter will
conclude with an assessment of the aftermath of the genocide in order to gain an
understanding of the obstacles facing the new government in their efforts of

transitional justice.

Chapter three will provide an overview of how the theory of transitional
justice has evolved since the Nuremburg trials after WWII. It will outline the
various components associated with transitional justice, especially focusing on
the dichotomy between retributive and restorative justice. The chapter will

conclude with an analysis of the link between transitional justice and democracy.



The chapter will also examine Thomas Carother's view that it is incorrect to
assume that nations “moving away from dictatorial rule” can automatically be
considered as countries “in transition toward democracy.””® This is important
because it relates to Rwanda, a country that has yet to transition into a
democratic regime. Therefore, the question that can be asked in this section is
whether or not transitional justice can help semi-authoritarian countries move

towards democracy?

Chapter four will provide an assessment of the three systems of
transitional justice used in Rwanda including the ICTR, the national courts and
Gacaca. Moreover, this chapter will try to emphasize how some of the flaws
within these systems of justice can be linked to the undemocratic nature of the
current Rwandan government. In addition, it will be argued that these problems
may compromise any efforts made in justice and reconciliation, and therefore it is
unlikely that these mechanisms of transitional justice can help the country

transition toward becoming more democratic.

The fifth chapter will consist of an overview of how Rwanda is functioning
fifteen years after the genocide took place. It will examine some of the policies of
the current government, paying special attention to the authoritarian style of
leadership that Paul Kagame appears to have embraced. Finally, it will conclude
by arguing that until President Kagame is willing to relinquish his heavy-handed
role and provide some leeway for more democratic reform, the experiment in

transitional justice in the country will not be successful.

'® Thomas Carothers, “The End of the Transition Paradigm,” Journal of Democracy 13 (2002): 6.
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CHAPTER 2: THE RWANDAN GENOCIDE

Historical Background of Rwanda

The Rwandan genocide of 1994 was not the first time that the tiny country
had experienced ethnic violence. Indeed, since Rwanda gained independence in
the early 1960s there have been waves of sporadic violent acts against the Tutsi
minority including the period between 1959 until 1964, 1973, and during the civil
war in 1990 to 1993."® One of the reasons behind this violence was the notion
that the Tutsis were foreigners who had come to Rwanda from far off lands."”
This idea was based on the “Hamitic hypothesis,” which was created in 1863 by
a British explorer named John Hanning Speke.'® This “Hamitic hypothesis” was
premised on the conviction that there was a “superior race of men who were as
unlike as they could be from the common order of other natives” because of their
“fine oval faces, large eyes, and high noses denoting the best blood of Abyssinia
(Ethiopia).”"® It was during colonial rule, especially when Belgium controlled
Rwanda after the German defeat in WWI that the “Hamitic hypothesis” became
influential in the country. Unfortunately, this hypothesis would have lasting

consequences.

'® |ars Waldorf, “Rwanda’s failing experiment in restorative justice,” in Handbook of Restorative
Justice, ed. D. Sullivan and L. Tifft, (New York: Routledge, 2006), 425.

i Timothy Longman and Téoneste Rutagengwa, “Memory, Identity and Community in Rwanda,”
In My Neighbor, My Enemy: Justice and Community in the Aftermath of Mass Atrocity, ed. E.
Stover and H.M. Weinstein. (Cambridge: Cambridge University Press, 2004), 168.

18 Philip Gourevitch, We Wish to Inform You to inform you that tomorrow we will be killed with our
families, (New York: Picador, 1998), 50.

"% Ibid., 52.




Prior to colonialism, Rwanda was believed to consist of three different
groups of people including the Hutus (84%), Tutsis (15%), and Twa (1%).%°
However, there was little that distinguished one group from the other, as they
spoke the same language, practiced similar religions, and shared the land
together.?’ One of the only ways to tell them apart was through “socioeconomic
status, with Hutus the cultivators who worked in the service of the Tutsi pastoral
aristocracy.”22 Nevertheless, there were opportunities for Hutus to become Tutsi,
usually by acquiring cattle, and intermarriage between the two groups was quite

common.? This would change dramatically, however, during the colonial era.

The Colonial Legacy

A major conference was held in Berlin in 1885 where delegates from
powerful European countries gathered together to discuss how to divide up Africa
amongst the nations.?* It was decided at this conference that Rwanda would
become a colony of German East Africa, and in 1897 Germany sent over agents
to administer control over the nation.?® After the German defeat during WWI,

however, the League of Nations designated the Belgians as the new rulers of

% Alison Des Forges, “Leave none to tell the story:” Genocide in Rwanda, (New York: Human

Rights Watch, 1999, 35.

Barbara Oomen, “Justice Mechanisms and the Question of Legitimacy: The Example of

Rwanda’s Multi-layered Justice Mechanisms,” in Building a Future on Peace and Justice:

Studies in Transitional Justice, Peace and Development, ed. K. Ambos, J. Large and M.

Wierda, (United Kingdom: Springer-Verlag Berlin Heidelberg, 2009), 186.

2 Phil Clark, “When the Killers Go Home,” Dissent 52 (Summer 2005): 14 — 21

% Helen Hintjens, “Explaining the 1994 genocide in Rwanda,” The Journal of Modern African
Studies 37 (1999): 272.

2 Philip Gourevitch, We Wish, 54.

% Ibid., 53.
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Rwanda.?® Unfortunately, when the Belgians arrived they brought their
discriminatory practices into the region by favouring the Tutsis whom they
regarded as belonging to the “black master race.”® Indeed, they based these
views on the “Hamitic hypothesis,” and as a result of this favouritism the Tutsis
were offered better working opportunities and chances for higher education over
the Hutus. The Belgians also hired scientists to examine various physical
characteristics including skull size, weight, height, and nose length to help
distinguish the ethnicity of every Rwandan.”® They then proceeded to hand out
identity cards, which documented everyone’s ethnicity, thus making it impossible

for Rwandans to escape the realities of their ethnic differences.?

Rwandan Independence

After WWII, the Hutus started to gain more power in the Rwandan
government, as a result of pressure placed on Belgium by the United Nations.*
According to Scott Straus, during this time “some Catholic missionaries also took
up the cause of the oppressed Hutu masses, and a new Hutu political class

emerged.”' The Hutu Revolution transpired in 1959 in which a large number of

% Philip Gourevitch, We Wish, 54.

2 Trudy Govier, Taking Wrongs Seriously: Acknowledgement, Reconciliation, and the Politics of
Sustainable Peace, (New York: Humanity Books, 2006), 260.

%8 Philip Gourevitch, We Wish, 54.

2 phjl Clark, “Killers Go Home,” 17. Up until the RPF take over of Rwanda in 1994, all Rwandans
assumed their father’s ethnicity. See Ibid.

% Scott Straus, The Order of Genocide: Race, Power, and War in Rwanda, (Ithaca and London:

Cornell University Press, 2006), 23.

Ibid. There is an interesting assessment of the new generation of Belgians who were in

Rwanda just before independence. Many of these people were Flemish and were inclined to

support the Hutu ‘underdogs’ over the Tutsi elite “whom they may have equated with the

Walloon elite in Belgium, perceived as snobbish and effete.” This explanation could be one

reason why the tables started to turn in the favour of the Hutu during the late 1950s. See Philip

Reyntjens, “Post-1994 Politics in Rwanda,” 254.

31
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Hutus demanded freedom from colonial rule, as well as from the more privileged
Tutsi minority.** Three years later, the Hutus would be victorious after Rwanda
gained its independence, and a Hutu man named Gregoire Kayibanda took
control of the country.®® At the same time, approximately 200,000 Tutsis
escaped from Rwanda to live in exile in neighbouring countries including
Uganda, the Democratic Republic of the Congo, Tanzania, and Burundi.** Life for
the Tutsis who remained in Rwanda was difficult as Kayibanda kept the
discriminatory identity card system, which was used against the Tutsis in
retribution for the harsh treatment that the Hutus endured under colonialism.* In
addition, there were also a number of pogroms directed against the Tutsis while

Kayibanda was in power, which caused thousands of Tutsis to lose their lives.*

Juvenal Habyarimana replaced Kayibanda through a military coup in
1973.%" Life became more secure for the Tutsis in Rwanda under Habyarimana’s
leadership.®® Indeed, Habyarimana vowed to put a halt to the violence that had
been plaguing the country since independence, and there was even some
acknowledgement within the government about recognizing minority groups
including the Tutsis.®*®* Nonetheless, despite these measures most Tutsis still

experienced discrimination, as they were unable to hold positions within the

32 Trudy Govier, Taking Wrongs Seriously, 260.

%3 Scott Straus, The Order of Genocide, 23.

3 Wendy Lambourne, “Justice and Reconciliation: Postconflict Peacebuilding in Cambodia and
Rwanda,” in Reconciliation, Justice, and Coexistence, ed. M. Abu-Nimber, (New York:
Lexington Books, 2001), 322.

% |bid.

% Scott Straus, The Order of Genocide, 23.

¥ Ibid., 191.

% Lars Waldorf, “Failing Experiment,” 423.

%9 Trudy Govier, Taking Wrongs Seriously, 261.
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military and had limited opportunity in government.** Yet, the country
experienced significant economic development and relative stability between

1973 until the end of the 1980s.*’

During the early 1990s, the international community began to place
pressure on the Habyarimana government to enter the democratic path by
allowing the creation of other political parties.*” However, at that same time the
country’s economy was suffering a downturn as a result of a dramatic decrease
in the price of coffee and tea.*> From 1987 to 1988, the profits of coffee exports
had been reduced from 15 billion to 5 billion Rwandan francs.** As a result, the
country experienced a series of troubles including high rates of unemployment,
inflation, and shortages of land.** This was especially problematic for young
people, particularly men who were having difficulties finding employment and

subsequent income to meet their needs.*®

In October 1990, further sentiments of insecurity developed after the
Rwandan Patriotic Front (RPF) waged war against Rwanda.*” The RPF

consisted mainly of English-speaking Tutsi exiles that had fled to Uganda after

40 Trudy Govier, Taking Wrongs Seriously, 261. Habyarimana had very tight control over Rwanda
during most of his leadership. For example, every week all Rwandans would be forced to
participate in ‘imuganda’ or ‘collective work’ periods in their local communities where people
would dance, and express their support for the government. See Helen M. Hintjens,
“Explaining,” 269.

*! Scott Straus, The Order of Genocide, 192.

*2 LLars Waldorf, “Failing Experiment,” 423.

*® Barbara Oomen, “Justice Mechanisms,” 186.

* Helen Hintjens, “Explaining,” 256.

4 Trudy Govier, Taking Wrongs Seriously, 261.

*® Ibid.

*" Barbara Oomen, “Justice Mechanisms,” 186.
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the Hutu Revolution in 1959.¢ Many of these exiles had experienced harsh
living conditions in Uganda, as they had few privileges and limited opportunity.*®
Moreover, during the 1980s, Uganda had tried to send the exiles back to
Rwanda, but Habyarimana had told them that they would not be able to enter into
the country because it was already too crowded.”® Eventually the RPF “decided
to go home on its own terms” with the vow to put an end to Habyarimana’s

power.”"

Following the RPF attacks, civil war broke out and lasted until 1993 after the
government agreed to negotiate a peace deal with the RPF.>? The creation of the
Arusha Peace Accords was the end result of these negotiations, which marked
the termination of the internal strife, and sketched out a plan of transition towards
democratic development within the country.>® The Arusha Accords involved the
creation of a transitional government that would be in power until elections could
be held. Moreover, the Mouvement Révolutionnaire National pour le
Développement (MRND) party that had been in control of Rwanda was
requested to relinquish its stronghold by only having access to one third of the
positions within the new government.>* Finally, the Arusha Accords required that
the fighting between the Tutsi rebels and the government immediately come to

an end, and that an international peacekeeping force be deployed to Rwanda in

*® Lars Waldorf, “Failing Experiment,” 423.

* Alison Des Forges, “Leave none to tell the story,” 42. According to Des Forges, the exile
population had grown to roughly 600,000 people during the end of the 1980s. See ibid.

% |bid.
*" Ibid.
%2 Scott Straus, The Order of Genocide, 24.

%3 Jennie E. Burnet, “Gender Balance and Meaning of Women in Governance,” African Affairs
107 (2008): 364.

% |bid.
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order to ensure that the stipulations outlined by the agreement were being met.>

Unfortunately, the Arusha Accords further aggravated existing tensions
within the country. Moreover, a “hard core” group of Hutu political elite situated
within the military and government had begun to orchestrate the genocide that
would take place in 1994.°° This group is commonly known as akazu or ‘little
house,’ and included many close contacts of President Habyarimana.®”
According to Scott Straus, it was these “powerful architects - the hardliners who
between 1990 and 1994 radicalized and prepared to do what was necessary to

keep power.”®

Part of their plan involved creating a large-scale propaganda campaign
against the Tutsis through newspapers and the radio. The propaganda portrayed
all Tutsis as untrustworthy. It also used Hamitic imagery to paint the Tutsis as
foreigners instilling a sense of fear into the Hutu population that the Tutsis were
coming back to Rwanda to steal their land. At the same time, between 1992 and
1993, the akazu started to train groups of young men on military tactics. This
group would eventually form the notorious interahamwe that carried out much of
the killing during the genocide.”® Furthermore, between January 1993 and the
beginning of 1994, the akazu had approximately “681,000 machetes or one for

every third adult Hutu male in Rwanda” shipped into the country.60 It was these

% Scott Straus, The Order of Genocide, 25.
*® Helen Hintjens, “Explaining,” 249.
% Scott Straus, The Order of Genocide, 32.
58 .
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circumstances that helped pave the way for the “fastest, most efficient killing

spree in the twentieth century” to occur in 1994.°

The Rwandan Genocide

On April 6, 1994, Juvénal Habyarimana, the President of Rwanda was
killed after his plane was shot down by rocket fire.®> This was a defining moment
for the country because directly following the plane crash, the Hutu hardliners
took control of the government and initiated the genocide against the Tutsis and
Hutu moderates.®® From April 7th until the start of July, roughly 800,000 people,
or approximately ten percent of the Rwandan population, were killed in a
campaign of genocide.®* Around 500,000 of those murdered were Tutsis, while
the remaining deceased were Hutu moderates.®® Scott Straus described how the
violence that occurred in nearly 100 days in Rwanda was “remarkable not just for
its horror and speed, but also for the extent of participation it engendered.”®
According to some Rwandan government officials, up to three million Hutus took
part in the genocide; however, a more realistic assertion is that there were fewer
than one million participants.®” Regardless of the actual number of Hutu

perpetrators, it is known that people from every walk of life including teachers,

priests, neighbours, women, and children engaged in the killing. Moreover, there

®1 Samantha Power, A Problem From Hell: America and the Age of Genocide (New York: Harper
Perennial, 2002), 334.

®2 Ibid., 329.

8 Jennie E. Burnet, “Governance,” 364.

% Susanne Buckley-Zistel, Between Past and Future, 4.

% Scott Straus, The Order of Genocide,123.

® Scott Straus, “How Many Perpetrators were there in the Rwandan Genocide?” Journal of
Genocide Research 6 (2004): 95

®7 Ibid. This claim is far fetched because that would have meant that the entire Hutu population
had participated in the genocide. See ibid, 96.
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were horrendous stories of how people were killed, mutilated and raped.
Consequently, when the violence finally came to a halt, an extremely scarred and

traumatized society was left in its wake.

The Aftermath

The genocide came to an end after Paul Kagame and his RPF took
control of the country in the beginning of July.®® At that time, the RPF went to
work to create a new transitional government, which was called the Government
of National Unity (GNU).*® The government pledged to follow the power sharing
agreements outlined by the Arusha Accords and announced that it would be in
control of the country for five years, until proper elections could be held.” Faustin
Twagiramungu, the Hutu leader belonging to the Mouvement Démocratique
Républicain (MDR) was assigned the role of Prime Minister of the country.”’ One
of the first policy decisions of the new government of Rwanda was to embark in
“an ideological programme called ‘national unity and reconciliation’ to build a
‘New Rwanda,” a nation of one people who refused the genocidal ideology’ of the
past.”’? To establish this “New Rwanda” the government immediately abolished
the deadly identity cards that had spelt death for so many Tutsis during the

genocide.”

® Alison Des Forges, “Leave none to tell the story,” 550.
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Nevertheless, there were also many difficulties associated with creating
this “New Rwanda,” as there were various challenges with rebuilding a country
that had literally just fallen apart. Maya Goldstein-Bolocan described the situation

that the new government faced:

In the aftermath of the genocide, Rwanda was a wrecked country
with no functioning institutions or infrastructure. Of the seven million
inhabitants before the genocide, about three quarters had been
killed, displaced, or fled. The rest were like a walking dead, left to
grasp with a bewildering reality.”

To make matters even more difficult, after the RPF gained control of Rwanda, the
former government and army lead a large-scale withdrawal of nearly two million
Hutu into various regions in northern Rwanda and neighbouring countries
including the Democratic Republic of the Congo (DRC) and Tanzania.”
Consequently, refugee camps were created in these areas to support the mass
influx of people. However, it was from these locations that Hutu extremists
continued to wreak havoc on the nation by engaging in guerrilla warfare tactics

including bombing roads, and assaulting survivors of the genocide.”

The Rwandan government decided to solve the problem by taking matters
into its own hands. Consequently, it tried to disarm the interahamwe and the
former Rwandan army by shutting down these refugee camps. Unfortunately, the
task was difficult and many people lost their lives as a result of the RPF activity.

In one such instance in 1995, the RPF was blamed for killing roughly 8,000

“ Maya Goldstein-Bolocan, “Rwandan Gacaca: An Experiment in Transitional Justice,” Journal of
Dispute Resolution, 355 (2003): 369.

S Lars Waldorf, “Failing Experiment,” 424.
"® Philip Gourevitch, We Wish, 267.
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Hutus in the Kibeho refugee camp located in Northern Rwanda.”” Two years later
an additional 6,000 people lost their lives during various RPF military campaigns
against Hutu extremists in northern Rwanda. In 1997, the United Nations High
Commission for Refugees also warned that approximately 200,000 displaced
people were presumed dead as a result of fighting, hunger, and raids on refugee
camps by the RPF in the DRC."® This RPF activity has caused some scholars to
question whether or not a “double genocide” occurred in retaliation for the 1994
slaughter.” However, according to Sebastian Silva-Leander, “as serious as
these human rights violations are, they do not appear to have responded to a
logic of extermination, as was the case for the crimes committed by the
interahamwe.”® Although the RPF might not have intentionally tried to seek out
Hutus to exterminate them, it is important to remember that both sides committed
serious human rights violations during the 1990s in Rwanda and the surrounding
area. This point will be explored in more detail later on in the paper.

The security situation in Rwanda began to stabilize in 1998, and civilians
were no longer dying as a result of fighting between the RPF and interahamwe
forces. This relative stability allowed the government to redirect its focus on
transitional justice “in order to pave the way towards a future of reasonable
tolerance and coexistence, a future in which the ‘again and again’ massacres of

the past could be replaced by a concerted ‘never again.”®' Therefore, the next

7 Sebastian Silva-Leander, “On the Danger,” 1607.
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chapter will provide a brief analysis of the theory of transitional justice in order to
have a proper understanding of what efforts the Rwandan government ended up

taking to bring about justice and reconciliation.
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CHAPTER 3: TRANSITIONAL JUSTICE

In the wake of mass atrocity, the question of how to deal with the past is
always a difficult one. This was especially true in the Rwandan context, where
such a large portion of society was influenced by the genocide. In the latter half
of the twentieth century and the beginning of the twenty-first century, the field of
transitional justice emerged in response to dealing with such complex issues.
According to Dr. Susanne Buckley-Zistel, the “aim of transitional justice is to
uncover the truth of human rights crimes, to publicly acknowledge the suffering of
victims, to identify and punish the responsible individuals and groups, to establish
the rule of law, and to contribute to reconciliation.”®® In a broader sense,
transitional justice involves transitioning from a period of conflict and violence to
one that is peaceful and more democratic.?® In addition, scholars such as Wendy
Lambourne have argued that transitional justice should not be thought of as a
temporary process that the word ‘transition’ insinuates. Instead, Lambourne
believes that the model of transitional justice should be regarded “in terms of
‘transformation,” which implies long-term, sustainable processes embedded in
society and adoption of psychosocial, political and economic, as well as legal,

perspectives on justice.”

8 Susanne Buckley-Zistel, Between Past and Future, 23.
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The idea of using justice to deal with the aftermath of conflict has been
around for hundreds of years. For example, war tribunals can be traced as far
back as the fourteenth century.®® More recently, however, discussions about
transitional justice began to arise by the international community after World War
Two and how to deal with the horrors that had occurred in Nazi Germany.
Indeed, the subsequent Nuremburg trials marked the first stage of transitional
justice and the “triumph of transitional justice within the scheme of international
law.”® Since the end of the Cold War, transitional justice has become even more
popularized, as many nations throughout the world have moved away from
dictatorial systems of government towards democracy.®” As countries in Latin
America, Eastern Europe, and Africa have undergone various democratic
transitions, transitional justice has quickly “become the new mantra of domestic

and international politics.”®®

The international criminal tribunals that were created for Yugoslavia and
Rwanda, as well as truth commissions, and “hybrid” courts are just a few
examples of the great strides that have been made in transitional justice over the
past couple of decades.®® More recently, the International Criminal Court (ICC)

was established as a permanent mechanism to try people charged with grave

8 Naomi Roht-Arriaza, “The New Landscape of Transitional Justice,” in Transitional Justice in the
Twenty-First Century: Beyond Truth versus Justice, ed. N. Roht-Arriaza and J. Mariezcurrena,
(Cambridge: Cambridge University Press, 2006), 2.

% Ruti G. Teitel, “Transitional Justice Genealogy,” Harvard Human Rights Journal 16 (2003): 70.
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human rights abuses.”® According to Ruti G. Teitel, the ICC’s creation is
significant because “international humanitarian law, as applied by the ICC, allows
a form of regime accountability, even where it may be elided within the State.”"
All of these mechanisms of transitional justice are useful for countries such as
Rwanda that are attempting to deal with past human rights abuses while at the
same time trying to create a more peaceful future. Moreover, there are two

models of transitional justice that countries can use to aid this process. The first

is retributive justice, which is analyzed below.

Retributive Justice

The retributive justice model has been at the centre of the justice
paradigm since the end of WWIlI when the Nuremburg military tribunal was
established to try Nazis that committed gross human rights violations against the
Jews and various other minority groups.*? This model is based upon the
“‘western, liberal tradition of accountability for crimes,” and has been commonly
employed by the international community through the use of international criminal
tribunals and courts.®® Moreover, retributive justice has been thought of as mostly
a backward-looking approach as it focuses on examining past atrocities in order

to punish the responsible parties.®* Supporters of this model believe that

“ Ruti G. Teitel, “Theoretical and International Framework: Transitional Justice in a New Era,”
Fordham International Law Journal 26 (2003): 902.

" Ibid., 903.
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prosecuting perpetrators for their offenses is necessary to avoid a culture of
impunity.”® Professor Luc Huyse outlines two reasons why countries would

choose to prosecute criminals using this model:

First, punishing the perpetrators of the old regime advances the
cause of building or reconstructing a morally just order. The second
reason has to do with establishing and upholding the young
democracy that succeeds the authoritarian system. %

Therefore, proponents of prosecution believe that punishing those who
committed severe wrongdoings in past regimes is necessary to help victims heal,
as it can provide them with a sense of security and relief that justice is finally

t. Moreover, punishing individuals responsible for past crimes

being carried ou
can create sentiments of trust in the populace towards the new government,

which in turn can help to foster democratic ideals.?®

Nevertheless, there are some concerns associated with only using
prosecution as an instrument of transitional justice. One such dilemma is the
potential for corruption to arise in the judiciary. In Rwanda, for example, there are
simply too many people to be tried using the national court system. Therefore,
lay judges have been chosen for this task. However, there is uneasiness that
these judges do not have adequate training, which “makes lapses from important

legal norms almost unavoidable.”®

9 Maya Goldstein-Bolocan, “Rwandan Gacaca,” 357.
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Another concern is that prosecuting individuals may undermine
democratic development, especially if the public views the trials as being
conducted in a manner that is not fair and just. Luc Huyse outlines how this can
create a double standard that makes the new government appear illegitimate:
“dealing with the past...may force the successor elites to violate the codes of the
Rechtsstaat today while judging the undemocratic behaviour of yesterday.”'®
Some governments, therefore, have used the restorative justice approach

because they do not want to be faced with the difficulties associated with

prosecuting perpetrators.

Restorative Justice

Restorative justice is another model of transitional justice, which gained
popularity in Canada and the United States during the 1970s when dramatic
changes started to take place in the justice system.’ It was at this time that
proponents of restorative justice argued that the current system was draconian
and ineffective in trying to prevent crime and reintegrate perpetrators back into
society.'® Therefore, restorative justice was purposed as a way of going beyond
simply prosecuting individuals for the crimes that they committed by focusing on
human relations and the need to repair the broken relationships that the conflict

had caused.'®

190 yc Huyse, “Justice after Transition,” 57.
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Restorative justice is premised around trying to reintegrate criminals back
into communities through a number of measures including apologies, reparation
payments, or acknowledging the truth about the crimes committed in order to try

and help the victims overcome their misconduct.'®

It is through these actions
that reconciliation, “a fundamental principle of restorative justice,” can take
place.’® In this sense, reconciliation can be defined as an attempt to establish a
placatory arrangement amongst formerly hostile groups.’® It is important to
remember, however, that just because the violence has come to an end does not
mean that reconciliation has occurred. Phil Clark emphasizes this point when he
states how “peace is therefore just a prerequisite to reconciliation. If violence
continues, it is nearly impossible for individuals and groups to consider rebuilding
their relationships.”’®” Moreover, according to Clark, reconciliation will only take
place once the relationships between the victims and the accused are
strengthened to ensure a more stable future.'®

In the past couple of decades, restorative justice has become widely
associated with truth commissions such as the South African Truth and

Reconciliation Commission (TRC).'"” The TRC was established in 1995 in order

to uncover the truth about the gross human rights violations that occurred under

"% Carrie Menkel-Meadow, “Restorative Justice,” 162.
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apartheid.' The TRC was premised around the notion of awarding amnesties to
those willing to openly admit to their crimes. The idea was that granting
amnesties would provide a comfortable environment for allowing people to open

t."""  Charles T. Call outlines a

up to reveal the truth about their misconduc
number of reasons why countries choose to use truth commissions. The motives
include the ability to properly document the various human rights abuses that
occurred during the conflict, to acknowledge how the aforementioned abuses
were carried out and who was responsible for them, and finally to bring about

healing and reconciliation in order to come to terms with the past and focus on

the future.'

Although the retributive model of justice is centred on rebuilding bonds
between people, there are also some apprehensions with using this approach.
First, there are concerns that victims will be retraumatized after having to listen to
their horrific experiences over again.'*® In addition, some critics of restorative
justice have found fault with truth commissions for allowing offenders to get away
with their crimes, thus “denying justice to victims.”'*There are other fears that
restorative justice is only a ploy by figures in positions of authority to impose their
religious, conservative, or other views upon the population.' In addition, there is

unease that restorative justice techniques could deny the accused some
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important civil liberties including rights to fair trials, or to appeal their cases.''
Lastly, in order for restorative justice techniques to be effective the participants
are usually required to dedicate a significant amount of their time to the cause.""’
This can be difficult when trying to work around people’s daily routines, especially
in developing countries like Rwanda where many people rely on subsistence
farming for survival. Despite these drawbacks, restorative justice is important
because it focuses on trying to “reintegrate both perpetrators and victims into a
unified society.”'"® Moreover, restorative justice can provide mechanisms in
which the public can gather together to demand accountability for past
wrongdoings, thus empowering individuals and helping to foster democratic
development.”® The next section will discuss this link between transitional justice

and democratic development in further detail.

Retributive Justice, Restorative Justice and Democracy

There is a common understanding among many scholars that new
governments trying to acknowledge past abuses, while also attempting to create
a more peaceful future should implement a mixture of both forms of justice in
order to achieve the most successful results. According to Alexander Betts, “if the
ultimate goal of transitional justice is to promote stability and social harmony, the
two cannot be seen as dichotomised.”'® Indeed, retributive justice is important

because it provides the opportunity to deal with the misconducts of the former
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regime, while restorative justice can help to repair broken bonds within society to

pave the way for a more peaceful and democratic future.

One of the main aims that transitional justice is supposed to achieve is
democratic development. This is because “every instance of mass murder by a
state against its own people has happened under authoritarian rule.”®
Consequently, if the final result of transitional justice is to ensure that past
wrongdoings by former authoritarian regimes never occur again then promoting

democratic development must be a priority. To that end, it is important to have an

understanding of what it is meant by the term democracy.

Democracy can be defined as a system of government that “is based on
the freely expressed will of the people to determine their own political, economic,
social and cultural systems and their full participation in all aspects of their
lives.”'?2 Moreover, it is important to distinguish between two types of democracy,
which are electoral democracy and liberal democracy. According to Freedom

House, there are five components that make up electoral democracies including

” ”

“A competitive, multiparty political system,” “universal adult suffrage,” “regularly
contested elections,” and “significant public access of major political parties to
the electorate.”’®® Freedom House also defines Liberal democracies as electoral

democracies; however, these democracies also contain “the presence of a

I Aneta Wierzynska, Consolidating Democracy Through Transitional Justice, 1948. This is
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substantial array of civil liberties.”'** Moreover, many countries throughout the
world that are deemed “free” by the organization are both liberal and electoral
democracies. On the other hand, nations classified as “partly free” are only
considered to be electoral democracies.’®® Therefore, according to these
definitions transitional justice should help regimes develop into liberal
democracies rather than simply electoral democracies, as it is liberal

democracies that actually protect civil liberties.

When examining the link between transitional justice and democracy it is
important to realize that all regimes that undergo a transition away from
dictatorship are not going to automatically transform into budding
democracies.' This idea is contrary to the “transition paradigm,” which is the
theory that states that transitioning governments distancing themselves from
authoritarianism will move towards democracy in a linear progression.’?” In 2002,
Thomas Carothers refuted this claim in his article The End of the Transition
Paradigm. It was in this article that Carothers described the findings of his study
that found that out of the 100 nations that were “transitioning” from
authoritarianism at that time, “only a relatively small number — probably fewer
than 20 — are clearly en route to becoming successful, well-functioning
democracies or least have made some democratic progress and still enjoy a

positive dynamic of democratization.”'?® Carothers goes onto note that many of
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these countries seem to be somewhere in the middle in which they follow certain
democratic ideals, but also lack other attributes necessary for liberal

democracy. He describes these countries as “entering a political gray zone.”"®

Rwanda is a perfect example of this type of “gray zone” country, as will be
discussed in the next couple of chapters. When going back to analyze how this
relates to transitional justice, however, one can hypothesize that the retributive
justice mechanisms (International Criminal Tribunal for Rwanda, and the national
courts) and the restorative justice mechanisms (Gacaca) that the country has
used should help it to move past this “gray zone” towards becoming a liberal
democracy. Therefore, the next chapter will assess these different mechanisms

of transitional justice used in Rwanda to see whether or not this is the case.
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CHAPTER 4: TRANSITIONAL JUSTICE IN THE
RWANDAN CONTEXT

Unlike many other post-conflict nations that have tended to use
“amnesties, truth commissions, (and) selective prosecutions” as methods of
transitional justice, Rwanda has embarked in an ambitious scheme of trying to
punish everyone who took part in the genocide.”™' This is an extremely complex
task considering that there were hundreds of thousands of participants in the
genocide. Consequently, the government of the country has used a number of
legal mechanisms at the international, national and local stage to try the accused
including the International Criminal Tribunal for Rwanda (ICTR), national courts,
and Gacaca.” This next section will examine all three of these judicial
institutions and assess some of the positive and negative attributes that are
affiliated with each of these devices paying special attention to the ICTR and

Gacaca.

The International Criminal Tribunal for Rwanda
A year before the Rwandan genocide in 1993, the International Criminal
Tribunal for Yugoslavia was created by the United Nations in order to try

perpetrators that committed severe human rights violations in the former

*Jennie E. Burnet, “The Injustice of Local Justice,” 173.
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Yugoslavia.”™ A vyear later, it only seemed logical that the international
community should launch a similar tribunal for Rwanda to ensure that those who
committed serious crimes were brought to justice. Moreover, Alison des Forges
and Timothy Longman have argued that the atrocities that occurred in Rwanda
were much more “grievous and large in scale than those committed in the former
Yugoslavia,” and therefore “failure to create a mechanism comparable to the
ICTY would almost certainly have led to accusations of racism.”™* In addition,
the Rwandan government had personally requested that the United Nation’s
Security Council create a tribunal to help try those convicted of crimes of
genocide.”® Consequently, a Commission of Experts was hired to investigate
grave crimes against human rights perpetrated by the Hutu. By October 1994,
the Commission came to the conclusion “that there was undeniable and
overwhelming evidence that the actions taken against the Tutsis constituted

genocide and that a tribunal should be established.”*®

In November 1994, UN Resolution 955 was sanctioned approving the
establishment of the International Criminal Tribunal for Rwanda (ICTR)."™®” The

following year, the ICTR was established in Arusha Tanzania for “the sole
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purpose of prosecuting persons responsible of genocide and other serious
violations of international humanitarian law committed in the territory of Rwanda
and Rwandan citizens responsible of genocide and other such violations
committed in the territory of neighbouring states, between 1 January 1994 and 31
December 1994.”'*® The first hearing that took place in the tribunal was in
January 1997 for Jean-Paul Akayesu who had been the mayor of the Taba
commune during the genocide.”® His trial lasted until October 1998 when
Akayesu was charged with committing “nine counts of genocide and crimes
against humanity, including the use of rape as a weapon of genocide.”™° He

received a sentence of life imprisonment for his actions.

When the ICTR was first created many human rights organizations
heralded it as “marking a watershed in the project of holding accountable
perpetrators of genocide, crimes against humanity, and war crimes: the most
heinous acts of the modern age.”'*" To that end, the tribunal has tried to reduce
impunity by showing world leaders that gross human rights violations will not be

tolerated, and everyone must work together to prevent such crimes from

%®Helena Cobban, “Healing Rwanda: Can the international court deliver justice?” The Boston
Review 28 (2004) <http://bostonreview.net/BR28.6/cobban.html>. The fact that the ICTR was
only given approval to investigate gross human rights violations committed in Rwanda and
surrounding countries from January to December 1994 was a ‘political compromise’ according
to Dieter Magsam. Magsam claimed that the RPF government felt that the ICTR should only
investigate crimes that had occurred from the time the RPF invaded Rwanda in October 1990
until the end of the genocide in July 1994. However, opponents of the RPF as well as some
members of the international community wanted the ICTR to investigate possible retaliatory
crimes by the RPF in the months and years immediately following the genocide. See Dieter
Magsam, “Coming to Terms with Genocide in Rwanda: The Role of International and National
Justice,” in International Prosecution of Human Rights Crimes, ed. W. Kaleck, M. Ratner, T.
Singelnstein and P. Weiss, (New York: Springer-Verlag Berlin Heidelberg, 2007), 160.

Jennie E. Burnet, “Injustice of Local Justice,” 174.
140 .

Ibid.
" bid.

139

33



occurring in the future. There have been some very positive elements
associated with the tribunal during its fifteen years of existence. First, “Arusha
has judged more genocide-related defendants than any other international
tribunal since World War 11.”"*? In addition, the tribunal has also set some
important standards in international law by acknowledging for the first time that
rape can be considered a “crime of genocide.”'* The tribunal has also been able
to provide a great deal of information about who was responsible for planning

and orchestrating the genocide.*

Despite some of these accomplishments, the wave of hope and
excitement that the tribunal first aroused in scholars and international human
rights groups quickly dwindled. According to Philip Gourevitch, even in the
tribunals first few years of existence there were a series of problems as “it was
understaffed and systematically mismanaged, and its prosecutorial strategy
appeared directionless and opportunistic.”’*® Moreover, there were concerns
over the fact that the tribunal was actually not situated in Rwanda but in Arusha,
Tanzania. The Rwandan government felt that this was a problem because
perpetrators would not be deterred from repeating their crimes if the trials were
located so far away from the crime scene.® In addition, when the tribunal first
started running, many Rwandans were not aware of what was occurring at the

ICTR. For example, a survey conducted in 2002 showed that approximately fifty-
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six percent of those interviewed felt as though they did not receive enough
information about the tribunal.’*” As a result, information programs through the
radio, newspaper and Internet were created to help remedy this problem.*®
Despite these efforts, many Rwandans have continued to express their
discontent towards the ICTR citing the slow pace of trials and the use of large
amounts of resources as just two examples of their objections toward the
tribunal.™® Indeed, the problem with “justice delayed is justice denied” is a
legitimate concern, as the ICTR has been accused of taking too long to bring
some of the worst offenders to justice.”™ The ICTR has currently completed
forty-three cases, however, seven of those are pending appeal.”™ Furthermore,
the ICTR has also required a vast amount of money to keep running. By the end
of 2007, it was estimated that approximately one billion dollars had already been

spent on only thirty-five cases that had come to completion at that point."*?

The Rwandan government is one of the largest critics of the tribunal
despite its original request for its establishment. The hostility between the ICTR
and the Rwandan government has existed since the tribunal’s inception in 1994.

To that end, the Rwandan government was the only country on the Security
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Council in 1994 that voted in opposition to the United Nation’s Resolution 955.'%

As mentioned above, the government was against the idea of the court being
located outside of the country. However, it also had other reservations with the
ICTR including the fact that the tribunal would not hand out the death penalty but
only life imprisonments to some of the worst orchestrators and offenders of the
genocide.”™ The Rwandan government has also been disturbed that the
accused that are held in custody by the tribunal are actually treated better than
some of the inmates living in deplorable prison conditions in Rwanda.’® As one
RPF representative interviewed by Philip Gourevitch proclaimed, “It doesn'’t fit
our definition of justice to think of the authors of the Rwandan genocide sitting in

a full-service Swedish prison with a television.”"*®

Critics of the ICTR have also expressed concern that it is not helping with
the process of reconciliation, which is one of the mandates that the tribunal was
supposed to achieve. This is partly because many Rwandans feel very
disconnected with the court as mentioned above. Moreover, many do not agree
with the western judicial approach that the court uses, as supposed to the more
traditional practices that are common in the country.”®” The tense relationship

between the government and the ICTR further hinders the image of the tribunal
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in Rwanda. Consequently, “although the majority of the population is not hostile
to the ICTR, people tend to see it as an activity of the international community
primarily for its own benefit, with little relevance to processes of reconciliation in
Rwanda.”'®®

Perhaps one of the biggest stumbling blocks associated with the ICTR is
that the Rwandan government has forbidden the court to assess possible crimes
that occurred by the RPF around the time of the genocide.” In 2003, Carla del
Ponte, the former Chief Prosecutor of the tribunal, lost her position. Scholars
have speculated that this was likely because she announced that her team would
also be preparing “special examinations” into possible atrocities carried out by
the RPF in 1994."° Consequently, this has delegitimized the court in the eyes of
many people who feel that it is only offering a form of “victor’s justice” for the
Tutsis. The tribunal has even received the nickname “TPIH” in France, which
stands for “le Tribunal Penal International pour les Hutus.”'®" Belgian scholar,
Fillip Reyntjens, who had provided testimony for the ICTR, expressed his
discontent with this issue by refusing to continue his collaboration with the
tribunal.'® All of these structural problems associated with the ICTR undermine
any effort for the tribunal to contribute to democratic change in Rwanda, as it

appears to only represent one side of the population and does not promote

involvement at the local level.
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The ICTR had planned on winding down its work in 2008, and officially
closing in 2010."°® However, there are ten new cases this year alone, therefore,
the ICTR will most likely be in existence for a little while longer.'®* Nevertheless,
it is likely that many of the cases that were supposed to be tried in the ICTR will
have to be sent to Rwanda instead.'® Therefore, this next section of this chapter
will move away from the international scene in order to examine Rwanda’s

approach towards transitional justice at the national and local level.

National Courts of Rwanda

In 1996, the Rwandan Parliament ratified the Organic Law on the
Organization of Prosecutions for the Crime of Genocide or Crimes Against
Humanity committed between October 1, 1990 and December 31, 1994.7%
According to the Organic Law, crimes committed during the genocide were
divided among four different categories.'® The first category involved the most
serious crimes including people who took part in planning and instigating the

genocide, as well as others who murdered a significant number of people or

tortured victims." The second category included those who killed individuals,
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while the third category was reserved for people who assaulted other persons.'®
Finally, the fourth category was designated for perpetrators that vandalized other

people’s property.'”

In order to try genocide cases more effectively, the government
established a specific branch of the Supreme Court to be responsible for
coordinating and overseeing the efforts of the national courts.””' Moreover, the
government also made provisions for handing out reduced sentences to the
accused willing to apologize for their actions, and incriminate other individuals

that took part in the genocide.'"?

Nevertheless, the national courts were facing serious obstacles because
they did not have the available resources to try all of these people, as many
judges, lawyers, and other professionals working in the legal system were killed
or fled during the genocide. Indeed, scholar Ariel Meyerstein outlined how “prior
to the genocide, Rwanda, a country of 6 million people, had 758 judges, 70
prosecutors, and 631 support staff,” however, “following the genocide, these
ranks were reduced to 244 judges, 12 prosecutors, and 137 support staff.”'”®
Consequently, a great deal of time was required to train new personnel to run the
courts effectively. As a result, many foreign lawyers came to Rwanda during the

first few years following the genocide in order to assist with this task.'™
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Eventually their efforts paid off, as the courts were able to provide judgements for
approximately 1,000 genocide cases on an annual basis.'”® Moreover, as time
passed many more judges and lawyers received proper legal training: “while it
was estimated that only 5% of the Rwandan legal personnel actually had legal

training in 1995, this had risen to 95% in 2006.”""°

Despite the progress made in developing the national court system,
Rwanda would still have to come up with another way to deal with suspected
perpetrators. By 2001, the government had already arrested 120,000 people
accused of committing various atrocities during the genocide.'”” Moreover, these
inmates were placing huge strains on the Rwandan legal system, and it was
estimated that it would take over a decade to put everyone on trial. By 1999,
there were only about 1,100 people that had received court verdicts, while 400 of
those had been handed the death penalty."® Five years later, only 9,700
genocide suspects had been tried in a court of law."” Philip Gourevitch
described the difficult situation when he stated, “Western legal experts liked to
say that even the lawyer-crowded United States could not have handled
Rwanda’s caseload fairly and expeditiously.”"®°

Human rights organizations were especially concerned that many of these

people had been imprisoned for up to seven years without receiving a court
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hearing.®’

Furthermore, prisoners were crammed into jails that were only
designed to sustain 15,000 individuals, and they lived in deplorable conditions in
which they lacked proper nutrition, water, and shelter.'®* As a result, roughly
11,000 inmates lost their lives in the first five years after the genocide while
awaiting trial in prison.”® The Rwandan government was aware of these issues,
which was why in 1999 it proposed initiating Gacaca, which is based on a

traditional system that had been used in the country for centuries as a tool for

conflict resolution.'®*

A Brief History of Gacaca

The term “Gacaca” in Kinyarwanda translates to “the lawn,” and refers to
how familial and local community disputes would be solved by group gatherings
on a lawn."™ A judge referred to as inyangamugayo or “those who detest
disgrace” would be in charge of the hearings, and this person was usually a
highly admired member of the community."® A wide range of problems could be

handled using Gacaca including “disputes about land, pastoral conflicts,
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household and family quarrels, and badly honoured contracts.”™ However, the
main focus of Gacaca was on reconciliation and to restore broken bonds
between the family and community.®® Conflicts that were resolved using
Gacaca, therefore, involved punishments that were not retributive in nature.'®
Instead, those accused would be expected to provide some sort of compensation
to the victims for the harm that they had inflicted.'® This was usually in the form
of payment for property that one had pilfered or vandalized.' Furthermore, it
was not only the accused that was supposed to acknowledge guilt for their

actions, but also all of the other members of their family. %

During the colonial era, Gacaca became less influential as the Belgians
created their own institutions to manage disputes. The Belgians established
“tribal courts” that were headed by chiefs responsible for dealing with conflict
within the local community.'®® Moreover, contemporary courts were also erected
to handle legal conflicts among the “foreign (mostly white) population.”'®* After

Rwanda gained independence, Gacaca started to become more influential
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among certain communities within the country that wanted to solve local disputes

without having to use the contemporary legal system.'®

Post-Genocide Gacaca

It was after the genocide that Gacaca would enter its “most radical
evolution.”'®® One year following the genocide, discussions occurred about using
Gacaca to try genocide suspects. The government originally turned down this
idea because it believed that the system would be contradictory to Rwandan
legal practices in which grave crimes such as murder were to be tried using
formal prosecution procedures.’’ Nevertheless, talks about using Gacaca
remerged in 1998 during a series of gatherings by top officials discussing the
future of Rwanda.'®® It was at these meetings that the limitations of the Rwandan
justice system were acknowledged. In addition, it was decided that something
else was needed to bring about justice and reconciliation in order to ensure that
genocide never occurred again in the county. Consequently, on October 12,
2000, the Transitional National Assembly (TNA) agreed to an enactment that
allowed for the creation of Gacaca tribunals “to try all but the most serious crimes

related to the genocide.”'®
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The government outlined five main goals that it hoped to achieve by using
Gacaca: to divulge the truth about what really occurred during the genocide, to
speed up genocide cases, to abolish sentiments of impunity, to bring about
reconciliation so that Rwandans could join together, and to show the international
community that the country had the capability to resolve their own disputes
through their own traditional mechanisms.?® The government also wanted the
modern Gacaca tribunals to be used as a “middle path somewhere between the
rigours of full-blown criminal prosecution and the moderate truth commission

approach employed in many countries.”®’

Consequently, many supporters
believed that Gacaca would be beneficial because it diverted from the path of
retributive justice that the government had followed since it took power in

1994 202

The idea behind Gacaca would be to use the courts to try suspects of
lower level crimes including those represented in categories two, three and four
listed under the 1996 Organic Law.?®® In 2001, it was decided that rape would
also be included in category one, and therefore those cases would not be heard
using Gacaca but rather the national court system.204 Therefore, the perpetrators

that were allowed to attend Gacaca courts would receive reduced sentences if
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they admitted their crimes, were willing to state the names of anyone else

involved, and provide a public apology for their actions.?*®

Some elements of the new Gacaca system would remain the same as it
had in the past including the participation of community members to present
claims and evidence against possible perpetrators.’® However, one important
difference with the modern Gacaca system compared to the traditional one was
that the entire community would be expected to participate in Gacaca hearings,
whereas in the past only individual members involved in the dispute would take
part in the hearings.?®” Another significant contrast was that contemporary
Gacaca “departed from the restorative nature of traditional Gacaca by granting
the elders who serve as judges the power to sentence defendants to
punishments ranging up to lifetime imprisonment.”?®® Finally, the current Gacaca
system was based on perpetrators providing testimony for their actions, whereas
in the past the plaintiff made claims against suspects while witnesses also

provided testimony to ensure that the truth was told.?*°

Making Post-Genocide Gacaca Functional

There were a number of steps involved in making this contemporary
Gacaca system operational. First, an education campaign was created to inform

community members about Gacaca and how it would be used in the context of
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genocide. The government tried to achieve this through the use of media such as
newspapers, film and radio.?’® The second stage was to elect judges to lead the
hearings, which took place on October 4, 2001. According to the leader of the
National Electoral Commission, the voter turn out was extremely high at roughly
ninety percent.?'" In the end, approximately 250,000 people were chosen to work
in the Gacaca tribunals.?'?> The following year, the judges underwent a training
period that consisted of two days of class time with roughly ninety other elected
judges. At these sessions the judges were taught about such topics as law,

ethics, and techniques in conflict resolution.?™

There were originally four different types of courts set up to handle
caseloads including Gacaca courts of the cell, sector, district, and province.?'*
The Gacaca courts of the cell were the lowest level courts, which were
composed of nineteen lay judges. Moreover, “the cell-level panels of judges
appointed representatives to the next level, the sector, the sector panel selected
members for the district panel, and the district selected members for the
province.”?'® On June 19, 2002, the first Gacaca hearings began on a trial basis,

thus defining the beginning of “the most ambitious experiment in transitional
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justice ever attempted: mass justice for mass atrocity.”*'® Gacaca was first used
in twelve districts located in every sector in Rwanda as well as the capital
Kigali.?'" Five months later, Gacaca courts were established in 106 different
sectors, which meant that roughly ten percent of Rwandans were participating in

the trial project.?'®

After the first pilot phase ended in 2004, the government made some
amendments to the Gacaca system. This included abolishing the Gacaca courts
of the province and district, as well as creating Gacaca appeals courts to allow
the accused to appeal verdicts made in the sector-level courts. Each of these
courts is composed of “three organs, namely a general assembly, a panel of
judges and a coordinating committee.”*'® Today, there are roughly 9,013 Gacaca
courts at the cell level, 1,545 sector-level Gacaca courts, and 1,545 appeal-level
courts.?® Another amendment that the government initiated was to reduce the
number of judges for each court from nineteen to nine along with five substitutes.
The main reason for this change was because of the lack of turnout by the
judges during the pilot phase.?”’ The government also made it illegal for anyone
over the age of eighteen to not attend the hearings.?? Finally, the government

amended category one crimes to include “crimes of torture, indignity to a dead
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body, and a somewhat broader range of crimes of sexual violence.”??*In addition,
crimes listed under categories three and four were combined into one category.
Therefore, under the current system those accused of committing crimes against
property would be sent to the cell-level Gacaca courts dealing with category
three crimes.?® On the other hand, suspects implemented in category two and

three crimes would be sent to sector-level Gacaca courts.??

On January 15, 2005, it was announced that the courts would officially be
used throughout the country.?”® Today, there are three different stages in which
Gacaca hearings take place. The first stage involves a general assembly
consisting of all adults eighteen and older in the community who are in charge of
analyzing events that occurred during the genocide and figuring out who was
involved.?”” This “pre-trial phase” happens at the cell level of Gacaca.?®®
Furthermore, these people are supposed to come together once a week, and are
responsible for writing down the names of the people that they believe committed
crimes during that period. The second stage involves judges that come together
in private to assess the lists and place each of the accused into the proper
category that corresponds to their crimes.??® Once the judges complete this task,

their lists are sent to the Gacaca courts that are designed to handle the cases. It
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is within these courts that the accused are tried in public hearings and in front of

a group of selected judges.?®

One of the most important elements of Gacaca is the confession of the
accused. The idea is that as soon as the accused confesses to their crimes the
public will learn the truth about what really took place throughout the genocide.?’
Once the accused confesses, it is up to the bench to determine whether or not
the accused is telling the truth, and if they are genuinely regretful about their
conduct during the genocide.?® If the confession passes the bench then the
accused will be granted a prison sentence that is half the length, while the

accused is expected to perform various community service duties for the other

half of their sentence.?®

The following section will provide a brief assessment of some of the pros

and cons that are commonly addressed in the literature about Gacaca.

Positive and Negative Aspects of Gacaca

One promising feature of Gacaca is the ability of the courts to speed up
trials that otherwise would have taken years in the regular court system. Even
during the trial phase of Gacaca, when only 750 Gacaca courts existed
throughout Rwanda, there were over 2,000 people who were found guilty for their

crimes.?® Another 6,000 people were sentenced in the opening nine months
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after 2005 when Gacaca was used countrywide. On the other hand, only 7000
people had received convictions from the national courts in a six-year period from
1996 until 2002.%%°

Another positive feature of Gacaca is the opportunity that it provides for
community involvement. Indeed, the local population seems to feel much more
connected with Gacaca than the ICTR. For example, in one study conducted in
2002 by John Hopkins University, researchers found that 96% of the
interviewees were aware of Gacaca while 82% of these people were optimistic
that gacaca would have promising results.”*® Gacaca also provides the potential
opportunity for the community to heal as they learn the truth about what occurred
during the genocide. Moreover, unlike some truth commissions, the accused still
receive some form of punishment for their crimes even though sentences are
usually reduced.

Despite some of the positive elements associated with Gacaca, many
scholars and human rights organizations tend to focus on the more problematic
features of the court system. The government of Rwanda has alluded to the fact
that “many of these problems are unavoidable if Gacaca is to serve its pragmatic
purpose of putting tens of thousands of prisoners on trial.”®*” Although there is a
great deal of truth to this statement, this essay argues that some of these
concerns, especially with “victor’s justice” are avoidable. This will be discussed

later in the chapter.
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The first difficulty of Gacaca pertains to the issue of participation. When
Gacaca was initially utilized, many members of the community did not want to
take part in the courts for a number of reasons. First, a large portion of the
Rwandan community relies on farming to meet their daily food intake, and
consequently these people preferred to work in the fields than have to attend the
hearings. Furthermore, Rwandan communities already required their members to
dedicate one day a week for state sponsored activities, which made it even more
difficult to devote yet another day to the Gacaca trials.?*® The second reason for
the lack of participation had to do with some Hutus who were very reluctant to
attend Gacaca trials because they were afraid that they would somehow be
implicated in the genocide.?®® Consequently, 10,000 Hutus escaped the country
before the Gacaca trials even began.?* It was for these reasons that after 2004
the Rwandan government made it compulsory for people to take part in weekly

Gacaca hearings.*’

Human rights organizations also have some significant concerns with
Gacaca, especially since the judges have little training in dealing with hearings.
Amnesty International believes this lack of training is “grossly inadequate to the
task at hand, given the range, character and complexity of crimes [committed]

during the genocide.”**? Moreover, the judges do not receive any compensation
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for their duties.®®® Therefore, it is hardly surprising that the courts have been
plagued with allegations of corruption since their inception. For example, it is not
uncommon for the accused to bribe the judges into listing their crimes as
category two or three instead of category one in order to avoid the national courts
that tend to hand out punishments that are much more severe in nature.?*
Christopher J. Le Mon argues that these corruption charges are creating a
“public perception of wrongdoing,” which causes people to become discouraged

and enhances the notion that Gacaca is simply a waste of time.?*°

Other concerns that have arisen over Gacaca include the problem with the
manipulation of the truth. In some instances, the accused have admitted to
crimes that they actually did not perpetrate in order to feel a sense of freedom
from the accusations against them.?*® There have been other occasions where
suspected perpetrators have worked with others in the community to ensure “a
code of silence” so that the truth is never revealed.”*” Another concern is that the
accused will falsely denounce other people in order to receive reduced sentence.
During the pilot phase for instance, it was established that almost 1,000,000
people would have to be tried using the Gacaca system.?*® William Schabas

highlighted this issue when he proclaimed, "rather than resolve the outstanding
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cases, and end the blight of mass detentions under appalling conditions, the

initial Gacaca hearings appear to have opened a Pandora’s box.”?*°

Finally, another disconcerting element associated with bringing out the
truth using Gacaca is the safety of the survivors and those testifying against
other members of the community. Indeed, there have been some abuses
committed against survivors who were going to testify in Gacaca, and some have
even been killed. In 2003, for example, three Tutsi survivors were murdered in

Kaduha right before testifying in Gacaca.”

In July 2008, the primary
organization for genocide survivors in Rwanda, IBUKA, declared that 167
survivors had been killed since 1995.2°" Moreover, it is not only survivors that
have been victimized but also Gacaca judges and witnesses.?*? This statistic
highlights that there are still some serious hostilities within Rwandan
communities that must be addressed for the nation to finally heal. However,

reconciliation will become even more difficult if many Rwandans view Gacaca as

a form of “victor’s justice.”

Gacaca and Victor’s Justice

As with the International Criminal Tribunal for Rwanda, another problem
associated with gacaca is that some critics see it to be administering a form of
“victor’s justice.” This is because the government has specified that only crimes

committed during the genocide are to be tried using Gacaca. Consequently, the

29William Schabas, “Genocide Trials and Gacaca Courts,” 881.
#0susanne Buckley-Zistel, “Between Past and Future,” 26.

*Hirondelle News Agency, “Rwanda: 167 Genocide Survivors Murdered since 1995, July 16,
2008.

22 |hid.

53



government claims that the crimes perpetrated by the RPF in Rwanda and in the
Democratic Republic of the Congo are war crimes that are not suitable to be tried
using the Gacaca system.”®® Nevertheless, the RPF did commit human rights
abuses against civilians while trying to destroy the interahamwe. In some
instances the RPF would go into camps and attempt to separate the non-
combatants from the interahamwe, and once people were separated the RPF
would proceed to execute the latter group.”®* Lars Waldorf outlines that “if the
Rwandan government is serious about ending impunity and achieving long-term
peaceful coexistence in Rwanda, it should provide some accountability for the

RPF killings.”?*°

This section concludes with a quote by Karen Lahiri who states that the
main problem with Gacaca is that “at the end of the day, the courts remain
institutions deriving legitimacy from an authoritarian and partisan government.”256
Consequently, the government’s constant involvement in Gacaca and its refusal
to acknowledge past crimes committed by the RPF has undermined the
legitimacy of Gacaca, and is consequently hampering possible efforts to
reconcile the nation and move the country towards liberal democratic
development. Moreover, this perception of “victor’'s justice” can pose significant

problems for the stability of Rwanda because both the perpetrators and the

victims are forced to live together in communities throughout the country.?’
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Consequently, if there is a belief among Rwandans that the reconciliation
process is one sided then the country is put at greater risk for further tension and
violence. This next chapter, therefore, will discuss this issue by analyzing the
current political environment in Rwanda and how this could possibly hamper

justice and reconciliation efforts in the country.
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CHAPTER 5: TRANSITIONAL JUSTICE AND
AUTHORITARIAN GOVERNMENT

In the fifteen years following the Rwandan genocide the government’s
efforts to bring about justice and reconciliation were directly influenced by the
political climate in the country. As mentioned above, one of the key aspects of
transitional justice is the formation of a liberal democracy in which the rule of law
is followed and differing groups are equally represented. This task has been a
very difficult one in the Rwandan context. As Mahmood Mamdami outlined:
‘where there is an uneasy coexistence between guilty majorities and fearful
minorities, the possibility of a democratic transition is likely to appear more as a
threat than a promise to the minorities concerned.”®® It is in this context that the

actions of the Tutsi dominated government must be understood.

The RPF Takes Control

After the military victory in 1994, the RPF wasted no time in trying to
ensure that they had full control of the country. The RPF pledged to follow some
stipulations made under the Arusha Accords in 1993, and it was agreed that the
new government would remain in power for five years until proper elections could

be held.?® Consequently, the Government of National Unity (GNU) was created

8\1ahmood Mamdami, When Victims Become Killers: Colonialism, Nativism, and the Genocide
in Rwanda, (Princeton: Princeton University Press, 2001), 280.
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that consisted of the “pro-Arusha wings of the opposition political parties.”?*

Faustin Twagiramungu, a Hutu belonging to the Mouvement Démocratique
Républicain. (MDR), became Prime Minister of the new government.?®’ Despite
these reforms, the RPF did not follow all of the conditions that had originally been
laid out in the Arusha Accord. This is because the RPF insisted that they have
the most influence on the government. According to Philip Reyntjens, this change
to the Arusha Accords was “in effect, a subtle piece of constitutional engineering,
which attempted to mask the RPF’s hold on political power.”??

From 1994 until 2003, the new government emphasized its tight control
over the country when it forbade any political undertakings to occur outside the
capital.?®®> During this time the government was mostly controlled by Paul
Kagame, who had been the leader of the RPF forces, as well as a number of
influential men that had worked in the RPF.?** Another indication of the
government’s authoritarian nature occurred between 1995 until 2000, when a

number of important Hutu political figures left the government claiming that it was

becoming too difficult to work with the RPF.*®® Prime Minister Faustin

*Marina Rafti, A Perilous Path to Democracy: Political Transition and Authoritarian
Consolidation in Rwanda, (Antwerp: Institute of Development Policy and Management, 2007),
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Twagiramungu and President Pasteur Bizimingu were examples of two influential

politicians who quit their jobs because of these problems.?*®

In 1998, the RPF declared that it would stretch the period of transition for
another five years in order to “ensure the country’s security and peaceful
democratization process.”?®’Moreover, the government justified their decision by
emphasizing what had occurred prior to the genocide when Rwanda was pushed
into multi-party democratic transition too soon.?®® In 2001, elections at the district-
level took place and finally in 2003 the end of Rwanda’s “post-genocide transition

period” came to a halt after national elections were held.?®°

The Transition to Democracy or Dictatorship?

Paul Kagame won the 2003 elections by a landslide victory, as he
received approximately 95% of the votes. However, according to Freedom House

this was hardly surprising:

The RPF’s preeminent position in Rwanda political life, combined
with a short campaign period, the material advantages of
incumbency, and the continuing effects of the genocide, which
inhabit free expression of political will, ensured Kagame’s victory
and that of the RPF and its allies.””

Although the election was deemed to be “free and fair” by observers from the
European Union, there was evidence against this claim.?’' For example, the

MRD, the largest opposing party, was forced to step down from its run for office
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because it was accused of “divisionism” by the Rwandan parliament.?”? The term
divisionism “was defined as being in opposition to or even simply expressing
disagreement with government policies.”"

There were other concerns in Rwanda after 2005, as the press enjoyed
very little freedom. Many newspapers have been shut down while employees

4 Moreover, in 2004 a

have been subject to abuse and intimidation.’
parliamentary report was released about “divisionism,” and recommended that a
series of non-governmental organizations, religious establishments, and schools
be dissolved because of the crime.?”® The charges were brought about by a
commission that was hired to look into the murders of three genocide survivors
who were killed in the Gikongoro province in 2003.® However, according to
Amnesty International, although the commission “concluded that ‘genocidal
ideology’ was widespread...the evidence for this appears to be based more on
alleged or potential opposition to the government than it does the propagation of
genocide.”” To that end, the charges were extremely troublesome because of
the risks that they placed on civil society, which was now practically “controlled

by the regime.”?”® Moreover, in January 2005, the government shut down the

Ligue Rwandaise pour la Promotion et la Défense des Droits de I'Homme

#25ysanne Buckley-Zistel, Between Past and Future, 34.

PFilip  Reyntiens, “Post-1994 Politcs in Rwanda: Problematising ‘liberation’ and
‘democratisation,” Third World Quarterly 27 (2006): 1107.

Susanne Buckley-Zistel, Between Past and Future, 34.

“Amnesty International, Deeper into the Abyss-Waging War on Civil Society, London: Amnesty
International, July 2004.

2 |hid.

" Amnesty International, Deeper into the Abyss-Waging War on Civil Society, London: Amnesty
International, July 2004.

8Filip Reyntjens, “Post-1994 Politics,” 1107.

274

59



(LIPRODHOR), one of the most influential human rights organizations in
Rwanda.?”®

This analysis of Rwanda’s political system illustrates the validity of
Thomas Carother’s argument regarding countries stuck in the ‘gray zone.” The
very fact that multi-party elections were held in 2003 emphasize the countries
commitment to the introduction of electoral democracy, although as of 2008
Freedom House has not chosen to classify Rwanda as being an electoral
democracy.?®® On the other hand, President Kagame and his regime have
exercised a very tight hold on the country, and the lack of freedom of expression
and contestation is a sign that the country still does not have the necessary
elements associated with liberal democracies. Indeed, Rwanda has been
deemed “unfree” in the Freedom House country report that came out in 2008.%%"
The report noted that perhaps the government was relinquishing some of its
stronghold as “a ban on political party offices at the local level, which had
resulted in a de facto limitation on party activities, was lifted in June.”?®?
Nevertheless, the report also outlined that freedom of the press continues to be
lacking and some journalists have even been harassed and imprisoned.?®® This
is troublesome, as it has created an environment of secrecy and tension in which
people fear reprisals for expressing their own views. In addition, the government

has tended to be dominated by the minority Tutsi group who have provided little

room for any kind of opposition. This has created even more intrinsic hostility, as
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many members of the majority Hutu population feel as though they are being
excluded from valuable resources. Consequently, the experiment in transitional
justice in Rwanda does not seem to have brought about liberal democratic

transition, which is one of its mains goals that it is supposed to achieve.

Conclusion

Even fifteen years after the Rwandan genocide the memories of atrocity
have remained fresh in the minds of many people living in the country. It cannot
be denied that by 2009 the government had brought about some positive
changes in a country that was left totally destroyed after the genocide. This is
evident by the relative stability that has existed in the nation in recent years,
especially for the Tutsis (despite a few abuses occurring over Gacaca) who had
been badly discriminated against ever since Rwanda gained independence in
1962. This is impressive, as the transitional government inherited a huge task of
trying to reconcile the country so that it could finally endure a more prosperous

future.

Rwanda provides an extremely important case regarding how transitional
governments deal with the issue of justice and reconciliation because the path
that the government took was one of the largest experiments in transitional
justice that has ever taken place. To that end, the new government made the
decision to follow a retributive model of justice by putting literally everyone who
participated in the genocide on trial. This proved to be a great challenge
considering that the genocide had completely destroyed a justice system that

was exceptionally weak before the genocide even began. The international
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community attempted to help Rwanda by creating the ICTR where some of the
main orchestrators and perpetrators would be tried in Arusha, Tanzania.
However, the ICTR was plagued by a series of problems including structural
issues and pressure from the Rwandan government not to examine any possible

crimes conducted by the RPF against the Hutus.

On a national level, legal personnel were sent from all over the world to
help provide legal training for Rwandans. Nevertheless, President Kagame and
his government knew that another instrument would have to be used, as over a
hundred thousand people were literally rotting in deplorable jail conditions waiting
for their trials. Therefore, it was decided to use an amended version of the local
Gacaca courts to try those accused of committing lower level crimes. Many
human rights organizations and scholars were optimistic by this decision
because they thought that it would help the country to not only focus its
reconciliation efforts on retribution but also on restoration, and trying to repair the
broken bonds within communities. Furthermore, many saw it as a chance for
Rwandans to finally engage in civic culture, thus paving the way towards

democratic development.

Unfortunately, the Rwandan government’s authoritarian nature hampered
the ability for Gacaca to bring about justice and reconciliation, as the government
only allowed crimes that occurred by Hutus against Tutsis to be discussed. This
bias isolated the Hutu majority population, and increased hostility and violence
within the country. Moreover, it hindered the ability for Gacaca to help bring

about democratic change, which is one of the main aims of transitional justice.

62



Therefore, this essay has argued that until the government relinquishes its
stronghold on society, efforts in transitional justice will not be successful.

To conclude, the issue of how to go about restoring a country that has
suffered severe conflict is extremely relevant in the world today. The atrocities
that are currently going on in Sudan and the Democratic Republic of the Congo
are just two examples of countries that will eventually meet the same struggles of
transition that Rwanda has undergone during the past decade. That is why it is
necessary for scholars to continue to study transitional justice in order to help
find better ways for nations to move beyond their past, and to allow future
generations to feel safe and secure. Rwanda provides some important insights
into the development of transitional justice. However, it is important to realize that
even if the country has not been as successful as one would hope, it has faced
enormous strains as a developing country in which a majority of its population
lives below the poverty line. Moreover, the ethnic tensions that existed in the
country prior to the genocide cannot simply be erased overnight. Nevertheless, it
is extremely important for the government to truly move away from the past by
becoming more inclusive and promote freedom of expression in order to ensure

that the country will never again face such savage atrocity.
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