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Abstract 

The objective of this research was to evaluate the decision-making process employed to 

review major pipeline projects. An evaluative framework for evaluating the decision-

making process was developed, and applied to the National Energy Board’s Joint 

Review Panel’s final report on the Northern Gateway Project. Results suggest the 

process failed to ensure all project effects and evidence were considered, and all 

conflicts in evidence were resolved by decision-makers. Recommendations to improve 

the review process include more explicit decision-making criteria, new and improved 

guidance material, and additional training for decision-makers in administering good 

decision-making practices.  

Keywords: Environmental Assessment, Northern Gateway Pipeline Project, 

Decision-Making, Administrative Tribunals, Environmental Effects, Public 

Interest 
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Glossary 

Administrative Tribunals An agency that is established to function independently 
from government but works to implement legislative 
policy.  

Adverse Environmental 
Effects 

Adverse impacts a project may have on the Earth, 
including land, air, water, resources, and all organic and 
inorganic matter, including human health. 

Bitumen A highly viscous and dense unconventional oil product. A 
large supply can be found in Alberta’s oil sands.   

Canadian Environmental 
Assessment Agency 

The agency primarily responsible for administering the 
EA process for projects that fall under federal jurisdiction 
in Canada. 

Certificate of Public 
Convenience and 
Necessity 

Certification issued by the NEB that is required for 
pipeline projects prior to commencement of the 
construction phase. 

Condensate A light crude oil product that is used to facilitate the flow 
of bitumen through pipelines. 

Environmental 
Assessment 

A decision-making tool used to foresee potential 
environmental effects of a proposed action or project and 
identify effective mitigation measures that will prevent 
effects from being likely and significant. 

Federal Court of Appeal A judicial institution responsible for ensuring federal law is 
interpreted and applied consistently throughout Canada 
by the federal government and its agents.  

Governor in Council For EAs this refers to the Governor General acting on the 
advice of Federal Cabinet, who is responsible for making 
the final decision regarding project approval, including 
whether likely significant adverse environmental effects 
are justified in the circumstances.  

Joint Review Panel A group of independent experts appointed by the 
appropriate regulatory authorities to review a proposed 
project when it triggers an EA or project review under 
more than one jurisdiction or enactment. 

Joint Review Process Specialized EA process designated for a project when it 
triggers an EA or project review under more than one 
jurisdiction or enactment; helps to avoid duplication.   



xii 

National Energy Board Independent federal authority responsible for managing 
energy development and trade in Canada, including 
acting as the responsible authority for proposed energy 
projects that trigger the federal EA process.  

Northern Gateway 
Pipeline Project 

Proposed project which entailed the construction of two 
pipelines between Alberta and BC, one oil export line and 
one condensate import line, as well as a marine tanker 
terminal located on the north coast of BC.  

Project Need Whether a project is and will be required by present and 
future generations. 

Public Interest The collective interest of a community that balances 
social, economic and environmental interests. It may 
change over time as society’s interests change. 

Quasi-Judicial Decision-
Making 

A type of decision-making similar to that applied by 
judges in a court of law where fair and impartial decisions 
are made by examining evidence and interpreting laws, 
however, in this case decision-makers may also draw on 
profession experience and knowledge, and must stay in 
the jurisdiction as defined by their governing legislation.  

Regulatory Review 
Process 

The process by which proposed projects are evaluated is 
directed by decision criteria outlined in relevant 
legislation.  

Western Canadian 
Sedimentary Basin 

Sedimentary rock formation located in Western Canada, 
extending from northeast British Columbia to southwest 
Manitoba, that contains substantial conventional and 
unconventional oil and gas reserves. 
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1 Introduction 

Growing production of Canadian crude oil products has led to demands from producers 

for additional transportation infrastructure to allow oil producers to ship their oil to market 

(Canadian Association of Petroleum Producers [CAPP], 2017; Natural Resources 

Canada [NRCAN], 2014). New pipeline projects being proposed are positioned to ship 

oil from the Western Canadian Sedimentary Basin (WCSB) to markets in Eastern 

Canada, the United States (US) Midwest and Gulf Coast, and Asia (CAPP, 2017). 

Industry specialists argue multiple pipelines with tidewater access will be required for 

Canada to take advantage of global opportunities to sell oil (CAPP, 2017).  

In Canada, proposed interprovincial and international pipeline projects are required to 

submit an application to a federal regulatory review process. Based on this review a 

decision is made on whether to approve the project. The final decision regarding 

approval is expected to balance the economic, environmental, and social interests raised 

during the review process (Becklumb, 2012). Critics, however, question the adequacy of 

the current review process (Broadbent, 2014; Joseph, 2013; Van Hinte, Gunton & Day, 

2007). The purpose of this research is to assess the adequacy of the review process for 

effective decision-making by evaluating the recommendation of a completed review, 

using the proposed Northern Gateway Pipeline Project (NGP) as a case study. 

1.1. Overview of the Oil Pipeline Industry in Canada 

There are several modes for the transportation of crude oil, including pipeline, rail and 

truck. While these different modes are employed in Canada, pipelines are preferred by 

the oil industry (CAPP, 2017). Pipelines are presented as a safe way to transport oil and 

gas, with a suite of measures in place to ensure protection of the public and the 

environment (NRCAN, 2014). While the safety and impacts of pipeline use are often 

debated, they have and will continue to play a vital role in the operation of the oil industry 

in Canada. 

The Canadian oil pipeline system consists of a network of pipelines of varying sizes and 

purposes that allow crude oil to flow from extraction sources to markets. Gathering lines 

transport oil from geologic formations to storage facilities called oil batteries (Canadian 
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Energy Pipeline Association [CEPA], 2015). Feeder lines bring oil to refineries and 

processing plants and/or to transmission lines (CEPA, 2015). Transmission lines allow 

oil to be transported long distances to reach markets where oil is in high demand (CEPA, 

2015). In 1862 the first pipeline in Canada was completed, transporting oil from Petrolia, 

Ontario to Sarnia, Ontario (CEPA, 2016). Since then the network has expanded to over 

825,000 km of pipelines (NRCAN, 2014), and oil is being transported farther to reach 

interprovincial and international markets.  

1.2. Growth in the Oil Pipeline Industry 

Major pipeline infrastructure is extensive across the country (Figure 1). The Enbridge 

Mainline, the Kinder Morgan Trans Mountain, the Enbridge Express, and the 

TransCanada Keystone pipelines provide 3.3 million barrels per day of transport 

capacity for Canadian crude oil exiting the WCSB (CAPP, 2017).  

 

Figure 1. Existing and proposed Canadian and US oil pipelines. Reprinted from 2017 Crude Oil 
Forecast, Markets and Transportation, by CAPP, 2017, retrieved from http://www.capp.ca/, p. 23. 
Copyright 2017 by the CAPP. 
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With national oil production projected to increase steadily over the next 25 years, 

additional pipeline capacity is being called for by the oil industry to meet the 

transportation needs of the oil sector. Pipeline expansion projects and new pipelines are 

being proposed to increase transport capacity to existing markets, and reach new 

markets. Oil sands production in the WCSB is projected to be the largest contributor to 

growing oil production in Canada. A recent forecast projected an increase in WCSB 

production from 3.9 million barrels per day, in 2016, to 5.4 million barrels per day by 

2030 (CAPP, 2017) (Figure 2). As of June 2017, there were four crude oil pipeline 

proposals in varying stages of review in Canada to increase transport capacity out of the 

WCSB (CAPP, 2017) (Table 1). Some proposals increase capacity to US markets, while 

others are directed to reach emerging Asian markets and Eastern Canada.  

 

Figure 2. Actual and forecasted Canadian oil sands and conventional oil production. Reprinted 
from 2017 Crude Oil Forecast, Markets and Transportation, by CAPP, 2017, retrieved from 
http://www.capp.ca/, p. 4. Copyright 2017 by the CAPP. 

1.3. Regulatory Review Process for Major Pipeline Projects 

The National Energy Board (NEB) is an independent federal agency with authority over 

energy related industry development and trade in Canada. It has had regulatory control 

over interprovincial and international pipeline activities since its inception in 1959. It 

formed in the wake of post-WWII western Canada oil and gas development in response 

to policy issues regarding oil and gas pipelines and exports (NEB, 2016d). For pipelines, 

the NEB’s responsibilities include regulating the planning, construction and operation of 
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interprovincial and international pipelines, pipeline traffic, tolls and tariffs, the export of 

oil, and frontier oil activities (NEB, 2016d).  

Table 1. Proposed crude oil pipelines existing western Canada.  

 

Note. Reprinted from 2017 Crude Oil Forecast, Markets and Transportation, by CAPP, 2017, 
retrieved from http://www.capp.ca/, p. 25. Copyright 2017 by the CAPP. 

Pipeline proponents must submit their projects to a regulatory review process where the 

appropriate regulatory authority will assess the project and recommend whether it should 

be approved. Under the National Energy Board Act (NEBA) the NEB is responsible for 

reviewing pipeline projects and conducting a public hearing process. The NEB 

recommends whether to issue a Certificate of Public Convenience and Necessity, along 

with any conditions that must be met with the project’s approval. The NEB makes its 

decision based on the consideration of economic, environmental, and social factors 

whether a project is needed and in the public interest. A report outlining the 

recommendation and conditions is presented to the Governor in Council who makes the 

final decision as to whether a certificate should be issued.  

Pipeline projects also trigger an Environmental Assessment (EA) process under the 

Canadian Environmental Assessment Act 2012 (CEAA 2012). A formal EA process was 

put in place in Canada in the 1990s with the objective of ensuring that development 

decisions are made with full understanding of all environmental impacts and outcomes of 

a project. EAs determine whether a project will produce any environmental effects, and 

whether significant adverse environmental effects will still occur with the implementation 

of mitigation measures (Hanna, 2005). A recommendation report is presented to the 

Governor in Council for the final decision on the EA. 
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Changes to the review process in 2012 integrated the certification and environmental 

assessment process under the regulatory authority of the NEB (Becklumb, 2012). The 

EA process for a pipeline project is conducted by the NEB in conjunction with the review 

for a Certificate of Public Convenience and Necessity. This requirement is legislated 

under the CEAA 2012 and the NEBA. The development of international and 

interprovincial pipelines in Canada requires federal approval in the form of a Certificate 

of Public Convenience and Necessity and a positive federal EA decision statement 

(Becklumb, 2012). 

The Minister of the Environment (MoE) can designate projects to be conducted by a joint 

review process (JRP), if they judge that it is in the public’s interest to do so or to avoid 

duplication when a review is required by more than one jurisdiction. This entails the 

formation of a joint review panel (JR Panel) that is responsible for the review of a project. 

The MoE and an authority from the other jurisdiction(s) are responsible for appointing 

members to a review panel. For example, a JR Panel was appointed by the MoE and the 

Chair of the NEB to review the NGP.  

Pipelines are also required to be approved by the relevant provincial EA and permitting 

processes. As will be discussed in more detail later in this report, provincial approvals 

are constrained by constitutional limitations and provincial reviews are often completed 

as part of the NEB review process (Broadbent, 2014). 

1.4. Problems with Pipeline Review Process Decisions 

Best-practice evaluations and case study analyses have identified weaknesses in the 

Canadian pipeline review process. Van Hinte et al. (2007), for example, conducted an 

evaluation of the assessment process for major oil and gas pipelines in Canada. They 

identified several deficiencies in the process, one of the most significant being a lack of 

clear decision-making criteria and evaluation methods (Van Hinte et al., 2007). The 

authors also found that the process lacks adequate consideration of alternative projects, 

and the assurance of equitably distributed costs and benefits amongst those affected 

(Van Hinte et al., 2007). Van Hinte et al. (2007) found overall the pipeline review process 

in Canada to meet only 3 out of 14 best practices identified for assessments. Joseph 

(2013) meanwhile conducted an evaluation of the assessment for bitumen megaprojects 

in Canada. He found that decisions were being made with poor quality information 
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(Joseph, 2013). Inadequate information resulted in a lack of sound decision making and 

conclusions without adequate justification (Joseph, 2013). A more recent study by 

Broadbent (2014) also found access to good quality information was a weakness of 

pipeline reviews. Broadbent’s (2014) evaluation of the regulatory application for the NGP 

suggests that decision-makers may not be able to make the best-informed decision 

because of a lack of access to quality information. 

1.5. The Northern Gateway Pipeline Project 

The proposed NGP involved the construction and operation of two pipelines between 

Bruderheim, Alberta and Kitimat, British Columbia (BC) and marine infrastructure for the 

transfer of goods between the pipelines and tankers (Enbridge Northern Gateway 

Project Joint Review Panel [ENGP JRP], 2013a) (Figure 3; Figure 4). One pipeline 

would import condensate to Alberta, which would be used to dilute the oil bitumen, so it 

could be shipped on the second pipeline to the west coast of BC and exported by 

tankers to foreign markets. The NGP was referred to a JRP in September 2006 by the 

MoE. The NGP application was submitted in 2010, and in December 2013 the Panel 

released its report and recommended the project for approval subject to 209 conditions 

(ENGP JRP, 2013a).  

On June 17, 2014, a decision statement was released by the federal government that 

approved the NGP and directed the NEB to issue certificates for the oil and condensate 

pipelines (NEB, 2016a). This decision was quashed in the Federal Court of Appeal on 

June 23, 2016, and after the project was remitted to the NEB for redetermination, the 

application for approval of the NGP was dismissed by the federal government (NEB, 

2016a). 
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Figure 3.  Map of the proposed pipeline route for the NGP. Reprinted from Connections: Report of the Joint Review Panel for the Enbridge 
Northern Gateway Project, by ENGP JRP, 2013a, retrieved from https://apps.neb-one.gc.ca/REGDOCS/Item/View/2396699, p. 5. Copyright 2013 
by the NEB.
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Figure 4. Map of proposed Kitimat terminal facility and marine tanker routes. Reprinted from 
Connections: Report of the Joint Review Panel for the Enbridge Northern Gateway Project, by 
ENGP JRP, 2013a, retrieved from https://apps.neb-one.gc.ca/REGDOCS/Item/View/2396699, p. 
6. Copyright 2013 by the NEB. 

1.6. Scope of Research and Objectives 

Growing oil production in Western Canada has led to a number of pipeline proposals by 

industry to increase transportation capacity in the region and access new oil markets. 

Concern exists about whether the pipeline review process for these proposals is 

adequate for providing recommendations that consider a full range of economic, 

environmental, and social impacts and the public interest. I intend to perform an 

evaluation to assess the above-mentioned concerns and determine how decisions in the 

pipeline review process are being made. 

The main objective of my research is to evaluate the Panel’s reasoning and 

recommendation for the NGP. I apply a framework developed by Broadbent (2014) to 

this case study to evaluate the Panel’s reasoning and recommendation to determine if 

they are consistent with the current legislative criteria for decision-making, and to assess 

whether the current legislative criteria are sufficient to address economic, environmental, 
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and social concerns for pipeline projects. I also examine whether good decision-making 

practices are employed in project reviews. The purpose of this research is to evaluate 

the Panel’s decision-making process, not to evaluate whether it came to the right or 

wrong conclusions about the NGP.  

My methodology consists of a five-step case study analysis. First, I review literature and 

legislation comprising the regulatory review process for interprovincial and international 

pipelines in Canada. Second, I develop a set of criteria, following Broadbent’s (2014) 

framework for evaluating decision-making practices in the pipeline review process. Third, 

I review the public registry of information submitted during the NGP review process and 

collect evidence for my evaluation. Fourth, I evaluate the Panel’s reasoning and 

recommendation for the NGP. Last, based on the results of my evaluation I make 

recommendations of improvements for better-informed decision-making.  

1.7. Structure of Research Project 

In Chapter 2, I review the pipeline review process for interprovincial and international 

pipelines in Canada. I examine the NEB and the Canadian Environmental Assessment 

Agency (CEA Agency) for how they guide decision-making in the assessment process. I 

also investigate quasi-judicial decision-making guidelines, as well as legal cases and 

legislation that have influenced the current institutional framework for pipeline reviews. I 

then evaluate the information I have obtained against historical decisions made by the 

NEB about pipeline development. This research allows me to identify evaluative 

decision-making criteria to use to evaluate the Panel’s recommendation for the NGP.  

In Chapter 3, I describe the NGP’s review process. I outline a timeline of events in the 

review process. This includes details on relevant stakeholders, intervenors, procedures, 

legal cases, and evidence important to the assessment. I also identify how the 

amendments made to the CEAA in 2012 impacted the review process for this project. I 

use the information gathering in this chapter to inform my evaluation in Chapter 4.  

In Chapter 4, I evaluate the Panel’s recommendation for the NGP. I apply the evaluative 

criteria from Chapter 2 on the information gathered in Chapter 3 to determine if the 

Panel met legislative criteria and employed good decision-making practices in its 

assessment of the NGP. The three main decision criteria of this framework are adverse 
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environmental effects, project need, and public interest (Broadbent, 2014). This 

evaluation assesses how the Panel used relevant evidence to make its 

recommendation, as well as the rationales it provided for its conclusions.  

In Chapter 5, I present my conclusions and recommendations on how to improve the 

assessment process for future pipeline reviews, as well as other NEB decisions. I 

provide a summary of the Panel’s performance on the evaluative framework.  

The interdisciplinary component for this research project is addressed by exploring how 

policy functions to mandate the consideration of economic, environmental, and social 

impacts from pipeline development. 
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2. Regulatory Framework for Evaluating Major 
Pipeline Project Decision-Making 

2.1. Introduction 

This chapter outlines the regulatory framework for evaluating major interprovincial or 

international pipeline project decision-making in Canada. The framework to evaluate 

major pipeline projects consists of the regulatory review process, decision-making 

criteria from guiding legislation, guidance documents for government agencies, and 

project-specific documents relevant to decision-making (Broadbent, 2014). This chapter 

reviews responsibilities of administrative tribunals, and documents available to help 

guide their decision-making practices. Past decisions are investigated as they provide a 

context for how the NEB assesses the public interest (Broadbent, 2014). I also examine 

literature for guidance on defining and assessing the public interest in the context of 

resource development. This chapter concludes by outlining an evaluative framework for 

evaluating major pipeline project decision-making, such as for the NGP.  

2.2. Regulatory Review Process 

The regulatory review process for major interprovincial or international pipeline projects 

includes a federal review under the regulatory authority of the NEBA and the CEAA 

2012. The review is typically done by creating a JR Panel that meets the federal 

mandate under the NEBA as well as the requirements for EAs under the CEAA 2012 

(Broadbent, 2014; NEB, 2017a).  

The NEB is an independent federal agency that is supposed to work in the Canadian 

public interest to promote the safe, secure, environmentally responsible, and energy 

efficient regulation of pipelines, and energy development and trade (NEB, 2016b). It is 

mandated under the NEBA to consider any review applications of major pipeline projects 

within federal jurisdiction (Becklumb, 2012). The NEB is responsible for ensuring the 

protection of the environmental and public health during the planning, construction, 

operation and abandonment of a project (NEB, 2016b). The NEBA gives the NEB quasi-

judicial powers, rights and privileges of a superior court of law, when overseeing pipeline 

applications (NEB, 2016b). The NEB incorporated the consideration of environmental 
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effects into its review process in the 1970s, and began conducting EAs under the 

Canadian Environmental Assessment Act (CEAA 1992) in 1995 (NEB, 2017a). 

Decisions of whether to approve project applications now consider economic, technical 

and financial feasibility, and environmental and socio-economic impacts (NEB, 2016b; 

NEB, 2016d).  

Provisions under the CEAA 2012 allow for cooperation on the EA process between 

multiple agencies or governments in order to produce one review per project (CEA 

Agency, 2017). A Memorandum of Understanding between the CEA Agency and the 

NEB allows for establishment of a JR Panel to conduct reviews triggered by both 

agencies’ legislation (Broadbent, 2014). A Joint Review Panel Agreement is negotiated 

between responsible authorities outlining the review process and terms of reference for 

a JR Panel to conduct its assessment of a project (CEA Agency, 2017). This agreement 

along with all other project related documentation is made available online in a public 

registry. Regulatory approvals for pipeline projects require: (1) the issuance of a 

Certificate of Public Convenience and Necessity under the NEBA, and (2) a favourable 

EA decision under the CEAA 2012 (Becklumb, 2012).  

The regulatory review process follows a series of main steps before a project is either 

approved or rejected. First, an application is submitted to the NEB by the project 

proponent for a Certificate of Public Convenience and Necessity and approval for the 

project under the CEAA 2012. The NEB and the MoE appoint a Panel to review this 

application. The Panel can be composed of three members of the NEB or members of 

the NEB and other members appointed by the MoE and the NEB (NEB & MoE, 2012a). 

The Panel acts as the representatives of the NEB and the MoE for the duration of the 

review process. The application is then assessed by the Panel to determine if it is 

complete (NEB & MoE, 2012a). If the information is deemed incomplete, the Panel will 

notify the proponent and request additional information about the project (NEB & MoE, 

2012a).  

When the Panel is satisfied that the application is complete it will issue a Hearing Order. 

The Hearing Order provides a brief description of the project, a draft list of issues being 

considered in the review process, how the public and Aboriginal groups can participate 

in the review, how intervenors can request additional information, and a schedule of 

important dates for filing evidence, requesting information, and the start of oral hearings 
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(NEB, 2013; NEB & MoE, 2012a). This phase is an opportunity for the proponent as well 

as interested parties to comment and provide additional information on the project (NEB, 

2013; NEB, 2016b). Prior to 2012 the public hearing process was often long and drawn 

out, but changes to the legislation set a limit of 15 months after the project application is 

deemed complete for the Panel to hold hearings and make its recommendation 

(Becklumb, 2012).  

To participate in the hearing process an individual or group must apply to the NEB and 

be approved as a participant. To be approved, the applicant must satisfy the NEBA’s 

requirement of, in the opinion of the NEB, either being directly affected by the proposed 

project or having some relevant expertise or expert information (Becklumb, 2012; NEB, 

2013). The public and Aboriginal groups can participate in the process by filing a letter of 

comment, providing an oral statement, submitting oral and written evidence, or by 

becoming an intervenor (NEB & MoE, 2012a). The Secretariat to the Panel will also hold 

public information sessions before the start of the oral hearings to assist interested 

parties in understanding the JRP and how they may participate (NEB & MoE, 2012a). 

Oral hearings are conducted in locations and at times that consider those most impacted 

by the project and any accessibility limitations (NEB & MoE, 2012a).  

During the hearing process, the Panel is legally required to release for public comment a 

set of proposed conditions that would apply to the project if it is approved (NEB, 2017b). 

Conditions are designed to ensure public health and environmental protection during 

construction and operation of a project (NEB, 2017a). Participants may comment on 

draft conditions before or during final arguments, referring to any information that is in 

the public registry (NEB, 2017b).  

After the hearing, the Panel takes into consideration all evidence that has been 

presented and produces a report with its recommendation of whether or not to approve 

the project, along with a decision rationale that reflects the views of all panel members 

(NEB, 2017a; NEB & MoE, 2012a). The report provides the Panel’s assessment of 

whether the project is needed and in the Canadian public interest. The report also 

outlines the Panel’s conclusions on whether the proposed project is likely to cause any 

significant adverse environmental effects (CEA Agency, 2017). The MoE then makes the 

final decision about whether the project is likely to cause significant adverse 

environmental effects. The Panel is also required to provide conclusions relevant to 
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other jurisdictions (CEA Agency, 2017). The Panel is supposed to rely on information 

produced during the review process to make a fair and objective decision (NEB, 2013). 

The report must include a list of conditions related to pipeline activities, mitigation 

measures and follow-up programs designed to ensure a project operates safely for 

public and environmental health, regardless of whether the project is approved or not 

(NEB, 2017a). The Panel submits its report to the Governor in Council, in this case the 

Governor General acting on the advice of Federal Cabinet, to make the final decision 

regarding approval of the project. If a project is identified as likely to cause significant 

adverse environmental effects it is referred to the Governor in Council to determine 

whether the effects are justified (CEA Agency, 2017).  

After receipt of the Panel report the Governor in Council makes a final decision on 

whether to direct the NEB to issue a Certificate of Public Convenience and Necessity to 

the proponent (NEB, 2013). When the NEB is the responsible authority for a project it is 

the agency responsible for issuing a decision statement to the proponent (Becklumb, 

2012; CEA Agency, 2017). A decision statement will outline whether a project is likely to 

cause significant adverse environmental effects, and include conditions, such as 

mitigation measures and follow-up programs, that the proponent must adhere to in order 

for the project to proceed (Becklumb, 2012; CEA Agency, 2017). The Governor in 

Council’s conclusions on whether likely significant adverse environmental effects are 

justified in the circumstances are included in the decision statement (CEA Agency, 

2017). As of 2012 the Governor in Council has the power to direct the NEB to issue a 

certificate even if the Panel recommends against it (Broadbent, 2014).  

After the final decision has been made the NEB remains involved in the regulation of the 

project. The project proponent must submit to the NEB documents titled Plans, Profiles 

and Books of Reference outlining the precise location of the pipeline, as well as any land 

rights required by the company and any land the project may affect (NEB, 2013). The 

NEB is responsible for ensuring that the project complies will all conditions set forward 

by the Panel’s recommendation (NEB, 2013). The NEB has access to a variety of tools 

to enforce compliance and ensure conditions are being met (NEB, 2013). 

Major pipeline project decisions may be appealed in Canada’s Federal Court of Appeal 

(NEB, 2013). Applications for permission to appeal must be based on a point of law, not 

just because of dissatisfaction with the outcome of the review, within 30 days of the 
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NEB’s decision (NEB, 2013). Decisions made by the Governor in Council are not subject 

to appeals under the NEBA (NEB, 2013). It is possible, however, to apply for a judicial 

review of the Governor in Council’s decision or to apply for an application to be 

dismissed with the Federal Court of Appeal (NEB, 2013). These two actions must be 

completed within 15 days of the order by the Governor in Council being published (NEB, 

2013).  

Provincial governments also have the authority to review and impose regulatory 

conditions on interprovincial pipeline projects under their constitutional authority to 

protect the environment, land, and natural resources. Consequently, most interprovincial 

pipelines are required to obtain provincial approvals under relevant provincial legislation 

such as provincial EA acts. The provincial role in the federal review process is outlined in 

harmonizing agreements signed with regulatory agencies that support the ‘one project-

one review’ mantra. The objective of harmonization agreements is to improve the 

efficiency, accountability and predictability of EAs (Broadbent, 2014).  

The Environmental Assessment Office of British Columbia (EAO), for example, signed 

the Environmental Assessment Equivalency Agreement (the Agreement) with the NEB 

for reviewable projects under the jurisdiction of both agencies. The Agreement states 

that the EAO will accept any assessment and decision of a project by the NEB under the 

NEBA as equivalent to an assessment by the EAO (NEB & EAO, 2010). The NEB is 

required to notify the EAO of any project application and decision (NEB & EAO, 2010). In 

Coastal First Nations v. British Columbia (Environment) the BC Supreme Court ruled 

that the Agreement was invalid to the extent that it purported to remove the statutory 

responsibilities of BC Ministers under section 17 of the Environmental Assessment Act 

to make a decision about whether to issue a BC Environmental Assessment Certificate 

approving the project.  

2.3. TERMPOL Review Process 

The TERMPOL Review Process (TRP) is a technical review process for marine terminal 

systems and transshipment sites (Transport Canada, 2016). The TRP is chaired by 

Transport Canada (Transport Canada, 2016). It was initially developed as a means to 

reliably assess the navigational risks associated with building and operating marine 

terminals for large oil tankers (Transport Canada, 2012). It currently exists as a voluntary 
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review process for proponents who are proposing to build and operate marine terminal 

systems for the bulk transport of oil, gas, and other chemicals (Transport Canada, 2012; 

Transport Canada, 2016).  

The TRP focuses on examining marine transportation components of a proposed project 

(Transport Canada, 2012). It considers the navigational risks and safety of tankers 

travelling through Canadian waters and berthing, loading, and unloading cargo at marine 

terminals or transshipment sites (Transport Canada, 2016).  

Through the review process a committee is formed, consisting of members from federal 

departments and other relevant stakeholders, who work with the proponent (Transport 

Canada, 2012). At the end of the process the committee may release a report making 

recommendations and proposing safety measures to address project specific concerns 

(Transport Canada, 2012). This report is however not binding, and it is up to the 

proponent whether it chooses to adopt any of the proposed measures (Transport 

Canada, 2012). This work can be used by Transport Canada and other agencies to 

inform their own work (Transport Canada, 2012).  

2.4. Duty to Consult and Accommodate 

The Government of Canada “has a duty to consult and, where appropriate, 

accommodate when the Crown contemplates conduct that might adversely impact 

potential or established Aboriginal or Treaty rights” (Aboriginal Affairs and Northern 

Development Canada [AANDC], 2011, p. 1). The courts have interpreted this as a 

constitutional duty pursuant to Aboriginal and Treaty rights recognized and affirmed in 

section 35 of the Constitution Act 1982 (AANDC, 2011). The Guiding Principles and 

Directives set out in Aboriginal Consultation and Accommodation: Updated Guidelines 

for Federal Officials to Fulfill the Duty to Consult are available to assist officials in 

addition to case law and government consultation practices (AANDC, 2011). 

In order to meet this obligation a whole-of-government approach is taken such that each 

federal department and agency is responsible for assisting in consultation efforts 

(AANDC, 2011; NEB, 2016c). This means agencies, such as the NEB, can contribute to 

fulfilling the Crown’s duty to consult when working towards meeting their own mandate 

(AANDC, 2011). Case law has established that when consultation efforts as part of an 
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assessment or regulatory process are sufficient to meeting the Crown’s obligation a 

separate effort is not required (AANDC, 2011).  

In major resource development projects, the Crown integrates Aboriginal consultation 

into the review process “to the greatest extent possible” (AANDC, 2011, p. 25). The JRP 

will therefore play a critical role in the government fulfilling its obligation. The Panel will 

collect information concerning any potential or established Aboriginal or Treaty rights 

that may be affected by the project, and include in its recommendation report mitigation 

measures intended to avoid or mitigate potential impacts or infringements on those 

rights (NEB & MoE, 2012a). In this process, the duty to consult is coordinated by the 

CEA Agency through the efforts of a Crown Consultation Coordinator (CEA Agency, 

2016). The CEA Agency’s approach to consultation includes identifying Aboriginal 

groups whose existing or potential Aboriginal or Treaty rights may be adversely affected 

by the proposed project, and inviting them to provide comment and information, 

providing them with information about the project and EA process, assisting them with 

funding to prepare for and participate in consultation activities, listening to their feedback 

during the review process, and identifying mitigation and accommodation measures to 

address issues they have raised during the process (CEA Agency, 2016).  

2.5. Legislative Decision-Making Criteria 

Legislative decision-making criteria in the NEBA and the CEAA 2012 must be met in 

order for major pipeline projects to receive regulatory approval. A proponent must prove 

a project meets these criteria in its project application (Broadbent, 2014). The Panel 

must also show a project meets these criteria in its project recommendation. Criteria 

identified by Broadbent (2014) are summarized below.  

2.5.1. The National Energy Board Act  

Decision-making criteria in the NEBA guide the Panel on assessing proposed projects 

for whether to issue a Certificate of Public Convenience and Necessity. In making its 

recommendation the Panel may consider: 

• the design and safety of the project; 

• environmental and socio-economic concerns; 
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• the availability of oil, gas or any other commodity to the pipeline; 

• the existence of markets, actual or potential; 

• the economic feasibility of the project; 

• the financial responsibility of the applicant and financial structure of the 

project; 

• the impact of the project on directly affected persons and Aboriginal groups; 

and  

• any public interest that in the board’s opinion may be affected by either the 

approval or rejection of the project (NEB, 2013; NEBA, 1985, s 52(2)) 

Section 52 of the NEBA instructs the Panel to submit to the Governor in Council a report 

with its recommendation on project approval addressing the above-mentioned 

considerations (NEBA, 1985, s 52(1)). This report must identify whether the project is 

necessary for present or future generations, a decision rationale, and terms and 

conditions for the project that are in the public interest (NEBA, 1985, s 52(1)). Section 54 

of the NEBA directs final decision-making powers to the Governor in Council to instruct 

the NEB whether to issue a Certificate of Public Convenience and Necessity with terms 

and conditions to the proponent, or whether to dismiss the application (NEBA, 1985, s 

54(1)). The Governor in Council’s order must also provide a decision rationale (NEBA, 

1985, s 54(2)). 

The public interest is not defined in the NEBA, but in a NEB guide (Broadbent, 2014). 

The definition in Pipeline Regulation in Canada: A Guide for Landowners and the Public 

is as follows:  

The public interest is inclusive of all Canadians and refers to a balance of 
economic, environmental, and social interests that changes as society’s values 
and preferences evolve over time. The Board estimates the overall public good a 
project may create and its potential negative aspects, weighs its various impacts, 
and makes a recommendation or decision. (NEB, 2016c, p.1) 
 

2.5.2. The Canadian Environmental Assessment Act 2012 

Decision-making criteria in the CEAA 2012 guide the Panel on the federally established 

EA process. The CEAA 2012 review process allows the Panel to consider the following 

aspects of a project:  
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• environmental effects, including environmental effects caused by accidents 

and malfunctions, and cumulative environmental effects; 

• significance of those effects; 

• public comments; 

• mitigation measures and follow-up program requirements; 

• purpose of the designated project; 

• alternative means of carrying out the designated project; 

• changes to the project caused by the environment; 

• results of any relevant regional study; and 

• any other relevant matter (CEA Agency, 2017). 

Responsible authorities are mandated, under section 4 of the CEAA 2012, to conduct 

the review process “in a careful and precautionary manner to avoid significant adverse 

environmental effects” (CEAA, 2012, s 4). The NEB is identified as the responsible 

authority for EAs for projects related to oil and gas activities by section 15 of the CEAA 

2012 (CEAA, 2012, s 15).  

Environmental effects to be considered in the EA process are defined by sections 2 and 

5 of the CEAA 2012. Section 2 of the CEAA 2012 defines the environment as 

components of the Earth, including land, air, and water, all layers of the atmosphere, all 

organic and inorganic matter and living organisms, all interacting in a natural system 

(CEAA, 2012, s 2). Section 5 of the CEAA 2012, meanwhile, defines environmental 

effects as project related changes to a component of the environment occurring on land 

or water under federal jurisdiction and, with respect to Aboriginal groups, includes effects 

of such changes in the environment on health, socio-economic conditions, physical and 

cultural heritage, land use and resources, or any structure or site with significance 

(CEAA, 2012, s 5).  

Section 52 of the CEAA 2012 sets out decision-making practices for EAs and requires 

the Panel to consider and make a recommendation about whether significant adverse 

environmental effects are likely after implementing mitigation measures (CEAA, 2012, s 

29(1), s 52). The Governor in Council makes the final decision about whether the project 

is likely to cause significant adverse environmental effects, and, if so, whether those 

effects are justified in the circumstances (CEAA, 2012, s 31(1)). 
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2.6. Guidance Documents for Quasi-Judicial Decision-
Making Practices and Major Pipeline Projects 

Information is available to support and guide the Panel in making recommendations 

regarding major pipeline project approvals. The regulatory agencies offer guidance on 

the specifics of decision-making practices for the JRP, such as how to assess 

environmental effects. Project documents provide direction on determining the scope of 

decision-making relevant to each project. In addition, available reports assist in 

identifying good decision-making practices for administrative tribunals.  

2.6.1. The National Energy Board 

The NEB does not provide any documentation with the express purpose of outlining 

decision-making practices for pipeline reviews. However, some guidance is available for 

decision-makers in the NEB’s Filing Manual and Hearing Process Handbook. The Filing 

Manual is designed to help proponents submitting project applications under the 

jurisdiction of the NEBA and identifies what information is obligatory for the Panel to 

make a recommendation (NEB, 2017b). The NEB’s Hearing Process Handbook outlines 

the NEB public hearing process and identifies how the Panel may collect some of the 

necessary information (NEB, 2013). Together these documents help guide the Panel in 

determining a basis for making recommendations about pipelines.  

Section A.2.2 of the Filing Manual outlines the NEB’s approach and responsibilities for 

environmental and socio-economic assessments of proposed projects. In conducting its 

assessment, the NEB may consider any evidence that may be directly related to a 

project or relevant to making a recommendation (NEB, 2017b). The NEB has a 

responsibility to evaluate the potential effects associated with the construction, operation 

and abandonment of a project (NEB, 2017b). When assessing a project, the NEB’s 

objectives are to: 

• thoroughly consider a project’s potential effects before making decisions on 

whether to approve the project or not; 

• ensure that projects are not likely to cause significant adverse environmental 

effects, including significant adverse cumulative environmental effects;  

• provide an opportunity for meaningful public and Aboriginal participation; and 
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• produce a decision or recommendation that is transparent and includes the 

input of all who participated in the review process (NEB, 2017b).  

The Hearing Process Handbook identifies that the Panel recommendation must be 

based on the Canadian public interest (NEB, 2013). The public interest is defined in the 

handbook as it is in Pipeline Regulation in Canada: A Guide for Landowners and the 

Public, “a balance of economic, environmental and social interests that changes as 

society’s values and preferences evolve” (NEB, 2013, p. 25). The Panel is instructed to 

weigh the public good of a project against its potential negative effects in order to make 

a recommendation (NEB, 2013). Further clarification on how to determine the public 

interest is not available in the NEB documentation.   

The Hearing Process Handbook also states that the Panel should consider what 

conditions to attach to project approval (NEB, 2013). Proposed conditions will be specific 

and unique to each project. Some examples of conditions provided in the handbook 

include restricting timing on construction and providing construction technology details 

(NEB, 2013).  

The NEB documentation offers some direction to the Panel on what must be 

accomplished in order to write a recommendation for a project, and what it should be 

based on. However, no instruction is provided on how to meet decision-making 

objectives, leaving interpretation up to the decision-maker. Documentation lacks details 

on methodology and approaches for the Panel to apply in the review process to produce 

a transparent recommendation that allows for meaningful public participation and a 

thorough consideration of whether a project is likely to cause significant adverse 

environment effects. This leaves the Panel relying on additional documentation for 

guidelines and principles to direct fair and comprehensive decision-making practices.  

The JRP will produce documents to help guide decision-making practices of the Panel 

with specific guidance related to the project being reviewed. The Joint Review Panel 

Agreement for the NGP, for example, coordinates the Panel’s responsibilities under the 

CEAA 2012 and the NEBA by incorporating the review of the environmental effects and 

associated mitigation measures into the NEB’s public hearing process for the project 

(NEB & MoE, 2009). The agreement asserts that the Panel must conduct the review 

process in a careful and precautionary manner that meets the requirements of the 

guiding legislation, board rules, and procedural steps as well as facilitating public and 
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Aboriginal group participation and fully informing them about potential impacts to 

Aboriginal rights and interests (NEB & MoE, 2012a).  

The agreement provides a broad overview to direct decision-making practices of the 

Panel. The Panel is instructed, following section 52 of the NEBA, to prepare a report that 

includes a recommendation on whether to issue a Certificate of Public Convenience and 

Necessity, reasons for the recommendation, and any terms and conditions that the 

Panel attaches to approval of the project (NEB & MoE, 2012a). This report must also 

include its conclusions and rationale on the EA of the project that address any mitigation 

measures and follow-up programs, and include a summary of public and Aboriginal 

peoples’ comments (NEB & MoE, 2012a). Lastly, the report must provide conclusions on 

the environment effects and mitigation measures being considered under section 5 of 

the CEAA 2012 (NEB & MoE, 2012a). Additional guidance is available in the terms of 

reference attached to the agreement. The terms of reference provide details of the 

scope of the project as well as a list of factors to be considered during the review 

process (NEB & MoE, 2012a).  

The Hearing Order created during the JRP also helps guide decision-making practices of 

the Panel. Although designed to help interested parties understand the JRP and how 

they may participate in a specific project’s review process, attached to the order is a list 

of issues related to the project (ENGP JRP, 2011). This list of issues provides a scope 

for the assessment and what specifically the Panel should consider when examining 

evidence and making a recommendation.  

2.6.2. The Canadian Environmental Assessment Agency 

At the time of Panel’s assessment and report on the NGP, the primary document 

available to decision-makers on how to determine the likelihood of significant adverse 

environment effects for project reviews was a 1994 report by the CEA Agency’s 

predecessor, the Federal Environmental Assessment Review Office (FEARO), 

Determining Whether a Project is Likely to Cause Significant Adverse Environmental 

Effects (Broadbent, 2014). Written under the authority of the CEAA 1992 the FEARO 

report was designed to help decision-makers by proposing a framework for determining 

the likelihood of significant adverse environment effects (FEARO, 1994). This 1994 

FEARO report was replaced in November 2015 by a new Operational Policy Statement 
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of the CEA Agency, called Determining Whether a Designated Project is Likely to Cause 

Significant Adverse Environmental Effects under the Canadian Environmental 

Assessment Act, 2012 (CEA Agency, 2015). The 2015 Operational Policy Statement is 

similar to the 1994 FEARO Report, but since the FEARO report was the guidance 

document that was available at the time of the NGP’s JRP, I use criteria drawn from the 

FEARO report in my evaluation.  

The FEARO report identifies that regardless of the effects being examined or the 

methods being used an EA decision must focus on environmental effects that are likely, 

significant and adverse (FEARO, 1994). The report emphasizes that any final decision 

on whether an effect is likely, significant and adverse can only be made after considering 

a project’s proposed mitigation measures (FEARO, 1994). Conclusions on project 

effects must have evidentiary support as required by guiding legislation (FEARO, 1994). 

The legislation also defines what may be considered an environmental effect (FEARO, 

1994). Environmental effects defined by the CEAA 2012 are outlined in Section 2.5.2 of 

this report. FEARO (1994) explains that a socio-economic effect may be considered only 

if it results from a project caused environment effect, but not some other project effect, 

such as a reallocation of funds. It sets-up clearly what may be considered an 

environmental effect before outlining a framework that identifies methods for evaluating 

whether effects are likely, significant, and adverse.  

The first step in the FEARO’s framework for decision-makers outlines how to determine 

if an environment effect is adverse. The report provides a list of factors that decision-

makers may consider in identifying adverse effects associated with a project under 

review (FEARO, 1994). Factors include changes in the environment, such as habitat 

fragmentation, and effects on people resulting from changes in the environment, such as 

the loss of commercially important species or resources (FEARO, 1994). It is noted that 

these determining factors will be different for every EA and that information from 

proponents may be useful in identifying adverse effects (FEARO, 1994). The report 

suggests a comparison of baseline environmental conditions to predicted project effects 

as a method for determining adverse effects, but without any technical guidance 

describing the process (Broadbent, 2014). This appears to be a subjective step and 

relies on the discretion of the decision-maker for what is considers to be adverse. 
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The second step in the process outlines how to determine whether the identified adverse 

environmental effects are significant. The report provides a list outlining the following five 

criteria to be considered as a whole when determining the significance of an adverse 

effect:  

• the magnitude or severity; 

• the geographic extent; 

• the duration and frequency; 

• the reversibility or irreversibility; and  

• the ecological context (FEARO, 1994). 

The magnitude and geographic extent of an effect are particularly important when 

considering the degree to which a project may contribute to cumulative environmental 

effects (FEARO, 1994). The FEARO report identifies the use of environmental standards 

or guidelines or quantitative risk assessment as methods for determining significance 

(FEARO, 1994). Some limited explanations are provided on the use of these methods in 

this context. 

The final step in the process discusses how to determine the likelihood of a significant 

adverse environmental effect. This step considers two criteria, the probability of 

occurrence and scientific uncertainty. A high probability indicates that a significant 

environmental effect is likely, while a low probability indicates that it is not likely (FEARO, 

1994). The report suggests using quantitative risk assessment to determine the 

probability of occurrence and confidence limits to express the level of uncertainty 

associated with the estimate (FEARO, 1994).  

This report provides some much-needed details to the Panel for considering project 

effects. It also makes note of two important considerations for decision-makers, taking 

into account future adverse environmental effects by estimating impacts over a project’s 

lifetime and comparing effects between alternative means of carrying out a project 

(Broadbent, 2014). Additional guidance is required to instruct the Panel on fairness and 

transparency in decision-making, and how to determine the public interest. 
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2.6.3. Administrative Tribunals  

Administrative law documents are available to guide tribunals in appropriate decision-

making practices. I reviewed several documents on best practices for judicial reviews 

and chose the following three references for a more detailed review to establish a basis 

for how quasi-judicial agencies such as the Panel should function. The first reference, 

Practice Essentials for Administrative Tribunals, written by Ombudsman Saskatchewan 

(n.d.) outlines some best practices for making and writing good decisions for tribunals. 

This document is particularly useful as it provides an integration of best practices from a 

comprehensive list of sources. The second reference is Ombudsman BC’s (2003) 

reference guide for administrative authorities entitled Code of Administrative Justice 

2003 that outlines several criteria for assessing administrative decisions. The third is 

Brown and Evans (2009) Judicial Review of Administrative Action in Canada, which is a 

widely used text for providing guidance on administrative decision-making processes in 

Canada.  

Administrative tribunals, like the Panel, are created to produce specialized decision-

making (Brown & Evans, 2009). The Panel itself is defined as a quasi-judicial 

administrative tribunal. These tribunals have similar decision-making practices to judges 

in a court of law, as both conduct hearings, examine evidence and interpret laws along 

the way to making fair and impartial decisions (Ombudsman Saskatchewan, n.d.). Unlike 

judges, however, tribunals may consider a wider range of issues and information 

(evidence) when making decisions, even drawing on their professional experience and 

knowledge of relevant research material, while staying in the jurisdiction defined by their 

governing legislation (Brown & Evans, 2009; Ombudsman Saskatchewan, n.d.).  

There are several requirements that administrative decision-makers must meet in order 

for their decisions to be considered valid and appropriate. The main requirement 

discussed in the literature is the ’duty of procedural fairness’. Acting fairly requires the 

decision-maker to provide affected parties a notice of the case and an effective 

opportunity to participate in the process, as well as a decision from an impartial decision-

maker (Brown & Evans, 2009; Ombudsman Saskatchewan, n.d.). Informing parties by 

disclosing any case related information and how the review will be moving forward, 

including how parties may comment on the material, addresses the matter of fairness as 

well as providing some protection in the case of judicial review (Brown & Evans, 2009; 
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Ombudsman Saskatchewan, n.d.). Ombudsman Saskatchewan (n.d.) also suggests the 

use of the ‘reasonable apprehension of bias’ test which works when a reasonably 

informed person considers the facts of the case in order to determine whether the 

decision-maker is biased or not.  

Acting fairly requires decision-makers to address the issues raised by affected parties 

and determine the issues they should review based on input from the public, as well as 

reveal their identity to the public and ensure those who are designated under the 

legislation are the ones making the decision (Brown & Evans, 2009). Another 

requirement, central to adjudication, is that only the ones who hear evidence and 

arguments from the parties can be a part of making the decision (Brown & Evans, 2009). 

On appeal and in judicial review administrative decisions are rarely reversed on factual 

findings alone because it is recognized that those in a position to hear the evidence as it 

is being presented are likely also in a better position to make decisions (Brown & Evans, 

2009). These rules and practices are an attempt to create a process that is both efficient 

and effective (Brown & Evans, 2009). 

In general, a four-stage process is described for the decision-making process for 

administrative tribunals. The first step is to clarify issues and collect information. 

Ombudsman Saskatchewan (n.d.) suggests clarifying project issues before the hearing 

process to ensure that the issues being considered by decision-makers are clear and 

appropriate for the situation. It also emphasizes that a fair decision-maker will be open to 

additional issues raised during the hearing process (Ombudsman Saskatchewan, n.d.). 

The second step is to consider the evidence, often discussed as the ‘fact-finding 

process’. This includes examining and resolving any conflict that exists in the evidence, 

and making findings based on evidence that is found to be the most persuasive 

(Ombudsman Saskatchewan, n.d.). Guidance documents instruct decision-makers in 

examining evidence for its relevance, reliability, and weight as well as its credibility as a 

source of information (Ombudsman Saskatchewan, n.d.). Additional instruction is given 

on determining whether findings of fact are reasonable and supported by the evidence 

for the purpose of holding up in an appeal or judicial review (Brown & Evans, 2009). 

Findings of fact may be reviewed by the courts for procedural errors and decisions have 

been set aside due to errors in: 
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• the standard or burden of proof applied; 

• misapprehending evidence; 

• assessing the credibility of a witness; 

• the use of presumptions; or 

• a failure to consider all evidence (Brown & Evans, 2009). 

Browns & Evans (2009) provide the following principles to guide tribunals. In the case of 

administrative adjudication, the standard a decision-maker needs to satisfy for proof of a 

fact or issue is ‘on the balance of probabilities’ and not ‘beyond a reasonable doubt’. 

This is because the administrative decision-making process is more civil than criminal in 

nature. The burden of proof, meanwhile, rests with the person or group who claims a fact 

or issue. In assessing credibility, decision-makers are required to present clear findings 

and explain conclusions before rejecting evidence. It is said that making presumptions 

from evidence is not uncommon for decision-makers, but they must ensure that they are 

reasonable. In the case of judicial review presumptions are often ignored in favour of 

conclusions of fact. Lastly, it is important that decision-makers consider all evidence 

available to them. On appeal, courts may intervene if they determine a decision-maker 

did not properly consider all the evidence. 

The third step is to determine what relevant policy and laws exist. In most cases the 

relevant laws are the governing statute for a tribunal (Ombudsman Saskatchewan, n.d.). 

Ombudsman Saskatchewan’s (n.d.) guide provides suggestions on how to interpret 

relevant legislation, such as considering the purpose of the law when written or applying 

common sense when something is not clearly stated. It is also suggested that the higher 

courts as well as previous decisions can provide some assistance on how to meet 

legislated responsibilities (Ombudsman Saskatchewan, n.d.). Although tribunals are not 

usually bound by previous decision-making a measure of consistency is important for 

producing fair decisions that are publicly accepted (Ombudsman Saskatchewan, n.d.).  

The fourth step is to make the decision. Ombudsman Saskatchewan (n.d.) identifies 

common decision-making pitfalls for decision-makers to avoid, such as using a secret 

source of information and conclusion-driven thinking. The literature emphasizes the 

importance of providing a reason for the decision being made for a number of reasons 

including: 
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• it ensures that the decision-maker focuses on and uses the evidence and 

arguments provided during the review process; 

• it obliges decision-makers to outline findings of fact and principle supporting 

evidence; 

• it identifies for parties that the hearing process has meaning and is more than 

a formality; 

• it is said to be the only way to assure parties that their issues were 

considered in the review process;  

• it can provide grounds for parties who wish to appeal a decision; 

• it can provide guidance for future decision-making practices; and 

• it holds decision-makers accountable for their exercising of power (Brown & 

Evans, 2009; Ombudsman Saskatchewan, n.d.). 

Ombudsman Saskatchewan’s (n.d.) guide provides advice for decision-writing, such as 

keeping decisions short and simple, as well as common pitfalls to avoid, such as 

conclusions without explanations. The literature additionally discusses how the 

adequacy of reasons are assessed. Ombudsman BC, for example, discusses 16 criteria 

that can be used to evaluate the administrative practices of government authorities. 

Instruction is provided on assessing whether a decision or action is: 

• contrary to law; 

• unjust; 

• oppressive; 

• improperly discriminatory; 

• based on a mistake of law; 

• based on a mistake of fact; 

• based on irrelevant grounds or consideration; 

• procedurally arbitrary; 

• procedurally unreasonable; 

• otherwise wrong; 

• based on an improper purpose; 

• without adequate and appropriate reasons; 

• negligent; 

• improper; and 
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• delayed unreasonably (Ombudsman BC, 2003). 

The guide instructs administrative authorities on how to make decisions that, among 

other things, are fair, objective, supported by the evidence and follow the guiding 

legislation. The code, however, does not suggest the use of any specific methodology to 

ensure a decision is made to code. 

Administrative guidance documents provide considerable information to administrative 

tribunals on how to make fair and adequate quasi-judicial decisions. Further instruction, 

specific to the JRP is necessary and can be found in project-specific documents and 

previous decisions.  

2.7. Historical Project Decisions 

Past decisions can provide guidance on how the NEB meets its legislative 

responsibilities under the NEBA and the CEAA 2012. Broadbent (2014) reviewed past 

NEB decision reports to identify a basis for how the NEB makes decisions and 

determines public interest for projects.  

2.7.1. Broadbent (2014) 

Broadbent’s (2014) review of five NEB decisions identifies four criteria used in previous 

decisions to illustrate specifics about the NEB’s decision-making practices. First, 

previous decisions suggest that public interest is determined when project benefits 

outweigh project costs. In the case of the Keystone XL project the NEB determination of 

public interest took into consideration its conclusion that the benefits to Western 

Canadian oil producers, such as broader market access, outweighed the cost of higher 

tolling rates on all Canadian oil producers (Broadbent, 2014). The NEB also determined 

that benefits of broader market access may increase revenue and would contribute to 

social and economic investments benefiting all Canadians, and be in the public interest 

(Broadbent, 2014).  

Additionally, cost-benefit comparisons are used when determining whether likely 

significant adverse environmental effects are justified in the circumstances under the 

CEAA 2012, such as with the Mackenzie Gas Project (Broadbent, 2014).  
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Second, previous decisions include additional considerations to support conclusions 

about whether to approve a project. In the case of the Keystone and Keystone XL 

projects the NEB also considered the signing of long-term transportation agreements by 

oil shippers as evidence for project necessity and third-party confidence in the projects 

(Broadbent, 2014). This evidence was used to help support the NEBs determination that 

the project was needed and justified (Broadbent, 2014). 

Third, previous decisions provide insight on the scope of impacts the NEB must 

consider. In the case of the Keystone and Keystone XL projects the NEB concluded that 

it was not required to assess upstream and downstream effects of oil sands production 

(Broadbent, 2014). It based this decision on the fact that the proponent applied to ship a 

product, not produce or supply it, and therefore consideration of oil sands production 

was not directly related to the project and not relevant information to the review process 

(Broadbent, 2014).  

Last, previous decisions provide interpretations of what is meant in the guiding 

legislation. In the case of the Georgia Strait crossing gas pipeline project the NEB 

interpreted considering alternatives for a project under the CEAA 1992 as any 

alternatives that meet the objectives of the proposed project, such as alternative ways to 

transport oil and gas (Broadbent, 2014). 

2.8. Discussion 

2.8.1. Deficiencies in the Decision-Making Process 

Reviews of the regulatory review process for major pipeline projects have identified 

several deficiencies in decision-making criteria and methods. First, there is no 

comprehensive methodological framework that synthesizes requirements under the 

CEAA 2012 and the NEBA (Broadbent, 2014). Second, projects are typically evaluated 

on a case-by-case basis and do not consider competing projects and alternative means 

for meeting project objectives (Broadbent, 2014; Van Hinte et al., 2007). Third, there is 

limited methodological guidance from regulatory agencies on how to meet other vague 

legislative decision-making criteria (Broadbent, 2014; Van Hinte et al., 2007). For 

example, the definition of public interest is ambiguous and open to alternative 

interpretations, thus giving the NEB wide discretion in making decisions (Broadbent, 
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2014). And last, the process of how decisions are derived lacks transparency 

(Broadbent, 2014; Van Hinte et al., 2007).  

2.8.2. Defining and Assessing the Public Interest 

The public interest is often perceived as fuzzy concept (The Institute of Chartered 

Accountants in England and Wales [ICAEW], 2012). This is propagated by uncertainty in 

the meaning behind claims made in the public interest (ICAEW, 2012). Use of the 

concept evokes strong democratic values (Lewis, 2006), and is often “…conceived as a 

by-product of the pluralist interest-group-driven democratic process” (Steelman & 

DuMond, 2009, p. 398). The public interest is seen as representing the collective 

interests of a community that act to benefit the overall community (Brunner, Coe-Juell & 

Cromley, 2005; Brunner, Colburn & Cromley, 2002; Steelman & DuMond, 2009). This 

contrasts to special interests that serve to benefit an individual or group at the expense 

of a community. Determining the public interest requires a judgement based on multiple 

interests in a community (Brunner et al., 2002). Decision-makers can investigate private 

interests “as it is here that receptivity and accountability are strong and democratic 

norms are clear and dominant” (Lewis, 2006, p. 696). But they must balance this by 

exploring mutual interests to better understand ethical values and benefits for the greater 

good (Lewis, 2006).  

Invoking the public interest requires justification (ICAEW, 2012). A decision-maker must 

identify that: (1) the matter in question is in the public interest, (2) they have the right to 

make decisions in the public interest, (3) they have considered the relevant public’s 

needs and wants, (4) they have collected and compared information relevant to making 

a decision, and (5) that the overall impact of implementing the decision will be a net 

benefit (ICAEW, 2012). Interests can be deemed invalid if they lack evidentiary support, 

and inappropriate if they are not consistent with the wider community (Brunner et al., 

2002). It is also important to note the role of future generations in determinations of the 

public interest. Future generations can be vulnerable to current decisions and interests, 

or they can be used to justifying oppressing current generations (Lewis, 2006). It is 

important to first determine that the right objective is being pursued before questioning 

how well it is accomplished (Lewis, 2006). 
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When investigating matters in the public interest, typically only the relevant public is 

contacted. While it is in the nature of the public interest to consider the entirety of the 

public, often a large number of people will not be affected by a decision made on the 

matter in question, and thus investigations focus on a select number of individuals 

(ICAEW, 2012). The relevant public is defined as subset of the wider community 

consisting of members who are ‘affected’ by the matter in question (ICAEW, 2012). 

Defining who may be considered ‘affected’ is not always a straightforward process 

(ICAEW, 2012). Also, not all members of the relevant public may be affected to the 

same degree, and some members may require additional considerations by weighting 

the views and opinions of individuals when making decisions (ICAEW, 2012).  

The concept of the public interest does not by itself provide any set of appropriate 

decision-making actions or operational criteria, but helps to create a basis by which to 

evaluate the decision-making process (Lewis, 2006). It is vital that decisions said to be 

made in the public interest are able to be assessed as being so (ICAEW, 2012). Making 

decisions in the public interest requires considering a complex series of factors and 

supplying a burden of proof for claims (ICAEW, 2012). Several standards can help to 

determine what can be determined to be in the public interest (Steelman & DuMond, 

2009). These identify that such decisions should promote the greater good for society 

and a fair distribution of benefits (Steelman & DuMond, 2009). These broad guidelines, 

however, provide limited direction on how to assess the public interest (Steelman & 

DuMond, 2009). To address this deficiency a number of techniques and tests have been 

developed that can be used to assess these decisions, such as judgement tests, 

informed intuition, cost-benefit analysis (CBA), and public opinion polls (ICAEW, 2012; 

Lewis, 2006). 

Brunner et al. (2005) presents three tests that can be used to assess whether decisions 

are made in the public interest. Testing a decision for procedural fairness takes into 

consideration whether participants feel the review process is inclusive, they represent 

the interests of the community, there are opportunities for them to participate and 

comment, and whether decision-makers are transparent in their assessment and provide 

a quality decision rationale (Brunner et al., 2005; Steelman & DuMond, 2009). Testing a 

decision for substantive criteria takes into consideration that the public interest claims 

are supported by available evidence and are consistent with the wider community 

interests (Brunner et al., 2005; Steelman & DuMond, 2009). And testing a decision for 
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pragmatic criteria takes into consideration whether the implementation of a decision is 

consistent with the expectations of those who participated and accepted the decision, 

and identifies opportunities for improving the process (Brunner et al., 2005; Steelman & 

DuMond, 2009).  

A CBA also can be used to assess the public interest. This method is capable of 

comparing impacts of a decision to determine if something will produce a net benefit or 

cost to society (Broadbent, 2014). In a typical CBA individual preferences are expressed 

in monetary terms and aggregated to determine the preferences of a greater community 

(Broadbent, 2014). While the goal of a CBA is to be Pareto efficient, where a change is 

acceptable if one-person benefits and no one is worse off, this does not typically happen 

in practice (Broadbent, 2014). A more realistic goal is to be potentially Pareto efficient, 

where the benefits to the winners are sufficient to compensate the losers for their costs, 

without implying that actual compensation takes place (Broadbent, 2014). The Treasury 

Board of Canada Secretariat (2007) provides a guide to assist federal departments and 

agencies using CBA in regulatory decision-making. 

Assessing that a decision has been made in the public interest includes determining if it 

is supported by the public (ICAEW, 2012). Acceptance or support for a decision can be 

affected by the process by which the public interest is determined, how it is seen to be 

determined, and if the final decision is considered to be appropriate (ICAEW, 2012). Not 

everyone will consider a decision to be fair, but by being clear, open, and consistent 

decisions will be better accepted (Steelman & DuMond, 2009). When public demands 

are incompatible with what is determined to be the public interest the onus is on the 

decision-maker to satisfy the burden of proof of why they know better about what is in 

the public interest (ICAEW, 2012). Assessments must also determine whether 

conclusions on the public interest are based on valid and appropriate community 

interests (Brunner et al., 2005). Determinations of the public interest must be based on 

available evidence and information (Brunner et al., 2005; Steelman & DuMond, 2009). 

An acceptable process for determining the public interest focuses on quality information, 

and accommodates all types of knowledge and sources (Steelman & DuMond, 2009). It 

is also an option to assess the implementation of a decision made in the public interest. 

This is because it is also in the public interest for decisions or actions to be implemented 

effectively (ICAEW, 2012). Implementing a decision needs to take into consideration 

how the public will react (ICAEW, 2012). Many implementation processes have 
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struggled in the past by not doing so (ICAEW, 2012). Even a determination of the public 

interest made in an inclusive process may fail to meet the expectations of the public it 

serves (Brunner et al., 2005). 

2.9. Summary of the Regulatory Framework for Evaluating 
Major Pipeline Project Decision-Making 

This chapter provides a review of the regulatory framework for major pipeline project 

decision-making. It addresses key components such as the regulatory review process, 

legislative-decision making criteria, guidance and project documents, quasi-judicial 

decision making best practices, as well as past decisions.  

Based on legislation reviewed in this chapter I identified three criteria the Panel must 

consider when making recommendations regarding pipeline proposals. Pursuant to the 

CEAA 2012, and the core purpose of conducting EAs, the Panel must consider whether 

a project will cause any adverse environmental effects, and in its recommendation, 

conclude whether adverse effects will be likely and significant after the implementation of 

mitigation measures. Given that pipeline projects are under the jurisdiction of the NEB, 

additional criteria must be considered by the Panel. Pursuant to the NEBA, the Panel 

must also consider whether a project is needed for present and future generations, and 

in its recommendation, examine whether the supply of oil is adequate, the demand for oil 

is sufficient, the proposed capacity of a pipeline is appropriate, and the project is 

supported by firm transportation contracts. Pursuant to the NEBA, the Panel must also 

consider whether a project is in the public interest, and in its recommendation, weigh 

potential benefits and burdens a project may have to determine whether it will provide an 

overall net benefit to the Canadian public. These three decision criteria form the basis of 

the evaluative framework. 

Based on a review of legislation, guidance material, project documents, previous 

decisions, and literature on administrative decision-making discussed in this chapter I 

identified key principles the Panel must apply when reviewing project proposals and 

used them to develop a set of criteria for evaluating the Panel’s decision-making 

practices. The Panel has a duty to act fairly when evaluating project proposals. It is 

responsible for providing an effective opportunity for all who are interested to participate 

in the review process, but must also be inclusive when analyzing evidence and 
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developing conclusions. The Panel must use all evidence available to it when 

formulating its recommendation, and make its findings based on the most persuasive 

evidence available. But it must also provide a clear decision rationale explaining its 

conclusions before rejecting evidence. The Panel is responsible for considering all 

issues raised concerning a proposed project, including all effects, costs, and benefits 

that a project may produce. The Panel may look to previous decisions to identify 

precedents set on similar issues, as well as guidance for interpreting legislation and 

policy. The Panel must also apply the precautionary principle when making its 

determination. This effort in risk management is to ensure that the environment and 

human health are protected in the face of unknowns or gaps in evidence. Evaluating 

whether the principle was applied involves examining whether the Panel’s reasoning for 

its conclusions on project effects acknowledges and assesses uncertainty in evidence.  

I have combined these decision criteria and key principles into an integrated framework 

that can be applied to evaluate the decision-making practices administered in the JRP 

for major pipeline projects (Table 2).  

Table 2. Evaluative framework for analyzing JRP decision-making practices for major pipeline 
projects. 

Decision Criteria Evaluation of JRP Decision-Making 

Adverse 
Environmental 
Effects 

Does the JRP use appropriate criteria and evidence to determine 
the likelihood of significant adverse environmental effects? 

• Does the JRP report include references to all adverse 
effects and evidence related to the significance of adverse 
effects identified in evidence? 

• Does the JRP provide a clear rationale for its conclusion on 
each potential adverse environmental effect identified in the 
evidence based on relevant legislation (CEAA 2012), 
related policy documents and precedents for determining 
whether adverse effects are significant and likely? 

Does the JRP use appropriate criteria and evidence to determine 
whether significant adverse environmental effects are justified in 
the circumstances? 

• Does the JRP report include references to all relevant 
evidence from the hearing for each decision and conclusion 
on justification of adverse environmental effects?  

• Does the JRP provide a clear rationale based on relevant 
legislation policy documents and precedent for determining 
whether likely significant adverse effects can be justified in 
the circumstances? 
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Project Need Does the JRP use appropriate criteria and evidence to determine 
whether the project is needed as defined by the NEBA?  

• Does the JRP report include references to all relevant 
evidence from the hearing for its recommendation and 
conclusion on project need? 

• Does the JRP provide a clear rationale for its 
recommendation on project need that is based on the 
decision criteria specified in relevant legislation, policy 
document and precedents? 

Public Interest Does the JRP use appropriate criteria and evidence to determine 
whether the project is in the public interest by assessing all relevant 
economic, environmental, and social costs and benefits to 
Canadians and analyzing trade-offs among the various impacts to 
determine if there is a net benefit? 

• Does the JRP report include references to all relevant 
economic, environmental, and social costs and benefits 
identified in evidence? 

• Does the JRP provide a clear rationale for its conclusions 
on costs and benefits? 

• Does the JRP report provide a clear framework for 
analyzing trade-offs among the various impacts to 
determine if the project is in the public interest? 

• Does the JRP report include an assessment of the 
preferences of intervenors and the public in its assessment 
of the public interest? 

Legal 
Requirements 

Does the JRP follow all legislative requirements as provided in 
relevant legislation and related policy documents, and attempt to 
follow precedents by ensuring decision-making practices are 
generally consistent with previous judgements? 

Note. Identification and descriptions of evaluative criteria have been adapted from Broadbent 
(2014), and updated with information from additional sources, FEARO (1994) and NEB (2017b), 
as well as relevant legislation, the CEAA 2012 and the NEBA.  
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3. Northern Gateway Pipeline Project Joint Review 
Process 

3.1. Introduction 

This chapter will introduce the NGP which will be used as a case study to evaluate major 

pipeline project decision-making practices. A brief project description will be followed by 

a summary of the major stages of the JRP that led to the Panel’s recommendations.  

3.2. Project Description 

In 1998 Enbridge commenced its investigation of the need for and feasibility of additional 

pipeline capacity in order to meet long-term interests of Western Canadian oil producers 

(Enbridge Northern Gateway Pipelines [ENGP], 2010). In 2002 Enbridge asserted the 

need for such a pipeline and formally proposed the NGP (ENGP, 2010). Enbridge Inc. 

and Gateway Inc. established a limited partnership, ENGP, to oversee the project 

(ENGP, 2010). The central purpose of the NGP was to provide Canadian oil producers 

with an additional transportation option to reach diverse and expanding overseas 

markets and allow for consistent supply to international refineries (ENGP, 2010). 

Enbridge proposed that increased market access would “lead to higher netbacks for all 

Canadian oil producers and encourage innovation in Canada’s energy sector” (ENGP, 

2010, p. 1-3). Additionally, Enbridge suggested that the project would help to address 

historic shortages of condensate that had put Canadian oil producers at risk (ENGP, 

2010).  

The NGP consisted of the construction and operation of two pipelines and a marine 

terminal, including associated facilities (ENGP, 2010). The pipeline route was planned to 

traverse a 1,170 km stretch from Bruderheim, Alberta to Kitimat, BC where the marine 

terminal would have been located (ENGP JRP, 2013a, p. 3-6). An export pipeline was 

planned to transport an average of 525,000 barrels per day of oil west to the BC coast 

(ENGP JRP, 2013a, p. 3). It was designed to be able to transport a variety of oil 

products including conventional light and heavy oil, synthetic oil, and blended bitumen 

(ENGP, 2010). An import pipeline was planned to transport an average of 193,000 

barrels per day of condensate east to the WCSB (ENGP JRP, 2013a, p. 3). The marine 
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terminal proposed for Kitimat, BC included two ship berths, three condensate storage 

tanks and 16 oil storage tanks (ENGP JRP, 2013a, p. 3). 

3.3. Referral to Joint Review Process 

The EA process began in 2005 when ENGP submitted a Preliminary Information 

Package on the NGP to the NEB and the CEA Agency. The project triggered the NEBA 

because the proposed pipelines crossed provincial boundaries and thus required 

approval from the NEB (ENGP, 2005). The project also triggered the CEAA 1992 as the 

new right of way proposed for the pipelines was greater than 75 km in length (ENGP, 

2005). In September 2006, the MoE designated the project to be assessed by a review 

panel that met the requirements of the NEBA and the CEAA 1992 (CEA Agency, 2006). 

Under the CEAA 1992, the NGP was referred to a review panel because 
environmental impacts of the project require further study, the project has the 
potential to cause significant adverse environmental effects, there is public 
concern about the project, and the project requires federal permits from the 
federal government (Broadbent, 2014, p.22). 

 
The MoE entered into an agreement with the NEB to form a review panel in order to 

avoid duplication in the EA process.  

In December 2009, an agreement was signed by the NEB and the MoE establishing a 

framework for the review panel, including responsibilities in regard to reporting and 

decision-making (NEB & MoE, 2009). The agreement intended to coordinate the EA 

required by the CEAA 1992 and the NEBA with the NEB’s public hearing process (NEB 

& MoE, 2009). The agreement also outlined the contribution that the review panel 

would make to the Crown’s responsibility to consult with Aboriginal groups (NEB & 

MoE, 2009). Attached to the agreement was a Terms of Reference document for the 

review panel describing the scope of the project, factors that would be considered, and 

how public hearings would work (NEB & MoE, 2009). On January 20, 2010, the three-

member Panel was established to review the NGP (CEA Agency, 2010b). A public 

registry was created to allow public access to all information produced or received by the 

Panel (NEB & MoE, 2009).  
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3.4. Application by the Proponent 

An application for the NGP was submitted by the proponent on May 27, 2010 (CEA 

Agency, 2010a). The application was reviewed in accordance with the NEBA and the 

CEAA 2012, as well as the project’s terms of reference (CEA Agency, 2010a). To assist 

in its review the Panel issued a Procedural Direction and held sessions for public 

comment on any additional information ENGP should be required to file with its 

application (CEA Agency, 2010c). The Panel subsequently requested the proponent to 

file additional information on the design and risk assessment of the proposed project 

(CEA Agency, 2011d). 

3.5. Public Participation in the Review Process 

A public hearing process took place over a year from May 2011 to June 2012 (Figure 5). 

A Hearing Order was released in May 2011 outlining ways for the public to participate in 

the review process, including timelines for the various phases of the public hearing 

process (CEA Agency, 2011b). The Panel Secretariat hosted a series of information 

sessions in June and July 2011 prior to the hearings to educate individuals on the review 

process and how they could participate (CEA Agency, 2011a; ENGP JRP, 2011). 

Participation occurred by either submitting a letter of comment, making an oral statement 

or becoming an intervener or government participant (CEA Agency, 2011b; ENGP JRP, 

2011). 

Intervenors and government participants were provided the opportunity to submit 

information requests to ENGP with regards to its application (ENGP JRP, 2011). All 

information requests were required to be submitted to the proponent, as well as the 

Panel and all remaining parties (ENGP JRP, 2011). Two rounds of information requests 

to the proponent were held prior to the start of the community hearings. The first round 

of requests was due August 25, 2011 with a response from ENGP due by October 6, 

2011 (ENGP JRP, 2011). The second round of requests was due November 3, 2011 

with a response from ENGP due by November 24, 2011 (ENGP JRP, 2011). Intervenors 

and government participants were also able to submit written evidence to the Panel by 

December 22, 2011 (ENGP JRP, 2011). A period for information requests to intervenors 

and government participants concerning the evidence they submitted was also held 

between May and July 2012 (ENGP JRP, 2013b, p. 400). During this time intervenors 
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and the proponent could submit requests regarding the evidence submitted by other 

intervenors (ENGP JRP, 2011).  

Community hearings were held, and oral evidence collected between March 2012 and 

August 2012, and between January 2013 and February 2013 (CEA Agency, 2011c; 

ENGP JRP, 2013b, p. 400). Due to the number of registrants some locations were 

visited by the Panel more than once to allow everyone who registered an opportunity to 

provide information (CEA Agency, 2011e). Oral statements, which had to be less than 

10 minutes in duration, were also heard between March 2012 and February 2013 

(ENGP JRP, 2011; ENGP JRP, 2013a). 

Final hearings consisted of two parts. First, a questioning phase (cross-examination) 

began in Edmonton, Alberta on September 4, 2012 (CEA Agency, 2012; ENGP JRP, 

2011). During this phase parties could ask questions regarding any evidence submitted 

to the Panel (ENGP JRP, 2011). Following the cross-examination phase, intervenors 

and government participants submitted final arguments to the Panel (ENGP JRP, 2011). 

This provided an opportunity for parties to summarize their evidence and positions 

(ENGP JRP, 2011). Written final arguments were due May 31, 2013 (CEA Agency, 

2013b). Oral final arguments were heard in Terrace, BC June 17, 2013 to June 24, 2013 

(CEA Agency, 2013b). In this stage, only parties who submitted written final arguments 

were able to comment on written final arguments submitted by other parties (CEA 

Agency, 2013b). These parties were given up to one hour to provide their arguments 

while the proponent was given two hours (CEA Agency, 2013b). 

In 2012 the NGP’s review process was impacted by changes to the Canadian regulatory 

review process. New EA legislation, the CEAA 2012, was brought into force and old 

legislation, the CEAA 1992, was repealed by the 2012 Budget Implementation Bill 

(Ecojustice, 2012). The revised NGP review process followed procedures established 

under the CEAA 2012 and adjusted any existing agreements or orders to comply with 

the new legislation. The Panel agreement was amended to comply with section 126 of 

the CEAA 2012 and section 104 of the Jobs, Growth, and Long-term Prosperity Act 

(NEB & MoE, 2012b). The amended agreement clarified reporting requirements of the 

Panel to identify conclusions and recommendations of mitigation measures relating to 

environmental effects under section 5 of the CEAA 2012 (NEB & MoE, 2012b). New 

legislation also imposed time limits on the review process. The NEB and MoE were 
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required to set a time limit for the Panel to present its recommendation (NEB & MoE, 

2012b). The Panel was given 543 days, until December 31, 2013, to submit its report to 

the Governor in Council (Becklumb, 2012; Ecojustice, 2012; NEB & MoE, 2012b). 

3.6. Recommendation & Decision  

After the public hearing phase, the Panel considered the evidence presented to it when 

preparing its recommendation (CEA Agency, 2013b). The Panel released its report 

December 19, 2013 recommending the project for approval, subject to 209 conditions 

(CEA Agency, 2013a). After reviewing the evidence, the Panel concluded that the 

project would be in the public interest, “if built and operated in compliance with the 

conditions set out in its report”, and that opening up the WCSB to new markets would 

produce significant economic and social benefits for Canada (CEA Agency, 2013a, para. 

1). It determined that the project would not result in any significant adverse 

environmental effects “with the exception of cumulative effects for certain populations of 

woodland caribou and grizzly bear”, which the Panel recommended to be justified in the 

circumstances (CEA Agency, 2013a, para. 2). Also, while the Panel identified that 

significant effects would occur as the result of a large oil spill it found that the proponent 

had taken sufficient steps to minimize the likelihood of such an event (CEA Agency, 

2013a). It concluded that any environmental concerns associated with the construction 

or operation of the project could be “effectively mitigated and that continued monitoring, 

scientific research and adaptive management could further reduce adverse effects” 

(CEA Agency, 2013a, para. 3).  

On June 17, 2014, a decision statement was released by the Governor in Council 

approving the NGP subject to the Panel’s 209 conditions (NEB, 2014). Considering the 

Panel’s findings, the Governor in Council concluded the project was not likely to cause 

significant adverse effects under subsection 5(1) of CEAA 2012 (NEB, 2014). The 

Governor in Council decided the project was likely to cause significant adverse 

environmental effects under subsection 5(2) of CEAA 2012 to certain populations of 

woodland caribou and grizzly bears, however, it found these effects to be justified in the 

circumstances pursuant to subsection 52(4) of CEAA 2012 (NEB, 2014).  

On June 23, 2016, the Federal Court of Appeal’s judgment in Gitxaala Nation v. Canada 

quashed the 2014 decision by the Governor in Council along with certificates issued by 
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the NEB for construction and operation of the oil and condensate pipelines (NEB, 

2016a). The majority ruling in that case found that the Government of Canada failed in 

its duty to consult with First Nations. The judges specifically identified that during Phase 

IV of the consultation framework the government did not allow for dialogue with First 

Nations or fill information gaps left in the review process regarding the effects the project 

may have on First Nations interests. The ruling also found the Governor in Council did 

not fulfill its legal obligation, pursuant to section 54 of the NEBA, by not providing 

reasons in its statements on how the duty to consult was fulfilled by the government. The 

NGP file was remitted to the Governor in Council for redetermination (NEB, 2016a). In a 

new decision statement released November 25, 2016 the Governor in Council did not 

accept the Panel’s findings that the project would be required for present and future 

public convenience and necessity, and viewed the project to not be in the public interest 

(NEB, 2016a). The new decision found the project likely to cause significant adverse 

environmental effects under subsection 5(2) of CEAA 2012, and found them not to be 

justified in the circumstances pursuant to subsection 52(4) of CEAA 2012 (NEB, 2016a). 

Certificates awarded to the NGP by the NEB have since been rescinded and the 

application has been dismissed (NEB, 2016a). 
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Figure 5. Timeline of the NGP JRP. Reprinted from Considerations: Report of the Joint Review Panel for the Enbridge Northern Gateway Project, 
by ENGP JRP, 2013b, retrieved from https://apps.neb-one.gc.ca/REGDOCS/Item/View/2396699, p. 400. Copyright 2013 by NEB 
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4. Evaluation of the Panel’s Decision-Making 
Practices: Analysis and Findings 

4.1. Introduction 

In this chapter, I apply the evaluative framework presented in Chapter 2 of this report to 

determine whether the Panel utilized appropriate decision-making criteria and reasoning 

to assess the likelihood of the NGP to cause significant adverse environmental effects, 

as well as whether the project was needed and in the public interest. 

I present my evaluation in three parts; the first is on adverse environmental effects, the 

second is on project need, and the third is on the public interest. For each part I begin by 

restating criteria from the evaluative framework, then outline the methods and data I use, 

and then present and discuss my findings. This chapter concludes with a summary 

discussion of the Panel’s decision-making practices.  

4.2. Data 

The primary sources of data I used to evaluate the Panel’s decision-making practices 

were its NGP recommendation report, released in December 2013, and the evidentiary 

record for the project that the Panel would have relied on to reach its conclusions. The 

Panel report consists of two parts, Connections: Report of the Joint Review Panel for the 

Enbridge Northern Gateway Project Volume 1 and Considerations: Report of the Joint 

Review Panel for the Enbridge Northern Gateway Project Volume 2 (ENGP JRP, 2013a; 

ENGP JRP, 2013b). As it was not feasible for me to review all evidence submitted to the 

Panel during the review process, I relied on evidence discussed in the 41 final 

arguments submitted by intervenors and one final argument submitted by the proponent. 

A list of intervenors who submitted final arguments that I reviewed for this evaluation is 

provided in Appendix A. 

Several qualifications should be noted in interpreting the results. First, the analysis is 

based on just the final arguments, which are only a subset of the evidentiary record.  

Although final arguments should contain major points raised by intervenors, they may 

omit some relevant arguments that should be considered. Second, the evaluation 
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requires subjective judgement to determine whether the Panel references the relevant 

evidence and whether it provides a clear rationale for its conclusions.   

4.3. Adverse Environmental Effects 

4.3.1. Review of Evaluative Criteria 

I first examined how the Panel assessed adverse environmental effects of the NGP as 

required by the CEAA 2012. The following criteria from Table 2 were applied to 

determine whether the Panel utilized appropriate decision-making criteria and evidence 

to identify all relevant adverse environmental effects, and provided clear rationales for its 

conclusions on whether adverse effects would be significant or likely. 

Evaluation Criteria 

The following criteria were used: 

1. Does the JRP use appropriate criteria and evidence to determine the likelihood of 
significant adverse environmental effects? 

a. Does the JRP report include references to all adverse effects and 
evidence related to the significance of adverse effects identified in 
evidence? 

b. Does the JRP provide a clear rationale for its conclusion on each 
potential adverse environmental effect identified in the evidence based on 
relevant legislation (CEAA 2012), related policy documents and 
precedents for determining whether adverse effects are significant and 
likely? 

2. Does the JRP use appropriate criteria and evidence to determine whether 
significant adverse environmental effects are justified in the circumstances? 

a. Does the JRP report include references to all relevant evidence from the 
hearing for each decision and conclusion on justification of adverse 
environmental effects?  

b. Does the JRP provide a clear rationale based on relevant legislation 
policy documents and precedent for determining whether likely significant 
adverse can be justified in the circumstances? 
 

Methods 

Evaluation of the Panel’s assessment of adverse environmental effects followed three 

main steps. 
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First, I identified all potential adverse environmental effects cited in final arguments, and 

recorded whether effects were classified in the final arguments as likely and/or 

significant. I used qualitative research software, NVivo, to examine and organize 

information from final arguments concerning potential adverse environmental effects.  

Second, I examined Volume 2 of the Panel’s report (ENGP JRP, 2013b) to determine if 

the Panel acknowledged all adverse environmental effects identified in final arguments. 

Due to time limitations, I did not complete a comprehensive, quantitative analysis to 

determine whether the Panel also referenced all of the relevant evidence provided by the 

proponent and intervenors to assess potential adverse environmental effects. This would 

have required me to list all the relevant evidence provided in final arguments from each 

party for each adverse effect and then determine if this evidence was referenced by the 

Panel. Instead, I identified the evidence cited by the Panel and categorized it by the 

intervenor and/or proponent. Based on this, I provided a qualitative assessment of the 

degree to which the Panel relied on the proponent’s versus intervenors’ evidence in 

making its determination. 

Last, I assessed whether the Panel provided clear rationales to explain its conclusions 

on adverse effects, including conclusions on cumulative effects. I evaluated the Panel’s 

rationale by assessing whether it was consistent with criteria on evaluating adverse 

effects provided in the legislation, guidance documents and literature outlined in Chapter 

2 of this report. I considered how the Panel determined whether adverse effects would 

be significant and likely by its use of criteria from FEARO (1994), as well as its 

consideration of proponent and intervenor evidence. I completed separate evaluations 

for the Panel’s assessment of significance and likelihood (Table 3; Table 4). I also 

evaluated how the Panel determined whether likely significant adverse effects are 

justified in the circumstances (Table 5). This took into consideration any explanation 

provided, including criteria and definitions, by the Panel regarding how decision-making 

authorities determine whether effects are justified in the circumstances. 
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Table 3. Criteria used to evaluate the Panel’s rationale for its conclusions on the significance of 
adverse effects. 

Assessment  Criteria 

Yes Uses all the FEARO criteria for determining significance and references 
all the relevant evidence submitted by the proponent and intervenors to 
make the determination 

Partially Uses only some of the FEARO criteria for determining significance 
and/or references only some of the relevant evidence submitted by the 
proponent and intervenors to make the determination 

No Does not use any of the FEARO criteria for determining significance 

 

Table 4. Criteria used to evaluate the Panel’s rationale for its conclusions on the likelihood of 
significant adverse effects. 

Assessment Criteria 

Yes Relies on an estimate of likelihood of the adverse effect that is defined as 
a numerical probability of occurrence and compares the estimated 
probability of occurrence to a numerical definition of likely 

Partially Refers to the likelihood of the adverse effect based on a qualitative 
assessment of probability of occurrence but does not include a numerical 
estimate of probability of occurrence and/ or does not compare this to a 
numerical definition of likely 

No Makes no reference to FEARO criteria or the likelihood of an adverse 
effect based on a graduate scale of the probability of occurrence 

 

Table 5. Criteria used to evaluate the Panel’s rationale for its conclusions on whether likely 
significant adverse effects were justified in the circumstances. 

Assessment Criteria 

Yes Identifies and makes use of clear criteria for determining effects are 
justified in the circumstances and provides a definition of justified in the 
circumstances 

Partially Identifies and makes use of criteria for determining effects are justified in 
the circumstances and provides a definition of justified in the 
circumstances but the criteria and definition are unclear  

No Does not identify or use clear criteria for determining effects are justified 
in the circumstances and/or does not provide any definition of justified in 
the circumstances 
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4.3.2. Findings and Analysis 

Criterion: Does the JRP report include references to all adverse effects and 

evidence related to the significance of adverse effects identified in evidence? 

From a review of intervenor final arguments, I identified 12 adverse environmental 

effects that parties argued could be caused by the NGP (Error! Reference source not 

found.). All 12 were described in evidence to some degree as being significant and 

likely to occur. 

The Panel referenced all adverse effects identified in evidence but one: the introduction 

of invasive species into the marine environment from tanker operations. In its report, the 

Panel characterized 9 of the 11 adverse effects referenced as not significant, and one -

larger oil spills- as significant but unlikely to occur with the adoption of proposed 

mitigation measures (ENGP JRP, 2013b, p. 12). The Panel concluded that the project, in 

combination with cumulative effects of other projects and activities, would likely cause 

significant adverse environmental effects on only one valued ecosystem component 

(VEC) - terrestrial wildlife, specifically woodland caribou and grizzly bear already 

experiencing habitat disturbances (ENGP JRP, 2013b, p. 10).  

The Panel’s assessment of adverse effects referenced a variety of evidence from both 

the proponent and intervenors. It was difficult to determine whether all evidence relevant 

to the assessment of adverse environmental effects was considered due to the nature in 

which the Panel referred to evidence in its report. The Panel’s report contained no formal 

referencing format to identify sources of information. Sometimes the Panel identified 

evidence discussed in its report by title, or by the author or party responsible for 

submission. Other times the Panel provided only vague descriptions of studies or 

surveys that were completed and submitted as evidence without any clear identifiers to a 

specific piece of evidence where information had come from. On occasion the Panel 

also provided information without any ties to evidence, simply presented as statements 

made by different parties but with no context of where and when they were made. The 

Panel often provided summaries of the different views parties had regarding project 

effects, but did not always tie these views back to evidence.  

Overall, the Panel appears to have relied more on evidence submitted by the proponent. 

The Panel referenced evidence submitted by only the proponent in its assessment of 6 
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of the 11 adverse effects identified in its report. For the other five adverse effects, the 

Panel’s assessment referenced evidence submitted by the proponent and by one or 

more intervenor. Inclusion of intervenors’ evidence tended to focus on concerns and 

comments they raised about evidence submitted by the proponent, and less on their own 

evidence on adverse effects.  

Criterion: Does the JRP provide a clear rationale for its conclusion on each 

potential adverse environmental effect identified in the evidence based on 

relevant legislation (CEAA 2012), related policy documents and precedents for 

determining whether adverse effects are significant and likely? 

I evaluated rationales the Panel provided for its conclusions on adverse effects by 

assessing the degree to which conclusions were based on FEARO criteria and the 

evidentiary record. I focused my evaluation on Volume 2: Chapter 8 of the Panel’s report 

(ENGP JRP, 2013b), where details on the Panel’s EA were provided, including tabular 

summaries on the likelihood and significance of adverse environmental effects. Tabular 

summaries were not available for all adverse environmental effects, only those 

corresponding to VECs the Panel found may be adversely affected by the project. The 

Panel report provided a sample table in its report to show what the Panel considered in 

its evaluation (Error! Reference source not found.). I also examined the Panel’s views 

detailed elsewhere in the report that were relevant to the examination of adverse 

environmental effects.  

Determining the Significance of Adverse Environmental Effects 

The Panel’s assessment of significance collapsed the five FEARO criteria for 

determining significance (magnitude, geographic extent, duration and frequency, degree 

of reversibility and ecological context) into three categories: temporal extent, spatial 

extent, and intensity. For this evaluation, I examined whether the Panel assessed 

significance for each of the five FEARO criteria separately. This was done to determine 

whether the Panel provided comprehensive assessments of significance that examined 

all aspects as outlined by guidance material, or provided incomplete assessments that 

examined some criteria while ignoring others.  
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Table 6. Example of tabular format used by the Panel to summarize its evaluations of adverse 
project effects after mitigation on VECs.  

  
Reprinted from Considerations: Report of the Joint Review Panel for the Enbridge Northern 
Gateway Project, by ENGP JRP, 2013b, retrieved from https://apps.neb-
one.gc.ca/REGDOCS/Item/View/2396699, p. 189. Copyright 2013 by NEB. 

For some VECs the Panel provided more than one evaluation of adverse project effects. 

For example, the Panel’s evaluation of project effects on woodland caribou included 

separate evaluations on habitat availability, changes in movements and mortality risk. I 

examined each of the Panel’s sub-evaluations of adverse project effects in order to 

provide a comprehensive assessment of how the Panel examined significance. 

Overall, I conducted 30 separate examinations to determine if the Panel used all FEARO 

criteria to determine the significance of adverse environmental effects. This work is 

provided in Appendix B. I found eight evaluations used all five criteria, 13 evaluations 

used four criteria, seven evaluations used three criteria and two evaluations used only 

two criteria.  

To simplify the presentation of my findings, I aggregated the results of these 30 

examinations into the 11 adverse effects categories referenced by the Panel. For 

example, the Panel provided separate summary evaluations for project effects on 
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freshwater fish and fish habitat, marine fish habitat quality and availability, and acoustic 

disturbances on marine fish (ENGP JRP, 2013b, p. 228, 249). I combined the results of 

these three separate examinations to assess the Panel’s performance on one adverse 

effect, fish and fish habitat. To fully meet the evaluation criteria, the Panel needed to use 

all five factors defining significance for each of the impacts assessed under each of the 

11 adverse effect categories. If the assessment of any one of the impacts was deficient, 

the overall evaluation assessment was categorized as partially met.  

For example, the Panel used all five criteria to assess the significance of project effects 

on acoustic disturbances on marine fish, but used only four to assess the significance of 

project effects on freshwater fish and fish habitat and marine fish habitat quality and 

availability. Based on this I concluded that the Panel failed to use all FEARO criteria for 

determining the significance of adverse effects on fish and fish habitat. I applied the 

same reasoning to evaluate the use of significance criteria for other adverse effects 

where the Panel provided more than one evaluation of project effects. 

The Panel used all five FEARO criteria for determining significance to assess project 

effects for just two adverse effects; Aboriginal land use and resources and large oil 

spills. For the remaining nine adverse environmental effects, the Panel provided 

incomplete assessments of significance. 

Determining the Likelihood of Significant Adverse Environmental Effects 

The Panel failed to clearly explain the process employed to assess the likelihood of 

significant adverse environmental effects. The sample table indicates that the Panel’s 

recommendations were made in consideration of the certainty of an effect and 

effectiveness of mitigation (ENGP JRP, 2013b, p. 189). I examined whether the Panel 

assessed likelihood for each adverse effect using FEARO criteria as well as whether the 

Panel referenced all the relevant evidence on likelihood submitted by the proponent and 

intervenors.  

FEARO guidelines for determining likelihood recommend providing a statistical 

assessment of probability of occurrence and/or confidence levels to assess the scientific 

uncertainty (FEARO, 1994). The Panel followed these guidelines for determining the 

likelihood of project effects on two adverse effects; terrestrial wildlife (specifically 

woodland caribou) and large oil spills. I provide a more detailed examination of the 
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Panel’s conclusions on oil spill risk in Section 4.3.3. The Panel noted the proponent’s 

low confidence in mitigation measures proposed to reduce impacts on woodland caribou 

habitat, movement and mortality risk (ENGP JRP, 2013b, p. 208). In regard to oil spills, 

the Panel stated that “after mitigation, the likelihood of significant adverse environmental 

effects resulting from project malfunctions or accidents [was] very low” (ENGP JRP, 

2013b, p. 13). For both woodland caribou and large oil spills, the Panel did not provide a 

definition of low likelihood or cite probabilities of occurrence.  

The Panel discussed likelihood, but failed to provide any clear statement or conclusion, 

for two VECs: marine mammals and grizzly bears. The Panel noted uncertainty in 

project effects on marine mammals and uncertainty in the effectiveness of mitigation to 

protect grizzly bears (ENGP JRP, 2013b, p. 216, 239). In both cases the Panel did not 

specify any level of confidence in information or make any reference to evidence to 

support or justify its position. Consequently, I concluded in these two cases the Panel 

failed to apply FEARO criteria to determine likelihood.  

For the remaining nine adverse effects, the Panel failed to clearly apply FEARO criteria 

for determining likelihood. For three of these adverse effects (Aboriginal land use and 

resources, aesthetic and visual resources and human health) the report provided no 

indication on how the Panel assessed likelihood of effects. For the other six adverse 

effects, the Panel’s assessment appeared to be based on professional judgement of the 

effectiveness of mitigation and level of information available to assess effects. I 

concluded that the assessment for these six VECs failed to apply FEARO criteria 

because, while the Panel made some attempt to discuss uncertainty, it provided no clear 

conclusion on its views on the likelihood of adverse effects.   

Overall, I find the Panel provided only partial rationales for its conclusions on whether 

adverse environmental effects were significant. I also find the Panel failed to provide any 

rationale for its conclusions on whether effects were likely, except in the case of large oil 

spills and woodland caribou where partial explanations were provided.  

Criterion: Does the JRP report include references to all relevant evidence from the 

hearing for each decision and conclusion on justification of adverse 

environmental effects? 
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The Panel’s recommendation that adverse environmental effects were justified did not 

reference any evidence submitted during the project’s review process. Relevant 

evidence, however, was identified and discussed in final arguments. Intervenors 

discussed a CBA submitted by Coastal First Nations (CFN) that showed potential costs 

outweighing benefits in all scenarios examined (CFN, 2013, p. 93,94; Haisla Nation, 

2013, p. 102). 

Criterion: Does the JRP provide a clear rationale based on relevant legislation 

policy documents and precedent for determining whether likely significant 

adverse can be justified in the circumstances? 

The Panel’s explanation for why likely significant adverse environmental effects to 

woodland caribou and grizzly bears were justified in the circumstances included no 

definition of ‘justified in the circumstances’ and no specific outline of the process by 

which such determinations are typically made. The Panel’s recommendation appears to 

be based on a balance of environmental, social and economic costs and benefits. The 

Panel stated that any “potential adverse environmental outcomes are, in [its] view, 

outweighed by the potential societal and economic benefits” (ENGP JRP, 2013b, p. 10). 

The Panel provided only this brief statement to explain why effects were justified and did 

not undertake any analysis to compare adverse effects to benefits to support its 

conclusion. Therefore, I find the Panel provided only a partial rationale to justify its 

determination that likely significant adverse effects were justified in the circumstances 

(Table 8).  
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Table 7. Evaluation results of the Panel’s assessment of adverse environmental effects.  

Adverse effects identified in 
evidence 

Was the 
adverse effect 
identified as 
significant 
and likely in 
evidence? 

(Yes/ No) 

Did the Panel 
reference the 
adverse effect 
and evidence 
related to this 
adverse 
effect?1  
(Yes/ No) 

Was the 
adverse effect 
classified as a 
likely, 
significant 
adverse effect 
by the Panel? 
(Yes/ No) 

Did the Panel 
provide a clear 
rationale for 
determining 
whether or not an 
adverse effect was 
classified as 
significant? 
(Yes/ Partially/ No) 

Did the Panel 
provide a clear 
rationale for 
determining 
whether or not an 
adverse effect was 
classified as 
likely? 
(Yes/ Partially/ No) 

Project construction, 
operations, or an oil spill 
hindering the ability for 
Aboriginal groups to use 
lands, waters, and 
resources for traditional, 
subsistence, or economic 
purposes. 

Yes Yes No Partially No 

Disturbances to aesthetic 
and visual resources from 
routine operations disrupting 
recreational activities, and 
lessening the desirability of an 
area for tourists.  

Yes Yes No Partially No 

Emissions released during 
project construction and 
operation polluting the 
atmospheric environment in 
excess of air quality 
standards.  

Yes Yes No Partially No 



55 
 

Project construction altering or 
destroying fish habitat. 
Routine operations changing 
the distribution and 
abundance of fish species.  

Yes Yes No Partially No 

Project construction, 
operation, or an oil spill 
threatening human health 
from exposure to toxic 
chemicals, contamination of 
traditional food sources, and 
the loss of food security. 

Yes Yes No Partially No 

Tanker ballast water 
introducing invasive species 
into coastal waters.  

 

Yes No 
Not Assessed by 
the Panel 

Not Assessed by the 
Panel 

Not Assessed by 
the Panel 

Project construction, routine 
operations, or an oil spill 
degrading the marine 
environment, including the 
shoreline and intertidal 
communities. 

Yes Yes No Partially No 

Tanker traffic creating noise 
disturbances and disrupting 
the habitat of marine 
mammals including impacts 
to at-risk species, and 
populations of killer whales, 
humpback whales, fin whales, 
sea otters, harbour seals, and 
other cetacean species. 

Yes Yes No Partially No 
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The effect of an oil or 
condensate spill from a 
tanker, pipeline, or the 
terminal on lands, water, or 
resources used by residents, 
communities, or Aboriginal 
groups Yes 

Large spills: 

Yes 

Yes  

(Significant) 
Partially 

Partially 

 

Small spills: 

Yes 
No Partially 

No 

 

Damage to and destruction of 
the terrestrial environment, 
including rare ecological 
communities, highly sensitive 
ecosystems, and old-growth 
forests, from project 
construction, routine 
operations, or an oil spill. 

Yes Yes No Partially No 

Impacts to the habitat of 
terrestrial and marine birds, 
such as the marbled murrelet, 
from an oil spill or project 
construction.  

Yes Yes No Partially No 
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Impacts to habitat and food 
sources of terrestrial wildlife, 
including at-risk species, and 
already adversely affected 
populations of woodland 
caribou and grizzly bear, 
during project construction 
and operation. 

Yes Yes 

Yes2 

(Significant and 
Likely) 

Partially Partially 

Total: 12 12/12 = 100% 11/12= 92% 1.5/12= 13% 6.25/12= 52% 1.5/12= 13% 
1 In assessing this criterion, I assessed whether the adverse effect was referenced in the Panel’s report but, due to time limitations I did not assess 
whether all the relevant evidence on this adverse effect presented in the final arguments was referenced as well. My evaluation of this criterion is 
therefore incomplete. 
2 Likely and significant adverse environmental effects were determined to be from project effects in combination with cumulative effects. 
Note 1. A summary score is provided to assess the Panel’s performance on evaluative criteria in the last row of the table (Yes=1, Partially=0.5, 
No=0). 
Note 2. The Panel separated its assessment of project effects from oil spills into two categories: large and small. No definition was provided to 
differentiate between these two types of events. Summary score for the Panel’s assessment of oil spills is averaged across results for large and 
small oil spills. 
Note 3. Appendix B provides summaries of adverse effects as described in final arguments. 

 

 

 

 

 



58 
 

Table 8. Evaluation results of the Panel’s determination of whether likely significant adverse effects were justified in the circumstances.  

Adverse effects identified as significant and 
likely after mitigation by the Panel   

Are adverse effects identified as 
significant and likely after mitigation by 
the Panel defined by the Panel as being 
justified in the circumstances? 

(Yes/ No) 

Did the Panel provide a clear 
rationale for determining 
whether the adverse effect 
is justified? 

(Yes/ Partially/ No)   

Impacts to habitat and foot sources of terrestrial 
wildlife, including at-risk species, and already 
adversely affected populations of woodland caribou 
and grizzly bear, during project construction and 
operation. 

Yes Partially 

Total = 1 1/1 = 100% 0.5/1= 50% 

Note. A summary score is provided to assess the Panel’s performance on evaluative criteria in the last row of the table (Yes=1, Partially=0.5, 
No=0).
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4.3.3. Deficiencies and Omissions in the Panel’s Assessment of Oil 
Spill Risk 

The adverse impact of oil spills is an important consideration in the evaluation of the 

NGP. Consequently, I undertook a more detailed evaluation of the Panel’s assessment 

of oil spill risk by evaluating information the Panel provided on oil spill risk in Volume 2: 

Chapter 7 of its report (ENGP JRP, 2013b). The Panel separated its conclusions on oil 

spill risk into two categories, small and large spills. Below I identify and discuss several 

issues with the Panel’s assessment of oil spill risk. 

Failure to Define Spill Sizes to Delineate Between Small and Large Spills 

The Panel report provided some descriptions to differentiate between what it considered 

small and large spill events (Table 9). While these descriptions summarized potential 

spill effects, they did not provide any information regarding the Panel’s definition of small 

and large spills. The Panel provided estimated volumes of release for large spills only; 

36,000 m3, 10,000 m3 and 5,000 m3 (ENGP JRP, 2013b, p. 146). No estimated volumes 

of release were given for small spills.  

Without a clear definition of small and large spill events, it is not clear how the Panel 

could form conclusions on the impact and likelihood of different categories of spills 

without defining the size of the spill being assessed.  

Failure to Provide a Clear Rationale to Justify Conclusions on the Significance of 

Adverse Effects from Small Spills 

The Panel found that although small spills from pipeline facilities or tankers would 

certainly occur during the project’s lifespan, significant adverse effects from small spills 

were unlikely (ENGP JRP, 2013b, p. 146). The Panel did not explain how it reached this 

conclusion and did not cite any evidence to support its conclusion. 

The only reference to the consequences from small spills was found in the Panel’s 

description of small spill effects. The Panel’s description addressed only three of the 

FEARO criteria for determining significance, and lacked any clear ties to the evidentiary 

record. The Panel failed to address the magnitude of adverse effects from small spills or 

discuss the ecological context of the areas that could experience small spills. The lack of 
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references to evidence made it unclear whether the Panel’s conclusions were based on 

evidence or on assumptions and generalizations of small spill effects.  

Table 9. Summary descriptions of small and large spills provided in the Panel’s report.  

Small Spills Large Spills 

• Caused by minor equipment failure 
or human error 

• Would not spread far; would stay 
within the immediate area around 
project facilities 

• Resources for the clean up of small 
spills would be located close to spill 
locations 

• Product recovery would be effective 
and natural recovery would only be 
responsible for cleaning up a small 
amount of product spilled 

• Fast environmental recovery 

• Localized chronic effects 

• Limited effects to nearby 
communities 

• Caused by major or multiple 
equipment failures, maybe in 
combination with human error 

• Would spread away from the initial 
spill location 

• Would require medium to large 
scale cleanup response 

• Natural recovery would be the main 
recovery mechanism to restore 
ecosystems to pre-spill conditions 

Note. Adapted from information provided in Considerations: Report of the Joint Review Panel for 
the Enbridge Northern Gateway Project, by ENGP JRP, 2013b, retrieved from https://apps.neb-
one.gc.ca/REGDOCS/Item/View/2396699, p. 146 Copyright 2013 by NEB. 

Failure to Provide a Rationale to Justify Conclusions on the Likelihood of Adverse 

Effects from Small Spills 

The Panel concluded that, while not likely to be significant, small spills were almost 

certain to occur during the life of the project (ENGP JRP, 2013b, p. 146). The Panel’s 

assessment noted ENGP evidence reported a 93% chance of a spill of some size 

occurring during the first 50 years of project operations (ENGP JRP, 2013b, p. 146). 

While this evidence employed a probability estimate to assess likelihood, which follows 

FEARO criteria for determining likelihood, the probability was reported for any size spill. 

No explanation was provided by the Panel to justify why this evidence was appropriate 

to assess the likelihood of different sizes of spills that could have different impacts. 
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Failure to Provide a Clear Rationale to Justify Conclusions on the Significance of 

Adverse Effects from Large Spills 

The Panel concluded that large spills would cause significant adverse environmental 

effects (ENGP JRP, 2013b, p. 129). The Panel used all five FEARO criteria for 

determining significance and referenced evidence to support its conclusions. The 

Panel’s rationale, however, does not indicate what evidence or criteria led it to conclude 

adverse effects would be significant.  

The Panel’s discussion of FEARO criteria provided limited justification. Following its 

statement that large spills would cause significant adverse environmental effects, the 

Panel stated that these adverse effects would not be permanent or widespread (ENGP 

JRP, 2013b, p. 129). The Panel failed to explain how adverse effects from large spills 

were significant, when they were not permanent or widespread. The descriptions 

pertaining to other FEARO criteria for determining significance provided no further 

explanation on how the Panel concluded adverse effects would be significant. No other 

terms were used associated with assertions of significance. In sum, the Panel provided 

no rationale to explain how it was determined adverse effects from large spills would be 

significant.    

Concerns Regarding the Panel’s Conclusion on the Likelihood of Significant Adverse 

Effects from Large Spills 

The Panel concluded large marine spills occurring from project related accidents and 

malfunctions were not likely to occur (ENGP JRP, 2013b, p. 146). The Panel 

acknowledged and accepted evidence submitted by the proponent that indicated large 

spills had a low probability of occurring (ENGP JRP, 2013b, p. 148). There are, however, 

several deficiencies with the Panel’s rationale for this conclusion.   

First, the Panel failed to define what was meant by a ‘low’ probability. No qualitative or 

quantitative description of what the Panel considered to be a low probability for large 

spills was provided in its report. The absence of a definition is a major deficiency in the 

Panel’s assessment.  

Second, the Panel concluded that large spills were low probability, high consequence 

events (ENGP JRP, 2013b, p. 148) without citing any probability estimates. The Panel 
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stated that it did not accept that the likelihood of large marine spills should be based on 

a number that attempted to estimate the absolute probability of that type of spill 

occurring (ENGP JRP 2013e, p. 147). This statement appears contradictory to guidance 

material that recommends determining the probability of an event as one of two criteria 

to consider when determining likelihood of significant adverse environmental effects, as 

well as the Panel’s own assessment of the likelihood for small spills that included 

probability estimates. The Panel was critical towards alternative approaches to 

assessing risk. It stated it saw little practical value in an approach that derived a 

hypothetical number to represent risk and decide whether a project should proceed 

(ENGP JRP, 2013b, p. 148).  The Panel, therefore, did not provide a rationale for its 

conclusion on the likelihood of large spills.  

Failure to Resolve Disagreements in Evidence Concerning the Role of Natural Recovery 

of the Environment in Reversing Spill Effects 

The Panel recognized natural recovery as an important means of restoration following 

an oil spill, particularly for large and marine spills and, therefore, an important 

consideration for determining significance (ENGP JRP, 2013b, p. 129). It noted that 

evidence from past spill events indicated the environment can recover to similar pre-spill 

functioning states, but also acknowledged disagreements with parties regarding this 

evidence (ENGP JRP, 2013b, p. 129). The report failed to resolve these disagreements. 

The Panel simply noted that it focused on more readily measurable effects to examine 

recovery post spill (ENGP JRP, 2013b, p. 129). No rationale was provided for this 

choice.   

4.4. Project Need 

4.4.1. Review of Evaluative Criteria 

Next, I examined how the Panel assessed the project for present and future public 

convenience and necessity as required by the NEBA. The following criteria from Table 2 

were applied to evaluate the Panel’s assessment of whether the project was needed. My 

examination focused on the Panel’s consideration of the need for the export pipeline, 

given that it was the major component of the NGP. I did not examine the Panel’s 

assessment of need for the import pipeline. 
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Evaluative Criteria 

The following criteria were used: 

1. Does the JRP use appropriate criteria and evidence to determine whether the 
project is needed as defined by the NEBA?  

a. Does the JRP report include references to all relevant evidence from the 
hearing for its recommendation and conclusion on project need? 

b. Does the JRP provide a clear rationale for its recommendation on project 
need that is based on the decision criteria specified in relevant legislation, 
policy document and precedents? 

 
Methods 

Evaluating the Panel’s assessment of project need followed two main steps: identifying 

criteria that were used to determine project need, and analyzing the Panel’s report to 

determine whether it applied the identified criteria and provided a clear rationale that 

justified its conclusions.  

First, I identified criteria that should be considered when assessing project need. Based 

on a review of legislation, guidance documents and literature, decisions regarding 

project need may consider whether:  

• the availability of oil, gas, or any other commodity to the pipeline is 

adequate,  

• the existence of markets, actual or potential, are sufficient to absorb 

incremental volumes of a commodity,  

• the capacity of the pipeline is appropriate for the commodity and volume 

to be transported and that it will be used at a reasonable level over its 

economic life, and  

• the existence of transportation contracts between shippers and the 

proponent provide sufficient demand and revenue to justify the project 

(Broadbent, 2014, p. 89-90; NEB, 2017b; NEBA, 1985, s 52(2)).  

Second, I examined the Panel’s report to determine if it referenced all relevant evidence 

submitted regarding project need on record (Table 10). To do this I compared evidence 

referenced by the Panel to a list of evidence submitted in final arguments. 
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Last, I analyzed the Panel’s report to determine whether it provided a clear rationale to 

justify its conclusions on project need. I evaluated the Panel’s rationale by assessing the 

degree to which it applied the criteria for determining project need outlined above in a 

way that was consistent with legislation, guidance material and previous decisions 

(Table 11). Evaluation of the Panel’s rationale for its conclusions on project need 

includes an additional evaluative criterion, ‘largely’. This was added to recognize the 

NEB’s expertise on pipeline technical matters, while at the same time evaluating whether 

good decision-making practices were employed when drawing conclusions.    

Table 10. Criteria used to evaluate whether the Panel referenced all evidence related project 
need. 

Assessment Criteria 

Yes Reference all the relevant evidence submitted by project applicant and 
intervenors to make the determination 

Partially Reference most of the evidence submitted by the project applicant and 
intervenors to make the determination, but not all the relevant evidence 

No Relies on evidence submitted by the project applicant but not evidence 
submitted by intervenors  

 

Table 11. Criteria used to evaluate the Panel’s rationale for its conclusions on project need. 

Assessment Criteria 

Yes Identifies and makes use of all relevant criteria for determining project 
need consistent with legislation, policy documents and previous 
decisions  

Largely Provides an adequate justification that makes use of relevant criteria for 
determining project need, consistent with legislation, policy documents 
and previous decisions, and demonstrates conclusions are based on a 
balance of evidence, but does not resolve all disputes and concerns 
raised with evidence during the review process 

Partially Makes use of some of the criteria for determining project need, but omits 
consideration of one or more criteria and/or the criteria are not clearly 
identified or consistent with legislation, policy documents, and previous 
decisions 

No Does not identify criteria used for determining project need and/or 
recommendation is not consistent with legislation, policy documents and 
previous decisions 
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4.4.2. Findings and Analysis  

Criterion: Does the JRP report include references to all relevant evidence from the 

hearing for its recommendation and conclusion on project need? 

A list of evidence I identified from final arguments and from the Panel report is provided 

in Appendix C. My analysis of this evidence found that the Panel referenced all evidence 

submitted by the proponent, but not all evidence submitted by intervenors. The Panel did 

not reference evidence identified by the Communications Energy and Paperworkers 

Union of Canada (CEP) that was submitted regarding pipeline capacity. 

Therefore, I rate the Panel as only partially referencing evidence from the hearing in its 

conclusion on project need.   

Criterion: Does the JRP provide a clear rationale for its recommendation on 

project need that is based on the decision criteria specified in relevant legislation, 

policy document and precedents? 

I assessed whether the Panel’s conclusions on project need considered the availability 

of supply, the existence of markets, pipeline capacity, and transportation contracts in a 

way that was consistent with guidance and previous decisions, and provided a clear 

explanation for how it resolved any disagreements in evidence (Table 12). I examined 

information the Panel provided on need for the project in Volume 2: Chapter 10 of its 

report (ENGP JRP, 2013b).  

Export Pipeline 

Availability of Supply 

The Panel’s conclusion referenced oil supply forecasts submitted by the proponent, and 

noted that they were comparable to forecasts prepared by the CAPP and NEB (ENGP 

JRP, 2013b, p. 327). Previous decisions and the Filing Manual identified forecasts as a 

useful tool for providing information that could be used to assess supply (NEB, 2007; 

NEB, 2010; NEB, 2017b). In the Keystone XL decision report, the NEB referenced 

forecasts that indicated whether supply would be adequate for proposed facilities, and 

noted that forecasts from different parties were comparable (NEB, 2010). 
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The Panel concluded “there would be adequate supply available” to support the NGP 

export pipeline and that it “had no convincing evidence before it to demonstrate that 

there would not be adequate oil supply available to the pipeline” (ENGP JRP, 2013b, p. 

327). The Panel’s conclusion appeared to be based on a balance of evidence, 

consistent with guidelines for applying burden of proof in quasi-judicial decision-making. 

However, the Panel provided no explanation for how it compared and balanced 

evidence; it simply reported evidence from each side of the issue.  

The Panel identified two parties, the Alberta Federation of Labour (AFL) and the 

Coalition, that questioned whether the rate of supply growth was achievable (ENGP 

JRP, 2013b, p. 327). The Panel failed to clearly resolve this dispute. The Panel noted 

that “no party disputed that the oil sands [was] capable of delivering significant supply 

growth over the long term” (ENGP JRP, 2013b, p. 327). It did not resolve the dispute in 

the evidence between those who argued that the rate of supply growth projected by the 

proponent was achievable and those who argued that it was not achievable, and 

whether the rate of growth was sufficient to provide adequate supply to the NGP as well 

as other proposed pipelines.  

I find for these reasons the Panel only partially justified its conclusions on the availability 

of supply for the export pipeline.  

Existence of Market 

The Panel referenced the proponent’s assessment of market demand that indicated the 

market potential for Northeast Asia, the project’s target market, would be four times the 

capacity of the pipeline (ENGP JRP, 2013b, p. 327). The Filing Manual identified that an 

analysis of markets expected to use or consume oil could be used to assess demand 

(NEB, 2017b). Previous decisions have used evidence on the potential market capacity 

of target markets to determine if demand was adequate to support a pipeline (NEB, 

2007; NEB, 2010). In the Keystone XL decision report, the NEB accepted that access to 

new markets would alleviate the risk associated with focusing solely on traditional 

markets (NEB, 2010).  

The Panel noted that the US west coast was also a potential market (ENGP JRP, 2013b, 

p. 327). However, it did not comment on the capacity of this market to accept oil from the 

NGP as it did with the Northeast Asia market.   
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The Panel’s conclusion that there would be adequate markets did not fully resolve all of 

the disputes in the evidence and some of the intervenors criticisms (e.g. ENGP JRP, 

2013b, p. 326) of the market analysis provided by the proponent. However, the Panel 

justified its conclusion that there was adequate demand by noting the strength of 

evidence submitted by the proponent documenting market demand and the lack of any 

evidence showing that there would not be adequate demand (ENGP JRP, 2013b, p. 

327). For these reasons I find the Panel largely justified its conclusion. 

Pipeline Capacity 

Guidance from the Filing Manual indicated that pipeline decisions should consider 

whether the capacities of proposed pipelines will be appropriate for volumes expected to 

be transported, as well as whether sufficient evidence proves facilities would be used at 

a reasonable level over their lifespan (NEB, 2017b). Previous decisions showed the NEB 

considered evidence regarding current pipeline networks capacity and supply forecasts 

when it determined whether additional capacity was required (NEB, 2007; NEB, 2010). 

In reaching its conclusion on pipeline capacity, the Panel referenced evidence from the 

proponent, funding participants, the CAPP, and the Government of Alberta that 

additional pipeline capacity was required (ENGP JRP, 2013b, p. 327). The Panel also 

referenced evidence from several intervenors who challenged ENGP evidence and 

argued the NGP “could result in excess western Canadian oil export pipeline capacity” 

(ENGP JRP, 2013b, p. 327). 

The Panel made no explicit attempt to resolve the dispute in the evidence as to whether 

the NGP capacity was needed. The Panel did not assess the various supply and 

demand forecasts to reach its own conclusion on whether the proposed capacity of the 

oil export pipeline was appropriate for the supply that would be available to it, and did 

not determine whether the pipeline would be used at a reasonable level over its lifespan 

or not. Instead, the Panel noted the difficulty in forecasting the need for additional 

pipeline capacity, and stated that those who more directly bear the costs and benefits of 

expanding infrastructure, including shippers, commercial third parties and governments, 

did not take the position that the pipeline would create excess capacity or any 

associated economic burdens (ENGP JRP, 2013b, p. 327). The Panel rejected evidence 

that the project would create surplus capacity without any analysis or discussion of 
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concerns, and appeared to base its determination solely on the evidence submitted by 

parties that supported approval of the NGP and not on a balance of the evidence.  

For these reasons I find the Panel provided only a partial rationale to justify its 

conclusion. 

Transportation Contracts 

In previous decisions the NEB considered long-term transportation agreements as 

strong evidence regarding need for a project (Broadbent, 2014). In the Keystone XL 

decision report, the NEB noted that transportation agreements represented significant 

financial commitments and indicated that markets that would be accessed by the project 

would likely be profitable long-term (NEB, 2010). In the Keystone decision report, the 

NEB noted that strong shipper support in the form of transportation agreements for a 

significant portion of the pipeline helped to satisfy decision-makers on whether applied 

for facilities would be used at a reasonable level (NEB, 2007).  

The Panel’s recommendation was consistent with this practice. The Panel 

acknowledged that funding commitments made by the proponent and funding 

participants, as well as signed long-term precedent agreements showed support, and 

were indicator of market interest in the project (ENGP JRP, 2013b, p. 328). The Panel 

also recommended the proponent should be required to file with the NEB, prior to 

construction, long-term firm transportation agreements that demonstrated sufficient 

commercial support for both the import and export pipelines as a condition of project 

approval (ENGP JRP, 2013b, p. 328). The Panel further specified that a minimum initial 

volume be contracted for each pipeline, no less than 60% of capacity, prior to 

construction (ENGP JRP, 2013b, p. 329). With this condition, the Panel acknowledged 

and addressed intervenors’ argument that firm transportation contracts are necessary to 

demonstrate whether facilities are needed. 

The Panel’s rationale regarding transportation contracts, however, was also deficient. 

While the Panel acknowledged that ENGP did not have firm transportation contracts for 

the pipelines, it did not fully discuss the implications of what not having these firm 

contracts in place prior to approval indicated for determining whether the NGP was 

needed. The failure of the proponent to sign firm transportation contracts with potential 

shippers may have indicated a lack of demand for the NGP. The Panel report did not 
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adequately assess the reasons for firm contracts not being signed and did not complete 

a more in-depth scrutiny of other evidence on need to compensate for the lack of firm 

contracts.     

For these reasons I find the Panel only partially justified its conclusion. 
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Table 12. Evaluation results of the Panel’s assessment of project need for the NGP, focusing on its assessment of the proposed export pipeline. 

Criteria  
 

Does the Panel refer 
to all relevant 
evidence? 
(Yes/ No) 

Does the Panel provide a clear rationale 
that is consistent with legislation, policy, 
and previous decisions? 

(Yes/ Largely/ Partially/ No) 

Availability of commodity (i.e. supply) to support the 
use of the export pipeline 

Yes Partially 

Existence of markets (i.e. demand) for the incremental 
volume of oil transported on the export pipeline 

Yes Largely 

Adequacy of the export pipeline’s capacity to be used 
at a reasonable level over the course of its lifespan 

No Partially 

Existence of transportation contracts between 
shippers and the proponent that provide sufficient 
demand and revenue to justify the project 

Yes Partially 

Total: 4 3/4= 100% 2.25/4= 56% 

Note. A summary score is provided to assess the Panel’s performance on evaluative criteria in the last row of the table (Yes=1, Largely=0.75, 
Partially=0.5, No=0)
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4.5. Public Interest  

4.5.1. Review of Evaluative Criteria 

Last, I examined how the Panel assessed whether the project was in the Canadian 

public interest. The following criteria from Table 2 were applied to determine whether the 

Panel utilized appropriate decision-making criteria and evidence to weigh all potential 

economic, environmental and social costs and benefits identified in evidence and 

determine whether the project would provide a net benefit.  

Evaluative Criteria 

The following criteria were used: 

1. Does the JRP use appropriate criteria and evidence to determine whether the 
project is in the public interest by assessing all relevant economic, 
environmental, and social costs and benefits to Canadians and analyzing trade-
offs among the various impacts to determine if there is a net benefit? 

a. Does the JRP report include references to all relevant economic, 
environmental, and social costs and benefits identified in evidence? 

b. Does the JRP provide a clear rationale for its conclusions on costs and 
benefits? 

c. Does the JRP report provide a clear framework for analyzing trade-offs 
among the various impacts to determine if the project is in the public 
interest? 

d. Does the JRP report include an assessment of the preferences of 
intervenors and the public in its assessment of the public interest? 

 
Methods 

First, I listed all the costs and benefits identified in the evidence submitted during the 

NGP review process. As stated earlier, because it was not feasible to review all 

evidence submitted during the review process for this evaluation, I relied on the 

evidence submitted in the final arguments. I again made use of qualitative research 

software, NVivo, to examine and organize information from final arguments concerning 

project costs and benefits. From this work, I compiled a list of all costs and benefits and 

made note of whether costs or benefits were disputed in evidence by different parties.  
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Second, I compiled a list of the costs and benefits referenced in the Panel’s report and 

compared this with the list compiled from the final arguments to determine whether the 

cost or benefit was referenced by the Panel. 

Third, I assessed whether the Panel provided a clear rationale for its conclusions on 

costs and benefits, including how it resolved any disagreements in evidence. I applied 

evaluative criteria to determine whether the recommendation acknowledged disputes 

and how it considered evidence to resolve them (Table 13). 

Last, I examined the Panel’s recommendation for an explanation regarding how it 

weighed costs and benefits and determined whether the project was in the public 

interest. This included investigating whether the Panel explicitly considered the 

preferences of the public or intervenors in its decision 

Table 13. Criteria used to evaluate the Panel’s rationale for its conclusion on project costs and 
benefits.  

Assessment Criteria 

Yes Panel acknowledges the benefit or cost is disputed in evidence and 
provides a detailed summary of conflicting evidence and a clear 
explanation as to how it resolved any disagreements and reached its 
conclusion on benefits and costs. 

Partially Panel acknowledges the benefit or cost is disputed in evidence, but 
provides a limited explanation of how it resolved disagreements on 
benefits and costs in the evidence.  

No Panel does not acknowledge that the benefit or cost is disputed in 
evidence or provides no explanation of how it resolved disagreements on 
benefits and costs in the evidence. 

 

4.5.2. Findings and Analysis 

Criterion: Does the JRP report include references to all relevant economic, 

environmental, and social costs and benefits identified in evidence? 

Project Benefits 

I identified four main economic and social benefits discussed in final arguments.  
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1. The project would increase the price for western Canadian crude, 

creating an oil price uplift, and lead to higher netbacks for oil producers.  

2. The project would produce short and long-term economic growth, 

including increasing Canadian GDP, creating employment opportunities 

and generating labor income and government revenue. 

3. The project would help to diversify market access for Canadian oil 

producers. 

4. The project would provide new employment opportunities for Aboriginal 

groups, as well as opportunities to engage in economic development.  

Not all intervenors agreed the project would produce the above listed benefits. A review 

of the final arguments revealed all four were disputed in evidence. A description of each 

benefit and a summary of the dispute recorded in evidence is provided in Appendix D. 

All four benefits identified in evidence were referenced in the Panel’s report (Table 14). 

The Panel included all four of these proposed benefits in its determination of whether the 

NGP was in the public interest.  

Project Costs 

I identified eight key economic, environmental and social costs discussed in final 

arguments.   

1. The project would cause environmental damage that cannot be managed 

or mitigated. 

2. The project posed a serious risk for a large oil spill in both marine and 

terrestrial environments. 

3. The project threatened Aboriginal communities, culture and socio-

economic conditions by hindering their ability to access land, water and 

resources.  

4. The project would adversely impact other sectors of the Canadian 

economy by inflating the value of the Canadian dollar and adversely 

affecting Canada’s terms of trade.  

5. The project would impede future development of Canada’s oil upgrading 

and refining sector. 
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6. The project would produce costs associated with having surplus oil 

transportation capacity. 

7. The project would incur additional costs during construction and operation 

that would be borne by Canadian tax-payers. 

8. The project would threaten the socio-economic conditions of those living 

and working around the project development area, the pipeline corridor 

and marine tankers’ routes. 

Not all intervenors agreed the project would produce the above listed costs. A review of 

the final arguments revealed seven of the eight costs were disputed in evidence. The 

only cost not disputed in evidence was that the project would incur additional costs to be 

paid by Canadian tax-payers. A description of each cost and a summary of the dispute 

recorded in evidence is provided in Appendix D. 

The Panel referenced all eight project costs identified in evidence in its report (Table 15). 

The Panel included only four of these proposed costs as costs in its determination of 

whether the NGP was in the public interest. 

Criterion: Does the JRP provide a clear rationale for its conclusions on costs and 

benefits? 

A summary of the Panel’s conclusions on project costs and benefits is provided in 

Appendix D. Below I discuss deficiencies in the Panel’s explanations for its conclusions 

on costs and benefits. 

Project Benefits 

Oil Price Uplift 

Evidence submitted by the proponent concluded that the NGP would result in higher oil 

prices for Canadian producers. The Panel acknowledged this evidence as well as 

criticisms of this evidence by other intervenors (ENGP JRP, 2013b, p. 332). The Panel 

never resolved these concerns or discussed why intervenors argued the analyses were 

unreliable. The Panel only noted the difficulty that was involved in predicting the effects 

that new pipeline projects would have on oil market dynamics, and specifically 

highlighted the difficulty in determining the exact effect the NGP would have on prices 

once in service (ENGP JRP, 2013b, p. 332). 
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The Panel also acknowledged, but failed to resolve, concerns related to how long the 

project would operate as a price-setting mechanism for western Canadian crude oil. The 

Panel failed to resolve disagreements between the proponent and several intervenors on 

the estimated duration of the purported price uplift. The Panel also noted it disagreed 

with the position taken by the AFL that the project would cease to provide any economic 

benefit if it were no longer setting the price for crude oil (ENGP JRP, 2013b, p. 332), but 

provided no explanation for this conclusion.  

It is unclear, given the Panel’s repeated remarks on the difficulty in predicting the price 

effects from new pipeline projects, how it came to conclude that the project would 

maximize the price of oil for Canadian producers (ENGP JRP, 2013b, p. 296). While the 

Panel acknowledged different points of view regarding the project’s potential impact on 

oil prices it failed to provide a rationale that clearly explained its conclusions.   

Economic Growth 

The Panel acknowledged that intervenors disputed the proponent’s proposed economic 

benefits of the project, as well as criticized the methods that were employed to estimate 

them (ENGP JRP, 2013b, p. 296). The report, however, only briefly mentioned these 

criticisms without discussing whether they were valid or not. The Panel provided no 

identification or discussion of specific concerns that were raised in final arguments, such 

as issues with employment estimates, incorrect assumptions and the exclusion of costs 

from cost-benefit scenarios, inconsistencies or methodological error in analyses, or that 

90% of economic benefits were said to be tied to the oil price uplift. The Panel only 

stated that it found the methods employed by the proponent to be acceptable (ENGP 

JRP, 2013b, p. 296). No discussion was provided on why or how these methods were 

deemed acceptable.  

Regarding the use of evidence, the Panel noted that it accepted much of the evidence 

submitted by the proponent regarding potential economic benefits (ENGP JRP, 2013b, 

p. 296). The Panel’s report does not specify what evidence this was, or what evidence, if 

any, submitted by the proponent it rejected.  

The Panel again acknowledged this benefit was disputed in evidence, but it provided 

only a limited examination of the dispute in evidence and failed to resolve some 

significant issues raised regarding the project’s potential economic benefits.  
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Market Diversification 

The Panel appeared to base its conclusion on the perspectives provided by the 

proponent and commercial intervenors, that dependency on US markets had discounted 

the price of oil in western Canada and that market diversification was necessary to 

manage this risk to prices in the future (ENGP JRP, 2013b, p. 332). The Panel failed to 

acknowledge this benefit was disputed in evidence and consequently did not provide an 

explanation to resolve the dispute in evidence. The Panel’s rationale also failed to 

reference any evidence to support its conclusion.  

Economic Opportunities for Aboriginal Groups 

The Panel referenced the proponent’s evidence that the NGP would provide economic 

benefits to Aboriginal groups. However, the Panel failed to acknowledge intervenors 

criticisms of this evidence. The Panel failed to acknowledge concerns raised regarding 

the details of proposed employment, including specifics of where jobs would be located, 

what kinds of jobs they would be, and when they would be available. The Panel did note 

it would require the proponent to submit plans about these opportunities, including 

details about training, employment, and education opportunities, to track and measure 

success (ENGP JRP, 2013b, p. 297). However, all this information would be provided 

later and was not considered in the Panel’s deliberations.  

The Panel also failed to acknowledge concerns raised regarding the conflict between the 

proposed economic opportunities associated with the project and the current economic 

values and interests of these Aboriginal groups. Nor did the Panel address concerns that 

employment opportunities would be lost due to damage or destruction of the 

environment on which current economies of these Aboriginal groups depend.  

Project Costs 

Environmental Risk 

Several intervenors discussed the risks of the project to habitat, wildlife, and ecological 

goods and services. Some intervenors also expressed concern with the potential for the 

project to contribute to adverse cumulative effects and the resulting consequences for 

recovering and at-risk species.   
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Examination of the Panel’s assessment of adverse environment effects, presented in 

Section 4.2 of this report, found it failed to consider all adverse effects identified in 

evidence and it provided explanations that offered only a partial justification for its 

conclusions. The Panel did consider different points of view on the project’s risk to the 

environment, but failed to resolve all disagreements raised in evidence. The Panel also 

offered little explanation to justify its recommendation that likely significant adverse 

effects on woodland caribou and grizzly bears are justified in the circumstances.  

Oil Spill Risk 

The potential cost from an oil or condensate spill was a major consideration of the NGP 

for many parties. Several intervenors discussed the potential cost an oil spill could have 

on food and resources, and on the economic livelihoods of their communities.  

Examination of the Panel’s assessment of oil spill risk, presented in Section 4.3.3 of this 

report, revealed a number of deficiencies and omissions. The Panel acknowledged 

different perspectives of the project’s potential to cause a significant oil spill, as well as 

the potential impacts that could result. However, the Panel failed to clearly explain its 

conclusions on the risk of small and large spill events, as well as resolve disagreements 

on the impact and likelihood of spills raised in evidence.  

Risk to Aboriginal Communities and Culture 

Several Aboriginal groups raised concerns with the potential costs the project could have 

on their communities and their culture, including their access to traditional resources and 

ancestral lands. Some also argued the project would affect their already established 

Aboriginal and Treaty rights.  

The Panel acknowledged but disagreed with some intervenors who were concerned that 

the project would eliminate opportunities for some Aboriginal groups to continue their 

traditional practices (ENGP JRP, 2013b, p. 49). The Panel argued evidence showed that 

the NGP would be compatible with Aboriginal uses, and noted that while vessel traffic 

and commercial activity had increased in the past Aboriginal groups were still able to 

exercise traditional practices in these areas (ENGP JRP, 2013b, p. 48). The Panel’s 

explanation, however, failed to resolve whether the magnitude of activity associated with 
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the project combined with activity already present in the region would eliminate such 

opportunities for Aboriginal groups in the future. 

The Panel noted that the proponent and several intervenors had submitted evidence 

regarding the project’s effects on Aboriginal communities and culture, but only noted that 

it found the methods employed by the proponent to be acceptable (ENGP JRP, 2013b, 

p. 49). The Panel made no comment on the evidence or methods submitted by 

intervenors, including Aboriginal groups, and provided no information on why it found the 

proponent’s methods acceptable. The Panel also failed to resolve concerns related to 

claims made by Aboriginal groups that they were not properly consulted about potential 

impacts they might experience because of the project. It was therefore unclear whether 

the Panel’s conclusions were based on a full consideration of potential impacts to 

Aboriginal communities and culture.  

The Panel acknowledged different perspectives were raised regarding whether the 

project would impose a cost on Aboriginal communities and their ability to engage in 

traditional activities. However, it is unclear whether it considered and resolved concerns 

that were raised.  

Macroeconomic Impacts to the Canadian Economy 

Some intervenors such as the AFL argued that a consequence of the project’s effect on 

the price of oil would be an inflated Canadian dollar, which would impose costs on other 

sectors of the Canadian economy.  

The Panel acknowledged the AFL’s concern but disagreed that the project would have a 

negative impact on the Canadian economy in the long run (ENGP JRP, 2013b, p. 296). 

The Panel failed to provide any explanation on why it disagreed with the AFL. The Panel 

also failed to provide any identification or discussion of potential negative economic 

impacts the project could have. 

Impede Canada’s Upgrading and Refining Industry 

The Panel provided a more thorough consideration of the project’s potential cost to 

Canada’s upgrading and refining industry. The Panel considered evidence submitted 

regarding this potential cost, but concluded that it did not agree with intervenors on this 
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matter (ENGP JRP, 2013b, p. 335). The Panel provided a brief explanation for its 

conclusion, but failed to clearly explain what about the evidence it deemed unconvincing.  

Surplus Oil Pipeline Capacity 

The Panel acknowledged intervenors argued the project would create surplus pipeline 

capacity (ENGP JRP, 2013b, p. 327). The Panel, however, rejected the evidence the 

intervenors supplied on the issue, on the basis that determining the need for additional 

capacity was complicated (ENGP JRP, 2013b, p. 327). The Panel provided no comment 

or discussion of the actual methods employed by intervenors to examine this issue or 

whether their results had any merit. The Panel appeared to base its conclusion not on 

evidence, but on the opinions of commercial parties, who the Panel noted took no 

position regarding whether the project would create surplus capacity (ENGP JRP, 

2013b, p. 327). The Panel did not assess the merits of the argument that there would be 

excess capacity and did not provide a supply and demand analysis for pipelines to 

assess potential excess capacity or utilize the supply and demand assessments 

submitted in evidence showing that there would be excess capacity. The Panel also 

failed to provide any details of what the potential costs of surplus transportation capacity 

might be.  

The Panel acknowledged different perspectives were raised regarding whether the 

project would result in surplus pipeline capacity, but failed to include surplus capacity as 

a potential cost in its determination of the public interest and failed to provide any 

rationale for why it was omitted.  

Additional Costs to Canadian Tax-Payers 

The Panel acknowledged concerns were raised regarding the potential costs the project 

could impose on infrastructure and community services, but concluded that ENGP’s 

commitments would address these concerns (ENGP JRP, 2013b, p. 278). The Panel 

only provided a generalized conclusion on this issue, and failed to discuss how exactly 

commitments would address specific concerns. 

Regarding the issue of who would cover the costs of a potential oil spill, the Panel noted 

the existing regulatory regime and funding available to cover costs associated with a spill 

in the marine environment (ENGP JRP, 2013b, p. 114). The Panel also noted that it 
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would set a condition that would impose liability on the proponent to cover the costs of 

an oil spill from the pipelines or marine terminal (ENGP JRP, 2013b, p. 114). This action, 

however, failed to address concerns that were raised by intervenors regarding the 

corporate structure of ENGP that limits its ability to pay for oil spill costs. The Panel also 

failed to address the concerns that the cost of a marine spill could exceed the 

compensation funds available. 

Socio-Economic Conditions of Project Adjacent Communities 

Some parties expressed concern with how the project could negatively affect the 

economic circumstances and social fabric of communities that would be located around 

the project, due to construction and operations, as well as potentially from malfunctions 

or accidents. This includes impacts to fishing industries, as well as the social identity of 

coastal communities.  

The Panel only acknowledged that the project could have potential adverse socio-

economic effects, and that concerns were raised (ENGP JRP, 2013b, p. 296). No further 

examination or discussion of potential costs were provided by the Panel.  

Criterion: Does the JRP report provide a clear framework for analyzing trade-offs 

among the various impacts to determine if the project is in the public interest? 

The Panel provided its determination of whether the NGP was in the Canadian public 

interest in Volume 2: Chapter 2 of the decision report. In addition to presenting its views 

on project costs and benefits the Panel also outlined the roles and responsibilities of the 

NEB and the how to administer the test for public convenience and necessity under the 

NEBA (ENGP JRP, 2013b, p.8). 

The Panel provided a broad overview of the approach it used to assess whether the 

project was in the public interest. It identified that in making its determination it 

considered all evidence submitted related to public safety, environmental and socio-

economic effects, as well as other important issues (ENGP JRP, 2013b, p. 9). The Panel 

explained that it weighed potential costs and benefits the project would have on the 

environment, society and the economy at local, regional and national levels (ENGP JRP, 

2013b, p. 10).  
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The Panel’s report, however, provided no clear framework to explain how exactly it 

weighed the various costs and benefits, and analyzed trade-offs among them to 

determine whether the project would be in the public interest. The Panel stated that 

“these three dimensions of the public interest interact and overlap and were considered 

in an integrated manner” (ENGP JRP, 2013b, p. 10). The structure of the Panel’s 

presentation, however, did little to help explain how potential impacts were considered in 

an ‘integrated manner’.    

The Panel presented its conclusions separately for environmental costs, societal costs 

and benefits, economic costs and benefits, and costs from a large oil spill. For each 

category, the Panel provided a summary of potential costs and benefits it identified 

during the review process, and then stated its conclusion whether costs would outweigh 

benefits, or vice versa. The Panel concluded the chapter with a summary of its reasons 

for why it concluded the project would be in the public interest, but provided no 

discussion on how it resolved trade-offs between its conclusions on different costs and 

benefits. The Panel stated that, in its view, the project’s potential environmental costs 

were outweighed by the project’s potential societal and economic benefits (ENGP JRP, 

2013b, p. 10), but provided no clear explanation of how it determined that the benefits 

exceeded the costs. 

The Panel also stated that it conducted its assessment following a careful and 

precautionary approach, in particular when examining scientific or technical information 

with documented uncertainty (ENGP JRP, 2013b, p. 9). Its report, however, provided no 

definition or detailed explanation that further indicated what was involved in a ‘careful 

and precautionary approach’. Throughout its report the Panel simply stated that it 

followed a careful and precautionary approach when drawing conclusions or reviewing 

effects in relation to some concern or uncertainty in evidence. For example, the Panel 

stated it used a precautionary approach when recommending cumulative effects would 

likely be significant adverse for woodland caribou and grizzly bears, due to uncertainty in 

the effectiveness of mitigation measures to reduce potential effects (ENGP JRP, 2013b, 

p. 13).  

The Panel’s discussion of project costs and benefits did not include any reference or 

discussion of CBAs submitted to the Panel that provided technical assessments of 

whether the project would result in a net benefit.  
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Criterion: Does the JRP report include an assessment of the preferences of 

intervenors and the public in its assessment of the public interest? 

The Panel failed to include an assessment of the preferences of intervenors and the 

public in its assessment of the public interest. While the Panel report said that it 

considered all views and evidence it is unclear how views of the public or intervenors 

were included in the Panel’s assessment of public interest. The Panel’s assessment of 

public interest focused on weighing burdens and benefits, no mention of preferences 

was discussed. 
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Table 14. Evaluation results of the Panel’s assessment of project benefits.   

Benefits identified 
in evidence 

Does the Panel 
reference the 
benefit identified 
in evidence? 

(Yes/ No) 

Does the Panel 
conclude that the 
benefit identified 
in the evidence is 
a benefit?  

(Yes/ Partially/ No) 

Is the benefit 
identified in 
evidence 
disputed?  

(Yes/ No) 

Does the Panel 
acknowledge that 
the benefit is 
disputed? 

(Yes/ No) 

Does the Panel provide 
a clear rationale to 
resolve the dispute 
and justify its 
conclusion? 

(Yes/ Partially/ No) 

Oil Price Uplift Yes Partially Yes Yes Partially 

Economic Growth Yes Yes Yes Yes Partially 

Market 
Diversification 

Yes Yes Yes No No 

Economic 
Opportunities for 
Aboriginal Groups 

Yes Yes Yes No No 

Total = 4 4/4= 100% 3.5/4= 88% 4/4= 100% 2/4=50% 1/4=25% 

Note. A summary score is provided to assess the Panel’s performance on evaluative criteria in the last row of the table (Yes =1, Partially = 0.5, No 
= 0). 

Table 15. Evaluation results of the Panel’s assessment of project costs.  

Costs identified in 
evidence 

Does the Panel 
reference the 
cost identified 
in evidence? 

(Yes/ No) 

Does the Panel 
conclude that the 
cost identified in 
the evidence is a 
cost? 

(Yes/ Partially/ No) 

Are Costs 
identified in 
evidence 
disputed? 

(Yes/ No) 

Does the Panel 
acknowledge that 
the cost is 
disputed? 

(Yes/ No) 

Does the Panel 
provide a clear 
rationale to resolve 
the dispute and justify 
its conclusion? 

(Yes/ Partially/ No) 

Environmental Risk  Yes Yes Yes Yes Partially 

Oil Spill Risk Yes Yes Yes Yes Partially 
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Risk to Aboriginal 
Communities and 
Culture  

Yes Yes Yes Yes Partially 

Macroeconomic 
Impacts to the 
Canadian Economy 

Yes No Yes Yes No 

Impede Canada’s 
Upgrading and 
Refining Industry 

Yes No Yes Yes Partially 

Surplus Oil Pipeline 
Capacity 

Yes No Yes Yes Partially 

Additional Costs to 
Canadian Tax-Payers 

Yes No No -- Partially 

Socio-Economic 
Conditions of Project 
Adjacent 
Communities 

Yes Yes Yes No No 

Total= 8 8/8= 100% 4/8= 50% 7/8= 88% 6/8= 75% 3/8= 38% 

Note. A summary score is provided to assess the Panel’s performance on evaluative criteria in the last row of the table (Yes=1, Partially=0.5, 
No=0).
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4.6. Discussion 

The results of my evaluation of the Panel’s assessment of adverse environment effects, 

project need and public interest for the NGP reveal several major flaws in the decision-

making practices employed in pipeline reviews. I discuss each of these flaws below.  

Failure to ensure all project effects raised during the review process are 

examined by decision-makers.  

In the Panel’s report and recommendation, it failed to evaluate all adverse environmental 

effects identified in evidence. No analysis was provided on the adverse effects from 

invasive species entering the aquatic environment along the BC coast due to increased 

tanker activity. Interestingly, the Panel did provide an examination of potential adverse 

effects associated with invasive species in the terrestrial environment, specifically the 

effects of non-native weed species along the pipeline corridor. My review of final 

arguments did not identify any parties who argued that the project would likely cause 

significant adverse effects from invasive species along the pipeline corridor. However, 

some parties did argue that invasive species in the aquatic environment from tanker 

traffic were likely to cause significant adverse effects. It is unclear why the Panel failed to 

address potential adverse effects from invasive species in the aquatic environment. It is 

the responsibility of the Panel to address issues raised by affected parties. This 

suggests that current decision-making practices may allow for recommendations to be 

made based on incomplete assessments of potential project effects.  

May allow some conclusions to be based on unsubstantiated opinion. 

While evaluating the Panel’s use of evidence was difficult due to the inconsistent ways in 

which evidence was acknowledged and identified in its report, my evaluation did reveal a 

major concern with how the Panel formed its conclusions. The Panel did not use any 

referencing format to identify source material. Identification of evidence used in the 

Panel’s decision-making was based entirely on descriptions provided in its report. While 

the Panel sometimes clearly identified reports or analyses it relied on to draw its 

conclusions, this was not always the case. In some instances, it was hard to identify 

what evidence the Panel relied on to draw its conclusions. The lack of clear references 

was of particular importance when it appeared the Panel based its conclusions on the 
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positions of parties or statements these parties had made, and failed to clearly identify 

the evidence that it relied on to reach its conclusions. Inadequate justification of its 

conclusions led to questions of whether findings were reasonable and supported by 

evidence.  

Lack of explicit criteria and evaluation methods for examining adverse 

environmental effects. 

A major issue with the Panel’s assessment of adverse environmental effects was how it 

used evaluative criteria to assess significance. While the Panel applied criteria from 

FEARO guidance material, criteria were applied inconsistently across the adverse 

effects examined. Also, it is unclear from the Panel’s report how criteria were weighed to 

determine whether adverse effects would be significant or not. The Panel’s conclusions 

on adverse environmental effects sometimes included descriptions of some criteria, but 

the report often failed to provide any justification for the language used. This also 

suggests that current decision-making practices may allow for recommendations to be 

made based on incomplete assessments of project effects.   

Lack of explicit criteria and evaluation methods for recommending whether 
significant adverse effects are justified in the circumstances.  
 

The Panel’s procedure for recommending whether significant adverse environmental 

effects are justified in the circumstances was consistent with previous decisions. This 

practice entails reporting whether the potential costs associated with significant adverse 

environmental effects are outweighed by any potential project benefits. No additional 

guidance material is available to direct decision-makers on how to assess specifically 

whether effects are justified in the circumstances. The Panel provided no detailed 

explanation on the decision-making process employed to analyze the trade-offs between 

the potential effect, or cost, to woodland caribou and grizzly bears and potential social 

and economic benefits to make the determination that the adverse effect was justified. 

This is another instance where the Panel’s poor explanation of its decision-making 

process leads to questions of whether its findings are reasonable or supported by 

evidence. This suggests that current decision-making practices may not allow for proper 

or adequate weighing of potential impacts to determine if a project will result in a net 

benefit or net cost. 
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Failure to ensure all evidence is considered in the decision-making 
process.  
 

The Panel made assurances throughout its report that it considered all evidence 

available to it in examining project effects and drawing its conclusions. However, 

evaluation results suggest this is not true. The Panel failed to reference all evidence on 

project need identified in final arguments. Evaluating the Panel’s assessment of adverse 

environmental effects also revealed that the Panel failed to reference evidence 

mentioned in final arguments. This suggests that current practices may allow for 

recommendations to be made on an incomplete understanding of potential project 

effects and issues.   

May allow for unfair or biased decision-making. 
 

The Panel’s assessment of project need did not treat all evidence or parties equally 

when forming its conclusions. The Panel failed to provide an adequate explanation for its 

rejection of intervenors’ evidence submitted on the proposed capacity of the export 

pipeline. In this instance the Panel provided no specific comment on the reliability or 

credibility of the evidence, but a dismissive comment on the difficulty in conducting that 

type of analysis. The Panel further stated acceptance of evidence submitted by the 

proponent, but failed to provide any comment on why this evidence was found to be 

more persuasive. This may indicate a general bias in favour of proponent’s evidence 

relative to intervenor evidence.  

Failure to resolve conflicting evidence.   
 

A major issue with the Panel’s assessment of public interest was its failure to resolve 

disputes in evidence regarding whether the project would produce various costs and 

benefits. The evaluation revealed the Panel’s approach provided limited details on 

specific concerns or issues with evidence, as well as limited details on how it resolved 

these conflicts. In some cases, the lack of explanation made it unclear whether the 

dispute had been resolved or not, and led to doubt about whether the Panel’s 

conclusions were based on the best available information or not.  

Lack of explicit evaluation criteria and methods for examining trade-offs 
between costs and benefits, and determining whether projects are in the 
public interest. 
 



88 
 

The Panel’s report did not present any clear framework that was employed to analyze 

the trade-offs between costs and benefits. The Panel stated its assessment was 

integrated, but its explanation of costs and benefits was presented individually by listing 

the cost or benefit and not comparing them in an integrated framework to determine the 

overall net benefit of the pipeline. It is unclear from its summary how the Panel’s 

decision-making process examined the trade-offs between environmental costs and 

social benefits, or between social costs and economic benefits. Literature on defining 

and assessing the public interest identifies a number of techniques that can be used to 

determine whether a project will provide a net benefit to the overall public good, such as 

CBAs. However, poor explanation of the Panel’s decision-making process on this matter 

made it unclear how it compared costs and benefits to determine that the project was in 

the public interest.  

Fail to ensure public preferences included in assessment of the public 
interest. 
 

It is unclear from the Panel’s report how public preferences influenced the Panel’s 

recommendation for the project. There is no clear section in the Panel’s report where it 

discussed the public’s views of the project.   
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5. Conclusion 

5.1. Introduction 

The goal of this research was to evaluate the decision-making practices employed in the 

JRP for major pipeline projects, using the NGP as a case study. The evaluation used 

decision making criteria derived from the relevant legislation, policy, and administrative 

practice literature. Overall, the evaluation shows that the Panel failed to fully satisfy all 

criteria for good decision-making. 

5.2. Evaluation Summary 

I find the Panel’s assessment of the NGP fully satisfied only one criterion in the 

evaluative framework, it partially satisfied six criteria and did not satisfy three criteria 

(Table 16). 

Table 16. Summary of the results of the evaluation of the Panel’s decision-making practices 
employed in its review of the NGP. Criteria are listed as fully satisfied, partially satisfied, or not 
satisfied. 

Decision 
Criteria 

JRP Evaluation Criteria Evaluation Result 

Adverse 
Environmental 
Effects 

Does the JRP report include 
references to all adverse effects 
and evidence related to the 
significance of adverse effects 
identified in evidence? 

Partially Satisfied 

The Panel referenced most 
adverse effects identified in 
evidence in its EA, while others 
were addressed elsewhere in 
its report. The Panel failed to 
address one adverse effect 
identified in evidence; invasive 
species in the marine 
environment.  
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Does the JRP provide a clear 
rationale for its conclusion on each 
potential adverse environmental 
effect identified in the evidence 
based on relevant legislation 
(CEAA 2012), related policy 
documents and precedents for 
determining whether adverse 
effects are significant and likely? 

Partially Satisfied 

The Panel provided partial 
rationales for its conclusions 
on whether adverse effects 
were significant. The Panel 
failed to apply all FEARO 
criteria to assess each adverse 
effect, and failed to explain 
how it weighed different criteria 
to reach its conclusions. 

The Panel provided partial 
rationales for its conclusions 
on whether two adverse effects 
were likely. No rationales were 
provided for the remaining 
adverse effects. 

The Panel referenced both 
intervenor and proponent 
evidence for some adverse 
effects, and relied on only 
proponent evidence for others.  

Does the JRP report include 
references to all relevant evidence 
from the hearing for each decision 
and conclusion on justification of 
adverse environmental effects?  

Not Satisfied 

The Panel did not reference 
any evidence regarding 
whether adverse effects are 
justified 

Does the JRP provide a clear 
rationale based on relevant 
legislation policy documents and 
precedent for determining whether 
likely significant adverse effects 
can be justified in the 
circumstances? 

Partially Satisfied 

The Panel decision determined 
potential environmental 
burdens were outweighed by 
social and economic benefits, 
but did not explain how this 
was determined. 

Project Need Does the JRP report include 
references to all relevant evidence 
from the hearing for its 
recommendation and conclusion on 
project need? 

Partially Satisfied 

The Panel failed to reference 
all evidence related to the need 
for the NGP.  
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Does the JRP provide a clear 
rationale for its recommendation on 
project need that is based on the 
decision criteria specified in 
relevant legislation, policy 
document and precedents? 

Partially Satisfied 

The Panel provided an 
adequate explanation for its 
conclusion on market 
availability for the export 
pipeline, but only a partial 
explanation for its conclusions 
on supply and capacity.  

The Panel provided no supply 
and demand analysis to 
support its conclusion that the 
capacity of the export pipeline 
was needed.  

The Panel provided a partial 
rationale to support its 
conclusions on the importance 
of long-term transportation 
contracts.  

Public Interest Does the JRP report include 
references to all relevant economic, 
environmental, and social costs 
and benefits identified in evidence? 

Fully Satisfied 

The Panel decision referenced 
all major costs and benefits 
identified in evidence.  

Does the JRP provide a clear 
rationale for its conclusions on 
costs and benefits? 

Partially Satisfied 

The Panel did not provide a 
clear rationale to justify its 
conclusions on costs and 
benefits. The Panel tended to 
state its conclusions without 
adequate reasons. The report 
lacked details pertaining to the 
resolution of disputed evidence 
on costs and benefits.  

Does the JRP report provide a 
clear framework for analyzing 
trade-offs among the various 
impacts to determine if the project 
is in the public interest? 

Not Satisfied 

The Panel asserted project 
benefits would outweigh costs, 
but failed to clearly explain how 
this was determined.  

Does the JRP report include an 
assessment of the preferences of 
intervenors and the public in its 
assessment of the public interest? 

 

Not Satisfied 

The Panel did not include an 
assessment of preference of 
intervenors or the public in its 
assessment of the public 
interest. 
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5.3. Recommendations 

The following recommendations are made with the objective of improving the pipeline 

review decision-making process to produce more transparent and inclusive decisions 

that are in the public interest.  

1. More Explicit Decision-Making Criteria 

The current review process lacks explicit decision-making criteria for the Panel to apply 

when making recommendations. Descriptions of decision criteria in legislation presently 

only provide a vague direction for review panels to follow when evaluating projects.  

Section 52 of the CEAA 2012 specifies only that decision-makers must decide if a 

project is likely to cause significant adverse environmental effects taking into mitigation 

measures (CEAA, 2012, s 52). There are no further details on how decision-makers 

must assess whether effects are likely, significant, or even adverse, or how to 

incorporate or evaluate the proposed effects of mitigation measures into forming 

conclusions. Some additional guidance is provided in various policy documents such as 

FEARO (1994), but these are out of date and need to be reviewed and updated on a 

regular basis.  

Section 52 of the NEBA directs decision-makers to provide recommendations that 

consider whether a proposed pipeline is and will be needed by present and future 

generations (NEBA, 1985, s 52). The NEBA additionally lists a number of factors that 

recommendations may consider, if relevant, including whether any public interest may 

be affected by approval or dismissal of the proposed project (NEBA, 1985, s 52). 

Legislation does not specify what must be considered, or how. 

Decision criteria should be updated to provide more explicit direction to decision-makers 

that ensures all project effects are examined, all evidence is considered and properly 

vetted, all conclusions are based on the best available and most persuasive evidence, 

and that the decision-making process that accomplishes all this is clearly explained and 

communicated.  
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The regulatory framework, including legislation and guidance material, should be 

updated to outline clear criteria that must be satisfied in order for the Panel to provide a 

recommendation to the Governor in Council.  

2. New and Improved Guidance Material 

In 2015 a new policy statement was released by the CEA Agency that provided an 

update to FEARO’s (1994) guide on determining whether projects are likely to cause 

significant adverse environmental effects. This new documentation provides additional 

information to decision-makers that is consistent with changes to EA legislation. 

Additional updates to guidance material should be completed on a periodic basis to 

ensure decision-makers are kept up to date with the most effective and efficient 

decision-making practices.  

There is a body of literature available on sound decision-making practices for 

administrative tribunals, such as the NEB. Brown and Evans (2009) is a widely accepted 

text for providing guidance on administrative decision-making in Canada. Ombudsman 

BC and Ombudsman Saskatchewan have also both released reports that discuss best 

practices for making and writing administrative decisions, as well as listing common 

procedural pitfalls administrative decisions may suffer from. The NEB has its own 

documents, such as the Filing Manual, that provide descriptions of the review process 

for pipeline decisions, but it has no guide that specifically outlines the administrative 

decision-making practices it follows. Additional guidance material should be created to 

direct the NEB, as well as other potential review panel members, on appropriate 

evaluative criteria, methods, and practices to employ when reviewing projects. 

Documentation on the NEB’s decision-making practices will also help the public to 

understand how it reviews projects and make recommendations, and may improve 

public support for pipeline decision-making.  

The NEB should also produce additional guidance material on defining and assessing 

the public interest. The NEB’s current definition of public interest is somewhat vague, 

and provides limited guidance on how it assesses whether a project will produce a net 

benefit.  

Literature is available that would provide some useful information to the NEB for 

developing its own procedural guide for assessing the public interest. It would also 
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provide an opportunity to ensure some key principles for making decisions in the public 

interest are incorporated in the NEB’s decision-making practices, including promoting 

the greater good, a fair distribution of benefits, and that projects are consistent with 

wider community interests.  

3. Additional Training for the NEB, the CEA Agency, or Potential JR Panel 

Members in Good Decision-Making Practices 

Evaluation of the Panel’s recommendation revealed that it committed a number of 

common administrative tribunal decision-making errors in its review of the NGP. 

Members of the NEB, and candidates who may be selected to join a JR Panel should 

receive additional training on administering good decision-making practices.  

5.4. Final Remarks 

Research results and evaluation of the Panel’s decision-making practices echo concerns 

already raised in literature regarding the adequacy of the pipeline review process. The 

current process is hindered by vague decision criteria, and a lack of guidance on 

evaluation methods and good decision-making practices. The result is project 

recommendations that may not be transparently based on a complete examination of 

project effects and evidence, and contain inadequate justifications for conclusions. 

Clarity and improvements in the decision-making process employed in pipeline reviews 

are urgently needed.  

Regulatory approval does not always mean that a project will be developed. Public 

opinion and having a social licence to operate also play an important role in whether a 

project will move forward to construction and operation, or not. The public must trust in 

institutions and regulatory authorities that good decisions will be made. It is important 

that those responsible for reviewing projects provide transparent communication of their 

decision-making process to the public; and that they are seen to be open and inclusive 

to the public interest, not to serve private interests.  
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Appendix A.   
 
Intervenor Final Arguments 

Table A. 1. List of intervenors who submitted written final arguments for the NGP review process.  

Intervenor 
Registry Folder ID 

Intervenor Group Name 

D4 Alberta Federation of Labour (AFL 

D5 Alberta Lands Ltd. (ALL) 

D6 Alexander First Nation (AFN) 

D12 BC Nature and Nature Canada 

D13 Doug Beckett 

D25 C.J. Peter Associates Engineering 

D26 Canadian Association of Petroleum Producers (CAPP) 

D29 Cenovus Energy Inc., INPEX Canada Ltd., Nexen Inc., Suncor 
Energy Marketing Inc. and Total E&P Canada Ltd. 

D35 Costal First Nations (CFN) 

D39 Communications Energy and Paperworkers Union of Canada 
(CEP) 

D42 Council of Haida Nation 

D44 Nathan Cullen 

D48 Daiya-Mattes Keyoh  

D54 Douglas Channel Watch 

D55 Driftpile Cree Nation 

D58 Edmonton Chamber of Commerce (ECC) 

D66 ForestEthics Advocacy, Living Oceans Society and Raincoast 
Conservation Foundation   

D67 Fort St. James Sustainability Group  

D71 Gitga’at Nation 

D72 Gitxaala Nation 

D80 Haisla Nation 

D85 Heiltsuk Nation (Heiltsuk Hemas, Heiltsuk Tribal Council, Heiltsuk 
Economic Development Corporation, Heiltsuk Youth Voice) 

D111 Kitasoo/Xai’Xais First Nation 

D112 Kitimat Valley Naturalists 

D133 MEG Energy Corp. 

D152 North Coast Cetacean Society (NCCS) 
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D155 Northwest Institute for Bioregional Research (NIBR) and Friends 
of Morice-Bulkley (FOMB) 

D157 Office of the Wet’suwet’en 

D166 Carl Pollard 

D167 Province of British Columbia 

D183 Samson Cree Nation and Ermineskin Cree Nation 

D188 Sherwood Park Fish and Game Association (SPFGA) 

D193 Strathcona County 

D197 Swan River First Nation 

D203 United Fisherman and Allied Workers Union-CAW (UFAWU-
CAW) 

D207 Terry Volcano 

D217 Josette Wier 

D221 World Trade Centre Edmonton (WTCE) 
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Appendix B.   
 
Adverse Environmental Effects Evaluative Criteria 
Assessment Summary 

The following is a summary of information from intervenor final arguments and the 

Panel’s report I used to evaluate the Panel’s assessment of adverse environmental 

effects of the NGP. For each adverse environmental effect, I provide: 

• a description of the effect as defined by intervenors in final arguments,  

• a summary of FEARO criteria used by the Panel to assess significance,  

• a summary of FEARO criteria used by the Panel to assess likelihood, and  

• a summary of evidence referenced by the Panel in its report. 

I also provide a summary of the Panel’s conclusions on adverse environmental effects.  

Adverse Environmental Effects 
 

1. Aboriginal Land Use and Resources 
 

Description from Final Arguments 

Intervenors identified the project would have a significant adverse effect on their 

established treaty rights (Samson Cree Nation & Ermineskin Cree Nation [SCN & ECN], 

2013, p. 13; Swan River First Nation [SRFN], 2013, p. 2). Those groups without 

established treaty rights argued the project would have an adverse effect on their 

interests as well as Aboriginal rights and title (CFN, 2013, p. 5; Gitxaala Nation, 2013, p. 

294; Heiltsuk Tribal Council [HTC], 2013a, p. 29). Many Aboriginal groups argued the 

project would have a significant adverse effect on their ability to access land, water, and 

resources for subsistence, traditional, and cultural practices (CFN, 2013, p. 69; Council 

of the Haida Nation [CHN], 2013, p.12; Gitga’at Nation, 2013, p. 85; Gitxaala Nation, 

2013, p.294; Haisla Nation, 2013, p. 206; HTC, 2013a, p. 39; SCN & ECN, 2013, p.16; 

SRFN, 2013, p.2). They also expressed concern with the significant adverse effects an 

oil spill would have on their lands, including contaminating their resources (CFN, 2013, 

p. 5; Gitga’at Nation, 2013, p. 82; Gitxaala Nation, 2013, p. 153; Haisla Nation, 2013, p. 

45; HTC, 2013a, p. 32).  
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The Panel’s Assessment of Significance 

Table B 1. Summary of criteria used by the Panel to determine the significance of adverse effects 
on Aboriginal land use and resources 

Criteria Project Effects on Aboriginal Land Use and Resources 

Magnitude Would not eliminate opportunities for Aboriginal groups to maintain 
cultural and spiritual practices and pursue traditional activities (ENGP 
JRP, 2013b, p. 307).  
 

Geographic 
Extent 

Effects would occur in the project area, and restrictions to land use 
would be limited (ENGP JRP, 2013b, p. 273, 307).  

Duration Effects would be temporarily felt by some groups (ENGP JRP, 2013b, 
p. 273, 307).  

Reversible or 
Irreversible 

Evidence marine areas and resources would recover following an oil 
spill; communities would continue to function (ENGP JRP, 2013b, p. 
282).  
Construction in the terminal area would eliminate opportunities for 
other land uses (ENGP JRP, 2013b, p. 273). 

Ecological 
Context 

Already vessel traffic and industrial activity along the BC coast and 
Aboriginal people continue to use land and resources for traditional 
purposes (ENGP JRP, 2013b, p. 282). 

 

The Panel’s Assessment of Likelihood 

No assessment of likelihood based on criteria or professional judgement.  

Evidence Referenced by the Panel 

Proponent evidence: 

• Heritage Resources Impact Assessment and Archaeological Impact Assessment 
(ENGP JRP, 2013b, p. 274).  

• Environment and Socio-Economic Assessment provided information about use of 
land, water, and resources by Aboriginal groups (ENGP JRP, 2013b, p. 297). 

• Summaries of Aboriginal Traditional Knowledge community reports (ENGP JRP, 
2013b, p. 297).  

 

Intervenor evidence: 

• Haisla Nation submitted evidence on Culturally Modified Trees near the proposed 
terminal site (ENGP JRP, 2013b, p. 275).  

• Participants provided information concerning historical, archeological, and 
paleontological sites and areas of significance and values (ENGP JRP, 2013b, p. 
276).  
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• Aboriginal groups provided oral and written evidence about their use of land, 
water, and resources (ENGP JRP, 2013b, p. 297). 

• Aboriginal groups provided information about traditional and marine use through 
oral evidence, individual affidavits, and various studies (ENGP JRP, 2013b, p. 
300).  

 

2. Aesthetic and Visual Resources 
 

Description from Final Arguments 

The Gitxaala Nation identified that aesthetic, visual, and noise disturbances from routine 

operations could cause significant adverse effects on recreational and commercial 

fishing operations (Gitxaala Nation, 2013, p. 293). They argued tanker and tug traffic 

could impact harvesting activities by making certain areas undesirable (Gitxaala Nation, 

2013, p.129). They disagreed with ENGP that the Fisheries Liaison Committee would be 

an effective mitigation measure, and instead concluded adverse effects could be 

significant given the understanding that effects would be widespread, frequent, and 

occur over the long-term (Gitxaala Nation, 2013, p. 293). The Gitga’at Nation (2013) also 

identified that the NGP’s adverse impact on aesthetic resources could have further 

impacts on tourism revenue and employment (p. 49). CFN described project impacts on 

viewshed resources associated with an accident or malfunction. They stated that a spill 

would likely affect aesthetic resources along shorelines and the marine environment 

(CFN, 2013, p. 68).  

The Panel’s Assessment of Significance 

Table B 2. Summary of criteria used by the Panel to determine the significance of adverse effects 
on aesthetic and visual resources. 

Criteria Project Effects on Aesthetic and Visual Resources 

Magnitude Marine users and the Kitimat village would have a partial view of the 
marine terminal (ENGP JRP, 2013b, p. 272).  
ENGP made commitments to consult with recreational land user to 
limit disturbances (ENGP JRP, 2013b, p. 273). 

Geographic 
Extent 

Trails within a 6km radius of the Project Effects Assessment Area 
(PEAA) potentially affected (ENGP JRP, 2013b, p. 272).  

Duration Commercial fisheries affected by aesthetic, visual, and noise 
disturbances from project construction and operations (ENGP JRP, 
2013b, p. 263).  

Reversible or 
Irreversible 
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Ecological 
Context 

 

 

The Panel’s Assessment of Likelihood 

No assessment of likelihood based on criteria or professional judgement. 

Evidence Referenced by the Panel 

Proponent evidence: 

• 3D modelling conducted around the PEAA used to assess how recreational trails 
could be affected by the project (ENGP JRP, 2013b, p. 272). 

 

3. Atmospheric Environment 
 

Description from Final Arguments 

The Coalition argued that a significant adverse effect on the atmospheric environment 

would occur because of carbon dioxide emissions released during project construction 

and operations (Coalition, 2013, p. 84). CFN referenced ENGP evidence indicating air 

quality objectives would be exceeded in the PEAA for sulphur dioxide, particulate matter, 

carbon monoxide, and hydrogen sulphide as a result of emissions released by the NGP 

and other projects in the Kitimat region (CFN, 2013, p. 28). CFN submitted that 

cumulative air quality effects in the Kitimat area would likely be a significant adverse 

effect (CFN, 2013, p. 121). Other Aboriginal groups expressed concern with the effect 

tanker traffic and the marine terminal would have on air pollution in their communities 

(Gitga’at Nation, 2013, p. 44; Gitxaala Nation, 2013, p. 232).  

The Panel’s Assessment of Significance 

Table B 3. Summary of criteria used by the Panel to determine the significance of adverse effects 
on the atmospheric environment. 

Criteria Project Effects on the Atmospheric Environment 

Magnitude Sulphur dioxide emissions would not exceed air quality objectives 
(ENGP JRP, 2013b, p. 191). 

Geographic 
Extent 

Effects would be localized to the Kitimat Marine Terminal location 
(ENGP JRP, 2013b, p. 191). 
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Duration Temporary effects would occur during project construction and 
operations, and disperse as operations cease or meteorology 
changes (ENGP JRP, 2013b, p. 191).  

Reversible or 
Irreversible 

 

Ecological 
Context 

Kitimat regional air quality already impacted by existing infrastructure 
and development (ENGP JRP, 2013b, p. 190). 

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment: 

• Satisfied modelling indicated sulphur emission would not exceed provincial air 
quality objectives (ENGP JRP, 2013e, p. 191). 
 

Evidence Referenced by the Panel 

Proponent evidence: 

• Modelling of critical air contaminants, hazardous pollutants and greenhouse gas 
emissions (ENGP JRP, 2013b, p. 189).  

• Assessment of project effects on indirect carbon dioxide emissions (ENGP JRP, 
2013b, p. 190).  

 

4. Fish and Fish Habitat 
 

Description from Final Arguments 

First Nations expressed concern with how the NGP would impact marine resources in 

their traditional territory, including fish (Gitxaala Nation, 2013, p. 226). Arguments 

identified an oil spill could have significant adverse effects on fish stocks and fish habitat 

(CFN, 2013, p. 68; CHN, 2013, p. 16; Coalition, 2013, p.70; Gitga’at Nation, 2013, p. 54; 

Haisla Nation, 2013, p. 177; United Fisherman and Allied Workers’ Union-CAW 

[UFAWU-CAW], 2013, p. 39; Wier, 2013, p. 15). Gitxaala Nation referenced ENGP’s 

identification of adverse effects from project operations including changes in the 

distribution and abundance of harvestable species (Gitxaala Nation, 2013, p. 293). 

Species potentially affected included salmon and herring (Coalition, 2013, p. 56; HTC, 

2013a, p. 31, 34, 36). Intervenors identified the potential for unique stocks to be lost as a 

result of an oil spill associated with the project (Wier, 2013, p. 15). Aboriginal groups 
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indicated they had already experienced significant adverse effects on their traditional 

fishing resources (SRFN, 2013, p. 14). They questioned the effectiveness of proposed 

mitigation measures and expected the project would significantly affect fisheries 

(Gitxaala Nation, 2013, p. 293). Intervenors identified evidence on the nature of terrain 

and pipeline routing that suggested a pipeline rupture could adversely affect salmon 

populations (Northwest Institute for Bioregional Research and Friends of Morice-Bulkley 

[NIBR & FOMB], 2013, p. 19). They argued pipeline crossings had the potential to 

damage, destroy or alter fish habitat (Haisla Nation, 2013, p. 127). 

The Panel’s Assessment of Significance 

Table B 4. Summary of criteria used by the Panel to determine the significance of adverse effects 
on fish and fish habitat.  

Criteria Project Effects on Freshwater Fish and Fish Habitat 

Magnitude Project not anticipated to cause any measurable reduction in fish 
species given mitigation plans (ENGP JRP, 2013b, p. 228).  

Geographic 
Extent 

Effects localized to valley crossings and the zone of influence 
(ENGP JRP, 2013b, p. 228). 

Duration Effects limited to construction phase (ENGP JRP, 2013b, p. 228). 

Reversible or 
Irreversible 

Effects reversible for all but two tributary crossings (ENGP JRP, 
2013b, p. 228). 

Ecological 
Context 

 

 

Table B 5. Summary of criteria used by the Panel to determine the significance of adverse effects 
on marine fish and fish habitat. 

Criteria Project Effects on Habitat Quality 
and Availability of Marine Fish  

Project Effects of Acoustic 
Disturbances on Marine Fish 

Magnitude Sediment plumes would be minor 
compared to background levels, and 
permanent loss of habitat would be 
small (ENGP JRP, 2013b, p. 249). 

Acoustic disturbances would 
be relatively low (ENGP JRP, 
2013b, p. 249). 

Geographic 
Extent 

Suspended sediment limited to 
construction areas, and habitat loss 
localized at terminal sites (ENGP 
JRP, 2013b, p. 249). 

Localized during construction, 
and along marine route during 
operations (ENGP JRP, 2013b, 
p. 249).  

Duration Effects would occur during 
construction, and along the marine 
route in short intervals (ENGP JRP, 
2013b, p. 249). 

During construction and along 
marine route for project’s 
lifespan (ENGP JRP, 2013b p. 
249).  

Reversible or 
Irreversible 

 Effects expected to be 
reversible (ENGP JRP, 2013b, 
p. 249). 

Ecological Species at Risk Act (SARA)-listed within Confined Channel Assessment 
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Context Area (CCAA), and eulachon designated as Threatened by the 
Committee on the Status of Endangered Wildlife in Canada (ENGP 
JRP, 2013b, p. 244).  

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment: 

• Pathways of effects on fish and fish habitat from pipeline construction are well 
understood (ENGP JRP, 2013b, p. 228). 

• Satisfied mitigation can manage risks to freshwater fish and fish habitat (ENGP 
JRP, 2013b, p. 228). 

• Mitigation to protect marine fish habitat appropriate to offset effects (ENGP JRP, 
2013b, p. 248). 

• Sufficient level of information to assess effects on marine fish and fish habitat 
(ENGP JRP, 2013b, p. 248). 
 

Evidence Referenced by the Panel 

Proponent evidence on freshwater fish and fish habitat: 

• Literature reviews and field programs provided background information (ENGP 
JRP, 2013b, p. 222).  

• ENGP conducted fish and fish habitat surveys for most watercourse crossings 
(ENGP JRP, 2013b, p. 225).  

• ENGP used published data where field data was not collected or assumed that 
fish habitat was present (ENGP JRP, 2013b, p. 225).  

• ENGP’s assessment of project effects followed Department of Fisheries and 
Ocean’s Risk Management Framework (ENGP JRP, 2013b, p. 225).  
 

Proponent evidence on marine fish and fish habitat: 

• Baseline surveys conducted in the Project Development Area (PDA) and PEAA 
as well as a literature review on fish species in the area (ENGP JRP, 2013b, p. 
244).  

• ENGP’s Habitat Risk Management Framework (ENGP JRP, 2013b, p. 244).  

• Identified that while some studies have found evidence of avoidance and 
changes in behaviour in fish from sound produced by large ocean vessels, there 
was no evidence that they interfered with migratory behaviour (ENGP JRP, 
2013b, p. 247). 

 

5. Human Health 
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Description from Final Arguments 

CFN stated that project emissions in excess of air quality standards could significantly 

adversely affect human health (CFN, 2013, p. 121). Several arguments identified an oil 

spill associated with the project would have a significant adverse effect on human health 

(Gitga’at Nation, 2013, p. 64; Haisla Nation, 2013, p. 177; Wier, 2013, p.28). The 

Gitga’at Nation discussed how an oil spill would cause direct effects, exposure to toxic 

compounds from a spill or remediation efforts, as well as indirect effects, the loss of 

traditional food sources (Gitga’at Nation, 2013, p. 64). Swan River First Nation (2013) 

recommended the project would have a significant adverse effect on the health of Swan 

River members, as well as the quality and safety of traditional foods (p. 2). The Heiltsuk 

First Nation described that the loss or tainting of seaweed would have a significant 

adverse effect on their health (HTC, 2013a, p. 35). The Gitga’at Nation argued an oil spill 

would have adverse effects on their food security due to negative changes to traditional 

sources and increased costs of food from external sources (Gitga’at Nation, 2013, p. 

57). The Haisla Nation argued that ENGP had failed to show that these effects were not 

likely (Haisla Nation, 2013, p. 206).  

The Panel’s Assessment of Significance 

Table B 6. Summary of criteria used by the Panel to determine the significance of adverse effects 
on human health. 

Criteria Project Effects on Human Health 

Magnitude Exposure to chemicals during an oil spill or operations would not 
exceed Health Canada thresholds or guidelines (ENGP JRP, 2013b, 
p. 310). 

Geographic 
Extent 

 

Duration Any food closures would be short term (ENGP JRP, 2013b, p. 310).  

Reversible or 
Irreversible 

 

Ecological 
Context 

Vessel traffic and industrial activity already present in areas used for 
traditional purposes (ENGP JRP, 2013b, p. 310). 

 

The Panel’s Assessment of Likelihood 

No assessment of likelihood based on criteria or professional judgement.  

Evidence Referenced by the Panel 
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Proponent evidence: 

• Human health risk assessment and ecological risk assessment looking at 
construction and operation of pipelines and marine terminal (ENGP JRP, 2013b, 
p. 308).  

• Human health and ecological risk assessment of spills (ENGP JRP, 2013b, p. 
308).  

• Evidence that any closure would be well-marked and short-term (ENGP JRP, 
2013b, p. 310).  

 

Intervenor evidence: 

• Evidence from Aboriginal groups on the value of country foods (ENGP JRP, 
2013b, p. 310). 

 

6. Invasive Species 
 

Description from Final Arguments 

Intervenor concerns regarding project effects included the introduction of invasive 

species from shipping traffic associated with the NGP (CHN, 2013, p. 30; Gitga’at 

Nation, 2013, p. 23; Gitxaala Nation, 2013, p. 232). Some arguments identified that the 

introduction of invasive species could have significant adverse environmental effects 

(CHN, 2013, p. 30; Gitga’at Nation, 2013, p. 47). Haida Nation referenced evidence that 

stated the introduction of invasive marine species into a region is most often irreversible 

(CHN, 2013, p. 30). The Gitga’at Environmental Impacts Report concluded tanker traffic 

and routine operations would have an adverse effect on the Nation’s interests and 

territory, including the risk of introduced invasive species (Gitga’at Nation, 2013, p. 45).  

The Panel’s Assessment of Significance 

Adverse effect not evaluated by the Panel. 

The Panel’s Assessment of Likelihood 

Adverse effect not evaluated by the Panel 

Evidence Referenced by the Panel 
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No evidence identified by the Panel. 

 

7. Marine Environment 
 

Description from Final Arguments 

Intervenors argued a significant adverse environmental effect would occur if an oil spill 

were to occur in the marine environment (CHN, 2013, p. 5; Coalition, 2013, p. 55; 

Gitxaala Nation, 2013, p. 86; Haisla Nation, 2013, p. 241). They identified that this risk 

was acknowledged by ENGP (BC Nature & Nature Canada [BCN & NC], 2013, p. 53; 

Gitxaala Nation, 2013, p. 154; Haisla Nation, 2013, p. 178). Arguments identified that the 

project would also cause significant adverse effects on the marine environment from an 

increase in shipping traffic (Douglas Channel Watch, 2013, p. 27). Haisla Nation argued 

that project construction and operations would have an adverse effect on the marine 

environment (Haisla Nation, 2013, p. 212).  

The Panel’s Assessment of Significance 

Table B 7. Summary of criteria used by the Panel to determine the significance of adverse effects 
on marine water and sediment quality. 

Criteria Project Effects on Marine Water and Sediment Quality 

Magnitude Effects from disturbed and contaminated sediment would be 
minor (ENGP JRP, 2013b, p. 251). 

Geographic Extent Effects would be site specific (ENGP JRP, 2013b, p. 251). 

Duration Effects would occur during construction and operation stages 
(ENGP JRP, 2013b, p. 251). 

Reversible or 
Irreversible 

 

Ecological Context Referenced current level of sediment contamination (ENGP JRP, 
2013b, p. 251). 

 

Table B 8. Summary of criteria used by the Panel to determine the significance of adverse effects 
on marine vegetation. 

Criteria Project Effects on Marine Vegetation 

Magnitude  

Geographic Extent Effects would be localized to project area (ENGP JRP, 2013b, p. 
253). 

Duration Effects would persist throughout project lifespan (ENGP JRP, 
2013b, p. 253). 
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Reversible or 
Irreversible 

Effects reversible as cleared vegetation would be recolonized after 
project ends (ENGP JRP, 2013b, p. 253). 

Ecological Context  

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment: 

• Satisfied habitat loss can be mitigated through compensation (ENGP JRP, 
2013b, p. 253).  
 

Evidence Referenced by the Panel 

Proponent evidence on marine water and sediment quality: 

• Baseline data for water and sediment quality at the marine terminal site (ENGP 
JRP, 2013b, p. 249).   
 

Proponent evidence on marine vegetation: 

• Subtidal surveys (ENGP JRP, 2013b, p. 252).  

• Updated tanker wave study in response to intervenor questions about their study 
which verified their initial results (ENGP JRP, 2013b, p. 252). 

 

8. Marine Mammals 
 

Description from Final Arguments 

Arguments identified the NGP would have significant adverse effects on marine 

mammals (CFN, 2013, p. 17; Coalition, 2013, p. 56; Gitga’at Nation, 2013, p. 54; HTC, 

2013a, p.41; North Coast Cetacean Society [NCCS], 2013, p.4). Several species listed 

under the SARA were identified as at risk of being affected by the project (Coalition, 

2013, p. 56; NCCS, 2013, p.4). Evidence indicated impacts on marine mammals would 

include noise disturbances from tanker traffic and mortality risk from oil spills (CFN, 

2013, p. 24; Gitga’at Nation, 2013, p. 54; Haisla Nation, 2013, p. 233).  Intervenors 

argued the project could have a significant adverse effect on migrating humpback 

whales, when harbour seals are pupping, and on already threatened and vulnerable 

populations of killer whales (Gitga’at Nation, 2013, p. 54). 
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The Panel’s Assessment of Significance 

Table B 9. Summary of criteria used by the Panel to determine the significance of adverse effects 
on marine mammals. 

Criteria Project Effects of Vessel Strikes on 
Marine Mammals 

Project Effects of 
Underwater Noise on 
Marine Mammals 

Magnitude Effects from vessel strikes ranged from fatal 
to recoverable (ENGP JRP, 2013b, p. 239).  

 

Geographic 
Extent 

Effects limited to marine tanker routes 
(ENGP JRP, 2013b, p. 239). 

Effects limited to marine 
tanker routes (ENGP 
JRP, 2013b, p. 242). 

Duration Regular occurrence while marine terminal 
operating (ENGP JRP, 2013b, p. 239).  

Regular occurrence while 
marine terminal operating 
(ENGP JRP, 2013b, p. 
242). 

Reversible or 
Irreversible 

   

Ecological 
Context 

Populations of some marine mammals in 
the area identified to be increasing (ENGP 
JRP, 2013b, p. 239). Species most likely to 
be struck listed as Threatened under the 
SARA (ENGP JRP, 2013b, p. 239).  

Populations of some 
marine mammal were 
found to be increasing 
(ENGP JRP, 2013b, p. 
242).  

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment: 

• Unknowns include the number of past and expected future vessel strikes and 
how quickly behaviour may return to normal once vessel noise has passed 
(ENGP JRP, 2013b, p. 244). 

• Uncertainty regarding short-term and long-term behaviour changes and effects 
on population viability from cumulative effects of underwater shipping noise 
(ENGP JRP, 2013b, p. 244) 
 

Evidence Referenced by the Panel 

Proponent evidence: 

• Reviewed data including journal articles, government sources, and personal 
communications to gather baseline information (ENGP JRP, 2013b, p. 231). 

• Conducted baseline surveys about the presence, distribution, and relative 
abundance of marine mammals (ENGP JRP, 2013b, p. 231).  

• Assessed marine mammal species at risk present in the project area (ENGP 
JRP, 2013b, p. 232). 
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• Modeled where vessel strikes may occur (ENGP JRP, 2013b, p. 234).  

• Case study presented on the use of a passive acoustic monitoring system by 
vessel operators (ENGP JRP, 2013b, p. 236).  

• Literature reviews showed the effectiveness of mitigation measures, as well as 
example of other projects or agencies that employ said measures (ENGP JRP, 
2013b, p. 236).  

• Provided examples of high traffic areas that have not been abandoned by marine 
mammals (ENGP JRP, 2013b, p. 239). 
  

Intervenor evidence: 

• NCCS and Raincoast Conservation Foundation submitted marine mammals 
survey data about seasonal abundance and distribution in the CCAA (ENGP 
JRP, 2013b, p. 231). 

• Raincoast Conservation Foundation and Gitga’at First Nation provided examples 
of marine mammals displayed by noise disturbances (ENGP JRP, 2013b, p. 
240). 

 

9. Pipeline and Tanker Spills 
 

Description from Final Arguments 

Arguments identified that project related oil spills would be likely to cause significant 

adverse environmental effects (CFN, 2013, p. 50; CHN, 2013, p. 5; Coalition, 2013, p. 

55; Gitga’at Nation, 2013, p. 106; Haisla Nation, 2013, p. 45; HTC, 2013a, p. 42; SCN & 

ECN, 2013, p. 4). ENGP acknowledged that a large oil spill would have the potential to 

cause significant adverse environmental effects, but concluded that it would not be likely 

to occur (BCN & NC, 2013, p. 36; CFN, 2013, p. 67; CHN, 2013, p. 4; Coalition, 2013, p. 

70; Gitxaala Nation, 2013, p. 50; Haisla Nation, 2013, p. 117; HTC, 2013a, p. 30). The 

proponent stated that its Semi Quantitative Risk Assessment estimated the return period 

for a pipeline spill at 464 years (ENGP, 2013, p. 148). Intervenors argued the 

proponent’s evidence on likelihood was deficient, and could not be relied on to make 

conclusions about spill risk (CFN, 2013, p. 52; Haisla Nation, 2013, p. 134, 234).  

Intervenors stated the proponent failed to provide probability estimates for spills of 

different sizes that could occur over the operating lifespan of the project (CFN, 2013, p. 

52). They identified issues with the proponent’s consideration of mitigation measures, 

including double counting the effect of tug escorts, and failing to justify the impact 

mitigation would have on likelihood estimates (CFN, 2013, p. 57,58). Intervenors also 

identified issues with data the proponent used to assess spill risk, including data that 
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underreported tanker incidents, and incomplete assessments of geotechnical hazards 

and terrain stability (CFN, 2013, p. 53; Haisla Nation, 2013, p. 131). 

Intervenors identified ENGP failed to assess the impact of spills smaller than 10,000m3 

(CFN, 2013, p. 121). CFN submitted a spill greater than or equal to 238m3 (1500 barrels) 

would be likely to cause significant adverse effects on the environment (CFN, 2013, p. 

121). CFN stated its evidence showed the likelihood of a tanker spill associated with the 

NGP was very high, with a probability of occurrence between 81.7% and 99.9% (CFN, 

2013, p. 62). Arguments identified there was a risk that a significant spill would occur 

from oil tankers in the CCAA and Open Water Area, at the marine terminal, or on land 

from a pipeline rupture (CFN, 2013, p. 65; Haisla Nation, 2013, p.177). Adverse effects 

could also occur from the use of dispersants to clean up an oil spill (Gitxaala Nation, 

2013, p. 122). ENGP acknowledged that there could also be adverse impacts from oil 

spill cleanup efforts (Gitxaala Nation, 2013, p. 127).  

The Panel’s Assessment of Significance 

Table B 10. Summary of criteria used by the Panel to determine the significance of adverse 
effects from pipeline and tanker spills. 

Criteria Project Effects of Large Spills Project Effects of Small 
Spills 

Magnitude Acute effects likely with any spill, and 
chronic effect more likely with heavier 
hydrocarbons (ENGP JRP, 2013b, p. 
129). 

 

Geographic 
Extent 

Effects would not be widespread 
(ENGP JRP, 2013b, p. 129). 

Confined to pipeline right-of-
way, station properties, or the 
immediate area of the Kitimat 
Terminal (ENGP JRP, 2013b, 
p. 129).  

Duration Effects would generally not be 
permanent (ENGP JRP, 2013b, p. 
129). A localized species or population 
could be permanently affected (ENGP 
JRP, 2013b, p. 129). 

Environment would recover 
quickly, weeks to months 
(ENGP JRP, 2013b, p. 146). 

Reversible or 
Irreversible 

Ecosystems recover over time and 
post-spill ecosystems will share 
functional attributes of pre-spill ones 
(ENGP JRP, 2013b, p. 129). 

Spill response, cleanup, and 
natural recovery are likely to 
quickly restore affected area 
(ENGP JRP, 2013b, p. 129). 

Ecological 
Context 

Evidence from past spills indicate 
environment recovers to a state that 
supports a functioning ecosystem 
similar to the one existing before the 
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spill (ENGP JRP, 2013b, p. 129).  

 

The Panel’s Assessment of Likelihood 

Table B 11. Summary of criteria used by the Panel to determine the likelihood of adverse effects 
from large pipeline and tanker spills. 

Criteria Project Effects of Large Spills 

Probability of 
Occurrence 

Low probability of a large spill occurring (ENGP JRP, 2013b, 
p. 148) 

Scientific Uncertainty  

 

Evidence Referenced by the Panel 

Proponent evidence: 

• ENGP prepared a pipeline ecological and human health risk assessment that 
assessed both acute and chronic effects (ENGP JRP, 2013b, p. 115).  

• ENGP conducted a marine terminal ecological risk assessment (ENGP JRP, 
2013b, p. 119). 

• ENGP filed two reports on the susceptibility of marine birds to oil spills and acute 
and chronic effects of the Exxon Valdez oil spill on marine birds (ENGP JRP, 
2013b, p. 126). 
 

Intervenor evidence: 

• Haisla Nation submitted a review of the pipeline ecological and human health risk 
assessment (ENGP JRP, 2013b, p. 118). 

 

10. Terrestrial Environment 
 

Description from Final Arguments 

Arguments identified the project could cause significant adverse effects to unique 

terrestrial environments (Douglas Channel Watch, 2013, p. 27). Samson and Ermineskin 

Nations argued that a pipeline spill in a sensitive ecosystem would result in significant 

adverse environmental effects (SCN & ECN, 2013, p. 26, p. 32). The Coalition argued 

evidence indicated an oil spill would cause significant adverse effects in the terrestrial 

environment (Coalition, 2013, p. 55). Haisla Nation argued the project would be “likely to 
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result in significant adverse effects to rare ecological communities and old-growth 

forested areas” (Haisla Nation, 2013, p. 143). Arguments identified that ENGP 

acknowledged that an oil spill would have the potential to cause significant adverse 

effects on biota and ecosystems (Haisla Nation, 2013, p. 176; Gitxaala Nation, 2013, p. 

154).  

The Panel’s Assessment of Significance 

Table B 12. Summary of criteria used by the Panel to determine the significance of adverse 
effects on rare plants and ecological communities. 

Criteria Project Effects on Rare Plants and Ecological Communities 

Magnitude Any loss of a listed or rare species would be beyond regulatory 
thresholds (ENGP JRP, 2013b, p. 195). 

Geographic 
Extent 

Effects localized to project areas (ENGP JRP, 2013b, p. 195). 

Duration Effects would occur throughout project’s lifespan and beyond (ENGP 
JRP, 2013b, p. 195). 

Reversible or 
Irreversible 

Effects are reversible, natural cleanup and recovery would restore 
vegetation (ENGP JRP, 2013b, p. 195). 

Ecological 
Context 

Legislation exists protecting rare plants and ecological communities 
because they have already been adversely impacted (ENGP JRP, 
2013b, p. 194).  

 

Table B 13. Summary of criteria used by the Panel to determine the significance of adverse 
effects on old-growth forests. 

Criteria Project Effects on Old-Growth Forests 

Magnitude Effects would be felt on a small amount of forest (ENGP JRP, 
2013b, p. 196). 

Geographic Extent Effects would be limited to project areas (ENGP JRP, 2013b, p. 
196). 

Duration Effects would last beyond the project’s lifespan (ENGP JRP, 
2013b, p. 196). 

Reversible or 
Irreversible 

Losses are said to be reversible (ENGP JRP, 2013b, p. 196). 

Ecological Context Old-growth forests are sensitive and important (ENGP JRP, 
2013b, p. 196). 

 

Table B 14. Summary of criteria used by the Panel to determine the significance of adverse 
effects on non-native weeds. 

Criteria Project Effects on Non-Native Weeds 

Magnitude Effects would be within range of baseline conditions or natural 
variation (ENGP JRP, 2013b, p. 198). 

Geographic 
Extent 

Effects localized to temporary workspaces and project right of way 
(ENGP JRP, 2013b, p. 198). 
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Duration Non-native weeds may be introduced during construction, 
operations, and reclamation activities (ENGP JRP, 2013b, p. 198). 

Reversible or 
Irreversible 

 

Ecological 
Context 

 

 

Table B 15. Summary of criteria used by the Panel to determine the significance of adverse 
effects on soils. 

Criteria Project Effects on Soils 

Magnitude  

Geographic 
Extent 

Effects limited to terminal area with acid-sensitive soils (ENGP JRP, 
2013b, p. 200). 

Duration Effects will last throughout project’s lifespan and beyond (ENGP JRP, 
2013b, p. 200). 

Reversible or 
Irreversible 

 

Ecological 
Context 

Emissions from industry in the Kitimat area already exceeds the critical 
threshold for acid input affecting soil (ENGP JRP, 2013b, p. 200). A 
low sulphur fuel standard coming into effect will reduce 96% of 
emissions (ENGP JRP, 2013b, p. 200).  

 

Table B 16. Summary of criteria used by the Panel to determine the significance of adverse 
effects on wetlands. 

Criteria Project Effects on Wetlands 

Magnitude  

Geographic Extent Effects said to be localized to project areas (ENGP JRP, 2013b, 
p. 202). 

Duration Effects will occur during project phases and beyond (ENGP 
JRP, 2013b, p. 202). 

Reversible or 
Irreversible 

 

Ecological Context Wetlands provide important ecological functions (ENGP JRP, 
2013b, p. 202).  

 

Table B 17. Summary of criteria used by the Panel to determine the significance of adverse 
effects on surface and groundwater. 

Criteria Project Effects on Surface and Groundwater 

Magnitude  

Geographic 
Extent 

Effects limited to areas of high potential for acid-generating rock 
(ENGP JRP, 2013b, p. 230). 

Duration  

Reversible or 
Irreversible 

Effects said to be generally reversible, except effects on 
groundwater drainage will be irreversible (ENGP JRP, 2013b, p. 
230). 

Ecological  
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Context 

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment:  

• Satisfied mitigation options will be effective to manage effects on rare plants and 
ecological communities based on standard procedures and post-approval 
monitoring (ENGP JRP, 2013b, p. 194). 

• Proposed mitigation to reduce loss of old-growth forests would be effective 
(ENGP JRP, 2013b, p. 196). 

• Panel expressed confidence in management practices proposed to control non-
native weeds along the pipeline route, as they would be based on practices that 
have proven to be successful in the past (ENGP JRP, 2013b, p. 198). 

• Mitigation measures would be effective in reducing loss of soil productivity and 
capability (ENGP JRP, 2013b, p. 199). 

• Satisfied proposed mitigation and compensation will reduce effects of the project 
on wetlands (ENGP JRP, 2013b, p. 201). 

• Satisfied site-specific mitigation can be developed to protect surface and ground-
water resources from acid rock drainage (ENGP JRP, 2013b, p. 230).  
 

Evidence Referenced by the Panel 

Proponent evidence on rare plants and ecological communities: 

• Field surveys conducted in the PDA (ENGP JRP, 2013b, p. 192). 
 

Proponent evidence on old-growth forests:  

• Estimated area of old-growth forest that could be disturbed within the PDA 
(ENGP JRP, 2013b, p. 195). 

• Assessment of vegetation reversibility (ENGP JRP, 2013b, p. 195). 
 

Proponent evidence on soils:  

• Assessment of effects on agricultural and non-agricultural soils from activities 
including site-clearing, soil stripping and stockpiling, construction, and acidifying 
emissions (ENGP JRP, 2013b, p. 198). 
 

Proponent evidence on wetlands: 

• Estimated area of wetlands that could be affected (ENGP JRP, 2013b, p. 200). 
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11. Terrestrial and Marine Birds 
 

Description from Final Arguments 

Arguments identified the potential for oil spills to cause significant adverse effects to bird 

populations (CFN, 2013, p. 65; Wier, 2013, p. 26). The Coalition and Haisla Nation 

identified marbled murrelets as a wildlife species that would likely suffer significant 

adverse environmental effects (Coalition, 2013, p. 56; Haisla Nation, 2013, p. 233).  

The Panel’s Assessment of Significance 

Table B 18. Summary of criteria used by the Panel to determine the significance of adverse 
effects on terrestrial birds. 

Criteria Project Effects on Habitat 
Availability of Terrestrial Birds 

Project Effects on Mortality Risk 
of Terrestrial Birds 

Magnitude  Effects at individual not population 
level (ENGP JRP, 2013b, p. 219). 

Geographic 
Extent 

Effects would be localized to work 
area (ENGP JRP, 2013b, p. 219). 

Effects would be localized to work 
area (ENGP JRP, 2013b, p. 219). 

Duration Sensory disturbance would be 
greatest during construction, but 
habitat loss would last for the 
duration of the project (ENGP 
JRP, 2013b, p. 219). 

Short-term risk from vegetation 
clearing during construction, but 
potential due to edge effects to last 
for duration of the project (ENGP 
JRP, 2013b, p. 219). 

Reversible or 
Irreversible 

Bird movement not expected to be 
affected post-construction (ENGP 
JRP, 2013b, p. 219).  

Effects reversible at population 
level (ENGP JRP, 2013b, p. 219). 

Ecological 
Context 

Some terrestrial species are species at risk (ENGP JRP, 2013b, p. 218). 

 

Table B 19. Summary of criteria used by the Panel to determine the significance of adverse 
effects on marine birds. 

Criteria Project Effects on Habitat 
Availability of Marine Birds 

Project Effects on Mortality 
Risk of Marine Birds 

Magnitude Effects would be negligible or low for 
populations (ENGP JRP, 2013b, p. 
256). 

Rare to small effects on marine 
bird populations (ENGP JRP, 
2013b, p.256).  

Geographic 
Extent 

Effects would be limited to project 
areas (ENGP JRP, 2013b, p. 256). 

Localized to marine terminal 
(ENGP JRP, 2013b, p. 257).  

Duration Direct habitat loss would last for 
duration of the project (ENGP JRP, 
2013b, p. 256). Sensory disturbances 
would be short in duration, but would 
occur throughout the project’s lifespan 
(ENGP JRP, 2013b, p. 256). 

Risk related to nest destruction 
limited to construction period, 
while risk related to power lines 
and lights would last for the 
duration of the project (ENGP 
JRP, 2013b, p. 257).  
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Reversible or 
Irreversible 

  

Ecological 
Context 

Marine bird species of concern identified in project area (ENGP JRP, 
2013b, p. 254).  

 

The Panel’s Assessment of Likelihood 

Panel’s assessment relied on professional judgment: 

• Found mitigation measures would be effective in reducing effects on habitat 
availability and mortality risk (ENGP JRP, 2013b, p. 219). 

• Given ENGP’s commitments and proposed mitigation, project likely to have little 
effect on marine bird mortality risk (ENGP JRP, 2013b, p. 257). 
 

Evidence Referenced by the Panel 

Proponent evidence on terrestrial birds: 

• ENGP observed wildlife during site surveys (ENGP JRP, 2013b, p. 202). 

 

Proponent evidence on marine birds: 

• Surveys conducted by ENGP in the project area (ENGP JRP, 2013b, p. 254).  

 

12. Terrestrial Wildlife 
 

Description from Final Arguments 

Final arguments identified the project posed a significant threat to terrestrial wildlife 

populations. Terrestrial wildlife that could have been affected by the project included 

woodland caribou (Coalition, 2013, p. 56). Project related oil spills were identified as 

having the potential to cause significant adverse effects on terrestrial mammals (CFN, 

2013, p. 68). The Gitga’at Nation argued an oil spill could adversely affect food sources 

of wildlife species, such as the Kermode Bear (Gitga’at Nation, 2013, p. 54). The 

Coalition argued that evidence indicated that even if no spill were to occur, the project 

would still have had significant adverse environmental effect on wildlife, including 

species listed under the SARA (Coalition, 2013, p. 56). BC Nature and Nature Canada 
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(2013) argued any further disruption to habitat of the woodland caribou, a SARA listed 

species, would be a significant adverse effect (p. 14). Evidence referenced by BC Nature 

and Nature Canada (2013) indicated habitat loss for the Bearhole-Redwillow range 

would have a potentially significant affect (p. 12). Arguments made specific reference to 

concerns about impacts to the survival of the Little Smoky herd of woodland caribou 

(BCN & NC, 2013, p. 14; Wier, 2013, p. 20). Swan River First Nation (2013) identified 

habitat disturbance as a significant threat to survival of woodland caribou populations (p. 

10). Arguments identified cumulative effects would be significant for woodland caribou 

herds (Wier, 2013, p. 19). They also concluded that project construction, including 

blasting, would adversely affect grizzly bears (Wier, 2013, p. 19).  

The Panel’s Assessment of Significance 

Table B 20. Summary of criteria used by the Panel to determine the significance of adverse 
effects on woodland caribou. 

Criteria Project Effects on Habitat 
Availability of Woodland 
Caribou 

Project Effects on 
Change in 
Movement of 
Woodland 
Caribou 

Project Effect on 
Mortality Risk of 
Woodland 
Caribou 

Magnitude Low effects in areas crossing 
or adjacent to existing 
disturbances, larger effects in 
areas not crossing or adjacent 
to existing disturbance (ENGP 
JRP, 2013b, p. 209).  

Little effect for non-
migratory herds, 
greater effect for 
migratory herds 
(ENGP JRP, 
2013b, p. 209).  

Increased risk of 
mortality to 
individuals (ENGP 
JRP, 2013b, p. 
210). 

Geographic 
Extent 

Loss of habitat on the right of 
way that could have a 
potential influence at a herd’s 
range level (ENGP JRP, 
2013b, p. 209). 

Effects could 
extend to regional 
effects assessment 
level (ENGP JRP, 
2013b, p. 209). 

Highest risk near 
right of way, but 
could influence 
herd at range 
level (ENGP JRP, 
2013b, p. 210).  

Duration Habitat loss would occur from 
construction to habitat is able 
to regrow after 
decommissioning (ENGP 
JRP, 2013b, p. 209). 

Effects movement 
during project 
lifespan (ENGP 
JRP, 2013b, p. 
209). 

Effects mortality 
during project 
lifespan (ENGP 
JRP, 2013b, p. 
209). 

Reversible 
or 
Irreversible 

Habitat regrowth is possible 
(ENGP JRP, 2013b, p. 209). 

  

Ecological 
Context 

Threatened populations of woodland caribou, specific mention of Little 
Smoky herd (ENGP JRP, 2013b, p. 204). 
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Table B 21. Summary of criteria used by the Panel to determine the significance of adverse 
effects on grizzly bear. 

Criteria Project Effects on Habitat 
Availability of Grizzly Bear 

Project Effects on Mortality 
Risk of Grizzly Bear 

Magnitude Effects to increase linear density 
beyond threshold for populations 
(ENGP JRP, 2013b, p. 214). 

Increased risk to be low, but 
greater in areas not already 
disturbed (ENGP JRP, 2013b, p. 
214). 

Geographic 
Extent 

Effects localized to construction 
areas and right of way (ENGP JRP, 
2013b, p. 214). 

Effects localized to construction 
areas and right of way (ENGP 
JRP, 2013b, p. 214). 

Duration Effects of habitat loss and sensory 
disturbances during construction, 
operations (ENGP JRP, 2013b, p. 
214). 

Risk would last for duration of 
project (ENGP JRP, 2013b, p. 
214).  

Reversible or 
Irreversible 

  

Ecological 
Context 

Species of concern, habitat loss reported cause for population decline 
(ENGP JRP, 2013b, p. 214). 

 

Table B 22. Summary of criteria used by the Panel to determine the significance of adverse 
effects on amphibians. 

Criteria Project Effects on Habitat Availability of 
Amphibians 

Project Effects on 
Mortality Risk of 
Amphibians  

Magnitude Minor effects for the coastal tailed frog 
(ENGP JRP, 2013b, p. 221). 

Losses expected to be 
small and not affect the 
viability of populations 
(ENGP JRP, 2013b, p. 
221).  

Geographic 
Extent 

Local effect for coastal tailed frog and pond-
dwelling amphibians (ENGP JRP, 2013b, p. 
221).  

Local to project (ENGP 
JRP, 2013b, p. 221).  

Duration Sensory disturbance to coastal tailed frog 
during construction (ENGP JRP, 2013b, p. 
221). Effect of habitat removal would last for 
duration of the project and until habitat was 
reclaimed for pond-dwelling amphibians 
(ENGP JRP, 2013b, p. 221).  

During construction 
(ENGP JRP, 2013b, p. 
221).  

Reversible or 
Irreversible 

Effects to pond-dwelling amphibians to be 
reversible after water crossings are reclaimed 
(ENGP JRP, 2013b, p. 221). 

 

Ecological 
Context 

Listed Species at Risk are found within the project area (ENGP JRP, 
2013b, p. 220). 

 

The Panel’s Assessment of Likelihood 
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Table B 23. Summary of criteria used by the Panel to determine the likelihood of adverse effects 
on woodland caribou. 

Criteria Project Effects on 
Habitat Availability of 
Woodland Caribou 

Project Effects on 
Change in Movement 
of Woodland Caribou 

Project Effects on 
Mortality Risk of 
Woodland Caribou 

Probability of 
Occurrence 

 

Scientific 
Uncertainty 

Low confidence and uncertainty in the effectiveness of mitigation 
measures to reduce effects on woodland caribou populations from 
habitat loss, change in movement and mortality risk (ENGP JRP, 
2013b, p. 208) 

 

Panel’s assessment also used professional judgment: 

• Uncertain regarding the effectiveness of mitigation measures to control access 
and achieve no net gain in linear feature density (ENGP JRP, 2013b, p. 216). 

• Found proposed mitigation measures would adequately reduce effects on 
amphibian habitat availability and mortality risk (ENGP JRP, 2013b, p. 221) 
 

Evidence Referenced by the Panel 

Proponent evidence on terrestrial wildlife and wildlife habitat: 

• ENGP observed wildlife during site surveys (ENGP JRP, 2013b, p. 202). 

• Assessment of project effects from habitat loss, change in movement, and 
increased mortality risk (ENGP JRP, 2013b, p. 202).   

 

The Panel’s Conclusions on Adverse Environmental Effects 

The Panel found that most adverse environmental effects from project construction and 

routine operations could be mitigated with conditions proposed by the Panel and 

commitments made by the proponent (ENGP JRP, 2013b, p. 10). The Panel identified 

the project would adversely affect a number of VECs used to represent the environment, 

but concluded adverse environmental effects from project effects alone would not be 

likely of any of the VECs examined (ENGP JRP, 2013b, p. 10).  

The Panel also assessed cumulative effects, and for most VECs recommended 

cumulative effects in combination with projects effects were not likely to be significant 

(ENGP JRP, 2013b, p. 10). The Panel found that cumulative effects in combination with 
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project effects would likely be significant for certain populations of woodland caribou and 

grizzly bears already experiencing habitat disturbance (ENGP JRP, 2013b, p. 10). In 

these instances, the Panel found there was uncertainty regarding the effectiveness of 

proposed mitigation (ENGP JRP, 2013b, p. 10). The Panel recommended to the 

Governor in Council that these likely significant adverse environmental effects are 

justified in the circumstances. (ENGP JRP, 2013b, p. 13).  

The Panel also found that a large oil spill, while unlikely, would result in significant 

adverse environmental effects, but that effects would not be widespread or permanent 

(ENGP JRP, 2013b, p. 12). The Panel concluded that ecosystems would recover 

through mitigation and natural recovery (ENGP JRP, 2013b, p. 12).  

The Panel determined that with proposed mitigation the likelihood of significant adverse 

environmental effects from malfunctions or accidents was very low (ENGP JRP, 2013b, 

p. 13).  
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Appendix C.  
 
Project Need Evaluative Criteria Assessment 
Summary 

The following is a summary of information from intervenor final arguments and the Panel 

report that I used to evaluate the Panel’s assessment of project need for the NGP. I 

conclude with a summary of the Panel’s conclusions on project need.  

Evidence on Project Need 

Table C. 1. Evidence submitted by the proponent related to project need referenced in final 
arguments and/or by the Panel. 

Evidence Identified in 
Final Arguments 

Evidence Disputed in 
Final Arguments 

Evidence Referenced by 
the Panel  

Evidence submitted by the 
proponent on the supply of 
bitumen reserves in the 
WCSB utilized the CAPP’s 
yearly oil forecasts and 
showed growing global 
market demand would 
drive the growth of oil 
production in Canada 
[Exhibit B1-4 and B83-3] 
(CAPP, 2013, p. 3; MEG 
Energy Corp. [MEG], 2013, 
p. 5). 

NGP application failed to 
complete a supply/ 
demand analysis to show 
pipeline was needed 
(CFN, 2013, p. 86). 

Pipeline supply and 
demand analysis 
submitted by ENGP as 
reply evidence confirmed 
the project would create 
surplus capacity until 2025 
(CFN, 2013, p. 86). 

NGP evidence that stated 
if the project was not built 
alternative projects would 
be available to ship oil to 
markets without impacts to 
WCSB confirmed the 
project was not needed 
(CFN, 2013, p. 86). 

The proponent submitted 
evidence on crude oil 
supply based on the 
CAPP’s yearly oil forecasts 
in its application and 
provided an update in 
response to the Panel’s 
request (ENGP JRP, 
2013b, p. 314). 

The proponent submitted 
evidence that showed 
growing oil supply and 
additional capacity 
requirements (ENGP JRP, 
2013b, p. 327). 
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Evidence submitted by the 
proponent, with analysis 
conducted by Muse Stancil 
(MS) on market prospects, 
showed the project would 
allow oil producers access 
to new markets [Exhibit 
B1-4, B83-3 and B83-4] 
(CAPP, 2013, p. 6; MEG, 
2013, p. 7).  

 The proponent submitted 
an assessment by MS that 
addressed the need for 
additional export pipeline 
capacity (ENGP JRP, 
2013b, p. 318). 

The proponent submitted a 
market potential and 
benefit analysis conducted 
by MS (ENGP JRP, 2013b, 
p. 319). 

 

Table C. 2. Evidence submitted by intervenors related to project need referenced in final 
arguments and/or by the Panel. 

Evidence Identified in 
Final Arguments 

Evidence Disputed in 
Final Arguments 

Evidence Referenced by 
the Panel  

Evidence submitted by 
funding participants on 
forecasted increases in 
Alberta oil sands 
production [Exhibit D29-2-
2, D29-2-3, D29-2-4, D29-
2-5 and D133-2-1] 
(Cenovus Energy Inc., 
INPEX Canada Ltd., 
Nexen Inc., Suncor Energy 
Marketing Inc., & Total E 
and P Canada Ltd. 2013, 
p. 1; MEG, 2013, p. 5). 

 Evidence from funding 
participants identified plans 
to increase heavy oil 
production (ENGP JRP, 
2013b, p. 328). 

Evidence submitted by 
funding participants that 
the project would allow 
them to gain access to 
additional sources of 
condensate [Exhibit D29-2-
2, D29-2-3 and D29-2-5] 
(Cenovus Energy Inc. et 
al., 2013, p. 3). 

 Evidence from funding 
participants growing oil 
production seeking diverse 
sources of diluent (ENGP 
JRP, 2013b, p. 328). 
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Pro forma precedent 
agreements and 
transportation service 
agreements signed by 
funding participants and 
ENGP submitted as 
evidence of long-term 
commitments [Exhibit D1, 
D2, D3 and D4] (CAPP, 
2013, p. 14; Cenovus 
Energy Inc. et al., 2013, p. 
2). 

No long-term shipping 
contracts signed for the 
NGP [Exhibit B1-4] (CFN, 
2013, p. 85). 

Funding participants 
executed funding support 
agreements and precedent 
agreements with ENGP for 
transportation on both 
pipelines and associated 
infrastructure (ENGP JRP, 
2013b, p. 322). 

Noted absence of firm 
transportation agreements 
by several parties (ENGP 
JRP, 2013b, p. 328). 

The AFL submitted 
evidence, authored by 
Robyn Allan, that dealt with 
economic effects of the 
project [Exhibit D4-2-49] 
(AFL, 2013, p. 4). 

Evidence by the AFL used 
CAPP’s 2012 analysis 
demonstrated additional 
capacity required [Exhibit 
D4-17] (CAPP, 2013, p. 9). 

 Report filed by the AFL, 
authored by Robyn Allan, 
concluded the project was 
not needed; risk that lower 
supply could lead to 
excess capacity (ENGP 
JRP, 2013b, p. 325). 

Pipeline supply and 
demand analysis submitted 
by CFN showed additional 
pipeline capacity was not 
needed until 2024, and that 
the project would create 
surplus capacity and 
impose costs on the public 
and oil producers [Exhibit 
D35-14-2] (CFN, 2013, p. 
86). 

 Report submitted by CFN 
concluded evidence 
submitted by ENGP in the 
project application failed to 
meet criteria for 
determining project need 
as defined by the NEB 
(ENGP JRP, 2013b, p. 
325). 
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Evidence submitted by 
ForestEthics on availability 
of pipeline capacity 
showed additional capacity 
was not need for several 
years (CAPP, 2013, p. 9). 

 The Coalition submitted 
reports that argued 
production based on 
supply forecast was 
unreasonable and there 
was no risk of a shut-in of 
supply until at least 2020 
(ENGP JRP, 2013b, p. 
326).  

The Coalition submitted 
reports that argued the 
lack of adequate evidence 
in application to show 
market demand (ENGP 
JRP, 2013b, p. 326). 

Evidence submitted by the 
CEP on pipeline capacity 
showed production would 
not exceed existing 
transport capacity until 
2025 [Exhibit D39-3-3] 
(CEP, 2013, p. 5). 

  

 

The Panel’s Conclusions on Project Need 

Export Pipeline 

The Panel found there would be an adequate supply of oil available for the export NGP 

pipeline (ENGP JRP, 2013b, p. 327). The report identified forecasts submitted by the 

proponent that indicated increases in western Canadian crude oil supply were expected 

(ENGP JRP, 2013b, p. 327). The Panel’s recommendation also noted that there was no 

convincing evidence before it that showed there would not be adequate oil supply, and 

that no party took the position that the oil sands would not have been capable of 

producing adequate supply growth to support the pipeline (ENGP JRP, 2013b, p. 327). 

The Panel found there would be adequate markets available for the oil export pipeline 

(ENGP JRP, 2013b, p. 327). The report identified an assessment of the project’s target 

market, Northeast Asia, as having a market potential four times the capacity of the 

export pipeline (ENGP JRP, 2013b, p. 327). The Panel’s recommendation also noted 
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that no party took the position that there would not be adequate markets to absorb 

volumes of oil destined for export (ENGP JRP, 2013b, p. 327).  

The Panel found evidence that suggested pipeline capacity would not keep pace with 

supply and that additional capacity was required to transport oil out of the WCSB (ENGP 

JRP, 2013b, p. 327). The Panel noted that while some intervenors argued the project 

would result in excess capacity no shipper, commercial third party, or government took 

the position that the project would create excess capacity (ENGP JRP, 2013b, p. 327). 

The Panel expressed agreement with the proponent’s assessment that, at the time of 

the recommendation, there was no excess capacity between the WCSB and the west 

coast of Canada (ENGP JRP, 2013b, p. 327).  

Transportation Contracts 

The Panel noted its view regarding the importance of funding support and transportation 

contracts as indicators of market support for a project (ENGP JRP, 2013b, p. 328). The 

Panel proposed that as a condition of project approval, the proponent be required to file 

with the NEB, prior to construction, long-term firm transportation agreements for both 

pipelines that demonstrated sufficient commercial support was secure (ENGP JRP, 

2013b, p. 328). The Panel argued in this case it was prudent and necessary to propose 

setting a minimum required volume of 60% capacity be secured for each pipeline (ENGP 

JRP, 2013b, p. 329).  
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Appendix D.   
 
Public Interest Evaluative Criteria Assessment 
Summary  

The following is a summary of information from intervenor final arguments, the 

proponent’s final arguments, and the Panel’s report that I used to evaluate the Panel’s 

assessment of the public interest. For each cost and benefit I provide: 

• a summary of intervenors’ and the proponent’s views on whether the project will 
have a specific cost or benefit, including whether it was disputed; and 

• a summary of the Panel’s views on whether the project will have a specific cost 
or benefit.  
 

Project Benefits 

1. Oil Price Uplift 
 

Intervenors’ & Proponent’s Views 

Supporters of the project argued the NGP would create an oil price uplift by allowing 

Canadian oil producers to access higher prices for oil and gas assets in Asian markets 

(Cenovus Energy Inc. et al., 2013, p. 2; Strathcona County, 2013, p. 6; World Trade 

Centre Edmonton [WTCE], 2013, p. 9). The proponent stated the project would shift 

supply from the US to the Pacific basins and that this reduction in exports to the US 

would increase the price for Canadian oil in the US market (ENGP, 2013, p. 32). They 

noted the value that market diversification and access to higher prices would have to 

mitigate the effect of pricing discounting on Canadian oil exports (Cenovus Energy Inc. 

et al., 2013, p. 2; ENGP, 2013, p. 390).  

Some intervenors argued that any price uplift for Canadian exports would only last for a 

short time, one to two years at most, and not for the extended length of time asserted by 

the proponent (AFL, 2013, p. 19; CFN, 2013, p. 92; UFAWU-CAW, 2013, p. 15). They 

also claimed that evidence suggested an uplift would stop and prices would drop once 

oil production in Canada increased to equal the amount exported by the NGP (AFL, 

2013, p. 11; Haisla Nation, 2013, p. 86; Pollard, 2013, p. 2; UFAWU-CAW, 2013, p. 6). 
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CFN argued that Enbridge experts stated that world oil markets would adjust to eliminate 

any price differences (CFN, 2013, p. 89). Additionally, intervenors disputed this benefit, 

arguing it was unlikely that oil companies would pay a premium price to ship oil they 

extracted in Alberta down the pipeline to their own refineries (AFL, 2013, p. 10). 

Intervenors identified that proponent experts testified that oil prices were impossible to 

predict, argued revised price predictions do not hold, and stated new crude oil 

discoveries and announcements can result in drops in crude oil prices all the time (Wier, 

2013, p. 2).  

The Panel’s View 

The Panel did not conclude that project benefits would include an oil-price uplift, but did 

conclude the project would provide a benefit to all Canadians by helping oil producers to 

realize full market value for their product (ENGP JRP, 2013b, p. 296). The Panel viewed 

that it was in the public interest to maximize prices for crude oil, and that this would only 

be accomplished when growing supply was connected to markets with growing demand 

(ENGP JRP, 2013b, p. 332). 

The Panel acknowledged the difficulty in predicting project effects on oil market 

dynamics (ENGP JRP, 2013b, p. 296, 332). The Panel noted intervenors raised 

concerns with crude oil price analyses provided by MS and Wright-Mansell (WM), and 

that they argued the results of such analyses were unreliable (ENGP JRP, 2013b, p. 

332). The Panel also expressed disagreement with the position advanced by the AFL 

that the project would cease to provide any economic benefits when it was no longer 

acting as a price-setting mechanism for crude oil (ENGP JRP, 2013b, p. 332). 

2. Economic Growth 
 

Intervenors’ & Proponent’s Views 

Intervenors stated the NGP would create immediate and future economic benefits to 

project regions as well as nationwide (Strathcona County, 2013, p. 5; WTCE, 2013, p. 

8). They asserted the project would increase Canadian GDP, create direct and indirect 

employment opportunities, increase the demand for goods and services, and generate 

revenue at all levels of government (Edmonton Chamber of Commerce [ECC], 2013, p. 

2; Strathcona County, 2013, p. 5; WTCE, 2013, p. 8). WM’s analysis projected the 
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project would increase Canadian GDP by $308 billion, create 907,000-person years of 

employment, increase Canadian labour income by $40 billion and generate an additional 

$100 billion in government revenue (ENGP, 2013, p. 51). MS estimated the project 

would result in net benefits to the Canadian oil industry of $38 billion through 2035 

(ENGP, 2013, p. 53; MEG, 2013, p. 22). The proponent stated that the federal 

government, Alberta and BC governments would benefit the most from the project 

(ENGP, 2013, p. 77).  

Intervenors argued the project would only generate economic gains in the shot-term, one 

to two years at most (AFL, 2013, p. 15; Pollard, 2013, p. 2). They stated, assuming the 

correctness of MS and WM reports, that the project would increase Canadian GDP by 

only $2.3 billion in one year, or $4.6 billion in two years (AFL, 2013, p. 21).  

Intervenors also drew attention to the fact that over 90% of project benefits to the 

Canadian economy were in question because of unreliable and inaccurate price 

predictions by the proponent (AFL, 2013, p. 5; Haisla Nation, 2013, p. 95; Wier, 2013, p. 

2). They argued the MS analysis presented by the proponent aggregated benefits after 

the pipeline reaches capacity, and that any predictions of benefits based on its results 

were inaccurate and unreliable (AFL, 2013, p. 8; Haisla Nation, 2013, p. 88). Intervenors 

claimed evidence presented on economic impacts were characterized by inconsistencies 

and methodological errors (CFN, 2013, p. 88). 

Intervenors further argued that, based on MS and WM reports, the project would not 

increase oil production in Canada and, therefore, would not generate economic growth 

(CFN, 2013, p. 87; UFAWU-CAW, 2013, p. 13;). They reasoned the proponent 

incorrectly presented economic activity as economic benefit, and activity could only be 

considered a benefit in project evaluation if it was incremental, meaning that it would not 

occur unless the specific project was built (CFN, 2013, p. 87). They stated that the 

proponent’s Economic Benefit Analysis was an Economic Impact Assessment, and the 

same activity would occur if alternatives to the project were built instead and cannot be 

directly attributed and considered as a benefit of the NGP (CFN, 2013, p. 87). 

Intervenors argued ENGP’s own evidence indicated alternatives would generate the 

same amount of employment, government revenue, and economic activity (CFN, 2013, 

p. 88).  



143 
 

Intervenors stated that the project would not create more jobs (Fort St. James 

Sustainability Group, 2013, p. 4; UFAWU-CAW, 2013, p. 5). They argued the proponent 

overstated employment numbers that were based on assumptions and poor 

methodology (Haisla Nation, 2013, p. 93; Wier, 2013, p. 5). They claimed an incremental 

analysis would show the project would generate limited employment that would be 

negligible in the long-term (Haisla Nation, 2013, p. 100). 

CFN stated that the results on their CBA showed no scenario where the NGP would 

create a net benefit to Canada, and argued that when they corrected ENGP’s analysis it 

showed a net cost to Canada (CFN, 2013, p. 94). The Province of BC noted that the 

proponent’s CBA also failed to include costs to government (Province of BC, 2013, p. 

46). Intervenors said the benefit to foreign-owned oil companies should be excluded 

from any CBA, and that the proponent’s analysis incorrectly assumed a price benefit for 

foreign owned oil companies as a Canadian benefit (Wier, 2013, p. 3; CFN, 2013, p. 89).  

The Panel’s View 

The Panel identified the NGP could provide substantial positive economic benefits, 

“including more than $300 billion in potential gain to Canadian GDP, approximately $70 

billion in additional Canadian labour income, a gain of $90 billion in government 

revenues, and more than 900,000 person-years of employment” (ENGP JRP, 2013b, p. 

296).  

The Panel acknowledged not all intervenors agreed with the proponent’s estimated 

economic effects of the project (ENGP JRP, 2013b, p. 296). The Panel noted some 

intervenors criticized methods employed by the proponent to estimate the potential 

economic effect of the project, but concluded that the methods used were acceptable 

(ENGP JRP, 2013b, p. 296). The Panel identified several intervenors submitted 

evidence regarding economic benefits, including CFN, the Haisla Nation, the Gitga’at 

Nation, and the AFL (ENGP JRP, 2013b, p. 296). The Panel found evidence submitted 

by CFN on the value of ecological goods and services employed methods still in 

development and was of limited use to decision-makers (ENGP JRP, 2013b, p. 296).  

3. Market Diversification 
 

Intervenors’ & Proponent’s Views 
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Some parties argued that the NGP would provide additional infrastructure to assist in 

diversifying oil markets for Canadian producers (ECC, 2013, p. 2; Strathcona County, 

2013, p. 5; WTCE, 2013, p. 9). They claimed that while the Canadian oil market had 

been strongly supported by demand in the US in the past, this demand growth was 

slowing down, and may not be able to absorb increased imports from Canada (ENGP, 

2013, p. 32). Project supporters argued that expanding access to Asian markets would 

potentially double the size of markets for western Canadian oil producers (Cenovus 

Energy Inc. et al., 2013, p. 2; MEG, 2013, p. 22; Strathcona County, 2013, p. 6). 

Additionally, intervenors argued that market diversification would reduce the uncertainty 

and risk in prices, providing stability for oil (ECC, 2013, p. 2; Strathcona County, 2013, p. 

8). They also argued that this would reduce the vulnerability of Canadian oil markets to 

US energy and trade policy (WTCE, 2013, p. 9).  

Other intervenors argued that diversification of oil markets was not a benefit and that it 

would initiate a simplification of the Canadian economy into a petrostate dependent on 

foreign markets (Wier, 2013, p. 3). They argued that the proponent’s and shippers claim 

that the project would offer diversity and stability were in question due to the lack of 

signed transportation service agreements signaling whether the project would be a wise 

investment (UFAWU-CAW, 2013, p. 2).  

The Panel’s View 

The Panel viewed that NGP would help to maximize prices for crude oil by diversifying 

market access for growing western Canadian crude oil supply to growing markets in the 

Pacific basin (ENGP JRP, 2013b, p. 332). The Panel accepted assessments of the 

proponent and commercial intervenors that stated that reliance on the US oil market had 

led to severe price discounting for crude oil in western Canada and that market 

diversification would help to manage future risk (ENGP JRP, 2013b, p. 332).  

The Panel did not acknowledge intervenors disputed this benefit. 

4. Economic Opportunities for Aboriginal Groups 
 

Intervenors’ & Proponent’s Views 

The proponent stated benefits would be available to Aboriginal groups as part of its 

proposed Aboriginal Economic Benefits Package, which included offers for equity 
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participation agreements with Aboriginal groups (ENGP, 2013, p. 40). The proponent 

argued this would aid in building strong relationships with Aboriginal groups, but would 

also provide them with a steady stream of sustainable economic benefits (ENGP, 2013, 

p. 40). ENGP identified that the benefits package would help fund programs for skills 

development and create employment opportunities for Aboriginal groups (ENGP, 2013, 

p. 80, 302). The proponent argued that adverse effects would only be short-term and 

that economic opportunities would be long lasting (ENGP, 2013, p. 357). They also 

stated that communities along the project corridor would benefit from a Community 

Investment Fund (ENGP, 2013, p. 300). The proponent also stated that it would work to 

maximize construction opportunities for Aboriginal businesses (ENGP, 2013, p. 305). 

Intervenors noted that ENGP evidence reported no full-time operational jobs would be 

available in coastal BC outside of the terminal, and argued that potential jobs for 

Aboriginal peoples would likely be available in response to fulfilling mitigation measures 

or participating in environmental studies (HTC, 2013b, p. 9). Intervenors argued there 

was no evidence that indicated the location or number of potential jobs (HTC, 2013b, p. 

9), and that the information that was available on employment and skills development 

lacked any kind of enforceable targets (Driftpile Cree Nation, 2013, p. 10). Aboriginal 

groups also argued that project related economic opportunities, such as monitoring, spill 

response jobs, or equity offers, would only provide them with short-term benefits 

(Gitga’at Nation, 2013, p. 37; HTC, 2013b, p. 10).  

Some Aboriginal groups argued that the project’s proposed economic opportunities were 

inconsistent with their communities’ values and economic interests (Gitga’at Nation, 

2013, p. 34). The Gitga’at Nation stated that their current economy was dependent on 

the health of the environment, and argued that any benefits they might receive from the 

project would be a result of damage to the environment, such as from compensation or 

jobs in spill response (Gitga’at Nation, 2013, p. 37). The Heiltsuk Nation also asserted 

the reliance of their economy on healthy marine resources and identified the significant 

risk the project posed to these marine resources could not be ignored (HTC, 2013b, p. 

10). The Driftpile Cree Nation (2013) stated that the proponent’s proposed equity offer 

would not be suitable for them, and that any agreement would have to be unique to them 

and address their specific concerns with the project (p. 7).  

The Panel’s View 
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The Panel agreed with the proponent’s view that the project would offer unprecedented 

long-term economic, environmental, and social benefits for Aboriginal groups (ENGP 

JRP, 2013b, p. 296). The Panel noted the proponent made commitments to encourage 

the participation of Aboriginal businesses and communities in the project as well as help 

them to qualify for these potential opportunities (ENGP JRP, 2013b, p. 296). The Panel 

also acknowledged the proponent’s commitments to provide equity sharing with eligible 

Aboriginal groups, as well as employment and training services (ENGP JRP, 2013b, p. 

296).  

The Panel failed to address disagreements in evidence concerning economic 

opportunities for Aboriginal groups. 

Project Costs 

1. Environmental Risk 

Intervenors’ & Proponent’s Views 

Several intervenors identified the project, if approved, would have a significant adverse 

effect on environmental conditions within and around the project area. Intervenors stated 

that the project would pass through socially and ecologically important salmon habitat 

along the Skeena river system and would put salmon species and habitat at risk (NIBR & 

FOMB, 2013, p. 5). They argued the project could damage important habitats for fish, as 

well as marine mammals and birds (Cullen, 2013, p. 6). Intervenors argued the project 

would have a significant impact on marine mammals, including those protected by the 

SARA (NCCS, 2013, p. 4). Intervenors also stated that the project would negatively 

impact forest habitats for woodland caribou and grizzly bear (Cullen, 2013, p. 6). 

Intervenors argued the NGP presented a significant risk to the survival of woodland 

caribou herds in Alberta and BC, in particular the Little Smoky range (SRFN, 2013, p. 2). 

Intervenors also expressed concern with the potential for marine traffic to introduce non-

native species to the region (Gitga’at Nation, 2013, p. 23).  

Intervenors further argued the proponent failed to consider the cumulative effect that 

development would have on habitats for recovering and at-risk species in the region 

(Kitimat Valley Naturalists, 2013, p. 1). Intervenors claimed the project would affect 

thousands of hectares of important and highly sensitive ecosystems, including boreal 
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forests, grasslands, shrub lands, river valleys, riparian areas, wetlands, and coastal 

marine ecosystems (SCN & ECN, 2013, p. 2).  

Intervenors stated that ENGP excluded many environmental costs from its benefits 

analysis (CFN, 2013, p. 94; Haisla Nation, 2013, p. 103; Wier, 2013, p. 4). Examples 

they provided included the loss of environmental goods and services, erosion of natural 

capital, air and water pollution, loss of tourism and fishing resources, and the 

introduction of invasive species (Haisla Nation, 2013, p. 103; Wier, 2013, p. 4).  

Other intervenors argued Enbridge had significant expertise in environmental protection 

and were confident in the proponent’s ability to mitigate any potential environmental 

damage resulting from the project (ECC, 2013, p. 5; Strathcona County, 2013, p. 9; 

WTCE, 2013, p. 4). The proponent argued that any effects on the marine environment 

from routine operations at the Kitimat Terminal would be manageable (ENGP, 2013, p. 

200).  

The Panel’s View 

For the Panel’s conclusions on the project’s potential risk to the environment, see 

Appendix B. 

2. Oil Spill Risk 

 

Intervenors’ & Proponent’s Views 

Intervenors argued an oil spill would have serious costs for the public, communities, and 

the environment. Intervenors argued the project posed a significant oil spill risk to both 

coastal and in-land regions (Kitimat Valley Naturalists, 2013, p. 3; UFAWU-CAW, 2013, 

p. 1; Wier, 2013, p. 38). Intervenors asserted that the proponent failed to consider how 

immediate areas would be affected after an oil spill (SCN & ECN, 2013, p. 23). They 

argued lasting damage would occur if there was an oil spill (SCN & ECN, 2013, p. 32). 

Aboriginal groups stated that evidence existed to support their concerns of 

contamination in food and water supplies from an oil spill (SRFN, 2013, p. 15). They 

argued travelling farther for healthy sources of food increased costs and discourage 

members from continuing traditional practices (SRFN, 2013, p. 20).  The Heiltsuk Nation 

argued an oil spill would destroy many economic opportunities for them (HTC, 2013b, p. 
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5). Also, that it would seriously affect their ability to harvest herring spawn on kelp and 

presented a serious risk to passing their culture on to future generations (HTC, 2013b, p. 

7; HTC, 2013c, p. 3). Haida Nation argued an oil spill would have destructive impacts on 

habitat and marine resources that played a key role in their culture (CHN, 2013, p. 13). 

The Province of BC argued that evidence regarding the pipeline route, Enbridge’s spill 

record, the nature of the product to be transported, and the conceptual nature of the 

proposed project plans did not support the proponent’s assertion that it was capable of 

world-class spill response (Province of BC, 2013, p. 37). 

Intervenors argued Enbridge had a poor reputation concerning pipeline safety and spill 

response, and questioned its ability to meet public safety and environmental protection 

commitments considering the company’s numerous pipeline spills, including the 2012 

Kalamazoo spill (Cullen, 2013, p. 3; Fort St. James Sustainability Group, 2013, p. 6). 

Intervenors argued ENGP failed to provide plans that detailed spill response and 

mitigation, and were therefore unable to assess its effectiveness or feasibility (CFN, 

2013, p. 115). Intervenors stated that there was no consensus on how spilled bitumen 

would behave in water following a spill (Wier, 2013, p. 9).  

Several intervenors disputed this cost, and argued that any spills resulting from the 

project would be small and manageable (ECC, 2013, p. 5; WTCE, 2013, p. 4). They 

asserted that tanker operations on the BC coast have excellent safety records, and use 

well-developed systems and practices that are some of the best in the world (CAPP, 

2013, p. 30). The proponent argued evidence indicated that in the unlikely event of an oil 

spill resources would be available to remediate any effects and compensate for any 

damage incurred (ENGP, 2013, p. 78). The proponent stated that the project could be 

operated in a safe and reliable manner (ENGP, 2013, p. 125). They argued their 

commitments would reduce the risk of a marine tanker spill to almost zero (ENGP, 2013, 

p. 296). 

The Panel’s View 

For the Panel’s conclusions on the project’s potential oil spill risk, see Appendix B.  

3. Risk to Aboriginal Communities and Culture 

 

Intervenors’ & Proponent’s Views 
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Intervenors argued the project would impose a cost on many Aboriginal communities, 

affecting their culture and traditional practices. Intervenors stated that the project would 

negatively impact resources important to the culture and communities of Aboriginal 

people living on the coast as well as further inland (CHN, 2013, p. 17; HTC, 2013b, p. 7; 

NCCS, 2013, p. 4; SRFN, 2013, p. 2; Wier, 2013, p. 20). Intervenors expressed concern 

that project effects would precipitate further destruction of culturally significant species 

(CHN, 2013, p. 17). This included cetaceans (NCCS, 2013, p. 4), and grizzly bears and 

caribou (Wier, 2013, p. 20).  

Member of Aboriginal communities expressed concern with how project development 

would affect their traditional lands and practices, including the effect the project would 

add to the cumulative effect from development that they had already experienced (SCN 

& ECN, 2013, p. 12). Swan River First Nation (2013) argued the project would adversely 

affect health and socio-economic conditions in their Nation by limiting members’ ability to 

use land and access resources, but also by threatening the quality and safety of 

traditional food sources (p. 2). Gitga’at Nation (2013) argued the project threatened their 

traditional practices and questioned how they would be able to continue to exercise them 

in their traditional territory (p. 25). Heiltsuk Nation argued the project could lead to a loss 

of traditional knowledge, such as traditional fishing practices and harvesting locations, 

that could take generations to recover (HTC, 2013b, p. 12). Other Aboriginal groups 

argued the project would adversely affects their established aboriginal and treaty rights, 

including their right to hunt caribou (SRFN, 2013, p. 2; SCN & ECN, 2013, p. 7). 

Intervenors argued the disproportionate share of costs that First Nations would 

experience was not in the public interest (CFN, 2013, p. 100; HTC, 2013b, p. 9). They 

argue the ENGP’s cost benefit analysis failed to consider the effects to Aboriginal 

communities or incorporate Aboriginal Traditional Knowledge, and showed a 

disproportionate benefit to oil and gas producers (CFN, 2013, p. 101; Gitxaala Nation, 

2013, p. 155).  

The proponent stated that it had provided details concerning how potential effects on 

Aboriginal traditional practices would be mitigated (ENGP, 2013, p. 357). The proponent 

also argued that any adverse effects the project would have on established Aboriginal 

rights would be minor and short-term (ENGP, 2013, p. 357).  
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The Panel’s View 

The Panel noted that some Aboriginal groups could experience negative impacts from 

the project, but claimed they would likely be only short-term or temporary effects (ENGP 

JRP, 2013b, p. 50). The Panel argued that no industrial development could occur 

without impacts (ENGP JRP, 2013b, p. 50). The Panel concluded project construction 

and operations would not have a significant adverse effect on the ability of Aboriginal 

groups’ use of land, water, and resources for traditional purposes (ENGP JRP, 2013b, p. 

50). 

The Panel stated it did not share the view of some Aboriginal groups that argued the 

project would eliminate opportunities for them to maintain traditional practices (ENGP 

JRP, 2013b, p. 49). The Panel decision accepted evidence that showed that multiple 

uses in the PDA would be compatible (ENGP JRP, 2013b, p. 48). It also noted large 

vessel traffic and commercial activity already occurring in the region and that Aboriginal 

groups were still able to use these areas for traditional purposes in spite of the increased 

traffic (ENGP JRP, 2013b, p. 48).  

The decision acknowledged evidence submitted during the review process by Aboriginal 

groups as well as the proponent and other intervenors, and stated it considered the 

importance of Aboriginal traditional knowledge and practices occurring in traditional 

territories in its deliberation (ENGP JRP, 2013b, p. 48). The Panel found the approach 

and methods used by ENGP to assess potential impacts on Aboriginal interests were 

acceptable (ENGP JRP, 2013b, p. 49). 

4. Macroeconomic Impacts to the Canadian Economy 
 

Intervenors’ & Proponent’s Views 

Intervenors argued if the project increased the price of bitumen it would also increase 

the value of the Canadian dollar, which would cost Canadian manufacturing and export 

markets (AFL, 2013, p. 3; Wier, 2013, p. 3). Parties argued that a higher value dollar 

would affect sectors of the economy competing on the world market, including 

manufacturing and commercial fisheries, by making products less marketable and, 

therefore, less profitable (AFL, 2013, p. 3; UFAWU-CAW, 2013, p. 30; Wier, 2013, p. 3).  



151 
 

The proponent argued that evidence indicated the project would not have an adverse 

impact on the Canadian economy (ENGP, 2013, p. 62).  

The Panel’s View 

The Panel acknowledged the AFL submitted the project would result in negative impacts 

to the Canadian economy, including the loss of jobs, government revenue, income, and 

lower GDP because of inflation from higher oil prices (ENGP JRP, 2013b, p. 290). The 

Panel also acknowledged views of ENGP that these were erroneous assumptions of 

project effects made by the AFL (ENGP JRP, 2013b, p. 293). The Panel expressed 

disagreement with the AFL’s view that the project would negatively affect the Canadian 

economy in the long run (ENGP JRP, 2013b, p. 296).  

5. Impede Canada’s Upgrading and Refining Industry 

 

Intervenors’ & Proponent’s Views 

Intervenors stated that approval of the NGP would come at a cost to the Canadian 

upgrading and refining industry, and argued that upgrading crude oil rather than 

exporting it would produce a greater benefit for Canada (AFL, 2013, p. 3). They argued 

project approval would come at a cost to the development of new upgrading and refining 

facilities, as well as new research and development (AFL, 2013, p. 27). Intervenors 

stated that having a sustainable secondary sector of upgrading and refining would create 

more employment opportunities and generate more GDP than if the NGP were approved 

(AFL, 2013, p. 2; CEP, 2013, p. 1; UFAWU-CAW, 2013, p. 16). They argued the project 

would cost Canada by exporting long-term high paying jobs to other countries (AFL, 

2013, p. 2; UFAWU-CAW, 2013, p. 16). Intervenors additionally argued that the project 

would hurt upgrading and refining facilities in eastern Canada by reducing the availability 

of oil from the west (CEP, 2013, p. 2; UFAWU-CAW, 2013, p. 17). They argued it was in 

the public interest to ensure these facilities meet their refining needs, and identified that 

they relied on foreign oil to operate (UFAWU-CAW, 2013, p. 17). Intervenors identified a 

higher price for oil would not benefit the Canadian oil refining industry (Province of BC, 

2013, p. 46). Intervenors suggested that supply restrictions and international pricing 

would impact the price of crude purchased by Canadian oil refineries, and presumed that 

this additional cost would be passed on to consumers (Wier, 2013, p. 3).  
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Others argued there was no evidence to support the position that project approval would 

discourage the construction of new upgrading and refining facilities, or that facilities 

would be built if the project was not approved (Cenovus Energy Inc. et al., 2013, p. 4; 

ENGP, 2013, p. 63). They argued that facilities are built when it is economical to do so, 

and that oil producers would make decisions to build or not build new facilities 

regardless of the status of the NGP (CAPP, 2013, p. 6; Cenovus Energy Inc. et al., 

2013, p. 5). They asserted that there was no evidence that approval of the project would 

leave Canadian refineries without a supply of oil (Cenovus Energy Inc. et al., 2013, p. 5). 

The proponent argued there was unlikely to be any market demand for additional 

upgrading facilities in Canada regardless of whether or not the NGP was built (ENGP, 

2013, p. 63). Intervenors identified that previous NEB decisions had not found there to 

be any support for this position (CAPP, 2013, p. 15).  

The Panel’s View 

The Panel acknowledged the AFL and the CEP expressed concern regarding this 

potential project cost, and agreed that it was a valid matter to examine related to the 

public interest (ENGP JRP, 2013b, p. 335). However, the Panel stated it was not 

convinced by the evidence presented that new pipeline infrastructure would hinder 

operation of Canada’s upgrading and refining industry (ENGP JRP, 2013b, p. 335). The 

Panel also stated that it was not convinced by evidence that refineries would experience 

shortages in supply (ENGP JRP, 2013b, p. 335). The Panel noted that no commercial 

party involved in upgrading or refining in Canada argued that the project would hurt their 

operations (ENGP JRP, 2013b, p. 335).  

6. Surplus Oil Pipeline Capacity 

 

Intervenors’ & Proponent’s Views 

Intervenors argued evidence indicated the NGP would create surplus pipeline capacity 

and incur additional costs to both oil producers and the public (CFN, 2013, p. 85; SRFN, 

2013, p. 20). They argued evidence indicated no additional capacity was needed until 

2024 (CFN, 2013, p. 36; CEP, 2013, p. 5). Intervenors also stated that surplus export 

capacity would make it harder for domestic refineries to secure supplies (CEP, 2013, p. 

5).  
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Intervenors argued that forecasts indicated significant growth in Canadian crude oil 

production would require additional transport capacity (CAPP, 2013, p. 6). They claimed 

that capacity was not keeping up with growth in production, and this was a serious 

concern for the public, oil industry, and governments (CAPP, 2013, p. 8). The proponent 

argued that oil producers were currently losing potential revenue because of a lack of 

pipeline transportation capacity and higher cost transportation alternatives (ENGP, 2013, 

p. 33).  

The Panel’s View 

The Panel acknowledged several parties argued the project could create excess 

capacity (ENGP JRP, 2013b, p. 327). The Panel viewed that determining the need for 

additional pipeline capacity was complex (ENGP JRP, 2013b, p. 327). The Panel 

accepted ENGP evidence that there was no surplus capacity at the time (2013), that 

capacity was not keeping pace with the growing supply of oil, and that additional 

capacity was required (ENGP JRP, 2013b, p. 327). The Panel noted that crude oil 

shippers bear the most direct costs and benefits on this type of project and that no 

commercial party, shipper, or government intervenor took the position that project would 

create excess capacity (ENGP JRP, 2013b, p. 327).  

7. Additional Costs to Canadian Tax-Payers 

 

Intervenors’ & Proponent’s Views 

Intervenors argued the corporate structure of ENGP limited liability and they expressed 

concern that in the event of a serious oil spill tax-payers would be forced to cover the 

costs for clean-up (Haisla Nation, 2013, p. 7; Wier, 2013, p. 3;). Intervenors also claimed 

that project analysis ignored infrastructure costs associated with the project and that it 

would fall on the federal and provincial government to cover the costs (Wier, 2013, p. 3). 

Intervenors expressed concern that construction and operation costs for additional 

navigational aids would be fully, or at least partially, paid by Canadian tax-payers (Fort 

St. James Sustainability Group, 2013, p. 5; Haisla Nation, 2013, p. 112).  

There is no indication that this cost was disputed in evidence.  

The Panel’s View 
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The Panel acknowledged concerns raised regarding project effects could strain existing 

infrastructure, but found its conditions in combination with the proponent’s commitments 

would effectively address any effects communities might experience on their 

infrastructure and services (ENGP JRP, 2013b, p. 278).  

The Panel found an existing regulatory regime in place for the costs related to spills 

occurring in the marine environment (ENGP JRP, 2013b, p. 114). The report 

acknowledged parties were concerned that the cost of a marine oil spill could exceed 

funds available, but noted that evidence indicated that since establishment of the 

Supplementary Funds in 1992 no spill worldwide has exceeded total funds available 

(ENGP JRP, 2013b, p. 114). The Panel noted it would impose a liability condition to 

cover any spill along the pipeline route or from the terminal into marine water (ENGP 

JRP, 2013b, p. 114).  

8. Socio-Economic Conditions of Project Adjacent Communities  
 

Intervenors’ & Proponent’s Views 

Intervenors argued the project would have negative effects on socio-economic 

conditions of communities located around the PDA. Some expressed concern with the 

impact an oil tanker spill would have on the ability of fish-dependent coastal communities 

to make a living (UFAWU-CAW, 2013, p. 21). They argued that BC coastal communities 

would bear a disproportionate amount of the risks and costs from the project (UFAWU-

CAW, 2013, p. 27). Others expressed concern with the impact the project would have on 

salmon returns further inland (Wier, 2017, p. 13). Intervenors argued the project posed a 

risk to rivers, fish, and wildlife, as well as to communities’ way of life and the social fabric 

that define them (Wier, 2017, p. 1). Several Aboriginal intervenors identified the cost the 

project would have on the marine and coastal environment would also affect their 

communities’ social identity and economic livelihoods (HTC, 2013b, p. 7; CHN, 2013, p. 

46; Gitga’at Nation, 2013, p. 25; Kitasoo/Xai’Xais First Nation, 2013, p. 4) 

The proponent argued they had proposed substantial mitigation measures and made 

significant commitments to spill prevention and emergency response that would help to 

prevent any potential negative effects on economic activities and traditional uses 

(ENGP, 2013, p. 357). The proponent stated that there would be opportunities for 

Aboriginal groups to provide input on site specific mitigation measures to manage 
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potential effects on traditional and cultural practices (ENGP, 2013, p. 139). The 

proponent argued that the proposed Fisheries Liaison Committee would help to alleviate 

any conflicts or potential concerns between marine fisheries and project vessels, as well 

as establish appropriate levels of compensation (ENGP, 2013, p. 216). The proponent’s 

compensation for adverse effects on fish habitat was an establish mechanism to mitigate 

unavoidable effects (ENGP, 2013, p. 134). 

The Panel’s View 

The Panel recognized the project could have adverse socio-economic effects to 

communities located along the coast and the pipeline route (ENGP JRP, 2013b, p. 296). 

It acknowledged that concerns were raised that the project could have negative effects 

on economies or communities’ livelihoods because of malfunctions or accidents (ENGP 

JRP, 2013b, p. 296). 


