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ABSTRACT

The objective of this thesis is tolexamine the energy
pélicy changes relating to natural gas which occﬁrred in
British Columbia during the period 1972-75. fhe thesis also
attempts to define the manner in which the policies'were.carried
out and to determine their ultimate effectiveness.

There were two major problems in this area of public
policy whiéh faced the New Democratic Party government which
took office in 1972. 1In the first instance, the constitutional
parameters of resource ownership and control had to be defined
in order to draft effective and iegal energy pdlicy. Secondly,
Vﬁthe practical issue of persuading the natural gas ihdustry to
accept government measures which would impose restrictions on
the free market operation of the industry was a major political
challenge.

The constitutional ‘analysis outlines the legal 'state of
the art' with respect to resouree.ownership and contrél as of
1972 and updates it in view of thé recent Cigol and Potash cases
in Saskatchewén. The Energy Act and its subsequent application
are then-viewed‘against this legal background and in light of
the economic conéitions that led to the Act's introauctidh;

The applicafion ‘of the Act proved initially to be
difficult and inconsistent, mainly ag @ result of the changing. -
conditions caused by the changes in energy policies thrpughouti
the world at the time, the basic differences in philésdpﬁy 
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‘between the industry and the provincial government, and the
resource-taxing conflicts between B.C. and the federal governe‘
ment. The development of an éffective natural gas policy |
necessitated several re-examinations of government/industry
relationships which are seen in contrast to policies of the
federal government and those of othér pfovinces. In conclusion,”
it is contended that the energy policy changes brought about by

the N.D.P. between 1972 and 1975 were constitutionally sound

e

and economically effective.
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gas, and especially its capacity to attract revenue from foreign sources.

’ INTRODUCTION 7 Y

The natural gas industry is one of tﬁe most lucrative and-significant
business activities in British Columbia. The revenue accruing to B.C.% from
the sale of natural gas amounts to hundreds of millions of dollars anmnually,
and is lncreasmg ‘every year. As well as pi'oviéing revenues, the substantial
natural gas reserves within the province pramote a sense of domestic enexrgy
securirty. In recent years, however, the province has become aware that
natural 'gas is a non-renewable, depleting asset that requires carefuli
ﬁanagenent. in order to maximize its benefits both over time and in money.
This was not éllways,,,\_so. For the first two decades of its existence in
British Columbia, naétgral gas and petroleum exploration, development, and
production had been ignored by the province, its importance paled in
camparison to that of the big-money industries of forestry, nﬁ_/ning, fisﬁing,
and tourism. This careless attitude toward petroleum development encoﬁraged
the evolution of an econamic chimera whose brinciéal goal was to'export as
much natural gas to the United States as possible. In these early years, the
province and the federal government indulged the industry to such extremes
that exports of natural gas were committed in prodigious amounts and at
bargain prices, thus Creating the fomdation: for future gas shortages in
British Eolunbia.

In ﬂue 1960s, the people of B.C., and particularly the Social Credit
govermment of the day, grossly underestimated the future value of natural

\

That natural gas would eventually became one of the province's main Sources

of foreign currency was far from the minds of a government and populace which

used readily accessible foreign oil to fuel fché 'good life'.
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Confused though the policies and times were initially, the -19765

have proven to be a decade of burgeom_ng energy awareness, and the programs
that have been msutut;d will detemu.ne for years to come the economic
climate in th.ch Brltlsh Colurbians lrye_. Prov:LnCJ.al awareness of the real
value of domestic energy suppliesswas inaugﬁrated; however hurbly, in 1972 .
when the New Derrocratlc Party under the leadershJ.p of Dave Barrett defeated¢ o
for the first time the government: of the aglng W.A.C. Bennett. The d_nlt;al
recognltlm of energy ‘problems brought about by the exposure to a new form |
of poiitical thought at the provincial level was further established J.n the
public's mind by the Arab-Israeli war in 1973 and the increased nationalism
of the member states of the Organization of Petroleum Exporting Comrtries.
Togeﬂier, these factors increased the province's desire to attain a greater.
degree of energy security. - Consequent}y, under the directipn of the N.D.P.,
rational energy policies were eventually drafted to deal with this need,

| The N.D.P. government was faced with two major problems: draftlng
legislation that was within the parameters of p;ov1nc1al jurisdiction; and .
encouraging and controlligy the naturel gas industry in such a manner that
bothr enterprisé and the public demand for conservation and increased
revenues were satisfied. In the first :Lnstance, the make-up of the
_ Canadian Constitution is such that major resource inffiatives on behalf of
either the provinces or the federal government 'jrmediately attract closei
‘scrut.i.ny. The tax bases of both lewvels of government depend heavily on
resource industries and, while the Brit'ish:North America Act recognized this
and delineated the responsibilities, the Act Was, by nature, unable to deal -
with all classes of cases that were to arise.in the future. The '
acceptability of much of the legislation passed in, recent decades-would have been

more appropriately dealt with at the political level through negotiation
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between the federal and prov1n01al governments rather than beJ_ng left to the

Judlc:l.ary to decme The courts have exercised an mordlnate amount of

authority in effecting policy by deciding cases which are formulated in

such cdrplex’ terms (in’lengthy jl)dicialdecisiens which often express both -

‘concurring and Im.norlty opinions) as to be exceedingly difficult to
- ,J.ntexpret through reference to the B.N.A. Act.
In the 19705, the balance of resource and econamic power began to
shift from eastern o west_ern Canada,a and wlth it came changesr in the
_ Canadian consttutlonal environment. The traéitimai and long-accepted

legal parameters of resource control began to be challenged by the western

prov:.nees in the most :Lnnovatlve manner. The very real rlsk attendJ_ng tl;ese

actlons was the potent.l.al unoonst_ltut_lonallty of new nesource leglslatlon.

The N.D.P. in British Columbia recognized this danger and made great K

efforts to draft its energy policies in accordance with accepted judibial

precedent, so far as these could be readily understood and applied to new

problem situagions.

The fact that the province was able to accomplish such a task and - -

still maintain its taxing position was almost unique considering the
tribulations that other provinces endured. .British Colunbia was able to
achieve its goals with anly slight variations in the well-established
divisions of aufhoz.;j\ty between thp p}'gw.nces and the federal gove:mment
The second issue that the new government had to deal with, and fhe
one which was to cause themost preblem“s, was the precise method ef
diverting increasing profits from the sale of natnral gas to the prov:mce

without having to increase the payments to the producers or the federal

government and without adversely affectlng the exploration climate. In this

/
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respect, the N.D.P. government failed in their initial att;elrpts and, only -
after much campromise, succeeded toward the end of their period in office.
They misread the determination of the natural gas industry to gamer a
sUbstahtial”iFéhé}';e of the revenues; and they erred in comprehending the
market forcég é;at were at work in the petroleum industry on both the micro
aﬁd ftlacro level.

The N.D.P. were, however, thé first provincial Party to attempt to
gain solid.control of the B.C. petroleum industry, and before they lost
power to a re-vitalized Social Credit‘ Party in 1975, V’they had instituted
policies which were later to be adopted almost who]fij;f” by the Social Credit
governnent. | ‘ .

This thesis examines the oonstitutionélity of the British Co_lu:rbia
enerqgy legislation and the implementation of the lng,slatJ.ve policies and it
also sheds some light on the complex synthesis of busj;ness and politics in
Canada 1n general and the province in particular durlng the early 1970s.
This fascmatlng J.nterplay of various business and governnent interests,
never more starkly evident than during the term of the SQcial Democratic
government of 'the N.D.P., will be analysed with a view to determining the
legality, social value and public acceptability of the provincial natural
gas policies introduced between 1972 and 1975.

Much of the history of this ri)eriod has been written in newspapers,
periodicals, journals, and governnent reports rather than in publications,
a.ﬂd these forms of commmication generally deal with facts and figures on
rather narrow issues rathér than the camplete énd cerebral analyses of
politicaf an:i social evggté.* Consequently, it is often left up to the

reader to draw conclusiefis on incomplete supporting evidence. The paucity

{
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of bocks on the N.D.P. perlod is quite surprising considering the radlcal
change in approach to governnent in BrltlSh Colunbla that resulted from their
1972 election win. In addition, the constitutional and industry issues
relating to natural gas were not of great importance during either the 1972
or 1975 elections. As a result, there was relatively little media coverage
which may have indicated acceptance or rejection of the policies.

As a consequence of the lack of public infouuation, research for.
this thesis relied heavily on primary information sources fram business and
govexnnentlagencies and through personal interviews and discussions with
several key individuals connecued with the legal and business aspects of
energy policy in British Columbia. This information isiplentiful and
provides a substantiaI‘basis‘for achieving the paper's objectives. ‘

In Chapter 2, the constitutional basis for provincial ownership and
control of natural resouroes is discussed in the light of severall;_‘lr_egal
cases that have been adjudicated in the Supreme Court of Canada and tﬁe ?
B.C. Court of Appeal. With this informationyas a background, it is much
easier to understand the subsequent resource battles that emerged in
coincidence with the energy crisis.

‘The events that led to the introduction of the B.C. Energy Act are
examined in Chapter 3 along with an explanation of the Act itself. Not
only do the eyeuts of the early 1970s show the need for powerful energy
legislation, but the ties that the Act has to earlier legislation that'has
been teted in the Supreme Court show the undisputed constltutlonallty of

- ®the legislation. The appllcatlon of the Energy Act and Regulations adopted
under its enabling powers are discussed in Chapter 4 with the abjective of
determining their value to the province in terms of financial returns and

awareness of the need for conservation.
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Notes. to Chapter 1

1"Way Seen to 'Incredible Riches'," Vancouver Province,
(August 29, 1979), p.D3. » e




CHAPTER 2
S

;The'Constitutional Basis For British Columbia's Energy,Poliéz

l

Tne {sSsue of ownership and control of natural resources in Canada has
long been a bone of contention between the federal government and the
provinces. The provinces claim that control over damestic resources and
related econamic infrastructure is vital for long—terﬁleconomic'survival and
self-expression within Confederation. Given the fact that incame fram
exploitation of natural resources” is one of their major sources of»revenue,
it is not surprising that the provinces have proven to be generally more °
conservative and cautious than the federal government in their use of
domestic resources. For'sone_it may be their only major source ot income
and to place it inrthe hands of a federal government that may divert the
revenue to other areas could prove to be samewhat self-destructive for the

provinces. In particular, most energy resources, as depleting assets, are

much less forgiving of econamic misjudgments than are other renewable

. resources such as agriculture and forestry and, as such, demand provincial

control.

. On the other hand,‘it‘cannot be disputed that, for taxation purposes,
the federal governmment requires jurisdictional powers over certain areas of
the econamy in order to equalize economic opportunity between;the rich and
poor provinces. The Canadian Supreme Court (and before it the.Jud1c1al
Committee of the Prlvy ‘Council in London) has exercised the partlcularly
difficult role of trying to reconcile -these two interests through the
interpretation of the British North America Act of 1867.

The B.N.A. Act, which formally outlines the areas of responsibility
between the federal government and the provinces, has been the object of

-]
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much discussion and analysis with. respect to natural resources. The

original Act has been amended several times in an effort to clarlfy

questionable points. The most recent important change occurred in 1930 when

* the 'Resources Agreement' gave the western provinces control over public

lands and natural resources within their boundaries, hitherto under the
1

jurisdiction of the federal government.

The Act is, in fact, a constitution, even though as a formal,
judicial matter it is, in its histerical origins, a Statute of the Imperial '
(Britis‘ﬁ) Parliament in ILondon. Héwever, the key to the B.N.A. Act, as

law-in-action, is how it has been interpreted and applied by the judges

%

over the years. ‘
Interpretation of the Act canbe separaté’d .J"_nto three main periods

of time; from Confederation to the mid-1890s, the mid-1890s to the late

1930s, and from then until-the present. As Dr. Edward McWhinney explains

in his book Quebec and the Canadian Constitution,2 the Act was viewed rather

broadly during the first and last of these periods, as far as the powers’f of
the federal government were concerned. The government was given residual
powers that related generally to "Peace, Order, and good Government of
Canada" under Section 91, the predominant source of federal authority.
When the Privy Council, or the Supreme Court of Canada ’a_fter 1949, settled
constitutional issues during these two periods, they tended to centralize
authority in the hands of the federal government. .On this particular
judicial vein the "twenty-nine specific heads of federal legislative power
enumerated in Section 91 were merely illustrations of the general power. n3
By the same token, it was assumed that the provinces' powers were

limited specifically to those headings stated in Section 92, including
N
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92 (13) 'Property and Civil Rights in the Province' and 92 (16) 'Gene/ally
all matters of a merely local or private Nature in the Prov1nce .

The period between the mid-1890s and the late 19308 witnessed a
reversal of the Privy Council tendencies of the post—Confederation period.‘,

Under Lord Watson and subsequently Lord Haldane, the powers of the federal

-government were viewed rather restrictively, being limited to those areas

x;vhich in no way 'trenched' upon the authority of the provinces.

Far from being an arbitraxy develcpment, the judicial tendencies of
these periods paralleled, to a large extent, the development of Canada and
the political realities of the times. Aﬁ’ﬁtrong federal power was ﬁeeded Y
during the early expansion west after Confederatlon, while from the 18905

omwards Laurier looked increasingly to a recognitié;n of provincial powe;:s,,\ :
o 5F

and provincial rights. ’ \ ‘*
There are several mportant factors deallng with the treatment ofx =
constitutional issues that Wlll shed light on cases discussed below.
Interpretation of the Act is not hampered by rules of evidence as in a trial
situatign, but legal precedent does play an important role in defining
precise meanings of terms and expressions, especially when breaking new
constitutional ground. Ofte/rT,/ precedents are scarce or non—e:jistant and[the
courts must determine to the best of their ability the Act'é original ir;tent,
keeping in mind that constitutions do change with society over time and that
this may influence how a court views the original intent. This is an
extremely- dellcate phase of constitutional law and faulty argume.nts ‘on
behalf of one party may penranently alienate that party's interests under the

constitutiork W.R. Lederman, in The Courts and the Canadian Constitution,4

explains that the variety and uniqueness of actians braught before the

't
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/}ﬁudiciary often decry the utility of previous decisions for the current
’ case. New laws, for example, whether federal or provincial, may have
considerable impact on the appliéability of a particular precedént. Past
precedents are bench-marks and not necessarily controlling as to decisions
iﬁ future problem situations. | |
Against tﬁis backdrop of delicatevlegal qppliéation, British
Coluwbia and the federal government have attempféd'fo resQlVe the problén(‘if‘
of the precise delineation of prqvihc}al bQuhaaries (thus the:owneréhip of
submarine mineral deposits) and'jurizgig%ibnal_cdﬁfrol over develqpment and
narketing(of resources in‘general. iThére is no doubt that ﬁ,cf”ﬁas been
grantéd the same rights within théfﬁ;N.A. Act as any other province,
parti;ularly in respect to ndEUral resources. This does not define, however,
what the rights entail.
The provisions in the B.N.A. Act, 1867 'shall... be applicable
to British Columbia.in the same way and to the like extent as
they apply to the other provinces in the Dominion, and as if
'thg Qolony of'British Columbiashad been one of the Provinces
originally united by the Act.'
The B.N.A. Act has slowly evolved since 1867 but this maturation
has not necessarily clarified the jurisdictional divisions of legislative
campetence set out in the Act. The arguméggé\Fhat are:Pow being heard
before the courts are infinitely more precise éEEh they were one hundred
years ago. The impact on the various levéls of government, though, has
béen maintained through the escalating significange of formerly
unappreciated issues and the development of new ones. In other words, the
; issuié of law are, today, as important to the cambatants as they were at
Confederation despite the fact that the Articles of Confederation may now>
be more precisely defined.

S

There seems to be little4%3estion that the B.N.A. Act gives
}
]
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unfettered c»nkﬂﬁgggp of all resources situated within a province to that
province. Sectiénaib9,states: A

. All Lands, Mlnes, Minerals, and Royalties belonging to the

_ several prov1nces of Canada, Nova Scotia, and New Brunswick
at the Union, and all sums then due or payable for such
Lands, Mlnes, Minerals, or Royalties, shall belong to the
several prov1nces of Ontario, Quebec, Nova Scotla, and New
Brunswick in which the same are situate or ‘arise, subject to
any ‘Trusts existing in respect thereof, and to any interest
other than that of the province in the sane

ﬁsfj’ The Terms of Union between'B.C. and Canada, as well as the Bripish
North America Act of 1930, afforded B.C. the sané\rights. Section 92 (2),
'Direct Taxation within the Province in order to éhe Raising of a Revenue
for Provincial Purposes', and 92 (5), 'The Nhnagemént‘and Sale of the
Public Lands belonging to the Province and the‘TinEeﬁ and Wood thereon',
also appear to give unbridled ownership and control (which is not defined,
but where it does not infringe upon the authority of the federal goverﬁnené)
over the various resources to the province. Two major questions remain,
however : what is the province's range of control over certain peripheral////
activities related to natural resources - namely, over production,
transportation, pricing and marketing; and, what is the extent of
provincial territoriality?
On the ocontrol and marketing of resources within a province,
Gerard IaForest states:
The entire control, management, and disposition of the Crown
lands, and the proceeds of the provincial public domain and
the casual revenues arising in the provinces were confided to
the executive administration of the provincial governments and
to the legislative action of the prov1n01al legislatures so
that Crown lands, though standlng in the name of the Queen,
were, with their accessories and incidents, to all intents and

purposes the public property of the respective provinces in
which they were situate.® %
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Desplte LaForest, s use of the term "entire control", the federal .

fl—

governnént has been glven rlghts over certain propertles and activities that
a:%n ‘the provincialk boundaries. Sections 91 and 108 o&llne ‘these

.,

quite graphically. The province must accept the superlor author_}, of

%o
- Parliament in any issue where there is a direct overlapping of jurlsélctions
of the federal government and the proﬁnce. Federal Flsherles may, a;*,, ian
exanple, shut down a provincially controlled logging operatlon within the
province if that operation interferes with spawning streams ,g"or it may
prohibit a mining operation fram blocking navigable v&aters.7 ‘Obviously
there must be a oonsiderabie amount of cooperation between the two lewvels
of government if these areas of conflict are to be overcome. Lederman

indicated that this sometimes divided, sometimes concurrent, legislatiom,

has introduced a reasonably well—deflned bargaJ_nJ_ng process between the

o
és

fe&éi:al governmant and the provinces, that it has been an "invitation to
practise cooperative federalism". 8
It will be indicated later, in reference to specific cases, that
the bargaining process does not always work as it shou_'Ld, and all too often
the Supreme Court is forced to decide where governments fail fE) agree.
Propgrty also becomes somewhat uncertain when viewed in the light
of conflicts in jurisdiction. Property may or may not include natﬁral
resources (i.e. Iands; Mines, and Minerals), and may or may not come under
the jurisdiction of the province. That is to say, there are certain types
of properties which are owned by the province but controlled by the
federal government (such as B.C.'s former share in Westcoast Transmission

Caompany or Alberta's ownership of Pac1f1c Western AJ.rlJ.nes which are

federally incorporated companies engaged in business of greater scope than

¢
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‘that of a "local and private nature"), and there are other properties which - ‘
are not owned by the province but wh:Lch are subject to provincial
jurisdiction. _

Section 125 of the B.N.A. Act states: "No Lands or Property belongiag
to Canada or any Province shall be liable to Taxation." This section, which
will be examined in Chapter 4, adds a quirk to the delineation of powers that
has resulted rn bitter federal-provincial disputes. The taxing powers of the
federal gomth can be seriously undermined by a province that adopts a
~ policy of provincial corporate ownership, and under such an .environment the
term 'property' and its concamitant powers become a little more hazy.

A Eﬁbﬂledge and understanding of exactly where each of these interests
4 lie is cruclal to drafting successfully any legislation dealing with
reseuroes. The determination of these interests has not been left upto the
arbltrary decisions of the provinces or the federal government, but to the
oons_titx\l\tienally anointéd third body - the judiciary. )

The Supreme Court and the Privy Council hawve adjudlcated several
cases dealrng with the constitutionality of certain legislation designed to
control the 'grey' areas of resource responsibility. These cases have, for
the most part\a, laid the groundwork for many of British Columbia's present
controls over “the provincial marketplace.

One of the most 1nportant legal actions which set out certain

parameters of prpv:.ncral oontrol was Shannon v. I.cwer Mainland Dairy Products

Board 1938 (A.C.:_708) . 'Ihe board was formed under the Natural Products

Marketing Act to regulate dairy prlces in B.C. Although not dealing direc'tly

with natural resoaév:es, this case was a major plank on which the provinces of

Canada began to exeﬁcrse their constitutional rights in the control of prices
: [

i
4

4
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a1;1d,,, trade within the province. Section 92 of the B.N.A. Act is qulte
eié:licit about these -right‘s, but the Appélants argued that Section 91 (2) and
(3% of the Act was being encroached upon by the Board. These two sub-sections
gave ':T‘he Regulatiop of Trade and Cammerce" and "The ﬁaisi.ng of Money by any
mode or System of Taxation" to the federal govei:nment. )
As with most sections of the B.N.A. Act, the courts have determined

that certain understandings should be made with regard to their

retation. Lederman explains that the principle of 'mutual modification'
as expressed by the courts permits parts of the Act, such as Sections 91 (2)
and 92 (13), which is "Property and Civil Rights in the Province”, to be
interpreted exclusive of one another. While the basic logic would indicate
that the regulation of Trade and Comrerce is actually the control of
"articles in which persons have property in respect of whichrthey have civil
righté,... the courts have said that 'regulation of trade and commerce' is to
be reduced in generality and read as 'regulation of interprovincial and
international trade and comerce'. Likewise, 'pi‘operty and civil rights' is
to be rendered 'pmperEy and civil rights except those involved in inter-
9

provincial and international trade and conﬁerce.'"

The appeal in the Shannon Case was dismissed by the Judicial

Committee on two grounds: 1. "... the legislation in question is confined to
requlating transactions that take place wholly within the province, and are

therefore within the sovereign powers granted to the legislature in that

10

respect by s. 92 of the British North America Act." 2. "The pith and

substance of this Act is that it is an Act to regulate particular businesses

entirely within the province and is therefore entirely intra vires of the

province." 11
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One difficulty that arises fram this ooncefns tﬁe absolutism of
intra—-provincial trade. What guarantees are there that the commodity |
involved is not destined for inter—provincial or J.nternatlcfnal trade? it
seems apparent that if. the transaction dealt with by the marketing égency
has its beginning and ending within the province, whether the terminus isv a
federally licenced export agency or not, the province has the right of control.
This view is ;cypified by the role the B.C. Petroleum Corporation plays* in
purchasmg natural gas fram produoers and selling the same gas to the
Westcoast Transml3510n Corrpany - an exporting agency.l?"

An,other important ,gase, and one which had tremendous implications on

I
the development of the B{C. Energy Act, was that of Hame Oil Distributors
% [ -

4
Limited v. Attorney-Gengral of British Columbia, the Coal and Petroleum

Board.]'3 The legal question in this dispute centered on the constitutionality

of the Coal and Petroleum Control Board Act, B.C. (hereinafter referred to as

the Control Board Act). The Control Board, which was to regulate and control

the coal and petroleum J.ndustrles, had powers under Sections 14 and 15 to fix
prices "... at which coal or petrolel‘tl}groducts may be sold in the province
either at wholesale or retail or otherwise for use in the province.' nld

The province was considering at the time the‘ fact that domestic coal
and petroleum exploration and developnentmre’being adversely affected by low—
cost imports fram California. The State was dumping excess heavy heating oil
in B.C. at prices far below what B.C. producers could economically charge
At the same time, gasoline, which B.C. could not produce, had to be imported
from Callrim;ornia at exorbitant prices. The province was feeling the cut of a
two—edged sword and felt compelled to rectifyi the damage.

Taking this into consideration, it appeared as though the province
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was in féct attémpting to influence, either J_nterp{om_ncmlly or
internationally, the pricés of coal and petroleum products | and the B.C.
Supreme Court felt justified in finding for Hame Oil. In subsequent appeals,
. however, the@g.C. Court of Appeal and finally the Supreme Court of Canada
determined that the judiciary had no right to attempt toAinterpret the )
reaéoning behind the legislation using extraneous evidence such as’
» Government reports but only the constitutionality of the said legisiation
based upon evidence presented in that court. The Supreme Court Qf Canada
found \m@\jxous‘ly for the Attorney—Géneral and the Control’Board on thls
- point and on the Act's cénstitutibnality by referring to the B.N.A. Act and
to legal pfece,dents; the main source being ti'le Shannon case. |

There were several other cases that werevuged to substantiate the
érgwrent that the province had the right to control prices within its
boundaries. SEach of these was preoedelnt-seﬁtjng in itgelf ’ but nd.xbr planks

in the final judgment in the-Home Oil Case and simply supported the

contention that resource cérrtg:ols within the province were a provincial

matter, 15:16:17 - - ‘
One case in which the prbvj_nce fared less well was in the Texada
'Mining case.’® 1n 1957 the provincial government passed two pieces of

'legislatio;x at the same sitting levying a tax, or impost as it was called,ﬂ
on iron ore produced within the provjnce; and the other granting a 'bounty'
for iron ore’ that was processed within the province. Texada argued in the
courts that both pieces of legislation were part of ane schemé designed to
ilrp;pse an indirect export tax on outgoing ore.

This argument was supported by the fact that B.C.'s west coast,where:

Texada Mines held producing property, had no iron ore smelter. Also, the
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fact ‘l-;hait the bounty was greater than the tax on produced ore affected P
‘rather forcibly free exporting of resou:%oes at agreed-to priées; The courts.
‘ggbseqmtly found for Texada Mines andjst.ated that the legislation
constituted an export tax and‘ was, thérefbre‘, ultra vires of the provincial
| legislature. |

While it may appear as tﬁoﬁgh the courts were interpreting the
reasoning behind the 'tax‘, a tactic that was shown to be questionable in the

Hame Oil Case, the problem was quite different. While the Hame Oil Case

dealt with goods J.nported into the provuioe and for use entirely within the
province, the impost on iron ore was, J.n effect, a tax on goods lea g the
province, since there was.no way of smelg_ng the ore within reasonable
econamic range of the mine site. Appare;ltly, the tax was ultra vires only

in conjunction with the bounty. i ‘ '

It is interesting to note that thé bounty or 'incentive payn‘ent'

seems to be legal if it is des1gned saﬂ.’ely gp a,1ci domestic J_ndustry The
former N.D.P. goven’men:c in B.C. announced plans in 1975 to build a copper
smelter in Highland Valley using the tax i’:’edal;tion method outlined in Bill 31,
the Mineral Royalties Act, as an incentive to smelt copper in the province. '
There had been, at that time, no legal challenges to this point in the Bill.

' By itself, the tax on production is also legal if it is designed sinplyy to

| raise prices fc?r income prodxx:tibn within the province or for reasons of
conservation. An example of this type of tax centres on the increases in

‘the domestic prloe of natural gas durlng 1973 and 1974 that triggered the 7
lOS%\contract rule governing the price of exports. The federal government

had declared previczgsly that the price of natural gas entering the export .

market must be at least 105% of the damestic price. In effect, then, the
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provincial government indirectly, but quite intentionally and legally, raised
the  export pricé of hatural gas by falling back cniva*federally-.-approi&d coritract-;
(discussed further in Chapter 4). This ;eflects oertaln powers in the »
B.C. Energy Act which Dr. Andrew Thompson, former g}alrman of the Energy

Commission, stated is on solid legal ground. 1

- o

Notwithstanding the Texada Mines Case, LaForest indicates that the

provinces do have the power and authority to require that processing or

manufacturing be carried out within the province piiér to export, provided

that an 'export' tax is not levied on unprocessed resources.20 In Smylie

2_.;_R_,21 in the Ontario Court of Appeal, it was held that the province has a
right to require any company cutting timber on Crown lands under a provincial
license to manufacture the wood in the province. This refers directly to
Section 92 (5) of the B.N.A. Act,; 'The Management and Sale of the Public
Lands belonging to the Province and of the Timber and Wood thereon.' The
province has a prior right to dispose of its public property as it sees fit
and Section 91 (2) of the Act, the federal powers of trade and cammerce,
éannot despoil this privi].ege.22 ‘ '

Since minerals and timber constitute a major source of prov1nc1al
revenue, to s;ly that this type of rescurce legislation relates to 'trade and
cammerce', would unfa:'i.rly and unconstitutionally restrict the province in
disposing of its property for the well-being of the province. It is
generally recognized that the provinces have, in fact, considerable power
in grént_i_ng resource permits.23

These far-reaching powers place a great deal of strain on legal_[
decisions made in the past. While the Texada decisio; Vwent against British

Colurbia because of the obvious intent to influence the export price of iron
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ore, the province of Alberta has instituted an interesting twist to the
export issue by unilaterally raising the price of crude oil - an action thatmay
be perfectly legal as long as it is non-discriminatory, that is, as long as
the residents of the proviflce are paying the same rate as those Qutside the
province. A province cannot set a higher export than damestic price. |
Alberta circumvents this restriétion by giving the Albertan tax-payers a
rebate on their energy coﬁsunption. ‘This clearly, is effectuating an Wexport
tax. The Energy Coammission in B.C. has stated that this method‘ should be
ultra vires the Alberta ILegislature and it is not the ?oliéy of the Commission
to follow the same route.-24

All of the cases described above took place prior to the draftJ.ng of
the British Columbia Energy Act and were the main references used in .
determining the mengths to'which the legislétion could go ahd still be on
safe legal ground. However, there have been a couple of important decisions
SJ.nce the Energy Act was introduced which shed light on the tendencies of the
Supreme Court of Canada to decide in favour of the federal government and also
which determine more accurately the general condition of provincial rights in
thé marketplace in respect to natural resources. Both cases involve the
Province of Saskatchewan and ifs attempts to gain additional cont\rols over
two major natural resource industries; potash and petroleum. - "

The decision of the Supreme Court of Canada in the Cigol Case25 was
the type that causes great anger on the part of provi}lcial governments. The
econamic case for Saskatchewan (the need to recover the high cost of
importing oil from Alberta when it was unable to use its own reserves, and

the desire to receive fair market value for an important depleting asset) was

strong, and many of the legal arguments support the contention that the
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province actually had the right to levy certain taxes on the industry. The
7 . .
Court was split, with Dickson, J., and de Grandpre, J., dissenting.

In 1973, Saskatchewan introduced legislation that levied a mineral
incaome tax and a royalty surcharge on certain petroleum producers -
‘determined by the size of their producing tracts of land. The province
declared that the mineral income tax was a direct tax on the producer and, as
such, was within the jurisdiction of the provincial legislature. The royalty
surcharge was structured in such a way that it too was actually a tax,

Dickson claiming a direct tax.

Definitions of the terms 'direct' and 'indirect' taxes, and 'royalties'
will assist comprehension of the case. Funk and Wagnalls New Practical
Standard Dictionary defines a royalty as "A share of proceeds paid to a
proprietor...by those doing business under some right belonging to him".

The royalty is not a tax on a commodity or any net income, but, rather,
a’'charge for a privilege, whether it be on production from a well, mine or
timber lease. The province has a clear right to charge royalties as a method
of commanding revenues. '

A tax "is a compulsory contribution, imposed by the sox)ereign
authority for public purposes or objeci_:s“.26 Dickson quotes John Stuart Mill's
definition of the difference between direct and indirect taxation:

A direct tax is one which is demanded from the very person who
it is intended or desired should pay it. Indirect taxes are
those which are demanded from one person in the expectation

- and intention that he shall J.ndemrufy himself at the expense
of another; such are the excise or custams. ‘
The producer or importer of a commodity is called upon to pay
a tax on it not with the intention to levy a peculiar
contribution upon him, but to tax through him the  consumers

of the commodity, from whom it is supposed that he will
recover the amount by means of an advance in price.2’
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The determlnatlon of the directness or indirectnésé of a tax felates
to the 'general tendencies' ©f the tax rather than an attempt to define
precisely which it is - a task that is extremely difficult in borderline cases.

The crux of the debate in the Cigol Case turned on the fact that the
provinces, under Section 92 (2) of the B.N.A. Act,”have the right to ‘apply
direct taxes on the producers in the province. i.Iridirect taxes are the
unqualified responsibility of the federal government. It was determ:.ned
first that the royal{:y was actually a tax. Itrﬁggawé materially similar to the
mineral tax and also contained the compulsory asl'aect‘comrpn* to all taxes.

As to whether or not the two taxes were direct and under the
jurisdiction of the province or indirect and under the authority of Parliament,
the majority' of the Justioes considered mainly the fact that 98.2% of the
province's oil production was exported.28 The province, on the other hand,
felt that it had the authority to set the price at which oil could be sold
and this was done by providing the pfoduoers a well-head price for their oii
and charging a levy, or @alw, or mineral tax, over and above this basic
well-head price such that the final selling price was equal to either the
world or fair market price as determined by the Minister. From the producer,
the oil went directly into the export market. This appears to be an »
attempt to affect the export market. Howe;rer, in a fine defense of the
legislation, Dickson, J. (dissenting), presented an equally compelling

argument that the province was not intentionally setting an export price by

levying the tax. With the Shannon Case in mind, he stated that "...a deggee

of price regulat‘iOn‘ in support of legitimate provincial interests was

tolerable even though affecting the entry of foreign oil."29 In additidn,

he stated that the selling price was not pre-determined:
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g
The power of the Minister to determine the well-head value
in respect?of mineral income tax is not an unrestrained and
untrestricted general power; it is exercisable only when *oil
is disposed of at less than fair value, and then, only after
the sale has taken place. The purpose of s. 4A of Bill 42

is obviously to prevent such practises as sale of oil between
related companies at artificially low prices."30

In a crucial explanation of the role of the Court vis a vis the
constit_utionality of provincial legislation, Dickson, J. (dissenting) stated
that the province must be given the benefit of fhe doubt, since it is the
Appeliant's responsibility to prove beyond any reasonable doubt that the
province's Legislation is unconstitutional. Speculation and conjecture are
not satisfactory in proving unconstitutionality.31

Martland, J., speaking for the majority, rejected the view that the
taxes were diregt. This was based upon two factors: 1. Since all revenue
above the basic well-head price went to the province in the way of taxes, the
producer's income was completely curtailed at the well-head value; in oéher
words, his income was frozen. 2. It was the Minister who had the authority
to set the fair market value of the oil and this level was not necessarily
determined according to extra-provincial prices. The arbitrary, or otherwise,
fixing of the maximum returns to the producers and the selling price meant
that the( |

...effect of the legislation is to set a floor price for
Saskatchewan oil purchased for export by the appropriation
of its potential incremental value in interprovincial and
interngtional market§, or to ensure that Fhe incremen?al 32
value is not apprpprlated by persons outside the province.

It was found that both the mineral income tax and the royalty
surcharge were indirect taxes and ultra vires the provincial jurisdiction as
stated in Section 52 (2) of the B.N.A. Act. It was also held that, in view

of the overwhelming percentage of oil being exported, the tax and royalty



surcharge legislation was ultra vires the province in respect of Section 91 (2)
)of the Act. The important fact to consider was stated in the Ontario Reference
Case by Kexwin, C.J., "Once a statute aJ'_ms\at 'regulation of trade in matters
of inter-provincial concern' it is beyond the competance of the Provincial

Legislature.” 33,34

Saskatchewan Premier Allan Blakeney reacted furiously to the decision, J
his anger directed both at the Supreme Court and the federal Liberals. On
October 10, 1978, he wrote to Prime Minister»Trudeau, whose Government had
intervened against Saskafchewan, stating in part;

You will understand, therefore, why many, including myself,

perceived the subsequent action of the attorney-general of

Canada in joining the action as a plaintiff against the

province as a camplete about-face and betrayal on the part

of the federal government... If you continue to ignore the

West, you will imperil the very fabric of our nation.32 .

On the Supremé Court, Blakenef said that changes were necessary "so
that it will not only be, but be seen to be, an impartial arbiter of federal-;;
provincial dispu‘ M 36 '

Although Alberta and British Columbia were disappointed with the
result of the case, their immediate concern was more for the validity of
their own legislation. There was'a difference between the Saskatchewan
policy and that of its two westerly neighbours. Saskatchewan pocketed the
entire increase in the price of petroleum while Alberta and British Coiunbia
were operating under separate profit-sharing arrangements with the producers.
This was enough to avoid the legal morass in which Saskatchewan found itself.

If the appellants in the Cigol Case were expecting to have the one-
half billion dollars collected under the legislation returned to thexh, they
were mistaken. As Blakeney pointed out: "I'm suré that the people of

Saskatchewan look upon it as 'they took the oil - we have the money. If they

—
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¥ Instead, the N.D.P. government

retﬁrn theroil - we'll return the money'".
irﬁ:roduoed retroactive legislation that covered the legal problems”
ehcountefed in ﬁhe original legislation. i

The Cigol Case, rather than demonstrating justice as the prdﬁnces
interpreted it, served only to exacerbate the already festering wound between
the federal government and the province§ and this was ¢ unded when the
Supreme Coutt decided on ano£her Saskatchewan case on October™3, 1978. The

case was Central Canada Potash Company Ltd. v. Government of Saskatche'wan.38

R

Again, the major issue was whether or not the Saskatchewan government was,

through pertinent potash legislation, affecting the federal government's
authority under Section 91 (2), trade ang cormérce. .

Saskatchewan has the world's largest known reserves of potash, a
resource that is in heavy demand for the production of fertilizers. Since
the province has a low population and resulting low demand _fffor potash, most
of the production is exported, mainly to the U.S. As parE if its drive to
improve the province's control position over its natural resources, thé
Liberal government intfoduced, in 1969, the Potash Conservation Regulations39 ¢
under the authority granted in the Mineral Resources Act, R.S.S. 1965, c.50.
The Aci‘s purpose is: |

(@) ~ to promote and encourage the discovery, developmenf

management, utilization and conservation of the mJ_neral
resources of Saskatchewan; :

(b) to regulate the disposition of Crown mineral lands;

(c) to protect the corelative rights of the owners of
surface rights and of mineral rights. 0

The potash Regulations permltted the government to set prices, control
production levels from individual mines,determine the share of total production

that each mine was entitled to, and “"any other matter that the Minister deems
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: advisable."41 The Court had to decide if the province was simply tryiﬁg to,
control the resource internally Which was its constitutiénally—given right
or if it was 'aiming' at interprovincial and international trade and commerce.

To do this, Laskin, C.J., stated that the Court had "...to go behind
the words ﬁsed by (the) Legislature and to see what it is tbat‘it is doing."42
Despite the fact that the potash market was very uncertain because of low
prices andkhigh production which did th;gaten the industry's stability, certain
evidence was presented which indicated that the proviﬂce had other things in
mind. Although not danmipg in itself, the price‘Regulations did affect potash
directly leaving the province, and it did also affect the contracts and export
commi tments /gkéhe producers. On August 24, 1971, the Depﬁ%§/&inister sent a
directive té}the producers stating that "...all potash delivered to Europe
from Saskatchewan pursuant to the agreement shall be for consumption in
EU§bpe."43 This gave a clear impression that the province was aiming at trade

o .

and commerce. The provinces do not have the right to set market congitions in
or for other countries, or other provinces. l

It was not swrprising to many people that, in a 7 to 0 verdict, the
Supreme Court found against the province. However, the Court-did acknowledge
that the province was probably acting under the impression that fhef
Regulations were constitutional and refused to award damages to th; Potash
Campany .

These two cases point out the dilemma in which many provinces find
7 themselves caught up. Case law, while continuously used, does not always
proVide the necessary basic information for the provinces to design legally
acceptable legislation. Very often, they must atfenpt to second-quess the

Justices of the Supreme Court who not only lock at the constitutional aspect
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of legislation but also exaﬁghé'the conditions and environment that give rise
to the legislation. Subjectivity does play a role but only in a general
understanding of the case. Chief Justice Laskin explains:

They (the provinces) are entitled to expect that the Courts
and especially this Court, will approach the task of
appraisal of the constitutionality of social and econamic
programs with sympathy and regard for the serious consequences
of holding them ultra vires. Yet, if the appraisal results in
a-clash with the Constitution, it is the latter which must
govern. 4 - -

—

-

o

Defining the precise authority of the Efovincesxhithin the headings
of the B.N.A. Act, SectioQ 92 being only‘pne;ﬁhas proven to be quite onerous.
"There is little hope that lines of authority w1ll be drawn with any axactness
\when one considers the multrf’ae oL varlatlons"that are possible in any similar
group of law cases. Saskatchewan's losses in the Clgol and Potash cases do not

e
necessarily ue// that they can no longer receive the fait narket value for

these goods or that they do n;t have the authoﬁmty to regulate the ind

They do! Most often, the provinces must simply f;nd the formula that will be
acceptable to the Supreme Court should a cbnflict rise to that level.45 In the
Potash Case, one correct formula was, ironically, to purchase interests in the
l potash companies themselves. By January 11, 1578, Saskatchewan owned 40% of
the productive capacity of the province, and since Crown holdings are not
subject to incame tax, the federal government lost out on a rather lucrative
source of federal revenue. ) :\

While the attacks on the Supreme Court by thekptovincee and professional
groups became rather stridentrqftgr these two eeses*had been adjudicated, the
problem lay in the initial jhstification for pérmittiﬁg the Supreme Court to
hear the cases. b

The Court must often decide on cases where nuances and ambiguities in

e
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the wording of legislation'permit subjectivity to creep into the adjudication.

Depending on the majority v1‘ew of the Justices, the constitutional centre of

"

gravity can shift quite mrkegly over time. For example, the Court's
" attitude toward the paran’eteré\ of ’Peacé, Ordér, and good Government' may\bk,
viewed broadly during one perlo\ki and restrictively during the next period.
The Court cannot change or repla\d\e the law as it is passed by Parliament, but
often its interpretation will exténd to the outer limits of a particular law
or will threaten encroackmént upon gfame other law, at which point the Court,
if it is acting as a proper Court, w;L\ll back away. In most iweev
of flexibility permitted in their inteﬁgretatiogl may be quite extensive, the
main cause of which can be laid directly\\at the feet of language in all its
imperfections. When used in its extreme, \howevér, this flexi_bility imparts
a quasi-lawmaking function to the Court. \' A

In a federal system such as Canada's, where the federal government
and the provj,nc/éﬂs a.re' continuously at odds over resource and other' issues, the
Court has too often been used to solve differences which should have been
harmered out between the parties involved. The ideal judiciary in any
democratic sygl:‘etm is an austere arbiter that flas the confidence of all sectors
of society. However, this ultimate is impossible to reach. There are
imperfections in all judicial systems and,'in Canada, these have not been
f)roperly addressed.

A. Milton Moore has indicated that appeals to the Constitution in the
1950s resolved nothing in the way of federal power versus provincial rights

and that the same approach to the Constitution today would result in a similar

stalemate. 4 \ e e

Canada has insisted on using the Constitution to solve jurisdictional

issues that are not covered, in terms, by the B.N.A Act. ‘

,//
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The Court becoﬁes, in effect, a tooi for anending”or, indeed formulating
law. Constitutional amendment, it is argued, should not be left up to
fhe Court. It is the Court's responsibility\to interpretvthe law rather
than enact the law.

Attempting an agreement between the federal and provincial
governments on the formal amending of the B.N.A. Act has generally been -an
exercise in futility. There are too many diverse interests that must be
satisfied.

"The answer may lie in legislation by exception - that is the
drafting of agreenehts betwéen the federal government and individual provinces
and covering specific interests such as an Alberta-federal governneht oil
pricing agreement under the Petroleum Administration Act. Caommon acceptance
by the other provinces of these agreements, in effect, accomplishes -~
constitutional change without the need to attempt formal aﬁendment. However,
to succeed, this method may require restraint on the part of the Executive, or
federal government, to place political issues before theySuprene Court.
Likewise, the Court must decline to give a judgment on questions that are
obviously political.

Considering the backlash against the Supreme Court over the Cigol and
Potash cases, Dr. McWhinney states of restricting the cases that go before the
Court:

Timely changes of this character, involving court practice and
federal executive self-restraint, could do much to shield the

Supreme Court fram public criticisms and calls for reform or
restructuring of the Court.47

In "The Constitution: A Basis for Bargaining",48 W.R. Lederman
explains his interpretation of the role of the B.N.A. Act in the division of

federal-provincial jurisdiction. Rather than clearly defining the separate
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responsn.bllltles of the two lewvels of government, he states that the B.N.A.
Act-is only a base from which the parties can negotiate. This point of view
is accepted by Dr.. Mcwhinney, and Dr. Thonpson,49 as well as others, and the
strength of the argument whep observed in the light of the above mentioned
Supreme Court decisions seems all but unassailable.

The results of the Cigol and Potash court actions were not surprising
to many,: and it may be that allowing a 1egal decision to be made strengthened
the hand of the federal government in the Constitutional Conference that was

held in the Fall of 1978. The fact that Blakeney and Lougheed both declared

Ty

that they were intending to push for changes in the Constitution-at the

Torference because of the negative results of the Clgml and Potash cases,

does not imply that they were not about to do that anyway. The take—off
points for bargaining had, nevertheless, been hardened toward the position
of the federal government.

In the cases mentioned above, the only issue at.stake was that of
resource control rather than resource ownership. For the provinces berdering
Caneda's territorial sea the matter of ownersh_lp has periodically occurred,
specifically with regard to the seabed and subsoil and the delineation between
'inland waters' and the 'territorial sea'.A It seems fairly explicit that the
federal government has certain controls over many aspects of the disputed seas.
Section 91 (9) to (13) provide this framework of authority and no provihce has
questioned these rights. However, the sub-sections are quite broadly defined
and there remains a troublesame power vacuum in areas not adequately
interpreted in this portion of the Act.

Nbséof the major disputes have arisen between the federal government

end the provinces of B.C., Nova Scotia, and Newfoundland. Nova Scotia has
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gone to court several times over the ownership of underwater coal mines,50

cases which have been resolved by determining whether or not the mines were
under inland waters or the Canadian territorial sea - a consideration that
parallelé British 'Coltn;bia's present claims.

. The cases of B'..C. and Newfdmdland are also similar in many respects.
Both enéred Confederation after the B.N.A. Act was endorsed by Canada, Nova -
Scotia, and New Brunswick; Newfoundland as an independent nation with .
international legal status, and B.C. as a British Cdlony with all the property
rights of Great Britain. Both provinces claim the resources on and under ‘the
seabed off their respective coasts by referring to proprietary rights; that is,
that they owned the resources of the seabed prior to Confederation and that
these rights were not transferred to Canada when they joined Confederation.

Since the seabed and the continental shelf were not international
concepts until well into the 20th century, the problem of who owns what is
magnified. Newfoundland signed the Truman Proclamation as an independent
nation in 1945 and, since this event may have been the major act that brought
the concept of the continental shelf to the fore, she may have avoided many
of British Columbia's subsequent problems.51 '

One major event that both provinces watched with more than cursory
interest was the 1967 Supreme Court of Cahada Reference Case on the ownership
of offshore minerals. By Order in Council P.C. 1965 750 (April 26, 1965),
the Governor in Council referred two questions to the court, perhaps 1n
anticipation of future disputes arising over the ownership of of fshore |
minerals. These questions referred to the waters and the seabed "outside the

P

harbours, bays, estuaries and other similar inland waters", and focussed on

who owned the lands; who had jurisdiction over them and had the right to
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exploit them; and in respect of the minerals gnd other nagural resources of .
the seabed, who had the right to exploit and develop them?

British Coltmbié argued, and the other provinces concurred, that the
seabed belonged to the provinces by reason of~ proprietary rights and that
they had sole legiélative jurisdiction over it. Further, they argued that
they had the sole right of exploratlon and exploitation.

The federal governmant countered that B.C. did not have these chjhts when it
joined Canada and that nod political entity exejept a sovereign state may
@ml territorial seas. This was an intemational law concept based upon
the theory that the rights to the territorial sea must be recognized
internationally before a state can effectuate control over them,

"Ihe Court, in trying to determine whether or not the continental shelf
was part of the territorial sea and who had jurisdiction over it, referred to
cases as far back as the 19th century.”? Tts final verdict was for Canada an
all questions.’ 7

Several individuals, including Dr. Thampson, Melvin Smith, and Dr.
McWhinney have suggested that the federal govemnent'é case was relatively
weak and that British Columbia, had it researched historical material a little
better, may have gained same control over the seabed under the territorial sea.53
Supporters of this view point to the fact that Ontario has ownership and
jurisdictional control over the lakebed and subsoil of the Great Lakes,
excluding Lake Michigan, out to the international boundary which actually -
exceeds three miles in many places. Also, there has been no evidence uricovered to
indicate that B.C. has explicitly given up her rlghts to the seabed off her
coast - if uﬁeed she ever held these rights. ' International law deals with

the loss of sovereignty in a very restrictive manner. It recognizes that only
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those rights expressly transferred to another government can be recognized,

thus giving the 'grantor' the benefit of<the legal doubt. Additionally , many

of the federal government's claims to ownership came ‘fronir judicial camments

"in the British Queen v. Keyn case which B.C. supporters say has nothing to do
ﬁith the‘Ref%EEnce. .

Dr. Tﬁonpson stated that he felt that the best avenue for the courts
to take in thesé areas where there is no real brecedent is to decline to give
a judgment, that the matter of ownership of sections of the sea and subsoil
would be better left up to the politicians to decide.54 This agrees with the
Dr. McWhinney's assessment. The apparent damage may have been done however,
for during a trip to Ottawa in Decenber, 1975, Dr. Thompson stated to the
author that a Deputy Minister informed him that "they don't intend to bargain

on the west coast",55

only on the east coast - a development not surprising
in light of the Reference decision which made the federal bargaining position
all but unassailable. -

Excluded from the 1967 case was the question of whether or not the
Strait of Juan de Fuca, the Strait of Georgia, Johnstone Strait and Queen
Charlotte Strait were classed as part of the Pacific Ocean or as inland waters.
By Order in Council 3459 of October 31, 1974, the provincial government set in
motion a reference to the B.C. Court of Appeal to determine the ownership of
thesé waters. The importance of this case is difficult to overestinaﬁe for
it may affect the inland waters of many provinces. At stake are large areas
of seabed and subsoil with considerable potential for natural resource
exploitation. ﬁeedless to say, other coastal provinces had been watching the
unfolding legal events with keen interest.

The province believed that the main poinht of dispute was one of
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proprietorsyhip of the above lands rather than legislative jurisdiction. A
government may have legislative jurisdiction over certain lands without |

>6 For the federal government to have

having proprietary ownership.
proprietary rights over these lands, the province, or Great Britain, must
have expresslyl t.ransfe;'red them to the Dominion. - As in the 1967 Reference,
the province argued that these rights were never transferred to the Dominion

either explicitly or by implication, and that control remains vested in the

P
/

~~ province. >
| The federal government does exercise rights over these waters,

admitted the province, through its legislative authority to control fishing,

navigation and shipping, navigation aids, trade and camrerce, and custams and

defense, which effectively includes everything above the seabed and, as laid

out in Sections ;108 and 117 of the B.N.A. Act, portions of the seabed and

subsoil in certain areas of the province; namely the hérbours of Victoria ’

Esquimalt, Nanaimo, Alberni, Buarrd Iniet, and New Westminster. These are

the only areas of federal control other than defense installations and

Indian iands, and appear to cmit the seabed outside the stated harbours,

thus implying provincial ownership. )
Still unresolved was the question of whether or not the four Straits

were within the boxmda:ies of the province of British Columbia. In the

Reference Case, the Supreme Court had admitted mak:Lng a decision on waters

described as "harbours, bays, es'tuaries and other similar inland waters.,"

It was now up to the p7rovince to prove that the Straits were egtuaries or

similar inl_and waters. Again, there was no closely related legal précedent

from which to draw. Nevertheless, there were many cases where opinions had

been expressed by judges which had a direct effect on cases they were trying
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at the time., These opinioné constitute, for all intents and purposes, legal

precedent.57

Two things were militating against B.C. 1. The province had no true
legal precedents from which to draw, thus giving the federal government a
certain advantage under 'residual powers'. 2. The international boundary is,

in many places, greater than three miles fram B.C. shores and the fact of‘the
" 58

boundary makes it quite different-fram the Conception Bay Case in Newfoundland.

The final decision came in the summer of 1976 and it was split in

favour of British Columbia. Chief Justice Farris provided the summation:

It was the Imperial Act of 1866 which clearly defined the
boundaries of British Columbia and such boundaries were not
changed at the time of Confederation; a consideration of

the historical treaties and enactments relating to mainland
British Columbia and Vancouver Island showed the western

boundary to be the Pacific Ocean off the coast of Vancouver

Island so that British Columbia at the time of its entry into
Confederation included all land east of the Pacific Ocean to

the Rocky Mountains; the waters referred to in the stated 59
question are internal waters of the Province of British Columbia.

,

The three to two split, although in favour of the province, has done
little to solve the conflict over ownership and‘control of submarine resources
in these areas. #The federal government is appealing the B.C. Appeal Court
decision to the Supreme Cdurt of Canada, and considering the record of this

(/court, it would not be surprising if the verdict went the other way.

L
»

One other area of jurisdiction that causes no little problem between
the federal government and the provincéﬁsis that of Indian lands. While the
underlying title to lands reserved for Indians is vested in the Crown in the
right of the pfovince, the authority to-legislate\in respect of Indians and
lands reserved for Indians is vested in Parliament as per Section 91 (24) of

60

the B.N.A. Act. In.British Columbia, the ownership of certain resources on
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Indian lands was formallzed in the British Columbia Indian Reserves Mmeral
Resources Act, two identical Acts_of which were enacted on July 24, 1943 and
on March 18, 1943, by Parliamant and the B.C.T_egislature respectively, This
Act covered only hard minerals and excluded such things as oil, natural gas,
ooai, clay, sand, grfvél and timber. Revem;les fram any mine on Indian land
were to be split 50/50 between the province and the federal government who
acted as guardians of the Indians. The resources which were excluded fram -
the Act were left totéally in the hands of the federal government as were all
revenues accruing from their e:-:ploitation.61

There are same quirks in this jurisdictional dJ.v:Lsrbn though, that
cause problemsr at times. For example, when some lands wé‘re“jbrigi_nally
designated reserves, the province excluded any éxisting timber leases for a
period of yeérs or during a specified maturation period for the trees. While
the land was Indian land~, the resources on it were not Indian resources, but
rather, privately owned. Several of these‘ issues have yet to be worked out.

The province also retains the right to take a portion of any Indian
reserve up to 41/20th in area for public purposes such as power lines,
highways and other projects. This l/20th can be taken without oorrpensatlon.62

Despite these perplexing grey areas of law, the provinces do have quite
extensive and recognized freedoms to control resources. If a goal cannot be
achieved using one method, there may be another method which will work. The
difference Vbetween a Saskatchewan petroleum tax and a British Columbia d
petroleum tax may simply be a modicum of corrpf‘ozﬁ?se to the producers rather
than a radical difference in legislative structure. The N.D.P. governn;ent in

: S

British Columbia between 1972 and 1975 sought this sort of conpnﬁmise in order

to establish undisputed control over its own resources. As the next chapters
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will show, they: failed at first only toxtry again and finally succeed.
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CHAPTER 3
.S .
The Development of the Energy Act

The Energy Act arose out of several national and international events
and précesses, the most important of which was the recent and local change in
the attitudes of the people of Canéda and British Colunbia‘toward hydro~carbon
energy fuels. This transformation occurred Becauserbf the rapid énd virtually
uncontrolled mutations in energy patterns in the early 1970s, and necessitated
decisive govérnnent action in the form of legislation which was designed to
minimize, and indeed capitalize fram, the negative influences of the energy
crisis.

For British Columbia, the most important spin-off from the world
upheaval was the sudden, and perhaps unexpected, increase in the fiscal and
social value of natural gas. Ounce for ounce, natural gas contains more
calories of heat than any of the petroleum by-products and, while processing
can be expensive depending upon the amount of impurities in the gas, it
generally costs much less to clean and deliver to hames and businesses than
heating oil. Although its main use is for industrial, commercial, and home
heating, it has also been used wide%y in the past for electrical generation,
‘although this is not as prevalent today. *
| In nost western Canadian oil wells there is a certain amount of gas,
usualiy\higg\in hydrogeﬁ sulphide and relatively low in quantity. The

industry generally has little option but to burn off the gas at the wellhead -

since the cost of 'scrubbing', or cigéﬁing\ig\gfcthe hydrogen sulphide is
uneconcmical. o

In natural gas wells, the gas, which is basically methane, also
contains varying amounts of other gases - called Liquid Petroleum Gases (LPGs)

-4]1-
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which must be extracted. These forms of gas, which include ethane, butane,
propane, pentane, hexane and others, liquify at relatlvely low pressure
conpared to natural gas and were they not removed prior to plpellne
transportatlon, they could cause blockages by settllng as flUldS in the
lower portions of the line. The cost of scrubbing plants 1$ extrene}y high
and can only be tontemplated where there is gas in marketable;quangities and
where a separate transpoftation system exists to carry the elean gas to
markets, If proper oxidation occurs, the scrubbed natural gas burns cleanly
with combustion Yases consisting of only carbon dioxide and water.

In Brifish Colunbia, as a reSUlt of different geology, most of the
wells drilled have been gas rathexr .than oil producers. In the early years
of exploration in the Province, the wells were capped because of lack of
markets and adequate transportation systems. It was not until the late 1950s
when the Westcoast Transmission line was built fram the B.C.. North-East to the
American border that gas began to flow to markets.

However, it soon became evident that the public, despite increasing
interest, was somewhat reluctant to change’over from fuel oil or electricity
to natufal gas at prices that approached that of oil. Gas was a new product
to many people in the Pacific North-West - an explosive one - and this caus
same generally unwarranted concern about its”safety. In reaction to this,
selling campaign was launched in the late 19665 and early 1970s to convince the
public of the virtues of the fuel. The advertising had its desired,effect and

consumption of natural gas climbed dramatically through 1973 (see Tables 6 and

By
K

8).

While the demand for natural gas rose, tﬁe prﬁggs asked for it remained

fairly COnStanE: Table 5 indicates that the export price between i965 and 1972
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roge only 8¢ per tho‘us‘and cubic feet (Mcf), or about 27%. This was ju-st
sllghtly less than the cost of lJ_VJ_ng increase during these years.. The ™
domestlc price (Table 3) rose only 4¢ or 16% between 1960 and 1972,
considerably less than the mcrease of the cost of living during the same
period. In effect, natural gas for dom;astic usé became cheaper as the

. demand rose. |

The economic argument for increased export volumes- during this period,
even at priogs that were extremely low compared to today's prices, pointed to
the fact that the éxceedi_ngly high fixed costs of transmission aéld
distribution systems required these costs to spread out over a larger number
- of units. While this may have reflected the conwentional wisdcxﬁ of that day,
by present standards the price and royalty figures, which had remained |
relatively- mchénged for years, appear to be quite inadequate.

British Columbia had been charging the corporations that produced and
sold gas in the province a nominal royalty of 15% of net returns. This royalty,
by the time the N.D.P. took over in l972,'.had been in effect, without change,
for over a decade.- Since there were few brakes applied to the na}tural gas
industry or the export lioénoes, by the late 1960s and early 1970s, the drain
_ on the province's reserves was so great that the royalty became much too
inadequate to campensate for the lost resources. New gas had tp.be found and
this generally occurred in areas that were much less ;‘:lccessible than previously
and further from markets and transportation systems, all of which resulteéi in

inflated costs for exploration and developﬁent. In addition, the environmental
costs of developing( new gas have proven over the years to be considerably
higher than they had been for old gas, and the majority of these charges have

either directly or indirectly came out of the provincial coffers. These
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' considerations, combined, meant that British Colunbia was actually :paying a

- heavy price for the cheap sale of natural gas.

The New Democratic Party in Opposition occasionally expressed concéi:n
about the apparent lack of interest that the Social Credit Party demonstrated
toward the natural gas industry, and these criticisms were often accurate.

In 1972, the province had very little oontrol over exploration, developnent,
transportation, end uses or revenues in the J_ndustry While prices rema.med
extremely low, the British Colurbia consumption rose from 89-billion cubic
feet (Bcf) in l968> to 121 Bcf in 1972 (Table 6). Exports during the same
period climbed from 134 Bcf to 247 Bef (Table 8).

Two major facﬁors were evident in the confusion over control t)f the
natural.gas industry. First, the physical make-up of the industﬁ in B.C.
contributed to an oligopoly situation where a very few companies had virtually
complete control over the exploration, transportation, and marketing of gas. ‘
Second, the governments of British Columbia and Canada, the latter through the .
National Energy Board, were painfully slow to act on resource issues,
particularly as they related to the petroleum industryl_k .

Westcoast Transmission Company was, and still ié, the major purchaser,

wholesaler, and exporter of natural gas in the province. A provincial

- government press release stated that this gave the campany "a hammerlock on

the entire industry, and the provincial government had no control over the
operations of Westcoast Transmission or the disposal of natural g;as in and out .
of British Colubia."® In 1973, the two major shareholders in Westcoast
Transmission were Phillips Petroleﬁm Corporation whose subsidia.r;y in B.C.,
Pacific Petroleums Ltd., owned approximately 26% of the outstanding shares and

El Paso Natural Gas Campany of Texas which owned approximately %5% of the

£
/
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outstanding 'sha.res.z Together these campanies effectiveiy held sway over the
policies and decisions of Westcoast Transmissio_n. V

To campound natters further, pacific Petroleuns was the provj_nce's
pagor natural gas producer, acoountlng for some 40% of the entire prov1nc1al
productlon, while El Paso, “which had -been buyJ.ng B.C. gas since the opening of
the Westcoast Transmission line in the mid 1950s, was ‘the major purc:haser to
.the tune of 65% to 75% of product.1.on.3 The remaining 30% to 35% was destined
for damestic consumption. o

Not surprisingly, this oorporate :Lnter—locklng resulted in the
maintenance of artificially low prJ.ces paid for gas at ‘the border It was in
the} J.nterests of the parent conpanles to buy low, not s:.rrply for econamic
reasons, but during part. of the Nixon years,, to satisfy the American Federal '

1 Power Camnission's edict that imported fuel remaJ.n at a specified price level.

| 7 The difference between their purehase price and the import price was maintained
at the highest lewvel possibie. Alse, any potential losses by producing
‘- subsidiaries in British Columbia could be claimed as tax deductlons on their
Canadian incame tax returns.. Notw1thstand1ng the F.P.C., the purchasers of
' natural gas had the option to profit where they could in the American market,
and this was better adtLeved through the purchase of extremely low-cost gas

fram Canada

-,

P

' Because of the effect President Nixon's wage and price controls had |
on natural gas imported into the United States (a situation extant whenthe
N.D.P. came to power), the American—controlled Westcoast Transnu.ssz_on Cowas ‘
 unable, of its own accord, to raise the price of natural gasr above a specngled
level. In apparent harmony with this stand, Mr. E.C. PhllllpS, President of ,
Westcoast Transmission, stated before a hearJ.ng of the F.P.C. on August 28,

1973: "The object.lve of Westcoast Transmission representations before

%
)
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Arbitration Boards will be to retain wellhead prices at the lowest possible

4

level."” Also, "It is in Westcoast Transmission Company's best interests to

sell as large volumes as possible and it will be seeking to keep the cost of '

5

gas at as low a lewel as possible in order to do this."” As a result of the

low prices Westcoast carried the burden for its paren;: companies, forgoing the
rule of profit maximization. ‘ |

ZS question is raised as to whether Mr., Phillips' statements were a
reflectlon, of Westooast's mmedlate fiscal interests or represented the
position taken by the American shareholders. It will be shown later that the
fortunes of Westcoast were actually enhanced by the assertive actions of the
N.D.P. in 1974 afid 1975. '

The immediate effect of the low natural gas prices on the company and
on the producers was that Iflany carpazéies not tied to the Amerlcanmporters
suffered substantial loss of potential returns desperately needed to further
exploration end development. Lack of i;_exploration, in turn, tﬂreatened future
supplies of natural gas which led to serious concern for the futuxe revenues
accruing to the province from natural gas myalties. This snon‘rﬁaliing and
self—destructlve program of artificially low prlces pomtednout the J.nherent
weakness in free enterprise especially when goverrments fall 40 carxy out their

regulatory responsibility.

Since Westcoast was the only purchaser in the:provj_nc':e , the smg:ller
independent companles were ﬁizble to bargain sucoessfully for substgéltially
higher prices. This led to numerous complaints by these campanies Eo the
provincial governnenE over ‘the monopolistic foréeg at Vwrork in the 7na"3cural gas
7 industry, bqt, the pleas appeared te fall on deaf ears in Vietoria.

The province, and this includes the public as well as all of the
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political parties, was aware, in 1972, of a poseible 'energy crisis' bnt had
not as yet experienced it and, moreover, really had no eonception of its
detrl.mental effects. While the N.D.P. was cognisant of the prablem in the
natural gas industry, it had no concrete policy on energy, a fact that -
became very cbvious during the 1972 election. The 'Democrat', the official
voice ‘ef“the New Democratic Party, summarized the N.D.P. policy papers in 1973,
a year after the election, in which it was stated that the energy resource
polJ.cy was, e\;en at that late date, very poorly defined. ‘I'lfle only consensus
seemed to be toward the formation of a Crown Corporation to handle production,
transmission and distribution of natural gas.6 Even this concept came, in
sophisticated form, fram the recommendation of the newly ineorporated British
Columbia Energy Commission. The extreme paucity of the press coverage of the
energy issue during the election suggested that it was not an issue at all.
On May 20, 1972, the Vancouver Province published the results of a public
opinion poll which showed. that the top four issues were: 1. unemployment;
2. labour and attendant problens, 3. pollutlon, 4 W.A.C. Bennett's age.
Energy was not even mentioned in the longer list of issues. The fact that it
was accepted in subéequent years does not explain why the Socreds were tight-
lipped about their own energy policy at the time, if indeed they had’one.'
Nor does it explain why the N.D.P. did not attack. the Socreds with vigour for
their tardiness in attempting to remedy the problem. The only conclusion that
 one can draw is that energy still was not regarded with the seriousness that
it desérved.

The federal governmant., too, was partly to blame for the muddled
industry situation in Britisn Colunbia. The B.N.A. Act confers the right to

regulate exports on the federal government rather than the provincial
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governents. To exercise this authority with respect to petroleum and natural
gas, Ottawa formed the National Energy Board through the Act of the same name
The Board was set up in July, 1959, as a direct result of the Pipe‘li_ne Debate
in 1956 and the Borden Royal Cammission on energy which followed. The
N.E.B.'s duty was two-fold: Advisory and Regulatory. Through its monitoring
respons:.bllltles, the Board reports to the Energy Minister the state of the
industry and makes reoomnendatlons for the improved utilization of energy
resouroes. The Regulatory fung:t;ions concexrn the granting of licences or
certificates of public convenience for pipe‘)é_ and international powerline
construction and the issﬁing of export and mlpprt permits.

While the provinces may desire to increase the export price of oil or
natural gas, the final determination is still in the hands of the National
Energy Board, and it is ';generally conceded that the Energy Board has been
quite slow in supporting the western provinces desires for greater retﬁrns
for exports or fewer and tighter export permits.7 The situation in B.C. was
not in any way aided by the cauﬁious and conservative actions of the N.E.B.
which, in all fairness, receives its mandate from the federal cabinet and is
often subject to the polltlcal pursuasions of that body

The federalnrgovernment, at that time; had not defined any form of long’
range energy policy bey:ond vague references to energy self—sufficiency by 1980.
Nor had the government been successful in negotiating gven a skeleton of "an
energy policy with the provinces, let alone fles;:i_'mf it out. In this vacuum,
the National Energy Board was given, informally and almost by default, the
responsibility of forming policy, a task it was not designejad to handle.8
Seemingly, in much the same way‘tbe federal government usea the Supreme Court,

it used the NEB Nevertheless, it was the N.E.B. that made the initial -
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recammendations (based on information gathered at public hearings) which
resulted in many huge export permits being issued at extremely low prices.

One bof these gas licenses was to cause considerable problems for the
N.E.B. and the federal government as well. The largest natural gas liéense
ever to be issﬁed in Canada was GL 41, made to Westcoast Transmission -
authc;rizing‘the company to export a total of 5 trillion cubic feet of natural
gas to the United States fram November 1, 1971 (when the average price was
only 12¢ Mcf), to October 31, 1989. 1In 1976, the entire proven resérves of
natural gas in B.C. ;amunted‘to only 6.7 Tcf (see Table‘ 10).

The N.E.B. was careful to permit e)q)orts only when reserves were such
that Canadian demand could be met within the foreseeable future. Gas that was
surplus to domestic requirements could, with federal government approval, be
exported. To determine reserve requirements for Canada, the Board used its’
25A4 formula which multiplied the anticipated domestic demand four years
hence by twenty-five. Reserves beyond this resulting figure were deemed
surplus. Considering the critical reductions in reserves during the |
subsequent years, the ramifications of GL 41 were ilefianse,,

These factors were eventually viewed with grave concern by the public and
government and prampted legislative action to counteract their debllltatlng
influences. The resulting Energy Act, which was passed in the British
Columbia Legislature on April 18, 1973, may prove to be one of the most
significant Acts passed by any government in the history of the provmce
The Act finally gave the province the mechanics to control effectively the
industry on which so much of the province's lifestyle has becone dependent.

Tts origins can be traced to the Liberal government of Thomas Dufferin

Patullo and his endeavour to gain same mastery over the vital coal and
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petroleum’ industry which was under strong pressure fram outside the province.
In 1937 , Premier Patullo introduced into the legislature the Coal and

Petroleum Produéts Control Board Act9 (see Chapter 2).

Where it did not infringe upon the authority of other Acts, such as

the Petroleum and Natural Gas Act, The Control Board Act regulated retailing,

wholesaling, licensing, licensing conditions, licensing suspensions, and
prices. It could set standards in the industry; require,algiﬁtép\ffg@?lr or
petroleum campanies; request operating information; and it had powers of |
inspection. '

The Act authorized the formation of the Coal and Petroleum Board,
which consisted of only one member, Dr, William Alexander Carrothers. The
Board was entrusted with powers of a similar nature to the Supreme Court of
British Columbia, and it could campel witnesses.to attend hearings and could
examine them under ocath. In support of its duties, the Board oould‘subpoena
any bocks, papers, finahcial reports and the like from any company engaged in
business under its jurisdiction.lov Same of the more powerful sections of the
Act placed the buraen of proof on the accused where there is a donflict with
any of the Board's Regulations, and empowered the Board, in certain_

g‘,. e
circumstances, to expropriate the property of persons or companies engaged in

the petroleum industry if they were in conflict with the Act.ll

—~

Providentially, the Act also stated that its powers extended only to the
province of British Columbia. This was ane of the key clauses which
convinced the Supreme Court of Canada that the Act was designed for
provincial matters only. |

Many of the sections of the Energy Act are quite similar in wording .

to the Coal and Petroleum Products Control Board Act but the major difference
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was that the 1937 Act remained subservient to several natural resource Bills
in effect at the t:Lme, while the Energy Act was invested with additionai
powers that made it one of the most vdorm'_nant and over-riding natural resource
Acts in the province.

The Energy Act was not designed simply to m&derate the industry or to
act as a watchdog. It gave the government the power to expropriate entire
‘utilities and set prices, conditions and rewards.Few moves could be made in
the exploration, development, transportation, or sale of any energy commodity
- that was owned by the province without the prior approval of the Energy /
Commission. In many cases, it superceded other Acts, such as thé Municipal
Act, and could make certain energy decisions for f:ity councils. It
empowered the govefnnent to fine individuals, campanies, utilitiés, and even
councils of municipalities. Perhéps most importantly, it laid the groundwork
for a vastly improved system of revenue}generation through ihcreased damestic
prices, which it could apply directly, and export prices, which it could
affect indirectly. It was a powerful Act, and it was legal!

'The legal premises upon which the Energy Act was built were ca.réfully
and thoroughly researched (see previous chapter), particularly in respect of
its constitutionality and its potential for affecting the export market.

The Act went as far as it could in the control of energy resources
within the province without pretending to extend thié control beyond the
provincial boundaries. Many of the basic premises of the Act had been through

the test of fire in the Supreme Court of Canada as the Hame Oil Case dealing

with the Coal and Petroleum Products Control Board Act, and had been.found

intra vires the province.
LY

The one serious failure, however, in the extent of the Energy Agt's
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power related to the B.C. Hydro and Power Authority. ' The largest utJ.l:Lty in

the province, B.C. Hydro was subject to the B.C. Hydro and Power Authority

Act of 1964, and only one small part of the Energy Act applied to this
manmoth Crown Corporation - that of custamer complaints. It had long been
one of the New‘Democrati_c Party's wishes to control Hydro as though it were
just another utility, but the complexity of its operations confounded any
major exercise of authority in a short time period. Not only does Hydro
manage power distribution in many centres of the province, it also supervises
the constructign of dams, power transmission lines, thermal plants and some
natural gas lines. Any government which contemplates‘p1§¢ing Hydro under the
Energy Act will 1jJ<eiy have to break the utility into corrponents (such as the
transit authority, a hydro—-electric section, and natural gas distribution.
systems) and transfer same of these to’"éther government mJ'.nis’cri’es.12
Notwithstanding the enigma of B.C. Hydro, the Energy Act was fairly
unrestrained in its pa/ver-. The Act authorized the formation of the British
Columbia Eneréy Commission which acted as the Bill's trustees :and carried out
its purposes. Rather benignly, considering the pc&eré of the Act, Dr.
Thompson stated that the duties of the Energy Cammission werei"... to regulate
the industry's activities in the province and to advise the provincial
government on matters of prices and policies;13 The Board, which was
appointed by the governmment, consisted of a maximm of seven menbers, any two
of whom were a quorum, and they held office for five years. No enployee or
Board menber of the Commission could hold any material interest in any
utilitygr/s'e/gz;;\/ent of the petroleum industry that came under the powers of
the Camission. All employees were sworn to secxécy with respect to confidential

information gathered during the discharge of their duties. Annual reports of
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the Lieutenant-Governor, i'.e. the government, were due on or before March lst
for the preceding calendar year.

Part II of the Act, which covers only about a page and is two seétions
long, outlines the responsibilities of | the Cammission with respect-to energy
resource management. These duties consume a very iarge part of the
Camission's operational efforts each year. Under this Part, the Commission
acts as advisor to the government in such matters as "nature, quality and
extent of...energy resources" m the province; measures to "pramwote discovery,
conservation, and prudent use of energy resouroes"; the advisability of
exportation of energy resources; and "the nature and amounts of government
reverives", as well as other unspecified duties. The Commission was given the
power to hold hearings or inquiries in Order to elicit information in the
fulfilrlmant of these duties.

The control that the Commission has over the opération of utilities
is quite extensive. A 'utility' is defined as anyone operating facilities
for the production or storage of any energy camodity for the ultimate sale
to custamers, but it does not include mumnicipalities that distribute their
ov;n power within their boundaries or any industry generating its own power
requirements. The latter would include sawmills or pulpmills burning hog
fuel for electrical géneration within the plant. Standards of operation are '
set by the Commission and no utility may commence or conclude operations
without the prior consent of the Commission. Any and all information that is
requested by the Cammission of any aspect of the operation of a utility must
be provided. A setb of books, acceptable to the Cammission, must be kept at
an office in the province, as must all other accbu;lts, papers, or records of

the utility. The Commission has the authority to constitute new utilities or
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to cancel the certificates of exi%iing ones.

Rate schedules of the utiiities are subject to approval and revision
where necessary. As in‘nany sections of the Act, decisions of the Cammission
with respect to the justifiability of rates schedﬁles can be made only after
a‘hearing has taken place.. Contracts that any u%ility énters into with a
custamer that are shown to be discriminatory in any way, may be declared null
and void. B

Careful control is maintained over capitalizations, the issuance of
stocks and bonds or other evidence of indebtedness, transference of shares,
or any form of amalgamation or merging with any other utility.

Section 50 (1) states, "Evexy power utility shall supply electrical
energy to any premises situate within one hundred yards of any supply wire
, orvcable'suitable for that purpose." In addition, the utility may be
campelled to supply service to any premises beyond one hundredlyards if the
owner agrees to paying the additional cost. Utilities are, as a consequence,
empowered to supply service whether it is economical or not. |

It is interesting to note the rights that the Act provides in the
use of mmicipal thoroughfares. With or without EES permission of the
mumnicipality, the Commission may authorize a utilityito use any public land
within the mumicipality for transmission lines, subjstations, of,for any
other authorized purpose "notwithstanding any law or cghtract granting to any
other person exclusive rights with respect thereto."{/

The Commission hés the authority to appraisé thé value of any energy
util}é& in the province and to charge the costs of such an appraisal to that
utility. Superviéors or inspectors may be appointed to a utility for the

inspection of equipment and procedures and the Commission may order that the
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salary and expenses of these personnel be charged to the municipality in
which the utility csperates.l6 ‘ )

Of the several sections of thg Act, the one to warrant a second
glance by the N.D.P. government was Part IV dealing with requlation of the
petroleum industry. The original Act gave the Commission quite extensive
powers, subject to a few other provincial Acts, in setting conditions,
prices, and powers of expropriation. This portion of the Act was amended in
1974, most of that amendment being subsequently enacted on August 22 of that
year.

The amendment relaxed some sections while defining nbre accurately
the Commission's powers vis a vis the petroleum industry. Gone were the
powers to enter the premises of a company and seize its property for
violation of the Act. Also amended was the power to set prices of petroleum
products arbitrarily. It could only inspect the property or books of a |
company to see that it was camplying with the Regulations, and it could only
approve or reject price increases or decreases ;nade by campanies. However,
the Comission was given the authority to make certain Regulations without
having to go to the Lieutenant-Governor for prior approval as was the
previous case.

The powérs of the Cammission outlined in Part V are quite extensive.
It can hear camplaints regarding any energy utility, including B.C. Hydmi
and may act on the results, which may entail issuing restraining orders or
authorizations to perform oertaln tasks. It can hold hearings that a:re
equivalent in many ways to a court of law, but it is not bound by legal

precedent. Decisions are made on the merits of each case. Section 90 states

that the Commission, in respect to the Energy Act, "has all the powers,
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rights and privileges vestéd in the Supreme Court." This again, is much the

same as the 1937 Control Board Act. In cases where other suits or prosecutions

are pending in a court, the Commission may still hear evidence regarding

th_e same matter irrespective of the concurrent case. Generally speaking,’
hearings are a requirement before any majf)r decisions are made, but in

sare cases.the Commission has the power to make decisions J'_nvolvj_ng loss -

to a persoh or utility without the benefit of a hearing. At the discretion
of the Lieutenant-Governor in Council, a hearing may be public or J_n camera,

and is vested with tremendous authority. ~Police officers and sherriffs v

are regarded as "ex officio" officers of the Camission and are bound to
act for the Cammission as they would for the Supreme Court.

Perhaps one of the most important sections of the Act, and ane
that has been most controversial, has been that of expropriation. The
Cammission has the right to take possession of any property belonging to
an energy utility which has defaulted on its obligations under the Act,
iand the expropfiation may be effected by force if necessary. Where the
exp;opriation of property belonging to the petroleum industry was deemed
to be too powerful to be included in ®he Act and was repealed, this sectign
on utility expropriation was not. ‘

Consequent to the takeover, the Cammission must manage the utility
with or without the aid of the utility's personnel. In other words, the
Cammission can fire any person wo'r.king for the utility if that person does
not perform to the expectations of thé Comission.” As a final result, the
Commission may campletely dissolve the utility. Dr. Andrew Thampson, former
Chairman of the Energy Camiission, said that this power of expropriation

7

is one that is not likely to be used.l The option is there, however, should

the government ever need it. Although it is unlikely that the full
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expropriatory power would'ever be used, it&is conceivable that certain’
officers in a utility may be replaced unde;Zthe authority of .the Act for
- actions in conflict with their position. |

The Energy Board may, \pon request, review-any previous decision
it has made.and, if it feels‘that it is justified, may hold a second hearing
to determine the)corrgctﬁess of its first action. \In a case where a person
is unable to change the decision of the Board, he may, if given leave;
appeal to the B.C. Court of Appeai under the normal constraints of such an
appeal. : ’ L

Any person who defies or ignores an order of tte Commission is
subjectﬁto pecuniary puhishment. This includes officers of utilities,
private citizens under the jurisdiction of the Act, petroleum industries
under the Act, and even councillors of municipalities. ’

Other pumishablerdffenses include éubmitting a false return,
obstruction of an employee ot board member of the Cammission performing his/
her dutieé, disclosure of confidential information, and accepting bribes,~

Under Part VIII, miscellaneous, there are a few points that should
be made. Section 147 states, "Nothing contained in, or done under, the
Municipal Act supercedes or impairs any power conferred on the ccnndésion or
any energy utility, or relieves any person of any obliéation imposed by or
under this Actlor the Gas Utilities Act."™ 1In the Govetnnent‘s list of
priorities; distribution of energy ranks before the sanctity of the
mmnicipality. Regulations made pursuant to the Energy Act ;re "deemed to be
part of this Act" notwithstanding the Regulations Act.

The obvious need for powerful legislation such as the Energy Act, and

the care with which the Act was drafted, eventually brought all of the
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political parties in Victoria together in its éupport._ The Social Credit
government has, since late 1978, been seriously considering limiting the
role of the Energy Cammission to simply that of a regulatory égency and
only recently have moves been made to accomplish this although no steps
have yet been taken to amend the Energy Act to facilitate the movement
of the Commission's other responsibilities to the Deparfnent of Energy,
Mines and Petroleum Resources. ’Asﬁyet,‘there h;; not been a single change
in the wording of any portion of the Act since the 1974 amendment by the
Neg;Denocratic Party government. In fact, theéSocial Credit government -
have, during the past five years, proclaimed many sections of the Act that
were left un—-enacted when the N.D.P. lost the 1975 election. Although it
o

remains to be seen what new roles the Social Credit government plan to give
the Energy Commission through possible amendments to the Energy Act; the
fact that no changes have been made up to the present time seens?to reflect:, -
well on the initiative of the N.D.P. to introduce the Act. v

Chapter 4 examines in detail the events that occurred-in the province -
subsequent to the introduction of the Energy Act, the probi;ns that were

encountered, and the methods used to correct the energy imbalances.
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: B.C. Hydro is in the samé situation. The Authority is contlnuously
running . into criticism for oonstruc’ung huge dams that seem quite unnecessary
at the present time. It appears, however incorrectly, that they have been
on a 'power' trip for the past ,two decades, that they are only concerned -
with building edifices for the sake of building. - This is not quite truey
B.C. Hydro was given an order to 'supply electricity and other forms of ;
power to thepeople ‘of “the~province ‘such that there will never be a shortage T
Supply it in quantity and universally throughout the province where demandéd.' ‘

- This -order makes -it- necessary - -for- the@m‘dlorlﬂéy o -act in the way-it does. , - - -

If the govermment, and this is where the responSJblllty lies, were to decide”
that perhaps -at some raret:meswemaybeable toputupw1thbrmn—outs

or same natural gas shortages, B.C. Hydro would notberequlredtoconstruct
enormous econamically and environmentally disastrous projects. The bottam

line indicates that the people, through their govermment, are responsible.

This, ofcourse, does not absolve Hydro of all blame. It has a powerful
lobby in Vlctorla ard, all too often, encourages the: blmd growth syndroame.,
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CHAPTER 4

t

The Developing Control of the Natural Gas Industry

As awareness of the seriousness of the natural gas. supply and demand
problem became clear to the fledgling New Democratic Government in Victoria,
its impact became increasingly untenable. It was evident that no government

in the past had seriously considered setting up a Crown agency to control the

" industry. The N.D.P., true to their philosophy, were convinced that such an

organization would protect the rights of the British Columbia population with
regard to energy and would support the maintenance of a solid economic
foundation for' the Province, a good portion of which was the energy industry. .

Being assaulted, as it were, on two sides of the N.E.B. and the
corporate oligopoly in the natural gas industry, the province felt compelled -
to appoint a task force to look into all aspects of the energy industry and
its resource base. This it did in January of 1973. i

Very quickly thereafter, the task force recommended the establishment
of a regulatory égency that was to deal éolely with energy matters. 'ihe
Energy Act had been drafted by Mr. Martin Taylor (now Mr. Justice Taylor)
and was ready to be introdliloed when the task force made its report. On

April 18, 1973, the Act was given Royal Assent. The government lost no time

in forming the British Columbia Energy Commission under the authority of the

"Act, and appointing its first Board. The members included, among- others,

James Rhodes, Chairman (appointed because of his business background and
association with the N.D.P.), and Dr, Andrew Thanpsorf, Cammissioner ’and
eventual Chairman.

Tt was clear by the forethought that went into the Act and the
speed with which it was implemented that the N.D.P. governfnent, and Attorney-
General Alex MacDonald in partiéula.r, were determined to effect rapid and

-61~



Oy

-

-62—-

substantial control over the natural gas industry. It was the stated position
of the government that considerably higher prices were to be applied to
natural gas regardless of same initial political opposition. The three
opposition leaders in the Iegislature, W.A.C. Bennett (Social Credit),
David Anderson (Liberal), and Scott Wallace (Conservatiwve), united in
expressmg fear that the Act gave excessive power to the government, that it
was much like Blll 42 ﬂ{e Land Cammission Act. l There was also same concern
that the Act ma; have been in confllct with the National Energy Board Act, but this
has not, to date, been tested in couwrt. A careful statement by Mr. Ed. L
Phillips, Pre51de_nt of Westooast Transn11551on, seemed to accentuate this - T
concern.

In principle, we would not be opposed to any provincial

regulation that is in the public interest, properly

constituted and unquestionably not in conflict with the

National Energy Board Act.?

One of the first contentious issues handled by the new Government was
a proposed a:mdrrent to Gas Lloense 4] by Westcoast Transm].5510n Campany.
In 1973, El Paso Natural Gas approached Westcoast expressing a desire to
purchase additional volumes of natural gas up to 400 MMcf per day fer its
American customers. Westcoast suk;sequently applied to the National Emergy
Beard for the amendment to GL 41 incorporating the increase. This application,
had it been approved, would have meant a massive increase of 50% over the
existing approved export volume which was a]ready twice the size of the
next nearest export license held by Alberta and Southern Gas Co. Ltd.3
There was a very serious concern within B.C. for ddrestic supplies of

natural gas if this penm_t were to be re.-issuedka.nd this was perhaps one of

the major factors which caused the quick formation of the B.C. Energy
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Camnission. The Commission, as soon as it was able to act, recommended to
the National Energy Board that the proposed export volumes under the new
contract were much too high and the return proposed by El Paso to West&dast
of 5¢ extra per Mcf was far below the real market value. El Paso had(
pramised Westcoast an extra 3{5‘¢ Mcf regardless of export .levels, and the
additional 1%¢ Mcf only when the campany had succeeded in achieving the
increased export volumes. “The Commission proved sucoessfui in obtaining a
delay of approval to the‘ amendment until such time as it was able to carry
out a thorough study of the natural gas industry in the province.

Since the N.D.P. had no definite energy plan,~it was left largely to
the Energy Commission to define the precise method of proceeding ‘with the
re-structuring of ’the natural gas industry. The government, though, provided
ample philosophical impetus. Alex MacDonald was quoted in the Toronto Globe
and Mail as saying that "...we want to recapture for the people of B.C. the
kinds of dividends that will result from natural gas rising to its true'v‘alue
on the market."4 While seemingly benign, this sti%enent was actually a bésic
precept of the N.D.P. and was bolstered by all the authority and conviction
of the provincial, government. .

Another philosophical initiative that worried many businessmen in the
province was the possible natiocnalization of the entire natural gas industry.
In a telegram to the N.E.B. concerning GL 41, MacDonald indicated that the
province was indeed considering the opﬁon of nationaliéation because "...this
province is not and has not been receiving adéquate returns from natural gas
and the agreements proposed would merely perpetuate this position and throw

5

increasing burdens and costs on our consumers."~ The threat of nationalization

may have been a bluff; one which no one appeared ready to call.
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This form of Social Democratic philosophy frequently caused disputes
to flare between the industry and the government during subsequent years.
These philosophical differences aggravated/ _the 'majof p]:éﬂeﬁ in the industry,
that of adequate returns to the produchr from increased prices for hatural
gas, and when returps proved J.nédequate, their c_onsequent reluctance to
sustain the degree of exialoration activity necessary to malntaln reserve
levels. = |

Shortly after the formation of the Commission, the pmmcial
government issued Order—in—(‘;ouncil l48kliordering the Commission to. look into
certain aspects of the natural gas industry and into the March 31, 1973

agreement between El Paso and Westcoast. This resulted in the province's

first full-scale public inquiry into the natural gas industry. Four hearings

- were scheduled: Vancouver, June 12 - July 6, 1973; Cranbrook, July 23 -

July 25; Prince George, July 31 - August 1; and Vancouver again, August 6 —
August 10. - The Terms of Refe:'reﬁoe were quite broad in order to develop a
sound feeling of public opinion over the entire spectrum of the natural As
and energy industry. There was a great deal of public interest in the ]
hearings and scores of ccxrpanies; lobbying groups, public interest groups,
and private citizens held forth on their respective concerns. Other than the
Westooaét - E1 Paso Agreement, the hearings covered such issués as reserve
estimates, exploratién and development levels, pricing, roy;':llty systems,
exenptior_ls, rates and tariffs, securities, annual reviews of the industry,
and alternate forms of energy. The last item proved to be a major ooncerr‘i\‘to
the private citizens and organizations such as thé. Society for Pollution and
mﬁmmml Control, while pricing and royalty étructures of natural gas

seemed the main concern of J'_ndustry.6
o
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As the hearings continued amid growing interest, it became evident
‘that the Commissioners were dealing with the part;icipaéits in a fair manner.
All were given a chance to participate irrespective of their political or
philosophical persuasions. It also became quite cle"é.r/ throughout the
long proceedings that provincial government interference was being kept to
that knowledge. .
In its final report published September 14, 1973, the Energy

Commission stated:

It is apparent to the Cammission that both in relation to

alternate fuels sold in the U.S. Northwest, and in relation

to Alberta gas sold at the B.C. border, the price being

realized for British Columbia natural gas is so low that it

can onl7y be regarded as absurd in relation to competitive
value. .

Several reoonmendations were made: 1. Raise the price of natural gas
to the Competitive Energy Vélt:e (CEV); 2. Establish a Crown Corporation to
engage in production, processing, transmission, and marketing df natural gas;
3. Abandon the present profit margin based rbyalty system in favour of a
‘price for each Mcf removed at the CEV minus certain allowances for costs of
production and attendant risks; 4. An annual re-evaluation of prices,
reserves, and other industry activities; 5. Reduce the length of time
explorfltion companies were pennitted to hold rights over land without carrying.
out emlorétion activity; 6. Perhaps most inpqrtantly , that no further
eprrts be contracted until: N

1. Reserves are established sufficient to meet all present
contractual commitments and the reasonably foreseeable
future requirements of the province, including Vancouver

Island; and 2. prices paid for pre.gently committed gas have
reached competitive erergy values.
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When these- recommendations were accepted by ‘th'e government and
subsequently presented to the National Energy Board, the Board after due
consideration, rejected the amendment to GL 41 and actually added additional
~ restraints to the existing license. |

"Three events caused this re-assessment of export practise by the
N.E;B. The impending energy crisis and the report_ by.the Energy Comuission
were tw:o.9 The third, a rather coincidental event, was the -flooding in

Septen‘bgr 1973, of the large Beaver River gas field which straddled the B.C. -

=L

Northwest Territories border. The field was operated by MDwT»eﬁ?f of the
largest producers in the province. Export commitments on a largt;vscale
necessitated rapid extraction of gas, a practise that can be exceedingly
detrimental if not properly controlled. If extraction takes place at too high
a rate, the loss of pressure at the well may suck in water fraom surrounding'
strata thus flooding out portions of the field. This is what occurred at’
Beaver River.

- To repair the damage, the water would have to be extracted at great -
cost in money and ti.ne) or separate wells would have to be drilled in each of
the isolated pockets. Both of these altematives, proved far too costly to
contemplate seriously. As a result, the province lost one of its largest
natural gas fields,a total of 220 - 260 MMcf/d or some 10% to 12% of its
total production (the field was finally shut down carpletel; in l§~78) .

The shortfall that this caused in Canada's GL 41 export commitents
was approximately 26% or 213 MMcf/d. Since three out of the four Amoco
wells couﬂid not be repaired, Amoco was cozrpelled to declare 'force majeure!
as its reas;;\for not supplying Westcoast. 'Force majeure' simply meant that

/\
because of circumstances -beyond the control of the campany, it was unable to
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fulfill the contract. Under thJ.s condition, the campany is not liable for
breaclg of contract. Westcoast, because it was unable to supply B.C.
utilities and E1 Paso, was also forced to resort to '@rce majeure'.
This meant that exports being at the end of the line would be curtailed
rafhef than domestic utility supplies, however, Energy Minister Donald
MécDonald in October, 1973, refused to allow any reduction in exports without
| fifst attenpting to obta_l.n alternate supplies for the Westcoast line.

Until the position is clear with regard to alternate supplies

we would not movioto take action to curtail all (supplies to

U.S. custamers).

Several meetings were held in an atten%t to solve the prablem and it

was finally decided to divert Alberta gas into the Westcoast line in the
Peace River, area - the so—-called 'Zama Link'. This supplied4 sare, but not all,
of the shortfall. Despite the initial concern ‘caused by MécDonald's statement,
there is no doubt that the province had ‘the right to use what gas it required
before the full export commitments were honoured. This point was accepted by
the N.E.B. The final result was a substantial cutback in exports but, still,
same voluntary curtailments 1n domestic use on the part of the province in
order to assist American consumers. The Burrard thermal plant, for example,
switched over to the use of oil from natural gas in order to free that much
more gas* for the export market. The fact that the temporary conversion to oil
was considerably more costly to the province apparently went unnoticed by the
American states and no offer was made to catpensaté’B.C. for these incurred
costs. On this point, the argument can be made, of course, that the province
wanted the additional export revenues more than it wanted the gas to run the

Burrard plant.
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Throughout this confusion, one thing was clear; the province badly
needed some direct input into the priciné;, development and transportation of
natural gas. It had been unclear to many within and without the New
Democratic Party just exactly how the government could best control the
industry. The Energy Commission's role was evident: it advised in matters
of pricing and policy and it regulated utilities, but it did not directly
control methods of f.ransportation or any actual indﬁstry transactions.
Although natiofmalization of the industry had. long been touted as a possible
solution, the complexity of the industry and relationships between government
and private sectors were such that this extreme act would probably not aid
the development of the province in the éhort term. The costs of exploration
and development of petroleum and natural gas are so high that even the budget
of a provincial gove t is likely to be strained.
* Having been an N.D.P. election promise in 1972, the nationalization
- of Westcoast Transmission was also viewed with much interest, but the rider
here was that the campany was a federally licenced transmission carrier and,'(
while the province might have gained same revenue by taking over the assets,
it was still subject to the control of the N.E.B.l:L
To overcome some of tﬁese difficulties , the government, on the
recommendation of the B.C. Energy Conmiésion, formed the British Columbia -

Petroleum Corporation under the Pétrolemn_Corporation Act, Bill 70,

introduced in the Fall of 1973. Quite deliberately, the government placed
the Corporation directly between the producers and the purchaser, in this
case Westcoast Transmission. Premier Ba.rreft was fond of stating that he
was never intending to nationalize the pipelines and the wells; all he

desired to do was nationalize the small joint of pipe between the wellhead
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and the transmission line. All natural gas going dnywhere in the province

-4

had to go through that tiny bend, which was now the B.C. Petroleum Corporatian.

. The Corporation was empowered to: ’

1. ...buy, sell, and otherwise deal in petroleum and natural
gas. 2. ...build, purchase, lease or otherwise acquire,
operate, and dispose of pipelines, gathering systems and
storage facilities. 3. ...explore for, develop and produce
petroleum and natural gas.l2

Immediately following its inception, all,of the contractual responsibilities
foraspurchasing natural gaswere effectively transferred from Westcoast to the

B.C. Petroleum Corporation.
Dr. Thompson stated in an article written for the British Colunbia

Institute for Policy Analysis that:

The principal reason for recommending the establishment of
the British Columbia Petroleum Corporation to act as a
brcker in the sale of the province's natural gas was to
wrest control of the industry fram a producing company and
a transmission campany which were subsidiaries controlled
by the same foreign parent corporation. But an equally
important reason was the need to find a system as flexible
‘and pointed as royalties to capture the economic rent. The
fine tuning was to be accomplished by the Corporation
establishing producer prices at an acceptable lewel and re-
selling at newly established export prices, with the mark-

. up over processing and transmission being received by the
Corporation as an agent for the provinoe.l

James Rhodes, who became the Chajrman of the B.C.. Petroleum
Corporation after being transferred fram the equivalent position in the
Energy Camnission, stated the immediate policy of the Corporation:

We have inserted ourselves between the producers and the

distributors. In doing this, we feel that we can re—

negotiate the long term gas contracts which Westcoast has

with El Paso. ...it is also clear that Westcoast on its

own was unable to re—negotiate.l4r
It was decided that the main role of the Corporation would he as a marketing
agency for natural gas. The other roles, particularly with respect to oil,

would be disregarded.

T A I R S R A I T PR
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The Corporation was obliged to pay the producers only ; pre—determlned
royalty-free price rather than an amount that varied wi‘th market prices.
Westcoast had been receiving an average of about 9% return on its investment
prior to the formation of the Petroleum Corporation. Now it received 9%%
return on its‘ rate base (i.e. the amount of invested capital on which the u
base is calculated) including a 15% return on equity. The negotiated return on
investment provided for in the Westcoast/B.C. Petroleum Corporation Agreement
increased by %% per year to 11% as of January 1, 1977. The difference
between the price paid to the producers and the wholesale selling price to
the utilities ,mlms the financial return and Test of service to Westcoast,
was the revenue accruing to B.C.P.C. ‘(or B.C. Pet-ie as it was called).

~ Lorne Kavic and Gary Nixon in their bock on the N.D.P.'s short flirt

with power, The 1200 Days,l5 suggest quite strongly that lack of décisiveL
action immediately after the N.’D.P. were elected cost the province one billion
dollars in potential revenues.16 It is true that action on price increases
was not taken until a year ’after their electjpn, and only after the B.C.E.C.
had a cpanoe to determine through its 1973 Report on the natural gas industry
zm::pachtlﬁy where the problems lay and the best method of counteracting them. P
However, it may have been folly for the government to make qu.lck decisions on
pricing and exploration policies without first obtair:ing the recommendations
of an independent body. It was strongly indicated during the Inquiriﬁ that
the complexity of the industry and the business climate were such that
considerable thought had to be given to any new royalty ,scher; prior to
adoption. Kavic and Nixon were correct in their assertion that revenues were

lost through lack of immediate action, but it had to be remenbered that the

previous government appeared to be much more alienated fram the situation than
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was the N.D.P. and that designing a new policy with such wide-ranging effects
could not be accomplished overnight without risking industry stability.

Also piaying against any quick government decisions was the
oqhstitutional prerogative of the federal goverm,te;lt to control export prices.
Since the majdrity of the province's production was exported, raising the
damestic price would only have a marginal effect on revenues and would tend
to alienate B.C. residents who would naturally feel that they should receive
preference in natural gas pricing. The Nztiopal Energy Board r'sets the export
price which is now uniform across Canada and the only way the prbvince was
able to raisé the price at that time was through a clause in the Westcoast/
Northwest Pipelines conttzact that stated that the export price must be 105%
of the domestic provincial price paid by B.C. Hydro Therefore, if the
province were to raise the price to British Columbians, the export rate would
_also rise./ﬁ To use this option, and a few other political initiativeé, the
N.D.P. gover‘.rment felt that a well-plannedapproach would serve bet{:er than a
shotgun attack; The surprising care that. the government took before making 7
radical fiscal changes diminished fears that the B.C.E.C. had been set up in
an effort to carry out a 'witch-hunt' against the gas industxy.l7

In order to trigger the 105% rule in the export contracts, B.C. Hydro
agreed to pay a subsitantia].,ly higher amount for the naturalA gas it purchaséd
fram Westcoast. ‘The damestic price suiasequently rcssi'e from 31¢ Mcf to 58¢ Mcf.”
This autamatically pushed the export price to 61¢ from 33.5¢ Mcf. Its costs
doubling, El Paso appealed in dismay to the National Energy Board, but the
Board rejected the appeal and made the increases effective November 1, 1973.
Prior to the formation of the B.C. Petroleum Corporation, the gas

producing areas were split into two sectors: Fort - St. Jchn and Fort Nelson.

5
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Gas 1n the Fort St. John area was being purchased at 13¢ Mcff while gas fram
Fort Nelson was earning only 11.5¢ Mcf., The new system separeted gas into .
"old" gas (from pools producing before Novetrber 1, 1974) and "new" gas (fram
pools producing after November 1, 1974). The returns to the producer varied
fraom 18.5¢ - 20¢ Mcf for "old" gas and 22¢ Mcf for "new" gas after the inception
of the new system. It was intended that "old" gas would rise to 22.75¢ - 27¢ |
Mot by 1975.18 ‘ B

| There were several J_ndustty arguments against this type of pricing

oo o
’f‘(

system. 1. Tl;e system, ﬂalthough an mprovenent over Westcoast's, still did
not allow for mdustxy sharing of future price J.ncreases. 2. It was argued
that there should be no dlfference between "old" and "new" gas because cash
flow was required to carry out further exploration and develqprrent. 3. The
point was made that gas, whether "old" or "new", should be paj';d for according
to its competitive energy value. 4. It was stfongly hinted that low prices
for "old" gas could curtail prodtzction fram a]_ready'producing fields.19 One
additional question was asked Why did the prices not include sone benefit
for exploring the more costly geographical are;s? To do this would have
entailed Ga‘horrendous logistical problem ef defining which areas were hlgh cost
and which were not. ’ |
. Acceptance of the system was-voluntaxyr for each of the 81 producers in,
the province, the oétion being continuation of the old system that was
introduced under the Social Credit government. ‘Since most of the producers
were under long-term contracts, some extending to 1‘989, the netbacks pexmitted
under the old systeﬁ and the effects of the Pacific Petroleums - El Paso
duwopoly made the existing prices progi‘essively less attraeﬁw. Virtuaily

every producer in the province recogm.zed the improvement over the previous
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outrroded system and accepted the new conditions. Those few that dJ.d not

generally had propertles that sat on the B.C. - Northwest Territories
border, and apparently because of some ccxrplex:.ty{ in the taxation payable',‘

chose to came under taxation terms of the Petroleum and Natural Gas-Act.

Y - For those five of the eighty-one ccmpanles th.ch chose not to adopt /

the new prlclng structure, the N.D.P. amended the Petroleum ‘and Natural Gas
Act in the Spring of 1974 (Blll 132) o bring it more in line' w1th the Party s :
chang:l_ng views on lease tenure and to ensure adequate control over these few
g @ : :
' campanies. ’Ihe amendment J_ncreased r ‘fees, increased royalt1es,t and set ‘ -
o{)nditions that would guarantee continuing exploration and deizelopmerit on 7
pa:m of the coqpany'losing- its permit. ) o ‘ .
The new taxing system for natural gas, and its by-products operated -
ak follc;sﬂzs:20 ‘ ' ' ,, ‘ - ; L
‘" .Gross Selling Price per Mcf o , % of Gross Production
0 to l0¢ | : \ 15 T |
. - R .. -market’ value pei.;’l\dcf-f10¢ R
,J'O¢' to 20¢ , : . 15 plcs. 20 ket value per Mof A
‘ ' o mazket value per Mcf-20¢
2~O.¢,plus o 2> plus 50 market value per Mcf
‘natural gas by-products - - q 50 -

While the Energy Act, the Petroleum and Natural Gas Act, the M.meral .
Pctandﬂ'xeCoalk:tlewrcyaltles onmlner s taken-from Crown- lands,‘the - -
M Land Tax Act : an acreagetaxﬂand:afmil]r rate assessment on
minerals taken from private land. WhJ.le this Act does not encompass a large
vproductlve capac:.ty, thereare same areas in theprcv:.noewhere oil or gas is

tahen fram prlvate lands. The N.D.P. made the-necessarychanges in the Act to N
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bring it in line with the intent of the other Acts - protection of the
public interest and maximization-of revenues for the ‘province.
- . At the summer B.C.E.C. Inquiry, support for the pricing system came,
at least 1n part, from an unlikely source. The Canadian Petroleum Association
\was very much in favour of natural gas beingb priced at its CEV. Their \
- es‘ti.n‘ate of parity price, eliminating the "old" and "'new“ labels, was 38¢ Mcf |
in 1973 rising to 44¢ Mcf in 1974, 46¢ Mcf in 1975, 81¢ Mcf in 1980, and
$1.29 Mcf in 1990.°F | |

Industry had not suffered because of the moves to control the market-
place. Westcoast was making a higher prb_fit than it had previously; the
producers were receiving better prices for their production; and the people
of the province were receiving much higher royaities for the resources that
belonged to them. True, the domestic price had risen, but this was more than
campensated for by the swollen profits made in the export market. Peace in
the industry was not to last long, however, as—external influences ‘made their
marked effect on the industrial climate of the province. |

By late 1973 and early 1974, especially during the Arab-Israeli war,
prices for petroleum in the world market were changing so. rgpidly that there
was almost a daily need to rg—appraisé petroleum and naturalgas prices. The
Canadian Petroleum Association's projections of v_périty price were obsoleté
within three nontt'15 of their presentation. Canad:n.an petroleum export taxes in
Noverber, 1973, were a meagre 40¢ a barrel.- By December they, were $1.90 bbl,

and by January, 1974, $2.20 bbl.22

It was clear that the old royalty sygtem
for natural gas of a straight 15% could not campete with the tax increases on
petroleum and, as -such, was unable to protect the province's interests. In

addition, many of B.C. initiatives were being up—étaged by other provinces,
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particularly Alberta, which began to alter their resource taxing policies to
adjust to the changing world conditions. |

To solidify 1ts control over the industry, the "P;rit:_i.sh Colunbia
government, in January, l9k74,‘made a move that caused a great stir in the
boardroom circles. On the 18th, it announced that it had purchased 13.5%
of the Westcoast Transmission Company shares formerly owned by El Paso ‘Natural
Gas. Overnight, B.C. became the second largest shareholder in the largest
provincial pipeline. At the time, the line was not being used to capacity,
partly because of the Beaver River flooding, and it may have then appeared to
be a samewhat dubious economic move. Nevertheless, time has shown that the |
purchase was indeed a good one. Since then Westcoast has continuously turned
out a respec’téable profit for the government, although it should be noted that
same of that profit came fram the Petroleum Corporation. -

Premier Barrett had a chance to explairrhis government's position on
‘this and numerous other issues in January, 1974, at the Firs:t Minister's
Conference on Energy. He made several recammendations including the
curtailment of additional exports to the U.S. except in emergencies, pricing
of o0il and natural gas at the campetitive energy value, subsid‘j'.’zing ;che
have—;10t provinces from an emergency price stabalization fund set up by the
producing provinces and the incorporation of an excess profits tax. He élso
went on record as opposing any lcmé—tenn two price system for energy between
Canada“arxi the U.S. The last point meant that Canadian consumers should pay
the same amount as consumers in the U.S. This, naturally, caused considerable
concern to. the eastern provinces which depended so much on federal\s\tmsidies )
for energy purchases. )

The winter of 1973-1974 proved to be rather aminous with respect to

30 LTINS o
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esploration. In November, 1972, the Alberta Government had introduced
legislation that increased the field prices of natural gas by linking the
issuance of removal pgrmlts with guarantees to the producers of 'fair market
value'. Since thel priéés for natural gas in British Columbia befére the
‘N.D.P. came .to power were far below the 'fair market value', the Alberta
policy tended to shift exploration and development away fram B.C. By the
1973 drilling season, the effect had became quite marked. Many of the
drilling rigs available “went to Alberta because of their incentive scheme
which "allowed 30% of well drilling costs to be credited against various,
governmental fees." Saskatchewan was also offering a 50% sales tax reduction
on drilling and other equipment that was needed for exploratory wells.24
Even though the new structure in B.C. was a vast mproverrent over what it had
been in the past, the netbacks to the producers were still substantially
lower than they were in other producing provinces.

Initially, and until the other provinces advanced far beyond British
Columbia's position, the industry seemed fairly satisfied with the |
improvements to the B.C. pricing foﬁnula , but there were growing camplaints.
Many within the industry refused to credit the government for the price rises.
They claimed that prices were about to rise anyway and the N.D.P. just
happened to be there at the right time. Same credence can be given to this
opinion. During the 1973 shortage caused by the flooding of the Beaver
River field; the entire Pacific Northwest was scrambling for additional
- supplies of gas wherever they could be found. Pan Alberta Gas Ltd. offered
the APCO Group, an American campany that took over the Pacific Nortlmest gas
pipeline system fram El P:aso and which now was the major purchaser fram the

’,Westcoast Transmission line, an additicnal 30 to 60 MMcf fram Alberta fields
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upon construction of a 40 mile pipeline to link the supply with the north end
of the Westcoast line. The price, although never specified, was thought to be
approximately 50¢ Mcf. This would have been a substantial incréas'g over the

existing contr;:\cts held by Westcoast. Whether this price jump would have A
meant the autbmat't% re-negotiation of other gas contracts within British

. ¢
Columbia is unclear. However, the time to accamplish this task, if re—

SR,
negotiation were in order, would ha';ze been cotr'usiderably longer had the
government not became involved and ordered the new price increas;e as soon as
it did. The fact that the government did ac£ first, rather than leaving the
decisions to the foréign oligopoly, meant several tens of millions of dollars
in revenues for the province as well as increased returns to the many |
producers, most of wham had no ties to the American parents of Westcoast.
Also, had this action not been taken at the time, it is certain that the’

loss in drilling and development that occurred in 1973 and 1974 would have

been greater.25
Another camplaint concerned the pricing system itself. campanies
which had gas reserves classified as "new" claimed that were actually

realizing less for their product than those with "old" gés. They claimed,
‘with some justification, that industry finding costs had doubled between
1970 and 1974. This meant that the system actually penalized new producers,
the result of which was same lack of enthusiasm in the exf)loratibon field,
particularly when contrasted with the Alberta scheme. This problem was
belatedly recognized and, in response, the government J.ncreased the "new" gas
prices in September, 1973, by same 50%. While this alleviated an existing’
problem, it was too late to affect exploration until the following sprlqg

In this respect, it was important that any policies adopted by the
]
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Petroleum Oérporation be adequate to maintain exploration and develépment. o
The tremendously long lead time in developing a producing well, approximately =
seven years, required carefully plamned and ccmpetltlve policies. A loss of

&

one year through ill-conceived policies may mean a natural gas shortage
éevéral years later. | B

~order to insulate the Canadian public from the rising costs of
petroleum, the federal government, in September, 1973, placed a freeze on the
damestic prices of energy fuels, and by doing so, affected rather foréibly
the goal of 'fair market value' for these fuels. The move may have been a
'vote—getter' in the éast, but the produciﬁg prov.mces were quite upset.
The freezé was to have been tenpd;caxy, lésting\ only until January, 197:1, but
political pressﬁre fram the federal N.D.P. which held the balance of
pcmerln Ottawa forced the extension of the freeze beyand January.

Alberta's: reaction was unexpectedly severe. The province and the
federal / : 1t had been atte:rpting to solve the schism that had opened up
over'é national energy policy and, to Alberta, this move appeared‘ tobe a
rejection of Alberta and its views. Oilweek phrased the industry's sentiments
rather bluntly: "Pierre and Donald duck into Lewisland" and "Ad-Hockery turns
to Ad—lviockery"'.26

While British Columbia sympathized with Alberta, and Premier Barrett
came out against the two-price system in the January First Minister's |
Conference, the government in Victoria wad™N.D.P. and the party that instigated
much of this furore in Ottawa was N.D.P. The provincial govemnént, partly in
an effort to shéw its concern for the Eastern consumers and partly to show
solidarity within the federal and provincial ranks of the N.D.P., rerra_med

relatively quiet, despite the fact that she toor was being hurt.
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For example, the British Columbia Petroleum Corporation was losing
money on its domestic sales to B.C. Hydro which could only pay the maximum
‘éii-allowed under the federal freeze. The Corpofation was forced to make up‘the
. loss through its ;xport revenues.
Even after the Liberals had re—ga:i_n/ed the majority in the Hpuse of
Cammons subsequent to the election in the éunmer of ;974, they steadfastly
maintained the freeze. Their ;rzzonj_ng apparent: the cost of fuel, more
than almost ’any other factor, ected inescapably the cost of living. This
~ meant, of course, that the producing prbvincés were paying the price of
decreased revenues in order that the country as a whole would not suffer.
Whether this was good or not is another question. Should the Canadian public
be led to believe that things are much better than they really are? Are we
simply delaying, and in fact worsening, the inevitable? While these questions
cannot be answered, except in a philoscphical magper, they do indicate the
potentially serious consequences of such %gfove. .Fgr aii intents and purposes,
strict price controls are still in effect today. Thé Canadian‘consuner'pays
for less than the avei‘age of the world price for domestic oil and gas, although
the December, 1979, feg’ieral Conservative budget is making an effort to change
this. ]

There were other moves afoot in Ottawa during 1974 that were to have a
further serious effect on British Columbia gas production. Without a doubt,
the federal budget that was brought down on November 18 had a greatér negative
effect on the exploration and development of petroleum and natural gas in B.C.
than any other piece of legislation, feder’alror provincial, rduring these years.

Up until this ti.me, resource campanies had been able to deduct from

the earnings shown on their federal incame tax forms any royalties paid to the



N -

—-80—~

pré)vi_ncial goth. The provinces saw thJ.s as a green light to increase
royalty rates at the expense of the fedefal government. The companies
suffered little in this exchange since it meant sj_nply a re-direction of
taxes they were forced to pay anyway The Canadian government soon
recognized that its tax base was }:Je}n/g\cut out fram underneath it by vaulting
provincial royalty schemes, and it now moved to correct the imbalance. The
budget disallowed coxrpietely the deductibility of provincial royalties on
resource companies' income tax returns. In his budget presentation, Finance
Minister, John Tu;ner explained the government's stand:

Fourth, I proposed that royalties, taxes and other like
payments to govenments should no longer be recognized as
a deduction in camuting incame for tax purposes. My reasons
for this action were described in the May 6 budget and I have
elaborated upon them since. I am satisfied that this is a
necessary step in order to avoid the erosion of the federal
tax base.

I have considered carefully permlttlng deductibility of
royalties and I have concluded that this approach does not
offer a practical solution.

I acknowledge that royalties in respect of property rights
have traditionally been deductible -as a business expense.
However, in tax reform, we began the process of dJ.sallowmg
certain incame royalties in the. mineral field and substituting
federal tax abatements. Today it is evident that a royalty is
no longer a royalty in the traditional meaning of the word.
There have emerged various provincial charges which are thinly

~ disguised income taxes.

Today provincial charges take many forms. They are no
longer limited to flat charges against a unit of production.
Now there are provincial charges that are determined by price,
profit and volure. In addition, there are provincial claims
exercised through joint ventures and marketing boards. In fact,
there are so many kinds of provincial charges and claims that
it would be virtually impossible to draft workable legislation

"which could distinguish between bona fide royalties, tradJ.tJ.onally
deductible, and other taxes and charges.

That being so, we have chosen to disallow the deduction of all
these levies and to make room for the provinces by giving

~additional tax abatement.

In this way, the provincial taxes and charges and the federal
taxes will each be discrete, and visible decisions, which each
can take in the light of what they know the other is doing,
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giving full recognition to the needs of the industries.
Surely the goal is to find a campramise which gives -

reasanable -results in financial terms to the provinces,

to the industries and to the federal government. This is

what my proposals aim to do.27

.This move served to protect the federal tax base but i‘?‘%‘iht the
provinces and the campanies in a difficult situation. The carpax;;i‘es jntédiately
carplained that they were now in effect paying douBle taxation through high
provincial royalties and reinstated federal taxes. The resultihg hue and cry:
over the taxation clauses in the budget that spfang from every quarter had
very little effect on the federal government which had its fiscal back to the
wall. Mr. Turner also indicated that any thoughts that the provinces may
have in nationalizing the resource industries in order to maintain their
lucrative taxing position would be met with federal legislation to tax
provincial Crown Corporations. It was apparent that the federal government
was determined to maintain its presence in the ‘resource taxation field,

Serious constitutional questions were raised by the federal move.
There has been sosrre concern whether or not the non-deductibility of royalties
was actually a tax by the federal government on provincial income fram
royalties. Section 109 of the B.N.A. Act gives the province the undivided
authority to apply royalﬁes respecting provincial lands, including minerals.
Section 125 ensures that the provincial interest in lands cannot be taxed;
referring to the 'immmity of instnxfegtalities' discussed in Chapter two.

’l"It may be reasonable to deduce that provincial royalties, as a portion of the
total value of the product, are provincial property under Section 125, and as
such, cannot be taxed by the federal goverrment. This would I;ean that Ottawa -
couldlevyinconetaxesonlyontherenajningvalueoftheproduct, but up to

100% if they so choose. Obviously, in the absence of cooperative federalism, .
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the power to tax is tantamount to a license to desi-_roy'.z8

The Courts have not been asked to decide on this issue to date and,
with an energy agreement between the federal government and the provinces
j possible in the near future, a legal decisian may be indefinitely postponed

At the time the budget was presented, the average selling price for
gas was appro;d.r_rately 82¢ Nk:f. ™e 'deemed fair market value' on which the
federal tax was levied, was 82¢ minus transportation costs of 25c Mcf, leaving
57¢. In its calculations, the federel government assumed that the, producer
was receiving the entire 57¢ Mcf and deemed that figure as the income. The
province, through B.C.P.C., paid a royalty-free price to the producers of
21¢ Mcf and kept the balance as provincial revenue. Ih effect, no royalty was
levied on the producers in B’.C. By subtracting the actual well-head price' of
21¢ Mcf paid by B.C.P.C; to the producers, from the 'deemed fair market value',
the federal government arxrived at an 'implicit' royalty which became non-
deductible on federal income taxes. As a result, the producers were beihg
taxed on an additional 36¢ Mcf.that they were, in fact, not receiving.

Reactions to the budget came sﬁfﬂy. Premier Barrett at various times :

called it an "honest mistake", a killer of exploration activity, and a move

29 Barrett also

which gave "credence to those who support Western separ;atism. "
initially refused to came to the aid of _the natural gas industry by denying
any form 6f tax benefit. This was done simply to apply pressure on the federal
govex;ment by using the industry as a pawn; exactly as the federal;overnnent
had done.

Alberta, agaifi, offered the most outspoken replies. Premier Lougheed
suggested that the federal move would destroy the country and that it was a

monumental "ripoff". He let it be known that as far as he was concerned the
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oil-pricing agreement that had been worked out in the Spring of 1974 was
cancelled. His Attorney-General, C.M. Leitch, referred to the B.N.A. Act,
Section 125, which stated that "no line or property belonging to Canada or any
province shall be liable to taxation", since it was clear that all natural
resources are the property of the provinces in which they are situated.
Imperial Oil stated, in reaction, that all capital spending programs

in Canada would be re-examined. Shell 0il was seriously concerned that the
taxation clauses in the budget would prove disastrous-to further exploration
and development in Canada and that the country would run short of oil and gase
in a few years if the tax climate were not improved. Gerry McAfee, President
of Gulf Canada, stated that at least $100 million of their $332 million
exploration program would have to be cut. He stated further: /

This should hot be interpreted as a threat. It is just

a simple statement of an inescapable, unhappy fact that

we will have a lot less money to spend next year than we
thought we would. 30 ' '

Pierre Nadeau, President of Petrofina Canada, emphasized the companies'
position by summing up the quarrel and its effect this way: ‘
I think it's a shame that we should be caught in the middle
of a federal-provincial confrontation. I am afraid that
Canadian citizens will suffer. Drilling rigs and experienced

personnel have been leagf'xg the country because of the dispute’
and this will continue.

The B.C. Energy Catmissien indicated in its 1975 report of field prices
that the feder)el'legislatio: had a very severe effect on the exploration
programs of same campanies in the province. Pacific Petroleums cancelled its
28 well program while Chevron cancelled its first exploration program in
British Columbia. Gulf Canada also ceased exploration entirely in the prwov;i.nce.32
Despite the fact that the November budget made cone major concession to

™ the oil campanies in allowing exploration costs to be fully deductible, this did
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not seem to assist in any great degree the exploration programs. It became

1
much more attractive to move drilling rigs to the U.S. or overseas where

returns were higher. _ / /
The additional tax abatements that the Finance Minister xeferred to in
his budget speech, which were on productiqn profits on a declining basis,
proved to be urworkable. In its place, the government instituted a resource
allowance of a flat 25% of net revenues which were derived from oil and gas

operations. 33

This meant that the producing provinces could levy a 25%
royalty without fear of the federa;l government also taxing this portion. The |
federal government limited its tax::.ng rate to only 75% of the net revenues, a .

| major concession to the provinces. | 4

By early 1975, the provincial government had caved in to the federal
taxation changes. While British Colunbi§ swportea‘ﬁlberta in the struggle
for provj_ni:\j.al control over its resources, Barrett finally recognized the need

for the féderal government to tax the natural resource industries. The

province decided to pay to Ottawa the producers' share of the federal income
tax out of provincial revenues. This move allowed the Canadian government the
revenues it needed to carry on the duties of Parliament but also left the
taxation of the industry to the province. The alternative, which had been
followed by Alberta, was to provide a rebate of taxes to the producers in
order for them to pay the tax.

| British Columbia's system discouraged the campanies fram hiding their
profits in convoluted bookkeeping, and this gave the province additional
fiscal .control. The federal government accepted this position and, in return
for B.C.'s suport, permitted the province to examine the prlvate federal

incame tax statements of the producing campanies in order to prevent the use |

r.
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of loopholés or gther taxation-evading initiatives, a move highly unpopular
to the J.ndustry Ottawa also -agreed to allow all export pricéL increases

- to flow to the Corporatioh and, furthermore, would not apply a federal
export tax. 34 '

| It is interesting to note that, while many of the large companies

and employer organizations in the country decried the federal budget

as a d;estroygr of motivation, the 1975 B.C.E.C. Hearing on Field Priées
heard testiimny from several exploration companies in the province, including
Pac'ifié‘Pet'rqlemrs, categorically stating that it was not ﬁﬁe federal

budget at all that caused them to cancel their exploration(prograns. They
claimed that this action was taken because the province was not guaranteeing
them a share of any price increases that ma§ in future be levied ;Jn' natural
gas, and that exploration would not have been curtailed if the pj:ovince had
increased the netbacks to the producers to a large enough “extent to cover
the revised federal taxes, in effect taking the difference out of’provincjfal
revenues and paying it to the producers. Their statenénts also implied that
addido@ guarantees beyond simple protection from federal taxes would

have been necessary to maintain the drilling .programs. -

This pqsition has been a contJ.nuous and persistent one for ﬂ'l%’
natural gas campanies. The ideal, for them, would be to retain as much
flexibility as possible in 'designing' their profit and loss Statements. The
old system of a flat 15% royalty on the wellhead value, which had been in
effect since before 1963, allowed the campanies the freed[xn to' curtail costs
" where possible and to lobby for higher prices which would increase their
returns. For the provincial govermment to control their returns was anathema
to the free enterprise spirit of the conpanles | )

' The concern over resourceAtaxatioh evolved a line of thinking that

A
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many provinces are now beginning to adopt. Under Section 125 of the B.N.A.
Act, Crown /Cprporations owned by a province are exempted from iederal tax.
Gerard LaForest states:
- A provincially owned industry is constitutionally exempt from tax—
’ ation by the federal parliament, so that revenues derived from
that would go to the federal government if an industry were pri ly

owned remain as prefits to the province, a matter of no inconsi le
" importance haw.nq3regard to the great demands made on the tax:l.ng powers

of the provinces. \/S

The purchasing of conpam.es by the provinces can unde.r the present
Constitution effectively short-circuit the federal tax-collecting powers.
Saskatchewan's recent purchases of sare large potash mines in that prov:.nce
bears thlS out

While the federal budget caused an upheaval in ‘the industry that
persists to the present day, the provinces generally reacted qulte swiftly
and positively in lessenlng the tax burden suddenly imposed on the campanies.
However, the provinces did not react equally or concurrently and it was
no great surprise to many in the industry when the oil companies, which have |
historically been very mobile, mig:rated to the province where they/coul-d
receive the best deal - in this case it wasAJberta The tremendous ioss
of "e%@loration activity in B.C. prompted the’Energy Cammission {to state
that, “The industry has in effect gone on strike aga;i.nst the t Corporate

pricescheduleandthegovemnent,inapoorbargainingpos i andfacing

dire consequences of a 'prolonged strike', nust meet the texms of the industry.”

As a result, the Cammission recommended the establlshment of a

Crown Corporaticn to engage in exploration and develogtent of oil and natural
gas in competition with private deizelopers.37 The Cammission did recognise,

thougﬁ, that the long-term fixed prices that the px,oducers' were receiving

was having a negat;'l;vg,effect on motivation, especially in the face of

e . 38
rising prices.

36

S
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Three of the N.D.P. stalwarts, Alex MacDonald, Robert Williams
‘and James ‘thdes, saw the problem in a slightly different way. - At a
" meeting in Calgary with B.C. gas producers in February, 1975, James 4 .
Rhodes was quoted?as séying that,‘ "B.C. Pete has no hesitation, no apology
(over the factj that gas prices will not be increased;until gas starts :

39 At the

to flow, and that we (will Vonly then) comsider price increases.”
same meeting, Alex MacDonald stated; "Gas prices to producers in British
Columbia are good. We don't think any change in well-head prices is needed’ ‘

or justified." 40

He did, howeQer, make Qhe ooncession-by promising- assisiﬁance
to small firms that may be short of working capital. “

Robert Williams, who was cpntinua ing attai:ked by the‘resource ,
rindﬁs‘trlies as one of the more virulent of ‘the N.D.P.’ members of‘ the Legislature,
seaninély supported this claim by striking out hard against thé gas producers,
in particular Mobil of ‘Calgary, which hé named as one of theootrpaﬁies |
that was intentionally sabatoging production in B.C. His contentions of a
'strike' found sympathy with the Energy Commission and thle\possibility
‘was.;even recognised by Ed Phillips of Wéstooast Transmission Conpany.4l

The effect that the industry 'strike' and the flooding of the
Beaver River field had on the provino’e was substantial in terms of short-
falls of natural gas. During the 1973-74 heating*season, the shortfall was
approximately’ 149 mcf/d. By 1974-75, this figure had risen to 213 ’
MicE/d and to 300 MMCE/d in the winter of 1975-76.

The serious reductions in hatural gas production during 1973 and
1974, as shown in Table 4, had an alarming effect on Briﬁsh Colunbia. Not
only was the province morally bound to supply where it ,could enough gas
for the export market, but it als;) had serious supply problems to contend

with on the home front. Despite the fact that the N.E.B: found as far back
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It was blatantly clear that the province would have to make same
\\\“\\\S?
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as 1970 that Canada would have insufficient reserves of natural gas to e

permit further export committments to the U.S., GL 41 was signed and

" " British Columbia's percentage of production exported rose to seventy

percent. This careless mm;e eventually caught up with -the proVince, and
forced her to ‘take some, unpopular ac£ions.

Amid threats of lawsuits and retaliatory actioh, the volumes of
gas exported Were cut back through the 'force majeuré' provision of the
export contract, even though some additional gas was found in Alberta to
cd\:zer a portion of the Beaver River supply. The foreign’ 0il companies
and.rState officiais in the U.S. warned Canada that her reputation would :
be seriously undermaned if the cuts were continued. - Some politicians in the
U.S. /even went so far as to threaten retaliatory action. Northwest Pipe-
1linés Corporations gave thinly veiled hJ_nts that it woﬁld sue the province e

3 despite the-fact that Westcoast

if it could not cbtain the needed gas-
was obtaining supplies fram Alberta and’ not even charging Northwest for
the use of the transportation system. haY

Premier Barrett was not known for his fear of multi-national
oil oanpanles or State officials and it is highly unlikely that threats
or coercion had much effect on him. Nevertheless, he did order that export
committments be honoured wherever possible. |

By the end of 1974, government leaders in Canada began to express
fears that demand for Canadian gas would soon outstrip supply. In 1975,
. the National Energy Board stated that: "Natural :gas supplies in Canada
will not be adequate in the near temm to meet both the projm@ increase
44

in domestic demand and existing export committments."” This fact was

apparent in B.C. long before the N.E.B. finally made its declaration.

=

itical decisions in order to improve the climate of business in the pmviﬁée.
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The year 1975 had witnessed a strange paradox incorporating the rapidly
rising world price of petroleum and the parallel curtailment of exploration
in many areas. A crisis had evolved that hgd'f/lﬂittle to do with the relative
‘abundance of energy reséurces. It @//5'{;@iml crisis" made worse by what
A.E. Pallister, Vice Chairman of the Science Council of Canada, called a
‘crisis of management' 45 solving this dilemma required a vast improvement
in commmication between the three levels of authority (the federal
goverrment, the provinces, and the industry)Qd the public/copsmers. It
is the public which ’provides input to all of the levels, but the information
must be digested and policies formulated from the top down. If there is any
confusion between the levels, the lower sectors generally suffer the most. .
While ;the federal-prowincial dispute raged over taxation, the campanies
iaecane unders dably confused and hesitant about making any policy deciSions
that may have had to be overturned at some future time.

The public was equally confused about the goy_ermrental dispui:e and
about the general policies of the o0il companies. J.K. Gray of Canadian
Hunter Exploration Company stated, with reason, that the petroleum industry
has the worst public image in Canadar,46 partly because of the lack of
commmication. The public and the provincial governmment believed that the
increased prices and subsequent revenues would encourage fu;ther exploration
and development, and were puzzled by the disinterest that many campanies
showed in carrying out these programsf. The oil campanies, on the other
hand, viewed with a great deal of undertainty the whole climate of taxes,
royalties and federal-provincial squabbles. Despite the increasing export
prices forinatural gas, they remained well below the world equivalent price

for petroleum. To make matters worse, the damestic price was fro,z:en‘,, The
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taxes and royalties, which skmmed off the cream of any price 1ncreases,
tied l\n w1th the relatively low price levels and undoubtedly, contributed
" to the exploration ‘cuts in the province. N

The '1975 Hearings into Field Prices were partly in response to
the already obvious reduction of‘activity in the gas fields. The two main
thrusts of the Hearlngs were the examination of present crude oil and
natural gas prices and the drafting of schemes to increase the exploratlon,
development and production of oil and gas in the province. The latter
included a long, hard look at the effect of the federal budget of the
previous Fall on industry activity and also the consequences of revamped
energy policies by B.C.'s neighbours..

The Commission felt obliged to issue an terJ_m Report on August
20, 1975, in order that the govermment could act’ quickly as, possible .
on its recommendations. The govermment wested no tJ'_me in accepting the
report and lnstituting many of the recommendations. | The- first effort
involved increasing the field prices of natural gas in time for the 1975-1976
winter drllling season. The second recammendation, unadopted, was both
widely acclaimed and widely assaulted, was the establishment of a Crown.
Corporation to engage ln exploration and developuént of natural gas in
British Columbia. It seems apparent that the province oould have benefitted
substantially by such a Corporation. ' In addition to the federal Petro—Can,
othet provinces had ptoven the value of Crown—-owned corporations involved
in the field of exploration, namely‘ the Quebec-owned Soquip, Saskatchewan
Saskoil, and the Alberta Energy Corporation. The third major recommendation

called for an increase in the daomestic price of natural gas of 25¢ Mcf, a

suggestion that was not followed because of the current provincial price freeze.

It was intended that the provincial exploration company would contribute
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to the reversal of foreign domination of the energy industry in British
Columbia. It was also hoped that it would act as a 'spur' to private
industry to encourage than to produce and also to minimize theveffectrof
their 'strikes' against the province. In order to prevent antagonising
the industry, th'é Commission i:eoognised that the corporation must be
campletely isolated from gonfidential information which might give them a
competitive edge. It was also acknowledged that the provincial goverrment
would nmot be able to subsidize its normal operations which could likewise
give it an unfair campetitive advantage. The Cammission exempted, of
course, ‘the start~up capital costs that would be required to bring the
corporation to a producing level. N

The Commission recommended that an initial outlay of $15 million
would be required to set up the corporation and that an additional cash
grant of same $10 million per year for the next ten years would also
be required. These contributions would be supplimented by a reserve fund
of $25 million that the corporation could ﬁse for emergencies or to take‘
advantacje of opportunities that may materialise in the near future. While
this large amount of maney may seem extravagant, most medium or large
ies were spending much more than this each year.

ora

=

Considering the revenues that could, within five to ten years, begin to
accrue to the corporation and the royalties,4 ie. net profit, that would
be paid to the province, the figures were ndt out of line. Nor can one
regard the cash grants over ten years as being an unfair subsidy to the
corporation when consideration is given to the time span involved in finding
and developing a sinae producing well.

It was hbped'by the Commission that, at some future time, the

corporation would provide a share offering on the stock exchange so that
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private citizens could become directly involved.” This move would serve
to minimize govermmental interference in the operations and would encourag:a
more efficient experxiitﬁre \o"’ﬁ maoney. ‘The Energy Coammission felt, however\:,
that the province should retaln @trol of the exploration company. .4

Unfortunately, the provincial govem\ent was unable to a‘ct mmedlately
on the recommendation because of its cash flow situation, but it is pésSible
that if the Party had won the 1975 election, a corporatlon de51gned for
exploratlon would have been serlously considered. |

The initial reccmmendation dealing with netbacks to the producers
was the most critical in the short term. First, the netbacks had to be
increased to entice the producers back to the province. Second, a fund
credit system was to be institut/ed which would force re-investment of
producer cash flow by refundiné same of the costs of exploration and *
development when they took piacef ‘ |
] The first px:oblen with the re-structurtng of the pricing fofnula
was rai‘sing‘ the prices ;for '01d' gas tO such a level that income from this
gas WOl;.ld be adequate to--) explore for more 'new' gas - thus increasing the

cash flow of the producers and making more money available for explorétion

and éleveldpment.

The new pricing system was broken down into two other catagories;
~ the basic price paid to the producers, in this case 20¢ Mcf for 1014 gas
and 55¢ Mcf for 'nmew' gas; and the exploration and development’ fund credit
on the 'old" gas which amounted to 15¢ Mcf. Referring to Table 9, the |
recamended price ipcreases to the prgducers amounted to 15¢ for 'old' gas
and 20¢ Mcf for 'new' gas.

Campared with Alberta, whose netbacks ranged much higher than |

British Colurbia's, B.C. may have been somewhat fortunate to have sustained
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‘the exploratitn activity it did auring the 1975-76 winter season. The key
was that the canpanles could now n‘ake a proflt in B.C. even if that profit
were sanewhat lower than it may have been in Alberta. 47 o

'Ihe exploratlon .credlt of 15¢ Mcf was held back from the field
prlce payment to the producer and credlted to his acoount' When the
. producer spent noney in British Colunbla on exploration and developn‘IEnt
the credit could be paid to him to allay the costs of the new programs up to
75% of the cost of the work and to the maximm of his credit. One half
of the credits musthave been earned in the past twelve months and the
remaining half not beyond the past three years. One added advantage
was that the inc;entive trust credits could be traded around among the
producers eo that those companies which needed them the most could take
advantage of the rebate.

In contrast, Alberta permitted a federal tax indemnification of a
maximum of $1 million, which assisted the smaller campanies, and it also
J_nstltuted an incentive credit plan that was so generous that the larger
companies oould recover the vast majority of their exploration and
development costs. In the case of a very active exploratlon campany, the
entire expleration and development costs could be written off. "I‘his was
a oonsiderably better scheme fram the producers standpoint than was being;»

. offered in B.C.48 Nevertheless, the improvement in BC was substantial
enough that many campanies returned to the province to eontinue their
exploration programs. |

| One camplaint that the producers had regarding the credit was that
it forced them to explore in B.C. rather than in those locations that allowed
the best financial returns and praiﬁsed the best geological potential for

discovering natural gas. They claimed that the freedom to move about the
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country would help all Canadians and should be encouraged.

British Columbia took into account the fe:deral tax on the producers
and, while somewhat different than Alberta's,did compensate the producers
indirectly. The Comnission estimated that the additional -federal tax
due to royalty non~deductibility would vary from 16¢ to 20¢ Mcf. This
amounted to about $12 million a year and came out of the provincial revenues.
During 1975, the combination of this tax burden and the loss of revenues
from the #aver River field cost the province a substantial amount of
its potentlal riatural gas revenues. Table 7 shows revenues of just over
$98 million for 1975. This shb;uld have been considerably higher.

It was clear to the Comission that the province of Alberta was
British Columbia's main competition for exploration and developinent
expertise and any policy designed to attract this expertise would have
to parallel the policies of that province. Since Alberta provided for g

I

the sharing of higher natural gas prices on a percentage basis with the
producere while B.C. netted back Qply a certain specified amount scmewhat
lower than Alberta's, it was understandable that the producers chose the
latter province as the plaoe to invest. By this time, the provinces and
the federal government has reached a tentative agreement on the pricing
of natural gas, I?Jased upon 85% of the%’l'oronto city gate price for petroleum.

It was uhderstood that the Alberta formula was largely untried and -
entailed a certain degree of risk with respect to equitable application
throughout the province. The Commission was of tﬁe view that it should
wait to see the results before jumping into the same form of policy, although
it seemed inclined in that direction. |

The choice is to establish a pereentage sharing formula

such as is provided by the Alberta royalty system or to implement
sare form of price review. A percentage sharing eould be achieved
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by a pricing formula which incorporated into the Corporation's
price schedule an adjustment machanism which would give-
the producers a’ § of annual increases in the damestic
and export prices. ?

It is the Commission's view that a percentage system
sharing is preferable to an annual review in order to avoid
the costly, and sometimes arbitrary, administration that
is inherent in a review process. On the other hand, a
sharing formula cannot be accepthle unless it is seen on all
sides to be fair and equitable. ‘

The Cammission did not have a formula designed ,that could be
implemented that year and its final recommendation was that an annual
pricing review be carried out each year until a formuila could be designed
that could be applied effectively. This decision meant that Alberta
would have the advantage of more stable relations with the producers since
they would know, in advance, the returns likely to accrue to them. In

; S -
B.C., undertainty would prevail fram year to year as the price reviews
were undertaken. There were no guarantees.

Neverthéless, these policies were adequate to attract ’exploratior‘l -
and development as the Tables show. Table 1 indicates quite graphically
the effect of the divergent policies of B.C. and Alberta on the drilling
activity in the respeétive provinces. While Alberta sﬁgws a steady increase
for 1971 through 1973, B.C.'s growth showed a definite slump in the year
following the provincial election, not because of the election, but in spite
of it. Alberta had introduced new natural gas 'Policies for Albertans' in
1972 and these policies were encouraging enough that producers began to
shift rigs to that province. _

B.C. was unable to recover in time to halt the exodus of drilling
rigs. In lerding support for the contention that the federal budget
caused a serious downturn in activity in 1974, it will be noted that even

Alberta's growth in drilegcéIreto a virtual standstill, actually a loss
\\\ (/
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of four rigs. Bfitish Columbia, still behind in industry attraction, suffered
the brunt of the federal policy with a drop of twenty-nine rigs over 1973.
Again, in 1975, Alberta led the way with higher netb;cks to producers,
while the N.D.P. were struggling under the industry 'strike'. A nost
severe drop of some sixty-six figs during that year caused' the sudden re-
appraisal of industry n&eds by the goverrment and the Energy Cammission. It
‘ was only after the new policies were adopted that rigs began to return to the
province. ‘

Table 2 shows the serious drop in GJ'_ndustry expendiﬁxres during 1975
and the subsequent increases in the following two years; Sincek the Social |
Credit Party did not substantially chan’ge the policies finally adopted by
the N.D.P. and accepted the major thrusts of the Energy Commission, theh
upturn in activity can best be related to policy changes by the N.D.P.

The trend toward much higher prices, begun in B.C. by the N.D.P.,
was followed just as vociferously by the Social Credit Party in following
years, as Tables 3 and 5 mdlcabe

The industry recognised the factthat thé Social Democratic government
in B.C. had initiated the policies which supported a healthy natural gas
climate, but they were not‘ appreciative of any sort of initiative by the
province. "Canadian Petroleum" magazine stated:

The new government in British Colurbia gives hope to '
: producers that the concessions extorted fram the Barrett ¢ :
re .goyenlment in the dyj_zg‘days of its rule will, if any-

thing, be broadened. ‘

From the industry's standpoint, this was probably true. ' it was
against the principles of Social Democratic theory to permit the industry
to have such a control over the prec:Lous énergy resources of the province, and

any yleld_mg to this end would be evidence of serious phllOSOphlcal )

compromise.,



Nevertheless, from the point of view of the public, the N.D.P.

nmoves were timely and very necessary. The lines of battle had not been

lic but rather between the public and

drawn between the gpvernment and the

the industry with the go acti
As Table 7 indicates, their succeps was remarkable. Revenues to the pmvmce

g as the solicitor for the people.

rose sane 800% between 1972 and 1576—77 and this was caused largely by

the province's initiatives, both at the federal and pmvincial levels.
Despiﬁe the fact thatAJberta producers still: ;:eoelve a greater

return on investment, the producers in British Columbia are at present

sufficiently compensated to encourage them to remain in the field. Lower

returns to the éroducers means higher revenues for the province and the

- federal government. The balance‘ in B.C. seems to dip slightly toward

the direction of the province rather than toward the industry but the

disparity is not yet so great as to affect gas exploration- in any drastic

fashien. Again, the foundations of this sharing of revenues rests in the

hard bargaining that occurred during the N.D.P. term in.office. Without

| the application of that Government's. ’philosophy, the beneficial terms which

the province now has with the producers may not have been cbtained.

/
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'‘CONCIUSIONS

The New Democratic Party in British Columbia came to power in 1972

_on a wave of domestic issues prior to. the 0.P.E.C.~induced world energy

r

‘crisis. At that time, B.C. had no;.properly defined energy pollcy./, However,

7

because of the presgure of external pOllthS and business, the provmce was

soon forced g:hallenge the energy ‘policy questlon ‘head on. IZLl—prepared
though it vas to handle this. immense problem in 1972, by the t:Lme 1t was
defeatea in 1975, the N.D.P. government had 1nvested the prov1nce with

'\@' 7
a workable and lucrative formula for natu¥al gas production, conservation,

and revenue generation.

The apparent lack of importance with which the previous Soeial
Credit Government held the natural gas industry was e;zidehced in the increased
control and manipulation of the market conditions by the companies. With
extremely low:rprices being paid for the provrrice 's gas, the drain on hér™
reserves became excessive. Production climbed ’_rapidly through 1973 (Table 4)
and, as a result— of relatively large expendltures for exploration and develop-
ment in the late 1960s, domestic reserves also climbed. \HOWever, in 1970, |
reserves began to fall rather drastically behind production. From this date
orward, B.C.'s reserves have continued to decrease (Table 10). By 1973,
the province was in its thirdstrai’éjht year of falling reserves, and 7
exploration and development was ylymable to maintain reserve additions at
a level that would ensu.;e future years' supplies.

The provincial policies that had remained in effect up to 1973

reflected a laissez-faire attitude toward private industry, and generally had
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done so since the late 1950s. Concomitant to this was the preo‘ccubation‘of
. industry with short—termv development in order to maximize exports and
profits for the parent Akrerican Coxporations. This was unaceompanied- by
any long-range programs for exploration and development to ensure future -
supplies and, as such, meant an absence of effective guarantees\j’:br the
people of B.C. _ |
Had it rf%)t been for the world energy crisis, which began

a short time before the N.D.P-.; tnok office, any remedial action may have
" taken much longer to introduce. The energy crisis‘was a spur to the govern-
ment and served to accentuate the problems already extant in the industry
The focus of public attention shlfted rather abruptly from relatively mundane
domestic disputes to a very serious concern for future energy supplies

and this brought an improved awareness of BritiSh Columbia's position
within the global energy mllleu. ' |

At the same time, Alberta, which depended to a large extent upon

income generated fram natural gas and petroleum production and which
profiled the industry much mere than did British Cdllmbia, was instituting
policies to encourage exploration and development within the province.
These policies increased the incentives to the producers in the province,

a program B.C. did‘wnot have at that time. While there was no apparent

fj_ - .
intent on the part of Alberta to steal exploration and development companies

away from British €olumbia, its policies tended inevitghly. to do this, to {

the detriment of B.C. ] ]

The N.D.P. government of B.C., shortly after taking office, ‘became
aware of the loss of expioration within the province and this, cambined with
the loss of damestic reserves, the oligopoly situation in the natural gas

industry resulting from the imperfect campetition between two great companjes

-~
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occupying a large majority of the field, and - thé world energy 'crisis, caused
the much-needed re-appraisal of the entire industry climate in the province.

The initial step was to introduce legislatior that would give the B.C.

~ govermment the power to look into oertai'nqaspects of the indusfry and to take

action to correct or prevent further abuses.

Despite the fact that the B.C. government had no long-range energy
policy up to that time, there had been a great deal éf' thought and rather
sophisticated planning put into the development of the Energy Act. The

Coal and Petroleum Products Control Board Act of 1937, while laying the

groundwork for'the Energy Act, was not péwerful enough to be effective under
the glaring inequities of the energy crisis. It was apparent that any
subsequent Act would have to glve the govermment unprecedented power to
make rapid and conclusive changes in the industrial envjrément. This
form of action was ideally suited to a Social Democratic government which,
by nature, opposed the type of o’ofporate oligopoly then existing in B.C.
The Act also reflected the technical and legal sophistication 6f
the then Attorney-General, Alex Maqppnald. Under his direct;_ion, the
oonstitutionality of - the Energy Act was given careful adva;ce consideration.

The saving grace in this respect was the fact ’thag the‘ above mentioned

' o
Control Board Act had already been tested in the Courts and proven intra vires

the province. Little new ground was broken in the Energy Act and most of

its sections were simply beefed-up extracts from the Control Board Act.

Although token outcries were exlpressed in the legislature over the paﬂers of ¥ = ﬁ
the new Act, the Oppositibn would simply have had to go to the Court kreco:.;d “
to determine its constitutionality. : J /

The trenendbué advaxitage that this gave the N.D.P. government /

is difficult to overestimate. Unlike the Mineral Royalties Act, which was

&
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a radically new form of legislation and inﬁediately became subject to legal
contest, the Energy Act was a solid piece of legislation, building on ’
“historically—established constitutional practices and experiences. It was
also very skillfully drafted fram the technical legal viewpoint. Although
the ﬁ.D.P. government made some subsequent changes in the Bill, the Social
: C;edit government that replaced it in late 1975 has, to date, made no
aéiﬁhents whatsoever. ;

///i _ Since a general need had been determined by the government, it was
now 1§£t ué to the‘British Columbiawgnefgf Cammission undeerart IT of £Bé
Energyt%ct to define that need in precise terms and make recammendations to
satisfy it. This is a major area within the Energy Act in respect to which
the government has a great deal of dlscretlonary power.

The mandate glven to the “British Columbia Energy Commission was to
recamend ways of-brlnglng the natural gas industry under control and to
" design a workable formﬁla*for revenue generationt— the declared goal of the
N.D.P. Since the‘N,D.P;(vaernnent had no energy policy, the Commission
was left with the responsibility of designing one. The result was that the
government formed its policy not in Party conventidﬁs or Party caucus meetings
but largely through the efforts of the Commission with only the somewhat hazy
conceptions of industry control and revenue generation tgmaining as the Party
platform. -

The British Columbia Petroleum Corporation was a natural outgrowth
of Energy Cammi'ssion attempts to achieve cohtrol of natural gas within the
province. The Corporation succeeded in bringing virtﬁally every producer and
Westcoast under contract within weeks of its formation, and it did this simply

by offering a better deal than these campanies had had previously. It paid
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only a certa.m rate to the producers while Westcoast agreed to pay all its
revenue, minus a specified pe?centage to the Corporation.

The changes in energy policy, particularly natural gas, that
were enacted in 1973 ’produced far better returns fm;ﬁh‘e companies than they
had received preﬁously. Nevertheless, British Célunbia's incentive system
to the producers seemed continuously to be one step behind those of Alberta |
and Saskatchewan. . It mslgﬁdent that the province was simply unable to
compete with the other producers. The loss of exploration activity demonstrated
in Table 1 points this out. |

| The differénoe between Alberta's scheme and British Columbia's
was the excellent revenue sharing incentive of Alberta. As the price of
natural gas rose, the returns to the producers also rose, In B.C., the
producers received only what the prév\incial government, on the advice of the
Cdmissiqn, gave them, and this return was initially qult}e low in compariéon
to the other province. .

It was apparent that the N.D.P. were trying to maximize the returns
to the province and give little quarter to the producers. In this respect,
the government underestimated the market forces that were at work in the
industry and certainly appeared unconcerned about thé possible effect that
the Alberta policies would have on B.C. exploration and development.
Nevertheless, - it became quite obvious that the rate schedule set up in 1973
wa‘sr inadequate 7to encourage exploration and development, with the result that
the loss of drilling activity during 1973-74 worsened.

During 1974, an additional blow was struck at the natural gas
industry. The federal budget of that year most certainly had n_égative effects

on the energy climate of all the western prov:inces.v Although some of B.C.'s

producers stated that it was the policies of British Columbia that forced them
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to cancel exploration programs, there is compelling evidence, as shown //
in Chapter 4, indicating that the federal budget effectively knocked tﬂe
supports out from all the produéing provinces. Table 1 éhows that eQen the
booming. petroleum industrycin Alberta with all. its in;;ntives and/getbécks
to the producers was hit so hard that the incredible growth that it had
sustained in the industry overﬁgﬁe past few years ground to a complete halt;

While it may have_be;;/true that some of the drastic curtailment
of exploration activities in B.G, were caused by the province's poor
competitive pricing position, the federal budget and B.C.'s reluctance to
compensate the producers immediately was clearly to blame fo; much of the
downturn. The federal budget more than doubled the taxable income éf the
producers, and none of the provinces was able to react at a moment's notice
to provide campensation. ”

Since Alberta was the first to come to an agreement with the federal

government and the producers over sharing the burden of the federal tax, they
managed to escape the extrémely serious undertainties that plagued other
provinces, B.C. in particular. British Columbia delayed in coming to an,
agreement hoping the federal government would retract its policy somewhat -
which it did several months later. Inifially, Premier Barrett, and others in
his Cabinet, declared that they would not compensate the producers at all.
It was only after they realised that the federal govermnment was deternﬁhed
to protect its tax base and the producers were determined to find the nostv
lucrative area in which to drill (and this was not B.C.) that they décided_
to cover the additional costs out of provincial revenues.

This move was still unable to halt the slide of exploration activity,
and it was not until 1975 that the government, again on the advice of the

Commission, substantially increased the netbacks to the producers. The
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scheme that was adopted provided for annual,re?evaluation of the price 
schedule and, while this was not the same percentage sharing system that
Alberta had, it gave the producer some guarantees of re-evaluation on a
regular basis.

The policy adopted a few months before the N.D.P. were defeated
at the polls, in late 1975, has proven to be quite effective. The new
schedules were uhable to save the 1975 drilling season, but the recovery
began as soon as the producers could set in motion drilling plans that,
in some cases, had been on the shelf for years. By 1977, the nurber of;gas
and oil welis completed in B.C. had risen to its highest level ever - four
times what it had been in 1975 (Table 1).

The struggle for higher export pricés by the N.D.P. government
placed considerable pressure on the National Energy Board.trfnpdify its
previously conservative stand. The province met with same success both in
1973 when the export price of gas rose from 28¢Mcf to 61¢ Mcf and 1974
when the price went to $1.00 Mcf for British Columbia naturai gas. This wés
two months before the rest of the country received the $1.00 Mcf figure.

Under the Social Credit?Government, lobbying for highervexport
prices continued. Jack Davis, the former Minister~respohsible fg; Energy,
strongly encouraged the N.E.B. to increase the.price to the competitive
energy value of oil. While this has still not been accomplished as a
consistent and automatic matter of policy, the price did rise to $2.54 Mcf
in 1978. Toward the end of 1979, the price began to approacﬂ $4.00 Mcf.
The policy of the Social Credit Government to increase tﬁe export rates is
identical to the N.D.P. policy, and the reasons for this are the same - to
increase the returns to the people of British Columbia and to conserve a

resource which has proven to be extremely valuable to the province.
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was the solldlfylng of the provincial authorlty over the control and marketing
of natural resources. The formation of the' B.C. Petroleum Corporation -
so~called '30 second sociallsm'/; and the role of the Energy ‘Corrmission‘ inm
setting domestic utility ptices, ensured that every wholesale transaction :of
natural gas came under initial government contrqQl and scrut;my ‘The moves
made by the N.D.P. apparently anticipated and certainly avoided, as a result,
the major constitutional law difficulties which Saskatc:hewan subsequently |
encountered in its efforts to control the petroleum and potash industries.

The B.C. government did not attempt directly to control the prices or
conditions for sale of natural ges outside The Eders of the province. It
did control the prices and conditions within the province, in respect of which,
on past judicial precedents it had the clear constitutional right to act. By
'biting E}ﬁe bullet' and raising the doxrestic price of natural gas, the province
used a condition in tﬁe export contract, ratified by the N.E.B., which .
stipulated that the export price would be 105% of the price paid for gas by
the nearest utility to the place of export (B.C. Hydro's purchase price).

These actions were very effective in furthering the aims of th‘er\
government, and they were quite likely within‘the ooﬁstltutlonal jurisdiction
of the province. In contrast, Alberta attempted to raise the price of natural
gas and petroleum leav.i_ng the province by simply pretending that the domestic ,
price had risen as well. In fact, however, the taxpayers of the province
received a rebate on the increases which only supported the contention that
the AJ_berta government was attempting to apply a direct export tax - which
would be ultra-vires the province. Although this conflict was tenpora.riiy
settled between the federal government and Alberta, the oonstituti‘enal_ ‘

" authority of the province in this respect would seem questionable in the light
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of the oplnlons rendered by the Supreme Court of Ganada ority in the

CIQOL case. Thls potentlal legal quagnu_re oontrasts t]
ot s S

.C. legn.slatlon
and hlghllghts the more cautlous approach taken by d’ prov1nce. )

Although not ploneermg the use of Crown corporations to obtain

"vcontrol over same aspect of the economy, the N.D."P. used this entirely legal

‘ route to great advantage Profits made fram such enterprlses are free from

federal taxatlon, and this can add a cons1derable percentage to the proflt
of a corporation. ‘

The federal government recognised this, of course; but legislati.ng
against the power of a province to set up its own Crown agencies would have
been a step with enorrrous constitutional implications, involving fundémental
Section 91/Section 92 questions and the "immunity of instrumentalities”
doctrine covering attempts by one level of government to tax or otherwise
reach the agencies of the other level, and would therefore be ventured upon
with great prudence.

For a Social Democratic government such as British Columbia's
in the early 1970s and Saskatchewan's today, the formation of Crown agencies
is a ‘natural extension of Social Democratic philosophy. The ‘more right—;/vmg
governments have a somewhat difficult tJ_me in justifying such developments,
although that did not stop former premier W.A.C. Bennett from taking over
the old B.C. Electric Company and re-organising it under the Cmg—owned

B.C. Hydro and Power Authority. Nevertheless, the present Soc1al C}gi}t

\

government has seen fit to divest itself of the Crown Oonpanies purchas ed -

or set up under the N.D.P. government.
e
British Columbia's portion of the Westcoast Transmission Ccﬁnp%é,
for example, while not free of federal taxes because of the relatively/ small

share it held in the company, was a very lucrative acquisition for the
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| perince, not only providing revenue, but~al§d'giving the province some
input into the policies of the only néaor transmission line in the province.
This consideration was over—ridden.by the Social Credit government in the
case of Westcoast Transmission because of its evident conclusion that the
provincial goverrnment purchase of corporate shares therein conflicts with
basic frée enterprise principles. “

) Excluding this oﬁé major political issue, it is cléar_that the"
’.j_,r:‘So'cial Credit goverrment has adopted almost in total the gpergy poligies of
%the former N.D.P. government. This fact, more than any othér, wouldgéeem

ito confirm public acceptance of théypolicies as they were finallyfagr;éd
wpon in 1975. In the matte¥ of natural gas policy, the N.D.P. government
succeeded in bringing under control an industry which had long been operating
"as though it were completely divorced fram the social and economic commmity.
The govérﬁhent did this in a careful and certainly - as the absence of
federal govermment challehge would seem to indicate - constitutionally

valid manner, with due consideration for the people of the pfovince, the

export customers, the producers of the province, and the rights of the federal

goverrment.



=111~

APPENDIX

LIST OF TABLES




<112~

TABLE 1

GAS AND OIL WELL COIVIP]'.FF_."I‘IONSl

2014

1972 | 224 ‘ - 2719

1973 | 177 | ' 3538

1974 148 3534

‘ 1975 | 82 3646
N o

1976 189 o 5042

1977 328 ’ —_

lWell campletions include both dry and successful wells.

2From,"oil and Gas Exploration Development Production and
Crown Revenue Statistics 1947-1977"%, Pamphlet, Ministry of
Mines and Petroleum Resources, Victoria, British Columbia.

3

From Canada Year Book, Statistics Canada, 1974, 1975, 1978-79.
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TABLE 2
BRITISH CO,IIJMBIZ'% PETROLEUM INDUSTRY EXPENDI'I‘URESl

(Millions of Current $)

AR L ’ EXP ITURE2

1968 V L ' 15

1969 _110.9

1970 - , ‘ 118.6

1971 ( 153.1

1972 , , . 137.9 “
1573 , A 143.7 gt
1974 | - 201.4

1975 | : 7 178.5

1976 . 270.2

1977 o ) 403.1

lTakén fram the Canadian Statistical Handbook as campiled in the
British Columbia Energy Cammission Report on Natural Gas Supply
Forecast 1978-1992, Table 3, March, 1979

Ebcpendltm:es include operatJ_ng a.nd royalty costs under Exploration
and Development.
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l'I‘aken frcm a campilation of statistics in B.C.E.C. 1978-1992 Forecast.

21—"1eld prices are those paid for the gas at the well head. They are
meant to cover all exploration and developnent costs and are royalty
free.

e wholesale price is the price paid by the utilities to the whole-
saler. Since the utilities pay varying amounts, the volumes they buy
are compared and an average is then calculated.

4'Ihis is the basic price charged at the retail level.
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‘ TABIE 3 -
 BRITISH COLUMBIA NATURAL GAS FIELD, WHOLESALE, s
AND DEEMED PRICES ($/MCF)l
o WHOLESALE , _ DEEMED PRICE +
YFAR FIELD WEIGHTED AV.>  TRANSPORTATION COSTS
1960  0.09 032 0.25
1961 0.09 0,32 - - 0.25
1962 ; 0.10 0.32 ‘ 0.25
1963 . 0.10 0.32 : 0.25
964 . 0.10 0.32 . 0.25
1965 Cowego, . . 0.32 © 0.25
1966 010 - 0.32 " 0.25
Y67 . 010 0.32 027,
1968 0.10 0.32 - 0.27
1969 - 0.10 0.32 . 0.27
1970 0.10 ©0.30 0.29
1970 0.10 0.30 0.29
1972 0.10 " 0.30 0.29 -
1973 ¢ 0.10 T 0.31 ~ 0.51 g
1974 0.15" 0.52 ) 0.81
1975 0.20 0.58" 0.82
< <1976 0.40 0.70 1.01
1977 0.71 | 0.92 '1.51
"1978 - 0.87 1.13 o l.86



TABEE. 4

BRITISH COLUMBIA NATURAL GAS PH)DUCI‘ION]"2

YEAR © T - PRODUCTION (CF)
1968 : - 280,462,773
S 1969 | 324,278,791 4
1970 o 344,986,194
1971 _ | 359,076982
1972 \ 444,913081
1973 481,878, 329
1974 | 1 L 416,312,293
1975 - .~ 403,004,014
1976 ) (,f?#fggx 386,995,939
1977 ; 394,293,179

?‘Measured at 14.65 psia and-60 degrees F. .

%From "0il and Gas Exploration Development Production and Crown
Revenue Statistics 1947-1977", Pamphlet, Ministry of Mines and

Petroleum Résources, Victoria, British Columbia.

CwE
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4 v
NATURAL GAS EXPORT PRICES (CaN. $)'
- \ © PRICE
= - 0.22
e Q%\\fm _, 0.22
e 7 .24
o | 0.24
2 | | o2
1970 o
o : ' 0.%%%7
1972 - R
o | | o6l
o 1.002
o S ©1.00
. . ©1.70
7 | o 1.94
o7 . e,

l'I‘a.ke.n from the Canadian-Petroleum Association Statistical Handbook,
Annual Utility Reports and NEB materials as compiled by the British .
Colurbia Energy Commission, 1979. ,

2The National Energy Board permitted British Columbia gas to be sold
in the ggport market at $1.00 Mcf in November, 1974, while the other
producing provinces received $1.00 on January 1, 1975. °

W\
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TARIE 6
BRITISH "C'OLUMBIA CONSUMPTION OF NATURAL Gas 172
YEAR | CONSUMPTION (MCF)
1966 75,844,954
1967 ) | 76,895,898
1968 ' - 89,274,142
1969 92,458,357
1970 : 100,332,344
, 1971 ‘ 104,939,036
1972 | 121,148,636
1973 s \ 153,337,088
1974 ' 131,921,807
8 1975 ' 150,449,652
1976 141,158,819
1977 140,433,296

&

~ l"oil and Gas ES:ploration Development Production and Crown Revenue
Statistics 1947-1977", Pamphlet, Ministry of Mines' and Petroleum

Resources, British Columbia.

2Measured at 14.65 psia and 60 degrees F.
; ‘
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TABLE 7

BRITISH COLUMBIA REVENUES FROM NATURAL GAS AND BY-PRODUCTS (CAN. $) 1.2

ggég R @s NATURAL GAS BY-PRODUCES’
1968 ° N 27,8§§3402 f 3,648,455
1969 32,910,416 3,079,251
1970 35,200,442 3,383,516
1971 36,268,945 4,007,939
1972 | } 43,042,713 3,951,049
1973 | 50,261,000 5,979,000
1974 65,897,000 12,559,000
1975 98,264,000 15,455,000
1976 - 349,657,000 15,480,000
1977 278,620,000 21,693,000
1978 261,769,000 © 20,451,000

lTaken fram the Financial Post Survey of Oils, 1975, p. 21, for the
years 1968-1972 and fram the Financlal Post Survey of Energy Resources,
1979, p. E23 for the years 1973-1978.

2'I‘he years 1973-1977 inclusive include the value of 30-35 Bcf from the

Beaver River and Pointed Mountain area, the latter of which is in the
Northwest Territories. i ’ '

3Natural Gas by-products include pentanes, butanes, and propanes with
- small amounts of other gases.

/
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| _ TABIE 8
""" . BRITISH COLUMBIA NATURAL GAS EXPORTS.’’

 YEAR ~ ‘ EXPORTS (BCF)

1968 - 134.4

1969 N T 1sga

1970 R 164.2

1971 . 178.4

1972 ; 246.8

1973 t - 262.2

1974 | 232.9 N

1975 ‘ | 213.3

1976 | = 214.4 ~
1977 | | 230.8

]From "0il and Gas Exploration Development Production and Crown
Revenue Statistics 1947-1977," Pamphlet, Ministry of Mines and
Petroleum Resources, Victoria, British Columbia.

ZMeasured at 14.65 psia and 60 degrees F. -

s
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T _ TABIE 9 / :
RECOMMENDED PRICE SCI'IEIDULEl :
Present With Tax Without Tax ~
Schedule Indemnification *Indemnification Q
I. 014 Gas :
Price . 200 20¢ 35¢
-Exploration & ) i \A
Development ‘ : \\ ‘
Fund Credit : - ' LA 15¢ : 15¢
Estimated Tax ’ | - E
Indemnification 20¢ 16¢-20¢ - ‘ d
Total Cost ,
: to B.C.P.C.._ : 40¢ ’ ~ 51¢-55¢ 50¢
s - LR Sle-sat .,
II. New Gas
Price : o 35¢ | 55¢ 65¢
Estimated Tax .
Indemnification - 16¢ 11¢ —
Total Cost A
to B.C.P.C. 51¢ 66¢ 65¢
s ’ﬁt_@}?‘*fﬂ.
Laken from the British Columbia Energy Camission Final Report on the 7 B
1975 Natural Gas Field Price and Incentives Inquiry, Appendix B. ‘
LN -

TP L WESNE SRR
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TABLE 10

ESTIMATED PROVEN RESERVES OF B.C. NATURAL GASl

RESERVES (MCF)

7,462,938,
8,339,347 =
9,626,692
9,614,625
9,145,563
8,631,565

L 7,304,848

© 6,839,724 )

6,692,043

lCorrpiled from statistics in the Financial Post Survey of dﬁ%,
1970-76 and the Financial Post Survey of Energy Resources, 1978.




~122- | *\*\méﬁ

AABLE 11

. % l
PROJECTED ANNUAL DIAHJ?%LGAS REQUIREMENTS 1979-1992 (BCF)
' ' 2 3

YEAR DOMESTIC EXPORT  TOTAL
1979 154.0 © 189.0 - 343.0
1980 7 158.3 189.0 347.3
1981 162.6 189.0 ;51.6
1982 .  171.6 o 189.0 360.6
1983 179.9 T 189.0 " 368.9
1984 . 186.7  189.0 ' 375.7
1985 192.4 189.0 381.4
1986 - 196.9 189.0 . 385.9
1987 200.5 189.0 389.5
1988 - 205.2 189.0\k 394.2
1989 210.2 158.0 .. 368.2
1990 215.0 NIL 215.0
1991 . . 220.0 NIL 220.0

1992 225.0 | | NIL 225.0

Taken from an unpublished list campiled by the B.C. Energy Commission,
1978.

1

2Includes the highest potential Vancouver Island demand from 1983 orward.

3

1989 is the last year of the present export contracts.
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