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between the industry and the provincial government, and the 

resource-taxing conflicts between B.C. and the federal govern- 

ment. The development of an effective natural gas policy 

necessitated several re-examinations of government/industry 

relationships which are seen in contrast to policies of the 

federal government and those of other provinces. In conclusion, 

it is contended that the energy policy changes brought about by 

the N.D.P. between 1972 and 1975 were constitution~lly sound - 
and economically effective. 
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A- - - --3- \ 

m e  natural gas industry is one of the mt lucrat iw a n d ~ w f i c a n t  

business act ivi t ies  in  British C o l q i a .  The revenue accruing t o  B.C. ficm 

tkie sale of natural gas amunts to  hundreds of millions of dollars annually, 
, 

and is increasing every year. As w e l l  as providing revenws, the substantial 

natural gas reserves w i t h i n  the province p r m t e  a sense of dumstic energy 

security. In recent years, haever,  the province has beccm aware 'that . 

natural gas is a non--able ,, depleting asset that requires mxeful 

mnagammt i n  order to  m x h i z e  its benefits both over the and in  mney. 

This was not alwys,,so. For the f i r s t  two decades of its existence i n  
I ,  

British Colmbia, nattpal gas and petrol&m exploration, d e v e l w t ,  and 

production had been ignored by the province, its hportanoe paled in 
.' ccarparison to that of the b i g - m ~ y  industries of forestry, mining, fishing, 

and tourism. This careless att i tude tcward petrolem dewloprent encouraged 
i 

the evolution of an econcanic &imra whose principal goal was to export as 

much natural gas t o  the United States as possible.. In these early years, the 

province and the federal governrrrent inmged  the industry tb such extremes 

that exports of natural gas w e r e  ccmnitted in prodigious am3mts and a t  
% 

bargain prices, thus creating the foundations for future gas shortages in 
8- 

British Columbia. 

In the 1960s, the people of B . C, , and particularly the Social C r e d i t  

govenmnt of the day, grossly underestimted the *future value of natural - 

gas, and especially its capacity to  a t t rac t  revenw from foreign sources. - 

That natural gas muld eventually beccm-e one of the province's rrain Sources 

of foreign currency ,was 

used readily accessible 

I 

f a r  f m  the minds of a government and m u l a c e  which 

foreign o i l  to hl the 'good l i f e ' ,  



* 
. * r, 

Confused though the policies and tirres were initially, the 1970s 

have proven to be a decade of burgeoning energy awareness, and the program 
J 

that have been insti tuted w i l l  de- for  years to corme the 'mohnic 

climate i n  which ~ r i & h  Coluobi& Live. Provincial awareness of the real 
* * 

value of &t ic  energy supplieswas inaugurated, h-ver hmhly, in 1972 

when the New Demx:ratic Party ur+x the  leadership of Dave Barrett defeated 

for the f i r s t  t im the gwemmnt-of the aging W.A.C. Bennett. The i n i t i a l  

recognitian of energy ~problens brought about by the exgosure to a new'fom 

of poli t ical  thought a t  the provincial level w a s  further established in the 

public's &d by the AratrIsraeli w a r  in 1973 and the increased nationalism 
-t 

>> of the &r states of the Organization of Petroleum Exporting Countries. 

Tq&ther ,  these factors increased the province's desire to at ta in a greater - 

degree of &rgy security. Consequently, under the direction of the N.D.P., 

rational energy policies were eventually d r s t e d  to deal with this need, 

The N.D.P. govemmnt w a s  faced w i t h  two m j o r  prcblem': drafting 
- 

legislatian that was  w i t h i n  the paramters of provincial juriqdictim: and 

3 encouraging and control the k t y a l  gas industry in such a IMnner that 

both enterprise and the public demand fs;r m e r v a t i a n  and increased 

revenues were satisfied. In the f i r s t  instance, the make-up of the 

Canadian Constitution is such that m j o r  resource kikatiws on m l f  of 

either the pmvinces or  the federal goyemmnt M a t e l y  a t t r ac t  close 

scrutiny. The tax bases of both levels of governmnt depend heavily on 

resource industries and, while the British Mrth Anerica kt reaqnized this 

and delineated the respamibifities, the Act was, by nature, umbleTto deal 

w i t h  all  classes of cases that wre to arise in the future. The 

acceptability of much of the legislation passed in recent -c- muld have been 

rmre appGria te ly  dealt w i t h  a t  the political level through negotiation 



the f e r a l  arid provincial govemn-ents rather than being le f t  to the 
\ 

/ 

judiciary to decick. ake oourts ha= exercised an &rdinat&ammt of 

authority in effecting policy by deciding cases which are formulated in - 

such q l e x  terrrs (in ' lengthy j u d i c i a l ~ o w  w h i c h  often express both 

oorrcurring and minority opinions) as to be exceedingly diM;icult to 

,interpret through referen= to the B.N.A. Act. 

In tbe 1970s, the balance of resource and eumanic pwer began to 

shift f m n  eastern to -tern CanaLi and w i t h  it cane changes i n  the 

Canadian conswuticmal envimnmmt. The t rak t imal  and 19-acceptea 

legal m t e r s  of resource amtrol began to be challengd by the y t e r n  

pmUin& in the mt innovative manner. Tne very real r i s k  9 p e  
.F 

actions w a s  the potential hmnstitutionality of rn resource legislation. 

The  N. D.P. in British Colmbia -zed this &nger and mde great * 

efforts to draft its energy policies in accordance with accepted judicial 

precedent, so far as these could be readily understood and applied to new 

problem sit~t; ians.  

Ihe fact that the provine was able to acconplish such a task and 

still lraintain its taxing position was alrrost unique considering the 

tribulations that other provinces qdured. British ~o lmbia  was &le to 

achieve its with only slight variations in the well-established 

divisions of au tho~ ty  bstween pr&vinces and the federal govemmnt. 
J t  

The second issue that the m w  governmmt had to deal with, and the 

one which w a s  to cause the mt probl-, was the precise mthod of , 

diverting increasing profits from the sale of natural gas to the provinm 

without having to increase the payrrents to the produce= or the federal - 

governrrwt and wi&ut adversely affecting the exploration c b t e .  I n  this 



respect, the N.D.P. goverhnht failed in their initial attenpts and, only 

af te r  much cc~lpICB[Cise, sucoeeded tasard the end of their period in office. 

W y  misread &e determination of the' natural gas industry t o  gamer a 

substantial shak of the revenues, and they erred in comprehending the 
ni 

> a . P 

mrket forces that  were a t  mrk in the petroleum industry on both the micro  

and mcro level. 

The N.D.P. were ,  howsver, & f i r s t  provincial Party to attenpt to 

gain solid Lmntrol of &e B.C. petroleum industry, and before they los t  

pmer to  a re-vitalized Social Credit Party in 1975, they had insti tuted 

policies which e r e  l a t e r  t o  be adopted alnost whoil$ by the Social C r e d i t  

This thesis examines the constitution&ty pf the British C o l h i a  

energy legislation and the inplemntation of the leg&lative policies and it *. ,p 

also sheds s m  light on the q l e x  synthesis of business and politics i n  
-hr. w 

Canada i r i  general and the pmvince i n  particular during the early 1970s. - .- 5 
* 

This fascinating interplay of various business and goverrrnent interests, 
1 _ 

never mre starkly evident than during the tenn of the Social Demxratic 

gove-t of the N.D.P., w i l l  be analysed with a v iew t o  determining the 

legality, social value and public acceptability of the provincial natural 

gas policies introduced beheen 1972 and 1975. 

Much of tfie history of th i s  period has been written i n  newspapers, 

periodicals, journals, and govemam~t reports rather than in publicatims, 

and these f o m  of &mmication generally deal with facts and figures on 

rather narrm issws rather than the ccknplete and cerebral analyses of 
. f 

poli t ical  and social emnts. - Comqusntly, it is often l e f t  up to the 
-2 - 

reader to draw conclusi& on i n q l e t e  supporting evidence. The paucity 



of books on the N.D.P. period is quite surprising considering the radical 

change in approach to govemnent i n  British Colmbia that resulted f m n  their 

1972 election win.  In addition, the constitutional and industry issues 

relating to natural gas were not of great m r t a n c e  during either the 1972 

or 1975 elections. As a result, there was relatively l i t t l e  mdia coverage 

M c h  may have indicated acaeptance o r  rejection of the policies, 

As a amseqclence of the lack of public information, research for  

th is  thesis relied heavily on primary information sources f m  business and 

governmmt agencies and through personal interviews and discussions with 

several key individuals connected with the lega l  and business aspects of 

energy policy in British Colmhia. This informatian is: plentiful and 

pfo-s a substantiaT basis for achieving the paper's objectives . 
In Wter 2, the constit&onal basis for pmviqcial awnership and 

control of natural resources is discussed in the l ight  of several legal 

cases tha t  have been adjudicated i n  the Sup- Court of Canada and the 

B.C. Court of Appeal. With this in fomt ion  as a background, it is much 
* 

easier to understand the subsequent resource battles that  erferged i n  

c o i n c i h a e  with the energy cris is .  

The events that  led to the introduction of the B.C. W q y  A c t  are 

examined in Chapter 3 along w i t h  an explanation of the A c t  i t s e l f .  Not  

only do the events of the early 1970s shm the need for pmerful energy 

legislation, but the ties that the Act has to  ear l ier  legislation that has 

been te9ted i n  the Sup- Court shuw the undisputed constitutionality of 

- *the legislation. The application of the Ehergy Act  and Regulations adcqted 

undrtr its enabling p a e r s  are discussed i n  Chapter 4 with the objective of 

&exmining their value to the provinae i n  term of financial returns and 

awarmess of the need for conservation. 
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Notes to Chapter 1 

Itway Seen to ' Incredible Riches ' , " Vancower Province, 
(August 29, 1979), p.D3. -- 



-The Coqstitutional Basis For British ColurQials E&rgy pol&& 

I 

The issue of m e r s h i p  and control of natural resources i n  Canada 
*I 

long been a bone of contention between the federal governrent and the 

provinces. The provinces claim that cnntrol over domestic resources and 

related econmic infrastructure is v i t a l  for long-term e c o n d c  survival 

self-expression within  ohf federation. Given the fact  that  i n c m  f r m  

has 

and 

exploitation of natural resources-is one of their  m j o r  sources of revenue, 

it is not surprising that  the provinces have proven to  be generally m r e  

conservative and cautious than the federal gove.mmnt i n  their  use of 

d m s t i c  resources. For saarre it my be their only m j o r  source of incam 

and to place it in  the hands of a fed&al govemwnt that m y  divert the 

revenue to  other areas could prove to  be sawwhat self-destructive for the 

provinces. In particular, mst energy resources, as depleting assets, are 
t i 

much less forgiving of econcnnic misjudgrrrents than are other renewable 

resources such as agriculture and forestry and, as such, demand provincial 

control. 

,On the other hand, it cannot be disputed that, for taxation p~uposes, 

the federal govemmnt requires jurisdictional p e r s  over certain areas of 
E 

the econay in order t o  equalize econcnnic opportunity between.. the rich and 

poor provinces. The Canadian S u p r a  court (and before it the. ~ u d i c i a l  

Cormittee of the Privy ' ~ o m c i l ,  in Imdon)' has exercised the &ticularly 

d i f f icu l t  role of trying to  remncile.these two interests through the 

interpretation of the British Nbrth w i c a  Act of 1867. 

. The B.N.A. A c t ,  which f o m l l y  outlines the areas of r e s p o n s i b i l i ~  

between the federal govemmmt and the provinces, has been the object of 
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much discussion and analysis w i t h  respect to natural resources. The 

original Act has been anmded several tjn-es i n  an effor t  to clarify 

questionablq points. The mst recent inportant change occurreded in 19 30 when 

the '%sources Agreerent' gave the westem provinces control over public 

lands and natural resources within their  boundaries, hitherto under the 

jurisdiction of the f e k r a l  g o v e m t .  
1 

The Act is, in fact, a constitution, even though as a fo&, 

judicial mtter it is, in  its histmica1 origins, a Statute of the Imperial $ "  

Y (~ritisft) Parli-t i n  Undone H-ver, the key t o  the B.N.A. Act, as 

law-in-action, is haw it has been interpreted and Applied by the judges 
3 ?  

over the years. . . 
Interpretation of the A c t  can be separated into three IMin periods 

of h; from Confederation to  the mid-1890s, the mid-1890s to the la te  

19 30s, and f ram then unt i  1 *the present. As Dr. Edward MWhbney explains 

.in his bcok Quehec and the Canadian Constitution, * the Act was viewed rather 

broadly during the f i r s t  and l a s t  of these periods, as  f a r  as the p e r s  of 

1 
the federal govemrrent were  concerned. The govemrrrent was given residual 

pmers that  related generally to "Peace, Order, and good G o v e m t  of 

Canada" under Section 91, the predominant source of federal authority, 

When the Privy Council, or the Supreme Court of Canada after 1949, sett led 

constitutional issws during these two periods, they tentled t o  centralize 

authority i n  the hands of the federal go-t. On this particular 

judicial vein the "twenty-nine specific heads of federal legislati= power 

en-rated i n  Section 91 were mrely i l lustrations of the general pwer. " 

By the sam taken, it was assumed that the provinces' powers were 

limited specifically to those headings stated in Section 92, including 

\-, 



92 (13) 'Property and Civil Rights i n  the ~rovince'  and 92 (16) I 

all mtters of a =rely local or  private Nature in  the Province1. +-- 

The period between the mid-1890s and the la te  1930s witnessed a 

reversal of the Privy Council tendencies of the post-Confederation period. 

Under lard Watsm and s-ntly Lord Haldane, the powers of the federal 

0 
gove&nt were viewed rather restrictively, being limited to those areas 

which i n  no way 'trenched' upon the authority of the provinces. 

Far from being an arbitrary develqmnt, the judic ia l  tendencies of 

these periods paralleled, to a large extent, the developmnt of Canada and - 
the polit ical  rea l i t ies  of the tirres. Q&rong federal pclwer was needed v 

during the early expansion w e s t  after &e&ration, while from the 1890s 
Y 

" :  omards Laurier looked increasingly to a remgnitidn of prov&cial pweys.% 
= <  Ls 

3 X 

and provincial rights. L$ ,L 
$4- 

There are several important factors dealing with the trea-t +of5 
* 

consti tutiona~ issues that w i l l  shed l ight  on cases discussed belaw. 

Interpretation of the Actpis not hanpered by rules of evidence as in a t r i a l  

situation, but legal precedent does play an hportant  role in defining 
I 

precise rreanings of tern and expressions, especially when breaking new 
A-' 

constitutional ground. Often, precedents are scarce or  non-existant and the 
h., G 

courts mt  determine to the best of their  abi l i ty  the Act's original intent, 

keeping i n  mind that oonstitutions do change with society 

this my influence hcw a court views the origipal intent. 

extremlydelicate phase of constitutional law and faulty 

behalf of one 

r o n s t i t u t i q  

explains that 

W Y  m Y  pe-tly alienate that party1 s 
P 

over t b  and that 

This is an 

argments 'on 

interests under the 

W.R. L e d e m ,  in The C o u r t s  and the Canadian Canstitution, 4 
. - 

the variety and uniqueness of actions brqught before the %... 

i 



~ l u d i c i a r y  often decry the u t i l i t y  of previous 
," 

case. New laws, for exarqle, whether federal 

considerable impact on the applicability of a 

decisions for the current 

or provincial, my have 

particular preced&. P a s t  

precedents are bench-mrks and not necessarily controlling as t o  decisions . . 

i n  future problem situations. 

Against this backdrop of delicate legal a,pplication, British 

Colnbia and the federal govemmmt have attempted t o  resolve the prabled+ 

of the precise delineation of provincialbgmdaries (thus the m e r s h i p  of 

.& 
submrine mineral deposits9 and jurlsdxtional control over develo-t and 

d t 

marketing of resources i n  general. There is no doubt that  B.C, has been 

granted the s m  rights w i t h i n  the B.N.A. Act as any other provirice, 

particularly in  respect t o  natural resources. This does not define, however, 

what the rights entail.  

The provisions in the B.N.A. A c t ,  1867 'shall... be applicable 
to  British Colmbia.in the same way and t o  the l ike extent as 
they apply t o  the other provinces in the Dcpninion, and as  i f  
the Colony of B r i t i s h  Colmbia had been one of the Provinces 
originally united by the Act. ' 

The B.N.A. Act has s l w l y  evolved since 1867 but this mturation 

has not necessarily clar i f ied the jllljisdictional divisions of legislative 
--+=?, 

ccmpetence se t  out in the A c t .  The a r e  :that are now being heard 
\ - 
\ before the courts are infinitely m r e  precise than they w e r e  one hundred 

1 

years ago. The impact on the various levels of governrrrent, though, has 

been mintained through the escalating significance of fo-ly 

unappreciated issues and the d e v e l m t  of new ones. In other words, the 

' 

of l a w  are, today, as hprtant to the cabatants as they were 

Confederation &spite the fact  that  the Articles of Confederation may 

be m r e  precisely defined. 

There seems t o  be l i t t l e  estion that the B.N.A. Act gives S 1 

a t  

now 
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* ";B"" '3. 
unfettered c - k ~ r i e & @ ~ ~  of a l l  resources situated within a province t o  that 

%6 
'.?. 

province. secti&n'.109 states : 

All Lands, Mines, Ivlinerals, and Royalties belonging to  the 
several provinces of Canada, Nova Scotia, and New Brunswick 
a t  thg Won,  and a l l  sum then due or payable for  such 
Lands, Mines, Minerals, or  Royalties, shall  belong t o  the 
several provinces of Ontario, Quebec, Nova Scotia, y d  New 

'-. Brunswick in  which the sam are si tuate or arise,  sybject t o  
any Trusts existing i n  respect thereof, and to  any interest  
other than that of the province in the same. 

The Terms of Union between B.C. and Canada, as well as  the British 

North m i c a  Act of 1930, afforded B.C. the same rights. Section 92 (2), 

'Direct Taxation within the Province i n  order t o  be Raising of a Reven= 

for Provincial Purposes ' , and 92 (5) , ' The ~ l a n a q d t  and Sale of the 
. , 
. , . 3 

Public Lands belonging t o  the Province and the ~irrber and Wood thereon', 
',\ 

also appear to give unbridled anership and control (which is not defined, 
P 

but where it does not infringe upon the authqrity of the federal gowmn-mt) 

over the various resources the province. Two major qcaestions renhin, 

however: what is the province's range of control over certain peripheral / 

activit ies r e i a t d  t o  natural resources - namly, over production, 

transportation, pricing and mrketing; and, what is the extent of 

provincial terr i tor ial i ty? 

On the oontrol and mrketing of resources within a province, 

Gerard M o r e s  t states : 

The entire control, magemnt ,  and disposition of the C m  
lands, and the proceeds of the provincial public dornain and 
the casual revenues. arising in the provinces were confided to 
the executive administration of the provincial governnwts and 
to the legislative action of the provincial legislatures so 
that C r m  lands, though standing in the narne of the Queen, 
were, with their accessories and incidents, t o  all intents and 
purposes the public property of the respective provinces in 
which they were situateO6 % 



r- ?, 

- - 
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&spite LaFores~'s. use of the term "entire control", the federal - i 

@? 

govermMt has been rights over certain pfopert iq  and act ivi t ies  that 
3. 

+A ti 
the provincia% boundaries. Sections 9 1  and 108 o&line these . . 

* 

quite graphically. The province must accept the superior author$p 
*a %Of 

' ? 

Parliament in any issw where there is a direct overlapping of jurisdictions 
*i. 

of the federal government and the province. Federal Fisheries my, a$. an 
- ' 

exanple, shut dawn a provincially controlled logging operation within the 

province i f  that  operation interferes with spawning stream ,$'or it my 

prohibit a mining operation fmm blocking navigable daters.' Obviously 

there must be a considerable m u n t  of cooperation be- the t m  levels 

of government i f  these mas of conflict are to be overcome. I.ledemm 
8 

indicated that this s o m e t i ~ ~ s  divided, s a r r e t k s  concurrent, legislati* 

kia's introduced a reasonably well-defined bargaining process between the 
%-T. 
rr 

fea6ral governmnt and the provinces, that it has been an "invitation t o  

practise cooperative federalism". 8 

It w i l l  be indicated la ter ,  i n  reference t o  specific cases, that 

the bargaining process does not always work as it should, and a l l  too often 

the Supreme Court is forced t o  decide where govqmrents f a i l  t b  agree. 

Property also beca~s sorawhat uncertain when viewed in  the l ight  

of conflicts in jurisdiction. Property my or my not include natural 

resources (i.e. Lands, Mines, and Minerals) , and my or  my not CXXE under 

the jurisdiction of the province. That is t o  say, there are certain types 

of properties which are cJwned by the province but controlled by the 

federal govemmnt (such as B.C. 's f o m r  share i n  Westcoast Transmissicm 

Canpany or Alberta's m r s h i p  of Pacific Western Airlines which are 

federally incorporated ccarpanies engaged in  business of greater sccpe than 



that  of a "local and private n a t w " )  , and there are other p-es which - 

are not umed by the provhce but w h i c h  are subject to provincial 

jurisdiction . 
Section 125 of the B.N.A. Act states: "No Lands o r  Property belonging 

to Canada o r  any Province shall be. liable to Taxation." lhis section, which 

w i l l  be examined i n  Chapter 4, adds a quirk t o  the delineation of pavers that 
fl 

has resulted in b i t t e r  federal-provincial disputes. The taxing pavers of the 
1 

federal gove&t can he seriously mdermined by a province that  adopts a 

policy of provincial corporate mnership, and under such an envimnrrrant the 

term 'property' and its a n a m i t a n t  pmers bexm a Li t t le  mre hazy. 

A &owledge and understandings of exactly where each of these interests 
* 

lie is crucial t o  drafting successfully any legislation dealing with 
\ 
Bu' 

resources. The determination of these interests has not been l e f t  up to the 

arbitr- decisions of the provinces o r  the federal govemrrent, but to the 

m n s t i t  tionally anointd third body - the judiciary. 4 
\ 

C 

The Suprm Court  and the Privy Council have adjudicated sewral 
. 

\ 

cases deal* w i t h  the constitutionality of certain legislation designed to 
\ 

mntrol the 'grey' a r e a  of resource responsibility. These cases ha=, for  

\ the mst parb l a id  the grounmrk fo r  m y  of Brit ish Colunbia's present f 
controls over 'the provincial marketplace. 

One of the r w t  inportant legal actions which s e t  out certain 
\ r T  

parameters of pqvinc ia l  control was Shannon v. Lcmer Mainland Dairy Products 
1 . . 

Board, 1938 (A.C. 708). The board was f o n d  under the Natural Products 

Marketinq A c t  to &date dairy prices in B.C. Although not dealing diredtly 
\ 

w i t h  natural r e s o d e s ,  this case was a m j o r  plank on w h i c h  the .provinces of 
! 

Canada began to e x e h s e  their constitutional rights in  the control of p r i e s  
% 

! 



and trade within the province. Section 92 of the B.N.A. Act is quite 

& l i c i t  about these rights,  but the Fgpelants a r p d  that Section 95 (2) and 

(3)+ of the Act was being encroached upcn by the Bmrd. These two sub-sections 

gave ';!LYE Xkgulatim of made and Ca-merce" and "The -&sing of Mxey by any 

rode or System of Taxatiann to the federal g o v e h n t .  < 

As with mt sectioll~ of the B.N.A. Act,  the courts have determined 

that certain understandings should be made with regard to  the i r  

retation. LRdenmn explains that the principle of 'mutual d f i c a t i o n '  

a s  expressed by the courts permits parts of the Act, such as Sections 91 (2) 

and 92 (13) , which is "Property and C i v i l  Rights i n  the Province", to be 

interpreted exclusive of one another. While the basic logic muld indicate 

that  the regulation of Wade and ccmwrce is actually the control of 

"art icles in  w h i c h  persons have property in respect of which  they have c i v i l  

rights, . . . the courts have said tha t  ' regulation of trade and m r c e  ' is to 

be reduced in generality and read as 'regulation of interprovincial and 

international trade and m r c e  ' . Likewise, ' property and civil rights ' is 
to be rendered 'property and civil rights except those involved i n  inter- 

p r o e i a l  and international trade and cmmrce. , 119 
The appeal i n  the Shannon Case was dismissed by the Judicial 

Cormittee on t m  grounds: 1. "... the legislation in question is confined t o  

regulating transactions that take place wholly within the province, and are 

therefore within the sovereign pmers granted to the legislature in  that 

respect by s . 92 of the British North Amrica A&. "lo 2. "The pith and 

substance of this Act is that it is an Act to regulate particular businesses 

entirely within the province and is therefore entirely in t ra  vires of the 

,I1 province. 



Cne diff icul ty  that- arise. frow this ooncerns the absolutism of 

intra-provincial trade. What guarantees are there that the oomnodity 
1 

involved is not destined for  inter-provincial or  international trade? It 

seerrs apparent that  if. the t rpsac t ion  ckalt  with by the mrket ing agency 

has its beginning and ending w i t h i n  tbe province, whether the terminus is a 

federally licenod exprt agency o r  not, the province has the ri&t of control. 

This v iew is typified by the role the B.C, Petroleum Corporation plays in 

purchasing natural gas from producers and sell ing the s m  gas to b e  
\ 

12 x> J 
W e s t c o a s t  Transmission Carrpany - an exporting agency, 

m t h e r  impor tant ,be ,  and one wuch had  dou us inplications on 
4' 

the developrent of the F$C. Energy Act, was that 0 f . H a - e  O i l  Distributors 
i i 

Limited v. ~ttorne~-Gm&al of British Colmbia, the Coal and Petroleum P 

Brnrd. l3 The legal question in this dispute centered on the constitutiQndLity 

of the C o a l  and Petroleum Control Bcard A c t ,  B,C, (hereinafter referred to as 

the Control Board Act) ,  The Control Board, which was to regulate and control 
I ,  

the coal and petroleum industries, had pavers under Sections 1 4  and 15 to fix 
' 

prices '... a t  which om1 o r  p t r o l e  &tmdw=ts my  he sold in the province 
1 +L 

e i t k r  a t  wholesale or retail or  otherwise for  use in the province. In 14 

me province was considering at  the tire the fact that damestic mal 

and &troleum exploration and develcpmntwen+being adversely affected by low- 

cost inports f ran  California. The State was  d q i n g  excess heavy heating o i l  

i n  B,C. a t  prices far belcw what B.C. producers could e c o d c a l l y  charge. 

A t  the same t i m e ,  gasoline, which B. C. could not prodme, had to be inported - 
/-- 

f m  California a t  exlorbitant prices. The province was feeling the cut of a 

two-edged s m r d  and f e l t  coatpelled to rectify the damage. 

Taking this into consideration, it appeared as though the province 



was  in fact  attempting to  inflrmce, either inkerp~ovincially 

internationally, the prices of coal and pe t ro lek  products and the B.C. 

Suprem Court f e l t  justified in firvding for H- O i l .  In subsequent appeals, 

hmever , the* .C. Court of Appeal and finally the Suprare Court of Canada - 
determined that the judiciary had no right to attenpt to interpret the 

reasoning behhd the legislation using extraneous evidence such as 

G o v e m t  reports but only the constitutionality of the said legislation 

based upon evidence presented in that court. The Suprerre Court of Canada 

v ~ , l y  for the Attorney-General and the Cmtrol"Board on this  

point and on the A c t ' s  constitutionality by referring t o  the B.N.A. A c t  and 

to legal p&edents; the main source being thq Shannon case. "i 

J 
There were several other cases that were used to substantiate the 

' 

argurt.lent that the province had the right t o  control prices w i t h i n  its -, 

-+ , 

boundaries. oEach of these was precedent-setting i n  i t s e l f ,  but minor planks 

in the f inal  j u d w k  i n  the+Hcm O i l  Case and sirrply su&orted the 
P. 

contention that resource cb&@ols within the province were a provincial 

ma t t e r .  15,16,17 

One case in which the province fared less well was in the Texada 

Mining Case.'* In 1957 the provincial goverment passed tm pieces of 

- legislation a t  the sam s i t t ing  levying a tax, or impost as it was called, 

on iron ore p r o d m  within the province, and the other granting a 'bounty' 

for iron ore that was processed within the province. Texada argued in the 
- 

courts that  both pieces of legislation were part of one s c h e r ~  designed to 

irrpose an indirect expr t  tax on outgoing ore. 

This argurmt w a s  supported by the fact  that B.C.'s west mast,where 

Texada Mines held producing property, hail no iron ore miter. Also, the 



fact  Wt the bounty w a s  greater than the tax on produced ore affected r - -  
3= I 

'rather forcibly free exporting of resources a t  agreed-to prices. The corns 

s ~ ~ t l y  --+ found for  Texada Mines and-stated that  the legislation 
< 

. . mnstituted an export tax and was, therefore, ul t ra  vires of the provincial 
C 

legislature . 
While it my appear as though the courts were interpreting the 

reasoning behind we tax, a t a w c  that  w a s  sham to be qwstionable i n  the 

- Hem O i l  Case, the problem was quite different. While the H a n e  O i l  Case 

dealt with goods irrported into the provirice and for  use entirely within the 
4 

p h c e ,  the inpost on iron ore was, Lh effect, i a tax on goods leaving the 

province, since there was- no way 05 m l t i n g  R- the ore within reasonable 

econcmic range of the mine s i te .  p$pr&tly, the tax was ul t ra  vires*' only 

in conjunction with the bounty. 

It is interesting to  note t h a t  the bomty or  ' incentive paymmt ' 
seens t o  be legal i f  it i s  designed sdie%.@ +d p d s t i c  hdus;try. The 

f o m  N.D.P. gov-t in B.C. announ&d plans i n  1975 t o  build a copper 
5% .,. 

melter in Highland Valley using the tax red&tion nethod outlined i n  B i l l  31, 

the Mineral RoyaLties Act,  as an incentive to smelt copper i n  the province. 

There had - , a t  that tim, no legal challenges to this point in  the B i l l .  

I By itself, the tax on production is also legal i f  it is designed sinply to  

raise prices for in- production w i t h i n  the province or for  reasons of 

conservation. ATI exanple of this type of tax centres on the increases in 

the -tic price of natural gas during 1973 and 1974 that triggered the 

1 105% contract rule gowning the price of exports. The federal govemmnt 

had declared previously -. that  the price of natural gas entering the exprt 
4- 

m k e t  mt be a t  least  105% of the dmestic price. In effect, then, the 



provincial govemmns indirectly, but quite intentionally and legally, raised 

, the-export price of natural gas-by fa l l ing  back on a-fe&ral ly-apPd contract 

(discussed further i31 Chapter 4 ) .  ?his reflects certain pcwers in the 

B.C. Enerqy Act which Dr. Andrew Thapson, former (3aimmn of the Ehergy 
V 

C d s s i o n ,  stated is m sol id  legal ground. 19 
L.-- 

Notwithstanding the Texada Mines Case, LaForest indicates that the 

provinces do have the p e r  and authority to require -l;t.tat processing or 

mnufacturing be carried out w i t h i n  the province prior t o  export, provided 

that  an 'export' tax is not levied on unprocessed +es~tnoes.*~ In Snyl ie  
m-, 
LI v.. R, i n  the Ontario Court of Appeal, it was held that  the province has a - 

r ight  to require any c a p m y  cutting th&r on Crown lands under a provincial 

license to m u f a c t u r e  the wood in the province. This refers directly to 

Section 92 (5) of the B.N.A. Act,  'The Managemat and Sale of the Public 

Lands belonging to  the Province and of the Tinker and Wood thereon.' The 

province has a prior r ight  to dispose of its public pmperty as it sees fit 

and Section 91 (2) of the A c t ,  the federal powers of trade and -ce, 

cannot despoil this privilege. 22 

Since minerals and t inher  constitute a major source of provincial 

revenue, to say tha t  this type of resource legislation relates to 'trade and 

amerce1, would unfairly and unconstitutionally restrict the province i n  

disposing of its property for  the well-being of the province. It is 

generally .reaxpi zed that the prdvines have, in fact, considerable prwer 

in granting resource permits. 2 3 

m e  far-reaching Vers place a great deal of strain on legal 

k i s i a n s  mik in tlae past. While the Texada decision went against British 

Qlwbia because of the obvious intent  to influence the export price of iron 



ore, the province of Alberta has instituted an interesting twist ta the 

export issue by unilaterally raising the priceeof crude o i l  - an action thatmay 

be perfectly legal as  long as  it is non-discriminatory, that  is, as long as 

the residents of the prov&ce are paying the sam rate as those outside the 

province. A province cannot s e t  a higher export than damestic price. 

Alberta circurm~ents this restriction by giving the Albertan tax-payers a 

rebate on their  energy consmption. This clearly, is effectuating an export 

tax. The mergy Camission in B:C. has stated that this rethcd should be 

ul t ra  vires the Alberta Iegislature and it is not the policy of the Ccarmission 

t o  follcw the s m  route., 24 ' 

A l l  of the cases described above took place prior t o  the drafting of 

the British Colmbia Energy Act and were the main references used i n  

determining the n-engths to  'which the legislation could go and still be on 

safe legal ground. Hawever, there have been a couple of i n p r t a n t  decisions 

since the Enerqy Act was introduced which shed l ight  on the tendencies of the 

Suprare Court of Canada t o  decide in  favour of the federal governmnt and also 

which determine more accurately the general condition of provincial rights in 

the marketplace in  respect t o  natural resources. Both &es involve the 

Province of Saskatchewan and its attempts to gain additional cont;rols over 
! - 

two major natural resource industries; potash and petroleum. 

The decision, of the Supreroe Court of Canada in the Cigol was 

the type that causes great anger on the part of provincial governments. The 

econcgnic case for  Saskatchewan (the need t o  recover the high cost of 

irrporting o i l  fram ZUQerta when it was unable to  use its awn reserves, and 

the desire to receive f a i r  m k e t  valw for an irtlportant depleting asset) was  

strong, and m y  of' the legal ar-ts support the contention that the 
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province actually had the right to  levy certain taxes on the industry. The 

# 
Court was sp l i t ,  w i t h  Dickson, J., and de Grandpre, J., dissenting. 

In 1973, Saskatchewan introduced legislation that levied a mineral 

in- tax and a royalty surcharge on certain petroleum producers - 
determined by the s ize of their  producing tracts of land. The province 

declared that the mineral i n a m  tax was a direct  tax on the producer and, as 

such, w a s  within the jurisdiction of the provincial legislature. The royalty 

surcharge was  structured i n  such a way that it too w a s  actually a tax, 

Dickson claiming a direct tax. 

Definitions of the term 'direct' and 'indirect' taxes, and ' royalties' 

wi l l  ass i s t  conprehension of the case. Funk and Wagnalls New Practical 

Stambxd Dictionary defines a royalty as "A share of proceeds paid to a 

proprietor.. .by those doing business under sate right belonging to  him", 

The ruyalty is not a tax on a camcodity or  any net incom, but, rather, 

a'charge for a privilege, whether it be on production from a well, mine or 

m r  lease. The province has a clear right t o  charge royalties as a rnethod 

of c~armanding revenues, 

A tax "is'a campulsory contribution, w s e d  by the sovereign 

authority for public purpcses or  ob jectsl1. 26 Dickson quotes John Stuar t  Mill's 

definition of the difference bemeen direct and indirect taxation: 

A direct tax is  one which is dsmnded from the very person who 
it is intended ,or desired should pay it. Indirect taxes are 

'-7 

those which are demmded •’ram one person in the expectation 
and intention that he shal l  in-fy himself a t  the expnse 
of another; such are the excise or  custcmns. 
The producer or inporter of a camnodity is called upon b pay 
a tax on it not w i t h  the intention to levy a peculiar 
contribution upon him, but to tax -ugh him the consmwrs 
of the c d t y ,  fm wfim it is supposed that he w i l l  
recover the m u n t  by mans of an advance in price.?' 



The determination of the directness o r  indirectness of a tax relates 

to the 'general tendencies' af the tax rather than an attenpt to define 
4- 

precisely which it is - a task that is extmmly d i f f i cu l t  in borderline cases. 

7% crux of the debate i n  the Cigol Case tumed on the fac t  that the 

provinces, under Section 92 ( 2 )  of the B.N.A. A c t ,  have the r ight  to ffpply 

direct  taxes an the producers i n  the province. Indirect taxes are the 

unqualified responsibility of the federal g o ~ ~ t .  It was determined 

-- f i r s t  that the royalty was actually a tax. I t  w& materially similar to the 
x* r 

mineral tax and also contained the canpulsory aspect camrPn to all taxes. 

As to whether o r  not the -two taxes were direct and under the 

jurisdiction of the province o r  indirect and under the authority of ParZianwt. 

the majority' of the Justices considered mainly the fac t  that 98.2% of the 

provina ' s o i l  production was exported. 28 'Ihe province, on the other hand, 

f e l t  that  it had the authority to set the price a t  which o i l  could be sold 

and this &as done by providing the producers a well-head price for  their o i l  
Y 

and charging a levy, o r  royalty, or  mineral tax, over and above this basic' 

well-head price such that the f ina l  sel l ing price was equal to either the 

world or  fair &et price as determined by the Minister. Fram the producer, 

the o i l  went directly ,into the export m k e t  . This appears to be an i 

/ 

atterrpt to affect  the export IMlrket. Hcrwever, i n  a fine defense of the 

legislation, Dickson, 3. (dissenting) , presented an equally compelling 

argurclent that  the province was not intentionally set t ing an export p x i e  by 

levying the tax. With the Shannon Case in mind, he stated tha t  " . . . a d w e  

of price regulation in support of l e g i t h a t e  provincial interests w a s  

tolerable even though affecting the entry of foreign o i l .  1129 In addition. 

he stated that  the se l l ing  price was not pre-determined: 



+ - 
The p e r  of the Minister t o  determine the well-head ,value 
i n  re$ect, of mineral incam tax is not an unrestrained and 
~ s t r i c ~  general p e r ;  it is exercisable only whentoil 
is disposed of a t  less than fair  v a l ~  , and then, only af ter  
the sale has taken place. The purpose of s. 4A of B i l l  42 
is obviously to prevent such practises as sale of o i l  between 
related companies a t  a r t i f ic ia l ly  law prices. 11 30 

In a crucial explanation of the role of the Court vis a vis the 

constitutionality of provincial legislation, Dickson, J. (dissenting) stated 

that the province must be given the benefit of the doubt, since it is the 

Appellant's responsibility to prove beyond any reasonable d b b t  that  the 

province's Legislation is unconstitutional. Speculation and conjecture are 

not satisfactory in proving unconstitutionality. 31 

Martland, J., speaking for  the majority, rejected the view that the 

taxes were dirept, This was based upon two factors: 1, Since a l l  =venue 

' b v e  the basic well-head price went to the province in  the way of taxes, the 

producer's i n m  was cl~mpletely curtailed a t  the well-head value; i n  other 

words, his income was frozen. 2. It was the Minister who had the authority 

to  s e t  the f a i r  m k e t  value of the o i l  and this  level w a s  not necessarily 

determined according to extra-provincial prices. The arbitrary, or othemise, 

fixing of the mximum returns th the producers and the selling price meant 

that the, 

... effect  of the legislation is to s e t  a floor price for 
Saskatchewan o i l  purchased for  exprt 'by the apprcpriation 
of its potential incraxmtal value in interprovincial and 
international markets, or  t o  ensure that the inc-tal 32 value is not apprapriated by persons outside the province. 

It was  found that  both the mineral inccm tax and the royalty . 

surcharge were  indirect taxes and ul t ra  vires the provincial j q s d i c t i o n  as 
I 

stated i n  Section 92 (2) of the B.N.A. Act. It was also held that, i n  view 

of the overwhelming percentage of o i l  being exprted,  the tax and royalty 



surcharge legislation was ul t ra  vires the province &-I respect of Section 9 1  (2) 

of the Act. The important fac t  to  consider was stated i n  the Ontario Reference . 
Case by Kerwin, C. J, , "Once a statute aims a t  ' regulation of trade in mtters 

of inter-prwvincial concern' it is beyond the corrpetance of the Provincial 

Legislature. ,,33,34 

Saskatchewan Premier Allan Blakeney reacted furiously to the decision, 

his anger directed both a t  the S u p m  Court and the federal Liberals. On 

October 10, 1978, he wrote t o  P r i m  Minister Trudeau, whose Governmnt had 

intervened against Saskatchewan, stating i n  part; 

You w i l l  understand, therefore, why m y ,  including -self, 
perceived the subsquent action of the attorney-general of 
Canada in joining the action as a plaintiff against the 
province as a antplete about-face and betrayal on the part 
of the federal g0verrxm-L.. I f  you continus t o  ignore the 
West, you w i l l  inperil the very fabric of our nation. 35 

On the Supreme &kt, Blekeney said that changes w e r e  necessary "so 

that it w i l l  not only be, but be seen to be, an inpartial  arbiter of federal- 

,, 36 provincial disputes. .4 

Although Alberta and British Colubia were disappointed with the 

result of the case, their  imrediate concern was m r e  for the validity of 

their c k ~ n  legislatian. There w a s "  a difference between the Saskatchewan 

policy and that of its two westerly neighbows, Saskatchewan pocketed the 

entire increase in the ,price of petroleum while Alberta and British Colutrbia . 
m e  aperating under separate profit-sharing arr&gerrrents with the producers. 

%is w a s  enough to avoid the legal morass in which Saskatchman found i t se l f .  

I f  the appellants in the Ciqol Case w e r e  expcting to  have the o n e  

half bil l ion dollars collected under the legislation returned to them, they 

were mistaken. As Blakeney pointed out: " I ' m  sure that the people of 

Saskatchewan loak upon it as 'they toak the o i l  - we have the m y .  I f  they 



return the o i l  - h e ' l l  return the ~ m n e ~ ~ " . ~ '  Instead, the N.D.P. govemrrent 

introduced retroactive legislation that covered the legal problemrsz' 

encountered 

The 

interpreted 

the federal 

i n  the original legislation. 
4 

Cigol C a s e ,  rather than den-onstrating justice as the pr&nces 

it, served only t o  exacerbate the already festering wound between 

governrent and the provinces and this w a s  c unded when the T 
Supr- Co&t decided on another Saskatchewan case on Octobekr, 1978. The 

case was Central Canada Potash Ccarpany ~ t d  V. Gave-nt o> Saskatchewan. 3 8 -- 
Again, the m jor issue was whether or not the Saskatchewan govemmnt w a s ,  

through pertinent potash legislation, affecting the federal governmnt's 

authority under Section 91 (2) , tra& and arrmrce. * 
Saskatchewan has the world's largest k n a n  reserves of potash, a 

resource that is in  heavy m d  for the production of fer t i l izers .  Since - 
the province has a law population and resulting lm demnd'for potash, mt 

2 
of the production is exported, &ly to  the U.S. As part  of its drive to 

*rove the province's control position over its natural resources, the 

Liberal governmnt intfoduced, in 1969, the Potash Conservation Regulations 39 e 

under the authority granted in the Mineral &sources A c t ,  R.S. S. 1965, c. 50. 

The Ac  's purpose is: t 
\ (a) t o  promte and encourage the discovery, developmnt, 

m a g m t ,  utilization and consemation of the mineral 
resources of Saskatchewan; 

(b) to regulate the disposition of Crown mineral lands ; 

(c) to protect the corelative rights of the amers of 
surface rights and of mineral rights. 4 0 

The potash Regulations permitted the governmmt to  s e t  prices, control 

production levels f m  individual mines,&tamine the share of to ta l  production 

that each mine w a s  enti t led to, and "any other mtter that the Minister deems 



advisable."41 The Court had t o  decide if the province was skrply trying t o \  
. . 

control the resource internally which was its constitutionally-given right 

or  ?f it was ' aiming1 - a t  in terpra inc ia l  and international trade and amnxce. 

To do this, Laskin, C. J. , stated that the Court hid ". . . to go behind 

the words used by (the) Legislature and-,to see what it is that, it is doing. 1142 

&spite the fac t  that  the potash m k e t  was very uncertain kqcause of lw 

prices an&high production which did threaten the industry's stabil i ty,  certain 

evidence was presented which indicated that the province had other things in 

mind. Although not danming i n  i t se l f ,  the price Regulations did affect potash 

directly lea g the province, and it did also affect the contracts and export 

camritmn+ ~ h e  producers. On August 24, 1971, the De I'" &Minister syt a 

directive to  .the producers stating that " . . .a11 potash delivered to Europe 

f q m  Saskatchewan pursuant to  the a g r m t  shall  be for consrnrption in 

Eu$pe."" 3 s  gave a clear inpression that the pmvince was aiming a t  trade 

and mmerce. The provinces do mt  have the right t o  s e t  m k e t  conditions in  

or for other countries, or other provinces. 

It was not surprising t o  m y  people that, i n  a 7 to 0 verdict, the 

Supreme Court found against the province. Hmewr, the Court did acknwledge 

that the province was probably acting under the inpression that  the: 

Regulations were constitutional and refused to  award darnages t o  the Potash 

These two cases point out the dilmn-a i n  which many provinces find 

thmselws caught up. Case law, while continuously used, does not always 

provide the necessary basic informtion for the provinces to design legally 

acceptable legislation. Very often, they must attenpt to secontE-guess the 

Justices of the S u p r m  Court wfio not only look a t  the constitutional aspect 
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of legislation but also exaPn-ifie the conditions and e n v i r o m t  that give r i se  

to the legislation. Subjectivity does play a role but only in a .general 

understanding of the case. Chief Justice Laskin explains: 

They (the provinces) ai-e entit led to expect that the Courts 
and especially this Court, w i l l  approach the task of 
appraisal of the constitutionality of social and econcanic 
program with s p t h y  and r e g a d  for the serious consequences 
of holding them ultra  vires. Yet, if the appraisal results in 
a clash with the Constitution, it is the l a t t e r  which r m t  
govern. 4 4 , 

i 
i 

/' 

=fining the precise authority of the provinaes within the headings 
,' 

, 

of the B.N.A. A c t ,  Section 92 being only one, has proven t o  be quite onerous. 

There is little hope that lines of authority w i l l  be drawn with any axactness 

when one considers the r m l t i q  of variati'cjlls that  are possiQle in any similar 

group of law cases. Saskatchewan's losses in the-Cigol and Potash cases do not 
~t @ 

necessarily &acthat they can no longer receive !the fa=? rmrket Wue for 
L, 

these goods or that they do not have the authoGy to  regulate the ind 

They do! Pbst often, the provinces must sinply find the formula that wiY1' be 

acceptable to  the Suprem Court should a conflict r i se  t o  that level. 45 1n the 

Potash Case, one correct formula was, ironically, to purchase interests in the 

potash conpanies themselves. By 3anuary 11, 1678, Saskatchewan -ed 40% of . 

the productive capacity of the province, and since Crclwn holdings are not 

subject to  incame tax, the federal governrent lost  out on a rather lucrative 

source of federal revenm. 
P- ' 

While the a t t a h  on ttbe Suprenvs Cowt by ththe'-gmvinces and professional 

groups becarre rather strident a f te r  these two cases had been adjudicated, the 
. 

problem lay in the i n i t i a l  justification for p6mitting the Supreme Court to 

hear the cases. 

The Court must often decide on cases where nuances and an-biguities in 
\?- 



1 

the wording of legislation\pemit subjectivity t o  creep into the adjudicatim. 

Depending on the IM jority q e w  of the Justices, the constitutional centre of 
, 

gravity can s h i f t  quite m k e d l y  over .b. For exanple, the Court' s 

a t t i t d e  tmard the paramter9,of 'Peace, Order, and good Governmnt' my 
\ 

viewed broadly during one periojd and restrictively during the next period. 
\ 

The Court cannot change or  repla e the l a w  as it is passed by Parliament, but 4 
often its interpretation w i l l  e x t b d  to  the outer limits of a particular law 

or  w i l l  threaten e n c r o a m t  u p n  other law, a t  which point the Court, 

i f  it is acting as a proper Court, ~$11 back away. In m>st laws, the degree 4 ,  

of f lexibi l i ty  pkmitted in their inteqretat ion may be quite extensive, the 
'\ 

min cause of which can be la id directly'\,at th& feet  of language in a l l  its 
\ 

' iqerfections.  When used in its extrerre, hwever, this f lexibi l i ty  inparts 
\ 

a quasi-lawmaking functian t o  the Court. 

In a federal system such as Canada's, where the federal governmnt 

and the pro-ces are continu~usly at  cdds o m  resource and other issues, the 

Court hai% too often been used t o  solve differences which should have been 

harrmered out between the involved. The ideal judiciary in  any 
, 1. 

/ 

d m r a t i c  s tem is an austere arbiter that has the confidence of all sectors k 
ca 

of society. H o d e v e r ,  this u l t k t e  is inpossible t o  reach. There are 

irrperfections in a l l  judicial systertr; and, in Canada, these have not been 

properly addressed. 

A. Miltm -re has indicated that appeals to the Constitution i n  the 

1950s resolved nothing in  the way of federal power versus provincial rights 

and that the sarrre agproacli t o  the Constitution today muld result  in a similar 

Canada has insisted on using the Constitution to solve jurisdictional 

issues that are not covered, in terrrrs, by the B.N.A A c t .  t 



The Court becares, in ef fec t  , a tool for a m d i n g  or, indeed formulating 

law. Constitutional a m m t ,  it is argued, should not be l e f t  up t o  
, 

the Court. It is the Court's responsibility t o  interpret the law rather 

than enact the law. 

At-ting an agreement betwen the federal and provincial 

g o v e m t s  on the f o m l  artlending of the B.N.A. A c t  has generally been an 

exercise in fu t i l i ty ,  There are t m  m y  diverse interests that  must be 

satisfied. 

' The answ& my l i e  in  legislation by exception - that is the 

drafting of agr-ts beti&en the federal governrrrent and individual provinces 

and covering specific interests such as an Alberta-federal government o i l  

pricing apeenrent under the Petroleum Mninistration A c t ,  C m n  acceptance 

by the other provinces of these a m m t s ,  in  effect, accorrplishes ,- 

constitutional change without the need t o  attenpt f o m l  m c h e n t .  Hwever, 

t o  succeed, this lethod my require restraint  on the part  of the Executive, or 

federal go-t, to place pol i t ical  issues before the S u p r e  Court. 

Likewise, the Court m u s t  decline t o  give a judgmnt on qwstions e a t  are 

obviously political. 

Considering the backlash against the S u p r e  Court over the Cigol and 

Potash cases, D r .  NWhbney states of restricting the cases that  go before the 

Court: 

Tiroely changes of this character, involving court practice and 
federal executive self-restraint, could do much to shield the 
Supreme p u r t  frcan pu6lic criticism and cal ls  for reform or 
restructuring of the 

In "?he Constitution: A Basis for Bargaining", l8 W.R. ~ e d e r k n  

explains his interpretation of the role of the B.N,A. Act i n  the division of 
> 

federal-provincial jurisdiction. Rather than clearly defining the separate 
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responsibilities of the two levels of govemn-ent, he states that the B.N.A. 

Act is only a base frcan wfiich the parties can negotiate. This pint of view 

is accepted by Dr. PHWhmey, and Dr .  Thamp~on,~~ as we11 as others, and the 

strength of the aqurent  whep observed in the l ight  of the above m t i o n e d  

S u p m  Court decisions seem all but unassailable. 

The results of the Cigol and Potash court actions were not surprking 

to m y ,  and it my be that allowing a legal decision t o  be mde strengthened 

the hand of the f e r a l  governmnt in the Constitutional Conference that was 
r- 

held i n  the Fall  of 1978. m e  fact  that  Blakeney and I;ougheed both declared 
L - * -  ( 

that they were intending to push for changes i n  the Constitution a t  the 

J m e r e n c e  because of the negati* results of the Ciqol dnd potash cases, 
I 

", 
does not inply that  they were not a b u t  to do that an$ay. The ta&-off 

points for bargaining had, nevertheless, been hardened tcxJard the position 

of the  federal^ g o v e m t ,  

Ln the cases m t i o n e d  above, the only i s s ~  akstake was that  of 

resource control rather than resource minership. For the provinces bordering 

Canada's te r r i tor ia l  sea the matter of awner~hip has periodically occurred, . +' 

specifically with regard to the seabed and subsoil and the delineation between 

' inland waters ' and the ' territorial sea' , It seem fair ly  -licit that the 

feckral go-t has  certain controls over m y  aspects of the disputed seas. 

Section 9 1  (9) to (13) provide this f r y r k  of authority and no province has 

qclestioned these rights. Elmever, the subsections are quite broadly defined 

and there rerrains a troubles- pmer vacuum i n  areas not adequately 

interpreted in this partion of the Act. 

f the major disputes have arisen between the federal gomrnmsnt 

and the provinces of B. C. , Nova Scotia, and Newfoundland. Nova Scotia has 



gone to cowt -several tims over the amexship of underwater ooal mines, 50 

3 cases which have been resolved by cktermining whether or  not themines were 

under inland waters or the Canadian te r r i tor ia l  sea - a consideration that 

parallels British Col&ials present claim. 

.The cases of B-C. and Newfoundland are also similar i n  m y  respects. 

Both entered Confederation after the B.N.A. Act w a s  endorsed by &-@a, Nova - 

Scotia, and New Brunswick; Woundland as an independent nation w i t h  + 

in&tional legal status, and B.C. as a British &ony with a l l  the property 

rights of Great B r i t a i n .  Both provinces claim the resources' on and under the 

seabed off their respective coasts by referring to proprietary rights; that  is, 

tha t  they wned the resources of the se&d prior to  Confederation and that 

these rights w e r e  not transferred to Canada when they joined Confederation. 

Since the seabed and the continental shelf were not international 

concepts until well into the 20th century, the prablem of who mns what is 

mgnified. Newfoundland signed the Trumn ~ l ~ t i o n  as an independent 

nation i n  1945 and, since this event my  have been the m j o r  act  that  brought 

the concept of the m n t t w t a l  shelf to the fore, she m y  ha= avoided m y  

of British Col&ial s suhseqclent problenrs. 5 1 

One m j o r  event that both provinces watched with rrore than cursory 

interest  was the 1967 S t p ~ e ~ l f 3  Court of Canada I&ference C a s e  on the m e r s h i p  

of offshore minerals. By O r d e r  in Council P.C. 1965 750 (Ppril 26, 1965) , 
the Governor i n  Council ref- two questions to the court, primps in 

anticipation of future disputes arising omr the mersh ip  of offshore 

rrdnerals. These questions referred to the waters and ,the seabed "o&side the 
Q 

hazburs, bays, estuaries ard other similar inland w a t e r s " ,  and f ~ ~ ~ s e d  on 

*who a c e d  the lands; w b  had jurisdiction over them and had the right to 



> 

eq lo i t  them; and in respect of the minerals and other natural xesaurces of I 

the seabed, who had the right to exploit and devd.op tha-2 

British C o l ~ i ~  arg-ed, and the other provinceS concurred; that the 

seabed belonged to the provinak by reason of prwprietaxy rights and that 

they had sole legislative jurisdiction over it. FLlrther, they arg~& that 

they had the sole right of -loration and exploitation. 

T?E federal govammnt corn-d that B.C. did nof have these it 

joined Canada and that nb political entity e.xcZept a sovereign statie I M ~  

control territorial seas, This  w a s  an international lw concept based upahl 

the theory that the rights to the territorial sea must be recognized 

internationally before a state can effectuate control aver them. 

The Court, in trying to determirae whether or not the continental shelf 

was part of the territorial sea and who had jlPris&ctian over it, referred to - .- 

oses as far back acthe 19th century.52 Its final verdict was  for Canada an 

all questions. 

Severdl individuds, including Dr. !Ihc~rpscm, *lvin Smith, and Dr. 

IWhinrey have suggested that the federal govemmnt's case was relatively 

w a k  and that British Cblmbia, had it resear&& historical mteria.1 a l i t t l e  

ktter, ray have gained sare control over the seabed under the territorial sea, 
53 

Supporters of this view point to the fact that Ontario has amxship and 

jurisdictional mntrol over the lakebed and subsoil of the Great Lakes, 

excluding Lake Michigan, out to the international boundary whi& actually . 

~ " h r e e r r r i k ~ i n ~ p f w e s .  A l s o , t h e r e h a s b e e n n o e ~ ~ ~ ~ v e r e d t o  

indicate that B.C. has explicitly given up her rights to the seabed off her 

coast - if 'indeed s k  ever held these rights. International law deals with 

the loss of sovereigniq in a very restricti~ m r .  It recognizes that d y  



those rights expressly transferred to  another governrent can be recognized, . 

thus giving the ' grantor' the benefit of--the legal doubt. Additionally, many 

of the federal govemmnt's c la im to awnership cam from judicial cam-ents 

in the British Queen v. Keyn case which B.C. supporters say has notking to do 

w i t h  the Peference. 
*- 

Dr. Thosrpson stated tkbat he f e l t  that  the best avenue for  the courts 

t o  take i n  the& areas where there is no real  precedent is t o  decline to give 

a judgm-k, that  the m a t t e r  of awnership of sections of the sea and subsoil 

muld be better l e f t  up to the politicians t o  decide. 54 This agrees with the 

Dr. PkWhhmy's assessrrent. The apparent damge my have been done hawever, 

for during a t r ip  to Ottawa i n  Decerrber, 1975, D r ,  Thorrpson stated to the 

author that  a Deputy Minister infom-ed him that  "they don't intend to  bargain 

on the w e s t  mast" ,55 only on the east  mas t  - a develqmnt not surprising 

in l ight  of the Reference decision which mde the federal bargaining position 

a l l  but unassailable. 

Excluded fran the 1967 c&e was the qwstion of whether or  not the 

S t ra i t  of Juan de Fuca, the S t r a i t  of Georgia, Johnstone S t r a i t  and Queen 

Charlotte S t r a i t  we re  classed as part of the Pacific Ocean or as inland waters, 

By O r d e r  in Council 3459 of October 31, 1974, the provincial govemrent set i n  

rrotim a reference t o  the B.C. Court of Appeal to determine the ck~nership of 

these waters. ?he inprtance of this case is diff icul t  to overestimte for 

it my affect  the inland waters of rrqny provinces. A t  stake are large areas 

of seabed and subsoil with considerable potential for natural resource 

exploitation. Needless to  say, other coastal provinces had been watching the 

d o l d i n g  legal events w i t h  keen interest. 

The province believed that the rain point of dispute was one of 



proprietorship of the above lands rather than legislative jurisdiction. A 

g o v e r n ~ ~ ~ t  my have legislative jurisdiction over certain lands without 

having proprietary mership .  56 For the federal governrrrent t o  have 

proprietary rights over these lands, the province, or Great Britain, mt 
. . 

have expressly transferred them to  the Damuuon. AS in  the 1967 Reference, 

the province a r p d  that these rights were never transferred t o  the Darrcinion 

either explicitly or by inplication, and that control remains vested in  the 
r 

p,mvince. 
/ 

, b 

The federal governrent does exercise rights over these waters, 

adnritted the province, through its legislative authoxity t o  control fishing, 

navigatian and shipping, navigation aids, trade and coarmerce, and custarrs and 

defense, which effectively includes everything above the seabed and, as laid 

out in Sections 108 and 117 of the B.N.A. Act, portions of the seabed and 
* 

subsoil in certain areas of the province; namly the harkours of Victoria, 

~quimlt,  ana aim, ~lberni, ~ u a r r d  ~ A e t ,  and ~ew~es tmins te r .  Tfiese are 

the only areas of federal control other than defense installations and 

Indian lands, and %par to a m i t  the seabed outside the stated harbours, 

thus implying provincial mersh ip .  

S t i l l .  mesolxed was the w s t i o n  of whether or not the four S t r a i t s  

w e r e  within the boundaries of the province of British Colmbia. In the 

&ference Case, the Sup- Court had admitted n&ing a decision on waters 

described as "harburs, bays, estuaries and other similar inland waters." 

It was now up to the province t o  prove that the S v a i t s  were esjtuaries or  

similar inland waters. Again, @ere w a s  no closely related legal pecedent 

f m  which to draw. Nevertheless, there w r e  m y  cases where opinions had 
I 

k e n  expressed by judges which had a direct effect on cases they were trying 



a t  the tim. These opinions constitute, for all intents and purposes, legal 

precedent. 57 

?tJo things were militating against B.C. 1. The province hadno true 

legal precedents •’ran which t o  draw, thus giving the federal g o v e m t  a 

certain advantage under 'residual powers'. 2. The international boundary is, 

i n  m y  places, greater than three miles from B.C. shores and the fac t  of the 
f .  

boundary rrakes it quite different - fran the, Conception Bay Case in  Newfoundland. 5 8 

The f inal  decision cam? in the s m r  of 1976 and it was s p l i t  i n  
t 

favour of British Colmbia. Chief Justice Farris provided the sumnation: 

It was the Inperial A c t  of 1866 which clearly defined the 
bomdaries of British Colmkia and such boundaries were not 
changed a t  the t i ne  of Confederation; a consideration of 
the historical t reat ies  and enactments relating t o  mainland 
British ColLnrbia and Vancouver Island shwed the western 
boundary to be the Pacific Ocean off the coast of Vancouver 
Island so that British Colurbia a t  the h of its entry into 
Confederation included a l l  land east  of the Pacific Ocean t o  
the Rocky Wuntains; the waters referred to  i n  the stated 
question are internal waters of the Province of British Colmbia. 59 

The three t o  two sp l i t ,  although in favour of the province, has done 

little t o  solve the conflict over m e r s h i p  and control of submarine resowci!s 

in these areas. ,The federal governmnt is appealing the B.C. Appeal C o u r t  

decision to  the Suprare Court of Canada, and considering the redord of this 

(court, it would not be surprising i f  the verdict went the other way. 

One other area of jurisdiction that causes no l i t t l e  problem between 

the federal governrrent and the province\ is that of Indian lands. While the 

underlyihg t i t l e  to lands resewed for Indians is wsted in the Csuwn in the 

right of the province, the authority t o  legislate\in respe*ct of Indians and 

lands reserved for Lndians is vested in P a r l i m t  as per Section 9 1  (24) of 

the B.N.A. ~ c t .  60 In British Colmhia, the m e r s h i p  of certain resources on 



Indian lands was f o m l i z e d  in the British 
< 

Resources Act, two identical Acts of which 

Colmbia Indian 

w e r e  enacted on 

Reserves Mineral 

July 24, 1943 and 

on $&rcl-~ 18, 1943, by P a r l i m t  and the B.C.Legislature respectively, This d7 

Act covered only hard minerals and excluded such-things as o i l ,  natural gas, 
K 

coal, clay, sand, gravel and tirrber. R e ~ u e s  froan any mine on Indian land 

were  t o  be s p l i t  50/50 between the province and the federal g o v e m t  who 

acted as guardians of the Indians. The resources which w e r e  excluded fram 

the A c t  were l e f t  totally i n  the hands of the federal g o v e m t  as were a l l  

revenes accruing from their  q l o i t a t i o n .  6 1  

There are sarrre @rks in this jurisdictimal divisih though, that .  

cause prcblam a t  tires. For example, when s a w  lands were originally 

designated reserves, the province excluded any existing tinker leases for a 

period of ye&s or during 

the land was Indian land, 

rather, privately d. 

The province also 

a specified maturation period for  the trees. While 

the resources on it w e r e  not Indian resources, but 

Several of these issues have yet t o  be worked'out. 

retains the right t o  take a portion of any Indian 

reserve up t o  1/20th i n  area for public purposes such as p e r  lines, 

h i m y s  and other projects . This 1/20th can be taken without campensation. 6 2 
1 

Despite these perplexing grey areas of law, the provinces do haw quite 

extensive and recognized f reedas  to control resources. If a g o d  cannot be 

achieved using one rnethod, there may be another rnethod which wil l  work. The 

difference between a Saskatchewan petroleum tax and a British C o l d i a  

ptroleun tax m y  sirply be a rmdi- of t o  the producers rather 

than a radical difference in legislative structure. The N.D.P. governmnt in 
\ 

British Colun-bia between 1972 and 1975 sought this sort of ccnprdmise i n  order 

to establish undisputed wntrol  over its clwn resources. As the next chapters 



w i l l  show, they- fa i led at f i r s t  only to try again and f ina l ly  succeed. 6 
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The Development of the Energy Act 1 

. , 
'1 

\ 

The Energy Act arose out of several national and international e m t s  

and processes, the mst inportant of which was  the recent and local change in 

the attitudes of the people of Canada and British Colmbia tclward hydro-carbon 

energy fuels. This transformtion occurred becauseP6f the rapid and virtually 

uncontrolled mutations in e n e r g y  patterns in the early 1970s, and necessitated 

decisive gommrm~t action in the form of legislation which was  designed t o  

minimize, and indeed capitalize fm, the negative influences of the energy 

crisis. 

For British Colmhia, the most inportant spin-off froan the m r l d  

upheaval was the sudden, and perhaps unexpcted, increase in the f iscal  and 

social value of natural gas. Ounce for ounce, natural gas contains m r e  

calories of heat than any of the petroleum by-products and, while processing 

can be expensive depending upon the m m t  of inpurities in the gas, it 

generally costs m h  less t o  clean and deliver to  h e s  and businesses than 

heating oi l .  Although its miin use is for industrial, c o m r c i a l ,  and haw 

heating, it has also been used widely in the past for electrical  generation, 
1 

although this is not as prevalent today. 

In mt western Canadian o i l  wells there is a certain amunt of gas, 

usually-in hydrogen sulphide and relatively lm in  quantity. The 
1 

industry generally has but t o  burn off the gas a t  the wellhead - 

since the cost of 'scrubbing' , or c l & 1 2 ~ + ~ f  the hydrogen sulphide is . . 
uneconomical. 

In natural gas wells, the gas, w h i c h  is basically rrrethane, also 

contains varying ammts of other gases -- called Liquid Petroleum Gases (LPG) 

-41- 



which mt ke extracted. These •’0- of gas, which include e w e ,  butane, 

propane, pentane, hexane and others, Liquify a t  relatively lm pressure 

cch~pared to natural gas and were they not m v e d  prior to pipeline 

transportation, they could cause blockages by sett l ing as fluids in the 

lmr portions of the line. The cost of scrubbing p l a t s  is e x t r a ~ l y  high 

and can only be ~ ~ l a t e d  where there is gas in rmrketable,quantities and 

where a separate transpo*tion system exists to carry the clean gas t o  

mrkets. I f  proper oxidation occurs, the scrubbed natural gas burns cleanly 

with combustion &&es consisting of only carbon dioxide and water. 

In British Colmhia, as a result  of different geology, mst of the 

wells drilled have been gas rather-than o i l  p-es-. In the early years 

of exploration in  the Province, the wells were capped because of lack of 

mrkets and adequate transportation systems. It was  not unt i l  the la te  1950s 

when the Westcoast Transmission l ine w a s  bui l t  fram the B.C. North-East t o  the 

Amrican border that gas began t o  flaw t o  mrkets. 

Hcyever, it soon becarre evident that the public, despite increasing 

interest, w a s  sorrewhat r e l u c t d t  t o  change over fram f w l  o i l  or electricity 

t o  natural gas a t  prices that  approached that of o i l .  Gas was  a new prduc t  

t o  many people i n  the Pacific North-West - an explosive one - and this caus 

s m  generally unwarranted concern about its safety. In reaction to  this, 

canpaign w a s  launched in the late  1960s and early 1970s to oonvince 

public of the virtws of the hl. The advertising had its desired effect  and 

c o n s q t i o n  of natural gas clinked dramatically through 1973 (see Tables 6 and 

5 

8) 
*i 

While the d m d  for  natural gas rose, the pr& s asked for  it remained d 
fair ly  mmMit. Table 5 indicates that the exprt price between 1965 and 1972 



rose only 8C per thousand cubic feet  W f )  , or about 27%. This was just 

slightly less than the cost of living increase during tkse years. The 

dmestic price (Table 31 rose only 4C or 16% between 1960 and 1972, 

considerably less than the increase of the cost of living during the sarne 

period. In effect ,  natural gas for  dorrestic use becam cheaper as the 

The emnanic arg-tnrent for  increased export volumes-during this period, 

even a t  pria& that were extr-ly lcw corrpared t o  today's prices, pointed to 

the fac t  that the exceedingly high fixed costs of transmission and 

distribution sys teh  requFred these costs t o  spread out over a larger numS3er 

of units. While this my have reflected the conventional wisdcm of that day, 

by present standards the price and royalty figures, which had remained 

relat imly unchanged for  years, appear' to be quite inadquate. 

British Colmbia had k e n  charging the corporations that prcduced and 

sold gas in the province a nominal royalty of 15% of net returns. This royalty, 

by the tirrre the N.D.P. took over in 1972, had been in effect, without change, 

for over a decade.- Since there were few brakes applied to  the natural gas 

industry or the eqort Licences, by the la te  1960s and early 1970s, the drain 

on the pr~vince '~s  reserves was so great that the royalty be- much too 

inadequate t o  canpensate for the last resources. New gas had Q,be found and 

this generally occurred in areas that were much less  accessible than previously * 

and further froan markets and transportation systens, all of which resulted i n  

inflated costs for  *loration and devel-t. In  addition, the enviromwntal 

costs of developing new gas have p r o m  over the years to be mnsiderably 

higher than they had been for  old gas, and the mjor i ty  of these charges have 
. 

either- directly or  indirectly c m ~  out of the provincial coffers. These 



considerations, conhimd, mxmt that British Colmbia was actually paying a 

heavy price for  the cheap sale of natural - gas. 

The New Demxratic Party i n  w i t i o n  occasionally expressed concern 

about the apparent lack of interest that  the Social Credit Party demonstrated 

toward the natural gas industry, and these c r i t i c i sm were often accurate. 

In 1972, the province had xry l i t t l e  control over exploration, developrrent, 
% 

;i - 
transportation, end uses or revenus in the industry, &le prices rammed 

extremely law, the British Colmbia cansuption rose f m  89-billion cubic 

fee t  CBcf) in 1968 to 1 2 1  Bcf in 1972 (Table 6) .  Exports during the s m  
4 

period clirrbed from 134 Bcf t o  247 Bcf (Table 8). 
5 

Tm major factors v e r e  evident in the confusion o w r  control' of the 

natural gas industry. Firs t ,  the physical make-q of the industry in B.C. 

contributed t o  an oligopoly situation where a very few -es had virtually 

q l e t e  control over the exploration, transportation, and e e t i n g  of gas. 

Second, the g o v e m t s  of B r i t i s h  Colmbia and Canada, the latter through the 

National Energy Board, w e r e  pau-hilly s lcw to act  on resource issues, 

particularly as they related to  the petroleum industry. . 
W e s t c a s t  Transmission Carcpany w a s ,  and still is, the m j o r  purchaser, 

wholesaler, and exporter of natural gas in the province. A provincial 

governrrent press release stated that this gave the campany "a harmerlock on 

the entire industry, and the provincial governrrent had no control over the 

w a t i a n s  of WestrxMst Transmksion or t k  disposal of natural gas i n  and out 

of British Colurrbia:"' In 1973, the bm rrajbr shareholders i n  %stcoast 

T r d s i o n  =re Phi l l ips  Petrolem Corporation whose subsidiary in B.C., 

P&C Pe t ro lem Ltd.  , cwned approximtely 26% of the outstanding shares and 

E l  Paso Natural Qs Caslpany of Texas which w e d  approdmtely 



outstanding sharesO2 Together these mtpanies effectively held sway over the 

policies and decisions of Westcoast Transmission. . a 

To -und matters further, Pacific Peti!oleum was the province' s 

*or natural gas producer, accounting for s m  40% of the entire provincial 
i '  ? -. 

production, while E l  ~aso,-which had been buying B.C. 

the' 

for 

Westmast bansmission l ine in the mid 1950s, was 

6 of 65% to 75% of prcd~&on.3 The remaining 

dmestic consmption. 

Not  surprisingly, this corporate inter-locking 

gas since- the apening of 

the m j o r  purchaser t o  

30% t o  35% was destirled 

resulted in the 

maintenance of a r t i f i c i a l ly  law prices paid for gas a t  the border; It was in 
-4 

the\ interests of tbe parent corrpanies to buy la+, not sinply for  econanic 
k 

reasons, but during part  of the Nixon years, to satisfy the AnErican Federal 
- 

Pmer Corrmissionl s 'edict that inported fuel remain a t  a specified price level. 

?he difference between their p&chase price and the import price was rraintained 

a t  #e highest level possible. Also, any potential lcsses by producing 

subsidiaries in British C o l d i a  could be claimed as tax deductions on their  
1 

Canadian in- tax returns. Notwithstanding the F. P . C. , the purchasers of 

< natural gas had the q t i m  to  profit  where they could in the Amrican m e t ,  

and this w a s  better achieved through the purchase of e x t r m l y  lcrw-cost gas 

frm Canada. 

Because 

on natural gas 

N.D.P. carne to 

unable, of- its 

r 

of the effect.President N h ' s  wage and price controls hadF 

inported into the United States (a situation extant when the 
I - 

per )  , the ~ r i c a n - c a n t m l l e d  Westmakt Transmission Co. w a s  
J 

- 

m accord, t o  raise the price of natural gas above a specified 

level. In apparent hammy with this stand, Mr. E.C. Phillips, President of 

Westcoast Transmission, stated before *a hearing of the F.P.C. on August 28, 

1973: n&e c b j e c t i ~  of Westcast Transmissioaz representatians before 



&bitration Boards w i l l  be to retain wellhead prices a t  the lawest possible 

level.114 Also, "It is in &stmast Transmission Cmpany's best interests to 

s e l l  as large voluws as possible and it w i l l  be seeking to keep the c c s t  of 

gas a t  as lay a level as p s s i b l e  i n  order to do this."5 A s  a resul t  of the 

lcrw prices Wes t a s t  carried the, burden for its parent mnpanies , forgoing the 

rule of profi t  mxbization. 

A question is raised as t o  whether M r .  Phillips' s t a t a e n t s  were a - 
r e f l e c t b q  of Westcoast's imrediate f i sca l  interests or represented the 

position taken by the Amrican shareholders. It w i l l  be sham la ter  that the 

- fortunes of Westcoast w e r e  actually enhanced by the assertive actions of the ' -- 

The inmdiate effect  of the lcrw natural gas prices on the company and 
< 

on the producers w& that many colpanies not t ied to  the Anerican.irrporters - 9 

suffered substantial loss of potential ryturns desperately needed t o  further 
* \ 

exploration and developrcmt. Lack of exploration, i n  turn, threatened h t u r e  

s p p l i e s  of natural gas which led to serious concern for  the future revenws 

accruing to the province f m  natural gas royalties. This sn&lling and 
, 6 - - a  

self-destructive program of a r t i f i c i a l ly  lcw prices pointed,~ut the inherent 
- 

weakness in freq enterprise especially when g o v e m t s  fzl to carry out their  

regulatory responsibility. 

Since Westcoast was the only purchaser in the province, the qWller 
P 

independent ccrrpanies w e r e  'imable t o  bargain successfully for  subs-kially 
, . 

F'. 

higher prices. This led t o  nmrous  canplaints by these ccPrp$nies t o  f i e  
+ 

provincial govermmt over the normpolistic for& a t  mrk in the na'tural gas 
ez 

industry, but, the pleas a~rpeared b' f a l l  on &a•’ ears in Victoria, 

The province, and this includes the public as w e l l  as al l  of the 



plitical parties, was aware, in 1972, of a possible 'energy crisis' but had 

not as yet experienced it and, rmreover, really had no conception of its 

d e t r h t a l  effects. While the N.D.P. w a s  ccgnisant of the problem i n  the 

natural gas industry, it had no carrc.=rete policy on energy, a fact that 

becam wry obvious during the 1972 election. The 'Dendrat' , the off ic ial  

voice ofethe New m r a t i c  Party,  surrmarized the N.D.P. policy papers i n  1973, 

. , a ye& af ter  the dect ion,  in which it was stated that the energy resource 
1 

policy was,  even a t  that  l a t e  date, very poorly defined. The only co%ensus 

seared to be W a r d  the formtion of a C m m  Corporation t o  handle production, 

6 transmission and distribution of natural gas. Even this concept  can^, i n  

sophisticated form, fram the reamm-dation of the newly inmrporated British 

Colmbia Energy ~ s s i o n .  The &erne paucity of the press coverage of the 

energy issue during the election suggested that it was  not-an issw a t  all. 

On May 20, 1972, the Vancouver Province published the results of -a public 

opinion poll  w h i c h  showed. that  the top four issues were: 1. unenployn-at:; 

2. labour and attendant problem; 3 .  pollution; 4. W.A.C. Bennett's age. 

Energy was not even m t i o n e d  in the longer list of issues. The fact  that  it 

was accepted i n  subsequent years does not explain why the Socreds were tight- 

lipped about their aun energy policy a t  the tirre, i f  indeed they had+one. - 
Nor does it explain why the N.D.P. did not attack the Socreds with vigour for 

their t a r b s s  in attenpting t o  remedy the problem. The only conclusion that 

one can draw is that energy stil l  was not regarded with the seriousness that 

it des-d. 

The federal g o v e m t ,  too, was p a r t l y  to blarrre for  the muddled 

industry situation in ~ r i t i s h  Colmbia. The B.N.A. Act confers the right to  

regulate exp* an the federal govemmnt rather than the provincial 
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- g-ts. To e m c i s e  this authority with r e s p c t  to 

gas, Ottawa •’om& the National Ehergy Board through the 

4 

petroleum and natural 

A c t  of the same name.: 

The Board was s e t  up in July, 1959, as a direct resul t  of the Pipeline Debate 

i n  1956 and the Borden Royal Carmission on energy which fo l laed .  The 

N.E.B.'s duty w a s  twwfold: Advisory and Regulatory. Through its mnitoring 

responsibilities, the W d  reports t o  the Energy Minister the state of the 

industry and makes recmtrendations for the inproved uti l ization of energy 

resources. The Regulatory fmctions concern the granting of lioences or  

certif icates of public convenience for pipe -and international pmerline r6. 
construction and the of export and -rt permits. 

While the provinces my desire to increase the export price of o i l  or 

natural gas, the f ina l  determination is still in the hands of the National 

Energy Boarti, and it is generally conceded that the Energy Board has been 

quite slow in supporting the western p r o v i n ~ s  desires for greater returns 

for exports or fRver and tighter export permits. ' ?he situation in B. C . was 

not in  any way aided by the cau&ous and conservative actions of the N.E.B. 

which, in  a l l  fairness, receives its m d a t e  fram the federal cabinet and is 

of ten 

range 

subject to the pol i t ical  pursuasions of that  m y .  

The federal government, a t  that  &,.had not defined any form of long 

energy policy beyond vague references to energy self-sufficiency by 1980. 

Nor had the governmnt k e n  successful in negotiating &en a skeleton of *an - - 
energy policy with the provinces, l e t  alone fleshing it out. In  this  vacuum, 

the National Ebergy Board was  given, informally and aLmost by default, the 

responsibility of forming policy, a task it was not designed t o  handle. 8 
9 

Seemingly, in  much the same way the federal go-t used the Sup- Court, 

it used the N.E.B. Nevt3rthelessf it was  the N.E.B. that  made the i n i t i a l  



reaxmmdations (based m infarmation gathered a t  public hearings) which 

resulted in m y  huge export pennits being issued a t  extremely lw prices. 

One of these gas licenses was to taus; considerable problems for  the 

N.E.B. and the federal governrrrtnt as well. The largest natural gas license 
\ 

4 

ever to  be issued in Canada was GL 41, mde to Westcoast Transmission 

authorizing the carrpany to export a total of 5 t r i l l i on  cubic feet of natural 

gas to the United States f m  N o w  1, 1971 (when the average price was 

only 12C Wf) , to October 31, 1989. In 1976, the entire proven reserves of 

natural gas in B .C. munted to' only 6.7 Tcf (see Table 10) . 

that Canadian demnd could be mt w i t k i n  the foreseeable future. G a s  that was 

surplus t o  damstic zequirent3nts could, w i t h  federal governrent appro&, be 

exported. T b  determine reserve rqukmmts for  Canada, the Board used its 

25A4 formula which multiplied the anticipated -tic demand four years 
* 

hence by twenty-fiwe, %erves beyond this resulting figure w a e  deerred 

surplus. Considering the critical reductions in reserves during the 
- - 

s u b s q u a t  years, the ramifications of a 4 1  w e r e  hwnse: 

mse factors were eventually -viewed with grave mwem-Qf the public and 

g o ~ ~ t  and prmpted legislative action t o  counteract their debilitating 

influences. We resulting Enerqy kt, which  w a s  passed i n  the ~ r i t i s h  
- 

C o l d i a  Legislature on April 18, 1973, m y  prove t o  be one of the m t  

significant Acts passed by any govermrent i n  the histmy of the province. 

The A c t  f inally gave the province the mchanics to control effectively the 

industry on which so much of the province's lifestyle has bemm depenht .  

Its origins can be traced to the Liberal governrrrent of aiornas Dufferin 

Patullo and his endeavour to gain sarne mtery over the vital d and 



petroleum -. industry w h i c h  

In 1937, Premier Patullo 

w a s  under strong pressure from outside the provine. 

introduced into the Legislature the C o a l  and 

9 Petroleum Products  Control Foard A c t  [see Chapter 2 ) .  

Where it did not infringe upon the authority of other A c t s ,  such as 

the Petroleum and Natural G a s  A c t ,  The Control Board Act regulated retailing, 

wfiolesaling, licensing, licensing conditions, licensing suspensions, and 

petroleum ccarpanies; v s t  operating informatian; and it had pcwers of 
?. 

inspection. 

The Act authorized the formtian of the Coal and Petroleum E?oard, 

which consisted of only one It-errS3er, Dr .  William Alexander Carrothers. The 

E a r d  was entrusted with powers of a similar nature to the S u p r e  Court of 

British Colutkia, and it could c a p e l  witnesses,to attend hearings and could 

examine them under oath. In support of its duties, the Board could subpoena 

any boaks, papers, financial reports and the Like from any cormpany engaged i n  

business under its jurisdiction.1•‹ Saw of the mre powerful sections of the 

A c t  placed the bur& of proof on the accused where, there is a conflict with 

any of thg Board's Regulations, and enpawered the Board, in certain 
QP. 

-- -- 

circumstances, to,expropriate the property of persons or cmpanies engaged i n ~  

the petroleum indust-ry i f  they were in conflict with the Act .  
11 

~rovidentially,  the A c t  also stated that its pavers extended only to the 

province of British Columbia. This was one of the key clauses which 

convinced the Supreroe Court of Canada that the Act w a s  designed for 

provincial mtters only. 

m y  of the sections of the Energy A c t  are quite similar i n  wording 

to the Coal and Petrolem' Products Control Board A c t  but the m j o r  difference 
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was tha t  the 1937 Act remained subservient to several natural resource B i l l s  

i n  e f f ec t  a t  the t ine ,  while the Energy A c t  w a s  invzsted w i t h  additional 

that mde it one of the mt dcaninant and over-riding natural resource 

Acts in the provine.  

En- A c t  was not designed sinply to &rate the industry o r  to 

act as a watchdog. It gaw the governrrwt the power to expropriate ent i re  

u t i l i t i e s  and set &--, conditions and r&&. Few mves could be mde in  

the exploration, develcpmnt, transportation, o r  sa le  of any energy carmPdity 

tha t  was owned by the province without the pr ior  approval of the Ehergy 

Cmmission. In m y  cases, it superceded other A c t s ,  such as the Municipal 

Ac t ,  and could make certain-energy decisions f o r  c i t y  councils. It 

m e r e d  the govemmnt t o  f ine individuals, cmpmies, u t i l i t i e s ,  and even 

councils of municipalities. Perhaps most i n p r t a n t l y ,  it la id  the grounttwork 

fo r  a vastly -roved system of revenue generation through increased d m s t i c  

prices, wbich it could apply directly,  and e x p r t  prices, w h k h  it could * 

af fec t  indirectly. - It w a s  a powerful A c t ,  and it w a s  legal! 

The legal  premises upon which the Ehergy A c t  w a s  bu i l t  were carefully 

and thoroughly researched (see previous chapter), particularly in respect of 

its constitutionality and its potential for  affecting the export rrrarket. 

The Act went as f a r  as -it could in the control of energy resources 

w i t h i n  the province without pretending to  extend this control beyond the 

provincial boundaries. Many of the basic premises of the Act had been through 

the test of fire & the Suprerw Court of Canada as the Harne O i l  C a s e  dealing 

w i t h  the Coal and Petroleum Products Control W d  A c t ,  and had been found 

i n t r a  vires the province. 
k 

The one serious failure,  hmever, in the extent of the Enerqy Act's 



pawer related 

the province, 

to the B.C. wdro and Pmer Authority. ' The largest utility in ' 
B.C. Hydro was subject to the B.C. Hydro and Pcwer Authority 

of 1964, and only one smdll part of the Energy Act applied to this 

r t ~ a r m ~ t h  C m  Corporation - that of c r u s e r  ccarplaints. It had long been 

one of the New D a m r a t i c  Party's wishes to control Hydro as though it were 

just another u t i l i ty ,  but the ccarplexity of its operations amfounded any 

m j o r  exercise of authority in a short tim period. N o t  only &es Hydro 

mnage p e r  distribution in m y  centres of & province, it also supervises 

the constrmtipn of dam, paver transmission lines, t h e  plants and s m  

natural gas lines. Any governrent which contemplates placing Hydr6 under the 
B , - 

Energy Act w i l l  l ikely have t o  break the u t i l i t y  into Ca3nponent.s (such as the 

t ransi t  authority, a hydro-electric section, and natural gas distribution. 

system) and transfer sm of these ts other governrent ministries. 
12 

Notwithstanding fhe e n i v '  of B.C. Hydro, the Energy A c t  w a s  fa i r ly  

unrestrained in  its F r .  The A c t  authorized the f o m t i o n  of the British 

C o l d i a  Energy Corcrnission which acted as the B i l l ' s  trustees and carried out 

its purposes. Rather benignly, considering the pavers of the Act ,  Dr. 
- 

Thompson stated that  the duties of the Energy C d s s i a n  wre ". . . to regulate 

the industry's ac t iv i t ies  in the province and to advise the provincial 

government on mtters of prices and policies. l3 The Board, w h i c h  was 

appointed by the govenurrent, consisted of a mximum of sewn nmkers, any txlJo 

of whanwere a quom,  and they held office for  f ive years. No enployee o r  

Ebxd rmrber of the Camnission could hold any material interest in any 
, / 

u t i l i t y  q-se-t of the petroleum industry tha t  cam under the powers of 

the Coarmission. A l l  eroployees were sworn to secrecy w i t h  respect toconfidential 

information gathered during the discharge of their duties, Annual reports of 



the Lieu@nant-Gove~lor, i.e. the government, were due on or  before March kt 

for the preceding calendar year. 

P a r t  11 of the A c t ,  which covers only about a page and is two sections 

long, outlines the responsibilities of the Camnission with respect* erergy 

resource mnagment. These duties cons- a very large part of the 

Camnission's operational efforts each year. Under this P a r t ,  the Camnission 

acts as advisor to the government in such m t t e r s  as "nature, quality and 

extent of ... energy resources" in the province; rreasures t o  " p m t e  dismvsry, 

conservation, and prudent use of energy resources"; the advisability of 

exportation of eraergy resources; and "the nature and m u n t s  of g o v e m t  

re-rues", as well as other unspecified duties. The Conmission was  given the 

pcmer to hold hearings o r  inquiries in "oirder t o  e l i c i t  information in  the 

fulfillment of these duties. 

The control that  the Cormnissian has over the operation of uti,lities 

is quite extensive. A 'u t i l i ty '  is defined as anyone operating fac i l i t ies  

for &the production storage of any for  the sale 

to c u s ~ r s ,  but it does not include municipalities t h a t  distribute their  
% 

& p e r  within their boundaries or any industry generating its own p e r  

requirvts .  The latter would include sawmills o r  pulpmills burning hog 

fclel for  electrical  generation within the plant. Standards of operation are 

set by the Ccmnission and no u t i l i t y  my  oxmnce or  mnclude operations 

without the prior consent of the C d s s i o n .  Any and a l l  i n f o m t i o n  that is 

v s t e d  by the Camnissian of any aspect of the aperation of a u t i l i ty  must 

be provided. A set of books, acceptable to the Coarmission, must be kept a t  

an office i n  the province, as must all other accounts, papers, or =cords of 

the ut i l i ty .  The Ccarmission has the authority to constitute new u t i l i t i e s  or  



to cancel the cer t i f icates  -of exL$ing ones. 

R a t e  schedules of the u t i l i t i e s  are subject to approval and revision 

where necessary. A s  i n  m y  sections of the A c t ,  decisions of the ~ s s i o n  

w i t h  respect to the jus t i f i ab i l i ty  of rates schedules can be mde only after 

a hearing has taken place. Contracts tha t  any u t i l i t y  enters in to  w i t h  a 

custcmr that are s h m  to be discriminatory in any way, m y  be declared nul l  

and void. 

Careful control is maintained over capitalizations, the issuance of 

stocks and bonds o r  other evidence of inckbtedness, transference of shares, 

o r  any form of amlgamation o r  m g i n g  w i t h  any other u t i l i ty .  
( 

Section 50 (1) states, "w p e r  u t i l i t y  sha l l  supply e lec t r ica l  

eneqy to any p r e s e s  s i tua te  within one hundred yards of any supply w i r e  

o r  cable msuitable for  t ha t  purpose. " In  addition, the u t i l i t y  m y  be 

carrpelled to supply service t o  any premises beyond one hundred yards i f  the 

awner agrees to paying the additional cost. U t i l i t i e s  are, as a consequence, 

,errpowered t o  supply service whether it is econamical o r  not. 14 

It is interesting t o  note the rights tha t  the Act provides i n  the- 

use of municipal thoroughfares. With or  without the permission of the 
-i 

municipality, the Carmission m y  authorize a uti l i ty ' to use any public land 

w i t h i n  the municipality fo r  transmission lines, sub-stations, o r  for  any 

other authorized purpose "notwithstanding any l a w  o r  *tract granting to any 
15 

other person exclusive r ights w i t h  respect thereto. " /' 

The Comnission has the authority to appraise the value of any energy 

utili6 in the province and to charge the ccsts of such an appraisal t o  that 
a 

ut i l i ty .  Supervisors o r  inspectors m y  be appointed to a u t i l i t y  fo r  the 

inspection of equippnent and procedures and the Camnission m y  order tha t  the 



salary and expenses of these personnel be charged to  the municipality in 

16 
w h i c h  the u t i l i ty  operates. 

Of the several sections of the Act, the one 'to warrant a second 

glance by the N.D.P. government w a s  Part IV dealing with regulation of the 

petroleum industry. The original Act g h  the Ccmnission quite extensive 

powers, subject to  a few other provincial Acts, in sett ing conditions, 

prices, and p e r s  of expmpriation. This portion of the Act was m d e d  in 

1974, most of that  m&mt being s u b s ~ t l y  enacted on August 22 of that  

year. 

The m d m n t  relaxed s a w  sections while &fining mre accurately 

the Camnissim's powers vis a vis the petroleum industry. Gone w e r e  the 

pawers t o  enter the premises of a ampny and seize its property for 

violation of the A c t .  Also m & d  was  the p e r  to  s e t  prices of petroleum 

products arbitrarily. It could only inspect the property or  books of a 

corpny t o  see that it was canplying with the &gulations, and it could only 

approve or reject  price increases or decreases made by ccrmpanies. Hawever, 

the Camnissim was given the authority to make certain Wgulations without 

having t o  go t o  the Lieutenant-Governor for prior approval as was tlae 

previous case. 

The p e r s  of the Camnission outlined in Part V are quite extensive. 
4 

It can hear carplaints regarding any energy u t i l i ty ,  including B.C. Hydro, 

and my ac t  on the results, which my entai l  issuing restraining orders or 

authorizations to perform certain tasks. It can hold hearings that are 

equivalent m y  ways to  a court of law, but it is not bound by legal 

precedent. Decisions are mde on the =its of each case. Section 90 states 

that the Comnission, in respect to the Enerqy A c t ,  "has a l l  the pawers, 



rights and privileges v e s t d  in  the Suprerre Court." This again, is much the 

sarrre as the 1937 Control F3oard Act. In cases where other suits or prosecutions 

are pending i n  a court, the C d s s i o n  my st i l l  hear evidence regarding 

the same matter irrespective of the concurrent case. Generally speaking, 

hearings are a requirerent before any mjor  decisims are mde, but i n  

sarrre cases-,the Camnission has the p a e r  to  make decisions involving loss 

to  a person or u t i l i t y  without the benefit of a hearing. A t  the discretion 

of the Lieutenant-Governor in Council, a hearing may be public or in canrera, 

and is vested with tremendous authority. Police officers and sherriffs r, 
,,- 
, 

are regarded as "ex officio" officers of the C&ssion and are bound to 

act  for the Ccmnission as  they would for the Supr- Court. 

Perhaps one of the mt important sections of the Act, and one 

that has been mst controversial, has been that of expropriation. The 

Cararcission has the right to  take possession of any property belonging t o  

pn energy u t i l i ty  w h i c h  has defaulted on its obligations under the A c t ,  

_and the expropriation my be effected by force i f  necessary. Where the 

expropriation of property belonging t o  the petroleum industry was deerrred 

to k tm powerful t o  be included in  Che A c t  and w a s  repealed, this section 

on u t i l i ty  expropriation was not. 

Consequent to the takeover, the Carrmission must  rrranage the u t i l i ty  

with or without the aid of the u t i l i ty ' s  personnel. In other words, the 

Cmcnission can f i r e  any person working for the u t i l i ty  i f  that  person dms 

not perfom to the expectations of the Comnission.' As a final result, the 

Camnissim my ccnpletely dissolve the ut i l i ty .  Dr.  Andrew Thqson,  former 

chaimm of the Energy Coermission, said that this p a e r  of expapriation 

is one that is not likely to be used.17 The option is there, hmever, should 

the govxmmnt ever need it. Although it is unlikely that the f u l l  



expropriatory power would ever be used, it is conceivable that certam 
. I  

i 

officers in  a u t i l i ty  my  be replaced md> the authority of .the ~ c t '  for . * 

actions in conflict with their position, ~. 

The Energy Board my, upon request, review', any previous decisim 

it has made.and, i f  it feels that it is justified, may hold a second hearing 

to  determine the correctness of its f i r s t  action. In a case where a person 

is unable to  change the decision of the Ebard, he my, i f  given leave, 

appeal t o  the B.C, Court of Appeal under the n o m l  constraints of sud5 an 

appeal. 

Any person who defies or  ignores an order of the Camnission is - 
subject t o  pecuniary punishn-mt. Th i s  includes officers of u t i l i t i e s ,  

private citizens under the jurisdiction of the Act, petroleum industries 

under the Act, and even comcillors of numicipalities. 

Other punishable offenses inclrde submitting a false return, 

obstruction of an errployee or boar2 nmber of thqJcPranission performing his/ 

her duties, disclosure of confidential i n f o m t i m ,  and accepting bribes. 

Under P a r t  VIII , miscellaneous, there are a few points that should 

be m&. Section 147 states, "Nothing contained in, or done under, the 

Mmicipal Act supercedes or irtpaifs any pawer conferred on the comnission or 

any energy ut i l i ty ,  or relieves any persm of any obli&tion irrposed by or 

under this Act  o r  the Gas Uti l i t ies  Act." In the Govemt's list of 

pr ior i t ies i  distribution of energy ranks before the sicti ty of the 

municipality. Ikgulations mde pursuant t o  the Energy Act are " d e a d  to be 

part of this Act" notwithstanding the I&gulatians Ac t .  

The abvious need for  pcrwerful legislation such as the Enerqy Act, and 

the care with which Act  was drafted, eventually brought all  of the 



polit ical  parties in Victoria together in  its support. The Social Credit 

govemrrent has, since l a t e  1978, been seriously considering limiting the. 

role of the Energy Ccam-tission to  sirply that of a regulatory agency and 

only recently have mves been mde t o  acconplish this although no steps 

have yet been taken t o  m d  the Enerqy Act to fac i l i t a t e  the moverrent 

of the Ccarmission's other responsibilities to the D e m t  of =gy, 
Y 

Mines and Petroleum l&souroes. Asyet ,  there has not been a single change 

in the wrding of any portion of the Act since the 1974 mdwnt  by the 

Neq -Denrx;ratic Party govemmnt. In fact ,  the Social Credit government 
@- 4 

have, during the past f ive years, p r o c l b d  m y  sections of the 'A& that 

wse l e f t  un-enacted when the N.D.P. l o s t  the 1975 election. Although it 
d 

ramins to  be seen what new roles the Social C r e d i t  governrrent plan to give 
/ . -- 

the Energy Camnission through possible a r r e n m t s  t o  the lherqy Act, the 

fact  that  no changes have k e n  made up t o  the present the seens 'dm ref lecg, ,  , 

.-: 
w e l l  on the ini t ia t ive of the N.D.P. t o  introduce the Act. 

Chapter 4 examines in detail the events tha t  occurred i n  the province t 

*) 

sub-t to  the intrcdmtion of the Energy A c t ,  the prcblem that  were 

encountered, and the rreth0d.s used t o  correct the energy hblances.  
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1 4 ~  .c. ydro is in the La& situation. The A u t h o r i t y  is contLn-ly 
runnhg into criticism for construcbq huge cbw that seem quite unnecessary ' 7 a t  the present tim. It appears, havew inmrrectly, that thq, have been 
on a '  'per '  t r ip  for the past , two decades, that they are only umzemed 
w i t h  building edifices for the sake of building. lhis is not quite true$ 
B.C. Hydrowas given an order to 'suppfyelectricity andother • ’ o m  of 
~ t o t h e p e o p l e o f ~ e - f f r o v i r r c e ' ~ - t h a t ~ e w i l 3 n m r e r k a b ~ ~ .  - -  

% p l y  it in quantity and universally l3mqhout the province where denwd&d. ' 
'Wif order rtl-akes i k  necessaq & -A&mri+y *-&-theway &&does.- a - - 

If the gwerranent, and this is Were the reipnsibility lies, w e r e  to decide- 
tha t  perhaps a t  scrne rare times w e  may be able tq put up w i t h  brown-outs 
or sam mtural gas shortages, B.C. l&dro w d d  rbt  be required to construct 
emmms e o o d c a l l y  and er rv i romta l ly  f i ~ t r o u s  projects. The bottan 

> line indicates that the people, throw their gmermat ,  are responsible. 
L 

This, of -, does not absolve Hydro of a l l  blam. It has a m f u l  
lcbby in V i c t o r i a  and, all too often, encourages the blind grw&h s y m k m .  
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The Developing Control of the Natural Gas Industry 

As awareness of the seriousness of the natural gas-supply and derrrand 

pmblm be- clear to the fledgling New Dernxratic Government in Victoria, 

its impact becam increasingly untenable. It w a s  evident that  no govemrmx~t 

in the past had seriously considered setting up a C r m  'agency t o  control the 

industry. The N.D.P., trlle to  t h e k  philosophy, were convinced that such an 

organization would protect the rights of the British Colmbia population w i t h  

regard t o  energy and would support the main.tenanCe of a solid economic 

foundation for the Province, a good portion of which w q  the energy industry. 

Being assaulted, as it were, on two sides of the N.E.B. and the 

corporate oligopoly in the natural gas industry, the province f e l t  corrpelled 

t o  appoint a task force t o  1- into a l l  aspects of the energy industry and 

its resource base. This it did in January of 1973. - 

c Very quickly thereafter, the task force recamended the establishment 

of a regulatory agency that was t o  deal solely with energy matters. The 

Enersy kt had been drafted by M r .  M x t h  Taylor (nm M r .   ust ti& Taylor) 

and w a s  ready to be introduced when the task force made its report. On 

April 18, 1973, the Act w a s  given Rcryal Assent. The governrrrent los t  no tim 

in forming the British Colunhia mergy Camission under the authority of the 

Act, and appointing its f i r s t  E3oard. The merc33ers included, a m g  others, 

James Rhcdes, Qlairrrian (appinted because of his business background and 

assmiation with the N.D.P. ) , and Dr. Andrew Thanps& CcPrmissioner and 

eventual Chairman. 

It was clear by the forethought that went into the A c t  and the 

speed with which it w a s  i n p l m t e d  that the N.D.P. govenurwt, and Attorney- 

General Alex MacDonald in particular, were determined to effect  rapid and 

-6 1- 



substantial control over the natural gas industry. It was the stated psi t im 

of the government that considerably higher prices w e r e  to be applied to 

natural gas regardless of SOIE initial poli t ical  apposition. The three 

appositian leaders in the Legislature, W.A.C. Bennett (Social. C r e d i t ) ,  

David Anderson (Liberal), and S m t t  Wallaae (Conservative), united i n  

expressing fear that the Act gam excessive p e r  to  the government, that it 
/ 1 

w a s  much like ~ i 1 1 ' 4 2 ,  the Land Camnission Act. There wBs also sm concern 
/ 

that the Act my have been in conflict w i t h  the National Energy Board A c t ,  but this - 
has not, to date, been tested i n  court. A careful s t a t a ~ ~ ~ t  by M r .  Ed. 

Y 

Phillips, President of Westmast Transmission, seen& to accentuate this .. .. 

In principle, we  would not be opposed t o  any provincial 
regulation that is in the public interest, properly 
constituted and unquestionably not in conflict w i t h  the 
National Energy Board Act. * 

One of the f i r s t  mntentious issues handled by the new Go-t was 

a proposed anwdnmt to Gas License 4 1  by Westcoast Wansmission Canpany . 
In 1973, E l  pa& Natural (2s 'approached Westmast expressing a desire to 

purchase additional volun~s of natural gas up to  400 Mkf per day for  its 

American custaers. Westcoast subsequently a s l i e d  to the National Energy 

Board for the amndnmt to GL 4 1  incorporating the increase. This application, 

Z had it been approved, would have rreant a wsive increase of 50% over the 

existing -roved e x p r t  volun-e which was  already twice the size of the 

next nearest export license held by Alberta and Southern Gas Co. Ltd, 3 

There was a serious crncem within B. C. for  dorrestic supplies of 

natural gas if this permit were to  be re-issued and this was perhaps one of 

the mjor factors which caused the quick formation of the B.C. Energy 
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t.' 

~ a m i s s i a n .  The CcPrmissian, as soon as it was able to act, reccmended to - 

the National Energy Board that the proposed exprt m l w s  under the new 

contract were much too high and the return proposed by E l  Paso t o  West&t 

.* 
- of 5C extra per k f  was  f%r k l c w  the real  mrket  value. E l  Paso had 

prcnnised Westcoast an extra 3%C Wf regardless of e w r t  levels, and the 
I 

additional 1 l r C  bkf only when the carpany had succeeded in achieving the 

increased export wlmes .  The Conmission proved successful i n  obtaining a 

delay of approval t o  the amndmnt u n t i l  such tim as it was able t o  carry 

- out a thorough study of the natural gas industry in the province. 

Since the N.D.P. had no definite energy plan, it was  l e f t  largely to 

the Energy Cumnission t o  define the precise m&cd of proceeding with the 

restructur ing of the natural gas industry. The govenurent, though, provided 

arrple philosophical m t u s .  Alex MacDonald w a s  quoted i n  the mronto Globe 

and =l as saying that  "...we want t o  recapture for the people of B.C. the 
- -  

kinds of dividends that  w i l l  ~ s u l t  fran natural gas rising to its true Value A 

on the m k e t .  l t 4  While seemingly benign, this st.a$emmt was  actually a basic 
i 

precept of the N.D.P. and was bolstered by a l l  the authority and conviction t 

of the provincial go~mrrent .  
1 

Another philosaphical in i t ia t ive  that worried many businessnw in the 

province was  the p s s i b l e  nationalization of the entire natural gas industry. 

In a telegram to the N.E.B. concerning GL 41, MacDonald indicated that the 

province w a s  indeed considering the aption of nationalization because "...this 

province is not and has not been receiving adequate retums fm natural gas 

and the a-ts prcpsed muld rrerely perpetuate this position and thrw 

increasing b u r h  and ocsts on our The threat of nationalizatim 

m y  have been a bluff; which no one appeared ready to call.  

" - 



W form of Social Dammatic philosophy frequently caused disputes . 

to f la re  between the industry and the governrrwt during subsequent years, 
/' 

These philosophical differences aggravatedfle rmjor p& i n  the industry, 

t h a t  of adequate returns t o  the p r o d u ~ e f r a m  increased prices for  natural \ 
gas, and when returns proved inadequate, their consequent reluctance to  

sustain the degree of exploration activity necessary t o  main- resenre 

levels. 

Shortly after the forrnation of the ComniSsim, the provincial 

g o v e m t  issued Order-in-Council 1 4 8 1  ordering t k  ccrmnissicn t o  look into * 
certain aspects of the natural gas industry and into &he March 31, 1973- 

- 

agreemant betwen E l  Paso and Westcoast. This resulted i n  the province's 

first full-scale public inciuiry into the natural gas industry. Fow hearings 

were scheduled: Vancouver, June 12 - July 6, 1973; Cranbrcok, July 23 - 
July 25; Prince George, July 31 - Augus t  1; and Vancouver again, August 6 - 

r j  

A q u s t  10. The Terns of Wference were quite broad in order to develop a 

sound feeling of public opinim over the entire spectrum of the natural c& 

and energy industry. There was a great deal of public interest  i n  the , 
I 

hearings and scores of w e s f  lobbying groups, public interest  groups, 

and private citizens held forth on their respective concerns. Other than the 

Westcoast - E l  Paso Agr-t, the hearings covered such issuss as reserve 

estimates, exploration and d e v e l w t  levels, pricing, royalty system, 

e~r3nptior-s~ rates and ta r i f f s ,  securities, annual reviews of the industry, 

and alternate forms of energy. The last i t e m  proved t o  be a m j o r  concern to 

the private citizens and organizations such as thci Society for  Pollution A d  

hvironn-ental Control, while pricing and royalty structures of natural gas 

seerred the rrain cancern of industry. 6 
2- 
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A s  the hearings contimed amid grming interest:, it became evident. 

that  the Ccmmissioners w e r e  dealing w i t h  the p a r t i c i m t s  in a f a i r  mer. 

All were given a chance t o  participate irrespective of their  poli t ical  or 

~hilcsophical persyasions. I t  also becam quite clekr throughout the 

long p-gs that -provincial go-t interhrme was being k p t  to 

w*,.-&s -3Dr --m grew a* 

k t  knowledge, 

In its f ina l  report published Septenber 1 4 ,  1973, the Energy 

Conmission stated: 

It is apparent to the Camission that both i n  relation to 
alternate fuels sold in the U.S. Northest, and in relation 
to  Alberta gas sold a t  the B.C. border, the price being 
realized for British Colunbia natural'gas is so low that it 
can on1 be regarded as absurd in relation t o  corrpetitive 
value. Y 

Several remmendations w e r e  ma&: 1. Raise the price of natural gas 

to  the Cmpt i t ive  Ehergy Value  (W); 2. Establish a C m  Corporation to 

engage in production, processing, t r d s i o n ,  and m k e t i n g  of natural gas; 

3. Abandon the present profi t  lMlrgin based royalty system i n  favour of a 

price for each k f  m-mved a t  the CEV minus certain allmances for costs of 

production and attendant risks; 4:An annual re-evaluation of prices, 

reserves, and other industry activit ies;  5. Reduce the length of  tin^ 

exploration corrpanies w e r e  p e h t t e d  to hold rights aver land without carrying 

out exploration activity; 6. Perhaps mst inportantly , that  no further 

e x ~ ~ r t s  be contracted until: 
Z 

1. l&sem are established sufficient to  met all present 
contractual camnitmnts and the reasonably foreseeable 
future r q i k m n t s  of the pravince, including Vanmuver 
Island; and 2. prices paid for p y e n t l y  comnitted gas have 
reached ccarpetitive em=rgy values. 



When these recammdati ons were  accepted by the governrrtsnt and 

subsequently presented t o  the National mergy Board, the E a r d  a f t e r  dw 

consideration, rejected the ~~t to GL 4 1  and actually added additional 

restraints to the existhg license. 

' Three events caused this re-assessent of exprt practise by the 

N.E.B. The impendin4 energy c r i s i s  and the report by the Energy Camnission 

&re two. m e  third, a rather coinciCknta1 event, was  fhe flooding in 

~ e p & r  1973, of the large Beaver River gas f ie ld  which straddled the B. C. - 
y%f- ' 

Northwest Territories border. The f ie ld  was operated by ~ m x x r , d @  the 
- - 

largest producers i n  the province. mrt canmitrrrents on a large scale 

necessitated rapid extraction of gas, a practise that can be exceedingly 

d e t r i x a t a l  i f  not properly controlled. I f  extraction takes place a t  too high 

a rate, the loss of pressure a t  the well my  suck in water from surnxlnding 

s t ra ta  thus flooding out portions of the field. This is what occurred a t '  

Beaver River. 

To repair the darnage, the water would haw to be extracted a t  great 

cost i n  rroney and &,or separate w e l l s  would have to be dril led in each of 

the isolated pockets. Both of these alternatives proved f a r  too costly t o  

contenplate seriously. A s  a result,  the province los t  one of its largest 

natural gas f ie ldsfa  total of 220 - 260 MWf/d or  som 10% to 15% of its 
j?- % 

total production (the f ie ld  was f inally shut down coarpletely in 1978). 

The shortfall  that this caused in  Canada's GL 4 1  q r t  comni.tments 

w a s  appmximtely 26% or  213 W / d .  5ince three out of the four Amxo 

wells co$d not be repaired, Amxa was oarpelled to declare 'force mjeurel 
--. 

as its reason for not supplying Westcoast. 'Force mjeure' sinply mant  that  - .  
/* 

m u s e  of c i r c p t a n c e s  -beyond the control of the carpany, it was unable to 
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f u l f i l l  the contract. Under &is condition, the capany is not l iable for 

breach of contract. Westmast, because it was unable t o  supply B. C. 

u t i l i t i e s  and E l  Paso, was also forced to  resort to ' g r c e  mjeure' . 
This meant that exports being a t  the end of the l ine would be curtailed 

rathe; than d m s t i c  u t i l i ty  supplies, hwever, m r g y  Minister Donald 

MacDonald in October, 1973, refused t o  a l l m  any reduction in  exports without 

f i r s t  atterrpting t o  obtain alternate supplies for the Westcoast line. 

U n t i l  the position is clear with regard t o  alternate supplies 
we would not m t o  take action to curtail a l l  (supplies t o  Yo U.S. custms).  

Several n-eetings were held in an a t t  t t o  solve the prchlem and it + 
was finally decided to divert Alberta gas into the Westcoast line in  the 

Peace River-area - the so-called 'Zama Link'. This supplied s m ,  but not all, 

of the shortfall. Despite the i n i t i a l  concern'caused by MacDonaldts staterent, 

there is no doubt that the province had 'the right t o  use what gas it required 

before the f u l l  export camnimts were honoured. This point was accepted by 

the N.E.B. The f ina l  result  was a substantial cutback in exports but, still, 

rn voluntary arki lrrwts in m s t i c  use on the part of the province in 

order to  ass is t  Art-erican oonsurrers. The Burrard therrrral plant, for exarrple, 

switched over to the use of o i l  f m  natural gas i n  order to free that  much 

m r e  gaswfor the exprt market. The fact  that  the temporary conversion to o i l  

was considerably m r e  costly to  the province apparently mt unnoticed by the 

lmzcican states and no offer was m d e  to cc~lpensate B.C. for these incurred 

costs. On this point, the argurtlent can be made, of course, that the province 

wanted the additional revenEs m r e  than it wanted the gas to run the 

Burrard plant. 
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Throughout this confusion, one thing w a s  clear; the province badly 

nee&d some direct input into the pricing, d e ~ l o p m t  'and transportation of 

natural gas. It had been unclear t o  m y  within and without the New 

Demxratic Party just exactly h w  the g o v e m t  could best control the 

industry. The Energy Camnissionrs role w a s  evident: it advised in mtters 

of p r i c k g  and policy and it regulated u t i l i t i e s ,  but it did not directly 

control mthods of transportation or  any actual industry transactions. 

Although nationalization of the industry had long been touted as a possible 

solution, the corrplexity 'of the industry and relationships between govemmnt 

and private sectors were such that this extrare act  would probably not aid 

the developmnt of the province i n  the short term. The costs of exploration 

and developrrrent of petroleum and natural gas are so high that even the budget 

of a provincial gove Tt is Having been an N.D.P. 

-of Westcoast Transmission was 

here was tha t  the ccarpany was 

while the province might have 

likely to  be strained. 

election promise in 1972, the nationalization 

also viewed with much interest ,  but the rider 

a federally licenced transmission carrier and, 

gained same revenue by taking over 'the assets, 

it was still subject t o  the control of the N.E.B. 11 

To overoorre sare of these difficult ies,  the g o v e m t ,  on the 

recoamrtndation of the B.C. &gy ~ s s i o n ,  fonred the British Colwbia 

Petroleum Corporation under the Petroleum Corporation Act, B i l l  70, 

introduced in  the Fall of 1973. Quite deliberately, the g o v e m t  placed 

the Corporation directly between the producers and the purchaser, in this 

case Westcoast ~ a n s m i s s i m .  Premier Barrettwas fond of stating that he 

w a s  never intending to nationalize the pipelines and the w e l l s ;  all he 

desired to do was nationalize the smll joint of pipe Mxeen the wllhead 
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and the trahsmksion line. A l l  natural gas going kywhere in the p ~ &  
C ? 

- had to go through that tiny bend, which was  n w  the B.C. Petroleum Corporation. - 

The Corporation was  eqmered to: 

1. . .,.buy, sell, and otherwise deal in petroleum and natural 
gas. 2. ... build, purchase, lease or  otherwise acquire, 
operate, and dispose of pipelines, gathering systems and 
storage faci l i t ies .  3. ...explore for, develop and produce 
petroleum and natural gas. 1-2 

m d i a t e l y  follawing its inception, a l l  .,of the contractual responsibilith3 

% 
for purchasing natural gas wece effectively transferred f m  Westcoast to the 

S 

B. C. Petroleum Corporation. 

L. Dr. Thorpson s t a d  in an article written for  the British Cblmbia 

Institute for Policy Analysis that: 

The p h c i p a l  reason for  reco~rm3nding the establishrrrent of 
the British Colmbia Petrolem Corporation to act as a 
brakes in the sale of the province's natural gas was  to 
wrest control of the industry f m  a producing ampany and 
a transmission capany which w e r e  subsidiaries controlled 
by the s m  foreign parent corporation. But an equally 
inportant reason was the need to find a system as flexible 
and pointed as royalties to capture the economic rent. The 
fine tuning was to be accaplished by the Corporation 
establishing producer prices a t  an acceptable lewl and re- 
selling a t  newly established expr t  prices, w i t h  the m&- 
up over processing and transmission being w i v e d  by the 
Corporation as an agent for the pmvince.l3 

J-. Rhodes, wfio becarrre the chabmn of the B.C.. Petroleum 

Qrporation after  being transferred f m  the equivalent position in the 

Energy Ccmmission, stated the h m d i a t e  policy of the Corporation: 

We have inserted ourselves between the producers and the 
distributors. In doing this, ws feel thatwe can r e  
negotiate the long term gas a n t r a c t s  which Westcoast has 
w i t h  El Paso. ... it is also clear that Westmast on its 
own w a s  unable to renegotiate. l4 

It was k i d e d  that the main role of the Corporation would be as a ~ w k e t i n g  
f !  

agency for natural gas. The  other roles, particularly with respect to o i l ,  

would Ix disregarded. 
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The Corporation was  obliged t o  pay the producers only a predetermined 

royalty-free price rather than an amount that varied w i t h  market prices. 

Westcoast had been receiving an average of about 9% return on its in~stmnt 

prior to  the f o m t i o n  of the Petroleum Corporatian. Now it received 911% 

return on its ra te  base (Le. the m u n t  of invested capital  on which the 

base is calculated) including a 15% return on equity, The negotiated return on 

investment provided fo r  in the Westcoast/B.C. Petroleum Corporation Agreenwt 

increased by 3% per year to 11% as of January 1, 1977, The difference 

be- the price paid to the producers and the wholesale sell ing price to 

the u t i l i t i e s ,  * minus the financial return and t of service to Westcoast, 
I 

was the revenue accruing t o  B. C. P. C. (or B. C, Pe te  as it was  called) , 

-. Lome Kavic and Gary Nixon in the i r  book on the N.D.~.'s short flirt 

w i t h  m, ?he 1200 mys,lS suggest quite strongly that,  lack of ckcisi& 
I 

action k d i a t e l y  after the N.D.P. were  elected cost the province one bi l l ion 

dollars in potential r e v e n ~ s . ' ~  It is tms that action on price increases 

w a s  not taken until a year after their e l e w n ,  and only after the B.C.E.C. 

had a chance t o  detennine through its 1973 Ideport on the natural gas iqdustry 
T- 

exactly where the prcblems lay and the best mthod of counteracting than. - 
However, it m y  have been fol ly  fo r  the govemmnt to rrvake quick decisions on 

pricing and exploration policies without first obtaining the reC0rrmendatia-s 
8 

of an independent body. It w a s  strongly indicated dux- the Inquiry: that  

the cca~plexity of the industry and the business c h t e  were swh that 
A 

considerable t h o q h t  had to be given to  any new royalty , s c h m  prior to 

adoption. Kavic and N h n  were correcrt in the i r  assertion that r e w n E s  'were 

lost throucj~ lack of imrediate a&ion, but it had t o  be remnhered that the 

previous cpvemmnt appeared to be much mre alienated fran the situation than 
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was the N.D.P . and that d e s i m g  a new policy with such wideranging effects 

a u l d  not te acc~lplished overnight without risking industry stability. 

Also playing against any quick go-t decisions was the 

constitutional prerogative of the f-dl gommp-ent to contml export prices. 

Since the mjor i ty  of t h  province's production was exported, raising the F 

dcrrestic price would only have a margkal effect  on revenues and would tend 

to alienate B.C. residents who would naturally feel  that  they should receive 
4 

preference in natural gas pricing. The National Energy Board sets the export 

price w h k h  is nm unifonn across Canada and the only way the province was 

able to raise the price a t  that  tin-e was through a clause in the Westcoast/ 

Northwest Pipelines contract that stated that  the export price m u s t  be 105% 

of the -stic provincial price paid by B.C. Hydro. merefore, i f  the 

province were to raise the price to British Colunbians, the export rate wuld 

also rise. To use thisopt ion,  and a few other pol i t ical  init iatives,  the 
P I  

shotgun attack. The surprising care that  the governmnt t m k  before &g 

radical ' f iscal  changes diminished fears that the B.C.E.C. had been set up in 

an ef for t  to carry out a 'witch-hunt' against the gas industry. 17 

In order to trigger the 105% r u l e  in the export contracts, B.C. H y d r o  

agreed to pay a substantially higher amunt for  the natural gas it purchased 

fm Westcoast. 'The -tic price subsequently rose fm 31e Pkf to 58e Wf." 

&is autoarratically pushed the export prioe to 61C from 33.5C m f .  Its costs 

doubling, E l  Paso appealed in to  the National E=nergy W d ,  but the 

Bomd rejected the appeal and mde the increases effective Bknmber 1, 1973. 

Prior to  the 

prcducing areas wze 

f o m t i o n  of the B.C. Petroleum Corporation, the gas 

s p l i t  into t w  sectors: Fort 5%. John and Fort Nelson. 
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Gas i n  the Fort St. ~ohnlarea w a s  being purchased a t  13C M c f ,  :h3iile gas from 
*-+ 

Fort NeLson was earning only 11.5C kf. The I& system separated gas into I 

"old" gas (from pools prcducing before Novakr  1, 1974) and "new" gas (froan 

pools producing after Novather 1, 1974). The returns t o  the producer varied 

f m  l8.5C - 20e Pkf for  "old" gas and 22C ,Wf for  "new" gas after the inception 

of the new system, It was intended that  "old" gas would r i se  t o  22.75C - 27C 

B k f  by 1975. l8 
Z 

There were several industry arguments against this type of pricing 
l a r '  . 

system. 1. T!& sys&~although an irrprovment over Westcoast's, still did 
3 

not a l w  for industry sharing of future price increases. 2. It w a s  arm 
. , 

that there should be no difference between "old" and "new" gas because cash 

f lcrw was required to carry out •’urther exploration and deve&ment. 3. The 

pint w a s  m& that  gas, whether "old" or "new", should be paid for  according 
? 

to its ccrrpetitive energy &lus. 4. It was  strongly hinted that lw p r i ~ s  

for "old" gas could c u r t a i l  production fian alreadyz producing f ie lds  . l9 One 

additional question was asked: Why did the prices not include saw benefit 
9 

for exploring the mre costly geographical areas? To tb t h i s  k u l d  ham 
& .  

entailed a horrendous logistical  prcblem of defining which areas were high cost 

, and which were  not. 

Acceptance of 

the province, the opt 

the system was voluntarp for each of the 81 producers in 

ion k i n g  emtinuation of the old system that was 

-1 intrduced under the Social Credit govxrmmt. Since most of the prahcers 
/ 

iwe under 1dslg-tem contracts, s m ~  extending to  1989, the netbacks pennitted 

mder t h e  old system and the effects of the Pacific- Petrolem - E l  Paso -.. 

a m p l y  m& the existing prices progressively less attractive. Virtually 

every producer in the province recognized tl-g i n p r o ~ ~ ~ ~ ~ t  over the previous 



0-d system and accepted the new conditions. Those fek that did kt 
- , . 

generally had properties that  s a t  on the B. C . -' Mxthwe$ t  Territories 

border, and apparently because of sare -1-Qf in the taxation payable, 

chosk to rn mder taxation ,$erm of the Petroleum and Natural  G a s  Act. 

4 

For those five of thesighty-one e e s  which chose n o t  to adqt 
* 

the new pricing structure, .the N.D.P. m d e d  the Petroleum and Natural Gas 
t 

PCt in the Spring of 1974 ( B i l l  132) tb bring it nore in line' with the Party's 

changing views on lease tefiure and to ensure a-te c o n k 1  over these few 
. . 

capmies. The m C h n t  increased fees, increase myalties,  and set 
., 

opnditions that would guarantee continuing exploration anddevelopmrit q - - 

of the ampany losing its peqnit. , 

The new tardng system for  natural gas, and its b ~ - ~ & t ~  operated 
t 

%Gross Selling Price per I&•’ % of Gross Production 

20e plus 

natural gas *-pducts - 

m e t  value per Mcf-20C: ' 

25 pl= 50 m e t  value per W•’ 

While the Energy Act, the Petrolem and Natural Gas A c t ,  the Mineral , 

A& and tk Act fevy roydttie~ on -9 a C r a u n - l & i  tke 
ha r 

Blinerals taken fran private land, W h i l e _  this A c t  does not encapass a large 
- 

pr&mti= m t y ,  tbre are sarne &reas i n  the prwince where o i l  or  gas is 



bring it in line w i t h  the intent of the other Acts - protection of the 

public interest  and &zation of revenues for  the province. 

.. . A t  the surrmr B.C.E.C. Inquiry, support for  the pricing system carrre, 

a t  least  in part, frcm an m e l y  source. The Canadian Petroleum Association 

was very much in favour of natural gas being priced a t  its CEN. Their -_ \ 
estimate of parity price, e&ting the "old" and "new" labels, was 380 %f 

in 1973 rising to 44C %f in 1974, 46C Mcf i n  1975, 81C Mcf in 1980, and 

$1.29 Mcf in 1990. 
2 1  

Industry had not suffered because of the mves to control the market- 

place. Westmast was  making a higher profi t  than it had previously; the , 

producers w e r e  receiving better prices for their pIOduction; and the people 

of the province were receiving much higher royalties for  the resources that 

belonged to them. True, the donestic price had risen, but this was mre than 

ccarpensated for by the swollen profits  mde ih the e x p r t  narket. Peace in  

the industry was not to l a s t  long, hatiever , Sexternal i n f l m c e s  mck their 

nark& effect on the industrial c u t e  of the pmvince. 

By late 1973 and early 1974, especially during the Arab-Israeli w a r ,  

prices for petroleum in the world rnadret were changing so.r@idly that there 
* - 

was ahmst a daily need to  re-appraise petroleum and natural gas prices. The 

Canadian Petroleum Assmiation' s projections of parity price w e r e  obsolete 

within thrae mnths oq their presentation. Canadian petroleum export taxes in 

a* by Jan-, 1974, $2.20 bb1.22 It w a s  clear that the old rpyalty Sp-tem 

for  natural gas of a s.trai@t 15% could not c a p t e  with the tax increases on 

petrolem and, as such, w a s  unable to protect the province's interests. In 

addition, l ~ n y  of B. C. initiatives were being upstaged by o t k r  prainces,  



par t i cu la~ ly  Alberta, which began to  alter theFr resource taxing p l i c & e s  to 

adjust to  the changing world conditions, 

lb solidify its control over the industry, the British C o l d i a  

garermrmt, i n  January, 1974, mde a rrove that  caused a great stir in  the 

boardrooan circles. On the l8th, it announced that it had purchased 13.5% 

of the W e s t c o a s t  Transmission Campany shares formrly m d  by E l  Paso ;Natural 

Gas. Overnight, B.C. became the second largest shareholder in the largest 

provincial pipeline. A t  the tin-e, the l ine was not being used to  capacity, 

partly because of the Beaver River flooding, and it m y  have then app=ared to 

be a scmwht dubious econcanic mve, Nevertheless, tirrre has s h m  tha t  the 

purchase w a s  indeed a g o d  one, Since then Westcoast has continuously turned 

out a respectable profi t  for  the govmmwnt, although it should be noted that 

SXE of that profi t  carrre f r m  the Petroleum Corporation. 
E 

Premier Barrett had a chance to exp- his g 0 v ~ ' s  position on - 
this ard nurrrerous other issw in  January, 1974, a t  the F i r s t  l$inister's 

Canference on Energy, H e  mde several recoprmendations including the 

curtai&rmt of additional exp r t s  to the U.S. except in ewrgencies, pricing 

of o i l  and natural gas a t  the ccnpetitive energy value, subsi&ing the 
- 

have-not provinces fram an m g e n c y  price stabalization fund s e t  up by the 

p*ing provinces a d  the incorporatia of an excess profits  tax, H e  also 

went on reoord as q p s i n g  any long-term two price system for  energy be- 

Canada and the U.S. The last pint mt that Canadian cmsurrers should pay 
6 

the s a r ~  m u n t  as c o 6 l s m  in the U.S. This, naturally, caused considerable 
- 

for energy purchases. 
i 

The w i n t e r  of 1973-1974 pxw& to be rather a-dmus w i t h  respect to 
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exploration. In November, 1972, the Alberta Go-t had introduced 

legislation that inm,eased the f ie ld  prices of natural gas by linking the 

issuance of' remval permits with ,guarantees to the producers of ' f a i r  market 
'-: , - *. 

value'. Since the prices for natural gas in  British ColmrS3ia before the . 

N.D.P. carre t o  p e r  were faf belcw the ' f a i r  m k e t  value'', the Alberta 

policy tended to s h i f t  exploration and developmnt away frm B.C. By the 

1973 dril l ing season, the effect had becm quite mrked. Many of the 

dr i l l ing rigs available went to  Alberta because of their  incentive schertle 

wfiich "allwed 30% of w e l l  dr i l l ing casts to be credited against various? 

gw-tal fees." Saskatchewan was  dtso offering a 50% sales tax reduction 

on dr i l l ing and other equipment that  was needed fo r  exploratory wells. 2 4 

Even though the new structure in B.c.' was. a vast inpmvemnt over &t it had 

been in the past, the netbacks t o  the producers were still substantially 

lmer than they Were in other prcducing provinces. 

Ini t ia l ly ,  and unt i l  the other provinces advanced far beyond British 

Columbia's position, the industry seerred fa i r ly  satisfied with the 

inprovert.lents to the B.C. pricing forrmila, but there were grcrwing c q l a i n t s .  

. m y  w i t h i n  the industry refused to  credit  the g o v e m t  for  the price rises. 

They clairred t h a t  prices were about to r i se  anyway and the N.D.P. just 

hap- to be there a t  the right tirre. S c m ~  credence can be given to this 

opinion. During the 1973 sbrtage caused by the flocding of the Beaver 

R i v e r  field,  the ent i re  Pacific N o r t l x e s t  was scranbling for additiondl 

supplies of gas wherever they could be found. Pan Albert;a Gas Ltd. offered 

Y - the Grorrp, an Frmerimn ccrrpany that  took over the Pacific N o r t h e s t  gas 

pipLine system frcm El Paso and wkich ncw was the m j o r  purchaser frcm the 

, Westcoast TYammhsim line, an a d d i t i d  30 to 60 IMzf •’ran Alberta fields 



p n  (=onstructicm of a 40 mile pipeline t o  link the supply w i t h  the north end 

of the H e s t c o a s t  line. The price, although never specified, w a s  thought to be 

approxiimtely 50C Pkf. This would have been a substantial increase over the 
-b 

existing contracts held by Nestcoast. mether this price junp muld have 

Ireant the autom re-negotiation of other gas contracts w i th in  British 
e 

Colunhia is unclear. Hwever, the the t o  acccatplish this task, i f  re- 
eadC 

5 
negotiation were i n  order, would have been considerably longer-had the 

governrrwt not b e c o ~  involved and ordered the new price increase as soon as 

it did. The fac t  that  the govermm~t did ac t  f i r s t ,  rather than leaving the 
i 

decisions to the foreign oligopoly, =ant several tens of millians of dollars 
' \  I 

in revenues for the province as well as ipcrea~ed returns to the many 

producers, mt of whm had no ties t o  the Amxican parents of Westcoast. 

Also, had this action not been taken a t  the tine, it is certain that the 

loss i n  dril l ing and developmnt that occurred in 1973 and 1974 would have 

been greater. 2 5 

Another ccerpla.int concerned the pricing system i t se l f .  Ccprpanies 

which had gas reserves classified as "new" c U d  that d&tdy 
realizing less for  their p r m t  than those with "old" gas. They claimd, 

* w i t h  s m  justification, that industry finding costs had doubled bebeen 

1970 and 1974. ! th is  meant that the system actually pendLized new prpducers, 

the result of w h i c h  was  sare la& of enthusiasm i n  t k  exploration field, 

particularly when contrasted w i t h  the Alberta scheme. This problem was 

belatedly n x q n i z e d  and, in response, the govenxm~t increased the "new1' 

prices in Septenber, 1973, by SOIE 50%. While this alleviated an existing 

prcblan, it w a s  t m  late to affect exploration until the *11~@ng spring. - 

In this respect, it w a s  inportant that any policies Wted by the 



Petroleum Corporation be adequate to maintain exploratim and development. 

The trem?ndously long lead tine in dewloping a producing w e l l ,  appmxhmtely ' k f '  
seven years, required carefully plamkd and -titi= policies. A loss of 

one year through ill-conceived policies may man a natural gas shortage ' 
- 

Several years later. 

t order to insulate the Canadian public 'frm the rising costs of 

petrolem, the federal gammrent, in Septaber, 1973, placed a freeze on the - 

h s t i c  prices of energy fuels, and by doing so, affe-d rather forcibly 

the goal of ' f a i r  market vdluet for  these fuels. The mve my have been a 

'vote-getter' i n  the east, but the producing provinces were quite upset, 

The freeze was to have been terrpop.ry, lasting only unt i l  January, 1974, but -. 

political pressure frm the federal N.D,P, w h i c h  held the balance of 

p e r  in Ottawa forced the extension of the freeze beyond January. 
5B 

reaction was unexpectedly severe. The province and the 

/' federal gowmmnt had been attenpting to solve the s&sm that had opened up 

over a national energy policy and, to Alberta, this nrwe appeared to be a 

rejection of AVerta and its views. Oilweek phrased the industry's s e n t h m t s  

r a w  bluntly: "Pierre and Donald duck into Iewisland" and "Ad-Hockery turns 

to Ad-mckery". 26 

While British Colmbia syrrpathized w i t h  Alberta, and Premier Barrett 

GUIE out against the -price system in the January First Minister's 

Merence, the govenrment in Victoria &N.D.P. and the party that instigated 

mi& of this furore in Ottawa w a s  N.D.P. Ihe provincial governrmit, partly in 

an ef for t  to shtrw its concern for  t k  Eastern cur~~urrers and partly to shw 

solidarity within the f- and provirX=ial ranks of the N.D.P., remained 

relatively quiet, &sp(ite the fact that she too was being hurt. 



For exanple, the British Colmhia Petroleum Corporation Was losing 

mney on its dcrrestic sales t o  B. C. Hydro which could only pay the rmxhm I. 
/ allawed under the federal freeze, The Corporation w a s  forced t o  mke up the 
L - 

loss through its ewrt revenues. 

Even aftef the Liberals had re-gain,@ the mjor i ty  in the House of 

Cmmns s u b s q x n t  to the election i n  the sunmer of 1974, they steadfastly 

rraintained the freeze. Their re oning 2 4 apparent: the cost of fuel, more 

than &st any other factor, ected inescapably the cost of living. This 

=ant, of course, that  the producing provinces were paying the price of 

decreased revenws in order that  the countq as a whole would not suffer. 

Whether this w a s  g o d  or  not is another question. Should the Canadian public 

be led to believe that  things are m h  better than they really are? Are we 

sinply delaying, and i n  fac t  worsening, the inevitable? While these questions 

cannot be answered, except in a philosophical v e r ,  they do indicate the 

potentially serious consecp?nces of such mve. For a l l  intents and purposes, % 
s t r i c t  price controls are still in effect  tday .  The Canadian cons= pays 

for less than 

- 1  

this. 

There 

the aErage of the world price for  m s t i c  o i l  and gas, axthou* : 

1979, federal Conservative budget is making an effor t  to change 
/ 
C 

were other mws afoot in Ottawa during 1974 that were to have a 

furtker serious effect  on British m l d i a  gas production. Without a doubt, 

the federal budget that was brought dmn on N o x a b r  18 had a greater negative 

effect  on the exploration and dewlcapmnt of petroleum and natural gas in B.C. 

than any other piece of legislation, federal or  provincial, during these years. 

Up until this tirrre, resource Ccarpanies had been able to deduct •’ran 

the earnings shown on their federal in- tax f o m  any royalties paid to the 



provincial governmnt. The provinces saw this as a green l i g h t  to increase 

royalty rates a t  the expense of the federal government. The ccmpnies 

suffered little in  this exchange since it mant sixply a redi rec t ion  of 

taxes they were forced to pay anyway. fie Canadian govemmnt soon 
'% 

recognized that its tax base was beinn cut out •’ran underneath it by vaulting 
/ 

provincial royalty scherrres, and it nm mved to correct the inbdlance. The 

budget disallmed conpletely the deductibility of provincial royalties on 

resource mnpanies ' in- tax returns. In his budget presentation, Finance 

&ste; John Tymer explained the governmnt ' s stand: 

Fourth, I p-ed that  royalties, taxes and other l ike 
paymnts to g o v e m t s  should no longer be recognized as 
a &duction in caput ing incare for  tax purposes. My reasons 
for  this action were described in the May 6 budget and I have 
e lahra ted  uprm them since. I am satisfied thatA this is a 
necessary step in order to  avoid the erosion of the federal 
tax base. 

I have considered carefxlly permitting deductibility of 
royalties and I have concluded that this approach does not 
offer a practical solution. 

I acknmledge that royalties in respect of property rights 
have traditionally k e n  deductible as a business expense. 
Hmver, in tax refom, we began the process of disallawing 

in- rayalties in the. mineml-field--and substituting 
federal tax abaterrmts. TWay it is evident that  a royalty is 
no longer a royalty in  the traditional maning of the word. 
&ere have emrged various provincial charges which are thinly 
disguised i n a m  taxes. 

Today provincial charges take rmy  forms. They are no 
longer limited to  f l a t  charges against a unit of production. 
W there are provincial charges that are determined by price, 
prof i t  and wlm. In addition, there are pmvincial chins 
exercised t h m a  joint ventms and marketing boards. In fact, 
there are so many kinds of provincial charges and claims that  
it muld be virtually irrpossible to draf t  workable legislation 

' which could distinguish be- born fide royalties, traditionally 
deductible, and other taxes and charges. 

That being so, we have chosen to d i sa l lm the dedwtion of a l l  
these levies and to mke rocan for the provinces by giving 
additional tax abatemnt. 

In this way, the provincial taxes and chaqes and the federal 
taxes w i l l  each be discrete, and visible decisions, which each 
can take in the l ight  of what they knew the other is b ing ,  



giving f u l l  recognition to the needs of the industries. 
Surely the goal is to find a cc~oprcmise which gives - 

reasonable -results in financial terms to the provinces, 
to the industries and to the federal governrent. This is 
what my prcpsa ls  aim to  do.27 

This mve served to protect the federal tax base b u t  caught the 
a; ': 

prokin- and the m e s  in a difficult situation. The cmp&es h - d i a t e l y  

w h i n e d  that they viere rn in effect paying double taxation through high 

provincial royalties and reinstated federal taxes. The resulting h w  and cry 

over the taxation clauses i n  the budget that  sprang from every quarter had . 
~ r y  little effect  on the f k a l  govemmnt w h i c h  had its fiscal. back to the 

w a l l .  Mr. Tumsr  also indicated that  any thoughts that  the provinces may 

have i n  nationalizing the resource industries in order to m h t a i n  their 

lucrative taxing p i t i o n  would be met  with federal legislation to tax 

provincial Crown Corporations. It was w t  that  the federal go-t 

w a s  detemined to rrraintain its presence in the resoure taxation field. 

Serious mnstitutional questions were  raised by the federal me .  

There has been scm ooncem whether o r  not the nan4edmtibil i ty of royalties 

w a s  actually a tax by the federal go-t on provincial in- fm t 

royalties. Section 109 of the B.N.A. ?ict gives the province the undivided 

authority to apply royalties respecting provincial lands, including minerals. 

Section 125 ensures that the provincial interest i n  lands cannot be taxed; 
rr 

referring to the 'hmmity of instn&ntalitiesl discussed i n  Chapter two. 

'It my be reasonable to deduuz that provincial royalties, as a p r t im  of the 

total vale of the product, are provincial property under Section 125, and as 

such, cannot be taxed by the federal governrnzat. 'Ibis would rpan that Ottawa 

could levy in- taxes only on the rerclaining value of the p m h c t ,  but up to 

100% if they so choose. Obviously, in the absence of mcpra t ive  federalism, . 
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the pcmr to tax is tantanount to a 'license to destroy'. 2 8 

The C o u r t s  have notbeen asked to decide on this issue t o  date and, 

with an energy agreen-ent between the federal governrrent and the provinces 

possible in the near future, a legal decisim my be indefinitely postponed. 

A t  the tine the budget was presented, the average sell ing price for 

gas was approximtely 82C Bkf. TI% ' deerred f a i r  m k e t  valure' on which the 

federal tax was levied, was 82C minus transportation costs of 25c m f ,  leaving . 
57C. In its calculations, the federal governrent assumd tha t  the, producer 

was receiving tbe entire 57C Wf and deaed that figure as the incare, The 

province, through B.C.P.C., paid a myalty-free price to the producers of 

21C Wf and kept the balance as provincial revenus. In effect, no 'myalty was 

levied on the producers in B.C. By subtracting the actual well-head price of 

the federal g o v m n t  W v e d  a t  an ' iql ici t '  royalty which becane non- 

deductible on federal in- taxes. As a result, the producers =re being 

taxed on an additional 36C i%f .that they were, in fact ,  not receiving. 

Reactions to the budget cane swiftly. Premier Barrett a t  various tines 

called it an "honest mistake", a '  k i l l e r  of exploration activity, and a mve 

which gave "credence to  those who s-rt Western s ~ t i ~ " * 9  W e t t  also 

in i t i a l ly  refused to came t o  the aid of the natural gas industry by denying 

any fom 6f tax benefit. This was  dime sinply to a~rply pressure on the federal 
i' 

go-t by using the hdustxy as a pawn; exactly as the federal gaverzlrtlent 

had done. 

A l b e r t a ,  am, offered the mt outspoken replies. Premier Mugheed 

suggested that the federal mvs would destroy the country and that it was a 

m n m t a l  "ripoff". H e  let it be knmn that as f a r  as he was  conqm-& the 
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oil-pricing agreemnt that had been worked out in the Spring of 1974 w a s  

cancelled, His Attorney-General, C.M. &itch, referred to the B.N.A. Act, 

Section 125, which stated that "no line or property belonging to Canada o r  any 

province shall be l iable t o  taxation1', since it was clear that  a l l  natural 

resources are the property of the provinces in which  they are situated. 

Lrrperial O i l  stated, in reaction, that  a l l  capital spending program 

in &da would be r e e d .  Shell O i l  was seriously c o n m e d  that  the - 
taxation clauses i n  the budget would prove disastrous to further exploration 

and develapnrent in Canada and that the country would run-short of o i l  and gas8 

in a few years i f  the tax clirrrate were not inproved. Gerry IkMee, P r e s i d a t  

of GuLf Canada, stated that a t  least $100 million of their $332 million 

exploration program would have to be cut. He stated further : 

This should hot be interpreted as a threat. I t  is just 
a sinple staterrwt of an inescapable, unhappy fact  that 
we w i l l  have a l o t  less rroney to spend next year than we 
thought we muld. 30 

P i e r r e  Nadeau, President of Petrofina Canada, eqhasized the conpanies' 

p i t i o n  by s m g  up the quarrel and its effect  th is  way: 

I think it 's a sharrre that v e  should be caught in the middle 
of a federal-pro-ia1 confrantation. I am afraid that  
Canadian citizens w i l l  suffer. Drilling rigs and - r i d  
personnel have keen lea g the country becawe of the dispute' 
and this will a n t i n e .  tir +- 

The B.C. Energy ~ s s i m  indicated in its 1975 report of f ie ld  prices 
f& 

that the federh ' leg is la t im had a very severe effect  on the exploration 

progra~1.s of saw cOtTpanies in the province. Pacific Pe t ro lem cancelled its 

28 w e l l  

British 

tlae o i l  

program while Chevron cancelled its f i r s t  exploration program in 

Colmbia. G u l f  CarAda also ceased explbration entirely in the province, 32 

Cespite the fact  t h a t  the N o v d x z  budget rnade oqe m j o r  mcess ion  to 

a e s  in a l l c w i q  exploration msts to be fully d e d ~ t h l e ,  this did 



m t  seem to j ass is t  in any great degree the exploration program. 1t becam 
1 

much mrg attractive t o  mve dril l ing rigs to the U.S. o r  overseas whe,;re /' 

returns were higher. I G 

The additional tax aba-ts that  the Finance Minister referred t to i n  

his budget speech, which w r e  on production prof i ts  on a declining basis, 

proved to be m r k a b l e .  In its place, the governmnt insti tuted a resource 

a l l m c e  of a f l a t  25% of net revenues which were derived from o i l  and gas 

qerations.  33 This rreant that the producing provinces could levy a 25% 

royalty without fear of the federal govemmnt also taxing this portion. The 

federal govemmnt limited its taxing rate t o  only 75% of the net revenues, a 

m j o r  concession to  the provinces. 

By early 1975, the provincial g o w t  had caved in to the federal 
< 

taxation changes. While British Colmbia supporte&berta in the struggle 

for  provinojal b n t r o l  over its resources, Barrett finally reaxpized the need 
-/ 

for the federal g o v e m n t  to tax the natural resource industries. The 

province decided to pay to Ottawa the producers' share of the federal incare 

tax out of provincial revenus. This mve al lwed the Canadian governmnt the 

revenues it needed to carry on the duties of Parliarrent but also l e f t  the 

&at ion  of the industry tD province. The alternative, which had been 

follcured by Alberta, was to provide a rebate of taxes to the producerj in 

order for  them to pay the tax, 

British Colmbia's system discouraged the a n p n i e s  f m  hiding their 

profits  i n  amvoluted boakkeeping, and this ga* the province additional 

f iscal  cantrol. ?he federal g o m t  accepted this positian and, in return 

for B. C. s support, pmxitted the p r m b e  to examine the private federal 

incam tax staterrents of the prcdxing canpanies in order to prevent the use - 
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of loopholes or akher taxation-evading init iatives,  a mve highly unpcpular 

to the industry. Ottawa also agreed to allm a l l  exprt priL increases 

to  f l m  to the Corporation and, furthemore, muld not apply a federal 

export tax. 
34 

It is interesting to note that, while m y  of a e  large'coatpanies 

and enployer, organizations in the country decried the federal budget 

as a destroyer of nwtivation, the 1975 B.C.E.C. Hearing on Field Prices 

heard testimny f r m  several exploration conpanies i n  the province, including 

Pacific ~etkoleuns, categorically stating that it w a s  not the federal 

budget a t  a l l  that caused them to cancel their  exploration programs. They 

c l a w  that this action w a s  taken because the province was  not guaranteeing 

them a share of any price increases that may in  future be levied on natural 

gas, and that exploration would not have been curtailed i f  the province had 

increased the netbacks to  the produces to a large enough e x t e n t  to  cover 
r 

t k  revised federal t a x s ,  in effect  taking the difference out of 'provincial 

revenues and paying it to the prodzers. Their staterrents also irrplied that 

additional guarantees beyond sinple protection from federdl taxes a d  - 

have been necessary to maintain the dri l l ing .program. 

This p s i t i a n  has been a clnntinuous and persistent one for  the 
P 

natural gas mnpanies. !BE ideal, for them, would be to retain as mch 
- ,/ 

f-ility as possible in 'dsigningl their profit  and loss statements. The 

old system of a f l a t  15% royal& on the wellhead valw, which had been in 

effect  since before 1963, allcwed the aPlpanies the & curtai l  costs 

w k r e  ps ib le  and to lobby for  higher prices which would increase their 

returns, For the pravincial gummmnt to cantml t&ir returns was anatheroa 
, 

to t k  free enterprise s p i r i t  of the ccarpanies, 



i p.r 
m y  provinces are rn beginning to adopt. Under S&m 125 of the B.N.A. 

A c t ,  Crown Corporations owned by a province are exapted frcan ederal tax. f J 

Gerard LaFores t states : 

A provincially awned industry is constitutionally exenpt • ’mn tax- 
" ation by the federal parliartrtnt, so that revenues derived frm 

tha t  muld go to the federal govxnmmt i f  &-I industxy w e  p r i  
amed ren-& as p-its to the province, a m a t t e r  of no inconsi le 
inportance ha& regard to the great demnds made on the taxing pcwers 

3 5  of the pro-s. 
d 

The purchasing of w e s  by the provinces can under the present 

Constitution effectively short-circuit the federal tax-mllecting pcwers. 

Saskatchewan's recent purchases of scrme large potash mines i n  that  province 

bears this out. 

While the federal budget caused an upheaval in the industry that 

persists to the present day, the provinces generally reacted quite swiftly 

and positively i n  lessening the tax burden sudiknly krposed on the a e s .  

-ever,' the provinces did not react equally or  cancurrently and it was 

historically been vely rmbile, migrated to the province where they could 

receive the best deal - i n  this case it was Alberta. The trenrendous less 
- 

of 3%ploration activity in B.C. pronpted the Ehergy 

that, nThe industry has i n  effect gone on strike t Corporate 

price schedule and the gwermmt, in a poar bargamm . .  g p o s ~ a n  and facing - 
dire mnsequences of a 'pmlon-d strike', must met the &W of - g ~  

- -- 
As a result, tke Crmrmission recclmrrended the establishmnt of a 

Crown Corporation to engage in exploration and developcent of o i l  and natural 

gas in ampetition with private dew-. 37 The Comrission did recognise, - 
=, 

though, t h a t  tk lang-term tixed prices that the pmdwers receiving 
P 

was  haxhg a negative ,effect an mti~tion, especially in the face of 
-/- 

rising prices. 
38 



Three of the N.D.P. stalwa;rts, 

and Jams +s, saw the problem in a 

Alex MacDoMld, Robert W i l l i a m s  

s l ightly different way. A t  a 

meting in Calgary w i t h  B.C. gas producers i n  February, 1975, Jams 
t 

Rhodes was quoted' as saying that, "B . C . Pete has no hesitation, m apology 

- (over the fact)  tha t  gas prices w i l l  not be increased u n t i l  gas starts 

to flow, and that we' ( w i l l  only then) consider price increases. '139 A t  the 

sam m t i n g ,  Alex MacDonald stated; "Gas prices to producers in  British 

C o l d i a  are good. W don't think any change i n  well-head prices is needed ' 

or justified. " 40 H e  did, hawekr, malfe one concession by premising' assistance 

to &ll firms tha t  m y  be short of working capital.  

Robert W i l l i a m s ,  who was continua ing attacked by the resource 

industries a s  one of the mre viruleqt of .D.P. m s  of the Legisla-, 

- seeaningly supported this claim by str iking out hard against the gas producers, 

i n  particular Mobil  of Calgary, w h i c h  he d as one of the m e s  

that  was intentionally sabatogikg production in B.C. H i s  contentions of a 
\ 

' s t r ike '  found sympathy with the Energy ~ s s i o n  and the possibility 

was,even recognised by Ed Phillips of Wstcoast Transmission Ccarpany. 4 1  

The effect  that the industry 'strike ' and the flooding of the 

Beaver River f ie ld  had on the province &as substantial in term of short- 

f a l l s  of natural gas. During the 1973-74 heatinqseason, the shortfall  was 

approxirmtely 149 &f/d. By 1974-75, t h i s  figure had risen to 213 

W f / d  and to 300 PMcf/d in the w i n t e r  of 1975-75. - 

!Ihe serious reductions i n  natural gas production during 1973 &d 

1974, as  sham in Table 4, had an alanning effect  on British Col-ia. Not 

only w a s  the province m r a l l y  bound to supply where it.could enough gas 
1 

for the export m k e t ,  but it also had serious 

with on a e  h& front. Despite the fac t  that 

supply problenr; to contend 

the N.E.B. found as fa r  back 
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as 1970 &at Canada would have insufficient reserves of natural gas to  

permit further exprt comnittnwts to the U.S., GL 4 1  w a s  signed and 
h - 

- ~ r i t i s h  Col&ials percentage of p d u c t i o n  exported rose to swenty 

percent. This careless m e  eventually caught up with the province, and 

forced her to *take somz, unpopular actions. 

Amid threats of lawsuits and retaliatory action, the volumes of 

gas q r t e d  &re cut back througfl the ' force ma jeu& ' provision of the 

export amtract,  even though sca~le additional gas was found in Alberta to 

cover a portion of the Beaver River supply. The foreign o i l  canpanies 
, 

and State off icials  in the U.S. warned Canada that  her reputation would ' 

be seriously undermined i f  the cuts w e r e  continued. Sane politicians ,in the 

U.S. even went so far as to threaten retaliatory action. Northwest Pipe- 
f 

lG Corporations gave t h a y  veiled hints that it would sue the province 

i f  it could not obtain the needed gas!3 despite the. fact  that Westcoast 

was obtaining supplies f r m  Alberta and not even charging Northwest for 

- the use of the transporkation system. \ 

Premier Barrett was not krmwn for his  fear of 'multi-national 

o i l  ccsnpanies or State off ic ials  and it is highly unlikely that threats 

or coercion had much effect  on him. Nevertheless, he did order that export 

ccsrmittments be honoured wherever possible. 

By the end of 1974, government leaders in Canada began to express 

fears that denrand for Canadian gas muld soon outstrip supply. In 1975, 
* 

the National Energy Board stated that: "Natural gas supplies in Canada 

w i l l  not be adequate4n the near term to meet both the projected increase 

in  d~filestic deimrd a d  existing export ocmnittments. "14 This fac t  k s  

apparent' i n  B .C . long before the N.E .B . finally made its declaration. 

It was blatantly clear that the province would have to make soarre 

i t i c a l  decisions 'in order to  improve the climate of business i n  the pmvir&. 



The year 1975 had witnessed a strange paradox incorporating t h e  rapidly 

rising world price of petroleum and the parallel  curtailrrent of exploration 
/ 

in m y  areas. A crisis had evolved that had l i t t l e  t o  do with the relative 

abundance of energy resources, It wasx$ capital c r i s i s  mde worse by what 

K.E. Pall is ter ,  V i c e  Chairman of the Science Council of Canada, called a 

c r i s i s  of m n a g m t '  . 45 solving tliis dil- required a vast inprovmimt 

in -cation between the three levels of authority (the federal 

govemmmt, the provinces, and the industry) the public/consumrs. It 

is the public which provides input to  a l l  of the levels, but the information 

must be dig&& and policies f o l r m l a t d  f r q ~  the top d m .  I f  there is any 

confusion be- the levels, the l m e r  sectors generally suffer the mst. 

cia1 dispute raged over taxation, the ccarpanies 

and hesitant about mking any policy decisions 

that my  have had to be overturned at same future tim. 

The public w a s  equally confused about the g o v e m t a l  dispute and 

about the general policies of the o i l  casrpanies. J.K. Gray of Canadian 

Hunter Eqloration Ccarpany stated, with reason, that  the pkoleum industry 

has the worst public image in Canada, 46 partly because of the lack of 

comumication. The public and the provincial gowrment believed that the 

increased prices and subsequent revenues would encourage further exploration 

and demlopmnt, and were  puzzled by the disinterest that  many carpanies 

P 
showed i n  carrying out these program. The o i l  ccarpanies, on the other 

hand, viewed with a great deal of undertainty the whole climate of taxes, 

royalties and federal-provincial squabbles. Despite the increasing export 

prices for, natural gas, they remined well be- the world equivalent price 

for petroleum. To make mtters worse, the doPllestic price was frozen. The 



-90- 

taxes and royalties, which skimned off the cream of.any price increases, 

t ied i n  with the relatively l o w  price b e l s  and undoubtedly, contributed 
t 

to the exploration 'cuts in the p r o v i n c ~  

The 1975 Hearings into Fi"e1d Prices w e r e  partly in  response to 

the already obvious reduction of-activity in  the gas fields. The two m i n  

thrusts of the marings were the examination of present crude o i l  and 

natural gas prices and the drafting of schemes to increase the exploration, 

d e v e l o p n t  and production of o i l  and gas in the province. The la t t e r  

included a long, hard look a t  the effect  of the  federal budget of the 

previous Fall  on industry activity and 

energy policies by B.C. 's  neigfhurs..  

The Coarmission felt obliged t o  

20, 1975, in order that  the gavennrrent 

also the consequences of revamped 

Report on August 

as. possible =.., 

on its reanmendations. The governmnt wasted no time i n  accepting the 

report and insti tuting m y  of the remmmdations. The  f i r s t  effor t  

involved increasing the field prices of natural gas in tim for the 1975-1976 

w i n t e r  dr i l l ing season. The second -tion, unadapted, w a s  both 

widely acclaimed and widely assaulted, was the establishment of a C r a m  

Corporation to engage i n  exploration and d e v e l o p n t  of natural gas i n  

British Colunbia. It seenr; apparent that the province could have benefitted 

substantially by such a Corporation. In addition to the federal Petro-Can, 

other provinces had proven the value of C m - o w n e d  corporations involved 

in the f ie ld of exploration, namely the --owned Soquip, Saskatchewan 

Saskoil, and the A l b e r t a  mgy Corporation. The third m j o r  r-tion 

called for an increase i n  the d w s t i c  price of natural gas of 25C Mcf, a . 
suggestion that was mt  followed because of the current provincial price freeze. 

It was intended that  the provincial exploration ampany muld contribute 



to the rwexsal of foreign domination of the energy industry in British 

C o l d i a .  It was also hoped that  i t m l d  act  as a 'spur' to private 
F 

industry to encourage than to produce and also to minimize the effect  of 

their  'strikes' against the province. In order to prevent antagonisincj 

the industry, the Coarmission reoognised that the corporation must be 

cohnpletely isolated from confidential informtion which might give them a 

ccpnpetitive edge. It was also ackrmwledged that the provincial governrent 

would m t  be able to subsidize its m m l  operations which could likewise 

give it an unfair -titive advantage. Tke Coarmission exenpted, of 

course, the start-up capital costs t h a t m u l d  be required to bring the 

corporation to a producing level. 

The Camnission recQrmended that an i n i t i a l  outlay of $15 million 

muld be required to s e t  up the corporation and that  an additional cash 

grant of sane $10 million per year for the next ten years would also 

be required. These contributions muld be supplimented by a reserve fund 

of $25 million that the corporation could use for emergencies or to take 

advantage of opportunities that  m y  mter ia l i se  in the near future. While 

this large ammt of m e y  m y  seem extravagant, mst redim or  large 

e l o r a  -ies were spending much m r e  than th i s  each year. 
-.\ 

Considering the revenues that  could, within five to ten years, w i n  to 

accrue to the corporation and the royalties, ie.  net profit ,  that would 

be paid to the province, the figures were mt  out of line. Nor can one 

regard the cash grants over ten years as being an unfair subsidy to the 

axporation when consideration is given to the time span involved in finding ' 

and developing a sin$e producing w e l l .  

It was hoped by the Camnission that, a t  sm future tine, the 

corporation muld provide a share offering on the stock exchange so that 



private citizens a u l d  beame  dir-y involved. This would sekve 

to minimize g o v e ~ t a l  interference i n  the operations md muld encourage 

mre efficient expenditure z f  money. -The Energy Ccamcission f e l t ,  howevk, 

that the province should *&in control of the exploration ccaopany. 

Unfortunately, the provincial government was unable to ac t  imnediately 

on the reconmendation because of its cash f l m  situation, but it is possible 

that  i f  the Party had won the 1975 election, a corporation designed for ' 

exploration wuld have been seriously considered. 

The i n i t i a l  rec~~rmendation deallng with netbacks to the prbakc&s 

w a s  the m s t ' c r i t i c a l  in  the short term. Firs t ,  the netbacks had to be 

increased to entice the producers back to the province. Second, d fund 

credit system was to de instituted which would force re-inves-t of 
/ 

/ 

producer cash flaw by refunding sane of the costs of exploration and" 

developrent when they took place; 

The f i r s t  problem with the re-structurbg of the pricing formla 
' 

was raising the prices for 'old' gas t6 such a level that incame f m  th is  

gas would be adquate to explore for m r e  'new' gas - thus increasing the 

cash flow of the producers and making m r e  mney available for exploration 

and deve lopn t .  

The new pricing system was broken davn into tm other catagories; 

fhe basic price paid to the producers, in th is  case 20C Mcf for 'old' gas 

and 55C Mf for 'new' gas; and the exploration and developrent fund credit 

on the 'old' gas which munted to 15C Mcf. Referring to Table 9, the 
/ 
/ 

recOBrmended price imreases to the producers munted  to 15C for 'old' gas 

and 20C Mcf for 'new' gas. 

Cm&ed with Alberta, whose netbacks ranged much higher than 

British ColLwbia's, B.C. may have been so-t fortunate to have sustained 
- -5 
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the explorati(5n activity it did during the 1975-76 w i n t e r  season. The key 

was that the ccsnpanies could x w  M e  a profi t  in B .C . even i f  that  praf i t  

4 7 were samdmt lwer than it m y  have been i n  Alberta. 
I .  

The exploration credi t  of 15C Mcf was held back fram the f ie ld 
b @ 

price payment to the producer and credited to his 'account'. When the 

D producer spent fmrey in British Colmkia on exploration and deve lopn t ,  

the credit could be paid to him to allay the costs of the new programs up to 

75% of the oost of the mrg and to the naxhmm of his  credit.  One half 

of the credits must have been earned i n  the past twelve mnths and the 

remaining half m t  beyond the past three years. One added advantage 

was that the incentive t rus t  credits could be traded aro& m n g  the 

prducers so that those conpanies which needed them the most could take 

advantage of &e rebate. 

In contrast, Alberta permitted a federal tax indemnification of a 

maximum of $1 million, which assisted the smaller ccnrpanies, and it also 

instituted an incentive credit  plan that was so generous that the larger 

companies &uld remver the vast lmjority of their  exploration an3 

d e v e l o p n t  costs. In the case of a very active exploration ccknpany, the 

entire exploration and d e v e l o m t  costs could be written off.  This was 

a considerably better schem fran the producers standpoint than was being 

offered i n  B.C. 48 Nevertheless, the improvenent in B .C . was substantial 

enough that m y  cc~npanies returned to the province to continue their  

exploration programs. 

One carplaint that the producers had regarding the credit was that 

it forced them to explore in B.C. rather than in those locations that allwed 

the best financial returns a d  promised *e best geological potential for 

discovering natural gas. They clairred that the freedom to mve about the 



country would help a l l  Canadians and should be encouraged. 

British Col-ia took into account the federal tax on the producers 

and, while sawwhat different than Alberta ' s, did ccarpensate the producers 

indirectly. The Camnission estirmted that the additional.federa1 tax 

due to royalty non-deductibility would vary from 16C to 20C Mcf. This 

amunted to about $12 million a year and cam out of the provincial revenues. 

During 1975, the &ination of th i s  tax burden and the loss of revenues 

from the $!!aver River f ie ld  mst the province a substantial amount of 

its potential rhtural gas revenues. Table 7 sham revenues of just ovep 

$98 d l l i o n  for 1975. This s h u l d  have been considerably higher. 

It was clear t6 the Coarmission that the province of Alberta was 

British Colmhia's main ccanpetition for exploration and d e v e l o p n t  

expertise and any policy designed to a t t rac t  th is  expertise would have 

to parallel 

the sharing 

the policies of that  province. Since Alberta provided for 
-\ 

of higher natural gas prices on a percentage basis with the ---." 

producers while B.C. netted back only a certain specified a&unt mmzwhat 

lmer than Alberta ' s , it was understandable that  the producers chose the 

l a t t e r  province as the place to invest, By this t h ,  the provinces and. 

the federal government has reached a tentative agreement on the pricing 
% 

of natural gas, based upon 85% of the Toronto c i ty  gate price for petroleum. 
P. 

It was  understood that  the m r t a  formula was largely untried and 

entailed a certain degree of risk with respect to equitable amlication 

throughout the province. ?"ne Carmission was of the view that it should 

wait to see the results before jrmping into the same form of policy, a l t bugh  

it s d  inclined in that direction. 

The choice is to establish a percentage sharing formla 
such as is provid+ by the Alberta royalty system or  to inplerrrent 
scme form of price review. A percentage sharing a u l d  be achieved 



by a pricing f o m l a  which incorporated into the Corporation's 
price schedule an adjustment mchanismwhich muld give. 
the producers a-9 of annual increases in  the danestic 
and cqmrt prices. r 

It is the CormziCormzission's view that a percentage system 
sharing is preferable to an annual review in order to avoid 
the costly, and sometimes arbitrary, administration that 
is inherent in  a review process. On the other hand, a 
sharing f o m a  cannot be accept@e unless it is seen on a l l  
sides to be f a i r  and equitable. 

The Ccmnission did mt have a formula designed that could be 
4 

inplemented that  year ard its final  recamrtleradation was that an annual 

pricing review be carried out each year unti l  a formla could be designed 

that  could be applied effectively. This decision meant that  A l b e r t a  

would ha* the advantage of mre stable relations w i t h  the producers since 

they m i l d  h, i n  advance, the returns likely to accrue to them. In 
\ * 

B.C., undertainty would prevail fram year to year as the price reviews - 

were undertaken. There w e r e  no guarantees. 

Nevertheless, these policies w e r e  adequate to a t t rac t  exploration 

and develo-t as the Tables show. Table 1 indicates quite graphically 

the effect  of the divergent policies of B.C. and Alberta on the dr i l l ing 

activity in the resFe&ve proCinces. While Alberta shars a steady increase 

for  1971 through 1973, B.C.'s growth shaved a definite s l q  in theyear  

following the provincial election, mt  because of the election, but in  spite 

of it. Alberta had introduced new gas 'Policies for Albertans' in 

1972 and these policies were encouraging emu& that producers began to 

s h i f t  r igs  to that province. 

B.C. was  unable to recover in time to h a l t  the exodus of dr i l l ing 

rigs. In lerding supprt for the contention that  the federal budget 

caused a serious dcwnturn in activity in 1974, it w i l l  be noted that even 

Alberta's grawth in dri1LAc-q 6 to a virtual standsti l l ,  actually a loss 
r 



of four rigs. British Colmbia, still behind in i n d u s t q  attraction, suffered 

the brunt of the federal policy w i t h  a drop of m e - n i n e  rigs aver 1973. 
n 

st in, in 1975, Alberta led the way with higher netbacks to producers, 

while the N.D.P. were struggling under the iradust?y 'strike', A mst 

severe drop of s a ~  sjxty-six rigs during that year caused the sudden re- 

appraisal of industry ngeds by the gawrmnt a d  the hergy  Carmission. It 

w a s  only after the new policies were  adopted that rigs beCpn to return to the 

province. 

Table 2 s h  the serious drop in industry expenditures during 1975 

a d  the subsequent inaeases in the follming two years. Since the Social 

- Credit P w  did r n t  substantially change the policies finally adopted by 
- e 

the N.D .P . and accepted the m jor thrusts of the Wrgy  Ccmnission, the7- 

upturn in activity can best be related to p l i c y  changes by the N.D.P. 

The trend tmard much higher prices, begun in B.C. by the N.D.P., 

was follmed just as vociferously by the Social Credit Party in follming 

years, as Tables 3 and 5 indicate. 
- 

The industry recognised the factthat the Social Derrocratic cp~ernmenlz 

in B.C. had initiated the p l i c i e s  which supported a healthy n a t q d  gas 

climate, but they were not appreciative of any sort of initiative by the 

province. "Canadian Petroleum" mgazine stated: 

'Ihe ~lew g o v e m t  in British Colmbia gives hope to 
producers that the concessions extorted •’ran the Barrett C 

/ government in the dy days of its rule w i l l ,  i f  any- 
. thing, be broadened. 9 

Frcau the industry's standpoint, this  was prcbably true. It was 

against the principles of Social ~emocratic theory to permit the industry 

to have such a control over the precious enesgy resources of the province, and 

any yielding to this end would be evidence of serious philosopkical I 

co~~lprcanise. 



\ 

~everth&less, f m  the p i n t  of view of the public, the N.D.P. c'; w, L 

mves were timely and very necessary. The lines of battle had not 

dram be- the l i c  but rather between the public and 

the *try with the solicitor for the people. 

Y As Table 7 indicates, their sum2 s was  remarkable. Revenues to the pmince 

rose scme 800% be- 1972 and 1976-77 and t h i s  I was caused largely by 

the province's initiatives, both a t  the federal and provincial levels. 
9 

- 
Despite the fact that A l b e r t a  prdwers  still receive a greater 

/ 

return on i n v e s ~ t ,  the producers in British Ca lmia  are a t  present 

sufficiently conpensated to emutzige them! to rmin in the field. Lrckrler 

retubxi to the producers mans higher revenues for the prpvince a% q e  

federal goverrmmt. The balance in B.C. seeris to dip slightly Ward 

the direction of the province rather than taward the industry but the 

disparity is mt yet so great as to affect gas exploration in any drastic . ,. 

fashiorr, Again, the foundations of this sharing of revenues rests in the 

thilt c c d  during *e N.D .P. b o f f i c e .  nwt 
the applikation of that Government's philosophy, the beneficial terms which 

the pmvince now has with the producers may not have been cbtained,. ' 
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a 
The +.v Demcratic Party i n  British Colcmbia cam to pwer in 1972 

on a wave of d a ~ s t i c  issues prior to the 0.P.E.C.-induced world energy 

crisis. At that time, B.C/ had foiproperly defined energy policy. Hcwever, 
7 *'- 

"use of thy of extemal polit ics and business, the p ~ v i n c e  was 
=. / 

soon'forced aa l lenqe  the energy policy question head on. ~11-prepared 

thou* itkas to handle this. inTnense problem in  1972, by the time it was 

defeated in 1975, the N.D.P. gov-t hzid invested the province with 
Q- 7 

a workable and lucrative formula for rn.t%@aL gas production, conservationi 
i 

and revenue generation. . 

The apparent lack of inHx>rtance with which the previous Social 

C r e d i t  Gaverrmnt held the natural gas industry in the increased 

control'and manipulation of the m k e t  conditions by the ocanpanies. With 

extremly lm prices being paid for  the provirice's gas, the drain on h e  

reserves became excessive. Production c l i n b d  rapidly through 1973 (Table 4) 

and, as a result of relaticvely large expenditures for exploration and develop 

mt in the la te  1960s, domestic reserves also clirtbd. Hmevsr, in 1970, 

reserves began to f a l l  rather drastically behind production. Fram this  date 

onward, B . C . ' s reserves ha= continued to depease (Table 10) . By 1973, 
C 

the province was in  its third straight year of fall ing reserves, and 

exploration and developntwas  unable to maintain reserve additions a t  

a level that  would ensq-e future years' supplies. 

The provincial policies that had remined in effect  up to 1973 - 

reflected a laissez-faire att i tude tamid private industry, and generally had 
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done so since the l a t e  1950s. Conccgnitant to this was $he preoccupation of 

industry with shoe-term developwnt in  order to d z e  exports and 

profits for the parent Amrican Corporations. This was unacmnpanied by 

any long-range programs for  exploration and development to ensure future 

supplies and, as such, -t an absence of effective the 

people of B.C. 

Had it &t been for the world energy cr i s i s ,  which began - 

a short time hefore the N.D .P. tclrok off ice, any remdial action may have 

taken much longer to introduce. The energy c r i s i s  was a spur to the govern- c 

ment and served to accentuate the proble~ns already e.x+tant in the industry. 

The focus of public attention shifted rather abruptly fram relatively mundane 

domestic disputes to a very seri& concern for future energy supplies 

and th is  brought an improved awkness  of British Colmbiats position 

within the global energy milieu. 

A t  the same t i ~ ,  Alberta, which depended to a large extent upon 

inmme generated f r m  natural gas and petroleum production and which 

profiled the industry much m r e  than did British Colmhia, was hlstituting 

p l i c i e s  to encourage exploration and d e v e l o p n t  within the province. 

These policies increased the incentives to  the producers in the province, 

a program B.C. d id-mt have a t  that time. While there was no apparent 
4- 

intent on the part of Alberta to steal exploration and develo-t conpanies 

away •’ram B r i t i s h e b l d i a ,  its policies tended ine to do th is ,  to , 

the d e t r h n t  of B.C . 
The N.D.P. goverrrrrrent of B.C., shortly a f te r  taking office, became 

aware of 

the loss 

industry 

the loss of exploration within the province and this ,  a x b i n d  with 

of dmestic res-, the oligopoly situation in the mtural gas 

resulting fram the imperfect canpetition between two great m j e s  
\ 



,,; 2- 
II \ 

occupying a large majority of the field,  arad i& world energyerisis,  caused 

the much-needed re-appraisal of the entire industry c l h t e  i n  the province. 

me i n i t i a l  step was to  introduce legislation that would give the B.C. 

governmmt the p e r  to look into certah'aspects of the industry and to take 

action to correct or' prevent further abuses. 

Despite the fact  that the B.C. government had no long-range energy 

policy up to that tim, there had been a great deal o f  &ought and rather 

sophisticated planning put into the developrent of the =gy Act .  The 

Coal and Petroleum Products Control Board A c t  of 19 37, while laying the 

groundmrk for'the Eherqy A c t ,  was not powerful emugh to  be effective under 

the glaring inequities of the energy cris is .  It was apparent that any 1 

subsequent Act would have to give the govenrment unprecedented p e r  to 

make rapid and conclusive changes in  the industrial enviromnt.  This 

form of action w a s  ideally' suited to a Social Dammatic government which, 

by nature, opposed the type of corporate oligopoly then existing in  B.C. 

The Act also reflected the technical and legal sophistkation of 

the then Attorney-General, Alex MacDgnald. Under his  direction, the 
t2 

1 
constitutionality of the Energy A c t  was given careful advance consideration. 

t 
Tne saving grace in  th i s  respect was the fact  hat the above mentioned / 
Control Board A c t  had alr'eady been tested in the Courts and proven intra vires v 
the province. Li t t le  new ground was broken in the Energy A c t  and mst of 

its sections were sirrply beefed-up extracts from the Contsol Board A c t .  + 

Although token outcries were e&ressed in the Legislature over the p w s  of 
* I  

* 
the new A c t ,  the @psi t ion  would simply have had to go to the Court 

to determine its constitutionality. 
/ 
i' 

me ~ o u s  advantage that  this gave the N . D . P . government 

is di f f icu l t  to overestimte. Unlike the Mineral RbyaLties A c t ,  which was 



a radically new •’om of legislation and inarrediately became subject t o  legal 

contest, the Energy A c t  was a solid piece of legislation, building on 
'3 ./ 

historically-established constituaonal practices and experiences. It was 

alqo very ski l l ful ly  drafted •’ran the technical legal viewpoint. Although 

the N.D.P. governmnt mde s a w  subsequent changes i n  the B i l l ,  the Social 

Credit goverarrent that replaced it i n  la te  1975 has, t o  date, mde no 
2%- 

,, am@rmts whatsoever. 
L b 

i' Since a general need had been determined by the governrrwt, it w& 
/' - 

nm Xt up t o  the British C o l d i a  Energy Camission under Part I1 of the 
/ ". 

/' 
herqy  A c t  t o  define that  need i n  precise tent's and &e recamendations to 

/ 

/ satisfy it. This is a mjor  area within &he Enerqy Act i n  respect t o  w h i c h  
.+ 

the goverment has a great deal of discretionky e2 power. 

, The -date given t o  theSBritish C o l d i a  Energy Carmrission was t o  

r e c m d  ways of bringing the" na&ra& gas industry under 'control and t o  

design a workable formula-for revenue generation - the declared goal of the 

N. D.P. Since the N.,D.P. governrfent had no energy policy, the Ccmnigsion 

was l e f t  with the responsibility of designing one. The resul t  was that the 

government •’om& its policy-not in  Par ty  conventions or Party caucus m t i n g s  

but largely through the effor ts  of the Camission with only the s m h a t  hazy 

conceptions of industry control and revenue generation rerraining as the Party 
.e 

The British Colurbia Petroleum Corporation was a natural outgrowth 

of Energy  oarm mil is ion a t t a p t s  t o  achieve control 

province. The Corporation succeeded in bringing 

1 

of natural gas within the 

virtually every producer and 

Westcoast under contract within weeks of i-ts formtion, and it did this  sirrply 

by offering a better deal than these ccarpanies had had previously. It paid 

V *  



only a certain ra te  to the producers W e  West-ccoast a g e d  to pay all its 
eP 

rwenw, minus a specified percentaq to the Corporation. 

me changes in energy policy, particularly natural gas, that 

w e r e  enacted 1973 produced f a r  better returns for the axnpanies than they 
/- 

had received previously. Nevertheless, British Colmbia's incentive system 

to the producers seemd mntinuously to be one step behind those of Albekta 

and Saskatchewan. It w a s  evident that  the province was simply unable to 
.P 

a m p t e  with the other producers. me loss of exploration act ivi ty  demnstrated 

in Table 1 points this out. 

The difference between Alberta's scherre and Brit ish Colmb*'s 

was the excellent revenue sharing incentive of Alberta. A s  the price of 

natural gas rose, the returns to the producers also rose, In B.C., .the 

producers received only what the pr vlncial govenment, 'on the advice of the B 
Comnission, gave them, and t h i s  return was in i t i a l ly  qui+ lw i n  canparison 

to the other province. 

It was a v t  that the N.D.P. were trying to niaximize the returns 

to the province and give l i t t le  quarter to  the producers. In th i s  respect, 

the governrent underestimated the m k e t  forces that were a t  work in the 

industry and certainly appeared unconcerned about the possible e f fec t  that 

the Alberta policies would have on B.C. exploration and developrent. 

Nevertheless, it.- quite obxious that  the ra te  schedule set up in 1973 

was inadequate to enmurage exploration and developerit, with the resul t  that 

the loss of d r i l l ing  activity during 1973-74 worsened. 

During 1974, an additional b l m  was struck a t  the natural gas 

industry. The federal budget of that  year mst certainly had negative effects 

on the energy c l k t e  of all the western provinces. Although S O B ~ ~  of B.C. 's  

producers stated tha t  it was the policies of British C61&ia that forced them 



to cancel exploration program, t h e r e i s  compelling evidence, as  s h m  

P- i n  Chapter 4,  indicating that the federal budget effectively knocked the  

supports out f r m  a l l  the producing provinces. Table 1 shms that even the 
P 

booming. petroleum industry in Alberta with a l l  its incentives and netbacks 

to the producers was h i t  so hard that the incredible grcrwth that  it had 

sustained in the industry over the past few years ground to a camplete halt. 
5 "  

While it may have been true t ha t  sm of the  dras t ic  curtailment 

of exploration ac t iv i t i es  in B.@. were caused by the province's poor 

competitive p s i  tion, thes federal budget and B . C . ' s reluctance to 

compensate the pr'ducers imnediately was clearly to blame for  much of the 

dmnturn. The federal budget mre than doubled the taxable incame of the 

producers, and mne o f , t h e  provinces was able to react a t  a mment's notice 

to provide capensation. 

Since Alberta w a s  the  f i r s t  to COE to an agreement w i t h  the federal 

government and the producers over sharing the burden of the federal tax, they 

m g e d  to escape the extremely serious undertainties that plagued other 

provinces, B.C. i n  particular. Bri t ish Colunbia delayed i n  coming to an- 

agreerrrent hoping the federal qovernnaent would re t rac t  its policy somewhat - 
which it did several mnths  la te r .  In i t i a l ly ,  Premier Barrett, and others i n  

h i s  Cabinet, declared tha t  they would mt  -mate ' the prcducers a t  a l l .  

It w a s  only a f t e r  they realised tha t  the federal g o v e m t w a s  determined 

to protect its tax base and the prcducers w e r e  determined to find the mst 

lucrative area in which to drill (and this was not B.C.) that they decided 

to cover the additional costs out  of provincial revenues. 

This mve w a s  still unable to ha l t  the s l ide  of exploration activi ty,  

and it was rat un t i l  1975 that the government, again on the advice of the 

Catmission, substantially increased the  netbacks to the producers. The 



sch- that was adopted provided for annuabre-evaluation of the price 

schedule and, while this was rot the same percentage sharing system tha t  

Alberta had, it gave the producer sorne guarantees of re-evaluation on a 

regular basis. 

The policy adopted a few mnths before the  N.D.P. w e r e  defeated 

a t  the polls ,  i n  l a t e  1975, has proven to be quite effective. The new 

schedules were unable to save the 1975 d r i l l i ng  season, but the recovery 

began as soon as  the producers could set in motion d r i l l i ng  plans that, 

i n  some cases, had been on the shelf for  years. By 1977, the n-r of .gas 

and oi l  w e l l s  mn-pleted i n  B.C. had r isen to its highest level  ever - four 
,' 

th-es w h a t  it had been i n  1975 (Table 1) . 
The struggle for higher export prices by the N.D.P. g o v e m t  

4 

placed considerable pressure on the National Energy Board to d i f y  its 

previously conservative stand. The province m e t  with some success both in 

1973 when the export price of gas rose from 28CMcf to 61C Mcf and 1974 

when the price went to  $1.00 McE fo r  ~ r i t i s h  Colmhia natural gas. This was 

two mnths  before the r e s t  of the country received the  $1.00 Mcf figure. 

Under the Social Credit G o v e m t ,  lobbying for higher export 
I 

prices continued. Jack Davis, the former Minister responsible for  l31ergy, 
\ 

strongly encouraged the  N.E.B. to increase the price to the ccmpetitive 

energy value of o i l .  While t h i s  has still mt  been acccanplished a s  a 

consistent and autamtic  matter of policy, the price did rise to $2.54 Mcf 

in 1978. Toward the end of 1979, the  price began to approach $4.00 Mcf. 
I 

The policy of the Social Credit Govermt to increase the export ra tes  is 

identical to the N.D.P. policy, and the  reasons for t h i s  are the same - to 

increase the returns to the people of Bri t ish Colunhia ard to  conserve a 

resource which has proven to be extremely valuable to the province. 
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PerhapS--me of the mst inportant mtributians mde by the N.D.P. , 

w a s  the solidifying of the provincial a~thority;:~over the control and marketing 

of natural resources. The formtion of the 'B .C .  Petroleum Corporation - 
so-called ' 30 second sociallQ-- and the role of the Energy Carmission in , 

sett ing d m s t i c  u t i l i t y  prices, ensured that every wholesale transadion of 

natural gas cam under i n i t i a l  govenmmt contrql and scrutiny. The mves 

mde by the N.D.P. apparently anticipated and certainly avoided, as  a result,  - 

the m j o r  constitutional law difficult ies which Saskatchewan subsequently 

encountered in  its efforts t o  control the petroleum and potash industries. 

The B.C. govermm~t did not attenpt,directly to control the prices or 

.+ conditions for sale of natural gas outsi ders of the province. It  

did control the prices and conditions within the province, in respect of which, 

on past judicial precedents it had the clear constitutimal right t o  act. By 

'biting a e  bullet' and raising the d m s t i c  price of natural gas, the province 

used a condition in  the export contract, ra t i f ied by the N.E.B., which 

stipulated that the export price would be 105% of the price paid for gas by 

the nearest utility t o  the place of export (B.C. Hydro's purchase price). 

These actions w e r e  very effective in  furthering the aim of A 
govenuoent, and they were  quite likely within.the co@titutional jurisdiction 

1 
of the province. In contrast, Alberta atterrpted t o  raise the price of natural 

gas and petroleum leaving the province by sinply pretending that the doITlestic , 

price had risen as well. In  fact, h m v e r ,  the taxpayers of the province 

reoeiwd a rebate on the increases w h i c h  only supported the contention that 

the Alberta govemrm-~t was attenpting t o  apply a direct  v r t  tax - which 

wuld  be ultra-vires the province. Although this conflict was tenprar i ly  
e 

sett led between the federal government and IUberta, the consti tutimal 

' authority of the province in this  respect would seem questionable in the l ight 



of the opin'ions rendered by the Supreme Court of m d a  d o r i t y  in the - 1 

CI03L case. Thi,s .C. legislation 
4 

and highlights the province. 

&though not pioneering the use of Cram corprations to obtain 
i . c?ntrol over s m  aspect of the econony , the N.D :P . used this entirely legal 

4 Y 

route t o  great advantage. Profits made gran  such enprprises are  free fran 

federal &tion, and th i s  can add a considerable percentage to  the profit  

of -a corporation. 

?"ne federal g o v e m n t  recognised this,  of course; but legislating 

against the pcrwer of a province to s e t  up its own Cram agencies muld have 

2 %, ' 
been a step with enomus constitutional implications, involving fundamental 

*= 

Section 91/Section 92 questions and the " m i t y  of instrummtalities" 

doctrine covering a t t q t s  by one level of government to tax or otherwise 

reach the agencies of the other level, and would therefore be ventured upon 

with great prudence. 

For a Social Demxratic government such as British Colmhia's 

in the early 1970s and Saskatchewan's today, the formtion of C r a m  agencies 

is a natural extension of Social Denrxrratic philosophy. The-more right-wing 

governwnts have a s o m h a t  d i f f icu l t  time in justifying such developnsents, 

although that did mt  stop f o m r  premier W.A.C. Bennett f m  taking over 

the old B.C. Electric Ccsnpany and re-organising it under the C m - m n e d  
/J \ 

B .C. Hydro ard Payer Authority. Nevertheless, the present W i a l  ~&q$l..t,, 
\ 

. \  I 

government has seen f i t  to divest i t se l f  of the C m  cornpadies purchased ;, - 

or s e t  up under the N.D.P. govemrent. 
d 

British Colmtbia's portion of the Westcoast Transmission 

for example, while not free of federal taxes because of the relatively/ small 

share it held in  the ccanpany, was a very lucrative acquisition for the 
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, , ' province, mt  only providing revenue, but alsd giving the province some 

input into the p l i c i e s  of the only major transmission l ine in the province. 

Tkis mnsideration was om-ridden by the Social Credit goverrrrtlent in the 

case ef Westdoast Transmission because of its evident conclusion that the 

provincial go~erranent purchase of corporate shares therein conflicts with 

basic free enterprise principles. 

mcluding t h i s  one m j o r  poli t ical  issue, it is clear_ that the 
e 

Social C r e d i t  government has adopted a h s t  in total the pergy pol@- of 
ax 

the f o m r  N.D.P. g o v e m n t .  This fact, m r e  than any other, would seem 
# 

to confirm public acceptance of the policies as  they w e r e  final1y"agreed 

upon in 1975. In the mt ted  of natural gas policy, the N.D.P. government 
.J 

succeeded in bringing under control an industry which had long been operating 

as  though it were catpletely divorced f r m  the social and ecolacanic mmmmity. 

The govxmm~t  did th is  in a careful and certainly - as the absence of 

federal govenment challenge muld seem to indicate - constitutiomlly 

valid m e r ,  with due consideration for the people of the province, the 

export custaners, the producers of the provirie, and the rights of the federal 

government. 
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bll c a p l e t i o n s  inclule hoth dry and successful w e l l s .  

2 ~ , 1 ' ~ i l  and G a s  E q l o r a t i o n  Develo-t M u c t i o n  and 
Crown Revenue S t a t i s t i c s  1947-1977", P q l e t ,  Ministry of 
Mines and Petroleum Resources, V i c t o r i a ,  B r i t i s h  C o l m h i a .  

3~ canah Y e a r  Bmk, Statistics Canada, 1974, 1975, 1978-79. 



BRITISH COU~MB& PEXROm I W X m  EXPENDI?URES'~ 

(Millions of Current $) % 

haken f m  the Canadian Statistical Handhook as canpiled in the 
British Col-ia Ehergy Camnission Report on Natural Gas Supply 
Forecast 1978-1992, Table 3, March, 1979. 

" 

*-tures include operating ard royalty* costs 'under Exploration 
ad. Developnent. 



WHOLESALE3 WEIGHTED AV. 
DEEMEI) PRICE + 

T~ANsFQF~A!TIoN COSTS4 

0.25 

k e n  •’ran a canpilation of s ta t i s t ics  in B.C.E.C. 1978-1992 Forecast. 

?Field prices are those paid for the gas a t  the w e l l  head. They are 
nmnt to cover all exploration and developrrent costs and are royalty 
free. 

3~ wholesale price is the price paid by the utilities to the whole- 
saler. S i n e  the u t i l i t i e s  pay varying arrrounts, the v01u-r~~ they buy 
are ampred and an average is then calculated. 

4 

4 ~ s  is the basic price charged a t  the retail level. 
.? 



2Fran "Oil and Gas Ekploration Developrent Production and Cravn 
Revenue S t a t i s t i c s  1947-1977", Panphlet, Ministry of  plines and 
Petroleum Resources, Victoria,  B r i t i s h  Colmbia. .- 



. :, YEAR PRICE 

0.22 

0.22 . 

0.24 

0.24 

0.25 , 

0.28 

0 . 2 ~  

0.28 

0.61 

1.00 2 

1.00 

1.70 

1.94 

2.54 

?Taken f r a n  the Canadian- Petroleum Association S t a t i s t i c a l  H-k, ' 

A n n a  U t i l i t y  Reports and NEB materials as ccmpiled by the B r i t i s h ,  

h e  N a t i O ~ 1  Wrgy Board permitted B r i t i s h  C o l m b i a  gas to be sold 
* 

dfi 
in the p r t  m k e t  a t  $1.00 Mcf in  Noverrber, 1974, while-the other 
producing provinces received $1.00 on January 1, 1975. 



TABU3 6 

BRITISH COUlMBm CONSUMPTION OF GAS 

'"oil and Gas E q l o r a t i o n  Develo-t Production and Crown Revenw 
Stat ist ics l947-1977", Pmnphlet , Ministry of Minesk and Petroleum 
Resources, British Col&h. 

L u r e d  at 14.65 psia and 60 degrees F. 



"Taken frm the Financial Post Survey of O i l s ,  1975, p: 21, fo r  the 
years 1968-1972 and from the  Financial Post Suwey of Ehergy Resources, 
1979, p. E23 f o r  t h e  years 1973-1978. 

21he years 1973-1977 inclusive include the value of 30-35 Bcf f n  the 
Beaver River and Pointed Wuntain a r e a r 4 t h e  latter of which is in the 
Northwest Territories. 

3 ~ t u r a l  G a s  by-products include pentanes, butanes, and propanes with 
mll amunts of o t h e r  gases. 

I 



YEAR 

'%ran "Oil and Gas E q l o r a t i o n  D e v e l o p n t  Production and Crown 
Revitnue S t a t i s t i c s  1947-1977," P q h l e t ,  Ministry of Mines and 
Petroleum Resources, V i c t o r i a ,  B r i t i s h  Colmbia. 

L u r e d  a t  14.65 ps i a  and 60 degrees F. 



Ia?mmmaED PRICE  SCHEDULE^ 

Without Tax 
* Indemnification 

Present 
Schedule 

With Tax 
I n d d  fication 

I. Old G a s  ' 

Price 

Exploration & 
Develo-t 
Fund Credit 

~siimted Tax 
I n d d f  ication 

Total dost 

11. New G a s  

1 Price > 35 C 

E s t k t e d  Tax 
Indemnification 16C . 
Total Cost \ 

to B.C.P.C. 51C 

%%ken frm the British Colmhia m r g y  Camission Final Report on the ' 
1975 Natural Gas Field Price and Incentives Inquiry, w i x  B. 



TABLE 10 

I ;; Camrpiled from statistics i n  the Financ ia l  Pos t  Survey of 
1970-76 and the Financ ia l  Pos t  Survey of Energy Resources 

1 



NIL  

NIL 

N I L  

I 
Taken fm an unpublished list canpiled by the B.C. Energy (2cmnission, 
1978. 

* 

2~ncludes the highest potential Vancouver Island denrand fmn 1983 onward. 

31989 is the last year of the present export ccntracts. 
I. 
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